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Obdbred  by  the  Court,  Tliat  the  Thirty-third  Rule  of  this  Court  l)e  amended  so  as  to  read 
as  follows: 


MODELS,  DIAGRAMS,  AND  EXHIBITS  OF  MATERIAL. 

1.  Models,  diagrams,  and  exhibits  of  material  forming  part  of  the  evidence  taken  in  the 
court  below,  in  any  case  pending  in  this  Court,  on  writ  of  error  or  appeal,  shall  be  placed 
in  the  custody  of  the  marslial  of  this  Court  at  least  one  month  before  the  case  is  heard  or  sub 
mitted. 

2.  All  models,  diagrams,  and  exhibits  of  material,  placed  in  the  custody  of  the  marshal 
for  the  inspection  of  the  Court  on  the  hearing  of  a  case,  must  be  taken  away  by  the  parties 
within  one  month  after  the  case  is  decided.  When  this  is  not  done,  it  shall  be  the  duty  of  the 
marshal  to  notify  the  counsel  in  the  case,  by  mail  or  otherwise,  of  the  requirements  of  this 
rule;  and  if  the  articles  are  not  removed  within  a  reasonable  time  after  the  notice  is  given,  he 
■hall  destroy  them,  or  make  such  other  disposition  of  them  as  to  him  may  seem  best. 
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panj  npon  its  raOroad,  and  a  sale  of  the  mort- 
gaged premises.  A  decree  in  accotdance  with 
WB  prayer  of  the  bill  was  rendered,  and  under  it 
a  sale  was  had  and  confirmed  by  the  court 
From  these  decrees,  respectively,  the  present 
appeals  are  prosecuted. 

The  bonds  secured  by  the  mortgage  in  ques- 
tion were  dated  March  10,  1869,  amounted  to 
$2,500,000  in  all,  and  were  made  payable  on 
April  1, 1909,  with  interest  at  the  rate  of  seven 
per  cent  per  annum,  payable  semi-annually  on 
the  first  day  of  April  and  October  of  each  year, 
on  the  delivery  of  annexed  interest  warrants  in 
the  City  of  New  York,  at  such  place  as  might 
be  designated  by  the  Bailroad  C!ompany,  by  ad- 
vertisement published  in  said  city. 

The  mortgage  bears  even  date  with  the  bonds, 
and  after  recitmg  the  resolutions  of  the  board 
of  directors,  authorizing  the  issue  of  the  bonds 
and  the  execution  of  the  mortgage,  conveys  to 
Fosdick  and  Fish,  as  trustees,  and  to  their  suc- 
cessors and  assigns,  the  railroad  of  the  Com- 
pany, extending  from  its  terminus,  in  Chicago, 
southerly  through  certain  named  counties  to 
Dan  vUle,  and  thence  southeasterly  to  a  point  on 
the  state  line  of  Indiana,  connecting  at  that 
point  with  the  EvansviUe,  Terre  Haute  and  Chi- 
cago Railroad,  being  in  length  about  one  hun- 
dred and  fifty  miles,  "  Including  all  the  prop- 
erty between  said  terminal  points,  which  said 
party  of  the  first  part  now  has  and  possesses,  or 
may  hereafter  acquire,"  etc. 

The  conditions  and  trusts,  upon  which  the 
conveyance  is  made,  are  expressed  in  a  series  of 
articles,  nine  in  number,  of  which  it  is  impor- 
tant to  notice  only  the  following: 

The  5th  article  provides,  in  substance,  that, 
in  case  default  shall  be  made  in  the  payment  of 
any  interest,  or  of  the  principal  of  any  of  said 
bonds,  without  the  consent  of  the  holder,  the 
Kailroad  Company  shall,  within  six  months 
thereafter,  the  same  default  still  continuing,  on 
demand  of  the  trustees,  surrender  to  them  pos- 
session of  the  Foad  and  mortgaged  propertv ;  the 
trustees  operating  the  same  shall  apply  tiie  net 
profits  and  income  to  the  payment  of  the  inter- 
est so  in  default  until  such  default  shall  have 
been  satisfied,  when  the  mortgaged  premises 
shall  be  surrendered  to  the  mortgagor;  but  it  is 
provided  that  no  such  demand  for  possession 
shall  be  made  bv  the  trustees  until  they  shall 
have  been  required  to  take  such  possession  by 
the  holders  of  at  least  one  half  of  all  of  the  said 
issue  of  bonds  then  unpaid  and  outstanding. 

The  6th  article  provides  further,  that,  in  case 
default  shall  be  made  as  aforesaid  and  shall  con- 
tinue 08  aforesaid,  it  shall  be  lawful  for  the  trust- 
ees, after  entry  into  possession,  taken  as  above 
authorized,  or  other  entir,  or  without  entry,  to 
sell  and  dispose  of,  to  the  highest  bidder,  the 
mortgaged  premises,  as  an  entirety,  at  pub- 
lic auction,  in  Chicago,  at  such  time  as  they 


may  appoint,  first  having  demanded  of  the  mort- 
gagor payment  of  all  money  then  in  default,  and 
having  given  dxty  days'  notice  of  the  time  and 
place  of  sale,  by  advertisement,  as  specifled-,  and 
to  convey  the  same,  when  sold,  to  the  purchaser, 
on  payment  of  the  purchase  money,  in  fee 
simple,  which  convevance,  it  is  declared,  shall 
be  a  perpetual  bar,  in  law  and  equity,  against  the 
title  of  the  mortgagor,  or  any  other  person  claim- 
ing under  it.  The  net  proceeds  of  such  sale  are 
to  lie  applied  by  the  trustees  to  the  paym«jit  of 
the  interest  on  the  bonds  then  outstanding,  pro 
rata,  until  all  such  interest  shall  be  paid,  and 
afterwards  to  the  payment  of  the  principal,  and 
any  surplus,  to  tile  mortgagor;  the  payments  to 
be  made  on  the  bonds,  whether  the  same  shall 
then  have  become  due  or  not 

By  the  7th  article,  it  is  provided  that,  at  any 
sale  of  the  mortgaged  premises,  made  under  the 
power  contained  in  the  deed  or  by  judicial  au- 
thority, the  trustees  may  become  purchasers  of 
the  same  in  behalf  of  the  bondholders, at  a  price, 
in  case  the  sale  is  of  the  whole  property  as  an  en- 
tirety, not  exceeding  tlie  whole  amount  of  said 
bonds  and  interest  Sien  outstanding. 

The  8th  article  is  as  follows: 

"  8th.  If  default  be  made  by  the  party  of  the 
first  part  in  the  payment  of  any  half  year's  in- 
terest on  any  of  said  bonds,  and  the  warrant  or 
coupon  for  such  interest  shaU  have  been  pre- 
sented, and  its  pa3rment  demanded,  and  such 
default  shall  have  continued  six  months  after 
such  demand,  without  the  consent  of  the  holder 
of  such  coupon  or  bond;  then  and  thereupon, 
the  principal  of  all  of  the  said  bonds  hereby  se- 
cureid  shall  be  and  become  immediately  due  and 
payable,  anything  in  such  bonds  to  the  contrary 
notwithstanding;  and  the  said  party  of  the  sec- 
ond part  may  so  declare  the  same,  and  notify 
the  party  of  the  first  part  thereof,  and  upon  the 
written  request  of  the  holders  of  a  majority  of 
the  said  bonds  then  outstanding,  shall  proceed 
to  collect  both  principal  and  interest  of  all  such 
bonds  ontstanmng,  by  foreclosure  and  sale  of 
said  property,  or  otherwise,  as  herein  pro- 
vided." 

It  is  averred  in  the  amended  bill  of  Fosdick 
and  Fish,  that  all  the  bonds  described  in  the 
mortgage  had  been  issued  and  were  outstand- 
ing. 

It  is  also  alleged  that  on  March  4, 1872,  the 
Chicago.Danvilie  and  Yiucennes  Railroad  Com- 
pany became  consolidated  into  one  Corporation, 
by  the  same  name,  with  the  Rossville  and  In- 
diana Railroad  Company,  and  on  March  9, 1872, 
a  further  consolidation  was  effected,  by  the 
same  name,  with  the  Western  Railroad  Com- 
pany, an  Indiana  corporation,  whereby  the  con- 
solidated Company  was  empowered  to  build  and 
operate  a  railroad,  from  the  state  line  in  War- 
ren County,  to  Brazil,  in  Indiana,  and  that  on 
March  12, 1872,  the  consolidated  Company,  to 


neur,  1  Bdw.  Ch.,  SOT:  Vagnxder  v.  Egrgleston,  41 
Hiss.,  281 ;  Hunt  v.  Harding,  11  IncL,  21S :  Mooray  v. 
LeoUe,  42  Md.,  4T4 :  StUlweU  v.  Adams, »  Ark.,  846 ; 
Savannah,  etc.,  B.  B.  Co.  v.  lAnoaster,  tti  Ala.,  SSBw 
Wbere  a  mortgace  authorized  the  mortgagee  upon 
non-payment  of  Interest  for  a  oertaln  number  of 
days  after  It  became  due  to  declare  at  his  option 
the  whole  mortgage  due,  and  the  mortgagee  exer- 
cised hlB  option  Dy  declaring  the  whole  aue,  be  can- 
not afterwards  be  compeUed  to  accept  the  Interest 
and  waive  the  stipulation.  Ualoolm  v.  Allen,  4S  N. 
T.,  448 ;  Verris  V.  miTla, »  Barb.,  SB ;  Bubena  ▼.  Prin- 
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die, 44 Barb., 8M;  Wl]w>n  v.  Blrd.»N.  J.Eq.,  80; 
Bennett  v.  Stevenson,  S8  N.  T.,  BOB. 

Bringing  proceedings  to  foreclose  for  the  fuU 
amount  la  a  Bufflotent  election.  Kramer  v.  Bebman, 
9  Iowa,J14 ;  Hartley  v.  Tatfaam,  8  Abb.  Ct  App. 
Dec,  StB. 

It  has  l>een  held.  In  case  of  an  election  being  given 
to  the  mortgagee  to  declare  all  the  mortgage  due 
upon  default  m  the  payment  of  an  instaUment,  that 
the  mortgagee  must  give  notice  of  that  option  be- 
fore suing  for  the  wholCk  Basse  v.  Qauegger,  7 
Wls.,44& 
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nise  meuis  wherewith  to  construct  its  Indiana 
Dtrliion,  issued  its  bonds  to  the  amount  of 
$1,600,000,  bearing  interest  at  the  rate  of  7  per 
cent  per  annum,  and  payable  forty  years  after 
date;  to  secure  wliich,  on  the  same  day,  it  eze- 
cnteds  mortgage  to  Fosdick  and  Fish,  the  com- 
pisiii&nta,  covering  its  Indiana  Division,  and  a 
bnocfa  rood  extending  from  a  point  tlu«e  miles 
MDtb  from  Covington  to  the  Village  of  Kew- 
boig.being  about  80  miles  in  alL  All  the  bonds 
Hcmwd  by  this  mortgage  were  issued. 

It  is  further  alleged,  that,  as  f luther  security 
for  both  these  issues  of  bonds,  the  Railroad 
OuDpony,  on  April,  24, 1872,  executed  another 
OMKtgsge  to  the  complainants,  conTevin^  the 
Indiana  Division  as  security  for  the  first  issue 
ol  bonds  on  the  Illinois  Division,  and  convev- 
ing  the  Illinois  Division  as  security  for  the  bonus 
lawed  originally  on  the  Indiana  Division.  The 
Baiboad  Company  made  a  subsequent  consoli- 
dation on  May  6, 1872,  under  the  same  name, 
with  the  Attica  and  Tene  Haute  Railroad  Com- 
P«fflT. 

The  road  as  built  in  Illinois,  extends  from 
Dshon  about  30  miles  south  of  Chicago  to  Dan- 
ville, about  106  miles,  with  a  branch  from  Bis- 
marck in  Vermillion  Coimty  to  the  east  line  of 
the  State  of  Illinois,  about  seven  miles.  It  ob- 
tains an  entrance  into  Chicago  over  the  roads 
(tf  other  companies.  The  Company  has  con- 
(tnicted  in  Inoiana,  its  line,  from  a  point  where 
the  Bismarck  branch  intersects  the  state  line,  a 
distance  of  18  miles,  and  has  done  a  large  pro- 
portion of  the  work  required  to  carry  its  road 
toBruiL 

It  is  further  alleged  that  the  Railroad  Com- 
pany paid  all  coupons  on  both  classes  of  bonds, 
natanng  on  and  prior  to  April  1, 1878,  but  that 
"None  ra  U>e  coupons  maturing  since  tiiat  time, 
or  tny  part  thereof,  have  ever  been  paid,  but 
the  sua  Company,  though  often  requested,  has 
aerer  paid  the  same,  but  so  to  do  has  made  de- 

fiOlt''^ 

Shortly  after  the  first  default  on  October  1, 
1878,  to  wit:  on  Nov.  11,  1878,  the  Railroad 
CoaiMny  issued  a  circular  to  the  holders  of  its 
bonos,  proposing  to  fund  the  coupons  maturing 
ftam  Octobo- 1,1878,  to  April  1,1875,  in  convert- 
ible 7  per  cent  bonds,  to  Vb  issued  forthat  pur- 
pose the  coai>ons  to  be  deposited  with  Fosdick, 
one  of  the  complainants,  as  a  trustee,  to  be  held 
by  him  until  October  1, 1876,  when  they  were  to 
be  csacded;  but  in  case  of  non-payment  of  any 
nmpcHiB  becoming  due  up  to  October  1, 1876, 
the  coupons  deposited  with  the  trustee  were  to 
be  retnnied  to  the  original  owners,  and  the  sec- 
ood  ntMlgage  or  convertible  bonds  surrendered 
to  the  Company. 

In  response  to  tids  proposition,  coupons  to  a 
ecBsidaable  amount  were  deposited  with  tiie 
tniMee  and  convertible  bonds  received  in  ex- 
dwBge. 

Soon  after  on  November  30,  1878,  another 
pn^joaition  was  submitted  to  the  bondholders, 
to  exchange  tbesef our  coupons  for  certificates  of 
btddtedaeas  pavable  in  five  years  from  Febru- 
vj  1, 1874,  with  interest  payable  semi-annual- 
i},  the  coupons  to  be  held  by  the  trustee  until 
ifto  that  date,  when  they  were  to  be  canceled; 
^  in  case  of  non-p^rment  of  the  interest  or 
priacipal  of  the  certificates,  or  of  the  coupons 
<a  the  first  mortgage  bonds,  between  October 
1, 1875,  and  Februiry  1, 1879,  both  inclusive. 
See  1«  Otto.  U.  8.,  Book  27 


then  the  coupons  were  to  be  returned  by  the 
trustee  to  their  owners,  upon  surrender  of  their 
certificates,  with  their  original  rights  unim- 
paired. 

It  is  alleged  in  the  bill,  that  the  holders  of  . 
$3,801,000  of  both  classes  of  bonds  accepted 
one  or  the  other  of  these  propositions  and  de- 
posited their  coupons  accordingly. 

To  secure  the  convertible  bonds  referred  to 
in  the  first  proposition,  a  mortgage  was  exe- 
cuted by  tlie  C<nnpany,  of  wliich  James  W.  El- 
well  was  trustee,  to  the  amount  of  $1,000,000, 
payable  with  interest  semi-annually  at  the  rate 
of  7  per  cent  per  annum,  on  Februaiy  1, 1898, 
covering  the  entire  line  and  both  divisions  of 
the  railroad.  It  is  alleged  in  the  bill  that  all 
these  bonds,  except  about  $45,000,  have  been 
issued. 

It  is  charged  in  the  bill  that  the  Railroad 
Company  failed  to  pay  all  the  coupons  upon 
the  certificates  of  indebtedness  due  Februair 
32,  1875,  and  that  it  has  not  paid  any  that  feU 
due  August  1,1876.  It  is  also  charged  that  the 
Company  has  never  paid  any  of  the  coupons 
upon  any  of  the  $4,000,000  of  bonds,  which 
were  not  funded  and  which  matured  sulisequent 
to  October  1,  1878,  amounting  to  $1,199,000, 
and  that  the  coupons  thereon  are  overdue  and 
remain  unpaid,  the  owners  thereof  never  hav- 
ing consented  to  such  default;  and  it  is  alleged 
that  the  Company  is  wholly  insolvent. 

It  is  further  shown  in  the  bill  that  on  June 
13,1876,  the  Railroad  Company  made  a  further 
issue  of  bonds  to  the  amount  oi  $1,000,000,  due 
January  18,  1877,  and  to  secure  the  same  exe- 
cuted a  chattel  mortgage  to  R.  Biddle  Roberts, 
upon  its  rolling  stock,  engines,  cars,  tools  and 
equipment;  but  it  is  chared  that  the  same  was 
not  executed,  acknowledged,  and  recorded  as 
required  bv  law  and  is,  therefore,  null  and  void; 
but  that,  if  valid,  it  is  subject  to  each  of  the 
three  mortgages  of  prior  date.  About  $980,000 
of  these  bon£,  it  is  averred,  are  held  as  collat- 
eral to  debts  due  by  the  Company,  the  remain- 
der not  having  been  issued. 

It  is  claimea  in  the  bill,  also,  that  by  reason 
of  its  insolvency,  the  Raolroad  Company  will 
not  be  able  to  pay  the  certificates  of  indebted- 
ness issued  by  it,  or  the  interest  thereon,  and 
that,  in  consequence  of  its  failure  to  pay  the  in- 
terest thereon  alreadv  accrued,  the  owners  of  the 
unpaid  coupons  of  the  $4,000,000  of  bonds  are 
entitled  to  rescind  the  funding  arrangement  and 
to  demand  and  enforce  payment  of  the  coupons 
funded  as  aforesaid. 

It  is  further  alleged  that,  "  By  reason  of  the 
default  of  said  Company  in  the  pavment  of  the 
coupons  due  October  1,  1878,  and  subsequent 
thereto,  which  have  never  been  funded,  the 
princi[»l  of  all  of  the  said  bonds  has,  by  the 
terms  and  conditions  of  the  mortgage  securing 
the  same,  become  due  and  payable;  and  all  oi 
the  said  Illinois  Division  bonds  and  of  the  said 
Indiana  Division  bonds  were,  by  the  terms  and 
conditions  of  the  mortgage  securing  the  same, 
and  in  consequence  of  the  defaults  aforesaid, 
due  and  payable  prior  to  the  commencement  of 
this  suit.  Tour  orators  further  allege  that,  of 
the  said  Illinois  Division  bonds,  $698,000  tbrae- 
of  have  never  been  funded  by  the  holders  there- 
of, and  the  holders  thereof  have  never  in  any- 
way consented  to  the  continuance  of  the  default 
in  the  payment  of  interest  thereon.    Tour  or- 
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atora  allege  that  they  have  been  requested  by 
the  holdOTS  of  a  majority  of  said  DUiknb  Divis- 
ion, and  also  by  the  holden  of  a  large  number 
of  the  said  Indiana  bonds,  to  proceed  to  coUect 
the  principal  and  interest  of  said  bonds  by  f  ore- 
closuie  and  sale  of  all  of  the  railroad,  franchis- 
es, proper^  and  appurtenances  of  said  Com- 
pany within  the  State  of  Illinois." 

It  is  also  allesed  tliat  the  Indiana  Division  of 
the  road  is  wholly  insufficient  to  secure  the  pay- 
ment of  the  Indiana  Division  bonds,  and  that, 
while  the  Illinois  Division  is  more  tiian  suffi- 
cient to  secure  tlie  payment  of  the  Ulinols  Di- 
vision bonds  in  full.  It  is  not  sufficient  in  ad- 
dition to  pay  in  full  the  whole  of  the  Indiana 
Division  bonds. 

The  original  bill  was  filed  February  27,1875, 
and  made  no  party  defendant  except  the  Rail- 
road Comi>any.  It  contained  tiie  following  aver- 
ments, which  are  not  found  in  the  amended 
biU: 

"  Your  orators  further  show  to  Your  Honors 
that  they  liave  been  required  by  the  holders  of 
more  than  one  half  of  the  twenty-five  hundred 
bonds  to  dranand  possession  of  the  said  Railroad 
property,  franchise*  and  appurtenances  of  and 
from  the  said  Railroad  Company,  and  have 
made  such  demand  in  pursuance  oi  said  require- 
ment, but  that  said  Railroad  Company  has  not 
delivered  the  possession  thereof  to  your  orators, 
but  so  to  do  have  wholly  neglected  and  refused. 

Your  orators  further  show  onto  Your  Honors 
that  they  are  inform^  and  believe  and,  there- 
fore, cliarge  the  fact  to  be,  that  at  least  ninety 
per  cent  of  the  said  coupons  which  matured  up- 
on said  bonds  on  the  first  day  of  October,  1878, 
have  been  duly  pr^ented  for  payment  to  the 
said  Railroad  Company,  and  payment  thereof 
demanded  from  said  Company,  and  that  the 
same  have  never  been  paid,  nor  any  part  there- 
of; and  that  the  holders  of  six  hundred  and 
ninety-eight  of  said  bonds  have  never  in  any 
way  consented  to  the  continuance  of  said  de- 
fault; and  that,  in  consequence  of  the  continu- 
ance of  said  default,  without  the  consent  of  said 
holders  of  said  six  hundred  and  ninety-eight 
bonds,  the  principal  and  interest  of  all  of  the 
said  bonda  have  become  due  and  payable,  and 
that  vour  orators,  as  trustees  as  aforesaid, under 
and  by  virtue  of  the  provisions  of  said  mort- 
gage, and  tiie  authori^  therein  conferred  upon 
them,  have  declared  the  principal  of  all  of  said 
bonds  to  be  due  and  payable,  and  have  notified 
the  said  Railroad  Company  thereof." 

On  May  17,  1875,  James  W.  Elwell,  acting 
trustee  in  the  mortgage  of  December  16, 1872, 
^>peared  and  filed  a  cross-bill,  setting  out  the 
terms  of  the  mortgage,  the  issue  of  the  bonds 
secured  thereby,  and  alleging  that,  while  the 
interest  upon  about  $160,000  of  the  bonds  had 
been  paid  by  the  Company,  that  upon  the  re- 
mainaer  was  wholly  unpaid.  The  cross-bill  pro- 
ceeds to  set  out  the  particulars  of  the  agree- 
ments alleged  to  have  been  entered  into  be- 
tween the  Railroad  Company  and  the  holders 
of  its  first  mortgage  hoDOs,  and  continues  with 
the  following  averments: 

"And  your  orator,  therefore,  avers  that  said 
Corporation  is  not  in  default  in  the  payment 
of  interest  upon  its  said  first  mortgage  bonds  to 
the  amount  of  $1,802,000,  but  on  the  contrary 
your  orator  avers  that  said  Company  has  aa- 
}usted  and  settled  with  the  holders  of  said  bonds 
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to  the  amount  as  above  stated,  and  received  an 
extension  of  payment  of  all  such  interest  coo- 
pons  now  past  due  and  that  will  mature  prior  to 
the  first  day  of  October,  1875. 

Your  orator  states  that  said  corporation  has 
paid  to  tile  holders  of  said  certificates  of  in- 
debtedness all  interest  coupons  attached  to  said 
certificates  as  the  same  matured,  and  in  accord- 
ance with  the  terms  thereof,  which  had  been 
presented  before  the  appointment  of  the  recetv- 
er,  as  hereinafter  stated. 

And  your  orator  represents,  upon  informa- 
tion and  t)elief,  that  the  holders  of  the  balance 
of  said  issue  of  twenty-five  hundred  lionds  have 
acquiesced  in  said  extension  of  payment  of  in- 
terest and  excused  such  default,  and  have  not 
demanded  the  payment  of  their  interest  cou- 
pons nor  attempted  to  enforce  the  collection  Of 
the  same. 

And  your  orator  further  states  that,  notwith- 
standing said  agreement  of  the  holders  of  said 
first  mortgage  bonds  to  extend  the  payment  of 
stud  interest  warrants  as  hereinbefore  stated, 
and  the  payment  of  the  interest  at  maturity  bv 
said  Company  upon  said  certificates  of  indebted- 
ness, yet  your  orator  is  informed  and  believes 
and  so  charges  the  fact  to  be,  that,  by  reason  of 
divers  persons  claiming  and  pretendmg  to  be  in 
the  interest  of  a  part  of  said  first  mortgage  bond- 
holders combining  and  confederating  to  wrong 
and  injure  your  orator  and  the  holders  of  said 
second  or  convertible  mortgage  bonds  and  other 
creditors  of  said  Corporation,  said  Commmr 
was,  by  the  action  of  the  Circuit  Court  of  WiU 
County,  in  said  State  of  Illinois,  on  the  22d  day 
of  February  last  past,  wrongfully  and  unlaw- 
fully dispoinessed  of  all  its  property  so  conveyed 
to  your  orator  by  said  deed  of  trust ;  that  all 
of  said  property,  together  with  the  ri^ts,  priv- 
ileges and  franchises  of  said  Company,  were  on 
said  22d  day  of  February  wrongfullv  and  f  raud- 
ulentiy  taken  from  the  custody  and  control  of 
said  Company,  and  without  the  knowledge  or 
consent  of  said  Corporation,  youn  orator,  or  of 
the  defendants  herein,  placed  in  the  charge  and 
under  the  custody  of  strangers  to  said  Company, 
and  to  each  of  said  deeds  of  trust;  that  said 
parties  still  wrongfully  retain  the  possession  of 
said  property  and  control  the  revenue  and  In- 
come thereof,  thereby  preventing  said  Company 
and  your  orator  from  providing  funds  for  the 
payment  of  the  interest  warrants  to  mature 
upon  the  bonds  secured  bv  said  trust-deed  so 
nutde  to  your  orator,  therooy  endangering  such 
property  and  materially  depreciating  the  value 
of  such  securities. 

Your  orator  further  states  that  he  is  advised 
and  believes,  and  charges  the  fact  to  be,  that 
the  property  conveyed  to  the  defendants,  Fos- 
dick  and  Fish,  by  the  trust-deed  so  made  to 
them,  greatly  exceeds  in  value  the  amount  of 
bonds  so  issued  under  their  said  deed  of  trust; 
and  that  the  net  income  or  revenue  derived  from 
a  proper  and  economical  use  of  said  property  Is 
and  will  continue  to  be  more  than  suffident  to 
pay  all  of  the  interest  warrants  as  they  may  be- 
come due  and  payable  on  all  the  bonds  issued 
under  the  said  deed  of  trust. 

And  your  orator  further  states,  upon  informa- 
tion and  belief,  that  certain  holders  of  bonds  is- 
sued under  the  deed  of  trust  so  made  to  the  de- 
fendants, Fosdick  and  Fish,  trustees  as  afore- 
said, whose  names  your  orator  will  furnish  if 
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leqnired  by  this  honorable  court,  have  resolved 
and  detennined  to  demand  and  require  of  them 
that  they  shall  without  delay  declare  the  prin- 
cipal of  all  of  their  nid  bon^  presently  due  and 
{MvaUe,  and  that  they  shall  prosecute  said  ac- 
ti<Hi  to  a  speedy  decree  of  foreclosure  of  said 
trust  mortg^e,  and  shall  enforce  sale  of  all  the 
property  and  franchises  of  said  Railroad  Ck>m- 
pany  under  said  decree,  thereby  rendering  the 
wctnity  of  the  bonds  issued  under  the  deed  to 
your  orator  utterly  valueless. 

And  your  orator  avers  tliat  such  action  vdll  be 
groBBly  unjust  and  inequitable  towards  the  eet- 
tttit  oue  tnat  of  your  orator  and  other  cr^tors 
of  sAA  Company,  especially  as  about  eighty  per 
cent  of  all  of  said  bondholders  have  eirtenaed 
the  Dement  of  their  said  inters  warrants  as 
herembefore  stated,  and  waived  and  excused  the 
default  of  said  Company  in  the  payment  of  said 
interest. 

And  TOUT  orator  further  represents,  upon  in- 
formation and  belief,  that  none  of  the  holders 
of  tlie  bonds  issued  under  the  said  trust-deed 
executed  to  the  defendants,  except  a  very  incon- 
■Idoable  number  thereof,  have  presented  to  and 
demanded  of  said  Railroad  Company  payment 
of  any  of  the  past  due  interest  warrants  or  cou- 
pons of  said  bonds,  as  required  by  the  8th  ar- 
ticle or  condition  of  said  trust-deed  and,  there- 
fore, your  orator  says  that  the  said  trustees, 
Foedick  and  Fish,  have  no  authority  under  said 
tnist4eed  to  proceed  to  collect  the  principal  of 
said  bonds  by  foreclosure  and  sale  or  other- 
wise." 

The  amended  bill  of  Fosdick  and  Fish,  of 
which  an  abstract  has  already  been  given,  was 
ffled  September  14, 1876.  Its  prayer  for  relief 
is,  that  the  said  Chicago,  Danville  and  Vin- 
cennes  Raflroad  Company,  and  the  said  James 
W.  ElweD,  whose  appearance  has  already  been 
entered  in  this  cause  as  parties  defendant  there- 
to, may  be  reouired  to  answer  this,  your  ora- 
tors', amended  bill,  but  without  oaUi,  which  is 
hereby  expreraly  waived,  and  that  the  said  R. 
ffiddle  Roberts  may  be  made  party  defendant 
hereto,  and  summoned  to  answer  this,  your  ora- 
tota*,  bOl,  but  without  oath,which  is  hereby  ex- 
pressly waived;  and  that  the  receiver  heretofore 
ai^tointed,  upon  the  praver  of  the  original  bill 
fa  this  cause,  may  still  hold  the  said  railroad, 
bs  equipment  and  appurtenances,  and  operate 
flie  same  under  the  order  and  direction  of  this 
hoDoraUe  court;  and  that  an  account  be  taken 
of  the  anxmnt  due  br  the  said  Railroad  Com- 
pany upon  the  said  lUinois  Division  bonds,  and 
upon  the  said  Indiana  Division  bonds  sepe^te- 
1t,  and  that  the  said  Railroad  Company  be  oi^ 
wed  to  pay  the  amount  so  found  due  upon  said 
bonds,  severally,  within  a  short  time,  to  be  Urn- 
feed  I^  this  honorable  court,  and  that  upon  de- 
fank  thereof  the  said  Illinois  Division  of  the 
■M  railroad,  together  with  all  of  the  franchises, 
eotupment  and  appurtenances  thereof,  may  be 
■old  by  the  master  In  chancery  of  this  court,  for 
tbepaymeit,  first,  of  the  said  twenty-five  hun- 
dred (8.500)  Illinois  Division  bonds;  and,  sec- 
ondly, of  the  fifteen  hundred  (1,600)  Indiana 
Dtviicm  bonds,  which  are  the  first  and  second 
Bens  upon  the  said  Illinois  Division  of  said  rail- 
RMd,  its  eqnipmentB,f ranchise  and  property,  as 
heninbefore  set  forth,  or  for  such  other  and 
fvnher  rdief  as  to  Tour  Honors  shall  seem 
■nt,  and  to  equity  shall  appertain." 
See  16  Otto. 


On  October  38, 1876,  the  Chicago,  Danville 
and  Vincennes  Railroad  Company  filed  a  de- 
miiner  to  so  much  of  the  amended  bill  of  Foe- 
dick and  Fish  as  charges  that  it  will  be  impos- 
sible for  said  Company  to  fulfill  the  conditions 
of  the  funding  agreements,  and  that  the  hold- 
ers of  said  certificates  have  the  right  to  rescind 
said  agreements;  and  to  so  much  of  said  amend- 
ed bfll  as  charges  that  the  principal  of  said  bonds 
has  become  due  and  payable. 

On  the  same  day  it  also  filed  an  answer,  con- 
taining, among  others,  the  following  averments: 

"Sfud  respondent  says,  that  on  the  22d  day  of 
February,  A.  D.  1875,  one  Stephen  Osgood, 
without  any  notice  whatever  to  this  respondent, 
upon  his  eec  parte  application  to  the  Judge  of  the 
Circuit  Court  of  Will  County,  in  the  said  State 
of  Illinois,  wrongfully  and  fraudulently  pro- 
cured the  appointment  of  receivers  of  all  the 
property,  assets  and  income  of  the  said  respond- 
ent within  the  State  of  Illinois,  and  that  such 
receivers  forcibly  took  possession  of  the  offices 
and  all  the  property  of  said  respondent  on  said 
22d  day  of  February,  and  by  the  aid  of  writs 
of  assistance  and  other  process  issued  by  said 
court,  or  the  Judge  thereof,  held  the  possession 
of  all  said  property  of  this  respondent,  its  earn- 
ings and  income,  until  the  first  day  of  June, 
1875,  at  which  time  said  receivers  were  removed 
by  the  order  of  this  honorable  court,  and  a  re- 
ceiver of  all  such  property  appointed  imder  the 
prayer  of  the  complainants  in  the  said  original 
bill  of  complaint  contained. 

And  this  respondent  says.that  on  said  22d  day 
of  February  it  was  not  in  default  in  the  pay- 
ment of  any  of  said  certificate  warrants  that  ma- 
tured February  firat,  1875;  that  nil  of  said  war- 
rants were  paid  as  presented  to  this  respondent 
prior  to  said  22d  day  of  February,  and  that  such 
balance  of  $8, 167.77  was  not  jwid  for  the  rea- 
son that  tiie  action  of  said  state  court  had  de- 
prived this  respondent  of  the  power  to  meet  such 
payments.  But  the  said  respondent  denies  that 
the  said  Corporation  was,  on  said  first  day  of 
February,  1875,  insolvent  and  unable  to  meet 
the  payment  of  said  certificate  warrants,  as 
chargeain  said  amended  bill  of  complaint;  but, 
on  the  contrary,  avers  and  charges  that  at  all 
times  after  the  maturity  of  saia  interest,  and 
until  said  28d  ^y  of  February,  said  respondent 
had  the  x)ecuniary  ability  and  was  ready  and 
willing  to  pay  all  such  interest,  and  did  in  fact 
pay  aU  such  interest  warrants  when  presented. 

And  the  said  respondent  further  says  and 
charges  the  fact  to  be,  that  the  net  eammgs  of 
said  Company,  during  the  year  1874,  and  the 
months  of  January,  February,  April  and  May, 
of  the  present  year,  were  more  thtui  sufilcientto 
pay  all  the  interest  accruing  upon  the  bonds  is- 
sued under  the  trust-deed  to  the  complainants, 
and  also  the  interest  upon  said  certificates  of  in- 
debtedness, and  upon  all  other  mortgage  bonds 
that  had  been  negotiated  and  sold  by  said  re- 
spondent. 

And  the  said  respondent  says  that  the  said 
Company  is  not  in  default  in  the  payment  of  any 


icateinterestcoupons.after  proper  demand; 
and  that,  therefore,  none  of  the  holders  of  said 
certificates  are  lawfully  entitled  to  the  return 
from  the  said  Fosdick,  special  trustee  as  afore- 
said, of  the  bond  interest  warrants  so  funded 
and  deposited  with  the  said  Fosdick. 
Tour  respondent  admits  that  the  contracts 


Digitized  by 


Googft 


47-80 


SvntsxE  CotTBT  or  trk  Ubitbd  Statu 


Oct.  Tkbx, 


for  fantUnff  nid  interest  wamnts  aie  ralistaii- 
tiaUy  set  lordi  in  said  complainant's  amraided 
Ml,  and  that  ibe  lioldenof  about  four  fifths  of 
the  said  4,000  first  mortgage  bonds  then,  and 
about  three  fourths  of  all  now  outstanding,  en- 
tered into  said  agreement,  and  so  funded  their 
said  interest  trarrants. 
•       •••••••• 

Yonr  respondent.further  answering,  says  that 
it  has  no  knowledge,  information  or  bdief  of 
the  number  of  said  bondholders,  under  said 
deeds  of  trust,  that  have  made  denumd  upon  said 
complainants  that  they  should  execute  their  said 
trust;  but  respondent  says  that  said  Company  is 
not  and  was  not,  at  the  commencement  of  Uiis 
action,  in  default  to  one  half  of  such  interest; 
and,  therefore,  respondent  says  that  said  bond- 
holders had  no  rignttomake  such  demand,and 
neither  were  the  complainants  nor  respondent 
required  to  accede  to  such  demands,  by  the 
terms  of  said  trust-deed. 

And  the  said  respondent,  further  answering, 
says  that  it  has  no  means  of  knowledge  of  the 
per  cent  of  the  holders  of  said  inter^t  warrants 
that  matured  October  first,  1878,  thiU  presented 
such  warrants  to  the  Company  and  demanded 
payment  thereof;  but  respondent  says,  if  it  is 
true,  as  charged,  that  at  least  ninety  per  cent 
made  such  demand,  at  least  eighty  i)er  cent  of 
the  entire  number  afterwards  waiyed  such  pay- 
ment, and  consented  to  an  extension  thereof,  as 
hereinbefore  stated,  and  that  as  to  such  eighty 
per  cent  said  Company  is  in  no  default  what- 
ever. 

And  as  to  the  holders  of  said  six  hundred  and 
nlnety-eig^t  of  said  bonds  who  did  not  fund 
Uteir  interest,  the  said  respondent  says,  upon  in- 
formation and  belief,  and  so  charges.tbat  a  large 
majority  thereof  have  consented  to  such  default 
in  the  pajrment  of  said  interest,  and  have  as- 
sented to  such  extension;  that  many  of  the  hold- 
ers of  such  bonds  have  expressed  to  the  officers 
of  said  Company  their  assent  to  such  extension, 
and  promised  and  agreed  (but  not  in  writing) 
that  they  would,  in  no  manner,  interfere  with 
or  by  their  adverse  action  defeat  the  plans  of  said 
Company  for  the  extension  of  payment  of  said 
interest. 

And  respondent  further  says,  that  it  has  no 
knowledge  that  any  holder  of  said  bonds  ever 
elected  to  declare  the  principal  due  on  account 
of  a  default  of  said  Company,  with  the  excep- 
tion of  the  said  Osgood,  who  only  claimed  to 
hold  nine  of  said  bonds.  And  as  to  the  said  Os 
good,  the  respondent  says  that,  to  the  best  of  its 
knowledge  and  belief,  the  said  Osgood  never 
has,  nor  lias  anyone  at  his  request,  ever  de- 
manded of  said  Company  or  of  any  of  its  officers 
or  agents,  payment  of  any  of  the  coupons  at- 
tachmi  to  any  of  the  nine  bonds  of  which  he 
claims  to  be  the  owner,  and  that  the  only  notice 
the  respondent  lias  ever  had  that  the  said  Osgood 
had  so  elected  or  that  he  demanded  payment 
of  either  principal  or  interest,  was  derived  from 
his  said  WL  ot  complaint  filed  in  said  Circuit 
Court  of  Will  Ooun^,  as  aforesaid,  on  said  22d 
day  of  February.  And  tb»  said  respondent  fur- 
ther avers  that  on  the  38d  day  of  February,1875, 
the  said  defendant  ofFered  and  tendered  the  at- 
torney of  record  of  said  Osgood,  in  open  court, 
in  said  County  of  Will,  full  payment,  principal 
and  interest,  of  all  the  bonds  held  by  the  said 
Osgood,  which  was  refused  by  said  attorney. 
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And  that  respondent  at  the  same  time  offered 
to  deposit  in  court  tlie  full  amount  of  said  prin- 
cipal and  interest,  upon  condition  that  said  re- 
ceivers should  be  discharged,  and  said  proper^ 
restored  to  said  respondent,  wliich  offer  was  re- 
fused." 

On  January  6, 1876,  a  petition  was  filed  by 
Stephen  Osgood,  who  had  commenced  the  orig- 
inal prooeediiig  in  the  state  court  on  Februaiy 
22,  1875,  and  seven  others,  claiming  to  be  hold- 
ers of  bonds  and  coupons  secured  by  the  mort- 
gages to  Foedick  and  Fish,  in  which  they  recite 
the  previous  proceedings  in  respect  to  the  bill 
filed  by  the  latter,  and  aU^,  among  other 
thmgs,  that  on  October  1,  1OT8,  Oie  BaUroad 
Company  had  made  default  in  the  payment  of 
interest  on  its  bonds,  and  that  large  numbers  of 
coupons  maturing  on  that  day  were  presented 
at  the  office  of  the  Corporation  in  the  City  of 
Kew  York,  payment  thereof  duly  demanded 
and  refused.  l!t  also  rehearses  the  funding  ar- 
rangements, and  charging  that  they  were  based 
on  &lse  and  fraudulent  statements  of  the  Com- 
pany, tlie  owners  of  the  bonds,  who  funded 
their  coupons  on  the  faith  thereof,  are  entitled 
to  rescind  the  agreement  and  to  enforce  their 
claims  against  the  Company.  It  alleges  that 
Osgood  had  never  f  imded  ms  coupons.  The 
petition  also  states  that  demand  was  also  made 
at  the  office  of  said  Corporation  in  Kew  York 
in  December,  1874,  for  the  payment  of  sundry 
coupons  due  AprU  1,  1874,  and  which  were 
never  funded  or  agreed  to  be  so,  and  that  pay- 
ment thereof  was  refused  and  the  said  present- 
ment and  non-payment  was  duly  evidenced  by 
a  public  instrument  of  protest  by  a  notaij  pub- 
lic in  and  for  said  Coun^  and  Cit^  of  Kew 
York,  and  the  said  coupons  still  remam  unpaid, 
and  more  than  six  months  having  expired  since 
the  demand  of  payment  of  said  coupons  in  Oc- 
tober, 1873,  and  the  default  thereon,  and  more 
than  six  months  having  also  expired  since  the 
demand  of  payment  of  such  coupons  in  De- 
cember, 1874,  and  the  default  thereupon,  your 
petitioners  claim  that  by  the  conditions  of  said 
conveyances  the  said  principal  of  all  and  singu- 
lar the  said  bonds  has  also  become  due,  and 
that  there  is  now  due  and  owing  by  the  said 
corporation  the  full  sum  of  (4,700,000  upon 
said  first  mortgage  indebtedness. 

The  petition  prays  for  an  account  of  the  sums 
due  on  account  of  the  said  bonds  and  that  the 
mortgaged  property  be  sold  to  satisfy  the  same, 
etc. 

An  answer  was  filed  by  R.  Biddle  Roberts, 
setting  up  his  rights  as  trustee  under  the  chattel 
mortgage ;  and  Jas.  W.  Elwell  also  answers  Ihe 
amendM  bill,  repeating  substantially  the  alle- 
gations of  his  cross-bilL  Fosdick  and  Fish  filed 
an  answer  to  the  cross-bill  of  Elwell  on  March 
10,  1876,  and  filed  general  replications  to  all  the 
answers  to  their  amended  bill.  Their  answer  to 
the  cross-bill  contains  the  following  averments: 

"  These  respondents,  further  answering, 
upon  inf omvOion  and  belief,  admit  that  certain 
holders  of  bonds  under  the  deed  of  trust  to 
these  respondents  have  determined  to  demand 
and  require  of  these  respondents  that  they  shall 
without  delay  declare  the  principcd  of  all  of 
said  bonds  presently  due  ana  payable,  and  will 
insist  that  these  respondents  proceed  to  pros- 
ecute their  original  bill  in  this  behalf  to  speedy 
foreclosure  and  procure  the  sale  of  the  property 
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and  franchises  of  said  Railroad  Company  to 
Mtiify  said  bonds. 

These  respondents,  farther  answering,  say 
that  they  are  also  informed  and  bdieve  and, 
therefore,  charge  the  fact  to  be,  that  other 
heiAsK  of  said  bonds  are  in  favor  of  and  pro- 
pose to  demand  that  no  such  foreclosure  and 
•ale  shall  be  had  for  the  present,  but  -what 
mmber  of  bondholders  are  in  the  one  class  or  in 
the  ottier  these  respondents  are  not  advised  and 
CMinot  state,  bat  in  that  regard  they  say  that 
the^  will  endeavor  to  faittuully  perform  all 
Ihor  duties  as  trustees  in  this  behalf  and  submit 
tU  such  questions  as  may  arise  to  the  determi- 
nation of  this  honorable  court. 

Further  answering,  respondents  say  that  they 
ate  not  advised  and  cannot  state,  what  precise 
number,  the  holders  of  past  due  coupons  of 
bonds  issued  under  the  trust-deed  to  these  re- 
mondents  have  {jresented  for  pa3rment,  but 
taey  allege  that  it  is  immaterial  whether  one  or 
man  of  said  coupons  have  been  so  presented  ; 
that,  inasmuch  as  the  said  coupons  have  not 
bem  paid  and  a  large  amount  thereof  as  here- 
inbefore stated  havelong  since  become  due  and 
payable,  and  these  respondents  have  been  by 
some  of  the  holders  of  ^d  coupons  called  upon 
IS  trustees  to  f  orecloae  the  said  mortgage,  they 
are  thoeby  vested  with  fuU  authonly  to  pro- 
ceed to  such  foreclosure." 

An  exhibit  is  filed  with  the  amended  bill, 
befaig  a  dechoBtion,  signed  by  Fosdick  and 
nb,  as  tnutees,  which,  after  reciting  the  issue 
o(  the  bonds  of  March  10, 1860,  and  the  mort- 
gage given  to  them  to  secure  the  pajrment  of 
Oe  same,  and  the  provision  thereof,  that  the 
prindpal  should  become  due,  in  case  of  the 
specified  default  in  the  payment  of  interest, 
ooDtiBaes  as  follows : 

"And  whereas,  default  has  been  made  bv 
■aid  Company  in  thepajrmentof  the  half  year's 
interest  on  all  of  said  bonds  which  fell  due -on 
the  first  day  of  October,  A.  D.  1878. 

And  whereas,  the  coupons  for  such  interest 
have  been  presented  and  pavment  demanded  ; 
and  whereas,  such  defanlt  nas  continued  for 
more  than  six  months  after  such  demand  ;  and 
whereas,  the  holders  of  said  bonds  have  never 
Mttsented  thereto,  and  in  consequence  thereof 
the  principal  of  aU  of  the  said  bonds  has  become 
doe  and  payable. 

Now,  therefore,  the  said  Chicago,  Danville 
aad  Vincennes  Railroad  Company  are  hereby 
notified  that  we,  William  R.  Fosdick  and 
James  D.  Fish,  as  trustees  as  aforesaid,  and 
onder  and  by  virtue  of  the  provisions  of  said 
trast-deed  and  the  aathori^  conferred  upon  us 
therebv,  do  hereby  declare  the  prindpal  of  all 
of  lala  bonds  to  be  due  and  payable. 

Sorice  of  this  declaration  and  notice  upon 
fl>e  Railroad  Company  is  acknowledged  to  have 
beeo  onde  February  26,  1875. 

Upon  the  issues  thus  made  by  the  pleadings, 
an  order  of  reference  was  made  to  a  master  to 
take  testimony,  and  report  the  same  with  his 
findngs.  and  a  large  amount  of  evidence  taken 
before  Idm  is  contained  in  the  record. 

On  Jane  H,  1876,  the  master  filed  his  report. 
h>  it,  be  reported,  among  other  findings,  that, 
on  October  1,  1878,  the  said  Corporation  did 
not  pi^  any  of  the  interest  falling  due  on  that 
<brr  on  tlie  issue  of  bonds  dated  March  10, 
UW,  at  upon  the  issue  dated  March  12, 1872; 
S«e  16  Ono. 


nor  has  the  said  Corporation  paid  any  of  the  sub- 
sequent installments  on  any  of  said  $4,000,000 
bonds  falling  due  at  either  of  the  following 
named  days:  April  1,  1874;  October  1,  1874; 
April  1, 1875;  October  1, 1876  and  April  1, 1876; 
and  that  demand  was  duly  made  for  the  pay- 
ment of  divers  of  such  coupons  on  October  1, 
1878,  and  one  of  such  coupons  was  protested  for 
such  non-payment  more  than  six  montlis  prior 
to  the  institution  of  this  action,  or  the  written 
notice  of  such  trustees  declaring  the  principal  of 
such  bonds  to  be  due  and  payable,  and  there  is, 
consequently,  now  due  to  the  divers  holders  of 
bonds  dated  March  10, 1869,  the  sum  of  $8,606,- 
500.  Thissum  includes  thepilncipalof thebonds 
of  the  issue  of  March  10,  18(^,  we  several  cou- 
pons thereon  of  the  dates  mentioned,  with  in- 
terest to  July  1,  1876,  and  the  additional  sum 
of  $389,500,  being  12^  per  cent  premium  on  the 
nominal  amount  due  for  pavment  in  gold,  ac- 
cording to  the  stipulation  in  the  bonds  and  mort- 
gage to  that  effect. 

The  master  further  re^rted  that,  as  to  all  mat- 
ters relating  to  the  fundmg  scheme,  referred  to 
in  the  pleadings,  and  the  effect  of  tihe  surre^^er 
of  the  funded  coupons,  and  of  the  failure  of  the 
Company  to  pay  the  coupons  due  October  1, 
1875,  he  was  not  required  to  examine  or  report 
upon  and,  therefore,  made  no  finding,  nor  as  to 
any  allegations  of  fraud  set  up  in  the  pleadings, 
no  testimony  having  been  taken  before  or  sub- 
mitted to  him  upon  either  matter. 

The  Railroad  Company  filed  exceptions  to 
this  report,  of  which  the  6th  is  as  follows: 

"  For  that  whereas,  the  said  master  has  de- 
cided, and  in  his  said  report  stated,  that  on  the 
12th  day  of  October,  1878,  said  Company  did 
not  pay  anv  of  its  interest  falling  due  on  that 
day;  that  demand  was  duly  made,  and  that  one 
of  said  coupons  was  duly  protested  for  such 
non-payment  more  than  six  months  prior  to  the 
institution  of  this  action,  and  to  the  date  of  the 
written  notice  of  the  trustees;  and,  therefore, 
the  said  master  assumes,  and  so  decides,  that 
the  principal  and  interest  of  all  of  said  bonds  has 
become  due;  when  the  fact  is,  as  shown  by  the 
proof  offered  by  the  complainants  and  mter- 
vening  petitioneia,  that  no  coupon  wasprotest- 
ed  until  the  19th  day  of  December,  A.  D.  1874, 
less  than  three  months  prior  to  the  date  of  said 
notice,  and  the  commencement  of  this  action, 
and  there  is  no  proof  that  there  was  ever  any 
other  demand  upon  said  Company  for  the  pay- 
ment of  said  coupons." 

On  the  hearing,  a  decree  was  rendered,  in 
which,  among  omer  findings  it  is  declared: 

That  the  Railroad  Company  had  paid  all  the 
coupons,  on  the  bonds  both  on  the  Illinois  and 
Indiana  Divisions,  which  fell  due  April  1, 1878, 
and  that  none  of  the  coupons  which  haid  ma- 
tured since  that  date  had  been  paid; 

That,  under  the  two  proposals  of  the  Com- 
pany for  funding,  there  bad  been  deposited 
coupons  due  October  1,  1873,  to  April  1, 1876, 
inclusive,  on  all  the  $2,600,000  of  Illinois  Di- 
vision bonds,  except  $698,600  thereof,  which 
coupons  still  remained  in  the  hands  of  Fosdick, 
as  trustee  imder  the  agreements;  that  the  semi- 
annual interest  upon  the  convertible  bonds  and 
certificates  of  indebtedness,  issued  in  exchange 
therefor,  which  fell  due  August  1,  1874,  was 
paid  in  full  and  that  the  installment  of  interest 
thereon,  which  became  due  February  1,  1876, 
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was  duly  paid  by  said  Company  upon  all  of  the 
same  which  were  presented  for  payment,  which 
was  tlie  great  bulk  thereof,  and  tliat  no  interest 
has  been  paid  on  any  part  of  the  same  since 
that  time; 

That  no  parment  of  interest  had  been  made 
upon  the  f698,500  of  Illinois  Division  bonds, 
wnich  had  not  been  funded,  since  payment  of 
the  coupon  due  April  1,  1873. 

The  decree  then  recites  as  follows:  "That 
hoetofore,  and  on  the  36th  day  of  Felsiiary, 
A.  D.  1875,  the  said  complainants,  as  trustees 
\mder  the  said  mortgage  or  trust-deed  to  them, 
dated  March  10,  1869,  did  declare  the  prin- 
dp^  of  the  said  twen^-flve  hundred  Hlmois 
Division  bonds  to  be  due  and  pavable  by  rea- 
son of  the  default  of  said  Railroaa  Company  in 
the  payment  of  certain  of  the  coupons  of  said 
bonds  which  fell  due  October  1st,  1878,  pay- 
ment of  which  had  been  duly  demanded,  and 
the  continuance  of  such  default  for  more  than 
six  months  after  such  demand." 

The  decree  then  proceeds  to  declare  that 
there  is  due  and  owing  from  the  Railroad  Com- 
pany to  the  complainants,  as  trustees  under  the 
mortgage  deed  of  March  10,  1869,  the  several 
sums  of  $87,600  in  gold  coin,  for  the  coupons 
on  the  $2,500,000  of  bonds  secured  thereby, 
falling  due  respectively  semi-annually  from  Oc- 
tober 1, 1878,  to  October  1, 1876,  inclusive,  less 
the  payments  made  on  account  of  the  four  cou- 
pons on  the  convertible  bonds  and  certificates 
of  indebtedness,  with  interest  on  said  sums  at 
the  rate  of  6  per  cent  per  annum  and,  as  the  de- 
cree reads:  "  In  the  further  sum  of  two  million 
five  hundred  thousand  dollars  in  gold  coin,  for 
the  principal  of  the  said  Illinois  Division  bonds 
so  declared  to  be  due  as  aforesaid,  together 
with  interest  thereon  from  and  ^ter  the  first 
day  of  October,  A.  D.  1876,  at  the  rate  of  seven 
per  cent  per  annum  in  gold." 

It  was  then  "  Orderea,  adjudged  and  decreed 
that  the  said  defendant,  the  Chicago,  Danville 
and  Vincennes  Railroad  Company  pay,  or  cause 
to  be  paid,  to  the  said  compl^nants  as  trustees, 
for  the  holders  of  the  said  Illinois  Division 
bonds  and  coupons,  the  said  several  sums  of 
monev,  with  interest  thereon,  as  hereinbefore 
found  to  be  due  and  owing,  within  twenty  (30) 
days  from  and  after  the  entry  of  this  decree, 
and  in  default  thereof,  that  all  of  the  said 
railroad,  premises,  property  and  franchises  de- 
scribed in  the  said  trust-deed,  dated  March  10, 
A.  D.  1869,  and  hereinbefore  described  as  the 
Illinois  Division  of  said  railroad,  etc.,  and  all 
the  right,  title,  interest  and  equitv  of  redemp- 
tion of  the  said  Chicago,  Danville  and  Vin- 
cennes Railroad  Companytherein,  shall  be  sold 
as  an  entirety  bv  Henry  W.  Bishop,  the  master 
in  chancery  of  this  court,at  public  auction  to  the 
highest  and  best  bidder  for  cash  therefor,  pay- 
able as  h»«inafter  provided,  at  the  west  door 
of  the  Republic  Life  Insurance  Company  Build- 
ing, in  the  City  of  Chicago,  in  the  State  of  Illi- 
nois,  after  having  first  given  notice  of  the  time 
and  place  and  terms  of  sale,  and  a  description 
of  the  property  to  be  sold,  by  advertisement 
thereof  in  some  public  newspaper  published  in 
the  City  of  Chicago,  for  the  space  of  thirty  (80) 
days  prior  to  such  day  of  sale." 

The  decree  also  contains  the  usual  declara- 
tion that  a  conveyance  of  the  title  to  the  prop 
erty  sold,  after  conflrmation  of  the  sale,  should 
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be  a  perpetual  bar,  in  law  and  eqni^,  against 
every  claim  of  the  Railroad  Company,  or  other 
person  claiming  under  it 

Under  this  decree,  a  sale  was  had  and  report- 
ed to  the  court,  and  confirmed  by  a  subsequent 
decree,  of  the  mortaaged  property  to  F.  W. 
Huidekoper,  T.  W.  Shannon  and  J.  M.  Deni- 
son  for  $1,460,000,  and  the  purchase  money 
having  been  paid,  $362,500  in  cash  and  by  the 
surrender  of  $2,828,000  of  the  Illinois  Division 
bonds,  with  the  coupons  and  certificates  of  in- 
debtedness or  convertible  bonds  thereto  at- 
tached and  belonging,  a  conveyance  of  the  title 
to  the  mortgaged  property  was  made  to  the  pni^ 
chasers. 

It  is  assigned  for  error  upon  the  decree  of 
foreclosure  and  sale: 

First.  That  the  court  below  required  from 
the  mortgagor,  payment  of  the  principal  of  the 
debt  secured  by  the  mortgage,  as  then  due,  and 
on  non-payment  thereof,  within  twen^  davs, 
that  the  mortgaged  property  should  lie  sold; 
and. 

Second.  That  it  decreed  foreclosure  and  sole 
on  this  condition,  without  proof  of  the  written 
request  of  the  holders  of  the  majority  of  the 
bonds. 

It  is  undeniable  that  at  the  date  of  the  filing 
of  the  bill  which  was  February  27,  1875,  the 
defendant,  the  Chicago,  Danville  and  Vin- 
cennes Railroad  Company,  was  in  default  for 
non-payment  of  the  coupons  on  $608,500  of  the 
issue  of  $2,500,000  of  the  Illinois  Divisian 
bonds,  which  matured  October  1,  1878.  The 
holders  of  that  amount  of  these  bonds  did  not 
fund  their  coupons  and  none  of  them  were  paid. 
This  failure  on  the  part  of  the  mortgagor  axa- 
stituted  a  breach  of  one  of  the  conditions  of  the 
mortgage;  and  continuing  for  six  months,  en- 
titleathe  trustees  under  the  fifth  article  to  take 
possession  of  the  mortgaged  premises,  on  being 
BO  required  by  the  holders  of  not  less  than  one 
half  the  outstanding  bonds,  and  collect  the  net 
income,  until  the  dSault  should  have  been  sat- 
isfied; or,  to  sell  the  mortgaged  premises  under 
the  power  conferred  by  the  sixth  article  of  the 
conditions.  In  the  latter  event,  the  mortgaged 
premises  would  have  to  be  sold  as  an  entirety, 
free  from  the  incumbrance  of  the  mortgage, 
and  the  proceeds  of  the  sale  would  be  appliid, 
first,  to  the  pavment  of  the  amount  due  and  in 
arrears,  ana  then  to  the  mortgage  debt,  not 
then  due,  and  any  surplus  to  the  mortgagor. 
But,  inasmuch  as  bv  the  terms  of  the  first  arti- 
cle Uie  conveyance  is  declared  to  be  tat  the  pur- 
pose of  securing  the  payment  of  the  interest  as 
well  as  the  principal  of  the  bonds,  and  by  the 
fourth  article,  the  mortgagor's  right  of  posses- 
sion terminates  upon  a  a«»ult  in  the  payment 
of  interest  as  well  as  principal,  on  any  of  the 
bonds,  we  are  of  opinion,  independent  of  the 
provisions  of  the  other  articles,  that  the  trust- 
ees, or  on  their  failure  to  do  so,  any  bondholder, 
on  non-payment  of  anv  installment  of  Interest 
on  any  bond,  might  file  a  bill  for  the  enforce- 
ment of  the  seciuity,  by  a  foredosore  of  the 
mortgage  and  sale  of  the  mortgaged  proper^. 
This  right  belongs  to  each  bondholaer  sepa- 
rately, and  its  exercise  is  not  dependent  upon 
the  co-operation  or  consent  of  any  othera,  or  of 
the  trustees.  It  is  properly  and  strictiy  en- 
forceable by  and  in  the  name  of  the  latter,  but, 
if  necessary,  may  be  prosecuted  without  and 
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enen  agaust  them.  It  follows,  from  the  nature 
of  the  gecori^,  and  arises  upon  its  face,  unless 
restramed  br  its  terms.  And  in  case  tlie  pro- 
ceeding results  finally  in  a  sale  of  the  mortg^fed 
premises,  the  sale  is  made  free  from  the  equitv 
of  redemjition  of  the  mortgagor,  and  all  hold- 
en  of  ^junior  incumbrancee,  u  made  parties  to 
the  smt,  and  is  of  the  whole  premises,  when 
neeesHuy  to  the  payment  of  the  amount  due, 
or  when  the  property  is  not  i»oi>erly  divisible; 
itconTeys  a  dear  and  absolute  title,  as  against 
aS  parties  to  the  suit  or  their  privies,  and  the 
proceeds  (rf  the  sale  are  distributed,  after  pay- 
OKBt  of  the  amount  due,  for  non-parent  of 
which  the  sale  was  ordered,  in  satisfaction  of  the 
miMiddrirtremaining.whetberdueornot.  Oleott 
T.  Bynum,  17  Wall.,  88  [84  U.  S.,  XXI.,  576]; 
AtrrvttKT.  JUafi()y,2Jone8&L.,626.  Thisdoc- 
tiaei8statedbythiB0ourtinJ9i>«MUT.£.ii.  Co., 
M  U.  8.,  466  [OnoeOv.  MeAdtn,  XXIV.,  256], 
wlteie  an  auUioritatiTe  rule  of  practice  in  such 
CHesisprescnbed.  "  We  areof opinion,  then," 
aty  the  court,  speaking  by  Mr.  Juittee  Miller, 
"  that  there  is  due  from  the  Railroad  CJompany 
to  phintiff  the  amount  of  his  overdue  and 
niqaid  eonpona.  For  this  sum,  whatever  it 
may  be,  he  has  a  right  to  a  decree  nui,  accord- 
iu  to  the  cbaaceiy  practice;  a  decree  which 
wul  ascertain  the  sum  so  due  and  give  the  ccnn- 

Sny  a  reasonable  time  to  pay  it,  say  ninety 
ys  or  six  months,  or  tmtil  the  next  Term  of 
the  ooort,  in  the  discretion  of  that  court.  If 
this  sum  is  not  paid,  the  court  must  then  order 
•  atle  of  the  mortgaged  jHoperty,  with  a  fore- 
doBore  of  all  rights  subordinate  to  the  mort- 
gage, with  directions  to  bring  the  purchase 
atmey  into  court.  If  the  case  proceeds  thus 
br,  the  plaintiff  will  have  a  lien  on  the  money 
thns  paid  into  court,  not  only  for  his  overdue 
eoopoBS,  but  for  his  principal  debt,  and  it  must 
be  provided  for  in  the  order  disbibuting  the 
pnceeds  of  the  sale.  If,  however,  the  com- 
V^  shall  pay  the  sum  found  due  in  the  decree 
aw,  no  fortiier  proceeding  can  be  had  until 
another  default  of  interest  or  of  the  principal." 
The  decree  nut,  mentioned  in  tUs  extract, 
Hke  that  in  suits  against  infants,  in  which  a  day 
k  given  to  the  iofant  to  show  cause  against  it, 
afier  he  attains  fall  age,  and  that,  where  the 
hiD  is  (»dered  to  be  t&en  fro  eonfetto,  is  pre- 
Hninaiy  in  its  nature,  requiring  a  further  order 
to  complete  it.  According  to  the  practice  of 
the  BngBah  chancery,  decrees  of  this  nature  in 
{(mdanne  suits,  after  directing  an  account  to 
he  taken  of  the  principal  and  interest  due  to  the 
pUntiff  upon  tae  mortgage,  ordered,  that  upon 
the  defendant's  paying  to  the  plaintiff  the 
uaeant  ascertained  and  certified  or  found  to  be 
doe,  within  six  immths,  at  such  time  and  place 
M  were  appointed,  the  plaintiff  should  recon- 
*9  the  iMKtgaged  premises;  but  that  in  default 
<A  soeh  payment,  the  defendant  should  thence- 
(orth  be  absolutely  debaired  and  foreclosed  of 
Useqaity  of  redemption.  It  was  necessary, 
iHwercr,  for  the  plaintiff,  in  order  to  complete 
his  title,  to  procme  a  final  order  confirming  it; 
«h«wise  the  decree  of  foreclosure  would  not 
Ic  pkadaUe.  This  order  of  confirmation  he 
pncnred  on  proof  to  the  court  of  non-payment 
xxtading  to  the  terms  of  the  decree.    2  Dan. 

Ike  ttaae  OMuUy  allowed  by  the  decree  to  pay 
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the  mortgage  debt,  whether  on  a  bill  to  redeem 
or  to  foreclose,  was  six  months.  But  that  was 
not  regarded  as  an  absolutely  fixed  period,  but 
might  be  varied  so  as  to  be  reasonable,  accord- 
ing to  the  discretion  of  the  court  and  the  par- 
ticular circumstances  of  the  case.  The  courts, 
however,  were  very  liberal  in  cases  of  foreclos- 
ure, in  extending  and  enlarging,  from  time  to 
time,  this  period  of  redemption,  though  not  in 
cases  of  biUs  to  redeem,  where  the  mortgagor 
came  into  court  professing  his  readiness  to  pay 
the  amount  due,  when  ascertained,  nor  in  cases 
of  sales,  where  the  mortgagor  was  not  subjected 
to  the  severe  and  absolute  forfeiture  of  his  right. 
PvHne-v.  Dunn,  4  Johns.  Ch.,  140;  Markins-v. 
Fonyth,  11  Leigh,  204. 

Wliere,  according  to  the  English  practice,  a 
sale  instead  of  foreclosure  was  ordered,  the 
form  of  the  decree  was  the  same,  directing  the 
sale,  in  the  event  of  a  default  bein^  made  in  pay- 
ment of  the  amount  found  due,  within  the  usual 
time  of  six  months,  or  within  a  shorter  period, 
or  even  immediately,  if  by  consent,  or  where  it 
was  considered  to  be  for  the  benefit  of  all  par- 
ties.   2  Dan.  Ch.  Pr.,  1266. 

In  the  early  practice  in  Kentucky,  the  pre- 
liminarv  decree  finding  the  amount  due  and 
givinf  day  for  payment,  was  interlocutory  mere- 
ly and  separate  from  the  subsequent  decree,flnd- 
ing  the  default  in  not  peri onning  the  former 
decree  and  directing  a  sale  in  consequence  there- 
of. Downing  v.  Palmatevr,  1  Mon.,  64 ;  Old- 
ham V.  Haitey,  2  J.  J.  Marsh,  113 ;  Uankt  v. 
Oreenwade,  5  J.  J.  Marsh,  260  ;  Champlin  v. 
FoHtr,  7  B.  Mon.,  104.    The  ground  of  this 

Eractice  seems  to  have  been,  that  the  mortgagor 
ad  the  right  to  have  the  record  show  that  be 
had  failed  to  pay  according  to  the  decree  niti 
before  a  sale  of  his  property  was  ordered.  But 
there  seems  to  us  to  be  no  sufiicient  reason  why, 
as  it  was  according  to  the  English  practice.and 
generally  in  this  country,  aU  these  matters  may 
not  be  embraced  in  a  smgle  decree.  What  is 
indispensable  in  such  a  decree  is,  that  there 
shouM  be  declared  the  fact,  nature  and  extent 
of  the  default  which  constituted  the  breach  of 
the  condition  of  the  mortga^,  and  which  justi- 
fied the  complainant  in  fllmg  his  bill  to  fore- 
close it,  and  the  amount  due  on  account  thereof, 
which,  with  any  further  sums  subsequently  ac- 
cruing and  having  become  due,  according  to 
the  terms  of  the  security,  the  mortgagor  is  re- 
quired to  pay,  witliin  a  reasonable  time,  to  be 
fixed  by  tiie  court,  and  which,  if  not  paid,  a 
sale  of  the  mortgaged  premises  is  directed. 
Woodard  v.  FitopSbnek,  2  B.  Mon.,  62. 

This  is  that  final  decree  of  foreclosure  and 
sale,  which  determines  and  fixes  the  rights  of 
the  parties,  and  from  which,  on  that  account, 
an  appeal  lies.  Bay  v.  Law,  8  Cranch,  179 ; 
WhUing  v.  Bank,  18  Pet.,  15  ;  Forgay  v.  Von- 
rad,<i How,,  204;  B.  B.  Go.  v.  Swuev,  28  Wall., 
409  [90  U.  8.,  XXm.,  187]. 

But  as  in  cases  of  strict  foreclosure,  so  in  case 
of  sale;  the  equity  of  the  mortgagor  as  against 
the  mortgagee  is  not  exhausted  until  sale  actu- 
ally confirmed;  for  if  at  any  time  prior  he  should 
brmg  into  court,  for  the  mortgagee,  the  amount 
of  the  debt,  interest  and  costs,  He  will  be  allowed 
to  redeem. 

It  is  the  deed  made  to  the  purchaser.actually 
transferring  the  titie  of  the  parties  to  the  suit, 
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that  termin&tes  the  mortgagor's  equity  of  re- 
demption. Brine  t.  Int.  Cb.,  96  U.  S.,  682 
[XfflT.,860]. 

It  is  obvioua  that  the  finding  of  the  amoont 
due,  for  non-payment  of  whidi,  according  to 
the  terms  of  the  decree,  the  mortgi^ed  property 
is  ordered  to  be  sold,  is  the  foundation  of  the 
right  of  the  mortgagee  further  to  proceed,  and 
a  substantial  error  in  that  finding  must,  on  ap- 
peal, -vitiate  all  subsequent  proceedings.  Unlike 
a  calculable  error  in  the  amount  of  a  personal 
judgment  which  may  be  cured  by  a  remittitur. 
It  is  otherwise  incurable;  for,  as  it  is  an  ill^al 
exaction,  made  as  a  condition  for  presermg 
the  rights  of  Uie  mortgagor  in  his  estate  and,  if 
executed,  depriving  bun  wrongfully  of  them,it 
propagates  itself  through  all  subsequent  sta^ 
of  the  cause.  The  right  to  redeem  is  a  fayonte 
equity,  and  will  not  be  taken  away,  except  up- 
on a  strict  compliance  with  the  stras  necessary 
to  divest  it.  Biffler  v.  Wittter.  14  Wall.,  297  [81 
U.  8.,  XX.,  891] ;  BltiUtOer  v.  Robirmm,  97  U. 
8..  68  [XXIV.,  9671.  In  Olark  v.  Bmbwm,  8 
Wall.,  318  [75  U.  8.,  XIX.,  854],  a  decree  of 
strict  foreclosure,  which  contained  no  finding, 
either  of  the  fact  or  amount  of  the  allej^  in- 
debtedness, and  gave  no  time  within  wmch  to 
par  or  redeem,  was  reversed  on  these  grounds, 
ahihough  the  bill  was  taken  pro  eonfeuo  as  to 
tibe  parties  having  the  entire  beneficial  interest, 
and  contained  an  avermentof  the  precise  amount 
of  the  mortgage  debt  then  due.  The  same  con- 
sequences, undoubtedly,  would  have  followed, 
if  It  had  been  a  decree  of  foreclosure  and  sale, 
instead  of  a  strict  foreclosure;  and  the  error  is 
as  vital,  where  a  larger  amount  than  is  actually 
due  is  ordered  to  be  paid,  as  where  there  is  a 
failure  to  find  what  amount  is  due. 

It  becomes,  then,  of  the  first  importance  to 
ascertain  whether  the  decree  of  foreclosure  and 
sale,  in  the  present  case,  found  due  and  required 
to  be  paid,  as  the  condition  of  exercising  the 
right  to  redeem.a  larger  sum  than  was  then  due. 

The  erron  idleged  in  the  amount  are  two. 
The  first  is,  that  there  was  declared  to  be  pay- 
able $262,220,  the  amount  of  the  several  cou- 
raa,  maturii^  from  October  1,  1878,  to  April 
.  1875,  both  inclusive,  the  payment  of  which, 
it  is  claimed,  as  to  all  the  bonds  of  the  Illinois 
Division,  except  $698,500  thereof,  had  been.by 
the  funding  agreements,  extended  until  Febru- 
ary 1,  1879.  The  second  is,  that  the  principal 
sum  of  $2,600,000  of  these  bonds,  contrary  to 
the  agreement  between  the  parties,  was  also  de- 
clared to  be  due  and  payable.  The  appellants  in- 
sist that  the  only  indebtedness  of  the  Railroad 
Company  to  the  bondholders,  represented  by  the 
complainants  at  the  time  of  the  filing  of  their 
bill,  was  the  past  due  interest  on  609  bonds.the 
interest  warrants  of  which  had  not  been  funded, 
amounting  to  about  the  stmi  of  $147,000. 

It  appears  from  a  statement  in  the  record,ad- 
mittea  to  be  correct,  that  there  had  been  depos- 
ited and  exchanged  for  convertible  bonds  the 
four  coupons  maturing  on  and  from  October  1, 
1878,  to  April  1,  1876,  on  $271,500  of  the  IIU- 
nois  Division  bmids,  and  that  by  the  terms  of 
the  agreement  under  which  that  exchange  was 
effected,  dated  November  11, 1813,  it  was  not 
to  be  binding  unless  assented  to  in  writing  by  a 
majority  in  intere^  of  the  bondholders.  In 
point  of  fact,  such  majority  did  not  a^ent  to  it; 
out  under  the  second  proposition,  dated  Novem- 
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ber  20, 1878,  the  four  correepo 
$1,680,000  of  the  bonds  -veexie  < 
changed  for  certificates  ot  ind 

It  appears  furtber,  tbat  tbe 
pany  paid  the  accruing  ixiteresi 
ible  bondsandcertiflcates  ot  ind 
under  these  arrangements,  t^lxj 
prior  to  the  filing  of  the  bill,  e: 
which  was  not  presented.  Tbe  d 
to  the  coupons  surrendered  vra 
of  the  funding  agreements,  iva: 
the  interest  upon  tbe  securities 
them  was  punctually  paid,  so  ti 
of  the  filing  of  the  bill  there  -wa 
default  in  ue  payment  of  Int^rei 
the  $698,600  of  bonds  whicb 
funded. 

The  master  finds,  and  bis  rep 
spect  is  the  predicate  of  the  decn 
coupons  falling  due  October  1,  U 
sented  on  that  day,  and  that  par 
was  demanded  and  refused ;  and  toi 
coupons  was  protested  f  <Mr  aurch 
more  than  six  months  prior  to  ibe 
the  suit  and  the  written  decktratioi 
ees,  that  the  principal  of  the  Ixmd 
become  due. 

There  are  some  statemenCs  in  \ 
and  in  the  testimony  of  soma  ot  tl 
that  coupons  due  October  1,  187B 
sented  for  payment  and  were  not  pai 
is  no  proof  of  the  factas  to  any  par 
pon  identified  for  that  purpose,  an 
carefully  searched  the  recora  in  vain 
idence  wliatever  that  any  coupon, 
wards  funded,  was  presented  and 
thereof  refused.  The  master  himsel 
report  any  such.  It  is  entirely  consi 
his  finding,  and  with  the  evidence  oi 
professes  to  be  founded,  that  the  pi 
every  coupon  falling  due  October  1,  : 
sented  for  payment  on  or  after  that 
payment  whereof  was  refused,  was  ex< 
the  subsequent  agreements  to  fund  th« 
intervening  petition  of  Osgood  and  ot 
be  oonsid^ed  as  a  pleading  vrherdoy  1 
allowed  to  become  co-comptau">i^*^' 
allege  that  any  one  of  the  coupons 
them  was  presented  f  or  nayment.  It  1 
that  large  numbers  of  the  coupoo*  ™^ 
October  1, 1878,  were  presented  and 
thereof  was  demanded  and  refused  on 
but  the  all^ation  that  any  such  cou 
held  by  either  of  the  petitionen  teems 
been  studiously  avoided ;  and  stxeas  is 
averments  of  fnndulent  wisrepreaei 
which  induced  bondholdsn  to  fvmd  tba 
pons,  in  support  of  which  tlie  msster  i^ 
that  no  testimony  was  offered,  sod  upon  I 
solven<7  of  the  Company,  wMcii  ia  en 
immaterial  upon  the  question  of  an  actut 
fault.  It  is  averred  iu  the  petition  that  cot 
were  presented  and  payment  demanded  ii 
cember,  1874,  which  had  become  due  the  p 
ous  April,  and  the  master  w  reports  as  to  i 
but  the  only  evidence  that  appears  in  theiec 
is  an  admission  of  the  Raiinnid  Oompanv  ii 
sixth  exception  to  the  master's  report,  ma 
is  accompanied  I7  the  statement  that  snch 
mand  and  refusal  was  legjth^  six  months 
fore  the  filing  of  the  bill,  and  couJd  not,  tk 
fore,  have  been  thefouy,M!,i -~;-.r-i  ,; 
tion'thattheprinciparo?^^^^ 
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beonne  payable,  which,  in  fact,  was  not  predi- 
ated  npon  that  default,  but  rested  solely  on  the 
non-payment  of  the  coupons  due  October  1, 
1878. 

There  is  nothing  in  the  record  to  show  that 
uy  one  of  the  bondholders,  who  had  funded 
Us  coupons,  claimed  the  right  to  rescind  the 
fimding  agreements,  or  tiiat  any  step  to  do  so 
bad  been  taken  or  authorized. 

It  is  trne  that,  after  the  flling  of  the  bill  and 
the  appointmoit  of  a  receiver,  the  Railroad 
Company  ceased  to  pay  interest  upon  its  securi- 
tieg.  That  was  but  the  natural  consequence 
of  the  litigation ;  and  in  taking  a  decree  for 
forecloeore  and  sale,  it  might  have  been  in 
itrk^  accordance  with  the  equitable  rights  of 
bondholders  who  had  ftmded  their  coupons,  to 
have  rescinded  the  funding  agreements,  as  in- 
cuiable  of  execution.  But  the  legal  effect  of 
tUi  would  have  been  merely  to  find  as  the  true 
imoimt  of  the  mortgage  debt  then  due,  necessa- 
ly  tobe  paid  to  avoid  a  sale,  the  whole  amount 
of  faiterest  unpaid  on  all  the  coupons.  It  would 
not,  however,  have  put  the  Company  in  default 
as  to  the  funded  coupons  from  the  beginning, 
Mr  deprived  it  of  the  benefit  of  the  waiver  of 
dtat  default,  arising  from  the  fact  of  fundmg. 
It  would  have  canceled  the  arrangement  only 
m  and  from  the  date  of  the  decree  itself,  with- 
oat  impairtng  its  antecedent  effect  by  retroac- 
tion.  Itis  true,  that  where  a  mortgage  has  been 
given  to  secure  a  debt  payaUe  in  installments, 
and  a  bill  has  been  filed  for  foreclosure  and  sale, 
upon  a  default  as  to  one,  the  decree  may  re- 
qoire  payment  of  all  installments  then  due, 
thoo^  maturing  since  the  institution  of  the 
*idt;  out  that  principle  does  not  suiflce  to  bring 
the  case  of  the  appellees  within  the  meaning  of 
the  8th  article  of  the  conditions  of  the  mort- 
gage, so  as  to  justify  the  decree  requiring  pay- 
■ent  of  the  prindpial  of  the  debt,  as  presently 
doe.  For  bv  the  terms  of  that  provision,  the 
taiJK  debt  does  not  become  absolutely  due,  on 
the  default  of  the  Company,  continued  for  six 
mootbs.  without  the  consent  of  the  holder,  to 
pay  on  tntMOt  coupon;  but  only  at  the  election 
of  the  trustees,  as  declared  by  them  and  notified 
to  the  mortgagor.  And  the  forfeiture  of  the 
time  of  fmyment  to  be  established  in  a  given 
ease,  must  stand  or  fall  upon  the  fact  of  such 
dedarati<Hi  and  notice,  as  it  ma^  be  justified 
or  not  by  the  circnmstances  existmg  when  they 
wm  made.  It  cannot  be  supported  by  subse- 
qoent  occurrences.  It  follows,  therefore,  that 
die  eialm  in  support  of  the  finding  that  the 
wbtde  debt  had  become  due,  must  rest  exclu- 
riveiy  upon  the  alleged  default  of  October  1, 
Wn,  and  that,  as  we  have  seen,  is  not  sufficient 

It  does  not  affect  this  conclusion,  that  by 
tte  terms  of  the  eth  article  of  the  conditions  of 
the  Borteage,  it  is  provided  that  upon  the  exei> 
ctae  of  tne  power  thereby  conferred,  resulting 
in  a  sale  of  the  mortgaged  premises,  for  a  single 
defkult  in  the  payment  of  interest,  it  may  oe 
oae  coupon  merdy,  the  prcipeTty  is  to  be  sold 
as  in  entirety  and  free  of  the  incumbrance  of 
the  mortgage,  so  as  to  pass  all  the  title,  both  of 
Bortgagor  and  mortgagee;  andthat  the  proceeds 
of  tte  mle  are  to  be  applied,  after  payment  of 
wrerdne  interest,  to  the  payment  of  the  princi- 
pal of  the  debt,  tiiough  not  yet  due.  This  pro- 
virioB  does  not,  either  in  terms  or  in  effect.make 
(be  whole  debt  due  before  the  stipulated  day 
See  18  Otto. 


of  payment.  It  is  simply  the  application  to  the 
case  of  a  sale  by  the  trustees  under  the  power 
of  the  practice  of  courts  of  equi^  in  cases  of 
judicial  sales  upon  foreclosure.  La  either  case 
the  ri^t  of  the  mortgagee  to  redeem,  and  thus 
prevent  the  sale,  is  preserved,  on  payment, 
not  of  the  unmatured  principal  sum  of  the  debt, 
but  merely  of  the  interest  then  actually  due  and 
In  arrears;  the  very  right  which,  by  the  decree 
now  in  question,  was  denied.  If  authority  is 
needed  on  such  a  proposition,  it  wUl  be  found 
in  Bblden  v.  OilbeH,  7  Paige  Ch.,  208,  and  <M. 
coU  y.  Bffnum,  17  Wall.,  62  [84  U.  8.,  XXI., 
5751. 

This  right  cannot  be  regarded  as  other  than 
important  and  valuable.  Its  denial  in  the  pres- 
ent case  was  a  substantial  and  serious  wrong. 
This  is  manifest  from  the  bare  statement  that 
the  decree  required  payment,  within  twenty 
days,  of  $2,600,000,  which  we  find  was  not  due, 
as  a  condition  of  preventing  the  sale  of  proper- 
ty, which,  it  is  admitted,  was  worth  more  man 
tills  debt,  and  wfaich.according  to  the  testimony 
in  the  case,  was  earning  more  than  enough  to 
pay  the  current  interest  on  this  mortgage.  The 
receiver  states  the  net  earnings  for  the  year 
1874  at  $880,615.75,  and  adds,  speaking  July 
81,  1876,  that  "The  present  year,  like  the  pre- 
ceding, is  of  almost  unexampled  depression  in 
most  branches  of  business  upon  which  the  con- 
sumption of  coal  depends,''  the  transportation 
of  'miich  was  the  main  tn^c  of  the  road;  and 
adds  that  he  believes,  on  the  reasons  he  states, 
that  "It  is  practicable,  in  a  vear  of  fair  pros- 
perity, to  increase  the  eammgs  from  fif^  to 
eighty  per  cent  over  those  of  1874."  Upon 
such  a  showing,  it  is  immaterial  to  sav  that  the 
Railroad  Company  was  commercially  insolvent, 
not  being  able  to  pay  all  its  obligations  as  they 
matured ;  for  the  fact,  if  admitted,  would  not 
affect  its  le^I  or  equitable  rights,  much  less  be 
allowed  to  deprive  its  other  creditors,  junior  in- 
cumbrancers and  lienholders,  of  their  right  to 
prevent  a  sale  and  sacrifice  of  the  proper^  by 
paying  the  comparatively  small  amount  of  the 
interest,  justly  due,  upon  the  first  mortgage 
bonds,  and  thus  preserving  their  own  estates 
and  interests  as  well  as  those  of  the  mortgagor. 

The  second  assignment  of  error  which  we 
have  noted.is,  in  our  opinlon,also  well  founded. 

The  8th  article  of  the  conditions  of  the  mort- 
gage, which  relates  to  this  subject,  contains  the 
E revision  that,  after  the  principal  of  the  bonds 
as  been  declared  by  the  trustees  to  have  be- 
come due,  by  reason  of  the  default  therein  de- 
scribed, and  the  mortgagor  notified  thereof, 
the  trustees,  "  Upon  tBe  written  request  of  the 
holders  of  a  majority  of  the  said  bonds  then 
outstanding,  shall  proceed  to  collect  both  prin- 
cipal and  interest  of  all  such  bonds  outstand- 
ing, by  foreclosure  and  sale  of  said  property, 
or  otherwise,  as  herein  provided." 

It  is  contended  on  behalf  of  the  appellees, 
that  without  the  last  clause  the  trustees  have 
the  sole  right  to  act  according  to  their  discre- 
tion and  upon  their  own  motion,  in  declaring 
the  principal  sum  due  on  account  of  the  de- 
fault; and  that  upon  such  declaration  and  no- 
tice by  the  trustees,  the  whole  sum  becomes 
due  irrevocably  for  all  the  purposes  of  the  mort- 
gage; so  that  thereafter  the  trustees,  at  their 
option,  may  file  a  bill  for  foreclosure  and  sale, 
or  may  intervene,  in  case  such  a  bill  is  filed  by 
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any  bondholder.  And  tbereupon  the  amount  de- 
ci«ed  must  be  the  amount  thus  declared  to  be, 
and  hence,  actually  due;  and  that  the  office  of 
the  clause  in  reference  to  the  written  request  of 
a  majority  of  the  bondholders,  is  merely  to  make 
the  obligation  of  the  trustees  imperative,  in- 
8t«td  of  optional. 

We  cannot  agree  to  that  construction  of  the 
provision.  The  whole  article  must  be  taken  to- 
gether. It  is,  in  fact,  a  unit,  and  is  directed  to 
a  single  end.  And  the  nature  of  the  provision 
and  the  character  of  its  object  must  be  taken 
into  consideration  as  furnishing  the  rule  of  its 
interpretation.  It  is  an  agreement  which  the 
parties  were  at  liberty  to  make.  There  is 
nothing  in  it  ille^  or  contrary  to  public  policy. 
And  while  it  is  m  the  nature  of  a  forfeiture,  it 
is  one  against  which,  when  it  has  taken  place 
according  to  the  fair  meaning  of  the  parties, 
courts  of  equity  will  not  relieve.  It  was  so  held 
in  Noyei  v.  Clark,  7  Paige,  Ch.,  179;  Noonan 
V.  Let,  2  Black,  609  [67  1D.  8.,  XVII.,  .281]; 
Oleotl  T.  Bynum  [supra]. 

The  stipulation,  nevertheless,  is  in  the  nature 
of  a  penalty,  and  may  be  regarded  as  ttrietijvr 
tU,  to  be  construed  fairly  and  reasonably,  ac- 
cording to  the  meaning  of  the  parties,  but  lean- 
ing, it  need  be,  in  anv  case  of  ambiguity,  in 
favor  of  Uie  debtor.  And  the  construction,  in 
the  present  instance  at  least,  which  favors  him, 
does  not  discriminate  against  the  bondholders 
as  a  class,  but  rather  between  the  interests  of 
the  whole  number,  represented  by  the  trustees 
and  controlled  by  a  majority,  and  those  of  a 
single  creditor,  or  a  minority,  associated  in  the 
like  case,  pursuing  their  remedy,  as  individuals. 
For  while,  as  we  have  seen,  one  or  any  number 
of  bondholders  may  prosecute  a  bill  to  fore- 
close a  mortgage,  upon  default  as  to  payment 
of  a  single  coupon,  or  the  trustees  may  inter- 
vene on  behalf  of  all  for  Uie  same  purpose,  be- 
cause the  failure  to  pay  a  single  installment  of 
interest  is  made  a  breach  of  tiie  condition  of  the 
mortgage;  vet  it  is  apparent,  that  one  purpose 
at  least  of  tne  clause  m  question  was  to  protect 
the  bondholders  as  a  class  against  the  views  of 
individuals  and  combinations  of  individuals, 
being  a  minoritv,  pursuing  separate  interests. 

In  declaring  the  principal  sum  due  before  the 
date  fixed  by  the  credit,  upon  a  default  in  tiie 
payment  of  interest,  the  trustee  is  acting  for  the 
whole  number  of  bondholders,  and  the  provis- 
ion that  subjects  his  action  in  enforcing  the 
stipulation  to  the  wishes  of  a  majority,  is  meant, 
as  we  think,  for  the  protection  of  the  class. 
Many  cases  mav  be  mentioned  to  illustrate  the 
importance  in  their  interests  of  such  a  control, 
rather  than  to  put  it  in  the  power  of  one  or  a 
minority  to  require  all  to  accept  what  the  ma- 
jority might  consider  to  be  a  premature  and 
less  valuable  satisfaction  for  their  existing  se- 
curity. The  larger  number  might  think  it  to 
their  advantage  even  to  defer  the  collection  of 
their  overdue  interest,  much  less  not  to  antici- 
pate the  payment  of  the  principal,  even  when 
the  security  was  ample  to  meet  both;  for  they 
might  esteem  the  ultimate  investment  higher 
thui  present  payment.  While  they  could  not  and 
ought  not  to  prevent  others,  even  a  single  indi- 
vicraal,from  exacting  the  promptest  payment  of 
what  is  due  and  may  be  important  as  current 
income,  by  legal  process,  they  may,  neverthe- 
less, rightiuUy  object  to  an  anticipation  of  pay- 
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ment  that  may,  in  their  opinion,  prove  to  be  a 
sacrifice;  and  this  becomes  especially  important 
when  the  present  value  of  the  security  is  insuf- 
ficient to  prepay  the  incumbrance,  but  contains 
the  solid  promise  of  future  indemnity  as  an  in- 
vestment. It  is  that  interest,  we  think,  that 
dictated  the  c;lause  in  question,  and  can  be  sat- 
isfied only  by  the  construction  which  secures  to 
the  majority  of  the  bondholders  the  ri^t  to 
veto  the  proceeding  of  the  trustees. 

Indeed,  the  other  construction  contended  for, 
which  gives  to  the  majority  only  the  right  to 
make  the  obligation  of  the  trustees  to  proceed, 
imperative,  renders  it  nugatoiy.  For,  upon  that 
supposition,  the  debt  having  become  f  tuly  due, 
by  the  declaration  and  notice  of  the  trustees, 
for  all  the  purposes  of  the  mortgage,  if  they 
should  delay  or  refuse  to  file  a  bill  for  foiedoB- 
ure  and  sale,  it  would  still  be  in  the  power  of  a 
single  bondholder  to  proceed  for  himself  and 
associates  directiy  for  the  same  object,  and  to 
procure  the  same  relief. 

It  is,  therefore,  our  opinion  that  even  had  the 
trustees  rightfully  declared  the  principal  sum 
of  the  mortgage  aebt  due,  and  given  the  proper 
notice  thereof,  nevertheless,  the  foundation  for 
proceeding  to  foreclose  for  that  cause,  and  of 
the  decree  requiring  payment  of  that  amount 
would  fail,  without  proof  that  the  bill  had  been 
filed  for  that  purpose,  upon  the  written  request 
of  the  holders  of  a  majority  of  the  bonds  then 
outstanding.  It  is  not  d^uted  that  no  such 
proof  is  to  lie  found  in  this  r%ord. 

Other  errors  than  those  already  discussed 
have  been  assigned  upon  both  appeals,  which, 
as  in  the  further  progress  of  the  cause  they 
may  not  arise  again,  we  have  not  oon^ered 
and  do  not  therdore  pass  upon. 

For  the  reatom  already  given,  we  reeerte  both 
deatei  appealed  from  and  remand  the  cause,  v)ith 
instructtons  to  proceed  in  eottformitg  leith  tM* 
opinion. 

Mr.  C/t»{fJv«((««Waite  dissenting: 
I  am  unable  to  agree  to  the  judgment  in  this 
case.  In  my  opinion  default  had  been  made  in 
the  payment  of  the  interest  on  some  of  the 
bonds  within  the  meaning  of  the  8th  clause  of 
the  mortgage.  The  Company  having  g^ven 
notice  that  the  coupons  due  October  1,  1878, 
would  not  be  paid  if  presented,  no  presentation 
was  necessary  in  order  to  create  the  default. 
This  notice  was  a  waiver  of  a  presentation  in 
form.  Coupon-holders  were  in  effect  told  it  was 
useless  to  make  a  demand,  because  if  made  it 
would  not  be  met.  Confessedly,  this  default  as 
to  the  coupons  on  |698,000  of  the  bonds  con- 
tinued more  than  six  months.  Holders  of  bonds 
to  this  amount  declined  to  enter  into  the  scheme 
for  extension.  They  kept  their  coupons,  hop- 
ing some  plan  might  be  devised  for  payment, 
but  retaining  all  their  rights  under  the  mort- 
gage, if  their  hopes  were  not  realized. 

This  default  having  happened,  and  having 
continued  more  than  six  months  without  the 
consent  of  the  holders  of  the  coupons,  by  the 
express  terms  of  the  8th  clause,  the  principal  of 
all  the  bonds  secured  by  the  mortgage  became 
immediately  due  and  payable.  If  after  that,  the 
holders  of  a  majority  of  the  outstanding  bonds 
had  requested  the  trustees  in  writing  to  fore- 
close the  mortgage,  it  would  have  become  the 
imperative  duQr  of  the  trustees  to  institute  the 
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neee«n7  proceedings  for  that  purpose.  But  if 
DO  racfa  request  was  made,  it  seems  to  me  that 
the  tnutees  were  not  precluded  from  commenc- 
ing mdi  proceedings  on  their  own  motion,  in 
cm  the  aafetf  of  the  trust  made  it  necessary. 
It  it  passible,  if  a  majority  of  the  bondholders 
bad,  in  an  apprc^niate  wa}[,  interfered  to  pre- 
Ttot  the  trurtees  from  going  on,  some  rdief 
might  Itave  been  afforded  them,  but  when  all 
ome  hi  and  aTsiled  themselves  of  what  had 
been  done,  the  Corporation  was  in  no  position 
to  defend,  because  a  request  had  not  been  for- 
maUy  made  in  advance.  As  to  the  Corporation, 
tbe  prindpal  of  the  bonds  became  due  and  pey- 
abk  when  a  default  occurred  which  continued 
tbe  requisite  length  of  time.  Whether  a  f  ore- 
dociue  should  be  had  because  of  the  default, 
rested  alone  with  the  bondholders  and  trustees. 
TV  provision  in  the  mortgage  for  the  written 
reqoest  was,  as  it  seems  to  me,  not  for  the  pro- 
tenon  of  the  Company,  but  the  bondholders. 
If  tbe  bondholders  are  satisfled  with  what  the 
tnutees  have  done,  the  Corporation  is  in  no 
condition  to  complain. 

Hat  the  trustees  were  justified  in  commenc- 
ing pnxxedings  on  their  own  motion,  seems  to 
ne  dear.  Borne  of  the  bondholders,  having 
ooiqxMU  and  bonds,  as  to  which  default  had 
been  made,  began  a  suit  for  foreclosure  in  a 
itite  court,  and  secured  the  appointment  of  a 
neeiTer.  Tbe  Company  was  very  much  em- 
bsnawid  financially,  and  so  longas  the  receiver- 
ibip  continued,  could  do  nothmg  to  extricate 
itsaf  from  its  difficulties.  It  was  a  necMsity, 
therefore,  for  the  trustees  to  interfere.  When 
they  did,  the  Company  did  not  relieve  itself 
fnia  the  consequences  of  its  default  in  the  pay- 
ment of  coupons  on  the  |698,000  of  bonds.  All 
tbe  bondhokiers  seem  to  have  been  satisfied 
with  what  was  done,  and  they  united  with  the 
tratfees  in  {oesdng  tiie  foreclosure. 

Un&r  these  circumstances,  in  my  opinion, 
the  court  isoperly  treated  the  principal  of  all 
the  bonds  as  oue,  and  decreed  accordingly. 

I  am  authorized  to  say  that  Mr.  JuttieeaBiv- 
laacoocura  in  this  dissent 
Itaeeopjr.    Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  U.  8. 

I  Has,  518. 


CmCAGO,  DANVILLE  AND  VINCENNE8 
RAILROAD  COMPANY,  JAMES  W.  EL- 
W£LL  AHD  R  RIDDLE  ROBERTS,  Appti., 
e. 
WILLLAM  R.  FOSDICK,  JAMES  D.  FISH, 
FREDERICK  W.  HUIDEKOPER,  THOM- 
AS W.  SHANNON  AHD  JOHN  K  DEN- 
NI80N 

(See  B.  C,  MOtto,  tO-tt.) 

Behtaring,  vhen  gronttd. 

riMD  a  petition  for  rofaeorbur  mode  oo  the  groimd 
t*sf  Uw  decree  brousht  np  by  the  appeal  is  not  what 
Kkcedted  to  be  In  we  pnyer  for  appeal,  but  one 
resdaea  sntnequeat  thereto  and  merely  in  execu- 
te of  it,  tUs  court,  to  enable  tbe  parties  to  present 
iiMMnrer  questions  arise  upon  tbeieoord  as  it  is,  or 
«pop  a  eomplete  record  when  suppUed,  may  grant 
anMBtfes. 

[No.  178.] 
Decided  May  8, 188S, 
See  16  Dim 


A= 


PPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Illi- 
nois. 

Petition  for  rehearing. 

The  history  and  facts  of  the  case  appear  in  the 
opinion  of  the  court.  See,  also,  the  opinion  of 
this  court  on  the  first  hearing  of  the  case,  ante, 
47,  and  the  opinion  on  the  Tebeaxmg,po$t,  64. 

Mestrt.  Edwin  Walker  and  B.  BiMe  Bdbertt, 
for  appellants. 

Mettrt.  Charles  B.  Xjawrenee,  Henry 
Crawford  and  J.  D.  Campbell,  for  appellees. 

Mr.  Melville  W.  J?Wier,  for  Fosdick  and  Fish, 
trustees,  appellees. 


Mr.  JusMeff  Matthew*  delivered  the  opinion 
of  the  court: 

Since  the  announcement  of  our  former  opin- 
ion, the  appellees,  having  filed  a  petition  for  re- 
hearing, have  sug^ted  Uiat  the  decree  brought 
up  by  this  appeal  is  not  what  it  is  recited  to  be 
in  the  prayer  for  appeal  in  the  circuit  court,  viz.: 
the  decree  confirnung  the  sale  of  the  mortgaged 
property  imder  that  of  foreclosure  and  sale,  but 
one  rendered  subsequently  thereto,  and  merely 
in  execution  of  it;  and  tliat  it  is,  therefore,  not 
the  subject  of  an  appeal,  and  claim  that  the  pres- 
ent appeal  should  be  dismissed  for  want  of  juris- 
diction. 

The  appeal  prayed  for  and  allowed  in  the  cir- 
cuit court  is  recited  in  the  petition  therefor  filed 
March  26,  1879,  to  be  as  follows: 

"  From  the  decree  entered  April  12, 1877,  con- 
firming the  report  of  the  sale  of  the  property  of 
the  defendant  Railroad  Company; 

Prom  the  decree  of  April  16, 1877,  ordering 
the  delivery  of  the  deed  and  possession  of  the 
property  to  the  purchasers,  Frederick  W.  Hul- 
dekoper,  Thomas  W.  Shannon  and  John  M. 
Dennison; 

From  the  decree  entered  in  said  cause  on  the 
19th  day  of  November  1877,  in  favor  of  Fred- 
erick W.  Huidekoper,  Thomas  W.  Shannon  and 
John  M.  Dennison,  and  against  the  said  Chicago, 
Danville  and  Vincennes  Railroad  Company,  for 
the  sum  of  $1,808,646.46." 

The  two  decrees  last  named,  of  April  16, 1877, 
and  of  November  19,  1877,  do  not  appear  in  the 
record. 

An  examination  of  the  terms  of  the  decree  of 
April  12,  1877,  shows  that  it  is  a  decree,  con- 
firming the  report  of  the  master,  upon  a  petition 
of  the  purchasers,  Huidekoper,  Sliannon  and 
Dennison,  asking  that  their  bid  may  be  satisfied 
by  a  surrender  of  bonds  and  coupons  without 
further  cash  payment  and,  upon  that  surrender, 
for  a  conveyance  of  the  title  to  the  property,  and 
to  be  let  into  possession.  What  prior  action  of 
the  court,  upon  a  report  of  the  sale,  had  taken 
place,  the  transcript  of  the  record  before  us  does 
not  disclose.  Coimsel  for  the  appellees  state  that 
there  was,  in  fact,  a  prior  decree,  confirming  the 
sale,  rendered  on  February  26, 1877,  from  which 
no  appeal  was  perfected;  and  produce  in  support 
of  their  statement  what  is  called  a  supplemental 
transcr^t  of  the  record,  containing  such  a  de- 
cree. This,  however,  we  cannot  at  present  con- 
sider or  act  upon,  further  than  to  say  that,  in 
view  of  the  sugg^ons  made  and  to  enable  the 
parties  to  present  whatever  questions  arise  upon 
the  record  as  it  is  now  before  us,  or  upon  a  com- 
plete record,  when  supplied,  upon  the  appeal 
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preyed  for  and  perfected  on  March  26, 1879,  ihe 
application  for  a  rehMiring  it  granted;  and  the 
decree  of  thu  eourt  rendered  at  fhepreeent  Term, 
10  far  otdy  as  it  reeertei  any  of  Me  decrees  em- 
hracedin  thit  appeal,  it  to  that  extent  and f or  t/uU 
ptirpote  tet  aside. 
Tmeoopx.   Test: 

Jamee  H.  MoKenney,  Clerk,  Bop.  Court,  IT.  S. 


HENRY  SEYMOUR  KING,  Appt, 

V. 

FRANKLIN  C.  CORNELL,  Admr.  of  Ezra 
CORHELL,  Deceased,  UTICA,  ITHACA 
AND  ELMIRA  RAILROAD  COMPANY 

BT  Alk 

(See  S.  C^  le  Otto,  aOMW.) 
BemcwU  of  cause — separate  petition  of  alien. 

L  Theaeoond  Bubdlvlslon  of  seotlon  686  of  the  Be- 
Tlsed  Statutes,  as  to  removal  of  oauaee,  was  repealed 
by  the  Aototmn. 

2.  When  a  citizen  of  a  State  sues  in  Its  court  a  dti- 
■en  of  the  same  State  and  an  alien,  the  cause  is  not 
removable  on  the  separate  petition  of  the  alien. 

pfo.  m.] 

Motion  to  adwmce  filed  Oct  %,  ISSS.      Granted, 

Oct  9   1882 
Submitted  Oct.  SI,  188s'.    Decided  Dee.  4, 188i. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  Northern  District  of  New 
York. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  01  the  court: 

Mestrt.  WllUamSI.  Erarta,  O.  F.  Sonth- 
auqrd  and  Joseph  H.  Cho»te,  for  appel- 
lant 
Mr,  Saara*!  H.  Wilooz.  for  appellees. 

Mr.  (7/(i<f</tM<i««W»lte  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  beg^n  in  the  Supreme  Court  of 
New  York  br  a  citizen  of  that  State  against  other 
citizens  of  the  same  State  and  Henry  Seymour 
King,  an  alien,  and  a  subject  of  the  Queen  of 
the  tlnited  Kingdom  of  Great  Britain  and  Ire- 
land. King,  the  alien,  claiming  that  there  could 
he  a  final  determination  of  the  controversy,  so 
far  as  it  concerned  him,  without  the  presence 
of  the  other  defendants,  as  parties  in  the  cause, 
filed  in  the  state  court  his  petition  for  a  removal 
to  the  Circuit  Court  of  the  United  States.  In 
the  circuit  court  a  motion  was  made  to  remand 
the  cause,  which  was  granted  and  from  an  or- 
der to  that  effect,  this  appeal  has  been  taken. 

It  is  conceded  that  the  case  was  not  removed 
under  the  2d  section  of  the  Act  of  March  8, 
1875,  ch.  137  ri8  Stat,  at  L.,470],  1  Sup.  R.  S., 
174,  and  that  the  jurisdiction  of  the  circuit  court 
rests  solely  on  the  second  subdivision  of  section 
689  of  the  Revised  Statutes.  It  was  said  at  the 
iMtTOTm,  in  Hyde  v.  RMe,  104  U.  S.,  407 
[XXYI.,  8281,  that  this  subdivision  was  re- 
pealed by  the  Act  of  1875 ;  but  as  that  was  a  case 
between  citizens  of  different  States,  and  no  ques- 
tion arose  as  to  the  right  of  alien  defendants  to 
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a  removal  when  there  could  be  a  final  determi- 
nation of  the  controversy,  so  far  as  it  concerned 
them,  without  the  presence  of  the  other  deJFend- 
ants,  we  have  now  considered  the  matter  in  that 


iHe  repeals  by  implication  are  not  favored, 
it  is  well  settled  that  yrbete  two  Acts  are  not  in 
all  respects  repugnant,  if  the  later  Act  covers 
the  whole  subject  of  the  earlier,  and  embraces 
new  provisions  which  plainly  show  that  the  last 
was  intended  as  a  substitute  for  the  first,  it  will 
operate  as  a  repeal.  This  subject  was  fully  con- 
sidered in  U.  B.  y.  7)/nen,  11  Wall.,  98  [78  U. 
S.,  XX.,  154],  where  the  early  authorities  are 
cited  and  reviewed  at  considerable  length.  This 
rule,  we  think,  is  decisive  of  the  present  case. 
Section  639,  in  its  Ist  subdivision,  provided  for 
a  removal  by  the  defendant,  where  the  suit  is 
against  an  alien,  or  is  by  a  citizen  of  the  State 
in  which  the  suit  is  brousht  against  a  citizen  of 
another  State.  The  petition  for  removal  was  to 
be  filed  by  the  defendant  at  the  time  of  enter- 
ing his  appearance  in  the  state  court.  This  isa 
reproduction  of  the  provisions  of  section  12  of 
the  Judiciary  Act  of  1789,ch.20, 1  8tat.at  L.,79. 

The  2d  subdivision  related  to  suits  against  an 
alien  and  a  citizen  of  the  State  in  which  the  suit 
was  brought,  and  to  suits  by  citizens  of  such 
State  against  a  citizen  of  the  same  and  a  citizen 
of  another  State.  In  such  suits  the  defendant, 
who  was  an  alien,  or  a  citizen  of  another  State, 
might  have  a  removal,  if  the  suit,  so  far  as  it 
related  to  him,  was  brought  for  the  purpose  of 
restraining  or  enjoining  him,  or  was  one  where 
there  coura  be  a  final  determination  of  Uie  con- 
troversy, so  far  as  it  concerned  him,  without  the 
presence  of  the  other  defendants  as  parties  in  the 
cause.  The  petition  for  such  a  removal  could 
be  filed  at  any  time  before  trial  or  final  beariasr, 
and  the  removal  did  not  take  away  or  prejudice 
Uie  right  of  the  plaintiff  to  proceed  at  the  same 
time  with  the  suit  in  the  state  court,  as  against 
the  other  defendants.  This  subdivision  is  a 
substantial  reproduction  of  the  Act  of  July  37, 
1866,ch.  288, 14  Stat,  at  L.  ,806.  The  Act  of  1866 
was  amended  by  the  Act  of  March  2,  1867,  ch. 
^96, 14  Stat,  at  L. ,  558,  so  that  in  a  suit  between 
a  citizen  of  the  State  in  which  the  suit  was 
brought  and  a  citizen  of  another  State,  the  citi- 
zen of  the  other  State,  whether  plaintiff  or  de- 
fendant, might  obtain  a  removal  if  he  had  reason 
to  and  did  telieve  that  from  prejudice  or  local 
infiuence  he  would  not  be  able  to  obtain  justice 
in  the  state  court  Here,  too,  the  petition  for 
removal  could  be  filed  at  any  time  Defore  trial 
or  final  hearing.  This  Act  of  1867  appears  as 
the  3d  subdivision  of  section  689. 

The  12th  section  of  the  Act  of  1789  remained 
in  force,  vrithout  amendment  or  material  alter- 
ation, except  by  the  Acts  of  1866  and  1867,  un- 
til the  revision  of  the  Statutes  in  1878.  Then 
the  whole  legislation  was  embodied  in  section 
689  of  the  Ifovised  Statutes,  which  was  subdi- 
vided so  as  to  present  the  different  grounds  of 
removal,  depending  on  citizenship,  separately. 

In  this  condition  of  the  law,  only  aliens  and 
citizens  of  States  other  than  that  in  which  the 
suit  was  brought  could  obtain  a  removal  in  any 
case.  Save  in  cases  of  local  prejudice,  only  de- 
fendants could  petition,  and  in  cases  of  local 
prejudice  no  provision  vras  made  for  aliens.  No 
provision  was  made  in  any  law  for  the  removal 
of  cases  arising  under  the  Constitution  or  laws 
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of  tbe  United  Stetes,  if  the  necesaaiy  citizenship 
of  tbe  parties  did  not  eidst     In  1875  the  sub- 
ject of  lemovals  seems  to  have  been  brought 
neciallr  to  the  attention  of  Congtess,  and  the 
Art  [18'  Stat  at  L..  470],  of  that  year  passed. 
Many  important  new  provisions  were  intro- 
duced, and  the  new  Act  was  evidently  intended 
H  a  substitute  for  much  that  had  been  enacted 
before.    Removals  of  suits  arising  under  the 
Constitution  and  laws  of  the  United  States  were 
tntborized  without  regard  to  the  citizensliip  of 
tbe  parties,  and  instead  of  confining  the  priv- 
ilegei  of  removal  to  defendants  or  citizens  of 
States  other  than  that  in  which  the  suit  was 
tvought.eitber  party  was  allowed  tomove  in  that 
befaan.    Instead  of  requiring  the  petition  for  re- 
moval to  be  filed  in  some  cases  when  the  de- 
fendant entered  his  appearance,  and  in  others  at 
any  time  before  trial  or  final  hearing,  all  peti- 
tioDS  to  which  that  Act  applied  were  to  be  pre- 
sented at  or  before  the  term  at  whicfh  the  cause 
could  be  first  tried.    Provision  for  citizens  and 
•abjectsof  foreign  States  must  have  been  in  the 
mhia  of  Congress  at  the  time,  because  in  the  1st 
dsiue  of  the  2d  section,  which  relates  to  the  re- 
moval of  a  controversy  that  is  not  separable, 
tbe^  arc  specially  named.    In  the  2d  clause, 
which  relies  to  separable  controversies,  thev 
are  not  and,  as  in  the  local  prejudice  subdi- 
yiAm  of  section  689,  that  privilege  is  confined 
to  citizens  of  the  United  States.    In  tbe  Law  of 
1806  an  alien  defendant,  having  a  separable  con- 
troversy, could  remove.    When  that  law  was 
extended  in  1867  to  cases  of  local  prejudice, 
only  citizens  were  included  in  the  extension.  In 
the  Act  of  1873  the  removal  in  cases  of  separable 
controversies  was  not  confined  to  defendants, 
bat  either  party  could  apply.     Congress  then, 
SB  it  seems  to  us,  manifested  its  intention  to  ez- 
dude  aliens  from  the  privileges  of  such  a  re- 
moval, just  as  it  did  in  1867,  in  cases  of  local 
DRJudice.  Tbe  whole  subject  was  evidently  up 
for  consideration.  The  1st  and  2d  subdivisions 
of  section  630  were  thoroughly  revised  and  rad- 
icalhr  modified.    There  cannot  be  a  shadow  of 
doubt  that,  except  as  to  aliens  in  the  2d  subdi- 
vision,  both  these  subdivisions  were  repealed, 
and  we  cannot  believe,  if  Congress  had  intended 
to  oontmue  in  force  that  part  of  the  2d  subdl- 
viiifHi  which  allowed  an  alien  defendant  to  re- 
move a  cause,  so  far  as  it  related  to  him,  and 
gave  his  adversary  no  corresponding  ri^t,  it 
would  have  been  left  to  inference  iuone.    So 
thoron^  a  revision  implies,  as  we  think,  an  in- 
tention to  make  the  new  law  a  substitute  for  all 
that  those  subdivisions  contained.     The  last 
danse  relating  to  separate  controversies  needed 
only  tbe  addition  of  the  word  alien  to  make  it 
cover  eveiTtbing  in  the  2d  subdivision.    Had 
it  been  added,  the  law  would  have  been  uni- 
tonn,  and  allowed  removals  by  both  parties  in 
aD  cases  where  the  right  was  dependent  on 
dtizenship.      With  it  out,  if  we  hold  that  the 
old  law  is  unrepealed,  an  alien  defendant  will 
be  allowed  to  remove  his  separate  controversy 
M  against  a  citizen,  while  the  citizen  will  not 
bare  the  same  privilege  against  him.    This,  we 
areaatisfled,  it  was  not  Uie  intention  of  Con- 
ms  to  do.     It  follows  that  the  whole  of  the 
Sd  subdivisioa  of  section  689  was  repealed  by 
the  Act  of  1875.  and  that  the  cause  was  not  re- 
noTaUe  on  the  separate  petition  of  the  alien. 
TUs  makes  it  onneceasary  to  consider  whether 
See  l«  Otto. 


there  was  in  the  suit  such  a  seiNtrate  controversy 
as  would  have  entitled  him  to  a  removal  if  the 
law  had  been  otherwise. 

The  order  of  the  Circuit  Court,  remanding  the 
cause  to  the  SXate  Cmtrt,  ia  affirmed. 

True  copy.    Test : 

James  H.  HoKenney,  Clerk,  Sup.  .Court,  V.  8. 

Clted-108  U.  8.  JBOI ;  107  V.  S.1B88 :  110  IT.  8.,  «0{18 
N.  W.  Bep.,  SU;  SON.  W. Rep., 786,788;  118 U.  B.,m. 


ASA  C.  CALL,  Appt., 

V 

HENRY  H.  PALMER. 

(Bee  8.  C,  16  Otto,  SB.) 

Oonetruetion  afRuleSt—moUont  under, 

1.  Bule  82  applies  only  to  cases  which  have  been 
remanded  by  a  circuit  court  to  a  state  court,  or  dis- 
missed imder  the  authority  of  section  fi  of  the  Aot 
of  March  8, 1878,  ch.  18T. 

2.  Motions  under  this  nde  should  t>e  aooompanJed 
by  an  agreed  statement  of  the  case,  or  by  such  ex- 
tracts from  the  record  as  will  show  that  the  ease  is 
one  to  which  the  rule  Is  applicable. 

[No.  1009.] 

Motion  eubmiOed  Oct.  11, 188Z.  Decided  Oct.  16, 

188t. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  District  of  Iowa. 
Motion  to  advance  under  Rule  82. 
Mr.  J.  H.  CaU,  for  appellant. 
No  counsel  appeared  for  appellee. 

Mr.  CA^JiMMtM  WaJteddtveredtheoidn- 
ion  of  the  court: 

Thie  motion  i*  denied.  Rule  83  applies  onlv 
to  cases  which  have  been  remanded  by  a  circuit 
court  to  a  state  court,  or  dismissed,  under  the 
authority  of  section  6  of  the  Act  of  March  8, 
1875  [18  Stat,  at  L.,  470].  This  is  an  appeal 
from  a  decree  on  the  merits  in  a  suit  removed 
from  a  state  court  to  the  circuit  court  The 
record  shows  that  a  motion  to  remand  was  de- 
nied, and  that  the  cause  was  regularly  heard 
and  decided. 

Motions  under  this  rule  shoidd  be  accompa- 
nied by  an  agreed  statement  of  the  case,  or  vy 
such  extracts  from  the  record  as  will  show  thM 
the  case  is  one  to  which  the  rule  is  applicable. 

True  copy.    Test : 

James  B.  McKenney,  Oerk,  Sup.  CXmrt,  V.  B. 


JOHN  W.  GOSLING,  Appt., 

V. 

JOHN  ROBERTS. 

(See  8.  CL,  It  Otto, »-«.) 

Void  leUert  patent — ivfringememt. 

*The  flist  dalm  of  re-issued  letters  patent  'SoMU, 
granted  to  John  W.  Qoeling,  November  4. 1878,  for 
an  "Improvement  in  step  covers  and  wlieel  fenders 
for  carriages,"  tbe  original  p^ent  liaving  been 
granted  to  him  February  S6, 1801',  and  tbe  re-issue 
applied  for  June  iL  1878,  namely,  In  combination 
with  the  step  D  and  the  door  C,  {lie  plate  R,  attaolied 
to  the  door,  to  operate  as  a  step  cover  when  the  door 

•Head  notes  by  ISr.  JtitUec  BulTCBwoso. 
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la  olosed,  and  a  whed  fender  when  the  door  is  open, 
aubgtauittoily  as  and  for  tbe  purpose  qwoifled,"  was 
alleged  to  hare  been  infringed  by  astruoture  made 
in  aocordanoe  with  Uie  dearaipdon  contained  inlet- 
ten  ratent  No.  S0B81,  granted  to  Jolrn  Boberts,  Hay 
25. 1889,  fo^  an  "improvement  in  step  covers  and 
wheel  fenders  for  carriages."  It  was  held  that  said 
claim,  if  construed  so  as  to  cover  the  defendant's 
structure,  was  void  for  want  of  novelty,  and  also  in- 
valid as  lieing  for  a  different  invention  from  any 
found  in  the  original  patent ;  and  that  If  it  was  so  lim- 
ited as  to  be  no  oroader  than  the  single  claim  of  the 
original  patent,  there  had  been  no  Infringement 

The  speoiflcation  of  the  original  patent  described 
a  plate  attached  at  its  top  to  the  bottom  part  of  the 
door  of  the  carriage,  and  attached  at  its  bottom,  by 
a  pivotal  connection,  to  thestepof  theoarriage,  and 
flexible  and  yielding,  so  as  by  Its  elastialty  to  bold 
tbe  door  either  dosed  or  open.  In  the  specification 
of  the  re-issue,the  connection  of  the  plate  to  the  step 
was  made  optional,  and  the  flezibiUty  of  the  plate 
was  made  only  preferentiaL  Tbe  single  claim  of  tbe 
orlgidal  patent  was :  "A  combined  step  oover  and 
wheel  fender  for  carriages,  consisting  of  the  flex- 
ible plate  K,whoeeupperendl8  attached  to  the  car- 
riage door,  and  whose  lower  end  Is  oonneoted,  d  ft, 
to  the  step  or  other  fixed  object,  the  whole  being  ar- 
ranged to  operate  substantially  as  herein  descnbed 
and  for  the  purpose  set  forth."  The  speoiflcation  of 
the  re-issue  stated  that  the  important  feature  of  the 
invention  was  "The  plate  B,  attached  to  tbe  door 
of  the  carriage,  and  operating,  by  reason  of  such  at- 
tachment, as  a  step  cover  when  the  door  is  dosed, 
and  as  a  wheel  fender  when  the  door  is  open."  This 
'•tatement  was  not  in  the  specification  of  toe  original 
patent.  Tbe  object  of  tbe  changes  in  the  spe^ca- 
cion  was  to  arrlveat  the  claim  for  a  plate  not  held 
at  its  bottom  to  the  step.  The  plate  m  the  defend- 
ant's structure  was  not  fiezible  and  was  not  held  at 
its  bottom  to  the  step,  and  did  not  infringe  the 
single  claim  of  the  original  patent.  The  invention 
covered  by  that  claim  was,  so  far  as  appears,  new, 
and  the  original  patent  was  adequate  to  secure  it, 

[No.  23.] 
Argued  Oct.  IS,  1882.       Decided  Oct.  tS,  188i. 

APPEAL  from  tbe  Circuit  Court  of  tbeUnited 
States  for  the  Southern  District  of  Ohio. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low by  the  api>ellant,  to  recover  damages  for 
the  alleged  infringement  of  certain  re-issued  let- 
ters patent,  and  for  an  injunction. 

The  defendant  denies  the  alleged  infrinee- 
mentiClaims  that  the  complainant  is  not  the  ong- 
inal  inventor  of  the  improvement,  that  it  is  not 
useful,  and  that  the  re-issued  lettets  patent  are 
too  broad  and,  therefore,  void. 

The  court  below  found  for  the  defendant  and 
entered  a  decree  dismissing  the  bill.  Where- 
upon the  complainant  appealed  to  this  court. 

The  facts  of  the  case  are  stated  by  the  court 

Me*tr*.  Charlea  L.  Kitcliell  and  2>.  H.  I. 
Solmet,  James  JJ.  Perkint  and  C.  D.  Coffln,  for 
appellant. 

Mr.  WUUmh  H.  Fiaher,  for  appellee. 

3fr.  JiiMce  BUitchford  delivered  the  opin- 
ion of  the  court: 

In  this  case  the  plaintiff  appeals  from  a  de- 
cree dismissing  his  bill  of  complaint.  The  suit 
is  brought  for  the  infringement  of  re-lasaed  let- 
ters patent  No.  S644,  granted  to  John  W.  Gos- 
ling, the  appellant,  November  4, 1878,  for  an 
"improvement  in  step  covers  and  wheel  fenders 
for  carriages,"  the  original  patent  having  been 
granted  to  him  February  26,  1867,  and  the 
re-issue  applied  for  Jime  24,  1878.  As  a  mate- 
rial quesdon  in  the  case  arises  on  the  difference 
between  tbe  spedfications  and  claims  of  the 
original  and  the  re-issued  patents,  they  are  sub- 
Joined  in  parallel  columns,  the  portions  in  each 
which  are  not  found  in  the  other  being  in  italie*. 


OBIQINAI. 

"  ITits  invention  relatcg 
to  a  cheap  nnd  Bimple  de- 
vice for  preventing  the 
accumulation  of  murl 
an<l  dust  on  the  steps  of 
carringee,  etc.,  and,  also, 
for  Kuardinu  the  clothes 
of  t  he  rider  from  coming 
in  contact  with  the 
wheels  on  entering:  or 
ieavinp  the  vehicle. 

In  the  accompanying 
drawing  Fig.  1  snows  the 
position  of  my  fender 
when  the  carriage  door  is 
i>|ien,  and  Fig.  2  repre- 
sents it  when  the  door  is 
closed.  A  represents  the 
liody  of  a  carriage,  Bthe 
rear  wheel,  U  the  door, 
and  D  the  step;  E  is  u 
yielding  plate, wnich  may 
Iw  made  of  sheet  uttcl  or 
other  suitable  material, 
and  the  upper  end  of  said 
plate  is  hinged  or  other- 
wise secured  to  the  door 
C,  whiltit  it.»  lower  end  U 
connected  to  a  bar  U, 
having  an  eye  h,  which 
iijgages  with  a  suitable 
uijcrture  in  the  flange  d 
ot  the  step.  This  pr6™- 
ion  of  tuo  perforated 
flange  d  and  eye  h  enatAea 
the  pkiWEto  turn  in  ei- 
ther direction  as  the  door 
r  is  opened  or  closed.  The 
nriibilUy  of  the  i>latc  E 
rnaJtlex  U  to  bend  up  in 
the  act  of  opening  or 
closing  the  door  (see  dot- 
ted lines  in  pig.  1),  anditrt 
elasticity  enables  it  to 
hold  the  door  tlrndy  in  ei- 
ther closed  or  w^ide  open 
position.  When  the  door 
is  shut,  the  plate  E  closes 
up  over  the  step  D,  and 
this  prevents  the  wheel 
from  throwing  dirt  upon 
*aid  ptep.asclearlyshown 
in  VIk.  3,  but  as  "soon  as 
the  door  is  opened,  the 
plate  E  tum:^  on  the  iHfot 
dertce,  d  h,at  itn  Ifmer  end, 
thus  uncetvcring  the  siep 
and  nerrtng  as  a  fender  to 
jirevent  the  occuixmCf 
clothe.s  from  coming  in 
contact  with  the  hind 
wheel  of  the  carriage,  as 
represented  in  Fig.  1.  The 
llielding  plate  E  ac(«  as  a 
m/ring  to  hold  the  dimr  ei- 
thcropen  or  shut,  anil  also 
I»cLY7i((f  mid  door  from 
ninhiitg  ogaiytet  the  rrheel 
when  iipened.  The  said 
plate  E  may  be  covered 
with  leather  or  painted, 
or  may  consist  wholly  or 
leather. 


I  have  selected  for  il- 
lustrntion  the  preferred 
fonn  of  my  invention, 
but  reserve  the  right  to 
^a^y  the  same,  it  being 
fusceptible  ot  various 
modiflcations.  For  ex- 
iiniple.  instead  of  being 
J  i  voted  to  the  step  D,  the 
lower  end  of  the  plate  E 
may  Ix-  hingo<l  or  other- 
wise coupled  to  a  frame 
projecting  from  the  car- 
riage iKidy  and  passing 
under  the  step.   In  some 


**  Mp  invention  eoniMs 
of  a  cheap  and  simple  de- 
vice for  preventing  tiie 
accumululon  of  mud 
and  dust  on  the  st^is  of 
carriages,  etc- an<L  also, 
for  guarding  the  dothes 
of  toe  rider  &om  coming 
in  contact  with  the 
wheels  on  entering  or 
leaving  the  vehicle. 

In  toe  accompanying 
drawings.  Fig.  I  shows 
the  position  (d  my  fender 
when  the  carriage  door  Is 
open.  Fig.  2  represents  it 
when  the  door  is  dosed. 
A  represents  the  body  of 
the  carriage,  B  the  rear 
whed,  C  the  door,  and  D 
the  step.  K  is  a  plate 
which  may  be  made  of 
sheet  metM  or  other  suit- 
able n]aterial,and  the  up- 
per end  of  said  plate  Is 
hinged  or  otherwise  se- 
cured to  the  door  C.  77ie 
lower  end  of  the  combined 
cover  and  fender  K  nau 
be  connected  to  tftc  bar 
H,  having  an  eyftft, which 
engages  with  a  suitable 
aperture  in  the  flange  d 
of  the  step.  This  provis- 
ion of  tiie  perroratad 
flange  d  and  eye  h,bvriEa- 
temoftte  loose  eharaeter, 
permtta  the  eoMr  and/en- 
aer  B  to  turn /reeiv  in  ei- 
ther direotion  as  the  door 
C  is  opened  or  dosed. 
The  eotwr  Olid /ender  E  I 
prefer  to  make  offexOile 
material,  ao  tftot  it  may 
bead  in  the  act  of  open- 
ing and  dosing  the  door 
(see  dotted  lines  in  Fig.  1), 
and  its  elasticity  enableB 
it  to  hold  tlie  door  firmly 
in  dther  the  dosed  or 
wide  open  position,  when 
the  cover  and  fender  are 
eonneeted^aediownJtotl^e 
ttepD.  WhenthedoorO 
is  shut  the  plate  K  doeea 
up  over  the  step  D  and 
prevents  the  whed  from 
throwing  dirt  orcr  the 
step,  as  clearly  shown  in 
Fig.  1^  but,  as  soon  as  the 
door  Is  opened,  the  cover 
and  fender  B,  being  at- 
tached to  the  door  C,  to,  o/ 
course,  carried  wiM  the 
door,  and  that  the  step  is 
uncooered,  and  tAe  piole  B 
then  oceupiea  euch  a  poel- 
(ionos  to  enable  it  to  aeree 
M  a  fender  to  prevent 
the  rider'*  clothes,  on  en- 
tering or  leaving  the  car- 
riage, from  coming  in 
contact  with  thehind 
whed  of  the  carriage,  as 
represented  in  fig.  1. 
The  said  plate  B  may  Im 
covered  with  leaUier  or 
p^ted,  or  may  consist 
wholly  of  leather. 

I  have  sdeoted  for  0- 
lustmtion  the  preftrred 
form  of  my  invention, 
but  reserve  the  right  to 
vary  the  same,  it  bdng 
susceptible  of  bein0  mode 
to  osnime  various  forme 
and  modiflcaUono.  For 
example,  instead  of  be- 
ing pivoted  to  the  step  D, 
the  lower  end  of  the  plate 
B  may  be  hinged  or 
otherwise  coupled  to  a 
frame  projecting  from 
the  oamace  body  and 
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tata,far  czaamU,  when 
tbe  diBtaiioe  from  the 
wheel  to  the  body  la 
■bait,  I  provide  slots  on 
both  aten  and  fender,  or 
one  of  them,  to  partially 
or  wholly  relieve  the 
plate  of  the  flexion  inci- 
dent to  opening  or  olos- 
taV  the  door. 


I  eUm  hergtn  <u  'new 
and  nf  mv  ifoxrMon  a 
comUnedstep  cover  and 
wbeel  fender  for  oar- 
riM«^  ooneiatlnK  of  the 
flexible  plate  ELicnoM  up- 
per end  IS  attached  to  the 
euTiai;e  door,  and  tchoae 
knrar  end  <8  eonneeted,  d 
k,  to  the  step  or  other 
jbedoltfeet,  tike  icAoIe  he- 
Ma  omMMed  to  operate 
RMaotially  as  herein 
iaerlbedand  fertile  pur- 
poK  get  forth." 


passing  under  the  stop. 
In  some  cases,  when  the 
"iistance  from  the  wboel 
to  tlie  body  is  short,  I 
provide  slots  on  both 
Btop  and  fender,  or  one 
ot  them,  to  partially  or 
wholly  relieve  the  plate 
of  the  flexion  incident  to 
opening  or  closing  the 
door. 

The  important  /eotwre 
of  my  invenUon  fa  the 
mate  E  attached  to  the 
aoor  nf  the  carriage  and 
operating,  by  reown  of 
(Rich  attachment,as  a  stcp- 
coi'cr  when  the  door  i» 
eiosed,and  a.i  a  xvhect  fend- 
er when  ttie  door  inoveih. 

1  claim :  1.  In  combina- 
tion with  the  step  D  and 
the  door  C,  the  plate  E  dt- 
tached  to  the  door,to  oper- 
ate as  a  step  cover  tchen 
th«  door  fc  closed,  and  a 
whed  fender  when  the 
door  fa  open,  gubstantiaOiy 
as  and  for  the  purjxiee 
gpectlkit. 

r;.  A. ■Mii;!,,;, ,.].:',■.,-,., ,V- 

er  ana  u -i  lunder  lOr 

carriages,  consisting  of 
the  flexible  plate  E,  the 
upper  end  of  which  Is  at- 
teoned  to  the  carriage 
door,  and  the  lower  end 
to  the  step,  aU  being  com- 
bined to  operate  cuaetep- 
emer,  wheel  fender,  and  a 
tprlng  conneetUm  to  n- 
t<i<n  the  door  tn  the  opened 
and  closed  poslttons,  ofl 
substanUallT  as  set 
forth." 


Attendon  is  at  once  arrested  by  certain  marked 
differences  between  the  two  specifications.  The 
diawings  are  alike.  In  the  original  specifica- 
tion, tbe  plate  £  is  described  as  a  yielding  plate, 
while  in  the  re-issue  it  is  merely  a  plate.  In  the 
original,  it  is  said  that  the  lower  end  of  the  plate 
E  M  connected  to  the  step  through  a  bar  with  an 
m  hi  it  which  engages  with  an  aperture  in  a 
mnge  on  the  st^.  In  the  re-issue,  it  ia  said  that 
the  rawer  end  of  the  plate  E  may  bis  so  connected. 
In  the  original,  the  plate  E  is  described  as  be- 
izig  fledble.  In  the  re-issue,  the  inventor  says 
Uttt  he  prefers  to  make  it  of  flexible  material. 
In  ttte  original  it  is  said  that  the  elasticity  of  the 
|date  E  enables  it  to  hold  the  door  firmly  either 
dosed  or  open.  In  the  re-issue,  it  is  said  that 
socfa  elasticity  will  produce  that  effect  when 
tbe  plate  £  is  connected  to  the  step  as  shown  in 
the  drawings.  In  the  original,  the  description 
is,  that,  as  the  door  is  opened,  the  plate  E  turns 
on  the  pivot  device  at  its  lower  end,  which  con- 
neeu  it  to  the  step.  This  is  omitted  in  the  re- 
tene.  In  the  original,  the  plate  is  said  to  actas 
t  spring  to  hold  the  door  either  open  or  shut. 
This  is  omitted  in  the  re-issue.  The  object  of 
these  changes  is  apparent.  Unless  the  plate  £ 
» oonnectMl  at  the  bottom  with  the  step,  the 
doorcannot  be  kept  open  or  dosed  by  the  opera- 
tioo  of  elasticity  in  the  plate,  for  no  elasticity 
can  be  developed  unless  the  plate  is  held  at  its 
bottom.  In  the  original,  the  holding  of  the  plate 
nits  bottom  to  the  step  is  made  the  rule ;  in  the 
KMisae  it  iSi  made  the  exception.  In  the  original, 
the  plate  Is  said  to  be  flenble  and  is  not  said  to 
beever  other  than  flexible.  In  the  re-issue,  only 
t  PRference  for  flexibility  ia  asserted.  The  ob- 
ject of  these  changes  is  to  arrive  at  a  claim  for 
•  plate  not  held  at  its  bottom  to  the  step.  Ac- 
8*e  16  OtTO. 


cordin^ly,  the  re-issue  makes  the  statement,  not 
foimd  m  the  original,  that  the  important  feature 
of  tbe  invention  is  to  have  the  plate  attached 
to  the  door,  and  thus  operate  as  a  step  cover  and 
a  wheel  fender.  The  first  claim  of  the  re-issue 
is  not  found  in  the  original,  and  grows  out  of  the 
changes  above  mentioned.  It  is  a  broad  claim 
to  a  combination  with  the  step  and  the  door  of 
the  plate  E  attached  to  the  door,  to  operate  as  a 
step  cover  and  a  wheel  fender,  substantially  as 
ana  for  the  purpose  specified.  The  secon  d  claim 
in  the  re-issue  is  substantially  the  same  as  the 
single  claim  of  the  original.  It  combines  the 
features  of  the  attachment  of  tbe  plate,  at  its 
bottom,  to  the  step;  and,  at  its  top,  to  the  door; 
and  of  elasticity  in  the  plate  to  hold  the  door 
open  or  closed. 

The  defendant's  apparatus  is  a  piece  of  ma- 
terial rigidlv  attacbea  at  its  top  to  tbe  door,  and 
notattadied  at  its  bottom  to  the  step,  and  operat- 
ing as  a  combined  step  cover  and  wheel  fender. 
It  18  plain  that  this  construction  did  not  infringe 
the  claim  of  the  original  patent.  It  is  allegeid 
that  it  infringes  the  first  claim  of  the  re-issue. 
Tbe  defendant  obtained  a  patent.  No.  90684, 
May  35,  1869,  for  an  "  improvement  in  step 
covers  and  wheel  fenders  for  carriages."  It  was 
panted  more  than  four  years  before  the  plaint- 
iff applied  for  his  re-issue.  The  defendant's  ap- 
paratus is  constructed  substantially  in  accord- 
ance with  the  description  in  that  patent.  That 
apparatus  has  on  the  rear  part  of  the  door  elastic 
guards,  which  come  against  the  wheel  when  the 
aoor  is  open.  The  claim  of  the  patent  is  to  the 
combined  arrangement. 

It  is  shown  by  the  evidence  that  prior  to  the 
plaintiff's  invention  a  combined  wheel  fender 
and  step  cover  was  in  use  in  several  forms,  the 
step  cover  being  attached  by  a  vertical  arm  or 
vertical  arms  to  the  bottom  of  the  door  by  a 
rigid  connection,  and  swinging  back  by  the 
opening  of  the  door,  the  vertical  arm  or  arms 
then  serving  as  a  wheel  fender.  In  those  struct- 
ures, the  step  cover  was  a  horizontal  plate,  pro- 
jecting from  the  lower  end  of  the  vertical  arm, 
and  overlapping  and  covering,  when  the  door 
was  shut,  the  horizontal  step,  and  being  parallel 
with  it.  The  defendant's  structure  diners  from 
these  old  forms  solely  in  having  the  vertical  arm, 
which  is  rigidly  attached  to  the  lower  part  of 
the  door,  so  extended  in  width  as  to  itself  cover 
the  step  and  permit  the  horizontal  part  of  the  step 
cover  to  be  dispensed  with.  There  is  no  differ- 
ence in  principle  or  mode  of  operation  between 
the  old  structures  and  the  defendant's  stnicture. 
The  difference  is  merelv  in  form  and  shape.  The 
plaintiff  departed,  in  his  original  patent,  from 
the  principle  of  the  old  structures  by  joining  his 
step  cover  to  the  step  and  having  the  vertical 
plate  yielding  and  flexible,  so  that  its  elasticity 
may  keep  the  door  open  or  closed.  This,  so 
far  as  appears,  was  a  new  invention,  and  he  was 
entitled  to  claim  it.  He  did  claim  it,  and  the 
original  patent  was  adequate  to  secure  it  to  him. 
The  first  claim  of  the  re-issue,  if  construed  so  as 
to  cover  tbe  defendant's  structure,  must  equally 
cover  the  old  structures  referred  to.  They  had 
combined  a  step  and  a  door  and  a  plate  attached 
to  the  door,  the  plate  operating  as  a  step  cover 
when  the  door  was  closed,  and  as  a  wheel  fender 
when  the  door  was  open.  Extending  the  vertical 
arm  in  width,  so  as  to  dispense  with  the  hori- 
zonttd  projection  £rom  it,  and  make  the  vertical 
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ann  wide  mongh  to  cover  the  step,  or  contract- 
ing the  vertical  arm  in  width  and  putting  on  tlie 
lower  end  of  it  a  horizontal  piece  parallel  with 
the  step  and  overlying  it,  involved  no  new  piln- 
cip^  oi  structure  or  operation. 

There  is  no  suggestion  in  the  speciiication  of 
the  original  patent  that  the  plate  £  is  to  be  used 
disconnected  at  its  lower  end  from  the  step,  or 
to  be  any  otiier  than  a  yielding  plate,  so  arranged 
as  to  keep  the  door  open  and  shut,  in  addition 
to  acting  as  a  step  cover  and  wheel  fender.  The 
first  claun  of  the  re-issue,  if  construed  so  as  to 
cover  the  defendant's  structure,  is  void  for  want 
of  novelty,  being  anticipated  by  the  old  struct- 
ures refened  to.  Moreover,  if  so  construed,  it 
is  invalid  as  being  for  a  different  invention  from 
any  invention  found  in  the  oririnal  patent.  And 
if  it  is  so  limited  as  to  be  no  oroader  than  the 
claim  of  the  original  patent,  there  has  been  no 
infringement  of  it  Under  any  view,  Ihe  dteret 
of  the  eowrt  betete  uku  eomel,  and  it  it  affirmed. 

nmeoopy.   Test: 

Jamse  H.  HcKenney,  Qerk  Sup^  Court,  V,  S. 


CHICAGO,  DANVILLE  ANT)  VINCBNNE8 
RAILROAD  COMPANY,  JAMES  W.  EL- 
WELL  aud  R.  BIDDLE  R0BERT8,.ij)p(». , 
t». 

WILLIAM  R  F08DICK,  JAMES  D.  FISH, 
FREDERICK  W.  HOTDEKOPER,  THOM- 
AS W.  SHANNON  AHD  JOHN  M.  DEN- 

NI80N. 

(See  a  C,  16  Otto,  8S-8B.) 

Appeal  from  deareefor  defieieney—faUe  wUh  re- 
vertal  efforedoewre  deoree, 

*L  An  appeal  may  lie  from  a  decree  In  an  equity 
cause,  notintlistandlnK  it  is  merely  in  execution  of 
a  prior  decree  in  the  same  suit,  for  the  purpose  of 
oorreotinff  errors  which  orlgmate  in  it ;  but  when 
such  decrees  are  dependent  upon  the  decree,  to  exe- 
cute which  they  have  been  rendered,  they  are  va- 


cated by  its  revenal;  in  which 

which  brings  them  into  review  will  be 

want  of  a  subject-matter  on  which  to  operate. 

t.  A  petaonal  decreefor  a  defldenoy,  due  upon  a 
mortgage  debt,  remaining  after  execution  of  a  de- 
cree of  fOTeoloaureandsale,  is  of  this  description; 
but  when  rendered  In  faTor  of  other  parties  than 
the  oomplalnant,wlU  be  reversed  for  the  same  error 
that  required  the  reversal  of  the  deoree  of  foreclos- 
ure and  sale. 

rao.  21.] 
Armied  Dee.  8,  9, 1881.  Decided  Mar.  6,  188i. 

Petition  for  rehearing  granted  and  decree  of 

Mar.  6,  rescinded  Maf/  8, 1881. 
Argued  Oct.  11.  it,  188g.  Decided  Oct.  «,  188g. 

APPEAL  from  the  Circuit  Courtof  the  United 
States  for  the  Northern  District  of  Illinois. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court.  See,  also,  the  opinion 
of  thu  court  on  the  first  hearing,  ante,  47,  and 
the  opiniongranting  this  rehearing,  ante,  69. 

Muerw.  EdwlBWalker  ancTB.  Blddle 
Roberts,  for  appellants. 

Mmn.  Oharlea  B.  Xjawrence,  Heary 
Or»wford  and  J.  D.  CampbeU,  for  appellees. 

Mr.  MelTllle  W.  Fnller,  for  Foedick  and 
Fish,  trustees,  appellees. 

Mr.  Justice  M»tthews  delivered  the  opin- 
ion of  the  court: 

*Head  notes  hy  Mr.  JusUee  Hattbxwb. 
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This  appeal  was  heard  during  tiie  last  Term, 
with  the  appeal  from  the  decree  of  foreclosure 
and  sale  in  the  same  case,  having  been  taken 
from  three  decrees  rendered  after  the  sale  in  the 
same  suit.  Huidekoper.Shannon  and  Dennison, 
the  purchasers  of  the  mortgaged  property  sold 
under  the  decree  of  foredoaure,  who  are  ttp- 
pellees  in  this  appeal,  were  not  parties  to  the 
former  appeaL  All  the  decrees  appealed  fron^ 
including  those  now  in  question,were  included 
in  the  oraer  of  reversal  naade  at  the  former  hear- 
ing; but  on  a  petition  for  rehearing,  it  was  called 
to  the  attention  of  the  court  that  the  transcript 
of  the  record  was  imperfect  and  imcomplete, 
having  omitted  the  decree  confirming  the  sale^ 
and  t£^t  the  petition  for  the  present  appeal  con- 
tained a  misrecital,  that  the  decree  entered  April 
12,1877,  was  thedecree  "Confirming  thereportof 
the  sale  of  the  property  of  the  defendant  Rail- 
road Company."  The  order  of  reversal  was, 
therefore,  set  aside  as  to  the  decrees  embraced 
in  the  present  appeal,  and  a  rehearing  granted. 
The  cause,  on  that  rehearing,  has  now  been 
heard  at  the  present  Term  upon  the  whole  rec- 
ord, as  amended  and  perfected. 

From  that  it  now  appears  that,  on  February 
17, 1877,  the  master  filed  his  report  of  the  sab 
and  the  purchasers  their  petition  for  its  con- 
firmation and  for  other  rehef ,  and  it  was  on  that 
dav,  on  motion  of  the  complainants'  solicitors, 
oraered  that  the  report  and  sale  be  confirmed, 
unless  objections  thereto  should  be  filed  on  or 
before  the  Friday  next  following,  for  which  day 
it  was  set  for  hearing.  And  exceptions  having 
been  in  the  meantime  filed  by  one  Slaughter,  on 
February  26, 1877,  the  court  overruled  the  ex- 
ceptions, and  as  the  order  reads,  "  Does  in  all 
things  confirm  the  sale"  to  the  purchasers.  Frran 
this  decree  an  appeal  was  prayed  by  Slaughter, 
but  was  not  perfected  or  prosecuted.'  The  por- 
tion of  the  purchasers,  filed  February  17,  U77, 
in  which  they  also  asked  for  the  immediate  dis- 
charge and  payment  of  their  bid,  had  been  re- 
ferred to  the  master,  whose  report  subsequMitljr 
filed  was  confirmed  bv  the  decretal  order  <n 
April  12, 1877,  b;^  which  he  was  directed,  on 
the  surrender  to  him  of  two  thousand  three  hun- 
dred and  twenty-eight  first  mortgage  Dlinoia 
Division  bonds  of  the  defendant  Railroad  Com- 
pany, to  execute  and  deliver  to  the  purchasera  « 
deed  of  the  moperty  sold,  and  thereupon  the  re- 
ceiver was  directed  to  let  them  into  possession. 
On  April  18, 1877,  the  master  having  reported 
Uie  execution  of  tlie  decree  of  April  12  by  the 
delivery  of  the  deed  and  the  acceptance  <a  the 
bonds,  a  further  decree  was  enteral  approving 
and  confirming  the  same.  These  are  lite  two 
decrees  first  named  in  the  prayer  for  the  present 
appeal. 

It  is  now  contended  by  the  appellees  that 
these  decrees  are  merely  orders  in  execution  of 
the  previous  decrees  of  the  court;  are,  therefore, 
not  final  in  the  sense  necessary  to  authorize  an 
appeal;  and  that,  consequentlv,  as  to  them,  the 
present  appeal  must  be  diamiiMed  for  want  of 
jurisdiction. 

But  according  to  the  rule  sanctioned  and 
adopted  in  Fvrgay^.  Chnrad,  6  How.,  901.  and 
Blossom  V.  R.  S.  Co.,  1  WaU.,  667  [68  U.  8., 
XVII.,  674],  an  appeal  will  lie  from  such  de- 
crees according  to  the  nature  of  their  Bid>iect- 
matter  and  the  rights  of  the  parties  affected. 

In  the  present  case  the  decree  of  April  12,1877, 
p  „    106  U.  S. 
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in  effect,  diftrfbatee  tbe  proceeds  of  the  sale 
npoD  tbe  basiB  of  the  finding  and  declaration 
in  tbe  decree  for  foredosnre,  that  the  principal 
oftbe bonds  had  become  ovndue;  for  itauthor- 
l»d  tbe  purchasers,  to  the  extent  of  the  propor- 
tion in  whkh  the  bid,  if  treated  as  cash,would, 
when  appMed.extfng»iiHh  tiie  bonds  held  by  them 
to  ow  tlMr  bonds  as  cash  in  payment  of  their 
Ud.  It  is  manifest  that  a  substantial  error,  to 
the  pieJadSce  of  one  of  the  parties,  may  ortoi- 
Dste  in  a  decree  distribntinff  the  proceeds  of  a 
Mle  nnder  a  decree  of  forecKxrare;  and  no  ques- 
tfcn  can  be  successfully  raised  against  the  right 
totppeal  f  ran  such  a  decree.  We  cannot,  there- 
foie,  dismlM  the  (Hesent  appeal  upon  the  ground 
sQcged. 

It  is  then  urged  by  the  appellees  that  the  de- 
crees in  question,  having  sunply  followed  ttu 
directions  of  previous  decrees,  originated  no  er- 
ror, and  that  the  only  alternative  is  to  afflnn 
than.  But  the  decrees  involved  in  this  appeal 
DOW  nnder  consideration  are  dependent  upon 
tbe  decree  of  foreclosure  and  sale;  and  the  lat- 
ter baring  been  reversed,  the  decrees  in  ques- 
tioo  are  lot  without  support,  and  fall  of  them- 
■ehres,  by  reason  of  tb«t  reversal,  vitiated  by 
tbec(Hmnoo  error.  As  they  are  already  annulled 
by  operation  of  law,  the  subject-mi^ter  of  the 
•PPmI  is  withdrawn,  and  the  appeal  itself  must 
bedindased  for  lack  of  anything  on  which  it 
aaapenXe. 

The  other  decree  involved  in  this  appeal  was 
eotaed  November  19,  1877,  and  is  a  personal 
iodgmentin  favor  of  Huidekoper,  Shannon  and 
Dmnison,  as  trustees  for  themselves  and  other 
bondhcddera,  for  the  defldencv  arising  from  the 
ezesM  of  the  anumnt  found  aue  by  the  decree 
at  foreckisiire  and  sale  over  the  credit  given  of 
tbe  pioceeds  at  the  sale  of  the  mortgaged  prop- 
el^. This  deficieocy  is  ascertained  to  be 
|1.8SS,iSre.6i^  aad  execution  is  awarded  there- 
for, a^Unst  the  RailrDad  Company,  in  favor  of 
the  arave  named  parties. 

It  would  aeem  that  the  reasons  given  for  dis- 
miariiig  the  appeal  as  to  the  other  decrees  ap- 
idr  wnh  eqaaa  force  to  the  one  now  under  con- 
mendon;  and  such,  we  think,  would  be  the 
rule  in  ordinary  cases;  for  the  existence  and 
aatooBt  of  the  deficiency  must  usually  be  de- 
pendent OB  tbe  findings  of  the  decree  of  fore- 
doewe  and  aale,  as  to  the  amount  due  and  the 
eaeat  to  which  that  may  have  been  reduced 
by  die  pcooeeds  of  the  sale.  But  the  present 
Judgment  is  not  in  the  customary  form.  Instead 
o(  inding  the  amount  due  to  ibe  complainants  in 
fiom  boialf  tbe  sale  was  decreed,  the  judgment 
is  nndered  in  favor  of  Bvidekopet,  Shannon 
tad  Domnon,  as  trustees  for  the  Ixmdholders. 
Tbey  daim  not  to  have  been  parties  to  the  suit 
It  the  time  the  decree  of  foreclosure  and  sale  was 
teadered;  and  as  we  do  not  consider  it  proper 
to  investigate  or  pass  iq>on  that  daim  in  the 
pnseDt  proceeding,  we  entertain  the  appeal,  as 
to  the  deficiency  decree,  and  reverse  it,  for  the 
«nor  whidi  required  the  revertal  of  the  decree 
<t  foiedosare  and  sale. 

The  aignnwait  of  tbe  present  appeal,  on  both 
rides,  seems  to  have  been  influenced  by  the  ccm- 
adentlon,  that  it  possibly  involved  a  present  ad- 
lodication  of  the  ^Eect  its  determination  might 
Btveiqxn  tlie  rig^its  of  the  purohasen  at  the  sale 
sad  the  present  title  of  the  propertv  sold.  But 
BO  ipwrtion  of  that  character  is  involved. 
See  1«  Ono.         U.  S.,  Book  27. 


Whether  the  purchasers  were  parties  to  the  liti- 
gation, either  by  name  upon  the  record  or  in  in- 
terest and  by  representation,  so  as  to  be  affected 
by  the  error  in  the  proceeding  for  which  the  de- 
crees have  been  reversed,  or  whether  they  or 
their  assigns  are  protected  by  the  prindple  and 
policy  that  uphold  the  titles  of  Umajidt  purchas- 
ers without  notice,  at  Judicial  sales,  and  any 
other  that  may  be  mooted  touching  the  point, 
are  questions  which  do  not  arise  upon  the  pres- 
ent appeal,  and  are  left  for  fiuther  considera- 
tion u  case  they  should  be  presented  in  a  sub- 
sequent stage  of  this,  or  by  virtue  of  proceed- 
ings in  some  other  suit. 

For  the  reasons  announced,  t(  it,  tiierefore, 
ordered  that  the  appeal  fiwn  the  decreet  of  April 
IS,  1877,  and  of  April  16,  1877,  reipeetivelp,  be 
ditmtMed,  upon  the  grouTtd  that  fh«  decreet  were 
vaeatedby  Uie  rmertal  of  Vie  prior  decree  of  fore- 
eloture  and  tale,  rendered  December  S,  1878,  and 
that  the  decree  entered  Noetmber  19,  1877,  in 
favor  of  Fi-ederiek  W.  Bvidekoper,  Thomat  W. 
Shanmm  and  John  M.  Denniaon,  trutteet,  be  re- 
verted and  that  the  caute  be  remanded,  with  di- 
reeKont  to  proceed  therein  at  map  be  jvtt  and 
eguHabie. 

The  appeUantt  are  entitled  to  their  co^on  Ihit 


ieoop7.  Test: 
James  B.  MoKenner,  Clerk,  Sup.  Court,  U.  8. 


PHCENIX  MUTUAL  LTPB  INSURANCE 
COMPANY  of  Habtfobo,  Cokh.,  Ptff.  in 
Err., 

CAROLINE  R.  D08TER,  MART  J.  RID- 
DLE ASD  TAYLOR  RIDDLE;  awd  LEON 
H.  RIDDLE,  IRMA  M.  RIDDLE  akd 
FRANK  RIDDLE,  by  their  Next  Friend, 
Cabounk  R.  Dosteb. 

(See  S.  C,  18  otto,  30-88.) 

Cote,  when  withdrawn  from  jury—eatet  ap- 
proved—forfeiture of  policy — notice  toineured. 

*1.  A  case, which  fairly  depends  upon  the  effector 
weiarht  of  teetlmony,  ahonld  not  be  withdrawn  from 
the  Jury,  unless  the  testimony  be  of  such  a  oondu- 
slve  character  as  to  compel  the  court,  In  the  exer- 
cise of  a  sound  Judicial  discretion,  to  set  aside  a  ver- 
dict returned  in  opposition  to  it. 

2.  Ins.  Oo.  V.  Morion,  88  U.  8.,  288,  and  Ins.  Co.  v. 
Eggleeton,  lb.,  677,  XXIV.,  approved. 

8.  Ctroumstancee  stated  wbloh  estop  a  mutual  life 
Insurance  company  from  setUnff  up  that  the  policy 
sued  on  was  forfeited  by  the  f ulnre  of  the  assured 
to  pay,  at  the  day,  the  stipulated  annual  premium. 

4.  where  that  premium  was,  bytheoontraot,sul>- 
jecttoa  variation,  dependent  upon  the  dividends 
to  which  the  Insured  was  entitled.  It  was  the  duty 
of  the  coimDany  to  give  him  seaaonatrie  notice  of  the 
amount  oibls  dividends.  In  order  that  he  might  be 
enabled,  in  due  time,  to  pay  or  tender  the  balanoe 
remaining  unpaid  upon  the  premium. 

^o.  38.] 
Argued  Mar.  17,  tO,  1S8S.  Decided  Oet.  ftS,188t. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 
•Head  notes  by  Mr.  Juttlee  Hablak. 


Nora.— IFTien  a  WTdict  nimb«  <Hnect«d  b«  fb«  court. 
See,  note  to  Grand  Chnte  v.  winegar,  82  u.  Sm  XXI., 
174. 

lAfe  tnmuxmee;  forfeiture  of  pollev  for  non-pay- 
ment of  premium ;  watver.  See  note  to  Thompson  v. 
Ins.  Co..  IM  U.  &,  XSVL,  T8B. 
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This  action  was  brought  in  the  court  below, 
by  the  defendants  in  error ,  to  recover  the  amount 
ai  apoUcy  of  iBsorance  on  tbe  life  of  Jackson 
Riddle,  deceased. 

The  trial  having  resulted  in  a  verdiot  and 
]ud|nnent  in  fiivor  of  the  plaintiffs  for  $6,0T7.06, 
the  defendant  sned  out  uils  writ  of  error. 

The  &ct8  of  the  case  appear  in  the  opinion  of 
the  court 

IfeMrt.  H.  E.  Batrmard  and  Biekard  D. 
Hubbard,  tm  pl^ntiff  in  error. 

MeMTt.  Frmok  Doataor.  John  W.  l^nm, 
W.  W.  Seott.  8.  Shdlabargw  and  J.  M.  WiUm, 
for  defendants  in  error. 

Mr.  JnMiee  Habrbta  deUvered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  from  a  Judgment  for 
the  amotlnt  of  a  policy  of  insurance  upon  the 
life  of  Jackson  Saddle,  issued  on  the  20th  di^ 
of  September,  1871,  by  the  Phoenix  Mutual  Life 
Insurance  Company  of  Hartford,  Connecticut. 

The  policy  purports  to  have  been  issued  in 
conrideration  as  well  of  the  representadoius 
made  in  the  application  f  (Mr  insurance,  as  of  the 
payment  by  the  wife  and  children  of  the  in- 
sured, the  payees  named  in  the  poUcy,  of  the 
sum  of  (216,  and  the  annual  payment  of  a  tike 
amoim  t  on  or  before  the  20th  day  of  September 
in  every  vear  during  its  continuance.  It  con- 
tains a  stipulation  mat  if  the  premium  be  not 
paid  at  the  ofBce  of  the  Company  in  Hartford, 
or  to  some  agent  of  the  Company  prodndng  a 
recdpt  signM  by  the  {nesident  or  secretary,  on 
or  boFore  the  day  of  its  maturity,  then,  in  every 
such  case,  the  Companv  shall  not  be  liable  for 
any  part  of  the  sum  insured,  and  the  policy 
shall  cease  and  ctetermine,all  previous  payments 
being  forfeited  to  the  Company.  The  poli^  is 
upon  the  half  note  plan,  and  it  is  part  of  ttie 
contract  that  the  dividends  set  apart  to  the  in- 
sured be  applied  in  the  discharge,  pro  tanto,  of 
annual  premiums.  The  secretary  of  the  Com- 
pany, in  his  evidence,  states  that  under  the  half 
note  plan  the  insured  is  permitted  to  discharge 
one  half  of  the  first  four  premiums  by  notes 
(the  interest  thereon  to  be  paid  in  advance)  and 
upon  the  fifth  and  subsequent  payments,  to  have 
hu  dividends,  if  any,  applied  in  reduction  of 
the  premium.  It  was  in  proof  that,  prior  to  the 
maturity  of  the  ngpedAye  premiimis,  payable 
on  the  30th  days  of  September,  1872,  1878  and 
1874,  the  Company's  general  agent  sent  to  the 
insured  at  his  residence  in  Monticello,  Illinois, 
{Hinted  sotioes  showing  when  the  pretoium  be- 
came due,  the  amount  of  cash  to  be  paid,  the  in- 
terest on  thenotes  given  underthe  ban  note  plan, 
and  the  amount  for  which  an  additional  note, 
under  that  plan,  was  required.  Prior  to  the  SOth 
of  September,  1876,  when  the  fifth  annual 
premium  was  due,  the  notice  to  the  insured 
stated  the  amount  of  dividends  to  be  applied  in 
reduction  of  that  premium,  the  interest  to  be 
paid  in  advance  upcm  the  notes  previously  exe- 
cuted, and  the  sum  to  be  paid  in  cadi. 

The  amounts  due  in  the  years  1872,  1878, 
1874  and  1875  were  paid,  but  not  until  the  ex- 
piration of  several,  in  some  instances,  ten  or 
more  days  after  the  time  fixed  by  the  policy. 
They  were  received,  in  eadi  instance,  so  fkr  as 
the  record  discloaes,  without  objection  upon  the 
part  of  the  Company  or  its  agents. 

On  the  6th  day  of  October,  1876,  the  insured 


lost  his  life  in  a  railroad  collision,  leaving  un- 
paid the  premium  due  on  the  20th  day  of  Sep- 
tember 01  that  year.  His  residence  and  postoi- 
fice,  for  more  than  a  year  prior  to  his  defUh  had 
been  at  Oxford,  Indiana.  Of  his  removal  to- 
that  place,  the  eeneral  agent  of  the  Companv 
at  Chicago  was  oistinctly  informed,  as  the  evi- 
dence tended  to  show,  as  early  as  October,  1870. 
The  letter  from  that  office  acknowledging  tiie 
receipt  of  the  premium  dueoD20th  September, 
1875,  but  not  paid  until  about  October  0,  of 
that  year,  was  addressed  to  the  insured,  at  his 
new  residencrin  Oxford,Indiana.  Onthe4thday 
of  October,  1876,  fourteen  days  after  the  pre- 
mium for  that  year  was  due,  Haett  was  sent  from 
the  office  of  the  Company's  general  agent  at 
Chicago,  addressed  by  mistake,  to  the  msnred 
at  Fowler,  Indiana,  a  notice  similar  to  that 
given  in  187S.  This  notice,  the  evidence  tended 
to  show,  was  received  from  the  postofflce,  at 
Fowler,  Indiana,  where  the  father  never  resid- 
ed, by  a  son  of  the  insured,  on  the  day  the  lat- 
ter was  killed,  and  a  few  hours  only  before  hia 
death.  There  was  also  proof  that  the  insured 
before  leaving  his  home,  at  Oxford,  Indiuia, 
made  arrangements  to  pav  tiie  amount  required 
in  that  year  as  soon  as  the  customary  Dotice, 
shovring  the  sum  to  be  paid,  was  received.  On 
the  9th  day  of  October,  1876,  the  amount  due 
was,  in  behalf  of  the  payees,  tendered  to  the 
Company's  general  agent  at  Chicago.  Hede- 
cUned  to  receive  it,  upon  the  groimd  that  the 
policy  lapsed  by  reason  of  the  non-payment  of 
the  premium,  at  maturity,  in  the  lifetime  of  the 
insured. 

Upon  the  part  of  the  payees,  it  is  ocmtended 
that  tiie  Company  waived  s^ct  compUanoe 
with  the  provision  making  the  oontinoanoe  of 
tlM  policy  dependent  iriob  the  payment  of  th» 
annual  premium  on  the  day  named  thereto; 
and  that,  in  view  of  the  settled  course  of  buai- 
nesB  between  the  Company  and  its  agents  on 
one  side  and  the  insured  on  the  other,  it  is  es- 
t(q>ped  to  rely  upon  the  non-payment  of  the  last 
pnmium,  at  the  day,  as  working  a  forldture  of 
thepolicy. 

The  MCts  and  oiroumstanoes  established  by 
the  testimony  are  suffldentiv  indicated  in  tlie 
charge  of  the  court,  to  certain  ports  of  which, 
to  be  pmendy  examined,  the  Company  ob- 
jected. It  is  enough  to  say,  that  the  testimony 
was  ample  toenableeachparty  togoto  thejuiy 
upon  the  substantial  issues  m  the  case.  Tlis 
motion,  at  the  doae  of  the  plaintiiPs  evidenoe, 
for  a  pereoiptoiy  instmctiiOB  for  the  Company 
was  properly  denied.  It  could  not  have  oeen 
allowed,  without  usorpotion,  upon  the  port  of 
the  court,  of  the  funettoas  of  the  jury.  Where 
a  cause  fairly  depends  upon  tiie  effect  or  weight 
of  testimony,  it  is  one  for  the  cotisideration  and 
determination  of  the  Jury,  under  proper  direc- 
tions as  to  the  principles  of  law  invuved.  It 
should  never  be  withdrawn  from  them,  unle» 
the  teiMmoiiy  be  of  audi  a  eonchiaive  character 
as  to  compel  the  court,  in  the  exercise  <rf  a 
sound  Judicial  discretion,  to  set  aside  a  verdict 
returned  in  opposition  to  it.  [Gnimil«afy.Birih\, 
9 Pet., 288;  ra  A  V.  LaiM,  12 Pet,  l;[W«if^t- 
manf.  TTaiMtwfml,!  Black,  48  r66n.S.,ZYlL, 
S71;  rJ9)(«a;  v.0wUKAIfeA1,14Pet^81;  [Ammt. 
l7:«],18WalL,e8r80lJ.8.,  'X3L,m[i[Huii. 
riek  V.  LituUay],  88  U.  S.,  146  [XXm.,  856]. 

We  now  proceed  to  an  examination  of  thow 
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pwu of  thfC  oh«rse  which  were  made,  the  sub- 
ject of  exceptions  by  the  Company. 

After  saying  tluU  the  poBcy,  vrith  the  appli- 
catioo.  coateined  the  agreement  of  the  jMuriiee; 
that  the  chmse  providingfor  a  fotfeituie  vx  non- 
p^ment  of  the  premium  at  maturity , and  dedar- 
W  the  want  of  authority  in  wents  either  to  re- 
core  premiumsaf  ter  the  time  ued  for  their  pay- 
ment, or  to  waive  f  orfeiture,con8tituted  a  part  of 
the  contract,  binding  upon  both  parties  unless 
waived  or  Tnodifted  by  tite  Company  or  by  its 
^ent  thereunto  authorized;  also,  that  strict  per- 
ftmnance  of  the  forfeiture  provision  ooula  be 
waived  by  the  Company,  either  expreealy  or  by 
implication,  the  court  proceeded  to  lay  down  the 
nlea  by  which  the  jury  should  be  guided  inde- 
taminmg  whether  there  was  such  waiver.  It 
said,  in  substance,  that  if  the  conduct  of  the 
Cooipany  in  its  dealioCT  with  the  insured  and 
others  similariy  situated  had  been  such  as  to  in- 
daoe  a  belief  on  his  pert  that  so  much  of  the 
coooact  as  provides  for  a  forfeiture,  if  the 
ptemium  be  not  paid  at  the  day.  would  not  be 
enforced  if  payment  were  made  within  a  rea- 
wnaUe  period  thereafter,  the  C<»Bpany  ought 
not,  in  eommoa  justice,  to  be  permitted  to  al- 
lege such  forfeiture  agsinst  oite  who  acted  up- 
on that  belief,  and  subsequentlv  made  or  tend- 
ered the  pavment;  and  that  if  the  acts  crcat- 
iag  audi  belief  were  done  bf  the  agent  and 
were  aubeequently  approved  by  the  Company, 
tUat  exprnaly.  or  by  receiving  and  retaining 
the  ixeaoiums,  with  full  knowledge  of  the  cir- 
onmatancea,  tlie  same  consequences  should  fol- 
low. 

The  court  further  told  the  jury,  in  substance, 
that  if  th^  fooad,  from  the  evidence,  that  the 
Onnpany  were  in  the  habit  of  sending  renewal 
noeqita  for  the  ptemium  on  this  pouCT  to  its 
local  aMnt,  at  the  place  of  residence  of  the  in- 
•ored,  duiy  a^ned  by  the  president  and  aecre- 
tny  of  the  Company,  leaving  their  use  subject 
eotaely  to  the  judgment  of  that  agent,  and  the 
htta  waa  aociwtomed  to  receive  the  premiums 
bom  the  iaaured,  without  objection,  several 
days  after  ti>e  same  became  due,  and  to  issue  the 
receipt  therefor,  and  the  home  Company  or  the 
'"T'^pg  agents  or  officers  had  full  Knowledge 
efandi  pnolice,  and  received  from  its  agent, 
Bad  retained,  the  premiums  so  paid,  the  insured 
liad  a  right  to  beneve  that  the  Company  waived 
a  strict  eompUance,  and  they  mi^t  find  that 
there  waa  a  waiver  by  the  Company  of  the  for- 
feUng  clauae  of  the  policy;  and  if  the  insured, 
n^hig  OS  such  pncnce,  within  a  reasonable  or 
dw  umal  time,  paid  or  offered  to  pay  the  pre- 
■iom  after  the  day  the  same  was  due,  the  pol- 
icy remained  in  full  force  and  effect,  and  the 
Company  was  liable  thereon,  notwithstandkig 
the  hMONd  had  in  the  meanthne  died. 

The  objection  of  the  Conunny  to  these  parts 
of  the  charge  was  overruled,  and  an  exception 
t^ea.  The  objecticm  would  have  more  weight 
kad  the  <diai^  ended  with  these  remailu,  be- 
cnae  in  aodi  a  pnecBtation  of  the  case  the  court 
wnrid  have  ftboed  before  the  jury  only  one 
MtdHit  ivoea  to  which  it  directed  attrition. 
Bat  fte  dtarge  is  not  liable  to  sudi  criticism, 
riacc  the  coattt  in  the  same  oonnection,  in- 
rtreeled  the  Jury  that  if  the  Company  hadf  not 
aalhcKized  its  local  agent,  to  wh<mi  the  renewal 
letcipta  were  sent,  to  extend  the  time  for  pay- 
■eat  at  the  pgremfam  beyond  the  day  named 
Beeie  Orra 


in  the  poli<7,  nor  had  habitually  aeo^ted  from 
the  insured  through  its  agent  the  premiums  on 
the  policy  after  the  same  became  due,  with  full 
knowledge  that  the  same  were  so  paid  after  due 
and  the  receipt  issued  by  its  agent,  then  that 
they  could  not  find  that  the  Con^Muiy  had, 
either  expressly  or  by  implication,  wtuved  a 
strict  compliance  with  the  terms  of  the  policy 
in  reference  to  payment  of  the  premium8,aiid  the 
policy  became  forfeited  acooiding  to  its  terms. 

It  seems  to  the  court  that  the  charge  was  as 
favorable  to  the  Company  as  it  could  have  de- 
manded. It  was,  as  to  its  essential  parts,  in  sub- 
stantial harmony  with  recent  decisions  of  this 
court.  In  In*.  Co.  v.  Morion,  96  U.  8.,  289 
[XXIV.,  691],  we  said,  in  reference  to  a  policy, 
similar  to  the  one  here  in  suit,  that  the  com- 
pany was  not  bound  to  act  upon  the  declara- 
tion tiiat  its  agents  had  no  power  to  make  agree- 
ments or  waive  forfeitures,  but  might,  at  any 
time,  at  its  option,  give  them  such  poww;  that 
the  deolaiation  was  tantamount  to  a  notice  to 
the  insured,  which  the  company  could  waive 
and  disregard  at  pleasure.  "I^  either  case," 
said  the  court,  "both  with  regard  to  the  for- 
feiture and  to  the  powers  of  its  agents,  a  waiver 
of  the  stipulation  or  notice  would  not  be  repug- 
nant to  the  written  agreement,  because  it  would 
only  be  the  exercise  of  an  option  which  the 
agreement  left  In  it.  And  whether  it  did  ex- 
ercise such  option  or  not,*  was  a  fact  provable 
by  parol  evidence,  as  well  as  by  writing,  for 
the  obvious  reason  that  it  could  be  done  with- 
out writing.  In  the  same  case  it  was  snid 
that,  although  in  life  insurance  time  of  pay- 
ment was  material,  and  could  not  be  extended 
against  the  assent  of  the  company,  where  such 
assent  was  given,  the  court  should  be  liberal  in 
construing  the  transaction  in  favor  of  avoiding 
a  forfeittue.  And  in  Itu.  Co.  v.  Sggkiton,  96 
U.  8.,  577  [XXIV.,  848],  it  was  sai^  that  the 
courts  are  always  prompt  to  seize  hold  of  any 
circumstances  that  indicate  an  election  to  waive 
a  forfeiture,  or  an  agreement  to  do  so  on  which 
the  party  has  relied  and  acted.  Consequently, 
said  the  court,  spe^dng  by  Mr.  JuiUee  Bradley: 
"  Any  agreement,  declaration  or  course  of 
action  on  the  part  of  an  insurance  company, 
which  leads  a  party  insured  honestiy  to  be- 
lieve that  by  conforming  thereto  a  forfeiture  of 
his  policy  will  not  be  inctirred,  followed  by  due 
conformity  on  his  part,  will  and  ought  to  estop 
the  company  from  inaiatiny  upon  the  forfeit- 
ure, though  it  might  be  claimed  under  the  ex- 
press letter  of  the  contract  The  company  is 
thereby  estopped  from  enforcing  the  f orzeiture. 
The  representations,  declaration  or  acts  of  an 
agent,  contrary  to  the  terms  of  the  policy,  of 
course,  will  not  be  sufficient,  unless  sancUoned 
by  the  comptmy  itself.  Lit.  Co.  v.  Howry,  96 
U.  8.,  544  [XXIV.,  674].  But  when  the  Utter 
has,  by  its  course  of  action,  ratified  such  dec- 
larations, representations  or  acts,  the  case  is 
very  different."  These  authorities  abundantly 
sustain  the  rulings  in  this  case  to  which  refer- 
ence has  been  made. 

The  court  below  then  passed  to  an  examina- 
tion of  tiie  remaining  ground  relied  on  as  to 
excusing  the  non-paymoit  of  the  last  premium 
on  the  £ky  it  fell  due,«M..-  the  failure  of  the 
Company  to  give  the  insured  seasonable  notice 
of  the  amoimt  of  dividends  to  be  apidled  in  re- 
dn^on  of  the  premium. 
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After  stating  that,  by  the  terms  of  the  poHcy, 
the  premiums  could  be  paid  either  at  the  h<Mne 
office  or  to  an  agent  of  the  Company,  producing 
the  proper  receipt,  and  that,  oy  the  terms  of 
the  appucation,  wUch  was  the  basis  of  the  con- 
tract of  insurance,  the  annual  dividaids  due 
the  insured  could  be  applied  in  discharge  of 
premiums,  the  court  instructed  the  Jury  that  if 
they  fotmd,  from  the  evidence,  that  it  had  been 
the  invariable  custom  of  the  Company  to  trans- 
mit to  the  insured,  by  mail  or  by  its  local  agent, 
a  statement  of  the  amount  of  the  premium  due, 
after  deducting  the  dividend,  witii  a  notice  of 
the  time  when,  the  place  where  and  the  person 
to  whom  the  premium  could  be  paid,  then  the 
insured  had  good  reason  to  expect  and  rely  on 
such  statement  and  notice  being  sent  to  him; 
and  that  if  the  Insurance  Company,  by  its  man- 
aging agent,  had  notice  of  the  postofflce  address 
of  the  insured  before  the  usual  time  of  sending 
out  notice,  but  failed  and  neglected  to  transmit 
such  statement  and  notice  to  the  insured  at  his 
postofflce  address  until  the  4th  day  of  October, 
and  the  same  did  not  reach  him  or  the  payees 
in  the  policy  until  October  6;  and  that  me  in- 
sured or  payees  were  ready  and  waiting  to  pay 
said  premium  when  the  notice  and  statement 
should  be  received,  and  by  reason  of  such  fail- 
ure of  the  Company  to  send  the  notice  and 
statement,  and  by  reason  of  that  alone,  the 
premium  due  in  September,  1876,  was  not 
promptly  paid;  and  that  in  a  reasonable  time 
thereafter,  to  wit:  on  Monday,  the  9th  day  of 
October,  1876,  the  payees  tendered  the  Com- 
pany at  Chicago  the  lull  amount  of  the  premium 
due.  then  the  policy  did  not  lapse  or  become 
forfeited,  notwithstanding  the  premium  was 
not  paid  on  the  day  named  in  the  policy,  and 
in  the  lifetime  of  the  insured. 

To  that  part  of  the  charge,  tbe  Company  ex- 
cepted. In  the  same  immediate  connection  the 
court  below,  it  may  b^  observed,  further  in- 
structed the  jury  that  if  it  had  not  been  the  uni- 
form custom  of  the  Company  to  send  the  insured 
such  notice  and  statement  at  or  about  the  time 
the  premium  became  due,  or  if  the  Company  or 
managing  agent  bad  not  been  notified  of  tbe 
change  of  the  postofflce  address  of  the  insured 
until  about  the  4th  day  of  October,  or  that  tbe 
Company  had  in  reality  sent  the  notice,  by  mail 
or  otherwise,  at  a  prior  date,  properly  addressed 
to  the  insured,  then  it  was  not  the  fault  of  the 
Company  that  the  insured  was  not  notified,  and 
the  want  of  such  notice  would  not  excuse  him 
from  making  payment  at  the  day,  and  the  pol- 
icy would,  consequently,  become  forfeited. 

We  are  of  opinion  that  these  propositions  are 
substantially  correct.  Nor  do  we  perceive  that 
the  ruling  of  the  court  below  are  in  conflict 
with  our  decision  in  Thompaim  v.  Tnt.  Oo.,  104 
U.  8.,  258  [XXVI.,  7671.  In  that  case  it  ap- 
peared that  the  insmed,  for  a  part  of  an  annual 
premium,had  given  a  note  conteining  the  special 
provision  that  in  the  event  of  the  non-payment 
of  the  note  at  maturity  ,tbe  policy  should  be  void. 
The  note  was  not  paid  at  maturity,  nor  was  pay- 
ment ever  tendered  while  tiie  insured  was  alive 
nor  at  any  time  after  his  death,by  orin  behalf  of 
the  payees  in  the  pcdicy.  To  pleas  setting  up 
thesefacts.replicationswere  fllea,in  which  it  was 
attempted  to  excuse  the  failure  tomake  due  tend- 
er of  the  amount  of  the  note  iqx>n  the  ground 
that  it  was  tbe  usage  and  custom  of  the  com- 
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pany,  i«actioed  with  tbe  insured  and  others,  as 
well  before  as  after  tbe  making  of  the  note,  not 
to  demand  punctual  payment  at  the  day,  but  to 
xive  thirty  days  of  grace;  furtiier,  that  it  had 
been  its  uniform  custom  and  usage,  in  advance 
of  the  maturity  of  notes,  to  give  notice  of  the 
day  of  pavment;  whereas,  no  such  notice  was 
Kiven  to  Thompson,  and  thereby,  ft  was  alleged, 
he  was  pUt  ofr  his  guard  and  misled  as  to  the 
time  of  payment.  It  was  held  that  the  failure 
to  tender  the  amount  due,  within  tbe  period 
named  in  the  replication,  was,  in  every  view, 
fatal  to  the  entira  case  set  up  by  the  payees  in 
the  policy.  "A  vdid  excuse  for  not  paying 
promptly  on  the  day  is,  "  said  the  court,  "a  dif 
f erent  thing  from  an  excuse  for  not  paying  at 
all."  Touching  the  allogcd  failure  of  the  com- 
pany, in  conformity  with  its  uniform  practice, 
to  give  notice  of  the  day  of  payment,  it  was  said 
that  the  insured  knew  or  was  bound  to  know 
when  his  premiums  became  due,  and  that  the 
company  was  under  no  obligation  to  give  him 
notice,  nor  did  it  assume  any  responsibility  by 
giving  notice  on  previous  occasions. 

The  present  case  has  features  which  plainly 
distinguish  it  from  the  T/iompton  ('a»e.  In  the 
former,  there  was  a  tender  of  the  premium 
within  afew  days  after  the  death  of  the  insured, 
and  as  soon  as  the  payees  ascertained  the  sum 
required  to  be  paid.  In  the  latter,  the  amount 
to  be  paid  was  fixed.  It  was  not  liable  to  be  re- 
duced! on  accoimt  of  dividends -or  for  any  other 
reason,  and  the  insured,  dierefore,  knew  ttie  ex- 
act amount  to  be  paid  in  order  to  prevent  a  for- 
feiture of  the  policy.  Now,  althouj^  the  policy 
issued  upon  Riddle's  life  required  payment  an- 
nually of  a  specific  sum  as  a  premium,  that  stip- 
ulation must  be  construed  in  connection  wim 
the  agreement  set  out  in  the  application,  that 
the  premium  might  be  dischareed  pro  ianto  by 
such  dividends  as  were  allowed  to  the  insured 
from  time  to  time.  Whether  the  Company,  in 
any  particular  year,  declared  dividends,  and 
what  amount  was  available  in  reduction  of  the 
premium, were  facts  known,in  the  first  instance, 
only  to  the  Company,  which  had  full  control  of 
the  matter  of  dividends.  It  certainly  was  not 
contemplated  that  the  insured  should  every  year 
make  application,  either  at  the  home  office  or  at 
the  office  of  its  general  agent  in  Chicago,  in  or- 
der to  ascertain  the  amount  of  di^dends.  The 
understuiding  between  the  parties  upon  this 
subject  is,  in  part,  shown  by  the  practice  of  the 
Company.  IndependenUy  of  that  circumstance, 
and  waiving  any  determination  of  the  question, 
whether  the  f  orf  eituTO  was  not  absolutely  waived 
by  the  act  of  the  eeneral  agent,  in  sending  no- 
tice to  the  insmred  after  tiie  day  fitted  f(«'  the 
payment  of  the  premium  due  September  20, 
1876,  it  was,  we  think,  the  Company's  duty, 
under  any  fair  interpretation  of  its  contract, 
having  received  information  as  to  the  postofflce 
of  the  insured,  to  give  seasonable  notice  of  the 
amoimt  of  dividends,  and  thereby  inform  him 
as  to  the  cash  to  be  paid  in  order  to  keep  alive 
the  policy.  It  did,  as  we  have  seen,  give  such 
notice  in  187S,  and  received  payment  of  the 
amount  due  after  the  date  fixed  m  the  policy. 
Within  a  reasonable  time  after  tiie  notice  for 
1876  came,  in  due  course  of  mail,  to  the  bands 
of  one  of  the  payees,  a  tender  of  the  amount 
was  made  to  the  general  agent  at  Chicago.  No 
such  features  were  disclosed  in  the  TKompaon 
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Cue,  and  they  are,  as  we  think,  sufficient  not 
only  to  di»tiiig«iinh  the  present  case  from  that 
one,  bat  to  authorize  the  instructions  of  wliich 
the  Company  complains. 

The  assignments  of  error  bring  to  our  atten- 
tjoD  munerous  exceptions  taken  br  the  Company 
to  the  admission  of  evidence,  and  to  the  refusal 
to  give  instructions  asked  in  its  behalf.  We 
deal  it  onnecessary  to  consider  them  in  detail. 
So  far  as  they  affect  the  substantial  rights  of  the 
parties,  they  are  disposed  of  by  wliat  has  been 
aid  toudiing  the  cliarge  of  the  court  upon  the 
eNential  questioDS  in  the  case. 

nejw^fmerU  mutt,  tbere/ore,  be  (^firmed.    It 
iito  ordered. 
TiiMoopr.   Test;  _ 

James  H.  MoKenner<  Clerk,  Sup.  Court,  TT.  8. 

Olad-iar  n.  &,  US;  Ul  C.  S.,  6U. 


JOHN  L.  BACON  ASD  H.  E.  C  BA8KER- 
VIIiLE,  Partners,  as  Bacon  &  Baseebville, 
KUL.,  Appti., 

e. 
aEORQE  C.  RIVES  et  ai, 
(See  8.  C  M  Otto,  tMOB.) 

Rmtmil^eatue  NmitaUoH,  a*  to  tuitt  on  for- 
eign eontmete—infawr  of  truitee— demurrer. 

L  Wheie  the  neoeeaary  parties,  on  the  respecttve 
tUta  ot  tiie  oontioveny'  which  Is  the  foundation  of 
snlt  in  a  state  oourt,  are  oitiBsns  of  different  States, 
it  msT  be  removed  to  tlie  U.  8.  CIrouit  Court,  al- 
tluw«iisome  defendants,  who  are  mere  formal  par- 
ttea,  are  rtttwim  of  the  same  State  as  the  plaintiff. 

&  BrdieOodeof  TtTginla,no'aotionaanbeInaiu- 
tllDea  npoB  acontraot  wbioh  was  made  and  was  to 
to  performed  in  another  State  or  country,  by  a 
peoon  who  tlien  resided  therein,  after  tlie  rictht 
<(  aotioa  thereon  is  barred  by  the  laws  of  such  Sutte 
or  country. 

1  Unless  otherwise  doolaied  by  statute,  a  limita- 
Uoo  does  not  oommenoe  runninf  In  favor  of  the 
tnatees  of  an  express  trust,until  the  trust  isdosed, 
orimtfl  the  trustee,  with  the  knowledjre  of  the  <:«*- 
Me  que  trust,  disavows  the  trust,  or  holds  adversely 
to  their  claim. 

4.  Wbere  it  does  not  disttnotly  appear  from  the 
tot  that  the  suit  Is  barred  by  limitation,  a  demurrer 
nttlnv  up  SDch  iMr  should  be  overruled,  although 
tlw  facts,  wtien  fully  developed  on  the  trial  may 
otaUMiBudi  defraise. 

[No.  29J 
iJeeii 
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APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Virginia. 
The  histmy  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

JKwr*.  Joemh  Bryan  and  \I^UiaBi  Ii.  Rojr^ 
•Q.  for  appeUants. 
Jtr.  B^MTt  R.  W»taoa,  for  appellees. 

3fr.  JvMee  W»rlii  delivered  the  opinion  of 
the  court: 

This  is  a  aoit  in  eouity.  Tlie  complainants 
sad  appdlanta  are  John  L.  Bacon  and  H.  E.  C. 
DaskatBle,  partners  as  Bacon  &  Baskerville; 
John  Stewart,  Robert  Ould,  Robert  H.  Haury 
and  Isaac  H.  Carrington,  trustees  for  the  ben- 
efit of  the  creditors  of  Wra.  H.  MacfarUnd,  de- 
ceased, by  virtue  of  a  deed  dated  October  20. 
ISrai;  John  W.  Wright,  sheriff  of  the  City  of 
ffidmiODd  and,as  suui  administrator  of  Wm.  H. 
Ifac&rUnd.  all  citizens  of  Virginia. 

The  defendants  are  Geo.  C.  Rives,  a  citizen 
See  18  Otto. 


of  Texas,  in  his  own  right  and  as  administrator 
with  the  wiU  annexed  of  Geo.  Rives,  deceased; 
J.  Henry  Rives,  a  citizen  of  Virginia,  executor 
of  Qeo.  Rives,  deceased,  and  AUred  L.  Rives, 
a  citizen  of  AlalMma,  and  executor  of  Wm.  C. 
Rives,  deceased. 

The  suit  was  commenced,  on  the  22d  day  of 
July,  1876,  in  the  Circuit  Court  of  Albemarle 
County,  Virginia,  and  was  thence  removed, 
upon  the  petition  of  defendant,  Geo.  C.  Rives 
(in  which  the  defendant,  Alfred  L.  Rives,  exec- 
utor of  Wm.  C.  Rives,  united),  into  the  Circuit 
Court  of  the  United  States  for  the  Western  Dis- 
trict of  Virginia.  In  the  latter  court  a  demurrer 
to  the  bill  upon  the  part  of  the  principal  defend- 
ant, Qeo.  C.  Rives,  was  interposed,  upon  the 
ground  that  the  suit  was  barred  by  the  Statute 
of  Limitations,  l>oth  of  Texas  and  Virginia, 
The  demurrer  was  sustained  and  the  bill  dis- 
missed. 

The  case  made  by  the  bill  is,  substantially,  as 
follows: 

In  the  summer  of  the  year  186S,  Bacon  &  Bas- 
kerville, John  Stewart,  Robt  H.  Mauir,  Wm. 
H.  Macfarland  and  Wm.  C.  Rives,  uncle  of  the 
defendant,  Geo.  C.  Rives,  sent  the  sum  of 
$181,000  in ' '  Confederate  States  treasury  notes" 
— the  currency,  at  that  time,  of  Virginia,  Louisi- 
ana and  Texas — to  Col.  James  H.  Stevens,  then 
in  Monroe,  Louisiana,  widi  instructions  to  in- 
vest or  expend  the  same  in  the  ptnrchase  of  cot- 
ton on  plantations  in  Louisiana  and  Texas,  to 
remain  tiiereon  until  the  civil  war  was  ended. 
Of  that  sum  Bacon  &  Baskerville  owned  |48,000; 
Stewart  $48,000;  Maury  $10,000;  Macfarhmd, 
$6,000;  and  W.  C.  Rives  $90,000.  Subsequentr 
ly,  however.  Bacon  &  Baskerville  became  the 
owner  of  $80,000.  and  Stewart  $16,000,  of  the 
$181,000,  the  interest  of  the  other  parties  re- 
maining the  same  as  at  the  outset  The  funds 
were  sent  to  Stevens,  by  Bacon  &  Baskerville, 
by  whom  all  instructions  were  given  and  nego- 
tiations conducted.  The  proceeds  of  the  invest- 
ment, it  was  imderstood,  were  to  be  divided 
among  the  parties  in  proportion  to  their  respect- 
ive interests. 

About  the  8d  day  of  September,  1868,  Stevens 
died  in  Louisiana,  en  route  to  Texas,  and  with- 
out having  invested  any  of  the  funds  transmit- 
ted to  him.  Shortly  thereafter,  complainants 
were  notified  by  the  widow  of  Stevens  that  she 
held  the  $181,000  subject  to  their  order.  The 
defendant,  Geo.  C.  lUves,  wrote  to  the  same 
effect  to  his  cousin,  Alfred  L.  Rives,  son  and 
executor  of  W.  C.  Rives.  Moved  by  the  ad- 
vice and  solicitation  of  W.  C.  Rives,  as  well  as 
by  the  encouraging  character  of  certain  letters 
written  by  Geo.  C.  Rives  to  Alfred  L.  Rives 
(and  which  letters  were  exhibited  to  comidain- 
ants),  and  influenced  especially  by  the  declara- 
tion of  the  former  in  his  letter,  that  if  the  funds 
were  turned  over  to  him  he  would  act  for  the 
parties  under  their  instructtons,  and  would  save 
it  by  investing  it  in  city  property  in  Austin, 
Texas,  or  in  property  which  he  represented 
would  pay  wdl,  and  could  be  readily  sold  at 
anytime,  the  complainants  made  and  appointed 
Geo.  C.  Rives  their  agent  in  the  room  and  stead 
of  Stevens.  Complcdnants,  consequently,  or- 
dered and  directed  the  funds,  in  the  hands  of 
Mrs.  Stevens,  to  be  paid  to  Qeo.  C.  Rives,  and 
towards  the  close  of  the  year  1868,  or  early  in 
1 1864,  they  were  received  by  the  latter. 
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Geo.  C.  BiTes  received  the  funds  aa  agent 
and  for  the  benefit  of  complainants,  to  be  in- 
vested in  conformity  with  specific  instruc- 
tions given  by  Bacon  &  Baskervllle,  the  man- 
agers and  business  negotiators  of  the  enter- 
prise, with  the  concurrence  of  the  Joint  owners 
of  the  funds,  m$.:  1.  That  the  funds  should 
be  invested  in  cotton  on  plantations  in  Texas, 
to  remain  thereon  until  the  war  ended,  that  be- 
ing the  first  and  chief  object  of  the  whole  vent- 
ure. If  that  could  not  be  done,  then:  2.  To 
invest  them  in  ranch  property;  meaning  lands 
in  Texas  with  cattle  and  horses  thereon.  If 
that  could  not  be  done,  then:  8.  To  invest  tl^m 
in  town  lots  in  Austin. 

Nothing  was  heard  from  Geo.  C.  Rives  upon 
the  subject  of  the  proposed  investment  until, 
in  response  to  a  letter  from  Bacon  &  Basker- 
ville,  under  date  of  January  27,  1866,  he  wrote 
a  letter,  under  date  of  April  5,  1865,  stating 
that  he  had  invested  the  funds  in  the  transpor- 
tation of  cotton,  under  articles  of  partnership  to 
continue  during  the  war,  and  that  the  business 
was  under  the  management  of  an  active  part- 
ner, who  gave  his  whole  time  and  attention  to 
it;  but  he  did  not  state  who  the  active  partner 
was,  nor  how  much  of  the  funds  he  had  so  in- 
vested, nor  what  property  he  had  purchased 
therewith,  nor  what  proceeds,  if  any,  had  ac- 
crued to  him  from  the  investment.  These  de- 
partures from  the  instructions  given  to  the 
agent  were  not  approved  by  complainants,  and 
they  hoped,  notwithstanding  their  orders  had 
been  disregarded,  that  a  fair  and  honest  return 
would  be  made  by  their  agent.  After  the  war 
ended,  and  after  the  expiration  of  eighteen 
monUis  without  any  report  or  statement  from 
their  agent,  Bacon  &  Baskerville,  in  Novem- 
ber, ISSS,  wrote  to  Geo.  C.  Rives,  at  Austin, 
Texas,  asking  an  account  of  his  agency,  to 
which  letter  no  reply  was  made.  On  the  26th 
day  of  January,  1867,  tliey  again  wrote  to  him 
at  Austin,  asrang  such  account,  but  no  reply 
to  that  letter  was  received.  Complainants,  con- 
sequently, "almost  reached  the  conclusion  that 
Rives  had  either  died  or  left  the  country."  But, 
in  March,  1875,  learning  accidentally,  that  be 
was  not  only  living,  but  for  several  years  then 
past  had  vuited  Virginia  each  summer,  they 
ag^  wrote  to  him  asking  an  account  of  h(a 
agency.  No  reply  came  to  that  letter.  At  the 
same  time  they  wrote,  as  they  had  before  done, 
to  Alfred  L.  Rives,  asking  information  as  to 
Geo.  C.  Rives,  but  no  reply  was  received,  nor 
were  the  letters  written  to  the  latter  ever  re- 
turned to  the  writers  through  the  dead  letter 
ofiloe. 

As  soon  as  possible  after  learning  the  where- 
abouts of  Geo.  C.  Rives,  complamants  insti- 
tuted this  suit.  They  charge  that  the  retention 
by  Geo.  C.  Rives  in  his  own  possession,  of  the 
whole  proceeds  of  the  funds  intrusted  to  him, 
his  silence  for  nearly  ten  years,  and  his  failure 
to  render  any  account,  arose  from  an  intention 
to  defraud  complainants  out  of  the  funds,  or 
the  proceeds  of  their  investment. 

The  bill  further  shows  that  Geo.  lUves,  fa- 
ther of  Geo.  C.  Rives,  died  in  Virginia  in  1874, 
possessed  of  a  large  estate,  real  and  personal, 
in  which,  by  the  will  of  his  father,  he  had  a 
large  interest,  and  that  J.  Henry  Rives  and 
Charles  Edwaird  Rives  qualified  as  his  execu- 
tors. The  complainants  ask  that  the  interest  of 
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Geo.  C.  Bives  in  that  estate,  in  whatever  form, 
be  attached  in  the  hands  of  the  executors  to  pay 
whatever  may  be  shown  to  be  due  them.  At- 
tachments were  issued  and  served  upon  the  ex- 
ecutors, and  were  levied  upon  that  Interest.  It 
is  also  averred  that  W.  0.  Rives  has  died  and 
that  Alfred  L.  Rives  is  his  executor;  that  Mac- 
farland  died  in  1878,  but  before  his  death  he 
executed,  on  the  29th  day  of  October,  1870,  a 
deed  conveying  all  his  property  of  every  kind, 
in  possession  or  in  action,  to  Robert  Ould  and 
Isaac  H.  Carrington,  trustees,  f^r  the  benefit  of 
his  creditors,  and  as  no  administration  was  had 
upon  his  estate,  the  same  was  committed  to  the 
defendant  [complainant]  Wright,  Sheriff  of  the 
City  of  Richmond.  It  may  be  stated,  in  this 
connection,  that  after  the  cause  was  removed 
from  the  state  coturt,  Charles  Edward  Rives,  an 
original  defendant,  died,  and  Geo.  C.  Rives  be- 
came administrator  de  bonit  rum,  with  the  will 
annexed,  of  Goo.  Rives. 

The  prayer  of  the  bill  is: 

That  the  defendants  be  required  to  make, 
upon  oath,  full,  true  and  complete  answers  to 
all  the  allegations  of  the  bill; 

That  George  C.  Rives  be  required  to  render 
a  full  and  complete  account  of  all  his  actings 
and  doings  as  agent  of  complainants,  and  show 
what  disposition  or  investment  he  made  of  the 
funds  intrusted  to  him,  and  what  the  proceeds 
of  such  investment  have  been;  and,  if  no  in- 
vestment was  made  according  to  the  instruc- 
tions given,  nor  any  other  investment  of  which 
complainants  mav  choose  to  avail  themselves, 
that  he  be  required  to  pay  the  value  of  Uie 
funds  intrusted  to  him  as  agent,  with  lawful 
interest  thereon. 

"Without  waiving  a  full  answer  under  oath  to 
the  bill,  the  complainants  ask  that  defendant, 
G>eo.  C.  Rives,  be  required  to  answer  the  sever- 
al special  interrogatories  embodied  therein,  the 
object  of  which  is  to  obtain  from  him  informa- 
tion as  to  whether  he  had  received  the  |181,000 
under  an  engagement,  as  agent,  to  invest  in  the 
mode  set  out  In  the  bill;  whether  he  had  so  in- 
vested it  or  not;  if  not, why  not;  if  so,  in  what 
kind  of  property  he  had  invested,  and  what  dis- 
position naa  been  made  of  it  or  of  its  proceeds; 
and  whether,  after  the  close  of  the  war,  he  did 
not  have  in  his  possession  proi)ert3'  purchased, 
in  whole  or  in  part,  with  the  proceeas  of  the  in- 
vestment; if  so,  of  what  did  it  consist,  and 
what  has  been  done  with  it. 

There  was  also  a  prayer  for  such  other  and 
further  relief  as  equity  and  justice  required. 
Thus  stood  the  suit  when  remov^  from  the 
state  court. 

J.  Henry  Rives,  a  citizen  of  Virginia,  having 
been  made  a  defendant,  in  his  capacity  as  one 
of  the  executors  of  George  Rives,  it  is  contend- 
ed that  the  suit  was  not  removable  into  the  Cir- 
cuit Court  of  the  United  States.  This  position 
cannot  be  successfully  maintained.  Without 
giving  all  of  the  reasons  which  maybe  assigned 
m  support  of  the  right  of  removal,  it  is  suffi- 
cient to  say  that  he  and  Charles  Edward  Rives, 
executors  of  George  Rives,  had  no  interest  in 
the  question  whether  complainants  have  or 
not  a  cause  of  action  against  (George  C.  Rives 
on  account  of  the  matters  set  out  in  the  plead- 
ings. They  were  neither  necessary  nor  indis- 
pensable parties  to  the  issue  between  the  com- 
plainants and  the  principal  defendiut    It  was 
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xd  no  moment  to  them  whether  the  one  or  the 
other  aide  in  that  oontroyergy  succeeded.  It  is 
true  that  the  attachment  (sued  out  by  com- 
^ainants  before  the  removal  of  the  suit)  against 
George  C.  Rives,  was  served  upon  the  execu- 
ton,  and  was  levied  upon  his  Interetit  in  the  es- 
tate of  his  father.  But  they  were  made  defend- 
ant*, not  because  of  any  connection  thev  had 
with  the  main  controversy,  but  to  the  end.  that 
George  C.  Rives'  interest  in  his  father's  estate 
mi^t  be  reached  and  held,  subject  to  such  final 
decree  as  complainants  might  obtain  against 
hbn.  "Though  made,  formally,  defendants,  the 
•zecutora  of  Qeorge  Rives  occupied,  substan- 
tially, the  position  of  mere  garnishees.  Their 
dtizenahip  was,  consequently,  immaterial.  The 
necessary  parties,  on  the  respective  sides  of  the 
coDtroversj^  which  is  the  foundation  of  the  liti- 
gatioo,  being  citizens  of  different  States,  the  re- 
lation of  the  executors  to  the  suit  was  properly 
regarded  as  merely  incidental,  arising  from  the 
necessity  of  preserving  the  means  whereby  com- 
pkinants  nu^t,  if  successful  in  this  suit,  ob- 
tain satisfaction  of  their  demands  against  George 
C.  Rives. 

The  remaining  question  to  be  considered  re- 
lates to  the  defense  of  the  Statute  of  Limitations 
pieaented  l^  the  demurrer  to  the  bill.  The  con- 
tention of  defendant  is  that  the  cause  of  action, 
if  anjr,  existed  as  far  back  as  the  close  of  the 
bte  ciTil  war;  that  in  Virginia  and  Texas  the 
running  of  liioitation  was  suspended  by  statute, 
in  the  former  bom.  sometime  in  April,  1861, 
onto  January  1,  1869,  and  in  the  latter  from 
sometime  in  1861  until  March  80,1870;  that,  by 
the  laws  of  Texas,  two  years  was  the  limitation 
to  suits  on  oral,  and  four  years  to  suits  on  writ- 
ten contracts,  while  the  limitation,  in  Virginia, 
to  such  suits  as  the  present  one  was  five  years; 
consequently,  excluding  from  the  computation 
of  time  the  periods  of  the  suspension  of  the  Stat- 
ute in  the  respective  States,  the  plaintiSs'  cause 
of  action  was  barred.  The  defendant  further 
insists  that  the  law  of  Texas  governs  by  reason 
of  that  provision  in  the  Code  of  Virginia  which 
declares  that  "Upon  a  contract  which  was  made 
and  was  to  be  performed  in  another  State  or 
countiy,  by  a  person  who  then  resided  therein, 
no  actton  shall  be  maintained  after  the  right  of 
action  thereon  is  barred  bv  the  laws  of  such 
State  or  country."  Code  of  Va.,  ed.,  1878,  sec. 
ao,  p.  1003. 

In  the  view  which  the  court  takes  of  the  case, 
it  is  unnecessaiT  now  to  determine  whether  ref - 
aeace  must  be  had  to  the  law  of  the  State  where 
the  suit  is  pending,  or  to  that  of  the  State  where 
the  alleged  contract  was  to  beperf  ormed.  We  are 
not  satufied  that  the  cause  of  action,  as  set  out 
in  the  bill,  was,  at  the  commencement  of  the 
«iit,  barred  by  limitation  as  prescribed  {neither 
Texas  or  Virginia.  The  case,  as  now  presented, 
disdoses  (not,  perhaps,  one  of  those  technical 
trusts,  of  which  a  court  of  equity  has  peculiar 
and  exclusive  jurisdiction,  but  yet)  a  trust  aris- 
ing out  of  express  agreement,  under  which  the 
daendant,  Geo.  C.  Rives,  received  from  com- 
plainants certain  funds,  which  he  imdertook  to 
tttvest  in  particular  kinds  of  property,  in  con- 
formity \ntb  specific  instructions  given  by  those 
whom  he  represented.  His  duty,  under  the  law, 
although  the  agreement  did  not,  in  terms,  so 
declare,  waa,  from  time  to  time,  as  the  circum- 
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stances  required,  to  inform  those  whom  he  rep- 
resented of  his  acts  and,  upon  completion  of  the 
trust,  to  render  an  account  of  all  he  had  done 
in  the  premises;  or,  if  he  elected  not  to  execute 
the  trust,  to  surrender  the  property  or  its  pro- 
ceeds. He  received  the  funds,  as  has  been  seen, 
in  the  latter  part  of  the  year  1888  or  early  In 
1864.  He  undertook  to  invest  them,  if  practi- 
cable, in  cotton  on  plantations  in  Texas,  to  re- 
main thereon  until  the  civil  warwas concluded. 
Failing  in  that,  he  was  to  invest  in  ranch  prop- 
erty, or  lands  in  Texas  with  cattle  and  horses 
thereon;  failing  in  the  latter,  he  was  to  invest  in 
town  lots  in  Austin  in  that  State.  He  gave,  so  the 
bill  avers,  no  information  whatever  of  his  acts 
until  the  spring  of  1865,  when,  in  response  to  a 
letter  from  his  principals,  he  wrote  that  he  had 
invested  the  funds,  received  bj;  him,  in  the  trans- 
portation of  cotton,  under  articles  of  copartner- 
ship to  continue  during  the  war,  and  that  the 
buriness  was  under  the  management  of  an  act- 
ive partner,  who  gave  his  whole  time  and  at- 
tention to  it.  ■Whether  that  arrangement  in- 
volved a  violation  of  the  laws  of  the  United 
States,  in  reference  to  the  shipment  of  cotton 
from  the  insurrectionary  districts,  does  not  now 
appear.  But  he  withheld  the  name  of  that  part- 
ner, and  did  not  inform  his  principals  of  the 
result  of  that  investment.  From  that  time  for- 
ward, the  defendant  failed  to  communicate  with 
complainants  or  with  any  of  them,  as  to  what, 
if  anjrthing,  had  been  accomplished  in  the  exe- 
cution of  his  trust.  To  letters  making  inquiries, 
and  which,  in  the  present  attitude  of  the  case, 
we  may  assume  were  received,  no  response  was 
made. 

Taking,  then,  the  allegations  of  the  bill  to  be 
true,  as  upon  demurrer  we  must  do,  the  exist- 
ence of  the  trust  is  clearly  established;  it  is  still 
open,  or  not  wholly  executed;  it  has  never  been 
disclaimed  by  clear  and  imequivocal  acts  or 
words,  brought  to  the  notice  or  knowledge  of 
complainants  or  either  of  them;  there  has  oeen 
no  adverse  holding  of  the  original  fund  or  of  its 

Sroceeds;  consequently,  the  possession  by  the 
efendant,  Geo.  C.  Rives,  of  the  proceeds  of  the 
original  funds,  if  invested  at  all,  may  be  deemed 
the  possession  of  those  whom  he  undertook  to 
represent.  But  it  is  suggested  that  while  the 
agreement  did  not  prescribe  any  period  within 
which  he  was  to  make  the  investment,  it  was 
necessarily  implied  that  it  was  to  be  performed 
within  a  reasonable  time;  consequently,  it  is  ar- 
gued, the  Statute  would  commence  running  after 
the  lapse  of  such  reasonable  time,  or  from  the 
moment  when  complainants  were  entitled  to  en- 
force an  accounting.  PltUips  y.  Holman,  26 
Texas,  280.  To  this  it  may  be  replied  that, 
whether  the  trustee  was  derelict  in  duty  in  not 
making  the  investment  within  any  particular  pe- 
riod, depends  upon  the  special  facts  of  the  case. 
Having  regard  to  all  the  circumstances,  partic- 
ularly suchaswere  connected  with  the  disturbed 
condition  of  the  country  for  many  years  after 
the  war  closed,  we  cannot,  upon  the  case  made 
by  the  bill,  fix  the  date  when  the  defendant 
should,with  reasonable  diligence,  have  executed 
his  trust,  or  say  that  there  has  been,  upon  the 
part  of  complainants,  such  delay  as  prevents 
them  from  applying  to  a  court  of  equity  for  re- 
lief.  Being  called  upon  to  execute  what,  con- 
sistently with  the  facts  as  disclosed  in  the  bill, 

71 


Digitized  by 


Google 


1.8 


SCFRBMB  COUBT  OF  THE  XjHTrED  STATES. 


'.Oct.  Term,. 


appears  to  be  a  subsisting  trust,  or  if  it  has  been, 
in  whole  or  in  part,  executed,  to  disclose  when 
and  how  it  was  so  executed,  he  should  not  be 
permitted  to  take  belter  behind  a  demurrer, 
which  relies  Bimplr  upon  the  statutory  limita- 
tion and  confesses  that  he  has  kept  his  eettuit  que 
trust  in  Ignorance  of  what  it  was  nis  duty  to  com- 
mimicate.  The  complainants,  it  seems  to  the 
court,  are  entitled,  upon  well  established  prin- 
ciples of  equity,  to  a  discovery  as  to  the  dispo- 
sition, if  any ,  which  has  been  made  of  their  prop- 
erty. Inquiiy  in  that  direction  should  not  be 
cut  off,  since,  upon  the  showing  made,  it  does 
not  clearly  appear  that  the  suit  is  barred  by  the 
statutes  of  limitation.  Unless  otherwise  dis- 
tinctly declared  by  the  Statute  prescribing  fixed 
periods  for  the  commencement  of  suits,  the  cause 
of  action  is  not,  ordinarily,  deemed  to  have  ac- 
crued against,  nor  limitation  to  commence  run- 
ning in  &yor  of,  the  trustee  of  such  a  trust  as 
the  Dill  describes,  until  the  trust  is  closed,  or  un- 
til the  trustee,  with  the  knowledge  of  the  eettuit 
que  trutt  disavows  the  trust,  or  holds  adversely 
to  the  claim  of  those  he  represented. 

And  such  seems  to  be  the  doctrine  of  the  Su- 
preme Court  of  Texas,  by  tlie  laws  of  which 
State,  the  defendants  insist,  this  cose  is  to  be  de- 
termined as  to  the  question  of  limitation.  White 
V.  Leavitt,  20  Texas,  706;  OrumbUty.Orumilet, 
17  Texas,  477.  In  the  first  of  these  cases,  a  re- 
coverv  was  sought  by  the  plaintiff  for  the  recov- 
ery of  the  value  of  certain  goods  consigned  for 
sale  to  the  defendants  therein,  and  which  had 
never  been  accoimted  for.  The  suit  was  not 
commenced  imtil  four  years  after  the  goodscame 
to  the  hands  of  the  consignees  for  sale.  It  was 
said  by  the  court:  "  The  proof  shows  that  the 
goods  were  held  and  disposed  of  by  White  & 
Co.  in  trust  for  Leavitt,  and  tttere  being  no  evi- 
dence that  the  trust  was  ever  repudiated,  the 
Statute  of  Limitations  [two  years]  did  not  run 
upon  the  cause  of  action,  as  it  has  often  been  de- 
cided by  this  court." 

It  is,  also,  suggested  that  the  bill  concedes 
that  the  complaiSmts  were  informed  by  defend- 
ant in  tiie  year  1866  that  he  had  invested  the 
funds  placed  in  bis  hands  in  a  way  not  author- 
ized bv  the  instructions  given  him  and,  conse- 
quently, it  is  argued,  the  complainants  lud  then 
a  cause  of  action  to  recover  such  damages  as  thej 
bad  sustained  by  reason  of  the  disregtud  of  their 
instructions.  It  may  be  that,  upon  final  hear- 
ing, when  the  facts  are  fully  disclosed,  the  court 
may  be  bound  to  hold  the  complainants  estopped 
to  complain  of  the  defendant  s  departure  from 
the  instructions  under  which  he  received  the 
funds  in  question.  Even  then,  so  far  as  can  be 
now  determined  from  the  allegations  in  the  bill, 
the  defendant  would  be  liable  to  account  for  the 
proceeds,  if  any,  of  his  investment '  'in  the  trans- 
portation of  cotton  imder  articles  of  partner- 
ship," in  the  same  way  that  he  would  be  required 
to  account  for  the  proceeds  of  investments  made 
in  conformity  to  Us  instructions.  It  does  not 
appearfrom  the  bill  that  the  defendant  intended, 
by  investing  in  the  particular  mode  stated  in  his 
letter,  to  assume  a  position  of  hostility  to  his 
principles,  or  to  hold  the  proceeds,  if  aAy,  of 
that  investment,  in  his  own  right. 

As,  therefore,  it  does  not  clearly  or  distinctly 
appear  from  the  bill  that  the  suit  was  barred  by 
Imitation,  the  demurrer  should  have  been  over- 
ruled. TbiB  tacts,  when  fully  developed,  may 
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present  an  altogether  different  case  from  that 
now  disclosed.  "We  can  only  consider  the  ques- 
tion of  limitation  in  the  light  of  the  facts  as  al- 
lerad  in  the  bill. 

The  decree  is  reverted  and  the  eaute  remanded 
for  further  proeeedinyi  in  eonformit]/  witfi  thit 
opinion. 

True  copy.    Test: 

James  H.  MoKenney,  Oerk,  Bup.  Court,  XT.  S.. 


WTLLARD  PARKER,  Jr.,  Afpt., 

LOT  M.  MORRILL. 

(Sees.  C,  16  Otto,  1,  2.) 
Juriidietion  at  to  amount. 

An  appeal  In  an  action  for  partition,  wfU  be  dla-- 
mlaaed  for  wantof  lurls(U<itioii,wbere  the  appcdhmt 
claims  only  one  twentieth  of  the  lands,  ana  the  va- 
lue of  the  property  is  nowhere  stated,  and  no  at- 
tempt has  been  made  to  supply  the  defect  by  afflda- 
rlts,  u  this  court  cannot  say  that  tbavalueofappeU- 
lant'sshare  exceeds  SS^UOl 

TNo.  295.] 

Motion  nibmitted  Oct.  16,  ISSi.    Decided  Oct. 

es.  1882. 

APPEAL  from  the  CircnitCourtof  the  United 
States  for  the  District  of  West  Virginia. 
On  motion  to  dismiss. 

The  history  and  facts  of  the  case  sufflcientlj 
appear  in  the  opinion  of  the  court. 

Mr.  Oldeon  D.  Camden,  for  appellee,  in 
support  of  motion. 

Mr.  D.  D.  Lord,  for  appellant,  in  opposition 
to  motion. 

3fr.  OhitfJuitiee  W»lte  deUvered  theoirfn- 
ion  of  the  court: 

This  is  a  motion  to  dismiss,  for  the  reason 
that  it  does  not  appear  in  the  record  or  by  affi- 
davits that  the  value  of  the  matter  in  dispute 
exceeds  |5,000.  The  record  shows  that  WiUard 
Parker,  Jr.,  the  appellant,  as  the  owner  of  one 
undivided  twentieth  part  of  a  large  tract  of  land 
in  West  Virginia,  embracing  within  its  bounda- 
ries several  hundred  thourand  acres,  filed  hia 
bill  In  equity  against  Willard  Parker,  Sr.,  as. 
the  owner  of  the  remaining  nineteen  twentieths, 
and  Morrill,  the  appellee,  for  a  partition  as  be- 
tween himself  andlParker,  Sr.,  and  to  remove  a 
cloud  upon  the  title  to  a  part  of  the  tract  caused 
by  a  claim  set  up  by  Morrill.  Upon  the  hear- 
ing, the  court  below  dismissed  the  bill  as  to 
Morrill.and  from  a  decree  to  that  effect  Parker, 
Jr.,  took  this  appeaL  Parker,  Sr.,  did  not  ap- 
pear as  an  actor  in  the  court  below,  and  has  not. 
united  in  the  appeal. 

The  lands  claimed  by  Morrill  are  not  described 
either  in  the  bill  or  in  the  answer  of  Morrill, 
otherwise  than  by  reference  to  oerttun  patents, 
under  which  he  assumed  to  hold.  These  jMt- 
tents  covered  between  fifty  and  sixty  thousand 
acres.  In  one  of  the  depositions  It  Is  shown 
that,  when  the  suit  was  begun,  Morrill  claimed 
about  twenty-five  thousand  acres.  The  value 
of  the  property  is  nowhere  stated.    The  whole 


KOTE.— Jur<«d<et<on  o/  U.  S.  Supreme  Court  <lo 
penda  on  amount ;  intentt  cannot  be  aided  to  givt 
JuriwHetton;  henc  txdue  of  tMna  demanded  may  be 
shoirn:  what  eatetrevUtuMeinthoutreaard  to  trim. 
<n  eontroverty.  See  note  to  Qordon  v.  (%den,  SB  17, 
8.  (8  Pet),  88, 
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tract,  in  which  Parker,  Jr.,  claimed  his  undi- 
Tided  interest,  included  ve^'  much  more  thsn 
the  Morrill  lands.  On  the  11th  of  Januaty, 
1854,  this  whole  tract  was  conveved  to  Peter 
C3«rk  by  deed  recitingaconsideratlon  of  $3,090. 
Chrk,  on  the  29th  oiMarch,  1954,  conveyed  it 
to  William  W.  Campbell  by  deed  in  which  the 
oni^deration  is  stated  to  have  been  |8,000.  On 
the  5th  of  Hay,  1858,  Campbell  conveyed  to 
Parker,  Sr.,  for  a  nominal  consideration,  and, 
on  the  2d  of  November,  1872,  Parker,  8r.,  con- 
veyed the  one  undivided  twentieth  to  Parker, 
Jr.,  for  $3,000.  In  his  petition  for  this  appeal, 
filed  SoMember  8,  1880,  Parker,  Jr.,  states  the 
vtlne  of  the  lands  claimed  by  MorriU  to  be  over 
$1,000.  Notice  of  the  present  motion  was 
aoved  on  the  counsel  for  the  appellant  in  May 
hut.  The  brief  in  support  of  the  motion  was 
filed  here  on  the  6th  of  May.  That  of  the  ap- 
pdbnt  was  filed  on  the  7th  of  October.  Not- 
withstanding the  dismissal  was  claimed  on  ac- 
connt  of  the  value  of  the  matter  in  dispute, 
no  attempt  has  been  made  by  the  appellant  to 
■apply  the  defect  in  the  record  by  affidavits,  as 
nnaer  our  practice  might  have  been  done,  but 
to  defeat  the  motion  he  relies  entirely  on  the 
evidence  of  value  to  be  found  in  the  record. 

As  the  case  stands,  only  the  interest  of  Par^ 
ker,  Jr.,  in  the  lands,  is  in  question  here.  Tliis 
is  one  undivided  twentieth  part  only.  As  Par- 
ker, Sr.,  has  not  appealed,  the  value  of  his  in- 
terest in  tlic  property  cannot  be  taken  into  the 
Mooont  The  claim  of  Morrill  is  only  for 
25,000  acres.  One  twentieth  of  this  would  be 
l^SO  acres  and,  certainly,  in  the  light  of  the 
facts  appearing  all  through  the  recora,  we  can- 
not say  that  <£eir  value 'exceeds  $6,()00. 

The  motion  to  di»mii$  it  granted. 
True  copy.    Test: 

James  H.  McKennejr,  Clerk,  Sup.  Court,  V.  8. 

Oted-lOS  U.  S.,  fi8& 


HENRY  BOSTWICK,  as  Receiver  of  the 
Natiokai,  Bai!k  of  FtsHEiLL,  NATION- 
AL  BANK  OF  FISHKILL,  LEWIS  H. 
WHITE.  HENRY  BOSTWICK.  JACOB 
Q.  VAN  WYCK,  HENRY  D.  SHER- 
WOOD BT  AL.,  Directors  of  the  National 
Baxk  or  FwHKn.T..  Plff*.  in  Sir., 

^^  V. 

THEODORE  BRENKERHOFF,  Suing  in  His 
Own  Behalf  and  for  the  Benefit  of  the  Other 
&iocKBOu>xB8  of  the  National  Bank  or 

(Bee  8.  C,  U  Otto,  3, 4.) 
Bniett  of  rtatejudgmcjU— fined  judgment. 

LA  State  Judfnient  or  decree,  to  be  final,  so  as  to 
fne  tUs  court  JuriwHotion  on  appeal  or  writ  of  er- 
ne, mat  tenninate  the  Utlgation  between  the  par- 
tlMOD  the  aierits  of  the  oaae. 

&  A  tadgment  of  revenaL  with  leave  for  further 
{■enejttnga  in  the  oonrt  buiaw,  cannot  be  broiurht 
Mie  on  writ  of  error,  as  It  does  not  terminatethe 
tttntioD  in  the  suit. 

[No.  887.] 


*o«.— Wfcat  to  «nal  decret  or /iidmient  of  state  or 
waweouTf /rom  leMe/t  appeal  Me«.  Bee  tiote  to  Oib- 
<xas  T.  Ogden,  IS  D.  &  (8  meat),  M8. 

ficeUOixo. 


Submitted  Oct.  10, 188S.    Beddtd  Oct.  tS,  188t. 

F  ERROR  to  the  Court  of  Appeals  of  the 
State  of  New  York. 

The  history  and  facts  of  the  case  suffldently 
appear  in  the  opii^on  of  the  court. 

On  motion  to  diuniss. 

Mr.  i.  Herwmr  Cook,  for  defendant  in  er- 
ror, in  support  of  motion : 

The  judgment  of  the  Court  of  Appeals  is  not 
a  "final  juugment,"  within  the  meaning  of  the 
statute  concerning  the  review  of  judgments  and 
decrees  of  State  Courts.on  writ  of  error.  U.S. 
R.  S.,  sec.  709. 

A  judgment,  to  be  final,  must  finally  decide 
and  dispose  of  the  whole  merits  of  the  cause,  so 
that  it  will  not  be  necessary  to  bring  the  cause 
again  before  the  court. 

Beebe\.  ButteU,  19  How.,  288(60 U.  8.,  XV.. 
668);  FarreUy  v.  Woo^olk,  19  How..  288  (60  U. 
8.,  XV.,  670);  Mordeeai  v.  Lindsay,  19  How.. 
199  (60  U.  8.,  XV.,  624). 

A  decree  overruling  a  plea  and  directing  tho 
defendant  to  answer,  is  not  a  final  judgment. 

Butheiford  v.  Fisher,  4  Dall.,  22. 

A  judgment  of  the  highest  court  of  a  State, 
reversing  the  judgment  of  an  inferior  court  and 
ordering  a  new  trial  or  remanding  the  case  for 
further  proceedings,  is  not  a  "final  judgment" 
in  the  sense  in  wmch  the  term  is  used  in  tl)e> 
statute  concerning  writs  of  error. 

Houelon  v.  Moore,  8  Wheat,  488;  Brown  ▼. 
BankofllJorida,  4  How.,  465;  Pemier  v.  Dun- 
lap,  5  How.,  61:  Traey  v.  Hokombe,  24  How., 
426(65  U.  8.,  XVI.,  742);  JPareelt  v.  Johnson, 
20  WaU.,  658  (87  U.  8.,  XXH.,  410);  Davis  v. 
Oroueh.  94  U.  S.,  514  (XXIV.,  281) ;  MeOomb- 
V.  Oomirs.ofKnox  Co.,  91  U.S.,  1  (XXUI.,  185). 

Mr.  E.  L.  Faneher,  for  plaintiffs  in  error, 
eoiUra: 

By  the  demurrer  the  plaintiffs  in  error  claimed, 
the  right,  privilege  and  immunity,  \mder  the-. 
National  Currency  Act,  of  having  \he  question 
of  their  liability  under  that  Act  decided  by  a. 
Federal  Court. 

Act  of  Congress  of  Feb.  1867 ;  Murdoek  v. 
Memphis,  20  Wall,  S91,  682  (87  U.  8.,  XXII., 
429,  448);  U.  8.  R.  8.,  sec.  709. 

That  claim  was  derded  by  the  highest  court 
in  the  State  of  New  York,  and  the  decision  was- 
final. 

Field,  J.,  inWiaiams  v.  Brufy,  said  (102  U. 
S.,  255,  XXVI.,  187):  "Whenever  the  highest 
court  cf  a  State,  by  any  form  of  decision,  af- 
firms or  denies  the  validity  of  a  judgment  of  an 
inferior  court,  over  which  it,  by  law,  can  exer- 
cise appellate  authority,  the  jurisdiction  of  this 
court  to  review  such  decision,  if  it  involves  a 
federal  question,  wiU,  upon  proper  proceedings, 
attach  " 

See/also,  Atherton  v.  J^biofer,  91  U.  S.,  148 
(XXTTT..  266). 


Mr.  Chitf  JuOieeWtdte  delivered  the  opin- 
ion of  the  court : 

This  was  a  suit  begin  in  the  Stipreme  Court 
of  the  State  of  New  York  by  a  stockholder  in  a 
National  Bank  against  the  directors,  to  recover 
damage  for  their  negligence  in  the  perform- 
ance of  their  ofBdal  duties.  A  demurrer  was 
filed  to  the  complaint,  which  raised,  among 
others,  the  question  whether  such  an  action 
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I  be  brought  in  a  Sute  Court.  The  Su- 
e  Court  at  Special  Term  sustained  the  de- 
er and  diamiased  the  complaint.  This 
nent  was  affirmed  at  General  Term.  An 
d  was  then  taken  to  the  Court  of  Appeals, 
e  it  was  ordered  and  ^judged  "That  the 
ment  of  the  QeneralT'erm  •  •  •  be 
*  reversed  and  iudgment  rendered  for 
tifl  on  demurrer  with  costs,  with  leave  to 
efendants  to  withdraw  the  demurrer  with- 
Irty  days,  on  payment  of  costs    *    •    • 

0  answer  the  complaint"  It  was  also 
er  ordered  that  the  record  and  the  proceed- 
in  Uie  Court  of  Appeals  be  remitted  to  the 
eme  Court,  "There  to  be  proceeded  upon 
tling  to  hkw. "  From  this  judgment  of  the 
t  of  Appeals  a  writ  of  error  was  taken  to 
»urt,  which  the  defendant  in  error  now 
s  to  dismiss  because  the  judgment  to  be 
wed  is  not  a  final  judgment. 

e  rule  is  well  settled  and  of  long  standing, 
i  judgment  or  decree,  to  be  final,  within 
leaning  of  that  tena  as  used  in  the  Acts  of 
;ress  giving  this  court  jurisdiction  on  ap- 
and  writs  of  error,  must  terminate  the 
tion  between  the  parties  on  the  merits  of 
ase,  so  that  if  there  should  be  an  afflrm- 
here,  the  court  below  would  have  nothii^ 

1  but  to  execute  the  jud^ent  or  decree  it 
already  rendered.     Whiting  v.  Bank,  18 

16;  Fbrgatfv.  Conrad,  6 How.,  304;  Ora^ 
v.WiUan,  18  How.,  201  [58  U.  S.,  XV., 
Beebe  v.  ButteU,  19  How.,  285  [60  U.  8., 
,  6691 ; Br(m*m t.  B. B.Oo.,2 Biack,  S81  [67 
.,  Xvn.,8601:  Thom*<my.Dtan.TWai., 
74  U.  8.,  XIX.  951;  «.  Olair  Co.  v.  Lov- 
on,  18  Wall.,  628  [85  U.  S.,  XXL,  818]  ; 
a*  V.  Johnson,  20  WaU.,  654  [87  U.  8., 
I.,  4101 ;  B.  B.  Co.  y.  Bvxu^,  28  Wall., 
90  U.  8.,  XXni.,  1871;  Crorinjy.  Buekan- 
28  WslL,  468  [90  U.  S.,  XXm.,  1421; 
r«.  V.  Lucat,  98  U.  S.,  118  [XXIH.,  834]. 
8  not  always  been  easy  to  decide  when  de- 
I  in  equity  are  final  within  this  rule,  and 
I  may  De  some  api»rent  conflict  in  the  cases 
lat  subject,  but  in  the  common  law  courts 
[uestion  has  never  been  a  difficult  one.  If 
udgment  is  not  one  which  disposes  of  the 
e  case  on  its  merits,  it  is  not  finaL  Conse- 
tlj,  it  has  been  uniformly  held  that  a  judff- 
;  01  reversal,  with  leave  for  further  proceea- 
in  the  court  below,  cannot  be  brought  here 
rit  of  error.  Broun  v.  Bank,  4  Ho  w. ,  466 ; 
or  V.  DutUap,  6  How.,  51 ;  Traev  v.  Hol- 
s,  24  How.,  428  [65  U.  8.,  XVI.,  743]  ; 
■e  V.  Bobbing,  18  Wall.,  588[85  U.  8.,XXI., 


M'Oomb  V.  Snox  Co. ,  91  U.  8. ,  1 


xxm., 


Baker  v.  WMU,  92  U.  8..  179  XXIII., 
;  Davi$  V.  Oroueli,  94  U.  8.,  614  XXTV., 
This  clearly  is  a  judgment  of  that  kind. 
highest  court  of  the  State  has  decided  that 
uit  may  be  maintained  in  the  courts  of  the 
i.  To  that  extent,  the  litigation  between 
larties  has  been  terminated,  so  far  as  the 
s  Courts  are  concerned,  but  it  still  remains 
cide  whether  the  directors  have  in  fact  been 
y  of  the 'negligence  complained  of  and,  if 
rhat  damages  the  stockholders  have  sus- 
d  in'  oxtsequence  of  their  neglect  The 
:tof  Appeals  has  ^ven  the  defendants  leave 
iBwer  uie  complafnt,  and  the  trial  court  has 
dincted  to  proceed  with  the  suit  aocord- 
r>    Such  being  the  case,  it  can  in  no  sense 


be  said  that  the  judgrment  '^e   are   nc 
on  to  review  terminates  the  litigation  ii 

ITte  motion  to  cl*»m*»a im  ffTtnT\t«d. 

True  oopy.   Test : 

James  H.  McKenney,  CterlE,  Sixp.  Oc 

Oted-lWU.  8.,  11,  48;  198  XT.   8^  S8,  Stt  i 

ISB;  U4U.  8.. la. 


JOHN  D.  COUOHI^AJf .  Admr.    of 
X  Dakt,  Deceased,  J^iff".    in.  M 

DISTRICT  OK   COLUMBXA 
(Sm  a.  CL.  i«  Otto.  r-u.> 

Cote  for  ne/U!  triai,  vsTien  to  be  JUee^ — t^ 
eeption*- — death  <^j>ariy. 

*1.  After  a  term  in  which  s  Ibaal  JuHgraeot 
verdiot  ius  beeo  rendeired  l>j  one  JtmUo^^^e. 
preme  Oonrt  of  the  Distrfot  ot  Colutnbit^  ■  . 
adjourned  without  day,  and  an  appeal  ^ak^tr 
his  Judinnent  to  the  Gteneral  Tsmi.  bv^^r^^s^ 
exoepttonsor  caaestated  filed,  a  new  tri 
giantad  upon  a  case  stated  fixed  by  tbm 
subeeguent  term. 

i.  when  a  verdict  and  jadsrment  1 
have  been  wrongly  set  osiae,  and  tbe  < 


of  leoord,  he  may,  without  any  biJi  oi 

avail  himself  of  it  upon  a  writ  of  error  to  rerene  a 

final  Judgment  afterwards  rendered  a«a/n8t  Um. 

9,  when  a  Judgment  for  a  plsiDtiff  u  apeaootl 
action  has  been  enoneoualy  set  agfc1e^~^»%iBfl»''   .    i 
quent  final  Judgrment  against  Urn  ia  L—     M       '  ^te 
vrit  of  error,  pending  wbloh  he  dlea»  .^  ^w^ag 

affirm  Hie  Judgment  In  Us  favor  mMB>-<'/>^»>!^^^^!^ 

[No.  20.] 
Argued  Oet.  11,  188i.       Deeidei        "m"  ■  ■    e 

F  ERROR  to  the  Supreme  CoumrJBg  J^T      T'i 
trict  of  Columbia.  -' 

The  history  and  facts  of  the  case  appear  Id         -;] 
the  opinion  of  the  court. 

Meurt.  Beginald  Fendall  axu 
Davidee,  tot  plaintiff  in  erro: 
Mr.  JOben  O.  Biddle,  f< 
error. 

Mr.  Justice  Ora^  delivered  on-t. 
the  court:  '    ""         i''< 

This  is  an  action  to  recover  damages  for  a      1'^ 
prsonal  injury  sustabed  by  reason  of  a  detect       tu 
m  a  highway.    The  Supreme  Court  oi  tlie  Dis-       K 
trict  of  Columbia  origmally  held  thaHlieae-       ■  ^' 
tion  could  not  be  maintainc^d  against  the  de-       h\ 
fendant  and  gave  judgment  fa  Its  favor    But       ! 
this  court,  on  writ  of  error,  reversed  thai  fudr-       (  ' 
ment  and  ordered  a  new  trial    Datit  v  Du-       1"' 
trict  of  Columbia,  91  U.  8.,  EST  [XXIU  'm\       V*' 
Upon  the  present  record  tlaat  decision' 'ol  tins       -^^ 
court  must,  as  was  asgumed.  hy  both  covmael  at 
the  argument,  be  consideref^  as  setffing  the  i&w 
of  the  case  on  the  question  '•hen  decided 

This  record  shows  the  tok^IowiagproceeSoiSt,- 

fi,  ^^^^\^%'^  ?®^l?*  "^^  ^"P^'oe  Courtof 
the  District  of  Columbia,  \,eM  by  one  Justice,^ 
new  trial  was  had  pursuant  to  tho  ll^T^^i        \ 
thiscourt.  OnthelSthorNXtberverfl^'.        ' 
was  returned  for  the  plaintiff  in  the  Bumof 
»5,000  and  judgment  renderedther<»n  ^.h! 
defendant  moved  the  Judg^or  a  ^w'^1  ^     ■ 
cause  the  verdict  was  contrary  to  law  nmJ'  th. 
Instructions  of  the  court  and  to  tho  =^^     • 
the  case,  and  because  the  dam°jr4!^^""*  "* 
sive.    Onthe26thofDeceS21^«^th 
*Head  notes  by  itfr.  Juttioe  Olux 
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was  overruled.  On  the  5th  of  January,  18T7, 
the  defendant  filed  this  appeal:  "And  now 
«omes  the  defendant  by  its  attorney,  and  ap- 
peals from  the  judgment  rendered  against  it  at 
this  Term  to  the  CKneral  Term  of  said  court, 
having  fintt  filed  in  aaid  cause  a  statemoit  of 
the  case;"  and  on  the  same  day,  October  Tmn 

1876,  was  adjourned  without  dav. 

No  statement  of  the  case  was  filed  until  the 
next  Term,  at  which,  on  the  0th  of  March, 

1877,  a  transcript  of  the  pleadings  and  of  the 
instnictiona  to  the  jury  and  an  abstract  of  all 
the  testimony  given  m  the  cause  were  filed,  with 
a  certificate,  under  the  hand  and  seal  of  the 
Judge  who  presided  at  the  trial,  to  their  cor- 
rectness, and  "  That,  for  the  purpose  of  mak- 
ing a  case  stated  on  appeal  by  the  defend- 
ant from  the  verdict  of  the  jury  and  the  order 
of  tlie  Justice  refusing  a  new  trial,  I  sign  and 
seal  this  paper,  and  order  it  to  be  filed  as  of 
tbe  day  of  appeial,  January  S,  1877,  the  defend- 
ant not  having  been  guilty  of  laches  in  the  case ; 
that  to  my  signing  and  sealing  this  paper  the 
pUntiflf  objects,  which  otriecnon  is  overruled 
by  me,  and  to  the  overmhng  of  which  ejec- 
tion the  plaintiff  excepts." 

At  September  Term  1877,  there  was  a  "  Mo- 
tion for  a  new  trial  on  case  stat«d  filed  in  Gen- 
eral Term  October  8,  1877;"  and  on  the  8th  of 
December,  1877,  the  court  in  General  Term  re- 
versed the  judgment  below,  and  remanded  the 
caK  to  be  tried  anew.  At  the  third  trial,  the 
jury  returned  a  verdict  for  the  defendant,  un- 
der an  instruction  that  the  plaintiff  could  not 
recover  because  the  evidence  showed  contribu- 
tory negligence  on  his  part.  To  this  instruc- 
tion he  tendered  a  bill  of  exceptions,  which  was 
allowed  and  made  part  of  the  record  and,  after 
judgment  on  this  verdict  for  the  defendant,  was 
«atOTed  at  a  General  Term  of  the  court,  which, 
on  the  11th  of  November,  1878,  affirmed  the 
Judgment,  and  on  the  next  day  the  plaintiff 
sued  out  tliis  writ  of  error. 

Since  the  entry  of  the  case  in  this  court  the 
plaintiff  has  died,  and  the  action  is  prosecuted 
by  Us  administrator. 

The  Revised  Statutes  of  theUnited  States  relat- 
ing to  the  District  of  Columbia  contain  the  fol- 
lowing provisions:  an  exception  taken  at  the 
trial  of  a  cause  may  be  reduc^  to  writing  at  the 
time,  or  "  May  be  entered  on  the  minutes  of  the 
justice,  and  afterwards  settled  in  such  manner 
as  may  be  provided  by  the  rules  of  the  court,  and 
then  stated  in  writing  in  a  case  or  bill  of  excep- 
tions, wiHi  eo  muchof  theevidence  as  m^be  ma- 
terial to  the  questions  to  be  raised."  ^.  808. 
Tbe  justice  who  tries  the  cause  may,  in  his  dis- 
cretion,entert8in  a  motion,  entered  on  his  min- 
utes, to  set  aside  a  verdict  and  grant  a  new  trial 
upon  exceptions,  or  for  insufficient  evidence  or 
for  excessive  damages;  "  but  such  motion  shall 
be  made  at  the  same  term  at  which  the  trial  was 
had."  Sec.  804.  "  When  such  motion  is  made 
and  heard  upon  the  minutes,  ah  appeal  to  the 
General  Term  may  be  taken  from  ttie  decision, 
in  which  case  a  MQ  of  exceptions  or  case  shall 
be  settled  in  the  usual  manner."  Sec.  805.  "  A 
motion  for  a  new  trial  on  a  case  or  bill  of  ez- 
cqitions,  and  an  application  for  judgment  on  a 
special  verdict  or  a  verdict  taken  subject  to  the 
oi^nion  of  the  court,  shall  be  heard  in  the  first 
iattance  at  a  General  Term."    Sec.  806. 

By  the  ruletof  the  Supreme  Court  of  the  Dis- 
8ee  1«  Otto. 


trict  of  Columbia,  which  are  made  part  of  the 
record,  every  motion  for  a  new  trial  must  be 
in  writing,  and  state  the  grounds  upon  which 
it  is  based,  and  be  made  within  four  days  after 
verdict,  and  be  entered  oa  the  minutes  of  the 
court  on  the  day  on  which  it  is  presented;  Rule 
61;  "  The  bill  of  exceptions  must  be  settled  be- 
fore the  dose  of  the  term,  which  may  be  pro- 
longed by  adjournment  in  order  to  prepare  it;" 
Rule  65;  and  "In  every  case,  the  fact  of  the  set- 
tling and  filing  of  the  bill  of  exceptions  and  that 
it  is  made  part  of  the  record  shall  be  noted  on 
the  minutes  of  the  court."    Rule  68. 

By  the  statutes  above  quoted,  although  amo- 
tion for  a  new  trial  on  a  case  or  bill  of  excep- 
tions may  "  be  heard  in  the  first  instance  at  a 
General  Term,"  any  exception  stated  in  the  case 
or  bill  must  either  have  been  reduced  to  writ- 
ing at  the  trial,  or  have  been  then  entered  on 
the  minutes  of  the  Justice  and  "afterwards 
settled  in  such  manner  as  mav  be  provided  by 
the  rules  of  the  court,"  and  those  rules  require 
it  to  be  "  settled  before  the  close  of  the  Term." 

The  record  in  this  case  shows  that  October 
Term,  1876,  was  adjourned  without  day  on  the 
6th  of  January,  1877,  and  does  not  show,  other- 
wise than  by  the  certificate  afterwards  filed  by 
the  Judge,  what  were  his  rulings  in  matter  of 
law,  or  that  any  exceptions  to  such  rulings  was 
taken  by  the  defendant.  The  only  motion  for 
a  new  trial  made  within  four  days  after  ver- 
dict, as  required  by  the  61st  Rule,  was  the  mo- 
tion filed  at  that  T^rm.  Even  if  the  court  in 
General  Term  could  dispense  with  its  rules  so 
far  as  to  entertain  an  original  motion  for  a  new 
trial  after  the  time  therein  prescribed,  and  if  the 
"  motion  for  a  new  trial  upon  case  stated  filed 
in  General  Term,  October  8,  1877,"  can  be 
deemed  a  distinct  motion  filed  for  the  first  time 
in  the  General  Term,  tbe  difficulty  remains  that 
the  only  case  stated  which  appears  of  record  is 
the  case  stated  by  the  Judge  two  months  after 
the  final  adjournment  of  the  Term  at  which  he 
had  overruled  the  motion  made  before  him  for  a 
new  trial  on  the  ground,  among  others,  that  the 
verdict  for  the  plaintiff  was  contrary  to  law,  and 
had  rendered  ^dgment  on  that  verdict,  and  an 
appeal  from  his  judgment  had  been  taken  to 
the  General  Term.  At  that  stage  of  the  case, 
the  Judge  could  not,  without  contravening  the 
express  provisions  of  the  statutes  and  the  decis- 
ions of  ttiis  court,  present  for  consideration  in 
an  appellate  court  questions  of  law  which  had 
not  been  made  part  of  the  record  at  the  Term 
at  which  his  judgment  was  rendered.  Oenere» 
V.  Bonnenurr,^  Wall. ,  564  [74  U.  8. ,  XIX. ,  227]. 
The  judgment  setting  aside  the  verdict  for  the 
plaintiff  and  ordering  a  new  trial  was,  there- 
fore, erroneous,  wheuier  it  is  to  be  treated  as 
proceeding  upon  a  distinct  motion  filed  at  the 
General  T^rm,  or  upon  an  appeal  from  the  de- 
cision of  the  Judge  on  the  original  motion  filed 
before  him. 

As  the  error  appears  on  the  record,  no  bill  of 
exceptions  was  necessary  to  secure  the  rights 
of  tbe  party  aggrieved.  Bennett  v.  BuUerworik, 
11  How.,  669.  As  the  erroneous  order  directed 
further  proceedings  in  the  court  below,  he 
could  not  bring  the  case  to  this  court  until  after 
such  proceedings  had  been  had  and  a  flnaljudg- 
ment  rendered  against  him.  Baker -7.  White, 
98  U.  8.,  176J^MIL,  480];  Bottmek  v.  5r»nA- 
erhaffamte,  [7&].    As  vrithout  that  error  the 
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final  Judgment  coold  not  have  gone  against 
him,  the  question  is  open  on  his  writ  of  error 
upon  the  final  judgment. 

The  judgment  rendered  upon  the  verdict  in 
favor  of  the  plaintiff  liavine  heen  erroneously 
set  aside,  the  subsequent  flniJ  judgment  for  the 
defendant  must  be  reversed,  and  the  former 
judgment  for  the  plaintiff  affirmed  as  of  the 
date  when  it  -was  rendered,  in  order  to  prevent 
the  action  from  being  abated  by  the  subsequent 
death  of  the  plaintiff.  Ititehea  v.  Oterman,  108 
U.  8.,  62  [XXVI.,  869]. 

Ordered  Mcordingly. 

Mr.  Jitttiee  Field  was  not  present  at  the  ar- 
gument and  took  no  part  in  the  decision  of  this 
case. 

Tnieoopf.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Goort,  U.  8. 


JOHN  B.  MOFFITT,  Appt., 

V. 

SAMUEL  B.  ROOERS,  STEPHEN  MOORE 
AND  HOMER  ROOERS. 


(Sees,  a,  16  Otto, 
VoidpcUeni, 


The  flrst  claim  of  MofBtfs  re-issued  patent  for  an 
inn>rovement  in  beel  stlSenen  (or  boots  and  shoes 
is  broader  than  any  claim  of  his  original  patent  and 
is,  therefore,  void. 

[No.  87.] 
Argiied  Od.  13,  16,  188t.  Decided  Oct.  SO,  188i. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

Statement  of  the  case  b^  Mr.  Juttiee  Woods: 

This  is  a  suit  in  eqmty  brought  for  the  in- 
fringement of  re-issuMl  letters  patent,  dated 
December  8,  1874,  granted  to  the  complainant, 
John  R.  Moffltt,  for  an  improvement  in  the 
manufacture  of  heel  stiffeners  for  boots  and 
shoes.  The  original  patent  bore  date  May  21, 
1872. 

Heel  stiffeners  or  counters,  as  they  are  some- 
times called,  were  formerly  made  l^  hand,  the 
leather  being  shaped  upon  the  last  while  wet, 
b^  the  blows  of  the  shoemaker's  hammer.  Pre- 
vious, however,  to  the  date  of  the  complainant's 
original  letters  patent,  ready-made  molded 
counters  were  manufactured  by  placing  the 
counter  blank  across  the  opening  of  ^e  mold 
and  forcing  it  into  the  mold  by  a  plunger  or 
former,  or  by  placing  the  blank  upon  the  baCk 
of  the  stationary  former,  and  forcing  it  around 
the  former  by  the  pressure  of  the  mold.  Coun- 
ters had  also  been  diaped  on  machines  by  which 
a  rolling  pressure  was  applied.  As  early  as  18S^ 
machines  known  as  the  Nichols  were  employed. 
This  machine  had  a  rotating  ' '  former  "  circular 
in  cross  section,  which  was  applied  by  pressure 
to  another  circular  roller,  conforming  to  this 
"former"  longitudinally,  the  object  oeing  to 
set  leather  into  the  proper  8tiai>e  either  for  soles 
or  heel  stiffeners. 

In  the  specification  of  his  original  patent, 
Moffltt  declared :  "In  molding  to  shape,  ready- 
made  counters  or  stiffeners  for  heels  of  boots 
and  shoes  made  of  various  materials,  but  usu- 
ally of  waste  bits  of  leather,  a  difficulty  eziste,  > 
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by  reason  of  Uie  peculiar  shape,  in  getting  an 
equal  or  sufficient  pressure  upon  all  parts  of 
such  counter  so  as  to  get  uniform  hardness 
throughout,  and  also  another  difficulty  in  get- 
ting a  true  and  proper  permanent  form  uirou^ 
out  all  parts  of  the  same  counter,  some  of  it, 
especially  in  leather,  being  of  a  more  spongr 
nature  than  other  parts.  This  difference  or  lack 
of  homogeneitr  prevents  a  uniform  solidity, 
and  precludes  tne  true  preservation  of  thesbap& 
which  a  mold  may  impart. 

The  object  of  my  invention  is,  not  onlv  to- 
make  more  perfect  ready-made  counters  uian 
can  be  made  by  an^  molding  process,  but  also- 
to  make  a  new  article  of  manufacture,  vix.:  & 
"  rolled '  counter,  prepared,  solidified  and  uni- 
formly hardened  and  set  to  shape  by  rolling 
pressure,  such  rdling  action  producing  a  new 
as  well  as  better  article,  and  admitting  of  pro- 
ducing the  same  from  material  hitherto  found 
too  intractable,  such  as  leather  board,  sheet 
metal,  etc.  Instead,  therefore,  of  shaping  the 
stiffener  in  mold,  I  employ  no  mold  oi  any 
kind,  but  use  a  moving  lormer,  A,  devised  by 
me,  of  a  shape  adapted  to  give  the  desired  shape 
to  the  coimters,  and  set  eccentrically  on  a  shait, 
B,  the  shaft  being  arranged  to  have  a  contin- 
uous or  reciprocanng  rotary  movement,  either 
by_  hand  or  bv  power  as  described.  Benea^ 
this  former  I  place  a  roller,  C,  having  a  profile  as 
shown,  the  converse  of  and  conforming  to  that 
of  the  '  former,'  the  shaft  of  the  roller  having 
its  bearings  in  the  main  frame,  D.  The  ehaf t  of 
the  former  has  its  bearings  in  a  swing  frame,  E. 
F  is  a  treadle  strap,  whereby  the  swing  frame 
may  be  puUed  down  to  give  any  ret^uired  degree 
of  pressure,  and  which  also  permits  the  eccen- 
tric former  to  rise  and  fall,  as  in  its  movements 
it  rides  and  rolls  over  the  surface  of  the  counter, 
the  counter  piece  being  placed  centrally  upon 
the  '  former  and  bei^  rubbed  and  rolled  aa 
well  OS  squeezed  between  them  while  being; 
brought  into  shape. 

The  'former,'  as  will  be  seen,  projects  further 
from  its  axis  on  one  side  than  on  the  other,  so 
as  to  conform  nearly  to  the  general  form  of  the 
curves  of  the  inside  of  a  shaped  counter.  This 
gives  a  rolling  action  in  addition  to  the  squeez- 
ing over  the  whole  body  of  the  counter.' 

The  cross  section  of  the  "  former,"  as  shown 
by  the  drawings  and  model,  was  elongated,  with 
one  or  both  ends  semi-circular. 

The  specification  proceeds  :  "  The  end  g  of 
the  '  former '  need  not  be  a  plane,  as  shown  in 
Fig.  1,  but  instead  maybe  rounded  at  its  oppo- 
site end,  as  shown  in  Fig.  8,  so  that  it  may  be 
continuously  revolved  and  in  either  direction. 
In  such  case  I  prefer  to  place  the  shaft  in  its 
center  or  equally  distant  from  both  ends. 

Instead  of  a  single  roll,  a  pair  of  auxiliary 
rolls  may  be  used,  as  shown  in  Fig.  4,  one  on. 
each  side  of  the  single  one." 

The  claims  were  thus  stated  : 

"I  claim:  1.  The  described  apparatus  for 
rolling  to  shape  heel  stiffeners  or  counters, 

2.  1  also  claim  as  a  new  article  of  man- 
ufacture heel  stiffeners  or  counters  shaped  and 
compacted  by  a  rolling  action,  as  descntied. 

8.  I  also  claim  the  process  herein  described 
of  shaping  and  setting  to  shape  heel  stiffeners 
or  counters  by  rolling  as  distinguished  from. 
molding." 

The  spedflcation  of  the  re-issued  patent  is 
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jubiUntialfy  the  same  as  that  of  the  ori^nal 
patent,  with  the  following  exceptions  : 

For  the  teim  "  rollers  "  In  the  original  speo- 
ificition,  the  words  "  supports  or  rollen  "  are 
nbititated  in  the  re-issued  specification,  and 
the  woid  "  mechanism  "  in  the  first  claim  of  the 
i»i(9ne 

In  the  le-iasued  spedflcation  the  requirement 
thtt  the  "former'*  should  be  set  eccentrically 
00  a  shaft,  and  the  statement  that  the  former 
projects  foitber  from  the  axis  on  one  side  than 
the  other,  are  omitted. 

The  claims  of  the  re-issued  patent  are  as  fol- 
lows: 

1.  In  a  machine  for  making  counters  or  stifF- 
eneis  for  boots  and  shoes,  a  turning  or  revolv- 
iaz  former  in  combination  with  mechanism  for 
luMcUng  and  shaping  the  blank  over  it. 

i.  Tne  revolving  or  turning  counter  former 
A,  in  combination  with  a  supporting  roll  or 
nOsforroUlDgor  for  rolling  and  flangmg  blank 
stock  faito  heefstiffeners,  suoetantially  as  shown 
and  described. 

3.  The  process  described  of  forming  the  heel 
seat  of  a  counter  by  means  of  a  former  having 
a  motion  about  a  center,  and  which  gives  to  the 
heel  seat  a  drawing  or  rubbing  action  against  a 
flange  or  bearing  surface  in  addition  to  ue  roll- 
bigaction. 

The  infringement  charged  against  the  defend- 
ants was  in  the  use  by  Uiem  of  the  device  de- 
acrihed  in  the  re-issued  letters  patent  of  Louis 
Cot£,  dated  June  2, 1874. 

The  spedflcation  of  this  patent  declares : 
"The  invention  or  machine  consists  of  a  rotary 
hewl  of  a  spherical,  spheroidal  or  sphero-cylin- 
drical shape,  fixed  upon  and  concentrically 
with  a  rotarr  shaft,  in  combination  with  a  sta- 
tionary mold  correspendingly  or  approximately 
ao  concaved,  whereby,  by  the  revolution  of  the 
■id  rotary  head  within"  the  mold,  a  piece  of 
lestber  01  suitable  form  introduced  between 
them  may  be  drawn  into  and  through  the  con- 
cavity of  the  mold,  and  receive  a  curved  form 
Imguiwise  and  withdrawn,  and  thereby  be 
adapted  for  use  as  a  stiffening  for  a  boot  or 
aboe." 

A  clear  idea  of  the  contrivance  covered  by 
the  Cot€  potent  may  be  derived  from  the  draw- 
tags  which  iUnstrated  the  specification. 

On  final  hearing  of  the  cause  the  drcuit  court 
dianiased  the  bill  and  the  complainant  ap- 
pealed. 

Memrt.  George  Hau4inflp,  William  A. 
MteUod  aad  J.  K  Maynadier,  lot  mpeWsoA. 

Memrt.  Chaume^'SialthandTiMNiUM  L. 
Wakefleld.  for  appellees. 

-Vr.  JiuUee  Wooda  delivered  the  ophiion  of 
the  court: 

The  eTideDc^e  leaves  no  doubt  in  our  minds 
that  the  first  claim  of  MofBtt's  re-issued  patent 
ii  broader  than  any  claim  of  his  original  patent. 
IV  original  patent  covered  an  elongated  heel 
Au)ed  former,  set  eccentrically  upon  its  shaft. 
Thb  was  an  essential  part  of  the  invention  de- 
ietifaed  in  the  original  patent  The  spedfication 
dedsres:  "  I  use  a  '  former,'  A,  of  a  shape 
idffited  to  give  the  desired  shape  to  the  counter, 
nn  act  eccentrically  on  the  shaft  B."  The"form- 
er*  shown  by  the  diawinga  is  elongated  and 
hcd  ahwed  in  cross  section.  The  spiecification 
fiittlKr  oedxres:  "The 'former, 'as  will  be  seen, 
SeeWOno. 


projects  further  from  its  axis  on  one  side  than 
on  the  other,  so  as  to  conform  nearly  to  the  gen- 
eral form  of  Uie  ctirves  of  the  inside  of  the  shaped 
counter.  This  gives  a  rolling  action  in  addition 
to  the  squeezing  over  the  whole  body  of  the 
counter.' 

The  specification  of  the  re-issued  patent  omits 
both  of  these  statements,  and  thus  allows  a 
"former"  to  be  made,  if  desired,  with  a  circular 
cross  section,  and  to  be  set  concentrically  on  its 
shaft.  It  is,  therefore,  clear  that  it  covers  a  con- 
trivance essentially  different  from  that  described 
in  the  original  spedflcation  and  claim. 

The  first  claim  of  MofBtf  s  re-issued  patent  dif- 
fers materially  from  the  specification  and  first 
claim  of  the  original  patent  in  another  particu- 
lar. The  original  specification  thus  describes 
the  means  by  which  the  blank  stock  is  pressed 
against  the  "former  ";  " Beneath  the  former  I 
place  a  roller,  C,  having  a  profile,  as  Bbown,  the 
converse  of  and  conforming  to  that  of  the  form- 
er, the  shaft  of  the  roller  having  its  bearings 
in  the  main  frame,  D."  It, is  also  stated  that 
' '  Instead  of  a  single  roll,  a  t^ir  of  auxiliary  rolls 
may  be  used,  as  m  Fig.  4,  one  on  each  side  of 
the  single  one."  In  the  first  claim  of  the  re-is- 
sued patent  the  deirice  of  one  or  three  rolls  is  ex- 
panded to  cover  "  any  mechanism  for  holding 
and  shapins;  the  blank  over  "  the  "  former." 

It,  there&re,  appears  that  the  specification 
and  first  claim  of  the  origiifal  patent  was  in- 
tended to  cover  an  elongated  heel  shaped  form- 
er, eccentrically  set  upon  its  shaft,  against 
which  the  material  of  which  the  counter  was  to 
be  made  was  pressed  by  a  revolving  roller  or 
rollers,  and  that  the  first  claim  of  the  re-issued 
patent  was  expanded  so  that  it  might  cover  a 
"  former"  circular  in  cross  section,  concentric- 
ally set,  and  revolving  in  the  semi-circular 
groove  of  a  stationary  mold,  by  which  the  ma- 
terial was  pressed  against  the  former. 

The  difference  between  the  device  covered  by 
the  sjiecification  and  first  claim  of  the  original 

Eatent,  and  the  device  which  might  be  embraced 
y  the  specification  and  first  claim  of  the  re-is- 
sued patent,  is  essential  and  paljpable. 

If  the  evidence  proves  any  infringement,  it  is 
of  the  first  claim  on^  of  complainant's  re-issued 
letters  patent,  and  that  such  infringement  is  by 
the  use  of  the  machine  covered  by  the  Cot6  pa- 
tent. 

The  purpose  of  the  complainant  to  cover  by 
his  re-issued  patent  the  invention  described  in 
the  Cots  patent  is  clear  and  is  not  denied.  It  Is 
evident  that  the  Cot£  machine  does  not  infringe 
the  original  patent  of  Mofflt.  The  "  former  " 
descriMd  in  the  original  specification  of  Moffitt 
being  elongated  in  cross  section  and  eccentrical- 
ly set  upon  its  shaft,  could  not  have  either  a  ro- 
tating or  reciprocating  movement  in  the  semi- 
circular grooved  mold  of  the  Cote  patent,  and 
by  no  stretch  of  construction  could  the  station- 
ary grooved  mold  of  the  latter  patent  be  consid- 
ered the  equivalent  of  the  cylindrical  revolving 
rollers  of  Mofiitt's  original  patent. 

The  specification  and  first  claim  of  the  re-is- 
sued patent  is  a  plain  attempt  to  include  a  de- 
vice which  was  not  and  could  not  be  fairly  cov- 
ered by  the  original  patent.  That  claim  is,  there- 
fore, for  that  reason  void.  OiU  v.  WeUt,  22 
Wall.,  1  [89  U.  S.,  XXn.,  699];  Ue  Wood  Pa- 
per Patent,  28  Wall,  B68J90U.8.,  XXm.,81]; 
Poteder  Co.  v.  Powd^  Worki,  98  U.  8.,  126 
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MiUer  v.  Bram  Co.,  104  U.  8., 
uvd  [XXVL:  7881;  JamM  v.  Oan^Odl.  104  U. 
8.,  M»  rXXVI..  TOO];  HeaUl  v.  Siee,  104  U. 
8.,  787  TXXVI.,  91(J];  Ainfc  t.  liwtU,  105 
U.  8.,  160  [XXVL,  1018];  Johrum  r.  A  B. 
Co.,  106U.  8., 689 [XXVL,  1182].  Andtheevi- 
dence  shows  no  iniringement  of  any  other  claim 
of  the  le-lsBued  patent 

Tht  deem  of  tM  CiretM  Court  dismitting  the 
biU  toot,  ihtr^ore,  right  and  mutt  be  affirmed. 

True  oopr.    Test : 

Jamee  H.  HoKenner,  caerk,  Pup.  Court,  U.S. 

cited-]aru.8.,«4t. 


Ex  Parte: 

In  the   Matter  of  the  BALTIMORE 

OHIO  RAILROAD   COMPAMT, 

Petitioner. 

(Bee  8.a,U  Otto,  »-r.) 

Juritdietion  a»  to  amtmnt. 

Wben,  In  admltaltjr,  distinct  causes  of  action  In 
favor  of  distinct  parties,  growlnff  out  of  the  same 
transaction,  are  united  In  one  suit,  distinct  decrees 
In  faror  of  or  against  distinct  parties  cannot  be 
Joined  to  gire  this  court  Jurisdiction  on  appeal. 

[No.  I  Orig.] 
Argued  Oct.  16,  fr.JSSe.   Decided  Get.  SO,  X88g. 

PETITION  for  mandamus. 
The  histoiy  and  facts  of  the  case  suffi- 
ciently ^pear  in  the  opinion  of  the  court. 

Meurt.  Eb«a  J.  O.  CroM,  John  K  B. 
Latrdbe  and  J.  K.  Cowan,  for  petitioner. 

Meter*,  tobn  H.ThoauM  and  O.  L.  Thomat, 
eotUra. 

Mr.  Chief  Ju*HeeW»S\m  delivered  the  opin- 
ion of  the  coort: 

A  collision  occurred  in  the  barI)or  of  Balti- 
more, Maryland,  between  the  steatnor  Knick- 
erbocker, owned  by  the  Baltimore  &  Ohio 
Railroad  Company,  and  the  baige  J.  J.  Man- 
ger, owned  by  Jeannette  Maxon.  The  baige 
was  loaded  with  grain  belonging  to  the  part- 
nership firm  of  J.  &  C.  Moore  &  Company. 
Both  the  barge  and  her  cargo  were  injured  In 
the  collidon,  and  the  owners  of  the  barae  united 
with  the  owners  of  the  cargo  in  a  libel  against 
tlue  steamer  to  recover  the  damages  they  had 
respectively  sustained.  The  suit  thus  begun 
terminated  in  a  decree  in  the  Circuit  Court  for 
the  District  of  Maryland  in  favor  of  the  owner 
of  the  baige  for  $1,471.30,  and  in  favor  of  the 
owners  of  the  cargo  for  $8,709.18.  The  Rail- 
road Company,  as  the  claimant  of  the  steamer, 
prayed  an  appeal  to  this  court,  which  was  re- 
fused by  the  circuit  court  on  the  ground  that 
the  value  ot  the  matter  in  dispute  between  the 
steamer  and  the  respective  libelants  was  less 
than  five  thousand  dollars.  The  Company  now 
asks  a  mandamui  from  this  court  requiring  the 
circuit  court  to  allow  an  ^peaL 

Noia— JurlsdMion  of  U.S.  Atpreme  Cowi  de- 
oemis  on  amount;  tntereat  eontuit  tw  added  to  gtee 
Jurisdiction;  how  value  of  tiling  demanded  man  be 
ihoton:  uihat  eoset  reoieiKitlle loOhout  reoord  to (um 
in  oofHrovenu.  See  note  to  Gordon  v.  Ogdett,nu. 
&(tPet).88. 
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It  is  imposdUe  to  distinguish  this  case  ia 
principle  from  Oliter  v.  Alexiander,  6  Pet.,  148f 
StrtOton  T.  Jmrvit,  8  Pet.  4;  Spear  v.  Plaee,  11 
How.,  622,  and  RieJt  v.  Lamheirt,  12  How.,  847, 
under  which,  for  half  a  century,  it  has  beat 
held  that  when  in  admiralty  dininct  causes  of 
action  in  favor  of  distinct  parties,  growing  out 
of  the  same  transaction,  are  united  in  one  suit, 
according  to  tiie  practice  of  the  courts  of  that  ' 
jurisdictKni,  distinct  decrees  in  favor  of  or 
against  distinct  parties  cannot  be  joined  to  give 
this  court  jurismction  on  appeal.  In  Seaver  v. 
Bigdou,  6  WalL,  208  [72  U.  8.,  XVIH.,  696]; 
Pdeing  Co.  v.  Mt^ord.lOO  U.  8.,  147  [XXV:, 
691],  and  RuteOl  t.  StanteU,  106  U.  8.,  808 
[XXVL,  989],  this  rule  was  applied  to  analo- 
gous cases  in  Muity. 

The  cases  of  BMeldi  v.  7%oifMi»,17  How.4  [68  U. 
8^  XV.  ,941  :ifarfe<0>.  v.  ^/lnan,101  U.  8.,112 
rxXV.,  7^,  and  T/teOonnemara,  108  U.  8.,764 
[XXVI. ,  822],  relied  on  in  support  of  the  prraent 
application,stand  on  an  entirely  ditterent  princi- 
ple. There  the  controversies  were  about  matters 
m  which  the  several  claimants  were  interested 
collectivelyimderacommontitle.  Theyeachhad 
an  undiviaed  interest  in  tiie  claim,  and  it  was. 
perfectiy  immaterial  to  their  adversaries  how 
the  recovery  was  shared  among  them.  If  a  dis- 
pute arose  about  the  division.  It  would  be  be- 
tween the  claimants  themselves  and  not  with 
those  against  whom  the  claim  was  made.  The 
distinction  between  the  two  classes  of  cases  wa» 
clearly  stated  by  Ck.  J.  Taney  in  Shield*  ▼. 
Thomat,  and  that  case  was  held  to  be  within 
the  latter  class.  It  may  not  always  be  easy  to 
determine  the  class  to  which  a  particular  cas» 
belongs,  but  the  rule  recognizing  the  existence 
of  the  two  classes  has  long  been  established. 

Neither  is  the  case  of  The  Mamie,  106  IT.  8., 
778  [XXVI.,  9871,  an  authority  in  support  of 
this  application.  That  was  a  suit  by  the  owner» 
of  the  pleasure  yacht  Munie,  to  obtain  the 
benefit  of  the  Act  of  Congress  limiting  the  li- 
ability of  vessel  owners.  Rev.  Stat.,  sees. 
4288-4289.  The  aggregate  of  the  claims 
against  the  yacht  was  $^,000,  but  no  sinj^e 
claim  exceeded  $5,000.  The  theory  of  the  pro- 
ceeding authorized  by  this  Act  of  Congress  is, 
that  the  owner  brings  into  court  the  fund  which 
he  says  belongs  to  all  who  have  claims  against 
him  or  his  vewel  growing  out  of  the  loss,  and 
surrenders  it  to  them  collectively  in  satisfaction 
of  their  demands.  If  he  succeeds,  all  the  claim- 
ants have  a  common  interest  in  the  fund  thus 
created,  and  are  entitied  to  have  it  divided  be- 
tween them  in  proportion  to  the  amount  of  their 
respective  claims.  With  this  division  the  owner 
of  the  vessel  has  nothing  to  do.  He  surrenders 
the  fund  and  calls  on  all  who  have  claims  against 
him  growing  out  of  the  loss  to  come  in  and  di- 
vide It  among  themselves.  The  controversy  in 
the  suit  is  not  in  respect  to  his  liability  to  the 
different  parties  in  interest,  but  as  to  his  right 
to  surrender  the  fund  and  be  discharged  of  all 
further  liability.  His  dilute  is  not  with  any 
one  claimant  separately,  but  with  all  collect- 
ively. He  insists  that  Us  liability  in  the  aggre- 
gate does  not  exceed  the  value  of  his  interest 
in  the  vessel;  that  they  mtist  pay  all  their  sev- 
eral demands  amount  to.  He  does  not  seek  to 
have  it  determined  how  much  he  owes  each  one 
of  them,  but  to  what  extent  he  is  liable  to  them, 
collectively.   The  difference  between  what  he 
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admits  his  BabfHty  to  be,  and  the  aggregate 
amount  of  the  demands  against  him,  is  the 
amount  in  diq^iite.  In  the  case  of  The  Ifamie 
this  difference  was  more  than  $6,000  and  we, 
conseqnently  took  jurisdiction.  - 

RfiO/ntt  that  the  Circuit  Court  properly  re- 
fvmi  to  aUote  the  appeal,  and  the  potion  for  a 
mandamus  m,  tA«re/We,  denied. 
Traeeapj.   Teat: 

James  H.  If  oKenner*  Clerk,  Sup.  Gourt,  U.  B. 

ated-US  U.  B.,  U&,  180.  no,  577, 882;  108  0. 8.,  648. 


AMERICAN   COTTON    TIE    COMPANY 
(limited),  JAMES  J.  McCOMB,  Admr.  of 
Hast  F.  McComb,  Deceased,  ST  al.,  Apple., 
«. 
SIMEON  W.  SIMMONS  bt  al. 
(See  S.  c  18  Otto,  eo-M.) 
Patent  for  eoUon  bale  tie$. 

When  a  ooipoiatloii,  owner  of  three  patents  for 
vajOag  Iron  oea  for  cotton  bales,  oonasting  of  a 
InAieandalMUMLaold  auob  Oea  tor  uaewiQi  the 
vtirdi  indorsed,  "Uoeoaed  to  use  onoe  only," 
Wampfd  Into  the  body  of  the  metal,  and  after  use 
onoe,  the  ties  are  sou  for  old  iron ;  held,  that  de- 
fendant who  Ixnwht  tbem  as  scrap  Iron,  and 
*ia%1»lwied  and  welded  and  used  them  as  Uea  for 
ooCtoo  bales,  Infirlnged  the  patents. 

[No.4r] 
BiAmUted  Oct.  Xi,  188S.  Decided  Nov.  6, 188i. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island. 

The  htstoiy  and  facts  of  the  case  further  tip- 
pear  in  the  opinion  of  the  court. 

The  plainnJts  were  the  owners  of  patents  for 
imptoTements  In  metallic  cotton  l>ale  ties,  each 
tie  consisting  of  a  buckle  and  a  band.  They 
granted  no  Ifoenses  to  make  the  ties,  but  them- 
sdres  made  them  and  supplied  the  market 
Tbev  stamped  In  the  metal  of  the  bnckle  the 
woras,  "Licensed  to  use  once  only."  The  de- 
Hendants  bought  as  scrap  iron  the  buckles  and 
haoda  at  the  cotton  mills,  after  the  bands  had 
been  severed  to  release  the  bale,  and  rolled  and 
(tiaisfatened  the  pieces  of  the  bands,  and  riveted 
together  their  ends,  and  cut  them  into  proper 
lengths  for  ties,  and  sold  them,  with  the  buck- 
les, to  be  used  as  ties,  nothing  being  done  to  the 
liockks. 

It  wss  not  decided  that  th^  were  liable  as  in- 
bioeen  merely  because  they  had  sold  the 
hackle  considered  apart  from  the  band  or  from 
the  entire  structure  as  a  tie. 

Ifr.  Saaiael  A.  Pwnon,  for  appellants. 

Mr.  Bf>niaiHfa  F.  TbunrtoB,  for  appel- 
m. 

Jfr.  JtuHee  BlateUbrd  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  by  the  plaintiffs  inasuit  in 
sjnity  from  a  decree  dismissing  the  bill  of  com- 
print The  suit  was  brought  for  the  infringe- 
neot  of  three  several  letters  patent:  No.l9,4«(), 
gaated  to  Frederic  Cook,  March  S,  1858.  for 
to  "haprovement  in  metallic  ties  for  cotton 
hsks,"  and  extended  for  seven  years  from 
SseWOrro, 


March  8,  1872;  re-issued  letters  patent  No. 
5,388,  granted  to  James  J.  McOomb,as  assignee- 
of  George  Brodie,  March  25,  1878,  for  an  "im- 
provement in  cotton  bale  ties"  (the  original 
patent  having  been  granted  to  Brodie,  as  in- 
ventor, March  22,  1859,  and  re-issued  to  him. 
April  27,  1869,  and  extended  for  seven  years 
from  March  22,  1878);  and  No.  81,252,  granted 
to  J.  J.  McComb,  January  29, 1861,  for  an  "im- 
provement in  iron  ties  for  cotton  bales,"  and 
extended  for  seven  years  from  January  29, 

1875.  They  are  seveially  known  as  the  Cook, 
the  Brodie,  and  the  McComb  patents.  The 
Cook  patent  expired  March  2,  1879;  tbeKodie 
patent,  Maroh  22,  1880;  and  the  McComb  pa- 
tent, Januuy  29,  1882.  The  phiintiffs  are  the 
American  Cotton  Tie  Company,  Limited,  & 
British  Corporation;  James  J.  McComb,  admin- 
istrator of  Marr  F.  McComb,  deceased;  and 
the  said  James  J.  McComb,  Charles  O.  Johnsen 
and  Emerson  Foote,  each  in  his  own  behalf  and 
as  a  copartner  in  a  firm  called  the  American 
Cotton  Tie  Ccmipany.  The  defendants  are  Sim- 
eon W.  Simmons  and  two  other  persons,  doing 
business  as  the  Providence  Cotton  Tie  Compa- 
nv.  The  Cook  patent  was  assigned  to  McComb 
mich  21, 1872.  The  Brodie  re-issue  of  1869, 
with  all  rights  to  re-issue,  renewal,  and  ex- 
tension, was  assigned  to  McComb  Maroh  19, 
1878.  On  the  2^  of  June,  1874,  McComb  as- 
signed to  himself,  Johnsen  and  Foote,  who 
composed  the  firm  called  the  American  Cotton 
Tie  Coinpany,  the  Cook  patent  as  extended, 
and  the  Brodie  patent  as  le-issued  in  1869  and 
as  extended.  Mary  F.  McComb  became,  in 
1861,  the  owner  of  the  McComb  patent  She 
died  in  1874  intestate,  and  McComb  was  ap- 
pointed her  administrator.  On  the  first  of  March, 

1876,  the  firm  called  the  American  Cotton  Tie 
Company  assigned  to  the  Corporation  called  the 
American  Cotton  Tie  Company,  Limited,  the 
Cook  patent  as  extended,  and  the  Brodie  patent 
as  extended  and  as  re-issued  in  1878.  On  the 
same  day  McComb,  individually  and  as  admin- 
istrator, assigned  to  the  said  corporation  the 
McComb  patent  and  its  extension. 

The  trill  is  in  the  usual  form,  and  was  filed  in 
November,  1876.  It  allies  that  the  def endanta 
have  made,  used  and  som  to  others  to  be  used, 
the  patented  inventions  and,  also,  metalUc  ties 
for  cotton  bales  containing  the  patented  inven- 
tions. No  defense  affecting  the  validity  of  the 
patents  sued  on  is  set  up  in  the  answer.  The 
only  defense  pleaded  or  made  is  as  to  infringe- 
ment. 

The  Corporation  plaintiff,  since  it  acquired 
dtle  to  the  three  Mrtents,  in  Maroh,  1876,  has 
carried  on  the  business  of  making  cotton  bale 
ties  under  the  patents.  The  form  of  tie  It  bae 
prindpollv  made  is  the  form  of  the  McComb 
patent,  which  is  called  the  "  arrow  tie,"  from 
the  shape  of  the  five  sided  hole,  cut  in  the  plate 
of  the  buckle.  It  has  not  granted  any  licenses 
to  make  the  ties,  but  has  itaelf  supplied  the  de- 
mand for  them.  The  tie  consists  of  a  buckle 
and  a  band,  all  made  of  metaL  The  bond  goes 
aroimd  the  bale  and  the  two  ends  of  it  are  con- 
fined by  means  of  the  buckle.  On  each  of  the 
buckles  whieb  the  Corporation  has  made  and 
put  upon  the  market  it  has  placed  the  words 
"  Licensed  to  use  once  only,  stamped  Into  the 
body  of  the  metal.  This  practice  was  also  ob- 
served by  its  predecessor,  the  copartnership 
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flrin.  The  tie,  conriathig  of  bucUe  and  band, 
is  purchased  bjr  the  peraon  who  desires  to  use  it 
to  confine  the  cotton  in  the  bale,  and  is  placed 
around  the  bale  on  the  plantation  or  at  the  cot- 
tonpreas.  It  remains  on  the  bale  until  tlie  bale 
reaches  Uie  cotton-mill,  and  the  band  of  the  tie, 
which  is  of  hoop  iron,  is  then  cut.  The  buckle 
and  the  band,  thus  free,  become  scrap  iron,  and 
are  sold  as  such.  The  hoop  is  too  short  for  the 
length  required  for  bailing,  if  it  were  to  be 
mended  by  lapping  and  riveting  the  two  ends 
at  the  place  of  severance,  and  to  bale  with  it  re- 
quires that  there  should  be  a  free  end  which 
may  be  confined  at  the  buckle  in  the  process  of 
baling.  The  defendants  buy  the  buckles  and 
severed  hoops  at  the  cotton-inills,  a^  scrap  iron, 
the  hoops,  when  bought,  betaig  in  bundles, 
bent,  and  being  pieces  of  unequallengths,  some 
cut  at  one  distance  from  the  buckle  and  some 
at  another.  The  defendants  straighten  the  old 
pieces  of  hoop  and  roll  them  by  cold  rolling, 
and  punch  the  ends  with  holes  and  rivet  the 
pieces  together,  and  form  a  buid  bv  catting  it 
to  the  proper  lenjth,  wWch  bana,  with  the 
buckle  accompany  mg  it,  makes  a  tie  ready  for 
use.  In  using  the  tie,  one  end  of  the  l»nd  is  at- 
tached to  one  end  of  the  buckle  bv  a  loop  in 
that  end  of  the  buid,  and  then  the  band  is 
passed  around  the  bale,  and  its  free  end  is 
slipped,  by  a  loop  made  in  it,  through  a  slit  in 
the  buckle,  around  the  other  end  of  tne  buckle, 
while  the  bale  is  under  pressure.  When  the 
pressure  is  removed,  the  expansive  force  of  the 
compressed  cotton  holds  the  looped  ends  of  the 
bands  in  place  in  the  buckle,  the  looped  ends 
being  confined  between  the  bale  and  the  body 
of  the  band.  The  use  of  the  arrow  tic  has  been 
very  extensive.  The  defendants  sell  to  others 
to  be  used  the  ties  which  they  so  prepare,  and 
do  not  themselves  bale  cotton  with  them.  Baled 
cotton  is  sold  in  the  United  States  without  tare; 
that  is,  the  iron  of  the  buckle  and  the  hoop  is 
weighed  with  the  cotton  and  the  bagging,  and 
the  whole  is  sold  by  weight  at  the  price  of  the 
cotton  per  pound.  The  scrap  iron  consisting  of 
the  buckles  and  cut  hoops  is  sold  at  1^  cents 
per  pound,  while  the  Corporation  sells  its  ties 
at  6  cents  per  pound. 

The  specification  of  the  Cook  patent  de- 
scribes a  buclde  with  a  slot  cut  through  one  of 
its  end  bars,  so  that  the  end  of  the  &nd  may 
be  slipped  through  sidewise  instead  of  being 
push^  through  endwise.  The  8d  claim  is  to 
"  The  herein  described  '  slot,'  cut  through  one 
bar  of  clasp,  which  enables  the  end  of  the  tie  or 
hoop  to  be  slipped  sidewise  underneath  the  bar 
in  clasp,  so  as  to  effect  the  fastening  with  great- 
er rapuUty  than  by  passing  the  end  of  the  tie 
through  endwise." 

The  specification  of  the  Brodie  re-issue  states 
that  his  invention  "  Relates  to  the  combination 
with  open  slot  ties  of  metallic  bands  having 
their  ends  free,  and  held  in  position  by  the  ex- 
pansion of  the  bale."  Some  of  the  orawings 
show  an  open  slotted  link  or  buckle  in  connec- 
tion with  a  band,  and  the  specification  states 
that  the  ends  of  the  l»nd  are  "  Turned  under 
the  link  and  held  in  position  by  the  pressure  ex- 
erted by  the  expansion  of  the  bale.  It  adds: 
"  In  the  latter  mode  of  use,  the  slack  may  be 
readily  taken  up  by  forming  the  loop  in  the  iron 
at  the  moment  of  making  the  fastening,  and 
passing  the  end  thus  looped  through  the  open- 
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ing  in  the  side  of  the  Uok.  The  band  Is  thus 
slipped  sidewise  through  the  opening  into  the 
slot  instead  of  thmsting  it  through  endwise." 
The  8d,  4th  and  Sth  c&lms  of  the  Brodie  re- 
issue are  in  these  words:  "8.  The  combina- 
tion of  an  open  slot  for  introducing  the  band 
sidewise,  witii  a  link  having  a  single  Tectanga- 
lar  opening  for  holding  both  ends  of  a  metaSic 
band  and  tiieband.  4.  An  open  slotted  link, 
when  combined  with  metdlic  bcmds,  Uie  ends 
of  which  are  turned  under  the  link  and  held  in 
position  by  the  expansion  of  the  bale.  5.  The 
method  of  baling  cotton  with  metallic  bands, 
and  taking  up  the  slack  of  the  band  by  bend- 
ing the  same  at  any  desired  point  into  the 
form  of  a  loop,  and  passing  sucn  loop  sidewise 
through  an  open  slit  into  the  slot  intended  to 
receive  it  and  over  the  bar  of  the  clasp  intended 
to  hold  it." 

The  specification  of  the  McComb  patent  states 
that  the  nature  of  his  invention  "  Consists  in 
the  use  of  a  peculiarly  shaped  buckle  as  a  fast- 
ening or  tie  for  the  ends  of  the  iron  hoops."  It 
says  that  the  "buckle  is  a  piece  of  wrought 
iron  or  other  metallic  substance,  about  the 
eighth  of  an  inch  thick,  an  inch  and  three  quar- 
ters wide,  and  two  inches  long  (the  size  being 
modified  to  suit  the  width  of  the  hoop  used), 
with  an  oblong  hole  or  aperture  cut  or  punched 
through  the  center; "  that  the  five  sides  of  the 
plate  of  the  buckle  are  equal  and  parallel;  and 
that  the  two  largest  of  the  five  sides  of  the  ob- 
long hole  are  of  equal  length,  and  are  equal  in 
length  to  the  width  of  the  hoop.  The  draw- 
ings show  the  two  sides  forming  the  arrow  part 
as  of  equal  length.  The  slit  or  slot  is  cut 
through  one  of  the  sides  of  the  plate  opposite 
one  of  the  two  longest  sides  of  the  central  hole, 
so  that  one  of  the  loops  of  the  hoop  stretches 
across  and  covers  the  slit.  The  claim  of  the 
patent  is  this:  "  Forming  a  link  or  tie  with  an 
oblong  aperture,  one  end  of  which  is  arrow 
shaped,  or  rather  presents  two  sides  of  an  equi- 
lateral triangle,  the  design  of  this  arrow  shaped 
end  being  not  only  to  force  the  loop  or  bend  of 
the  hoop  over  the  slot,  which  it  does  with  un- 
erring precision  when  the  bale  expands  after 
being  released  from  the  press,  but,  also,  to  se- 
cure an  equal  bearing  upon  the  separated  parta 
of  the  slotted  side  of  the  tie." 

A  buckle  without  a  band  will  not  confine  a 
bale  of  cotton.  Although  the  defendants  use 
a  second  time  buckles  onginally  made  by  those 
owning  the  patents  and  put  by  them  on  the 
market,  they  do  not  use  a  second  time  the  orig- 
inal bands  in  the  condition  in  which  thoFe 
bands  were  originally  put  forth  with  such 
buckles.  They  use  bands  made  by  piecineto- 
gether  several  pieces  of  the  old  bands.  The 
band  in  a  condition  fit  for  use  with  the  buckle 
is  an  element  in  the  8d  claim  of  the  Brodie  re- 
issue. That  claim  is  for  a  combination  of  the 
open  slot  arranged  to  allow  of  the  sidewise  in- 
troduction of  the  band,  the  link  or  buclde  with 
the  single  rectangular  opening  arrantred  so  as  to 
hold  both  ends  of  the  band,  and  the  band.  The 
old  buckle  it'hich  the  defendanta  sell  has  the 
slot  of  Cook,  and  the  slot  and  rectangular  open- 
ing of  Brodie,  and  the  slot  and  arrow  shaped 
opening  of  McComb.  Whatever  right  the  de- 
fendants could  acquire  to  the  use  of  the  old 
bnckle,  they  acquired  no  right  to  combine  it 
witii  a  suhetantiiuly  new  band,  to  make  a  cotton 
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btlt  ti&  Ther  ao  combined  it  when  tbey 
eombfaMd  it  with  a  hand  made  of  the  pieces  of 
Ah  old  bud  in  the  way  described.  What  the 
de/eadants  did  in  piecing  together  the  pieces 
of  tlw  (dd  band  was  not  a  lepwr  of  the  band  or 
thetie,  inaaj  proper  sense.  The  band  was  vol- 
nnttrily  Krerod  by  the  consumer  at  the  cotton- 
mill,  because  tlie  ae  had  performed  its  fimction 
(rfoonfiniogthe  bale  of  cotton  in  its  transit  from 
tbe  plantatioa  or  the  press  to  the  mill.  Its  ca- 
pamrforuse  as  a  tie  was  voluntarily  destroyed, 
isitleftthebeleit  could  not  be  used  again  as  a 
lie.  As  •  tie  the  defendants  reconstructed  it, 
lUtouf^  they  u^ied  the  old  buckle  without  re- 
pairing that.  The  case  is  not  like  putting  new 
cntten  into  a  planing-machine,  as  in  TTtMon  y. 
Smhwto,  •  How.,  IW,  in  place  of  cutters  worn 
ontbynse.  The  prindple  of  that  case  was,tbat 
temporary  parts  wearuig  out  in  a  machine 
mi^t  be  re{daced  to  preserve  the  machine,  in 
tceordance  with  the  Intention  of  the  vendor, 
witboat  amounting  to  a  reconstruction  of  the 
macbine. 

Tbe  defendants  contend  that  they  do  not 
ooobue  tbe  band  with  the  buckle,  and  do  not 
tafringetbe  8d  claim  of  the  Cook  patent,  or  the 
U,  4&  and  6th  claims  of  the  Brodie  re-issue, 
or  the  claim  of  the  McComb  patent,  because 
tbey  do  not  bide  cotton  with  the  tie.  But  they 
nitidpate  in  combining  the  open  slot,  the 
buckle  and  the  band,  the  whole  being  so  ar- 
laiued  that  the  ends  of  the  band  can  be  turned 
BiMier  the  buc^e  and  held  in  position  by  the 
expansion  of  the  bale,  and  that  the  slack  of  the 
band  can  he  taken  up  bv  bendingUie  band  into 
tbe  form  of  a  loop,  ana  passing  tbe  loop  side- 
wise  throng  the  open  slit  into  the  hole  and 
orer  tiie  htMing  bar  of  tbe  plate.  They  sell  the 
tie  baring  the  cspad^  of  use  in  the  manner  de- 
Kribed,  and  intended  to  be  so  used.  Only  the 
bale  of  cotton  and  the  press  are  needed  to  pro- 
duce the  reralt  set  forth  in  the  specifications  of 
tbe  patents,  and  without  tbe  bale  of  cotton  and 
tbe  piiess  the  tie  would  not  be  made  or  sold. 
Tbe  slot  through  tbe  end  bar  of  the  buckle  in 
the  Cook  patent  is  <rf  no  practical  use  apart  from 
tbe  band  and  the  bale  of  cotton,  and  the  same 
tUng  is  true  of  the  link  of  the  McComb  patent 
vith  its  arrow  shaped  aperture;  and,  although  a 
penon  who  merely  maKes  and  sells  tbe  buckle 
or  link  in  each  case  may  be  liable  for  infring- 
ing Iboee  patents,  he  is  so  liable  only  as  be  is  re- 
guded  as  doine  what  he  does  with  the  purpose 
of  having  the  buckle  or  link  combined  with  a 
band  and  used  to  bale  cotton.  Because  the  de- 
fendants prepare  and  sell  the  arrow  tie,  com-, 
poeed  Ol  ue  oackle  or  link  and  the  band,  in- 
tending to  have  it  used  to  bole  cotton  and  to 
godooe  tbe  results  set  forth  in  the  Cook  and  the 
ncOamb  patents,  they  infringe  those  patents. 
Am  v.  Hammond,  1  Hohnes,  466;  Bowker  v. 
Dm*,  S  Bann.  &  Arden,  618.  We  do  not  decide 
that  they  are  Uable  aa  infringers  of  either  of  the 
thiee  patents  merely  because  they  have  sold 
tbe  bockle  considered,  spKct  from  the  band  or 
fnantheentire  structure  as  a  tie. 

We  are,  therefore,  of  opinion  that  the  defend- 
ants have  infringed  the  8d  claim  of  the  Cook 
patent,  the  8d.  43i  and  6th  claims  of  the  Brodie 
iv^ww,  and  the  claim  of  the  UcComb  patent. 
T^  ieeret  of  tis  Oinuit  Oowrt  it  rwtntd,  with 
"*>,  m'M  ditveUolu  to  enter  a  decree  for  the 
litiuUf*,  in,  nepeet  to  thate  claim*,  for  an  ae- 
See  IS  Otto.  U.  8.,  Book  87. 


count  of  profit*  and  damaoe*,  a*  profed  in  the 
bill,  and  to  take  tnekfwtMr  proeeedtne*  in  M« 
suit  a*  may  be  in  eottformiti/  with  the  opinion  of 
thi*  court. 
Trueoopy.    Test: 

James  H.  UoKenney,  Clerk,  Sup.  Court,  V.  a. 


JOHN  M.  BAILEY,  Late  Collector  of  Ik- 
TsasxL  Rbvunuu,  PIff.  in  Brr., 

NEW  YORK  CENTRAL  AND  HUDSON 
RIVER  RAILROAD  COMPANY. 

(See  B.  a,  U  Otto,  1(»-U8.) 

Scrip  dividends-tax  thereon. 

Ihe  oertifloates  of  the  New  Tork  Oentral  B.  B^ 
Oo.,  dated  Deoember  19, 1888  (form  slven),  consti- 
tuted a  sortp  dividend,  which  jusUned  the  nnnmn 
ment  of  an  internal  revenue  tax  and  constltated  a 
complete  prima  faiie  defense  to  an  action  to  re- 
cover back  the  same;  neverthdess.  It  was  compe- 
tent for  the  (Company  to  show  in  such  action  what 
amount  of  tbe  earnings  of  the  Company  aoorulng 
from  September  1, 180,  to  Deoember  It,  1888,  was 
represented  by,  and  included  in,  tbe  oertiflcates; 
and  this  amount  alone  being  subleot  to  tlie  tax,  the 

81atatiff  -was  entitled  to  recover  all  which  in  excess 
leieof  had  been  exacted  and  paid. 
[No.  87.1 
Argved  Oct.  90,  188t.       Decided  Not.  6, 1888. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New 
York. 

This  action  was  broua^t'on  May  88, 1878,  in 
the  Supreme  Court  of  the  State  of  New  York, 
by  the  defendant  in  error,  to  recover  certain 
assessments  amounting  to  $650,178.86,  alleged 
to  have  been  illegally  exacted  tmder  the  Act  <d 
July  1,  1862,  by  the  defendant  as  Collector  of 
Internal  Revenue.  On  petition  of  the  defend- 
ant the  cause  was  removed  into  the  court  b^ 
low.  The  trial  resvdted  in  a  verdict  in  tsmt 
of  the  plaintiff  for  the  full  amount  daimed, 
with  interest  and  costs,  by  direction  of  tbe 
court.  The  judgment  entered  on  that  verdict 
was  reversed  on  error  by  this  court,  and  tiie 
cause  remanded  with  directions  to  is«ie  a  new 
venire.  Bailey  v.  R.B.  Co..  88  U.  S.,  604,  XXTI., 
840. 

The  second  trial  resulted  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  for  |489,488.W 
with  costs,  amounting  in  all  to  $618,940.99; 
whereupon  the  defendant  sued  out  this  writ  ol 
error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

lle*»n.  Sanmel  F.  PhUUpa,  SoUdtor-Oen., 
and Bichard  Crotcley,  f orplaintiff  in  error. 

Mettr*.  Joseph  H.  Choate  and  Sidneg  T. 
Siiirehild,  for  defendant  in  error. 

Mr.  Juttice  Mattlkewn  delivered  the  opin- 
ion of  the  court: 

On  December  19,  1868,  the  New  York  Cen- 
tral Railroad  Ompany,  afterwards  merged  by 
consolidation  into  a  new  corporation,  the  de- 
fendant in  error,  ad<H>ted  a  preamble,  resolu- 
tions and  certificate,  of  which  the  following  is  a 
copy: 

"Whereas,  this  Company  has  hitherto  ex- 
pended of  its  earnings  for  uie  purpose  of  con- 
structing and  equipping  its  road,  and  in  the 
purchase  of  real  estate  and  other  properties. 
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-with  a  view  to  the  increase  of  its  tra£9c,  moneys 
e(raal  in  amonat  to  eighty  per  cent  of  the  c^- 
tal  stock  of  the  ConuMny ;  imd  whereas,  the  sev- 
eral stockholders  of  the  Company  are  entitled 
to  evidence  of  such  expenditure,  and  to  re-im- 
bursonent  of  the  same  at  some  convenient 
future  period  :  Now,  therefore, 

BegolMd,  That  a  certificate,  signed  by  the 
president  and  treasoier  of  this  Company,  be 
usued  to  the  stockholders  seveg»lly,  declaring 
that  such  stockholder  is  entitled  to  eigh^  per 
cent  of  the  amotmt  of  the  capital  stock  held  by 
him,  payable  ratably  with  the  other  certificates 
issued  under  this  resolution,  at  the  option  of  the 
Company,  out  of  its  future  earnings,  with  div- 
idends thereon  at  the  same  rates  and  times  as 
dividends  shall  be  paid  on  the  shares  of  the  cap- 
ital stock  of  the  Company,  and  that  such  cer- 
tificates may  be,  at  the  option  of  tiite  Company, 
convertible  into  stock  of  the  Company,  when- 
ever the  Company  shall  be  authorized  to  in- 
crease its  capital  stock  to  an  amount  sufficient 
for  such  conversion. 

■  Resolved,  That  such  certificates  be  delivered 
to  the  stockholders  of  this  Company  at  the 
XTsion  Trust  Company,  in  the  City  of  New 
York,  on  the  presentation  of  their  several  cer- 
tificates of  stock,  and  that  the  receipt  of  the 
certificate  provided  for  in  these  resolutions  shall 
be  indorsed  on  the  stock  certificate." 

Tlie  certificate  issued  under  this  authority 
read  as  follows: 

"  Under  a  resolution  of  the  board  of  direct- 
ors of  this  Company,  paased  December  19, 1868, 
of  which  the  above  is  a  copy,  the  New  York 
Central  Railroad  Company  hereby  certifies  that 
,  being  the  holder  of  shares 

of  the  capital  stock  of  said  Company,  is  en- 
titled to  dollars,  payable  ratably  with 
the  other  cerdflcates  issued  under  said  resolu- 
tion, at  the  pleasure  of  the  Company,  out  of  its 
future  earnings,  with  dividends  thereon  at  the 
same  rates  and  times  as  dividends  shall  be  paid 
upon  the  shares  of  the  capital  stock  of  said  Com- 
pany. 

Tliis  certificate  may  be  transferred  on  the 
books  of  the  Company  on  the  surrender  of  this 
certificate. 

In  witness  whereof,  the  said  Company  has 
caused  this  certificate  to  be  signed  by  its  presi- 
dent and  treasurer,  this  19th  day  of  December, 
1868." 

The  resolution  was  carried  into  effect  by  <ui 
issue  of  the  contemplated  certificates  to  the 
amount  of  |38,0S6,000,  being  80  per  cent  of  its 
authorized  capital  of  $28,796,000. 

Dividends  were  regularly  paid  to  the  holders 
of  these  certificates,  eqiial  to  those  declared  and 
paid  upon  the  o^tal  stock,  until  the  certificates 
were  redeemed  at  par  in  the  stock  of  the  con- 
solidated Corporation,  as  then  authorized  by 
law.    This  consolidation  took  place  in  1873. 

On  March  8,  1870,  an  assessment  was  made 
by  the  proper  officer  of  the  internal  revenue,  of 
a  tax  of  5  per  cent  upon  the  amotmt  of  these 
certificates,  being  $1,151,800,  with  a  penalty  of 
$1,000  added,  under  section  122  of  the  Internal 
Revenue  Act  of  1864.    13  Stat,  at  L.,  284. 

From  this  assessment,  the  Railroad  Company 
appealed  successively  to  the  Commissioner  of 
Internal  Revenue  and  the  Secretary  of  the  Treas- 
ury, upon  which  appeal  a  decision  was  rendered 
reducing  the  assessment  to  the  sum  of  $460,720. 


This  decision  was  based  upon  the  ^und  that 
the  issue  of  the  certificates  was  a  scrip  dividend 
within  the  mraning  of  the  122d  section  of  the 
Internal  Revenue  Act  of  1864 ;  but  that  as  it 
had  been  made  to  appear  that  the  eamines 
stated  in  the  resolution  to  have  been  expend- 
ed, accrued  during  the  entire  period  of  mteen 
years,  from  1858  to  1868,. of  which  only  six 
years  were  covered  by  the  income  tax  law, 
which  first  took  effect  m  September,  1862,  the 
tax  should  be  apportioned  pro  rata,  by  remit- 
ting nine  fifteenths,  and  assessing  the  tax  upon 
the  sum  of  $9,214,400,  tbe  amount  of  eanungs 
assumed  to  have  accrued  during  the  period 
when  they  were  subject  to  the  tax.  The  assess- 
ment upon  this  sum  being  $460,720,  with  a 
I)enalty  of  5  per  cent,  being  $28,086,  and  in- 
terest at  the  rate  of  one  per  cent  per  month, 
amounting  to  $64,153.48,  were  exacted  by  the 
Collector  and  paid  under  protest 

To  recover  back  these  sums  as  illegally  ex- 
acted, the  defendant  in  error  brought  this  ac- 
tion against  the  Collector  of  Internal  Revenue 
who  had  collected  them. 

On  the  first  trial  of  the  case,  the  circuit  court 
charged  the  jury  that  the  assessment  was  whcdljr 
illegal  and  void,  the  certificates  not  being  a  scrip 
dividend  within  the  meaning  of  the  law,  and 
furnishing  no  basis  for  the  asscssmrait  of  any 
tax  whatever,  and  that,  consequenUy,  their  ver- 
dict must  be  for  the  plaintiff.  T'nere  was  a 
verdict  accordingly,  and  the  judgment  thereon 
was  reversed,  and  a  new  trial  awarded,  vipaa.  a 
writ  of  error,  by  this  court,  in  a  decision  re- 
ported in  BaOey  v.  R.  B.  Co.,  22  Wall.,  604  [88 
U.  8.,  XXII.,  840].  The  second  trial,  in  the 
circuit  court  resulted  in  a  verdict  and  judgment 
for  the  plaintiff  below,  for  $489,482.68.  To  re- 
verse that  judgment  is  the  object  of  the  pres- 
ent writ  of  error. 

The  principal  questions  presented  arise  upon 
exceptions  of  tibe  plaintiff  in  error  to  the  charge 
of  the  Circuit  Judpe  to  the  jury,  and  to  his  re- 
fusal to  give  certam  instructions  as  requested. 

The  substance  of  the  charge  upon  the  main 
point  was,  that  while  the  certificates  constituted 
a  scrip  dividend,  which  justified  the  assess- 
ment and  cons^tuted  a  complete  prima  facie 
defense  to  the  action,  nevertheless  ft  was  com- 
petent for  the  plaintiiEt  to  show  what  amount  of 
the  earnings  of  the  Company,  accruing  from 
September  1,  1862,  to  December  19,  18t»,  was 
represented  by  and  included  in  the  certificates; 
and  that  this  amount  alone  being  subject  to  the 
tax,  the  plaintiff  was  entitled  to  recover  all  in 
excess  of  that  which  had  been  exacted  and  paid. 
The  opposing  proposition  of  the  defendant  be- 
low, the  request  to  give  which  as  a  charge  to 
the  jury  was  refused,  was,  that  the  certificates 
were  conclusive  upon  the  Railroad  Company 
of  the  amount  of  a  scrip  dividend  subject  to 
taxation  without  deduction. 

The  counsel  for  the  plaintiff  in  error  now  con- 
tend that  their  position  is  established  by  the 
former  decision  of  this  court  in  this  cause,  al- 
ready referred  to,  as  reported  in  BcMeg  v.  R.  B. 
Oo.  \gwpra\. 

The  actual  and  precise  judgment  of  the  court 
upon  the  former  vnit  of  error  is,  however,  com- 
pletely satisfied  bv  {the  charge  of  the  circuit 
court  now  in  question ;  for  the  ruling  on  the  first 
trial,  held  to  be  erroneous,  was,  that  the  certifi- 
cates constituted  no  basis  whatever  for  taxation 

^  106  U.S. 

Digitized  by  VjOOQIC 


Bailbt  t.  N.  Y.  C.  and  H.  R.  R.  R.  Co. 


10»-118 


MaaaipdivMend,and  were  not  to  be  admitted 
oroooflideied  even  as  ttprima  facie  defense  to  the 
acdon.  The  reversal  at  that  time  did  not  and 
eoukl  not  upon  the  record  then  presented,  an- 
ticipate and  prejudge  ttie  question  now  raised, 
whwier  tiuMe  certificates  were  conclusive  as  to 
the  amount  al  the  taxable  earnings  represented 
by  them. 

And  there  is  nothing  in  the  opinion  of  the 
eouit  then  pronounced  which,  properly  under- 
Mood,  requiree  any  conclusion  to  the  contrary. 

In  that  opinion  tlie  nature  of  these  certificates 
b  deaoibed,  and  their  character  as  scrip  divi- 
dends d^lned.  It  is  there  stated  that  "  Inter- 
eat  oertiflcates  of  the  kind  were  issued  as  evi- 
dence to  the  stockholders  that  an  equal  amount 
of  the  earnings  of  the  Company  beyond  current 
eipensee  had  been  expended  for  the  objects 
MMed  in  the  preamble  of  the  certificates,  and  to 
show  that  the  respective  stockholders  were  en- 
titled to  le-imbunement  of  such  expenditure  at 
aoms  convenient  future  period,  and  also  to  show 
that  the  stockholders  were  entitled  to  dividends 
ra  ttie  same  whenever  dividends  were  paid  on 
the  ahares  of  the  capital  stock;  and  that  the  cer- 
tificates were  to  be  paid  out  of  the  future  eam- 
iags  of  tlie  Company,  or  to  be  converted,  at  the 
option  of  the  Company,  into  stock,  if  thereafter 
authorized  to  exercise  that  function. 

Bach  a  pwer,  therefore,  by  whatever  name 
it  may  be  called,  is,  upon  its  face,  evidence  for 
each  stockholder,  to  persons  with  whom  he  may 
have  dealings,  of  the  amount  of  the  previous 
net  earnings  of  the  Company;  that  such  net 
earnings  have  hexsa  expended  in  constructing 
udeqaii^Kng  the  railroad  and  in  the  purchase 
of  leal  estate  and  other  properties  appertainii^ 
to  the  same,  and  that  the  holders  of  the  certin- 
eates  win  be  entitled  to  dividends  whenever 
dividends  are  pud  upon  the  capital  stock." 

Tteae  certifiicates  were  ccmsidered  to  be  a  divi- 
dend declared,  as  of  profits  which  had  been,  at 
some  previous  time,  earned  and  converted  into 
capital  \jj  an  investment  in  permanent  improve- 
ments of  the  railroad,  and  it  was  as  repiesent- 
andi  earnings  that  they  were  considered  ihe 
iect  of  a  tax.  Whether  those  profits  had 
been  earned  since  or  before  the  passage  of  the 
Act  of  Congress  imposing  such  a  tax  does  not 
appear  from  any  recital  in  the  certificates,  and 
they  wcK  dealt  with  by  the  government  itself 
upon  tbe  footing  of  not  being  taxable  beyond 
tlie  amoont  represented  1:^  them  which  had 
actually  been  earned  after  the  taking  efFect  of 
the  law.  The  Treasury  Department,  as  has  al- 
icadr  been  stated,  reduced  the  assessment  to 
4x  uteentlia  of  the  face  of  the  certificates,  upon 
the  hypothesis  that  an  eqtial  proportion  of  the 
whole  amount  had  accrued  during  each  of  the 
fifteen  years,  since  the  organization  of  the  Com- 
pany, m  1858;  and  in  view  of  this  reduction, 
Mr.  JuiKee  Clifford,  in  the  opinion  referred  to, 
added:  "  Whether  or  not  tiiiey  are  liable  for  the 
■whsAb  amoont  is  not  a  question  in  this  case." 

The  question  having  thus  been  left  open,  it  is 
Bov  craitended  by  the  counsel  for  the  plaintiff 
in  error  that,  by  the  reason  and  terms  of  the 
lav,  the  certificates  are  taxable  as  a  scrip  divi- 
dend upon  the  full  nominal  amount  thereof. 

The  ISSd  section  of  the  Internal  Revenue  Act 
«(  18M,  18  Stat  at  L.,  284,  under  which  the 
qneatioa  arises,  is  as  follows: 

"  Sec.  123.  And  be  it  furihtr  tnaeted,  That 
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any  railroad,  canal,  turnpike,  canal  navigation 
or  slack- water  company,  indebted  for  an^  mon- 
ey for  which  bonds  or  otiier  evidence  of  mdebt- 
edness  have  been  issued,  {Miyablein  oneor  more 
vears  after  date,  upon  which  interest  is  stipu- 
lated to  be  paid  or  coupons  representing  inter- 
est, or  any  such  company  that  may  have  de- 
dared  any  dividend  in  scrip  or  monev  due  or 
payable  to  its  stockholders  as  part  of  the  earn- 
ings, profits,  income  or  gains  of  such  company, 
and  all  profits  of  such  companv  carried  to  the 
account  of  any  fimd  or  used  for  construction, 
shall  be  subject  to  and  pay  a  duty  of  five  per 
centum  on  the  amount  of  all  such  interest,  or 
coupons,  dividends  or  profits  whenever  the  same 
shall  be  payable,"  etc. 

It  is  now  urged  in  argument  by  the  counsel 
for  the  plaintiff  in  error,  that,  upon  the  express 
terms  of  this  section,  tiie  certificates  in  question 
being  a  declaration  of  a  dividend  as  part  of  the 
carnmgs,  profits,  income  or  gains  of  the  Rail- 
road Company,  ore  taxable  upon  the  amoimt 
thereof  without  deduction;  that  the  policy  as 
well  as  the  language  of  the  Act  fixes  the  charge 
upon  the  declaration  itself  when  made  effectual 
as  between  the  Company  and  its  stockholders, 
and,  for  the  purposes  of  taxation,  concludes 
both  OS  to  the  amount  subject  to  the  tax;  and 
that  the  rule  is  reasonable  as  furnishing  an  ob- 
vious standard  and  the  only  safe  criterion  for  the 
assessment  of  the  tax  to  prevent  fraudulent  eva- 
sions. And,  consequentiy,  that  when  such  a 
dividend  has  once  been  declared,  and  ascer- 
tained to  come  within  the  description  of  the  law 
as  a  subject  of  taxation,  all  the  rest  follows,  and 
the  amount  declared  is  necessarily  established 
as  the  amount  to  be  taxed. 

The  soundnees  of  this  mode  of  interpretation, 
and  its  application  to  ordinary  cases,  may  well 
be  admitted;  but  it  cannot  be  applied  to  every 
case  without  a  careful  regard  to  its  necessary 
limitations. 

It  should  be  borne  in  mind,  in  the  first  place, 
that  the  tax  provided  for  in  this  section  of  the 
Act,  is  an  annual  income  tax,  and  its  subject  is 
the  interest  paid  and  profits  earned  by  the  Com- 
pany for  each  year,  and  year  by  year;  and  that 
both  by  the  express  letter  of  the  law,  and  its  nec- 
essary implications,  the  tax  is  not  laid  on  any  of 
these  funds  which  came  into  being  before  the 
time  prescribed  in  the  Act.  And  in  the  ordi- 
nary execution  of  the  law,  it  was  contemplated, 
that  the  ftmds  to  be  taxed  and  the  tax  imposed 
up>on  them,  would  be  conciurent,  as  to  each  fis- 
cal year;  the  scheme  of  the  statute  being  to  levy 
the  tax  upon  the  income  for  the  year  ending  on 
the  81st  of  December  next  preceding  the  assess- 
ment; and,  while  it  would  be  altogether  admis- 
sible to  go  back,  for  the  purpose  of  assessing  a 
tax  upon  a  proper  fund  which  had  accrued  dur- 
ing a  previous  year  and  escaped  taxation,  never- 
theless the  tax  imposed  would  be  for  the  omitted 
year.  But  no  tax,  in  contemplation  of  the  law, 
accrues  upon  the  fund,  except  for  the  year  in 
which  the  fund  itself  accrued. 

It  is  also  to  be  remembered,  that  the  subject- 
matter  of  the  tax  is  the  net  eaiiiings  of  the  Com- 
pany for  the  year  for  which  they  are  taxed, 
which  have  been  actually  realized  by  it,or  which 
the  law  assumes  to  have  been.  We  repeat  here, 
what  was  said  by  Mr.  JiuUce  Miller,  speaking 
for  the  court  in  R.  S.  Oo.  v.  OoUeetor,  100  U. 
8. ,  598  [XXV  ,  647]:  "  The  corporations  men- 
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tioned  in  this  section  aie  those  engaged  in  f  or- 
nisliin^  roadways  and  waterways  for  the  trans- 
portation of  persons  and  property,  and  the  mani- 
fest purpose  of  the  law  was  to  levy  the  tax  on 
the  net  earnings  of  such  companies.  How  were 
these  '  earning,  profits,  incomes  or  gains '  to 
be  most  certamly  ascertained  ?  In  every  well 
conducted  corporation  of  this  character,  these 
profits  woe  disposed  of  in  one  of  four  methods, 
namely:  distributed  to  its  stockholders  as  divi- 
dends, used  in  construction  of  its  roads  or  canals, 
paid  out  for  interest  on  its  funded  debt,  or  car- 
ried to  a  reserve  or  other  fund  remuning  in  its 
hands.  Looking  to  these  modes  of  distribution 
as  the  surest  evidence  of  tiie  earnings  which 
Congress  intended  to  tax,  and  as  less  liable  to 
eva^n  than  any  other,  the  tax  is  imposed  upon 
all  of  them.  The  books  and  records  of  the  com- 
pany are  thus  made  evidence  of  the  profits  they 
have  made,  and  the  corporation  itself  is  made 
responsible  for  the  payment  of  the  tax." 

It  is  true.  Indeed,  mat,  by  the  terms  of  the 
law,  the  amount  paid  as  interest  on  bonds,  is 
charged  with  a  tax  as  part  of  the  earnings,  al- 
though there  mav  have  been  no  net  earnings  out 
of  which  to  pay  it;  but  the  law  proceeds  upon  a 
presumption  which  disregards  what  is  merely 
exceptional.  And  we  have  no  hesitation  in  say- 
ing, that  in  reference  to  a  dividend  declared  as 
of  earnings  for  the  current  year  and  paid  as  such 
to  stockholders,  whether  in  money  or  in  scrip, 
no  proof  would  be  admissible,  for  the  purpose 
of  avoiding  the  tax,  that  no  earnings  had  in  fact 
been  made.  The  law  conclusively  assumes  in 
such  a  case  that  a  dividend  declared  and  paid  is 
a  dividend  earned. 

It  follows,  also,  from  this  view  of  the  purpose 
of  the  law,  that  a  fund  taxed  in  one  year,  as  the 
profits  of  a  railroad  company,  used  for  construc- 
non  or  carried  to  the  account  of  any  fimd,  has 
been  taxed  once  for  all  and  cannot,  as  part  of 
the  earnings  of  the  company,  be  assiessed  a  sec- 
ond time.  The  tax  for  the  year  is  upon  the 
whole  amoimt  of  the  net  earnings,  distributed 
and  enumerated  under  the  heads  pointed  out  in 
the  statute;  and  when  the  tax  has  been  imposed 
and  collected  upon  them  or  anv  specific  part  of 
tibem,  there  is  no  authority  to  le^  any  further 
or  additional  tax.  The  i>roflts  that  this  year 
have  been  taxed  as  undivided,  and  invested  in 
anv  corporate  asset,  if  in  the  succeeding  year, 
it  u  embraced  in  a  dividend  declared  and  pay- 
able to  stockholders,  has  already  borne  all  the 
burden  imposed  by  the  law,  and  cannot  again 
be  subjected  to  an  assessment  for  a  new  tax. 
'thtfte  has  been  a  difference  of  opinion  upon  the 
point,  whether  the  tax  imposed  by  this  section 
u  upon  the  corporation,  on  account  of  its  net 
profits,  or  upon  tiie  income  of  the  stockholder 
or  bondholder;  although  in  the  present  case,  it 
Is  immaterial  which  of  these  alternatives  is 
adopted.  We  are  not  aware,  however,  that  it 
has  ever  been  suggested  until  now,  that  it  might 
be  both,  in  succession;  one  year  a  tax  upon  the 
income  of  the  corport^on,  and  the  next,  upon 
the  same  fund  as  the  income  of  the  individual. 
We  do  not  think  this  an  admissible  construction. 

It  is  necessary,  in  tlie  application  of  these  prin- 
ciples to  the  circumstances  of  the  present  case, 
to  re^iard  the  special  character  of  the  certificates 
in  question.  It  will  be  seen  that  they  do  not 
purport  to  be  a  declaration  of  a  dividend  as  of 
the  earnings  of  the  Company  during  the  year  in 

8* 


which  the  tax  was  assessed,  or,  indeed,  for  any- 
particular  year  or  series  of  years.  The  recital 
is,  that  the  Company  "  Has  hxOwrto  expended 
of  its  earnings,  for  the  puipoae  of  constructing 
and  equipping  its  road  and  in  the  purchase  of 
real  estate  and  other  properties,  with  a  view  to 
the  increase  of  its  traffic,  moneys  equal  in 
amount  to  eighty  per  cent  of  the  capital  stock 
of  the  Company."  It  was  quite  lentimate  for 
the  assessor  to  treat  this  as  evidence  of  an  amount 
of  earnings  which  had  never  been  taxed,  9xA 
make  the  assessment  accordmgly.  It  was  equal- 
ly legitimate  for  the  Secretary  of  the  Treasury, 
upon  proof  that  the  accumulation  had  been  go- 
ing on  from  the  organization  of  the  Company, 
in  1853,  to  apportion  the  amount  in  equal  pro- 
portions for  each  year  and  to  deduct  nine  fif- 
teenths thereof  for  the  years  which  had  elapsed 
before  the  taking  effect  of  the  Act  taxing  in- 
comes. And  it  Is  entirely  consistent  with  the 
declaration  itself  to  show  in  point  of  fact  what 
was  the  amount  of  earnings  accrued  dufingthe 
period  while  the  Income  Tax  Act  was  in  force 
which  had  not  been  assessed  for  taxation  as 
profits  carried  to  construction  or  other  acoonnt. 
The  declaration  in  the  certificates  could  not  be 
conclusive  of  anything  not  inconsistent  with  it, 
for  an  estoppel  only  prohiUta  oootrary  allega- 
tions. The  proof  admitted  on  the  trial  below 
did  not  contradict  the  certificates,  but  only 
served  to  rebut  a  presumption,  which,  as  mat- 
ter of  law,  was  not  conclusive.  Its  tendency 
and  effect  were  to  exact  from  the  Company  the 
full  tax  upon  every  dollar  of  its  earnings,  which 
hod  not  previously  paid  its  proper  assessment, 
and  which,  in  any  form,  was  subject  to  taxa- 
tion, and  to  relieve  it  only  to  the  extent  to 
which  otherwise  it  woidd  Imve  been  subjected 
to  the  payment  of  a  second  tax  upon  the  some 
fund.  This  result  and  the  process  by  which  it 
was  reached  seem  to  us  smctly  to  conform 
both  to  the  letter  and  spirit  of  the  law  govern- 
ing the  subject. 

This  conclusion  disposes  of  the  substance  of 
the  case,  as  it  sustains  the  rulings  of  thecireait 
court  upon  the  main  question.  There  were  oth- 
er exceptions  to  the  charge,  and  to  the  vefosal 
of  the  court  to  give  instructions  asked  for  by 
the  plaintifl  in  error;  but  they  are  ^ther  cov- 
ered by  what  has  already  been  said,  or  seem  to 
us  not  necessary  to  be  specially  mentioned.  A 
point  was  raised  as  to  certain  items  claimed  to 
be  included  in  the  sum  for  which  these  ccortifl- 
cates  were  issued,  which,  in  the  view  we  have 
taken,  becomes  immaterial;  for  as  we  have  de- 
cided that  the  jury  could  only  consider  the 
earnings  realized  in  fact  during  the  operation 
of  the  law  from  1862  to  1869,  it  was  immaterial 
what  items  existing  prior  to  that  period  were 
also  included  in  the  aggregate  sum  for  wbidi 
the  certificates  were  imie£  Some  exeeption 
also  was  taken  to  some  comment  on  the  put  of 
the  Circuit  Judge  as  to  the  state  of  the  evidence, 
but,  in  our  o^nion,  the  question  which  the 
jurr  had  to  decide  was  left  to  them  Mrfy. 

We  find  no  error  in  the  reeord,  and  Ae  judg- 
ment w  aeeordinglp  affirmed. 

Trueocqjtr.   Test: 

James  H.  UoKenney,  Clerk,  Sup.  Court,  V.  S. 


Dissenting,  Mr.  Juetice  Harlaju 

ated-«S  N.  T.,  ua. 

^      MM,  U.S. 
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UNITED  STATES. 

(See  8.  a,  U  Otto,  U7-lfit.) 

Aeti,  vihtn  reviewabU— form  of  bond  for  reeenue 
ilampt—talicUtj/  of— emienee— extent  of  bond. 

L  The  facts  found  by  tho  circuit  court  are  not 
open  to  n»\iew  in  tliii^  court,  wliicb  Ciin  only  c(»n- 
iwer  qucfitions  of  law  arising  upon  the  trial,  iiad 
duly  presented  by  bill  of  exceptions,  and  errors  of 
law  apparent  on  the  face  of  the  pleadings. 

2.  A  bond  given  under  section  161  of  the  Act  of 
Jime30, 1884,  ch.  173,  by  a  manufacturer  of  matches 
to  secure  the  i«iyment  to  thoTreasurerof  the  XJnlt- 
ed6tal«Hfor  revenue  stamps  delivere<l  to  him,  is  not 
required  to  be  maile  payable  to  the  Treasurer.  It 
(Day  be  payable  directly  to  tho  United  States. 

X  But  even  if  said  section  means  that  the  bond 
iliall  be  pavable  to  the  Treasurer,  still  a  bond  In 
vUcb  the  t?nited  States  is  the  obligee,  and  which  to 
conditioned  that  payment  for  stamps  advanced  shall 
In  made  to  the  Treasurer  for  the  use  of  the  United 
States,  to  a  valid  and  binding  obligation,  and  the 
United  States  may  maintain  a  suit  upon  it. 

i.lnBucbu  suit,  any  evidence  whicn  tends  t<>  show 
that  tho  obligor  is  indebted  to  tho  United  States  for 
stamps  Is  competent,  and  it  is  quite  Immaterial 
whether  the  stamjw  wore  furnished  b^-  the  Assistant 
TiasaieT  or  by  the  Commissioner  ol  Internal  Itoy- 


<L  Booh  wedim  IBI,  does  not  require  a  new  seonrlty 
te  eatb  and  evoiy  advanoe  of  saunpe;  the  paTment 
for  itanipa  puroliaaed  at  dllterent  tunes  may  oe  se- 
emed in  tbe  oondltion  of  the  same  liond. 

[No.  48.] 
Arjued  Oct.  tS,  14, 18SS.  Decided  Not.  6, 188t. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Columbia. 

Statement  of  tbe  case  by  Mr.  Jiutiee  Woods: 

This  was  an  action  at  law  brought  by  the 
United  States  in  the  Circuit  Court  for  the  Dis- 
trict of  Oalifoniia  against  William  H.  Jessup, 
m  princip*l,snd  Jabez  Howes  and  others,  sure- 
ties on  toe  bond  of  Jessup,  to  secure  payment 
tar  raventie  stamps  advanced  to  him. 

Section  161  of  the  "Act  to  Provide  Internal 
Revoioe  to  Support  the  Government,  to  Fay 
latenst  on  the  Public  Debt,  and  for  Other  Pur- 
poses," apiHoved  June  80,  1864, 18  Stat.  atL., 
pp.  8M,  996,  provides  as  follows:  "  That  the 
Conmiiasioner  of  Internal  Revenue  may,  from 
tiaie  to  tfane,  furnish,  supply  and  deliver  to  any 
lUBntecturer  of  firiction  or  other  matches,  cigar 
l%hts,  or  wax  tapers,  a  suitable  quantity  of  ad- 
hesive or  other  stamps,  such  as  may  be  pre- 
Mfibed  for  use  in  such  cases,  without  prepay- 
ment therefor,  on  a  credit  not  exceeding  slx^- 
days,  icqoiiing  in  advance  such  security  as  he 
fOKf  Judge  necessary  to  secure  payment  there- 
for to  the  Treasurer  of  the  United  States  with- 
in the  time  prescribed  for  such  payment.  And 
upon  aO  Ixjods  or  other  securities  taken  by  said 
OoauniaBioner.under  Uie  provisions  of  this  Act, 
ioilBBiaybenudntdned  by  said  treasurer  in  the 
Ctradt  or  District  Court  of  the  United  States, 
in  the  aerenl  districts  where  any  persons  giving 
■dd  Ixnds  or  other  securities  reside  or  may  l« 
bond,  in  any  appropriate  form  of  action." 

Wliile  tbcae  provisions  of  the  law  were  in 
tafoe,Je8Hip,  amanufacturer  of  friction  matches 
in  San  Francisco,  California,  desiring  to  avail 
himself  of  the  privilege  of  obtaining  internal 
Rvcaue  stamps  on  a  credit  of  sixty  days,  gave 
to  the  United  States  the  bond  in  suit,  in  a  pen- 
alty of  $10,000,  and  dated  November  8,  1869. 

The  cmdition  of  tbe  bond  was  as  follows: 
SeellOrro. 


"  The  condition  of  the  foregoing  obligation 
is  such  that,  whereas,  the  said  William  Henry 
Jessup  is  a  manufacturer  of  friction  or  other 
matches,  cigar  lights,  or  wax  tapers;  and  where- 
as, under  the  provisions  of  the  161st  section  of 
an  Act  entitled  'An  Act  to  Provide  Internal 
Revenue  to  Support  the  Government,  to  Pay 
Interest  on  the  Public  Debt,  and  for  Other  Pur- 
poses', approved  June  80,  1864,  the  Commis- 
sioner of  uitemal  Revenue  is  authorized,  from 
time  to  time,  to  furnish,  supply  and  deliver  to 
any  manufacturer  of  friction  or  other  matches, 
dgar  lights  or  wax  tapers,  a  suitable  quantity 
of  adhesive  or  other  stamps,  such  as  may  be 
prescribed  for  use  in  such  cases,  without  pre- 
payment theiefor,  on  a  credit  not  exceeding 
sixty  days,  requiring  in  advance  such  security 
as  he  may  judge  necessary  to  secure  payment 
therefor  to  the  Treasury  of  the  United  States 
within  the  time  prescribed  for  such  payment; 
and  whereas,  adhesive  stamps  have  been  de- 
livered, or  hereafter  may  be  delivered,  to  said 
William  Henry  Jessup  bv  virtue  of  said  author- 
ity; Now,  therefore,  if  the  said  William  Henry 
Jessup  shall  make  a  faithful  return,  whenever 
so  required,  of  the  monevs  received  by  him  for 
such  adhesive  stamps  as  nave  been  or  may  here- 
after be  delivered  to  him,  and  of  all  quantities 
or  amounts  thereof  undisposed  of,  whenever  re- 
quired so  to  do.andshall  do  and  perform  all  other 
acts  of  him  required  to  be  done  in  the  premises 
according  to  law  and  regulations,  shall  well  and 
truly  pay  or  cause  to  be  paid  to  the  Treasurer 
of  the  United  States,  for  the  use  of  tbe  United 
States,  all  and  every  such  sum  or  sums  of  mon- 
ey as  the  said  William  Henry  Jessup  may  owe 
to  the  United  States  for  adhesive  stamps  which 
have  been  or  shall  be  delivered  to  him,  or  which 
have  been  or  shall  be  forwarded  to  him,  accord- 
ing to  his  request  or  order,  within  the  time  pre- 
scribed for  payment  for  the  same  according  to 
law,and  sbEul  and  will  pay  or  cause  to  be  paid  to 
the  said  Treasurer  for  the  use  aforesaid,  each  and 
every  sum  of  money  as  sliall  become  due  or  pay- 
able to  the  United  States,  at  the  time  and  on  the 
days  each  sum  shall  respectively  become  due  or 
payable,then  the  above  obligation  to  be  void  and 
of  no  effect;  otherwise,  to  be  and  remain  in  full 
force  and  virtue." 

The  declaration  assigned  for  breach  of  the 
bond,  that  Jessup  had  received  from  the  United 
States  adhesive  stamps  amotmting  to  the  sum 
of  $8,000,  which  he  had  neither  accoimted  for 
nor  ;mid. 

The  defendants  answered,  admitting  tbe  ex- 
ecution of  the  bond,  but  denying  generally  the 
other  averments  of  the  complaint  and  averring 
performance,  and  set  up,  by  way  of  separate  an- 
swer and  defense,  that,  under  the  law  and  rcg- 
ulationsandthe  conditionof  the  bondmention^ 
in  the  complaint,  all  stamps,  of  whatsoever  kind 
or  denomination,  delivered  to  Jessup  were  to  be 
BO  delivered  to  him  upon  a  credit  not  exceeding 
sixty  days;  that  after  the  delivery  and  execu- 
tion of  said  bond,  and  before  the  pretended  lia- 
bility mentioned  in  said  complaint  had  accrued, 
to  wit:  on  the  18th  day  of  April,  A.D.  1870,  the 
said  United  States,  or  some  of  its  officers,  made 
a  new  contract  with  the  said  Jessup,  without 
the  knowledge  or  consent  of  the  defendants 
Jabez  Howes,  Robert  Henry  Elam  and  Edward 
Kallerain  Howes,  the  sureties  on  said  bond,  at 
either  of  them,  whereby  the  credits  for  stamps 
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RunpUed  and  deUrered  to  Jessup  were  extended 
InddliiitelT  and  beyond  laid  term  of  sixty  days. 

And  denndants  f  nrtlier  averred  that  if  Jeasap 
has  become  indebted  to  the  United  States  for 
stamps  famished,  supplied,  or  delivered  to  him, 
snch  indebtedness  had  accrued  since  the  making 
of  and  under  said  new  contract,  and  not  other- 
wise. 

The  parties  waived  a  jury  and  submitted  the 
cause  to  the  court  upon  the  issnes  of  fact  as  well 
as  of  law.    The  court  found  all  the  issues  of 
fact  for  the  United  States  and  rendered  jui 
ment  in  their  favor  for  the  sum  of  $7,372,  wii 
interest. 

To  reverse  that  judgment  this  writ  of  error  is 
brought 

Metrn.  John  E.  Ward  and  WiBiam  W. 
Morrow,  for  plaintiffs  in  error. 

Mr.  WilUan  A.  Hanrjr,  Ami.  AUy-Oen., 
for  defendant  in  error. 

Mr.  JvUm  Woods  delivered  the  opinion  of 
the  court: 

The  answer  of  the  defendants  admits  the  exe- 
cution of  the  bond  which  is  the  basis  of  the  suit, 
The  finding  by  the  court  below  in  favor  of  the 
United  States,  of  all  the  issues  of  fact  raised  by 
the  pleadings,  establishes,  beyond  the  reach  of 
controversy,  that  Jessup  did  not  perform  the 
condition  of  his  bond;  that  he  did  not  pay  to  the 
United  States  the  sum  due  for  revenue  stamps 
advanced  to  him;  and  that  the  United  States,  or 
some  of  its  officers,  did  not  make  a  new  con- 
tract with  him,  without  the  knowledge  or  con- 
sent of  his  sureties,  wherebv  credits  for  stamps 
furnished  him  were  extended  indefinitely  and 
bOTond  the  said  term  of  sixtv  days. 

The  findings  of  the  court  also  show,  that  Jes- 
sup was  indebted  to  the  United  States  for 
stamps  received  by  him,  the  payment  of  which 
was  secured  by  his  bond,  in  the  sum  for  which 
judgment  was  rendered  a^nst  his  sureties. 

The  findings  have  eliminated  from  Uie  case 
some  of  the  questions  discussed  by  the  counsel 
for  pkdntiSs  in  error.  The  facts  found  by  the 
circuit  court  are  not  open  to  review  in  this  court, 
and  we  can  only  consider  questions  of  law  aris- 
ing upon  the  trial  and  duly  presented  by  bill 
ofexceptions  or  errors  of  law  apparent  on  the 
face  of  the  pleadings.  In».  Co.  v.  J^bltom,  18 
Wall.,  287  [85  U.  8.,  XXI.,  8271;  Cooper  v. 
Omohxtndro,  19  WaU.,  65  [86  U.  8..  XXIL,  411. 

These  questions  we  shall  now  consider.  It 
appears,  from  the  bill  of  exceptions,  that  cotm- 
ael  for  defendants  moved  to  dismiss  the  actionon 
the  ground  that  the  bond  in  suit  was  given  to 
the  United  States,  and  not  to  the  Treasurer 
of  the  United  States,  as  provided  by  section 
161  of  the  Act  of  June  80, 1864,  as  amended,and 
on  the  ground  that  the  suit  was  brought  in  the 
name  of  the  United  States  as  plaintift,  and  not 
in  the  name  of  the  Treasurer  of  this  United 
States,  as  provided  in  the  same  section. 

The  first  of  these  grounds  is  based  on  the  as- 
sumption that  the  section  referred  to  requires 
the  tx>nd  to  be  given  to  the  Treasurer  of  the 
United  States  and  not  to  the  United  8tates,and 
as  the  bond  in  stilt  is  payable  to  the  United 
States  that  it  is  absolutely  void;  the  contention 
of  the  plaintiff  in  error  being  that  the  United 
States  cannot  take  a  valid  bond  except  when 
and  in  the  terms  directed  by  the  statute. 

But  section  161  does  not  expressly  require  the 

8< 


bond  to  be  made  payable  to 
mav  be  payable  mrectly  to  t 
and  conditioned  that  paymei 
vanced  shall  be  made  to  tbe  1 
derart  from  any  express  pxov 

But  conceding  the  section 
bond  shall  be  payable  to  tbe  H 
are  of  opinion  tliat  a  bond  In  t 
States  is  the  obligee,  and  'whic 
that  payment  for  stamps  ad  van 
to  the  Treasurer,  is  a  valid  an< 
tion. 

In  the  case  of  U.  8,  v.  7Y» 
the  question  was  made,  hew  f ; 
tarily  given  to  the  United  Sta 
scribed  by  law,  is  a  valid  instr 
ing  upon  the  parties;  in  other 
the  UnitedStates  have,in  their  p 
a  right  to  enter  into  a  contract  < 
in  cases  not  previously  provic 
law.  And  the  court  decls^red:  ' 
sideration  of  this  subject,  we  ar 
the  United  States  have  such  a  c 
into  contracts.  It  is,  in  our  opii 
to  the  general  right  of  soven 
United  States  bemg  a  body  po 
in  the  sphere  of  the  constitu  tio 
bodied  in  it,  enter  into  contract 
by  law  and  appropriate  to  the . 
these  powers. 

To  the  same  effect  is  the  case 
ley,  10  Pet,  848. 

In  the  case  of  the  U.  8.  v.  JOo 
895  [77  U.  S.,  XIX.,  987],  it  Wi 
stance  that  when  a  distiller's  b 
under  section  68  of  the  Act  of  Ji 
Stot  atL.,  242,  which  required 
conditioned  for  the  performance 
ticular  acts  which  it  specifically 
vtgeaX  at  the  Oovemment  took  tl 
tioned,  not  in  the  specific  way  < 
statute,  but  for  the  parties'  comp 
the  provisions  of  the  Act  and  su 
as  were  then  or  might  thereafter 
half  enacted,  the  bmid  was  bindii 
ties. 

The  case  of  U.  8.  v.  Unn  [15  '. 
an  action  against  a  receiver  of  i 
and  his  sureties.  The  statute  rei 
ceiver  to  give  bond  for  the  faithf  u 
his  trust  The  instrument  given 
was  without  seal  and,  therefore,  m 
required  by  the  statute.  The  co 
less,  held  it  to  be  a  valid  and  bindii 

These  authoritira  show  that  the 
can,  withont  the  authority  of  any 
a  valid  contract,  and  that  when  t 
contract  is  prescribed  by  the  statut 
from  its  directions  will  not  render 
invalid.  The  bond  is  a  good  bom 
law. 

The  circuit  court  was,  therefore, 
ruling  the  motion  of  the  defendan 
the  suit  on  the  ground  that  the  boi 
to  the  United  States  and  not  to  the 
the  United  States. 

This  conclu8l<m  disposes  also  of 
ground  upon  which  the  motion  to 
based.  For  if  the  United  States  c 
the  authoritv  of  any  statute,  take  a 
payable  to  the  United  States,  they  c 
a  suit  upon  it  in  their  own  name, 
absurd  to  hold  a  bond  to  be  valid  ( 
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rait  in  the  luaae  of  the  obligee  could  not  be 
maintained. 

Ttie  objectkm  to  the  admissibility  of  the  bond 
in  evidence,  which  the  bill  of  exceptions  shows 
ms  taken,  on  the  ground  that  the  condition  of 
the  bond  did  not  conform  strictly  to  the  condi- 
tion prescribed  by  the  statute,  faUs  for  the  same 
RMons  and  upon  the  same  authorities. 

It  fiuther  appeared  from  the  bill  of  excep- 
tioDS  that,  on  the  trial  of  the  case,  the  United 
States,  to  prove  the  breach  of  the  condition  of 
the  bond  by  Jessnp,  offered  in  evidence  Uie  ao- 
oount  kept  by  the  Treasurer  of  the  United  States 
at  San  Francisco,  from  which  it  appeared  tiiat 
OD  January  1,  1876,  there  was  due  from  Jessup 
to  the  Umted  States,  for  adhesive  stamps  ad- 
TSBoed  to  him  by  the  Treasurer,  the  sum  of 
(8,000.  The  court  admitted  the  accoimt  in 
evidence,  notwithstanding  the  objection  of  de- 
frndants,  and  this  is  now  assigned  for  error. 

TIk  first  ground  of  objection  urged  to  the 
jdmissibility  of  this  evidence  was,  that  the  ac- 
eoopt  appeared  to  be  for  stamps  supplied  by  the 
Assistant  Treasurer;  and  the  law  under  which 
ttebondwas  given  contemplated  that  thestamps 
should  be  furnished  by  the  Commissioner  of  In- 
tenial  Revenue. 

Bat  the.  penalty  of  the  bond  was  payable  dl 
nctly  to  tiie  United  States,  and  its  condition  was 
that  Jessup  should  pay  or  cause  to  be  paid  to  the 
Tnasurer  of  the  United  States,  for  the  use  of  the 
United  States,  all  and  every  such  sum  or  sums 
IS  he  might  owe  the  United  States  for  adhesive 
Btampg.  This  being  a  valid  bond,  any  evidence 
which  tended  to  show  that  Jessup  was  indebted 
to  the  United  States  for  adhesive  stamps  was 
eompetent,  and  it  was  quite  immaterid  whether 
ttte  stamps  were  furnished  by  the  Assistant 
Tmsnrer  or  by  the  Commissioner  of  Internal 
Bevenue. 

The  •oooimt  was  objected  to  on  the  further 
gnond  that  it  appeared,  on  its  face,  that  the 
cndits  were  contmuously  for  a  greater  period 
than  sixty  dajs  and,  therefore,  that  the  account 
VM  not  within  the  statute,  and  was  incompetent 
and  irrelevant  to  the  issue  in  the  action.  The 
contention  of  the  plaintifis  in  error  is,  that  the 
opention  of  the  bond  extended  to  but  one  credit 
m  sxty  days;  that,  by  the  security  for  stamps 
advanced  on  credit  required  by  section  161,  is 
OKant  a  new  security  for  each  and  every  ad- 
vance of  stamps,  and  that  manufacturers  need- 
iag  stamps  from  time  to  time  must  give  security 
IS  often  as  a  lot  of  stamps  is  advanced  and,  con- 
•equently,  that  the  bond  in  suit  was  security 
OBly  fw  the  first  advance  of  stamps,  and  that 
sUmbaequent  advances  were  madeentirely  with- 
out security.  But  the  language  of  the  condi- 
tion of  the  bond  clearly  excludes  any  such  con- 
■tmction.  The  condition  is,  that  Jessup  shall 
pay  such  sum  or  sums  of  money  as  he  may  owe 
to  die  United  States  for  adhesive  stamps  which 
have  been  or  shall  be  delivered  to  him,  or  which 
have  been  or  sball  be  forwarded  to  him,  accord- 
iag  to  his  request  or  order,  within  the  time  pre- 
Mribed  for  payment  for  the  same,  and  shall  and 
vffl  pay  or  cause  to  be  paid  to  the  said  Treasurer, 
far  the  use  aforesaid  each  and  every  such  sum 
cf  money  as  shall  become  due  or  payable  to  the 
Ciited  States  at  the  time  and  on  the  days  such 
■nas  shall  respectively  become  due  and  paya- 
ble. The  idea  that  the  bond  secured  the  pay- 
Bent  of  bat  one  sum  of  money  due  for  stamps 
See  18  Otto. 


purchased  at  one  time  on  a  single  credit  of  sixty 
days,  finds  no  support  in  the  language  of  the 
bond.  The  payment  of  sums  due  at  different 
times,  for  stamps  purchased  at  different  times, 
is  expressly  secured  in  the  condition  of  the  bond. 

The  bond  in  this  respect  conforms  to  the  stat- 
ute, which  authorizes  the  Commissioner  of  In- 
ternal Revenue,  from  to  time,  to  supply  and  de- 
liver to  any  manufacturer  of  friction  matches  a 
suitable  quantity  of  adhesive  or  other  stamps, 
witliout  prepayment  tJieref  or,  on  a  credit  not  ex- 
ceeding sixty  days.  What  we  have  said  covers 
all  the  errors  assigned. 

We  find  no  error  in  the  record.  Tlic  judgment 
of  the  Circuit  Court  tmut,  therefcre,be  affirmed. 

True  copy.  Test:  

James  H.  MoKeoner.  Clerk,  Sup.  Court,  U.  S. 


NATIONAL  STEAMSHIP  COMPANY,  Hff. 
in  Err., 

V. 

CHARLES  H.  TUQMAN. 

(See  S.  C,  U  Otto,  U8-12&) 

Cititenship  ofcorporaUan—juriadietion — remov- 
al of  eattte— failure  to  file  transcript— effect  of 
—proceeding  in  State  Court. 

*L  The  individual  membon  of  a  oorporatlon,  cre- 
ated by  tlie  laws  of  a  forelm  State,  are,  for  pur- 
poses of  suit  by  or  against  It  in  tlie  courts  oi  the 
Union,  conclusively  presumed  to  be  oltizeos  or  sub- 
jects of  suob  foreign  State. 

2.  It  la  euiBcient,  in  a  suit  in  which  the  juriadio- 
ti(  111  of  u  Circuit  Court  of  the  TJnitod  States  depends 
Ul'on  the  clmracter  of  the  parties,  if  their  citizen- 
ship is  shown,  affirmatively  by  the  record.  Such  cit- 
izi  nship  need  not,  necessarily,  be  set  out  in  the  pe- 
tition tor  the  removal  of  the  suit  from  the  State 
Court. 

3.  Upon  the  filing  of  the  petition  and  bond  re- 

Jiulred  by  the  statute,  the  suit  ijeinK  removable,  the 
nrisdiction  of  the  State  Court  absolutely  ceases.and 
hat  of  the  Circuit  Court  immediately  attaches,  in 
advance  of  the  fHing  in  the  latter  of  tiie  transcript 
fri  im  the  former.  All  orders  thereafter  made  In  the 
Stiite  Court  are  coramTiojijiuitec,  unless  its  Jurisdic- 
tion is,  in  some  form,  actually  restored. 

4.  A  failure  to  file  the  transcript  within  the  time 
presoribetl  by  the  statute  does  not  have  the  effect  to 
restore  the  jurisdiction  of  the  State  Court. 

i.  Whether,  in  the  absence  of  a  cumulcte  tran- 
Boript,  or  when  one  has  not  been  filed  in  proper  time, 
the  Circuit  Court  will  retain  jurisdiction,  or  dismiss 
or  remand  the  suit  to  the  State  Court,  Is  for  tiie 
f  ormerto  determine. 

6.  AfterthefUlngof  a  petition  and  bond  for  the 
removal  of  a  suit,  pending  in  one  of  tiie  courts  of 
New  York,  and  after  that  court  had  ruled  ttiat  the 
suit  was  not  removable,  and  that  the  cause  should 
there  proceed,  the  party  seeking  tlie  removal  con- 
sented  to  an  order  requiring  the  issues  to  be  heard 
and  determined  by  a  referee  selected  by  the  parties, 

*Head  notes  by  Jfr.  JusHee  HAni.AS. 


NOTB.— Ottlzetuhip  of  eorvoraUoru  wtth  refertnee 
tojuritdietion  of  courts  over  tlum. 

Citizeaoshlp  as  to  Jurisdiction  means  only  residence. 
Gassies  v.  uUlou,  31  U.  S.  (6  Pet.),  761 ;  Shelton  v. 
Tiffin,  47  U.  8.  (6  HowJ,  1«B;  Cooper  v.  Oalbralth,  8 
Wash.,  64B;  Butler  v.  I&nsworth,  4  Wash.,  101. 

So  tar  as  regards  the  jurisdiction  of  courts  over 
corporations,  they  are  regarded  as  dtlzens  of  the 
States  which  granted  their  charten,  without  re- 
gard to  the  oitlzenslilp  of  the  individuals  composing 
them.  BIc  of  V.  8.  v.  Deveatix,  9  U.  8.  (6  Cranohl, 
61 ;  Hope  Ins.  Co.  v.  Boardman.  9  U.  8.  (S  Cranoh),  57 ; 
IT.  S.  V.  Planter's  Bk.,  22  U.  8.  (i  Wheat.),  410 ;  Bk.  v. 
Slocomb,  89  U.  8._a4  PetK  80 ;  Louisville,  etc.,  H.  E. 
Co.  V.  Letson,  48  U.  8.^  How.),  814:  Bundle  v.  DeU 
& K.  Can.  Co., 65 IT.  S.  (It  How.), 80;  MarshaU  v.  Bait. 
*  O.  B.  R.  Co.,  W  U.  8.  (16  How.l.  8i4 ;  Lafayette  Ins. 
C!o.  V.  French,  fiO  U.  S.,  X  V.,  461 ;  Covington  Draw- 
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aad  thenoef  orward  oontested  the  oaae  as  well  be- 
fore the  rtferee  as  in  the  oourta  of  the  State  ap  to 
flnal  jodcment.  Held,  that  the  jmladlottoii  of  the 
State  Oonrtwaa  not  thereby  restored,  and  that  the 
oooaeotto  the  order  of  reference  was  to  be  deemed 
as  only  an  expression  of  preferenoe  for  that  one 
of  the  sereral  modes  of  trial  authorized  by  the  laws 
of  the  State.  Held,  also,  that  the  objections  Inter- 
poeed  by  theremovlnat  party  to  the  exerdae  of  ju- 
risdiction by  the  referee  and  the  State  Court,  sub- 
sequent to  the  filing  of  the  petition  and  bond  added 
nothing  to  the  le^strengm  of  its  position  on  the 
quesilon  of  removal. 

[No.  64] 
Argued  Oet.  £6,  £7,  ISSS.  Decided  2fbv.  6,188t. 

F  ERROR  to  the  Supreme  Court  of  the  State 
of  New  York. 

This  action  was  brought  in  the  Supreme 
Court  of  New  Tork,  by  the  defendant  in  error, 
a  citizen  of  the  State  of  Illinois,  against  the 
plaintiff  in  error,  an  English  Corporation. 

The  defendant  appeared  and  med  a  petition 
and  bond  for  the  removal  of  the  cause  into  the 
Circuit  Court  of  the  United  States  for  the  Eas^ 
em  District  of  New  York.  This  petition  was 
denied  and  removal  refused.  The  defendant 
then  answered  and  the  cause  was  referred. 

The  referee  found  for  the  plaintiff,  and  judg- 
ment was  entered  in  his  favor  for  |4, 992. 21. 

This  judgment  was  afiSrmed  on  appeal,  by 
the  Qeneraf  Term  of  said  court,  Tugman  v. 
Nat.  a.  Ship  Co.,  18  Hun,  882,  and  subsequent- 
ly by  tile  Court  of  Appeals,  and  the  cause  re- 
mitted to  the  court  below.  Tugman  v.  Nat.  8. 
8/iip  C!o. ,  76  N.  Y. ,  207.  Thereupon  the  defend- 
ant sued  out  this  writ  of  error. 

The  question  of  the  right  of  removal  and  the 
Jurisdiction  of  the  State  Courts,  was  contested 
at  every  step  in  the  courts  below,  and  is  the 
onlv  question  at  issue  in  this  court. 

Me»tn.  B.  C.  Chetwood  and  John  Ohet- 
wood,  for  plaintiff  in  error: 

The  old  leading  case,  Gordon  v.  Longett,  16 
Pet.,  97,  disposes  not  only  of  the  contention  of 
the  plaintiff  in  error,  that  by  litigation  in  the 
State  Courts  plaintiff  in  error  waived  its  right 
to  remove,  but  also  that  it  so  waived  its  right 
by  not  taUng  proceedings  to  force  removal. 

To  the  same  effect: 

ataniey  v.  Ghieago,  etc.,  R.R.  Co.,9&  Mo.,  608; 


ateamt  \.\PlMnix  Int.  Co.,  41  N.  Y..  149;  Bad- 
ley  V.  Dunlap,  10  Ohio  St,  1. 

The  error  committed  in  the  State  Courts  was 
jurisdictional  and  cannot  be  cured. 

Kanouse  v.  Martin,  14  How.,  23;  8.  O.,  16 
How.,  198;  In*.  Co.  v.  Dunn,  19  Wall.,  214(86 
U.  S.,  XXn.,  eSi;BemotialCa»a.  100  IT.  S.,  476 
(XXV..  5M) 

Mr.  F.  J.  Fithiaa.  for  defendant  in  error: 

When  the  plaintiff  in  error  interposed  its 
sworn  answer  in  the  State  Court,  consented  to 
a  reference,  and  gave  notice  that  it  would 
bring  the  issues  to  trial  before  the  Supreme 
Court,  it  thereby  waived  its  right  to  removal 
under  its  former  petition  and  bond. 

Bac.  Abr.,  tit.  Courts,  A,  sec.  B;  (herttreet 
V.  Awen,  4  McCoid,  79;  Cleteland  v.  WaiA,  4 
Mass.,  591; Harritonv.  Somm,  Pet  (C.  CA488; 
CampbeU  v.  OiM2«»,Wri^t,  Ohio,  484;  Sraton 
V.  (hmB,  Hardin  (Ky.),  448;  Botfle  v.  Fitihue,  8 
Wash..  Va.,  214;  UMan  v.  Baker,  2  E.  D. 
Smith,  22;  ami(h  v.  Vipeer,  2  Code  R.,  70. 


Mr.  JiuUee  Harljui  delivered  the  opinion  of 
the  court: 

The  underlying  question  in  this  case  is, 
whether,  withm  ue  meaning  of  the  Constitu- 
tion and  of  the  statutes  determining  thejuria- 
diction  of  the  Circuit  Courts  of  the  United 
States,  and  regulating  tlie  removal  of  causes 
from  State  Courts,  a  corporation  created  by  the 
laws  of  a  foreign  State,  may,  for  the  purpoaes 
of  suing  and  being  sued  in  the  courts  of  the 
Union,  De  treated  as  a  "citizen"  or  "subject"  of 
such  foreign  State. 

In  R.  R.  Go.  V.  Whteler,  1  Black,  296  [66  U. 
8.,  XVn.,  138],  the  court  speaking  by  Ch.  J. 
Taney,  said,  that  in  the  previous  case  of  R.  R. 
Co.  y.  Leteon,  2  How.,  497,  it  had  been  decided 
upon  full  consideration,  "That  where  a  corpo- 
ration is  created  by  the  laws  of  a  State,  the  legal 
presumption  is,  that  its  members  are  citizens 
of  the  State  in  which  alone  the  carporate  body 
has  a  legal  existence;  and  that  a  suit  by  or 
against  a  corporation,  in  its  corporate  name, 
must  be  presumed  to  be  a  suit  by  at  against  cit- 
izens of  the  State  which  created  Uie  corporate 


bridge  Co.  V.  Shepliercl,  51 TT.  S.,  XV..  898;  O.  iM.B.  B. 
Co.v.Wheeler,  66  U.  8„  XVII.,  130 ;  Chlc.&  N.  W.  Ky. 
Co.v.Whltton.SO  U.S..XX.,  571 ;  Bliven  v.  N.  E.  Scniw 
Co.,  3  Blatehf.,  Ill ;  Pomoroy  v.  N.  Y.  &  N.  H.  U.  R. 
C!o.,  4  Blatcht.,  120;  Barney  v.  Globe  Bk.,  5  B)a<ohf., 
107;  Hatoh  v.  Chic,  R.  I.  &  P.  a  H.  C!o.,  6  BlnUlif., 
106;  Monnett  v.  Mil.,  ete.,  R.  R.  Co.,  3  Dill.,  400; 
Trust  Ck).  V.  Miuiuillan,  3  Dill.,  379 ;  Bonapartf  v. 
Camden  &  A.  R.  R.  Co.,  Bald.,  205 ;  Greeley  v.  Smith, 
3  Story,  76 ;  Barclay  v.  Coinrs.,  1  Woods,  254 ;  Whue- 
<lon  V.  Camden  &  A.  R.  H.  Co.,  4  Am.  L.  Reg.,  288; 
Qulgley  V.  Cent.  R.  Co.,  11  Nev.,  aW ;  Holden  v.  Put- 
nam F.  Ins.  Co.,  46  N.  Y.,  1 ;  Shaft  v.  Phcenix  L.  Ins. 
Co.,  67  N.  Y.,  514:  Fargo  v.  McVlckor,  38  How.  Pr., 
1 ;  Shelby  v.  Hoffman,  7  Ohio  St.,  50;  Bait.  &  O.  R.  B. 
Co.  V.  Cary,  28  Ohio  St.,  208 ;  Stanley  v.  Chic,  etc.,  R. 
R.  Co.  62  Mo.,  .108 ;  Oakey  v.  Bk.,  14  La., 515:  Rosen- 
feld  V.  Adams  Exp.Co..  21  La.  Ann.,  233;  West.  Un. 
Tel.  Co.  V.  Dickinson,  40  Inrt.,  444. 

Where  railroad  corporations  created  by  the  laws 
of  different  States  operate,  through  such  States,  one 
connected  line,  and  consolidate,  the  consolidated 
corporation  Is  to  be  considered  a  citizen  of  eitlier 
State.  Chic.  &  N.  W.  Ry.  Co.  v.  Whitton,  80  U.  8., 
XX.,  571:  MuUer  v.  Dows,  94  U.  8.,  XXIV.,  207;  St. 
L.  A.  &  T.  H.  R.  Co.  V.  Ind.  &  St.  L.  B.  R.  Co.,  12  Ch. 
L.  N.,  73. 

A  railway  corporation  merely  leasing  a  road  in 
another  State  to  operate,  does  not  thereby  become 
a  citizen  of  such  State.  Brownell  v.  Troy  it  B.  R.  B. 
Co.,  3  Fed.  Rep.,  761 ;  Bait.  &  O.  B.  B.  Co.  v.  Cary,  88 
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Ohio  St..  206:  Bait  &  O.  B.  B.  Co.  v.  Koontz^  Moir. 
Trans.,  M:  Brie  By.Cio.  v.  Stringer JiS  Ohio  St,  MB; 
Bait.  *  O.  B.  B.  Co.  V.  Wi^tman,  W  Gistt,  ^ 

The  appointment  by  a  foreign  corporation  of  an 
agent  on  whom  process  may  be  served,  does  not  of 
Itself  make  the  oorporation  a  citizen.  Ins.  Oo.  v. 
Franoig,  78  IT.  S.,  XX.,  77:  Hatch  v.  Chlo.,  B.  I.  A  P. 
R.B.Co.,6Blatoh.,  106;  Owen  v.  N.  T.  L.  Ins.  Co.,  1 
Hughes,  32S;  Hunter  v.  Bqyal  Can.  Ins.  Oou,  8 
Hughes,  284;  EUerman  v.  N.  O.,  H.  &  T.  B.  B.  Co.,  S 
Woods,  120:  Huder  v.  Ins.  Co.,  26  Wis.,  148:  Stevens 
v.Ph<BnUIns.Oo.,41K.Y.,148;  FIsk  v.  CUc,  B.  I. 
*  P.  B.  B.  Co„  E8  Barb.,  472:  Do  Camp  v.  N.  J.  Mat 
1.  Ins.  Co.,  2  Sweeny,  481 ;  west.  TJ.  Tel.  Oo.  v.  Dlok- 
40  Ind.,  444 ;  Atlas  Mut.  Ins.  Oo.  v.  Byrnes,  46 


Ind.,  U8;  Morton  v.  Mut.  Ins.  Co.,  106  Mass.,  141; 
Hobbs  V.  Manhattan  Ins.  Co.,  Gt  Me.,  417 ;  oontnirN. 
T.  Piano  Oo.  V.  N.  H.  S.  Co.,  t  Abb.  Pr.  N.  8.,  m ; 
People  V.  Judge,  n  Mich.,  Sn :  Home  Ins.  Oo.  v.  Da> 
vis,  28  Mioh.,^;  OontinentiJ  Ins.  Co.  v.  Casey,  W 
Gratt.,  210. 

The  general  rule  as  to  citizenship  applies  to  mu- 
nicipal corporations.  Heroer  Co.  V.  Oowles,  74  IT.  8., 
XIX.,  88;  Barclay  V.  Levee  Comia.,  1  Woodi,  26i; 
TangtaU  v.  Madison,  80  La,  Ann.,  47L 

Merely  conferring  on  a  oorporation  of  another 
State  the  privtlege  of  building  a  road  and  holding 
real  estate  does  not  make  It  a  oittnn.  BaltftO.K. 
R.  Co.  V.  Cory,  28  Ohio  St.,  208 ;  Willianu  v.  Mo^  K. 
&T.B.B.Co.,8  DU1.,26T;  Dennlstounv.N.Y.ftK. 
H.  B.  B.  Co.,  1  HUt, «. 

lOfl  u.  s. 
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body;  ind  Uut  no  averment  or  evidence  to  the 
eoBbaiy  is  admitwible,  for  the  purposes  of 
nididnwiiig  the  suit  from  the  jurisdiction  of  a 
court  of  the  United  States."  Mar^uM  v.  B.B. 
ai.,l<  How.,  S14;  BravAridge  Oo.  y.  8h«]^urd, 
20 How.,  888  r«l  U.  8.,  XV..  8981;  In*.  Co.  v. 
BUekit,  5  Wall,  642  [72  U.  8.,  XVIH.,  5^; 
Bijd  V.  Virginia,  8  Wall.,  178  [75  U.  8.,  XIX, 
tmiRKOo.  V.  Barri*,  12  Wall,  83  [79  U. 
&,XS.,  858]. 

To  the  ink,  thus  established  by  numerous  de- 
dAms,  die  ooort  adlieres.  Upon  this  branch 
of  the  case  it  is,  therefore,  only  necessary  to 
My,  tliat  if  the  individual  members  of  a  corpo- 
r^ion,  created  liy  the  laws  of  one  of  the  United 
Slites,  are,  for  purposes  of  suit  by  or  against  it 
in  the  courts  of  the  Union,  conclusively  pre- 
raaed  to  be  citizens  of  the  State  by  whose  laws 
tbst  corporation  is  created  and  exists,  it  would 
wemto  f<dlow,  logically,  that  the  members  of 
t  eorponUion,  cr^ed  by  the  laws  of  a  foreign 
Slate,  should,  for  like  purposes,  be  conclodve- 
hr  prenuned  to  be  citimis  or  subjects  of  such 
foicign  State.  Consequently,  a  corporation  of 
«  foreign  State  is,  for  purposes  of  jurisdiction 
in  the  courts  of  the  United  States,  to  be  deemed 
ooostructively,  a  citizen  or  subject  of  such 
aiata. 

But  it  is  suggested  that  the  petition  for  the 
nawval  of  the  action  into  the  Circuit  Court  of 
tbe  United  States  is  radically  defective  in  that 
kdoes  not  show  that  the  I^ational  Steamship 
OompaBy  was  a  Corporation  of  a  foreign  State 
It  the- commencement  of  the  action;  Siat  the 
■negation,  upon  that  pcnnt,  refers  only  to  the 
time  wben  Xhs  removal  was  sought  If,  in  suits 
in  irinch  the  jurisdiction  of  the  courts  of  the 
Uaited  States  depends  upon  the  character  of 
tbe  parties,  it  is  material,  under  the  Act  of 
Miich  8.  1875,  to  show  what  the  citizenship  of 
the  parties  was  at  the  commencement  of  the 
letiaii,  it  is  sufficient  to  say  that  the  averment 
k  the  original  complaint,  that  the  Company  is 
a  fowign  Corporation,  supplemented  by  the 
•venaeBt  in  the  petition  for  removal,  that  it 
is  a  Oorpontion  created  br,  and  existing  un- 
der, the  laws  of  the  United  Kingdom  of  Great 
Btitain  and  Irehmd,  ooven  the  whole  period 
from  the  commencement  of  tiie  action  to  the 
sppBcalkm  f<Hr  removaL  It  is  not,  ^ways,  nee- 
CMiy  that  tbe  citizenstilp  of  the  parties  be  set 
oat  tB  the  petition  for  removaL  The  require- 
aeots  of  the  law  are  met  if  the  citizendup  of 
the  parties  to  tbe  controversy  sought  to  be 
Maored,  is  shown,  affirmatively,  by  the  record 
<(  the  case.  It.  Oo.  v.  Sam*eu.  22  WaU.,  822 
IBBU.  B.,  ZXU..  828];  BoberUonir.  Oeam,  97 
U.  8.,  «8  [XXIV..  1058]. 

The  only  remaining  question  which  need  be 
esHideced  is,  wlietfaer  the  jurisdiction  of  the 
State  Ooort  was,  in  any  form,  restored  after  the 
Oompany  filed  its  petition  and  bond  for  removal. 
Tke  nefwidant  in  error  insists  thatit  was.  The 
pstilionwas  aocompanied  by  a  bond  which,  it  is 
onoeded,  oonf  onned  to  the  statute,  and  was 
■aple  as  to  security.  Upon  the  filing,  there- 
in, •(  tha  petition  and  bond— the  suit  being 
Rtaovahle  under  the  statute— the  jurisdiction 
<(  tte  State  Court  absolutdy  ceased,  and  that 
oftheCireuit  Court  of  tbe  United  States  imme- 
dlMeiy  attached.  The  duty  of  the  State  Court 
W  topnoeed  no  further  in  the  cause.  Every 
<Bkr  thomifter  made  in  that  court  was  coram 
See  U  Otto. 


nonjudiee,  unless  its  jurisdiction  was  actually 
restored.  It  could  not  be  restored  by  the  mere 
failure  of  the  Company  to  file  a  transcript  of  the 
record  in  the  Circuit  Court  of  the  Unitra  States 
within  the  time  prescribed  by  the  statute.  The 
jurisdiction  of  the  latter  court  attached,  in  ad- 
vance of  the  filing  of  tbe  transcript,  from  the 
moment  it  became  the  duty  of  the  State  Court 
to  accept  the  bond  and  proceed  no  further;  and 
whetiier  the  Circuit  Court  of  the  United  States 
should  retain  jurisdiction,  or  dismiss  or  remand 
the  action  because  of  the  failure  to  file  the  neces- 

n  transcript,  was  for  it,  not  tbe  State  Court, 
etermine. 

Nor  was  the  jurisdiction  of  the  State  Court 
restored  when  the  Company,  8ul)se^uentiy,con- 
sented  to  the  order  requiring  the  issues  to  be 
heard  and  determined  by  a  referee  selected  by 
the  parties,  or  when  it  appeared  and  contested 
the  case,  as  well  before  the  referee  as  in  the 
State  Courts,  up  to  final  Judgment.  The  rig^t 
of  the  Company  to  have  a  tiial  in  the  Circuit 
Court  of  the  United  States  became  fixed,  upon 
the  filing  of  the  petition  and  bond.  Butthe  in- 
ferior State  Court  having  ruled  that  the  right  of 
removal  did  not  exist,  and  that  it  had  jurisdic- 
tion to  proceed,  the  Company  was  not  bound  to 
desert  the  case,  and  leave  the  opposite  party  to 
take  judgment  bv  default.  It  was  at  liberty,  its 
right  to  removal  being  ignored  by  the  State 
Court,  to  make  defense  in  uiat  tribimal  in  every 
mode  recognized  by  the  laws  of  the  State,  with- 
out f orf eitSig  or  impairing,  in  the  slightest  de- 
gree, its  right  to  a  trial  in  the  court  to  wliich  the 
action  had  been  transferred,  or  without  affect- 
ing, to  any  extent,  the  authority  of  the  latter 
court  to  proceed.  The  consent,  oy  the  Compa- 
ny, to  a  trial  by  referee  was  nothing  more  than 
an  expression  of  its  preference  (being  com- 
pelled to  make  defense  in  the  State  Court)  for 
that  one  of  the  several  modes  of  trial  permitted 
by  the  laws  of  the  State.  It  is  true  tnat  when 
the  cause  was  taken  up  by  the  referee,  as  well 
as  when  heard  in  the  Supreme  Court  of  the 
State  and  in  the  Court  of  Appeals,  the  Com- 
pany protrated  that  the  Circuit  Court  of  the 
iJnitea  States  alone  had  jurisdiction  after  the 
petition  and  bond  for  removal  were  filed.  But 
no  such  protests  were  necessary,  and  thev  added 
nothing  whatever  to  the  legal  strength  of  its 
position.  When  the  State  Court  adjudged  that 
it  had  authority  to  proceed,  the  Company  was 
entitied  to  regard  tne  decision  as  final,  so  far 
as  that  tribunal  was  concerned,  and  was  not 
bound,  in  order  to  maintain  the  right  of  re- 
moval, to  protest,  at  subsequent  stages  of  the 
trial,  against  its  exercise  of  jurisdiction.  In- 
deed, such  a  course  would  scarcely  have  been 
respectful  to  the  State  Court  after  its  ruling 
upon  the  point  of  jurisdiction  had  been  made. 

What  we  have  said  upon  this  subject  is  fully 
sustained  by  our  former  decisions,  particularly 
B.  B.  Co.  V.  Koonb,  104 U.  8.,  6  [XXVI., «48]; 
B.  B.  Oo.  V.  Mittitiippi,  lOaU.S.,  185  [XXVL, 
96];  jr«r»v.JT«»(tofcM«-,108U.S.,  486  [XXVL, 
864] ;  and  Int.  Oo.-r.  Dunn,  19  Wall. ,  214  [8«  U. 
8.,l£XU.,  68]. 

TJiejvdffmmtt  harein,  of  the  Court  of  AppedU 
of  New  York  and  gf  the  Supreme  Court  of  New 
York,  a/re  reioenei  and  the  cause  it  remanded, 
with  direetiont  that  (ht  latter  court  accept  the 
bond,  tendered  by  plaintiff  in  error,  for  the  re- 
nunal  of  ihe  caute  to  the  Circuit  Court  of  the 
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United  Staies  fm-  the  EatUm  Dittriet  of  that 
State,  attd  proceed  iMfwrOwr  in  the  eaute. 
True  copy.   Test : 

Jamea  H.  HcEenner,  Clerk,  Sup.  Court,  U.  S. 

ated-106  U.  S.,  Z16. 


INDEPENDENT  JCHOOL  DISTRICT  of 
Steaii£oat  Rock,  Habdin  Co.,  Ia.,  Ptff. 

in  Err., 

V. 

JOEL  STONE. 

(See  S.  C,  18  Otto,  18&-187.) 

BeeitaU  in  bond^—effeet  of. 

♦Bonds  issucil  iu  the  name  of  an  independent 
school  district,  in  the  State  of  Iowa,  contained  thc^e 
recitals :  "  This  bond  is  issued  by  the  Board  of  Schi  lOl 
Directors  by  authority  of  an  eiection  of  the  voters 
of  said  Scliool  District,  held  on  the  thirty-flrst  diiy 
of  July,  1869,  in  conformity  with  the  provisions  of 
chapter  98  of  Acts  12th  General  Assembly  of  tlie 
Stat«  of  Iowa."  Held,  that  these  recitals  implied  as 
well  that  the  bonds  were  issued  by  authority  of  tlie 
election,  as  that  the  election  was  held  in  conformity 
with  the  statute,  but  did  not-  necessarily  or  clenily 
import  a  compliance  with  tnoac  provisions  of  the 
statute  which,  following  substantially  the  words 
of  the  State  Constitution,  i)rohibited  independiat 
school  districts  from  incurring  indebtedness  to  iin 
amount  in  the  aBijrofrate  exceeding  five  per  ct7ilvm 
on  the  value  of  its  taxable  property,  to  be  ascir- 
taineil  by  the  last  state  and  county  tax  lists  pre- 
vious to  the  incurrinj?  of  such  indel5tednt?ss.  Con- 
sequently, the  district,  in  a  suit  on  the  bonfls,  is  not 
e8t<jpped  by  the  recitals  from  showinx  that  the  bonds 
were  not  enforceable  oblitfations,  by  reason  of  the 
fact  that  the  indciitedness,  of  which  they  were  e\i- 
dence,  exceeded  the  amount  Uuiited  by  the  Consti- 
tution and  laws  of  the  State. 

[No.  759.] 
Submitted  Oct.  1:?,  ISSii.    Decided  Nov.  6,  188t. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Iowa. 
This  action  was  brought  in  the  court  below, 
by  the  defendant  in  error,  to  enforce  the  pay- 
ment of  certain  bonds  and  interest  coupons. 

The  trial  below  having  resulted  in  a  verdict 
and  judgment  for  $18,611.83  in  favor  of  the 
plaintift,  the  defendant  sued  out  this  writ  of 
error. 

Mtttrt.  Oeor^  O.  Wright  and  E.  W. 
Eastman,  for  plaintifi  in  error. 
Itetm.  C.  C.  Nonrse  and  B.  F.  KatdT- 
1,  for  defendant  in  error. 


Wr.  JutHce  Haxlao  delivered  the  opinion  of 

the  court: 

On  the  first  day  of  July,  1880,  the  board  of 
school  directors  of  independent  School  District 
of  Steamboat  RocIl,  Htuxlin  Countv,  Iowa,  is- 
sued, in  its  name,  thirty  bonds,  each  for  $500, 
and  bearing  interest  at  the  rate  of  10  per  cent 
per  annum.  Each  bond  recited  that  it  "  Is  is- 
sued by  the  board  of  school  directors  by  au- 
thority of  an  election  of  the  voters  of  said  School 
District.held  on  the  thirty-first  day  of  July,1869, 
in  conformity  with  the  provisions  of  chapter  98 
of  Acts  12th  General  Assembly  of  the  State  of 

*Head  note  by  llr.  Juitice  HAm.AW. 

NoTS.— Beettoto  in  neooUobte  txmSt  or  securities,- 
aUiimel  by;  evidence  of  the  facta  reeUed.  Beenoteto 
Heroer  County  v.  Hackett,  68  U.  S.,  XVTI.,  SIS. 


80 


Iowa."  The  statute,  referred  to  in  the  bonds, 
authorized  independent  school  districts  to  bor- 
row money,  within  a  prescribed  limit  as  to 
amount,  for  the  purpose  of  erecting  and  com- 

Eleting  school-houses,  by  issuing  negotiable 
onds;  provided  the  loan  was  pievioudy  sanc- 
tioned by  a  majority  of  all  the  votes  cast  at  an 
annual  or  special  meeting  of  the  electors,  of 
which  meeting  the  same  notice  should  be  given 
as  required  by  law  in  case  of  the  election  of  of- 
ficers of  such  districts,  and  which  notice  should 
state  the  amount  proposed  to  be  raised  by  a 
sale  of  bonds. 

When  the  bonds  were  Issued,  the  assessed 
value  of  the  property  of  the  District,  as  shown 
by  the  last  assessment  immediately  preceding 
the  issue  of  the  bonds,  was  $47,986,  and  the  in- 
debtedness of  the  District  was  $426,  with  no 
money  in  its  treasury. 

The  Constitution  of  Iowa  declares  that  "No 
county,  or  other  political  or  municipal  corpora- 
tion, sliall  be  allowed  to  become  mdebted,  in 
any  manner  or  for  any  purpose,  to  an  amount 
in  the  aggregate  ezceedmg  five  per  eetUum  on 
the  value  of  the  taxable  property  within  such 
county  or  corporation,  to  be  ascertained  by  the 
last  state  and  county  tax  lists,  previous  to  the 
incurring  of  such  indebtedness."  The  l&Keet 
indebtec&ess,  therefore,  which  the  plaintiff  in 
error,  consistently  with  the  fundamental  law  of 
the  State,  could  have  had  when  these  bonds 
were  issued,  was  6  per  cent  on  $47,986.  Con- 
sequently, the  bonds  now  in  suit,  constituting 
one  issue,  and  aggregating  $16,000,  must  be 
held  to  have  been  made  without  aath<»ity  of 
law  and,  upon  well  established  princi^es,  are 
not  enforceable  obligations  against  the  Distolct, 
unless  it  is  estopped  by  recitals  in  the  bonds 
from  showing,  as  against  a  bona  fide  purchaser, 
the  value  of  its  taxable  property  as  disclosed 
by  the  last  state  and  cotmty  tax  lists  previous 
to  the  creation  of  the  debt. 

The  argument  on  behalf  of  defendants  in  er- 
ror, briefly  stated,  is  this:  that  the  law  invested 
the  school  board  with  authority  to  execute 
bonds  for  the  purposes  for  which  those  in  suit 
were  issued,  within  the  limit,  as  to  amount, 
prescribed  by  the  Constitution  and  the  statute 
passed  in  coiuormity  therewith;  that  that  board 
when  issuing  the  bonds,  were  under  a  duty  to  de- 
termine, ana  necessarily  did  determine,  whether 
the  aggregate  indebtedness  of  the  Disbict  thus 
increased,  was  in  excess  of  6  per  eentwn  u^on 
the  value  of  the  taxable  property  of  the  Distnct, 
as  shown  bv  the  last  state  and  county  tax  lists; 
consequentlv,  it  is  contended,  the  redtals  in  the 
bonds  should  be  regarded  as  a  declaration  by 
the  board,  upon  which  bona  fide  purchasers 
could  rely,  of  its  determination  that  tne  taxable 
property  of  the  District,  as  thus  ascertained, was 
of  value  sufBcient  to  justify  the  proposed  in- 
debtedness of  $15,000. 

Waiving  any  discussion  of  the  question, 
whether  the  constitutional  provision  that  the 
amount  of  the  taxable  propwty  should  be  "  as- 
certained by  the  last  state  and  countv  tax  lists," 
did  not  compel  every  purchaser,  at  his  peril,  to 
obtain  from  that  source  the  necessary  informa- 
tion, and  did  not  preclude  him  from  relying 
upon  the  representations  of  district  officers  as  to 
what  those  lists  disclosed,  we  are  of  opinion  that 
the  recitals  in  the  bond  do  not,  neoeasarily  nor 
distinctly,  import  any  determination  of  that 
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qneadon  by  the  district  officers  invested  with 
ndiaitr,  uader  certain  drcmnstsnces,  to  issue 
Uielxniiu.  Had  the  bonds redted  that  they  were 
JMoed  tiy  anthority  of  the  election  of  July  81, 
186B,  arid  inoonfcnrmity  with  the  provisions  of 
tbaiMite  referred  to,  ttiere  wo'jld,  in  view  of 
nmeof  tike  decisions  of  this  co>rit,  be  more  force 
Is  the  iigument  in  behalf  of  the  defendant  in  er- 
ror. Tmn  ef  Ooloma  v.  Eavei,  93  U.  S..  484 
(13aiL,57»J;  Tovmof  Vmiee  v.  Murdoek,  92 U. 
6.,»4[XXni.,683;]  Cowoertev.Fortaeott.ViTa. 
8.,S04pCXin.,  6211 ;  Mouvy  v.  Otwego,  92  U. 
a,688[XXin.,  748] ;  Comn.  v.  BoUu,  94 U.S., 
1041  Xil v.,  461;  Comn.  v.  Jcmuary,  94  U.  8., 
JMIXXrV.,  1111;  JBuehanan  v.  Litehfield,  102 
ir.  8.,  278  [XXVI. .  188].  And  we  should,  then, 
be  obliged  to  decide  whether,  in  view  of  the 
eoutitntional  provision,  a  false  recital  by  the 
achool  board  as  to  the  value  of  the  taxable 
proper^,  would  conclude  the  District  as  be- 
tween It  and  a  bona  fide  purchaser  for  value; 
for,  in  such  case,  since  the  statute  itself  con- 
tains, sabstantially,  the  same  limitation  upon 
bdebtedness  by  independent  school  districts  as 
b  prcKribed  by  the  State  Constitution  for  coun- 
ty, or  other  political  or  mtmicipal  corporations, 
•  distinct  recital  that  the  bonds  were  issued  in 
cooformity  with  the  statute,  would  fairly  im- 
port a  compliance  with  t^e  Constitution.    But 
tlw  redtal*  do  not,  as  we  have  said,  neoeesarily 
import  a  oompliance  with  the  statute  or  the 
fBiKisinental  law  of  Hie  State  upon  that  subject. 
They  neceesarilj  imply  nothing  more  than  that 
the  bonds  were  iSBued  by  authority  of  the  elect- 
ors, and  that  the  election  was  held  in  conformity 
widi  the  statute.  The  statute  may  have  been  pnr- 
MKd  as  to  the  notice  required  to  be  given  of  ttie 
time  and  place  of  the  election,  and  as  to  the 
manner  in  which  the  will  of  the  voters  was  to 
be  ascertained,  and  yet  it  may  have  been  dls- 
tegirded  in  ieq)ect  of  the  limit  it-imposed  up- 
on district  indebtedness.  The  declaration,  there- 
toe,  that  the  election  was  held  in  conformity 
witb  the  statnte,  does  not,  with  sufficient  dis- 
rtnrtnoM,  imply  that  the  indebtedness  voted  was 
Mm  than  5  per  cent  on  the  value  of  the  taxable 
piwerty  of  the  District,  as  shown  by  the  state 
tod  county  tax  Usts. 

This  constroction  of  the  words  employed  in 
the  bonds  is  pronounced  l^  counsel  for  the  de- 
fendant in  error  to  be  too  narrow  and  technical. 
It  may  be  a  strict  construction,  and  such,  it 
vans  to  the  court,  oo^t  to  be  the  rule  when  it 
isRopoeed  by  meie  recitals  upon  the  part  of  the 
oooeia  of  a  moidcipal  corpcwation,  to  exclude 
iaqniiy  as  to  witether  bonds,  issued  in  its  name, 
were  made  in  violation  of  the  Constitution  and 
cf  the  statute,  of  the  provisions  of  which  all 
mat  take  nodce.  Numerous  cases  have  been 
delennined  in  this  court,  in  whidi  we  have  said 
that  where  a  statute  confers  power  upon  a  mu- 
aieipal  corporation,  upon  the  performance  of 
cotain  precedent  conditions,  to  execute  bonds 
<a  aid  <»  the  constroction  of  a  railroad,  or  for 
ttteruke  porposes,  and  imposes  upon  certain 
cAoen — invoked  with  authority  to  determine 
whether  such  conditions  have  been  performed — 
the  reaponaibaity  of  issuing  them  when  such 
eoaditiMia  have  been  complied  with,  recitals, 
by  aocfa  officer*,  that  the  bonds  have  been  iasued 
'{■parsnanoeof'or  "in  conform]^  with  "or 
*"  by  virtue  of  "  or  "by  authority  of"  the  stat- 
ue, have  been  held,  in  favor  of  bona  fde  pur- 
See  W  Otto. 


chasers  of  value,  to  import  full  compliance 
with  the  statute,  and  to  preclude  inquiry  as 
to  whether  the  precedent  conditions  were  pet^ 
formed  before  Uie  bonds  were  issued.  But  in 
all  such  cases,  as  a  careful  examination  will 
show,  the  recitals  fairly  imported  a  compliance, 
in  all  substantial  respects  with  the  statute  giv- 
ing authority  to  issue  the  bonds.  We  are  un- 
wuling  to  enlarge  or  extend  the  rule,  now  es- 
tablished by  a  long  line  of  decisions.  Sound 
public  policy  forbids  that  we  should  do  so. 
Where  the  holder  relies  for  protection  upon 
mere  recitals,  they  should,  at  least,  be  clear  and 
unambiguous,  in  order  to  estop  a  municipal  cor- 
poration, in  whose  name  such  bonds  have  been 
made,  from  showing  that  tliey  were  issued  in 
violation  or  without  authority  of  law. 

For  the  reasons  given  we  are  of  opinion  tliat, 
in  the  present  action  on  the  bonds,  judgment 
should  have  been  entered  upon  the  special  ver- 
dict for  the  District.  To  what  extent,  if  any, 
the  District  may  be  held  responsible,  in  some 
other  form  of  proceeding,  is  a  question  not  now 
before  us,  and  as  to  which  we  express  no  opin- 
ion. Thiiyudgment  it  renened,  toith  direeittm* 
to  rertdtr  judgment,  upon  theipeeiaitmliet.fbr 
OelHttria. 

True  oopjr.   Test : 

James  H.  MoKenney,  Clerk,  Bup.  Court,  U.  S. 

ated-m  u.  a,  U8 ;  118  u.  &,  14a 


WILLIAH  H.  REYNOLDS  bt  ai^,  AppU., 

V. 

WILLIAM  H.VANDERBILT  KTAL.,Exr8. 
of  CoBBKLroa  Vandkbbilt,  Deceased, 
Claimants  of  the  Steamship  Nobth  Stab, 
Her  Engine,  etc. 

WILLIAM  H.  VANDERBILT  bt  ai.,  Exrs. 
of  CoBKBLius  VASDKBBiiiT,  Deceased, 
Claimants  of  the  Steamship  Nobth  Stab, 
Her  Engine,  etc.,  Appt$., 

V. 

WILLIAM  H.  REYNOLDS  bt  al. 

(See  B.  C,  "ITIe  NorOi  Star,"  16  Otto,  IT-SV.) 

CoUition — divinon  of  damage* — JBhigliA  rule — 
reeoupmerU — consolidation  of  actions— limited 
liability — decree  in  eross-aetion*— appeal — 
pleading*. 

n.  In  cases  of  collision  of  vessels,  where  both  par- 
ties ore  la  fault,  the  maritime  rule  Is  to  divide  the 
entire  damage  equally  between  them,  and  to  malce 
a,  decree  tor  ludr  the  dilterenoe  between  their  re- 
spectire  looses  in  favor  of  the  one  tliat  sutTered 
most,  so  as  to  equalize  the  burden. 

i.  The  obligatfon  to  pav  the  said  dllterence  to  the 
leealliabllitr  nowlnr  out  of  thetransaoUoii. 

8.  The  pra(«oe,  wmch  obtains  in  Bnsland,  of  de- 
creeing to  each  party  half  hto  dama«e  agaiDst  the 
other  party,  thus  necessitating  two  mateee,  to  only 
an  induectway  of  getting  at  the  true  result,  growing 
out  of  the  teonnical  fonnalltlea  of  the  plectaings,ana 
the  supposed  Incongruity  of  giving  offlrmatlve  re- 
lief to  a  respondent. 

*Bead  notes  by  Ur.  JiwMee  Bbadixt. 


Nora.— CoUteton ;  damaae*  when  two  oesaeto  an  at 
fault  tor  iniwru  to  a  third.  See  note  to  The  City  of 
Hartford  v.  Hideout,  87  U.  8.,  XXIV.,  90. 
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4.  Semliie :  there  Is  no  good  reaaon  whr  the  i«- 
apondentijii  such  oases,  should  not  b&Tc  toe  benefit 
ot  Bset-offor  reooupment of  his  damacre,  at  least 
to  the  extent  of  the  damace  done  to  the  nbelanto, 
provided  that,  in  bis  answer,  he  pleads  snob  setoff 
or  reooupment. 

5.  Atall  events.  If  both  parties  file  Ifl)el8,the  courts 
of  the  United  States  bave  the  power  to  consolidate 
the  aottoos,  and  prescribe  one  prooeedlnsr,  and  pro> 
nounce  one  decree;  which  decree  will  be  for  one 
half  of  the  difference  of  damage  sofleiedbjr  the  two 

6.  The  statute  of  limited  llabllltr  is  not  to  be  ^>- 
pUed  In  8\ich  a  case,  until  the  balance  of  damage  has 
been  struck ;  and  then  the  party  against  whom  the 
decree  passes,  may  have  the  beneot  of  the  statute 
(If  he  Is  otherwise  entitled  to  It),  In  respeotof  the 
balance  which  he  Is  decreed  topay.  The  decision  to 
the  contrary  In  Chapman  v.  Netherlands  Co.,  L.  B. 
4  Prob.  Div.,  U7,  examined  and  disapproved. 

7.  A  collision  ooeorredatseajn  the  night,  between 
the  steamem  W.  and  N.,  pursuing  nemr  opposite 
oouises,  and  both  were  held  in  fault,  ^le  W .  was 
sunk,  and  the  N.  much  damaged.  Cro8B.actloDS  were 
brought  and  heard  together,  and  one  decree  was 
made,  being  In  favor  of  the  owners  of  the  W.  for 
one  half  the  differenoe  of  damage  sustained  by  the 
two  vessels,  that  of  the  W,  being  the  greatest.  This 
decree  wss  affirmed. 

8.  From  the  above  decree  both  parties  appealed, 
and  now  the  owners  of  the  W.  claimed  under  the 
Limited  Liability  Act  entire  exoneration  from  11a- 
bUltgr,  and  a  decree  for  half  of  their  damage  with- 
out deducting  the  damage  of  the  N. ;  which  claim 
was  disallowed,  because  the  law  of  limited  liability 
can  only  be  applied  to  the  balance  decreed  to  be 
paid^d  that  was  not  against  the  owners  of  the  W., 
but  in  their  favor. 

9.  Query:  whether.  If  there  was  any  ground  for 
such  a  chum.  It  could  be  set  up  without  any  allega- 
ttona  or  prayer  for  that  purpose  in  the  pleadings. 

[N06.  84,  85.] 

ArjfUtd  Oct.  lit,  13,  188i.  Decided  Nm.  6, 1881. 

APPEALS  from  the  Circuit  Court  of  the  TJni^ 
ed  States  for  the  Southern  District  of  New 
York. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  Robert  D.  Beaediet»  for  Beynolds, 
ttal. 

Mem-$.  W.  A.  Seaeh  and  WillUm  AUea 
Bntler,  for  Yanderbilt,  et  cU. 


Mr.  JiutiM  Br»dle7  delivered  the  opinion 
of  the  court: 

This  case  arose  out  of  a  collision  o£F  the  Jer- 
aey  aboie,  south  of  Sandy  Hook,  on  the  evening 
of  the  9th  of  February,  1808,  between  two 
steamships,  The  Ella  Warley,  bound  from  New 
York  to  New  Orleans,  and  The  North  Star, 
bound  from  Key  West  to  New  York.  The 
former  was  struck  about  midships,  and  was 
sunk  and  lost;  and  the  North  Star  was  consid- 
erably damaged.  The  owners  of  The  Ella 
Warley  libeled  The  North  Star,  and  the  owners 
of  the  latter  filed  a  cross  libel  tn  peitonam 
against  the  owners  of  The  Ella  Warley.  The 
smts  were  tried  together,  and  the  district  court 
held  The  Ella  Warley  alone  in  fault,  and  ren- 
dered a  decree  accordingly.  The  circuit  court 
held  both  vessels  in  fault.and  rendered  a  decree 
in  favor  of  the  owners  of  The  Ella  Warley  for 
so  much  of  their  damage  as  exceeded  one  half 
of  the  aggregate  damage  sustained  by  both  ves- 
sels. Thu  was  the  proper  decree  to  make  if 
the  conclusion  reached,  as  to  both  vessels  being 
in  fault,  was  correct,  tmless  the  question  aris- 
ing on  the  Limited  Liability  Act,  hereafter 
discussed,  required  a  different  decree.  Each 
vessel  being  liable  for  half  the  damage  done  to 
both,  if  one  suffered  more  than  the  other,  the 
98 


difference  should  be    eqtxally    dlvfdecl, 
one  which  suffered  least   sbould  be  de 
payonehalf  of  sadi  drfferezice  to  tbe  ox 
suffered  most,  so  aa  to  equalize  tbe  biwr- 

Since  both  of  Uie  coux-ts  t>elo'«e  beld  "1_ 
Warley  to  be  in  fault,  -wre  -won  id  not 
this  decision  witbout  preponderatfn^  ^3a 
to  the  contrary;  and  sucb  evidence  wutg_ 
flnd.  On  the  contrary,  T^e  tbink:  tbat  tt^ 
evidence  taken  together  sustains  tbe  coc  ■» 
reached. 

The  vessels  were  approacbin^   eacb 
contrarv  directions,  nearly  bead  on,   oe^^ 
down  toe  coast,  tbe  otber  coming'  u^,  = 
each  other's  mast-head  lig'bts  -wben  eigHl~: 
miles  apart.    The  'Eila.  "Warley ,  instead^E : 
ing  her  helm  according  to  the  role,  star — :« 
it  in  order  to  pass  out^fde.       This  -was  c—    • 
the  first  cause  of  the  disaster;  for,  as  TIi^k: 
Star  obeyed  the  rule,  it  brought  tbe  ve=.-^ 
rectly  together.     It  is  also  obvious  tbat  ~ 
sons  in  cfaaige  of  The  Ellm  "Warley  did  —     _ 
a  sufiicient  lookout ;  for  tbey  a/ie£ 
only  saw  the  green  Vgbt  of  Tbe 
unnl  the  instant  before  the  coUtston; 
demonstrable,  both  from  the  diag 
on  the  part  of  The  Ella  Wtarley,  anc. 
courses  which  the  two  vessels  mast 
sued,  that  after  they  were  near  enoa 
cem  their  respective  side  Ugbta,  tbei 
The  North  Star  was  exposed  to  tbe  \' 
Ella  Warley  during  the  entire  appp 
must  have  been  seen  by  her  men  ifl 
exercised  the  least  diligence.  One  ottH 
of  complaint  against  The  North  8tc. 
her  lights  were  not  properly  screened- 
be  seen  across  her  bow.  TMb  only  i 
more  certain  that,  from  tbe  relative 
the  vessels,  her  red  light  must  hav^ 
ble.    It  is  impoedble  that  it  wss  t5 
view  up  to  the  time  immediatelr  dk: 
collision. 

As  to  the  question,  whether  The 
was  also  in  fMilt,  we  agree  with 
court  that  she  was.  The  rales  of  n» 
force  at  the  time  required  that  the  sfc 


steamers  navigating  the  sea,  bays, 

be  fitted  with  in-board  screens  of 

feet  in  length  (clear  of  thelantertv' 
them  from  heing  seen  across  the  b>c:. 
be  placed  in  a  foie  and  aft  line  yviX\ 
edge  of  the  side  lights,  and  in  cov-m>^, 
with.     1  Parson,  Maritime  Law,  &"K*^ 
In  fiat  defiance  of  this  role,  the  'm:st^'  ^ 
North  Star  did  not  proiect  two  ln.tf=^}^ 
of  the  bull's^eye  of  theligUtg/so  t5iS^^«, 
could  be  seen  two  or  ttoee  poinTSx^ 
bow.     This  was  undoubtedly  on«      "   " 
the  green  light  of  The  North  at 
eye  of  the  mate  and  others  on 
Ella  Warley  so  readily  as  it  dirt 
goes  to  some  extent,  to  mitig^ 
gence  in  not  discerning  the  ted  k"     -, 
clearly  a  fault  on  the  part  of  Tw^H 
and  one  that  pmhaWv  pfm*»iu«i^^  "^^ 
dent.    We  thi 
were  in  fault. 
The  counsel  for  the  owners  op 


r-;^ 


therefore,  th 


q^^^ 


ley  now,  for  the  first  time,  r^^^, 
upon  the  statute  limiting  the  li^klp  % 
owners.    They  contend  tiist,  as  'W^'ty  "'"^estj^" 
ley  was  a  total  loss,  the  owners  ^fr^*  »\\'  ^'*' 
the  owners  of  The  North  Star  iu^Jtifti^  >^ 


'8tar«t^^' 
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tohaTe  the  balsnce  of  damage  strack  between 
the  two  Teasels;  but  that  the  half  of  their  dam- 
age muit  bepo^  in  full,  without  any  deduction 
for  the  half  of  the  damage  sustained  by  The 
North  Star.  This  piopodtion  is  ao  startling 
that  the  leaaoning  employed  to  support  it  should 
be  Kmtinized  \mh  some  care  before  yielding 
to  its  force. 

The  rideof  admiralty  in  collision  cases,  as  we 
mdentand  it,  is,  that,  where  both  vessels  are 
in  fsuh,  they  must  bear  the  damage  in  equal 
parts,  the  one  suffering  least  being  decreed  to 
pay  to  the  other  the  amount  necessary  to  make 
them  equal,  which  amount  of  course,  is  one  half 
of  the  (Ufference  between  the  respective  losses 
Boataioed.  When  this  resulting  liability  of  one 
party  to  the  other  has  been  ascertained,  then, 
and  not  before,  would  seem  to  be  the  proper 
time  to  apply  the  rule  of  limited  responsibihty, 
if  the  party  decreed  to  pay  is  entitled  to  it.  It 
will  enable  him  to  avoid  payment  pro  taiUo  ot 
the  balance  found  against  him.  In  this  case,  the 
duqr  of  payment  feu  upon  The  ^orth  Star,  the 
ovoen  of  which  have  not  set  up  any  claim  to 
a  limit  of  responsibility.  This,  as  it  seems  to 
na,  ends  the  matter.  There  is  no  ro<»n  for  the 
operation  of  the  rule. 

The  contrary  view  is  based  on  the  idea  that, 
theoretically,  supposing  both  vessels  in  fault, 
the  owners  of  the  one  are  liable  to  the  owners 
of  the  other  for  one  half  of  the  damage  sustained 
I7  the  latter;  and,  vice  verta,  that  this  owners  of 
the  latter  are  liable  to  those  of  the  former  for 
one  half  of  the  damage  sustained  by  her.  This, 
itaeems  to  us,  is  not  a  true  account  of  the  legal 
idatioBs  of  the  parties.  It  is  never  so  ezpreea«d 
m  tlte  books  on  maritime  law.  On  the  con- 
tiaiy,  the  almost  invariable  mode  of  statement 
B,  that  the  joint  damage  is  equally  divided  be- 
tween the  parties;  or,  as  in  some  authorities,  it 
iaapoken  of  as  a  case  of  average.  Thus,  Lord 
Stowell  says:  ' '  A  misfortune  of  this  kind  may 
aiiae  where  both  parties  are  to  blame,  where 
there  has  been  want  of  due  diligence  or  of  eddll 
(XL  both  sides;  in  such  a  case,  the  rule  of  law  is, 
that  the  loss  must  be  apportioned  between  them, 
as  having  been  occasioned  by  the  fault  of  both 
rfthem.*'  ne  Wooebvp  Simt,  2  Dod8.,88.  This 
Matement  of  the  law  was  adopted  in  the  text  of 
Abbott  on  Shipinng,  p.  lU.,  ch.  1,  sec.  2.  It  is 
also  adopted  by  Mr.  Bell  in  his  Commoitaries 
on  the  Laws  of  Scotland,  Vol.  I.,  580.  681, who 
icnarks:  "  By  the  maritime  law,  this  is  a  case 
of  avenge  loss  or  contribution,  in  which  both 
A^  are  to  be  taken  into  the  reckoning,  so  as  to 
firak  the  loss."  It  is  also  adopted  in  the  later 
teit  writers.  See,  Madachlan,  Merch.  Ship., 
tlL  In  Hopkins  on  Average,  p.  180,  it  is  stated 
thiB:  "  If  as  the  result  of  croas-actioiiB  in  ad- 
Biialty,  both  vessels  be  found  in  fault,  the  rule 
<<  the  court  is,  to  add  the  damages,  losses  and 
Mti  of  the  two  ships  together,  and  to  divide 
the  joint  sum  in  moieties  and  deoee  each  vea- 
ad  to  bear  an  equal  portion." 

H  we  go  back  to  vxe  text  of  the  law,  in  the 
Boles  of  Oleron,  followed  in  the  laws  of  Wisbuy 
■d  other  laws,  we  find  it  expressed  in  substan- 
lUiytlieaBmB  manner.  The  case  is  supposed, 
c(  aahmocNning  into  port  n^li^ntiy  managed 
aid  atruong  a  vessel  at  anchor  m  an  improper 
PoaUim,  so  ibat  both  are  in  fault  and  both  are 
ouged.  The  Rule  says,  "  The  damage  ought 
toheappiuaedaad  divided  half  and  naif  oe- 
SetWOno, 


tween  the  two  ship,  and  the  wines  that  are  in 
the  two  ships  ought  to  divide  the  damage  be- 
tween the  merchants."  1  Pardessus,  OoUeetion 
de  Ml  Ma/riUvM,  884;  Cleirac,  ll»  et  Omitume  d$ 
la  Mer,  65;  Sea  Laws,  141;  1  Peters,  Admiralty 
Decisions,  App.  zziiL 

In  Jacobsen's  Laws  of  the  Sea  it  is  said:  "  If 
the  damage  is  done  reciprocally,  such  damage 
is  apportioned  in  common  between  the  parties." 
The  French  Ordinance  of  1681  expesses  the 
rule  in  exactiy  the  same  way:  "  The  damage 
shall  be  paid  equally  by  the  ships  which  have 
caused  it  and  suffered  it."  Valin,  L  III.,tit.YII.. 
art.  10.  On  this,  Valin  remarks:  "  Whenever 
damage  by  collision  is  adjudged  common  aver- 
age between  the  two  ships,  the  decree  is  that  the 
costs  of  suit  and  the  appraisement  of  the  dam- 

X  shall  be  equally  borne  in  common,  to  effect 
ch  they  are  made  into  one  mass  with  a  cal- 
culation of  the  average."  Emerigon,  who  had 
great  experience  as  an  admiralty  lawyer  and 
Judge,  says,  upon  the  same  article:  "The  dam- 
ages sustained  by  both  ships  are  appraised  and 
nmule  into  one  mass,  which  is  equally  divided. 
Assurances,  ch.  12,  sea  14,  sec.  8.  Boulay- 
Paty,  commenting  on  the  Code  da  Oommeree,  art. 
407,  which  relates  to  the  same  subject,  savs: 
"  We  conclude,  then,  that,  after  due  regard  is 
had  to  the  character  of  the  damaged  puis  of 
each  ship,  the  injury  and  damage  which  they 
have  sustained  and  the  appraisal  thereof,  beiiu; 
added  together  in  a  single  mass,  must  be  divid- 
ed so  as  to  be  equally  borne  by  each  of  the 
ships  which  have  been  struck.  JDroit  Gommer- 
eial,  Vol.  IV.,  497. 

In  this  country,  the  same  mode  of  expressing 
the  law  has  always  prevailed.  The  first  case  in 
which  the  question  came  before  this  court  was 
that  of  The  Ctrtftartn«v.IhaWiMon,17How.,170 
[58  U.  S.,  XV.,  288]  in  whkh  both  vessels  were 
adjudged  to  have  been  in  fault;  and  the  court,bj 
JusUee  Nelson,  adopted  the  admiralty  rule  as  1 
had  been  administered  in  the  district  and  cir- 
cuit courts.  </«<<»««  Nelson  said:  "The  ques- 
tion, we  believe,  has  never  until  now  come  dis- 
tinctly before  ttds  court  for  decision.  The  rule 
that  prevails  in  the  district  and  dnmit  courts, 
we  imderstand,  has  been  to  divide  the  loss;" 
and  he  dtes  the  case  of  The  Bival,  decided  by 
Judge  Sprague  (Sprague,  Decisions,  160),  and 
the  leading  English  decisions  on  the  subject 
Subsequent  decisions  have  invariably  used  the 
same  language.   {The  J.  Qray  v.  The  J.  Framr\ 
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21  How.,184  [e2tr.  S.,XVI.,  10«1;  [TheWai^ 
ingUm  and  Tne  QregoryX  9  Wall. ,  518 
XIX.,  7OT];  [The  Samhir  ' 


ingUm  and  TSe  Gregory},  9  Wall. ,  518  [76 17.  S. , 
XIX., 787];  [The  SamMre},  11  Wall.,  164  [78 
U.  S.,  XX.,  127];  8.  0.,18  Wail.,  51,  56  [85 U 
S.,  XXI.,  814,  816];  [ne  Alabama  and  The 
Gameeoek],92  U.8.,695  [XXni.,  7681;  [ITie  At- 
la*],  98  U!  S.,  818  [XXUL,  866];  8  Kent,  281. 

These  authorities  conclusively  show  that,  ac- 
cording  to  the  general  maritime  law,  in  cases 
of  collbion  oocmring  by  the  fault  of  both  par- 
ties, the  entire  damage  to  both  ships  is  added 
together  in  one  common  mass  and  equally  di- 
vided between  them,  and  thereupon  arises  a 
liability  of  one  party  to  pay  to  the  other  such 
sum  as  is  necessary  to  equalise  the  burden.  This 
is  the  rule  of  mutual  liability  between  the  parties. 

But  when  claims  are  prosecuted  juaicially, 
the  courts  regard  the  pleadings,  and  the  En^iah 
courts  are  very  strict  in  holmng  the  parties  to 
their  allegations,  and  in  refusing  relief,  unless 
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it  is  BOUffht  in  a  direct  mode.  If  onljr  one  party 
sues,  ana  the  other  merely  defends  the  suit,  and 
upon  the  ptoota  it  appears  that  both  parties  are 
in  fault,  the  court  declares  this  fact  in  the  de- 
cree, and  decrees  to  the  libelant  one  half  of  the 
damage  sustained  by  him;  the  damage  sustained 
by  the  respondent  not-  being  regarded  as  the 
subject  of  investigation  determinable  in  that 
suit.  This  technical  result  of  the  form  of  pro- 
ceeding and  pleadings,  in  which  the  respondent 
mdteta  himself  to  be  placed  in  a  position  of  dis- 
advantage, has  led  to  the  erroneous  notion  that 
each  party  is  entitled  by  the  law  to  be  paid  one 
half  of  his  damage  by  the  other  party;  and  that 
each  claim  is  independent  of  the  other.  But 
where  both  parties  file  libels,  as  they  are  entitled 
to  do  although,  to  conform  to  the  pleadings,  a 
decree  may  te  rendered  in  each  suit  in  favor  of 
title  libelant  for  one  half  of  his  damage,  even 
the  English  courts  will  not  allow  two  execu- 
tions, but  will  grant  a  monition  in  favor  of  that 
party  who  has  sustained  most  damage  for  the 
balance  necessary  to  make  the  division  of  dam- 
ages equal  This  is  an  awkward  way  of  arriv- 
ing at  the  result  contemplated  by  the  law.  It 
may  have  its  conveniences  in  some  cases,  as 
where  the  innocent  owners  of  cargo  are  the  li- 
belants, for  they  are  not  responsible  for  any 
part  of  the  loss.  But  as  between  the  ship-own- 
ers themselves  it  involves  an  apparatus  of  two 
distinct  suits  to  get  at  one  result,  when  one  suit 
or  two  suits  consolidated  together,  would  be  in 
everv  respect  more  convenient.  The  difficulty 
is  obviated  in  England,  to  a  certain  extent, 
where,each  party  has  brought  suit.bv  directing, 
with  the  assent  of  the  parties,  that  the  proceed- 
ings shall  be  conducted  together,  so  as  to  save 
the  expense  of  a  double  investigation. 

To  show  the  diiflculties  imder  which  the  En- 
glish admiralty  courts  have  labored  in  seeking 
to  do  complete  justice,  one  or  two  cases  may  b« 
referred  to.  In  the  case  of  T/ie  S&ringwaaiam, 
reported  in  2  W.  Robinson,  506,  and  8  W .  Rob- 
inson, 88,  a  collision  had  occurred  between  that 
ship  and  the  Danish  ship  Harriet,  by  which  the 
latter  was  sunk  with  a  loss  of  ship  and  cargo 
A  libel  was  filed  by  the  owners  of  The  Harriet 
and  cargo  against  The  Seringapatam,  and  an  ap- 
pearance was  entered,  A  cross  libel  was  also 
filed,  but  as  the  owners  of  The  Harriet  resided 
abroad,  no  process  could  be  served,  and  no  ap- 
pearance was  entered,  and  the  suit  was  discon- 
tinued. A  decree  was  made  in  the  original  suit, 
declaring  that  both  parties  were  in  fault  and 
that  the  damage  should  be  equsllv  borne  by 
them,  and  condemning  the  reqMndents  to  pay 
a  moieQr  of  the  damages  suffered  by  The  Har- 
riet and  her  cargo.  After  an  appeal  and  affirm- 
ance of  the  decree,  motion  was  made  in  behalf 
of  the  owners  of  The  Seringapatam,  praying 
that  the  court,  in  estimating  the  compensation 
due  to  the  owners  of  The  Harriet,  would  direct 
the  registrar  to  ascertain  and  deduct  therefrom 
a  moiety  of  the  damage  sustained  by  The  Sei^ 
ingapatam.  But,  it  was  objected  that  the  own- 
ers of  the  latter  were  only  defendants,  and  no 
prayer  for  compensation  was  made  in  their  be- 
half, and  none  could  be  allowed.  Dr.  Lushing- 
ton  said:  "  If  the  two  actions  had  been  goi^ 
on  according  to  the  ordinary  usage  and  practice 
in  these  cases,  the  sentence  of  the  court  would 
have  attached  to  both  vessels,  and  the  court 
would  have  decreed  a  joint  reference  to  ascer- 
94 


tain  the  amount  of  the  total  damage  and  would 
have  directed  the  said  damage,  'with  the  costs, 
to  be  equally  divided  between  the  respective 
owners.  The  cross-action,  however,  having 
been  abandoned,  the  court  made  its  decree  for 
a  moiety  of  the  damage  done  to  The  Harriet, 
and  this  decree  has  been  affirmed  by  the  Privy 
Council."  Then,  after  showing  that  the  appeal 
and  affirmance  would  not  stand  in  the  way  of 
doing  justice,  he  adds  :  "  I  do  not  exactly  see 
how  1  can  d^  with  the  second  suit,  which  has 
been  abandoned,  as  an  existing  suit,  and  sav  to 
the  owners  of  The  Seringapatam :  You  sWi 
have  the  benefit  of  a  decree  which,  in  point  of 
fact,  has  never  been  pronounced  in  their  favor. 
The  difficulty,  it  is  true,  is  created  by  the  pecul- 
iar circumstances  of  the  case  itself ;  and  if  I 
could  have  foreseen  the  result  of  the  proceed- 
ings before  the  Trinity  Masters,I  would  certain- 
ly have  made  some  arrangements  at  the  time 
to  meet  the  circumstances  of  the  case ;  for  I 
never  will  be  induced,  unless  compiled  b^  law, 
to  further  the  commission  of  an  injustice  to- 
wards either  party  upon  a  mere  matter  of  form. 
Taking  all  the  circumstances  of  the  case  into  my 
consideration,  the  course  I  shall  adopt  is  this:  I 
shall  not  depart  from  my  original  aecree,  but 
shall  confine  the  reference  to  the  amount  of  the 
compensation  to  which  the  owners  of  The  Har- 
riet are  entitled.  At  the  same  time  I  shall  not 
permit  the  full  amount  of  that  compensation  to 
be  paid  to  them,  unless  they  submit  to  the  de- 
duction of  a  moietv  of  the  damages  sust^ned 
by  the  owners  of  The  Seringapatam." 

In  the  case  of  Tlxe  Calmto,  Swabey,  28,a  col- 
lision had  occurred  with  The  Equivalent.  The 
owners  of  The  Calypso  brought  suit,  and  the 
decree  was,  that  both  ^oties  were  in  fault,  and 
pronoimced  for  half  The  Calypso's  damage. 
Then  the  owners  of  The  Equivalent  sued,  and 
the  owners  of  The  Calypso  presented  a  petition 
that  the  suit  should  be  oismissed  because  of  the 
former  adjudication.  Dr.  Lushington  decUned 
to  dismiss,  but  without  deciding  whether  the 
matter  might  not  be  set  up  as  a  defense,  and  in- 
timated that  it  was  not  commendable  to  wait 
the  result  of  one  action  before  bringing  a  cross- 
action,  and  he  refused  costs.  He  said  :  "  The 
usual  practice  is,  that  when  one  vessel  has  been 
proceeded  against  in  a  cause  of  collision,  aiid 
the  owners  of  the  other  think  the^r  have  any 
chance  of  obtaining  a  decree  in  their  favor,  to 
enter  a  cross-action ;  and  it  is  generally  Sjgreed 
between  the  practitioners  that  the  decision  in 
the  one  case  shall  govern  the  decision  in  the 
other.  I  am  not  aware  that  it  is  in  the  power 
of  the  court,  if  the  proctors  were  not  consenting 
to  such  an  agreement,  to  say  that  both  actions 
should  be  governed  by  the  one  as  a  matter  of 
ririlt." 

These  cases  serve  to  show  how,  by  reason  of 
the  technicalities  of  procedure,  and  the  clumsi- 
ness of  the  process  used  for  attaining  the  cor- 
rect result,  the  original  maritime  rule,  though 
in  itself  simple  and  easy  of  apfdication,  became 
involved  and  obscured. 

Thus,  where  the  Merchant  Shipping  Act  de- 
clared that  if  certain  rules  of  navigatwn  were 
infringed  the  owner  should  not  recover  for  any 
damage  sustained  in  a  collision,  it  was  held  that 
he  should  not  have  the  benefit  of  average;  l%e 
Awrora,  Lush.  Adm.,  827,  and  where  the  same 
Act  exempted  the  owner  from  responsibaily 
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for  the  acts  of  a  oompnkory  pilot,  it  was  held 
that  he  Aoald  not  be  sublect  to  aTei-age,  though 
cnttOed  to  recover  half  of  his  own  loss  ^m  we 
other  vessel  in  faiilt.  3%e  Montreal,  17  Jurist, 
588;  5.  (?.,  24  Eng.  L.  &  E.,  580.  Thraedecis- 
imis  were  contrary  to  the  maritime  rule,  though 
peffaaps,  in  the  former  case,  the  words  of  the 
itatnte  required  the  construction  given  to  it. 
See,  1  Parson,  Ship.  &  Adm.,  696;  2  do.,  116- 
117. 

A  like  departure  from  the  maritime  rule,  we 
think,  was  made  in  the  late  case  of  Chapman  v. 
8ltam  Nav.  a>. ,  L.  R. ,  4  Prob.  Div. ,  157,  which 
i<  much  relied  on  by  the  counsel  of  The  Ella 
Wirley.  In  that  case,  a  collision  occurred  be- 
tween The  Savemake,  owned  by  Chapman  & 
Co.,  and  The  Vesuvius,  owned  by  the  Nether- 
lands Co.,  bv  which  The  Vesuvius  was  sunk 
with  a  total  loss  of  ship  and  cargo,  valued  at 
£28,000,  and  The  Savemake  was  damaged 
£4,000.  The  owners  of  The  Vesuvius  brought 
nit,  and  the  owners  of  The  Savemake  put  tna 
eoanterclaim,  the  substitute  created  by  the  late 
Jndicature  Act,  for  the  old  cross-action.  Both 
puties  being  declared  in  fault,  a  reference  was 
made  to  the  registrar  to  ascertain  the  damages 
of  the  various  parties.  At  this  point,  the  owners 
of  The  ^vemake  filed  a  bill  in  equity  to  obtain 
die  benefit  at  limited  liability,  proflering  £6,064 
as  the  value  of  their  ship  at  £8  per  ton;  and  ob- 
tained a  decree  for  paying  into  court  that  fund 
wi&  interest  The  question  then  arose  as  to  the 
diqxisition  of  this  fund,  and  for  what  amoimt 
each  party  in  interest  should  be  permitted  to 
prove  for  dividend.  Sir  Gteo.  Jessel,  Master  of 
the  Rolls,  decided  that  the  owners  of  the  cargo 
of  The  Yesuvios  and  her  master  and  crew  were 
eMitied  to  prove  for  half  of  their  loss.  As  to 
the  owners  of  the  ship,  his  decision  was  that  the 
proper  amount  to  be  proved  was  the  half  of  her 
nine  leas  the  half  of  the  loss  sustained  by  The 
Savemake,  according  to  the  maritime  rule  as 
before  explained.  The  owners  of  The  Saver- 
nake  appealed,  and  contended  that  their  claim 
lot  a  moietWof  damage  sustained  bv  them), 
wldch  was  £2,000,  should  stand  good  against 
the  owners  of  The  Vesuvius  absolutely,  and 
•hottU  not  be  deducted  from  the  moiety  of  loss 
nstafaied  by  The  Vesuvius,  but  that  the  owners 
of  the  latter  ahoold  prove  against  the  f vmd  for 
their  entire  moiety  of  loss  without  deduction. 
This  would  have  the  efEect  of  enabling  them  to 
act  off  the  £2,000  against  any  dividend  which 
Bu^  be  awaurded  to  the  owners  of  The  Vesu- 
Tia8,and  would  enable  them  to  get  back  so  much 
of  the  amount  paid  into  court.  The  Master  of 
the  R(41s  had  considered  this  a  preposterous 
daim,  and  contrary  to  the  meaning  of  the  mari- 
time rule.  But  the  majority  of  the  Lord*  Jut- 
tioa,  BamDay  and  Cotton,  against  the  opinion 
of  liM^Jvttiee  Brett,  reversed  the  decision,  and 
decreed  in  the  manner  contended  for  bv  the  ap- 
peflants.  We  have  carefully  considered  the  rea- 
ms given  by  the  various  Judges,  and  are  un- 
■Ue  to  avoid  the  conclusion  tlwt  the  Master  of 
flte  Ron*  and  LordJutUee  Brett  took  the  proper 
view  of  the  subject 

la  dda  conntiy  the  coiute  of  the  United  States 
■e  not  sublect  to  the  same  disabilities  which 
emburaas  the  proceedings  of  the  English  courts. 
Br  Oe  Act  of  Congress  of  July  22, 1818,  Rev. 
But,  sec  921,  it  is  enacted  that  "Where  causes 
t&  a  like  nature,  or  relative  to  the  same  ques- 
8ee  16  Otto. 


tion,  are  pendiag  before  a  court  of  the  United 
States,  the  court  may  make  such  orders  and 
rules  concerning  proceedings  therein  as  may  be 
conformable  to  the  usages  of  courts  for  avoid- 
ing imnecessaiT  costs  or  delay  in  the  adminis- 
tration of  justice,  and  may  consolidate  said 
causes  when  it  appears  reasonable  to  do  so." 
The  power  of  consolidation  here  given  enables 
the  (UBtrict  courts  sitting  in  admiralty  to  pro- 
vide for  cases  of  the  kind  under  consideration 
in  a  manner  adapted  to  the  ends  of  justice  and 
the  exact  rights  of  the  parties.  We  understand 
thatit  is  freely  exercised  by  them.  At  all  events, 
it  clothes  them  with  the  necessary  authority,  in 
cases  of  collision,  to  combine  the  suits  arising 
thereon,  into  a  single  proceeding,  and  where 
both  parties  are  foiuid  to  b€  in  fault,  to  make  a 
single  decree  (as  was  done  in  this  case),  in  ac- 
coraance  with  their  rights  and  obligations  as  re- 
sulting from  the  law.  And  even  where  no  cross 
libel  is  filed,  if  the  respondents  in  their  answer 
allege  damage  sustained  by  them  in  the  collis- 
ion, and  charge  fault  against  the  vessel  of  the 
libelants,  and  pray  a  set-oS  or  recoupment,  in 
case  they  should  themselves  be  held  to  be  in 
fault,  we  see  no  good  reason  why  they  should 
not  have  the  benefit  of  average  afforded  by  the 
law,  at  least  to  the  extent  of  the  claim  of  the  li- 
belants. This  would  be  more  in  accord  with  the 
liberal  spirit  in  which  the  rules  of  pleading  are 
administered  in  this  country,  than  a  rigid  ad- 
herence to  the  English  practice  would  admit  of. 
In  the  case  of  TIm  Sapphire,  18  Wall.,  66  [86 
U.  S.,  XXI.,  816],  Ur.  Juttiee  Strong,  deliver- 
ing the  opinion  of  this  court,  observeil:  "  We 
do  not  say  that  a  cross  litjel  is  always  necessary 
in  a  case  of  collision,  in  order  to  enable  claim- 
ants of  an  offending  vessel  to  set  off  or  recoup 
the  damages  sustained  by  such  vessels,  if  both 
be  found  in  fault.  It  may,  however,  well  be 
questioned  whether  it  ought  not  to  appear  in  the 
answer  that  there  were  such  damages."  As  it 
nowhere  appeared  by  the  pleadings  in  that  case 
that  the  respondents  had  sustained  any  damage, 
it  was  held  that  they  had  waived  any  claim  for 
such  damage.  The  suggestion  of  JtMti're  Strong, 
however,  as  to  the  non-necessity  of  a  cross  libel, 
is  a  very  pregnant  one. 

But  waiving  further  discussion  as  to  the  prop- 
er or  admissible  mode  of  pleading — for  the  re- 
spondents in  this  case  did  file  a  cross  libel— it  is 
sufilcient  to  say,  that  the  forms  and  modes  of 
proceeding  in  the  courts  of  the  United  States 
are  not  such  as  to  interpose  any  serious  diffi- 
culties in  the  wa^  of  carrying  out  the  simple 
rule  of  the  maritime  law  with  regard  to  averag- 
ing the  damages  occasioned  by  a  collision  where 
both  vessels  are  in  fault.  And  if  thev  were,  it 
would  not  alter  the  relative  rights  of  tne  parties 
as  settled  by  that  law.  We  have  referred  to  the 
embarrassments  caused  by  the  technical  rules 
of  procedure  in  the  English  courts  for  the  pur- 
pose of  accounting  for  their  apparent  depart- 
ure from  the  maritime  rule  of  liability  in  some 
cases. 

In  conclusion,  it  is  proper  to  remark  that  the 
British  Statutes  on  the  subject  of  limited  re- 
sponsibility of  ship-owners,  as  well  as  those 
which  regulate  the  forms  of  proceeding,  are  dif- 
ferent from  ours.  The  rule  of  limitanon  as  ad- 
ministered by  us  is  much  more  liberal  to  the 
ship-owners  than  the  English  rule.  We  only 
make  them  liable,  when  free  from  personal 
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fault,  for  the  value  of  their  ship  after  the  col- 
lifflon,  80  that  if  the  ship  is  lost,  their  further 
liability  is  extinguished;  whilst  in  England  it  is 
maintuned  to  the  extent  of  £8  per  ton,  and  in 
some  cases  £15  per  ton,  of  their  ship's  measure- 
ment. To  wply  to  our  law  the  rule  of  con- 
struction whldi  was  given  by  the  Lordi  JwiUcea 
in  the  case  of  i/Aofmian  v.  Ntflwrkmi*  Co., 
would  often  result,  and  would  in  tiiis  case  re- 
sult, in  positive  injustice.  It  would  enable  the 
owners  of  The  Ella  Warlev  to  obtain  full  com- 
pensation for  a  moietv  of  meir  loss,  whilst  the 
owners  of  The  North  Star  would  have  to  sus- 
tain both  their  own  entire  loss  and  half  of  that 
of  the  owners  of  The  Ella  Warley,  whilst  both 
vessels  were  alike  to  blame  for  the  collision.  A 
rule  which  leads  t6  such  results  cannot  be  a 
sound  one. 

Applying  to  the  present  case  the  maritime 
rule  as  we  understand  it,  it  being  ascertained 
that  both  parties  were  in  fault,  the  damage  done 
to  both  vessels  should  have  been  added  together 
in  one  mass  or  sum  and  equally  divided,  and  a 
decree  should  have  been  pronounced  in  favor  of 
the  owners  of  The  Ella  Warley,  which  suffered 
most,  against  those  of  The  North  Star,  which 
suffered  least,  for  half  the  difference  between 
the  amounts  of  their  respcKctive  losses;  for  The 
Ella  Warley,  by  her  loss,  discharged  her  portion 
of  the  common  burden,  and  so  much  more  as 
the  amount  that  would  thus  be  decreed  in  her 
favor.  Her  deUvery  to  the  waves  was  tanta- 
mount to  her  surrender  into  court  in  case  she 
had  survived.  It  extinguished  the  personal  lia- 
bility of  her  owners  by  the  mere  operation  of 
the  maritime  rule  itself.  As  there  was  no  de- 
cree apdnst  her  owners  for  the  payment  of 
money,  there  was  no  room  for  the  application 
In  their  favor  of  the  statute  of  limited  liability, 
llie  owners  of  The  North  Star  do  not  claim  the 
benefit  of  the  law,  and  probably  could  not,  be- 
cause the  fault  of  that  diip  lay  in  her  original 
construction,  and  was  attributable  to  the  own- 
ers themselves.  So  that,  in  fact^  the  question 
of  limited  liability  had  no  apphcation  to  the 
case.  At  the  same  time  it  is  proper  to  say,  tliat 
it  is  at  least  questionable  whether  the  benefit  of 
the  statute  can  be  accorded  to  any  ship-owner 
or  owners,  in  the  absence  of  any  claim  there- 
for in  the  pleadings.  Such  claim  must  always 
be  based  on  the  collateral  fact  that  the  loss  or 
damage  was  "  occasioned  or  incurred  without 
the  pnvity  or  knowledge  of  such  owner  or  own- 
ers." R.  S.,  sec  4288,  and  it  would  seem  that 
an  allegation  of  that  fact  should  somewhere  ap- 

rsr  in  the  pleadings.  As  no  such  allegation 
made  and  no  claim  of  the  kind  is  set  up  by 
the  owners  of  The  Ella  Warley,  it  would  be  ex- 
ercising a  greater  latitude  of  indulgence  to  allow 
it  to  be  set  up  now,  than  has  ever  oeen  asked  of 
this  court  before.  Nevertheless,  as  the  time 
within  which  a  party  may  be  allowed  to  insti- 
tute supplemental  proceedings  for  obtaining  the 
benefit  of  the  law  has  never  been  precisely  de- 
fined, we  have  deemed  it  best  to  decide  the  case 
upon  the  rights  of  the  parties  on  the  merits,  in 
<»der  to  save  further  litigation  and  expense. 

Since,  therrfore,  the  deS^  of  the  Circuit  Court 
wu  made  in  prteiee  eottformity  with  the  new 
«nft»eA «0«  hate  expreued,  it  mrut  be  afflrmedteith 
interttt from  itt  date;  and  iiuunvuehae  both  par- 
tiet  Aae«  appealed  from  taid  decree  vpongroundt 
vhieh  hate  not  been  tuttained,  eadh  party  dumtd 
96 


patf  their  own  eoitt  on  thit  appeal;  andthe  eotue 
mvtt  be  remitted  to  the  Cireuit  Vourtfor  tueh  fur- 
ther proaxdinge  at  matfbe  in  aeeordanee  with  law. 
True  copy.    Test : 

James  H.  UoKenney,  Clerk,  Sup.  Ocmrt,  U.  B. 
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JOHN  H.  CLARE  bt  al.,  ChOmants  of  the 
Steamer  New  Obi^bahs,  Her  Tackle,  etc 
Apptt., 
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JOHN  8.  WEEKS,  JAMES  W.  FITCHbtai. 

(See  &  C  "  The  ITew  Orleong,"  18  Otto,  13-18.) 
Finding*  <fffael—admii»ion*  of  part  owner. 

1.  The  findings  of  tlie  <droult  court  that  a  steam- 
er was  wholly  in  fault  for  its  ooIUsion  with  a 
schooner  are  conolusiTe  here. 

2.  The  testimony  giyen  in  one  suit  by  one  of  tiie 
part  owners  of  a  schooner  as  to  the  extent  and 
value  of  its  repairs  is  not  evidence  in  another  suit 
against  bis  oo-ownem,  who  are  merely  tenants  in 
common  with  him  and  not  partneis. 

[No.  K\ 
Argued  Oct.  t6. 18SS.       Decided  Not.  6,  JSSt. 

APPEAL  from  the  CSrcuit  Court  of  theUnited 
States  for  the  Southern  District  of  New 
York. 

The  libel  in  this  case  was  filed  in  the  dis- 
trict court,  by  the  appellees,  to  recover  dam- 
ages r^ulting  from  a  collision. 

The  district  court  entered  a  decree  in  favor 
of  the  libelants  for  $16,682.87,  with  interest 
and  costs.  Both  parties  having  appealed,  the 
court  below  found  the  following  facts  and  con- 
clusions of  law: 

Finding*  of  Fact*. 

1.  A  little  after  five  o'clock  in  the  morning 
of  the  6th  of  September,  1874,  a  collision  oc- 
curred between  the  schooner  Allie  Bickmme, 
owned  by  the  libelants,  and  the  steamer  New 
Orleans,  in  the  Atlantic  Ocean,  about  forty 
miles  southeasterly  from  Cape  Henlopen. 

2.  The  schooner  had  a  carrying  capacity  of 
over  six  himdred  tons,  though  she  registered 
only  three  hundred  and  ninety  or  thereabouts. 
She  was  less  than  a  year  old,  and  bound  on  a 
voyage  from  Femandina,Florida,to  New  Toi^, 
with  a  full  load  of  pine  lumber,  stowed  below 
and  on  deck. 

8.  The  steamship  was  246  feet  long  and  of 
1448  tons  burden.  She  was  on  one  of  her  reg- 
ular trips  between  New  York  and  New  Orleans. 

4  When  the  collision  occurred  it  was  broad 
daylight,  and  a  vessel  without  lights  might 
have  been  seen  at  least  two  miles  away,  "llie 
wind  was  very  light  from  the  southwwd  and 
eastward,  but  a  considerable  swell  was  rolling 
from  the  southeast. 

6.  The  course  of  the  schooner  was  about  NE. 
by  N.  She  had  all  sails  set,  but  there  was  not 
wind  enough  to  keep  them  full,  and  she  waa 
not  making  more  than  a  mile  and  a  half  or  two 
miles  an  hour.  Her  lights  were  properly  set 
and  burning,  and  she  was,  in  all  lespects,  well 
equipped  and  manned. 


'Sarm.—OoOMon;  rlOOt  at  ilectm  and  taMtug  vet- 
tilt  with  rtferenu  to  eadh  <xher,  and  in  paaagM  and 
meeUng.  See,  note  to  St.  John  v.  Faine,  O  U.  8.  (10 
How.),  dW. 
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&  Tbs  wane  of  the  steamer  was  about  S.  by 
"W.  i  W.,  and  her  speed  eleven  miles,  or  a  little 
mote,  an  hour.  This  was  full  speed.  About 
twenty  minutes  before  the  collision,  her  look- 
oat  was  withdrawn  from  his  station  on  the 
foiecasde  and  set  to  work,  with  all  the  other 
men  then  on  watch,  washing  decks.  The  sec- 
omi  offlcer,  whose  watch  it  was,  was  with  his 
men  superintending  their  work.  From  the 
time  the  lookout  was  withdrawn,  there  was  no 
one  who  ooidd,  in  any  respect,  perform  that 
duty  except  the  man  at  the  wheel,  and  he  did 
not  discover  the  schooner  until  his  attention 
was  called  to  her  by  the  mate,  at  the  time  and 
in  the  manner  hereuafter  stated. 

7.  When  the  Tesaels  were  two  or  three  miles 
apwt,  the  steamer  was  discovered  and  duJr  re- 
ported by  the  lookout  on  the  schooner.  From 
that  time  she  was  closely  watched.  The  schoon- 
er was  kept  steadily  on  her  course  until  the 
Aeamer  was  not  more  than  seven  or  eight 
hundred  feet  away,  when,  the  danger  of  col- 
lision being  imminent,  the  second  mate  who  was 
4m  deck,  rave  an  order  to  luff,  and  at  the  same 
time  called  out  an  alarm  to  the  steamer;  but  be- 
fore an  V  material  change  in  her  course  had  been 
made  the  vessels  came  together. 

8.  The  schooner  was  not  seen  at  all  from  the 
steamer  until  the  second  mate,  hearing  the  cry 
<tf  alarm  which  came  from  her,  stepped  from 
where  he  was  standing  on  the  main  deck  to  the 
starboard  side,  and  saw  her  close  upon  him.  He 
immediately  ran  up  from  the  mam  deck  into 
the  wheel-house,  where  he  ordered  the  wheel  to 
port,  at  the  same  time  assisting  to  port  it  over 
himself.  The  order  to  port  aroused  the  cap- 
tain who  was  in  a  room  opening  out  of  the 
wfaeel-honse,  and  he,  without  stopping  to  put 
anything  on,  opened  his  door,  and,  seeing  the 
•chooner,  rang  the  proper  bells  to  slow  and 
at(^.  Before  the  course  of  the  steamer  was  ma- 
terially changed  by  the  porting  of  the  wheel, 
or  her  headway  was  sensibly  affected,  she  struck 
the  schooner  on  the  port  bow,  between  the 
Item  and  the  cat-head,  and  cut  into  her  about 
twenty  feet  on  a  line  but  slightly  angling  across 
Ihe  kieL  The  woimd  extended  verv  nearly  to 
the  foremast,  and  to  within  four  feet  of  the 
keeL 

9.  In  a  short  time  the  steamer  took  the  schoon- 
er in  tow  and  carried  her  to  the  Delaware  break- 
water. From  there  she  was  taken  by  a  tug  to 
Philadelphia,  where  she  was  unloaded  and  her 
-cargo  taken  on  to  Xew  York.  She  was  also  put 
hi  repair  and  refitted  at  that  port. 

10.  The  account  of  damages,  as  stated  by 
the  oonunissioner  in  his  report,  is  sustained  by 
the  evidence,  except  the  item  of  $1 ,000  for  dam- 
9gei  to  the  starboard  side.  As  to  that,  the  evi- 
onoe  ahows  that  when  the  repairs  were  com- 
plMed,  the  veaMl  was  in  as  good  general  con- 
ffiiinn  as  she  was  before  the  collision,  and  that 
a  Oie  bifl  of  Biscdy,  HUlman  &  Streaker  is  paid 
ia  fun  without  the  deduction  of  $600  for  in- 
CHMe  of  value,  full  compensation  will  be  made 
far  any  injury  to  the  starboard  side. 

Oanelutions  of  Law. 

L  That  the  collision  was  caused  solely  by 
the  &alt  of  The  New  Orleans  in  not  ieeflbxg  a 
■afficient  lookout,  and  in  not  seeing  the  schoon- 
er ia  time  to  keep  out  of  her  wav. 

L  T%at  tbe  libelants  are  entitled  to  recover 
ior  the  amount  of  the  decree  below,  with  inters 
te  1«  Ono.  U.  S.,  Book  27. 


est  on  $14,026.92  from  the  date  of  that  decree, 
at  the  rate  of  6  per  cent  per  annum. 

As  both  parties  have  appealed  and  the  decree 
below  is  sustained,  the  costs  of  tliis  court  must 
be  equally  divided  between  the  parties. 

Whereupon  the  claimants  appealed  to  this 
court. 

Mr.  John  E.  Paraona.  for  appellants. 

Mr.  Henry  i,  Seudder,  for  appellees 

Mr.  Juttiee  Field  delivered  the  opinion  of 
the  court: 

The  findings  of  the  circuit  court,  which  are 
conclusive  here,  show  that  the  steamer  was 
wholly  in  fault  for  its  collision  with  the  schoon- 
er; and  she  was,  therefore,  justly  condemned 
to  pay  all  the  damages  Inflicted. 

The  only  question  open  for  our  consideration 
arises  upon  the  exception  to  the  exclusion,  by 
the  commissioner,  of  the  testimony  given  in  an- 
other suit  by  one  of  the  part  owners  of  the 
schooner,  as  to  the  extent  and  value  of  its  re- 
pairs. The  exclusion,  we  think,  was  correct. 
The  statements  of  the  part  owner,  expressing; 
his  judgment  as  to  the  matters  upon  which  he 
was  examined,  could,  at  most,  bind  only  him- 
self. They  were  not  evidence  against  his  co- 
owners,  who  were  merely  tenants  in  common 
with  him,  not  partners.    Story,  Part.,  sec.  4M. 

Decree  affirmed. 

True  copy.    Test : 

James  H.  HoKenney,  Qerk,  Sup.  Court,  V.  8. 


GEORGE  M.  BATLT.  Individually  and  as 
Exr.  of  R.  H.  Batlt,  Deceased,  Plff.  in. 
Err., 

t. 

WASHINGTON  AND  LEE  UNIVER8ITT. 

(See  8.  C,  16  Otto,  U-ia) 

Composition  in  bankruptcy — siatvte. 

1.  A  oompoeitlon  In  a  txmkruptoy  case,  ratifled  by 
order  of  the  district  court,  does  not  operate  as  a  dls- 
cbaroe  of  the  tMnkrupt  from  debts  arteing  from 
fraud  or  growlne  out  of  a  flduclary  relation. 

2.  Section  17  of  the  Act  of  June  22,  ItfH,  ob.  StO, 
which  declares  such  a  oomposttton  to  be  binding, 
does  not  repeal  eeotlon  5117  of  tbe  Bevised  Statutes. 

[No.   10.] 

Submitted  Oct.  10, 188S.    Decided  Not.  6,  188S. 

IN  ERROR  to  the  Supreme  Court  of  tbe  State 
of  Louisiana. 
The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Memr*.  John  H.  KennM*d,  Jamet  Loum- 
dt»  and  WiUlam  W.  Howe,  for  plamtLS  in 
error. 

Mettrt.  J.  R  Tucker  and  H.  J.  Leovy,  for 
defendant  in  error. 

Mr.  Juttiee  Wller  delivered  the  opinion  of 
the  court: 

In  the  Second  District  Court  of  the  Parish  of 
Orleans,  in  the  matter  of  the  succession  of  R. 


Digitized  by 


Googf( 


647,948 


SCPBEMB  COTTBT  OT  TBB  UllITKD    EkTATBB. 


H.  Bayly,  there  was  an  opposition  to  the  homol- 
ogation of  the  account  presented  by  George  M. 
Bayly,  executor  of  said  R  H.  ^ayly,  l^  the 
Wasnington  and  Lee  UniTenity,  whidi  was  a 
legatee  under  the  will  of  the  deceased. 

This  opposition,  so  far  as  the  case  before  as 
is  conceniied,  was  to  an  item  of  $18,021.70, 
which  that  court  decided  to  be  a  debt  from  the 
Arm  of  Bayly  &Pond,  the  members  of  which  had 
been  declared  bankrupt,  and  in  regard  to  whom 
a  resolution  of  composition  by  the  creditors  had 
been  confirmed  by  the  District  Court  of  the 
United  States. 

The  plaintiff  in  error  here  relied  upon  this 
composition  as  discharging  him,  botn  as  ex- 
ecutor of  the  estate  of  his  brother,  and  as  a 
member  of  the  partnership  of  Bayly  &  Pond, 
from  liability  for  the  {tem,and  the  imerior  court, 
accepting  tliis  view  of  the  matter,  made  an  or- 
der that  It  should  only  be  paid  in  due  course  of 
administration. 

On  appeal  of  the  Washington  and  Lee  T7ni- 
versity,  the  Supreme  Court  of  Louisiana  de- 
cided that  the  item  represented  a  debt  by  the  ex- 
ecutor, of  a  fiduciary  character,  which  was  not 
barred  by  the  composition  order,  and  directed 
a  bidgment  against  Bayly  in  cash  for  the  amount 
of  it,  to  which  judgment  this  writ  of  error  is 
prosecuted. 

The  proposition  argued  here,  namely:  that  a 
composition  in  a  bankruptcy  case,  ratified  by 
order  of  the  district  court,  operates  as  a  dis- 
char^  of  the  bankrupt  from  all  his  debts,  in- 
dudmg  those  arising  from  fraud  or  growing 
out  of  a  fiduciary  relation,  as  well  as  others, 
was  decided  adversely  by  this  court  some  two 

Sears  after  the  present  writ  of  error  was  sued  out, 
I  the  case  of  Wxlmot  v.  Mudge,  108  U.  S.,  217 
[XXVI.,  586]. 
It  is  there  held  that,  notwithstanding  the  com- 

Srehensive  terms  in  which  the  Act  of  1874  [18 
tat.  at  L. .  182],  in  its  17th  section  declares  such 
a  composition  to  be  binding,  it  was  not  intended 
to  repeal  section  5117  of  the  Revised  Statutes, 
which  enacts  that  "No  debt  created  by  fraud  or 
embezzlement  of  the  bankrupt,  or  by  his  de- 
,  falcation  as  a  public  ofiScer,  or  while  acting  in 
any  fiduciary  character,  shall  be  discharged  by 
proceedinj^  in  bankruptcy." 

This  decision  disposes  of  the  only  question  in 
the  record  of  which  this  court  has  jurisdic- 
tion. 

It  decides  that  whatever  may  be  due  by  plaint- 
iff in  error  to  the  succession  as  executor  is  not 
discharged  by  the  proceeding  in  bankruptcy, 
and  he  is  left  to  account  with  the  court  in  thiat 
character,  as  though  no  composition  in  bank- 
ruptcy had  been  made.  Whether  in  that  ac- 
countiog  he  was  executor  or  not,  and  whether 
as  such  executor  he  had  so  dealt  with  the  item 
in  question  as  to  be  relieved  of  liability  as  ex- 
ecutor or  to  be  bound  for  it,  are  matters  de- 
pending on  the  application  of  the  law  of  Lou- 
isiana to  the  facts  of  the  case,  and  involve  no 
question  under  the  bankrupt  law. 

The  judgment  of  Ihe  Supreme  Court  of  Louiti- 
ana  it  affirmed. 

TrvB  copy.  Test: 

James  B.  MoKenney,  Clerk,  Sup.  Court,  U.  S. 
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THE  SHrP  STKRLIN 
BT  AX^..  O^raera,  an 
EQUA.TOR,  S.  &.  J. 

•n,  BT   ATi  ,  ./iftptB. , 


an 


(8ee&C  "  TTm!  SterHnac 
OoUition  by  tvx>  vea»el»— 

L  Where  the  o'vcners  at  i 
decree  against  tuvo  otfaer  ^ 
gbould  not  be  asnlnst  be 
amount  of  the  loan,  but  the 
portioned  equally' bet-ween 
sals,  tfae  rtRht  befnsr  reseorv 
leot  the  entire  axnount  frot 
extent  of  her  stipulated  vol 
ity  of  the  other  to  respond  1 

2.  Where  the  attention  o 
not  called  to  an  objection  tc 
on  aooount  of  -wbloh  It  is  re' 
will  be  required  to  pay  his  o\ 

Argued  Oct.  24,  ISSS. 

APPEAL,  from  the  Clrciil 
States  for  the  District 

The  libel  in  this  case  -was 
Court  of  the  LToited  States 
Louisiana,  by  the  appellees, 
resulting  from  a  collision,  h 
a  decree  in  favor  of  the  libe^ 
with  costs.  This  decree  ha' 
on  appeal,  by  the  court  belt 
trials  in  aaid  court,  the  owne 
court. 

A  further  statement  of  tl 
the  opinion  of  the  court. 

Mettn.  9,  'W«,rreii  Con 
gleton,  S.  H.  Browne  and  Wt 
for  appellants. 

Meitri.  J'osepli  P.  Sori 
8.  Benedict,  for  appellees. 

Mr.  Chief  Justice  'WaitA  d 
ion  of  the  court : 

This  was  a  suit  in  admiralty 
Sterling  and    tow-boat  Equat 
sustained  by  the  barque  Sif ,  in 
the  ship  and  tow-boat  were 
fault,  and  they  were  condemn' 
the  whole  amount  of  the  loss, 
to  that  effect,  this  appeal  was  taj 

It  is  conceded  that,  upon  thefi 
owners  of  TheSif  are  entitled  to  a 
the  ship  and  the  tow-boat,  as  both 
The  well  established  rule  in  Bucb  c 
portion  the  damages  equally  betw 
offending  vessels,  the  ngbt  being 
the  libelant  to  collect  the  entire  an 
either  of  them  in  case  ot  the  /oa  L 
other  to  respond  for  ier  portion, 
ingion  and  The  6reo9ry,  9  Watf  5» 
XIX.,  7881;  TluAlaiam  and'hi^ 
82  U.  8.,  695  [XXni,  7831;  m  fM/ 
man  and  The  Agnae,  97  U.  8  ajlW' 
8981;  17ie  Cibiof  Hartford  and 'JU  ,/\ 
8.,%28[XXfV.,»S0J.  AiintiMl 


Nora.— CoIll«toi;ii(im(^<irtff» 


inmK.—iMi«m;mmagctu:iunt^  v<i 
Hartford  v?BiUul,mi7.s!l]ff^.^ .1  T'\. 
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enewaa  against  both  vessels  forthefnU  amoont 
(d  the  loes,  it  should  be  modified  so  as  to  be 
tguDSt  The  SterlliiK  and  The  fiooator,  and 
their  lespectiTe  stipulators,  severally,  each  for 
one  half  of  the  entire  damage  and  costs,  anv 
babnoe  of  soch  half  which  the  libelant  shall 
itot  be  able  to  enforce  against  either  vessel,  to 
be  paid  by  the  other  vessel  or  her  Btipulaton. 
As  It  does  not  appear  from  the  record  that  the 
attention  of  the  court  below  was  called  to  this 
oMeclion  to  the  form  of  the  decree,  each  party 
wul  be  reqniied  fa>  pay  his  own  costs  in  this 
court. 

The  decree  of  the  Oireuit  Court  it  reverted  and 
&e  caute  remanded,  mth  initruetioju  to  enter  a 
%eu  decree  in  aceordanee  with  this  opinioh,  add- 
hgirUerett  to  the  date  oftueh  entry. 

Troe  copy.    Test : 

I B.  MoKenner,  Clerk,  Sup.  Ooort,  U.  B. 


A.  O.  ADAJfS,  Tmstee,  asd  C.  O.  HARRIS, 
Assignee  in  Bankruptcy  of  W.  T.  Wkaveb, 
s  Bankrupt,  Appti., 

V. 

THOMAS  J.  CRITTENDEN  vr  al. 

(See  S.  C,  16  Otto,  878, 6?7.) 

Jiuitdietion  at  to  amount— federal  question. 

L  OWinct  decrees.  In  favor  of  or  against  distinct 
Duties,  cannot  Iw  Joined  to  give  this  court  jmisdlc- 
iioa  aa  to  amount. 

t  Except  in  certain  cases,  the  mere  fact  tiiat  the 
attter  in  dispute  arises  under  the  Constitution  or 
Iswi  of  the  United  States,  or  treaties  made,  does  not 
■ire  tiite  court  Jurisdiction  for  the  review  of  the 
Hdomenta  or  decrees  of  the  circuit  or  district  oourtB, 
If  tiie  value  of  the  matter  in  dispute,  exclusive  of 
ooste,  does  not  exceed  $S,O0(l. 

[No.  806.] 
BalmMted  Oct.  te,  1886.    Decided  Not.  6,  1881. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  'Northern  District  of  Ala- 
bama. 

The  history  and  facts  of  the  case  sufSciently 
•{ipear  in  the  opinion  of  the  court. 

Mum.  WllUam  K.  MoAlllBter,  Jr., 
immam  It,  ^ugh,  and  H.  E.  Jonet,  for  appel- 
lants. 

Jforrs.  I>»Tid  P.  Iiewls  and  J.  B.  Moore, 
for  appellees. 

JTr.  Chief  JvttieeVfwMm  delivered  the  ophi- 
km  of  the  court: 

This  case  was  submitted  imder  Rule  20,  but 
on  locking  into  the  record  we  find  that  wc  have 
no  Jurisdiction.  The  suit  was  begun  in  equity 
by  an  assignee  in  bankruptcy  and  a  purchaser 
a  oertai  n  Lands  sold  under  an  order  of  the  bank- 
nipt  court,  to  restrain  the  defendant  Crittenden 
from  enforcing  a  decree  in  his  favor  against  the 
iraierty  for  $1,828.88,  and  the  defendant. 
Weaver,  from  enforcing  another  decree  in  her 
&TOr  for  $2,348.10.  The  decrees  to  be  enjoined 
vere  entirely  separate  and  distinct  from  each 
other,  one  miving  been  rendered  in  a  suit  insti- 


Kon.— JitrtaHefion  of  V.  S.  Supreme  Court  de- 
Pndi  OR  amount;  tntereH  eonnol  be  added  to  gtve 
mhiHetion;  how  vatue  of  tMna  demanded  may  be 
*mm:  what  eaeet  reolewabU  viUlunit  regard  U>  man 
{■toMhuwisy.  See,  note  to  Qordon  v.  Ogden,  28  U. 
8.(SFet.),aaL 

See  16  OiTO. 


tuted  by  the  defendant,  Crittenden,  alone,  and 
the  other  in  a  suit  by  the  defendant.  Weaver. 
The  two  suits  presented  substantially  the  same 
questions  for  adfudioation,  but  they  were  in 
all  other  respects  distinct.  The  two  decrees  were 
rendered  on  the  same  day.and drawinterest  from 
March  6,  1879.  The  circuit  court,  in  the  pres- 
ent suit,  on  the  24th  of  October,  1881  .dismissed 
the  bill,  and  from  a  decree  to  that  effect  this  ^>- 
peal  was  taken. 

The  case  comes  clearly  within  the  rule  stated 
at  the  present  Term  in  £e  parte  ^.ii.  Co.  [ante., 
78],  to  the  effect  that  distinct  decrees  in  favor 
of  or  against  distinct  parties  cannot  be  joined 
to  give  this  court  jurisdiction,  but  if  they  could, 
these  appellants  would  be  in  no  better  condition, 
because  the  aggregate  of  the  two  decrees,  with 
interest  added  to  the  date  of  the  dismissal  of 
the  bill,  is  less  than  $6,000. 

The  mere  fact  that  the  matter  in  dispute 
arises  under  the  Constitution  or  laws  of  the 
United  States,  or  treaties  m^de,  does  not  give 
us  jurisdiction  for  the  review  of  the  judgments 
or  decrees  of  the  circuit  or  district  courts.  If 
the  value  of  the  matter  in  dispute  in  such  cases 
does  not  exceed  $6,000,  we  cannot  consider  them 
anv  more  than  others  in  which  the  amount  in 
value  is  less  than  our  jurisdictional  limit. 

Dismitted. 

True  copy.   Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  IT.  S. 
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GEORQE  WEETH  bt  al.  Appti., 

e. 

NEW  ENGLAND  MORTGAGE  SECURITY 

COMPANY. 

(See  S.  C,  16  Otto,  60S,  606.) 

Juritdietion  on  divition  of  opinion. 

This  court  lias  no  Jurisdiction  on  a  oertlflcate  of 
division  of  opinion,  unless  the  questions  certified 
are  of  law  and  not  of  fact ;  nor  where  the  whole 
case  is  certified  up  for  adjudication,  instead  of  sin- 
gle points. 

[No.  887.] 
Submitted  Oct.  S6,  188S.     Bedded  Not.  6, 188S. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 
The  history  and  facts  of  the  case  sufficiently 
i^pear  in  the  opinion  of  the  court. 

Mettrt.  iom  H.  Thurston  and  G.  A. 
Baldwin,  for  appellants. 

Messrt.  J.  D.  Campbell  and  S.  E.  Broum, 
for  appellee. 

Mr.  CJiitfJvgUee  W»lt«  delivered  the  opin- 
ion of  the  court: 

This  case  comes  here  by  appeal  on  a  certifi- 
cate of  division  after  a  decree  in  accordance 
with  the  opinion  of  the  presiding  Judge,  as  re- 
quired by  section  650  of  the  Revised  Statutes. 
The  value  of  the  matter  in  dispute  is  less  than 
$5,000,  and  we  have,  consequently,  no  juris- 

Nont— Ckww  cerUJUd  on  d(oi«(on  of  Oireuit  Court ; 
jwrtadUstian  of  U.  S.  Supreme  Court  in ;  on  what  d(- 
vigUm  should  be.  See  not«  to  Webster  v.  Cooper,  fit 
U.  S.  (10  How.)  54. 
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diction  nnleaa  the  qaestiong  cerdfled  aie  snch 
M  we  can  coudder. 

The  controveny  is  as  to  whether  certain  notes 
sued  on  are  nsurions.  In  the  progress  of  the  cause 
reference  was  made  to  one  of  the  masters  of 
!  court  "  To  report  on  the  law  and  the  facts 
shown  by  the  pleadings  and  the  proofs  here- 
"  The  master  reported,  stating  the  facts  he 
found  and  his  concltisions  of  law  thereon.  To 
this  report  exceptions  were  filed  by  both  parties, 
on  the  grotmd,  among  others,  that  the  facts 
found  and  stated  were  not  sustained  by  the  evi- 
dence. Upon  the  hearing  of  the  cause  by  the 
court,  the  Judges  were  divided  in  opinion  on  the 
following  questions: 

1.  Whether  the  notes  sued  on  were  usurious. 

2.  Whether  the  master's  report  should  in  all 
things  be  aiflrmed. 

These  are  the  questions  certified  to  us. 

The  rule  is  weU  settled  that,  to  give  us  juris- 
diction on  a  certificate  of  division  of  opinion  the 
questions  certified  must  be  of  law  and  not  of 
fact.  WiUon  v.  Bwmvm,  8  How.,  262;  Dennit- 
toun  V.  SteaaH,  18  How.,  668  [59  U.  8.,  XV., 
4901;  BiUiman  v.  Bridge  Co.,  1  Black,  584  [66 
U.  8.,  XVn.,  UVDanUtY.  R.  B.  Cfa.,  8  Wall., 
254  [70  U.  8.,  XVIII.,  225] ;  BroM  v.  Brobtt, 
4  Wall.,  2  [71  U.  B.,  XVIII.,  887].  We  cannot 
in  this  way  be  called  on  to  consider  the  weight 
or  effect  of  evidence.  It  is  equally  well  setUed 
that  we  cannot  take  jurisdiction  where  the 
whole  case  is  certified  up  for  adjudication  in- 
stead of  single  points.  PT  8.  Bailey,  9  Pet. ,  278; 
Netmith  v.  Sheldon,  6  How.,  48. 

The  certificate  in  this  case  is  manifestly  sub- 
ject to  both  these  objections.  The  counsel  for 
the  appellants  opens  his  anpimeut  with  the 
candid  statement  that  "The  first  question  sub- 
mitted depends  on  the  solution  and  determina- 
tion of  the  second,  to  wit:  whether  the  master^s 
report  should  in  all  things  be  sustained:"  that 
Is  to  say,  whether  the  evidence  supports  the 
findings,  and  if  it  docs,  whether  the  master 
was  right  in  his  conclusions  of  law.  This  cer- 
tainlv  presents  the  whole  case  for  adjudication, 
and  involves  a  finding  of  the  facts  by  this  court. 

The  appeal  i*  di*mi*»ed  for  wmi  o/jwriedie- 
Hon. 

Trueoopy,   Teat: 

James  H.  HoKeonejr,  Clerlt,  Sup.  Court,  U.  8. 


OAKES  A.  AMES  et  ai^.  Survivors  of  Them- 
selves and  Oaksb  Ames  and  Ouybb  Ames, 
Deceased,  Copartners,  under  the  Firm  Name 
of  Oliyeb  Ahks  &  8oN8,  IHfft.  in  Err., 

V, 

ICHABOD  L.  QUIMBT 

(See  8.  C  U  Otto,  SfiMIII.) 

Mit^igan  prae^ee— proof  of  execution  of  inttru- 
ment — evidence  of  gualit;/  of  goods — charge  to 
jury    teeond  tent  of  error,  practice  on. 

*1.  A  rule  of  court  govemins  the  pleadings  and 
praotloe  In  Miohinm  provides,  that  wbere  a  defend- 
ant Insists  on  a  oUdm  by  way  of  set-off,  founded  on 

*Head  note*  by  Mr.  JtutUe  Blatohiobd. 

Non.— IHtenaiMreKotiMvbe  (Ureoted  by  th«  eo«rt. 
See,  no(«  to  Orand  Chute  V.  Wtnegar,  81  u.  &,  XXL, 
1T4. 
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a  written  Inetrument,  he  cannot  "be  putto  the 
proof  of  the  exeouti«Hi  of  the  InBtrument  or  the 
iiandwrlting  "  of  the  opposite  party  ,unle8B  an  affi- 
davit Is  Died  "denying  the  same."  Held,  that  the 
want  of  such  affidavit  does  not  prevent  the  plalntiir 
from  showing  that  saoh  an  instrument,  dated  Jenu> 
ary  2,  was  executed  on  Sunday,  January  1.  Held,  also, 
that  the  want  of  such  affidavit  does  not  prevent  the 
plaintiff  from  showing  that  his  duplicate  of  an  in- 
strument executed  in  duplicate  by  him  and  the  de- 
fendant differed  in  Its  contents  from  the  one  re- 
tained by  the  defendant. 

i.  The  quality  of  goods  tumisbed  at  a  given  time 
by  the  plaindii  to  the  defoidant  being  in  question, 
it  is  competent  for  the  plaintiff  tosbow  that  the  qual- 
ity of  like  articles  furnished  at  the  same  time  by 
hun  to  another  party  was  good,  if  such  evidence  be 
followed  by  evidence  that  the  goods  furnished  by 
him  at  that  time  to  such  other  party  and  the  goods 
furnished  by  blm  at  that  time  to  the  defendant  were 
of  the  same  kind  and  quality. 

3.  Where  the  state  of  the  evidence  is  such  that 
there  is  no  question  for  the  lury  as  to  a  given  mat- 
ter, a  charge  and  a  refusal  to  charge  in  regard  to 
such  matter  are  not  erroneous,  because  they  work 
no  injury  to  the  party  excepting. 

4.  A  charge,  that  while  the  plaintiff  could  not  re- 
cover for  any  more  goods  than  his  bill  of  particulars 
sets  forth,  be  was  not  bound  by  a  mistake  in  carry- 
ing out  the  rate  or  price,  but  could  show  what  he 
wasaotually  to  have,  it  notappearing  by  the  record 
what  were  the  contents  of  the  bill  of  particulars, 
but  it  appearing  that  the  plaintiff  claimed  tiiere  was 
a  mistake  in  it  in  tbat  respect,  held  not  to  have  been 
erroneous. 

6.  After  this  court  has  reversed  a  Judgment  and 
ordered  a  new  trial,  and  the  new  trial  has  been  bad, 
with  a  second  ]udgment,tbis  court  cannot,  on  a  writ 
of  error  to  review  the  second  judgment,  revi^  Its 
own  judgment  on  the  first  writ  of  error. 

[No.  68.] 

Argued  Not.  1,  i,  18Se.    Decided  Nor,  IS,  188S. 

Fl  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Michigan. 
The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

Mutr*.  Mlelutel  J.  Sndley,  2>.  1).  Hugliee 
and  T.  J.  ffBrien,  tat  plaintiffs  in  error. 

Mr.  Iiynuui  D.  ITorria,  for  defendant  in 
error. 

Mr.  JvMice  Blatehford  delivered  the  opin- 
ion of  the  court: 

The  defendant  in  error  brought  this  suit 
against  the  plaintiffs  in  error  in  jSy,  1872,  in  a 
court  of  the  State  of  Michigan.  It  was  removed 
into  the  Circuit  Court  for  the  Western  District 
of  Michigan,  in  August,  1872,  before  the  dec- 
laration was  filed.  The  action  is  owumpnt.  The 
declaration  claims  |25,000  for  goods  sold  and 
delivered,  and  a  like  amount  for  money  had 
and  received,  and  $15,000  for  interest.'  The 
plea  was  non  aerumpiit  with  a  notice  of  set-off 
to  the  amount  of  $25,000,  and  a  notice  that  the 
goods  alleged,  to  have  been  furnished  by  the 
plaintiff  were  famished  under  a  special  contract 
that  they  were  to  be  of  firstrclass  qualitv,  and 
that  they  were  not.  A  further  notice  imaer  the 
plea,  alleged  that  the  goods  ftimished  were  fur- 
nished UMier  three  several  contracts,  made  Jan- 
uary 2,  1865,  January  27,  1866,  and  December 
25, 1866,  for  the  furnishing  by  the  plaintiff,  to 
the  defendants,  of  shovel  handles;  and  that  the 
plaintiff  did  not  fulfill  the  contracts  as  to  the 
quality  of  the  handles.  In  April,  1875,  the  suit 
was  tried  by  the  court  without  a  jury.  On  the 
findings  of  the  court,  a  judgment  was  rendered 
for  the  pkindff  for  $7,825.92.  The  defendants 
brought  the  case  to  this  court  by  a  writ  of  er- 
ror, and  the  judgment  was  reversed  and  the 
cause  was  remanded  to  the  dtcuit  court,  with 
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diractioDS  to  awaid  a  new  triaL  The  decision 
of  tbiscouTtis  reported  in  96U.S.,824  [XXIY., 
tSS],  The  only  question  there  presented  and 
determined  was  as  to  the  proper  construction  of 
a  written  contract  made  between  the  parties 
Jaonaiy  2,  1865,  in  a  particular  not  now  im- 
portant The  construction  put  by  the  court  be- 
low upon  that  contract  was  held  to  have  been 
KToneous.  The  case  was  tried  a  second  time 
before  a  jury  in  April,  1879.  The  Jury  found 
a  Terdict  for  the  plaintiff  for  $12,816.68,  and  a 
todfment  thereon  was  rendered  against  the  de- 
len£ints.  To  review  and  reverse  tms  judgment, 
thepresent  writ  of  error  has  been  brought. 

The  plaintiff,  to  maintain  the  issues  on  his 
part,  rt»d  in  evidence  a  stipulation  signed  bv 
the  reroective  attorneys,  whereby  the  defend- 
mts  admitted  the  sale  and  delivery  of  shovel 
handles  shipped  to  the  defendants'  Arm  and  re- 
ceived by  it  at  North  Easton,  Massachusetts,  at 
tlte  dates  and  in  the  quantities  therein  set  forth, 
being,  in  1805,  15,60^  dozen,  in  6  items,  in  May 
and  July;  in  1866,  10,188  dozen,  in  IS  items, 
in  June,  July,  Auguist  and  September;  and 
3,853  dozen,  in  8  items,  in  November  and  De- 
cember, up  to  the  20th;  in  1867,  88,814  dozen, 
in  87  items,  in  every  month  but  January,  No- 
vember and  December;  and,  in  1868,  11,113 
dozen,  in  11  items,  in  April,  May,  JiUy,  Sep- 
tember and  October.  The  stipulation  stated 
that  the  dates  given  were  the  dates  of  the  ship- 
ment by  rail  firom  Michigan  and  Canada;  that 
the  dates  of  the  receipt  oy  the  defendants  at 
North  Easton  were  fifteen  days  later  than  the 
several  dates  of  shipment;  and  that  the  plaint- 
iff admitted  payments  on  account  of  said  han- 
dles, at  the  dates  and  in  the  sums  specified  there- 
after in  the  8tipalation,the  payments  amounting 
to  183,158.48.  The  stipulation  concluded  with 
this  claaae:  "The  question  of  the  quality  of 
tiie  handles  delivered  as  aforesaid,  and  all  other 
questions  of  fact  not  stipulated,  are  left  open  to 
the  joiyand  for  other  and  further  evidence." 
The  plaintiff  was  then  examined  as  a  witness  on 
his  own  behalf.  On  his  cross-examination  he 
testifiod  that  there  was  a  contract,  signed  by  the 
parties  for  1865,  for  handles.  The  contract  be- 
mg  shown  to  him,  he  "identified"  it,  as  the  bill 
of  exceptions  states,  and  it  was  read  in  evidence 
by  the  d^endants.  It  bore  the  date  of  January 
8, 1865.  The  plaintiff  rested  his  case.and  the  de- 
toidants  introduced  testimony  and  rested  their 
defense.  One  of  the  defendants  testified  that  he 
made  the  contract  of  1865,  and  it  was  made  in 
the  evening,  and  he  stated  who  were  present. 
Then  the  pEiintiff,  being  recalled,  testified,  with- 
out objec«on,  that  the  contract  dated  January 
3, 1865,  was  not  signed  on  that  day — on  the  even- 
ing of  that  day.  He  was  then  asked:  "When 
was  that  contract  signed  ?"  The  defendants 
objected  to  the  question  on  the  groimd  that  "It 
was  irrelevant  and  immaterial,  and  there  had 
been  no  previous  denial  by  affidavit  or  other- 
vise  <^  the  execution  of  the  contract,  ahd  it 
vas  incompetent."  The  plaintiff  replied  that 
fbt  fact  of  the  execution  of  the  contract  was 
not  denied,  "but  he  proposes  to  show  the  time 
of  the  execution  of  the  contract  was  on  Sim- 
day,  which  avoids  the  contract."  The  court 
overruled  the  oblection,  and  the  defendants  ex- 
cepted. The  witness  then  answered  that  the 
ooitfiact  was  signed  and  delivered  on  Simday, 
Jaauaiy  1, 1865,8tatingthe  hour  and  the  place, 
8eel«  Otto. 


and  giving  particulars  as  to  who  were  present 
and  what  was  done.  The  defendants  then  gave 
testimony  by  three  witnesses  to  contradict  the 
plaintiff.  The  defendants  now  contend  that  the 
court  erred  in  permittiugthe  plaintiff  to  testify 
that  the  contract  was  execut^l  on  Simday,  in 
view  of  the  then  situation  of  the  case  and  what 
had  transpired  on  the  trial;  that  he  had  given 
evidence  as  to  its  execution  and  allowed  it  to  be 
put  in  evidence  without  sugKBSting  any  infirm- 
ity in  it;  and  that  the  defe^mts  would,  neces- 
sarily be  surprised  by  such  testimonv.  The  de- 
fendants also  claim  that,  under  a  rule  of  court 
governing  the  pleadings  and  practice  in  Michi- 
gan, where  a  def  endtuit  insists  on  a  claim  by 
way  of  setroff,  founded  on  a  written  instrument, 
he  cannot  "be  put  to  the  proof  of  the  execution 
of  the  instrument  or  the  handwriting"  of  the 
opposite  party,  unless  an  affidavit  is  filed  "de- 
nying the  same;"  that  the  failure  of  the  plaint- 
iff to  file  such  sJSdavitwasan  admission  of  the 
execution  of  the  instrument  in  manner  and  form 
as  set  up,  and  as  being  of  the  date  of  January 
2 ;  and  that  the  testimony  went  to  show  that  the 
contract  set  up  was  not  executed. 

The  only  ground  alleged  at  the  trial  for  the 
incompetency  of  the  evidence  was,  that  the  ex- 
ecution of  the  contract  had  not  been  denied  by 
affidavit.  Assuming  that  the  rule  of  court  re- 
ferred to  can  be  taken  notice  of  by  this  court, 
it  not  being  set  forth  in  the  recora,  anil  there 
being  no  statement  in  the  record  that  the  affi- 
davit referred  to  was  required  by  any  rule  of 
court,  and  assuming  that  it  is  to  be  inferred  that 
there  was  not  any  such  affidavit,  it  not  being 
set  forth  in  the  bill  of  exceptions  that  there  was 
not,  we  are  of  opinion  that  the  rule  cited  refers 
only  to  proof  of  the  genuineness  of  a  seal  or  of 
handwriting,  and  does  not  refer  to  any  matter 
which  goes  to  show  the  invalidity  otherwise 
of  an  instrument.  Such  a  provision  in  a  rule 
of  court  or  in  a  statute  is  not  uncommon  and, 
whenever  it  is  expressed  in  language  such  as 
that  now  presented,  it  has  never,  that  we  are 
aware,  received  anv  other  construction.  In  the 
case  of  Pegg  v.  Bidleman,  6  Mich. ,  26,  Pegg  and 
another  were  sued  on  a  note  signed  "  S.  Pegg& 
Co."  They  appeared  and  pleaded  the  general 
issue,  but  aid  not  deny  on  oath  the  execution  of 
the  note.  Judgment  was  given  against  them 
without  proof  that  they  "  composed  the  firm  of 
8.  Pegg  &  Co.  and  executed  the  note."  It  was 
held,  that,  as  the  defendants  had  appeared,  and 
the  declaration  was  against  them  as  individuals 
and  did  not  allege  they  were  partners,  the  ques- 
tion was  simply  whether  they  executed  the  note 
by  the  name  subscribed  to  it ;  and  that  they 
must  be  taken  to  have  admitted  that  the  note 
was  executed  by  the  parties  declared  against. 
The  decision  was  that  the  admission  covered  the 
fact  that  the  signature  was  that  of  the  parties 
sued.  If  the  parties  be  sued  as  partners,  the  ad- 
mission that  the  signature  is  their  signature  as 
partners  necessarily  admits  that  they  were  part- 
ners. This  was  the  principle  applied  in  Thomaa 
V.  Clark,  2  McLean,  194,  and  Frattf.  Willard, 
6  Id.,  27.  In  Ourromv.  iJegror*,  86  Mich.,  222, 
a  written  contract  was  signed  in  the  name  of  a 
firm,  tiie  two  partners  in  which  were  sued  on 
the  contract.  The  general  issue  was  pleaded 
without  any  affidavit.  One  of  the  firm  sought 
to  prove  that  the  other,  who  had  signed  the  firm 
name,  had  no  authority  to  do  so.    It  was  held 
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that,  as  the  dedaration  set  out  the  contract  ver- 
batim, and  alleged  it  to  have  been  jointly  exe- 
cuted, its  execution  was  admitted  as  to  both  de- 
fendiuits.  There  is  nothing  in  these  decisions 
which  goes  to  show  tliat  the  plaintifF,  notwith- 
standing anything  in  the  language  of  the  rule  of 
court  invoked,  could  not  prove  Aat  the  contract 
was,  in  fact,  signed  at  a  date  different  from  that 
appearing  on  its  fac^.  The  evidence  did  not  go 
to  show  tnat  it  was  not  dated  January  2,  when 
it  was  signed,  but  went  to  show  that,  though 
dated  Januarr  2,  it  was  signed  on  January  1. 
It  admitted  the  execution  of  the  contract,  but 
tended  to  avoid  it  by  proving  a  fad  in  regaixl  to 
it  which  did  not  appear  on  its  face,  and  which 
went  to  the  merits.  This  was  competent  evi- 
dence and  was  not  irrelevant  or  immaterial.  All 
questions  as  to  surprise,  or  as  to  reopening  the 
case,  or  as  to  the  order  of  proof,  were  matters 
of  discretion,  not  reviewable  here. 

Another  written  contract  was  shown  to  the 
plaintiff,  and  "  identified  by  him,"  and  put  in 
evidence  by  the  defendants,  dated  December 
26,  1866.  It  provided  for  advances  by  the  de- 
fendants to  the  plaintiff,  and  for  their  accept- 
ance of  his  drafts,  and  for  his  payment  to  them 
of  "  2^  per  cent  commission  for  accepting  his 
drafts."  On  the  language  of  the  contract,  so 
put  in  evidence,  a  quesBon  was  raised  as  to 
whether  the  comniission  was  to  be  paid  on  all 
drafts  accepted,  or  onlvon  those  which  were  in 
excess  of  shipments  of  handles.  On  his  re-di- 
rect examination,  when  first  called,  the  plaintiff 
stated,  without  objection,  that  he  had  had  a  da- 
plicate  of  the  contract,  which  was  destroyed  by 
fire ;  that  the  copy  so  introduced  was  not  an 
exact  copy  of  the  one  he  had,  in  its  reference  to 
the  2i  per  cent  commission  ;  that  the  one  he  had 
was  made  by  one  of  the  defendants ;  that  drafts 
for  haiidles  shipped  he  was  to  pay  no  commis- 
sions on ;  and  that  those  for  advances  before 
shipments  he  was  to  pay  commissions  on.  He 
was  then  asked  :  "  What  change  was  made  in 
the  duplicate  which  you  had  ?  This  question 
was  objected  to  by  the  defendants  on  the  ground 
that  it  was  incompetent  and  irrelevant,  "  and, 
there  having  been  no  denial  of  the  execution  of 
this  contract  as  pleaded  and  given  notice  of  by 
the  defendants,  it  is  incompetent  to  vary  it  by 
parol."  The  objection  was  overruled,  uid  the 
defendants  excepted.  The  witness  answered 
that  the  word  "  advanced  "  was  inserted  after 
the  word  "  drafts,"  so  as  to  read  "  2i  per  cent 
commission  for  accepting  his  drafts  advanced." 
Tlie  defendants  contend  that  the  evidence  went 
to  a  denial  of  the  execution  of  the  contract  and 
was,  tiierefore,  incompetent  under  the  rule  of 
court  before  referred  to.  The  remarks  before 
made  apply  to  this  point  also.  The  evidence 
went  to  show  what  the  actual  written  contract 
between  the  parties  was.  It  did  not  go  to  show 
that  the  defendants'  copv  was  not  actually 
signed  by  the  parties.  The  one  copy  was  as 
competent  evidence  of  the  real  contract  as  the 
other  was.  What  the  plaintiff  had  testified  to 
in  regard  to  the  contents  of  his  original  of  the 
contract,  was  admitted  Mritbout  objection  and 
permitted  to  stand,  and  no  motion  was  made 
to  strike  it  ouL  The  evidence  sought  by  the 
question  objected  to  only  went  to  explain  the 
previous  evidence. 

A  question  having  arisen  as  to  the  quality  of 
the  handles  furnished  to  the  defendants  by  the 
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plaintiff  in  1867  and  1868,  a  witness  for  the 
plaintiff  was  asked  as  to  the  quality  of  the  han- 
dles furnished  by  the  plaintiff  to  Oie  Old  Colony 
Company  in  1867  and  1868.  The  defendants 
objected  to  the  question,  on  the  ground  that  it 
was  irrelevant  and  incompetent,  and  not  admis- 
sible to  show  the  quality  of  the  bandies  fur- 
nished to  the  defendants.  The  plaintiff's  coun- 
sel then  stated  that  he  proposed  to  show,  in 
connection  with  the  offered  testimony,  that  the 
handles  were  of  the  same  general  quality  as 
those  furnished  to  the  defenouuits.  ITiereupon 
the  objection  was  overruled  and  the  defendants 
excepted,  and  the  witness  answered  that  the 
quality  of  the  handles  sent  to  the  Old  Colony 
Company  in  1867  and  1868  was  good.  Evidence 
had  been  given  for  the  defendants  that  the 
quality  of  the  handles  furnished  by  the  plaintiff 
to  the  defendants  in  1867  and  18w  was  inferior 
to  the  quality  of  those  he  had  furnished  in  pre- 
vious years.  The  plaintiff  subsequentlv  gave 
evidence  tending  to  show  that  the  handles  fur- 
nished by  him  to  the  defendants  in  1867  and 
1868,  and  the  handles  furnished  by  him  to  the 
Old  Colonjr  Company  in  1867  and  1868,  were  of 
the  same  kind  and  quality.  After  this  evidence 
was  given  there  was  no  motion  to  strike  out  the 
evidence  so  objected  to,  or  to  rule  upon  its  ad- 
missibility. The  evidence  objected  to  was  ad- 
missible. 

Alleged  errors  in  the  charge  to  the  jury,  and 
in  refloats  to  charge  as  requested,  are  urged  by 
the  defendants.  As  to  the  request  to  charge  re- 
specting the  right  of  the  defendants,  und^  the 
contract  of  January  27,  1866,  to  charge  the 
plaintiff  back  with  the  full  value  of  sucE  han- 
dles as  broke  in  the  process  of  bending,  it  is 
sufficient  to  say  that  the  record  disdoees  that 
there  was  a  settlement  between  the  parties  re- 
specting the  172  dozen  handles  charged  back  in 
1866  under  that  contract,  and  that  there  was 
really  no  question  for  the  jury  as  to  those  han- 
dles. If  the  charge  given,  and  the  refusal  to 
charge  as  requested,  l^d  the  effect  to  withdraw 
from  the  jury  the  consideration  of  the  173 
dozen,  it  only  effected  the  result  required  by  the 
settlement,  and  worked  no  injury  to  the  de- 
fendants. 

In  regard  to  the  refusal  to  charge  that  the 
plaintiff  could  recover  $1.87i  per  dozen  for 
only  such  handles  delivered  between  Octobers, 

1866,  and  April  20,  1867,  as  he  had  carried  oat 
at  that  price  in  his  bill  of  particulars,  and  to  the 
charge  to  the  contrary,  it  is  sufficient  to  say  that 
the  bill  of  particulars  is  not  in  the  record,  and 
there  is  no  statement  in  the  bill  of  exceptions  as 
to  its  contents :  and  that  when,  in  the  course  of 
the  evidence,  the  claim  was  made  by  the  plaint- 
iff for  $1.87i  per  dozen  for  the  handles  deliv- 
ered between  tnose  dates,  the  defendants  ob- 
jected that  there  were  three  items  in  April, 

1867,  carried  out  in  the  bill  of  particulars  at 
$1.25  per  dozen,  and  the  plaintiff  tben  and  there 
claimed  that  the  bill  of  particulars  contained  a 
mistake  in  that  respect.  The  charge  of  the 
court  was,  that  while  the  plaintiff  could  not  re- 
cover for  any  more  handles  than  his  bUl  of  par- 
ticulars set  forth,  he  was  not  bound  by  a  mis- 
take in  carrving  out  the  rate  or  price,  bat  could 
show  what  he  was  actually  to  have.  We  see  no 
error  in  this,  under  the  circumstances. 

The  request  made  to  charge  as  to  the  opera- 
tions of  1868  was  granted,  uid  the  inateuoUon 
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iren  is  not  open  to  the  objection  tiiat  the  price 

or  1868  was  fixed  by  the  court  and  was  not  left 
to  tlie  jury  to  determine. 

Although  thia  court  reversed  the  first  juds;- 
ment  and  remanded  the  caiiae  for  a  new  trial, 
«nd  a  new  trial  has  been  had,  with  a  new  judg- 
ment, the  plaintifEs  in  error  now  urge,  without 
haring  raised  the  point  before,  that  this  court, 
instead  of  having  awarded  a  new  trial,  should 
have  rendered  a  judgment  for  the  defendants 
below  on  the  findines  made  by  the  circuit  court 
at  the  fitat  trial,  and  that  it  should  now  do  so. 
The  question  is  not  open  for  this  court  to  review 
MI  this  writ  of  error  the  judgment  it  rendered 
on  the  former  writ  of  error.  That  judgment  has 
been  carried  into  effect,  and  tiie  pwties  who 
procured  it  have  enjoyed  the  benefit  of  it  in  the 
new  trial  they  have  bad. 

The  judgment  of  the  Cireuit  Court  Ua£irmed. 

IVaeoopy.    Test: 

James  H.  MolTonner,  Clerk,  Sup.  Court,  TJ.  8. 


SILAS  SEYMOUR  et  al..  Surviving  Partners 
of  8.  Skymottb  &  CoMPASY,  IHfft.  in  Brr., 

WESTERN  RAILROAD  COMPANY. 

(See  8.  a,  18  Otto,  SO-Wi.) 

Partnert,  vhen  to  join  in  action. 

*In  an  action  upon  a  covenant— contained  in  an 
agreement  between  the  covenantor  and  "S.  and 
<DCh  other  pcu-tiea  u  be  may  associate  vlth  him  un- 
der fbe  name  of  8.  k  Oompany,"  siffped  and  sealed 
)v  the  oovenantor,and  atnied  "S.AsCo."  l>y  the  band 
<a8-  actlnir  in  behalf  and  bv  authority  of  thepart- 
oenbip— to  pay  to  "  the  said  S.  &  Company,  parties 
at  the  seooncl  part,"  for  work  to  be  done  by  them, 
aO  tboae  who  are  partners  at  the  time  of  the  atgnlnr 
«( the  agreement  may  Join. 

Plo,  60.] 
jTffued  Oct  SI,  188S.     Decided  Not.  IS,  ISSi. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  North 
Carolina. 
The  case  is  snfflciently  stated  by  the  court. 
Memr».  JTohn  W.  Huwdale  and  Samuel 
F.  Piiilllps.  for  plaintiffs  in  error. 

Jf<sMn.  Jamet  C.  MeBae.Avtgtmtam  S. 
■errimon  and  Tkotiuu  0.  FuUer,  iordetead- 
aitt  in  error. 

Mr.  Justice  Or»y  delivered  the  opinion  of 
the  court: 

Thu  is  an  action  of  covenant,  brought  by 
Klas  Seymour  and  three  other  persons,  describ- 
ing themselves  as  copartners  trading  in  the  name 
and  style  of  S.  Seymour  &  Company,  and  prose- 
coted  since  the  death  of  one  of  them  Mr  the  sur- 
Tivois,  against  the  Western  Railroad  Company, 
Vfoa  an  agreement  purporting  to  be  made  be- 
tweotthe  defendant  of  the  first  part,  "And  Silas 
Seymoui  and  such  other  parties  as  he  may  as- 
sociate with  him  under  the  name  of  S.  Seymour 
4  Company  of  the  City  of  New  York,  of  the 
second  pert; "  by  which  "  the  said  S.  Seymour 
A  Company,  parties  of  the  second  pert,  agree 
to  oaostTTict  a  railroad  as  therein  specified;  and, 
"for  and  in  condderation  of  the  faithful  per- 
tananoe  by  the  said  S.  Seymour  &  Company, 
parties  of  ue  second  part,  of  all  and  singular 
tbe  oooditioDs  herein  contemplated  or  contained 

'Bead  note  by  Mr.  JutUee  Obax. 
See  16  Otto. 


on  their  part  proper  for  them  to  do,  the  West- 
em  Railroad  Company  of  the  first  part "  agrees 
to  pay  "  unto  the  Mid  8.  Seymour  &  Company, 
parties  of  the  second  part,"  certain  sums  in 
money,  stock  and  bondls.  The  agreement  states 
that  "the  parties  hereto  have  interchangeably 
set  their  hands,"  is  duly  signed  and  se^ed  in 
behalf  of  the  defendant,  and  is  also  signed  "S. 
Seymour  &  Co.,"  but  is  not  otherwise  signed 
nor  sealed  in  behalf  of  the  plaintiffs  or  either  of 
them. 

At  the  trial,  the  plaintiffs  proved  the  execu- 
tion of  the  agreement  declared  on,  and  offered 
evidence  tending  to  show  that  Seymour  exe- 
cuted it  in  behaU  and  by  authority  of  the  firm 
of  S.  Seymour  &  Company;  that  at  its  date,  and 
until  the  subsequent  stoppage  of  work  under  it, 
the  plaintiffs  composed  that  firm;  that  Seymour 
and  the  three  others,  as  the  persons  whom  he 
associated  with  himself  under  the  name  of  8. 
Seymour  &  Company,  immediately  began  and 
afterwards  performed  work  upon  the  railroad 
under  the  agreement,  the  results  of  which  had 
ever  since  been  enjoyed  by  the  defendant;  and 
that  the  defendant  knew  that  the  plaintiffs  com- 
posed the  firm  of  8.  Seymour  &  Company  and 
were  working  upon  its  road  under  the  agree- 
ment as  contractors.  But  the  Judge  excluded 
the  evidence,  ruled  that  there  was  a  variance, 
directed  a  verdict  for  the  defendant,  and  ren- 
dered judgment  thereon;  and  the  plaintiffs  al- 
leg^  exceptions. 

The  court  is  of  opinion  that  these  rulings  were 
erroneous.  Li  an  action  upon  a  covenant  made 
with  two  or  more  persons,  all  the  covenantees 
must  join,  although  only  one  of  them  seals  the 
agreement.  Petnev.  Bury,  6  Dowl.  &R.,168; 
8.  C.,8  B.&  C.,858;  R.  R.  Oo.-v.Bduiard,19  How., 
807,  887.  It  is  not  necessary  that  all  of  them 
should  be  named  in  the  contract;  it  is  sufficient 
that  they  are  so  described  therein  that  they  can 
be  idendfled.  Shep. Touch.  ,286;  G^m<«  v.  6ib»on, 
L.  R.,  1  Exch.,  112;  Reeves  v.  Watts,  L.  R.,  1  Q. 
B.,412;a  C.,TB.&8.,528;M'lartmY.  Baxter, 
L.  R. ,  2  C.  P. ,  559.  And  upon  a  covenant  with  a 
partnership  by  its  partnership  name  only,  all 
who  are  partners  at  the  time  of  its  execution 
may  sue.  Hoffman  v.  Porter,  2  Brock.,  166; 
Brovm  v.  Bostian,  6  Jones  (N.C),  1;  1  Lindley, 
Part.  4th  ed.,  476. 

The  agreement  declared  on — by  the  recital 
that  it  is  made  between  the  defendant  and  "Silas 
Seymour  and  such  other  parties  as  he  may  as- 
sociate with  him  imder  the  name  of  S.  Seymour 
&  Company,"  by  the  repeated  mention  of  "the 
said  8.  Seymour  &  Company,  parties  of  the 
second  part,"  and  by  the  signature  of  "8.  Sey- 
mour &  Co." — appears  to  the  court  to  manifest 
the  intention  of  both  parties  to  the  agreement 
to  be  that  all  the  persons  associated  together, 
under  the  name  of  8.  Seymour  &  Company,  at 
the  time  of  the  signing  of  the  agreement,  should 
do  the  work  and  receive  the  compensation  there- 
in stipulated. 

It  follows  that  the  plaintiffs,  upon  proving  to 
the  satisfaction  of  a  jury  the  facts  above  stated, 
which  they  offered  to  prove,  would  be  entitled 
to  maintadn  their  action.  The  judgment  for  the 
defendant  must,  therefore,  be  renersed  and  the  ease 
remanded,  with  directions  to  set  aside  ffte  terdiet 
and  order  a  neie  trial. 

l^ue  copy.    Test:  _ 

James  H.  HoKenney,  Clerk,  Sup.  Court,  IT.  S. 
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ELIZA  D.  PRITCHARD,  Exrx.  of  Richabd 
Pbttchabd,  Deceased.  Plff.  in  Birr., 

V. 

EX  NORTON. 

(See  8.  C,  16  Otto,  JM-141.) 

Bond  of  indemiUtff — New  York  law — lex  loci 
contractus — intention  ofpartie* — lex  fori. 

*  The  defendant  In  error,  also  defendant  below, 
executed  and  dellTered  In  New  York,  a  bond  of  in- 
demni^,  conditioned  to  bold  bannleaB  and  fully  in- 
demnify the  obligee  against  all  loss  or  damage  aiig- 
liw  from  the  liability  of  the  latter  on  an  appeal  bond 
wCioh  he  had  entered  into  in  Louisiana,  aa  surety 
for  a  certain  railroad  company,  defendant  In  a  judg- 
ment rendered  against  It  In  the  courts  of  that  State, 
and  wbloh,being  affirmed,  be  was  compelled  to  pay. 

By  the  law  of  New  York,  any  written  Instrument, 
altbougb  under  seal,  was  subject  to  Impeachment 
for  want  of  consideration ;  and  a  pre-ezlsttng  liabil- 
ity, entered  into  without  request,  which  was  thesole 
consideration  of  the  bond  of  Indemnity  sued  on,  was 
Insufficient.   It  was  otherwise  In  Louisiana. 

A  suit  on  the  bond  having  been  brought  in  the 
Orcult  Court  of  the  United  States  for  the  District 
of  Louisiana,  it  is  held : 

1.  That  the  question  of  the  TaUdity  of  the  bond,  as 
dependent  upou  thesufflclency  of  lui  consideration. 
Is  not  a  matter  of  procedure  and  remedy,  to  be  gov- 
erned by  the  ier  fori,  but  belongs  to  the  substance 
of  the  contract  and  must  be  determined  by  the  law 
of  the  seat  of  the  obligation. 

i.  In  every  forum  a  contract  is  governed  by  the 
law  with  a  view  to  which  It  is  made,  because,  by  the 
consent  of  the  parties  that  law  becomes  a  paut  of 
their  agreement;  and  it  is,  therefore,  to  be  presumed. 
In  the  absence  of  any  express  deotaratlon  or  con- 
trolling circumstances  to  the  contrary,  that  the  par- 
ties had  In  contemplation  a  law  according  to  which 
their  contract  would  be  upheld,  rather  than  one  by 
which  it  would  be  defeated. 

8.  The  obligation  of  the  bond  of  indemnity  was, 
either  to  plaice  funds  In  Uie  liands  of  the  obligee, 
wherewith  to  discharge  hisliablilty  when  It  became 
fixed  by  judgment,  or  to  refund  to  him  his  neces- 
sary advances  in  discharging  it.  In  the  place  where 
his  liability  was  legally  solvable ;  and  as  this  oblin- 
tlon  could  only  be  f  umlled  in  Louisiana,  it  must  De 
governed  by  the  law  of  that  State  as  the  lev  ioe<  sofu- 

[No.  42.] 
Submitted  Apr.  es,  188S.  Decided  Not.  IS,  188S. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

The  petition  in  tliis  case  was  filed  in  the  court 
l>elow,to  recover  on  a  certain  bond  of  indemnity. 

The  trial  having  resulted  in  a  verdict  and 
judgment  for  the  defendant,  the  petitioner  sued 
out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Mr.  Heninr  C.  Miller,  for  plaintiff  in  error: 

The  defendant's  obligation  was  to  indemnify 
a  Louisiana  surety,  against  a  Louisiana  obliga- 
tion, to  be  enforced  in  Louisiana. 

The  idemnity  must  be  deemed  to  be  due,  where 
Pritchard  resided,  and  where  the  loss  was  siis- 
tained,  which  the  defendant  was  bound  to  re- 
pair. Where  an  obligation  is  executed  in  one 
place,  expressly  or  tacitly  to  be  performed  in 
another,  then  the  contract  as  to  its  validi^, 
nature  and  obligation  is  to  be  governed  by  the 
law  of  the  place  of  performance. 

Story,  Confl.  L.,  sees.  280,  804,  818;  2  Kent, 

*  Head  notes  by  Mr.  Justice  Haithkwb. 


Nora.— Lex  loci  and  lex  fori  at  to  eontraeU,  1n- 
ebtdlino  note*  and  MO*,  at  to  drawer,  aeeeator,  tn- 
dorser,  ttnirv,  etc.  See  note  to  Slacum  v.  Pomery, 
10  V.  8.  (6  Cranch),  2a. 

Oontraets;  Oteir  inUrprttutUm  and  vatUUty,  See 
note  to  Bdl  V.  Bruen,  tfU.  B.  a  How.),  Ue. 
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Com.,  S.  P.,  469;  Beime  v.  PoMon,  17  La. ,692;. 
Mouton  V.  Noble,  1  La.  Ann.,  192. 

It  is  accordingly  held  b^  the  Louisiana  Courts 
that  the  debtofanotber  is  a  suflicitintconsidei^ 
ation  to  sustain  an  obligation. 

All  that  the  Louisiana  law  requires  is,  that  tb» 
promise  to  pay  the  debt  of  anothier  shall  be  freety" 
made,  and  that  it  shall  be  in  writing. 

Rev.  Stat,  of  Louisiana,  seel  1448. 

Mouton  V.  Noble,  1  La.  Ann.,  Idi;  Flood  v, 
J7iomas,  5  Mart.  (N.  S.),  562;  N.  0.  Oat  Co.  v. 
Paulding,  12  Rob.,  878;  N.  0.  <fe  C.  R.  R.  Ch. 
V.  Cliapman,  8  La.  Ann.,  98;  Keane  v.  6oM- 
imith,  12  La.  Ann.,  SCO. 

The  Code  provides  that  surety  may  be  given, 
for  the  principal  not  only,  but  lor  the  surety. 

Civil  Code  of  La.,  art.  8007;  MeKeraU  v- 
McMillan,  9  Rob.  (La.),  19. 

Mutrs.  Cephas  Braiiia.rd  and  Oeora>» 
H.  Bates,  for  defendant  in  error. 

The  lee  loci  contraetut  governs  the  nature,  va- 
lidity, construction  and  effect  of  contracts. 

Story,  Cont,  sec.  658;  Pars.  Cont.,  5th  ed.. 
Vol.  2,  p.  570-1;  Add.  Cont,  881;  Story,  Confl. 
L.,  4th  ed.,  sec.  242;  Whart.  Confl.  L.,  2d  ed., 
sec.  4o4,  and  cases  cited;  PhU.  Int.  L.,  Vol.  4,. 
p.  616;  Savigny,  Guthrie's  2d  ed.,  206,  227,  229;. 
In  re  OTyn,  15  Bk.  Reg.,  497,  501. 

This  prmciple  has  been  laid  down  by  thi» 
court  with  so  much  definiteness  as  to  render  a 
citation  of  other  authorities  hardly  excusable. 

Scudder  v.  Union  Nat.  Bk.,  91  U.  B.,  4S» 
(XXm..  246). 

Even  when  a  contract  is  by  its  terms  to  be 
performed  partly  in  one  State  and  partly  in  an- 
other, it  has  ]3een  held  proper  to  construe  it  ac- 
cording to  the  law  of  New  York  where  it  was 
made. 

Moman  v.  N.  0.  M.dkT.  RR.  Oo.,i  Woods, 
844;  King  v.  Barman,  6  La.,  607. 

Where  a  person  assumes  an  obligation  at  his 
own  domicil  the  law  of  that  domicilcontrols  the 
contract. 

Whart.  Confl.  L.,  2d  ed.,  sec.  410;  Lloj/d  v. 
Guibert,  L.  R,  1  Q.  B.,  116,  122. 

The  present  case  is  not  within  the  exceptloa 
to  this  general  rule. 

Whart.  Confl.  L.,  2d  ed.,  sec.  426. 

A  much  stronger  case  than  the  present  is  that 
of  the  indorser  of  a  promissory  note,  whose  lia- 
bility is  fixed  by  the  place  of  indorsement. 

Aj/mar  v.  Sliddon,  12  Wend.,  489.  [See  note 
in  same,  1.] 

Mr.  Jvttice  Matthe'vrs  delivered  the  opin- 
ion of  the  court: 

This  action  was  brought  by  the  plaintiff  in 
error,  a  citizen  of  Louisiana,  against  the  defend- 
ant, a  citizen  of  New  York,  in  the  Circuit  Court 
for  the  District  of  Louisiana,  upon  a  writing- 
obligator}',  of  which  the  following  is  a  copy: 
"  State  op  New  Yokk, 

County  of  New  York. 

Enow  all  men  by  these  presents  that  we, 
Henry  S.  McComb,  of  Wilmington,  State  of 
Delaware,  and  Ex  Norton,  of  the  City  of  Nevr 
York,  State  of  New  York,  are  held  and  firmly- 
bound,  jointly  and  sev^ally_  unto  Richard. 
Pritchard,  of  New  Orleans,  his  executors,  ad- 
ministrators and  assigns,  in  the  sum  of  fifty -five 
thousand  ($55,000)  dollars,  lawful  money  of  the 
United  States,  for  the  payment  whereof,  we 
bind  ourselves,  our  heirs,  executors  and  admin- 
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iatnUKs  firmly  by  these  presents.  Sealed  with 
oar  seals,  and  dated  this  thirtieth  day  of  June, 
A.  D.  d^teen  hundred  and  seventy-four. 

Whoeas,  the  aforesaid  Richard  Fritchard  has 
signed  an  appeal  bond  as  one  of  the  sureties 
tMreoD,  jointly  and  severally,  on  behalf  of  the 
defendant,  appellant  in  the  suit  of  J.  P.  Bar- 
rim,  Jr.  V.  The  Neui  Orleans,  Jaekitm  and 
Great  Horlhem  Railroad  Co.,  No.  9361  on  the 
docket  of  the  Seventh  District  Court  for  the 
Palish  of  Orleans. 

Now,  the  condition  of  the  above  obligation  is 
sodi  that  if  the  aforesaid  obligors  shall  hold 
harmless  and  fully  indemnify  the  said  Richard 
Pritcfaaid  against  all  loss  or  damage  arising 
from  his  liwilitT  as  suretv  on  the  said  apped 
bond,  then  this  obligation  shall  be  null  and  void; 
otherwise,  shall  remain  in  full  force  and  effect. 
H.  8.  HcCoMB.    [l.  B.1 

Ex  NOBTON.  [t.  B.J" 

Richard  Pritchard,  of  whom  the  plsdntiS  in 
error  is  executrix,  haid,  on  November  20,  1872, 
iiHDed  in  a  bond  as  surety  for  the  New  Orleans, 
JackioB  and  Great  Northern  Railroad  Com- 
pioy,  in  a  suspensive  appeal  taken  hj  the  lat- 
ter, from  a  judgment  rendered  ^[auist  it  in 
OTorof  Harrison,  in  the  Seventh  District  Court 
for  the  Parish  of  Orleans.  A  judgment  was 
tendered  on  that  appeal  in  the  Supreme  Court 
of  the  State,  Hay  80,  1876,  against  the  railroad 
oompaav,  in  satisfaction  of  which  Pritchard 
bectme  Ikble  to  pay  and  did  pay  the  amount, 
to  recover  which  his  executrix  brou^t  this  ac- 
&ia.  The  condition  of  this  appeal  bond  was, 
that  the  railroad  company  "  Shall  prosecute  its 
Hid  appeal  and  shall  satisfy  whatever  judg- 
ment may  be  rendered  against  it,  or  that  the 
■une  shall  be  satisfied  by  the  proceeds  of  the 
Nle  of  its  estate,  real  or  personal,  if  it  be  cast 
in  the  appe^;  otherwise  tlmt  the  said  Pritchard 
<(«<.,  Boreties,  shall  be  liable  in  its  place." 

"Hie  defendant  set  up,  by  way  of  defense,  that 
the  bond  of  indemnity  sued  on  was  executed 
and  deliveredfby  him  to  Pritchard  in  the  State 
of  New  York,  and  without  any  consideration 
therefor,  and  that  by  the  laws  of  that  State  it 
was  void  by  reason  thereof. 

There  was  evidence  on  the  trial  tending  to 
pore  that  the  appeal  bond  was  not  signed  by 
Pritdiardat  the  instance  or  request  of  McComb 
or  Norton,  and  that  there  was  no  consideration 
iot  their  signing  and  executing  the  bond  of  in- 
demnity passing  at  the  time,  and  that  the  latter 
was  executed  and  delivered  in  New  York.  There 
waa  also  put  in  evidence  the  provisions  of  Uie 
Berised  Statutes  of  that  State,  2  Rev.  Stat.,  406, 
it  foQows: 

"Sec.  77.  In  every  action  upon  a  sealed  In- 
ftnunent,  and  whm  a  set-off  is  founded  upon 
UT  sealed  instrument,  the  seal  thereof  shall 
«uy  be  presumptive  evidence  of  a  sufficient 
consideration,  which  may  be  rebutted  In  the 
anae  manner  and  to  the  same  extent  as  if  the 
ioMrament  were  not  sealed. 
_  Sec.  78.  The  defense  allowed  by  the  last  sec- 
tion  shall  not  be  made  unless  the  defendant 
■ban  have  pleaded  the  same,  or  shall  have  given 
Botiee  thcieof  at  the  time  of  pleading  the  gen- 
ual i«Qe,  or  some  other  plea  denying  the  con- 
tact on  which  tho  action  is  brought. 

At  Uie  request  of  the  defendant,  the  circuit 
<^xiit  diarged  the  jury  Oat  the  indemnifying 
boBd,  in  respect  to  its  validity  and  the  consid- 
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eration  requisite  to  support  it,  was  to  be  gov- 
erned by  the  law  of  New  York,  and  not  of 
Louisiana;  and  that  if  they  believed  from  the 
evidence  tjiat  the  appeal  bond  signed  by  Rich- 
ard Pritchard  as  surety,  was  not  signed  by  him 
at  the  instance  or  request  of  McComb  and  Nor- 
ton, or  either  of  them,  and  that  no  conddera- 
tion  passed  between  Pritchard  and  McComb 
and  Norton  for  the  signing  and  execution  of 
the  indemnifying  bona  by  them,  then  that  said 
bond  was  void  for  want  and  absence  of  any 
consideration  valid  in  law  to  sustain  it,  and  no 
recovery  could  be  had  upon  it. 

The  plaintiff  requested  the  court  to  charge 
the  jury,  that  if  thev  found  from  the  evidence 
that  the  consideration  for  the  indemnifying- 
bond  waa  the  obligation  contracted  by  Pntch- 
ard  as  surety  on  t£e  appeal  bond,  and  that  the 
object  of  the  indemnifying  bond  was  to  hold 
harmless  and  indemnify  Pntchard  from  loss  or 
damage  by  reason  of  or  growing  out  of  said  ap- 
peal bond,  then  that  the  consideration  for  said 
indemnifying  bond  was  good  and  valid  and  is 
competent  to  support  the  action  upon  the  bond 
for  the  recovery  of  any  such  loss  or  damage 
sustained  by  Pritchard.  This  request  the  court 
refused.  Exceptions  were  duly  taken  to  these 
rulings,  which  are  now  assigned  for  error,  there 
having  been  a  verdict  and  judgment  for  the  de- 
fendant, now  sought  to  be  reversed. 

It  is  claimed  on  behalf  of  the  plaintiff  in  er- 
ror, that  by  the  law  of  Louisiana  the  pre-exist- 
ing liability  of  Pritchard  as  surety  for  the 
rauroad  company  would  be  a  valid  considera- 
tion to  support  the  promise  of  indemnity,  not- 
withstanding Pritchiard's  liability  had  been  in- 
curred without  anv  previous  request  from  the 
defendant  below.  This  claim  is  not  controverted, 
and  is  fully  supported  by  the  citations  from  the 
Civil  Code  of  Louisiana  of  1870,  articles  1808- 
1960,  and  the  decisions  of  the  Supreme  Court 
of  that  State.  Flood  v.  Thomas,  5  Mart.  (N.  S.), 
562 ;  Oat  Oo.  v.  Paulding,  12  Rob.  (La.),  878 ; 
B.  B.  Co.  V.  Chapman,  8  La.  Ann.,  98 ;  Keane 
V.  Goldsmith,  12  La.  Ann.,  560.  In  the  case  last 
mentioned  it  is  said  that  "  The  contract  is,  in 
its  nature,  one  of  personal  warranty,  recog- 
nized by  articles  878  and  879  of  the  Code  of 
Practice."  And  it  was  there  held  that  a  right 
of  action  upon  the  bond  of  indemnity  accrued 
to  the  obligee,  when  his  liability  became  fixed 
as  surety  by  a  final  judgment,  without  pay- 
ment on  his  part,  it  being  the  obligation  of  the 
defendants  upon  the  bond  of  indemnity  to  pay 
the  judgment  rendered  against  the  surety,  or  to 
furnish  him  the  money  with  which  to  pay  it. 

The  single  question  presented  by  the  record, 
therefore,  is,  whether  the  law  of  New  York  or 
that  of  Louisiana  defines  and  fixes  the  rights 
and  obligations  of  the  parties.  If  the  former 
applies,  the  judgment  of  the  court  below  is 
correct ;  if  the  latter,  it  is  erroneous. 

The  argument  in  support  of  the  judgment  is 
simple  and  may  be  briefly  stated.  It  is,  that 
New  York  is  the  place  of  the  contract,  both  be- 
cause it  was  executed  and  delivered  there,  and 
because,  no  other  place  of  performance  being 
either  designated  or  necessarily  implied,  it  was 
to  be  performed  there  ;  wherefore,  the  law  of 
New  York,  as  the  lex  loci  contractus,  in  both 
senses,  being  lex  loci  celebrationis  and  lex  loei 
solutionis,  must  apply  to  determine  not  only 
the  form  of  the  contract,  but  also  its  validity. 
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On  the  other  hand,  the  application  of  the  law 
of  Louisiana  may  be  considered  in  two  aspects, 
as  the  lex  fori,  the  suit  having  been  brought  in 
a  court  exercising  jurisdiction  within  its  terri- 
tory and  administering  its  laws,  and  as  the  lez 
ioa  tolvMonit,  the  obhgation  of  the  bond  of  in- 
demnity being  to  place  the  fund  for  parent 
in  the  hands  of  the  surety,  or  to  repay  hun  the 
amount  of  his  advance,  in  the  place  where  he 
was  bound  to  discharge  his  own  liability. 

It  will  be  convenient  to  consider  the  applica- 
bility of  the  law  of  Louisiana,  first,  as  the  lex 
fori,  and  then  as  the  lex  loci  tolutionit. 

1.  The  lex  fori. 

The  Circuit  Court  of  the  United  States  sit- 
ting in  the  District  of  Louisiana,  in  a  cause 
like  the  present,  in  which  its  jurisdiction  de- 
pends on  the  citizenship  of  the  parties,  adjudi- 
cates their  rights  precisely  as  would  a  tribunal 
cf  the  State,  according  to  the  laws  of  the  State; 
to  that,  in  that  sense,  there  is  no  question  as  to 
what  law  must  be  administered.  But  in  case 
of  contract,  the  foreign  law  may,  by  the  act 
«nd  will  of  the  parties,  have  become  part  of 
their  agreement,  and  in  enforcing  this,  the  law 
of  the  forum  may  find  it  necessary  to  give  efiect 
to  a  foreign  law,  which.without  such  adoption, 
would  have  no  force  beyond  its  own  territonr. 

This,  upon  the  principle  of  comity,  for  the 
purpose  of  promoting  and  facilitating  interna- 
tional intercourse,  and  within  limits  fixed  by 
Its  own  public  policy,  a  civilized  State  is  ac- 
customed and  considers  itself  bound  to  do;  but, 
in  doing  so,  nevertheless  adheres  to  its  own  sys- 
tem of  formal  judicial  procedure  and  remedies. 
And  thus  the  oistinction  is  at  once  established 
between  the  law  of  the  contract,  which  may  be 
foreign,  and  the  law  of  the  procediu-e  and  rem- 
edy, which  must  be  domestic  and  local.  In  re- 
spect to  the  latter,  the  foreign  law  is  rejected ; 
but  how  and  where  to  draw  the  line  of  precise 
classification  it  is  not  always  easy  to  determine. 

The  principle  is,  that  whatever  relates  mere- 
ly to  the  remedy  and  constitutes  part  of  the 
pioc^ure,  is  determined  by  the  law  of  the  fo- 
Tum,for  matters  of  process  must  be  uniform  in 
the  courts  of  the  same  country  ;  but  whatever 
goes  to  the  substance  of  the  obligation  'and  af- 
fects the  rights  of  the  parties,  as  growing  out 
of  the  contract  itself  or  inhering  in  it  or  attiich- 
ing  to  it,is  governed  by  the  law  of  the  contract 
Tlie  rule  deduced  by  Mr.  Wharton,  Confl.  L., 
sec.  401,  as  best  harmonizing  the  authorities 
and  effecting  the  most  judicious  result,  and 
which  was  cited  approvingly  by  Mr.  Ju»tiee 
HuntinSetwMerv.  Bank,  91 U.  S.,411  [XXUL, 
248],  is,  that  "Obligations  in  respect  to  the 
mode  of  their  solemnization  are  subject  to  the 
rule  locus  regit  actum;  in  respect  to  their  inter- 
pretation, to  the  lex  loH  contractus;  in  respect  to 
the  mode  of  their  performance,  to  the  law  of 
the  place  of  their  performance.  But  the  lex 
fori  determines  when  and  how  such  laws,  when 
foreign,  are  to  be  adopted,  and,  in  all  cases  not 
roecmed  above,  supplies  tiie  applicatory  law." 
This,  it  will  be  observed,  extends  the  operation 
of  the  lex  fori  beyond  the  process  and  remedy, 
ao  as  to  embrace  the  whole  of  that  residuum 
which  cannot  be  lefened  to  other  laws.  And 
this  conclusion  is  obviously  just,  for  whatever 
cannot,  from  the  nature  of  the  case,  be  referred 
to  any  other  law,  must  be  determined  by  the 
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tribunal  having  luriadlction  of  the  litigation, 
according  to  the  law  of  its  own  locality. 
Whether  an  assignee  of  a  chose  in  action  shall 
sue  in  his  own  name  or  that  of  his  assignor,  is 
a  technical  question  of  mere  process,  and  de- 
terminable by  the  law  of  the  forum;  but  wheth- 
er the  foreign  assignment,  on  which  the  plaint- 
iff claims,  is  validfat  all,  or  whether  it  is  valid 
against  the  defendant,  goes  to  the  merits  and 
must  be  decided  by  the  law  in  which  the  case 
has  its  legal  seat.  Whart  Confl.  L. ,  sees.  78S, 
736.  Upon  that  point  Judge  Kent,  in  the  case 
of  Lodge  v.  Phdpi,  1  Johns.  Cas.,  139  ;  2  CaL 
Gas.,  821,  said^  "If  the  defendant  has  any  de- 
fense authorized  bv  the  law  of  Connecticut,  let 
him  show  it,  and  he  will  be  heard  in  one  form 
of  action  as  well  as  in  the  other." 

It  is  to  be  noted,  however,  as  an  important 
circumstance,  that  the  same  claim  may  some- 
times be  a  mere  matter  of  process,  and  so  deter- 
minable by  the  law  of  the  iorum,and  sometimes 
a  matter  of  substance  going  to  the  merits,  and 
therefore  determinable  by  the  law  of  the  con- 
tract That  is  illustrated  in  the  application  of 
the  defense  arising  upon  the  Statute  of  Limita- 
tions. In  the  courts  of  England  and  America, 
that  defense  is  governed  by  the  law  of  the  fo- 
rum, as  being  a  matter  of  mere  procedure ; 
while  in  continental  Europe,  tiie  defense  of  pre- 
scription is  regarded  as  going  to  the  sul)stance 
of  the  contract  and,  therefore,  as  governed  by 
the  law  of  the  seat  of  the  oblig&on.  "Ac- 
cording to  the  true  doctrine,"  says  Savisny. 
Private  Inter.  Law  by  Guthrie,  201,  "the  Uxii 
law  of  the  obligation  must  determine  as  to  the 
term  of  prescription,  not  that  of  the  place  of  the 
action;  and  this  rule,  which  has  just  been  laid 
down  in  respect  to  exceptions  in  general,  is 
further  confirmed,  in  the  case  of  prescription, 
by  the  fact  that  the  various  grounds  on  whicb 
it  rests  stand  in  cotmection  with  the  substance  of 
the  obligation  itself."  In  this  view,  Westiake 
concurs.  Private  Inter.  Law,  ed.  1858,  sec.  250, 
who  puts  it,  together  with  the  case  of  a  merger 
in  another  cause  of  action,  the  occiurence  of 
which  will  be  determined  by  the  law  of  the 
former  cause,  Bryans  v.  Dunteth,  1  Mart.  (N. 
8.),  412,  as  equal  instances  of  the  liability  to  ter- 
mination inherent  by  the  lex  eontraetus.  But, 
notwithstanding  the  contrary  doctrine  of  the 
courts  of  Englimd  and  this  country,  when  the 
statute  of  limitations  of  a  particular  country, 
not  only  extinguishes  the  right  of  action,  but 
the  claim  or  tiue  itself,  ipeonicto,  and  declares 
it  a  nullity,  after  the  lapse  of  the  prescribed  pe- 
riod, and  the  parties  have  been  resident  within 
the  jurisdiction  during  the  whole  of  that  period, 
so  that  it  has  actually  and  fully  operated  upon 
the  case,  it  must  be  held,  as  it  was  considered 
by  JusUee  Story,  Confl.  L.,  sec.  582,  to  be  an 
extinguishment  of  the  debt,  wherever  an  attempt 
might  be  made  to  enforce  it  That  rule,  as  ne 
says,  has  the  direct  authority  of  this  court  in  Its 
support  in  S/telby  v.  Oug,  11  Wheat,  861-471; 
its  correctness  was  recognized  by  Ch.  J.  Tindal 
in  Suber  v.  Steiner,  2  Bing.  (N.  C.X  202;  and  it 
is  spoken  of  by  Lord  Brougham  in  Don  v.  Lipp- 
mann,  S  Clark  &  F.,  Id,  as  "the  excellent  dis- 
tinction taken  by  Mr.  JuiHee  Story."  Wal- 
worth  V.  BouOt,  14  La.  Ann. ,  205.    The  same 

Srindple  was  applied  by  the  Supreme  Court  of 
»hio  in  the  case  of  the  B.  Co.  r.  Sine,  25  Ohio 
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81,  629,  where  it  was  held,  that  nnder  the  Act 
teqoirmx  compensation  tor  causing  death  by 
ifrongfm  act,  ne^ect  or  default,  which  gave  a 
Tj^t  of  action,  provided  such  action  should  be 
commenced  within  two  years  after  the  death 
of  sack  deceased  person,  the  proviso  was  a  con- 
dition qualifying  the  right  of  action,  and  not  a 
mere  limitation  on  the  remedy.  Bonte  v.  Tatf- 
JM-.aiObioSt.,  628. 

The  principle  that  what  is  apparently  mere 
matter  of  remedy  in  some  circumstances,  in 
others,  where  it  touches  the  substance  of  the 
ooDtTDvetsy,  becomes  matter  of  tight,  is  famil- 
kt  m  our  con  stitutional  jurisprudence  in  the  ap- 
pliation  of  tliat  provision  of  the  Constitution 
of  the  United  States  which  prohibits  the  passing 
br  a  State  of  any  law  impairing  the  obligation 
m  contracts.  For  it  has  been  uniformly  held 
that  "Any  law  which  in  its  operation  amounts 
to  a  denial  or  obstruction  of  the  rights  accruing 
'bv  a  contract,  though  professing  to  act  only  on 
the  remedy,  is  directly  obnoxious  to  the  prohi- 
Ution  of  tlie  Constitution."  MeCfraekenv.  Hay- 
mird,Z  How.,  612;  Cooley,  Const  Lim.,  285. 

Hence  it  is  that  a  vested  right  of  action  is 
property  in  the  same  sense  in  which  tangible 
things  are  property,  and  is  equally  protected 
against  arbitrary  interference.  Whether  it 
mings  from  contract  or  from  the  principles  of 
the  common  law,  it  is  not  competent  for  the 
Legislature  to  take  it  away.  A  vested  right  to 
an  existing  defense  is  equally  protected,  saving 
only  those  which  are  based  on  informalities  not 
affecting  substantial  rights, which  do  not  touch 
the  substance  of  the  contract,  and  are  not  based 
on  equity  and  justice.  Cooley ,Con8t.Iiim.,862- 
w9. 

TIk  general  rule,  as  stated  by  Story,  Confl. 
L,  aec.  381 ,  is,  tliat  a  defense  or  discharge,  good 
fey  the  law  of  the  place  where  the  contract  is 
made  or  is  to  be  performed,  is  to  be  held  of 
eqnal  validity  in  every  other  place  where  the 
question  may  come  to  be  litigated.  Thus  in  fan- 
cy, if  a  valid  defense  by  the  Ug  loei  anUraetut, 
will  be  a  valid  defense  everywhere.  Tliompton 
T.  Ketekxtm,  8  Johns.,  190;  Male  v.  Bobertt,  8 
EBp.,163.  A  tender  and  refusal,  good  by  the 
suae  law,  either  as  a  full  discharge  or  as  a  pres- 
ent folflllment  of  the  contract,wiU  be  respected 
ereiywhere.  Warder  v.  AreU,  2  Wash.  (Va.), 
S83.  Payment  in  paper  money  biUs,  or  in  other 
tlnnn,  if  good  by  the  same  law.will  be  deemed 
a  samdent  payment  everywhere.  [Anonym- 
ous] 1  Brown,  Cli.,876;  BearightM.  OcObraith, 
4 Dan.,  825;  Barttekv.  Atwater,  1  Conn.,  409. 
And,  on  the  other  hand,  where  a  payment  by 
negotiable  bills  or  notes  is,  by  the  lex  loci,  held 
to  be  conditional  payment  only,  it  will  be  so 
hdd  even  in  States  where  such  payment  under 
the  domestic  law  would  be  held  alMolute.  So,  if 
hj'  the  law  of  the  place  of  a  contract  equitable 
defenses  are  aUowed  in  favor  of  the  maker  of  a 
nentiable  note,  any  subsequent  indorsement 
vSI  not  diange  bis  rights  in  regard  to  the  hold 
«■  The  Urtter  must  take  it  eum  (mere.  Ory  v. 
Wafer,  4  Mart.  (N.  8.),  277;  Bean*  v,  Gtcm,  12 
Hsrt.  (La.X  476;  Ohartrt*\.  Oaime*,  4 Mart. 
(S.  8.),  1;  Story.  Confl.  L.,  sec.  882. 

On  the  other  hand,  the  law  of  the  forum  de- 
teminea  the  form  of  the  action,  as  whether  it 
ibsR  be  (Ufump$H,  covenant  or  debt.  Warren 
T.  Xfiiet,  5  Johns.,  289;  Andraue  v.  Herriot,  i 
Cvm.,SOk  7Wu««rT..fib«rftar(.8aill&J.,284; 
fleeWOrro. 


Adamv.  Kerr,i  Bos.  &  P.,  860 ;  Bank  v.  Bon- 
ruMy,  8  Pet.  ,861;  DougUu  v.  (Mham,  6  N.  H., 
150.  In  Le  Boy  v.  Beard fi  How.,461,  where  it 
was  held  that  aeswmpeit  and  not  covenant  was 
the  proper  form  of  action  brought  in  New  York 
upon  a  covenant  executed  and  to  be  performed 
in  Wisconsin,  and  by  its  laws  sealed  as  a  deed, 
but  which  in  the  former  was  not  regarded  as 
sealed,  it  was  said  by  this  court,  that  it  was  so 
decided  "Without  impairing  at  all  the  prin- 
ciple, that  in  deciding  on  the  obligation  of  the 
instrument  as  a  contract,  and  not  the  remedy  on 
it  elsewhere,  the  law  of  Wisconsin,  as  the  Jex 
loei  eontraetut,  must  govern."  It  also  regulates 
aU  process,  both  mesne  and  finaL  Ogden  v. 
Saundert,  12  Wheat.,  218;  Matany.  Haile,  Id., 
870;  Beer* -v.  HavghUm,  9  Pet.,  869;  Von  Hoff- 
man V.  CMtJK:y,4  Wall.,  558  [71  U.  8..XVII1., 
409].  It  also  may  admit,  as  a  part  of  its  do- 
mestic procedure,  a  set-off  or  compensation  of 
distinct  causes  of  action  between  the  parties  to 
the  suit,  though  not  admissible  by  the  law  of 
the  place  of  the  contract.  Story,  Confl.  L.,  sec. 
674;  &»»•  V.  Hotcard,  2  N.  H.,  296;  BvagU*  v. 
Keeler.S  Johns. ,  268.  But  this  is  not  to  be  con- 
f  oimded,  as  it  was  in  the  case  of  Bank  r.  Hem- 
ingray,  81  Ohio,  168,  with  that  of  a  limited  ne- 
gotiability, by  which  the  right  of  set-off  between 
me  original  parties  is  preserved  as  part  of  the 
law  of  the  contract,  notwithstanding  an  assign- 
ment. The  rules  of  evidence  are  also  supplied 
by  the  law  of  the  forum.  Wileoxv.Bunt,13Pet., 
878;  Yatee  v.  T/umeon,  8  Clark  &  F.,  544;  Bain 
v.  R.  Go.,  8  H.  of  L.  Cas.,  1;  Bon  v.  lAppman, 
8  Clark  &  F.,1.  In  Tales  y.  Thomson,  supra,  it 
was  decided  by  the  House  of  Lords  that  in  a 
suit  in  a  Scotch  court,  to  adjudge  the  succession 
to  personalty  of  a  decedent  domiciled  in  £n- 

Eland,  where  it  was  admitted  that  the  English 
iw  governed  the  title,  nevertheless  it  was  prop- 
er to  receive  in  evidence,  as  against  a  will  of 
the  decedent  duly  probated  in  England,  a  sec- 
ond will  which  had  not  been  proved  there,  and 
was  not  receivable  in  English  courts  as  compe- 
tent evidence,  because  such  a  paper,  according 
to  Scottish  law,  was  admissible.  In  the  case  of 
HoadOeyy.  Northern  Trans.  Co.,  115 Mass.,  804, 
it  was  held  that  if  the  law  of  Uie  place,  where 
a  contract  signed  only  by  the  cairier  is  made 
for  the  carriage  of  goods,  requires  evidence  oth- 
er than  the  mere  receipt  by  the  shipper  to  show 
his  assent  to  its  terms,  and  the  law  of  the  place 
where  the  suit  is  brought  presumes  conclusive- 
ly such  assent  from  acceptance  without  dissent, 
the  question  of  assent  is  a  question  of  evidence, 
and  IS  to  be  determined  by  the  law  of  the  place 
where  the  suit  is  brought.  In  a  suit  in  Connect- 
icut against  the  indorser  on  a  note  made  and 
indorsed  in  New  York,  it  was  held  that  parol 
evidence  of  a  special  agreement,  different  from 
that  imputed  by  law,  would  be  received  in  de- 
fense, although  by  the  law  of  the  latter  State 
no  agreement  difrcrent  from  that  which  the  law 
imphes  from  a  blank  indorsement  could  be 
proved  by  parol.  Domier  v.  Clteseiirough,  86 
Conn.  ,89.  And  upon  the  same  principle  it  has 
been  held  that  a  contract,  valid  oy  the  laws  of 
the  place  where  it  is  made,  although  not  in 
writmg,  will  not  be  enforced  in  the  courts  of  a 
count^  where  the  statute  of  frauds  prevails, 
unless  it  is  put  in  writing.  Lermtx  v.  Brown, 
12  C.  B. ,  801.  But  where  the  law  of  the  forum 
and  that  of  Uie  place  of  the  execution  of  tke 
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contract  coincide,  it  wiU  be  enforced,  although 
by  the  law  of  the  place  of  performance  required 
to  be  in  writing,  as  was  thecaae  of  Seudder  v. 
BuTik,  91  U.  8.,  406  [XXTTT.,  24S],  because  the 
■form  of  the  contract  is  regulated  oy  the  law  of 
the  place  of  its  celebration,  and  the  evidence  of 
it  by  that  of  the  fomm. 

"nie  case  of  WilUanuv.  Bdima,  27  la.,  261, 
was  an  action  upon  a  note  executed  in  Mary- 
land and.so  far  as  appears  from  the  report,  pay- 
able there,  where  the  parties  thereto  then  re- 
dded, and  which  was  a  sealed  instrument,  ac- 
cording to  the  laws  of  that  State,  in  support  of 
which  those  laws  conclusively  presumea  a  val- 
id consideration.  By  the  laws  of  Iowa,  to  such 
an  instrument  the  want  of  consideration  was  al- 
lowed to  be  proved  as  a  defense.  It  was  held  by 
the  Supreme  Court  of  that  State,  in  an  opinion 
delivered  by  Ch.  J.  Dillon,  that  the  law  of  Iowa 
related  to  the  remedy  merely,  without  impair- 
ing the  obligation  of  the  contract,  and,  as  the 
Uxfori  must  govern  the  case.  He  said:  "  Re- 
specting what  shall  be  good  defenses  to  actions 
in  this  State,  its  courts  must  administer  its  own 
laws  and  not  those  of  other  States.  The  com- 
mon law  rules  do  not  so  inhere  in  the  contract 
as  to  have  the  portable  quality  ascribed  to  them 
by  the  plaintiff's  counsel,  much  less  can  they 
operate  to  override  the  plain  declaration  of  the 
legislative  will."  The  point  of  this  decision  is 
incorporated  by  Mr.  Wnarton  into  the  text  of 
his  treatise  on  the  Conflict  of  Laws,  section  788, 
and  the  case  itself  is  referred  to  in  support  of  it. 
He  deduces  the  same  conclusion  from  those 
cases,  already  referred  to,  which  declare  that 
OMumprit  is  me  only  form  of  action  that  can  be 
brought  upon  an  instrument  which  is  not  un- 
der seal,  according  to  the  laws  of  the  forum, 
although  by  the  law  of  the  place  where  it  was 
executed,  or  was  to  be  performed,  it  would  be 
regarded  as  under  seal,  in  which  debt  or  cove- 
nant would  lie  on  the  ground  that  a  plea  of 
want  or  failure  of  consideration  is  recognized 
as  a  defense  in  all  actions  of  oMumpMt.  Whart. 
Confl.  L.,  section  747. 

If  the  proposition  be  sound,  its  converse  is 
equally  so;  and  the  law  of  the  place  where  a 
suit  may  happen  to  be  brought  may  forbid  the 
impeachment  of  a  contract,  for  want  of  a  valid 
consideration,  which,  by  the  law  of  the  place  of 
the  contract,  might  be  declared  invalid  on  that 
account. 

We  cannot,  however,  accept  this  conclusion. 
The  question  of  consideration,  whether  arising 
upon  the  admissibility  of  evidence  or  presented 
as  a  point  in  pleading,  is  not  one  of  procedure 
and  remedv.  It  goes  to  the  substance  of  the 
right  itseli,  and  telongs  to  the  constitution  of 
the  contract.  The  dinerence  between  the  law 
of  Louisiana  and  that  of  Kew  York,  presented 
in  Uiis  case,  is  radical,  and  gives  rise  to  the  in- 
quiry, what,  according  to  each,  are  the  essen- 
tial elements  of  a  valid  contract,  determinable 
only  by  the  law  of  its  seat;  and  not  that  other, 
what  remedy  is  provided  by  the  law  of  the 
place  where  the  suit  has  beoi  brought  to  re- 
cover for  the  breach  of  its  obligation. 

On  this  point,  what  was  saia  in  the  case  of 
The  Gaetano  AMaria,  L.  R.  7P.  D.,  187,  is  per- 
tinent. In  that  case  tiie  question  was  whether 
the  English  Law,  which  was  the  law  of  the 
forum,  or  the  Italian  Law,  which  was  the  law 
of  the  flag,  should  prevail,  as  to  the  validity  of 
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a  hypothecaticm  of  the  cargo  by  the  master  of 
a  ship.  It  was  claimed  that  because  the  matter 
to  be  proved  was,  whether  there  was  a  necessi- 
ty which  justified  it,  it  thereby  became  a  matter 
of  procedure,  as  beiii^  a  m^er  of  evidence. 
Loril  JufUee  Brett  said:  "  Now,  the  manner  of 
proving  the  facts  is  matter  of  evidence,  and,  to 
my  mind,  is  matter  of  procedure,  but  the  facts 
to  be  proved  are  not  matters  of  procedure;  they 
are  matters  with  which  the  procedure  has  to 
deal." 

It  becomes  necessary,  therefore,  to  consider 
the  applicability  of  the  Uw  of  Louisiana  as, 

2.  The  lex  loci  tolutionie. 

The  phrase  lex  loci  amtraetut  is  used,  in  a 
douUe  Rense,  to  mean,  sometimes,  the  law  of 
the  place  where  a  contract  is  entered  into; 
sometimes,  that  of  the  place  of  its  performance. 
And  when  it  is  employed  to  describe  the  law  of 
the  seat  of  the  obligation,  it  is,  on  that  account, 
confusing.  The  law  we  are  in  search  of,  which 
is  to  decide  upon  the  nature,  interpretation  and 
validity  of  the  engagement  in  qu^tion,  is  that 
which  the  parties  have,  either  expressly  or  pre- 
sumptively, incorporated  into  their  contract  as 
constituting  its  obligation.  It  has  never  been 
better  described  than  it  was  incidentallyby  Ch. 
J.  Marshall  in  Waymanir.  Southard,  lOWheat., 
48,  where  he  defined  it  as  a  principle  of  univers- 
al law:  "  The  principle  that  in  every  forum  a 
contract  is  governed  by  the  law  with  a  view  to 
which  it  was  made."  The  same  idea  had  been 
expressed  by  Lord  ManaQeld  in  BMnmn  v. 
Bland,  2  Burr.,  1077.  "  The  law  of  the  place." 
he  said,  "  can  never  be  the  rule  where  the  trans- 
action is  entered  into  with  an  express  view  to 
the  law  of  another  country,  as  the  rule  by  which 
it  is  to  be  governed."  And  in  Uoyd  v.  Guibert, 
L.  R.,  1  Q.  B.,  120,  in  the  Court  of  Exchequer 
Chamber,  it  was  said  that  "It  is  necessary  to 
consider  by  what  general  law  the  parties  in- 
tended that  the  transaction  should  be  governed, 
or  rather,  by  what  general  law  it  is  just  to  pre- 
sume that  they  have  submitted  themselves  in  the 
matter."    Le  Breton  v.  Milet,  8  Paige,  261. 

It  is  upon  this  ground  that  the  presumptioa 
rests,  that  the  contract  is  to  be  performed  at  the 
place  where  it  is  made,  and  to  be  governed  by 
Its  laws,  there  being  nothing  in  its  terms,  or  in 
the  explanatory  circumstances  of  its  execution, 
inconsistent  with  that  intention. 

So,  Phillimore  says  (4  Int.  Law.,  469)  "  It  is 
always  to  be  remembered  that  in  obligations  it 
is  the  will  of  the  contracting  parties,  and  not 
the  law  which  fixes  the  place  of  fulfillment — 
whether  that  place  be  fixed  by  exprett  teordt  or 
by  tacit  implication — as  the  place  to  the  jurisdic- 
tion of  which  the  contracting  parties  elected  to 
submit  themselves." 

The  same  author  concludes  his  discussion  of 
the  particular  topic  (4  Int.  Law,  sec.  dcliv., 
pp.,  470-471)  as  follows:  "  As  all  the  foregoing 
rules  rest  upon  the  presumption  that  the  obli- 
gor has  voluntarily  submitted  himself  to  a  par- 
ticular local  law,  that  presumption  may  be  re- 
butted either  by  an  express  declaration  to  the 
contraiT,  or  by  the  fact  that  the  obligation  is 
illegal  by  that  particular  law,  though  legal  by 
another.  The  parties  cannot  be  presumed  to 
have  contemplated  a  law  which  would  defeat 
thehr  engagements." 

This  rule,if  universaUy  applicable,  whlcb,per- 
haps  it  is  not,  though  founded  on  the  Trutirtm^^ 
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Ut  m  magii  tialeat,  fuam  pereat,  would  be 
dedsTe  of  the  present  controversy,  as  conclu- 
an  of  the  qpeation  of  the  application  of  the 
bw  of  Looisuuia,  by  which  alone  the  undertak- 
ing of  the  oUigor  can  be  upheld. 

At  all  erentB,  it  is  a  dicumstanoe,  highly  per- 
satave  in  its  character,  of  the  presumed  mten- 
tioii  of  the  parties,  and  entitled  to  prevail,  un- 
less controlled  by  more  express  and  positive 
proofs  of  a  contrary  intent. 

It  was  expressly  referred  to  as  a  decisive 
principle  in  BM  v.  Packard,  69  Me.,  Ill,  al- 
though it  cannot  be  regarded  as  the  foundation 
<tf  the  judgment  in  that  case.  Miliiken  \.  Pratt, 
m  Mass.,  374. 

If  DOW  we  examine  the  terms  of  the  bond  of 
iodenmity,  and  the  sittution  and  relation  of  the 
parties,  we  shall  find  conclusive  corroboration 
of  the  presumption,  that  the  obligation  was 
entered  into  in  view  of  the  laws  of  Louisiana. 

The  antecedent  liability  of  Pritchard.as  sure- 
ty fw  the  railroad  company  on  the  appeal  bond, 
was  confessedly  contractal  in  that  State,  ac- 
oonlini;  to  its  laws,  and  it  was  there  alone  that 
it  coola  be  performed  and  discliarged.  Its  un- 
dertaking was,  tliat  Pritchard  should,  in  certain 
coDtiiigencies,  satisfy  a  judgment  of  its  courts. 
That  could  be  done  only  within  its  territory 
and  according  to  its  laws.  The  condition  of  the 
obligation,  whidi  is  the  basis  of  this  action,  is, 
that  McComb  and  Norton,  the  obligors,  should 
bold  barmleH  and  fuUy  indemnify  Pritchard 
ainiiM  an  loss  or  damage  arising  from  liis  lia- 
tuitT  as  surety  on  the  appeal  bond.  A  judg- 
nent  was,  in  tact,  rendered  against  him  on  it  in 
lomaana.  There  was  but  one  way  in  which 
the  obUgoiB  in  die  indemnity  bond  could  per- 
fectly satis^  its  warranty.  That  was,  the  mo- 
ment the  juagment  was  rendered  against  Pritch- 
aid  on  the  appeal  bond,  to  come  forward  in 
Ui  stead  and,  by  payment,  to  extinguish  it. 
Be  was  entitled  to  demand  tliis  before  any  pay- 
nent  by  himself,  and  to  require  that  the  rand 
should  be  forthcoming  at  the  place  where  other- 
wise he  could  be  required  to  pay  it.  Even  if  it 
dMold  be  thought  that  Pritchard  was  bound  to 
Wthe  lodgment  recovered  against  himself, 
beiore  Us  right  of  recoiu'se  accrued  upon  the 
bond  of  indenmity,  nevertheless  he  was  enti- 
tled to  be  re-imbuned  the  amoimt  of  his  ad- 
noce  at  the  same  place  where  he  had  been  re- 
qoired  to  make  it.  So  that  it  is  clear,  beyond 
any  doubt,  that  the  obligation  of  the  indemnity 
"as  to  be  fulfilled  in  Louisiana  and,  conse- 
quently, is  subject,  in  all  matters  affecting  its 
eoutroctimi  aoid  validity,  to  the  law  of  that  lo- 
cality. 

TUaconstmction  is  abundantly  sustainediby 
tbe  authority  of  judicial  decisions  in  similu' 
cieea. 

la  Irtine  v.  Barrett,  3  Grant's  Cas.,  78,  it 
**  decided  that  where  a  securitrv  is  given  in 
ponoance  of  a  decree  of  a  court  of  justice,  it  is 
to  be  construed  according  to  the  intention  of 
tketaihunal  which  directed  its  execution,  and 
ti  eontemplatioii  of  law,  is  to  be  pCTformed  at 
^  phoe  where  the  court  exercises  its  jurisdic- 
te;  and  that  a  bond  givoi  in  another  State,  as 
^''■''nl  to  such  an  obligation,  is  controlled 
(■Ttteauiie  law  which  controls  the  principal 
iadefatedneea.  In  the  cftfe  of  B.R.  Co.  v.  Bart- 
MLU Gray,  244,  the  Supreme  Judicial  Court 
«  Miwacfanaetta  decided  tliat  a  contract  made 
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in  that  State  to  subscribe  to  shares  in  the  capi- 
tal stock  of  a  railroad  corporation  established 
by  the  laws  of  another  State,  and  having  their 
road  and  treasury  there,  is  a  contract  to  oe  per- 
formed there,  and  is  to  be  construed  by  the 
laws  of  Uiat  State.  In  Lanutte  v.  Barker,  8 
Wheat.,  146,  this  court  declared  that  "Where  a 
general  authority  is  given  to  draw  bills  from  a 
certain  place,  on  account  of  advances  there 
made,  the  undertaking  is  to  replace  the  money 
at  that  place." 

The  case  of  Goxtt.  U.  8.,e  Pet.,  172,  was  an 
action  upon  the  ofBcial  bond  of  a  navy  ^nt. 
The  sureties  contended  that  the  Unitea  States 
were  bound  to  divide  their  action,  and  take 
judgment  against  each  surety  only  for  his  pro- 
portion of  the  sum  due,  according  to  the  laws 
of  Louisiana,  considering  it  a  contract  made 
there,  and  to  be  governed  in  this  respect  by  the 
law  of  that  State.  The  court,  however,  said: 
"But  admitting  the  bond  to  have  been  signed  ' 
at  New  Orleans,  it  is  very  clear  that  the  obliga- 
tions imposed  upon  the  parties  thereby  looked 
for  its  execution  to  the  City  of  Washington.  It 
is  immaterial  where  the  services  as  navy  agent 
were  to  be  performed  by  Hawkins.  His  ac- 
countability for  non-performance  was  to  be  at 
the  seat  of  government.  He  was  boimd  to  ac- 
count, and  the  sureties  undertook  that  he  should 
account  for  all  public  moneys  received  by  him, 
with  such  officers  of  the  government  of  the 
United  States  as  are  duly  authorized  to  settle 
and  adjust  his  accounts.  The  bond  is  given 
with  reference  to  the  laws  of  the  United  States 
on  that  subject.  And  such  accotmting  is  re- 
quired to  be  with  the  Treasury  Department  at 
the  seat  of  government;  and  the  navy  agent  is 
bound,  by  the  very  terms  of  the  bond,  to  pay 
over  such  sum  as  may  be  found  due  to  the 
United  States  on  such  settlement;  and  such 
paying  over  must  be  to  the  Treasury  Depart- 
ment, or  in  such  manner  as  shall  be  directed  by 
the  Secretary.  The  bond  is,  therefore,  in  every 
point  of  view  in  which  it  can  be  considered,  a 
contract  to  be  executed  at  the  City  of  Washing- 
ton, and  the  liability  of  the  parties  must  be  gov- 
erned by  the  rules  of  the  common  law."  This 
decision  was  repeated  in  Duncan  v.  U.  8.,  7 
Pet.,  486. 

These  cases  were  relied  on  by  the  Supreme 
Court  of  New  York  in  the  case  of  Kentucky  v. 
Batgford,  6  Hill,  526.  That  was  an  action  upon 
a  bond  executed  in  New  York  conditioned  for 
the  faithful  performance  of  the  duties  enjoined 
by  a  law  of  Kentucky  authorizing  the  obligees 
to  sell  lottery  tickets  for  the  benefit  of  a  coUege 
in  that  State.  It  was  held  that  the  stipulations 
of  the  bond  were  to  be  performed  in  Kentucky, 
and  that,  as  it  was  valid  by  the  laws  of  that 
State,  the  courts  of  New  York  would  enforce  it, 
notwithstanding  it  would  be  ille^  in  that 
State. 

The  case  of  Boyle  y.  Zaeharie,  6  Pet.,  686,  is 
a  direct  authority  upon  the  point.  There  Zaeh- 
arie and  Turner  were  resident  merchants  at 
New  Orleans,  and  Boyle  at  Baltimore.  The  lat- 
ter sent  his  ship  to  New  Orleans,  consigned  to 
Zaeharie  and  Turner,  where  she  arrived  and, 
having  landed  her  cargo,  the  latter  procured  a 
freight  for  her  to  Liverpool.  When  she  was 
ready  to  sail,  she  was  attached  by  process  of  law 
at  the  suit  of  certain  creditors  of  Boyle,  and 
2Sacharie  and  Turner  procured  her  release  by 
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becotnine  security  for  Boyle  on  the  attachment 
Ui>on  infonnAtion  of  the  facts,  Boyle  iiromised 
to  indemnify  them  for  anv  loss  they  might  sus- 
tain on  that  account.  Juoxment  was  lendeied 
against  them  on  the  attachment  bond,  which 
tiiey  were  compelled  to  pay,  and  brought  suit 
against  Boyle  m  the  Circmt  Court  for  Maiy- 
land,  upon  his  promise  of  indemnity,  to  recov- 
er ihM  amount.  A  judgment  was  rendered  by 
confession  in  that  cause  and  a  bill  in  equity 
was  subsequently  filed  to  enjoin  further  pro- 
ceedings on  it,  in  the  course  of  which  various 
questions  arose,  among  them  whether  the  prom- 
ise of  indemnity  was  a  Maryland  or  a  Louisi- 
ana contract.  Mr.  Juttiee  Story,  delivering  the 
opinion  of  the  court,  said:  "Such  a  contract 
would  be  understood  by  all  parties  to  be  a  con- 
tract made  in  the  place  where  the  advance  was 
to  be  n^e,  and  the  payment,  imless  otherwise 
stipulated,  would  also  be  understood  to  be 
made  there;"  "that  the  contract  would  clearly 
refer  for  its  execution  to  Louisiana." 

The  very  point  was  also  decided  by  this  court 
in  Bell  v.  Bruen,  1  How.,  169.  That  was  an 
action  upon  a  guaranty  written  by  the  defend- 
ant in  New  York,  addressed  to  the  plaintiffs  in 
London,  the  latter  having  made  advances  in  the 
latter  phkce  of  a  credit  to  Thorn.  The  operative 
'language  of  the  guaranty  was,  "That you  may 
consider  this,  as  well  as  any  and  every  other 
credit  you  may  open  in  his  favor,  as  bemg  un- 
der my  guaranty."  The  court  said:  "It  wasan 
engagement  to  be  executed  in  England,  and 
must  be  construed  and  have  effect  according  to 
the  laws  of  that  country,"  citisg  Bank  v.  Dan- 
iel, 12  Pet.,  54.  As  the  monej  was  advanoed  in 
England,  the  guaranty  required  that  it  ^ould 
be  replaced  there,  and  that  is  the  precise  nature 
of  the  obligation  in  the  present  case.  Pritchard 
could  only  be  indemnmed  against  loss  and 
damage  on  accoimt  of  his  liabilitv  on  the  ap- 
peal bond,  by  having  funds  placed  in  his  hands 
m  Louisiana  wherewith  to  discharge  it,  or  by 
being  repaidthere  the  amount  of  ms  advance. 
To  the  same  effect  is  Wood/iuU  v.  Wagtur, 
Baldw.,  296. 

We  do  not  hesitate,  therefore,  to  decide  that 
the  bond  of  indemnity  sued  on  was  entered  into 
with  a  view  to  the  law  of  Louisiana  as  the  place 
for  the  fulfillment  of  its  obligation;  and  that 
the  quMtion  of  its  validity,  as  depending  on  the 
character  and  suiSciency  of  the  consideration, 
should  be  determined  by  the  law  of  Louisiana, 
and  not  that  of  New  York.  Ibr  error  in  its 
rulingt  on  thi*  point,  contequen&y,  the  judg- 
ment of  the  Circuit  Court  it  reverted,  toiih  diree- 
tiont  tograrU  a  new  iriai. 

New  trial  ordered. 

True  copy.    Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 
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SmON  WING  et  al.,  Apptt., 

V. 

EDWARD  ANTHONY  bt  al. 
(See  8.  C,  16  Otto,  142-147.) 

Void  patent — improvement  in  plwioffraphjf — re- 
iteued  patent,  when  void. 

1.  Where  the  claim  of  a  re-lasued  patent  is  for  a 
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different  Invention  from  tliat  deacrlbed  In  tlie  orlK- 
Inal  TOtent,  the  le-tesne  to  void. 

2.  wbece  the  orlfflnal  patent  was  for  a  mechamon 
to  aooompUsh  a  speolflo  result,  and  the  rviJasued  pa- 
tent la  for  the  process  by  wbJiBb  that  result  to  at- 
tained, and  to,  therefore,  much  broader  than  the 
original  patent,  and  oovem  every  mecbantam  whfdt 
can  be  contrived  to  cany  on  the  proceas,  the  le-ta- 
sue  to  void. 

3.  Tliese  prlnolples  applied  to  the  re-lasued  patent 
to  Albert  S.8outhworni  for  improvements  in  tak- 
Intr  pbotoBiaphlo  impresiioaa. 

[No.  67.] 
Arsptid  Not.  1,  i,  mt.  Decided  Not.  13, 1882. 

APPEAL  from  the  Circuit  Coort  of  the  United 
States  for  the  Southern  District  of  New 
York. 

Statementof  the  case  by  Mr.  JuaOee  Woods: 

This  was  a  bill  in  equity  to  restrain  the  in- 
fringement by  the  defendants  of  re-issued  let- 
ters patent  dated  September  3a,  1860,  granted 
to  Albert  S.  Southworth,  for  certain  improve- 
ments in  taking  photographic  impressions.  Tbe 
original  letters  patent  were  dated  April  10, 1855, 
the  re-issue,  September  2S,  1860. 

The  answer  of  the  defendants  denied  the  nov- 
elty and  the  utility  of  the  invention,  denied  in- 
fringement, and  alleged  that  the  invention  de- 
scribed in  Uie  ro-issued  patent  was  not  the  same 
invention  described  in  the  original  patent 

The  circuit  court  upon  final  hearing  dismissed 
the  bilL  To  obtain  a  review  of  this  decree,  the 
complainants  have  appealed  to  this  court 

It  appears  from  the  evidence  in  this  case,  and 
is  a  matter  of  general  knowledge,  that  a  camera 
is  the  principal  instrument  used  in  taking  pho- 
togrumic  pictures.  This  is  a  rectangular,  ob- 
long Loz,  in  one  end  of  which  is  inseriied  a  tube 
containing  a  double  convex  lens,  while  at  the 
otlier  end  is  a  plate-bolder,  immediately  in  front 
of  which  is  a  sliding  sbi^d.  A  plate  of  glass 
receives  in  a  dark  room  a  chemical  prepanttioa 
which  renders  it  sensitive  to  the  action  of  light 
The  plate  is  then  put  into  the  plate-holder  at 
the  end  of  the  camera  opposite  the  lens,  the 
shield  in  front  of  the  plate  is  withdrawn,  and 
the  rays  of  light,  passmg  through  the  lens  from 
an  obiect  suitably  placed  in  front  of  it,  fall  upon, 
the  pfate  and  produce  there  an  image  of  the  ob- 
ject This  is  then  perfected  by  certain  other 
chemical  processes,  and  is  called  a  negative,  and 
from  it  many  copies  may  be  printed.  Thus, 
photographic  pictures  are  produced. 

The  camera  should  be  so  arranged  with  rela- 
tion to  the  object  to  be  pictured,  that  a  right 
line  drawn  from  the  center  of  the  obiect  will 
pass  directly  through  the  axis  of  the  lens  and 
fall  upon  the  plate  at  right  angles.  In  this  man- 
ner the  best  pictures  are  obtained.  If  this  meth- 
od is  not  followed  the  picture  will  be  distorted 
and  otherwise  imperfect. 

It  is  conceded  that,  prior  to  the  date  of  South- 
worth's  invention,  this  obiect  was  accomplished 
bj  tilting  the  camera  itself  into  different  posi- 
tions with  respect  to  the  object  to  be  pictured, 
and  in  this  manner  bringing  the  center  of  the- 
field  of  the  lens  upon  different  parts  of  the  plate. 

Complainants  contend  that,  prior  to  South- 
worth's  invention,only  one  correct  picture  could 
be  taken  on  the  same  plate,  except  in  the  man- 
ner just  stated.  The  object  of  the  invention, 
covered  by  his  original  patent  was,  to  provide 
efficient  means  by  which  several  correct  pictures 
could  be  taken  on  different  parts  of  the  saiOa 
plate. 

^^       loe  u.  s. 
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In  tbe  spedflcatioii  of  his  original  patent  he 
deduw  bis  invention  to  be  "  A  new  uui  useful 
phteJiolder  for  cameras  for  tsUngpbotograph- 
k  impiesions,"  and  says:  "  TIte  object  of  my 
inveution  is  to  iHing  in  rapid  succession  differ- 
ent portions  of  the  sante  pwte,  or  difFerent  plates 
of  whstaoever  materia  prepared  for  photo- 
nqdiic  purposes,  into  Uie  center  of  tlie  neld  of 
UK  lens,  for  the  puipoM  of  eitlier  tinnbig  tiiem 
differently,  that  the  most  perfect  may  be  select- 
ed, Of  of  taking  different  views  of  the  same  ob- 
ject with  the  iMSt  delay  possible,  or  of  taldiig. 
itereoacopic  pictures  upon  the  same  or  different 
slates  with  one  camera."  He  then  declares:  "My 
niTeationcbnsistsof  a  peculiarlyarrangedframe 
in  Khidi  the  plate-holder  is  permitted  to  slide, 
ij  which  means  I  am  enablra  to  take  four  da- 
Eoerreotypes  on  one  plate  and  at  one  sitting, 
aiffennt  portions  of  the  plate  being  brought 
iocoeaiTely  opposite  an  opening  in  Uie  frame, 
tbe  opening  remaining  stationary  in  the  axis  of 
the  camera  whfle  the  plate-holder  and  plate  are 
noTed." 

Tbe  spedflcation  here  proceeds  to  describe 
niautely  the  frame-holder  by  which  the  object 
of  tbe  invention  is  accomplished. 

He  claim  of  the  original  patent  is  as  follows: 

"  What  I  daim  as  my  invention  and  desire 
to  secure  by  letters  patent  is  the  within  described 
pbte-holder  in  combination  with  the  frame  in 
whidi  it  moves,  constructed  and  operated  in  the 
nuumer  and  for  the  purpose  substantially  as 
herein  set  forth." 

The  specification  of  the  re-issned  patent  con- 
tains tlie  following  passages  which  do  not  ap- 
pear in  the  original  specification:  "  I  liave  in- 
Teated  certain  improvements  in  taking  photo- 
zr^ihic  impressions."  *  •  •  "In  taking 
daguerreotypes,  photographs,  etc.,  it  has  been 
CQstomary  to  use  a  separate  plate  for  each  im- 
pieasion,  the  plate  bdng  removed  from  the 
camera  and  replaced  by  another  when  several 
iiii|)ressions  of  tbe  same  object  were  to  be  taken, 
as  m  multiplying  copies  or  for  the  purpose  of 
•electing  the  oest-timed  pictures.  Tliis  caused 
coosidersble  delay  and  trouble,  to  obviate  which 
is  the  object  of  my  present  invention,  which 
conasts  m  bringing  successively  difFerent  por- 
tioos  of  the  same  plate  or  several  smaller  plates 
•ecoied  in  one  plate-holder  into  the  field  of  the 
kniof  tlie  camera. 

"  In  carrying  out  my  invention  I  have  made 
OR  of  a  peculiarly  arranged  frame,  in  which 
tbe  pUte-holder  is  permitted  to  slide,  and  in 
wbidi  tike  position  of  the  plate-holder  is  defi 
■ntely  indicated  to  the  operator,  so  that  he  can 
quickly  and  accurately  adjust  the  plate  or 
plates,  the  accompanying  drawings  and  descrip- 
tion ao  explaining  the  same  that  others  skilled 
bi  tbe  art  may  understand  and  use  my  inven- 
tion." 

Then  foDows  a  description  of  the  plate-hold- 
V,  vhich  is  identical  with  the  description  con- 
tamed  in  the  original  specification,  and  is  iUos- 
bsted  by  tbe  sanxe  drawings. 

The  re-issue  specification  further  declares: 
"In  this  case,  however,"  that  is,  when  it  is  de- 
nied to  take  more  than  four  impressions  on  the 
Mae  jdate,"  I  use  suitable  grooves,  stops  or  in- 
<&»,  by  which  tbe  operator  adjusts  the  posi- 
tioss  of  the  plate  sulwtentially  on  the  same  prin- 
fie  Out  he  uses  the  comers  of  the  opening  K 
in  the  above  described  apparatus.  It  is  evidfent 
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that  my  improvement  may  be  embodied  br 
causing  the  lens  of  the  camera  to  be  made  aa- 
justable  in  difFerent  positions  with  respect  to 
the  plate,  while  the  plate  remains  stationary,  so- 
that  different  portions  of  the  plate  may  be 
brought  into  the  field  of  the  lens.  This  I  nave 
tried,  but  do  not  consider  it  practically  to  be  so 
good  a  plan  as  the  foregoing,  as  it  necessitates 
a  change  of  position  of  the  camera  itself  or  of 
the  ob^ts.'^ 

The  claim  of  the  re-issued  patent  was  then 
stated  as  follows: 

"  What  I  claim  as  my  invention  and  desire- 
to  secure  by  letters  patent  is  brinj^ng  the  dif- 
ferent portions  of  a  single  plate,  or  several 
smaller  plates,  successively  into  the  field  of  the- 
lens  of  the  camera,  substantially  in  the  manner 
and  for  the  purpose  specified." 

Msttn.  John  6.  AJmtt  and  Albert  A.  Ab- 
bott, for  appellants. 

Mr.  Edmund  Wetmore,  for  appellees. 

Mr.  JvfUce  Woods  delivered  the  opinion  of 
the  court: 

It  is  manifest  that  the  re-issued  patent  was- 
taken  out  for  the  purpose  of  embracing  under 
its  monopoly  what  was  not  includea  by  the 
original  patent.  The  original  patent  was  not, 
in  the  language  of  the  statute,"  Inoperative  or 
invalid  by  reason  of  a  defective  or  insuflScient 
spedflcation,  or  by  reason  of  the  patentee  claim- 
ing as  his  own  invention  or  discovery  more  than 
he  had  a  ri^ht  to  claim  as  new." 

The  original  claim  was  for  a  mechanism 
namely:  "  A  plate-holder  in  combination  with 
the  frame  in  which  it  moves,  constructed  and 
operating  in  the  manner  and  for  the  purpose"' 
set  forth  in  the  specification.  The  claim  of  the 
re-issued  patent  is  plainly  for  a  process,  namely: 
"The  bringing  of  thedifferentportions  of  a  sin- 
gle plate,  or  several  smaller  plates,  successive- 
ly into  the  field  of  the  lens  of  the  camera,  sub- 
stantially in  the  manner  and  for  the  purpose 


This  claim  would  cover  any  mechanism  by 
which  the  different  parts  of  the  plate  could  be- 
brought  into  the  field  of  the  lens.  In  fact,  the. 
specmcation  of  the  re-issued  patent  suggests  a. 
different  contrivance,  namely:  the  causing  of 
the  lens  of  the  camera  to  be  made  adjustable 
in  different  positions  with  respect  to  the  plate, 
while  the  plate  remains  stationary,  so  that  dif- 
ferent portions  of  the  plate  may  be  brought  into 
the  field  of  the  lens. 

It  is  quite  clear  that  the  original  patent  cov- 
ers a  mechanism  to  accomplish  a  specific  result,, 
and  that  the  re-issued  patent  covers  the  process 
by  which  tliat  result  is  attained,  without  re- 
mrd  to  the  mechanism  used  to  accomplish  it. 
The  re-issue  is,  therefore,  much  broaaer  than 
the  original  patent,  and  covers  every  mechan- 
ism which  can  be  contrived  to  carry  on  the 
process 

In  the  case  of  Pauxler  Co  v  Poteder  World, 
98  U.  8.,  lae  [XXV.,  Til,  it  was  held  by  this 
court  that  when  original  letters  patent  were 
taken  out  for  a  process,  the  re-issued  patent 
would  not  cover  a  composition  unless  it  were 
the  result  of  the  process,  and  that  the  inven- 
tion of  one  involved  the  invention  of  the  other. 

The  converse  of  this  proposition  was  decided 
by  this  court  in  the  case  of  Jameg  v.  Campbell, 
104  U.  8,.  366  [XXVI.,  786].    In  that  case  the 
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court  said  that  a  patent  for  a  procosi  and  a  pa- 
tent for  an  implement  or  a  macliine  are  very 
different  things,  and  decided,  in  substance,  tliat 
letters  patent  for  a  machine  or  implement  can- 
not be  re-issued  for  the  purpose  of  claiming  the 
process  of  operating  that  cusb  of  machines,  be- 
cause, if  the  claim  for  the  process  is  anything 
more  than  for  the  use  of  the  particular  machine 
patented,  it  is  for  a  different  invention. 

To  the  same  effect  precisely  is  the  case  of 
OtaXd  V.  BUt,  104  U.  S.,  737  [XXVI.,  910]. 
The  present  case  falls  within  the  rule  laid  dotm 
in  the  authorities  cited. 

Southworth's  invention,  as  described  in  his 
original  patent,  must  be  limited  to  what  is  there 
set  forth,  namely:  a  mechanism  for  bringing 
successively  different  portions  of  the  plate  with- 
in the  field  of  the  lens.  He  did  not  discover 
-Uie  law  that,  to  get  the  best  effect  in  taldng  pict- 
ures, the  plate  or  part  of  the  plate  on  which 
the  picture  was  to  be  taken  should  be  brought 
into  the  field  of  the  lens,  nor  did  he  invent  the 
method  of  doing  this  by  tilting  the  camera 
itself  into  different  positions  with  respect  to  the 
object  to  be  pictured. 

This  law  was  known,  and  the  practice  men- 
tioned was  followed,  long  before  Southworth's 
invention.  His  device  was  simply  a  new  and 
specific  means  to  take  advantage  of  a  well 
^own  law  of  nature.  In  his  re-issue,  by  claim- 
ing as  his  invention  the  process  of  bringing 
different  parts  of  the  plate  successively  into  the 
field  of  the  lens,  he  seeks  to  put  himself  in  as 
.good  a  position  asif  he  had  been  the  first  to  dis- 
cover tne  law  referred  to,  and  the  first  to  in- 
vent the  method  of  taking  advantage  of  the 
law  by  tilting  his  camera  into  different  posi- 
tions. In  claiming  the  process,  he  ezdudes  all 
other  mechanisms  contnved  to  accomplish  the 
same  object.    This  he  could  not  rightfully  do. 

We  are  of  opinion  that  the  claim  of  the  re-is- 
sued patent  is  for  a  different  invention  from  that 
described  in  the  original  patent,  and  that  the  re- 
issue is,  therefore,  void. 

QiU  V.  WeOt,  23  Wall.,  1  [89  U.  8.,  XXH., 
«99];  2%«  Wooi  Paper  Patent,  23  Wall.,  566 
[90  U.  S.,  XXin.,  811;  Pmder  Co.  v.  Pmeder 
VorAs,  98  U.  8.,  126  rXXV.,77];Sa«v.  Lang- 
ley,  102  U.  8.,  128  rXXVI.,  1041;  MiOer  v. 
Bra»»  Co.,  104  U.  8.,  850  [XXVI.,  l&ShJamei 
T.  CampbeU,  Id.,  856  [XXVI.,  786];  Healdv. 
mee,  Id.,  737  [XXVL,  9101;  John»(ni.  v.  R.  S. 
Co.,  105  U.  8.,  539  [XXVI..  H62] ;  BanU  v. 
FranU,  105,  Id.,  160  [XXVL,  lOlff]. 

Tlie  decree  of  the  Circuit  Court  f»H»<  be  af- 
firmed. 

True  copy.   Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  U.  8. 

CIted-m  tr.  8.,  108 ;  112  U.  8.,  666. 


AMERICA  C.  BEDFORD  amd  JOHN  R. 
BEDFORD,  AppU., 

G.  W.  BURTON. 

(See  &  C 16  Otto,  888-a«i.) 

Note  of  married  woman,  when  valid  a$  a  lien — 
improvement!  on  land^ntereet  on  vendoi^i 
lien. 

"L  Where  a  married  woman,  with  the  oonaent  of 
*Head  notes  by  Mr.  Jugtiee  Bbadlit. 
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her  husband,  buys  land  and  gives  hor  proi 

notes  for  port  of  the  purchase  money,  and  a  lien  L 
reserved  in  the  deed  of  conveyance  forthe  payment 
of  the  notes,  such  Hen  may  be  enforced  aninst  the 
land  though  the  notes  be  void  ssaoalnst the  woman 
personally.  (The  husband  and  wife  went  Into  poa- 
sesslon,  made  permanent  improvements,  and  made 
paymenta  on  the  notes.) 

S.  In  such  case  the  grantee  is  not  entitled,  by  rea- 
son of  her  coverture,  to  have  the  sale  set  aside  and 
the  purchase  money  already  paid  refunded,  thoo^ 
consenting  to  aooonnt  for  tenia  and  profits;  nor  wiU 
she,  or  her  husband,  be  allowed  for  pennaiMnt  im- 
provements erected  by  them. 

8.  In  such  case,  also,  in  aState  where,  by  oontiaot, 
interest  above  the  ordinary  legal  rate  may  be  stip- 
ulated for,  such  interest  may  be  recovered  under 
the  vendor's  lien  if  agreed  to  be  given  In  the  notea 
for  purcliase  money. 

[No.  46.] 

Submitted  Oct.  i4, 188S.  Decided  Nov.  IS,  1882. 

APPEAL  from  the  Circuit  Court  of  theVnited 
States  for  the  Middle  District  of  Tennea- 
see. 

The  bill  in  this  caite  was  filed  in  the  court  be- 
low, to  enforce  a  vendor's  lien  upon  a  certain 
tract  of  land. 

The  said  court  having  entered  a  decree  for 
the  foreclosure  and  sale  of  the  land  in  question,, 
the  defendants  appealed  to  this  court. 

A  further  statement  of  the  case  appean  in 
the  opinion  of  the  court. 

Mr.  R.  McP.  Smith,  for  appellants. 

Meier*.  A.  A.  Freenuua  and  /oAn  W.  Bur- 
ton, tor  appellee. 

Mr.  Jtutiee  Bradley  delivered  the  opinion 
of  the  court: 

This  case  arises  on  a  bill  in  equity  filed  by  O. 
W.  Burton,  the  appellee,  alleging  that  iu  Feb- 
ruaiy,  1872,  he  sold  and  conveyed  to  America 
Bedford,  one  of  the  appellants,  wife  of  John 
R.  Bedford,  the  other  appellant,  in  fee,  for  her 
separate  use,  free  from  the^control  of  her  hus- 
band, a  certain  tract  of  land  in  Tennessee,  for 
the  consideration  ot  $7,500,  one  third  of  whlc^ 
was  paid  down,  and  the  balance  secured  by  the 
promissory  notes  of  Mrs.  Bedford,  drawing  in- 
terest at  the  rate  of  ten  per  cent  per  annum. 
The  deed  of  conveyance  specified  these  notes, 
and  reserved  a  lien  on  the  land  for  the  payment 
thereof.  The  notes  were  paid  in  part  but  not 
in  full,  and  the  bill  was  filed  for  the  foreclos- 
ure and  sale  of  the  land  to  raise  the  balance  due. 
The  defendants,  Bedford  and  wife,  filed  a  de- 
murrer, which  was  overruled,  and  thereupon 
they  filed  an  answer  and  cross-bill,  admitting 
the  facts  stated  in  the  bill,  and  that  they  took 
and  still  had  possession  imder  the  purchase;  and 
the  cross-bill  alleged  that  the  daendants  had 
made  permanent  improTements  on  the  land  to 
the  value  of  $600;  and  claimed  that  the  sale  was 
void  because  of  the  coverture  of  the  grantee, 
and  prayed  that  it  might  be  declarS  void, 
and  that  Barton  should  be  decreed  to  refund 
the  amount  paid  on  the  purchase,  together  witlx 
the  value  of  the  improvements,  wiui  interest, 
after  deducting  the  value  of  the  rents  whilst  tina 
property  was  occupied  by  the  defendants.  Bur- 
ton demurred  to  the  cross-bill,  and  on  final  bear- 
ing the  court  sustained  this  demurrer,  and  made 
a  decree  for  the  foreclosure  and  sale  of  the  prop- 
erty as  prayed  in  the  original  bill,  but  decuared 
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tbat  the  oomidsiiiant  was  not  entitled  to  a  per- 
aootl  jodjunent  against  America  Bedford.  From 
this  decree  the  defendants  baye  appealed. 

The  decree  is  sought  to  be  reversed  on  two 
otxmds:  first,  because  the  sale  to  America  Bed- 
ford was  Toid  by  reason  of  her  coverture,  and 
ooght  to  be  declared  void,  and  the  money  paid 
ti;  her  decreed  to  be  refunded;  secondly,  be- 
cuae  the  de(»ee  gives  ten  per  cent  Interest  on 
the  notes,  a  rate  of  interest  which  is  not  allowed 
by  the  bw  unless  there  is  a  special  contract 
therefor,  the  legal  rate  being  only  six  per  cent; 
and  a  feiM  eatiert  is  incapable  of  making  such 
qiedal  contract. 

The  sntborities  are  numerous  and  conclusive 
to  the  effect  tbat  a  feTue  covert  may,  with  her 
boiband's  consent,  take  land  by  purchase,  and 
that  a  security  given  thereon  by  her  for  the  pur- 
diase  money  wiU  be  enforced.  It  was  so  held 
by  tUs  court  in  the  case  of  Chilton  v.  Braiden, 
i  Hack,  «8  [87  U.  S^  XVII.,  804],  where  a 
hen  for  the  unpaid  purdiiase  money  of  land  sold 
to  a  narriedivoman  was  enforced  by  a  decree 
(or  die  sale  of  the  land.  Mr.  Jtutiee  Qrier,  de- 
linring  the  opinion  of  the  court,  said:  "When 
one  persm  has  got  the  estate  of  another,  he 
ooj^t  not,  in  conscience,  to  be  allowed  to  keep 
it  withont  paying  the  consideration.  It  is  on 
this  principle  that  courts  of  eqi^ty  proceed  as 
betweoi  vendor  and  vendee.  The  purchase 
money  is  treated  as  a  Hen  on  the  land  sold,  where 
the  vendor  has  taken  no  separate  security."  In 
a  well  considered  case  decided  by  the  Chancel- 
lor of  New  Jersey,  Armttrong  v.  Boss,  5  C.  E. 
Oreen  [20  N.  J.  Eq.],  109,  where  property  was 
wU  and  conveyed  to  a  married  woman,  and  she 
and  her  husband  executed  a  mortgage  for  the 
porehase  money,  but  the  execution  by  the  wife 
was  void  because  she  was  not  privately  exam- 
iaed,  it  was  neverthelen  held  that  the  vendor 
had  a  lien  for  the  purchase  money,  and  also  tliat 
the  mortgage,  being  given  for  Uie  benefit  of  her 
anaiate  estate,  ahhougfa  void  as  a  mortgage, 
mii^t  be  decreed  a  lien  on  such  separate  estate. 
lo  the  caae  of  WHiingham  v.  Leake,  7  Bax.,468, 
it  was  bdd  by  the  Supreme  Court  of  Teimessee 
Vatt  when  hmd  was  sold  and  a  title  bond  given 
to  a  manied  woman,  who  gave  her  notes  for  a 
patt  of  the  purchase  money,  the  vendor's  lien 
could  be  enforced,  althou^the  notes  might  be 
void  as  against  the  vendee  persoiudly.  In  the 
oibseqneut  case  of  Jaektan  v.  BuUeage,  8  Lea, 
&,  decided  as  late  as  December  Term,  1879, 
the  same  court  held  that  if  a  married  woman 
^  huid,  partly  for  cash  and  partly  on  time, 
•od  accept  a  deed  of  oonvqrance  to  her  separate 
oae,  a  lien  being  retained  for  the  unpaid  install- 
■Beata,  ahe  caanot  have  the  money,  which  she 
tepaid,  refunded  merely  because  of  her  covert- 
ure, and  the  Hen  reserved  for  the  payment  of 
the  purchase  naonev  may  be  enforced  in  equity. 
This  ewe  was  neany  parallel  to  the  present.  A 
deed  was  executed  to  the  married  woman  for 
hct  ade  and  separate  use,  retaining  a  lien  on 
the  land  for  the  pajrment  of  the  notes  given  for 
■heiparchase  mcHiey,  and  the  grantee  and  her 
bmaad  went  into  possession.  A  cross-bill  was 
fied.  as  in  the  pieeent  case,  seeking  to  set  aside 
ihe  eonbact  as  void,  and  for  a  return  of  the 
mcaey  paid,  and  the  value  of  permanent  im- 
pnxBDenta.  A  decree  for  the  sde  of  the  land 
to  Mirff  the  unpaid  purchase  money  was  made 
^  the  ChanoellQr,  but  no  personal  decree 
See  16  Oro.  TJ  S.,  Book  37. 


against  the  parties.  This  decree  was  affirmed 
by  the  Supreme  Court  in  an  elaborate  judgment, 
in  which  the  authorities  on  the  subject  are  fully 
reviewed.  The  court  concludes  the  examination 
by  saying,  "  If  the  conveyance  be  to  the  sole 
and  separate  use  of  the  married  woman,  there 
seems  to  be  no  difficulty  in  treating  a  debt  con- 
tracted in  the  purchase  as  binding  on  the  prop- 
erty, although  not  personaUv  obUgatory  on  the 
feme,  because,  where  she  takes  possession  un- 
der the  conveyance,  the  debt  is  contracted  for 
the  benefit  of  her  separate  estate. "  Again ; '  'Her 
incapacity  to  execute  valid  noUSa,  if  we  treat  the 
purchase  notes  as  void  on  that  ground  and  be- 
cause not  expressly  made  obliMtory  on  her  sep- 
arate estate,  would  not  ^ect  S»e  vendor's  right 
to  subject  the  land  to  the  satisfaction  of  the  un- 
paid purchase  money  by  virtue  of  the  vendor's 
equity  and  of  the  lien  reserved.  By  the  deliv- 
ery and  acceptance  of  the  deed  of  conveyance, 
the  contract  was  executed  and  the  title  vested 
in  her.  She  takes  the  title  subject  to  the  charge 
created  by  the  terms  of  the  deed.  7V«e««an<v. 
Betti$,  1  Leg.  Rep.,  48;  Lee  v.  Newman,  1 
Tiemph.L.J. , 1^; iliicridgev.Eikridge.SiL  Miss., 
522.  Under  such  circumstances,  uie  married 
woman  is  not  entitled  to  have  the  cash  payment 
refunded.  In  making  the  payment,  as  we  have 
seen,  she  exercised  a  right  which  the  law  con- 
cedes. •  *  *  All  she  can  claim  is  exemption 
from  personal  liability." 

These  cases  decided  by  the  highest  court  of 
Tennessee,  where  the  land  lies  and  where  the 
transaction  took  place,  are  of  stringent  author- 
ity, and  they  accord  with  our  own  views  of  the 
law. 

It  should  be  added  that  by  the  statute  law  of 
Tennessee,  "  Married  women  over  the  age  of 
twentjr-one  years,  owning  the  fee  or  other  legal 
or  equitable  interest  or  estate  in  real  estate,  shall 
have  the  same  powers  of  disposition,  by  will, 
deed  or  otherwise,  as  are  possessed  by /e»i«««02« 
or  unmarried  women."  Code  of  Tennessee,  sec. 
3486.  This  provision  would  seem  to  be  suffi- 
cient to  confer  upon  a  married  woman,  pur^ 
chasing  land  to  her  own  use,  power  to  execute 
a  mortgage  upon  the  land  to  secure  the  pur- 
chase money — binding  at  least  upon  the  land, 
if  not  creating  any  personal  obligation  against 
her. 

But  the  present  case  is  a  stronger  one  than 
that  of  a  mortgage.  The  deed  by  which  she 
holds  the  property  is  qualified  by  expressly  re- 
taining a  lien  for  the  payment  of  the  purchase 
money.  The  lien  goes  with  the  estate  and  af- 
fects it  in  a  manner  similar  to  a  condition.  It 
is,  indeed,  in  the  nature  of  a  condition  impressed 
upon  the  estate  itself.  It  makes  the  deed  say, 
in  effect,  "  I  convey  to  you  the  land,  but  only 
upon  the  condition  that  you  pay  the  notes  given 
for  purchase  money;  if  they  are  not  paid  I  am 
to  hold  it  as  security." 

This  peculiar  character  of  the  lien  seems  to  be 
a  good  answer  to  the  second  ground  for  rever- 
sal—the reservation  of  interest  at  the  rate  of  ten 
per  cent  per  aimum  on  the  notes.  Ten  per  cent 
Is  not  an  unlawful  rate  of  interest  in  Tennes- 
see. It  may  be  reserved  if  the  parties  so  agree. 
If  they  make  no  agreement,  the  law  gives  six. 
The  agreement  to  pay  ten  per  cent  in  this  case 
may  not  be  binding  on  the  wife  personally,  but 
it  is  not  binding  on  the  same  ground  that  the 
principal  is  not  binding  upon  her  personally. 
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Keverthelees,  as  it  is  a 

stipulated  for,  if  it  is  stipulated  for,  and  is  made 
part  of  the  consideration  for  vhicb  a  lien  is  re- 
tained on  the  land,  it  is  as  much  secnred  by  the 
lien  as  the  principal  is. 

Weaeeno  error  in  the  decree,  and  it  it  therefore 
affirmed. 
True  copy.   Test: 

James  H.  MoKeoner,  CSerk,  Sup,  Court,  U.  S. 


EQUATOR  MINING  AND  SMELTING 
COMPANY,  Hff.  in  Err., 

«. 
GEORGE  W.  HALL  et  al. 

(See  S.  C,  16  Otto,  88-80.) 

Colorado  praeOee  as  to  new  trial — when  binding 
on  Federal  Courti. 

*1.  Section  251  of  the  Code  of  Civil  Procedure  of 
Colorado  grants  as  of  right,  without  cause  shown, 
one  new  trial  to  each  party,  as  It- may  In  turn  have 
a  yerdlot  or  judgment  rendered  against  It  In  an  ac- 
tion of  electiaent. 

S.  The  law  of  the  State  in  that  respect  is  binding 
on  the  Circuit  Court  of  the  United  States  m  cases 
tried  In  that  State. 

[No.  M.] 
Submitted  Oct.  S7, 188S.  Deeided  Not.  IS,  188g. 

ON  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  CircuitCourt  of  theUnited 
States  for  the  District  of  Colorado,  and 

IN  ERROR  to  the  Circuit  C!ourt  of  theUnited 
States  for  the  District  of  Colorado. 
The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court 
Mr.  H.  M .  Teller,  for  plaintiff  in  error. 
No  counsel  appeared  for  the  defendants  in  er- 
ror. 

Mr.  Jueliee  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Circuit  Court  for 
the  District  of  Colorado.  The  case  was  an  action 
of  ejectment,  to  recover  possession  of  a  sUver 
mine.  The  plaintiffs  below  were  Hall  and  Mar- 
shall, who  obtained  a  judgment  for  the  posses- 
sion of  the  proper^  in  controversy.  Atue  De- 
cember Term,  1878,  of  the  circuit  court,  the  case 
had  been  submitted,  by  agreement  of  the  oarties, 
waiving  a  jury,  to  the  Ju(^,  who  renaered  a 
judgment  in  favor  of  the  defendant  Thereupon 
the  plaintifls  paid  the  costs  of  Uie  suit  up  to  that 
time,  and  moved  the  court  to  grant  them  a  new 
trial  without  showing  any  cause,  which  was  or- 
dered under  the  provisions  of  section  264  of  the 
Code  of  Civil  Procedure  of  Colorado.  At  the 
Mav  Term,1879,  the  esse  was  submitted  to  ajury 
and  a  verdict  was  rendered  for  the  plaintia8,on 
which  judgment  was  entered  on  the  16th  of  July. 
The  d^enaant  then  made  a  motion  for  a  new 
trial  without  showing  cause,  which  was  claimed 
to  be  a  matter  of  right  under  the  same  section. 
On  the  question  whether  this  new  trial  should  be 
granted,  the  Judges  of  the  Circuit  Court  were 
divided  in  opinion,  and  aludgment  was  entered 
overruling  the  motion.  They  nave  certified  that 
question  to  this  court 

The  section  of  the  Code  of  Colorado  under 

*Head  notes  by  Mr.  JvMee  Hnxnt. 
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which  this  motion  was  made  reads  as  follows: 

"Whenever  judgment  shall  be  rendered 
against  either  ptfuty  under  the  provisions  of 
this  chapter,  it  shall  be  lawful  tor  the  par^ 
against  whom  such  judgment  is  rendered,  his 
heirs  or  assigns,  at  any  time  before  the  first  day 
of  the  next  succeeding  term,  to  pay  all  costs  re- 
covered thereby,  and,  upon  application  of  Uie 
party  against  whom  the  same  was  rendered,  his 
heirs  or  assigns,  the  court  shall  vacate  such  judg- 
ment and  grant  a  new  trial  in  such  case,  but 
neither  pat^  shall  have  but  one  new  trial  in  any 
case,  as  of  right,  without  showing  cause.  And 
after  such  judgment  is  vacated,  tine  cause  shall 
stand  for  trial  the  same  as  though  it  had  never 
been  tried." 

Two  questions  are  presented  for  our  consider- 
ation in  reviewing  the  action  of  the  circuit  court 
on  this  motion  for  a  new  trial.  The  first  is, 
whether  the  Cbxniit  Court  of  the  United  States 
sitting  in  Colorado  is  to  be  governed  by  the  stat- 
ute of  that  State  on  this  subject 

At  the  common  law,  the  fiction  in  an  action 
of  ejectment,  by  which  John  Doe  and  Richwd 
Roe  were  made  plaintiff  and  defendant  per- 
mitted any  number  of  trials  after  verdict  and 
judgment  between  the  same  parties  in  interest 
on  the  same  question  of  title,  by  the  use  of  other 
fictitious  names,  and  other  allegations  of  demise, 
entry,  and  ouster. 

The  evil  of  this  want  of  conclusiveness  in  the 
result  of  this  form  of  action  led  to  the  interpo- 
sition of  a  court  of  equity,  in  which,  after  re- 
peated verdicts  and  judgments  in  favor  ot  the 
same  party  and  upon  the  same  title,  that  court 
would  enjoin  the  unsuooeesful  party  from  fur- 
ther disturbance  of  the  one  who  haa  recovered 
these  judgments. 

Thu  form  of  action,  with  its  inc(mclusive  re- 
sults, would  be  the  law  in  Colorado  for  the  re- 
covery of  the  possession  of  real  estate,  but  for 
the  statutes  of  that  State,  of  which  section  254 
of  the  Code  of  CivO  Procedure  is  a  part.  The 
framers  of  those  statutes,  in  abolishing  the  old 
common  law  action  of  ejectment  with  its  accom- 
panying evils,  and  in  substituting  an  action  be- 
tween the  real  parties,  plaintiff  and  defendant, 
found  it  necessary  to  provide  a  rule  on  the  sub- 
ject of  new  trials  in  actions  concerning  the  titlee 
of  land. 

A  title  to  real  estate  has.  under  the  traditiona 
of  the  common  law,  been  held,  in  all  the  States 
where  that  law  prevailed,  to  be  too  important, 
we  might  almost  sar  too  sacred,  to  be  concluded 
forever  by  the  result  of  one  action  between  the 
contesting  parties.  Hence,  those  States  which, 
by  aboli^ing  the  fictions  of  the  action  at  the 
common  law,  and  substituting  a  direct  suit  be- 
tween the  parties  actually  claiming  under  con- 
flicting titles,  which,  according  to  the  nature  of 
this  new  proceeding,  would  end  in  a  judgment 
concluding  both  parties,  have  found  it  neces- 
sary to  provide  for  new  trials  to  such  extent  as 
each  State  Legislature  has  thought  sound  policy 
to  require.  These  provisions  lor  new  tziais  m 
actions  of  ejectment  are  not  the  same  in  all  the 
States,  but  it  is  believed  that  almost  all  of  them 
which  have  aboUsbed  the  common  law  acti<Mi 
have  made  provision  for  one  or  more  new  trials, 
as  a  matter  of  right 

We  are  of  opinion  that  when  an  action  of 
ejectment  is  tried  in  a  Circuit  Court  of  die  Unit- 
ed States  according  to  the  statutory  mode  at 
^        lOA  U.  S. 
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poeeediiig,  that  comt  is  governed  by  the  pro- 
tUoos  coDceming  new  trials  as  it  is  by  the 
other  {nOTiaions  OF  the  state  statute.  There  is 
00  resaoD  why  the  Federal  Court  should  disre- 
ntd  one  of  the  rules  by  whidi  the  State  Legis- 
bnue  hu  guarded  the  transfer  of  the  poesesdon 
lod  title  to  real  estate  within  its  Juriadiclaon. 
See  JfitoT.  aiMw«a,a  Wall.,8S  [69  U.8.,XYIL, 

•m. 

hi  reguds  the  construction  of  the  statute  un- 
der coiiadffiRBtion,which  is  the  second  question; 
vbile  it  is  not  clear  that  the  language  of  the 
•tttnte,  that  "  Neither  party  shall  have  but  one 
new  trial  in  any  case  as  of  ri^t  without  show- 
tec  eaoee,"  gives  to  each  party  at  least  one  new 
trial  if  be  demands  it,  we  are  of  opizdon,  on  re- 
flectioD,  that  such  was  the  intmtion  of  the  f  ram- 
en  of  the  Code.  This  conclusion  is  fortified  by 
t  compuison  of  the  previous  enactments  of  tlio 
ODknuio  Legislatare  with  this,  its  last  expres- 
nonoa  the  subject  By  the  previous  law,  it  was 
Toy  dear  that  onlv  one  new  trial  was  demand- 
a])le  as  a  matter  of  ri|^t  in  an  action  of  eject- 
ment, and  the  change  of  language  adopted  in 
tkeCode  of  1877  is  indicative  of  intentional 
dange  in  that  respect;  a  change  which  can  only 
mean  that  ea<di  party  against  whom  In  turn  a 
teidict  may  be  rendered,  shall  have  a  right  to 
one  new  tnaL  Apart  from  this  absolute  right 
of  tbe  parties,  the  court  may  grant  another  mal 
upon  reasonaUe  grounds  being  shown. 

These  views  require  that  the  question  whether 
drfeodanta  are  entitled  to  have  the  judgment  of 
the  court  below  vacated  and  a  new  trial  in  said 
awee  wiOioat  further  showing,  should  be  an- 
ravedin  theaffinnative,  and  Sspense  with  the 
neoea^  of  examining  into  the  assignment  of 
enois  powing  out  of  the  trial  before  the  jury. 

"nepidfment^tht  CireuU  (hurt  it,  t/iertfore, 
rmntd,  with  direetioni  to  grant  a  new  trial. 
ftna  eopf.    Test: 

James  H.  UoKenney,  Clerk,  finp.  Court,  TT.  S. 

Oted-inu.  &,  flSB;  U2  C.  S.,  E86. 


FABMERS'   LOAN    AND   TRUST  COM- 
PANY   KT  JO...  AppU.. 
e. 
CHRISTLAN  WATERMAN  et  al. 

(See  8.  C,  18  Otto,  SK-271.) 

Vlut  partiet  can  appeal— juritdietion  a»  to 
amount. 

L  Only  paHles  to  a  decree  can  appeal.  Ifaparty 
to  toe  (uit  is  in  no  mannor  aSectea  by  what  la  de- 
aced,  be  cannot  be  said  to  be  a  party  to  the  decree. 

t  u  dlstfiict  causes  of  aotion  In  favor  of  distinct 
mtlWkUiougti  growing  out  of  thn  same  transaction, 
MMiMd  in  one  suit,  and  distinct  decrees  are  ren- 
ocnd  in  favor  of  the  screral  parties,  these  decrees 
«■»*  be  Joined  to  give  this  court  Jurisdiction. 

Plo.   814.] 

JMn*  afOmttted  Oct.  9,  lS8e.     Decided  Nov. 

IS.lSSg. 

APPEAL  from  the  Circuit  Court  of  theUnlted 
Stales  for  the  District  of  Indiana. 

VoK— iTo  one  but  parties  to  rttori  can  Be  heard 


S'We'ervrtt  of  error.   See  note  to  Hanison  v. 
Sine, « ir.  8.  <9  M.).  4BS. 

SeeWOrro. 


The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court 

On  motion  by  part  of  the  appellees  to  dismiss 
as  to  them  for  want  of  jurisdiction,  and  motion 
by  others  to  affirm  as  to  them,  on  the  ground 
that  the  appeal  was  taken  for  delay. 

Mr.  J.  M.  Butler,  for  appellees,  in  support 
of  motions. 

Meetr*.  imm»m  D.  CMiipbell  and  Herbert 
B.  Turner,  for  appellants,  contra. 

Mr.  Chief  Jvtliee  Waite  delivered  the  opin- 
ion of  the  court: 

These  motions  present  the  following  facts  : 

On  the  24th  of  July,  1877,  a  decree  was  en- 
tered in  a  suit  pending  in  the  court  below  for 
the  foreclosure  of  certainmortgages  on  the  prop- 
erty of  theIndianapoli8,BloommgtoD  &  Western 
Railway  Company,  directing  a  sale  of  the  mort- 
gaged property  and  an  application  of  the  pro- 
ceeds to  the  parent,  among  others,  of  *'  All 
such  *  *  claims  and  sums  of  monev  as  shall 
be  hereinafter  allowed  by  this  court  •  •  •  in 
preference  to  the  liens  of  the  hereinbefore  men- 
tioned mortgages  or  deeds  of  trust  for  debts  due 
by  said  railway  company  for  work,  labor,  sup- 
plies, and  material  done  and  furnished  during 
the  six  months  next  preceding  the  first  day  oi 
December,  1874,  »  •  ♦  •  which  payment 
for  debts  due  as  last  aforesaid  for  six  months 
prior  to  December  1, 1874,  shall  be  made  into 
court  without  prejudice  to  the  right  of  theFarm- 
ers*  Loan  and  Trust  Company  to  object  to  tbe 
same,  and  to  appeal  from  any  order  or  orders 
which  may  be  hereafter  made  by  the  court  di- 
recting the  money  so  paid  to  be  distributed  to 
the  various  claimants  Uiereof." 

At  the  time  this  decree  was  made  it  was  not 
known  how  much  the  debts  for  labor  and  sup- 
plies would  amount  to.  That  matter  had  been 
referred,  on  the  4th  of  Jime  before,  to  certain 
special  masters  to  take  testimony  and  report, 
but  their  report  had  not  been  filed.  To  meet 
this  condition  of  the  case  the  decree  further  pro- 
vided that  on  the  delivery  of  tbe  deed  the  pur- 
chaser should  pay  into  court  enough  of  the  pur- 
chase money  to  satisfy  any  amount  that  might 
in  the  further  progress  of  tbe  cause  be  found  to 
be  owing.  It  was  also  specially  provided  that 
the  reference  to  the  master,  which  had  been 
made  and  which  was  approved  and  continued, 
should  "In  nowise  abndge  or  impair  tbe  right 
of  any  of  the  parties  hereto  to  prosecute  an  ap- 
peal from  any  order  or  orders  of  the  court  al- 
lowing or  dirallowing  said  claims,  or  any  part 
thereof,  and  declaring  the  same  to  be  prior  and 
superior  to  said  mortgage." 

The  Fanners'  Loan  and  Trust  Company  was 
the  trustee  of  the  mortgages,  having  the  para- 
mount mort«ige  liens  on  the  prope^. 

On  the  10UX  of  November,  1877,  the  special 
masters  filed  their  report  as  to  the  labor  and  sup- 
ply claims,  allowing  eleven  hundred  and  sixty- 
three  separate  claims, which  had  been  presented 
to  them  by  petition  in  accordance  with  the  pro- 
visions of  the  order  of  reference,  and  which,  in 
their  opinion,  had  been  established  by  the  evi- 
dence. Of  these  claims  only  fourteen  were  for 
sums  exceeding  $5,000.  All  the  rest,  being 
eleven  hundred  and  forty-nine  in  number,  were 
in  every  instance  for  less  than  that  amoimt.  On 
the  coming  in  of  the  report,  numerous  excep- 
tions were  filed  by  tbe  Trust  Company.  These 
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exceptions  remaining  undisposed  of  and  no  sale 
liaving  been  made  under  the  decree,  "  On  mo- 
tion of  Uie  Farmers'  Loan  and  Trust  Company" 
it  was,  on  the  8th  of  May,  1878,  "  by  way  of 
further  directions  for  the  execution  of  the  de- 
cree ••  •  ofdateJuly24,1877,  •  •  • 
considered  by  the  court,  and  ordered,  adjudged 
and  decreed  that  the  said  original  decree  be,  and 
the  same  is  hereby,  amended  and  modified  as 
follows:    «    •    « 

13th.  That  the  sale  be  made  *  »  «  sub- 
ject to  •  •  *  such  »  «  »  claims 
and  sums  of  money  as  are  now  under  considei^ 
ation  by  and  as  shall  be.  hereafter  allowed  by 
this  co»irt,  »  •  •  and  affirmed  by  the 
Supreme  Court  of  the  United  States  on  appeal, 
should  an  appeal  be  taken,  in  preference  to  liens 
of  the  hereinbefore  mentioned  mortga^  or 
deeds  of  trust  for  debts  due  by  said  rulroad 
company  for  work  and  labor  done  and  supplies 
and  material  furnished,  •  »  •  without 
prejudice  to  the  right  of  the  Farmers'  Loan  and 
Trust  Company  to  object  to  the  same  and  to 
appeal  from  any  order  or  orders  which  may 
be  hereafter  made  by  the  court  in  relation  there- 
to j  *  •  •  and  such  back  pay,  labor,  and 
supply  claims  as  shall  be  .finally  adjudged 
against  the  property  herein  directed  to  be  sold, 
uter  an  appeal  so  taken,  shall  be  assumed  by 
the  purchaser  or  purchasers,  in  addition  to  the 
amount  of  the  purchase  money  so  bid.  •  *  • 
And  the  payment  of  the  amount  of  any  claims 
so  allowed,  •  •  •  shall  not  be  required  to 
be  made  at  or  prior  to  the  time  of  the  delivery 
of  the  deed,  but  the  said  sale  shall  be  made  sub- 
ject to,  and  the  purchaser  or  purchasers  of  said 
property  shall  agree  to  pay  oS  so  much  of  the 
said  claims  or  sums  of  money  as  shall  be  finally 
allowed  in  the  profrress  of  tius  cause,  on  or  after 
such  appeal,  and  tne  same  shall  be  paid  and 
discharged  by  said  purcliaser  or  purchasers 
within  fix  montlis  after  the  entiy  of  an  order  of 
this  court,  upon  a  mandate  of  the  Supreme 
Court  concerning  matters  so  appealed  from  be- 
ing filed  in  this  court,  and  the  said  deed  shall 
be  deliyered  without  payment  of  said  claims  or 
sums  of  money,  or  any  part  thereof,  upon  the 
purchaser  so  conditionally  agreeing  to  pay  so 
much  and  no  more  of  such  claims  and  sums  of 
money  as  may  finally  be  allowed  on  such  ap- 
peal, and  it  shall  be  competent  for  the  court  to 
enforce  hereafter,  by  proper  order  or  decree 
herein,  or  to  be  add^  to  the  foot  of  this  decree, 
any  of  the  provisions  or  conditions  of  tliis 
thirteenth  article  of  tliis  decree." 

On  the  80th  of  October,  1878,  the  mortgaged 
property  was  sold  under  the  decree  of  July  24, 
as  thus  modified,  to  Austin  Corbin,  Oiles  E. 
Taintor  and  Josiah  B.  Blossom,  "  Purchasing 
committee,  in  trust  for  certain  bondholders 
under  the  trusts  expressed  in  certain  agreements 
dated  December  20,  1875,  and  a  supplement 
thereto,  dated  July  25,  1878,"  copies  of  which 
were  attached  to  llie  report  of  the  sale.  These 
agreements  had  reference  to  a  plan  adopted  by 
cerbdn  of  the  stockholders,  bondholders  and 
general  creditors,  for  the  purchase  of  the  prop- 
erty, and  defining  their  respective  interests 
therein,  if  the  purchase  should  be  made. 

The  sale  was  confirmed  by  the  court  on  the 
81st  of  March,  1879,  upon  the  application  of 
the  purchasers,  and  the  master  was  directed  to 
make  and  deliver  to  the  purchasers  a  deed  of  the 
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property,  subject,  among  other  things,  "  To 
*  *  •  such  •  *  *  clauns  and  sums  of  mon- 
ey asare  now  under  consideration  by , -and  asshall 
be  hereafter  allowed  by  the  said  court,  •  •  • 
in  preference  to  the  liens  of  the  hereinbefore 
mentioned  mortgages  or  deeds  of  trust,  for 
debts  due  by  said  railroad  company  for  work 
and  labor  done  and  supplies  ana  material  fur- 
nished during  a  period  not  exceeding  the  six 
months  next  preceding  the  first  day  of  Decem- 
ber, 1874,  •  •  •  but  nothing  h^ein  con- 
tained sliall  be  taken  to  prejudice  the  Fann- 
ers' Loan  and  Trust  Company,  or  the  said 
Austin  Corbin,  Oiles  £.  Taintor  and  Josiah  B. 
Blossom,  their  successor  or  successors  and  as- 
signs, or  any  of  them,  to  object  to  the  same,  or 
to  appeal  from  any  order  or  orders  which  may 
be  hereafter  made  by  the  said  court,  or  either  of 
them,  in  relation  thereto  to  the  Supreme  Court 
of  the  United  States,  which  said  •  •  • 
back  pay,  labor  and  supply  claims  •  •  • 
finally  adjudged  against  said  property  hereby 
conveyed,  are  hereby  expressly  assumed  by  titc 
said  Austin  Corbin,  Giles  £.  Taintor  ana  Jo- 
siah B.  Blossom,  purchasing  committee,  their 
successor  and  successors  or  assigns,  as  and  for 
a  charge  and  lien  upon  the  property  hereby  con- 
veyed, •  *  •  prior  ana  superior  to  any 
interest  or  estate  hereby  vested  in  them  or  any 
of  them.  •    »    •" 

After  this  deed  was  delivered  a  further  ref- 
erence was  made  to  take  testimony  and  report 
as  to  certain  special  matters  connected  with  the 
claims  before  reported  on.  Upon  tiie  coming 
in  of  the  report  under  this  last  reference,  excep- 
tions were  filed  by  the  Trust  Company  and  ue 
purchasers;  and  on  the  81st  of  October,  1881, 
the  court,  after  a  hearing,  decreed  "  That  said 
Austin  Corbin,  Giles  E.  Taintor  and  Josiah  B. 
Blossom  do,  within  sixty  days,  excluding  Son- 
days,  from  and  after  the  date  of  the  decree,  pay 
to  said  several '  intervening  petitioners  and 
claimants  the  several  amounts  set  opposite  their 
respective  names,  that  is  to  say,  to  Charles  F. 
Webb  |270."  Then  followed  the  names  of  all 
the  other  separate  claimants,  with  the  amount 
due  them  respectively  set  opposite. 

From  this  decree  of  the  Blst  of  October  the 
Trust  Company  and  Corbin,  Taintor  and  Blos- 
som took  the  present  appeal,  which  the  appel- 
lees having  claims  less  tlian  $6,000  move  to  dis- 
miss as  to  them,  for  want  of  jurisdiction.  Those 
whose  claims  exceed  $5,000  have  filed  motions 
to  affirm  as  to  them,  on  the  ground  that  it  is  man- 
ifest the  appeal  was  taken  for  delay. 

To  our  minds,  it  is  clear  the  Trust  Company 
has  no  interest  in  the  questions  arising  under 
this  appeal.  That  Company  represented  the 
bondholders  for  all  the  purposes  of  the  fore- 
closure of  the  mortgages  under  which  it  was 
trustee,  but  the  interest  of  the  bondholders  in 
the  suit  ended  when  the  property  was  aM.  and 
the  proceeds  distributed.  As  the  purchasers 
took  the  property  subject  to  the  hen,  if  any 
there  was,  of  the  back  pay  claims,  the  bond- 
holders, as  bondholders,  cannot  in  any  manner 
be  affected  by  the  result  of  the  proceedings  to 
determine  whether  such  lien  exists,  and  ii  so. 
to  what  extent.  All  questions  as  to  such  mat- 
ters are  between  the  purchasers  and  intervening 
petitioners  alone.  'The  decree  ordering  a  sale 
subject  to  the  claims  was  entered  on  the  motion 
of  the  T^ust  Company,  and  the  appeal  is  In. 
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express  temu  confined  to  the  order  establishing 
the  daims  against  the  purchasers.  If,  by  rea- 
lon  of  the  agreement  under  which  the  purchase 
was  made  by  the  purchasing  committee,  any  of 
the  bondholders  secured  by  me  mortgages  to  the 
Trust  Company  are  entitled  to  share  in  the 
IBoperty,  they  are  for  all  such  purposes  repre- 
sented by  the  purcliasing  committee,  and  not 
in'  the  mortgage  trustee.  The  trust  created  by 
me  mortgage  was  fully  executed  when  the  fore- 
dosuie  was  complete.  After  that,  the  purchas- 
tDg  bondholders  became  purcliasers  of  the  mort- 
j^ged  property,  and  their  rights  are  to  be  de- 
termined accordingly. 

Neither  is  it  of  any  imjxjrtance  that  in  the  de- 
Cfee  of  sale  as  modified,  as  well  as  in  that  orig- 
inslly  entered,  a  right  of  appeal  by  the  Trust 
Company  was  expressly  reserved.  Only  par- 
ties to  a  decree  can  appeal.  If  a  party  to  the 
soit  is  in  no  manner  affected  by  what  is  decreed, 
he  cannot  be  said  to  be  a  party  to  the  decree. 
A  reserration  of  the  right  to  appeal  has  no  ef- 
fect, if  there  is  no  decree  from  which  an  appeal 
(Qch  as  has  been  reserved  will  lie.  In  the  pres- 
oit  case,  as  has  already  been  seen,  the  several 
claimants  or  interveners  and  the  purchasing 
committee  were  the  only  parties  to  the  suit  af- 
fected by  the  decree  of  October  81.  The  pur- 
diadng  committee  became  parties  by  their  pur- 
chase, to  the  extent  that  was  necessary  to  pro- 
tect their  rights  in  the  property  purchased 
sgainst  any  further  orders  to  be  niade  in  the  ez- 
eration  of  the  decree  under  which  they  bought. 
TTie  Trust  Company,  by  consenting  to  the  de- 
cree ordering  a  sale  subject  to  the  back  pay 
and  supply  liens,  in  effect  voluntarily  aten- 
doned  that  part  of  the  litigation,  and  left  it  to  be 
carried  on  thereafter  between  the  several  claim- 
mts  and  the  purchasers  alone.  Neither  the 
Trust  Company  nor  those  it  in  equity  represents, 
can  gain  or  lose  by  either  a  reversal  or  affirm- 
tnoe  of  the  decree  appealed  from. 

Our  hirisdiction,  therefore,  depends  on  the 
case  as  it  stands  between  the  purchasing  com- 
mittee and  the  several  back  pay  claimants.  As 
we  liave  shown  at  the  present  Term  in  Ex  parte 
B.  B.  Vo.  [ante,  78],  if  distinct  causes  of  ac- 
tion in  favor  of  distfuct  parties,  though  growing 
oat  of  the  same  transjiction,  are  joined  in  one 
soit,  and  distinct  decrees  are  rendered  in  favor 
of  toe  several  parties,  these  decrees  cannot  be 
joioed  to  give  Xis  jurisdiction;  but  if  the  con- 
troversy is  about  a  matter  in  which  several  par- 
ties are  interested  collectively  under  a  common 
title,  and  in  the  decree,  after  establishing  the 
conunon  right,  a  division  is  made  among  the 
diifflants  according  to  their  respective  interests, 
this  sq»ration  of  the  decree  into  parts  will  not 
PRvmt  an  appeal. 

We  are  satxmed  the  present  case  comes  under 
the  fint  divisioa  of  this  rule.  There  is  a  ques- 
tion involved,  common  to  all  the  interveners; 
ttat  is  to  say,  wbether  back  pay  and  supply 
dafana  of  any  kind  are  to  be  paid  by  the  pur- 
dwers;  bat  if  that  is  settled  in  favor  of  the 
domants,  It  wHl  still  have  to  be  determined 
wiiether  eadi  one  of  the  separate  claimants  has 
a  diim  of  that  kind.  In  determining  this  ques- 
liMt  each  cUim  wtU  depend  on  its  own  facts.  A 
ncovery  by  one  claimant  will  not,  necessarily, 
iBvohe  a  recovery  by  another.  While  the  rights 
<f  an  deipend  on  establishing  a  liability  of  the 
poidtaaetB  for  the  payment  of  debts  of  a  par- 
See  18  Otto. 


ticular  kind,  no  one  can  recover  unless  he  shows 
that  there  is  owing  to  him  individually  a  debt 
of  that  kind.  There  are,  therefore,  necessarily 
in  the  case  as  many  separate  and  distinct  con- 
troversies as  there  are  separate  claimants  and 
intei-veners.  The  purchasers  have  the  right  to 
contest  each  claim  separately.  They  stand  in 
the  same  relation  to  the  seveiul  claimants  that 
the  ship-owner  did  in  Oliver  v,  Alexander,  6 
Pet.,  143,  to  the  seamen,  or  the  alleged  fraudu- 
lent grantee  in  Beaver  v.  Bigdmes,  5  Wall.,  8^ 
[72  U.  S.,  XVni.,  595],  to  the  judgment  cred- 
itors. The  several  interveners  do  not,  as  in  The 
Connemara,  108  U.  S.,  764rXXVI.,  822],  claim 
under  one  and  the  same  title,  and  it  i»  material 
to  the' purchasers  how  much  is  allowed  to  each 
and  every  one,  for  the  amount  of  the  recovery 
is  not  determined  by  any  fixed  sum,  but  by  the 
aggregate  of  all  the  separate  sums  allowed  the 
several  claimants  individually.  The  amount  of 
the  recovery  by  one  is  not  affected  in  any  man- 
ner hj  what  is  allowed  to  another.  Clearly, 
therefore,  distinct  causes  of  action  in  favor  of 
distinct  parties  have  been  joined  in  the  same 
suit,  and  distinct  decrees  rendered  in  favor  of 
the  distinct  parties.  This  is  not  only  the  form 
of  the  decree,  but  the  substance. 

There  is  no  question  here  of  a  fund  for  dis- 
tribution. Tlie  purchasing  committee  bought 
the  road  subject  to  the  liens  of  the  various  back- 
pay and  supply  claimants,  if  any  such  liens  ex- 
isted. The  claimants  are  seeking  to  establish 
and  enforce  their  respective  liens.  They,  in  ef- 
fect, join  in  one  suit  for  that  purpose,  but  both 
their  claims  and  decrees  are  separate  and  dis- 
tinct 

It  f<Movi*  thai  the  motion  to  tUmnitt  mtut  be 
granted,  and  it  i*  «o  ordered. 

The  questions  involved  in  the  appeals  from 
the  decrees  for  more  than  $5,000  are  not  such 
as  we  are  willing  to  consider  on  a  motion  to  af- 
firm. Hie  motion  for  an  affirmance  it,  therefore, 
overruled. 

Tmeoopjr.   Teet: 

Jomee  H.  HoKenney,  Clerk,  Bup.  Court,  C  8. 
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LOGAN8PORT,CRAWPORD8VILLE  AND 
SOUTHWESTERN  RAILWAY  COMPA- 
NY, FARMERS'  LOAN  AND  TRUST 
COMPANY  ET  AL. 

(See  8.  C,  18  Otto,  28S-814.) 

Appeal — iB?ien  citation  neeettary — partiee  in 
foreeloture — reeeiterahip,  as  to  f/rU  and  sec- 
ond mortgages — eff'eet  of  foreclosure  by  second 
mortgagee — poteer  of  court  to  create  claims 
through  a  receiver — payments  and  purchases 

X  receiver — settlement  of  receiver's  accounts — 
ui  decree. 

*In  August,  1870,  a  flist  mortgage  on  a  rallroacl 
was  made.  In  January,  187S,  a  second  mortgage 
on  the  same  railroad  was  made.  Both  mortagages 
covered  after-aoqulied  property.  A  default  on 
the  flirt  mortgage  occurred  In  November,  isra, 
and  on  the  second  mortgage  in  January,  1871. 

•Head  notes  by  Mr.  Justice  Blatchtobd. 
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In  AujTust,  1871,  the  seoond  mortcagee  filed  a  Ull 
to  toieoloae  tbe  second  mortoage,  malrlng  the  flnt 
mortea«ee  a  party,  aoknowkia^uiK  the  priority  of 
the  nm  mortgase,  not  praylna  any  relief  a«iunat 
the  fliBt  mortgagee,  and  praying  for  a  reoelver, 
and  for  the  payment  of  his  net  revenue  to  those 
entitled  to  tt.  On  the  same  day,  an  order  was  made 
appointing  one  Schuyler  receiver,  and  directing 
uat  a  copy  of  the  order  be  served  on  the  flnt  mort- 
gagee, a  corporation,  requiring  It  to  appear  "  on  or 
braore  "  the  first  Monday  of  Movember  then  next, 
and  authorixlng  the  receiver  to  pay  the  arrears  due 
for  operating  expenses  for  a  penod  in  the  post  not 
exceeding  mnetydays.  A  copy  of  the  order  was 
served  on  the  first  mortgagee  three  days  after- 
wards, and  proof  of  that  service  was  filed  two  days 
after  the  gervloe.  In  October  following,  the  re- 
ceiver, on  bis  petitions  filed,  was  authorized,  by 
order,  to  purchase  certain  rolling  stock,  and  to  pay 
indebtedness,  not  exceeding  S10.aoO,  to  otiier  con- 
necting lines,  for  materials  and  repoirs,  and  for 
tiolcet  and  frenght  balances,  a  part  oi  wlilch  was  in- 
curred more  tlian  ninety  days  before  the  order  ap- 
pointing the  receiver  was  made,  and  to  expend  a 
sum  named  In  building  six  miles  of  road  and  a 
bridge,  which  wore  part  of  the  main  line  of  the 
roaC  and  the  expenditures  were  charged  as  a  first 
Hen  on  the  earnings  of  the  road.  The  first  mort- 
gagee appeared  and  answered  on  the  first  Monday 
of  November,  and  not  before.  The  answer  object- 
ed to  the  creation  of  fresh  indebtedness.  Nothing 
more  was  done  in  the  suit  for  eleven  months.  Then 
the  receiver  reported  that  he  had  built  the  six  miles 
and  the  bridge,  and  puicliased  rolling  stock  and  in- 
ciirred  debts  therefor.  He  also  filed  a  petition  show- 
ing i^t  his  trust  owed  ti8e,0l>land  asking  leave  to 
borrow  that  amount  and  |IIO,000  to  put  the  road  in 
order,  on  reoeiven'  certificates,  to  be  made  a  first 
lien.  The  petition  set  forth  a  meeting  of  both 
classes  of  bondholders,  at  which,  on  l^e  report  of  a 
committee,  the  reoelver  was  directed  by  a  resolu- 
tion passed,  to  ol)tain  authority  to  borrow  $328,000 
on  receivers'  certificates.  An  order  was  made  au- 
thorizing him  to  borrow  $i01,000  on  receivers'  cer- 
tificates, payable  out  of  Income,  and  to  be  provided 
for  In  the  Imal  order  of  the  oourt4n  the  suit,  if  not 
paid  out  of  income.  Soon  after,  four  holders  of  first 
mortgage  bonds  were  made  defendants,  with  leave 
to  answer  and  to  file  a  cross-bill.  They  answered 
and  filed  a  cross-bill,  in  November,  187S,  to  f  orecloee 
the  first  mortgage.  The  cross-bill  claimed  that  the 
six  mUee  of  road,  and  the  bridge  and  the  rolling 
stock,  and  the  other  property  acquired  by  the  re- 
ceiver, were  subject  to  the  lien  of  the  first  mort- 
gage, and  that  the  mortgagor  had  been  insolvent 
from  October,  1878,  and  alBrmed  the  foregoing 
statement  as  to  the  meeting  of  the  bondholders 
and  their  resolution,  and  stated  tiiat  the  plaintiffs 
In  the  croee-blll  hod  desired  and  sought  for  more 
than  a  year  to  have  the  first  mortgage  foreclosed; 
that  the  «i«l,000  ought  not  to  be  borrowed  and 
made  a  first  lien  on  the  road ;  and  that  the  receiver 
ought  to  be  removed,  and  another  receiver  ap- 
palled under  idie  cross-bill.  In  December,  1875,  a 
reference  was  made  to  take  evidence  on  the  sub- 
ject of  the  appointment  of  a  new  receiver.  More 
than  four  months  after  that  the  first  mortgagee  an- 
swered the  croa»-blll ;  and  the  two  suits  being  ready 
for  hearing,  thev  were  consolidated  and  heard.  One 
decree  was  made  In  tliem,  in  May,  187C,  declaring 
tliat  both  mortgages  covered  au  the  property 
held  by  the  mortgagor  when  the  original  suit  was 
brougot  and  all  subsequent  additions  thereto,  and 
providing  for  a  foreclosure  of  the  right  of  the  seo- 
ond mortgagee  to  redeem,  and  for  the  presentation 
to  a  master  of  claims  against  the  property  and  the 
receiver.  In  July,  187S,  one  Claybrook  was  appoint- 
ed additional  receiver  in  the  original  suit.  He  acted 
after  August  U,  1876,  as  sole  reoelver  until  August 
2S,  1876,  after  which  he  and  Schuyler  were  joint  re- 
ceivers, until  December,  1878,  when  Schuyler  re- 
signed. Claybrook,  on  August  12,1876,  took  posses- 
sion of  the  entire  property  which  Schuyler  had, 
Including  a  railway  twenty-three  miles  long,  used 
under  a  Tease  from  another  company.  The  master 
reported  as  to  claims  against  the  property  and 
the  receiver,  from  time  to  time.  The  pbintUb  in 
the  cross-bill  interposed  objecticas  to  making  any 
of  the  claims  prior  in  lien  to  the  lien  of  the  first 
mortgage.  In  January,  187S,  the  court,  by  order, 
allowM  certain  chdms,  many  of  them  not  over 
SS,000,  specifying  the  names  of  the  claimants  and 
the  amounts  allowed,  and  giving  the  claims  allowed 
preference  In  payment  out  of  the  income  and  pro- 
ceeds of  sole,  over  the  claims  of  the  mortgagees.  In 
this  order,  toe  plolntlSs  in  the  cross-bill  prayed  an 
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appeal  to  this  court.  In  July,  187V,  the  court  made 
a  decree  for  the  gale  of  tlie  road  as  an  entirety,  and 
for  the  payment  uut  of  the  proceeds  ol  sole  of  the 
claims  aUiiwed,  beluie  paymg any  principal  or  in- 
terest ou  the  luortKiiijre  debts.  In  this  decree  the 
Iiiiiitiffa  in  the  cross  jult  prayed  an  appeal  from  it 
)  this  euurt.    On  ii  iKJoilng  of  tlie appeal,  hdd: 

(1)  The  appeals  were  appeals  in  open  court,  not 
reiiuiring  citations,  and  the  order  and  the  decree 
apjiouleil  from  Bullieiontly  designated  all  the  appel- 
lees by  name. 

(2)  The  lirat  mortgagee  was  a  proper  party  to  the 
orij^inul  bill  of  foreclosure,  because  a  reoelver  was 

Era.i,  e(i  for ;  and,  the  order  appointing  a  receiver 
a\  intc  been  8er\'ea  on  the  nnt  mortgagee  three 
dayx  utter  it  was  made,  such  mortgagee  was  bound 
to  protect  promptly  the  interests  of  the  first  mort- 
gage bondholdei"s. 

(3)  The  original  liUl  did  not  seek  to  create  a  re- 
ceivership for  the  sole  benefit  of  the  second  mort- 
gajfe  bondholders. 

(ii  The  property  in  court  under  the  original  bill 
WHS  the  entire  mort^  iiged  property,  and  not  merely 
the  equity  of  rediuiption  of  the  mortgagor,  as 
against  the  second  mortgagee. 

(5)  The  exclusive  Tight  of  a  second  mortgagee  to 
the  income  of  a  rex  Iveislilp  created  under  a  bill 
filed  by  him  is  limited  to  a  case  where  the  first  mort- 
gagee Is  not  a  party  to  the  suit. 

(6)  The  first  mortgagee  having  been  entitled,  by 
the  terms  of  the  first  mortgage,  to  take  possession 
of  the  mortgaged  property  and  operate  the  road, 
and  the  crosE-UU  not  having  been  filed  for  more 
tlian  a  year  after  the  receiver  was  appointed  and 
the  first  mortgagee  had  apiieared  and  answered  In 
the  original  suit,  and  It  having  been,  in  judgment 
of  law  or  in  fiict,  fully  known,  all  the  time,  to  the 
first  mortgage  bondholders,  what  was  being  done 
by  the  receiver  in  creating  the  claims,  it  was  in- 
equitable for  the  appellants  to  lie  by  and  see  tbe 
receiver  and  the  cotut  dealing  with  the  property  in 
the  manner  complained  of,  and  merely  protest  gen- 
erally and  disclaim  all  interest  under  the  reoeU-er- 
ship,  and  yet  assert  in  the  cross-bill  that  the  prop- 
erty acquired  by  tiie  receiver  was  subject  to  tne 
lien  of  the  first  mortgage,  and  claim  the  proceeds 
of  that  property  without  paying  the  debts  incurred 
for  acquiring  it. 

The  power  of  a  court  to  create  claims  through  a 
receiver,  in  a  suit  for  the  foreclosure  of  a  railroad 
mortgage,  which  shall  take  precedence  of  the  Ucm 
of  the  mortgage,  considered  and  upheld. 

The  provisions  allowing  the  receiver  to  pay  the 
arrears  due  for  operating  expenses  for  a  period  in 
the  past  not  exceeding  ninety  days,  and  to  pay  in- 
debtedness, not  exoeeoUng  $10,000,  to  other  connect- 
ing lines,  for  materials  and  rep^rs,  and  for  ticket 
and  freight  balances,  a  part  of  which  was  incurred 
more  than  ninety  days  before  the  order  appointing 
him  was  made,  and  to  purchase  rolling  stock,  and 
to  build  six  miles  of  road  and  a  bridge,  part  of  the 
main  lino  of  the  road,  and  making  such  expendi- 
tures a  Uen  prior  to  the  lien  of  the  mortgages,  up- 
held. 

The  mortgagor  held  a  leased  rood,  under  a  writ- 
ten lease,  providing  for  rent  and  for  payment  for 
depreciation,  and  for  the  payment  of  a  monthly 
rent  by  the  lessor  to  the  lessee  for  the  use  of  a  part 
of  the  road.  The  successive  receiveis  took  pneses- 
sion  of  the  leased  road  and  ran  it  as  a  continuation 
of  the  mortgaged  road.  Part  of  the  rent  which  ac- 
crued before  Claybrook  became  receiver  was  un- 
paid. Claybroolc,  after  he  became  receiver,  paid  the 
rent  as  it  accrued.  The  successive  receivers  collect- 
ed the  rent  monthlyfrom  the  lessor  for  the  use  of 
a  part  of  the  rood.  The  court  allowed  to  the  lessor, 
08  a  claim  preferred  to  the  first  mortgage,  a  sum 
for  the  use  of  the  road,  based  on  the  actual  value 
of  its  use  by  the  receivers,  and  for  depreciation, 
and  allowed,  with  a  like  preference,  claims  for  op- 
enitiiig  supplies  and  materials  furnished  for  t&e 
road,  while  so  run.  Held,  that  the  allowances  wece 
proper. 

The  final  decree  was  not  erroneous  In  not  requir- 
ing the  accounts  of  the  reoelver  to  be  settlea  be- 
fore paying  out  of  the  proceeds  of  sale  the  debts 
allowed  against  him,  nor  in  ordering  the  sale  of 
the  propenrty  as  an  entirety,  without  separating 
that  acquired  by  the  receiver. 

The  question  of  the  jurisdiction  of  tliis  court,  in 
respect  of  the  claims  not  over  tfi.000,  was  not  oon- 
aidered. 

The  decree  was  affirmed. 

[No.  78.] 
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APPEAL  from  the  Circuit  Court  of  the  United 
States  tot  the  District  of  Indiana. 
The  history  and  facts  of  the  case  are  fully 
set  out  in  the  opinion  of  the  court. 
Jfr.  Ch»rlea  M.  Oabom,  for  appellants. 
Mitm.  BMJajaln  'Hmrrimon,  John  O. 
Williams,  FT  M.  S.  Miller  and  Lawrence, 
CampbeU  db  Ldwretiee,  for  appellees. 

Mr.  JiutUe  Bhttekford  delivered  the  opin- 
ion of  the  court: 

On  the  first  of  August,  1870,  the  Logansport, 
CnwfordsvQle  and  Southwestern  Railway 
Company,  an  Indiana  Corporation,  executed 
to  the  Fidelity  Insurance,  Trust  and  Safe  De- 
part Company,  a  Pennsylvania  corporation, 
ticated  at  Phihidelphia,  as  trustee,  a  mortgage 
to  secure  the  payment  of  bonds  to  the  amount 
(A  $1,500,000,  covering  the  rallwav  of  the  mort- 
gagor from  Liogansport  to  RockvUle,  in  len^ 
t]»at  ninety-two  miles,  with  all  its  franchises 
and  property  used  in  or  connected  with  the 

rition  of  said  railway,  which  the  mortgagor 
owned  or  might  thereafter  acquire.  The 
brads  were  coupon  bonds,  payable  in  gold,  in 
the  year  1900,  with  interest  at  8  per  cent  per 
timum,  in  gold,  payable  quarterly,  on  the  first 
days  of  November,  February,  May  and  August. 
The  mortgage  provided  that,  in  cose  of  default 
io  the  payment  of  the  principal  or  interest  of 
•ay  of  the  bonds,  the  mortgagor  would,  within 
six  months  after  the  default  should  occur,  it  still 
continuing,  surrender  to  the  trustee,  on  its  de- 
mand, the  possession  of  the  mortgaged  prop- 
erty, and  aU  management  and  control  thereof ; 
thM,  if  possession  should  be  so  taken,  all  ex- 
penses <M  managing  and  operating  the  property 
should  be  paid  from  the  Income  and,  if  the 
property  should  thereafter  be  sold,  from  the 
safe ;  that  the  trustee,  having  taken  possession, 
mi^t  manage  and  operate  the  road  and'  prop- 
er^, and  receive  all  we  income  and  apply  it  to 
pay  the  interest  in  default,  first  paying  all  ex- 
penses of  management  and  all  charges  on  the 
property ;  but  that  the  trustee  should  not  de- 
mand possession  imtil  reouired  in  writing  to 
do  80  Inr  the  holders  of  at  least  one  half  of  all 
the  aaid  issue  of  bonds  then  unpaid  and  out- 
standing. The  mortgage  also  provided  that,  in 
case  of  such  default  and  its  continuance,  the 
trustee  might,  after  such  entry,  or  other  entry, 
or  without  entry,  sell  the  mortgaged  property 
as  anentireU',  at  public  auction,  naving  first  de- 
manded of  the  mortgagor  parent  of  all  money 
thai  m  default,  and  convey  title  to  the  franchises 
and  property  to  the  purchaser,  and  first  pay  out 
of  the  proceeds  of  s^e  all  advances  or  liabilities 
of  the  trustee  in  ox)erating  and  maintaining  the 
railway  and  property  and  managing  its  busi- 
MH  and  affairs  while  in  possession,  and  then 
anJy  the  proceed*  to  paying,  first,  the  interest 
OB  the  bowls,  and  then  the  principal,  such  pay- 
Bent  to  be  made  on  the  bonds  whether  they 
iiMuld  have  become  due  or  not  at  the  time  of 
the  sale.  The  mortg^e  also  provided  that,  if 
there  should  be  a  de&ult  continuing  for  six 
BOBths  aft»  demand  for  the  payment  of  any 
lialf  Tear's  interest,  the  princiiwl  of  the  bonds 
AtxiA  immediately  become  due,,  and  the  trustee 
va^  BO  declare  and  notify  the  mortgagor  and, 
ythe  written  request  of  the  holders  of  a  ma- 
jority of  the  bonds,  should  proceed  to  collect 
tl>e  principal  and  Interest  of  the  bonds  by  fore- 
See  18  Otto. 


closure  and  sale  of  the  property,  or  otherwise, 
as  therein  provided.  Up  to  and  including  Au- 
gust 1, 1878,  the  Logansport  Company  paid  the 
interest  on  the  bonds.  On  November  1,  1878, 
and  thereafter,  it  failed  to  pay  any  interest. 

On  the  first  of  January,  1878,  the  Logansport 
Company  executed  to  the  Farmers'  Ix)an  and 
Trust  Comjjany,  a  New  York  corporation,  lo- 
cated at  the  City  of  New  York,  as  trustee,  a 
mortgage  to  secure  the  payment  of  bonds  to 
the  amount  of  $500,000,  covering  the  entire 
railroad  of  the  mortgagor,  with  all  the  property 
which  it  bad  or  might  at  any  time  thereafter 
acquire  in  the  same,  extending  from  Logans- 
port to  Rockville,  about  ninety-two  miles  in 
length,  with  all  branch  roads  extending  from 
said  main  line,  built  or  to  be  built,  with  the 
right  of  way,  and  all  the  property  used  for  op- 
erating and  maintaining  said  road  and  branches, 
whether  then  owned  or  thereafter  to  be  acquired, 
and  all  the  corporate  franchises  of  the  mort- 
gagor. The  bonds  were  coupon  bonds,  payable 
m  gold,  in  the  year  1908,  with  interest  at  8  per 
cent  per  annum,  in  gold,  payable  semi-annuallv, 
on  the  first  days  of  July  and  January.  The 
mortgage  provided  that,  in  case  of  default  in 
the  payment  of  any  principal  or  interest,  the 
mortgagor  should,  within  six  months  after  such 
default,  the  default  continuing,  surrender  to  the 
trustee,  on  its  demand,  the  possession  of  the 
mortgaged  property;  and  that  the  expense  of 
man^;ing  the  property  should,  if  possession 
should  be  taken,  be  paid  from  the  income  and, 
if  necessary , from  the  sale  of  such  personal  prop- 
erty as  the  trustee  might  deem  proper.  The  mort- 
gage also  contained  a  warrant  of  attorney,  by 
which.in  case  of  default  by  the  mortgagor  to  pay 
any  principal  or  interest  for  six  months  after  the 
same  should  become  due,  it  authorized  any  at- 
torney or  solicitor  of  the  State  of  Indiana,  after 
notice  to  it  as  thereinafter  provided,  to  enter  its 
appearance,  without  process,  in  any  court  of 
competent  jurisdiction,  to  any  bill  filed  by  the 
trustee  to  foreclose  and  sell  the  mortgaged 
premises  and,  if  requested  by  the  trustee,  to 
consent,  on  behalf  of  the  mortgagor,  that  a  re- 
ceiver be  appointed  forthwith,  by  order  of  said 
court,  to  take  possession  of  said  railway  or  any 
part  thereof,  and  of  all  or  any  of  the  mortgaged 
property,  on  such  terms  as  the  court  should  pre- 
scribe, and  to  consent  that  a  decree  forthwith 
pass  for  the  sale  of  the  whole  or  any  part  of 
the  mortgaged  property,  without  appraisement, 
but  under  the  direction  of  the  court;  provided, 
that  the  trustee  should  not  demand  a  surrender 
of  possession,  or  file  a  bill  to  foreclose  and  sell, 
unless  requested  in  writing  by  the  holders  of  a 
majority  in  interest  of  the  bonds  at  par.  The 
mortgage  also  provided  that,  in  case  of  default 
in  the  payment  of  any  interest  for  six  months 
after  the  demand  of  payment  after  due,  the 
whole  principal  monev  named  in  the  bonds 
should  become  due,  and  that,  in  case  of  a  sale, 
the  proceeds  should  beapplied,  first,  to  paying 
the  trustee  all  reasonable  expenses;  second,  to 
paying  the  principal  and  interest  of  the  bonds; 
and,  third,  to  paying  the  surplus  to  the  stock- 
holders. The  mortage  dectoed  that  it  and  its 
lien  were  subordinate  to  the  mortgage  to  the 
Fidelity  Company.  The  mortgagor  did  not 
pay  any  of  the  interest  which  fell  due  January 
1, 1874,  and  July  1, 1874,  respectively. 

On  the  2eth  of  August,  1874,  the  Farmers' 
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Loan  Company  filed,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Indiana,  a  bill 
for  the  foreclosure  of  the  second  mortgage,  mak- 
ing as  parties  the  mortgagor  and  the  Fidelity 
Company  and  certain  judgment  creditors  of  the 
mortgagor.  The  bill  set  forth,  that  the  mort- 
gage to  the  Fidelity  Company  covered  the  same 
property  as  the  second  mortgage,  and  that  the 
latter  was  subordinate  to  the  uen  of  the  former. 
It  alleged  facts  showing  that,  by  the  terms  of 
the  second  mortgage,  the  entire  indebtedness 
secured  by  it  had  become  due ;  that  a  majority  in 
interest  of  the  holders  of  the  second  mort- 
gage bonds  had,  in  writing,  requested  the  plaint- 
u(  to  foreclose  the  mortgage,  and  it  had,  more 
than  thirty  days  before  filing  the  bill,  given  no- 
tice to  the  mortgagor  of  its  purpose  to  file  the 
same;  that  the  mortgagor  was  insolvent  and 
unable  to  pay  its  debts;  that  its  entire  property 
and  franchises  were  not  equal  in  value  to  the 
amount  of  the  two  series  of  txmds;  that  its  earn- 
ings, after  paying  current  expenses  and  neces- 
sary repairs,  were  inadequate  to  the  payment 
of  interest  on  the  two  series  of  bonds;  that  the 
only  possibility  that  it  would  in  the  future  be 
able  to  pay  the  interest  on  the  mortgage  debt 
depended  on  its,  or  some  person's  as  its  repre- 
sentative, being  permittted  to  operate  the  road 
untrammeled  by  the  embarrassments  under 
which  it  labored;  that  it  had  a  large  floating 
debt,  partly  in  judgment;  and  that  executions 
had  been  levied  on  tne  property  covered  by  the 
second  mortgage  and  used  by  it  in  the  operation 
of  the  road,  and  such  property  had  been  carried 
off  by  the  oflBcers  of  the  law,  whereby  the  op- 
erations of  the  road  had  been  crippled,  and  the 
expense  of  its  management  increased,  whilst  its 
revenues  were  diminished,  The  bill  prayed  a 
foreclosure  of  the  rights  of  the  mortgagor  and 
of  the  judgment  creditors,  and  a  sale  of  the 
moTtgaieA  property  and  the  application  of  the 
proc(Mi£  to  the  payment  of  the  plaintiff's 
claims  according  to  law.  It  also  prayed  the  ap- 
pointment of  a  receiver  to  take  into  his  custody 
and  control  the  mortgaged  property  during  the 
pendency  of  the  suit,  to  operate  the  railroad, 
receive  its  revenues,  pay  its  expenses,  make  re- 
pairs and  manage  its  entire  business;  and  any 
surplus  revenues,  after  paying  said  expenses, 
to  bring  into  court  and  pay  out,  tmder  the  order 
of  the  court,  "  To  such  persons  or  corporations 
as  shall  be  adjudged  by  the  court  to  be  entitled 
thereto." 

On  the  day  the  bill  was  filed,  the  Logansport 
Company  put  in  an  answer  admitting  aU  the 
material  allegations  of  the  bill,  and  that  the 
plaintiff  was  entitled  to  the  relief- demanded. 

On  the  same  day,  on  the  bill  and  said  answer, 
the  court  made  an  order  that  the  Fidelity  Com- 
pany appear  and  plead,  answer  or  demur  to 
the  biU,  on  or  before  the  first  Monday  of  No- 
vember then  next,  and  that  a  copy  of  said  order 
be  served  on  it  not  less  than  thirty  days  prior 
to  that  day,  and  directing  that  Spencer  D. 
Schuyler  be  appointed  receiver.on  filing  a  bond, 
to  take  into  his  custody  and  control  uie  mort- 
gaged property,  and  all  the  property  of  the 
mortgagor  of  every  kind  and  wherever  situate, 
and  empowering  him  to  operate  and  manage 
said  road,  receive  its  revenues,  pay  its  operating 
expenses,  make  repairs  and  manage  its  entire 
business  and  to  pay  the  arrears  due  for  operat- 
ing expenses  for  a  period  in  the  past  not  exceed- 
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ing  ninety  days,  and   t< 
revenue  over  operattni 

On  the  2»tb  of  Au^ 
order  was  served,  on.  tbi 
bein^  given  to  its  px«sj 
service  was  filed  on  tb 

The  receiver,  bavizag 
tered  on  his  duties,  tli( 
made  an  order,  on  tbe  '. 
giving  him  leave  to  bc 
and  buy  a  nerw  one;  pre 
chase,  no  lien  diould  a 
pended,against  the  in  ten 
creditors. 

On  the  9th  of  Septemb 
filed  a  petition  represeni 
stock  of  the  road  was  Ini 
demands  of  business  on  tJ 
of  the  rood  was  about  8' 
company  owned  only  six  I 
one  of  which  was  a  h'en  ft 
was  paying  a  rental  of  %2t. 
er;  that  it  would  be  for  th4 
for  him  to  purchase  four  i 
gines,  and  to  make  an  adji 
the  one  hired  and  the  one  o 
lien ;  that  the  Company  oi 
class  passenger  cars  and  on 
had  in  use  one  passenger  c 
owned  but  one  baggage  ca 
lease;  that  it  needeofour  m( 
that  one  of  its  main  branch< 
transportiDg  coal,  and  its  rol 
to  be  used  m  transporting  co 
to  meet  the  then  demands  of  i 
it  owned  only  twenty  coal  ce 
and  about  180  on  which  th( 
their  full  value;  that  he  ough 
to  make  an  adjustment  respec 
to  purchase  not  over  one  hi 
coal  6ars;  that  the  business 
greatly  crippled  for  the  want 
al  rolling  stock;  that  the  Com] 
to  other  and  connecting  linet 
110,000,  for  materials  and 
ticlast  and  freight  balances :  t 
indebtedness  was  incurred  i 
days  prior  to  the  order  of  the 
him  receiver  and  making  pro 
mentof  certain  claims,  but  th 
class  of  claims  was  indispens 
ness  of  the  road,  and  it  woulc 
riment  unless  he  wasauthoriz 
them  at  once;  that  about  five  : 
between  Clymer's  Station  and 
eluding  a  bridge  across  the  T 
Logansport,  had  never  been 
City  of  Logansport  had  recent] 
$80,000  to  aid  the  Railroad  Coi 
«tid  track  and  bridge,  wliichap; 
been  placed  in  the  bands  of  a  tru 
propriated  as  the  work  progress 
as  the  completion  of  said  -work 
largely  increase  the  value  of  tbe 
der  his  control,  and  material]/  ai( 
and  future  buaioess  of  the  road, , 
leave  to  expend  such  mmMoimoa 
be  necessary  to  complete  the  tailw 
the  points  named. 

On  the  80th  of  September,  im,  ti 
presented  to  the  court  a  supp/enenta 
setting  forth  that  the  |80,(W  !r  ',  1 
five  miles  of  road  was  raised ;  V',  "^ 
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woaU  cost  about  $80,000;  that  the  Detroit,  Eel 
RiTcr  and  lUiiids  Railroad  Comptmy,  with 
whidi  the  receiver's  road  would  form  an  ad- 
Tsntageons  connection  by  the  building  of  the 
iMge  and  the  five  miles  of  road,  agreed  to 

r!  to  the  Logansport  Company  the  one  half  of 
180,000,  so  that  that  Company  would  be  the 
aide  owner  of  the  bridge  on  paying  one  half  of 
the  cost  of  its  construction;  that  five  acres  of 
Tilasble  land  at  Logansport  had  been  given  to 
ibe  LcHzansptnt  Company  on  condition  that  the 
fire  miles  of  road  should  be  built,  said  land  be- 
ing worth  $3,500  and  suitably  located  for  a  yard 
aiM  shop*  of  the  Company;  that  the  total  cost 
of  the  Ave  miles  of  rodd  and  the  bridge  would 
not  exceed  $80,000  aboye  the  amounts  given  by 
OeOity  of  Logansport  and  the  Detroit  Compa- 
ny; tliat  the  nec^sa^  expenditure  could  be 
met  by  anticipating  the  earnings  of  the  rail- 
wiy  fma  comparatively  short  time;  that  the  in- 
ernaed  bnalneas  that  would  accrue  to  the  rail- 
wtT  by  the  connections  made  by  completing 
mii  Ave  mSes  of  road  would  soon  re-imburse 
in  moneys  expended  in  constructing  the  same; 
ttist  the  building  of  the  five  miles  and  the  bridge 
would  be  erea^  to  the  advantage  of  the  bond- 
iKdden  ofthe  CJompony  and  would  add  a  large 
tmoont  to  their  security,  because  the  five  miles 
and  the  bridge,  when  completed,  would  be- 
crane  part  and  parcel  of  the  property  and  cov- 
ered l^  its  mor^ages;  that  the  rtnd,  without  the 
eomtmtion  of  said  five  mUes,  had  no  terminus 
eonnecting  it  with  other  lines,  but  ended  at  a 
point  wh^e  there  was  no  business  of  impor- 
tmce;  and  that  said  five  miles  was  a  part  of  the 
original  Une  of  the  railway  and  covered  by  both 
mortgagee. 

On  the  Sd  of  October,  1874,  the  court,  on  the 
Mid  two  petitions,  made  an  order  empowering 
the  recdver  to  buy  four  new  locomotive  en- 
gines, four  new  passenger  cars,  and  one  hun- 
dred new  coal  cars,  and  to  make  an  adjustment 
lopeeting  tiie  Kens  on  and  rentals  of  rolling 
•tock.  and  to  pay  the  indebtedness  to  other  con- 
necting lines  for  the  purposes  set  forth  in  said 
etion.  not  exceeding  $10,000,  notwithstand- 
nid  limitation  of  nmetydavs;  and  to  ext>end 
180,000  in  addition  to  saia  gifts  and  advances, 
to  comiriete  aaid  five  miles  of  road  and  said 
bridge,  and  to  enter  into  the  contracts  required 
therefor.  The  order  provided  that,  as  to  all  the 
moneys  that  might  De  expended,  and  all  lia- 
bilities incurred  by  the  receiver  in  carrying  out 
Sie  proviaioiia  of  the  order,  the  earnings  of  the 
nan  were  charged  "as  with  a  first  lien  prior 
to  all  incumbrances  upon  said  road." 

On  tiie  8d  of  Kovember,  1874,  the  PideUty 
Company  filed  an  answer  to  the  bill,  setting  up 
die  mortgage  to  it  and  its  priority  to  the  second 
mottnge.  It  admitted  that  the  earnings  of  the 
nadliad  been  inadequate  to  pay  current  ex- 
penses and  necessary  repairs  and  the  interest  on 
the  two  series  of  bonds.  It  denied  that  the  ap- 
pointment of  a  manager  or  receiver  to  operate 
the  road  would  enable  the  Compuiy  to  pay  the 
interest  on  its  mortgage  indebtedness,  and  al- 
leged that  to  appoint  a  manager  or  receiver  of 
the  road,  with  authority  to  incur  expense  and 
CKMte  btah  indebtedness,  for  which  the  road 
or  its  earnings  could  in  any  way  be  made  re- 

rnUe,  would  only  perpetoate  its  past  condi- 
of  embarrassment  and  be  tinfust  to  the  re- 
^wndent  and  the  holders  of  the  first  mortgage 
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bonds;  that  the  first  mortgage  could  not  right- 
fully, and  ought  not  to  be,  affected,  or  its  lien 
impaired,  by  any  proceedings  on  the  second 
mortgage;  that  any  decree  that  might  be  made 
on  the  bfll  should  be  made  expressly  subject  to 
the  first  mortgage;  and  that  no  order  ought  to 
be  made  in  the  cause  that  might  or  could  lessen 
the  paramount  lien  of  the  first  mortgage  on  the 
property  and  franchises  of  the  Company,  or  im- 
pair the  right  of  the  holders  of  the  first  mort- 
gage bonds  to  proceed  against  the  Company 
when  entitled  so  to  do  under  the  mortgage. 

No  further  proceedings  in  court,  of  anj'  ma- 
teri^ty,  appear  to  have  taken  place  for  deven 
months.  On  the  4th  of  October,  1875,  the  re- 
ceiver filed  a  report  and  statement,  showing  that 
he  had  constructed  six  miles  of  new  roadrrom 
Clymer's  Station  to  Logansport,  including  the 
bridge,  and  had  the  same  in  running  operation 
asaptutof  the  main  line;  that  the  c(»t  had  been 
$104,651,  of  which  be  had  paid  and  was  to  pay 
$29,015.64;  and  that  he  had  purchased  roIUng 
stock,  under  said  order  of  the  court,  for  $110,- 
260.46,  on  which  there  was  unpaid  $70,586.68. 
On  the  same  day  he  filed  a  petition,  showing 
that  there  was  due  from  his  trust  $282,000,  be- 
ing $80,000  on  rolling  stock,  $80,000  on  the  five 
miles  of  road  and  the  bridge,  $25,000  for  taxes, 
$25,000  for  rights  of  way,  $48,000  for  back  pay 
and  supplies  m  operating  the  road,  $20,000  for 
rental  due  to  the  Evansville  and  Crawfords- 
ville  Railroad  Comx>any  for  that  portion  of  the 
line  extending  from  Rockville  to  Terre  Haute, 
28  miles,  and  $9,000  to  the  Missouri  Car  and 
Foundry  Company,  on  rolling  stock  and  in  op- 
erating the  road;  and  that  $90,000  was  required 
to  place  the  road  in  proper  running  order.  The 
petition  prayed  for  authority  to  borrow  $822,000- 
for  said  purposes, on  receivers'  certificates,made 
a  first  lien  on  the  property,  as  for  the  best  interest 
of  the  trust  property.  It  set  forth  the  grounds  for 
asking  such  authority.  As  bearing  on  the  in- 
terests of  the  first  mortgage  bondholders,  it  con- 
tained the  following  statement:  "  The  receiver 
went  to  New  York  City  in  May  last,  to  consult 
with  the  first  mortgage  bondholders,  with  the 
view  of  their  taking  some  steps  for  the  financial 
relief  of  the  road.  While  there  he  met  with 
parties  holding  and  repr^enting  large  numbers 
of  the  bonds  m  Boston,  New  York,  Baltimore, 
Philadelphia  and  other  cities  and  their  vicini- 
ties and,  as  a  result  of  his  consultations  with 
them,  a  meeting  was  advertised  and  held  at  the 
Fifth  Avenue  Hotel,  in  New  York  City,  on  May 
24.  At  that  meeting  a  committee  was  appointed 
to  examine  the  road  and  ascertain  its  condition, 
its  original  cost,  its  present  liabilities,  and  what 
amount  would  be  necessary  to  place  it  in  work- 
ing order,  etc.,  etc.,  and  to  report  at  a  subse- 
quent meeting,  to  be  called  by  the  chairman. 
'That  committee  afterwards  inspected  the  road 
and,  at  a  meeting  held  in  New  York  City,  Sep- 
tember 8,  made  their  report.  To  that  meeting 
the  original  holders  of  the  first  mortgage  bonds 
were  each  invited  by  timely  notice,  naming  the 
time  and  place  of  the  meeting,  to  hear  the  re- 
port of  the  committee,  and  to  take  part  in  the 
deliberations  of  the  meeting.  A  large  represen- 
tation of  the  first  mortgage  bondholders  was 
present.  A  letter  from  the  Hon.  John  Baird, 
chairman  of  the  meeting,  to  the  receiver,  states 
that  from  $800,000  to  $1,000,000  were  repre- 
sented.   A  copy  of  the  minutes  of  that  meeting 
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dulr  certified  by  Its  president  and  secretary.to- 
getner  with  a  copy  of  t^e  report  of  the  com- 
mittee prerioiuly  appointed,  is  filed  herewith. 
By  reference  to  tbe  report  of  that  conunlttee  the 
court  will  observe  that  three  propositions  were 
sn^ested  to  the  bondholders  tie. .- 1 .  Foreclosure 
of  nrst  mortjrage  and  sale  of  the  road.  2.  An 
assessment  of  not  less  than  20  per  cent  upon  the 
par  yalue  of  the  bonds  held  by  them,  to  payoff 
debts  and  repair  the  road.  3.  To  devise  some 
means  for  borrowing  not  less  than  $800,000. 
These  propositions  were  all  fully  disca88ed,and 
the  discussions  resulted  in  tbe  passage  of  a  res- 
olution directing  the  receiver  to  obtain  from  the 
court  authority  to  borrow,  upon  receivers'  cer^ 
tiflcates,  the  sum  of  $8SS,000.  The  receiver  was 
present  and  heard  the  (Uscussions,  and  but  re- 
peats what  was  there  many  times  positively  as- 
serted, that  it  would  be  imiwssible  to  collect  in 
time  for  the  pressing  necessities  of  the  hour  an 
assessment  of  the  requisite  amount  of  money 
from  the  bondholders.  Many  of  the  bonds  are 
held  in  small  amounts,  by  people  of  limited 
means,  who  must  have  a  lengthy  previous  no- 
tice of  an  assessment,  to  be  able  to  meet  it,if  at 
all.  He  would  show  to  the  court  t^t,  as  he  has 
observed  the  condition  of  the  bondholders,  he 
believes  that  an  immediate  foreclosure  of  the 
first  mortgage  bonds,  or  any  other  steps  requir- 
ing the  earlv  payment  of  any  considerable  sum 
by  tbe  holders  of  Ix>nd8,  would  result  in  the 
complete  destruction  of  their  interests ;  where- 
as. If  l^e  court  will  make  some  present  provis- 
ion for  these  pressing  necessities,  their  interests 
will  be  preserved  to  them."  Thereupon,  the 
court,  on  the  same  day,  made  an  order  setting 
forth  that  it  appeared  to  its  satisfaction  that, 
under  its  orders,  the  receiver  had  purchased  for 
the  use  of  the  road,  and  then  had  in  use  on  it, 
as  part  of  its  property,  rolling  stock  on  which 
there  was  due  $79,586.68,  and  that  there  was 
danger  of  losing  the  property  by  reason  of  the 
forfeiture  of  the  contract  luder  which  the  same 
had  been  purchased,  imless  provision  was  made 
for  the  payment  of  that  sum  ;  and  that,  under 
its  orders,  he  had  incurred  liabilities,  in  con- 
structing and  completing  tbe  five  miles  of  road 
and  the  bridge,  to  tne  amount  of  $39,016.64;  and 
that  said  part  of  tbe  road  was  a  part  of  the  line 
of  the  road,  and  contributed  materially  to  its 
value;  and  that  there  were  the  said  amoimts  due 
for  taxes  and  rights  of  way  and  back  pay  and 
supplies,  making,  in  all,  ^01,552.82;  and  that 
it  appeared  that  those  several  sums  could  not  at 
that  time  be  paid  or  provided  for  out  of  the  cur- 
rent receipts  of  tbe  road,  and  then  authorizing 
the  receiver  to  raise  money  for  that  purpose  by 
issuing  and  negotiating  receivers'  certiflcates, 
due  in  one  year  from  that  date,  bearing  interest 
not  to  exceed  8  per  centum  per  annum,  and  pay- 
able out  of  the  income  of  said  road,  to  bearer 
or  order,  "Which  certiflcates  are  to  be  provided 
for  by  this  court  in  its  final  order  in  said  cause, 
unless  paid  by  the  receiver  out  of  the  income  of 
said  road  as  aforesaid."  The  order  further  set 
forth  that,  it  appearing  to  the  court  that  there 
were  other  liabilities  which  had  accrued  "in  con- 
nection with  the  operating  of  said  road,"  being 
the  $20,000  due  for  rental  to  the  Evansville 
Company  and  the  $9,000  due  for  rental  to  the 
Missouri  Oar  Oompany,  and  that  $90,000  was 
required  to  place  the  road  in  proper  running 
order,  and  the  same  could  not  be  provided  for 
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out  of  its  income;  it  was,  therefore,  fnrther  tn^ 
dered  that,  in  case  the  plaintiff  and  the  Fiddly 
Company,  on  due  notice  given  to  them  of  such 
appbcation  by  the  receiver,  should  file  a  mem- 
orandum therein  consenting  to  that  part  of  the 
order,  or  stating  that  they  had  no  objections 
thereto,  the  receiver  shoula  be  authorized  to  is- 
sue receiver's  certiflcates  and  negotiate  and  sell 
them  to  raise  money  to  pay  said  indebtedness 
and  make  said  improvements,  audb  certificates 
to  be  of  like  tenor  and  date  and  to  be  provided 
for  in  the  same  manner  as  those  first  authorized, 
and  not  to  be  sold  or  used  at  less  than  their  par 
value.  No  certiflcates  were  ever  issued  under 
the  second  brwich  of  this  order. 

On  the  27th  of  November,  1875,  the  court  on 
the  petition  of  the  appellants  in  this  appeid, 
filed  on  the  part  of  themselves  and  all  other 
holders  of  the  first  mortgage  bonds,  made  the 
appellants  parties  defendant  to  said  suit  and 

fave  them  leave  to  file  an  answer  and  a  cross- 
ill.  On  the  same  day  their  answer  was  filed. 
It  contained,  substantially,  the  same  alle^- 
tions  and  denials  as  the  answer  of  the  Fidehty 
Company  and,  in  addition,  admitted  that  tlie 
mortgagor  was  insolvent  and  unable  to  pay  its 
debts,  and  that  its  entire  property  and  fran- 
chises were  not  equal  in  value  to  the  amount  of 
the  two  series  of  bonds,  and  that  the  appoint- 
ment of  a  manager  or  receiver  to  operate  and 
run  tbe  road  was  necessary. 

On  the  same  day  the  i^ipellants  filed  a  cross- 
bill, on  thebr  own  behalf  and  on  behalf  of  all 
holders  of  the  first  mortgage  bonds  who  should 
choose  to  join  in  the  prosecution  of  the  suit, 
making  as  defendants  the  Logansport  Com- 
pany, the  Farmers'  Loan  Company,  the  Fidel- 
ity Company,  and  sundry  judgment  creditors. 
Tlie  cross-bill  set  forth  the  filing  and  the  con- 
tents of  the  original  bill  and  tiie  proceeding  in 
the  original  suit,  including  the  petitions  of  Sep- 
tember 9,  28  and  80, 1874;  the  order  of  October 
8,  1874.  the  report  of  October  4,  1876,  and  the 
petition  and  the  order  of  the  same  date.  It  set 
forth  the  first  mortgage  and  averred  that,bef ore 
August  26, 1874,  the  mortgagor  built  a  line  of 
road  from  RockviUe  to  Clymer's  Station,  a  point 
between  five  and  six  miles  southwesterly  from 
Logansport,  being  a  portion  of  the  line  contem- 
plated by  its  charter  and  by  said  first  mortgage ; 
and  acquired  certain  property  which  it  used 
in  constructing  said  road  and  in  connection 
with  operating  It,  and  certain  other  proper^  in- 
tendedfor  the  purpose  of  building  the  remain- 
der of  the  road  from  Clymer's  Station  to  Logans- 
port, all  of  which  were  within  the  terms  and 
covered  by  the  lien  of  the  first  mortgage;  that, 
since  the  appointment  of  said  Schuyler  as  re- 
ceiver, he  had  built  and  completed  said  line  of 
road  from  Clymer's  Station  to  Logansport  and 
said  bridge,  and  had  acquired  a  large  amount 
of  personal  property  connected  tiierewith,  in- 
cluding certain  lands  intended  to  be  used  for  ma- 
chine shops  at  Logansport,  and  certain  roll- 
ing stock  and  other  property  for  use  on  said 
railroad,  and  had,  in  so  doing,  used  much  of  the 
property  subject  to  the  lien  of  tbe  first  mort- 
nige;  and  that  all  of  said  proper^  acquired  by 
the  mortgagor,  and  that  so  acquired  by  the  re- 
ceiver, and  the  roctd  built  by  him,  were  equi- 
tably subject  to  the  lien  of  the  first  mortgage. 
The  cross-bill  set  forth  the  failure  of  the  mort- 
gagor to  pay  the  interest  on  the  first  mortgage 
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bonds  on  and  after  November  1,  1878,  and 
areiTed  that  on  and  always  atUx  October  80, 
187S,  it  was  inaotvent;  that  its  entire  property 
bad  not  been  and  was  not  of  gnfflcient  value  to 

57  the  first  series  of  bonds;  and  that  its  income 
d  not  been  and  was  not  more  than  sufficient 
to  pay  its  necessary  expenses  incurred  in  operat- 
ing snd  managing  its  property  and  making 
necessary  and  proper  repairs.  The  cross-biU 
also  set  forth  ttiat  a  meeting  of  the  bond- 
hoUen  was  hdd  May  24,  1875,  at  which  the 
holders  of  a  considerable  number  of  the  bonds 
of  both  series  were  present,  and  a  committee 
was  appointed  to  examine  the  road  and  as- 
eotain  its  condition,  original  cost  and  present 
liabilities,  and  the  amonnt  which  would  be  nec- 
«nBry  to  place  it  in  wortdng  order,  and  to  re- 
port at  a  sabsequent  meeting;  and  that,  on  tho 
id  of  Septemper,  1875,  said  committee  reported 
to  an  adjouined  meeting  its  views  respecting 
the  iKoperty,  to  the  effect  tiiat  repairs  and  other 
ezpendltures  to  put  the  road  in  fair  condition 
for  use  w«i«  needed,  to  the  amount  of  several 
bnndrad  thousand  dollars;  that  additional  roll- 
ing stoclc,  to  the  amount  of  |168,000,  was  needed 
for  the  efflcient  conduct  of  its  business ;  that 
liens  to  the  amonnt  of  $832,000,  being  the  items 
above  mentioned,  superior  in  dignity  to  the 
bonded  debt,  existed ;  tliat  there  were  claims 
aninst  the  Mod  and  the  receiver  aggregating 
^,000;  that  the  income  of  the  road  over  actual 
opeiating  expenses  and  repoits,  for  1874,  was 
about  1^,000;  and  that  there  had  been  a  deficit 
«f  $76,800. 87  during  the  same  time,  by  reason  of 
wlmt  were  called  extraordinary  expenses,  and, 
daring  the  six  montlis  next  preceding  July  1, 
1875,  a  like  deficit  of  $43,888.50,  and  an  income 
<f  fS.OOO,  after  deducting  what  were  called  ex- 
tisardinary  expenses.  The  cross-bill  averred 
that  said  statistics  and  statements  were  substan- 
tiaOy  correct,  but  it  denied  that  there  were  any 
prior  liens  to  the  lien  of  the  first  mortgage.  It 
trwred  that  the  committee,  in  substance,  rec- 
ommended that  the  first  mortgage  should  not 
be  foreclosed,  and  that  the  receiver  should  apply 
to  the  court  for  leave  to  borrow  $822,000,  pay- 
able in  one  year, to  relieve  the  road  from  its  pres- 
ent necessities,  and  said  sum  should  be  made  a 
Ibst  lien  upon  said  property,  prior  to  the  lien  of 
either  mortga<^;  that  said  report  was  made  at 
the  instance  of  said  Schuyler  and  of  the  holders 
of  the  cecond  mortgage  bonds;  that  the  holders 
of  first  mortgage  bonoB,  including  the  plaintiffs, 
to  the  amount  of  $148,700,  had  not  consented 
to  aaid  scheme  for  borrowing  money  and  had 
Joined  in  the  cross-bill ;  that  the  plaintiffs  desired 
sod  had  for  more  than  a  year  last  past  desired 
and  sought  to  have  the  first  mortgage  foreclosed 
ud  the  property  add;  that  they  elected  that  the 
pindpal  and  interest  diould  be  due ;  that  the 
ridelity  Company  had  refused,  after  request,  to 
tike  measures  to  foreclose  the  first  mortgage; 
that,  under  pretense  Cft  improving  the  property 
■ad  increasing  its  value  and  earnings  and  ac- 
qniiin^  additional  propertY,  the  entire  property 
VM  being  destroyed  and  liens  were  being  at- 
tempted to  be  created  to  take  precedence  of  the 
4nt  mortgage  Hen;  that  the  Fidelity  Company 
Kfoaed  to  Wse  any  means  to  preserve  the  prop 
2^:  that  no  material  part  of  the  sum  of 
tNl,5S8.IB,  which  the  said  receiver  had  licen 
•ottiiirized  to  borrow,  could  be  paid  from  the 
iscome  of  the  road,  aiid  it  was  not  probable  the 
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interest  on  it  could  be  paid  from  said  income  ; 
that  the  borrowing  of  ft  for  one  year  was  not  in 
the  interrat  of  the  first  mortgage  bondholders, 
and  it  ought  not  be  made  a  first  lien  i^wn  the 
property;  and  that  said  Schuyler  did  not  own 
any  of  the  first  mortgage  bonds,  but  was  in- 
terested only  in  the  second  mortgage  bonds  and 
the  stock,  and,  for  various  reasons  assigned, was 
not  a  proper  person  to  have  charge  of  the  prop- 
erty. The  cross-bill  prayed  for  Uie  sale  of  the 
mortgaged  property  to  pay  the  first  mortgage 
bonds,  and  for  the  appointment  of  a  receiver  to 
take  possession  of  the  property  and  operate  the 
road,  and  for  the  removal  of  Schuyler  as  re- 
ceiver. 

On  the  18th  of  December,  1875,  the  plaintiffs 
in  the  cross-bill  moved  for  a  receiver  thereunder 
and  for  the  discharge  of  Schuvler  as  receiver.  A 
reference  to  a  master  was  ordered  to  take  evi- 
dence on  the  subject. 

Kotbing  further  of  importance  appears  to 
have  been  done  in  the  suit  until  the  first  of  May, 
1876,  when  the  Fidelity  Companv  filed  an  an- 
swer to  the  cross-biU,  averring  that  it  had  de- 
clined to  take  proceedings  to  foreclose  the  first 
mortgage  because  it  had  not  been  requested  to 
do  so  by  the  holders  of  a  majority  of  the  first 
mortgage  bonds,  and  that  their  true  interests 
would  be  best  subserved  by  an  early  foreclosure 
of  said  mortgage.  On  the  same  day,the  Fanners' 
Loan  Company  and  the  mortgagor  filed  separate 
answers  to  the  cross-bill.  These  answers  denied 
all  alleeatiocs  made  against  Schuyler  in  the 
cross-bill,and  alleged  that  all  improvements  had 
been  made  in  good  faith,  for  the  benefit  of  the 
property,  and  had  added  largely  to  its  value. 

On  the  3d  of  May,  1876,  the  original  suit  and 
the  cross  suit  were  brought  to  a  hearing  together 
on  the  bills  and  the  answers  therein  and  certain 
stipulations,  and  one  decree  was  made  in  both 
suits,  on  the  17th  of  May,  1876,  consolidating 
the  suits,  adjudging  wliat  was  due  on  each 
mortgage,  and  declaring  that  the  properties  cov- 
ered Dy  the  two  mortgages  were  one  and  the 
sune,  and  that  the  lien  created  bv  them  respect- 
ively covered  all  the  property  held  by  the  mort- 
gagor at  the  time  of  the  bringing  of  the  original 
suit  and  all  subsequent  additions  made  thereto. 
The  decree  described  said  property  as  being  the 
railroad  from  Logansport  to  Rockville,  ninety- 
two  miles,  with  allbranch  roads  extending  from 
said  line,  which  had  been  built  or  acquired  by 
the  mortgE^r,  or  for  its  use,  with  all  its  fran- 
chises and  property  which  had  been  acquired 
for  the  purpose  of  operating  said  road  and  its 
branches,  and  all  leases,  contracts  and  agree- 
ments made  with  the  mortgagor  or  for  its  use 
and  benefit.  It  declared  that  the  lien  of  the  first 
mortgage  was  superior  to  that  of  the  second 
mortgage  upon  all  of  said  property.  It  provided 
for  a  redemption  of  the  first  mortgage  lien  by 
the  second  mortgagee,  and,  on  failure,  for  a 
foreclosure  of  all  its  rights  in  said  property  ex- 
cept in  the  proceeds  of  a  sale.  It  provided  for 
the  presentation  before  a  master  of  claims  by 
the  holders  of  first  mortgage  bonds  and  coupons, 
and  of  claims  to  an  interest  in  the  property,  and 
of  claims  against  the  receiver  arismg  out  of  his 
actings  and  doings  as  such,  allowing  any  par- 
ties interested  in  the  funds  to  be  derived  from 
a  ^e  to  dispute  and  contest  such  claims.  It  re- 
served all  questions  concerning  priority  of  liens, 
except  as  between  persons  entitled  under  the 
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first  and  second  mortgages,  and  declared  that  It 
should  not  be  necessary  to  pass  on  said  claims 
before  having  a  sale. 

On  the  25^  of  July,1876,  the  court  q>pointed 
Joseph  P.Claybrook  joint  receiver  with  Schuy- 
ler in  the  original  suit,  without  prejudice  to  the 
right  of  the  plaintiffs  in  the  cross-bul  and  of  the 
Fweliw  Company  to  claim  that  the  receiver- 
ship of  Schuyler  was  not  in  their  interest  and 
by  their  consent,  as  fully  as  they  might  have 
done  if  no  such  joint  receiver  had  been  appoint- 
ed, and  the  order  declared  that  it  should  not  be 
held  to  entitle  the  first  mortgage  bondholders, 
or  their  trustee,  to  any  of  me  income  of  the 
property  which  might  be  realized  by  the  receiv- 
ers, unul  said  Claybrook  should  qualify  as  re- 
ceiver.or  until  Schuyler  should  requalify, which 
he  was  ordered  to  do  by  a  day  named.  Clay- 
brook  qualified  on  the  11th  of  August,1876,  and 
after  that  acted  as  sole  receiver,  until  Schuyler 
lequalified  on  the  25th  of  August,  1876. 

Under  the  decree  of  May  17,1876,  the  master 
made  reports,  from  time  to  time,  as  to  claims, 
allowing  some  wholly  or  in  part  and  rejecting 
some,  various  questions  arise  on  this  appeal 
in  respect  to  those  of  said  claims  which  were 
allowed. 

On  the  aoth  of  October,1876,  Claybrook  filed 
a  report,  stating  that,  as  receiver,  he  took  pos- 
session, on  the  12th  of  Augu8t,1876,  of  the  line 
of  railway  from  Logazisport  to  Rockville,  92^ 
miles,  ana  a  line  of  railway  from  Rockville  to 
Terre  Haute,  23  miles,  said  to  belong  to  the 
Evansville  and  Crawfordsville  Railway  Com- 
pany, and  4^^  mUes  of  side  tracks  at  stations 
fxitween  Logansport  and  Rockville,  and  a  hand- 
railway,  1}  to  2  miles,  from  Sand  Creek  to  the 
coal  mines,  and  certain  station  buildings  and 
other  property,  and  certain  rolling  stock,  some 
owned  by  the  mortgagor  and  some  leased  by  it. 

On  the  2Zd  of  November,  1876,  the  court  sus- 
pended S<^uyler  from  his  position  as  receiver. 
On  the  first  of  December,  1876,  an  order  was 
made,  on  the  consent  of  Schuyler  and  the  plaint- 
iffs in  the  cross  suit,  vacating  said  order  of  sus- 
pension and  accepting  Schuyler's  resignation 
as  receiver,  and  allowing  him  f  SOO  for  services 
and  expenses  as  joint  receiver,  and  $15,880.29 
for  salary  as  separate  receiver,  without  prej- 
udice to  the  rights  of  the  parties  to  contest  any 
matter  connected  with  the  accoimts  of  Schuyler 
as  receiver,  except  as  therein  expressed,  or  any 
claims  made  under  said  accounts  and  asserted 
against  said  trust  estate,  or  the  claim  that  the 
receiver's  indebtedness  should  have  priority  over 
the  first  mortgage. 

On  the  19th  of  February,  1877,  the  plaintiffs 
in-  the  cross  suit  filed  a  paper  setting  K)rth  that 
any  fund  derived  from  Uic  property  covered  by 
the  first  mortgage,  or  from  any  property  ac- 
quired for  the  use  of  said  railway,  which  was 
or  should  be  subject  to  the  lien  of  said  mort- 
gage, ought  not  to  be  charged  with  any  indebt- 
edness whatever,  whether  incurred  by  the  mort- 
gagor or  by  Schuyler,  as  receiver,  under  the 
prayer  of  the  original  biU;  also  objecting  to  cer- 
tain items  in  Schuyler's  account,  because  cred- 
ited or  paid  out  without  the  authority  of  the 
court,  or  upon  accounts  or  contracts  and  debts 
which  accrued  or  were  made  and  matured  more 
than  three  months  before  Schuyler  became  re- 
oeiver,or  because  for  indebtedness  which  Schuy- 
ler, as  receiver,  had  not  lawful  authority  to  m- 
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cur  or  pay,  or  because  for  his  personal  indebt- 
edness, or  unnecessary  or  excessive;  also  alleg- 
ing that  the  receivers'  certificates  and  certam 
notes  were  issued  improvidently  and  improper- 
ly and  without  the  authority  of  the  court.  Aft- 
erwards, further  objections,  of  like  tenor,  were 
filed  to  otiier  items.  The  plaintiffs  in  the  cross 
suit  also  filed  various  exceptions  to  the  reports, 
of  the  master  allowing  various  claims. 

On  the  22d  of  January,  1879,  after  a  hearing- 
as  to  tlie  claims,  on  the  reports,  the  evidence 
and  the  exceptions,  the  court  made  an  order  al- 
lowing certtun  claims,  many  of  them  not  over 
|5,000,  specifying  the  names  of  the  claimants 
and  the  amounts  allowed,  and  referring  back 
the  claim  of  the  Evansville  Company  for  fui^ 
ther  evidence,  and  a  report  based  on  certain 
specified  rulings  then  made.  The  order  also 
contained  this  provision:  "  All  claims  allowed 
by  the  court,  by  this  order  of  this  day,  against 
the  receiver,  are  adiudged  to  be  valid  claims,  to- 
be  paid  out  of  the  funos  in  the  possession  of  the- 
court,  as  well  from  the  income  of  the  road  as- 
f rom  the  proceeds  of  any  sale  hereafter  made, 
and  prior  in  equity  to  any  claims  of  the  mort- 
gagees of  the  railroad,  the  court  reserving  to 
me  mortgagees  the  right  to  object  to  any  oraer 
hereafter  to  be  made  in  distributing  the  whole 
or  any  part  of  the  funds  which  may  be  in  court 
arising  from  the  income  of  the  railroad,  or  from 
the  sue  of  the  same."  In  the  order  the  plaint- 
iffs in  the  cross  suit  prayed  an  appeal  to  this 
court. 

On  the  26th  of  June,  1879,  the  master  filed  a 
special  report  as  to  the  claim  of  the  Evansville 
Company,  to  which,  two  days  afterwards,  the 
plaintiffs  in  the  cross  suit  filed  exceptions.  On 
the  3d  of  July,  1879,  the  court  allowed  the 
claim  at  $35,818.62,  in  preference  to  the  mort- 
gage liens.  On  the  same  day  it  made  a  decree 
for  the  sale,  as  an  entirety,  by  the  master,  of  the 
road  from  Logansport  to  Rockville,  together 
with  all  the  branch  roads  of  the  mortgagor  ex- 
tending from  said  main  line,  which  am  been. 
built  or  acquired  by  it  or  for  its  use,  together 
with  all  its  franchises,  and  property  owned  by- 
it,  or  which  bad  been  acquired  for  the  purpcse 
of  operating  said  road,  together  -with  all  con- 
tracts and  agreements  made  -with  it  or  for  its 
use  or  benefit,  giving  a  particular  description 
of  the  property  m  schedules.  The  decree  pro- 
vided that,  out  of  the  net  proceeds  of  sale,  the 
master  should  pay,  first,  the  costs  of  suit  and 
the  allowances  made  to  the  trustees  imd  the  so- 
licitors; second,  the  taxes;  third,  the  claims 
against  the  receivership  and  fund  in  co-urt  al- 
lowed by  the  order  of  January  23, 1879,  and  the 
claim  of  the  Evansville  Company  as  so  allowed, 
and  all  other  claims  against  said  receivership 
and  fund  which  mi^t  thereafter  be  allowed 
and  which  might  rraoain  unpaid  after  the  funds 
in  the  hands  oi,the  receiver,  not  otherwise  dis- 
posed of,  shoulll  have  been  exhausted;  fourth, 
the  surplus  to  be  applied,  first,  to  the  pajonent 
of  the  fiirst  mortgage  bonds  and  coupons  pr» 
rata,  and  the  remainder,  if  any,  to  be  mstribut- 
ed  as  the  court  might  thereafter  direct.  The 
decree  contained  a  prayer  for  an  appeal  from  it 
to  this  court,  by  the  plaintiffs  in  the  cross  suit. 
That  appeal  was  perfected. 

This  cmroDological  history  of  the  proceeditiM 
in  the  case  is  given,  because  a  full  understand- 
ing of  those  proceeidings  conduces  to  an  easy 
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•olndon  of  the  queetiona  involTed  in  the  appeal 
herdn. 

The  appellees  insist  that  the  appeal  should  be 
dismissed  for  the  alleged  reason  that  the  parties 
have  not  been  named  as  either  appellants  or  ap- 
pellees on  the  docket  of  this  court  or  in  the 
tnnaciipt.  But  the  order  of  January  33, 1879, 
«I]ow8  the  claims,  specifying  the  persons  to 
whom  allowed  and  the  amounts;  and  the  body 
of  the  order  states  that  tlie  pl^tifis  in  the  cross 
suitprayanimpeal  to  this  court;  andthedecree 
of  July  3, 1879,  orders  the  payment  of  the  claims 
allowed  by  the  order  of  Janua^  23, 1879,  and 
430iitains  a  prayer  by  the  plaintms  in  the  cross 
suit  for  an  appeal  from  said  decree.  These 
wen  appeals  m  open  court,  not  requiring  cita- 
tions, and  the  order  and  the  decree  appealed 
from  sufficiently  designated  all  the  appellees  by 
name,  and  the  appeals  were  appeals  from  the 
wbolie  of  the  order  and  the  whole  of  the  decree. 
TTm  decision  in  T/ie  ProUeUyr,  11  Wall.,  83  ("78 
U.  S.,  XX.,  47],  does  not  apply  to  a  case  of  tnis 
kmd. 

As  a  general  proposition,  applicable  to  the 
whole  case,  the  appellants  insist  that  the  mort- 
ngee  under  the  second  mortgage  carried  out  a 
nudolent  scheme  to  obtain  a  priority  over  the 
lien  of  the  first  mortgage  for  the  claims  allowed, 
without  giring  the  mortgagee  imder  the  first 
mortgage  an  c^poctunity  to  resist  it  until  after 
the  orders  had  been  obtained  and  acted  on.  As 
evidence  of  this,  the  fact  is  urged  that  the  first 
mortgagee  was  made  a  party  to  the  original 
fbreclasure  suit,  without  any  relief  being  asked 
against  him.  It  is  contended  that  the  first  mort- 
gagee was  not  a  proper  party  to  the  bill.  The 
Mpointatent  of  the  receiver  without  notice  to 
the  first  mortgagee,  although  a  party  to  the  suit, 
b  ccnnmentea  on,  coupled  with  the  fact  that  its 
day  of  appearance  was  fixed  as  being  on  or  be- 
foR  the  first  Monday  of  NoTember  then  next 
It  is  farther  suggested  that,  under  the  receiver- 
ship originallT  created,  the  second  mortgage 
boDdholders  alone  were  entitled  to  the  income 
fiom  that  receivership,  and  that  the  trust  fund 
mder  the  control  of  the  court  was  only  that 
vhich  the  second  mortgagee  could  put  there, 
namely:  the  mortgagor's  right  to  an  equity  of 
redemption  as  against  the  second  mortgagee, 
and  not  the  entire  property. 

We  see  no  warrant  for  the  charge  of  fraud. 
The  second  mortgagee,  in  fiUng  its  bill,  made 
the  first  mortgagee  a  parW,  though  admitting 
the  priority  of  ue  lien  of  the  first  mortgage,ana 
nA  asking  anv  direct  relief  against  the  first 
mortgagee,  evidently  because  a  receiver  was 
pny«l  for.  This  was  proper.  Although  the 
Older  of  August  38,  1874,  appointing  Vm  re- 
cdrer,  was  made  without  notice  to  the  first 
BMttgaeee,  it  was  served  on  the  first  mortgagee 
three  days  after  it  was  made,  and  its  broad 
toms  as  to  the  powers  confenred  on  the  re- 
ceiver, called  upon  the  first  mortgagee  to  ap- 
pear hi  the  suit  promptly,  to  protect  the  inter- 
Ms  of  the  first  mortgage  bondholders,  and  not 
to  wait,  as  it  did,  until  the  first  Monday  of  Ko- 
vonber  following.  It  was  required  by  the  or- 
da  to  appear  ana  answer  "  on  or  before  "  that 
day.  It  wtfhed  until  that  day  before  appearing 
ocansweiing.  The  original  bill  evinced  no  in- 
tatkn  to  create  a  receivership  for  the  sole  ben- 
<&  a<  the  second  mortgage  bondholders.  On 
fte  contzaiy,  it  aslrad  that  the  net  revenue  of 
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the  receivership  should  be  paid  to  such  persons 
or  corporations  as  should  be  adjudged  by  the 
court  to  be  entitled  to  it.  This  was  in  substance 
saying  to  the  first  mortgagee  that  it  too  had  an 
interest  in  the  receivership.  The  receiver's  ne- 
titions,  filed  September  0  and  September  80  fol- 
lowing, respectively,  were  not  acted  on  till  Oc- 
tober 3,  after  the  first  mortgagee  had  had  ample 
time  to  appear.  These  petitions  showed  the 
pressing  necessity  of  the  road.  The  authority 
conferred  by  the  order  of  October  3  was  intend- 
ed to  benefit  the  ret  in  the  hands  of  the  court, 
which  was  the  entire  mortgaged  property,  as 
covered  by  both  mortgages,  and  not  merely  the 
equity  ot  redemption  of  the  mortgagor  as 
against  the  second  mortgagee.  Whatever  may 
be  the  rule  as  to  the  rents  and  profits  of  a  mort- 
gaged estate,  under  a  receivership,  on  a  bill  filed 
by  a  second  mortgagee,  where  the  first  mort- 
gagee is  not  made  a  party  to  the  suit,  that  rule 
has  not  been  applied  to  such  a  receivership 
where  the  first  mortgagee  was  made  a  party^es- 
pedally  on  a  bill  such  as  that  in  this  case.  'The 
authorities  limit  the  exclusive  right  of  -the  sec- 
ond mortgagee  to  the  income  of  a  receiver- 
ship created  under  a  bill  filed  by  him,  to  a  case 
where  the  first  mortgagee  is  not  a  party  to  the 
suit.  Howell  V.  Ripl^,  10  Paige,  43;  High,  Re- 
ceivers, sec.  688.  It  is  further  to  be  curved 
that,  the  mortgagor  having  defaulted  in  paying 
its  interest  on  the  first  mortgage  bonds  on  the 
first  of  November,  1878,  the  fint  mortgagee  was 
entitled,  by  the  terms  of  its  mortgage,  to  take 
possession  of  the  mortgaged  property  and  oper- 
ate the  road.  Moreover,  the  cross-bill  was  not 
filed  for  more  than  a  year  after  the  receiver  had 
been  appointed,  and  it  was,  in  judgment  of  law 
or  in  fact,  fully  known  all  the  time  to  the  first 
mortgage  bondholders  what  was  being  done  by 
the  receiver  in  creating  the  claims  now  sought 
to  be  disputed;  nor  was  it  filed  for  more  than  a 
year  after  the  first  mortgagee  had  appeared  and 
answered  in  the  oririnal  sidt.  It  was  at  all 
times  competent  for  the  first  mortgage  trustee, 
as  a  party  to  that  suit,  to  have  asked  the  court 
to  protect  the  interests  of  the  bondholders,  in 
case  the  receiver  was  disregarding  them;  and 
the  cross-bill  could  as  well  have  been  filed  ear- 
lier as  later  by  the  plaindfts  in  it  or  by  other 
bondholders.  On  these  views  the  charge  of 
fraud,  made  by  the  appellants,  has  no  oasis. 
On  the  other  hand,  it  did  not  comport  with  the 
principles  of  equity  for  the  appellants  to  lie  by 
and  see  the  court  and  the  receiver  dealing  wltti 
the  property  in  the  manner  now  complained  of, 
and  content  themselves  with  merely  protesting 
generally  and  disclaiming  all  interest  under  the 
receiversliip,  and  yet  assert,  as  they  did  in  the 
cross-bill,  uiat  the  piece  of  road  from  Clymer's 
Station  to  Logansport,  and  the  bridge  and  the 
land  and  the  rolling  stock  and  the  other  property 
acquired  by  the  receiver,  and  now  alleged  to  have 
been  acquired  by  him  without  authority,  were 
BubJ^t  to  the  Uen  of  the  first  mortgage,  and 
now  claim  the  proceeds  of  all  that  property  witli- 
out  paying  the  debts  incurred  for  acquiring  it. 
A  court  of  equity,  however  it  might  act  on  the 
question  of  original  authority  or  discretion,  if 
presented  in  season  and  under  circumstances  of 
good  faith,  wUl  not  visit  upon  innocent  parties 
dealing  with  a  receiver  within  the  authority  of 
its  orders,  consecjuences  which  result  from  the 
inequitable  negligence  and  supineness  of  a  party 
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to  the  Boit,  or  of  those  repiesentra  by  him. 
The  cross-bill  alleges  that  the  plaintifls  in  it  had 
desired  for  more  than  a  year  to  have  the  first 
mortgage  foreclosed. 

The  original  bill  set  forth  amplegrounds  for 
appoiqting  a  receiver  promptly.  The  payment 
01  interest  on  the  second  mortgage  bonds  ceased 
January  1,  1874.  That  mortgage  gave  a  war- 
rant of  attorney  for  the  appointment  of  a  re- 
ceiver forthwith,  after  six  months'  default;  a 
provision  not  in  the  first  mortgage. 

The  order  of  August  26/1874,18  questioned 
by  tiie  appellants  because  it  empowered  the  re- 
ceiver "To  pay  the  arrears  due  for  operating 
expenses  for  a  period  in  the  past  not  exceeding 
ninety  days."  They  also  object  to  the  order  of 
October  8,  1874,  because  it  authorized  the  re- 
ceiver to  purchase  rolling  stock  and  to  adjust 
the  liens  on  rolling  stock,  and  to  pay  indebted- 
ness, not  exceeding  |10,000,  to  other  connect- 
ing lines  of  road,  in  settlement  of  ticket  and 
frnght  accoimts  and  balances,  and  for  materi- 
als and  repairs,  which  had  accrued  in  part 
more  than  ninety  days  before  August  26, 1874, 
and  to  construct  the  piece  of  road  from  Cly- 
mer's  Station  to  Logansport,  and  the  bridge 
across  the  Wabash  River,  and  to  enter  into  con- 
tracts necessary  therefor,  and  because  it  pro- 
vided that,  as  to  all  moneys  that  might  be  ex- 
pended,and  all  liabilities  incurred  b  v  the  receiver 
m  canyingout  the  provisions  of  the  order,  the 
earnings  of  the  road  were  charged  "  as  with  a 
first  lien  prior  to  all  incumbrances  upon  said 
road."  They  also  object  to  the  order  of  Octo- 
ber 4, 1875,  because  it  provided  that  the  certifi- 
cates, which  might  be  issued  by  the  receiver  un- 
der that  order,  were  to  be  provided  for  by  the 
court  in  its  final  order  in  the  cause,  unless  paid 
bv  the  receiver  out  of  the  income  of  the  road. 
They  also  object  to  the  order  of  January  22, 
1879,  because  it  adjudged  all  claims  allowed  by 
it  against  the  receiver  to  be  valid  claims,  to  oe 
paid  out  of  the  funds  in  the  possession  of  the 
court,  as  well  from  the  income  of  the  road  as 
from  the  proceeds  of  any  sale  to  be  thereafter 
made,  and  prior  in  ec^uity  to  imy  claims  of  the 
mortgagees  of  the  railrcnd.  They  also  object 
to  the  decree  of  July  8,  1879,  because  it  direct- 
ed the  master  to  pay  out  of  tiie  proceeds  of  the 
sale  of  the  mortgaged  property  the  sevnal 
claims  against  the  receivership  which  had  been 
allowed  by  the  order  of  January  22,  1879,  in 
preference  to  the  amount  due  by  the  mortgagor 
to  the  holders  of  the  first  mortgage  bonds  and 
coupons;  and  because  it  directed  the  master  to 
pay  the  claim  of  the  EvansviUe  Company,  and 
all  other  claims  against  th-j  receivership  which 
might  thereafter  oe  allowed,  and  which  might 
remain  unpaid  after  the  funds  in  the  hands  of 
the  receiver,  not  otherwise  disposed  of,  should 
have  been  exhausted,  in  pr^erence  to  the 
amount  due  on  the  first  mor^fage  indebtedness; 
and  because  it  did  not  order  that  the  accounts 
of  the  receiver  should  be  adjusted  and  settled 
before  the  master  should  pay  out  of  the  pro- 
ceeds of  the  sale  of  the  proper^  any  of  the 
amounts  allowed  as  debts  agamst  the  receiver; 
and  because  it  directed  a  sale  to  be  made  of  the 
property  covered  by  the  first  mortgage  and 
that  acquired  by  the  receiver,  under  tue  orders 
of  the  court,  as  an  entire  property,  and  did  not 
separate  the  two  classes  of  pidjKjrty  or  the  funds 
to  be  realized  from  them  respectively. 
12G 


The  question,  of  the  po 
ate  claims  throu^Ii  recei'^ 
foreclosure  of  a  railroad 
take  precedence  of  tlie  lie 
considered  by  this  court 
»7U.  S..  14a  CXXIV..  » 
for  the  foreclosure  of  tlii 
railroad,  to  wliicli  the  trui 
gage  -wexe  parties,  the  < 
pointed  receivers,  -vritb  p> 
m  repair  and  operate  it,  a 
completed  poruons,  and  p 
and  for  these  purposes  to  j 
to  an  amount  named  in  tbt 
their  certificates  of  indebted 
should  be' a  first  lien  on  tbt 
before  the  first  mortgSLge  i 
holder  of  second  mortgage 
became  a  party  to  the  suit.  1 
clared  that  the  moneys  raise 
vanced  by  the  receivers  and 
road,  pursuant  to  tbeir  order 
were  a  lien  paramount  to  the  & 
it  directed  them  and  such  reoc 
or  other  indebtedness  as  mi^iit 
dered  by  the  court  to  be  paid, 
the  proceeds  of  the  sole  oi  the  i 
ing  any  of  the  first  mortage  bo 
On  an  appeal  to  this  court  bj 
court,  by  Mr.Juxtiee  "Bradley, Bid 
of  a  court  of  equity  to  appoint 
ceivers  of  such  property  aa  a  . 
taken  under  its  chai^  as  a  trust 
payment  of  incumbrances,  and 
such  receivers  to  raise  money  nee 
preservation  and  management  of 
and  make  the  same  chai;gesbte  as 
on  for  its  repayment,  cannot  at  th 
riously  disputed.  It  is  a  part  of  t 
tion,  always  exercised  by  the  coui 
it  is  its  duty  to  protect  and  preser 
funds  in  its  hands.  It  is,  undoubte 
er  to  be  exercised  with  guest  cauti 
possible,  with  the  consent  or  ocqui 
the  parties  interested  in  the  fund." 
had  not  become  a  party  to  the  suit  ui 
months  after  the  oraer  complained  of  1 
This  court  sustained  tbe  decree. 

The  principle  thus  recognized  corei 
the  objections  here  ui;ged.  Dk  tacts 
in  the  petitions  of  September  9  and  80, 
which  the  order  of  October  8, 1874,  wt 
show  ample  reasons  for  maUog  that  o 
respect  to  the  purchase  of  rolling  stock 
adjustment  of  liens  on  rolling  stock,  sndt 
struction  of  the  Clymer  Division  and  the  I 
The  contents  of  those  petitions  hare  be 
forth. 

In  respect  to  tbe  |10,000  due  otber  soi 
necting  lines  of  road  for  materbibi  and  n 
and  for  ticket  and  freight  bakooes,  a  pa. 
which  it  was  stated  was  incurzed  more  I 
ninety  days  before  the  28th  of  August,  11 
the  first  petition  stated  that  payment  of  t 
class  of  cisinu  was  indispensable  to  tbe  busin 
of  the  road,  and  that,  unless  tbe'ncdrer  ? 
authorized  to  provide  for  (hem  at  onc^  t 
business  of  the  road  would  suflt  — oo; « 
ment.  These  reasons  were  satuV?  ¥S«>*'  *« 
court.  In  tbe  examinatioiiliy  th^*' 
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accounts  of  the  receiver,  evident  ^| 
to  the  payment  by  liim  of  iteniA/| 
took  possession,  for  operating  eRV; 
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mooeyB  due  other  and  connecting  lines  for  the 
nattets  named.  The  report  of  the  master  shows 
that  he  doaUowed  several  items  in  the  receiyer's 
accounts,  claimed  unda  the  above  beads,  where 
the  claims  were  made  on  the  gronnd  that  the 
ciedbots  thnatened  not  to  f  omiah  any  more 
sappUet  on  cndit  unless  they  were  paid  the  ar- 
nan.  ffls  action,  Banctioa«i  by  the  court,  in 
allowing  items  within  the  scope  of  the  orders  of 
the  oooit  appears  to  have  been  careful,  discrim- 
inating ana  jodicions,  so  far  as  thefactscan  be 
HTived  at  m>m  the  record.  It  cannot  be  af - 
flmwd  that  no  itona  which  accmed  before  the 
appointment  of  a  receiver  can  be  allowed  in 
any  case.  Many  drcnmstances  may  exist  which 
may  make  it  necea-:ary  and  indispensable  to  the 
business  of  the  road  and  the  preservation  of  the 
property,  for  the  receiver  to  pay  preexisting 
debts  of  certain  classes,  out  of  the  earnings  of 
the  receivership,  or  even  tbaeorpusot  the  prop- 
ettT,ander  the  order  of  the  oourt,with  a  priority 
of  ben.  Yet  the  discretion  to  do  so  ahioald  oe 
exercised  with  venr  great  care.  The  payment 
(rf  such  debts  standi  prtnuifaoM,  on  adlSerent 
bHis  from  the  payment  of  claims  aridng  under 
the  recoverahip,  while  it  may  be  brought  with- 
ia  the  principlfi  of  the  latter  by  special  circum- 
•taoeea.  It  is  easy  to  see  that  the  payment  of 
unpaid  debts  for  operating  expenses,  accrued 
wiuin  ninety  days,  due  by  a  railroad  company 
mddenly  deprived  of  the  control  of  its  prop- 
erty, due  to  operatives  in  its  employ,  whose 
eesEadon  from  work  simultaneously  is  to  be  dep- 
recated, in  tiie  interests  both  of  the  property 
aad  of  the  public,  and  the  payment  of  limited 
tmoimis  due  to  other  ana  connecting  lines 
of  road  for  materials  and  repairs  and  for  unpaid 
ticket  and  freight  balances,  the  outcome  oi  in- 
diqieDsable  business  relations,  where  a  stoppage 
of  the  continuance  of  such  business  relations 
'would  be  a  probable  result,  in  case  of  non-pay- 
ment, the  general  coitsequence  involving  large- 
lT,«l80,the  interests  and  accommodation  of  trav- 
a  and  traffic,  may  well  idacesuch  payments  in 
tte  category  of  payments  to  preserve  the  mort- 
med  property  ma  large  sense,  by  maintaining 
negood  will  and  integrity  of  the  enterprise, 
and  entitle  them  to  be  made  a  first  lien.  This 
view  of  the  public  interest,  in  such  a  highway 
for  public  use  as  a  railroad  is,  as  bearing  on  the 
Tnsintenance  and  use  of  its  franchises  and  prop- 
er^ in  the  hands  of  a  receiver,  with  a  view  to 
pauic  oomreniemce.was  the  subject  of  approval 
W  this  court,  speaking  through  Mr.  Juttiee 
Woodt  in  BarUm  v.  &rb<ntr,  104  U.  8.,  136 
[JLiVL,  672].  The  appellants  furnish  no  basis 
for  qaeetiotaDg  any  spedflc  amounts  allowed 
in  respect  of  the  arrears  referred  to,  but  object 
to  the  allowance  of  anything  out  of  the  sale  of 
the  arfrnt  fat  such  expenditures.  Under  a31 
Sx  cinnimstances  of  this  case,  we  see  no  valid 
objectiaa  to  the  {Movisions  of  the  orders  com- 
pUnedof. 

Theot^ectfans  made  to  the  ordersof  October 
4, 1879,  and  Jaanaiy  28,  187»,  and  to  certain 
poviaiaiisiB  the  decree  of  July  8, 1879,  fail  for 
A*  reasons  before  stated. 

Speeiilc  objection  is  made  to  the  allowance  of 
(he  claim  of  the  Svanaville  Company  to  be  pidd 
iPfwfeieuce  to  the  first  mortgtwe  bonds.  The 
baasTiUe  ro*d  ran  from  Bockville  to  Terre 
Btnie,  twenQr^faree  miles.  The  mortgagor  bad, 
IB  Joae,  1878,  Idred  that  road  by  a  written 
SeeWOtTO. 


lease,  the  term  of  which  was  for  one  year  and 
untU  one  year's  notice  of  its  termination  should 
be  given  by  either  party,  after  that  term.  The 
rent  was  ^,012.60  per  month,  and  the  lessee 
was  to  maintain  the  road  in  as  good  condition 
as  when  received,  and  to  permit  the  Evansville 
C!omi>any  to  use  six  miles  of  it  at  a  stipulated 
price.  Provision  was  made,  in  the  lease,  for 
initial  and  subsequent  inspection  of  the  road,  to 
ascertain  its  condition,  and  any  improvement 
or  depreciation  the  lessor  or  the  lessee  was  to 
pay  the  other  party  for,  in  accordance.  The 
lessee  used  the  road  from  July  1, 1872,  until  the 
receiver  was  appointed.  He  took  possession  of 
it  and  ran  it  while  he  was  receiver,  as  a  contin- 
uation of  bis  road,  and  so  did  he  and  Claybrook 
afterwards;  and  subsequently  Claybrook,  as 
sole  receiver,  did  the  same,  llie  rent  was  paid 
to  September  1,  1874,  then  for  a  year  it  was  not 
paid,  then  it  was  paid  for  four  months,  then  it 
was  unpaid  to  Au^t  18,  1876,  and  after  that 
Claybrook,  as  receiver,  {Mid  it  as  it  accrued. 
During  all  the  time  from  September  1, 1874,the 
successive  receivers  collected  from  the  Evans- 
ville Comx>any,  every  month,  |26S.C0  for  the 
use  of  the  six  miles.  In  the  winterof  1876  there 
was  found,  on  inspection,  a  depreciation  of 
119,846.82.  The  Evansville  Company  made  a 
claim  against  the  receiver  for  the  unpaid  rent, 
the  amount  of  the  depreciation,  the  value  of  cer- 
tain supplies,  and  the  rent  of  an  engine.  The 
master  reported  as  due  $66,086.21.  On  excep- 
tions, the  court  directed  the  master  to  ascertam 
what  would  be  a  fair  rental  value  for  the  use  of 
the  leased  property  by  the  receivers  and  to  take 
into  consideration  any  dilapidations.  On  this 
basis  a  new  report,  for  $86,618.62,  was  made, 
and  this  amount  was  allowed,  with  a  prefer- 
ence. We  see  no  valid  objection  to  this  allow- 
ance. It  is  on  the  basis,  not  of  the  lease,  but  of 
the  actual  value  of  the  use  of  property  used  by 
the  receivers,  with  the  clear  assent,  under  the 
circumstances,  of  all  parties  Interested,  which 
use  the  first  mortgage  bondholders  and  their 
trustee,  chargeable  with  full  knowledge.nevcr 
sought  to  prevent,  such  use  being  founded  on 
the  lease,  which  was  property  in  the  hands  of 
the  mortgagor.  The  line  was  used  for  the  ben- 
efit of  the  mortgagor's  road  and  of  the  holders 
of  the  bonds  under  the  mortgages,  with  their 
acquiescence.  Whatever  the  court  would  have 
done,  as  an  original  question,  if  called  on  to  de- 
termine whether  the  receiver  should  use  and 
run  the  Evansville  road,  these  appellants  must 
now  be  held,  in  view  of  all  the  facts,  to  hare 
consented  to  treat  Uie  right  to  nm  that  road  and 
take  its  income,  as  if  that  right  were  a  part  of 
the  mortgaged  property  and  subject  to  the  same 
rules  as  me  other  mortgaged  property.  This 
leads  to  the  allowance,  also,  of  the  claims  for 
operating  supplies  and  materials,  including  steel 
rials,  funiiahed  for  that  road  while  so  run. 

As  to  the  objection  that  the  decree  of  July  8, 
1879,  was  erroneous  in  not  reouiring  the  ac- 
counts of  the  receiver  to  be  settled  before  any 
payment  should  be  made,  out  of  the  proceeds 
of  sale,  of  any  amounts  allowed  as  debts  against 
the  receiver;  the  contention  is,  that  items  may 
yet  be  disallowed  to  the  receiver,  which  will 
leave  in  the  ftmd  derived  from  income  moneys 
applicable  to  pay  debts  incurred  by  the  receiv- 
er, and  so  decrease  the  deficiency  of  Income; 
and  that  the  final  decree  of  July  8, 1879,  was 
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eironeous  in  going  beyond  all  prior  orders,  and 
not  keeping  the  income  separate  from  the  pro- 
ceeds of  safe,  and  in  directing  the  debts  allowed 
to  be  paid  wholly,  at  once,  out  of  the  proceeds  of 
sale.  This  view  rests  entirely  on  the  mistaken 
idea  that  the  first  mortgage  bondholders  and 
their  trustee  had  no  interest  in  any  income  of 
the  receivership  created  under  the  ori^al  bill. 
It  hereafter  there  shall  arise  any  receiver's  net 
fund,  the  court  must  apply  it  to  pay,  in  the 
same  order  of  rank  as  in  the  final  decree,  the 
four  sets  of  creditors  therein  mentioned,  and 
-which  is  the  proper  order,  as  we  hold.  The 
creditors  having  these  claims  against  the  re- 
ceiver were  bonaflde  creditors  and  have  waited 
long  to  receive  their  due.  It  was  very  proper, 
nnder  the  correct  view  of  the  law  taken  by  the 
court  below,  that  it  should  not  compel  them  to 
wait  longer  for  the  settlement  of  the  receiver's 
accounts,  in  which  they  have  no  interest. 

Under  the  foregoing  views,  the  objection  that 
there  was  error  in  ordering  the  sale  of  the  prop- 
erty as  an  entire  property  falls. 

Many  points  were  tirged  by  the  counsel  for 
the  appellants,  which  are  either  disposed  of  un- 
der the  views  we  have  announced,  or  are  not, 
thot^  they  have  been  considered,  deemed  of 
suffldent  importance  for  special  remark.  Tke 
deene  <ff  the  Circtat  Court  mutt  be  cf^rmed.  In 
reaching  this  conclusion  we  have  assumed  that 
the  appeal  has  brought  before  us  the  claims 
which  are  not  over  f5,000,  and  have  not  con- 
sidered the  qnestion  as  to  whether  this  is  or  is 
not  a  case  in  which  our  lurisdiction  as  to  those 
claims  could  be  successfully  challenged. 

True  copy.    Test : 

James  H.  MoKenney,  derk.  Sup.  Court,  V.  8. 

ateA-Wl  XT.  B.,  SM ;  98  N.  T..  60. 


UNITED  STATES,  Flff.  in  Err., 

V. 

FREDERICK  FRERICHS,  Claimant  of  the 
House  and  Lot,  etc.,  known  as  Ko.  3  Abat- 
Tora  I*LACB,  in  the  Citt  of  New  Yobk. 

<8ee  8.  C,  "17.  S.  v.  Abatobr  Place,"  18  Otto,  IBO-IBB.) 
SeoKmable  eatue  of  eeitvre— final  judgrMnt. 

1.  The  lefueal  of  the  Dlstriot  Court  to  grant  a  oer- 
tlflaate  of  reasonable  cause  of  aelzoie.  Is  not  a  mat- 
ter whiob  can  be  reviewed  in  the  droult  Oourt  or  in 
this  court. 

%.  The  giaoting  of  the  certlfloate  is  not  a  final 
Judgment  to  which  a  writ  of  error  will  lie. 

[No.  74.] 
Submitted  Nov.  7, 1881.   Decided  Not.  go,  188t. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York.  . 
The  history  and  facts  of  the  case  appear  in  the 

Statement  of  the  case  by  Mr.  Juttiee  Woods : 
The  following  sections  of  the  Revised  Stat- 
utes of  the  United  States  are  pertinent  to  the  con- 
troversy in  this  case: 

"  Sec.  909.  In  suits  or  informations  brought, 
where  any  seizure  is  made  pursuant  to  any  Act 
providing  for  or  regulating  the  collection  of  du- 
ties on  imports  or  tonnage,  if  the  property  is 
188 


claimed  by  any  person,  the  burden  of  proof 
shall  lie  upon  such  claimant;  I*rovided,Tha,t 
probable  cause  is  shown  for  such  prosecution  to 
be  Judged  of  ^the  court. 

Sec.  970.  When,  in  any  prosecution  com- 
menced on  account  of  the  seizure  of  any  vessel, 
goods,  wares  or  merchandise,  made  1^  any  ef- 
fector or  other  officer  tmder  any  Act  of  Congrass 
authorizing  such  seizure,  judgment  is  renctered 
for  the  claunant,  but  it  appears  to  the  court  that 
there  was  a  reasonable  cause  of  seizure,  the 
court  shall  cause  a  proper  certificate  thereof  to 
be  entered,  and  the  claimant  shall  not  In  such 
case  be  entitled  to  costs,  nor  shall  the  person 
who  made  the  seizure  nor  the  prosecutor  be  lia- 
ble to  suit  or  judgment  on  account  of  such  suit 
or  prosecution;  Provided,  That  the  ve8BeI,goods, 
wares  or  merchandise  be,  after  judgment,  fcurth- 
with  returned  to  such  claimant  or  his  agent." 

This  case  was  an  information  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  South- 
em  District  of  New  York  against  a  distUloy, 
claiming  that  it  was  forfeited  to  the  United 
States  for  violation  of  the  revenue  law^ 

Frerichs,  the  defendant,  appeared  as  claimant 
and  denied  the  forfeiture.  Upon  the  trial,  the 
District  Court  was  of  opinion  that  there  was  no 
evidence  of  any  violation  of  the  revenue  laws 
for  which  the  seizure  had  been  made,  and  di- 
rected a  verdict  for  the  claimant,  whidh  having 
been  brought  in,  judgment  was  rendmed  there- 
on in  his  favor. 

Thereupon  the  United  States,  by  their  attor- 
ney, moved  the  court  to  enter  of  record  a  cer- 
tificate that  there  was  a  reasonable  cause  of  seiz- 
ure. The  motion  was  denied.  The  case  was 
then  carried  by  writ  of  error  to  the  Circuit 
Court,  where  it  was  adjudged  tha>  there  was  no 
error,  in  the  record.  To  reverse  this  latter  Judg- 
ment, this  writ  of  error  is  prosecuted,  llieonfy 
question  raised  In  this  court  is,  whether  the  Dis- 
trict Court  erred  in  refusing  to  enter  the  certif- 
icate of  reasonable  cause. 

Mr.  Samuel  F.  ndlUps,  SoUeitor-Om.., 
for  plaintiff  in  error. 

Mr.  Edward  Saloason,  for  defendant  in 
error. 

Mr.  JtuUee  Woods  delivered  the  ofdnion  of 
the  court: 

Weare  of  opinion  that  the  refusal  of  the  Dis- 
trict Court  to  gnmt  a  certificate  of  reasonable 
cause  is  not  a  matter  which  can  be  reviewed  in 
the  Circuit  Court  or  in  this  court.  It  is  only 
from  final  judgments  that  a  writ  of  error  lies 
from  the  Dutrict  to  the  Oix<»it  Court,  or  trom 
the  latter  court  to  the  Supreme  Court 

The  granting  or  the  renisal  to  grant  the  cer- 
tificate IS  not  a  final  judgment  in  the  sense  of 
the  statute  which  allows  writs  of  error.  The 
certificate  when  granted  is  no  part  of  the  origi- 
nal case.  It  is  a  collateral  matter,  which  ariws 
after  final  judgment. 

It  is  granted  to  protect  the  person  at  whose 
instance  the  seizure  was  made,  should  an  action 
of  trespass  be  brought  uainst  him  by  the  olaink- 
ant  for  the  wron^ul  seuure  of  the  tatter's  prop- 
erty. The  granting  of  the  certificate  of  reason- 
able cause  is,  therefore,  only  antecedent  and  an- 
dllaiy  to  another  suit,  and  is  not  a  final  judg- 
ment in  the  case  in  which  it  is  given.  Itisnot 
final  or  effectual  for  any  purpose  unless  certain 
facts  subsequent  to  the  judgment  are  shown, 

^       109  V.  S. 
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DHiielj:  the  fanmediate  return  to  the  claimant 
or  ids  agent  of  the  property  seized  in  the  original 

This  court  has  decided  that  a  refoaal  toenter 
ntmteretur  on  a  bail  bond,  that  judgments 
twvding  or  refnaing  to  award  or  setting  aside 
writs  of  restitution  in  actions  of  ejectment,  that 
t  lodgment  on  a  writ  of  error  wram  nobit,  that 
t  jndcment  refusing  a  writ  of  venditioni  expo- 
iMi^  toat  a  refusal  to  qnash  an  execution  or  to 
qoad)  a  forthcoming  bond,  were  not  final  judg- 
mats  to  which  a  writ  of  error  would  lie.  Mor- 
mUy.  Batt,  18  How.,  212;  Smith  v.  Trdbue,  9 
Ptt,  4;  Barton  t.  Fongth,  6  Wall.,  190  [72  U. 
S.,  XVm.,  M61;  Gregg  v.  Fonyth,  2  Wall.,  66 
m  C.  8.,  XVn..  782];  PiekeU  v.  Legerwood,  7 
Fee,  144;  B09U  y.  ZadiarU,  6  Pet,  648;  Stan* 
T.  Gee,  14  Pet.,  1;  MeOargo  v.  Chapman,  20 
How., 666  [61 U.  8.,  XV.,VI&l];Ami*v.  Smith, 
It  Pet,  808;  see,  also,  Barkerv.  BoOier,  SMees. 
*W.,618. 

These  aathorities  lead  to  the  opinion  we  have 
expnased  in  this  case.     We  think  the  judgment 
ifihe  Circuit  Court  thould  be  <^fflrmed;  anditii 
mtritred. 
Iknoonr.  Test: 

James  B.  MoKennejr,  clerk,  Snp.  Court,  U.  S. 


SAXUEL  OSBORNE,  Jr.,  F%ff.  in  Err., 

«. 

COUNTY  OP  ADAMS,  ni  State  of  Nb- 

BRA  UK  A. 

(Bee  8.  C 18  otto,  181-188L) 

Xmidpal  iond$  for  u^at  purpoee*  may  be 
imied, 

■A  rtMiu  irlst  min  Is  not  a  work  of  Internal  tan- 
pnncmeiiL  wttbln  tbe  meaning  of  a  Statute  of  Ne- 
RMka  watioriMiag  counties,  oides  and  precincts  of 
osaoiaed  counties,  to  Isua  bonds  "to  aid  in  the 
eaatmtloo  of  any  railroad  or  other  work  of  In- 
Imal  ImproveptBPt."    . 

[No.  677.] 
MMttNf  Hot.  g,  ISSS.  Decided  Noe.  to,  1889. 

IWiio»forre)kearingfiledMay7,i88S.  Pe- 

UHendemied  Oct.  IS,  JISSS. 

F  ERROR  totbe  Circait  Court  of  the  United 
States  for  the  District  of  Nebraska. 
Hib  pedtioa  in  this  case  was  filed  In  the  court 
Maw,  Of  tbe  plitintiiT  in  error,  to  enforce  the 
HTinaitof  tbe  oonponsof  certain  bonds  issued 
W  the  Hffci'*'"*^  ooontyto  aid  in  the  oonstruc- 
mof  a  steam  erist  mill. 
The  court  befow  sustained  a  demurrer  and 

2n  jndgmesit  f<»-  the  defendimt ;  whereupon 
tpUnOff  sued  out  this  writ  of  error. 
'    Mmtn.    Adnak    H.   Bowen,   John    H. 
AnHB  and  J.  G.  Oorwin,  tot  jiaintiS  in  error. 
Mtmrt.  Jobm  Don^^han  and  John  M.  Bo- 
Its,  for  defendant  in  error. 

Mr.  JfuUee  IfaHnr  deliveied  the  opinion  of 
4eeo«rt: 

A  steam  grist  mOI  is  not,  in  our  otdnion,  a 
Wkoffatemal  fanprovement,  within  the  mean- 
^<(  fte  Statute  of  Nebraska,  approved  Feb- 
nMylB.  1880,  whkdi  authorizes  coimties,  dties 
■d  TweluulB  of  organized  counties  "  to  issue 

"Baal  note  brJSr.  JtisHoe  HABiiAir. 
Bm  M  Ono.  U.  S.,  Book  27. 


bonds  to  aid  in  the  construction  of  any  railroad 
or  other  work  of  internal  improvement." 

The  case  of  Burlington  v.  Beariey,  94  TJ.  S., 
812  [XXTY.,  163],  is  not,  assuppoeed  by  coun- 
sel, an  authority  for  a  different  conclusion. 
That  case  arose  under  a  Statute  of  Kansas, 
which  empowered  municipal  townships  in  that 
State  to  issue  bonds  "  For  the  purpose  of  build- 
ing bridges,  free  or  otherwise,  or  to  aid  in  the 
construction  of  railroads  or  water-power,  by 
donation  thereto,  or  the  taking  of  stock  therein, 
or  for  other  works  of  internal  improvement." 
The  bonds  there  in  suit  were  issued  to  aid  in  iiie 
construction  and  completion  of,  and  to  furnish 
the  motive  power  for,  a  steam  custom  grist 
mill.  It  was  held  that  the  statute,  reasonably 
Interpreted,  embraced  a  grist-mill  operated  iij 
steam,  as  well  as  one  run  by  water-power ;  that, 
since  municipal  aid  was  authori^d  for  "  the 
construction  of  *  •  ♦  water-power,"  the 
phrase  "  other  works  of  internal  improvement," 
in  the  Kansas  Statute,  might  be  fairly  construed 
as  embracing  works  of  the  same  class,  and  con- 
sequently as  embradng  a  steam  grist-mill.  Tlie 
court  was  somewhat  influenced,  as  plainly  ap- 
pears from  its  opinion,  by  decisions  of  the  Su- 
preme Court  of  Kansas,  particularly  that  of 
Xeavenuorth  Co.  v.  Mitter,  7  Kan.,  4TO. 

Tbe  present  case  is  different  Tlie  only  woriK 
of  internal  improvement  specially  described  in 
the  Nebraska  Statute,  is  that  of  a  railroad,  and 
we  are  not  justified  by  anything  in  Bwriington 
V.  Btadey,  or  in  the  deciaons  of  the  courts  of 
Nebraska  in  holding  that  a  steam  or  other  kind 
of  grist-mill  is  of  the  dass  of  internal  improve- 
ments which  municipal  townships  in  that  State, 
were  empowered,  by  the  statute  in  question,  to 
aid  by  an  issue  of  bonds. 

For  these  reasons  we  adjudge  that  the  bonds 
issued  by  the  County  Commissionera  in  behalf 
of  Juniata  Precinct,  in  Adams  County,  Ne- 
braska, in  aid  of  the  construction  of  a  steam 
grist-mill  in  that  precinct,  are  unauthorized  by 
the  Act  of  Fefaraary  16, 1809  ;  and  as  authoriQr 
for  their  issue  is  not  daimed  to  exist  under  any 
other  statute,  thev  must  be  held  to  be  without 
binding  force  against  the  precinct 

The  judgment  it,  eoniequerMy,  c^jfimed. 

True  copy.    Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  U.  S. 

ated-lOe  U.  8.,  1 :  m  D.  &,  810;  118  U.  8.,  T. 


EDWARD  G.  MASON,  Appt, 

«. 

NORTHWESTERN  MUTUAL   LIFE   IN- 
SURANCE COMPANY. 

(Bee  S.  C,  16  Otto,  VB-lflS.) 

Bedemptionfivm  mor^/age/oreelow 
Mdered. 

*L  The  error  of  an  atMOtuteforeoloeure  of  the  right 
of  redemption,  without  allowing  fifteen  months  for 
that  puifiose  by  the  decree,  to  not  waived  by  the 
failure  of  the  defendant  to  tender  tbe  ledemptioii 
money  within  that  time,  when  the  case  ta  brought  to 
this  ooort  by  an  appeal  taken  within  the  two  years 
allowed  by  the  Act  of  (tongiess. 

2.  Tbeoasesof  Brinfly.Ina.Oo.,MU.8-«7rnUVJ; 
Burley  V.Flint,  tesfKerm  of  tlA court l3CXVI.,te8l: 
and  Suitterlin  v.  Ins.  Co.,  90  HI.,  Ml,  considered  and 
explained. 

[No.  79.) 
•Head  notes  by  Mr,  Justice  MnJ ii.  ,-^  i 
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APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  Edward  O.  Maaon,  for  appellant: 

The  decree  of  foreclosure  entered  January  2, 
A.  D.  1877,  made  no  provision  for  redemption 
after  sale,  and  was,  uerefore,  erroneous,  and 
should  be  reversed. 

Brine  v.  Jn*.  C4>.,  96  U.  S.,  «27(XXrV.,  858); 
Burlejf  v.  mint,  106  U.  8.,  247  (XXVI.,  988); 
Onie  V.  PbmU,  98  U.  8.,178fXXV.,289); 8mfl 
V.  Smith,  102  U.  8.,  450  (XXVI.,  19«). 

The  position  of  appellant  is  not  affected  by 
the  expiration  of  the  statutory  time  of  redemp- 
tion. 

It  can  hardly  be  seriously  claimed  that  the 
appellant,  apposing  to  this  court  to  reverse  the 
erroneoiis  decrees  in  this  cause,  can  be  deprived 
of  his  remedy  because  the  statutory  penod  of 
redemption  has  expired  pending  the  appeal. 

U.  8.V.  Bieheeo,  no  How.,  261(61  U.  8.,  XV.. 


ifr.  ThoouM  Hoyne,  for  appellant. 


Mr.  Juttiee  Miller  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  from  the  Circuit  Court  for 
the  Nothem  District  of  niinois. 

The  suit  l>elow  was  a  bill  in  chancery  to  fore- 
close a  mortgage  brought  by  the  Insurance  Com- 
pany against  Hurphv  and  others.  Murphy,  the 
mortjn^r,  after  making  the  mortgage,  bad  as- 
signMl  the  property  to  Edward  G.  Mason,  the 
appellant,  and  Mason  was  made  a  party  to  the 
foreclosure  suit  with  a  view  to  barring  his  equity 
of  r^empdon.  On  the  second  day  of  January, 
1877,  a  decree  was  entered  for  the  amount  of 
the  money  due  on  the  mortgage,  and  directing 
H.W.  Bidiop, a  master  in  chancery  of  the  court, 
to  sell  the  propertv,  and  to  make  such  sale  "  in 
accordance  with  the  course  and  practice  of  this 
court." 

The  master,  in  due  time,  reported  the  sale  of 
the  property  to  the  complainant,  which  report 
and  sale  were,  on  the  81st  day  of  July,  1877, 
confirmed.  The  decree  of  confirmation  con- 
tained a  clause  that  the  defendants,  including 
Mason,  "  be  forever  barred  and  foreclosed  of 
all  equity  of  redemption  in  or  to  said  property, " 
and  directed  the  commissioner  to  make  a  deed 
and  deliver  possession  to  the  purchaser. 

From  this  decree  Mason,  in  proper  time,  took 
the  present  appeal. 

The  error  relied  on  to  reverse  the  decree  is 
the  absolute  foreclosure  of  the  equity  of  redemp- 
tion, witiiout  aUowing  the  time  for  that  purpose 
wliich  the  Statute  of  Illinois  provides.  The  case 
comes  directly  within  that  oi  Brine y.  Int.  Co., 
96  U.  8.,  627  [XXIV.,  858].  Indeed,  it  is 
stronger,  for  while  in  that  case  we  took  the  ad- 
mission of  counsel  on  both  sides  that  "  a  sale  in 
accordance  with  the  course  and  practice  of  the 
court  "  meant  a  sale  which  did  not  admit  of  any 
equity  of  redemption,  we  have  in  this  case  a  de- 
cree of  confirmation  of  the  sale  which  expressly 
and  in  the  strongest  terms  cuts  off  all  such  right. 
In  accordance  with  the  principle  settled  by  this 
court  in  the  case  of  Brine  v.  Jn».  Co.,  both  these 
decrees  were  erroneous. 
180 


It  is,  however,  urged  as  a  reason  for  not  ap- 
plying that  principle  in  the  present  case,  that 
the  appeal  was  not  taken  until  after  the  period 
had  ei^wed  within  which  the  appellant  could 
by  the  statute  have  exerdaed  the  r^t  of  re- 
demption, and  that  he  has  neither  paid  nor  tend- 
ered the  sum  necessary  to  redeem.  The  cases 
of  SuitterKn  v.  /tm.  O^. ,  90  IlL ,  491,  and  Bwrlqi 
V.  Flint,  106  U.  8.,  247  [XXVI.,  986],  decided 
at  the  last  Term  of  this  court,  are  relied  on  in 
support  of  this  view. 

The  first  of  these  cases  was  a  suit  in  the  State 
Court  of  Illinois,  to  obtain  the  benefit  of  the 
right  of  redemption  from  a  sale  under  a  fore- 
closure decree  in  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois.  The 
Supreme  Court  of  Illinois  refused  the  relief 
asked  because  the  plaintiff  in  that  court  bad 
made  no  effort  to  redeem  within  the  statutory 
period,  a  ruling  which  this  court,  in  the  case  of 
Burleg  V.  Mint,  held  to  be  sound. 

The  reason  for  this  is  that,  while  not  seeking 
to  reverse  the  decree  under  which  the  sale  was 
made,  nor  to  set  aside  the  sale,  the  proceeding 
recognized  both  as  valid,  and  undertook  to  as- 
sert the  right  of  the  party  to  redeem,  as  thouBJi 
the  sale  hMl  been  made  in  accordance  with  £e 
Statute  of  Illinois.  This  right,  of  course,  could 
only  be  secured  b^  a  strict  compliance  with  that 
statute,  and  havmg  permitted  the  period  to 
elapse  within  which  he  had  a  right  to  redeem, 
he  came  too  late.  The  court  veiy  properly  dis- 
missed the  bill. 

In  the  case  of  Burieg  v.  FlirU  this  court  ap- 
proved and  adopted  the  views  of  the  Illinois 
court,  and  applied  the  principle  to  the  case  of  a 
bill  of  review  which  sought  me  same  end.  The 
bill  was  filed  after  the  period  of  statutory  re- 
demption and  without  any  tender  of  the  amount 
necessary  to  redeem  within  that  time. 

Both  these  cases  differ  from  the  present  one, 
in  that  they  were  efforts  to  enforce  the  ri(^t  of 
redemption  outside  of  and  against  the  terms  of 
the  decree,  while  the  present  case  seeks  by  an 
appeal  to  reverse  and  set  aside  the  decree.  In 
the  former  cases,  equity  required  that  before 
coming  to  the  court  tor  the  relief  which  plaint- 
iffs asked,  they  should  have  done  what  the  law 
required  of  them,  or  go  at  least  so  far  as  to  offer, 
within  proper  time,  to  pay  the  redemption 
money.  Not  having  done  this,  the  court  very 
properly  refused  to  permit  them  to  exercise  th& 
right  after  that  time  had  passed,  and  with  it  the 
right  to  redeem.  In  the  present  case  the  appel- 
lant has  exercised  his  right  of  appeal  from  ttie 
decree  within  the  time  allowed  to  him  by  the 
laws  of  the  United  States  for  that  purpose.  He 
has,  therefore,  rightfully  brought  this  case  be- 
fore us  for  review.  His  right  to  do  this  does 
not  depend  upon  any  offer  to  redeem  within  the 
fifteen  months  allowed  by  the  Illinois  Statute, 
but  is  an  absolute  right,  which  we  cannot  refuse 
or  deny.  As  it  is  apparent,  from  the  face  of 
the  decree  and  from  what  we  have  said  in  the 
case  of  Brine  v.  Jn».  Co.,  that  both  the  original 
decree  of  sale  and  the  subsequent  decree  of  con- 
firmation are  eroneous  in  refusing  to  allow  the 
right  of  redemption  tmder  the  statute,  they 
must  be  reversed.  If  anything  were  necesaaiy 
to  add  force  to  this  reasoning  it  would  be  found 
in  the  fact  that  the  appellant  Mason,  in  his  an- 
rwer  to  the  original  foreclosure  bill,  expressly 
referred  to  the  Statute  of  Illinois  and  asked  that 
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ta^  decree,  made  in  the  case  should  make  pro- 
THoa  for  redemptton  within  fifteen  months 
ifler  the  sale. 

Tie  dtareefirr  mde  and  the  decree  of  eonfirma- 
Hon  cf  <i«  Cireait  Court  are  reverted,  and  the 
eamremanded  to  that  court  for  further  proeeed- 
i»g$  inaeeordanee  with  thie  opinion. 

Mr.  Jngtiee  H>rl»n  being  absent  at  the  ar- 
gnment,  took  no  part  in  the  decision  in  this 
cue. 

Dmeoopjr.    Teat: 

James  H.  KcKenney,  Clerk,  Sup.  Court,  U.  S. 


ALEXANDER  FRASER  et  al.,  Plfft.  in 

Bit., 

«. 

WILLIAM  JENNI80N  bt  al. 

(See  a  C,  l«  Otto,  in-l9G.) 

Jtemooal  ofeauee — by  part  of  partiei. 

L  'R)  entitle  a  party  to  a  removal  under  the  sec- 
ond ohuae  of  tbe  2d  section  of  the  Act  of  March  3, 
IffiS,  there  must  exist  in  the  suit  aseparate  and  dis- 
tioot  eause  of  action,  on  which  a  separate  and  dis- 
tinot  suit  mtelit  properly  luire  been  brought  and 
ccorptete  relief  affoioed  as  to  audi  cause  of  action, 
wltta  all  the  parties  on  one  side  of  ttiatcontroverBy 
cttimn  of  d&f erent  States  from  those  on  the  other. 

2.  Wliere  the  contest  is  Joint,  and  is  not  separable 
for  any  purpose,  as  the  probate  of  a  wlll,part  of  the 
patties  oo  one  aide  of  It  cannot  remove  the  cause 
vtwte  it  is  not  removable  as  to  alL 

[No.  72.] 

Argued  Not.  7, 9, 188S.  Decided  Nim.  SO,  188i. 

Fl  ERROR  to  the  Circuit  Court  of  the  United 
States  fcH-  the  Eastern  District  of  Michigan. 
The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Mettn.  Henry  H.  DnlBeld  and  Edwardt 
Pierrepont,  f  or  iMolntiffs  in  error. 

JKsMra.  "WilliMn  Jennison  and  W.  A. 
Moon,  tor  defendants  in  error. 

Mr.  OMtfJtuHee  Waite  delivered  the  opin- 
kn  at  the  cotirt  : 

The  defendants  in  error  filed  in  the  Probate 
Coait  of  "Wayne  County,"  Michigan,  a  paper 
parporting  to  "be  the  will  of  Alexander  D.  Ira- 
•er,  and  asked  that  it  be  admitted  to  probate. 
The  court  appointed  a  time  and  place  for  the 
bearing,  ana  gave  the  general  notice  required 
by  law  to  all  persona  interested.  In  due  time 
Hhs  Fnaex,  Alexander  Fraser,  Elizabeth  Cal- 
rin,  Sophia  Redden,  Mary  Calvin,  Francis  P. 
Fiaser,  and  John  Fraser,  heirs  at  law  of  the  de- 
cedent, appeared  and  jointly  gave  notice  of  Uieir 
lotention  to  contest  the  probate,  "On  the 
gromids  tlut  the  said  Alexander  D.  Fraser  was 
not,  at  Oie  date  of  the  alleged  execution  thereof, 
ot  aoond  mind  and  memory  ;  that  he,  at  that 
tine,  did  not  have  mental  capacity  to  make  a 
win ;  that  the  said  paper  was  procured  to  be 
executed  by  imdTie  influence,  and  that  the  same 
vMnot  executed  and  attested  in  the  manner  re- 

Hon.— BmrocoI  of  eavaet  wndtr  Act  of  1871:  etti- 
Sj*t>-  8eeiiotetoBemovalOB8e8,100U.S.,XXy„ 
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quired  by  said  statute. "  Alexander  Fraser.one 
of  the  contesting  heirs,  was  a  citizen  of  Illinois, 
and  Francis  P.  Fraser,  another  contestant,  a 
citizen  of  Iowa,  All  the  other  contestants  were 
citizens  of  Michigan,  as  were  the  appellees  who 
were  named  executors  of  the  will.  At  the  time 
and  place  appointed  the  proponents  and  con- 
testants appeared  and,  after  a  hearing,  the  will 
was  admitted  to  probate  and  letters  testamenta- 

S  granted  to  the  appellees.  By  the  laws  of 
ichigan  the  order  for  the  probate  of  a  will,  as 
long  as  it  remains  unreversed,  is  conclusive  evi- 
dence of  the  due  execution  of  the  will;  Comp. 
L.  Mich.  1871,  p.  1874,  sec.  4841;  but  any  per- 
son aggrieved  by  such  an  order  mav  appeal  to 
the  circuit  court  of  the  coimty,  bv  flung  m  time 
a  notice  to  that  effect  with  the  judge  of  probate, 
with  his  reasons  therefor,  and  also  an  appeal 
bond.  Jd.,  p.  1562,  sec.  5216.  Notice  of  the 
appeal  must  be  given  to  the  adverse  party,  and 
copies  of  the  proceedings  in  the  probate  court 
filed  in  the  circuit  court.  Sec.  5218.  After  the 
case  gets  to  the  circuit  court^  that  court  is  re- 

S aired  to  "Proceed  to  the  trial  and  determina- 
on  of  the  question  according  to  the  ndes  of 
law,  and  if  there  shall  be  any_  question  of  fact  to 
be  decided,  issue  may  be  joined  thereon  under 
the  direction  of  the  court,  and  a  trial  thereof 
had  by  a  jury."  Sec.  5220.  The  circuit  court 
may  make  such  order  or  decree  as  the  judge  of 
probate  ought  to  have  made,  and  remit  the 
case  to  the  probate  court  for  further  proceed- 
ings.   Sec.  5226. 

After  the  order  admitting  this  will  to  probate 
was  entered,  Alexander  Fraser  and  Fruicis  P. 
Fraser,  who  were  not  citizens  of  Michigan,  ap- 
pealed to  the  circuit  court,  as  did  also  tae  other 
contestants.  The  two  appeals  were  in  form 
separate,  but  they  were  taken  at  the  same  time 
and  on  the  same  grounds.  They  were  filed  in 
the  circuit  court  together,  and  the  same  order 
was  entered  in  both  for  allegations  of  objections 
to  the  vrill  and  for  notice  to  the  proponents. 
Under  this  order  the  same  issues  were  joined  at 
the  same  time  in  both  appeals,  and  the  appel- 
lants in  both  demanded  jiuy  trials.  The  papers 
filed  in  the  two  appeals  were  substantially  cop- 
ies of  each  other,  except  as  to  the  names  of  the 
appellants. 

As  soon  as  the  issues  were  joined,  Alexander 
Fraser  and  Francis  P.  Fraser,  citizens  of  States 
other  than  Michigan,  filed  their  petition  for  a 
removal  of  the  cause  to  the  Circuit  Court  of  the 
United  States  for  the  proper  district.  In  their 
petition  for  removal  they  made  no  reference  to 
any  other  contestants  than  themselves,  nor  to 
any  other  appeal  than  their  own.  The  state 
court  refused  the  removal,  and  thereupon  the 
petitioning  appellants  filed  in  the  Circiut  Court 
of  the  Umted  States  a  copy  of  the  record  in  the 
Circuit  Court  of  the  State,  so  far  as  it  related  to 
them,  but  which  failed  to  show  that  any  persons 
except  themselves  had  united  in  the  contest. 
The  cause  having  been  docketed  in  the  Circuit 
Coiurt  of  the  Unued  States,  the  proponents  of 
the  will  appeared  and  moved  to  remand,  filing 
with  their  motion  an  affidavit  showing  that  the 
record  presented  by  the  petitioners  was  defec- 
tive. The  coiirt  thereupon  issued  a  certiorari 
to  bring  in  the  whole  record,  "  Including  the 
record  of  all  the  appeals  taken  from  the  order 
of  the  probate  court  ♦  »  ♦  admitting 
the  will  to  probate,  by  whomsoever  instituted.^ 
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In  obedience  to  the  command  of  this  eertiorwri, 
a  copy  of  the  whole  record  was  certified  to  the 
Circnut  Court  of  the  United  States,  and  the 
foregoing  facts  appearing  therefrom,  the  order 
to  remand  was  granted.  From  that  order  Al- 
exander Fraaer  and  Francis  P.  Fraser  brought 
this  writ  of  error. 

The  objections  to  the  removal  Insisted  on 
here  are: 

1.  That  a  proceeding  in  a  state  court  for  the 
probate  of  a  will  is  not  removable  ; 

2.  That  if  such  a  proceeding  is  removable, 
the  application  in  the  present  case  should  have 
been  made  to  the  probate  court  prior  to  the  hear- 
ing there,  and  that  it  comes  too  late  after  the  ap- 
peal from  that  court  to  the  Circuit  Court  of  the 
State;  and, 

8.  That  the  requisite  dtizenahip  of  the  par- 
ties does  not  exist 

In  the  view  we  take  of  the  case  it  is  neces- 
sanr  to  consider  only  the  last  of  these  objections. 

la  Michigan,  on  an  appeal  from  the  order  of 
a  probate  court  admitting  a  will  to  probate,  there 
is  but  one  main  issue,  to  wit:  "whether  tiie  pa- 
per propoimded  is  or  is  not  a  wiU.  There  may 
be  more  or  less  minor  issues  included,  but  they 
all  belone  to  the  same  inquiry,  and  cannot  l>e 
presented  separately."  HaXhavsa/if»  Appeal,  46 
Mich.,  828  ;  People,  ex.  rel.  Fraier,  v.  Wajfite 
Co.  [Judge],  39  Mich. ,  198.  The  only  thing  the 
appellate  court  can  do  is  to  determine  the  main 
inue,  and  certify  its  judgment  to  the  probate 
court 

The  contest  in  this  case  was  begun  by  citizens 
of  Michigan  jointly  with  citizens  of  Illinois  and 
Iowa  agamst  other  citizens  of  Michigan.  There 
was  but  a  single  proceeding,  and  t£eA  between 
all  the  contestants  on  one  side  and  all  the  pro- 
ponents on  the  other.  There  was  but  one  jndg- 
ment,and  that  against  aU  the  contestants.  From 
the  very  nature  of  the  proceeding  there  could 
have  been  no  other.  Either  all  the  contestants 
must  succeed  or  all  faQ.  They  were  all  heirs- 
at-Iaw,  and  whether  the  will  was  established  or 
set  aside,  it  would  affect  them  all  alike  and  in 
the  same  right. 

Neither  was  the  position  of  the  parties  or  the 
nature  of  the  contest  changed  because  two  ap- 
peals were  taken  by  the  contestants  instead  of 
one.  By  the  operation  of  the  two  appeals,  the 
controversy  was  transferred  from  the  probate 
to  the  circuit  court,  and  it  stood  in  the  circuit 
court  just  as  it  did  in  the  probate  court,  with  aU 
the  contestants  actively  participating  in  the  con- 
test on  one  side  and  all  the  proponents  on  the 
other.  It  is  unnecessary  to  consider  what  would 
have  been  the  effect  of  an  appeal  by  the  citizens 
of  Illinois  and  Iowa  alone,  for  the  citizens  of 
Michigan  were  not  content  to  leave  the  case  in 
that  po8ition,but  followed  it  to  the  circuit  cotirt 
themselves  in  the  character  of  appellants.  Un- 
less, therefore,  there  was  in  the  proceeding,  as 
it  stood  in  the  Circuit  Court  of  the  State,  a  sep- 
arate controversy  which  was  wholly  between 
citizens  of  different  States,  and  which  could  be 
fully  determined  between  them,  there  could  not, 
according  to  the  rule  established  in  the  HemoaU 
Ocuei.  100  U.  8.,  467  [XXV.,  598],  and  Blake 
V.  MeKim,  108  U.  S.,  886  [XXVI.,  568], beany 
removal  to  the  Circuit  Court  of  the  United 
States  under  the  Act  of  March  8,  1875,  ch.  187 
[18  Stat,  at  L.,  4701.    1  Sup.  K.  8.,  173. 

But  the  plaintins  in  error  insist  there  was 
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such  a  separate  controversy,  and  that  they  were 
entitled  to  a  removal  under  the  rulings  in  Bar- 
ney  v.  Latham,  108  U.  8.,  205  [XXVI.,  514]. 
To  this  we  cannot  agree.  As  has  already  beoi 
seen,  the  contest  when  began  was  joint  and  pre- 
sented but  one  issue  for  triaL  To  entitle  a 
party  to  a  removal  under  the  2d  clause  of  the 
2d  section  of  the  Act,  there  must  exist  in  the 
suit  a  separate  and  distinct  cause  of  action,  on 
which  a  separate  and  distinct  suit  might  prop- 
erly have^  been  brought  and  complete  relief  ta- 
foraed  as  to  such  cause  of  action,  with  all  the 
parties  on  one  side  of  that  controversv  citizens 
of  different  States  from  those  on  tne  other. 
Bi/de  V.  SiMe,  104 U.  S.,  407j:XXVI.,828].  To 
say  the  least,  the  case  must  be  one  capable  of 
separation  into  parts,  so  that,  in  one  of  the  parts, 
a  controversy  will  be  presented  with  dtizens  of 
one  or  more  States  on  one  side  and  dtizens  of 
other  States  on  the  other,  which  can  be  fully  de- 
termined without  the  presence  of  any  of  the  oth- 
er parties  to  the  suit  as  it  has  been  begtm.  Such 
is  not  this  case.  As  was  said  by  the  Supreme 
Court  of  Michigan  in  this  very  contest  when  an 
application  was  made  for  a  mandamvs  to  com- 
pel the  circuit  court  to  set  aside  an  order  con- 
solidating the  two  appeals,  "  The  probate  of 
every  wul,  whether  in  the  original  or  appellate 
tribunal,  must  always  be  single  and  complete 
in  one  hearing.  It  would  be  absurd  to  nave 
such  proceedings  severed,  so  that  the  will  might 
be  held  good  as  to  one  class  of  contestants,  and 
bad  as  to  another.  No  matter  how  many  dif- 
ferent persons  may  appeal,  they  can  only  raise 
one  issue,  and  there  can  be  but  one  trial  of  that 
issue,  wluch  is  to  determine  the  question  of 
willornowilL  •  •  »  There  can  be  no  such 
thing  as  a  determination  of  testacy  or  intestacy, 
which  binds  one  appellant  and  noes  not  bind 
the  rest.  The  controversy  includes  all  interests 
that  the  law  recognizes  for  any  purpose,  and 
binds  alL"  For  these  reasons  it  was  held  that 
all  of  the  several  claims  of  appeal  were  merelr 
appearances  in  a  single  and  indivisible  proceed- 
ing, which  could  not  be  severed  for  any  pur- 
pose. The  maitidamiu  asked  for  was  refused, 
the  court  remarking  that  the  order  for  consoli- 
dation was  entirely  unnecessary  and,  undoubt- 
edly, made  out  of  abundant  caution.  This 
seems  to  be  conclusive  of  the  question  now  un- 
der consideration.  The  contest  was  joint  when 
it  was  begun.  It  was  joint  after  the  two  appeals 
were  taken,  and  is  not  separable  for  any  pur- 
pose. Although,  in  form,  separate  issues  were 
joined  in  the  appeals,  in  reabty  they  were  but 
one  and  were  capable  of  but  one  triaL 
The  order  remanding  the  caiue  it  ({firmed. 
Trueoopy.   Test:  _ 

Jamee  H.  HoKenney,  CSerk,  Sup.  Court,  IT.  & 

ated-lU  U.  &.  Ue ;  UB  U.  8.,  an ;  m  U.  S.,  8& 


HENRY  C.  BROWN,  Bff.  in  Err., 

e. 

STATE  OP  COLORADO. 

(See  8.  C 16  Otto,  96-99.) 

Federal  question,  what  is. 

In  a  suit  of  ejectment  In  a  state  oomt  broDriit  Iqr 
theStateofOolonido,aD  objeotion  to  a  deed  oon- 
veylng  the  land  to  tbe  Territory  of  Colorado,  that 
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ttw  IteTittnT  oooM  not  take  a  ooiiTejranoe  of  real 
piopertT  vtihout  the  oonaentof  tbeGOTemmentof 
the  United  States,  doee  not  raise  anr  federal  ques- 
tiaa  of  wliiab  this  court  has  Jnrisdiotton,  where  the 
ol4tgtion  «■■  not  based  on  any  statute  of  the  Unit- 
ed States 

Pfo.  612.] 
MMoiu  nibmitltd  Oct.  30, 188S.    Decided  Nov. 

eo,  1881. 

F  ERROR  to  the  Supreme  Court  of  tbe  State 
ofC(rforado. 

nils  action  was  brouj^t  in  the  District  Court 
in  and  for  Arapahoe  CounQr,  Colorado,  by  the 
defendant  in  error,  to  recover  a  certain  tract  of 
bud,  known  as  the  "Capitol  Orounda,"  situated 
in  Denver. 

The  case  was  tried  bythe  court,  trial  bv  fury 
baring  been  waived.  The  trial  resulted  In  a 
lodgment  in  favor  of  the  plaintiff.  The  court 
below  having  afSnned  this  judgment,  on  ap- 
peal, ttie  defendant  sued  out  this  writ  of  error. 

The  facts  of  the  case  are  stated  by  the  court. 

On  motion  to  dismiss. 

Xmn.  Cli»i4««  H.  Toll,  Atty-Oen.,  of  Col- 
tndo,  and  Henry  M.  TeUer,  for  defendant  in 
error,  in  support  of  motion. 

JKsMf*.  tfjuoe*  H.  Brown  and  Chaxlea 


),  for  jUainHS  in  error,  contra. 

Mr.  Chitft  JuiUce  Waiie  delivered  the  opin- 
in  of  the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
irf  Colorado,  to  reverse  the  judgment  of  that 
oovrt  in  a  suit  in  ejectment  brou«it  by  the  State 
against  the  plaintm  in  error,  ana  a  motion  lias 
ben  made  to  dismiss  for  want  of  jurisdiction. 

It  is  not  claimed  that  any  question  which  can 
give  us  jurisdiction  was  directly  raised  by  the 
pleadings,  but  on  the  trial  the  State,  to  make 
oat  its  tiUe,  offered  in  evidence  a  deed  from 
Brown,  the  plaintiff  in  error,  to  the  Territory 
(rf  Colorado.  To  the  introduction  of  this  deed  in 
evideooe  an  objection  was  made,  on  the  ground, 
■moDg  odwra,  "That  the  Territory  of  Colorado 
bad  no  right  to  take  a  conveyance  of  real  estate 
at  the  time  of  making  the  deed,  without  the 
consentof  the  Gkivemmentof  the  United  States." 
This  objection  was  overruled  and  an  exception 
taken.  When  the  case  went  to  the  Supreme 
Coot,  one  of  the  assignments  of  error  was  to 
the  effect  that  the  court  erred  in  receiving  this 
deed  in  evidence.  Aa  the  judgment  of  the  dis- 
trict court  was  affirmed,  tUs  assignment  of  er- 
ror most  have  been  overruled.  It  is  claimed 
that  on  account  of  this  the  judgment  is  review- 
able here. 

To  give  us  Jurisdiction  under  section  709  of 
tte  Revised  Statutes,  it  must  in  some  way  ap 
pear,  ttwn.  the  return  which  is  made  to  ue 
writ  of  error,  that  "  the  validity  of  a  treaty  or 
Matote  of ,  or  an  authority  exercised  imder,  the 
United  States  "  has  been  drawn  in  question  and 
Qie  decision  is  against  their  validity;  or  that 
"  the  vaUdity  of  a  statute  of,  or  an  authority  ex- 
erdaed  under,  any  State"  has  been  drawn  in 
qoection  "  on  the  ground  of  their  being  repug- 
■BBt  to  the  Conatitation,  treaties  or  Uws  of  the 
United  States,"  and  the  decision  is  in  favor  of 


HonL— jMTteiietton  o/  TS.  8.  Supreme  Oourt  tohere 
/idval  oHOUon  ariao,  or  wAert  {f  droMm  in  gueition 
'    t,  Vcotw  or  OontMtutfon  o/  U.  8.   See,  note  to 


llillte»»v.Zane,8ir.a  (*&anch),Mg;  note  to  Mar. 
tti  V.  Banter,  14  u.  8.  (1  Whoai),  8M ;  and  tiote  to 
VaasM  V.  Harris,  16  U.  8.  (12  Wheat),  117. 
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their  validity;  or  that  some  "Tide,  right,  priv- 
ilege or  immunity  is  claimed  under  the  Consti- 
tution, or  any  treaty  or  statute  of,  or  commis- 
sion held  or  authority  exercised  under,  the  Unit- 
ed States,  and  the  decision  is  against  the  titie, 
rieht,  privilege  or  immunity  "  so  claimed. 

It  certainly  does  not  appear  that  in  this  case 
the  court  beiow  decided  against  the  validity  of 
any  treaty,  statute  or  aumority  of  the  United 
States,  or  in  favor  of  any  statute  or  authority 
of  a  State  claimed  to  be  repugnant  to  the  Con- 
stitution, treaties  or  laws  of  we  United  StatM. 
All  the  plaintiff  in  error  insisted  upon  below 
was  that  the  Territory  of  Colorado  could  not 
take  a  conveyance  of  real  property  without  the 
consent  of  the  Government  of  the  United  States, 
but  whether  this  disability  grew  out  of  a  stat- 
ute of  the  United  States,  or  of  the  Territory,  is 
not  stated.  We  know,  judicially,  and  so  did  tiie 
court  below,  that  Congress  granted  the  Terri- 
tory legislative  power  over  all  rightful  subjects 
of  legislation  consistent  with  the  Constitution 
and  the  provisions  of  the  Organic  Act,  12  Stat 
at  L.,  174,  ch.  69,  sec.  6,  and  that  neither  the 
Constitution  nor  tiie  Organic  Act  contained,  in 
express  terms,  any  such  Umitation  as  is  now  con- 
tended for.  There  is  nowhere  in  any  part  ot 
the  record  the  least  indication  that  any  partica- 
lar  statute  of  the  United  States  was  brought  to 
the  attention  of  the  court  below,  and  a  ruling 
asked  upon  it  in  connection  with  the  objection 
which  was  made  to  the  admissibili^  of  the  deed. 
No  judge,  in  deciding  upon  the  objection,  as  it 
was  made  and  presented,  would  be  likely  to 
suppose  that  if  he  admitted  the  evidence  he 
would  deny  the  defendant  any  "right,  tiUe,priv- 
ilege  or  immunity  "  "set  up  or  claimed  "  under 
a  statute  of  the  United  States.  Certainly  if  the 
jud^ents  of  the  courts  of  the  States  are  to  be 
reviewed  here  for  decisions  upon  such  ques- 
tions, it  should  be  only  when  it  appears  unmis- 
takably that  the  court  either  knew  or  ought  to 
have  tmown  that  such  a  question  was  involved 
in  the  decision  to  be  made.  The  rule  was  stated 
by  Jfr.  Justice  Miller  in  Bridge  Propr$.  v.  Bb- 
boken  Co.,  1  Wall.,  148  [68  U.  8.,  XVn.,576], 
thus:  "  The  court  must  be  able  to  see  clearly, 
from  the  whole  record,  that  a  certain  provision 
of  the  Constitution  or  Act  of  Congress  was  re- 
lied on  by  the  party  who  brings  the  writ  of  er- 
ror, and  that  the  right  thus  clfdmed  by  him  was 
denied."  While  Mr.  Jveiiee  Story,  fii  OroweU 
V.  Bandell,  10  Pet,  898,  said  that  it  was  not  nec- 
essary that  the  question  should  appear  on  the 
record  to  have  been  raised  and  the  decision  made 
in  direct  and  positive  terms,  ipHesimi*  verbis; 
and  that  it  was  sufficient  if  it  appeared  by  clear 
and  necessary  intendment  that  the  question 
must  have  been  raised,  and  must  have  been  de- 
cided in  order  to  have  induced  the  judgment; 
he  also  said  it  was  "  Not  sufficient  to  show  that 
a  question  might  have  arisen  or  been  applicable 
to  the  case,  unless  it  is  further  shown,  on  the 
record,  that  it  did  arise,  and  was  applied  bythe 
state  court  to  the  case.  Under  this  rule  it  is 
clear,  the  admission  of  the  deed  did  not  neces- 
sarily involve  any  such  error  as  will  give.ns  Ju- 
risdiction. 

Neither  does  the  record  show  that  a  decision 
was  rendered  below  in  favor  of  the  validity  of 
any  law  of  Colorado  impairing  the  obligations 
of  a  contract.  No  such  question  was  presented 
by  the  pleadings,  and  the  rulings  do  not  indicate 
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that  anything  of  the  kind  was  brought  to  the 
attention  of  the  court;  but  if  the  point  made 
here  in  tlie  argument  bad  been  made  below,  it 
would  not  have  altered  the  condition  of  the  case 
in  reKard  to  our  jurisdiction.  The  claim  is,  that 
the  Territory  of  Colorado  contracted  with  the 

Slaintiff  in  error  to  erect  a  capitol  and  other  pub- 
c  buildings  on  the  premises  conveyed;  but,  if 
that  were  so,  the  Constitution  of  the  State  and 
thte  statutes  relied  on,  did  not  impair  the  obli- 
gation of  such  a  contract.  The  most  that  can 
be  said  of  them  is,  that,  in  this  way,  the  con- 
tract was  violated  by  the  State.  The  question 
is  not, whether  the  constitutional  provisions  and 
the  statutes  in  question  are  valid,  but  whether, 
by  the  adoption  of  the  Constitution  by  the  peo- 
ple, and  the  passage  of  the  statutes  by  the  Leg- 
islature,  any  condition  attached  to  the  convey- 
ance has  been  broken  which  authorized  the 
plaintifF  in  error  to  revoke  his  deed  and  take 
possession  of  the  property  he  conveyed.  The 
decision  of  this  question  by  the  state  court  is 
not  reviewable  here.  All  the  obligations  of  the 
original  contract  remain,  and  the  State  has  not 
attempted  to  impair  them.  If  the  contract  is 
all  the  plaintiff  in  error  claims  it  to  be,  and  the 
Constitution  and  statutes  are  just  what  he  says 
tttey  are,  the  most  that  can  be  contended  for,  is 
that  the  State  has  refused  to  do  what  the  Terri- 
tory agreed  should  be  done.  This  may  violate 
the  contract,  but  it  does  not  in  any  way  impair 
its  obligation.  If  we  should  declwe  the  consti- 
tutional provisions  and  the  statutes  invalid  as 
gainst  the  contract,  it  would  not  change  the 
i^hts  of  the  parties  in  this  action.  Wuether 
vsJld  or  invalid,  the  plaintifF  in  error  could  not 
defend  the  action  successfullv,  unless  he  was 
entitled  to  revoke  his  deed  and  re-enter  upon  his 
land,  in  case  the  Territory  or  the  State  delayed 
for  an  unreasonable  time  to  erect  the  buildings 
which  were  contemplated.  If  he  could,  the 
Constitution  and  the  statutes  would  have  no 
other  effect  than  as  evidence  to  show  that  the 
State  had  deliberatdy  refused  to  perform. 

It  foUows  Vtat  the  case  pretents  no  question 
vhieh  can  be  eonHdered  here,  and  the  motion  to 
dumin  u  granted. 
True  oopr.   Test : 

James  H.  HcKenner,  Clerk,  Sup.  Court,  U.  S. 

Cited-UO  U.  B.,  S8 ;  U4  n.  8.,  96. 


THEODORE  CLOUGH,  Appt., 

GILBERT   AND   BARKER  MANUFACT- 
URING COMPANY  ET  Ai,. 

(See  S.  a, "  CDoiwh  v.  Barker,"  16  Otto,  lM-178.) 

Valid  Ittten  patent-improvement  in  gat-bum- 
er»—Cwugh'»  bum^^-iitfringementi. 

*1.  The  olalms  of  letters  patent  nanted  to  Theo- 
dore Clough,  July  14.  laro,  for  an  'nrnprovement  In 
gas-bumen,"  namely :  (1)  "The  bat-wing  burner, 
perforated  at  the  base.  In  oombination  with  the 
■urroundlnc  tube,  sutatantlaUy  as  described;"  (2) 
"In  oombination  wltli  the  bat- wing  burner,  porf  o- 
lated  at  the  base,  and  surrounding  tube,  the  tubu- 
lar valve  for  regiilaUng  the  supply  of  external  gas 
to  the  burner,  subetantaUly  as  desoribed,"  are  vaBd. 

S,  Both  of  said  claims  are  infringed  by  a  burner 
oonstnioted  in  aooordanoe  with  the  descrfotlon  oon- 
tained  in  lettns  patent  granted  to  John  F.  Barker, 
July  80,  UTO,  for  an  "improvement  in  gas-burners." 

*Head  notes  by  Mr.  JutUee  BI4ATOHIOBD. 
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8.  A  prior  burner  was  set  up  as  anticipating  the 
laveBtlon.  If  used  now  in  a  way  in  wUch  it  was 
never  dedgned  to  be  used,  and  was  not  shown  to 
have  ever  been  used,  before  dough's  inventton,  it 
might  be  made  to  furnish  a  supplemaitary  supply 
of  gas.  But  asit  was  not  designed  for  the  aame  pur- 
pose as  dough's  burner,  and  no  penon  looking  at  it 
or  using  it  would  understand  that  it  was  to  be  used 
in  the  way  dough's  was  used,  and  it  was  not  shown 
to  have  l>een  really  used  and  operated  in  that  way. 
It  was  held  not  to  nave  amounted  to  an  invention 
of  wliat  dough  invented. 

4.  The  oombination  of  the  first  claim  being  new, 
and  dough  having  been  the  first  penon  who  appHed 
a  valve  regulation  of  any  Idnd  to  such  combination, 
he  isentlued  to  hold  as  infringements  of  the  second 
claim  all  valve  regulations,  applied  to  such  a  com- 
bination, which  perform  the  same  offloe  In  substan- 
tially the  same  way  as,  and  were  known  equlva- 
lents  for.  Us  form  of  valve  regulation. 

[No.  64.] 

Argued  Oct,  31  and  Nov.  1,  1S8S.    Deeided 

Nov.  S7, 188g. 

APPEAL  from  the  CircuitCourt  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Meairt.  Roger  H.  Iiyon  andE.  N.  Dick* 
erson,  for  appellant. 
Mr.  William  Stanley,  for  appellees. 

Mr.  Juttiee  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  by  the  appellant 
against  the  appellees,  to  recover  for  the  infringe- 
ment of  letters  patent  granted  to  the  appellant, 
July  14,  1870,  for  an  "improvement  in  gas- 
burners.  "  The  circuit  court  dismissed  the  bilL 
The  specification  of  the  patent  says:  "My  in- 
vention relates  more  particularly  to  the  burn- 
ers for  burning  illuminating  gas  made  by  sat- 
urating air  wim  vapors  of  gasoline,  commonly 
called  air-gas.  It  has  been  found  that  common 
bat- wing  or  fish-tail  burners  are  not  adapted  to 
bumine  this  gas  as  ordinarily  made,  owing  to 
the  variable  density  of  the  gas  coming  from  the 
generating  apparatus.    The  object  of  my  im- 

Erovement  is  to  adapt  the  slitted  or  bat-wing 
umer  to  the  burning  of  air-gas.  Said  improve 
ments  consist:  first.  In  perforating  the  base  of 
the  burner  tube  with  small  holes  or  passages 
for  gas  to  escape  at  the  base  of  the  burner  and 
surroimding  the  burner  with  a  tube  open  at  the 
top  but  clo^  at  the  bottom  and  imited  to  the 
burner  below  the  perforations  in  the  burner 
tube.  It  is  more  convenient  to  screw  the  tube 
to  the  burner,  but  it  may  be  attached  in  any 
suitable  manner.  Secona,  in  regtilating  the  es- 
cape of  the  gas  from  the  perforations  at  the 
base  of  the  biuner  by  a  sliding  tubolar  valve  or 
cut-off,  introduced  into  the  burner  tube  at  the 
base  and  extending  upward  within  it,  the  posi- 
tion of  the  tubular  valve  being  regulated  by  a 
screw.  These  improvements,  by  nimishlng  a 
regulated  supply  of  gas  outside  of  the  burner, 
but  directed  to  the  tip  of  the  burner  bythesor- 
rounding  tube,  give  steadiness  and  Increased  il- 
luminatme  power  to  the  fimne  of  the  bat-wing 
burner  and  make  it  a  desirable  burner  fn  burn- 
ing air-gas.  The  drawings  represent  a  bat-wing 
burner  as  improved  by  me.  Figure  1  repre- 
sents an  elevation  of  my  Improved  burner  at- 
tached to  a  short  piece  of  gas  pipe.  Figure  3, 
a  vie w  showing  the  surrounding  tube  in  section 
and  the  burner  therein.  Figure  8,  a  vertloBi 
section  through  the  burner  ami  tube.    Figuie 
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4.  a  truurene  section  throogh  the  ba«e  of  the 
bonier  tnbe.  Letter  a  represents  the  burner 
tip;  i,  the  burner  tube;  e,  perforations  at  the 
tHK  of  tlie  burner  tube;  d,  the  surrounding 
tube  screwed  to  the  base  of  the  burner  tube;  e, 
the  tubular  valve  extending  up  in  the  burner 
talie,  and  operated  by  an  annmar  screw,  /,  at- 
tached to  the  lower  end.  Said  annular  screw, 
beades  having  a  screw  to  work  in  the  base  of 
the  bniner,  has  an  internal  screw  by  which  it 
and  the  burner  is  attached  to  the  gas  pipe,  as 
clearly  shown  in  Fig.  8  and  the  other  drawings, 
the  gas  way  being  through  the  annular  screw 
and  tubular  valve  to  the  burner.  As  the  burner 
is  connected  to  the  gas  pipe,  g,  by  means  of  the 
annolar  screw,  the  adjustment  of  the  gas  es- 
cuiitf  through  the  perforations  of  the  burner 
tube  &  eatUj  made  by  turning  the  burner  upon 
the  annular  screw.  I  daim  as  my  invention  and 
imiHDTenient  in  air-gas  burners,  the  bat- wing 
borner,  polotated  at  the  base,  in  combination 
with  the  surrounding  tube,  substantially  as  de- 
scribed. Also,  in  combination  with  the  bat- wing 
burner,  perforated  at  the  base,  and  surrounding 
tube,  the  tabular  valve  for  regulating  the  sup 
ply  of  external  gas  to  the  burner,  subBtantially 
as  described."  , 

The  defendants,  in  their  answer,  set  up  that 
they  have  not  infringed  the  patent,  and  that  it  is 
void  for  want  of  novelty.  At  the  request  of 
both  parties  a  trial  at  law  was  had  in  the  court 
bdow,  of  two  questions:  "First.  Whether  or 
not  the  complainant  is  the  first  and  original  in- 
rentor  of  the  improvement  in  gas-burners  for 
which  the  first  above  named  patent  has  been 
gnnted  to  him.  Second.  Whether  or  not  the 
gaa^nuners  manufactured  by  the  defendants 
ue  substantially  identical  with  those  described 
b>  the  compbdiunf  s  patent  and  schedule  there- 
to annexed,  in  their  construction  and  mode  of 
opaation."  The  issues  were  tried  before  the 
court  and  a  jury,  and  the  jurv  answered  both 
of  the  questions  in  the  afilrmative.  Afterwards, 
OB  a  case  made,  the  defendants  moved,  before 
tlM  Judge  who  tried  the  issues,  for  a  new  trial, 
on  the  ground  that  the  verdict  was  against  the 
wri^  of  the  evidence.  He  denied  the  motion  in 
awritten  opinion,  in  which  he  stated  that  the 
weight  of  the  evidence  on  the  question  of  in- 
fringement was  not  such  as  to  justify  him  in 
granting  a  new  trial,  and  that  he  was  satisfied 
with  the  conclusion  of  the  jur^  on  the  question 
«f  priority.  He  afterwards  signed  and  fiJed  a 
oeitificate  that  in  his  opinion  the  verdict  on 
both  questions  was  sustained  by  the  evidence 
given. 

The  bumers  made  br  the  defendants  were 
Bade  in  accordance  with  the  description  of  the 
fint  form  of  burner  described  in  the  speciflca- 
tioa  of  letters  patent  granted  to  John  F.  Barker, 
(Be  of  the  defendants,  July  26, 1870,  for  an  "im- 
prov^nent  in  gas-burners."  The  drawings  of 
that  patent  consist  often  figures,  which  are  thus 
lefened  to  in  the  spedflcation:  "  Figure  1  is  a 
ide  view  of  one  modification  of  my  invention; 
V^pm  8  is  a  side  view  of  the  shell;  Figure  8  is 
a  ade  view  of  the  burner;  Figure  4  is  a  vertical 
ko^tudinal  section  of  the  shell  through  line  A 
BoT  iig.  2;  Figure  6  is  a  vertical  longitudinal 
■eetionof  the  burner  through  line  C  D  of  Fig. 
t:  Figure  6  is  a  side  view  of  another  modiflca- 
tiaa  ^  my  invention;  Figure  7  is  a  side  view  of 
the  die'l;  Figure  8  is  a  srae  view  of  the  burner; 
See  1«  Otto. 


Figure  9  is  a  vertical  longitudinal  section  of  the 
sheU  through  line  E  F  of  Fie.  7;  and  Figure  10 
is  a  verticalsection  through  une  Q  H  of  Fig.  8." 
The  specification  goes  on  to  say:  "  My  inven- 
tion relates  to  a  device  for  regulating  the  flow 
of  carbureted  air  or  gas  from  the  burner  to  its 
point  of  combustion,  and  it  consists  of  a  burner 
having  a  screw  thread  made  upon  its  lower 
part,  upon  which  is  fitted,  to  turn  freely  there- 
op,  a  shell  or  tube,  also  having  a  screw  thread 
upon  its  interior  lower  part;  and  the  bore  of 
said  tube  or  shell  is  somewhat  larger  in  diame- 
ter than  the  diameter  of  the  upper  part  of  the 
burner  upon  which  it  turns.  A  series  of  ■perto- 
rations  is  made  in  the  lower  part  of  the  burner 
so  that,  when  the  burner  is  toade  or  set  for  the 
combustion  of  carbureted  air  or  gas  of  anv 
certain  quality,  the  flame  mav  be  increased  or  di- 
minished by  turning  the  shell  either  up  or  down, 
aj9  the  case  may  be,  the  shell,  in  its  movements  up 
or  down,  either  closing  or  opening  the  holes  or 
perforations,  and  letting  out  or  stopping  the  flow 
of  the  gas  through  the  said  holes,  as  it  is  moved 
up  or  down.  In  the  use  of  carbureted  air  for 
illuminating  purposes  it  is  almost  alwavs  the 
case  that,  when  Uie  gasoline  is  first  placed  with- 
in the  generator,  it  gives  off  a  mudi  greater 
amoimt  of  vapor,  and  the  air,  in  passing  t&ough 
the  generator,  absorbs  a  greater  amount  of  the 
carbon,  and,  consequent^,  becomes  more  thor- 
oughly charged  with  and  is  much  richer  in  the 
illununating  qualities  of  the  gasoline,  than  when 
the  generator  has  been  charged  for  a  greater 
length  of  time;  and,  as  a  result,  the  carbureted 
air  is  sometimes  too  rich  to  make  a  desirable 
light,  with  the  same  amount  passing  out  of  the 
burner;  and  at  other  time8,as  when  the  generator 
has  been  charged  a  longer  time,  the  carbureted 
air  flowing  throtigh  the  burner  is  deficient  in 
illuminating  power,  and  the  light  or  flame  pro- 
duced is  not  uniform  in  its  power  or  steadiness, 
and  is  sometimes  liable  to  produce  a  smell  or 
smoke  when  too  rich  in  carbon.  My  invention 
is  designed  to  obviate  all  difficulty  in  this  re- 
spect, as  the  burner  is  set  or  made  to  let  out  at 
the  tip  the  minimum  quantity  of  gas  that  will 
produce  a  good  flame  and,  as  the  gasoline  re- 
mains longer  in  the  generator  and  becomes 
weaker  in  its  illuminatmg  qualities,  the  outer 
tube  or  shell  maybe  turn«l  so  as  to  let  out  more 
gas  and  increase  the  flame  without  liability  to 
smoke.  That  others  skilled  in  the  art  may  be 
enabled  to  make  and  use  my  invention,  I  will 
now  proceed  to  describe  its  construction  and 
mode  of  operation:  in  the  drawing,  L  represents 
the  main  part  of  the  burner,  which  is  made  sim- 
ilar to  the  common  burner,  except  that  the  low- 
er part  has  a  screw  thread  made  upon  the  out- 
side and  inside.  Figs.  1,  2,  8,  4  and  5  repre- 
sent one  modification,  in  which  L  is  the  burner, 
having  the  usual  screw  thread  made  upon  the 
lower  int^or  part  by  which  to  secure  It  to  the 
pipe.  At  <i  is  a  conical  shoulder  or  seat  upon 
the  exterior,  shown  in  Figs.  8  and  6,  and  a  screw 
thread  d  made  upon  the  exterior  of  the  lower 
end,  and  the  small  holes  e  are  made  either  at  the 
seat  d  or  just  below  it.  I  is  a  sheU  or  tube,  the 
inside  diameter  of  its  upper  part  being  some- 
what greater  than  the  ouMde  diameter  of  the 
part  L,  and  upon  the  interior  of  the  tube,  at  a, 
is  a  conical  shaped  seat,  made  to  fit  upon  the 
exterior  seat  d  upon  the  burner  L.  A  screw 
thread  d  is  made  upon  the  interior  of  the  lower 
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part  of  the  tube  I,  which  fits  the  thread  d  upon 
the  exterior  of  the  burner  L.  The  operation  of 
this  modification  is  as  follows:  when  the  tube  I 
is  turned  entirely  on  to  the  burner  L,  the  inner 
seat  a  fits  down  upon  the  shoulder  d  of  the 
burner  L,  and  the  only  place  of  egress  for  the 
gas  is  through  the  slot  at  the  tip.  When  the 
gasoline  is  fresh  or  new,  this  slot  will  be  quite 
Bulflcient  to  supply  the  fiame,  but,  as  the  gaso- 
line becomes  more  exhausted  of  carbon,  the 
tube  or  shell,  I,  may  be  turned  up  a  little,  so  that 
the  seat  a  shall  be  raised  slightly  from  the  shoul- 
der d,  and  more  or  less  of  the  gas  will  pass  out 
throu^  the  holes  e  and  pass  up  between  the 
tube  r  and  the  burner  L  as  the  tube  I  is  turned 
up  or  down,  and  when  the  gas,  which  escapes 
through  the  holes  e  and  passes  up  between  the 
tube  SaA  burner,  reaches  the  top,  it  unites  with 
that  passing  out  of  the  slot  at  the  tip,  increas- 
ing the  Tolume  and  flame.  In  this  device  the 
gas,  after  passing  out  through  the  holes  e,  is 
prevented  from  passing  down  between  the  tube 
and  burner  by  the  screw  threads  d'  and  d  upon 
the  inside  of  the  tube  and  outside  of  the  burn- 
er. In  the  modification  shown  in  Figs.  6,  7,  8, 
9  and  10,  both  the  burners  and  relating  tube 
are  similar  to  that  already  described,  exceirt 
that  the  thread  d  upon  the  outside  of  the  burn- 
er L  is  carried  up  higher,  and  the  holes  e  are 
made  below  the  top  of  Uie  outer  thread  but 
above  the  top  of  the  inside  thread.  The  thread 
upon  the  inside  of  the  tube,  I,  is  not  so  long  as 
the  outside  thread  upon  the  burner  L,  but  is 
considerably  less,  so  that,  when  the  tube,  I,  is 
turned  entirely  down  on  the  burner  the  holes  will 
be  above  the  thread  on  the  inside  of  the  tube; 
and  there  is  no  inside  seat  in  the  tube,  I,  to  oper- 
ate upon  a  beveled  or  conical  exterior  shoulder 
upon  the  burner  L,  as  in  the  other  modification. 
The  operation  of  this  modification  is  as  foUows: 
if  the  flame  be  too  weak,  the  tube  I  is  turned 
down  upon  the  burner  LimtO  the  top  of  the  in- 
side thread  of  the  tube  begins  to  pass  below  the 
holes  e,  when  the  gas  will  escape  and  pass  up 
between  the  tube  and  burner  and  increase  the 
flame  as  before.  If  it  should  be  desirable  to 
stop  the  escape  of  gas  through  the  holes  e,  it  is 
onfy  necessary  to  turn  up  me  tubenipon  the 
bunier  and,  when  the  thread  inside  the  tube 
covers  the  holes  e,  then  there  will  be  no  escape 
of  gas.  It  will  be  seen  that  the  principles  of  the 
operation  of  both  modifications  are  verr  much 
alike  and  are  intended  to  accomplish  the  same 
object,  although  the  tube  trims  up  in  the  first 
case  to  let  out  more  gas  while  It  turns  down  in 
the  second  case,  boui  being  equivalent,  how- 
ever, in  their  operation  and  accomplishing  the 
same  result.  I  am  aware  that  gas-burners  have 
been  heretofore  made  to  give  an  additional  sup- 
ply of  gas  to  the  flame,  but  in  those  that  I  have 
seen  they  consisted  of  more  pieces  and  were  con- 
siderably more  exi>en8ive  to  manufacture,  and 
in  their  operation  the  burner  revolved  with  the 
tube,  thus  causing  the  flame  to  revolve  also. 
This  is  very  objectionable,  as  it  is  often  desir- 
able to  have  the  flame  stand  in  one  particular 
direction.  In  this  device,  the  flame  does  not 
turn  in  the  least,  while  the  whole  burner  m^ 
consist  of  only  two  pieces,  and  is  cheaply  maae 
and  its  operation  and  effect  are  perfect."  The 
claim  of  that  patent  is,  "An  improved  gas- 
burner,  consisting  of  the  burner  or  pillar  L, 
having  holes  e  e  merein,  and  provided  with  the 
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movable  or  adjustable  shell  or  tube,  I,  all  oon- 
structed  and  operating  substantially  as  and  for 
the  purpoaes  herein  described  and  specified." 

After  such  certificate  was  signed  and  filed, 
the  Gilbert  and  Barker  Manuucturing  Com- 
pany, one  of  the  defendants  in  this  suit,  bron^t 
a  suit  in  equity  in  the  court  below,  as  owner  of 
the  said  pirtent  granted  to  John  F.  Barker,  for 
the  infringement  of  the  same,  against  Clou^, 
the  plainun  in  this  suit,  alleging  as  the  infringe- 
ment the  making  and  selling  of  bumere  con- 
structed exactly  like  the  two  forms  described 
in  the  patent  to  said  Barker.  The  only  testi- 
mony taken  directly  in  the  present  suit  was  that 
taken  on  the  trial  before  tiie  jury  and  embod- 
ied in  the  case  made,  on  which  ue  motion  for 
a  new  trial  was  made.  But  considerable  testi- 
mony was  taken,  for  final  hearing,  in  the  suit 
against  Clough,  and  that  testimony  is  contained 
in  the  recoidin  this  case,  and  it  is  understood 
that  such  testimony  was  considered  and  used, 
by  agreement  of  parties  in  the  court  below,  as 
part  of  the  proofs  in  this  case. 

The  first  claim  of  the  Clough  patent  is  a  claim 
to '  'The  bat-wing  burner,  perforated  at  the  base, 
in  combination  with  the  surrounding  tube,sab- 
stantially  as  described."  The  elements  of  this 
claim  are,  a  bat-wing  burner,  with  a  burner 
tube;  the  burner  tu&  peof orated  at  its  base 
with  small  holes  or  passages  for  gas  to  escape 
at  the  base  of  such  burner  tube;  and  another 
tube,  surrounding  the  burner  tube,  open  attiie 
top,  and  closed  at  the  bottom,  and  united  to  the 
burner  tube  below  the  perforations  in  it.  The 
method  of  regulating  the  escape  of  gas  from 
the  perforations  is  no  part  of  the  first  claim. 
The  office  of  the  combination  in  the  first  claim 
Is,  as  the  specification  states,  to  enable  the  sui^ 
rounding  tube  to  direct  to  the  tip  of  the  burner 
the  gas  which  comes  through  the  perforations, 
such  surrounding  tube  being  open  at  the  top  and 
closed  at  the  bottom,  and  imited  to  the  burner 
tube  below  the  perforations. 

Two  forms  of  burner  are  presented  as  in- 
fringements of  the  first  claim.  They  are  both 
of  them  substantially  like  the  first  form  of 
burner  described  in  the  patent  of  Barker,  tiie 
outside  tube,  la  both  of  them,  turning  up  to  let 
out  more  gas.  Each  of  these  bumws  contains 
the  combination  of  the  first  claim  of  the  Clou^ 
patent. 

It  was  held  bv  the  court  below  that  the  com- 
bination covered  by  the  first  claim  of  the  Clough 
patent  was  found  in  a  burner  called  the  Horace 
R.  Barker  burner,  the  existence  of  which  prior 
to  Clough's  invention  was  held  to  have  been 
satisfactorily  proved.  Of  the  Horace  R  Bar- 
ker burners  it  was  said  by  the  court:  "In  those 
bumera  the  burner  was  a  bat- wing  burner,  per- 
forated at  the  base.  The  perfor^ons  did  not 
consist  of  small  boles,  but  tiie  stem  of  the  burn- 
er was  slitted  all  the  way  down  to  the  base,  al- 
lowing the  gas  to  escape  throu^  the  whole 
length  of  the  slit.  There  was  a  surrounding 
tube  united  to  the  burner  below  the  lower  end 
of  the  slit.  The  burner  stem  had  a  cone  near 
its  top,  and  when  the  surrounding  tube  was 
screwed  so  as  to  be  in  a  certain  pmition  with 
reference  to  such  cone,  the  effect  was  to  direct 
to  the  tip  of  the  burner  the  supply  of  ns  com- 
ing through  the  slit  below,  the  surrounSng  tube 
being  open  at  the  top  and  closed  at  die  b^tom, 
I  and  the  flame  was  tUckened  and  a  ring  of  flame 
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WH  fonned.  The  stmctnre  and  mode  of  op- 
endoB  of  the  combinatioii  were  the  same  aa 
those  of  the  oombioation  covered  by  the  first 
ebim  of  the  plaintifrs  patent  The  fact  that 
the  perforations  in  the  Horace  R.  Barker  burn- 
er existed  not  ooiy  at  the  base,  but  were  oon- 
tinued  in  the  form  of  a  slit  all  the  way  up, 
makes  no  difference.  Nor  does  it  make  any  dif- 
foence  that  the  Horace  R.  Barker  burner  had 
•  cone  near  its  top.  The  first  claim  of  the  plaint- 
iffs patent  is  broad  enough  to  cover  the  Horace 
R.  Barker  burner,  and  t£»t  claim  must  be  held 
to  be  invalid  for  want  of  novelty." 

On  the  trial  before  the  jury,  the  existence  and 
(^Miationof  the  Horace  R.  Etarker  burners  were 
tMtifled  to  by  Horace  R.  Barker  himself  and  by 
John  F.  Barker,  and  a  copv  of  the  rejected  ap- 
plication of  Horace  R.  Barker  for  a  patent  was 
pot  in  evidence.  The  question  was  submitted 
to  the  farj  by  Uie  court  as  to  whether  the  effect 

Stduced  by  Cloud's  invention  bad  been  pro- 
oed  in  the  Horace  R.  Barker  burner  bv  a  com- 
bination or  mode  of  operation  substantially  the 
auM  aa  in  the  burner  of  Olongh;  and  the  atten- 
tioB  of  the  Jury  was  called  by  the  court,  in  its 
«teige,  to  the  contention  of  Clough,  that  the 
ot>ject  of  the  Horace  R.  Barker  burner  was  to 
oootod  the  size  of  the  slit  in  the  burner  by  a 
damp;  tiiat,  if  lome  gas  escaped  through  an 
orifice  at  the  top  of  the  surrounding  tube  and 
was  projected  upon  the  burner  tip,  the  escape 
VM  accidental  aixl  not  desired;  and  that  in  a 
veil  made  burner  it  was  not  intended  to  escape 
lud  did  not  escape.  The  jury  found  for  Clough, 
OB  the  question  of  novdty,  as  against  the  £[or- 
aoe  R.  Barker  burner.  When  the  motion  for  a 
ner  trial  was  made  before  the  Judge  who  pre- 
rided  at  the  jtury  trial,  he  said,  in  nis  opinion 
deaying  the  motion:  "The  device  mainly  relied 
Vfpn  by  the  defendants  upon  the  question  of 
laiority  was  a  burner  of  Horace  R.  Barker,  for 
wUtb  he  made  an  unsuccessful  application  for 
a  p^ent  prior  to  the  date  of  the  piaintifl's  in- 
wition.  It  consisted  of  a  bat-wing  burner, 
ditted  nearly  to  the  base,  and  a  surrounding 
tube  smaUw  at  the  top  than  at  the  bottom. 
There  was  a  screw  npon  the  inside  of  the  lower 
PMtof  the  tube.  When  the  tube  was  screwed 
Oown  upon  the  burner,  the  top  of  the  tube 
pnaaul  against  a  conical  and  enlarged  part  of 
tlie  burner  near  its  top,  and  the  slit  was  closed. 
When  the  tube  was  screwed  up,  the  slit  was  en- 
Wged.  The  defendants  claimed  that  the  top 
of  the  tube,  in  ccmneotionwith  the  protuberant 
put  of  the  burner,  fonned  a  valve,  and  that  the 
9H  passed  to  the  tip,  not  only  through  the  burn- 
er, bot  tbioogh  the  ring  near  the  tip  at  the  end 
vt  the  surrounding  tube,  in  a  double  current, 
lad  that  the  device  was  substantially  like  the 
honer  of  the  complainant  The  complainant 
cUaudthat  the  object  and  the  effect  oi  thisin- 
vntion  was  to  provide  a  burner  in  which  the 
hst-wingalit  could  be  enlarged  or  diminished  at 
likasore,  and  to  consume  but  a  single  current 
tf  gat;  that  the  top  of  the  tube,  in  connection 
with  the  conical  part  of  the  burner,  was  not  a 
Hire  bat  a  dump;  that,  when  the  burner  was 
wv  or  wdl  made,  this  clamp  prevented  the  es- 
ey  of  gas;  and  that  there  was  no  appreciable 
wvcfT  of  gas  in  a  wdl  made  burner,  except 
(knogh  the  tip.  I  am  of  opinion  that  the  jury, 
<V«ttia  question  of  fact,  did  not  misconceive 
aevdght  of  the  evidence."  In  the  proofs  taken 
See  U  Org. 


in  the  suit  against  Clough,  and  used  in  this  case 
b^  agreement,  John  F.  Barker  gave  further  tes- 
tunony  as  to  the  prior  use  of  the  Horace  R. 
Barker  burners,  and  such  testimony  seems  to 
have  been  understood  by  the  court  below  as 
showing  that  the  Horace  R.  Barker  burner  was 
used  with  the  surrounding  tube  r^sed  to  such 
a  height  that  the  horizontal  line  of  its  upper  end 
was  raised  from  its  seat  at  the  cone  on  ue  burn- 
er pillar,  and  an  additional  supply  of  gas  passed 
out  of  the  top  of  the  surrounding  tube  and 
mingled  with  the  gas  which  escaped  from  the 
burner  tip;  that,  by  screwing  down  the  sur- 
rounding tube  so  that  it  would  impinge  suffi- 
cientlv  against  the  cone,  the  slit  would  be 
closed;  that  the  effect  of  the  operation  of  thus 
raising  or  lowering  the  surrounding  tube  was  to 
increase  or  diminish  the  supply  of  gas;  and 
that  the  surrounding  tube,  considerea  in  con- 
nection with  the  cone  on  the  pillar  of  the  burner, 
operated  as  a  valve  to  control  the  flow  of  gas. 
In  this  view,  the  structure  and  its  mode  of  oper- 
ation were  held  to  be  such  as  to  anticipate  the 
first  claim  of  the  Clough  patent  But  we  are  all 
of  opinion  that  an  erroneous  view  was  taken  of 
thepurport  of  the  additional  testimony  of  John 
F.  Barker.  He  was  testifying  in  Februarv,  1876. 
The  question  was  as  to  what  the  Horace  R.  Bar- 
ker burner  was,  and  as  to  what  was  its  mode  of 
operation  in  use.    In  the  specification  of  the 

gatent  of  John  F.  Barker,  i^ed  in  July,1870, 
e  said :  "I  am  aware  that  gas-burners  have  been 
heretofore  made  to  give  an  additional  supply  of 
gas'  to  the  flame,  but  in  those  that  I  have  seen 
thev  consisted  of  more  pieces,  and  were  consid- 
erably more  expensive  to  manufacture,  and  in 
their  operation  the  burner  revolved  with  the 
tube,  thus  causing  the  flame  to  revolve  also." 
The  expression  "more  pieces"  means  more 
pieces  than  in  the  burner  he  was  patenting.  His 
burner  consisted  of  two  pieces  only.  The  Clough 
burner  consisted  of  three  pieces,  and  in  it  the 
burner  revolved  with  the  tube.  Iii  the  John  F. 
Barker  patent,  the  burner  did  not  revolve  with 
the  tube.  The  Horace  R.  Barker  burner  con- 
sisted of  two  pieces  only,  and  the  burner  did  not 
revolve  with  the  tube.  Therefore,  the  reference 
by  John  F.  Barker,  in  his  patent,  to  the  burners 
which  he  had  seen  which  would  give  an  addi- 
tional supply  of  gas  was  to  the  Clough  burners, 
which  it  is  provS  he  had  seen;  and  it  is  impos- 
sible that  he  could  have  then  understood  that 
the  Horace  R.  Barker  burners,  which  also  he 
had  seen,  were  burners  which  had  been  used  to 
give  an  additional  supply  of  eas  to  the  flame. 
The  testimony  as  to  any  adoitional  or  supple- 
mentary supply  of  nis  in  the  Horace  R.  Barker 
burner  amounts  reaUy  to  this  only:  that,  if  that 
burner  is  used  now  in  a  way  in  which  it  was 
never  desinied  to  be  used,  and  is  not  shown  to 
have  ever  Seen  U8ed,bef ore  Clough's  invention,it 
may  be  made  to  furnish  a  supplementary  supply 
of  gas.  Its  structure  was  such  that  to  give  full 
effect  to  its  mode  of  operation,  the  surrounding 
tube  did  not  require  ever  to  be  raised  so  hig$ 
as  not  to  be  in  contact  with  the  cone.  As  it  was 
raised  from  its  lowest  position  the  slit  opened 
and,  when  the  slit  was  opened  to  its  full  extent, 
the  tube  was  still  in  contact  with  the  cone,  and 
there  was  no  orifice  between  them.  Any  fur- 
ther raising  of  the  tube  was  accidental  and  not 
a  part  of  &e  law  of  the  structure.  The  object 
of  raising  and  lowering  the  tube  was,  by  less  or 
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greater  pressore  on  the  cone,  to  open  or  close 
the  slit  in  the  burner.  The  speciflcation  of  Hor- 
ace R  Barker,  in  his  rejected  application,8hows 
that  the  only  object  oi  Iiis  burner  was  to  con- 
trol the  flow  of  gas  through  the  slit  in  the  burn- 
er, instead  of  controlling  the  flow  at  the  cock 
or  further  back.  The  spring  of  the  two  parts 
of  the  burner  was  intended  to  carry  them  away 
from  each  other  and  open  the  slit  when  the 
pressure  of  the  tube  against  the  cone  was  re- 
lieTed,  while  the  increa^  pressure  of  the  tube 
against  the  cone  closed  the  slit.  Any  raising  of 
the  tube  unnecessarily  high,  so  as  to  admit  of  a 
flow  of  gas  throng  an  onflce  between  the  tube 
and  the  cone  to  me  flame,  cannot  be  regarded 
as  amounting  to  an  invention  of  what  Clough 
invented.  The  structure  was  not  designed  for 
the  same  purpose  as  Clough's;  no  person  look- 
ing at  it  or  using  it  would  understand  that  it 
was  to  be  used  in  the  way  Clough's  is  used,  and 
it  is  not  shown  to  have  been  really  used  and 
operated  in  that  way. 

The  foregoing  remarks  apply  equally  to  the 
Coolidge  burner,  which  was  like  the  Horace  R. 
Barker  btuner  in  structure,  except  that  in  the 
Coolidge  burner  the  raising  of  the  ring  against 
an  inverted  conical  projection  closed  the  slip. 
The  Solliday  burner  and  the  Limkenheimer 
burner  did  not  contain  Clough's  invention.  We 
are,  therefore,  brought  to  the  conclusion  that 
the  first  claim  of  the  Clough  patent  is  valid. 

The  second  claim  of  the  Clough  patent  Is  for 
a  combination  of  the  bat-wing  burner,  perfo- 
rated at  the  base,  the  surrounding  tube,  and  the 
tubular  valve  for  regulating  the  supply  of  ex- 
ternal gas  to  the  burner,  substantudlv  as  de- 
scribed. The  speciflcation  describes  the  tubu- 
lar valve  as  extending  upward  into  the  burner- 
tube.  The  view  taken  by  the  court  below  as  to 
this  second  claim  was,  that  there  was  in  the 
Horace  R.  Barker  burner  a  regulation  of  a  sup- 
plementary flow  of  gas,  and  by  a  valve  ar- 
rangement, the  raising  of  the  tube  above  the 
cone  allowing  the  gas  to  flow  out  of  the  tube, 
and  the  lowering  of  the  tube  to  bear  against  the 
cone  closing  the  orifice.  The  court  said:  "  In 
view  of  the  existence  of  that  burner,  which  con- 
tained the  combination  of  a  bat-wing  burner,  a 
perforated  tube  in  substance  like  that  of  the 
plaiutifl's  patent,  and  a  tubular  valve  for  regu- 
lating the  supply  of  external  gas  to  the  burner, 
(he  construction  of  the  second  claim  of  the 
plaintiff's  patent  must  be  such  as  to  limit  that 
claim  to  the  form  of  tubular  valve  which  he  de- 
scribes, namely :  one  in  the  interior  of  the  burner 
tube  and  not  forming  part  of  the  surrounding 
tube.  Under  this  construction,  the  second  claim 
of  the  plaintiff's  patent  is  not  infringed."  The 
defendants'  burners  had  no  tubular  valve  ex- 
tending up  into  the  burner  tube.  In  them  the 
tubular  valve  formed  part  of  the  surrounding 
tube,  and  reached  or  left  its  seat  by  screwing 
down  or  up  the  surrounding  tube.  The  sur- 
rounding tube  could  not  t«  permanently  at- 
tached to  the  burner,  because  it  carried  the 
movable  valve.  In  the  Clough  burner,  the  sur- 
rounding tube  may  be  permanently  attached  to 
the  burner,  because  the  tubular  valve  is  not  car- 
ried by  the  surrounding  tube,  but  is  a  third  and 
separate  instrument,  carried  by  an  adlnstable 
cylinder  inserted  within  the  burner  tube  from 
below. 

The  combination  of  the  first  claim  of  the 
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t  AtthongB  a  gM^umer  made  aooordincr  to  the 
denrtplion  of  said  patent  infrinses  both  of  the 
ditaa  of  letters  patoit  aranted  to  llieodore 
Ctoofli,  Jolf  14. 187IL  for  an  "  Improvement  in  gas- 
bancn,"  la  Its  method  of  supplsing  additional  ms 
and  in  its  valve  arrangement  for  regulating  the 
Hippljr./eC  as  It  dlqwnaes  wltb  the  interior  tubular 
Tarn  01  CHHigli,  and  is  made  in  two  pieces  instead 
(d  time,  and  is  less  expensive  to  make,  and  the 
diell  atone  tevolves,  in  regulating  the  supply,  and 
not  tbe  burner  with  it,  and  the  flame  always  re- 
otlns  in  one  portion,  the  modUicationa  are  new  and 
aetol  and  patentable. 

pio.  «8.] 
iiywd  Oct.  31  and  Not.  1, 1883.    Decided  Nov. 

tn,  188£. 

APPEAL  from  tbe  Circnit  Court  of  the  United 
Statesfor  the  Southern  District  of  New  York. 
The  histoiy  and  facts  of  the  case  appear  in 
liie  opinion  of  the  court.  See,  also,  the  preced- 
ing caae  between  these  parties,  ante,  134. 

Mmn.  BoMT  H.  I^on  and  Edwatrd  N. 
0iekOTMB.7or  appellant. 
Mr.  WWinm  Stanley,  for  appellee. 

M:  JruUee  Bl»teli<brd  delivered  the  opin- 
ion of  the  court : 

TUs  suit  was  hronght  by  the  appellees 
ioinst  tiie  appellant  to  recover  for  the  in- 
fnngement  of  letters  patent  granted  to  John  F. 
fiaruT,  July  26,  1870,  for  an  "  improvement  in 
ga^Wnen."  The  speciflcation  of  that  patent 
ud  its  dalm  are  set  forth  at  length  in  the  opin- 
ioa  just  delivered  by  the  court  In  another  suit 
between  the  same  parties.  The  answer  of  the 
defendant  admits  that  he  has  made  and  sold 
at-bomen  sabstantially  like  those  described  in 
tne  Baricer  patent.  The  principal  defense  set  up 
la  the  answer  is,  that  the  defendant  invented  the 
improTement  patented  to  Barker,  and  obtained 
letters  patent  therefor  from  the  United  States  on 
the  Mta  of  June,  1870,  being  the  same  patent 
oo  which  such  other  suit  wasfotmded,  and  the 
•pedfieation  of  which  is  set  forth  at  length  in 
the  opinion  therein  ;  that  the  burners  which  the 
defoidant  has  made  and  sold  were  made  under 
ud  according  to  that  patent ;  that  the  defend- 
ant made  and  used  said  improvement  in  De- 
cember, 1800,  and  applied  for  a  patent  for  it 
December  4,  1869,  which  was  granted,  being 
the  Bu4  patent  of  June  14, 1870 ;  that,  after  he 
had  innnted  and  perfected  said  improvement, 
lod  had  filed  such  application  for  a  p^ut  for 
K  he  showed  a  sample  of  it  to  Barker,  in  Mav, 
1870 ;  and  that  Barker,  thereupon,  fraudulendy 
httotding^  to  deprive  the  defendant  of  the  ben- 
efti  of  his  invention,  obtained  a  patent  for  it, 
being  the  aaid  patent  of  July  26,  1870,  the  gas- 
hoiner  patented  by  him  being  substantiaUy  Uke 
that  previously  patented  by  the  defendant,  in 
<^»9taiction,  mode  of  operation  and  result,  and 
being  a  mere  mecbanioal  equivalent  therefor. 
Ko  other  anticipation  of  Barker's  invention  is 
Kt  up  in  the  answer.  The  decree  of  tbe  court 
below  was  in  favor  of  the  plaintiff. 

"Hie  claim  of  the  Barker  patent  covers  a  ^s- 
honer  having  these  features :  a  pillar  with 
Wee  therein  aronnd  the  circumference  at  its 
«*>im,  and  an  adjustable  or  movable  sur- 
Jwaidfaig  didl  or  tube;  such  shell,  by  being 
Bored  up  or  down,  either  cloang  or  opening 
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the  holes,  and  thus  stopping  or  permitting  the 
flow  of  gas  through  the  holes.  The  general 
principle  of  the  burner,  so  far  as  regaras  sup- 
plying additional  gas  to  the  burner,  tmrough  the 
holes  and  the  surrounding  tube,  as  the  IBumi- 
nating  qualities  of  the  gas  become  weaker,  and 
as  regaras  having  a  method  of  increasing  or  di- 
miniSiing  such  supply  by  a  valve  arrangement 
covering  or  uncovering  the  holes  as  reqmred,  is 
the  same  as  that  of  the  prior  patent  to  Clough, 
the  appellant,  and  which  was  the  prior  inven- 
tion. It  has  been  held  by  this  court,  in  the 
other  suit  between  the  same  parties,  that  a  gas- 
biu^er  made  according  to  the  description  in  the 
Barker  patent  infringes  both  of  the  claims  of 
the  Clough  patent;  the  claim  for  the  method  of 
supplying  the  additional  gas,  and  the  claim  for 
the  application  of  a  valve  arrangement  to  reg- 
ulate uie  supply.  But,  the  point  of  the  inven- 
tion and  patent  of  Barker  is,  that  the  surround- 
ing shell  or  tube  is  so  arranged  that  the  screw- 
ing of  such  shell  up  or  down  causes  it  to  act  as 
a  valve,  on  the  outside  of  the  pillar,  to  close  or 
open  the  holes.  As  a  consequence,  the  interior 
tubular  valve  of  Clough  is  oispensed  with,  the 
burner  is  made  in  two  pieces  instead  of  three, 
is  less  expensive  to  make  and,  moreover,  in  reg- 
ulating the  supply  of  gas,  the  shell  alone  re- 
volves, and  not  the  burner  with  it,  as  in  Clougfa's 
burner,  and  so  the  flame  always  remains  in  one 
position.  We  think,  from  the  evidence,  that 
these  modifications  were  new  and  useful,  and 
sufllcient  in  character  to  sustain  a  patent.  The 
burner,  in  tbe  form  patented  by  Barker,  appears 
to  have  supereeded  the  burner  in  the  form  pa- 
tented bv  Clough  and,  after  Barker  bad  intro- 
duced hiis  burner  into  use,  Clough  commenced 
making,  for  market,  burners  in  the  same  form 
patent«l  I7  Barker. 

As  to  the  claim  that  Clough  made,  prior  to 
Barker,  the  form  of  burner-covered  by  Barker's 
patent,  the  circuit  court  held  that,  the  burden  of 
proof  being  on  the  defendant  to  make  out  that 
allegation  satisfactorily,  the  evidence  fell  short 
of  oaowing  clearly  that  Clough  anticipated  Bar^ 
ker  as  to  that  form  of  burner.  Without  discuss- 
ing the  evidence  in  detail,  it  is  sufllcient  to  say 
that  we  concur  in  that  view.  The  burner  of 
Clough  which  Barker  saw  before  he  made  his 
burner  was  the  Clough  burner  which  had  the 
tubular  valve  in  the  inside  of  the  burner  tube. 

If  the  evidence  as  to  the  existence,  prior  to  the 
invention  of  Barker,  of  other  burners  than  that 
of  Clough  be  considered,  on  the  question  of  the 
novel^  of  the  arrangement  claimed  by  the  Bar- 
ker pa^nt,  it  must  be  held  that  none  of  the 
prior  forms  of  burner  introduced  in  evidence 
anticipate  the  arrangement  covered  by  the  claim 
of  the  Barker  patent 

The  decree  0/  Vu  Oireuit  Court  U  affirmtd,  teiffi. 
eottt. 

True  copy.   Teat: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  S. 


AlfNA  A..  CLABK80N  iir  al.,  Fife,  in  Err., 

MARTHA  B.  STEVENS  kt  ai. 
(Bee  8. 0,  IB  Otto,  S06-S19.) 
Title  to  vetsd— title  to  article  in  process  of  manu- 
facture— guesiion  of  intent. 
I.  Under  a  contract  for  the  oonstruotion  of  a  war 
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steamer  for  ti>e  TTnited  states,  paymentB  to  be  made 
thereon  from  time  to  time,  and  tbe  full  amount  of 
the  price  remaining  unpaid  to  become  due  when  she 
ahomd  be  tu^  completed,  and  upon  the  certifloate 
of  examiners  aooepted,  the  title  to  the  veesel  did  not 
vest  In  the  Cnited  States  until  such  completion  and 
acceptance. 

e.  when  a  man  contracts  with  another  to  make 
any  artlote  for  him  for  a  gl^en  price,  the  seneral 
rule  Is,  in  the  absence  of  all  circumstances  from 
which  a  contrary  conclusion  may  be  inferred,  that 
no  property  passes  In  tiie  chattel  until  it  be  complet- 
ed and  ready  for  delivery. 

8.  Thecourtsofthiscountryhavenotadoptedanr 
arbitrary  rule  of  construction  as  contzonfng  such 
agreements,  but  consider  the  question  of  Intent  aa 
to  when  the  title  shall  pass,  open  in  every  ease,  to 
be  determined  upon  the  terms  of  the  contract  and 
the  droumstances  attending  the  transaction. 

[No.  88.] 
Argued  Nov.  16, 17, 188S.  Decided  Non.  17,  ISSi. 

F  ERROR  to  the  Court  of  Chanceiy  of  the 
State  of  New  Jersey. 
The  bUl  in  this  case  was  filed  in  the  court  be- 
low, by  Martha  B.  Stevens,  widow  of  Edwin  A. 
Stevens,  deceased,  aa  executrix,  and  on  her  own 
behalf  as  one  of  tiie  residuary  legatees,  and  on 
behalf  of  her  children  as  hdrs  and  residuary 
legatees,  against  her  co-executors,  Messrs.  Ship- 

gen  and  Dod,  and  the  Attorney-General  of  the 
tate  of  New  Jersey,  et  al. ,  for  the  construction 
of  the  will  ot  the  said  Edwin  A.  Stevens,  and 
for  a  declaration  as  to  the  validity  of  the  various 
trusts,  devises  and  bequests  therein  contained, 
including  the  bequest  of  the  Stevens  Battery  to 
the  State  of  New  Jersey. 

The  Attorney-General  filed  an  information  in 
the  nature  of  a  croes-bill  on  behalf  of  the  State, 
making  the  h^rs  of  Robert  L.  Stevens  parties. 

The  other  executors,  the  heirs  of  Robert  L. 
Stevens  and  others,  filed  answers  and,  on  the 
hearing  of  the  cause,  the  Chancellor  entered  a 
decree  declaring,  among  other  ttiingB,  that  the 
title  of  the  said  vessel  was  in  the  said  Edwin  A. 
Stevens,  and  passed  by  his  will  to  the  State  of 
New  Jersey.  8t»v»ni  y.  Shippm,  28  N.  J.  Eq., 
487. 

On  appeal  by  the  heirs  of  Robert  L.  Stevens, 
from  the  part  of  said  decree  aflecUng  said  ves- 
sd,  the  Court  of  Errors  and  Appeals  of  the  State 
of  New  Jersey  entered  a  decree  affirming  such 
part  of  said  decree,  and  remanded  the  record  to 
the  Court  of  Chancery.  Steven*  v.  Shippen,  99 
N.  J.  Eq.,  602.  Thereupon  said  heirs  sued  out 
this  writ  of  error. 

A  further  statement  of  the  case  appears  in  the 
opinion  of  the  court. 

Mestre.  Walter  L.  Cl»rkaon  and  Fred- 
•rie  W.  Steweiw.  for  plaintiff  in  error: 

The  Court  of  Appeals  holds  that  the  case 
comes  within  the  operation  of  the  rule  estab- 
lished in  Mttiott  V.  Edamrde,  86  N.  J.  L.,  266  ; 
JBOuard*  v.  EOioa,  86  N.  J.  L.,  449,  which  de- 
cides in  conformity  with  the  decision  in  An- 
dreiet  v.  Durant,  11 N.  T. ,  86,  that,  under  a  con- 
tract tor  the  building  of  a  vessel,  no  property 
vests  in  the  purchaser,  even  where  certain  por- 
tions of  the  contract  price  are  agreed  to  be  and 
are  paid  to  the  builder  at  spedfled  stages  of 
the  work,  and  where  an  agent  of  the  purchaser 
is  to  and  does  superintend  such  worK  and  ap- 
prove the  materials.  These  decisions  are  m 
conflict  with  a  long  Une  of  Englidi  cases,  com- 
mencing with  "mode  v.  RumOI,  decided  by 
Lord  Tenterden.  Wood*  v.  Su*ieU,  5  B.  & 
AM.,  942;  Clarke  v.  e^penee,  4  Ad.  <&  El.,  448  ; 
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Oarruther*  v.  Pat/ne,  6  Bing.,  870 ;  Laidl&r  v. 
BurUtuon,  2  Mees.  &  W.,  602;  Wood  v.  Sett,  5 
El.  &  Bl. ,  772,  affirmed  in  Exchequer  Chamber; 
Woodv.  Brf«,6  EI.&  Bl.,  855;  JfeBainv.  WaUaee, 
L.R.6,  App.  Cas.,  589;  with  the  rule  as  adopted 
and  approved  by  nearly  all  the  text  writers, 
Benj.  Sales,  816;  Ad.  Cont.,  ch.  6,  sec.  1.,  p.  178, 
Eng.  ed. ;  Maude  &  P.,  Ship.,  62, 4th  ed. ;  Chit. 
Cont.Vol.  1,  p.  581, 11th  Am.  ed.;  Story,  Sales, 
sees.  815,  816;  Long,  Sales,  168,  288,  and  with 
several  American  cases;  Moody  y.Brown,Z^  Me., 
107;  Butteneorlh  v.  MeKinly,  11  Humph. ,  209— 
the  rule  as  it  obtains  in  New  York  having  been 
expressly  repudiated  in  Sanfordy.  Wiggin* Fer- 
ry Co., ^  Ind. ,  622;  and  by  Mr.  Juttiee  Clifford, 
hi  Scuddery.  Ocdai* Steamboat  Co.,  1  Cliff.,  870; 
the  case  of  William*  v.  Jaekman,  16  Gray  514,  is 
not  contra,  though  cited  as  being  so,  Chi^Jtu^iee 
Kgelow  taking  pains  to  di^inguiah  it  fiom 
"Wood*  y.  RvtSi,  6  B.  &  Aid. ,  942,  and  Clarke  y. 
Spenee,  4  Ad.  &  E. ,  448,  with  which  it  is  plainly 
consistent.  At  the  time  of  this  last  decision. 
Wood*  V.  BeU,  5  El.  &  Bl.,  772  and  San^ord  y. 
Wiggin* Ferry  Co.,  27  Ind.,  522,  had  not  been 
decided.  The  case  of  SeuU  v.  Shaketpear,  75  Pa. 
St.  ,297,  is,  in  Uie  point  decided,  consistent  with 
the  English  rule,  ia  Edward*  v.  Ettiott,  86  N.  J. 
L.  ,266,  86  N.J.  L.  ,449,  the  court  seems  to  be  un- 
der a  misapprehension  as  to  the  earlier  English 
cases,  and  with  little  force  of  argument,  foUows 
Andrew*  v.  Durant,  11  N.  Y.  86,  *upra.  The 
only  intimation  of  opinion  given  by  this  court 
on  the  sublect  is  found  in  what  Mr.  Juttiee  Clit- 
ford  says  m  his  dissenting  opinion  in  Calai* 
Steamboat  Co.y.  Scudder,  2  Black,  880  (67  U.  S., 
XVII. ,  287).  In  this  opinion  he  adopts  the  En- 
glish rule,  but  the  case  turned  on  another  point. 

The  property  in  the  unfinished  vessel  under 
the  contract,  was  originally  in  the  United  States, 
and  not  in  Robert  L.  Stevens.  The  title  there 
remained  until  the  approval  of  the  Resolution  of 
Congress  on  July  17,  1862. 

Upon  the  passage  of  that  Resolution  the  heirs 
took  title  beneficially. 

Metsr*.  Leon  Aboett,  John  P.  Stockton,  Joel 
Parker  and  W.  J.  A.  Fuller,  for  defendants  in 
error. 

Mr.  Juetiee  Matthewe  delivered  tlie  opin- 
ion of  the  court: 

The  controversy  in  this  case  arises  between 
the  plaintiffs  in  error,  who  are,  with  others,  heirs 
at  law  of  Robert  L.  Stevens,  deceased,-and  the 
State  of  New  Jersey,  and  involves  the  title  to 
an  uncompleted  ship  of  war,  known  as  the  Stev- 
ens Batte^. 

The  claim  of  the  plaintiffs  in  error  is  founded 
on  a  Resolution  of  Congress,  approved  July  17, 
1862,  12  Stat,  at  L.,  628,  as  follows: 

"A  Resolution  releasing  to  the  heirs  at  law  of 
Robert  L.  Stevens,  deceaaed,  all  the  right,  title 
and  interest  of  the  United  States  in  anoto  Stev- 
ens' Battery. 

Setolved,  by  the  Senate  and  Eovee  cfBepre- 
tentative*  cf  the  United  State*  of  Amariea  in 
Oongre**  attemhled,  That  all  the  liriit,  title  and 
interest  of  the  United  States  in  and  to  Stevens' 
Battery  be,  and  the  same  hereby  are  released 
and  conveyed  to  the  heirs  at  law  of  the  said 
Robert  L.  Stevens,  or  their  legal  representa- 
tives." 

Robert  L.  Stevens  died  in  1866,  having  his 
domicll  in  New  Jersey,  and  by  his  will  consti- 
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toted  hb  brother,  Edwin  A.  Stevens,  who  was 
one  of  his  heirs  at  law,  and  whom  he  made  one 
of  bis  executors,  his  sole  residuary  devisee  and 


_didn  A.  Stevens  died  Angast  7, 1868,  and 
l^  his  will,  concdving  himself  to  be  the  owner 
d  tbe  unfinished  vessel,  of  which  he  had  been 
in  poasession  since  the  death  of  his  brother,  and 
duming  as  his  residuaiv  legatee,  he  directed 
his  execntois  to  complete  it  on  his  general  plan, 
at  s  cost  not  exceeding$l  ,000,000,  and  then  to  of- 
fer it  totheStateofNew  Jersey  as  a  present.  The 
eiecutors,  after  having  expended  $919,915.04 

rD  the  vessel,  found  that  they  could  not  fln- 
it  for  the  amount  of  money  to  which  they 
were  limited,  and  discontinued  the  work.  In 
the  meantime,  the  State  of  New  Jersey  had  ac 
cepuA  the  bequest,  and  the  consent  of  C!on- 
oess  thereto  was  given  in  the  following  Reso- 
htioo  [16  Stot  at  L.,  888],  approved  July  1, 
187D: 

"A  Resohitioo  giving  the  consent  of  Congress 
to  the  reception  of  a  certain  bequest  by  the  State 
of  New  Jersey,  under  the  will  of  the  Hate  Edwin 
A  Stevens. 

Wiereat,  Edwin  A.  Stevens,  who  was  in  his 
Wetiine  the  owner  of  the  ship  known  as  the 
Sterens  Birttery,  originally  commenced  under 
contract  for  the  United  States  Government,  and 
upon  tiie  building  of  which  large  siuns  of  money 
were  spent  by  bis  brother  and  himself,  did,  by 
hialast  will  and  testament  (the  United  States 
hiTinf  previously  relinquished  all  claims  to 
snd  snip),  leave  the  same  to  be  finished  by  his 
executors,  at  an  expense  not  exceeding  the  sum 
ot  {1,000,000,  and  when  finished  to  be  offered 
to  the  State  of  New  Jersey  as  a  present,  to  be 
hr  ha  received  and  disposed  of  as  the  said  State 
•Ball  deem  proper;  and, 

WhePKu,  doubts  have  been  suggested  as  to 
the  fight  of  the  said  State  to  accept  the  said  be- 
ooest  without  the  consent  of  Congress,  under 
the  pr(diibiti(»i  of  the  tenth  section  of  tbe  first 
utick  of  the  Constitution  of  the  United  States: 
llierefore. 

BeiBlted,  hy  ih»  Smote  and  Hau»»  cfBepre- 
K»tatiu$t!ftM]Vnited  States  of  America  in  Oon- 
trm  ammbled.  That  the  consent  of  Congress  is 
henby  given  tiiat  the  State  of  New  Jersey  shall 
receive  and  dispose  of  the  said  ship  according 
to  the  terms  and  conditions  of  said  bequest 

A  trill  inequity  was  filed  in  the  Chancery 
Court  of  New  Jersey  by  the  executors  of  Edwin 
A  Stevens,  asking  for  a  construction  of  the  will 
in  certain  pcuticulars,  including  the  questions 
Viang  upon  this  bequest  to  the  State  of  New 
Josey.  The  Attomey-Qeneral  appeared  on  be- 
bilf  of  the  State,  and.  filed  an  information,  by 
nv  of  croaB-^,  to  which  the  heirs  at  law  of 
mert  L.  Stevens  were  made  parties,  as  claim- 
iag  Ml  advene  title.  A  final  decree  was  made, 
ttaUahing  the  title  of  the  State,  which  was 
•Onned  on  appeal  by  the  Court  of  Errors  and 
^)j>eali.  To  reverse  that  decree  Uie  present 
TO  <rf  aiot  ia  prosecuted;  the  question  pre- 
WBted  ben^  one,  which,  as  it  arises  under  a 
mwotibe  United  States,  and  the  dedsion  there- 
<*of  the  state  court  bdng  in  denial  of  the  title 
cUmed  onder  tbe  authorify  thereof,  falls  within 
<l>e^nri8diction  of  this  court. 

To  determine  the  proper  construction  and  le- 
9l  effect  of  the  Resolution  of  Congress  of  July 
SttieOxxa 


17, 1868,  it  becomes  necessary  to  trace  from  its 
origin  the  history  of  the  Stevens  Battery. 

An  Act  of  Congress  "  authorizing  the  con- 
struction of  a  war  steamer  for  harbor  defense," 
approved  April  14,  1842,  enacted  "  That  the 
Secretary  of  the  Navy  be,  and  he  is  hereby  au- 
thoriised  to  enter  into  contract  with  Robert  L. 
Stevens  for  the  construction  of  a  war  steamer, 
shot  and  shell  proof,  to  be  built  principally  of 
iron,  upon  the  plan  of  tbe  said  Stevens;  pro- 
vided, The  whole  cost,  including  the  hull,  arma- 
ment, engines,  boiler  and  equipment,  in  all  re- 
spects complete  for  service,  shall  not  exceed  the 
average  cost  of  the  steamers  Missouri  and  liis- 
ds8ippi,"and  $250,000  was  thereby  appropriated 
towards  carrying  the  law  into  effect.  5  Stat,  at 
L.,  472. 

In  pursuance  of  this  law,  on  Feb.  10,  1843, 
the  Secretary  of  the  Navy  entered  into  a  con- 
tract with  Robert  L.  Stevens  for  the  construc- 
tion of  a  war  steamer  for  harbor  defense,  which 
recited  his  proposal,  describing  tbe  vessel,  and 
containing  certain  specifications  as  to  its  con- 
struction, with  a  covenant  on  his  part  that  he 
would  faithfully  build  and  construct  the  steam- 
er conformably  to  the  plan  submitted,  and  com- 
plete the  same  within  two  years,  provided  Con- 
gress should  make  the  further  appropriations 
necessary  for  the  purpose  within  a  reasonable 
period. 

According  to  the  plan  proposed,  the  war 
steamer  was  to  be  shot  and  shell  proof  against 
the  artillery  then  in  use  on  board  vessels  of 
war,  viz.:  from  18  poimders  to  64  pounders;  to 
be  propelled  by  submerged  machmery,  called 
Stevens'  circular  shells ;  to  have  greater  speed 
than  any  of  our  steam  vessels  of  war  then  built; 
the  whole  engine  to  be  out  of  the  way  of  shot 
from  any  vessel  of  an  enemy;  and  with  other 
specifications  as  to  the  character  of  the  material 
and  the  dimensions  and  relations  of  the  parts, 
which  are  important  to  be  noticed  only  so  far 
as  to  show  that  the  proposed  vessel  was  to  be 
constructed  upon  a  plan  original  and  novel, 
and  with  the  expectation  of  results  not  previ- 
ously obtained  in  any  naval  conatructioii. 

On  November  14, 1844,  tbe  Secretarv  of  tbe 
Navy  and  Stevens  entered  into  an  explanatory 
contract,  which  recited  that  tbe  stipulations  ot 
the  former  had  been  found  to  be  too  loose  and 
indefinite  as  to  tbe  details  of  its  execution,  and 
that  tbe  parties  considering  themselves  boniMl 
by  so  much  thereof  as  reimted  to  the  dimen- 
sions, power,  ability  to  resist  shot  and  shell, 
and  other  quedities  and  arrangements  of  the 
vessel,  and  the  amount  to  be  paid  therefor,  en- 
tered into  further  stipulations  modifying  and 
explaining  the  same.  The  time  for  tbe  com- 
pletion and  delivery  of  the  vessel  was  extended 
two  years  from  the  date  ot  tbe  new  contract. 
Many  additional  specifications  as  to  the  details 
of  construction  were  inserted.  It  was  agreed 
that  if  the  cost  of  making  any  models  or  pat- 
terns used  in  tbe  construction  should  be  in- 
cluded in  bills  paid  by  tbe  United  States  in  the 
course  of  the  work  or  at  its  completion,  thqr 
should  become  the  iHvperly  of  the  Unltea 
States. 

It  was  also  agreed  that  the  Secretary  of  the 
Navy  should  appoint  some  person,  whom  Ste- 
vens should  admit  within  his  establishment  for 
building  said  vessel,  whose  duty  it  should  be  to 
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receive  and  receipt  for,  on  account  of  the  Navy 
Department,  all  materials  delirered  therein  for 
constructing  said  steamer ;  which  materials, 
when  so  rewired  and  receipted  for,  should  be 
distinctly  marked  vrUii  the  letters  U.  S.,  and 
should  become  the  property  of  and  belong  to 
the  United  States ;  and  it  should  be  his  further 
duty  to  certify  all  accounts,  presented  and  cer- 
tified by  Stevens,  for  materials  and  labor, which 
should  form  the  evidence  on  which  payments 
should  be  made ;  but  the  authority  of  such  in- 
specting officer,  it  was  understooa,  should  not 
extend  to  a  right  to  judge  of  the  equality  or  fit- 
ness of  the  materials  or  workmanship,  but  mere- 
It  as  to  Uie  cost  thereof;  "It  being  understood," 
the  contract  proceeds,  "  that  the  quality  and  fit- 
ness thereof,  with  other  matters  concerning  the 
performance  of  the  contract,  are  to  be  inspected 
and  determined  in  the  manner  hereinafter  pro- 
vided for." 

It  was  thereupon  further  stipulated,  that  be- 
fore the  final  payment  for  the  said  war  steamer 
should  be  made,  a  certificate  should  be  rendered 
to  the  Navy  Department,  that,  in  her  construc- 
tion, armament  and  equipment,  all  the  provis- 
ions of  the  contract  had  been  fully  performed 
by  Stevens,  which  certificate  should  be  given 
and  signed  by  persons  appointed  to  examine 
the  vessel;  one  by  Stevens,  one  by  the  Secretary 
of  the  Navy  and,  in  case  of  msagreement,  a 
third  by  the  other  two,  the  decision  of  the  ma- 
jority to  be  conclusive.  It  was  also  agreed  that 
Stevens,  in  lieu  of  other  security  for  the  faith- 
ful performance  of  the  contract  on  his  part, 
should  make  to  the  United  States  a  mortgage, 
which  should  be  a  first  lien  on  all  the  leiDd, 
docks,  wharves,  slips  and  all  their  appurte- 
nances belonging  to  and  embraced  within  the  es- 
tablishment at  Hoboken,  New  Jersey,  at  which 
the  war  steamer  was  to  be  constructed,  with 
ample  power  to  enter  upon  and  sell  the  same 
in  case  of  failure  on  the  part  of  the  said  Stevens 
to  fulfill  his  part  of  the  contract,  or  so  much 
thereof  as  should  be  necessary  to  complete  any 
deficiencies  on  his  part. 

The  Secretary  of  the  Navyagreed  to  paT,as  the 
price  of  the  sakl  war  steamer,  when  fully  com- 

{>leted  and  delivered  at  the  Navy  Yard  at  Brook- 
yn,  in  conformity  with  the  contract,  the  sum 
<n  $686,717.84,  the  supposed  mean  cost  of  the 
steamers  Missouri  and  Mississippi,  or  any  addi- 
tional sum  that  might  afterwards  be  ascertained 
as  properly  included  in  that  cost,  to  be  indorsed 
on  the  contract '  'As  the  price  wUch  is  to  be  paid 
for  the  said  war  steamer  when  fully  completed, 
delivered  and  accepted." 

Payments  were  to  be  made,  from  time  to 
time,  upon  bills  certified  by  Stevens  and  the 
agent  of  the  United  States,  for  not  less  than 
(S,000  each,  and  approved  by  the  Navy  Depart- 
ment, until  the  sum  of  $500,000  should  have 
been  paid;  at  which  time,  it  was  stipulated,  that 
an  examination  should  be  had  of  the  war  steamer 
by  persons  to  be  appointed,  as  before  agreed,  for 
filial  examination,  and  if  a  majority  of  them 
should  cerljfy  their  opinion  that  the  vessel  could 
be  fully  completed  according  to  contract  for  the 
remaining  balance  which  might  then  be  due, 
then  payments  of  further  biOs  in  full  should 
continue,  not  exceeding  the  fuU  amount  of  the 
whole  agreed  price;  but  otherwise,  the  examin- 
ers were  re(iuired  to  certify  the  amount  which 
ta  their  opinion  would  be  required  to  complete 
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the  steamer^  when  the  Secretary  of  the  Navy 
was  authorized  to  withhold  from  future  pay- 
ments such  deductions  as  might  be  necessary 
to  meet  the  probable  excess  of  coat.  It  was  fur- 
ther provided,  that  when  the  said  Stevens  should 
have  fully  completed  the  said  war  steamer,  and 
when  she  shoidd  have  been  duly  delivered  to 
and  received  by  the  agent  of  the  IJnited  States, 
according  to  the  terms  of  the  contract,  the  full 
amount  of  the  price  remaining  unpaid  and  to  be- 
come due  when  the  said  war  steamer  should  be 
fully  completed  and  accepted,  was  required  to 
be  paid  and  the  mortgage  security  canceled  and 
returned. 

In  pursuance  of  his  contract  to  that  effect, 
Robert  L.  Stevens  executed  and  deliv»ed  a 
mortgage  on  the  premises  therein  described, 
being  the  basin,  dock,  shops,  etc.,  wherein  the 
war  steamer  was  to  be  constructed,  conditioned 
to  be  void,  in  case  he  fully  performed  his  con- 
tract in  relation  thereto,  witii  a  power  of  entry 
and  sale,  dn  the  part  of  the  mortgagee,  in  case 
default  should  be  made  in  the  completing  and 
delivery  of  the  said  war  steamer  at  the  expira- 
tion of  four  years  from  that  date,  according  to 
the  conditions  and  stipulations  of  the  contract; 
and  out  of  the  proceeds  of  such  sale  to  ret^n 
any  dues  that  might  have  accrued  by  reason  of 
the  failure  to  penorm  the  contract,  or  so  much 
thereof  as  should  be  necessary  to  complete  any 
deficiencies  on  the  part  of  the  said  Stevens. 

The  time  for  the  performance  of  the  contract 
was,  by  a  subsequent  agreement,  extended  for 
four  years  from  September  9,  1848. 

From  January  6, 1846,  to  December  14, 1866, 
there  was  paid  outbv  the  Navy  Department  on 
account  of  the  vessel  $600,000. 

Robert  L.  Stevens,  prior  to  his  death,  in  1856, 
had,  in  addition,  expended  in  its  construction, 
of  his  own  means,  $118,670. 

The  Naval  Appropriation  Act,  approved  Aa- 
gust  16, 1866, 11  Stat,  at  L.,48,contaInBaa appro- 
priation "  for  Stevens'  war  steamer,  eighty-six 
thousand  seven  hundred  and  seventeen  doUara 
and  eighty-five  cents,"  being  the  remainder  of 
the  contract  price,  but  no  portion  of  this  was 
ever  paid. 

In  the  meantime,  Edwin  A.  Stevens  took 
possession  of  the  work  upon  the  death  of  his 
brother,  as  executor  and  residuary  legatee,  and 
expended  thereon,  prior  to  Septemb^  6,  1867, 
of  his  own  money,  the  sum  of  $80,186.97. 

Nothing  further  appears  to  have  been  done  un- 
til Congress  passed  an  Act,  approved  AprQ  17, 
1863,  12  Stat,  at  L.,  880,  making  an  additional 
appropriation  for  the  naval  service  for  the  year 
ending  June  80,  1882.  The  ad  section  of  that 
Act  is  as  follows: 

"  And  be  it  further  enaettd,  That  the  sum  of 
$788,294,  being  the  amount  necessary  to  be 
provided,  as  estimated  by  a  board  appomted  for 
that  piurpose,  to  pav  for  and  finish  the  Stevens 
Batte^  now  partially  constructed  at  Hoboken, 
New  Jersey,  be  and  the  Hune  is  hereby  appro- 
priated out  of  any  money  not  otherwise  appro- 
priated for  the  immediate  construction  of  said 
battery;  Provided,  That,  in  the  contract  for  the 
completion  of  said  vessel,  it  shall  be  stipulated 
that  no  part  of  the  money  claimed  by  Edwin 
A.  Stevens  to  have  been  heretofore  expended 
by  him  upon  said  vessel  shall  be  refunded  un 
til  the  amount  of  said  claim  shall  be  establiabed 
to  the  satiaf  action  of  the  Secretary  of  the  Navy 
r  P,^^06  U.  S. 
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and  the  pajment  of  the  said  sinn  shall  be  con- 
tingent upon  the  success  of  said  vessel  as  an 
ironcbd,  sea-goin^  war  steamer,  to  be  deter- 
mined 1^  the  President,  and  such  contract  shall 
stipaiate  the  time  within  which  the  vessel  shall 
lie  completed;  Provided,  nevertheUt*,  That  said 
money  shall  not  be  expended  unless  the  Secie- 
tazy  of  the  Navy  is  of  opinion  that  the  same 
vlU  secure  to  the  public  service  an  efficient 
liam  batterv." 

The  boara,  whose  estimate  is  adopted  in  this 
Act,  was  one  appointed  by  the  Secretary  of  the 
Ktvy,  under  the  authority  of  a  Joint  Resolu- 
tion of  Congress,  approved  July  24, 1861  [IS 
Stat  at  L.,  W)S\,  whose  report  was  communi- 
cated to  the  House  of  Representatives  in  a  le^ 
ter  of  the  Secretary  of  the  Navy  to  the  Speaker, 
dated  January  2,  1862.  Ex.  Doc.  No.  23,  H.  R., 
nth  CaaaesB,  2d  Sess.  Upon  the  question  of 
tte  expediency'  of  completing  the  vessel,  the 
board  specify  six  important  particulars,  as 
among  "  the  many  novel  characteristics  which 
■he  would  possess,"  in  which  she  differed  from 
oidinaty  war  vessels,  and  conclude  by  saying: 
"  We  cannot  recommend  the  expenditure  of  im- 
portant sums  of  money  upon  projects  of  more 
thu  doubtful  success  when  put  mto  practical 
ezecDtion;  and,  therefore,  we  do  not  deem  it 
expedient  to  complete  this  vessel  upon  the  plan 
pnpceed."  The  report  had  previously  stated 
"  That  the  original  projector  of  the  vessel  was 
tte  late  Robert  L.  Stevrais,  Esq.,  deceased,  and 
(bat  Ida  brother,  Edwin  A.  Stevens,  Esq.,  who 
now  proposes  to  complete  it,  has  materially 
Ranged  the  plans  from  what  appears  to  have 
been  originally  intended." 

No  part  of  ue  sum  appropriated  by  the  Act 
of  Aiml  17, 1862,  was  applied  to  the  purpose 
<A  conmleting  the  battery.  The  Secretary  of  the 
Navy  dedined  to  do  so,  in  the  exercise  of  the 
diacrMion  confided  to  him  in  the  last  clause  of 
Uk  section,  for  reasons  set  forth  in  his  letter 
to  the  Speaker  of  the  House  of  Representatives, 
dated  Jby  27,  1862,  in  which  he  states  that  he 
had  taken  the  opinion  of  a  commission  of  ex- 
perts, who  had  reported  that  "  The  vessel,  if 
completed  on  the  plans  of  Mr.  Stevens,  will  not 
make  an  efficient  steam  battery "  and,  there- 
fofe,  that  he  did  not  feel  authorized  to  make 
Uk  expenditure  unless  Congress  should  so  di- 

Congress  thereupon  passed  the  Joint  Resolu- 
tim,aniroved  July  17,  1862  [12  Stat,  at  L., 
(2^,  on  which  the  plaintiffs  in  error  f oimd  their 
dauu. 

Nothing  appears  to  have  been  done  towards 
lesuming  work  on  the  vessel,  from  the  date  of 
the  last  previous  expenditure  in  1857  until  the 
death  of  Edwin  A.  Stevens,  on  August?,  1868, 
daring  which  time  it  remained  in  his  possession 
aad  controL  His  will  contained  the  foUowing 
(n*idon: 

"  I  onpower  my  executors  to  apply,  not  ex- 
eeedhig  the  sum  at  one  million  dollars,  to  fln- 
iiik,  on  my  general  plans,  as  near  as  may  be,  in 
tte  discretion  of  my  said  executors,  the  battery 
known  as  the  Stevens  Battery,  and  for  the  ac- 
waplishment  of  the  said  object  I  give  to  them 
^  use  of  the  dock  and  yards  and  basin  hereto- 
tee  appropriated  to  the  said  battery,  and  tlX 
the  material  fvovided  for  said  ttattery.  When 
>iU  battoy  shall  be  finished,  I  direct  my  ex- 
Bee  19  OiTO. 


ecutors  to  offer  the  same  to  the  State  of  New 
Jersey  as  a  present,  to  be  disposed  of  as  the  said 
State  sliall  deem  proper;  and  if  not  accepted 
by  the  said  State,  I  direct  my  executors  to  sell 
the  same,  and  the  proceeds  thereof  shall  fall 
into  the  residue  of  my  estate." 

In  execution  of  tliis  authority,  the  executors, 
priortoFebruary27,1878,expended|919,016.49, 
of  which  f  27,809.79  was  received  from  the  sale 
of  old  materiaL 

The  Legislature  of  New  Jersey,  on  March  21, 
1871,  had  authorized  the  appointment  of  com- 
missioners with  power  to  sell  the  battery  and, 
in  pursuance  of  that  authority,  the  vessel,  never 
having  been  finished,  was  sold  for  the  sum  of 
$76,0«). 

The  contention  of  the  plaintiffs  in  error  is 
that  the  title  to  the  unfinished  vessel  passed,  as 
the  work  progressed,  to  the  United  States,  and 
became  vested,  togeUier  with  the  right  to  en- 
force the  contract  for  its  completion,  and  the 
security  of  the  mortgage,  as  arainst  Uie  estate 
of  Robert  L.  Stevens,  in  his  neirs  at  law,  by- 
force  of  the  Joint  Resolution  of  July  17,  1862. 

In  support  of  the  proposition  that,  bv  the 
btiilding  contract  the  title  to  theunfinishea  ship 
vested,  as  the  work  progressed,  in  the  United 
States,  counsel  rely  upon  the  rule  of  construc- 
tion announced  by  Lord  Tenterden in  Woodty. 
RuMtU,  6  B.  &  Aid.,  942,  and  followed  by  the 
English  cases  of  Clarke  ▼.  Bpenee,  4  Ad.  &  El., 
448 ;  Carruth&rs  v.  fteyw<5,  5  Bing.,  270 ;  Laid- 
ler  V.  Bwrlinaon,  2  Mees.  &  W.,  602;  Wood  v. 
BeU,  6  El.  &BI.,  772,affirmed  in  the  Exchequer 
Chamber,  6  El.  &  Bl. ,  366;  JieBain  v.  WaUaee, 
L.  R.,  6App.  Cas.,S89;  and  the  American  cases . 
of  Moody  V.  Brown,  84  Me. ,  107;  Butterworth  v. 
MeKinley,  11  Humph.,  209;  San^ordx.  Ferry 
Co.,  27  Ind.,  622  ;  Seudder  v.  Steamboat  Co.,  1 
Cliff.,  870. 

This  conclusion  was  assented  to  in  the  pres- 
ent case  by  the  Chancellor,  who  proceeded  to  a 
final  decree,  however,  against  the  plaintiffs  in 
error,  on  the  gro\md  that  the  title  of  the  United 
States  passed  by  the  Resolution  of  July  17, 1862 
[12  Stat,  at  L.,  6281,  not  to  the  heirs  at  law  of 
Robert  L.  Stevens  for  their  own  benefit,  but  to 
or  for  the  benefit  of  Edwin  A.  Stevens,  the  re- 
siduary legatee.  The  Court  of  Errors  and  Ap- 
peals took  a  different  view,  and  decided  that  the 
title  of  the  ship  never  vested  in  the  United 
States  as  owner,  foUowing  its  own  previous  de- 
cision in  EUiott  v.  Edwardt,  86  N.  J.  L., 266;  8. 
C,  86  N.  J.  L.,  449;  the  New  York  case  of  An- 
dreuii  V.  Durant,  11  N.  T.,  86,  and  supported 
by  the  decision  in  Williamt  v.  Jaekman,16  Oray, 
614,  in  which  the  rule  is  stated  by  Bigelow,  (m. 
J.,  as  follows; 

"Under  a  contract  for  supplying  labor  and 
materials  and  making  a  chattd,  no  property 
passes  to  the  vendee  tul  the  chattel  is  completed 
and  delivered  or  ready  to  be  delivered.  This  is 
a  general  rule  of  law.  It  must  prevail  in  all 
cases,  unless  a  contrary  intent  is  expressed  or 
clearly  implied  from  the  terms  of  the  contract." 

The  rule  first  introduced  in  Woods  v.  Buttell 
[mipra'],  as  interpreted  by  the  English  courts, 
according  to  Clarke  y.Spenee  [suprat,  is  "Pound- 
ed on  the  notion  that  provision  for  the  payment, 
regulated  by  particular  stages  of  the  work,  is 
made  in  the  contract  with  a  view  to  give  the 
purchaser  the  security  of  certain  portions  of  the 
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work  for  the  money  he  b  to  pay,  and  is  equiva- 
lent to  an  express  provision  ttmt  on  payment  of 
the  first  installment,  the  general  propoiy  in  so 
much  of  the  vessel  as  is  Qxea  constructed  shall 
vest  in  the  purchaser. "  This  dictum  from  Wood$ 
V.  RuMtU,  according  to  Benjamin  on  Sales,l^46, 
2d  ed.,  was  deliberately  adopted  as  a  rule  of 
construction  by  which,  in  similar  ship  building 
contracts,  the  parties  are  held  to  have,  by  im- 
plication, evinced  an  Intention  that  the  property 
shall  pass,  notwithstanding  the  general  rule  to 
the  contrary,  and  adds  :  "  The  uw  thus  estab- 
lished has  remained  unshaken  to  the  present 
time." 

Nevertheless,  inTToorfv.  BeU,  6  El.  &B1.,791, 
Lord  Campbell,  oA./.,  said:  "When  a  man  con- 
tracts with  another  to  make  any  article  for  him 
for  a  given  price,  the  general  rule  is,  in  the  ab- 
sence of  all  circumstances  from  which  a  con- 
trary conclusion  may  be  inferred,  that  no  prop- 
erty passes  in  the  chattel  until  it  be  completed 
and  ready  for  delivery;  on  the  other  hand,  where 
a  bargain  is  made  for  the  purchase  of  an  exist- 
ing ascertained  chattel,  the  general  rule,  in  the 
same  absence  of  opposing  circumstances,  is  that 
the  property  passes  immediately  to  the  vendee; 
that  is,  that  there  is  at  once  a  complete  bargain 
and  sale.  But  these  general  rules  are  both  and 
equally  founded  on  the  presumed  intention  of 
the  parties.  If,  in  the  first,  there  are  attendant 
circumstances  from  which  the  intention  may 
be  inferred  that  the  property  shall  pass  in  the 
incomplete  and  growing  chattel  as  the  manu- 
facture of  it  proceeds,  or  even  in  ascertained 
materials  from  which  it  is  to  be  carried  to  per- 
fection, that  intention  will  be  effectuated;  and 
equally,  in  the  latter,  if  it  appear  that  the  par- 
ties intended  to  postpone  the  transfer  of  the 
property  till  the  payment  of  the  price  or  the  per- 
formance of  any  other  condition,  such  intention 
will  be  upheld  in  the  courts  of  law."  "  This 
principle,"  he  added,  "  we  believe  to  be  well 
settled;"  and  referring  to  the  cases  of  Wood»\. 
Bu*»dl,  Olarke  v.  Bpence,  Laidler  v.  Burlinion 
et  al.,  cited  in  argument,  he  remarked,  that 
"Previous  decisions,  therefore,  are  mainly  use- 
ful as  serving  to  guide  oar  judgment  in  estimatr 
ing  the  weight  of  circumstances  as  evidence  of 
intention;"  and  concluded  by  saying:  "  Still  it 
must  be  remembered,  after  all,  that  what  we 
have  to  determine  is  a  question  of  fact,  namely: 
what,  upon  a  careful  consideration  of  all  the 
drcumstanoes,  we  believe  to  have  been  the  con- 
tract into  which  the  parties  have  entered." 

It  is,  perhaps,  worthy  of  remark,  that  this 

Cage  from  the  judepnent  of  Lord  Campbell 
been  incorpor^^dinto  the  text  of  Abbott  on 
Merchant  Ships  and  Seamen,  4,  by  the  editors 
of  tiiat  treatise. 

The  courts  of  this  country  have  not  adopted 
any  arbitrary  rule  of  construction  as  controlling 
such  agreements,  but  consider  the  question  of 
intent,  open  in  every  case,  to  be  determined 
upon  the  terms  of  the  contract,  and  the  circum- 
stances attending  the  transaction.  1  Pars.  Ship, 
and  Adm..  68.  And  such  seems  to  us  to  be  the 
true  principle. 

Accordingly,  we  are  of  ophiion,  that  the  fact 
that  advances  were  made  out  of  the  purchase 
money,  according  to  the  contract,  for  the  cost 
of  the  work  as  it  progressed,  and  that  the  gov- 
ernment was  authorised  to  require  the  presence 
of  an  agent  to  join  in  certifying  to  the  accoimts, 
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are  not  conclusive  evidence  oi 

Eroperty  in  the  ship  should  1 
tatos  prior  to  final  delivery 
erence  to  the  latter  drcumstao 
as  indicating  a  contrary  intei 
thority  of  the  inspecting  offii 
limited,  so  that  it  should  not 
to  judge  of  the  qualitr  and 
terials  or  workmanship,  sue 
others  concerning  the  perfoi 
tract  being  reserved  for  detei 
completion  of  the  work,  as 
ceptance  and  final  payment 

Much  stress  is  laid,  in  arc 
provision  of  the  contract  wlu 
terials  received  at  the  yard  t 
ing  the  steamer,  to  be  distil 
the  letters  U.  8.,  and  declari 
become  the  property  of  and 
ed  States.  But  it  does  not  i 
materials  provided  for  that 
to  be  the  property  of  the  Ui 
intended  that  they  should  : 
coming  part  of  the  structun 
tion  might  well  have  been 
curity  against  a  diversion  of 
unauthorized  use,  or  to  pn 
to  the  United  States,  in  cas 
failure  of  the  work  or  f roi 
they  should  not  be  used  in  i 
as  is  remarked  by  the  lean 
livered  the  ojjinion  of  the  ( 
Appeals  in  this  case,  the  exp 
dCTned  the  property  in  th( 
seems  to  exclude  the  impli< 
raised  as  to  the  property  in 
for  the  inference  is  obvioui 
larity  of  such  a  provision,  I 
est  would  not  be  left  to  me 

There  are  two  other  pro  vi 
which  seem  to  us  condut 
and,  in  a  sense,  adverse  to 
the  plaintiffs  in  error. 

The  first  of  these  is  t 
Stevens  to  execute  and  de 
lieu  of  other  seciuity,  for  ( 
ance  of  the  contract  on  hie 
docks,  wharves,slip8  and  al 
belonging  to  and  embraced 
ment  at  Hoboken,  New  Je 
steamer  was  to  be  constru 
the  mortgagee  to  enter  up 
in  case  of  failure  on  the  p 
fill  his  part  of  the  contrac 
as  should  be  necessary  to  < 
cies  on  bis  part. 

The  taking  of  this  secui 
to  the  United  States,  ass 
possibility  that  the  failu 
that  the  vessel,  when  offen 
be  altogether  rejected.  A 
from  the  force  of  this  cosi 
native  provides  for  comp 
they  should  prove  to  be  n 
case,  the  United  States,  al 
cept  the  vessel,  thus  becos 
title,  and  make  good  its  d 
security. 

The  other  feature  of  thi 
roborates  this  view,  is  the 
final  payment  for  the  8t< 
only  upon  the  certificate  i 
pointed  for  that  purpose, 
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tion,  anniunent  and  equipment  all  the  provis- 
ions of  QiB  contract  have  been  fully  periormed 
and  completed,  which  lequires  that  the  steamer 
ihall  be  fully  completed  and  delivered  at  the 
Kavy  Taid  at  Brooklyn,  and  fixes  the  gross 
aaiount  which  is  to  be  paid  for  it  when  fully 
complied,  delivered  and  accepted.  The  fact 
tbat  advances  are  to  be  made  in  the  mean- 
time is  exprwsly  stated  to  be  in  consideration 
of  the  security  to  be  given  by  Stevens  for  the 
ftiUifQl  performance  of  his  contract,  and  that 
oomnenaation  for  his  time  and  services  must  be 
wboUy  deferred  until  the  final  completing  and 
delivery  of  the  vessel. 

It  is  thus  apparent,  as  we  think,  from  these 
stipulations  that  the  vessel  was  in  all  respects 
to  be  at  the  risk  of  the  builder  until,  upon  its 
completion,  the  United  States  should  accept  it, 
upon  final  examination  and  certificate,  as  con- 
forming in  every  particular  with  the  require- 
ments of  the  contract,  and  answering  the  de- 
scription and  warranty  of  an  efficient  steam  bat- 
teiy  for  hxtrbor  defense,  shot  and  shell  proof. 

And  looking  at  the  situation  of  the  parties, 
snd  the  objects  they  must  have  had  in  view,  all 
doubt  is  removed  as  to  their  intention.  Mr. 
Stevens  was  an  ardent  and  sanguine  inventor, 
who  had  convinced  himself  that  his  unique  de- 
sign of  a  naval  structure  was  practicable  and  of 
great  value,  and  that,  if  adopted,  it  would  prove 
to  be  of  immense  public  utuity.  He  succeeded 
tbo  in  persuading  the  government  to  make  the 
experiment,  and  g^ve  him  the  opportunity  of 
leaUzing  his  theories.  But  it  was  understood 
to  be  mwely  an  experiment,  and  evidently,  by 
the  Navj  Department,  naturally  conservative 
ind  inclmed  to  adhere  with  some  tenacitv  to  its 
own  tnuUtions,  regarded,  at  b^t,  as  of  very 
doubtful  snccess.  The  steamer,  when  built, 
was  to  constitute  a  port  of  the  naval  establish- 
ment of  the  United  States.  Can  it  be  supposed 
that  this  was  to  take  place  except  upon  condi- 
tkm  that,  after  completion  and  sufficient  ex- 
■mination,  it  should  be  found  fit  for  the  service  ? 
This  is  the  view,  as  it  seems  to  us,  which  Con- 
gress, by  its  legislation,  and  the  Navy  Depart- 
ment, in  all  its  dealings  with  the  subject,  con- 
sCanlly  entertaioed  and  acted  upon,  and  which 
both  Robert  L.  Stevens  and  his  brother,  Edwin 
i.  Stevens,  did  not  hesitate  to  accept,  the  latter 
not  shrinking  from  a  furtlier  investment  of 
$1,000,000  in  an  enterprise  which  he  still  cher- 
ished with  confidence  of  ultimate  success,  after 
k  had  become  to  almost  everyone  else  a  dem- 
onstiated  failure,  and  after  the  Kovenunent, 
for  whom  it  was  originally  intended,  had  re- 
foaed  to  it  all  farther  subsidies. 

We  find,  therefore,  tbat  on  July  17, 1662,  the 
date  (rf  the  Joint  Resolution  of  Congress,  under 
which  tiie  plaintiffs  in  error  make  their  claim, 
the  United  States  had  no  title  to  the  Stevens 
Bttterfr;  but  tbat  the  property  in  it  had  con- 
timed  in  Robert  L.  Stevens  until  his  death,  and 
psmed.  by  his  will,  to  Edwin  A.  Stevens,  as 
Riidaary  l^^atee.     It  follows  that  it  did  not 


pisstoUie  heirs  at  law  of  Robert  L.  Stevens  by 
Tinoe  of  Uie  Joint  Resolution. 

It  is  urged,  in  argument,  that,  if  the  right  to 
tlw  Tesael  itself  did  not  pass,  then  the  Joint  Reso- 
hitioa  must  be  construed  as  a  transfer  to  the 
Uts  of  Robert  L.  Stevens,  of  the  right  of  ac- 
tioo  of  the  United  States  to  recover  against  his 
estate  damages  for  his  non-performance  of  his 
See  W  Otto.  U.  S.,  Book  27, 


contract,  together  with  the  securities,  by  way 
of  mortage  and  lien,  it  held  as  indemnitv.  We 
see  no  ground  for  a  construction  that  leads  to  so 
remarl^ble  a  result.  The  plain  meaning  of  the 
Resolution  is  limited  to  a  relinquishment  on  the 
part  of  the  United  States  of  any  interest  it  might 
be  supposed  to  have  in  the  vessel,  in  which  the 
heirs  of  Robert  L.  Stevens  are  mentioned,  prob- 
ably, because  it  was  with  him  that  the  building 
contract  was  made;  and  if  it  could  operate  at 
all  as  a  release,  would  be  to  them,  for  the  bene- 
fit of  those  who,  by  law,  had  become  his  succes- 
sors in  the  title;  and  that  release  would  neccs- 
sariiv  convey  with  it,  as  an  incident,  an  extin- 
guishment of  the  obligation  of  the  contract  for 
construction,  and  all  Uie  securities  taken  for  its 
performance.  It  was,  in  effect,  and  was  doubt- 
less intended  as  a  declaration,  on  the  part  of 
the  United  States,  for  the  benefit  of  whom  it 
might  concern,  of  its  entire  abandonment  of  all 
further  connection  with  the  battery  and  the  con- 
tract for  its  construction.  The  subsequent  as- 
sent on  the  part  of  Congress  to  its  acceptance 
bv  the  State  of  New  Jersey,  as  a  bequest  from 
Edwin  A.  Stevens,  while  it  could  not  operate  to 
affect  any  rights  vested  in  the  interval,  is,  at 
least,  a  le^slative  interpretation  of  its  previous 
release.  This  Resolution  expressly  recites  that 
Edwin  A.  Stevens  was  the  owner  of  the  battery 
in  his  lifetime,  and  is  scarcely  more  explicit  in 
the  recognition  of  his  title  thim  was  the  conduct 
of  all  the  parties,  including  the  present  {daint- 
iSs  in  error. 

We  are  of  opinion,  for  the  reatons  ttated,  that 
tfiere  it  no  error  in  the  decree  eomplainedcf,  and 
it  it  aeeordinghf  affirmed. 
True  copy.   3%st: 

James  H.  HcKenney,  Clerk,  Sup.  Court,  U.  S. 


ARTHUR  R.  RICHARDSON,  Appt., 

V. 

BENJAMIN  C.  HARDWICK. 

(See  8.  C.  16  Otto,  SGe-aXi.) 

Parol  evidence  to  vary  mitten  contract— Migation 
of  contract. 

1.  Where  a  written  contract  Is  free  from  ambigu- 
ity, It  Is  not  oompetent  to  show  by  parol  that  pay- 
ment was  to  be  made  In  some  other  way  than  there- 
in specified. 

2.  In  suits  upon  unilateral  oontiacts.  It  Is  only 
where  the  defendant  has  had  the  benefit  of  the  con- 
sideration for  which  he  baiYained  that  he  can  be 
held  bound. 

3.  Where  one  has,  by  contract^  the  privilege  or 
option  of  buylnff  an  Interest  in  mn^  by  payug  a 
oertain  sum  within  a  limited  time,  the  contract  it- 
self does  not  vest  him  with  any  Interest  or  estate  in 
the  lands,  and  by  his  failure  to  pay  the  money  or 
any  part  of  it  wftliin  the  Itaie  limited,  the  privilege 
accorded  him  by  the  contract  is  at  on  end,  and  Us 
rights  under  it  oeaae. 

[No.  88.] 
Argued  Nov.  16, 188S.    Decided  Nov.  $7, 168S. 

APPEALfrom  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan. 
The  history  and  facts  of  the  case  ^pear  in 
the  opinion  of  the  court 

Memr*.  D.  C.  Holbrook,  H.  S.  Well*  and 
Theo.  Bomgm,  for  appellant. 

J/sssr*.  Hienry  m.  CamplMll  and  Afft^ 
Bmtell,  for  appellee. 
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Oct.  Tebx , 


Mr.  JutUu  Woods  deUrered  the  oidnion 
of  tbeoouit: 

This  was  a  bin  in  equity  filed  I7  RIchardMm, 
the  appellant,  to  compel  the  specific  perform- 
ance 01  a  contract  relating  to  lands  between  him 
and  Haidwick,  the  appellee. 

The  contract  opened  with  a  description  of  the 
lands  to  which  it  related,  and  then  proceeded  as 
follows: 

"  The  above  described  lands  hare  been  pur- 
chased 1^  me  under  an  arrangement  with  Arthur 
R  Richardson,  as  follows:  it  is  understood  that 
said  Richardson  may  become  equally  interested 
in  the  above  lands'  by  pavinK  to  me  one  half 
the  purchase  price  of  the  lands,  together  with 
an  equal  share  of  all  expenditures  made  by 
me  for  taxes  or  any  other  purpose,  and  also  ten 
per  cent  interest  on  all  capital  furnished  by  me 
in  connection  with  his  half  interest.  It  is  fur- 
ther understood  that  the  purchase  price  of  the 
lands  bought  of  T.  H.  Eaton  is  to  be  reckoned 
at  910  per  acre,  and  the  terms  of  the  above 
agreement  are  limited  to  two  years  from  this 
date.  Said  Richardson  is  to  pay  one  half  his 
share  in  one  year,  and  the  balance  in  two  years. 

Alpena,  Oct.  1st,  1868. 

Arthur  R.  Richardson  may  cut  timber  on  the 
witbin  described  lands  on  the  following  terms: 
he  is  to  pay  ($1.50)  one  dollar  and  a  half  per 
thousand  feet,  board  measure,  for  all  timber  cut 
by  him,  and  he  further  agrees  to  cut  not  less 
than  twelve  (13)  thousand  feet  from  each  and 
every  acre  on  which  he  may  cut  any,  or  in  the 
event  of  his  not  doing  so,  he  agp'ees  to  pay  for 
twelve  thousand  feet,  the  same  as  though  that 
amount  had  been  cut  by  Mm.  The  logs  are  to 
be  bolden  for  the  stumpage  and  to  be  his  when 
paid  for,  it  being  understood  that  payment  is  to 
be  made  for  the  same  when  they  come  into 
market. 

B.  C.  Habdwick, 
Abthtib  R.  Riohardsok. 

AupEXA,  Oct.  Ist,  '68." 

It  is  not  disputed  that  before  the  date  of  this 
contract,  Harawick,  the  appellee,  had  pur- 
chased the  lands  described  therein,  had  paid  for 
them  in  full  out  of  his  own  means,  and  had  re- 
ceived a  deed  therefor  in  his  own  name.  Prior 
to  October  1, 1870,  the  date  at  which  the  two 
years  mentioned  in  the  contract  exiiired,  Rich- 
ardson had  cut  timber  on  the  lands  on  the  terms 
mentioned  in  the  contract.and  had  paid  to  Hard- 
wick  for  "  stumpage  "  $4,060,  and,  unless  this 
was  to  be  considered  a  payment  on  the  contract, 
be,  up  to  the  date  mennoned,  had  made  no  pay- 
ment whatever  thereon.  On  or  just  before  Oc- 
tober 1,  1870,  by  a  verbal  contract  between 
Richardson  and  Hardwick,  the  time  for  the  pay- 
ment by  Richardson  of  the  half  of  the  price  of 
the  lands  was  extended  to  October  1,  1871;  but, 
up  to  that  time,  he  made  no  payment  on  the 
lands,  and  never  made  any  payment  at  any  sub- 
sequent time  and  never  tendered  any.  In  the 
meantime,  Hardwick  was  selling  timber  oft  the 
lands  to  other  parties,  and  in  the  year  1872  sold 
an  the  lands  themselves  except  IW  acres.  The 
contention  of  Richardson  now  is,  that,  after 
creditinK  upon  the  contract  one  half  the  amount 
received  by  Hardwick  for  timber  sold  and  for 
lands  sold,  the  half  of  the  ptirchase  money  and 
other  expenses,  which  he  was  to  pay  in  case  he 
became  equfdly  interested  in  the  lands,  has  been 
satisfied,  and  that  he  is  entitled  to  share  equally 
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in  the  proceeds  of  the  timber  and  lands,  and  is 
entitled  to  a  conveyance  of  an  undividBd  half 
of  the  lands  remaining  unsold. 

But  it  was  not  until  May  or  June,  1874,  that 
Richardson  ever  intimated  to  Hardwick  that  he 
claimed  an  interest  in  the  lands,  and  his  claim 
was  then  peremptorily  denied  by  Hardwick;  and 
it  was  not  unbl  he  filed  the  bill  in  this  case, 
December,  10, 1875,  Uiat  Richardson  ever  made 
any  definite  demand  on  Hardwick  for  an  ac- 
count of  the  proceeds  of  the  sales  of  timber  wad 
lands,  or  for  a  conveyance  of  the  undivided  half 
of  the  lands  remaining  unsold. 

Upon  final  hearing,  upon  the  pleadings  and 
evidence,  the  circuit  court  dismissed  the  bill, 
and  the  complainant  appealed. 

The  rights  of  the  parties  must  be  governed 
by  their  contract  in  writing  entered  into  on 
October  1,  1868.  All  their  previous  negotia- 
tions resulted  in  that  contract,  and  it  was  never 
subsequently  changed,  except  by  the  verbal 
agreement  to  extend  for  one  year  the  time  al- 
lowed by  it  to  Richardson  to  refund  to  Hard- 
wick one  half  the  purchase  money,  expendi- 
tures and  taxes  paid  by  him. 

We  cannot  give  any  weight  to  the  assertion 
of  Richardson  Uiat  it  was  one  of  the  imexpressed 
terms  of  the  contract  that  one  half  of  the  pro- 
ceeds of  timber  sold  from  the  lands  should  be 
indorsed  upon  the  contract  as  payments  made  by 
him  thereon.  It  is  a  matter  in  dispute  between 
the  parties  whether  any  such  understanding  ex- 
isted. 

If  it  were  competent  to  prove  such  an  under- 
standing by  parol,  the  burden  of  proof  would 
be  on  lUcharason  to  establish  it.  Richardson, 
in  his  testimony,afflnns  the  existence  of  this  un- 
derstandingjand  Hardwick,  in  his  testimony, 
denies  it.  We  think  the  other  testimony  in  tne 
case  leaves  the  preponderance  of  evidence  on 
this  point  with  the  defendant. 

But  evidence  to  establish  this  understanding 
is  clearly  inadmissible.  In  respect  to  this 
matter  the  contract  is  free  from  ambiguity.  Its 
plain  meaning  is  that  Richardson  was  to  make 
payment  dire&y  to  Hardwick,  in  money,  of  one 
half  the  amount  paid  by  the  latter  on  the  lands. 
It  is,  therefore,  not  competent  to  show  by  parol 
that  payment  was  to  be  made  in  some  other  way 
than  that  specified  in  the  written  instrument. 
Sprigg  v.  Bank,  14  Pet. ,  201 :  BpeiM  y.  Howard, 
16  WaU.,  564  [88  U.  8.,  XXI.,  848];  t^mt/the 
V.  KimbaU,  91  U.  8.,  291  [XXnL.mhBrmon 
v.  Spoffm-d,  95  U.  S.,  482  [XXTV.,  51()]. 

Looking,  therefore,  at  the  contract  as  reduced 
to  writing  by  the  parties,  we  are  clear  that  Rich- 
ardson is  not  entitled  to  the  relief  prayed  for  by 
hisbOl. 

The  written  contract  gives  him  the  privilege, 
or,  as  counsel  call  it,  an  "  option,"  to  become 
equally  interested  in  the  lands  by  paying  one 
half  the  purchase  money,  etc. ,  written  two  years 
after  its  date.  The  contract,  of  itself,  did  not 
vest  him  with  any  interest  or  estate  in  the  lands. 
It  merely  pointed  out  the  mode  in  which  he 
might  acquire  an  interest,  namely:  bypayinga 
certain  sum  of  money  within  a  certain  time.  He 
did  not  pay  the  money  within  the  time  limited  by 
the  contract,  and  has  never  x>aid  it  or  any  part 
of  it,  and  eiriiteen  months  before  the  com> 
mencement  of  this  suit,  Hardwick  gave  him  no- 
tice that  his  option  to  purchase  had  been  lost, 
and  told  him  that  he  had  no  interest  in  the  lands. 
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It  'I  dear  from  the  tenns  of  the  contract  that 
Richardaon  was  not  bound  by  it.  He  did  not 
igree  to  purchase  any  share  in  the  lands  or  to 
my  Harawick  any  money.  The  contract  gave 
fflfdwick  no  cause  of  action  against  Ricliard- 
aon.  The  latter  was  not  bound  to  become  inter- 
eated  in  the  lands,  or  to  pay  any  money  thereon, 
imleH  h«  chose  to  do  so. 

In  suits  upon  unilateral  contracts,  it  is  only 
wlwte  the  defendant  has  had  the  benefit  of  the 
eonrideiation  for  which  he  bargained  that  he  can 
beheld  bound.  JoneiY.  IMniuon.lTL.  J. TSxch., 
X;  mUi  r.  Blaekaa,  11  Q.  B.,  368;  Mortem  v. 
Biir*,1  Ad.  &  £1.,  28;  K«muMay  v.  Trdeavan, 
5Mee8.&W..  601. 

In  this  case,  Richardson  having  failed  to  pay 
the  money  or  any  part  of  it  within  the  time 
limited,  the  privilege  accorded  him  by  the  con- 
flict was  at  an  end,  and  all  the  rights  under  it 
oeaied. 

The  decree  of  the  Oireuit  Court  dimtimng  the 
Wwu,  therefore,  right,  and  mrut  be  affirmed. 
True  copy,  dreat : 

James  H.  MoKenney,  aerk.  Sup.  Court,  U.  S. 


fiOBEBT  M.  WALLACE,  Public  Adminis- 
trator of  Lkwib  Cottstt,  MiB60iTBi,In  Charge 
of  the  Estate  of  William  T.  Williams,  De- 
cwaed,  akd  8ABAH  C.  WILLIAMS,  Jjjpto., 

V. 

UBI  8.  PENFIELD  and  FIRST  NATION- 
AL BANK  OF  QUINCY,  ILLINOIS. 

(See  8.  C  16  Otto,  200.264.) 

Sujkient  deteription  in  deed — voluntary  eon- 
tei/anu, when  fraudulent  a»  to  ereditort. 

L  Although  a  deed  does  not  give  an  accurate  de- 
Miuiiuu  Of  tbe  land  Intended  to  be  oonveyed,  the 
deed  wiU  be  beld  good  if  the  deeoilption  is  suob  as  to 
leaTC  no  one  in  sertoua  doubt  of  the  land  Intended. 

1  A  TohintaiT  conveyance  by  a  person  in  debt  Is 
act,  as  to  subeequent  ciedltore,  fraudulent  per  te ; 
to  make  It  fnuidulent,  as  to  subsequent  oreditois, 
there  must  be  proof  of  actual  or  inranUonal  fraud. 
If  the  effect  or  the  conreyance  is  to  hinder  or  de- 
ftsud  existing  oreditois,  it  la,  as  to  them,  invalid. 

[No.  19.] 
Submitted  Oct.  IS,  18SS.    Decided  Nov.  g7, 188g. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
The  history  imd  facts  of  the  case  appear  in  the 

Statement  of  the  case  by  Mr.  Juttice  Har- 
Im: 

The  First  National  Bank  of  Quincy,  Illinois, 
lecovered  against  W.  Y.  Williams  and  others, 


in  the  Circuit  Court  of  Lewis  Connty,  Missou- 
ri, three  judgments  :  one,  on  the  ICfth  day  of 
May,  1878,  upon  a  note,  dated  June  19,  1871, 
and  rigned  by  J.  R.  Harris  &  Co.,  G.  H.  Simp- 
son, W.  Y.  Williams  and  R.  N.  Blackwood ; 
and  the  others,  on  the  5th  day  of  March,  1874, 
upon  notes,  dated,  respectively,  July  19,  June 
8,  and  July  8,  1871,  and  each  signed  by  J.  R. 
Harris  &  Co.,  G.  H.  Simpson,  W.  Y.  Will- 
iams, J.  A.  Hay  and  John  Sisler. 

The  La  Grange  Savings  Bank  of  Missouri  re- 
covered, in  the  same  court,  against  Williams 
and  others,  two  judgments,  each  on  May  13, 
1873,  upon  two  notes:  one  for  91,685.25,  dated 
August  14,  1871,  and  signed  by  G.  H.  Simpson, 
W.  Y.  Williams  and  R.  N.  Blackwood ;  the 
other,  upon  a  note,  dated  February  1, 1878,  and 
signed  by  G.  H.  Simpson,  W.  Y.  Williams, 
John  S.  Motter  and  J.  A.  Hay. 

Upon  these  various  judgments  executions  is- 
sued, and  were  levied  upon  a  tract  of  land,  in 
Lewis  County,  Missouri,  containing  forty-two 
acres,  and  occupied  by  Williams  and  his  family 
as  their  residence.  The  legal  title  to  the  land, 
at  that  time,  was  in  the  wife  of  Williams.  It 
was  conveyed  to  her  by  deed  of  February  11, 
1868,  duly  filed  for  record  on  the  24th  day  of 
February,  1868.  The  deed  did  not  accurately 
describe  the  metes  an  dbounds  of  the  property 
intended  to  be  conveyed  and,  in  order  to  cor- 
rect the  description,  another  deed  was  made  to 
Mrs.  Williams  on  the  13th  day  of  December, 
1871,  which  was  duly  filed  for  record  on  the 
6th  day  of  the  succeemng  month.  The  proper- 
ty so  levied  on,  with  all  the  improvements  there- 
on, were  sold  at  public  auction,  when  U.  8. 
Penfleld  became  the  purchaser,  at  the  sum  of 
$25,  "in  trust  for  the  use  and  benefit  of  the  ex- 
ecution creditors."  As  to  the  balance  of  the 
judgment  debts,  the  executions  were  returned 
unsatisfied,  and  Penfleld  received  from  the 
sheriff  a  deed,  in  trust  for  the  use  and  benefit  of 
the  creditors  in  whose  behalf  he  bid  oft  the 
prmierty. 

The  present  suit  was  commenced  on  the  30th 
day  of  Jime,  1875.  It  proceeds  upon  these 
grounds:  that  the  property,  so  conveyed  to  Mrs. 
Williams,  was  purchased  and  paid  for  with  the 
means  of  the  husband,  who  caused  the  title  to  be 
placed  in  her  name,  with  the  fraudulent  intent 
to  hinder  and  delay  his  creditors;  that  after  the 
conveyance  Williams,  being  insolvent  and  in 
expectation  of  contracting  future  debts,  did, 
with  intent  to  hinder,  delay  and  defraud  his 
creditors,  existing  and  future,  and  for  the  pui^ 
pose  of  placing  his  means  beyond  the  reach  of 
creditors,  with  the  knowledge,  consent  and  ap- 
proval of  his  wife,  and  out  of  his  own  means, 
exclusively,   make,  valuable,  permanent   and 


KOBL— Settlement  or  conctyanet  for  benefit  of  wife 
■ad  Mid;  when  good  or  eotd  as  to  ereiOon.  Bee, 
aole  to  Sexton  v.  wheaton,  Zl  IT.  8.  (8  Wheat.),  228. 

UMaerlmtlon  In  deed,  when  omAattt;  when  does 
aat 

If  the  subject  of  the  grant  cannot  be  ascertained 
from  the  description  tlie  grant  itself  Is  void.  Gamp- 
btg  T.  Johoeon.  44  Uo.,3a;  Bailey  v.  White,  41  K. 
H^Sr:  WoSbrd  ▼.  HoKimia,  28  T&x.,  44;  Hassle  v. 
Loos,  *  Ohio,  287 ;  Shaoldeford  v.  Bailey,  85  DL,  801. 

Dnoertaiiity  or  defects  In  the  deecription  do  not 
KBder  tbe  deed  void,  if  that  result  can  be  avoided 
^eonatmetlon.  8tooev.8tone,U6Maas.,279:  Boe- 
VMhr.  ataTtevBiit,2Cush.,aa2;  Harv^  v.  Mitoh- 
d,a K.  H.,  SIS;  Andiews  v.  Murphy,  12  Oa.,  431. 

An  evident  ominton  may  be  thus  supplied.  Hoff- 
aaav.BldiI,XTMo.,fiB4. 

See  19  Otto. 


Where  by  rejecting  a  false  and  imposslblo  part,  a 
perfect  description  mnitins,  the  false  part  will  be 
rejected  and  toe  deed  held  good.  Tubbs  v.  Gate- 
wood,  28  Ark.,  1^;  Anderson  v.  Boughman,  7  Mich., 
69;  Heal  v.  Gordon,  .5.5  Me.,  4»2;  Wade  v.  Deray,  .50 
CftL,  376;  Wendell  v.  Jackson,  8  Wend.,  183;  8.  C.,23 
Am.  Deo.,  636;  Baymond  v.  Coffey,  5  Oregon,  132: 
Thayer  v.  Torrev,  8?  N.  J.  L.,  339 ;  Bond  v.  Fay,  12 
Alien,  86;  Shewalter  v.  Pimcr,  55  Mo.,  218;  Vose  v. 
Handy,2Qreenl.,822 ;  S.  C,  U  Am.  Dec.,  101 ;  Worth- 
tngton  V.  Hylyer,  4  Msiss.,  1B6;  Seaman  v.  Hoge- 
boom,21  Barb.,40B;  Hathaway  v.  Power,  6  Hill,«8; 
Melvm  V.  Proprletow,  5  Met..  15 ;  S.  C,  38  Am.  Dec., 
884. 

No  part  will  be  rejected  if  all  can  stand  together. 
Herrlck  v.  Hopkins,  28  Me.,  217 ;  Lane  v.  Thompson, 
48  N.  H.,  820 ;  Robertson  v.  Moeson,  26  Tex.,  248. 
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expensive  improvements  on  the  land,  to  the  in- 
jury of  his  creditors;  that  the  wife  accepted  the 
conversance  with  knowledge  and  notice  of  the 
fraud  imputed  to  her  husoand,  and  confeder- 
ated with  him  to  cheat  and  hinder  his  creditors 
bv  withholding  from  them,  as  well  the  land  as 
all  the  moneys  invested  in  its  purchase  and 
improvement. 

The  pi^yer  of  the  bill  is,  that  the  conveyance 
to  Mrs.  Williams  be  declared  inoperative  against 
the  creditors  of  the  husband,  and  that  the  title 
to  the  land  be  decreed  to  and  vested  in  Penfield, 
in  trust  for  the  execution  creditors,  and  that  he 
be  decreed  possession  thereof  for  their  use  and 
benefit;  that  if  the  deed  cannot  be  declared  in- 
operative, as  to  creditors,  then  that  the  amount 
expended  by  Williams  in  the  improvement  of 
the  land  be  declared  a  charge  and  mcumbrance 
thereon  in  favor  of  his  creditors. 

The  material  allegations  of  the  bill  are  denied 
in  the  answer  both  of  Williams  and  his  wife. 

The  circuit  court,  upon  final  hearing,  de- 
creed all  the  ri^ht,  title  and  interest  of  both 
Williams  and  his  wife  in  the  land  be,  without 
further  conveyance,  vested  in  Penfield  in  trust 
for  the  banks,  and  that^possession  be  forth- 
with delivered  to  him.  Irom  that  decree  the 
present  appeal  is  prosecuted. 

Mutrt.  F.  M.  CoekreU,  W.  H.  H»teli  and 
Evp»  Hontoiit  for  appellants. 

Mettrt.  John  D.  S.  uiyden  and  H.  8.  Lipt- 
comb,  for  appellees. 

Mr.  JutUee  H»rUu>  delivered  the  opinion  of 
the  court: 

A  very  careful  scrutiny  of  the  record  has 
brought  our  minds  to  the  conclusion  that  the 
decree  cannot  be  sustained.  That  the  land  de- 
scribed in  the  conveyances  to  Mis.  Williams 
was  purchased  and  paid  for  by  her  husband,  with 
his  means  exclusively^,  and  that  the  purchase 
was  made  with  the  intention  of  immedititely 
improving  the  land  and  making  it  the  perma- 
nent residence  of  himself  and  family,  are  facts 
clearly  established  by  the  evidence.  Indeed, 
thev  are  substantially  admitted  in  the  answer 
of  both  Williams  and  his  wife.  But  the  evi- 
dence falls  far  short  of  establishing  fraud  upon 
the  part  of  Williams,  either  in  causing  the  con- 
veyance to  be  made  to  his  wife,  or  in  using  his 
means,  to  the  extent  that  he  did,  in  improving 
the  land.  The  facts  are  entirely  consistent  with 
an  honest  purpose  to  deal  fairly  with  any  cred- 
itors he  then  had,  or  mi^ht  thereafter  have,  in 
the  ordinary  course  of  his  business.  It  is  true 
that  Williams  was  somewhat  indebted  at  the 
time  of  this  voluntary    settlement   upon   his 


wife,  but  his  indebtedness  was  not  such  in 
amount  or  character  as,  taking  into  considera- 
tion the  v^ue  of  bis  otiier  property  interests, 
rendered  it  unjust  to  creditors  existing  or  fut- 
ure, that  he  should,  out  of  his  income  or  estate, 
provide  a  home  for  bis  family  by  improving  the 
land  in  question.  When  the  conveyance  was 
made  to  the  wife,  as  well  as  during  all  the  pe- 
riod when  the  land  was  being  improved  by  the 
erection  of  a  dwelling  and  other  houses  thereon, 
he  had,  according  to  weight  of  evidence,  prop 
erty  which  creditors  could  reach,  exceeding,  in 
value,  all  his  existing  indebtedness  b;^  sevoal 
thousand  dollars.  He  was  engaged  in  active 
business,  with  fair  prospects,  good  credit  and, 
as  we  may  infer  from  the  record,  of  an  unsul- 
lied reputation.  His  indebtedness  existing  at 
the  time  of  the  settlement  upon  the  wife,  as  well 
as  that  wliich  arose  during  the  period  when  the 
improvements  were  made,  was  subsequently, 
and  without  unreasonable  delay,  fully  dis- 
charged by  him.  The  improvements  were  com- 
menced in  1868,  and  were  all,  with  trifling  ex- 
ceptions, completed  and  paid  for  before  the 
close  of  the  summer  of  1869.  So  far  as  the  rec- 
ord discloses,  no  creditor,  who  was  such  when 
the  settlement  was  made  or  while  the  improve- 
ments were  going  on,  was  hindered  materially 
by  the  withdrawal  by  Williams,  from  his  means 
or  business,  of  the  sums  necessary  to  pay  for  the 
land  and  the  improvements.  Those  who  seek, 
in  Uiis  suit,  to  impeach  the  original  settlement, 
or  to  reach  the  means  invested  by  the  husband 
in  improving  the  wife's  land,  became  creditors 
of  the  former  sometime  after  the  improvements 
(with  alight  exceptions  not  worth  mentioning) 
had  been  made  and  paid  for.  If  they  trusted 
the  husband  in  the  belief  tliat  he  owned  the 
land,  it  was  negligent  in  them  so  to  do,  for  tiie 
conveyance  of  Febniary  11,  1868,  duly  ac- 
knowledged, was  filed  for  record  within  a  few 
days  after  its  execution.  The  circumstance  that 
the  original  deed  did  not  give  an  accurate  de- 
scription of  the  land  intended  to  be  conveyed, 
ought  not  to  be  permitted  to  defeat  the  original 
settlement  upon  the  wife;  this,  because  the  de- 
scription was  such  88  to  leave  no  one  in  serious 
doubt  that  the  land  intended  to  be  conveyed 
was  the  identical  land  now  in  dispute.  There 
is  no  intimation  in  the  pleadings  uiatUie  banks 
supposed,  when  contracting  vnth  Williams  or 
when  accepting  from  others  commercial  paper 
upon  whidi  his  name  appeared,  that  the  deed  of 
February  11,  1868,  described  land  other  than 
that  upon  which  Williams,  after  that  date,  re- 
sided. On  the  contrary,  the  amended  bill  pro- 
ceeds, in  part,  upon  the  ground,  distinctly 
stated,  that  the  land  intended  to  tie  conveyed 


When  effect  cannot  be  wiven  to  the  whole  descrip- 
tion the  more  definite  and  fixed  prevails.  Johnson 
V.  McMillan,  1  Strob.,  1« ;  Den  r.  Graham,  1  Dev.  ft 
B.,  76 :  8.  C,  27  Am.  Dec,  228;  Abbott  v.  Abbott,  88 
Me.,  aw;  Gates  v.  Lewis,  7  Vt..  511;  Piercy  v.  Cran- 
dall,  :M  Cal.,  334 :  Vance  v.  For^,  24  Cal..  43o;  Reed  v. 
Splcer,  27  CiU.,  57 ;  Bass  v.  MitcheU,  22  Tex.,  285. 

A  description  by  a  Ijnown  meridian  will  prevail 
over  that  by  a  county.    Pickmon  v.  Wood,  69  111., :!:». 

A  mortpage  is  void  11  It  falls  to  state  the  township 
or  rang^e,  or  the  county  or  State  In  which  the  lana 
is  situate.  Boyd  v.  EUls,  11  Iowa,  97 ;  Ck)CbraD  v.  Utt, 
48  Ind.,  tat. 

An  omiSBlon  of  a  township  and  range  in  describ- 
iiurland  may  be  supplied  by  parol  evldenoe.  Foute 
vTEalrman,  48  Mii8.r6(!a 

The  addition  of  false  or  mistaken  desorlptioiiB  In  a 
deed  will  not  frustrate  the  grant  if  there  are  others 
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suffldentlr  clear  to  identify  the  thing  Intended  to 
be  granted.  Uortonv.  Jackson,lSmede8A;U.,4H; 
S.  C.,  40  Am.  Dec.,  107 ;  Jackson  v.  Manh,  6  Cow..  284 ; 
MoNanghton  v.  Loomls,  18  Johns.,  81:  LoomJs  v. 
UcNaugbton,  19  Johns.,  448:  Fish  v.  Hubbard,  a 
Wend.TSBB:  Hull  V.Foster, 7  Vt,  100;  Andrews  v. 
Murphy,  U  Oa.,  481;  Gibson  v.  Bogy,  28  Ho_  478; 
Cooley  V.  Wanen, fi8 HOmIOB:  MreiB v. Ladd, 26 HL, 
4U;  Bjru8ev.Wl]8on,7911L^ai3TSBrKle8ton  v.  Bnut- 
ford,  12  Ohio,  812;  Doane  v.wmcuit,  U  Gray,  9881 

A  particular  description  will  control  a  general  de- 
scription of  the  same  tract.  Phllllpa  v.  Porter,  8 
Ark.,  18;  8.  C,  86  Am.  Dec. 448. 

A  mistake  in  the  description  will  not  vitiate  a  deed. 
If  it  Is  nevertheless  suffldent  to  ascertain  the  land 
Intended  to  be  conveyed.  Clark  v.  Hunyan,  B 
Pick.,  41iO;8.  C,  33  Am.  Deo.,  7B& 

10«  v.s. 
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bf  tbat  deed  wm  the  land  now  in  dispute,  and 
that  tbe  onl7  purpose  of  the  deed  of  December 
18, 1871,  was  to  correct  the  erroneous  descrlp- 
tkm  in  the  deed  of  1868. 

An  effort  is  made  to  show  that  some  of  the 
debit,  eridenoed  by  the  notes,  upon  which  tbe 
btokiobtained  judgment,ezisted  when  the  con- 
f^anoe  of  1868  was  executed,  or  when  the  im- 
ptoTCineats  in  question  were  made.  But  the 
eridenoe  famishes  no  basis  for  such  a  conten- 
tion, except  as  to  the  note  for  fl,686.25,  eze- 
cated  August  14,  1871,  by  G.  H.  Simpson,  W. 
r.  WilUams  and  R  K.  Blackwood,  and  held 
ty  the  La  Oranee  Savings  Bank.  As  to  that 
note,  the  president  of  the  bank  states  that  in  it 
w««  mergiBd  a  prior  note  for  $800  or  $1,000, 
fdna  by  tbe  parties  last  named  in  1866  or  1867. 
Bm  Us  evidence  shows  tliat  he  is  not  at  all  clear 
or  positiTe  in  his  recollections  upon  the  subject; 
■BO,  according  to  the  decided  preponderance  of 
terfmony.Wiflwms  was  not  a  party  to  the  note, 
vliidi,  it  is  claimed,  was  mergra  in  that  of 
Angiut  14,  1871.  The  proof,  upon  this  point, 
Roden  it  quite  certain  that  no  part  of  the  debt 
evidenced  by  tliat  note  existed  against  Williams, 
nstil,  as  surety  for  Simpson,  he  signed  that 
note. 

Tbe  principles  of  law  which  must  determine 
the  rights  of  the  parties  are  well  establidied  by 
the  decidons  of  the  Supreme  Court  of  Missouri. 
In  Pepper  y.  Carter,  11  Mo.,  548,  that  court, 
after  remarking  that  the  question  as  to  what 
WDoM  lender  a  voluntary  conveyance  void  as 
to  creditors  under  the  Statute  of  Elizabeth, 
bom  which  the  Missouri  Statute  was  borrowed, 
lad  mtiugoae  mach  discussion,  and  been  the 
nb|eet(rfc(nitradictory opinions, said:  "Some 
woold  make  an  indebtedness  per  le  evidence  of 
i^nd  against  existing  creditors.  Others  would 
leave  every  conveyance  of  the  kind  to  be  judged 
by  its  own  drcomstanccs,  and  from  them  infer 
the  existence  or  non-existence  of  fraud  in  each 
paiticalar  transaction.  Without  determining 
Uk  que8ti<»  as  to  existing  creditors,  we  may 
■felv  affirm  that  all  the  cases  will  warrant  the 
opinion  that  a  voluntary  conveyance  as  to  sub- 
Nqoent  creditors,  although  the  party  be  em- 
banuaed  at  the  time  of  its  execution,  is  not 
Nndulent  per  m  as  to  them;  but  tbe  fact, 
'■bether  it  is  fraudulent  or  not,  is  to  be  deter- 
mined from  aU  the  circumstances.  I  do  not  say 
tet  the  fact  of  indebtedness  is  not  to  weigh 
in  the  consideration  of  the  question  of  fraud  m 
ndi  cases,  but  that  it  is  not  conclusive."  In 
te  lata  case  of  Pavtu  v.  Btanton,  59  Mo. ,  159, 
the  aune  court,  wlme  quoting  approvingly  the 
lugaage  lost  cited  from  Pt^ier  v.  Carter,  said 
tlM  Ow  ''^Doctrine  is  well  settled  that  a  volun- 
tny  coiveyance  by  a  person  in  debt  is  not,  as 
to  nbaeaiKnt  crecuton,  frandulent  per  *e.  To 
Bike  it  fraudulent,  as  to  subsequent  creditors, 
tkoe  must  be  proof  of  actued  or  intentional 
fnod.  As  to  creditors  existing  at  the  time,  if 
tke  effect  and  operation  of  the  conveyance  are 
to  hiader  or  defraud  them,  it  may,  as  to  them, 
be  jostly  regarded  as  invalid,  but  no  such  rea- 
KB  can  be  urged  in  behalf  of  those  who  be- 
raae  cnditon  afterwards." 

Ilieaededaiona  control  the  present  case.  Nei- 
te  the  conveyance  to  the  wife  nor  the  with- 
dmnl  of  the  husband's  means  from  his  busi- 
oes*  fbt  the  porpoM  of  improving  the  land  set- 
tled open  ttie  wife,  had  the  effect  and  operation 
See  le  Orro. 


to  hinder  or  defraud  his  then  existing  creditoia. 
Nor  does  the  evidence  justify  the  conclusion 
that  the  conveyance  was  executed,  or  the  im 
provementa  made,  with  an  intent  to  hinder  or 
defraud  either  existing  or  subsequent  creditors. 
Giving  full  weight  to  all  the  circumstances, 
there  Is  no  reason  to  impute  fraud  to  the  hus- 
band. 

The  decree  it  reverted,  viith  Erection*  to  di»- 
mitt  thebiU. 

traieeopj.  Test: 

James  B.  McKenney,  Clerk,  Sup.  Ooart,lT.  8. 


THE  STEAMSHIP  NEVADA,  Her  Tackle, 
etc.  .LivEKPooL  AND  Grbat  Wkstkbn  Stkak 
CoMFAirr,  Looted,  Claimant,  Appt., 

V. 

SERGEANT  J.  QUICK,  Libelant,  et  kl. 

(See  S.  C  "  Th«  NeoaOa,"  U  Otto,  UM-iaO.) 

OolUtion — want  of  lookout— towage  of  tUamtir— 
injury  bjf—eanal-ioat,  when  not  infa/ult, 

*1.  An  ocean  steamer  startinff  from  a  crowded  slip, 
the  motion  of  her  propeller  caused  a  canal-boat  to 
break  her  fastenings  and  ewtngaround  asalnsttlie 
propeller,  whereby  she  was  sunk.  Held,  that  the 
steamer  was  In  fault  for  not  havlmcr  a  lookout  at 
her  stem,  by  whom  the  peril  of  the  canal-boat  oould 
have  been  seen  In  time  to  stop  the  propeller  and 
prevent  the  collision. 

2.  If  towage  is  neoeasary  to  extricate  a  large 
steamer  from  a  crowded  slip  or  harbor  without  in- 
jury to  other  vessels,  it  should  be  employed. 

8.  Although  i>owertul  manhinee.  like  those  of 
steamers  and  locomotives,  may  produce  Incidental 
Inoonvenlenoes  for  whlon  there  is  no  remedy,  yet 
they  should  be  so  managed  and  operated  as  to  do 
the  least  possible  Injury  oonstetent  with  their  sub- 
stantial uaefulneas. 

4.  Those  in  charge  of  the  canal-boat,  in  thlscase, 
having  done  all  that  reasonable  prudence  required 
of  them,  by  properly  fastening  their  boat,weie  held 
free  from  blame. 

[No.  68.] 
Argued  Oct.  30, 31, 188S.  Decided  Nov.  S7, 188S. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  cotirt. 
Mr.  Stephen  P.  Nash,  for  appellant 
Mettrt.  Robert  D.  BeBcdiet,  Eocene 
H.  Lewia  and  B.  H.  Chamberlain,  for  appel- 
lees. 

Mr.  JutUee  Bntdley  delivered  the  opinion 
of  the  court: 

This  case  arises  upon  a  libel  filed  in  the  Dis- 
trict Court  for  the  Southern  District  of  New 
York,  by  S.  J.  Quick,  master  and  owner  of 
the  canal-boat  Kate  Green,  for  himself  and  for 
F.  A.  McKnight,  against  the  steamship  Nevada, 
in  a  cause  of  collifflon.  The  libel  alleges  that 
McKnight  was  invested  by  subrogaaon,  or 
otherwise,  with  the  interest  of  the  Western  In- 
surance Company  of  Buffalo,  who  were  insur- 
ers of  8100  bushels  of  com,  the  cargo  of  The 
Rate  Green  at  the  tinre  of  the  collision;  that  on 
tbe  27th  of  September,  1871,  whilst  the  boat  was 
lying  securely  fastened  in  a  slip  in  New  York 
City,betweenpiersNo.46aiidI{o.47ontheNorth 
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ItiTer,  The  Nevada,  which  had  been  moored  in 
the  same  slip  on  the  north  side  of  pier  Ko.  46, 
proceeded  on  her  way  to  sea,  and  carelesaly  and 
negligently  ran  into  and  struck  The  Kate  Green 
with  ner  propeller,  causing  her  to  sink,  where- 
by she  was  greatly  injured  and  the  cargo  was 
destroyed,  resultmg  in  a  total  dam^  of 
$13,000. 

The  Liverpool  and  Great  Western  Steam 
Company  appeared  as  claimants  of  The  Nevada, 
and  answered  the  libel,  setting  up  that  the  col- 
lision was  occasioned  solely  by  the  carelessness 
and  negligence  of  the  master  and  crew  of  The 
Kate  Green. 

HcEnight  filed  a  petition  for  leave  to  intei^ 
yene,  setung  forth  his  interest  in  the  cargo,  to 
wit:  that  it  nad  been  insured  by  the  Western 
Insurance  Company,  which  became  liable  for 
and  paid  the  fuU  value  thereof  to  the  owners, 
and  afterwards  became  bankrupt,  and  at  the 
Mle  of  its  assets,  he,  McEnight,  became  the 

Surchaser  of  its  claims  arising  irom  the  loss  and 
estructiou  of  said  cargo.  He  was  allowed  to 
intervene  accordingly. 

Proofs  being  taken,  a  decree  was  made  by  the 
district  court  that  the  libelants  recover  their 
damages  and  costs  against  The  Nevada,  and  it 
was  referred  to  a  commissioner  to  ascertain  the 
amount  of  damage. 

The  commissioner  reported  that  the  damage 
done  to  The  Kate  Green,  her  furniture,  loss  of 
freight  and  interest,  amounted  to  |4,289.72; 
and  that  the  damage  to  the  cargo,  with  interest, 
was  $8,100.64.  A  decree  was  made  for  these 
sums  with  costs. 

Upon  appeal  to  the  circuit  court,  this  decree 
was  affirmed  and  a  new  decree  was  entered  (in- 
cluding interest  to  the  date  of  the  decree)  in 
favor  of  Quick  for  the  sum  of  $4,577.65,  be- 
sides costs;  and  in  favor  of  McKnight  for  the 
sum  of  $8,658.98,  besides  his  costs. 

The  owners  of  The  Nevada  have  appealed 
from  this  decree.  So  far  as  relates  to  Quick, 
the  owner  of  The  Kate  Green,  under  the  recent 
ruling  of  this  court  in  the  case  of  Ex  parte  B.B. 
Co.  [ante,  781,  decided  at  the  present  Term,  the 
appeal  must  be  dismissed;  as  to  McKnight,  it 
is  necessary  to  examine  the  case  at  large. 

The  circuit  court  found  the  facts  in  detail,  of 
which  it  is  sufficient  to  state,  that  about  8 
o'clock  P.  M.,  September  27, 1871,  the  propel- 
ler steamship  Nevada,  belonging  to  one  of  the 
regular  lines  between  New  York  and  Liverpool, 
was  lying  aiongside  of  pier  No.  46  in  the  slip 
between  that  pier  and  pier  No.  47  on  the  North 
River,  New  York,  about  to  start  on  her  voyage 
to  Liverpool.  She  had  been  advertised  to  start 
at  that  hour,  had  rung  her  bells  and  blown  her 
whistle  several  times,  and  her  signals  for  start- 
ing were  flying  at  mast-head.  At  that  instant 
b^ore  her  screw  was  put  in  motion,  a  steam- 
tug  entered  the  slip  with  the  canal-boat  Kate 
Qieen  in  tow,  and  placed  her  alongside  of  an- 
other canal-boat.  The  C.  H.  Hart,  lying  fast- 
ened to  a  grain  elevator,  which  was  in  turn  fast- 
ened to  we  steamship  Scotia,  lying  alongside 
pier  No.  47  on  the  north  side  of  the  slip.-  The 
master  and  steersman  of  The  Kate  Green,  which 
lay  about  sixty  feet  from  The  Nevada,  instant- 
ly made  her  fast  to  The  Hart,  and  at  that  mo- 
ment the  propeller  of  The  Nevada  began  to  re- 
volve, and  produced  a  suction  and  commotion 
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of  the  water  which  caused  The  C.  H.  Hart  to 
break  her  fastenings,  and  The  Kate  Green  to 
swing  around  imdir  the  stem  of  The  Nevada, 
where  she  was  struck  by  the  x>ropeller  and  sunk 
and  much  injured,  and  her  cargo  was  lost  She 
was  not  seen  from  The  Nevada  when  she  came 
in,  and  no  special  notice  was  given  to  her  that 
The  Nevada  was  about  to  leave,  and  those  in 
charge  of  her  had  no  actual  knowledge  of  the 
fact  until  the  propeller  of  The  Nevada  began  to 
move.  As  soon  as  she  began  to  swing  around 
her  master  called  loudly  to  The  Nevada  to  stop 
her  propeller,  but  be  was  not  heard,  or,  if 
heard,  not  heeded. 

The  court  further  found  as  follows: 

"10.  No  one  on  board  of  The  Nevada  knew 
of  the  parting  of  The  Hart's  lines,  or  of  the 
swinging  of  'The  Green,  or  of  the  accident  un- 
til after  thev  arrived  in  Liverpool.  If  a  man 
had  looked  from  her  deck  over  her  side  into  the 
slip,  he  could  not  have  failed  to  see  what  was 
going  on  all  the  time,  from  the  first  movement 
of  the  propeller  and  before,  until  she  got  out. 

11.  'Thcro  was  an  abundance  of  time  after 
the  breaking  of  the  fastenings  of  The  Hart,  and 
after  The  Green  began  to  swing,  and  after  the 
hail  of  her  master,  to  have  stopped  the  propel- 
ler, before  the  collision. 

1%.  The  report  of  the  commissioner  as  to  the 
damages  is  warranted  by  the  evidence,  and  the 
libelant,  McKnight,  was  the  owner  of  the  claim 
for  damages  when  the  libel  was  filed. 

The  conclusions  of  law  found  by  the  circuit 
court  were  as  follows: 

"1.  The  Nevada  was  in  fault  for  not  keeping 
a  sufficient  lookout  aft  and  on  the  side  next  the 
slip,  and  in  not  seeing  The  Kate  Green  when  she 
came  in,  or  as  she  swung  over,  and  in  not  stop- 
ping the  propeller  in  time  to  avoid  the  collision. 

2.  The  Kate  Green,  under  the  peculiar  cir- 
cumstances in  which  she  was  placed,  was  not 
in  fault. 

8.  The  libelants  aro  entitled  to  recover  the 
damages  reported  by  the  commissioner." 

It  seems  hardly  necessary  to  do  more  than  to 
state  the  case  as  the  facts  are  found  by  the  court 
in  order  to  decide  it.  The  Kate  Green  came  into 
the  slip,  it  is  true,  at  the  time  The  Nevada  was 
about  to  leave;  and  those  in  charge  of  her  ought 
to  have  known  this  fact  from  the  ringing  of 
The  Nevada's  bells  and  her  visible  sigmds  for 
starting.  But  supposing  they  did  know  it, what 
more  could  they  do  than  they  did  do?  They 
immediately  made  fast  to  The  C.  H.  Hart, 
which  was  also  made  fast  to  the  ship  Iving  at 
the  north  pier.  It  was  reasonable  for  them  to 
suppose  that  the  fastening  of  The  Hart  was  se- 
cure. They  could  not  know  that  it  would  break. 
It  was  that  break  which  set  them  adrift,  subject 
to  the  suction  caused  hj  Uie  motion  of  The 
Nevada's  propeller.  Their  own  fastenings  were 
sufficient.  We  do  not  see  how  the  court  could 
find  otherwise  than  that  they  were  free  from 
fault  or  negligence.  Perhaps  they  might  have 
done  something  else  which  would  have  been 
better.  The  event  is  always  a  great  teacher. 
They  might  have  staid  out  m  the  river  and  not 
entered  the  slip;  or,  having  entered,  they  might 
have  gone  back  to  the  bulk-head,  and  staid  there 
till  The  Nevada  left.  But  these  possibilities  are 
not  the  criteria  by  which  they  are  to  be  judged. 
The  question  is:  did  they  do  all  that  Reasonable 
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pradenoe  reqnired  them  to  do  tinder  the  cir- 
cosutsnoes?  And  this  question,  we  thinlc, 
mart  be  answered  in  the  affinnatiTe. 

lien,  how  is  it  with  The  Nevada?  Did  those 
oa  board  <^  her  do  all  that  was  reasonably  re- 
quired of  tiiemt  It  is  significantly  aatced  ty  l>er 
00Dn9d,wiiether  a  steamiship  is  to  be  precluded 
from  the  oae  of  her  own  means  of  locomotion? 
Miut  8he  be  subjected  to  the  incouTenience  and 
expense  of  ecaploying  a  tug  to  tow  her  out  into 
opoi  water?  That£>e8  not  necessarily  follow. 
If,  indeed,  the  action  of  her  propellers  is  such 
u  to  caose  unavoidable  injury  to  other  craft  in 
a  ODwded  harbor,  or  in  a  confined  apace  like 
that  of  a  slip  or  dock  used  by  vessels  of  every 
Und,  she  mi^t  be  justly  iec|uired  to  find  other 
means  of  moving  in  a  position  involving  so 
madi  peril.  This  is  no  more  than  is  reqmred 
in  snalogons  cases.  RaUroad  companies  are 
compeDea  to  slacken  the  speed  of  their  trains 
in  pMring  through  cities,  and  are  often  eiAer 
prohibited  from  using  ordinary  locomotive  en- 
gines in  the  more  public  streets,  or  required  to 
nud  their  tracks  by  means  of  gates,  bars  or 
fences  in  order  to  prevent  accidents  and  collis- 
ioDs.  Incidental  inconveniences,  it  is  true,  at- 
tach to  the  use  of  many  of  the  great  improve- 
ments of  tiie  age;  inconveniences  which  must 
be  Botmitted  to  in  order  that  the  public  may 
hare  the  benefit  of  those  improvements.  AI- 
mort  every  new  machine  inflicts  loss  of  employ- 
ment upon  some  portion  of  the  laboring  class, 
which  are  thus  obliged  to  seek  other  nelds  of 
indoatry.  Stounboats  have  taken  the  place  of 
suUng  veaaels;  railroads  have  interfered  with 
Aeafflboata,  and  have  rendered  useless  thou- 
Mods  of  stage-coaches,  and  the  appliances  con- 
Mcled  with  them.  The  vast  ^wer  and  speed 
of  the  modem  locomotive  engine,  carrying  its 
tboosudpaasengers  or  its  hundreds  of  tons  of 
neichandise,  require  the  private  carriage  and 
the  country  team  to  await  its  passage  and  give 
it  Ote  right  of  way.  The  large  steamer  which 
UTigates  our  rivers  creates  an  agitation  of  the 
waters  which  csimot  be  prevented  without  stay- 
^  its  speed  and  crippling  its  usefulness,  and 
wUdi  requires  from  smaller  vessels  in  its 
Midihorfaood  increased  attention  and  care  to 
avwd  being  foundered  or  injured.  Horse  rail- 
loads  in  cities  incumber  the  streets  with  their 
ino  trades  and  render  the  passage  of  private 
vaUcles  more  difficult  and  dangerous.  But 
wUbt  diese  incidental  and  unavoidable  incon- 
I'eaienoes  must  be  submitted  to,  in  order  that 
the  greater  benefit  derived  from  the  new  im- 
prorvnients  may  be  enjoyed,  there  still  remains 
the  duty  of  so  mana^g  and  operating  them  as 
10  do  the  least  possible  injury  consistent  with 
Ihefnr  attainment  of  their  substantial  benefits. 
IV  ocean  steamer  is  one  of  the  gnat  inventions 
of  flie  oenturv,  and  one  of  the  Mvanced  instru- 
neatalities  of  modem  civilization;  but  whilst 
it  may  freely  exercise  its  powerful  propeller 
aid  ^ort  its  leviathan  proportions  on  the  ocean 
c  in  deep  and  open  waters,  it  is  justly  required 
to  observe  extraordinary  care  and  watchfulness 
*ka  sorronnded  by  feebler  craft  in  a  crowded 
wnr.  Under  some  circumstances,  and  within 
aHniled  space,  it  may  even  be  reqnired  to  dis- 
pone with  the  use  of  its  ordinary  means  of  lo- 
■^onotfoo,  and  lesort  to  the  employment  of  tow- 
*Ce  or  other  safe  and  ^et  means  of  changing 
itipcsttiaa  and  effecting  its  necessary  move- 
See  M  Otto, 


ments.  Such  a  modification  Of  the  use  of  its 
power,  when  absolutely  required  for  the  safety 
of  other  vessels  rightfully  located  in  its  vicinity, 
would  produce  no  material  diminution  of  its  ef- 
ficiency in  the  accomplishment  of  its  principal 
design. 

However,  we  do  not  mean  to  say  that,  in  the 
application  of  these  principles  to  the  present 
case,  it  was  the  duty  of  The  Nevada  to  remit  the 
use  of  her  propeller  in  leaving  her  place  in  the 
slip  where  she  lay.  The  court  does  not  find  her 
in  fault  for  using  it,  but  for  not  having  a  look- 
out at  her  stem,  and  on  the  side  next  to  the 
slip,  who  could  have  seen  the  breaking  away 
of  The  Hart  and  The  Kate  Green  from  their 
fastenings  and,  by  giving  timely  alarm,  could 
have  averted  the  disaster  by  a  momentary  stop- 
ping of  The  Nevada's  engine.  In  such  a  place, 
ana  in  the  midst  of  such  a  crowd  of  vessels  as 
then  filled  the  slip,  since  die  did  put  her  propel- 
ler in  motion,  she  was  bound  to  use  the  utmost 
caution  and  circumspection  in  order  to  avoid 
doing  injury.  The  least  that  could  be  expected 
of  her  was  a  constant  lookout  at  every  part 
But  the  court  finds  that  "No  one  on  board  of 
The  Nevada  knew  of  the  parting  of  The  Harf  s 
lines,  or  of  the  swinging  of  The  Green,  or  of 
the  accident,  until  after  they  arrived  at  Liver- 
pool. If  a  man  had  looked  from  her  deck  over 
her  side  into  the  slip,  he  could  not  have  failed 
to  see  what  was  goug  on  all  the  time,  from  the 
first  movement  of  the  propeller,  and  before,  un- 
til she  got  out"  And  the  court  further  finds 
that  "There  was  abundant  time  after  the  break- 
ing of  the  fastenings  of  The  Hart,  and  after 
The  Green  began  to  swing,  and  after  the  hail  of 
her  master,  to  have  stopped  the  propeller  before 
the  collision." 

This,  as  it  seems  to  us,  settles  the  case  and 
amply  justifies  the  conclusion  of  law  made  by 
the  court  below,  that '  'The  Nevada  was  in  fault 
for  not  keeping  a  sufilcient  lookout  aft  and  on 
the  side  next  the  slip,  and  in  not  sedng  The 
Kate  Green  when  she  came  in,  or  as  she  swung 
over,  and  in  not  stopping  the  propeller  in  time 
to  avoid  the  collision."  In  view  of  the  princi- 
ples to  which  we  have  adverted,  and  which 
ought  to  control  this  case,  no  other  conclusion 
could  have  been  reached. 

We  see  no  error  in  tlie  deerte  of  tie  Circuit 
Court  and  it  it,  ther^ore,  affirmed,  leith  intereet 
andeoett. 
True  copy.  Test: 

James  H.  MoEennejr,  Clerk,  Sup.  Court,  U.  S. 


UNITED  STATES,  JHff.  in  Mr., 

V. 

ERIE  RAILWAY  COMPANY. 

(See  8.  C,  10  Otto,  8i7-8Sr.) 

To*  on  raUiBay  eompany, 

TTnder  section  122  of  the  Act  of  June  30, 1861,  ch. 
178,  as  amended  by  the  Act  of  July  18, 1886,  ch.  184, 
a  railway  conuwny  Is  liable  to  pay  a  tax  of  6  per 
cent  on  the  interest  which  it  baa  paid  to  non-resi- 
dent alien  owners  and  holders  or  its  coupons  and 
bonds,  with  interest  at  6  per  cent  from  the  several 
timee  when  tiie  same  became  dne  and  payable. 

[No.  11.] 

Argued  Mar.  8, 188i.  Beargued  Oct.  17,18, 188S. 

Jkeided  Nov.  S7,  ISSe. 
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rf  ERROR  to  the  Oiicoit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

This  action  was  brouj^t  in  the  District  Court 
of  the  United  States  for  the  Southern  District 
of  New  York,  by  tlie  plaintill  in  error,  to  re- 
coTer  certain  taxes  and  penalties  alleged  to  be 
due  and  unpaid. 

The  district  court  entered  a  Judgment,  on  an 
ureed  statement  of  facts,  in  favor  of  the  plaint- 
iff, fat  18,407.48,  being  a  leas  sum  than  the 
amount  claimed  by  said  plaintiff.  This  judg- 
ment having  been  affirmed,  on  error,  by  the 
court  below,  the  plaintiff  sued  out  this  trrit  of 


Statement  of  the  case  by  Mr.  JvtUu  Field: 
This  was  an  action  to  recover  taxes  alleged  to 
be  due  to  the  plaintiff  on  certain  interest  cou- 
pons paid  by  the  defendant  in  the  years  1866, 
1867, 1868  anid  1869,  on  bonds  previously  issued 
by  it;  and  also  certain  penalues  alleged  to  be 
due  the  plaintiff  for  failure  of  the  demidant  to 
mi^e  returns  of  the  amount  of  the  taxes.  The 
action  was  founded  on  section  122  of  the  Act 
of  June  80,  1864,  18  Stat,  at  L.,  284,  286,  as 
amended  by  section  9  of  the  Act  of  July  18, 
1866, 14  Stat,  at  L.,  188, 189. 

That  section,  as  amended,  provides  as  fol- 
lows: "That  any  railroad,  cuial,  turnpike,  ca- 
nal navigation  or  slack-water  comtmny,  in- 
debted for  any  money  for  which  bonds  or  other 
evidence  of  indebtedness  have  been  issued,  pay- 
able in  one  or  more  vears  after  date,  upon  which 
interest  is  stipulatea  to  be  paid,  or  coupons  rep- 
resenting the  interest,  or  any  such  company  that 
may  have  declued  any  dividend  in  scrip  or 
money  due  or  payable  to  its  Bto<ddiolders,  tn- 
eiuding  ium-re*td«nt$,  vheOter  eitizetii  or  aliens, 
aiparti(f  the  tamingt,  profit*,  income  or  gains 
of  tueh  eomipany,  and  all  profits  of  such  com- 
pany carried  to  the  account  of  any  fund,  or  used 
lot  construction,  shall  be  subject  to  and  pay  a 
tax  of  five  per  centum  on  the  amotmt  of  all  such 
interest  or  coupons,  dividends  or  profits,  when- 
ever and  wherever  the  same  shall  be  i»yable, 
and  to  whatsoever  party  or  person  the  same  may 
be  payable,  including  non-residents,  vhethir 
eitUeni  or  aliens;  and  said  companies  are  here- 
by authorized  to  deduct  and  withhold  from  all 
payments  on  account  of  any  interest  or  coupons 
and  dividends  due  and  payable  as  aforesaid,  the 
tax  of  five  per  centum;  and  the  payment  of  the 
amount  of  said  tax,  so  deducted  from  the  in- 
terest or  coupons  or  dividends  and  certified  bv 
the  president  or  treasurer  of  said  company,  shtul 
discharge  said  company  from  that  amount  of 
the  dividend  or  interest,  or  coupon  on  the  bonds 
or  other  evidences  of  their  indebtedness,  so  held 
by  any  person  or  party  whatever,  except  where 
said  companies  may  have  contracted  otherwise; 
and  a  list  or  return  shall  be  made  and  rendered 
to  the  assessor  or  assistant  assessor,  on  or  be- 
fore the  tenth  day  of  the  month  following  that 
in  which  said  interest,  coupons  or  dividends  be- 
come due  and  pavable,  and  as  often  as  every  six 
months;  and  said  list  or  return  shaU  contun  a 
true  and  faithful  account  of  the  amount  of  tax, 
and  there  shall  be  annexed  thereto  a  declaration 
of  the  president  or  treasurer  of  the  company, 
under  oath  or  affirmation,  in  form  and  manner 
as  may  be  prescribed  bv  the  Commissioner  of 
Internal  Revenue,  that  ue  same  contains  a  true 
and  faithful  account  of  said  tax.  And  for  any 
ISS 


default  in  making  or  rendering  such  list  or  re- 
turn, with  the  declaration  annexed,  or  of  the 
payment  of  the  tax  as  aforesaid,  the  company 
maidng  such  default  shall  forfeit  as  a  x>enal^ 
t^e  sum  of  |1,000;  and  in  case  of  any  default 
in  making  or  rendering  nid  list  or  return,  or  of 
the  payment  of  the  tax  or  any  part  thereof,  as 
aforesaid,  the  assessment  and  collection  of  the 
tax  and  penaltv  shall  be  made  according  to  the 
provisions  (A  law  in  other  cases  of  ne^ect  or 
refusal;  Pnvided,  That,  whenever  any  of  the 
companies  mentioned  in  this  section  shall  be  un- 
able to  pav  the  interest  on  their  indebtedness, 
and  shall  in  fact  fail  to  pay  such  interest,  that 
in  such  cases  the  tax  levied  by  this  section  dull 
not  be  paid  to  the  United  States  until  said  com- 
panies resume  the  payment  of  interest  on  their 
indebtedness." 

The  case  was  tried  in  the  District  Conrt  for 
the  Southern  District  of  New  York  upon  an 
agreed  statement  of  facts,  of  which  the  follow- 
ing are  all  that  are  deemed  material  to  explain 
the  question  raised  and  decided.  By  this  state- 
ment it  was  admitted  that,  prior  to  September 
1, 1866,  the  defendant  had  issued  staling  cou- 
pon bonds  to  the  amount  of  £800,000,  dated 
September  1,  1866,  the  principal  of  which  was 
payable  two  years  after  date,  drawing  intenst 
at  6  per  cent  per  annum,  payable  semi-annually 
on  the  first  days  of  March  and  September  of 
each  year;  and  the  principal  and  interest  of 
which  were  payable  in  London,  England,  at  the 
office  of  Junius  S.  Morgan  &  Co.,  bankers,  of 
London;  that,  after  March  1, 1868,  and  prior  to 
September  1,  1868,  the  defendant  had  issued 
and  sold  bonds  of  the  same  class  amounting  to 
£200,000,  the  principal  and  interest  of  which 
were  payable  at  the  same  place  as  the  bonds 
previously  issued;  that  all  the  bonds,  with  oou- 

rns  formterest  attached,  were  sold  directly  to 
S.  Morgan  <&  Co.,  J.  T.  Mackenzie  and  Stem 
Brothers,  all  foreign  bankers,  having  their 
places  of  bu^ess  inLondon,  and  were  by  them 
sold  to  their  customers  in  England  and  on  the 
Continent  of  Europe;  that  during  the  years 
1866,  1867,  1868, 1869,  the  bonds  and  coupona 
were  all  held  by  non-resident  aliens,  and  not  by 
citizens  of  the  United  States,  except  bonds  to 
the  amotmt  of  £20,000,  and  the  coupons  at- 
tached, which  were  held  and  owned  by  a  citi- 
zen or  citizens  of  the  United  Stetes  residing  in 
Europe;  that  the  amount  of  interest  on  allthe 
bonds  was  provided  for,  and  sent  forward  hy 
the  defenduit,  in  one  sum  or  block,  to  J.  8. 
Morgan  &  Co.,  before  the  dates  at  which  it  fell 
due,  and  as  it  fell  due  was  paid  by  J.S.Morgan 
&  Co.,  at  their  banking  house  in  London,  to  the 
holders  of  the  bonds  and  coupons;  that  the 
amount  of  interest  paid  in  the  years  mentioned 
on  the  above  described  bonds  was  £186,000. 
of  which  £4,200  were  paid  on  the  £20,000- 
held  by  a  citizen  or  citizens  of  the  United 
States;  that  the  defendant  made  no  returns  to 
the  assessor,  or  to  any  otiier  ofQcer  of  the 
internal  revenue  of  the  United  States,  of  the 
payment  of  the  interest  or  any  part  thereof,  nor 
did  it  ever  pay  to  the  United  States,  or  to  any- 
one on  their  oelialf ,  5  per  cent  tax,  or  any  tax 
on  the  interest  or  anv  part  thereof;  nor  did 
the  defendant  withhold  the  tax,  or  any  part 
thereof,  from  the  amotmt  of  the  interest,  but 
paid  the  full  amount  to  the  holdeis  of  the  bonds; 
and  that  no  assessment  was  ever  made  by  the 
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pkintilb,  or  by  any  officer  of  the  plaintiSs,  on 
tbe  defendant  for  any  portion  of  the  tax,  nor 
ma  any  dwiwnri  eret  made  on  the  defendant 
for  tiie  payment  of  the  same  to  the  United  States 
imtil  December  81, 1872. 

Thediatrict  court  held  tliat  the  defendant  was 
not  liabfefQr  a  tax  on  the  £181,800  sterling  pnid 
for  iirterest  upon  coupons  and  bonds  own«i  and 
hdd  by  non-resident  aliens,  but  was  Uable  for 
tbe  tax  OD  £4.200  sterling  paid  for  interest  on 
ooopons  and  bonds  owned  and  held  by  citizens 
o(  the  United  States;  and,  also,  that  the  defend- 
aatwasiisbie  for  only  onepoialty  forfaflureto 
nslce  retom  to  the  revenue  officer  of  the  amount 
|Mid.  Judgment  was  rendered  accordingly. 

From  thu  Judgment  the  plaintiff  carried  the 
eiM  to  the  circuit  court,  which  affirmed  the 
lodgment  of  Uie  district  court  To  review  this 
otter  judgment  a  writ  of  error  was  taken  from 
tUscoort 

Two  questions  were  presented  for  determina- 
tioo: 

Finl.  Whether  the  court  below  erred  in  hold- 
iig  that  the  defendant  was  not  liable  to  pay  the 
«%ed  tax  on  the  £181,800  sterling  interest 
vhicfa  defendant  paid  to  non-resident  alien  own- 
ensndhiJderB  of  coupons  and  bonds.  Koques- 
tioa  was  made  as  to  Uie  liability  of  the  defend- 
tnt  to  recover  the  tax  on  the  £4,200  interest  paid 
to  American  citizens,  as  adjtidged  by  the  coiu^ 
below;  and, 

Bacmd.  Whether  the  court  below  erred  in 
liolding  that  the  defendtmt  was  liable  for  one 
poialty  only  oat  of  the  seven  which  the  plaintifT 
daimed  in  its  complaint. 

Mum.  E.  B.  Salth,  ^«s(.  Att^-Om. ,  and  S. 
F.Pk^M,£S»iM<i>r-0en.,forplaintiff  in  error. 

Mr.  Wa.  D.  SUpaiMi,  for  defendant  in 


Mr.  CUtf  JmmUm  W»it«  delivered  the  opbi- 
isn  of  the  court: 

n*t  judnftMnU  it  rtnuned  on  Uie  authority  of 
BaOnai  Oontpany  v.  Oelltetor,  100  U.  8.,  596 
(XXV..  647],  and  the  eaum  is  remandad,  viith 
trntnution*  to  mtitr  ajudammt  in  fatxir  of  the 
U»ited8laie»,forti»equ*talentinliMtfiUmon- 
«lffth»  Unitea8kUe$eft/u  tax  of  £9,900  ttgr- 
Sat> ••»(&  intereit  at  tag  rate  of  dptreentper 
mMttmftom  the  tenaral  time$  icnen  the  tame  b&- 
Am  and  paifaUe  aeeording  to  (ft«  agreed 
meat  offaiAe  on  ukiek  the  lubmittion  wt* 
>  Mmv.     Aa  no  claim  was  made  on  the  ar- 


nment  in  this  court,  either  for  apenalty  or  for 
OM  oinrencT  Talue  of  the  pounds  sterling  when 
the  taxes  f  eU  dne,  we  have  not  considered  tbe 


which  would  have  arisen  if  such  a  de- 
had  huBD  made.    For  these  reasons  the 
will  be  without  penalties  and  for  the 
value  of  the  poonds  sterling  in  lawful 


Irne  copy.    Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  IT.  S. 

Mr.  jMMtiee  BntdlejTt  with  whom  Mr.  Jiu- 
MvHailAa,  concurred: 

I  ooneur  in  the  judgment  of  the  court  in  this 
am,  but  not  fair  the  reasons  given  in  the  case 
rf  the  R.  R.  Go.  v.  OoOeetor,  100  U.  8.,  595 
HEXV.,  G47].  I  concurred  in  the  judgment  in 
oat  case,  as  in  this,  on  grounds  essenuallydif- 
feRDt  from  thoae  given  by  the  court.  I  always 
landed  tbe  taoc  which,  by  the  122d  section  of 
thi  Internal  Revenue  Act  of  1864  [18  Stat,  at 
See  16  Otto. 


L.,  284],  was  laid  upon  tbe  interest  payable  on 
the  bonds  and  upon  the  dividends  declared  on 
the  stock,  of  railroad  and  other  corporations,  as 
a  tax  on  the  incomes  pro  tanto  ot  the  holders  of 
such  bonds  and  stock.  [Stoekdale  v.  In*.  Co.}, 
20  WalL,  888  [87U.  8.,  XXIL.  851];  R.  B.  G>. 
V.  Bote,  95  U.  8.,  78  [XXIV.,  876].  As  to  the 
interest  payable  on  bonds,  it  was  not  a  tax  upon 
the  compemies  in  respect  of  a  debt  owed  by 
them,  nor  upon  the  property  represented  there- 
by. Thepropertyobtsinea  by  the  proceeds  of 
the  loans  represented  by  the  bonds  was  taxable 
(if  not  taxed)  in  another  form.  That  property 
consisted  of  the  railroad  tracks,  or  canal,  and 
other  specific  property  of  the  companies  respect- 
ively. If  this  property  was  not  taxed  directly, 
it  was  taxed  indirectiy  by  means  of  tbe  duty  of 
2i  per  cent  which  was  l^d  on  their  gross  earn- 
ings. The  tax  laid  upon  their  bonds  was  in- 
tended to  affect  the  owners  of  the  bonds,  and 
whilst  the  companies  were  directed  to  p^  it, 
they  were  authorized  to  retain  the  amount  from 
the  installments  due  to  the  bondholden,  wheth- 
er citizens  or  aliens.  The  objection  that  Con- 
gress had  no  power  to  tax  non-resident  aliens,  is 
met  by  the  fact  that  the  tax  was  not  assessed 
against  them  personally,  but  against  the  rem, 
the  credit,  the  debt  due  to  them.  Congress  has 
the  right  to  tax  all  property  within  the  jurisdic- 
tion 01  the  United  States,  with  certain  excep- 
tions not  necessary  to  be  noted.  The  money 
due  to  non-resident  bondholders  in  this  case  was 
in  the  United  State*— in  the  hands  of  the  Com- 
pany— before  it  could  be  transmitted  to  London, 
or  cither  place  wheie  the  bondholders  resided. 
Whilst  here  it  was  liable  to  taxation.  Congress, 
by  the  internal  revenue  law,  by  way  of  tax, 
stopped  a  part  of  the  money  before  its  transmis- 
sion, namely:  6  per  cent  of  it.  Plausible  grounds 
for  levying  such  a  tax  might  be  assigned.  It 
might  be  said  that  the  creditor  is  protected  by 
our  laws  in  the  enjoyment  of  the  debt;  that  the 
whole  machlneiy  of  our  courts  and  the  phys- 
ical power  of  tbe  government  are  placed  at  his 
dispKJsal  for  its  security  and  collection. 

Whether  taxation  thus  imposed  would  be  re- 
spected by  foreign  governments  if  the  creditor 
could  bring  before  weir  courts  the  debtor  Com- 
pany or  its  property,  does  not  concern  us  in  con- 
Bidcotig  the  question  now  presented.  There  is 
nothing  in  the  Constitution  which  authorizes 
this  court,  or  any  other  court,  to  disaffirm  the 
power  of  Congress  to  lay  the  tax.  Congress  is 
Its  own  judge  of  the  propriety  or  expediency  of 

Iniued,  so  far  as  the  power  of  Congreas  is 
concerned,  regarded  in  reference  to  any  power 
the  courts  have  to  limit  or  restrain  it,  I  see  no 
reason  why  Congress  may  not  lay  a  tax  upon 
any  x>roperty  on  which  the  government  can  lay 
its  bands,  whether  within  or  without  the  juris- 
diction of  the  United  States.  If,  in  imitation  of 
the  does  levied  by  Denmark  upon  vessels  passing 
throu^  Uie  Cattegat  Sound,  Congress  should 
levy  a  duty  upon  aU  vessels  passing  through 
the  Strait  of  Florida,  I  do  not  know  of  any  pow- 
er which  the  courts  possess  to  prevent  it.  It 
might  create  complications  witn  foreign  gov- 
ernments, it  is  true,  and  involve  the  count^  in 
war;  but  Congress  has  the  power,  if  it  chooses 
to  take  the  responsibility,  of  creating,  or  giving 
occasion  to  such  complications.  The  responsC 
bility  rests  upon  it  alone. 
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So  if,  in  taxing  money  due  from  citizens  of 
the  United  States  to  foieign  citizens,  any  oom- 
plications  arise  witli  tlie  goTemments  to  which 
the  latter  are  subject,  Coiufiess  alone  has  the  re- 
sponsibility, and  18  the  on^  department  of  our 
government  which  has  a  right  to  take  such  a 
responsibility.  In  the  Fbreign-Held  Bonds  Gates, 
15  Wall,  l^  U.  8.,  XXI.,  146,  164,  179],  the 
State  Legislature  had  laid  a  tax  on  the  interest 
payable  upon  the  bonds  of  all  corporations  doing 
busineas  in  the  State;  and  auUiorized  the  com- 
{lanies  to  retain  the  amoimt  out  of  the  interest 
payable  to  the  bondholders  without  r^aid  to 
their  residence  or  nationality.  IconcorrMintbe 
Judgment  rendered  in  that  case  on  the  ground 
that  the  State,  in  passing  such  a  law,  applicable 
to  pre-existing  contracts,  exceeded  its  just  pow- 
ers under  our  form  of  govemment,  and  that  the 
law,  in  its  e£Eect  upon  non-resident  bondhold- 
ers, impaired  the  obligation  of  the  contract. 

Considering,  therefore,  that  if  CJongress  chooses 
to  take  the  responsibility  of  levying  such  a  tax 
as  the  one  in  question,  Uie  courts  have  no  pow- 
er to  control  its  action,  or  to  give  any  relief  to 
parties  affected  by  it,  I  concur  in  the  judgment 
of  reversal. 

True  copy.   Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  IT.  S. 

Mr.  JvMee  Fl«ld«  dissenting: 

I  am  not  able  to  agree  with  the  majority  of 
the  court  in  the  decision  of  this  case.  The  tax 
which  is  sustained  is,  in  my  judgment,  a  tax 
upon  the  income  of  non-resident  aliens  and 
nothing  else.  The  l^d  section  of  the  Revenue 
Act  of  1864,  as  amended  by  that  of  1866,  sub- 
jects the  interest  on  the  bonds  of  the  Company 
to  a  tax  of  5  per  cent,  and  authorizes  the  Com- 
pany to  deduct  it  from  the  amount  payable  to 
the  coupon  holder,  whether  he  be  a  non-res- 
ident ahen  or  a  citizen  of  the  United  States. 
The  Company  is  thus  made  the  agent  of  the 
Government  for  the  collection  of  the  tax.  It 
pays  nothing  itself;  the  tax  is  exacted  from  the 
creditor,  the  party  who  holds  the  coupons  for 
interest.  No  collocation  of  words  can  change 
this  fact.  And  so  it  was  expressly  adjudged 
with  reference  to  a  similar  tax  in  the  case  of 
U.  a.  V.  R.  R.  Co.,  reported  m  the  17th  Wall., 
[84  U.  8.,  XXI.,  5»7i.  There  a  tax,  under 
the  same  statute,  was  claimed  upon  the  interest 
of  bonds  held  by  the  City  of  Baltimore.  And  it 
was  decided  that  the  tax  was  upon  the  bond- 
holder, and  not  upon  the  corporation  which  had 
issued  the  bonds;  that  the  corporation  was  only 
a  convenient  means  of  collecting  it;  and  that  no 
pecuniary  burden  was  cast  upon  the  corpora- 
tion. This  was  the  precise  question  upon  which 
the  decision  of  that  case  turned. 

A  paragraph  from  the  opinion  of  the  court 
will  show  this,  beyond  controversy.  "  It  is  not 
taxation,"  said  the  court,  "  that  government 
should  take  from  one  the  profits  and  gains  of 
another.  That  is  taxation  wliich  compels  one 
to  pay  for  the  support  of  the  government  from 
his  own  gains  and  of  his  own  property.  In  the 
cases  we  are  considering,  the  corporation  parts 
not  with  a  farthing  of  its  own  property.  What- 
ever sum  it  pays  to  the  government  is  the  prop- 
erty of  another.  Wheuier  tiie  tax  is  five  per 
cent  on  the  dividend  or  interest,  or  whether  it 
be  fifty  per  cent,  the  corporation  is  neither  rich- 
er nor  poorer.  Whatever  it  thus  pays  to  the 
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government,  it  by  law  withholds  from  the  cred- 
itor. If  no  tax  [exists,  it  pays  seven  percent, 
or  whatever  be  its  rate  of  interest,  to  its  credit- 
or in  one  unbroken  sum.  If  there  be  a  tax,  U 
pays  exactly  the  same  sum  to  its  creditor,  less 
five  per  cent  thereof,  and  this  five  per  cent  it 
pays  to  the  government.  The  receivers  may  be 
two,  or  the  receiver  may  be  one,  but  the  payer 
pays  the  same  amount  in  either  event.  It  is  no 
pecuniary  burden  upon  the  corporation,  and  no 
taxation  of  the  corporation.  The  burden  falls 
on  the  creditor.  He  is  the  party  taxed.  In  the 
rase  before  us,tliis  question  controls  its  decision. 
if  the  tax  were  upon  the  railroad,  there  is  no 
defense;  it  must  be  paid.  Bui  ib»  KM  that  th» 
tous  impoted  by  the  ISSd  section  is,  t  n  subetemee 
andinlav),  a  taxvpontheineomeofthea'edHor 
or  stockholder,  and  not  a  tax  imon  tt«  corpora- 
tion." See,  also,  Haioht  ▼.  R.R.  Oo.,  6  WalL, 
15  [73  U.  S.,  XVIlf.,  8ig,  and  R.  R.  Oo.  ▼. 
Jaeksan,  7 Id.,  262,  269  [74 U.  8.,  XIX.,  88, 90]. 


The  bonds,  upon  the  interest  -of  which  tItiB 
tax  in  this  case  was  laid,  are  held  in  Europe, 
principally  in  England;  they  were  negotiated 
there;  the  principal  and  interest  are  payable 
there;  tliey  are  hdd  by  aliens  there,  and  tue  in- 
terest on  uiem  has  always  been  paid  there.  The 
money  which  paid  the  mterest  was,  until  paid, 
the  property  of  the  company ;  when  it  became 
the  property  of  the  bondholdeis  it  was  outside 
of  the  jurisdiction  of  the  United  States. 

Where  is  the  authority  for  this  tax?  It  was 
said  by  counsel  on  the  argument  of  the  case, 
somewhat  facetiously,  I  thought  at  the  time, 
that  Congress  might  impose  a  tax  upon  prop- 
erty anywhere  in  the  world,  and  ttis  court 
could  not  question  the  validity  of  the  law, 
though  the  collection  of  the  tax  might  be  im- 
possible, unless,  perchance,  the  owner  of  the 
property  should  at  some  time  visit  this  country 
or  have  means  in  it  which  could  be  reached. 
This  court  will,  of  course,  never,  in  terms,  an- 
nounce or  accept  any  such  doctrine  88  this.  And 
yet  it  is  not  perceived  wherein  the  substantial 
difference  Iks  between  that  doctrine  and  the 
one  which  asserts  a  power  to  tax,  in  any  case, 
aliens  who  are  beyond  the  limits  of  the  country. 
The  debts  of  the  Company,  owing  for  interest, 
are  not  property  of  the  Company,  althoa^ 
counsel  contended  they  were,  and  would  thus 
make  the  wealth  of  the  country  increase  by  tfae 
augmentation  of  Uie  debts  of  its  corporations. 
Debts,  being  obligatioBS  of  the  debtors,  are  the 
property  of  the  creditors,  so  far  as  they  have 
any  commercial  value,  and  it  is  a  misuse  of 
terms  to  call  them  anything  else;  they  aooom- 
pany  the  creditors  wherever  the  latter  go;  their 
situs  is  with  the  latter.  I  have  supposed  here- 
tofore that  this  was  common  learning,  reouir- 
ing  no  argument  for  its  support,  being,  in  fact, 
a  self-evident  truth,  a  recognition  of  which  fol- 
lowed its  statement.  Nor  is  this  the  less  so  be- 
cause the  interest  may  be  called  in  the  statute 
apart  of  the  gains  and  profits  of  the  Company. 
Words  cannot  change  the  fact,  though  tfaey 
may  mislead  and  bewilder.  The  thing  remains 
through  all  disguises  of  terms.  If  the  Company 
makes  no  gains  or  profits  on  its  business  and 
borrows  the  money  to  meet  its  interest,  though 
it  be  in  the  markets  abroad,  it  is  still  lequirod 
under  the  statute  to  withhold  from  it  the  amount 
of  the  taxes.  If  it  pays  the  interest,  though  it 
be  with  funds  which  were  never  in  the  United 
C^  10«  U.  S. 
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Statas,  it  most  deduct  the  taxes.  The  Govern- 
meat  thus  lays  a  tax,  through  the  iiutruinental- 
{(J  of  the  C<mpaay,  upon  ue  income  of  a  non- 
reafdent  alien  over  whom  it  cannot  justly  exer- 
dae  any  control,  nor  upon  whom  it  can  Justly 
braay  burden. 

The  Ohi^JutUee,  in  his  opinion  in  this  case, 
Then  affirming  the  judgment  of  the  district 
court,  happily  condensed  the  whole  matter  into 
tfewworaa.  "The  tax,"  he  says,  "for  which 
the  aoit  was  brought,  was  the  tax  upon  the 
omer  of  the  bond,  and  not  upon  the  def  end- 
aoL  It  was  not  a  tax  in  the  nature  of  a  tax  in 
rm  upon  the  bond  itself,  but  upon  the  income 
at  the  owner  of  the  bond,  derived  from  that 
ptrtjcolar  piece  of  property.  The  foreign  owner 
of  fltese  bonds  was  not  in  any  respect  subject 
to  the  jurisdiction  of  the  United  States,  neither 
was  tins  portion  of  his  income.  His  debtor 
was,  and  so  was  the  money  of  his  debtor,  but 
the  money  of  his  debtor  did  not  become  a  part 
of  his  income  until  it  was  paid  to  him,  ana  in 
thb  case  the  payment  was  outside  of  the  United 
States  in  aci^uance  with  tJbe  obligations  of  the 
contract  which  he  held.  The  power  of  the 
Uaited  States  to  tax  is  limited  to  persons,  prop- 
er^ and  bnainees  within  their  jurisdiction,  as 
mach  as  that  of  a  State  is  limited  to  the  same 
nbjects  within  its  jurisdiction."  State  Tax  on 
fMtn-Beld  Bondt,  IS  WaU.,  800  [82  U.  S., 
UL,  179]. 

"A  personal  tax,"  says  the  Supreme  Court  of 
New  Jewcy,  "is  the  burden  imposed  by  govem- 
ncDt  on  Its  own  citizens  for  the  benefits 
vUdi  that  government  affords  by  its  protec- 
tion and  its  hvrs,  and  any  government  which 
would  attempt  to  impose  sudi  a  tax  on  citizens 
of  other  States  -would  justly  incur  the  rebuke 
of  the  intelligent  sentiment  of  the  civilized 
www."  suae  V.  Bom,  28  N.  J.  L.  (8  Zab.),  521. 
In  impoeing  a  tax,  says  Ch.  J.  Marshall,  the 
Legislature  acts  upon  its  constituents.  "  All 
mbjects,"  he  adds,  "  over  which  the  power  of 
I  state  extends  are  objects  of  taxation,  but 
thoce  over  which  it  does  not  extend  are,  upon 
the  aoundest  principles,  exempt  from  taxation. 
This  ]nt>po8ition  may  almost  be  pronounced 
wlf-endent"  JfeOuaoehv.Mandand,4:Whea.t. , 

There  are  UmitatioDS  upon  the  -powers  of  all 
gofvernments,  without  any  express  designation 
c(  them  in  their  organic  law ;  limitations  which 
inhere  in  their  very  nature  and  structure,  and 
this  is  one  of  them — that  no  rightful  authority 
caa  be  exercised  hy  them  over  alien  subjects.or 
citBena  resident  abroad  or  over  their  propeity 
ttee  aitoated.  This  doctrine  may  be  said  to  lie 
axiomatic,  and  courts  in  England  have  felt  it  so 
obligatory  upon  them,  that  where  general 
tenn,  used  m  Acts  of  Parliament,  seem  to 
contravene  it.  they  have  narrowed  the  construc- 
tini  to  avoid  that  conclusion.  In  a  memorable 
c»K,  decided  by  Lord  Stowell,  which  involved 
tbe  legality  of  the  seizure  and  condemnation  of 
aFfoidi  vessel  engaged  in  the  slave  trade, 
wMdi  was,  in  terms,  within  an  Act  of  ParHa- 
■MBt,  that  dtotingnished  Judge  said :  "  That 
aeiiher  Hub  British  Act  of  Parliament  nor  any 
cononaaion  fotmded  on  it  can  affect  any  right 
w  iatereat  of  foreigners  imless  they  are  founded 
npoa  principles  and  Impose  regulations  that  are 
eaukteat  with  the  law  of  Nations.  That  is 
the  only  law  which  Oreat  Britain  can  apply  to 
SeeieOm; 


them,and  the  generality  of  any  terms  employed 
in  im  Act  of  Parliament  must  be  narrowed  in 
construction  by  a  religious  adherence  thereto." 
Le  LouU,  2  Dod.,  9SSd. 

Similar  language  was  used  by  Mr.  Juttica 
Bailey  of  the  King's  Bench,  in  Madrato  v.  Wil- 
2e»,  8  B.  &  Aid.,  858,  where  the  question  was 
whether  the  Act  of  Parliament,  which  declared 
the  slave  trade  and  all  dealings  therewith  un- 
lawful, justified  the  seizure  oia  Spanish  vessel, 
with  a  car^  of  slaves  on  board,  by  the  captain 
of  an  Engfiah  naval  vessel,  and  it  was  held  that 
it  did  not.  The  odiousness  of  the  trade  would 
have  carried  the  justice  to  another  conclusion  if 
the  public  law  would  have  permitted  it,  but  he 
said,  "That,  although  the  language  used  by 
the  Legislature  in  the  statute  referred  to  is  un- 
doubtedly very  strong,  yet  it  can  only  apply  to 
British  subjects,  and  con  only  render  the  slave 
trade  unlawful  ijf  carried  on  by  them ;  it  cannot 
apply  in  any  way  to  a  foreigner.  It  is  true  that 
if  this  were  a  trade  contrary  to  the  law  of  na- 
tions a  foreigner  could  not  maintain  this  action. 
But  it  is  not ;  and  as  a  Spaniard  could  not  be 
considered  as  bound  by  the  Acts  of  the  British 
Legislature  prohibiting  this  trade,  it  would  be 
unjust  to  deprive  him  of  a  remedy  for  the  heavy 
damage  he  has  sustained." 

In  the  case  of  T/ie  ApoUon,  9  Wheat.,  862,  a 
libel  was  filed  against  the  Collector  of  the  Dis- 
trict of  St.  Mary's  for  damages  occasioned  by 
the  seizure  of  the  ship  and  cargo  whilst  lying  in 
a  river  within  the  territory  of  the  King  of  Spun, 
and  Mr.  Justice  Story  said,  speaking  for  the 
court,  that  "The  laws  of  no  mtion  can  justly 
extend  beyond  its  own  jurisdiction,  except  so 
far  as  regards  its  own  citizens.  They  can  have 
no  f  oree  to  control  the  sovereignty  or  rights  of 
any  other  Nation  within  its  own  jurisdiction. 
And  however  general  and  comprehensive  the 
phraseology  used  in  our  municipal  laws  may 
be,  they  must  always  be  restricted  in  construc- 
tion to  places  and  persons  upon  whom  the  Leg- 
islatures have  authority  and  jurisdiction." 

When  the  United  States  became  a  separate 
and  independent  Nation,  they  became,  as  said 
by  Cfianeellor  Kent,  "subject  to  that  system  of 
rules  which  reason,  morality  and  custom  had 
established  among  the  enlightened  Nations  of 
Europe  as  their  public  law,"  and  by  the  light 
of  that  law  must  their  dealings  with  persons  of 
a  foreign  jurisdiction  be  considerea ;  and  ac- 
cording to  that  law  there  could  be  no  debatable 
question,  that  ibe  jurisdiction  of  the  United 
States  over  persons  and  property  ends  where 
the  foreign  jurisdiction  begins. 

What  urgent  reasons  press  upon  us  to  hold 
that  this  doctrine  of  pubUc  law  may  be  set  aside, 
and  that  the  United  States,  in  disregard  of  it, 
may  lawfully  treat  as  subject  to  their  taxing 
power  the  income  of  non-resident  aliens,  derived 
from  the  interest  received  abroad  on  bonds  of 
corporations  of  this  ooimtry  negotiable  and  pay- 
able there?  If,  in  the  form  of  taxes,  the  United 
States  may  authorize  the  withholding  of  a  por- 
tion of  such  interest,  the  amount  will  be  a  mat- 
ter in  their  discretion;  they  may  authorize  the 
whole  to  be  withheld.  And  if  uiey  can  do  this, 
why  may  not  the  States  do  the  same  thing  with 
reference  to  the  bonds  issued  by  corporations 
created  under  their  laws?  They  wiU  not  be  slow 
to  act  upon  the  example  set.  If  such  a  tax  may 
be  levied  by  the  United  States  in  the  rightful 
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exercise  of  thefr  taxing  power,  why  may  not  a 
similar  tax  be  levied  upon  tlie  interest  on  bonds 
of  the  same  corporations  by  the  States  within 
their  respective  jurisdictions  in  tlie  rightful  ex- 
ercise of  their  taxing  power?  What  is  sound 
law  for  one  sovereign^  ought  to  be  sound  law 
for  another. 

It  is  said,  in  answer  to  these  views,  that  the 
governments  of  Europe — or  at  least  some  of 
them,  where  a  tax  is  md  on  incomes— deduct 
from  the  interest  on  their  public  debts  the  tax 
due  on  the  amount  as  income,  whether  payable 
to  a  non-resident  alien  or  a  subject  of  the  coun- 
try. This  is  true  in  some  instances,  and  it  lias 
been  suggested  in  justification  of  it  that  the  in- 
terest, being  payable  at  their  treasuries,  is  un- 
der their  control,  the  money  designated  for  it 
being  witbin  their  jurisdiction  when  set  axMtrt 
for  the  debtor,  who  must  in  person  or  by  agent 
enter  the  country  to  receive  it.  That  presents 
a  case  different  nom  the  one  before  us  in  this 
— ^that  here  the  interest  is  payable  abroad,  and 
the  money  never  becomes  the  property  of  the 
debtor  until  actually  paid  to  mm  there.  So, 
whether  we  speak  of  the  obligation  of  the  com- 


pany to  the  holder  of  the  coupons,  or  the  money 

{>aid  in  its  fulfillment,  it  is  held  abroad,  not  be- 
ng,  in  either  case,  wiUiin  the  Jurisdiction  of  the 
United  States.  And  with  reference  to  the  tax- 
ation of  the  interest  on  public  debts,  Mr.  Philli- 
more,  in  his  treatise  on  International  Laws, 
says: 

"It  may  be  quite  right  that  a  peison  having 
an  income  accruing  from  money  lent  toa  foreign 
State  should  be  taxed  by  his  own  country  on  Eds 
income  derived  from  this  soiut%;  and  if  his  own 
country  impose  an  income  tax,  it  is,  of  course, 
a  convenience  to  all  parties  that  the  government 
which  is  to  receive  the  tax  should  drauct  it  from 
the  debt  which,  in  tliis  instance,  that  govern- 
ment owes  to  the  payer  of  the  tax,  and  thus 
avoid  a  double  process;  but  a  foreigner,  not  reti- 
dent  in  the  State,  it  not  litMeto  be  teaed  bg  the 
State;  and  it  seems  unjust  to  a  foreign  creditor 
to  make  use  of  the  machinery  which,  on  the 
ground  of  convenience,  is  applied  in  tiie  cases 
of  domestic  creditors,  in  order  to  subject  him 
to  a  tax  to  which  he  is  not  on  principle  liable." 
2dVol.,  14, 16. 

Here,  also,  is  a  further  difference:  the  tax  here 
is  laid  upon  the  interest  due  on  private  contracts. 
As  observed  by  counsel,  no  other  government 
has  ever  undertaken  to  tax  the  income  of  8u1> 
jects  of  another  Nation  accruing  to  them  at 
their  own  domicil  upon  property  held  there, 
and  arising  out  of  ordinsry  business,  or  con- 
tracts between  individuals. 

This  case  is  decided  upon  the  autiiority  of  S. 
S.  Go.  V.  CoOeetor,  reported  in  100  U.  S.,  595 
[XXy.  ,647],  and  the  doctrines  from  which  I  dis- 
sent necessarily  flow  from  that  decision.  When 
that  decision  was  announced  I  was  apprehensive 
that  the  conclusions  would  follow  which  I  now 
see  to  be  inevitable.  It  matters  not  what  the 
interest  may  be  called,  whether  classed  among 
gains  and  profits,  or  covered  up  by  other  forms 
of  expresdon,  the  fact  remains.the  tax  is  laid  up- 
on it,  and  that  is  a  tax  which  comes  from  the 
party  entitied  to  the  interest— here,  a  non-resi- 
dent alien  in  England,  who  is  not  and  never  has 
been  subject  to  the  jurisdiction  of  this  country. 
In  that  case  the  tax  is  called  an  excise  on  the 
business  of  the  class  of  coipoiatioDS  mentioned 
16« 


and  is  held  to  be  laid,  not  on  the  bondholder 
who  receives  the  interest,  but  upon  the  earn- 
ings of  the  corporations  which  pay  it.  How  can 
a  tax  on  the  interest  to  be  paid  be  called  a  tax 
on  the  earnings  of  the  corporation  if  it  earns 
nothing — if  it  borrows  the  money  to  pay  the  in- 
terest? How  can  it  be  said  not  to  be  atax  upon 
the  income  of  the  bondholder  when  out  of  his 
interest  the  tax  is  deducted? 

That  case  was  not  treated  as  one,  the  disposi- 
tion of  which  was  considered  important,  as  set- 
tling a  rule  of  action.  The  opening  language 
of  the  opinion  is:  "As  the  sum  in  this  suit  la 
small  and  the  law  imder  which  the  tax  in  ques- 
tion has  long  since  been  repealed,  the  case  is  of 
little  consequence  as  regards  any  principle  in- 
volved in  it  as  a  rule  of  future  action."  But 
now  it  is  invoked  in  a  case  of  great  magnitude, 
and  many  other  similar  cases,  as  we  are  in- 
formed, are  likelv  soon  to  be  before  us;  and, 
thou^  it  overrules  repeated  and  solemn  adjudi- 
cations rendered  after  full  argument  and  ma- 
ture deliberation;  though  it  is  opposed  to  one  of 
the  most  important  ana  salutary  principles  of 
public  law,  it  is  to  be  received  as  conclusive,  and 
no  further  word  from  the  court,  dther  in  ex- 
planation or  justification  of  it,  is  to  be  heard.  I 
cannot  believe  that  a  principle  so  im^rtant  as 
the  one  announced  hm,  and  so  injurious  in  its 
tendencies,  so  well  calculated  to  elicit  unf  avor 
able  comment  from  the  enlightened  sentimoit 
of  the  civilized  world,  will  be  allowed  to  pass 
unchallenged,  though  the  court  is  silent  upon  it. 

I  think  the  Judgment  should  be  affirmed, 
^nnieoopjr.   Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  V.  S. 

Cited-ioe  U.  S.,  281. 


EDWARD  8CHWED  et  ai,.,  Appti., 

«. 

WILLIAM  SMITH  kt  al. 

(See  S.  C,  16  Otto,  188-UO.) 

Jvriedietional  amowU. 

Althouofa  the  effect  of  a  deoree  Is  to  deprive  de- 
fendant, in  the  abnegate,  of  more  than  90,000,  if  It 
has  been  done  at  ue  suit  of  several  parties  on  sev- 
eral claims,  who  might  have  sued  separately  but 
whose  suits  have  been  joined  in  one  for  oonvenlenoe 
and  to  save  expense,  neither  one  of  whom  separate- 
ly recovered  |fi,O0O,  the  amount  Is  not  snfloient  to 
give  defendant  the  right  of  appeal  to  this  court. 

[No.  1067.] 
Motioh  eubmitled  Net.  IS,  188t.    Decided  Not. 

er.isse. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  MissourL 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 
On  motion  to  dismiss. 

Mettre.  Enoch  Totten  and  James   8. 
Botsford,  for  appellees,  in  support  of  motion. 
Meurt.  Mayw  SolsiMrcer  and  Bryant, 
JMmei  d>  WadtUU,  for  appel&nts,  contra. 

Nora.— Jurtodletton  of  XJ.  8.  Smreme  Court  ie- 
pendt  on  amount;  tntereM,  cannoCbeadSedto  gkm 
jurtodieUon;  how  value  of  Ottng  demanded  may  te 
ahoion;  vhat  eaea  reioiewable  vMhout  regard  to  a«f» 
In  eontrovenv.  See,  note  to  Qordon  v.  C%den,  88  IT. 
&  (8  Pet),  88. 
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Mr.  OUef  Jv*tit«  W»it«  delivered  the  opin- 
ko  of  Uw  oonrt: 

On  the  96th  of  Janiuiy.lSSO,  Schwed  &  Kew- 
hooK  confoased  a  Jud^ent  in  the  Circuit  Court 
ofjackion  Coun^MuBonri.agsinst  thenuelree 
tad  in  favor  of  Hemy  Heller,  for  $9,518.50. 
Execution  was  at  once  iasued  on  this  judgment, 
ind  leried  by  Bailejr,  sheriff  of  the  county,  on 
t  atoek  of  goodB. 

On  the  l2th  of  February,  1880,  William  Smith 
ft  Co.  had  a  suit  pending  in  the  same  court, 
in  their  favor,  against  Schwed  &  Newhouse 
for  the  recovery  of  $8,829.71,  and  William  C. 
Ofeene  &  Co.,  another  suit  tot  the  recovery  of 
tl,012.S8.    In  both  the  suits,  attachments  were 
iawed  and  levied  on  the  same  goods  token  un- 
der the  execution  in  favor  of  Heller,  and  then 
in  the  hands  of  the  sheriff.    Smith  &  Co.  and 
Greene  &  Co.  thereupon  bemn  a  suit  in  the 
■ne  court  ftssinst  Schwed,  Hewhouse,  Heller 
ind  the  sherOf ,  the  object  of  which  was  to  set 
idde  the  judj^nent  in  favor  of  Heller  on  the 
gtoond  that  it  was  confessed  without  anv  con- 
iiilersti(Hi,  and  for  the  purpose  of  covering  up 
the  property  of  Schwed  &  Kewhousc,  and  hin- 
dering and  delaying  creditors  in  the  collection 
of  tl^  debts.    This  suit  was  afterwards  re- 
moved to  the  Circuit  Court  of  the  United  States 
for  the  Western  Division  of  the  Western  Dis- 
trict of  Missouri.    Afterwards  judarments  were 
nndeied  in  the  attachment  suits;  that  in  favor 
ofSmidt  &  Co.  being  for  $4,17488,  and  that 
b  isror  of  Qreene  &  Co.  for  $1,104.09.  In  the 
■cantime  other  creditors  of  Schwed  &  New- 
hoose  got  attachments  and  judgments  against 
tlMiD,  to  wit:  The  Seth  Thomas  Clock  Com- 
pany i<K  $1,518.49,  The  E.  N.  Welch  Manu- 
octaring  Company  for  $455.58.  and  F.  Qnayle 
for  |356.    The  attachments  in  Uiese  cases  were 
alto  levied  on  the  goods  in  the  hands  of  the 
iheriff.    All  the  later  attaching  creditors  were 
idmiUed  as  parties  to  the  ori^nal  suit  begun 
W  Smith  &  Co.  and  Greene  &  Co.,  to  set  aiide 
ue  judgment  in  favor  of  Heller,  and  in  proper 
time  a  siniplemental  bill  was  filed  in  which  all 
the  attaching  creditors  appeared  as  complain- 
inti,  getting  up  the  recovery  of  Uietr  respective 
Jodgments.  Pending  the  smt,  the  propertv  lev- 
ied upon  was  sold,  and  the  proceeds,  being 
$7,406.SS,  paid  into  the  registry  of  the  court. 
At  the  final  hearing,  a  decree  was  rendered  de- 
daring  the  judgment  confessed  in  favor  of 
Heller,  void  as  against  the  attaching  creditors. 
Frain  this  decree  Schwed,  iNewhouse,  Heller 
and  BaileT,  the  edieriff,  took  an  ^jieal,  which 
the  typellees   now  move  to  dismiss  on  the 
pmnd  that  the  value  of  the  matter  in  dispute 
wtween  the  appellants  and  the  several  appel- 
lees is  leas  than  $6,000. 

It  is  impossible  to  distinguish  this  case  in 
phidple  from  Seaver  v.  BigeUne,  5  Wall.,  308 
[«  U.  8.,  XVIIL,  595],  where  an  appeal  by 
creditors  who  bad  joined  in  a  suit  to  set  aside 
s  ftsodulent  conveyance  by  their  debtor,  was 
^Hwiiaaed  because  the  amounts  f oimd  due  the 
VpeUuts,  respectively,  were  less  than  our  ju- 
ladicdona]  limit.  In  delivering  the  opinion  of 
the  court.  Mr.  Jtutiee  Nelson  s^d:  "The  judg- 
■est  credttors  who  have  joined  in  this  biU  have 
■^■rate  and  distinct  interests,  depending  upon 
Kpsrate  and  distinct  judgments.  In  no  event 
coold  the  sum  in  dispute  of  either  party  exceed 
the  amount  of  their  judgment  •  *  •  The  bill 
SeeWOrro. 


being  dismissed,  each  fails  in  obtaining  pay- 
ment of  his  demands.  If  it  had  been  sustained, 
and  a  decree  rendered  in  their  favor,  it  would 
only  have  been  for  the  amount  of  the  judgment 
of  each."  In  the  present  case,  the  judgment 
creditors  did  succeed  and,  in  effect,  each  recov- 
ered a  decree  against  Heller,  setting  aside  his 
judgment  so  far  as  it  affected  them  ii^vidually . 
Had  they  been  defeated  thcv  could  not  have  ap- 
pealed, because,  although  allowed  in  equity  to 
loin  in  their  suit,  they  had '  'separate  and  distinct 
interests  d^nding  on  separate  and  distinct 
judgments,'  as  well  as  separate  and  distinct  at- 
tachments. But  if  the  decree  is  several  as  to  the 
creditors,  it  is  diiBcult  to  see  why  it  is  not  as  to 
their  adversaries.  The  theory  is,  that,  although 
the  proceeding  is  in  form  but  one  suit,  its  legal 
effect  is  the  same  as  though  separate  suits  mid 
been  begun  on  each  of  the  separate  causes  of 
action. 

The  api>eal  in  Beaver  v.  BigtHow  was  from  a 
decree  against  the  creditors,  but,  in  deciding  the 
case,  the  court,  in  express  terms,  adopted  the 
analogous  practice  in  admiralty,  where,  under 
certain  circumstances,  separate  and  distinct 
causes  of  action  may  be  united  in  one  suit;  and 
in  that  practice  it  has  always  been  held  that  the 
ship-owner  cannot  unite  the  separate  decrees 
against  him  in  a  suit,  to  make  up  the  amount 
necessary  for  our  jurisdiction  on  appeal.  That 
question  has  been  fully  considered  at  the  pres- 
ent Term  in  Easparie  Baltimore  <t  Ohio  BaUroad 
Company  [ante,  78].  Although  the  effect  of 
the  aecree  IS  to  deprive  Heller  in  the  agnegate 
of  more  than  $6,000,  it  has  been  done  atthe  suit 
of  several  parties  on  several  claims,  who  might 
have  sued  separately,  but  whose  suits  have  been 
joined  in  one  for  convenience  and  to  save  ex- 
pense. 

The  motion  to  ditmist  it  granted. 
True  copy.    Test: 

Jamee  H.  HoKenney,  Clerk,  Sup.  Court,  IT.  8. 

Cited-lOe  V.  8.,  682 ;  108  U.  8.,  648,  649 :  UO  C.  8., 
888;  US  U.  8.,  688. 


PETER  W.  QEKKTE,  Sheriff   of  OcoOTO 
CotrnTT,  WiBOONsra,    and    WILLIAM 
KLA8S,  Plff».  in  Err., 
t. 
THE  KIRBY  CARPENTER  COMPANY. 

(See  8.  C 16  Otto,  87»-aB0.) 

Witeongin  Statute  of  Limitation*— deed  on  tax 
tale — eherif,  wJten  not  bound  by  judgment 
againtt  h%»  deputy — review  on  agreed  ttate- 
ment  of  facta. 

*L  Under  section  6  of  chapter  188  of  tiie  Oeneral 
laws  of  Wisconsin,  of  18n,  providing  that "  No  ac- 
tion shall  be  oommenoed  by  the  f onner  owner  or 
owners  of  any  lands,  or  by  any  person  nlalminy  un- 
der him  or  them,  to  recover  pomreslon  of  land 
which  has  been  gold  and  conveyed  by  deed  for  non- 
payment of  taxes,  or  to  avoul  such  deed,  unless 
auoh  action  shall  be  commenced  wltiiln  three  years 
next  after  the  recording  of  such  deed,"  land  is  to  be 
regarded  as  having  been  gold  for  non-payment  of 

*Head  notes  by  Mr.  JtiaNoe  BLisccBVOBD. 

KoTS.— &i]«  of  Xandt  for  taxet ;  atrieteompUonee 
wMh  the  tUiUOe  nteetmn/.  See  note  to  WilUams  v. 
Peyton,  17  U.  8.  (4  Wbea£),  77. 
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taxes,  although  theaumtoniaewliidb  it  was  sold 
liuduaed  five  cents  for  s  United  States  levsnue 
stamp,  to  be  put  and  which  was  out  on  the  oertU- 
cate  UBued  to  the  purchaser  on  the  sale. 

5.  Adeed  on  a  tax  sale redted  that " 8.  A.  Cole- 
man, aaslBnee  of  Ooonto  Countii"  had  deposited 
oerttfloates  of  sale  showliur  that  fire  parcels,  each 
of  which  sold  for  so  much,  were  sold^  to  the  said 
Ooonto  Oountr,  and  by  its  treasurer  asslsned  to  8. 
A.  Coleman,"  for  so  much  "  in  the  wholi^'  the  total 
beingthesumof  the  five  several  sums.  The  statute, 
chafer  SO,  section  it,  of  the  Oeneral  Laws  of  Wis- 
oonsiii,  of  18St,  prescribed  a  form  of  deed,  and  pro- 
videdthatitshoold  be"substantiall7"ln  thai  or 
"other  equivatent  form,"  showincr  that  the  land 
was  sold  for  a  sum  named  "In  the  whole."  Held, 
that  the  deed  followed  the  form  substantially. 

8.  A  sherlil,  having  possession  of  property  under 
a  writ  of  attachment,  IS  not  bound  oy  a  judgment 
in  a  replevin  suit  to  which  he  was  not  a  party,  and 
in  which  he  was  not  served  with  process  ana  did 
not  appear,  and  which  he  did  not  defend,  although 
hte  under  sheriff,  as  an  individual,  was  a  party  to 
the  replevin  suit. 

4.  (Mcere :  are  the  waters  of  the  Menominee  Biver, 
which  is  the  boundary  between  Michigan  and  WIs- 
oondn,  within  the  oonourrent  Jurisdiotion  of  both 
Wisconsin  and  Michigan  i 

6.  Although  there  was  no  general  verdict  of  ajnry 
in  this  case,  and  no  specuil  verdict  in  any  form 
known  to  the  common  law,  and  no  waiver  in  writ- 
ing of  a  jury  trial,  and  no  such  finding  of  the  court 
bdow  upon  the  facts  as  is  prdvided  for  by  section 
60  of  the  Revised  Statutes,  this  court,  on  a  written 
stipulation  filed  in  this  court  by  the  parties,  agree- 
ing upon  the  facts,  reviewed  the  case  on  a  writ  of 
error,  and  revereed  a  Judgment  below  for  the  de- 
fendant, and  directed  a  judgment  for  the  plaint- 
iff, in  an  action  of  trover. 

[No.  98.] 

Arirued  Nov.  SO,  SI,  188i.  Decided  Dee.  4, 188S. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wiscon- 
sin. 

The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court 

Mewn.  Samuel  D.  Hastings,  Jr.,  Oeorge 
Q.  Green  and  T.  0.  Bmoe,  for  plaintifiCs  in  er- 
ror. 

Meum.  L.  S.  Dlzon  and  B.  J.  Brown,  for 
defendant  la  error. 


Mt,  Jiutiee  Blatehford  delivered  the  opin- 
ion of  the  court : 

This  suit  -was  brought  in  a  court  of  the  State 
of  Wisconsin,  byPeter  W.  Geekie,  Sheriff  of 
Oconto  County,  Wisconsin,  and  William  E3ass, 
citizens  of  Wisconsin,  against  The  EJrby  Car- 
penter Company,  an  Ulmois  Corporation,  and 
was  removed  into  the  Circuit  Covut  of  the  Unit- 
ed States  for  the  Eastern  District  of  Wisconsin, 
before  answer.  The  cause  of  action  set  forth 
in  the  complaint  was,  that  the  plaintiff,  Elass, 
was  the  owner  of  certain  saw-logs  lying  in  the 
waters  of  the  Menominee  River,in  Oconto  Coim- 
ty,  Wisconsin;  that,  in  April,  1876,  the  plaint- 
iff Geekie,as  such  Sheriff, levied  on  and  attached 
said  logs  imder  a  writ  of  attachment  issued 
Against  said  Elass  by  the  Circuit  Court  of  said 
County;  that  the  defendant,  by  its  employ  it, took 
in  Wisconsin,  a  large  quantity  of  saw-logs  from 
the  Sheriff,and  converted  them  to  its  own  use, 
to  the  value  of  $8,600;  and  that  the  Sheriff  ex- 
pended $940  in  endeavoring  to  safely  keep  the 
logs  BO  wrongfully  taken,  and  as  increased  ex- 
pense in  keeping  what  logs  the  defendant  did 
not  succeed  in  tddng.  The  claim  made  is  for 
treble  damages,  with  interest. 

The  answer  sets  up  that  the  logs  were  not  the 
property  of  Elass,  but  were  the  property  of  the 


defcodant;  that  whatever  the  defendant  did  in 
regard  to  the  logs  was  done  under  writ  of  re- 

e levin  issued  in  a  suit  broi^t  by  it,  as  plaintiff, 
1  the  Circuit  Court  for  Menominee  Cauaty, 
Mich^an,  to  the  sheriff  of  that  county,  com- 
manding  him  to  take  said  logs  and  deliver  them 
to  it;  and  that  said  Sheriff  took  said  logs  into 
bis  custody  under  said  writ  in  said  County  of 
Menominee,  in  the  State  of  Michigan,  and  de- 
livered them  to  said  Company. 

The  case  was  tried  before  a  tary.  The  record 
states  that  the  jury  "Rendered  a  special  verdict 
in  answer  to  the  questions  propounded  by  the 
court,  said  questions  and  the  answers  of  the  Jury 
thereto  bein^  as  follows."  There  is  no  other  or 
further  special  verdict  than  the  eight  questions 
and  answers  which  then  follow,  and  there  is  no 
general  verdict  for  either  party.  Afterwards, 
the  plaintiffs  moved  the  court  "  upon  the  spe- 
cial verdict"  and  on  "the  records  and  evidence 
in  said  cause"  "for  judgment  in  their  favor  for 
$6,791.66,  with  interest  at  the  rate  of  seven  per 
cent  per  annum  from  April  24,  1876,  and  ooeta." 
The  defendant  also  moved  for  judgment  in  its 
favor  on  the  "special  verdict"  "and  because  In 
law  the  plaintiffs  established  no  cause  of  action." 
The  court  ordered  judgment  in  favor  of  the  de- 
fendant and  overruled  the  motion  of  the  plaint- 
iffs for  judgment  in  their  favor.  *  Judgment 
was  rendeiid  for  the  defendant,  against  the 

Elaintiffs,  for  $186.02  costs.  This  wnt  of  error 
brought  by  the  plaintiffs,  to  review  and  re- 
verse this  judgment 

At  the  trial,  as  appears  by  the  bill  of  excep- 
tions, the  plaintiffs,  to  show  title  in  Klass  to 
the  logs,  offered  in  evidence  a  tax  deed  from  the 
State  of  Wisconsin  and  Oconto  County  to  one 
S.  A.  Coleman,  dated  and  acknowledged  April 
27, 1867,  and  the  certificate  of  its  record  indorsed 
on  it,  showing  that  it  was  recorded  in  the  office 
of  the  register  of  deeds  for  said  county,  on  the 
same  day.  The  defendant  objected  to  the  re- 
ception of  the  deed  in  evidence:  (1)  because  it 
was  not  in  the  form  prescribed  by  statute  ;  (2) 
because  it  was  not  executed  and  acknowledged 
as  required  by  law;  (8)  because  it  was  void  upon 
its  face.  The  court  reserved  its  rulings  on  said 
objections,  and  received  said  deed  and  certifi- 
cate in  evidence,  subject  to  said  objectiona. 
Like  objections  and  a  like  ruling  weremade^ln 
respect  to  a  certified  copy  of  the  record  of  said 
deed,  showing  the  date  of  its  lecoiding.  The 
deed  covered  79t^  acres  of  land,  bisection  18, 
in  town  38,  of  range  22,  and  120  acres  in  sec- 
tion 14,  in  town  88,  of  range  22;  being  five  sev- 
eral tracts,  all  in  Oconto  County.  The  sale  was 
for  $12.20,  which  was  the  amount  of  the  taxes 
and  costs  of  sale.  The  plaintiffs  then  proved 
that  Klass  purchased  from  Coleman  the  timber 
standing  on  the  premises  described  in  the  deed; 
that  all  the  logs  in  controversy  were  cut  by 
Klass  from  the  premises  during  the  winter  m 
1875  and  1876,  and  put  into  the  river  ;  that  the 
premises  remained  vacant  and  tmoccupied  dur- 
ing the  whole  of  the  three  years  next  after  the 
recording  of  the  deed;  that  the  logs  were  held 
by  Geekie,  as  Sheriff,  under  a  regular  and  vaHd 
attachment  and  levy  ;  and  that  the  C<Hnpany 
claimed  to  own  the  logs  and  sought  to  take  them 
from  the  custody  of  Geekie.  After  the  plaint- 
iffs had  rested,  the  defendant  offered  to  show 
by  certified  copies  of  the  records  from  Ocon- 
to County,  that  the  county  treasurer  of  that 


Digitized  by 


Goo^««  '• 


& 


Qebkis  y.  KntBY  Cabfektes  Co. 


879-890 


ommtT,  in  making  the  mle  of  the  lands  on  which 
tiie  urn  tax  deed  to  Coleman  was  based,  added 
to  the  amount  of  all  legal  taxes  and  charges  for 
vhicb  esdi  of  said  tracts  was  liable  to  be  sold, 
tbe  som  of  five  cents  to  par  for  a  United  States' 
lereirae  atamp,  to  be  placed  on  the  certificate  is- 
ned  to  tbe  ptuchaser  on  such  sale ;  that  said 
iU^  excess  of  five  cents  was  included  in  the 
Hnoant  for  which  eadi  one  of  said  tracts  was 
laid;  and  that  a  five  cent  United  States'  inter- 
nal levenne  stamp  was  affixed  to  each  one  of 
Mod  certificates  of  sale.    The  plaintlSs  objected 
to  tbe  reception  of  said  evidence,  as  incompe- 
tent and  immi^erial,  because  said  tax  deed  was 
Kgnlar  and  valid  on  its  face,  and  had  been  re- 
amed more  than  three  years  before  the  com- 
mencement of  the  action  and  the  cutting  of  the 
timber.    The  court  reserved  its  ruling  on  said 
ob^jection  until  the  close  of  the  case,and  received 
and  tcstimonT  subject  to  said  objection.  It  was 
tben  admitted  by  the  plaintiffs  that  the  facts 
lelstiTe  to  said  sale  were  as  the  defendant  of- 
laeA  to  show  them  to  be,  but  not  waiving  their 
objection  to  said  evidence,  or  consenting  to  its 
bemg  received.    The  defendant  then  gave  evi- 
dence showing  that  it  owned  in  fee  simple,  at 
tbe  time  the  tax  deed  to  Coleman  was  executed 
and  recorded,  the  premises  from  which  said 
timber  was  cat^  After  tbe  close  of  the  evidence, 
the  questions  to  be  answered  by  the  jury  were 
iobmitted  to  them  by  tbe  court,  and  they  were 
answered  by  the  jury.    The  bill  of  exceptions 
Mates  as  follows:  "Both  said  plaintiffs  and  said 
defendant  filed  motions  for  judgment  on  the 
pleadings,  records  and  evidence  m  said  cause, 
and,  upon  the  argument  of  said  counter  motions 
and  said  objections  to  testimony  reserved,  the 
court  overruled  said  defendant's  objections  to 
tbe  admiasilriUty  of  said  tax  deed  in  evidence, 
and  said  plaintiffs'  oblection  to  said  defendant's 
teatimony,  showing  the  illegal  excess  of  five 
cents  in  the  amount  for  which  each  of  said  tracts 
cf  land  was  sold  bj  said  county  treasurer,  and 
ovoroled  said  plaintiffs'  motion  for  judgment, 
and  oideied  judgment  for  said  def endaoit ;  to 
each  of  which  seld  rulings  against  said  plaints 
iSi  said  plaintiffs  then  and  there  duly  excepted." 
To  ooviate  any  objection  that  this  coiut 
oonld  not  review  the  judgment  in  this  case  be- 
csQK  there  was  no  general  verdict  of  the  jury, 
and  no  special  verdict  in  any  form  known  to 
tbe  common  law,  and  no  waiver  in  writing  of 
a  joiy  trial,  and  no  such  flndmg  of  the  court 
boow  np(m  the  facts  as  is  provided  for  by  sec- 
tion 649  of  the  Revised  Statutes,  the  i»rties 
bave  filed  in  this  court  a  written  stipulation, 
agreeing  "  That  the  facts  appearing  from  the 
ipecial  verdict  and  stated  by  the  bill  of  ezcep- 
ligoa  to  have  been  proved,  shall  be  taken  and 
considered  as  the  facts  in  this  case  for  all  pur- 
poaea,  and  as  fully  as  if  they  had  been  specifi- 
cally found  by  the  circuit  court";  and  "  That 
tbe  circuit  court  submitted  certain  questions  to 
tbe  jmy  by  agreement  of  the  parties,  and  that 
Ike  oOia  facts  were  to  be  found  and  stated  as 
Aown  try  the  bill  of  exceptions;  and  that  upon 
dM  whole  case,  as  thus  wown,  judgment  was 
to  be  Rononnrad  by  the  court  below,  as  they 
•Iwild  determine  the  law." 

The  ground  upon  which  the  circuit  court 
oxRoled  the  objection  of  the  plaintiffs  to  the 
totfaaoBy  on  the  part  of  the  defendant,  to  show 
tteiU^  excess  of  five  cents  in  the  amount  for 
fceWOno. 


which  each  of  the  tracts  of  land  was  sold  was, 
that,  in  beine  sold  to  raise  the  five  cents,  the 
land  was  sold  for  that  which  was  not  a  tax ; 
that  the  amount  assessed  against  the  land  for  a 
tax  was  less  than  the  amount  for  which  it  was 
sold ;  that,  although  a  tax  was  included  in  that 
amount,  Uiere  was  also  included  in  it,  that  for 
which  the  land  could  not  be  sold;  and  that  this 
fact  deprived  the  officer  of  the  power  to  sell,and 
made  tiie  tax  deed  void. 

The  Statute  of  Wisconsin  u>plicable  to  this 
subject  is  found  in  chapter  188  of  the  General 
Laws  of  1861,  sections  6  and  6 :  "  Sec.  5.  No 
action  shall  be  commenced  by  the  former  owner 
or  owners  of  any  lands,  or  by  any  person  claim- 
ing under  hit^  or  them,  to  recover  possession 
of  Iwid  which  has  been  sold  and  conveyed  bv 
deed  for  non-payment  of  taxes,  or  to  avoid  such 
deed,  unless  such  action  shall  be  commenced 
within  three  years  next  after  the  recording  of 
such  deed.  Sec.  8.  The  limitation  for  bringing 
actions  prescribed  in  the  last  preceding  section 
shall  not  apply  •  •  •  where  the  taxes,  for 
the  non-payment  of  which  the  land  was  sold 
and  the  tax  deed  executed,  were  paid  prior  to 
the  sale  or  where  the  land  was  redeemed  from 
the  operations  of  such  sale,  as  provided  bylaw, 
nor  where  the  land  was  not  liable  to  taxation." 
The  sole  question  presented  under  these  pro- 
visions is,  whether  the  land  in  this  case  can  be 
said  not  to  have  been  sold  for  non-payment  of 
taxes,  because  in  the  $12.20  for  which  it  was 
sold,  was  included  twenty-five  cents  for  the 
five  stamps,  in  addition  to  $11.05  for  taxes 
proper.  It  is  admitted  that  the  land  could  not 
properly  be  sold  to  raise  tbe  five  cents  as  a  tax, 
and  that,  if  the  <]uestion  had  been  raised  on  be- 
half of  the  original  owner  of  the  land,  in  a  suit 
commenced  within  three  years  next  after  the 
recording  of  the  deed  on  the  sale,  he  could  have 
had  relief  against  the  sale ;  but  it  is  contended 
for  the  plaintiffs  in  error,  that  the  lapse  of  the 
three  years  prevented  the  questioning  of  the 
validity  of  the  deed,  because  of  the  irregularity 
complained  of.  We  are  of  opinion  that  the  cir- 
cuit court  erred  in  its  construction  of  the  stat- 
ute. The  exceptions  in  section  6  do  not  apply 
to  this  case,  and  the  land  was  sold  for  non-pay- 
ment of  taxes,  although  an  improper  item  was 
included  in  the  amount  for  which  the  sale  was 
had.  It  matters  not  whether  such  item  was  five 
cents  for  a  revenue  stamp,  or  an  illegal  excess 
for  fees,  or  any  other  illegal  excess.  The  stat- 
ute applies  whenever  there  has  been  an  actual 
attempt,  however  defective  in  detail,  to  carry 
out  a  proper  exercise  of  the  taxing  power.  Aa 
against  the  grantee  in  the  tax  deed,  the  statute 
puts  at  rest  all  objection  raised,  after  the  time 
specified,  against  the  validity  of  the  tax  pro- 
ceeding, frran  and  including  the  assessment  of 
the  land,  to  and  including  the  execution  of  the 
deed.  If  the  deed  is  valid  on  its  face,  and  pur- 
ports to  convey  the  land  on  a  sale  for  the  non- 
payment of  taxes,  it  is,  during  the  three  years, 
pnma  facie  evidence  of  the  regularity  of  the 
tax  proceeding;  and,  after  the  statute  has  run  in 
favor  of  the  grantee,  the  deed  becomes  conclu- 
sive to  the  same  extent.  The  general  authority 
of  the  taxing  officers  and  the  UabUity  of  the 
land  to  taxation  having  existed,  there  was  no 
want  of  authority  to  put  the  taxing  power  in 
motion.  "That  being  so,  the  lapse  of  time  estab- 
lishes conclusively  the  validity  of  the  tax  and 
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of  the  aale,  as  against  the  inegularity  in  ques- 
tion. There  tiaving  been  lurisaiction,  all  error 
was  conolusiTely  barred  by  the  statute.  This 
construction  is  that  held  by  the  Supreme  Court 
of  Wiacondn  in  r^nud  to  this  statute,  in  OeoiUo 
Oo.  v.  Jerrwrd,  46  Wis. ,  817,  and  MiUedge  v.  CoU- 
man,  47  Wis. ,  184 ;  and  it  is  said  and  correctly, 
in  the  latter  case,  that  that  is  the  view  which 
has  been  uniformly  taken  of  that  statute  by 
that  coiut,  and  that  to  adopt  a  contrary  view 
would  disturb  numerous  titles.  Such  construc- 
tion was,  therefore,  ^ways  a  rule  of  property 
in  respect  to  land  in  Wisconsin,  ana  is  one 
which  this  court  will  follow.  Suvdam  v.  WiU- 
»<Mn»n,24How.,427r65U.S.,XVI.,7431.  In 
MiUedge  Y.  CMeman,  the  Ulega^^  alleged  was 
the  including  of  five  cents  for  a  United  States' 
revenue  stamp  in  the  amount  for  which  the 
land  was  sold.  That  case  was  decided  some 
four  months  after  the  decision  in  the  present 
case  was  made  by  the  court  below. 

The  deed  in  question  was  not  open  to  the 
other  objections  taken  to  it  at  the  trial.  One 
of  those  objections  was  that  the  deed  was  not 
substantially  in  the  form  prescribed  by  statute, 
or  any  equivalent  form,  and  was  void  upon  its 
face.  The  form  is  given  in  chapter  60,  section 
S3,  of  the  General  lAwsof  Wisconsin,  of  1859, 
and  the  statute  says  that  the  deed  "shall  be 
substantially  in  the  foUowing  or  other  equiva- 
lent form."  There  is  no  doubt  that  the  form 
must  be  substantially  pursued,  or  the  deed  will 
be  invalid.  Part  of  the  form  is  a  recital  that 
the  piuxhaser  or  his  assignee  has  deposited  a  cer- 
tificate, whereby  it  appears  that  certain  lands, 
deacrildng  them,  were,  for  the  non-payment  of 
taxes,  sold  by  the  officer  named,  at  public  auc- 
tion, at  a  place  and  time  named,  to  the  said  pur- 
chaser, for  a  sum  named,  "  in  the  whole,  which 
sum  was  the  amount  of  taxes  assessed  and  due 
and  unpaid,"  on  said  tracts  of  land,  etc.  The 
deed  in  the  present  case  recites  that  "  S.  A. 
Coleman,  assignee  of  Oconto  County,"  has  de- 
posited five  certificates,  whereby  it  appears  that 
live  certain  parcels  of  land,  describing  them, 
three  containing  40  acres  each,  each  sold  for 
$3.48,  one  containing  88^  acres,  sold  for  |2.48, 
and  one  containing  40  acres,  sold  for  |3.48, 
were,  for  the  non-payment  of  taxes,  sold  by  the 
officer  named,  at  public  auction,  at  a  place  and 
time  named,  "  To  the  said  Oconto  County,  and 
by  its  treasurer  assigned  to  S.  A.  Coleman,  for 
the  siun  of  $12.30,  in  the  whole,  which  sum 
was  the  amount  of  taxes  assessed  and  due  and 
unpaid,"  on  said  tracts  of  land,  etc.  The  ob- 
jection made  is,  that  the  recital  is  not  that  the 
lands  were  sold  for  so  much  in  the  whole,  but 
that  they  were  sold  "  To  Oie  said  Oconto  Coun- 
ty, and  by  its  treasurer  assigned  to  S.  A.  Cole- 
man "  for  so  much  in  the  whole;  that  the  words 
"  the  sum  of  ",  in  the  recital  relate  to  the  word 
"  assigned; "  that  the  meaning  is  that  the  lands 
were  assigned  to  Coleman  for  the  $13.30  in  the 
whole,  or  were  sold  and  assigned  for  that  siun 
in  the  whole,  and  not  that  uey  were  sold  for 
that  sum  in  the  whole.  The  circuit  court  held 
that  it  clearly  enough  appeared,  taking  the 
whole  deed  together,  for  what  sum,  in  dollars 
and  cents,  the  land  was  sold  in  the  whole,  as  re- 
quired by  the  statute;  and  that,  takinr  the  state- 
ment as  to  the  $13.30  with  the  preceding  state- 
ment as  to  the  sum  for  which  each  parcel  of 
land  sold,  the  inference  was  irresistible  that  the 
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$13.20  was  the  amount  for  which  the  land  was 
sold  in  the  whole,  for  the  non-payment  of  taxes. 
We  think  this  view  was  correct.  A  like  con- 
struction was  given  to  a  recital  in  the  same  lan- 
guage, by  the  Supreme  Court  of  Wisconsin  in 
MitudM  V.  Coleman.  (uM  tupra).  It  is  manifest 
that  the  words  "and  by  its  treasurer  assigned 
to  S.  A.  Coleman,"  are  to  be  read  as  if  they 
were  in  a  parenthesis.  In  connection  with  the 
prior  words  "  Whereas,  S.  A.  Coleman,  assign- 
ee of  Oconto  County,  has  deposited,"  etc.,  they 
are  put  in  to  indicate  that  Oconto  County  was 
Uie  purchaser,  and  Coleman  was  its  atsagaeb, 
of  the  purchase,  by  assignment  from  the  treas- 
urer of  the  county.  Everything  required  by  the 
statute,  as  to  form,  is  found  in  the  deed,  with 
added  facts  as  to  the  assignment. 

The  objection  as  to  the  form  of  the  acknowl- 
edgment of  the  deed  does  not  seem  to  be  in- 
sisted on  by  the  defendant  in  error.  We  ttiink 
the  circuit  court  was  correct  in  its  ruling  that 
the  acknowledgment  was  in  proper  form.  The 
same  form  was  upheld  as  proper  by  the  Su- 
preme Court  of  Wisconsin,  m  MiUedge  v.  CMe- 
man  (ttbi  tupra). 

The  defendant  offered  in  evidence  at  the  trial 
a  copr  of  a  judgment  in  an  action  in  the  Cir- 
cuit Court  for  the  County  of  Menominee,  Mich- 
igan, in  which  The  Kirby  Carpenter  Company 
"  Was  plain tifi  and  the  Menonunee  River  Man- 
ufacturing Company,  Charles  J.  Ellis  and  Mil- 
lard F.  Powers,  were  defendants,  in  which  ac- 
tion a  writ  of  replevin  was  issued  to  the  sheriff 
of  said  county,  commanding  him  to  forthwith 
take  into  his  custody  the  goods  and  chattels 
therein  mentioned,  which^were  the  logs  in  con- 
trover^,  and  deliver  them  to  said  Kirby  Car- 
penter Company;  which  action  was  commenced 
on  the  81st  oay  of  May,  1876,  and  process  there- 
in served  on  said  parties,  therein  named  as  de- 
fendants,on  said  day;  and  in  which  action  judg- 
ment was  entered  as  by  default  against  the  de- 
fendants therein  named,  on  the  24th  day  of 
September,  1878,  adjudging  the  title  to  said  logs 
to  be  in  said  Eirbv  Carpenter  Company."  The 
plaintiffs  objected,  to  the  admission  of  said  rec- 
ord in  evidence,  as  incompetent  and  immaterial, 
"  because  neither  of  the  plaintiffs  in  this  action 
■wtm  parties  to  said  action."  The  court  re- 
served its  ruling  upon  said  objection,  and  re- 
ceived said  testimony  subject  to  said  objection. 
The  record  does  not  show  that  the  objection 
was  afterwards  either  overruled  or  su^ained. 
As  the  court  held  that  Coleman  acquired  no  title 
under  the  tax  deed,  it  was  unnecessary  for  it  to 
make  any  ruling  as  to  the  effect  of  the  Judg- 
ment in  ue  replevin  suit.  But,  under  the  stip- 
ulation so  made  in  Oiis  court,  the  question  is 
here  to  be  passed  upon. 

The  biU  of  exceptions  states  that  the  defend- 
ant showed  that  the  Millard  F.  Powers  named 
as  one  of  the  defendants  in  said  replevin  suit, 
was  the  under  sheriff  of  Oconto  County;  that 
process  in  said  suit  was  served  on  said  Powen 
on  an  island  in  the  Menominee  River,  near  its 
mouth,  on  the  Michigan  side  of  the  main  chan- 
nel of  said  river,  near  the  head  of  which  island 
are  situated  what  are  called  the  dividing  piers; 
and  that  at  the  time  of  the  service  of  8a£t  proc- 
ess upon  said  Powers,  he  was  on  said  island,  as- 
sisting the  plaintiff  Gteekie  In  his  endeavors  to 
retain  said  logs  under  said  writ  of  attachment, 
luder  which  uiey  were  levied  onby  saidPowers; 
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tliat  all  of  said  )<^  that  were  taken  from 
aid  plaintiflg,  after  the  issuing  of  said  writ  of 
leplevin,  were  taken  by  said  sheriff  and  his 
fcmt,  acting  under  the  authority  of  said  writ; 
that  not  to  exceed  twentv  of  said  logs  came  to 
tlie  possession  of  said  defendant  before  the  issu- 
ing of  said  writ  of  rn>IeTin;  and  tliat  the  point 
in  said  Menominee  I&Ter,  at  which  said  divid- 
ing piers  are  located,  and  at  which  said  defend- 
ant took  from  said  GeeUe  said  logs,  was  on  the 
Michigan  side  of  the  m«in  channu  of  said  river. 
The  bill  of  exceptions  states  that  the  plaint- 
iffs ihotred  that  G^kie,  by  and  tlirough  Pow- 
ers, his  under  sheriff,  levied  on  said  logs  on 
ijjrfl  H,  1876,  in  the  Menominee  River,  about 
one  mile  above  said  piers;  that  the  piers  were 
managed  and  controlled  by  the   Menominee 
Rnrer  Manufacturing  Company,  a  corporation; 
that  Powers,  after  making  the  levy,  remained 
in  charge  of  the  logs  for  some  days,  and  then 
tamed  the  writ  over  to  Geekie,  the  sheriff,  on 
or  about  May  9, 1876,  it  not  being  shown  on  the 
trial  that  the  ddendant  had  notice  of  that  fact; 
tiiat  the  defendant  claimed  to  own  said  logs  and 
Mo^t  to  take  them  from  the  custody  of  said 
^lenff,  as  they  passed  through  said  dividing 
pers;  that,  from  the  time  they  commenced  run- 
nnig  throu^  said  piers  until  they  had  all  passed 
throogfa,  sud  Geekie  and  others  acting  for  and 
nnder  him,  and  parties  acting  for  and  under 
the  direction  of  the  defendant,  were  struggling 
with  each  other  for  the  possession  of  the  logs; 
that  the  Menominee  River  runs  between  the 
States  of  Michigan  and  Wisconsin;  that  when 
said  k>g8  were  levied  upon  by  said  sheriff,  they 
■were  in  a  bend  in  eaid  river  and  on  the  Wiscon- 
an  ode  of  the  channel;  and  that  the  expense  of 
executing  said  writ  of  attachment  by  said  sher- 
iff, if  he  had  not  been  interfered  with  by  said 
defendant,  would  have  been  not  more  than  |240. 
The  questiona  and  answers  forming  the  so- 
called  special  verdict  were  as  follows:  1.  "  Did 
the  defendant  ti^e  or  cause  to  be  taken,  from  the 
posBession  of  the  plaintiffs,  and  convert  to  its 
own  use,  the  logs  iu  question,  or  any  part  there- 
of? Answer.  Tea.  2.  If  j[ou  answer  the  preceding 
qwstion  in  the  afllrmative,  then,  when  were  said 
hp  so  taken  from  the  possession  of  the  plaint- 
itts?  Answer.     On  the  24th  day  of  April,  1876. 
3.  What  quantity  of  logs,  if  any,  were  so  taken 
and  converted  to  its  own  use  by  the  defendant? 
Answer.  1,040,238  feet  4  What  was  the  value 
of  the  logs  so  taken  and  appropriated  bv  the  de- 
fendant?   Answer.     Six  dollars  per  thousand 
feet.    •    *    •    6.  What  was  the  amount  of  ex- 
penses neoeasarily  incurred  and  paid  by  the 
pbintiff,  Geekie,  in  endeavoring  to  retain  pos- 
semou  of  said  logs?    Answer.    $588.14.    7. 
What  number  of  da^  was  the  plaintiff  Gteekie 
necesaarity  engaged  m  endeavonng  to  keep  pos- 
aesion  of  said  logs,  and  what  was  the  value  of 
iBsservioeaperday?  Answer.  Forty-nine  daya, 
at  18  per  day^  |147.00.    8.  What  number  of 
<bTS  was  H.  F.  Powers  necessarily  engaged  in 
attempting  to  keep  possession  of  said  logs,  and 
what  was  the  value  of  his  services  per  d^? 
Answer.    Fifteen  days,  at  $8  per  day,  $45.00." 
b  is  contended  for  the  defendant  in  error, 
te  Qe<sKie  waa  concluded  by  the  judgment  in 
ttks  replevin  suit,  and  that,  although  he  was  not 
a  party  to  it,  the  judgment  arainst  Powers,  his 
BMar  sheriff,  bound  him.    But  it  clearly  ap 
psaa.  from  tt^  foregoing  facts,  that  Powen  did 
See  IS  Ono.  U.  S.,  Book  27. 


not  have  possession  of  the  logs  when  the  replevin 
suit  was  commenced,  and  that  Geekie  did. 
Powers  was  sued  as  an  individual.  Geekie  was 
not  served  with  process  in  the  suit  nor  did  he 
appear  in  it  or  defend  it;  and,  so  far  as  appears, 
no  defense  was  made  to  it. 

It  is  further  contended  for  the  defendant  in 
error,  that  the  conversion,  by  the  defendant,  took 
place  in  Michigan  and  not  in  Wisconsin,  as  al- 
leged in  the  complaint,  because  it  is  shown  that 
the  place  where  the  defendant  took  the  logs 
from  Geekie  was  on  the  Michigan  side  of  the 
main  channel  of  the  river.  Thb  is  not  equiva- 
lent to  a  finding  that  the  taking  was  wholly 
or  exclusively  in  Michigan,  so  as  to  make,  as 
against  Geekie,  a  taking  at  a  place  where  the 
lien  of  the  attachment  (fid  not  exist.  It  is  con- 
tended that,  the  Menominee  River  being,  as 
found,  the  boundary  between  Michigan  and 
Wisconsin  at  the  loeus  in  mo,  Wisconsin  has, 
by  section  8  of  the  Act  of  Congress,  of  August 
6,  1846,  9  Stat,  at  L.,  57,  concurrent  jtuis- 
diction,  with  Michi£»n,  over  the  waters  of  the 
Menominee  River.  But  it  is  unnecessary  to  de- 
termine that  question. 

Klass,  having  the  general  property  in  the  logs, 
and  Gteekle  a  special  property  m  them,  and  ue 
logs  having  been  taken  by  the  defendant  from 
the  possession  of  Gteekie,  who  held  them  as 
sheriff,  under  the  attachment  against  Eloss,  it 
was  proper  for  both  to  ioin  in  the  suit.  The 
damages  found  to  have  been  sustained  by  each 
may  be  added  together  and  awarded  to  them  as 
plaintiffs.  The  damages  to  Elass  are  the  value 
of  the  logs,  1,040,288  feet  at  $6  per  thousand 
feet,  being  $6,241.42.  The  dfunages  to  Geekie 
are  the  $.588.14  expenses,  less  the  $240,  being 
$298.14  extra  expenses,  and  the  $147  and  the 
$45.  The  sum  of  the  whole  to  Elass  and  Geekie 
is  $6,781.66.  The  date  of  the  conversion,  foimd 
by  the  jury,  was  April  24, 1876.  There  appears 
to  be  some  confusion  in  the  record.  It  is  stated 
that  the  replevin  suit  was  commenced  May  31, 
1876;  that  all  of  the  logs  which  were  taken  from 
the  plaintiffs,  after  the  issuing  of  the  writ  of  re- 
plevin, were  taken  by  the  sheriff  under  that  writ; 
and  that  not  to  exceed  twenty  of  such  logs  came 
to  the  possession  of  the  defendant  before  the 
issuing  of  said  writ.  Yet  the  jury  found  that 
the  defendant  took  all  the  logs  or  caused  them 
to  be  taken  from  the  possession  of  the  plaintiffs, 
and  converted  them  to  its  own  use,  on  the  24th 
of  April,  1876.  But,  the  attachment  levy  was 
made  on  the  24th  of  April  by  Powers,  and  the 
record  states  that  he  ramained  in  charge  of  the 
logs  for  some  days,  and  turned  the  writ  over  to 
Geekie  on  May  9th.  The  bill  of  exceptions 
states,  however,  that  there  was  other  evidence 
tending  to  show  the  time  of  the  conversion  of  the 
logs  by  the  defendant  and  the  manner  in  which 
the  del'endant  and  the  Sheriff  of  Menominee 
County  took  possession  of  them.  On  the  whole, 
we  thmk  that,  as  to  the  damages  to  Elass,  in- 
terest should  be  given  from  the  24th  of  April, 
1876,  the  date  of  conversion  foimdbythe  jury; 
and  as  to  those  to  Gtoekle.inteiest  should  be  given 
from  the  bringing  of  this  suit,  Novemb^  21, 
1876. 

the  judgment  cf  the  Circuit  Ckmrt  it  retened, 
u>ith  eoitt,  and  the  ease  i»  remanded  to  that 
court,  witli  direetiont  to  it  to  enter  a  judgment 
for  the  pXaintiffi  for  $6,7S1.S6,  with  lawful  in- 
terest on  $6,241.^  t/ieretf,from  April  S4, 1876, 
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and  viiffi  lawful  interetton  $490.14  thereof,  from 
Notember  Si,  1876,  with  cotU. 
True  copy.    Test : 

Jamec  H.  UoKenney,  Clerk,  Sup.  Court,  V.  8. 


DANIEL  TYLER,  Appt., 

V. 

ROBERT  B.  CAMPBELL. 

(See  S.  C,  16  Otto,  W^^SA.) 
Opinion  on  questions  offaet. 

Where  the  decision  of  a  case  Involves  no  question 
of  law,  but  only  a  pure  question  of  fact,  and  oan  be 
of  no  value  as  a  precedent,  the  preparation  of  an 
extended  opinion  is  not  according  to  the  praotloe  of 
this  court. 

[No.  6aj 
Argued  Oct.  S5,  S6, 188S.    Decided  Dee.  4.  188S. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  bill  in  this  case  was  filed  in  the  court  he- 
low  by  the  appellant,  to  recover  the  sum  of 
$80,0(X),  alleged  to  have  been  lost  through  a 
breach  of  trust  by  the  defendant. 

The  court  below  having  dismissed  the  bill, 
the  complainant  appealed  to  this  court. 

For  a  statedient  of  the  case,  see  the  dissenting 
opinion  of  Mr.  Justice  Field. 

Messrs.  Wheeler  H.  PeeUuun  and  Cort- 
l»iidt  Parker,  for  appellant. 

Messrs.  Clifford  A.  Uand  and  Charles  B. 
Moore,  for  appellee. 

Mr.  Justice  Qrm>y  delivered  the  opinion  of 
the  court: 

Upon  a  careful  scrutiny  of  the  evidence  by 
each  of  the  Judges,  a  majority  of  the  court  is 
of  opinion  that  the  proofs  do  not  make  out  the 
breach  of  trust  alleged,  and  that  the  view  of  the 
defendant's  obligations,  which  the  plaintiff  has 
undertaken  to  assert  since  the  loss  occurred,  is 
inconsistent  with  the  previous  conduct  and 
mutual  dealing  of  the  parties. 

As  the  decision  involves  no  difScult  or  doubt- 
ful question  of  law,  but  a  pure  question  offaet, 
depending  on  the  weighing  and  comparison  of 
varying  and  conflicting  evidence,  it  can  be  of 
no  value  as  a  precedent,  and  the  preparation  of 
an  extended  opinion  would  not  be  according  to 
the  practice  of  the  court,  and  would  serve  no 
useful  purpose. 

Decree  affirmed. 

True  copy.   Test: 

James  H.  HcEenney,  Clerk,  Sup.  Court,  U.  S. 

JIfr.  Justice  Field,  dissenting : 

I  am  unable  to  assent  to  the  decision  of  the 
majority  of  the  court,  and,  as  it  involves  an  im- 
portant principle,  I  am  unwilling  to  let  it  pass 
In  silence.  I  do  not  perceive  any  serious  con- 
troversy as  to  the  material  facts  upon  which  the 
liability  of  the  defendant  is  asserted  and,  in  mv 
judgment,  there  is  no  doubt  as  to  the  law  appli- 
cable to  them. 

Devested  of  immaterial  details,  the  case  is 
briefly  this:  in  January,  1866,  one  James  Mon- 
roe, of  New  Jersey,  applied  to  the  complainant 
for  a  loan  of  money — at  first  specified  to  be 
$80,000,  afterwards  Increased  to  |50,000— for 


use  in  connection  with  the  Morris  County  Bank, 
a  corporation  of  that  State,  of  which  Thomas 
E.  Allen  was  president.  The  application  waa 
made  through  the  defendant,  Robert  B.  Camp- 
bell; and  the  proposition  was  to  give  as  security 
for  the  loan  an  assignment  of  two  mortgages  oa 
a  mine,  known  as  the  Hibemia  Mine,  in  that- 
State,  then  held  by  the  bank,  accompanied  with 
a  lease  of  the  property.  As  the  result  of  the 
negotiation,  the  complainant  agreed  to  loan 
$60,000  to  Monroe,upon  anassignment  to  Camp- 
bell of  the  two  mortgages  and  lease,  in  trust  as 
security  for  the  loan.  In  pursuance  of  this 
agreement,  the  bank  assigned  the  mortgages 
and  lease  to  Monroe,  who  assigned  them  to 
Campbell,  with  an  irrevocable  power  of  attor- 
ney to  the  latter  to  collect  the  money  due  on  the 
mortgages  and  pay  the  loan  at  its  maturity. 
Both  assignments  were  executed  February  11, 
1805,  and  were  to  be  void  if  the  loan,  with  in- 
terest, was  paid;  the  one  to  Monroe,  if  payment- 
was  iiiade  by  the  11th  of  June  following,  and 
the  one  to  Campbell,  if  payment  was  made  by 
the  6th  of  August.  The  complainant  thereupon 

fave  to  Campbell  securities,  which  on  sale  pro- 
uced  the  $60,000,  and  this  sum  was  delivered 
to  Monroe.  Of  the  two  mortgages,  one  was  for 
$100,000  and  the  other  for  $75,(K)0.  Both  were, 
at  the  time  of  the  assignment,  in  process  of 
foreclosure  in  chancery,  in  New  Jersey,  and  of 
this  fact  Campbell  was  fully  aware.  A  decree 
for  the  sale  of  the  pramises  was  made  in  the  fore- 
closure proceedings  on  the  first  of  March  follow- 
ing. On  the  20th  of  June  the  sale  took  place. 
Campbell  was  present  and  knew  of  it,  and  of 
Uie  amount  realized,  which  was  $86,400.  He 
did  not,  however,  place  the  assignment  on  rec- 
ord in  the  oflSce  of  the  register  of  the  county, 
though  it  was  acknowledged  so  as  to  be  entitled 
to  registry;  nor  did  he  give  .any  notice  of  it  to 
the  solicitor  engaged  in  the  foreclosure  proceed- 
ings, or  to  the  master  who  made  the  sale,  but 
allowed  all  proceedings  to  be  conducted,  and 
the  parties  connected  therewith  to  act,  as  though, 
no  assignment  had  ever  been  made  to  him.  Nor 
was  he  merely  passive  in  the  matter.  Though 
the  assignment  was  executed  expressly  to  take 
from  the  mortgagee,  the  bank,  and  its  assignee, 
Monroe,  the  control  of  the  mortgages,  and  se- 
cure an  application  of  their  proce«ls  to  the  pay- 
ment of  the  loan,  he  authorized  the  president 
of  the  bank  to  receive  the  proceeds.  His  letters 
show  this,  and  the  only  reason  he  assigns  for 
it  is,  that  he  supposed  the  president  would  pre- 
fer to  receive  them.  "  I  know,"  he  writes  to 
that  oflicer,  "  that  you  would  prefer  that  it  (the 
money)  should  be  received  from  the  master  by 
yourself  and,  therefore,  I  sent  you  the  request 
to  collect  it  and  send  it  to  me."  The  president 
of  the  bank  did  collect  it  and  keep  it,  and  sub- 
sequently became  bankrupt.  The  complainant 
thereby  lost  $80,000  of  his  loan;  only  $20,000  of 
the  $50,000  were  ever  received.  To  charge 
Campbell,  by  whose  negligence  this  money  was 
lost,  and  compel  him  to  pay  it,  this  suit  was 
brought. 

If  proof  of  the  facts  thus  stated  depended  up- 
on uncertain  and  conflicting  testimony,  Imimt 
accede  to  the  disposition  of  the  case  made  oy 
the  majority  of  tlie  court;  but  these  facts  are 
either  not  controverted  or  appear  in  the  state- 
ments of  the  defendant  himself.  After  thecoa- 
version  of  the  money  by  the  president  of  the 
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bank,  *  gait  was  brougbt  against  him  by  the 
wmphinant. /ghn,  to  obtaia  an  order  for  his  ar- 
Rtt,  Dttde  an  afBdavit  setting  forth  theparticu- 
Iin  of  the  loan,  the  asdgnment  of  the  mort- 
agat,  their  fot^osure,  the  sale  of  the  prem- 
Bea  mmtgBsed,  and  the  receipt  and  use  of  the 
money  bj  ue  president.  In  that  affidavit  he 
autei— I  quote  his  words — that  when  the  loan 
wu  made  and  the  ass^nments  were  received, 
he  "Instructed  said  Robert  B.  CampbeU  to  take 
aQ  necessary  steps  to  make  said  assignments 
(Tsilsble  to  secure  said  loan  "  to  him,  the  de- 
ponent; that  Campbell,  notwithstanding  this  in- 
■traction,  instead  of  requiring  the  master  to  pay 
tbe  proceeds  of  the  sale  into  the  court  of  chau- 
em,  80  that  the  loan  might  be  paid  out  of  them, 
did,  through  confidence  in  the  honesty  of  the 
]n«iident  of  the  bank,  permit  the  master  to  pay 
tbe  proceeds  to  its  solicitor,  who  afterwards  paid 
them  over  to  the  president  directly,  or  upon  his 
ofder.  This  affidavit  is  accompanied  with  one 
of  Campbell,  who  states  that  he  had  read  tbe 
complainant's  affidavit  and  knew  be  contents 
thereof,  and  that  the  matters  there  set  forth  in 
idstion  to  himself  and  bis  action  in  the  matters 
icferred  to,  were  true.  Thus  it  appears  from  the 
swom  statement  of  Campbell  that  his  action, 
which  caused  the  loss  of  the  money,  was  in  di- 
rect disregard  of  instructions  to  him. 

Under  these  circumstances,  why  should  he 
not  be  held  to  make  good  the  loss?  By  the  as- 
iignment  to  him,  he  became  a  trustee  of  the 
mortgages  for  the  complainant.  He  did  not  take 
tbe  imignmpnt  on  his  own  account;  it  was  for 
tbe  lender  to  secure  the  loan.  In  taking  it  he 
MNuned  a  dnty  towards  his  eettui  que  trugt, 
which  lie  could  not  disregard.  It  was  to  see  that 
the  assignment  effected  Its  purpose,  so  far,  at 
least,  as  to  withdraw  the  control  of  tbe  mort- 
pges  from  the  mortgagee,  the  bank  and  its  as- 
sigoee,  Monroe,  and  thus  render  them  available 
to  the  lender. 

In  stating  the  duties  of  trustees,  Lewin,  in 
Us  work  on  Trusts,  says; 

"  Tbe  first  duty  of  trustees  is  to  place  the 
tmst  property  in  a  state  of  security.  Thus,  if 
the  tmst  fund  be  an  equitable  interest,  of -which 
the  legal  interest  cannot  be  at  present  transfer- 
red to  them,  it  ia  their  duty  to  lose  no  time  in 
girnig  notice  of  their  own  interest  to  the  per- 
nps  m  whom  the  legal  estate  is  vested ;  for  other- 
wise, he  wbo  createid  the  trust  might  encumber 
Ae  interest  he  has  settled.in  favor  of  a  purchaser 
vrithout  notice,  who,  by  fiirst  giving  notice  to  the 
legal  bolder,  might  gtdn  a  priority.  If  the  trust 
tmd  be  a  ehote  tn  action,  as  a  debt, which  may 
be  reduced  into  pos8es8ion,it  is  the  trustee's  duty 
to  be  active  in  getting  it  in;  and  any  unneces- 
wy  delay  in  this  nipect  will  be  at  his  own 
penonal  risk."  liewin,  chap,  xiv.,  sec.  1,  6th 
Bag.  ed. ;  Jacob  v.  Lueat,  1  Beav.,4S6;  Caffrey  v. 
*iW|f,«  yea.,488;  Flatly.  Oraddoek.Coojp.Caa., 
W;  MeOaehen  ▼.  Dem,  16  Bear.,  84;  Wikt  v. 
^rttkam,  2  Diewiy,  268;  0)oper  ▼.  Day,  1  Rich. 

To  the  same  effect  is  the  language  of  Perry 
b  bis  treatise  on  Trusts.  The  trustee  must 
take  such  steps  as  will  prevent  inctmibrances 
from  being  placed  upon  the  property  trons- 
bned  to  mm.  and,  of  course,  as  will  prevent  the 
PosiiUli^  of  its  destruction,  as  in  this  case, 
n«n  its  eonversion  by  the  original  assignor  or 
KUler.  "  If  the  trust  fund,"  he  says,  "  consists 

See  1«  Otto. 


in  part  of  notes,  bonds,  policieB  of  insurance 
and  other  similar  cA««m  in  action,  notice  should 
be  given  to  the  promissors,  obUoors,  or  makers 
of  the  instruments."    Law  of  Trusts,  sec.  488. 

This  doctrine  is  supported  and  asserted  in 
different  forms  by  a  great  number  of  adjudged 
cases.  That  a  trustee,  by  whose  negligence 
of  a  plain  duty  the  property  in  Ids  hands  is 
wasted  or  injured,  is  cnargeable  with  the  loss, 
is  a  doctrine  which  pervMes  the  whole  law  of 
trusts.  And  it  is  the  only  doctrine  which  will 
insure  fidelity  in  trustees  and  protection  to  tbe 
interests  of  eettui*  que  trugt.  Ab  justly  observed 
by  counsel,  tbe  simpler  and  easier  uie  act  re- 
quired, tbe  clearer  the  duty  and  Uabilitv  for  its 
neglect  If  any  distinction  can  be  made  in  lia- 
bility where  duties  are  neglected,  the  liabiliQr 
should  be  the  more  strictly  enforced  where,  as 
in  a  case  like  this,  the  duty  required  was  the 
mere  observance  of  ordinary  prudence. 

I  think  the  decree  should  be  reversed,  and  Mr. 
Juttice  Harlan  and  Mr.  Juttice.  Matthews 
concur  with  me  in  this  opinion. 

True  oopy.    Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  U..8. 
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J.  M.  STONE  AND  W.  C.  McALEXANDER. 

Plffs.  in  Err., 

V. 

UNITED  STATES. 

(See  8.  C  1«  Otto,  tBMns.) 

Striking  out  notice — objection  to  evidence — liabil- 
ity of  sureties  of  eoUeetor — at^uttment  of  hit 
aecountt-eharge  to  jury-transcript  from  treas- 
ury books,  at  evidence. 

1.  There  is  no  error  instrlkinar  out  a  notice  of 
special  matter,  which  con  be  given  in  evidence,  un- 
der tbe  plea  of  nil  debe<,whicta  was  pleaded  with  tbe 
notice. 

2.  In  an  action  against  a  ooUeotor  and  his  suretiea, 
brought  by  the  United  States  on  big  offlclal  bond,  an 
objection  to  certified  statements  of  Ills  account  from 
tlie  books  of  the  Treasury  Department,  ottered  in 
evidence  by  tbe  plaintiff,  whioE  did  not  arise  upon 
the  face  of  the  accounts,  but  only  after  a  compari- 
son between  them  and  evidence  of  tbe  same  kind 
offered  by  the  defendants,  lies  not  to  the  compe- 
tency of  me  evidence,  but  to  its  effect. 

5.  The  sureties  of  a  collector  are  liable  for  tiixes 
which  he  collected  during  the  term  for  which  tbebr 
bond  was  given,  upon  assessment  rolls  received  dur- 
ing a  prior  term,  or  for  moneys  or  stamps  on  hand 
at  tbe  expiration  of  a  former  term,  and  remaining 
in  bispoKesslon  at  tbe  beginning  of  a  new  one. 

4.  The  separate  adjustment  of  his  accounts  for 
both  periods,  made  at  tbe  Treasury  Department 
upon  its  books,  is  prima  fade  evidence  only  of  tbe 
fact  and  of  the  amount  of  bis  indebtedness,  and  of 
tbe  time  when  and  tbe  manner  in  which  it  arose. 

6.  An  omission  to  charge  the  Jury  as  requeetedis 
not  error  where  it  is  not  shown,  by  anytbing  in  the 
record,  how  such  charge  could  apply  to  the  -case. 

6.  A  certiOed  transcript  from  the  books  of  the 
Treasury  Department  were  admissible  to  show  that 
credits  had  been  given  to  tbe  collector  on  a  prior  ac- 
count, that  belonged  to  subsequent  ones,  and  that 

NOTK.-Eoid«tu!e ;  exempKfeation  ofp(aerU»,aranta, 
record*,  surveiM,  Jlots,  mops,  eU.  See  nof«  to  Patter- 
son vTWlnn,  aTtr.  S.  (6  FeL),  288. 
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be  bad  been  debtted  in  flie  latterwltli  ttena  Im. 
uwtietly  trmnsferred  from  previous  ones,  altbouKli 
it  reqiived  furtlier  evideooe  to  show  tlie  impropri- 
etr  <»  tbe  adJtMtment. 

[Nos.  97,  98.] 
Arguei  Not.  tt,  1881.      Decided  Dee.  4, 188X. 

IN  ERROR  to  the  District  Court  of  the  Tnited 
States  for  the  Northern  District  of  Missis- 

Tlie  case  is  stated  tiy  the  court. 

Mr.  WUliaan  A.  tU^urj,  A$it.  AUy-Oen., 
tot  fhe  United  States. 

Mr.  Oeomn  E.  Hsuris,  for  defendants  in 
error  in  No.  V7,  and  plaintifls  in  error  in  No.  98. 

Mr.  JueUee  VtMhrnwrn  delivered  the  opin- 
ion of  the  court: 

This  action  was  bronght  by  the  United  States 
upon  an  official  bond  of  Benjamin  B.  Emory, 
as  Collector  of  Internal  Revenue  for  the  Third 
District  of  Mississippi,  against  himself  and 
Stone  and  Alexander,  two  of  his  sureties.  The 
bond  Is  dated  March  29, 1870;  is  in  the  penal 
sum  of  $S0,000,  and  reciting  that  Emory  had 
been  appointed  and  had  recoved  a  comnussion 
as  collector  for  the  district  mentioned,  dated 
December  29,  1869,  is  conditioned  that  "  He 
shall  truly  and  faithfully  execute  and  discharge 
all  the  duties  of  the  said  office  according  to  la  w, 
and  shall  justlyand  faithfully  account  for  and 
pay  over  to  theUnited State8,in  compliance  with 
the  orders  and  regulations  of  the  Secretary  of 
the  Treasury,  all  public  moneys  which  may 
come  into  his  bands  or  possession,"  etc.  The 
breach  alleged  is,  that  he  failed  to  account  for 
and  pay  over  the  sum  of  $57,407.84  of  public 
moneys,  which  had  come  into  his  possession  as 
such  collector. 

The  defendants  pleaded  nil  debet,  and  gave 
notice  of  special  matter  to  be  given  in  evidence 
under  that  plea,  among  others,  that  "  The  al- 
leged liability  for  which  this  suit  is  brought 
arose,  if  it  arose  at  all,  under  a  bond  given  by 
said  Emory,  as  such  collector,  in  October,  1860, 
and  not  under  the  bond  on  which  this  suit  was 
brought,"  etc.  They  also  pleaded  payment  be- 
fore suit  brought,  and  also  tta  argumentative 
plea  of  non  eitf  actum,  to  which  a  demurrer  was 
sustained.  Subsequently,  they  filed  an  addi- 
tional plea  traversing  the  alleged  breach  of  the 
condition  of  the  bond. 

Before  the  trial,the  district  attorney  moved  to 
strike  out  the  defendants'  plea  of  nil  dehM,  with 
the  notice  of  special  matter  attached;  and  an  or- 
der sustaining  that  motion  appears  from  the  rec- 
ord to  have  bean  made;  although,  from  a  bill  of 
exceptions  taken  at  the  time,  itls  stated  that  the 
motion  was  sustained  only  so  far  as  the  notice 
was  concerned,  and  overruled  as  to  the  plea. 

There  was  a  verdict  in  favor  of  the  United 
States  for  |10,008.62,  and  Judgment  rendered 
thereon. 

Writs  of  error  were  sued  out  by  both  parties, 
and  are  now  prosecuted  to  reverse  that  judg- 
ment, for  errors  alleged  to  have  been  committM 
by  the  court  in  its  rulings  on  the  trial,  duly 
excepted  to  by  the  parms,  respectively,  and 
brought  upon  the  record  by  bills  of  exception. 

They  will  be  consideied  in  their  order,  benn- 
ning  with  these  assigned  by  the  defendanta  be- 
low: 

1.  There  was  no  error,  as  alleged,  in  striking 
out  the  notice  of  the  special  matter  to  be  given  in 
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evidence,  under  the  {dea  of  nil  debet.  It  was 
proper  to  strike  it  out,  because  it  was  matter 
which  denied  the  plaintiff's  whole  cause  of  ac- 
tion, which,  consequently,  it  was  bound  to 
meet  with  its  own  evidence  in  the  first  instance, 
and  which,  therefore,  the  defendants  traversed 
bv  the  plea  of  aA  debet,  and  the  plea  denying  the 
tulegedbreachof  the  condition  of  the  bond.  Any 
evidence  which  would  have  been  competent  un- 
der the  notice,  would  have  been  equally  so  with- 
out it;  and  in  point  of  fact,  all  the  evidence,  of- 
fered on  the  part  of  the  defendants,  which  was 
competent  under  the  notice,  was  admitted  under 
the  pleas. 

2.  The  first  bill  of  exceptions  taken  by  the 
defendanu  states  that  "  The  said  plaintiff  of- 
fered to  read  to  the  jury  certain  transcripts  from 
tiie  books  of  the  Treasury  Department  at  Wash- 
ington City,  and  certified  transcripts  of  papers 
on  file  in  said  department,  touching  the  olncial 
conduct  of  B.  B.  Gmory,  as  late  Internal  Reve- 
nue Collector  of  the  Third  District  of  Missis- 
sippi, which  said  transcripts  are  dated  respect- 
ively •  •  •  as  shown  by  thecertiflcates  of 
the  Secretarv  of  the  Treasury.  And  to  these 
transcripts  the  defendants  had  filed  written  ex- 
ceptions and  objected  to  their  introduction  as 
evidence  for  the  reasons  assigned  in  said  ex- 
ceptions." The  court  overruled  the  objection 
and  permitted  the  transcripts  to  be  read  in  evi- 
dence,to  which  readingthe  defendants  excepted; 
and  it  is  now  assigned  for  error. 

In  another  part  of  the  record  there  is  this 
statement:  "The  following  are  transcripts  from 
the  books  of  the  Treasury  Department  at  Wash- 
ington and  of  papers  on  file,  which  are  referred 
to  in  the  bills  of  exception  taken  and  filed  in 
this  cause."  Then  follows  forty-seven  printed 
pages  of  matter,  consisting  of  certifiea  state- 
ments of  accoimt  from  the  nooks  of  the  Treas- 
ury Department,  and  copies  of  numerous  pa- 
pers on  file,  apparently  relating  to  the  accounts 
of  this  collector.  But  it  is  impossible  to  know, 
with  accuracy,  from  the  record,  which  of  these 
were  offered  in  evidence  by  the  plaintiff,  and  to 
which  the  objection  was  intended  to  apply;  for 
it  appears  from  another  bill  of  exceptions,  and 
there  were  six  in  all,  which  was  taken  by  the 
plaintiff,  that  some  of  these  transcripts  from  the 
books  of  the  Treasury  Department  were  offered 
by  the  defendants  themselves,  and  admitted  in 
evidence,  against  the  objection  of  the  district  at- 
torney; a  ruling  we  are  called  upon  to  consider 
hereafter,  as  itls  alleged  as  error  on  the  part  of 
the  United  States,  under  the  writ  of  error  whi<^ 
it  prosecutes.  It  is  only  by  subtracting  th^ie 
from  the  entire  mass,  that  we  can  infer  to  what 
the  defendants  objected. 

The  exceptions  filed  to  these  transcripts,  re- 
ferred to  in  the  bill  of  exceptions  and  found 
elsewhere  in  the  record,  are  as  follows: 

"1.  The  certificates  are  not  such  as  the  law 
requires. 

2.  The  transcripts  are  incomplete,  and  do  not 
set  out  the  entries  on  the  books  of  the  depart- 
ment, and  are  not  transcripts  from  the  books, 
but  summaries  of  what  the  officers  suppose  the 
books  contain. 

8.  The  reports  and  receipts  of  Emory,  as  col- 
lector for  assessments,  and  other  papers  con- 
nected with  the  settiement  of  his  accoimts  by 
the  department,  are  not  set  out  in  said  tran- 
scripts. 
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i.  EmoiT's  monthly  and  quarterly  reports 
are  not  aet  out  in  said  transcripts. 

5.  Emo^s  receipts  for  assessments  are  not 
■et  out  in  said  transcripts. 

6.  Facts  are  set  out  in  said  transcript  which 
did  not  come  before  the  department,  which 
were  not  in  the  course  of  its  business,  and  of 
which  its  transcript  is  no  evidence. 

7.  Said  transcripts  are  partial,  imperfect, 
and  do  not  present  the  whole  record  statement 
in  r^srd  to  said  Emory's  accounts  as  late  col- 
lector, as  aforesaid." 

The  particulars  in  which  the  transcripts  in 
qnestion  are  supposed  to  be  open  to  these  ex- 
ertions are  not  pointed  out  to  us,  either  by  any- 
tbuig  in  the  record  or  in  argument  by  counsel, 
iDd  there  is  nothingupon  their  face  which  sug- 
gests them  to  us.  The  papers  in  question  seem 
10  be  in  the  usual  form  of  such  statements,  and 
purport  to  be  copies,  from  the  books  of  the 
Tieasory  Department^f  the  accounts  between 
tlie  collector  and  the  United  States,  containing 
tbe  usual  items,  and  showing  the  appropriate 
balance  between  the  debits  and  credits.  If 
there  is  anjrthing  in  them  illegal,  insufficient 
(X  incomplete,  we  have  not  been  able  to  dis- 
corer  it  U.  8.  v.  Oautten,  19  Wall.,  198  [86 
C.8.,  XXn.,41]. 

It  is,  howeTer,  said  by  coimsel  for  defend- 
ants, that  in  the  treasury  transcript,  showingan 
adjustment  of  the  collector's  accounts,  covering 
all  bis  official  time  prior  to  the  date  of  giving 
the  bond  sued  upon,  he  is  charged  witia  five 
items,  aggregatinK  |60,068.30;and  that  this  ac- 
oaant  is  balancea  by  credits,  three  items  of 
which  purport  to  be  transfers  to  himself,  as  his 
ownsocoeasor,  amounting  to  $80,684. 42, which, 
it  ia  allied,  was  an  existing  indebtedness  to  the 
Goremment.  In  the  next  adjustment  he  is 
diarged  with  Uie  same  items,  showing  an  ar- 
reaiage  at  that  time,of  |60,618.86,and  a  balance 
la  found  against  him  as  occurring  since  the  date 
(rf  the  bond  in  suit,  the  effect  of  which,  it  is  ar- 
gued, is  to  shift  a  default  from  the  first  to  the 
■eoond  bond;  and  it  is  claimed  that,for  this  rea- 
nn,  the  transcript  offered  by  the  district  attor- 
ney was  not  competent  evidence  and  should 
have  been  excluded  from  the  jury. 

Bat  this  objection  did  not  arise  upon  the  face 
of  the  accounts  offered  in  evidence  by  the  Unit- 
ed States,  but  only  after  a  comparison  between 
them  and  that  ooeied  by  the  defendants  and, 
therefore,  would  lie,  not  to  the  competency  of 
the  evidence,  but  to  its  effect. 

And  while  it  is  true  that  the  sureties  sued  are 
fiable<Hily  for  money  received  during  the  term 
for  which  the  collector  was  appointed,  covered 
by  the  bond  to  .which  they  are  parties,  and  not 
for  the  misapplication  of  money  received  and 
miaapplied  pnor  or  subsequent  to  that  term,  U. 
S.  T.  Belrford.  1  How.,  260.  nevertheless  it  is 
equally  true  tiiat  they  are  liable  for  taxes  col- 
lected during  that  term,  upon  assessment  rolls 
received  durmg  a  prior  term,  or  for  moneys  or 
ttami»  on  hand  at  the  expiration  of  a  former 
term,  and  remaining  in  his  possession  at  the  be- 
ginning of  a  new  one  ;  for  the  collector  is  re- 
sponsible as  well  for  moneys  and  stamps  re- 
tained by  him  as  his  own  successor,  as  for  those 
received  by  him  from  tmy  other  predecessor. 
And  the  amarate  adjustment  of  his  accounts  for 
both  peiioas,  made  at  the  Treasnrv  Department 
npon  its  books,  is  prima  faeie  evidence.not  only 
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of  the  fact  and  of  the  amount  of  the  indebted- 
ness, but  also  of  the  time  when  and  the  manner 
in  which  it  arose.  It  is,  of  course,  always  open 
to  the  defendants  sought  to  be  charged,  to  show 
by  opposing  proof  that  the  default  charged  oc- 
currea  before  the  commencement  of  their  lia- 
bility. We  repeat  what  was  said  by  this  court 
in  U.  8.  V.  ISekford,  1  How.,  268:  "The amount 
charged  to  the  collector  at  the  commencement 
of  the  term  is  only  }>7t7)ui/act«  evidence  against 
the  sureties.  If  tney  can  show,  by  circum- 
stances or  otherwise,  that  the  balance  charged, 
in  whole  or  in  part,  had  been  misapplied  l^  the 
collector,  prior  to  the  new  appointment,  they.are 
not  liable  for  the  sum  so  misapplied." 

8.  It  is  next  assigned  for  error,  that  the  court 
omitted  to  char^  the  jury,  "  That  facts  not 
properly  appeanng  on  the  books  of  the  Treasury 
Department  coulanot  be  embraced  in  the  tran- 
script, facts  of  which  the  department  had  no 
knowledge;  and  if  so  emlnw^d  they  did  not  con- 
stitute proof  in  this  case."  This  alleged  omis- 
sion on  the  part  of  the  irourt  is  stated  m  the  bill 
of  exceptions  to  have  occurred  in  connection 
with  the  following  instruction,  which  was 
given:  "That,  while  it  was  true  that  the  plaint- 
iff could  only  recover  in  this  case  f  orjmoney  act- 
uaUy  collected  by  Emory,  and  not  accoimted 
for  to  the  G)ovemment,yet,  if  they  believe  from 
the  evidence  that  Emory  had  received  Uie  assess- 
ment rolls  of  the  taxes  imposed,  that  was  prima 
faeie  evidence  that  he  had  received  the  money 
on  them,  in  the  absence  of  any  other  or  further 
proof  on  tlrnt  subject." 

Although  the  giving  of  this  charge  was  ex- 
cepted to,  the  error  assigned  upon  it  was  not 
pressed  in  argument,  nor  could  it  be  maintained; 
as  the  instruction  was,  undoubtedly,  correct. 
Nor  does  it  appear  from  the  bill  of  exceptions 
that  the  court  was  asked  to  give  the  instruction, 
the  omission  of  which  is  now  complained  of  ; 
although  it  states  that  for  that  cause  the  defend- 
ants then  and  there  excepted.  But,  waiving  the 
form  of  the  exception,  it  must  be  overruled,be- 
cause,  however  correct  the  rule  may  be,  which 
it  states  the  court  omitted  to  give  to  the  jury,  it 
is  not  shown.by  anything  in  me  present  record, 
how  it  could  appfy  to  the  case.  It  was  not 
shown  that  there  were  any  facts  embraced  in  the 
transcripts  which  could  not  properly  appear  on 
the  books  of  the  Treasury  Deputment,  nor  any 
of  which  the  department  had  not  knowledge  ; 
and  no  attempt  has  been  made  to  point  them 
out  in  argument. 

This  disposes  of  the  errors  assigned  bv  the  de- 
fendants, m  none  of  which  do  we  find  any 
ground  for  disturbing  the  judgment. 

4.  A  bill  of  exceptions  was  taken,  during  the 
trial  on  the  part  of  the  United  States.  From 
that  it  appears  that  the  defendants  offered  in 
evidence  a  certified  comr  of  the  official  bond  of 
Emory,  as  Collector  or  Internal  Revenue  for 
the  "niird  District  of  Mississippi,  under  an  ap- 
pointment dated  October  2, 1869;  the  bond  being 
dated  October  11, 1869,  with  sureties  other  than 
the  present  d^endants,  and  a  certified  transcript 
from  the  books  of  the  Treasury  Department  of 
an  adjustment  of  his  accounts,  as  such  collect- 
or, under  that  appointment,  from  November  4, 
1869,  to  March  28, 1870,  showing  a  balance  due 
from  him  to  the  United  States,  "transferred  to 
himself  as  his  own  successor,"  of  $4,027. 52,  and 
with  which  he  is  charged  iii  the  next  adjust- 


Digitized  by 


Google 


413-422 


SUFREMX  COUET  OF  THE  UhiTKD  StaTEB. 


Oct.  Teem, 


ment  under  the  bond  sued  on.  dated  March  30, 
1870;  and  in  which,  also,  he  is  credited  with 
^18,060.17,  as  "Amount  of  taxes  on  lists  trans- 
ferred to  himself  as  collector  under  second 
bond,"  and  with  $18,466.18,  as  "  Amount  of 
stamps  transferred  to  himself  as  collector  under 
second  bond,  viz.:  tobacco  |8,098.88,  spirits 
$5,827.26."  To  the  introduction  of  these  doc- 
uments in  evidence,  the  district  attorney  object- 
ed. The  objection  was  overruled,  the  evidence 
was  admitted,  and  an  exception  was  taken,  on 
which  error  is  now  assigned  on  the  part  of  the 
United  States. 

The  objection,  however,  cannot  be  sustained. 
We  have  already  stated  that  it  was  competent 
for  the  defendants  to  show,  in  their  own  exon- 
eration, that  the  balance  charged  against  the 
collector,  upon  the  adjustment  of  his  accounts, 
during  the  period  when  they  were  liable  for  his 
defaults,  in  fact,  had  arisen  by  virtue  of  some 
default  accruing  during  a  prior  term.  For  that 
purpose  and  as  tending  to  prove  such  a  claim, 
It  was  competent  and  [woper  to  show  that 
credits  had  been  given  to  him,  on  a  prior  ac- 
count, that  belonged  to  subsequent  ones,  and 
that  he  had  been  (kbited  in  the  latter  vrith  items 
improperly  transferred  from  previous  ones. 
And  to  do  that,  the  accounts.  In  which  these 
charges  and  credits  appeared,  were  manifestly 
pertinent  and  material.  It  required,  of  course, 
further  evidence  to  show  the  impropriety  of  the 
adjustment,  unless  the  facts  app«ired  on  the 
face  of  the  papers,  as  they  did  not  in  this  case; 
and  the  failure  to  follow  them  up,  with  such 
further  evidence,  might  have  been  a  suiBcient 
ground,  when  the  defendants  had  rested,  for 
granting  a  motion  to  rule  out  the  testimony,  or 
for  an  mstruction  to  the  jury  as  to  its  effect ; 
but  the  objection  would  not  prevail,  in  the  first 
instance,  to  its  introduction. 

We  find  no  error  in  the  roeord,  and  the  judg- 
ment tt  affirmed. 
True  oopy.    Teat: 

James  H.  MoEenne7,Clerk,  Sup.  Court,  XJ.  S. 


SAMUEL  P.  "WALKER'S  EXECUTORS  ahd 
ROBERTSON  TOFT'S  ADJUNISTRA- 
TOR,  Appt*., 

V. 

UNITED  STATES. 

(See  S.  C 16  Otto,  41B-I2S.) 

Purchase  (if  cotton  within  in*urreetionarylinei, 
vhen  iwoalidr—daim  againtt  Oovemment. 

•On  the  12th  day  of  April,  IMS,  Walker,  a  oltlaen 
and  resident  of  Mempliis,  purohased,  in  Mobile,  from 
O'Orady,  a  oitixen  and  resident  of  tliat  city— both 
cities  being  then  In  the  occupanoyof  the  national 
forces— a  lot  of  cotton,  which,  at  the  time,  was  in 
the  militarr  lines  of  the  Insurgent  forces.  In  the 
States  of  Aubama  and  MissiaBippi,  the  inhabitants 
whereof  had  been  declared  to  oe  in  insurrection. 
Between  Jime  80,  and  December  1, 186fi,  a  portion  of 
the  cotton— while  in  the  hands  of  the  planters  from 
whom  It  was  orlginallv  purchased  by  the  Confeder- 
ate Qovemment,  and  from  tlie  agent  of  which 
O'Qradv  had  purohased,  in  Mobile,  on  the  tth  day 
of  AprlL  1806— was  selied  by  Treasury  agents  of  the 
United  States,  sold,  and  the  proceeds  pikld  Into  the 
tieasuiT.  Held,  that  the  purchase  from  O'Orady 
by  Walker  was  In  vlolatton  of  law,  and  was  not  one 
out  of  which  could  arise,  In  favor  of  the  latter,  any 
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right,  as  against  the  United  States,  which  could  be 
enforced  in  the  courts  of  the  Union. 

[No.  9.] 

Argued  Apr.  S4,  SS.  1881.   Decided  Dee.  4,  I88i. 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facts  of  the  case  fully  ap- 
pear in  the 

Statement  of  the  case  by  Mr.  JusUu  Har- 


In  this  action,  brought  under  the  Captured 
and  Abandoned  Property  Act  of  March  12, 
1868,  the  present  appellants  seek  to  recover  from 
the  United  States  me  net  proceeds  (alleged  to 
be  at  least  $600,000)  of  certain  cotton,  adzed 
and  sold  by  the  agents  of  the  Government  in  the 
year  1866.  The  petition  was  dismissed  in  the 
Court  of  Claims,  and  from  the  judgment  of  dis- 
missal this  app^  has  been  prosecuted.  The 
facts,  as  found  by  that  court,  are  substantially 
these:  prior  to  the  year  1866,  John  Scott,  the 
chief  agent  for  produce  loan  for  the  Con- 
federate Government,  in  Alabama  and  East 
Mississippi,  purchased  in  lots,  at  different  times 
and  of  different  planters  in  those  States,  8,405 
bales  of  cotton,  taking  from  the  planter  on  each 
purchase,  a  receipt  and  agreement  in  the  f  ollow- 
mg  form: 
''State  op  MiBSxaeiFFi, 

Countfi  of  ,  town  or  poetoffiee 

November's?,  1868. 

The  imdersigned,  having  sold  to  the  Confed- 
erate States  of  America,  and  received  the  value 
of  the  same  in  bonds,  the  receipt  whereof  is 
hereby  acknowledged,  one  hundred  and  thuty- 
five  bales  of  cotton,  marked,  ntunbered  and 
classed  as  in  the  margin,  which  is  now  depos- 
ited at  plantation,  hereby  agrees  to 
take  due  care  of  said  cotton  whilst  on  ms  plan- 
tation, and  to  deliver  the  same,  at  his  own  ex- 
pense, at  ,  in  the  State  of  Mississippi,  to 
the  order  of  the  Secretair  of  the  Treasury,  or  his 
agents  or  their  assigns.'*^ 

In  each  instance,  he  delivered  to  the  planter 
a  certificate  in  the  following  form: 

Abebdeen,  Nov.  27,  1862. 

The  underBigned,a8  agent  of  the  Government, 
certifies  that  the  within  cotton  has  been  exam- 
ined by  him  or  bv  a  competent  judge,  and  that 
its  duo'acter  will  rank,  accordmg  to  the  com- 
mercial scale,  as  middling;  and  also,  that  the 
weights  and  marks  ore  as  described — Uie  cotton 
being  m  good  merchantable  order,  marked  with 
the  name  of  the  planter,  and  on  one  end  the  in- 
itials, C.  S.  A.,  and  safely  stored  In  a  covered 
buil<Ung. 

The  undersigned  certifies  that  the  price  agreed 
upon  is  a  fair  market  price  at  the  present  time. 

Agt." 

There  were  thirty-seven  such  certificates,  up- 
on which  appeared  the  number,  weight  and 
marks  of  the  bales  purchased. 

The  Confederate  Government,  being  in  need 
of  large  sums  of  money  for  its  military  depart- 
in^t,  and  in  order  to  pay  debts  inciured  and 
to  be  incurred,  authorized  and  directed  Scott 
to  sell  this  cotton,  and  idl  other  cotton  pur- 
chased by  him  in  like  manner.  Accordingly, 
on  the  6th  day  of  April,  1865,  at  Mobile,  ALi- 
bama,  the  place  of  ms  residence  and  budness, 
he,  as  such  Confederate  produce  loan  agent, 
sold  to  one  O'Grady,  s  citizen  and  resident  of 
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the  same  place,  all  of  the  8406  bales  of  cotton, 
«t  the  pnce  of  $1  per  potind  in  Confederate 
States  cuirency.tnuieferring  to  him  the  planters' 
receipts,  as  aboye  deecribed,  and  attaching  to 
each  one  a  certificate  ia  the  following  form: 

"COHVBDEKATB  STATES  OF  AjIEBICA, 

Tbkasubt  Depabtxbnt,  April  6, 1865. 
This  is  to  certify  that  the  within  and  above 
described  cotton  has  been  sold  to  D.  Q'Grady, 
bales,  and  deliveir  is  hereby  ordered 
to  be  made  to  him,  or  his  order,  with  license  to 
export  the  same  from  the  Confederate  States  to 
inr  nentral  port,  oncompljring  with  the  requi- 
litloiu  of  the  law. 

Otren  under  my  hand  and  the  seal  of  the 
tRMiry  department,  on  the  year  and  day  above 
mentioned. 

John  Scott, 
Chief  18*1  Produce  Loan  for  Ala.  and  East  Miss. 
Fr  J.  G.  Ulbiok,  Ag-t." 
Prior  to  these  transactions,  to  wit:  on  the  6th 
day  of  March,  1866,  President  Lincoln  gave  to 
Ssmuel  P.  Walker  (whose  executors  are  claim- 
ants in  this  case)  an  order,  of  which  the  follow- 
ing is  a  copy: 

"EmouTivK  MAsnoir,  March  6, 1866. 
Whereas,  Samuel  P.  Walker,  of  Memphis, 
Tenn.,  claims  to  own  products  of  the  insurrec- 
tionary States  near  Grenada  and  Canton,  Miss., 
and  Aontgomerjr  and  Selma,  Alabama,  and  has 
arrangements  with  parties  hi  the  same  vicini- 
ties for  other  products  of  the  insurrectionary 
States,  all  which  he  proposes  to  sell  and  deliver 
to  agents  authorized  to  purchase  for  the  United 
States,  the  prodacts  of  theinsurrectionaiyStates, 
nnder  the  Act  of  Congress  of  July  2, 1864,  and 
the  regulations  of  the  Secretary  of  the  Treas- 
my,  it  is  ordered  that  all  such  products  which 
a  porchaaing  agent  of  the  Government  has 
a|reed  to  por^iase,  and  the  said  Walker  has 
stipulated  to  deliver,  as  shown  bjr  the  certificate 
of  the  purchasing  agent,  authorized  by  Regu- 
lations VHI.,  Form  No.  1,  appended  to  regula- 
tioos  attached  hereto  by  such  agent,  and  wing 
transported,  or  in  store  awaiting  transportation, 
forfnlfiUment  of  stipulations  and  in  pursuance 
of  the  regulations  of  the  Secretary  of  the  Treas- 
ury, shall  be  free  from  seizure,  detention  or 
foifeituie  to  the  United  States;  and  officers  of 
thearmy  andnavy  and  civil  officers  of  the  Gov- 
enmient  will  observe  this  order,  and  will  give 
the  said  Walker,  his  agents,  and  means  of  trans- 
portation, and  said  products,  free  and  unmo- 
lested pasaage  through  the  lines  (other  than 
blockaae  lines),  and  safe  conduct  within  the 
liaes,  white  going  for  or  returning  with  said 
products,  or  while  said  products  are  in  store 
awaiting  transportation  for  the  purposes  afore- 
said. Abraham  Jjotcoux." 

On  the  12th  day  of  April,  1865,  the  City  of  Mo- 
bile, which  had  been  continuously  invested  from 
1883,  was  captured  ivy  the  Union  forces.  On 
that  day,  at  Mobile,  Walker,  who  was  a  resi- 
dent and  citizen  of  Memphis,  Tennessee,  pur- 
chased from  O'Grady  the  8,406  bales  of  cotton 
referred  to,  and  which  was  still  in  the  hands  of 
tte  planters  under  their  arrangement  with 
Seott,  taking  from  him  a  biU  of  sale,  which 
was  attached  to  a  list  specifying  the  number  of 
laJes,  weight  and  the  names  of  the  counties 
wiierethe  cotton  was  ori^nally  purchased  from 
Idaateta.  The  bill  of  sue  was  as  follows: 
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"For  value  received  of  Sam!  P.  Walker,  I 
hereby  transfer,  isell  and  assign  the  above  lots 
of  cotton,  amounting  to  3,405  bales,  without  re- 
course upon  me,  ana  the  holders  thereof  will 
please  deliver  the  same  to  the  said  Walker  or 
his  authorized  agent. 

April  12,  1865.  D.  O-Gbadt." 

At  the  same  time  O'Grady  delivered  and  in- 
dorsed to  Walker  the  planters  certificate8,whicfa 
the  former  had  received  from  Scott.  The  cot- 
ton remained  on  the  plantations,  and  the  only 
delivery  to  Scott,  O'Grady  or  Walker  was  by 
the  planters'  certificates,  and  their  transfer  by 
indorsement,  as  hereinbefore  stated. 

On  the  6th  of  May,  1866,  by  the  surrender 
of  General  Taylor,  commanding  the  Confeder- 
ate forces  in  Alabama  and  Mississippi,  the  coim- 
ties  in  which  this  cotton  was  held,  passed  under 
the  military  control  of  Gen.  E.  R.  8.  Canby, 
commanding  the  Union  forces  at  Mobile.   'The 
United  States  military  authorities  seized  all  the 
lines  of  railroads  and  steamboats  in  that  sec- 
tion; and  on  May  10,  1865,  the  following  order 
was  issued  by  Cfeneral  Canby: 
"  Headquarters  Army  akd   Dtvision  op 
West  Mibsibbiffi, 
Mobile,  Alabama,  May  10th,  1865. 
(General  Field  Orders,  No.  89.) 

The  cotton  belonging  to  the  Confederate  Gov- 
ernment in  East  Louisiana,  Alississippi,  Alaba- 
ma and  West  Florida,  having  been  surrendered 
to  the  Government  of  the  United  States,  its  sale 
to  private  individuals,  or  its  transfer  to  any  per- 
sons except  the  officers  or  agent  of  that  Govern- 
ment, is  prohibited.  This  order  applies  to  all 
cotton  procured  by  subscriptions  to  the  cotton 
loan,  by  the  sale  or  Confederate  bonds  or  notes, 
by  the  tax  in  kind,  or  by  any  other  process  by 
which  the  title  was  vested  in  the  Confederate 
Government;  whether  in  the  possession  of  the 
agents  of  that  Government  or  still  in  the  hands 
of  the  producers;  and  all  persons  in  whose 
charge  it  may  be,  will  be  held  accountable  for 
its  ddivenr  to  the  agents  of  the  United  States. 
Ciommandersof  districtswill  be  furnished  with  a 
transcript  from  the  records  of  the  cotton  agents, 
showing  the  quantity  and  location  of  the  cot- 
ton within  the  limits  of  their  commands,  and 
will  give  the  aeents  of  the -Treasury  Depart- 
ment, appointed  to  receive  it,  such  facilities  as 
may  be  necessary  to  enable  him  to  secure  it 

Any  sales  of  this  property  in  violation  of  this 
order  will  be  treated  as  uie  embezzlement  of 
public  property. 

By  order  of 'Major-General  E.  R.  8.  Canby." 

On  the  first  of^June,  1865,  F.  W.  Kellogg, 
agent  of  the  United  States  for  the  purchase  of 
cotton  in  insurrectionary  States,  entered  into  an 
agreement  with  Walker,  of  which  the  follow- 
ing is  a  copy: 

"  Mobile,  Alabama,  June  1st,  1866. 

I,  Francis  W.  Kellogg,  agent  for  the  pur- 
chase of  cotton  of  insurrecnonary  States,  on 
behalf  of  the  Government  of  the  United  States, 
at  Mobile,  Alabama,  do  hereby  certify  that  I 
have  agreed  to  purchase  from  Samuel  P.  Walk- 
er, Esq.,  of  Memphis,  Tennessee,  thirty-five 
hundred  bales  of  cotton,  which,  it  is  represent- 
ed, are  or  will  be  stored  at  Green,  Pickens  & 
Marengo  Co's,  in  the  State  of  Alabama,  and 
with  planters  in  the  counties  of  Lauderdale,  Nox- 
ubee, Lowndes  and  Monroe,  in  the  State  of 
Mississippi,  and  which  he  stipulates  shall  be 
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ddivered  to  me,  unless  pieyented  from  so  ddng 
by  the  aathori^  of  the  United  States. 

I,  therefore,  request  safe  conduct  for  the  said 
Samuel  P.  Walker  and  his  means  of  transpor- 
tation, and  said  cotton  from  where  it  is  stored 
to  Mobile,  where  the  cotton  so  transported  is  to 
be  sold  and  delivered  to  me,  under  the  stipu- 
lation referred  to  above,  and  pursuant  to  regu- 
lations prescribed  by  the  Secretary  of  the  Treas- 
uiy.  F.  W.  Kkixogo, 

United  State*  Paretumng  Agent. 

Notice.  Cotton  arriving  at  Mobile  under 
this  permit  must  be  promptly  reported  to  the 
United  States  purchasing  {u»nt." 

Between  June  80  and  December  1,  1865, 
1,022}  bales  of  this  cotton,  on  plantations  in 
Lowndes  and  other  Counties  in  Mississippi.were 
seized  by  Treasury  agents,  appointed  by  the 
Secretary  of  the  Treasury  to  collect  cotton 
which  had  been  sold  to  the  Confederate  States, 
and  sent  to  New  York,  where  the  cotton  was 
sold,  and  the  net  proceeds  covered  into  the 
United  Stales  Treasury. 

The  territory  embracing  the  counties  in  Mis- 
sissippi where  the  cotton  was  stored,  and  where 
it  was  when  seized  by  the  treasury  agents,  was 
held  and  occupied  by  the  Confederates  on  and 
prior  to  April  12,  1865,  while  Mobile  and  Mem- 
phis, at  that  date  and  untU  the  close  of  the  war, 
were  both  occupied  by  the  Union  forces. 

"  The  negotiations  for  the  sale  of-  this  cotton 
to  O'Grady  took  place  in  the  early  part  of  the 
year  1865,  and  the  final  conveyance  delayed  un- 
til April  6,  1865,  and  finally  completed  on  that 
day,  by  reason  of  the  ill  health  of  Scott,  and 
for  other  reasons." 

In  making  sales  of  cotton  in  that  section  of 
the  country,  during  Confederate  control,  the 
custom  was  to  transfer  the  planters'  certificates, 
as  if  negotiable.  That  was  the  usual,  and,  gen- 
erally, the  only  mode  of  delivery  made  or  re- 
quired. 

The  Court  of  Claims  found,  as  conclusions 
of  law,  that  the  order  of  President  Lincoln,  of 
March  6,  1865,  was  not  a  license  or  permit 
which  authorized  Walker  to  purchase  the  cot 
ton  in  question  in  Mobile  at  the  time  and  imder 
the  circumstances  set  forth  in  the  findings;  that 
Walker  acquired  no  title  as  against  the  United 
States  by  his  alleged  purchase  from  O'Orady; 
and  that  the  claimants,  consequently,  had  no 
cause  of  action  against  the  Oovemment. 

Me»»ri.  Warmer  H.  Batenutn,  Bevjamin 
F.  Butler,  Quinton  Oormne  and  John  Pool,  for 
appellants. 

Jfr.Samnel  F.  Phillips,  Solidtor-Om.,  for 
appellee 


Mr.  Jtutiee  Harlan  delivered  the  opinion  of 
the  court: 

By  the  Proclamation  of  the  President  of  the 
United  States,  issued  on  the  16th  day  of  Au- 
gust, 1861  [12  Stat,  at  L.,  1262],  in  pursuance 
of  authority  given  by  the  Act  of  July  18,  1881, 
12  Stat  atL.,  267,  the  inhabitants  of  Tennes- 
see, Alabama,  Mississippi  and  other  States — 
except  that  put  of  Virginia  west  of  the  Alle- 
^^lany  Mountains,  and  of  such  other  parts  of 
that  and  the  other  States  named  as  might  main- 
tain a  loyal  adhesion  to  the  Union,  or  might, 
from  time  to  time,  be  occupied  and  controUed 
by  the  Union  forces — were  declared  to  be  in  a 
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state  of  insurrection  against  the  United  States; 
and  "  all  commercial  mtercourse  between  the- 
same  and  the  inhabitants  thereof,  with  the  ex- 
ceptions aforesaid,  and  the  citizens  of  other 
States  and  other  parts  of  the  United  States," 
was  made  unlawful  until  the  insurrection 
ceased  or  was  suppressed.  The  5th  section  of 
the  Act  of  Julv  18, 1861,  upon  which  the  Proo-^ 
lamation  was  based,  provided  that  "The  Presi- 
dent may,  in  his  discretion,  license  and  permit- 
commercial  intercourse  with  any  such  part  of 
said  State  or  section,  the  inhabitants  of  which 
are  so  declared  in  a  state  of  insurrection;  in_ 
such  articles  and  for  such  time  and  by  such 
persons  as  he,  in  his  discretion,  may  think 
mof  t  conducive  to  the  public  interests;  and  such 
intercourse,  so  far  as  by  him  licensed,  shall  be 
conducted  and  carried  on  onlv  in  pursuance  of 
rules  and  regulations  prescribed  by  the  Secre- 
tarr  of  the  Treasury. 

By  the  subsequent  Proclamation  of  April  2, 
1863  [13  Stat,  at  L.,  780],  the  territorial  excep- 
tions made  in  the  former  Proclamation  were 
revoked,  except  as  to  West  Virginia  and  the 
Ports  of  New  Orleans,  Key  West,  Port  Royal 
and  Beaufort. 

By  the  4th  section  of  the  Act  of  July  2,  1864 
[18  Stat,  at  L.,  375],  the  prohibitions  and  pro- 
visions of  the  Act  approved  July  18, 1861,  and 
of  the  Acts  amendatory  thereof  or  sm>ple- 
mentary  thereto,  were  made  to  apply  "  To  all 
commercial  intercourse  by  and  between  persons 
residing  or  being  within  districte  within  the- 
present  or  future  lines  of  national  military  oc- 
cupation, in  the  States  or  parte  of  States  de- 
clared in  insurrection,  whetlieruiitheaehaOieroT 
with  persons  residing  or  being  within  districts, 
declared  in  insurrection  and  not  within  those 
lines." 

The  8th  section  of  the  same  Act  makes  it  law- 
ful for  the  Secretary  of  the  Treasury,  with  the 
approval  of  the  President,  to  authorize  agenta 
to  purchase,  for  the  United  States,  any  products 
of  States  declared  in  insurrection,  at  such  places 
as  shall  be  designated  by  him.  And  the  0th  sec- 
tion provides  : 

"That  so  much  of  section  6  of  the  Act  of 
thirteenth  of  July,  eighteen  hundred  and  sixt^- 
one,  aforesaid,  as  auuiorizes  the  President,  m 
his  discretion,  to  license  or  permit  commercial 
relations  in  any  State  or  section,  the  inhabitants- 
of  which  are  declared  in  a  state  of  insurrection, 
is  "hereby  repealed,  except  so  far  as  may  be  nec- 
essary to  authorize  supplying  the  necessities  of 
loyal  persona  residing  in  insurrectionary  States, 
within  the  lines  of  actual  occupation  by  the 
military  forces  of  the  United  States,  as  indicated 
by  published  order  of  the  commanding  general 
of  the  department  or  district  so  occupied;  and, 
also,  except  so  far  as  may  be  neces.sary  to  au- 
thorize persons  residing  within  such  lines  to 
bring  or  send  to  market  in  the  loyal  States,  any- 
producte  which  they  shall  have  produced  wiUi 
their  own  labor,  or  the  labor  of  f  reedmen,  or 
others  employed  and  paid  by  them,  pursuant  to 
rules  relatmg  thereto,  which  may  be  established 
under  proper  authority.  And  no  goods,  wares 
or  merchandise  shall  be  taken  into  a  State  de- 
clared in  insurrection,  or  transported  therein, 
except  to  and  from  such  places,  and  to  such 
monthly  amounte,  as  shall  have  been  previously- 
agreed  upon  in  writing  by  the  commanding^' 
general  of  the  department  iJa  which  such  places 
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are  titaated,  and  an  officer  designated  by  the 
Secretary  of  the  Treasury  for  that  purpose." 
From  these  Acts — in  force  on  the  12th  day  of 
Jtoa,  1885,  when  Walker  purchased  from 
(rOndy— it  is  quite  clear  that  persons  residing 
or  being  in  Hempliis,  then  occupied  by  the  na- 
lioaal  forces,  were  forbidden,  unless  authorized 
by  competent  authority,  to  have  commercial 
intercourse  with  persons  residing  or  being  in 
KobQe,  yriich  was  at  that  time  likewise  occu- 
pied I7  the  national  forces  ;  tliis,  because  both 
dtieswerewithm  States,  the  inhabitants  whereof 
were  dedared  to  be  in  insurrection,  and  neither 
wMiio  the  territorial  exceptions  made  in  tlie 
Ptodamation  of  President  Lincoln. 

But  it  is  contended  that  the  order  of  President 
Lincobi,  given  on  the  6th  of  March,  1865,  fully 
toUiorizea  Walker  to  proceed  from  Memphis, 
Usplace  of  residence,  to  MobUe,  after  that  dty 
had  sunendeied  to  the  Union  forces,  and  there 
onttnct  with  (XOrady  for  the  purdiase  of  the 
cotton  in  question,  then  but  recently  the  prop- 
erty of  the  Confederate  States  (at  least  as  be- 
tween them  and  the  original  owners),  and 
within  the  district  actually  occupied  and  con- 
trolled by  the  insurgent  forces.  A  portion  of 
tite  argument  of  counsel  is  addressed  to  the 
qoeAion  whether,  notwithstanding  the  repeal  of 
tltt  5th  section  of  the  Act  of  Jul^  18,  1861,  au- 
thorizing the  President,  in  liis  discretion,  to  li- 
cense or  pnmit  commercial  relations  in  any 
State  or  section  in  insurrection,  he  could  not,  in 
Tiitne  of  his  power  as  Commander-in-Chief  of 
the  Army,  license  trade  with  insurgents  witiiin 
theUnes  of  Confederate  military  occupancy.  If 
this  question  has  not  been  distinctly  concluded 
by  the  former  decisions  of  this  court,  we  deem 
it  muieceasary  now  to  consider  or  determine  it. 
For,  plainly,  the  order  of  March  6,  1885,  was 
not  a  license  to  trade  or  have  commercial  inter- 
coone  with  the  enemy,  without  limit  as  to 
•nxmnt,  or  without  restriction  as  to  persons  and 
tmitoty.  The  order  proceeds  solely  upon  the 
froand  that  Walker  then  owned  products  of  the 
osurrectionaiT  States,  near  Grenada  and  Can- 
ton, m  Mississippi,  and  Montgomery  and  Selma, 
in  Alabama;  ana  tiiat  he  thtn  had  arrangements 
with  parties  in  the  yicinity  of  those  places  for 
other  products  of  the  insurrectionary  States.  It 
was  in  reference  to  tueh  products — those  he 
then  owned,  and  those  as  to  which  he  then  had 
uiangments  with  other  parties — that  the  Pres- 
ident ordered  that  they  should  he  free  from 
seizare,  detention  or  forfeiture  to  the  United 
States.  Now,  the  finding  of  the  facts,  upon 
which  alone  this  court  can  act,  shows  tliat 
Walker  did  not,  on  the  6th  of  March,  1865,  own 
any  part  of  the  cotton  in  question.  It  was  then 
in  the  possession  of  the  planters,  who  held  it  for 
the  Confederate  Qoyemment ;  and  if  it  ever 
was,  aa  against  the  United  States,  after  its  sale 
to  itn  Confederate  Government,  to  be  used  in 
aid  of  the  rebellion,  the  property  of  O'Grady, 
from  whom  Walker  purchased,  it  did  not  lie- 
Mae  ao  until  April  5,  1866.  Nor  does  it  appear 
that  this  cotton  constituted,  at  any  time^  part 
of  the  cotton  with  reference  to  which  Walker 
had  "  arrangements  "  at  the  time  President  Lin- 
coin  gave  the  order  of  March  6,1866.  Itistcue 
<^  the  court  below  finds  that  "  The  negotia- 
IWM  for  Uie  sale  of  the  cotton  to  O'Grady  took 
^cemtheearlypart  of  the  year  1866,  and  the 
■oa]  ooBveyanoe  delayed  until  April  6,  1866, 
SaeieOnoL 


and  finally  completed  on  that  day,  by  reason  of 
the  ill-health  of  Scott,  the  Confwlerate  produce 
loan  agent,  and  for  other  reasons."  But  the  ne- 
gotiations here  referred  to  were,  manifestly,  not 
Uie  arrangements  which  Walker  claimed  to 
have  had,  on  March  6,  1865,  for  products  of  the 
insurrectionary  districts.  There  is  nothing  to 
show  that  he  ever  had  any  communication  upon 
the  subject  of  tliis  cotton,  with  the  Confederate 
produce  loan  agent,  or  with  O'Grady,  until  aft- 
er the  capture  of  Mobile.  The  negotiations, 
wtiich  were  not  cpmpleted  until  April  6,  1866, 
by  reason  of  Scott's  ill  health,  and  "  for  other 
reasons,"  were  evidentiy  those  by  which  Scott 
proposed  to  sell  to  O'Grady,  and  -  with  which 
Walker,  it  must  be  assumed,  had  no  connection 
whatever.  The  case,  as  it  stands,  seems  to  be 
one  in  wliich  the  claimants  seek  to  bring  within 
the  operation  of  the  order  of  March  6,  1866,  a. 
transaction  in  cotton  not  covered  nor  intended 
to  be  covered  by  it.  The  contract,  upon  the 
finding  of  facts,  must  be  regarded  as  one  made 
between  Walker  and  O'Grady,  in  palpable  vio- 
lation of  the  laws  of  the  United  States,  forbid- 
ding commercial  intercourse  between  persons 
respectively  residing  in  places  occupied  by  the 
national  forces,  within  districts  the  inlmbftanta 
whereof  were  declared  to  l)e  in  insurrection.  It 
is,  therefore,  according  to  the  settled  doctrines, 
of  this  court,  a  contract  from  which  could  arise, 
in  favor  of  Walker,  no  right  to  the  cotton,  as 
against  the  United  States,  which  could  be  en- 
forced in  the  courts  of  the  Union. 

Without,    therefore,  giving  other  reasons, 
quite  apparent  upon  the  record  and  which 
would  make  it  our  duty  to  sustain  the  judgment  • 
of  the  Court  of  Claims,  we  content  ourselves- 
with  affirming  it  upon  the  grounds  indicated 

It  it  so  ordered. 

True  copy.    Test : 

James  H.  HoEeoney,  Clexk,  Sup.  Court,  V,  8,. 


L.  F.  HODGES  bt  al.,  P^  in  Brr,, 

JAMES  H.  EASTON  bt  ai.. 

(See  8.  a.  16  Otto,  «e-413.) 

Special  verdict,  when  iruuffieient  to  mstainjudg- 
ment. 

*The  court  propounded  to  the  jury  certain  ques- 
tions, covering  only  a  port  of  the  material  lasues  of 
fact.  The  questlODs,  with  the  answers  thereto,  were 
returned  as  a  special  verdicts  There  was  no  general 
verdict,  nor  was  there  a  bill  of  exceptions  showing 
the  evidence  adduced.  The  Judgment  recited  that 
It  was  rendered  agaiost  the  defendants  "upon  the 
specdal  verdict  of  the  Jury,  and  facts  conceded  or 
not  disputed  upon  the  trial."  Held,  as  the  facts  set 
out  in  the  special  vordiot  were  insulDoient  to  sus- 
tain the  Judginent,  and  as,  without  a  waiver  of  trial 
by  Jury— against  which  every  reasonable  presump- 
tion should  l>e  Indulged— it  was  the  constitutional 
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ht  of  the  defendants  to  have  the  Jury  pass  upon 
the  material  facts  in  tasue,  the  Judginent  must 

be  reversed  and  a  new  trial  iiad. 
[No.  92J 

Argved  Not.  17,  SO,  188i.  JJeeided  Dee.  4, 188g. 

rj  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Wisconsin. 
The  histoiT  uid  facts  of  the  case  are  suffi- 
dendy  stated  by  the  court. 

*Head  note  by  Jfr.  .Ttutiee  Habi.ak 
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iltun.  li.  S.  Dixoa  and  Demtt  Davit,  for 
plaintiflg  in  error: 

"It  is  of  the  veiy  essence  of  a  special  yerdict, 
that  the  jury  should  find  the  facts  on  which 
the  court  is  to  pronounce  the  judgment  accord- 
ing to  the  law,  and  the  court,  in  giving  judg- 
ment, is  confined  to  the  facts  so  found. 

Suydam  y.  WiUiamton,  20  How.,  427J61  U. 
8.,  XV.,  978);  Bamet-v.WitUanu,  11  Wheat., 
416;  WaaiTMf<yrd  t.  DutOap,  14  Pa.  St.,  81. 

Mr.  H.  m.  Fiaeht  for  defendants  in  error: 

The  plaintiffs  in  error  ask  the  judgmen  t  to  be 
reTersed,  because  the  "conceded  facts,  or  facts 
not  disputed,  are  not  In  the  special  verdict. 

The  short  answer  to  this  is,  that  these  facts 
need  not  appear  in  the  special  verdict 

The  decisions  of  the  Supreme  Court  of  Wis- 
consin are  clear  and  condosive  on  this  point. 

MeHugh  v.  B.  B.  Co.,  41  WU.,  75;  FairreU  v. 
Dret*.  41  Wis. ,  186;  WiUiams  v.  PwUr,  41  Wis., 
480;  Ward  v.  Butaek,  46  Wis.,  408;  Berg  v.  B. 
B.  Cb.,  60 Wis.,  424;  ArOt  v.  W.  AW.  Mfs.  Co., 
«4  Wis.,  804. 

Mr.  JutUee  HwAam  delivered  the  opinion 
«f  the  court: 

The  foundation  of  this  action  is  the  alleged 
conversion  by  the  plaintiffs  in  error,  who  were 
defendants  below,  of  certain  wheat,  stored  in 
separate  bins  in  the  warehouse  of  William  H. 
Yalleau,  in  Decorah,  Iowa. 

The  complaint  contains  two  counts,  the  first 
one  of  which  proceeds  upon  the  ground,  that 
the  wheat,  when  so  converted,  was  the  proper- 
ty of  the  defendants  in  error,  who  were  plaint- 
iffs below.  In  the  second  count  it  is  averred 
that,  during  the  winter  and  spring  of  1876,  the 
First  National  Bank  of  Decoran,  Iowa,  dis- 
counted notes  and  drafts  for  and  loaned  money 
to  said  Yalleau,  upon  the  security  of  a  large 
qt&ntity  of  wheat  delivered  to  the  bank,  of 
which  he,  Yalleau,  was  then  the  owner  and 
had  the  possession,  and  which  was  stored,  in 
separate  bins,  in  a  warehouse  in  Decorah,IowB; 
that,  thereby,  the  wheat  became  the  property 
of  the  bank;  that,  subsequently,  in  April  and 
May,  1876,  Yalleau,  without  repaying  such 
loans  and  discoimts,  and  without  the  knowl- 
edge and  consent  of  the  bank,  wrongfully  and 
tortioualy  took  and  removed  the  wheat  from  the 
warehouse  and  from  the  possession  of  the  bank, 
shipped  it  to  the  defendants,  at  Milwaukee, 
by  whom  it  was  wrongfully  and  tortiously  re- 
ceived and  sold,  and  the  proceeds  converted  to 
their  own  use;  that  no  part  of  the  moneys,  so 
loaned  and  advanced,  has  ever  been  pdd  by 
Yalleau,  or  by  any  one  for  him;  that,  prior  to 
this  suit,  the  bank  sold,  assigned  ana  trans- 
ferred its  right,  title  and  interest  in  the  wheat, 
and  all  right  of  action  to  recover  the  same  or 
its  value;  of  which  assignment  the  defendants 
had  notice  before  this  Mtion;  and  lastly,  that, 
prior  to  the  commencement  of  the  action,  the 
bank  and  plaintiffs  had  each  demanded  from 
-defendants  the  delivery  of  the  wheat,  but  thev 
had  refused  to  deliver  it,  or  any  part  thereof, 
either  to  the  bank  or  to  plaintiffs. 

The  answer  denies,  generally,  "Each  and  ev- 
ery allegation,  statement,  matter,  fact  and  thing 
in  the  complaint,  set  forth,  alleged  and  con- 
tained." 

The  record  states  that  the  jury,  impaneled 
and  sworn  to  try  the  issues, '  'rendoed  a  special 
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verdict  in  answer  to  the  questions  propounded 
by  the  court"  The  questions  so  propounded, 
with  the  answers  thereto,  were  made  the  spe- 
cial verdict.  The  jury  having  been  discharged, 
the  plaintiffs,  by  counsel,  moved  tot  judgment 
upon  the  special  verdict  for  the  value  of  the 
wheat  wrongfully  converted  by  defendants,  or 
for  such  damages  as  the  court  should  adjudge, 
and  for  such  other  and  further  relief  as  mi^t 
be  granted  in  the  premises.  On  a  later  dav,  the 
defendants  moved  to  set  aside  the  special  ver- 
dict and  grant  a  new  trial,  upon  the  ground, 
among  ouers,  that  the  specif  verdict  "does 
not  contain  findings  upon  tlie  material  issues  in 
the  case." 

These  motions  were  heard  together,  and  it 
was  ordered  by  the  court  "That  the  motion  of 
defendants  for  a  new  trial  be  and  is  herebr 
oveiTuled,  and  that  the  motion  of  the  plaintiffs 
for  Judgment  upon  the  special  verdict  of  tbe 
jury  tJMfaeU  eoneeded  or  not  ditpuUd  upon  Ote 
Mai  be  and  is  hereby  granted."  The  dam- 
ages  were  assessed  by  the  court  at  |12,564.89, 
for  which  sum  judgment  was  entered  ^gainst 
the  defendants.  From  that  judgment  this  writ 
of  error  is  prosecuted. 

Under  the  Code  of  Practice  of  Wisconsin,  the 
answer  in  this  case  puts  in  issue  every  material 
allegation  in  the  complaint.  2  Taylor,  Stat 
Wis.,  1871,  p.  1489;  Rev.  Stat. Wis  1878,  sec 
2665.  And  since  the  practice,  pleading,  forms 
and  modes  of  proceedmg,  in  civil  causes,  other 
than  equity  and  admirutv  causes,  in  the  Cir- 
cuit and  District  Courts  of  the  United  States. 
must  conform,  as  near  as  may  be,  to  the  prac- 
tice, pleadings,  forms  and  modes  of  proceed- 
ing, existing,  at  the  time,  in  like  causes  in  the 
courts  of  record  in  the  State  within  which  such 
circuit  or  district  courts  are  held,  Rev.  Stat, 
sec.  914,  it  was  incumbent  upon  the  plaintiff, 
as  was  conceded  in  argument  here,  to  prove, 
at  the  trial,  among  other  things,  that  the  bank 
had  sold,  assigned  atad  transferred  all  its  title 
and  interest  in  the  wheat,  and  thereby,  also,  its 
right  to  recover  the  wheat  or  its  value.  Ko  bill 
of  exceptions  was  taken  showing  the  evidence 
introduced  by  either  party,  nor  was  there  a  gen- 
eral verdict  Having  regsird  aJone  to  the  ques- 
tions and  answers  propounded  to  the  jury,  it  is 
clear  that  plaintiffs  did  not  prove  their  case,  as 
made  by  the  first  count,  which  proceeded  upon 
the  ground  that  the  wheat  was  the  property  of 
the  plaintiffs.  It  is  equally  clear  that  the  jury 
made  no  finding  upon  the  issue,  raised  by  the 
second  count,  as  to  the  alleged  assignment  by 
the  bank  to  plaintiffs.  No  question  was  pro- 
pounded to  tiie  jury  upon  that  subject,  nor  was 
that  point  covered  by  Uie  written  stipulation  as 
to  the  amount  of  freight  and  the  value  of  the 
wheat.  We  infer  from  the  oral  statement  of 
counsel  for  plaintiffs,  that,  at  the  trial  below, 
the  assignment  by  the  bank  was  conceded  and 
that  the  final  judgment  was  based,  in  part, upon 
that  concession.  But  in  that  representation, 
counsel  who  appeared  in  this  court  for  defend- 
ants, but  who  (ud  not  participate  in  the  trial  in 
the  circuit  court,  did  not  feel  authorized  to  con- 
cur. Looldng,  therefore,  as  we  must,  to  the 
case  as  disdMed  by  the  record,  we  are  con- 
strained to  hold  that  the  answers  to  the  spedsl 
questions  propounded  by  the  court,  being  silent 
as  to  the  assignment  by  the  bank,  did  not  fur- 
nish a  basis  for  judgment  in  behalf  of  plaint 
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lib.  Without  proof  upon  that  point,  plaintiffs, 
it  is  manifest,  were  not  entitled  to  judgment 
upon  tlie  second  count.  In  Patteraon  v.U.  8., 
S  Wheat.,  285,  it  was  said,  that  if  it  appeared 
to  tiK  court  of  original  jurisdiction,  or  to  the 
appellate  court,  tmit  the  verdict  was  confined 
to  a  part  only  of  the  matter  in  issue,  no  judg- 
ment could  lie  rendered  upon  It.  In  Baniet  v. 
WiKam,  11  Wheat.,  415,  the  claim  of  the 
plaintiff  being  founded  upon  a  bequest  of  cer- 
tain slaves,  it  was  essential  to  a  recovery,  at 
law,  that  the  assent  of  the  executor  to  the  leg- 
acT  should  bcbrovcd.  This  court,  speaking  by 
Ci.  J.  Marshall,  said:  "Although  in  the  opin- 
ioD  of  the  court  there  was  sufficient  evidence  in 
the  special  verdict  from  which  the  jury  might 
hare  found  the  fact,  yet  they  have  not  found 
it,  and  the  court  could  not,  upon  a  special  ver- 
dict, intend  it.  The  special  verdict  was  defect- 
irc  In  stating  the  eviaence  of  the  fact,  instead 
of  the  fact  itself.  It  was  impossible,  therefore, 
that  a  judgment  could  be  pronounced  for  the 
plaintiff." 

But  it  is  suggested  that  the  final  judgment, 
vmm  its  face,  3iows  that  it  was  not  ba^,  ex- 
ctasiTely,  on  answers  to  the  special  questions, 
aad  the  stipulation  br  the  parties  as  to  the 
affloont  of  freight  ana  value  of  wheat ;  but, 
also,  "  upon  facts  conceded  or  not  disputed 
npoQ  the  triaL"  Although  this  court  is  not  in- 
formed by  the  record  as  to  what  those  conced- 
«d  and  undisputed  facts  nrc,  it  is  insisted,  that 
we  should  presume,  in  support  of  the  judgment, 
that  they  wei«,  in  connection  witli  the  facts  spw- 
ciaDy  found,  sufficient  to  justify  the  action  of 
the  court  below.  This  position,  it  is  contended, 
is  sustained  by  numerous  decisions  of  the  Su- 
I»eme  Court  of  Wisconsin,  upon  the  subject  of 
general  and  special  verdicts,  as  defined  and  reg- 
ulated by  the  laws  of  that  State  in  force  when 
this  action  was  tried. 

It  is  not  necessary,  in  this  opinion,  to  enter 
npoD  an  examination  of  those  decisions,  nor  to 
consider  how  far  the  local  law  controls  in  de- 
tomining,  either  the  essential  requisites  of  a 
•pedal  vwdict  in  the  courts  of  the  United  States, 
nor  the  conditions  under  which  a  judgment  will 
be  presumed  to  have  been  supportra  by  facts 
oOer  than  those  set  out  in  a  special  verdict. 
The  difficulty  we  have  arises  from  other  consid- 
etations.  The  record  discloses  that  the  defend- 
ants had  a  determination,  by  the  jury,  of  a  part 
of  the  facts,  while  other  facts,  upon  which  the 
final  judgment  was  rested,  were  found  by  the 
cooit  to  nave  been  conceded  or  not  disputed. 
If  we  should  presume  that  there  were  no  ma- 
terial facts  considered  by  the  court  beyond 
those  found  in  the  answers  to  special  questions, 
then,  as  we  have  seen,  the  facts  found  do  not 
anthorijM  the  Judgment.  If,  on  the  other  hand, 
ve  dtoold  adjudge  it  to  have  been  defendants' 
<ivty  to  preserve  the  evidence  in  a  bill  of  excep- 
tiona,  and  that,  in  deference  to  the  dedsions  of 
Qm  state  court,  it  should  be  presumed  that  the 
"facts  conceded  or  not  disputed  at  the  trial" 
'*tR,  in  connection  with  the  facts  ascertained 
hy  the  jury,  ample  to  support  the  judgment, 
■»«  then  have  a  case,  at  mw,  which  the  jury 
*»  sworn  to  trv,  determined,  as  to  certain  ma- 
total  facts,  by  tte  court  alone,  without  a  waiver 
«jnry  trial  as  to  such  facts.  It  was  the  prov- 
ince (rf  the  jury  to  pass  upon  the  issues  of  fact^ 
and  it  wag  the  right  of  the  defendants,  seeurAf 
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by  the  Constitution  of  the  United  States,  to 
have  them  do  so.  That  right  could  have  been 
waived,  but  It  could  not  be  taken  from  them 
by  the  court.  If,  upon  the  trial,  all  the  facts  es- 
sential to  recovery  had  been  undisputed,  or  so 
conclusivelv  established  the  cause  of  action  as 
to  have  authorized  the  withdrawal  of  the  case 
altogether  from  the  jurv,  by  a  peremptoiy  in- 
struction to  find  for  plaintiffs.  It  would  still 
have  been  necessary  that  the  jury  make  its  ver- 
dict, albeit  in  conformitv  with  the  order  of  the 
court.  The  court  could,  not,  consistently  with 
the  constitutional  right  of  trial  by  jury,  submit 
a  part  of  the  facts  to  the  jury,  and  itself  deter- 
mine the  remainder,  without  a  waiver  by  the 
defendants  of  a  verdict  by  the  jury.  In  civil 
cases,  other  than  those  inequity  ana  admiralty, 
and  except  where  it  is  otherwise  provided  m 
bankruptcy  proceedings,  "  the  trial  of  issues  of 
fact " — that  IS,  of  all  the  material  issues  of  fact 
— "  in  the  circuit  courts  shall  be  by  jury,"  un- 
less the  parties,  or  their  attorneys  of  record, 
stipulate  in  writing  for  the  waiver  of  a  jury. 
R.  S.,  sees.  648.  649.  There  is  no  such  stipula- 
tion in  this  case,  and  there  is  nothing  in  the 
record  from  which  such  stipulation  or  waiver 
may  be  inferred.  It  has  been  often  said  by  this 
court  that  the  trial  by  jury  is  a  fundamental 
guaranty  of  the  rights  and  liberties  of  the  peo- 
ple. Consequently,  every  reasonable  presump- 
tion should  be  indulged  against  its  waiver.  For 
these  reasons,  the  judgment  below  must  be  re- 
versed. 

One  other  point  discussed  by  counsel  for  de- 
fendants in  error  must  be  noticed.  He  insisted 
that  the  order  of  reversal,  if  one  be  made,  should 
be  accompanied  by  a  direction  to  the  court  be- 
low to  restrict  the  next  trial  to  such  issues  as 
are  not  covered  by  the  answers  of  the  jiuy  to 
special  questions.  In  supp>ort  of  this  position 
we  have  been  referred  to  several  adjudications 
which  seem  to  recognize  the  authority  of  the 
court,  when  setting  aside  a  judgment,  to  re- 
strict the  subsequent  trial  to  such  i^es  as 
were  not  passed  upon  by  the  jury  at  the  first 
trial.  Whether  this  contention  be  sound  or  not, 
we  need  not  now  determine,  for  the  reason  that 
the  grounds  upon  which  it  rests  have  no  exist- 
ence, where,  as  here, the  case,  as  to  the  issues  tri- 
able by  jury,  was  not  submitted  to  the  iury  in  the 
mode  required  by  law.  There  it,  iJien,  no  al- 
tematiteout  to rm&ne  tlte  jitdgment,  with  direc- 
tions that  a  trial  be  had  upon  cUl  tJitnuUerial  it- 
tiuet  of  fact. 

Itxtto  ordered. 

True  copy.    Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  C  8. 
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e. 
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againit  oipeen  and  agenU-^power  of  courts 
— Englitn  dedaiont — constitutional  rights  of 
citizen — ^habeas  corpus— twwi^*  by  Oovem- 
ment— removal  of  suit— certificate  of  sale  for 
taxes — tender  of  taaes  when  unnecessary. 

*!.  The  doctrine  that  the  United  Statea  cannot  be 
sued  88  a  par^  defendant  in  any  oourt  whaterer, 
except  where  Congiees  has  provided  for  such  suit, 
examined  and  refunrmed,  andtiie  nature  of  this  ex- 
emption oonstdered. 

i.  Thla  exemption  is,  however,  limited  to  mita 
asalnst  the  fiTnited  Statea  directly  and  by  name,  and 
cannot  be  auooeesfullT  pleaded  In  faror  of  offloera 
and  agents  of  the  TTnited  Statea,  when  sued  by  pri- 
vate persons  for  property  in  their  poeseaslon  as  such 
offlcen  and  acrenta. 

a  In  such  cases,  a  court  of  competent  jurisdiction 
over  the  paiUea  before  it,  may  inquire  Into  the  law- 
tulneaa  of  the  poaseasion  of  the  United  Statea  aa  held 
by  auch  offloeia  or  agents,  and  give  Judgment  ao- 
cordlng  to  the  reault  of  that  inquiry. 

4.  The  dllterence  In  the  easential  features  of  a 
monarchical  and  republican  form  of  government, 
renders  the  declslong  of  the  English  Courts  on  this 
subject  of  but  little  value  aa  precedents ;  while  an 
examination  of  numeroua  deoldona  of  thia  court, 
from  its  organization  under  the  Constitution  to  the 
present  day,  establishes  the  foregoing  propoeition. 

6.  The  constitutional  provisions  that  no  person 
shall  be  deprived  of  life,  liberty  or  property  with- 
out due  prooees  of  law,  nor  private  property  taken 
for  pubUo  use  without  just  compenaatlon,are  In- 
tended aellmitattona  upon  the  power  of  the  Govern- 
ment in  its  dealings  with  the  citizen,  and  relate  to 
that  claas  of  righn  whose  protection  is  peculiarly 
within  the  province  of  the  judicial  branch  of  the 
Oovemment. 

6.  In  regard  to  the  life  and  liberty  of  the  dUaen, 
the  courte  have  eo  often  ezerdaed  the  power  by 
writ  of  habeas  eoraus,  that  there  remains  no  ques- 
tion about  their  right  to  do  so.  The  cases  here  ex- 
amined show  that  they  are  equally  bound  to  give 
remedy  for  unlawful  invasion  of  rights  of  propwty, 
by  offlcen  of  any  branch  of  the  Oovemment 

7.  The  evils  which  it  is  suggested  may  arise  from 
Interference  of  state  or  other  coiirta  with  the  exer- 
cise of  powera  eaaential  to  government,  are  illusory, 
and  are  insignifloant  in  comparison  with  thepropo- 
sition  that  no  relief  can  be  granted  when  it  is  aa- 
serted  that  the  United  States  has  authorized  the 
wrong. 

8.  Such  suits,  if  commenced  elsewhere,  are  bv  ex- 
isting laws  always  removable  into  a  court  or  the 
United  States,  in  whl<A  injustice  to  the  Oovemment 
will  neither  be  presumed  nor  permitted. 

9.  On  the  trial  of  the  present  case  before  the  jury 
the  title  relied  on  by  defendants  was  a  oertUcate 
of  aale  of  the  land  to  the  United  Statea  by  the  oom- 
misaioners  under  the  Act  of  Congreaa  for  the  collec- 
tion of  direct  taxes,  and  the  certificate  was  Im- 
peached because  of  tiie  refusal  of  the  commlsslonerB 
to  permit  the  owner  to  pay  the  tax,  with  interest 
and  costs,  before  the  day  of  sale,  by  an  agent,  or  in 
any  other  way  than  by  i»yment  in  person. 

1%.  The  oases  of  Bennett  v.  Hunter,  9  Wait,  SW  [76 
U.  S.,XIX.,  ffW];  Tracey  v.  Irwln,  18  Wall.,  649185  U. 
83. XXI.,  788],  and  Atwood  v.  Weem8,99  U.S.,  188 
[XXV,,  171],  re-examined,  and  the  principle  they 
eetabliah  held  to  apply  to  a  purchase  by  the  United 
States  as  well  as  by  a  private  person,  namely,  that 
when  the  commtesionets  had  established  a  uniform 
rule  that  they  would  receivesuch  taxes  from  no  one 
but  the  owner  in  person,  it  avoids  such  sale,  and  a 
tender  ia  unneoeeaary,  ainoe  it  would  be  of  no  avail. 

[N08.  25,  26.] 
Argued  Mar.  10,  IS,  188Z.  Order  for  reargument 

Apr.  S4, 188S.     Reargued  Oct.  18, 19, 188g. 

Decided  Dec.  4, 1883. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Virginia. 

*Head  notea  by  Mr.  Justice  Muxbb. 


KOTB.— TfTiot  to  clue  procees  of  law.  See  note  to 
Fearaona  v.  TewdaU,  9617.  S.,  XXIV.,  436. 

Eminent  domain ;  the  right  U)  payment  for  pri- 
vate property  talten  fnr  ptiWlc  uee,  generatty  rec- 
offntaed;  Tifm  Amendment  to  ConmiutUm  ajtplies 
amy  to  Federal  Oovemment,  and  not  to  State*.  See 
note  to  Withers  v.  Buckley,  61  U.  S.,  XV.,  816. 
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The  history  and  facts  of  tbe  case  fuUy  appear 
in  the  opinion  of  the  court,  and  in  the  dissent- 
ing opimon. 

Messrs.  S.  F.  Phillips.  SoUdtor-Oen.  and 
Weatell  WUloaghlnr,  for  plaintiffs  in  error: 

Tbe  mode  of  proceemng  bv  the  United  States 
isjustifled  by  the  rule  in  Doe  d.  Legh  v.  Roe, 
8  Hees.  &  "W.,  679;  also  by  the  following  cases ^ 
77m  Exc/iange,  7  Cranch,  117;  MaxuieU  ▼.  Leeff, 
2  Dall.,  881;  Florida  v.  Oeon/ia,  17  How.,  478- 
(58  U.  S.,  XV.,  181). 

The  object  of  the  suit  is  to  recover  from  the 
possession  from  the  United  States,  and  can  be 
maintained  only  by  inva^dating  this  record  ti-^ 
tie  of  the  United  States.  It  £,  therefore,  in 
substance,  a  controversy  between  Lee  on  one 
side,  and  the  United  States  on  tbe  other. 

A  principle,  underlying  all  the  authorities- 
relating  to  ue  jurisdiction  of  courts,  is,  that  the 
8overe%n  power  of  any  Nation  being  supreme., 
is  not  amenable  to  the  judicial  department, 
and  will  not  permit  process  against  itself,  ei- 
ther directly  or  indirectly,  or  allow  its  opera- 
tions or  instrumentalities  to  be  affected  or  dis- 
turbed except  by  special  consent.  It  cannot 
admit  of  coercion  by  judicial  process.  Hence, 
tbe  well  known  proceedings  at  common  law,  b' 
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petition  of  right,  and  Mon»trans  de  droit. 
Com.,  Vol.  3,  p.  286. 

Reference  is  made  in  this  connection  to  the 
following  English  authorities:  Sadlertf  Case,  4 
Coke,  55  a;  Staimdeforde,  Prerog.,  72  a,  b,  606; 
6  Com.  Dig.,  at.  Prerog.,  64,  67;  Year  Books. 
3d  Edw.,  171;  TlieBanJcers,  14  Howell  St.  Tr., 
28,  78,  81,  82;  Barclay  v.  RusseU,  3  Ves.,  486; 
Mitf.  Ch.  PL,  Zl;  HoveTidenY.  AnneAey,  28ch. 

6  Lef.,  617 ;  Anonymou*,  1  Anst.,  215 ;  6  Bac 
Abr.,  569,  570. 

Special  attention  is  called  to  the  case  of  Doe 
d.  Legh  v.  Roe,  8  Meea.  &  W.,  679,  where  in 
ejectment  a  suggestion  was  made  by  the  At- 
tomey-Oeneral,  as  in  this  case,  whereupon  a 
rule  issued,  and  was  made  absolute,  the  doc- 
trines now  asserted  being  fully  maintained.  See, 
also,  AUy-Qen.  v.  EalleU,  15  Mees.  &  W.,  106. 

But  this  doctrine  is  as  folly  maintained  in 
this  country. 

In  No.  81  of  the  Federalist,  the  author  says: 

"  It  is  inherent  in  the  nature  of  sovereignty, 
not  to  be  amenable  to  the  suit  of  a  individual 
without  its  consent.  This  is  the  general  sense 
and  general  practice  of  mankind. 

See,  also,  Cohens \.  Virginia,  6  Wheat.,  264; 
Ghislwlm  v.  Georgia,  2  Dall.,  419;  U.  8.y. 
Clarke,  8  Pet.,  444;  U.  8.  v.  EcMord,  6  Wall.. 
484(78  U.  S.,  XVm,  my.  Field  v.  U.  8.,  9 
Pet.,  201;  1  Story,  Eq.  PL,  sec.  69  and  n./ 
nm  V.  U.  a.,  9  How.,  889;  Reeside  v.  Walker, 
11  How.,  290. 

For  this  purpose,  reasoning  employed  in  judg- 
ments upon  prize  cases  is  pertinent.  77ie  Siren, 

7  Wall.,  152  (74  U.  S.,  XIX.,  129);  The  Dads, 
10  Wall.,  15  (77  U.  8.,  XIX.,  875);  The  Light 
Boate,  11  Allen,  151,  Case  \.  TerreU.  11  Wall., 
199  (78  U.  8.,  XX..  184). 

The  fact  that  the  Umted  States  are  in  po8» 
session,  brings  the  present  within  the  prindples 
established  by  these  cases. 

More  than  that,  the  property  is  in  govem- 
ment  use. 

Final  process,  besides  interfering  with  the 
possession,  will  seriously  disturb  the  operations 
of  the  Government.  It  will  do  much  more  than 
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deprive  the  TJnited  States  of  property.  A  pro- 
ceeding like  tbis  against  officers  in  cn^^  of  a 
fortiflcatioii  is  mentioned  in  Carr  v.  07  S.,  98 
U.  S.,488  (XXV.,  211),  as  a  legal  absurdity. 
Uimmfpi  V.  Minaon,  i  Wall.,  475  (71  U.  8., 
XVm.,437);  Dobbins  v.  Ckmn.,  16  Pet.,  485; 
QiUe<i(»-  V.  Day,  11  WaU.,  113  (78  U.  S.,  XX., 
123);  ikCuOoek  v.  Maryland,  i  Wheat.,  816; 
EtrritY.  Dennie,  3  Pet.,  292. 

Mttm.  'William  D.  Shipman,  William 
i,  Bobertson.  S.  F.  BcmmIi.  Francis  L. 
Mith  and  Leigh  R.  Page,  tot  defendant  in  error: 
It  may  be  conceded  as  a  ^neral  proposition, 
that  the  political  corporation  known  as  the 
United  States  cannot  be  directly  sued,  either  at 
I»w  or  in  equity.  It  is  exempt  from  coercive 
1^  proce»,on  the  ground  that  it  is  a  sovereign 
power,  not  amenable  to  the  jurisdiction  of  the 
dril  tribunals.  So  much  of  the  modem  £n- 
^tsh  law  on  the  subject  seems  to  have  been 
adopted  by  the  courts  of  this  country;  although 
the  doctrine  has  been  stigmatized  by  one  very 
learned  Justice  of  this  court  as  a  "Branch  of  a 
ffluch  more  extensive  principle,  on  which  a 
^an  of  systematic  despotism  has  lately  been 
lonned  in  England  and  prosecuted  with  un- 
wearied assiduity  and  care." 

Wilson,  J.,  in  Uiisholm  v.  Georgia,  2  Dall., 
458. 

The  same  doctrine  was  repudiated  by  the 
ChitfJtutieeot  this  court. 

Jay,  Ch,  J., Uiitholm  T.  Oeorgia,  2  DalL,  472, 
4(8. 

The  following  authorities  show  to  what  ex- 
tent this  doctrine  has  been  sanctioned  by  this 
court: 

r.  S.  V.  Clarke,  8  Pet.,  436;  U.  8.  v.  MeLe- 
i»ere,  4  How.,  286;  BiU  v.  U.  8.,  9  How.,  386; 
Btetide  v.  Walker,  11  How.,  272;  NaUont  v. 
JbHwon,  24  How.,  195  (65  U.  8.,  XVI.,  628); 
The  SiTvn,  7  Wall.,  152  (74  U.  8.,  XIX.,  129); 
The  Davis,  10  Wall.,  15  (77  T7.  S.,  XIX,  875). 
These  cases  are  the  principal  ones  in  which 
the  doctrine  of  the  exemption  of  the  sovereign 
power  from  suit  has  been  dwelt  upon,  or  m 
which  it  is  supposed  to  have  been  affirmed,  ex- 
«pt  tiie  cases  of  Carr  v.  U.  8.,  98  U.  S.,  488 
(XXV.,  211),  and  James  y.  CampbeU,  104  U.  8., 
»«(XXVI..  786),  decided  at  the  last  Term. 

They  may  be  said  to  affirm  the  following 
propositions: 

nrst.  »  ♦  •  That  no  suit  can  be  maintained 
directly  against  the  United  States  without  its 
consent  expressed  in  an  Act  of  Congress. 

Second.  *  •  •  As  a  necessary  consequence, 
this  immunity  of  the  sovereign  power  from  suit 
cannot  be  waived  by  any  officer  of  the  Glovem- 
ii»it,  nor  by  all  of  them  combined. 

Third.  •  •  •  That  the  property  of  theUnited 
^tes,  to  which  they  have  an  undisputed  title, 
onnot  be  proceded  agaiast  and  their  officers  dis- 
poHessed,  for  the  purpose  of  enforcing  a  lien  on 
wch  property. 

We  are  aware  of  no  case  in  which  it  has  ever 
l*™  held  in  tliis  country  that  the  mere  possession 
of  the  agents  or  officers  of  the  Government,  of 
however  high  rank,  without  valid  title  in  the 
Goremment  itself,  exempted  them  from  suit 
aal  ousted  the  Jurhdletion  of  the  court.  This 
coort  has  practically  and  repeatedly  repudiated 
•ny  such  docMne,  as  win  be  clearly  seen  by  an 
ciamination  of  several  cases  which  cover  the 
period  from  1815  to  1870. 
See  18  Otto. 


Meigs  v.  JfUung,  9  Cranch,  11;  Wilcox  v. 
Jackson,  18Pet^98;  Brown  v.  Hugeril  How., 
805  (62  U.  S.,  XVI.,  125);  Grisar  v.  ifeDoieeU, 
6  Wall.,  868  (73  U.  S.,  XVIU.,  863):  Ctoofey  v. 
O'Connor,  12  Wall.,  891  (79  U.  8.,  XX.,  446). 

The  United  States,  in  the  purchase  of  this 
property,  acted  in  the  mere  exercise  of  a  corpo- 
rate right,  and  not  in  the  exercise  of  any  of  the 
attributes  of  a  poUtical  sovereign. 

mioi  V.  Van  Voont,  8  Wall.,  Jr.,  802. 

Its  possession  is,  therefore,  that  of  a  pur- 
chaser; and  mere  possession,  whatever  its  char- 
acter, is  never  allowed  to  prevail  over  one  who 
holds  a  valid  title. 

The  character  of  the  title  claimed  is  well 
known  to  this  court.  Three  times  have  such 
documents  been  pronoimced  void,  and  convey- 
ing no  title  whatever  to  the  bidder  at  the  sale. 
By  a  rule  early  adopted  and  uniformly  acted 
upon  by  the  comniisnoners,  they  refused  to  re- 
ceive the  tax  unless  tendered  by  the  owners  in 
person.  This  court  has  held  that  such  certifi- 
cates were  void. 

Bennett  v.  Hunter.  9  Wall.,  826  (76  U.  8., 
XIX.,  67%  Taeey  v.  Irtein,  18  WaU.,  549  (85 
U.  8.,  XXI.,  786);  Atieoodv.  Weemt,  99  U.  8., 
188  (XXV.,  471). 

Mr.  Justice  Miller  delivered  the  opinion  of 
the  court: 

These  are  two  writs  of  error  to  the  same 
judgment,  one  prosecuted  by  the  United  States, 
eo  nomine,  and  the  other  by  the  Attorney-Gen- 
eral of  the  United  States,  in  the  names  of  Fred- 
erick Kaufman  and  Richard  P.  Strong,  the  de- 
fendants against  whom  judgment  was  rendered 
in  the  circuit  court. 

The  action  was  originally  commenced  in  the 
Circuit  Court  for  the  County  of  Alexandria,  in 
the  State  of  Virginia,  by  the  present  defendant 
in  error  against  Kaufman  and  Strong  and  a 
great  number  of  others,  to  recover  possession  of 
a  parcel  of  land  of  about  eleven  hundred  acres, 
known  as  the  Arlington  estate.  It  was  an  ac- 
tion of  ejectment  in  the  form  prescribed  by  the 
Statutes  of  Virginia,  under  which  the  pleadings 
are  in  the  names  of  the  real  parties,  plaintiff 
and  defendant. 

As  soon  as  the  declaration  was  filed  in  that 
court,  the  case  was  removed  into  the  Circuit 
Court  of  the  United  States  by  writ  of  certiorari, 
where  all  the  subsequent  proceedings  took  place. 
It  was  tried  by  a  jury,  and  during  the  progress 
of  the  trial  an  order  was  made  at  the  request 
of  the  plaintiff  dismissing  the  suit  as  to  all  of 
the  defendants  except  Kaufman  and  Strong. 
Against  each  of  these,  a  judgment  was  rendered 
for  s^Kurate  parcels  of  the  land  in  controversy, 
namely:  against  Kaufman  for  about  two  hun- 
dred acres  of  it,  constituting  the  National  Cem- 
etery and  included  within  its  walls;  and  against 
Strong  for  the  remainder  of  the  tract,  except 
seventeen  acres  in  the  possession  of  Maria  8y- 
phax. 

As  the  United  States  was  not  a  party  to  the 
suit  below  and,  while  defending  the  action  by 
its  proper  law  officers,  expressly  declined  to 
submit  itself  as  a  defendant,  to  the  jurisdiction 
of  the  court,  there  may  exist  some  doubt  wheth- 
er it  haa  a  right  to  prosecute  the  writ  of  error 
in  its  own  name;  but  as  the  judgment  against 
Kaufman  and  Strong  is  here  on  their  writ  of 
error,  and  as  under  uiat  writ  aU  the  questions 
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are  raised  which  can  be  raised  under  the  other, 
their  writ  being  prosecuted  in  the  interest  of 
the  United  States,  and  argued  here  by  the  So- 
licitor-General, the  point  is  immaterial  and  the 
question  has  not  been  mooted; 

The  first  step  taken  in  the  case  'after  it  came 

into  the  Circuit  Court  of  the  United  States  was 

the  filing  in  the  clerk's  office  of  that  court  of 

the  following  paper  by  the  Attorney-General : 

"  Georoe  W.  C.  Lbs,       1 

Fbedekick  Kaufman,       f  ^  ejectment. 

R.  P.  Strong  and  others.    J 

And  now  comes  the  Attorney-General  of  the 
United  States  and  suggests  to  the  court  and 
gives  it  to  understand  and  be  informed  (sppear- 
mg  only  for  the  purpose  of  this  motion)  that  the 
property  in  controversy  in  tliis  suit  has  been  for 
more  than  ten  years  and  now  is  held,  occupied 
and  possessed  by  the  United  States,  through  its 
officers  and  agents,  charged  in  behalf  of  the 
Government  of  the  United  States  with  the  con- 
trol of  the  property,  and  who  are  in  the  actual 
possession  thereof,  as  public  property  of  the 
United  States,  for  public  uses,  in  the  exercise 
of  their  sovereign  and  constitutional  powers  as 
B  military  station,  and  as  a  national  cemetery 
established  for  the  burial  of  deceased  soldiers 
and  sailors,  and  known  and  designated  as  the 
'Arlington  Cemetery,'  and  for  the  uses  and  pur- 
poses set  forth  in  the  certificate  of  sale,  a  copy 
of  which,  as  stated  and  prepared  by  the  plaint- 
iflf  and  which  is  a  true  copy  thereof,  is  annexed 
hereto  and  filed  herewith,  under  claim  of  title, 
as  appears  by  the  said  certificate  of  sale,  and 
which  was  executed,  delivered  and  recorded  as 
therein  appears. 

Wherefore,  without  submitting  the  rights  of 
the  Government  of  the  United  States  to  the  ju- 
risdiction of  the  court,  but  respectfully  insist- 
ing that  the  court  has  no  jurisdiction  of  the 
subject  in  controversv,  he  moves  that  the  dec- 
laration in  said  suit  be  set  aside,  and  all  the 
proceedings  be  stayed  and  dismissed,  and  for 
such  other  order  as  may  be  proper  in  the  prem- 
ises. Chas.  Devens, 

Ate;/  Qcn'l  U.  8." 

The  plaintifl  demurred  to  this  suggestion  and, 
on  hearing,  the  demurrer  was  sustamed. 

The  case  was  thereupon  tried  before  a  jury 
on  the  general  issue  pleaded  by  defendante 
Kaufman  and  Strong,  in  the  course  of  which 
the  question  raised  by  this  suggestion  of  the 
Attorney-G^eneral  was  again  presented  to  the 
court  by  prayers  for  instruction,  which  were 
rejected  and  exceptions  taken. 

The  plaintiff  offered  evidence  establishing 
title  in  himself  by  the  will  of  his  grandfather, 
George  Washington  Parke  Custis,  who  devised 
the  Arlington  estate  to  his  daughter,  the  wife 
of  General  Robert  E.  Lee,  for  life,  and  after 
her  death  to  the  plaintiff.  This,  with  the  lon^ 
possession  under  that  tide,  made  &  prima  /ocm 
right  of  recovery  in  plaintiff. 

The  title  relied  on  by  defendants  was  a  tax 
sale  certificate  made  by  the  commissioners  ap- 
pointed under  the  Act  of  Congress  of  June  7, 
1862  [12  Stat,  at  L.,  422],  "for  the  collection 
of  direct  taxes  in  the  insurrectionary  districts 
within  the  United  States,"  as  amended  by  the 
Act  of  February  6, 1868  [12  Stat,  at  L.,  640]. 
At  this  sale,  the  land  was  bid  in  by  said  Com- 
missioners for  the  United  States,  and  a  certifi- 
174 


cate  of  that  fact  was  given  by  these  commis- 
sioners and  introduced  on  the  trial  as  evidence 
by  defendants. 

If  this  sale  was  a  valid  sale,  and  the  certificate 
conveyed  a  valid  title,  then  the  title  of  plaintiff 
was  thereby  devested  and  he  could  not  recover. 

If  the  proceedings  evidenced  by  the  tax  sale 
did  not  transfer  the  title  of  the  property  to  the 
United  States,  then  it  remained  in  the  plaint- 
iff and,  so  far  as  the  question  of  title  was  con- 
cerned, Ws  recovery  was  a  rightful  one. 

We  have  then  two  questions  presented  to  the 
court  and  jury  below,  and  the  same  questions 
arise  in  this  court  on  the  record  : 

1.  Could  any  action  be  maintained  against  the 
defendants  for  the  possession  of  the  land  in  con- 
troversy, under  the  circumstances  of  the  relation 
of  that  possession  to  the  United  States,  however 
clear  the  legal  right  to  that  possession  might  be 
in  pkintiff  ? 

2.  If  such  an  action  could  be  maintained, wa» 
the  prima  facie  title  of  plaintiff  devested  by  the 
tax  sale  and  the  certificate  given  by  the  com- 
missioners? 

It  is  believed  that  no  division  of  opinion  exists 
among  the  members  of  this  court  on  the  propo- 
sition that  the  rulings  of  law,  under  which  the 
latter  question  was  submitted  by  the  court  to 
the  jury,  was  sound;  and  that  the  jury  were  au- 
thorized to  find,  as  they  evidently  did  find, that 
the  tax  certificate  and  the  sale  which  it  recited, 
did  not  devest  the  plaintiff  of  his  title  to  the 
property. 

For  this  reason  we  will  consider  first  the  as- 
simment  of  errors  on  that  subject. 

No  substantial  objection  is  seen  on  the  face  of 
the  certificate,  to  its  validity,  and  none  has  been 
seriously  urged.  It  was  admitted  in  evidence 
by  the  court  and,  unless  impeached  by  extrinsic 
evidence  offered  by  the  plamtiff,  it  defeated  hi» 
title. 

When  this  tax  sale  was  made,  the  Act  of  Feb- 
ruary 6,  1863,  which  amended  the  original  Act 
of  June  7,  1863,  by  substituting  a  new  section 
7  for  that  of  the  former,  was  in  force.  It  de- 
clares that  the  ceitificate  of  the  commissioners 
given  to  the  purchaser  at  such  sale,  "Shall  be 
received  in  all  courts  and  places  as  prima  facie 
evidence  of  the  regularity  and  validity  of  said 
sale,  and  of  the  title  of  the  said  purchaser  or 
purchasers  under  the  same;"  and  that  it  "Shall 
only  be  affected  as  evidence  of  the  regularity 
and.  vaUdity  of  sole  by  establishing  the  fact, that 
said  property  was  not  subject  to  taxes,  or  that 
the  taxes  had  been  paid  previous  to  sole,  or  that 
the  property  had  been  redeemed  according  to 
the  provisions  of  this  Act" 

It  is  in  reference  to  the  clause  which  permlta 
the  certificate  to  be  impeached,  by  showmg  that 
the  taxes  had  been  paid  previous  to  sale,  that  the 
plaintiff  in  the  present  case  introduced  evidence. 

This  court  has,  in  a  series  of  cases,  established 
the  proposition,  that  where-the  commissioners 
refused  to  receive  such  taxes,  their  action  in 
thus  preventing  payment  was  the  equivalent  of 
myment,in  its  enect  upon  the  certificate  of  sale. 
Bennett-v.  BMnfer,9Wall.,826[76U.  8.,  XIX., 
6721;  Tracey  v.  Irtciri,  18  WalL,  649  [85  U.  8.. 
XXI.,  786]  ;  Atuxiod  v.  Weemt,  99  U.  8..  183 
[XXV.,  471]. 

There  are  exceptions  to  the  mlinK  of  the 
court  on  the  admission  of  evidence,ana  instruc- 
tions to  the  jury  given  and  refused  on  this  sab- 
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Ject,  which  are  made  the  foundation  of  several 
aasiciiineiits  of  error. 

^Ul  that  is  necesaaiy  to  be  considered  in  this 
nutter  ia  presented  in  the  instnictions  granted 
iDd  refused.  Tlie  point  in  issue  is  fairer  raised 
I7  the  following,  given  at  tlie  request  of  plaint- 
m  and  against  ue  objection  of  defendants. 

"If  ttte  lury  believe  from  the  evidence  that 
the  oommissioners,  prior  to  Januaiy  11,  1864, 
eatabUshed,  announced  and  unifonmy  followed 
a  eeneral  rule,  under  which  they  refused  to  re- 
Mn  on  property  which  had  been  advertised 
for  sale  from  anyone  but  the  owner  or  a  party 
in  interest,  in  person,  when  offered,  the  amount 
diugeaUe  upon  said  property  by  virtue  of  the 
sud  Acts  of  Congress,  then  said  rule  dispensed 
with  the  necessity  of  a  tender  and,  in  the  ab- 
Knce  of  proof  to  the  contrary.the  law  presumes 
that  said  amount  would  have  been  paid,and  the 
coart  instructs  the  jury  that,  upon  such  a  state 
offsets,  the  sale  of  the  properly  in  controversy 
made  on  the  11th  day  of  January,  1864,  wasun- 
aothorized,  and  conferred  no  title  on  the  pur- 
diaier ;"  and  by  instructions  six  and  seven, 
riTCT  at  the  request  of  defendants,  in  the  fol- 
wwing  hngnage : 

6.  The  borden  of  proof  is  npon  the  plaintiff 
to  establish  the  fact  tiiatthetazcommisisionerB, 
before  the  sale  of  this  property,  made  a  general 
rale  not  to  receive  taxes  except  from  the  owner 
m  person  after  the  advertisement  and  before  the 
Mle;  and  if  the  jurr  believe  titat  only  two  such 
hetances  occurred  before  the  sale  of  this  prop- 
erty, and  if  there  is  no  evidence  that  the  other 
two  commissioners  or  either  of  them  overacted 
under  such  rule  or  practice.except  Commission- 
er Hawxhurst,  or  that  they  or  either  of  them 
ever  concurred  in  such  action  before  the  sale  of 
this  property,  then  the  said  two  instances  in 
which  Mr.  Hawxhurst  alone  acted  do  not  estab- 
hih  the  said  practice  by  the  Board  of  Commis- 
sioQers  before  the  sale  of  tUs  property,  in  a  suf- 
ficient manner  to  render  the  certificate,  of  sale 
et  this  property  invalid. 

7.  In  order  to  establish  a  general  practice  or 
rale  of  the  board  of  commissioners,  not  to  re- 
oerre  taxes  except  from  tiie  owner  in  person, 
sfter  advertisement  and  before  sale,  before  the 
date  of  the  sale  of  the  properdin  controversy, 
the  jiny  must  find  from  evidence  produced  on 
this  trial  that  a  majority  of  such  board  adopted 
wch  practice,  or  rule,  or  concurred  therein,  be- 
fore uie  date  of  the  «de  of  this  property;  and 
in  the  absence  of  proof  to  the  contrary  the  law 
presumes  that  a  majority  of  such  board  did 
Dot  adopt  such  practice  or  rule,  or  concur 
theninlKfore  such  date." 

We  think  these  presented  correctiy  to  the 
jiuj  the  principle  established  by  the  cases  in 
ihis  court  above  referred  to;  that  is,  that  the 
commissioners  themselves  having  established 
and  acted  upon  a  role,  that  pavment  of  the 
tans  after  ^vertisement  would,  be  received 
fnan  no  one  but  the  owner  of  the  land  appear^ 
h>g  in  person  to  pay  them,  that  if  offered  by 
his  tenant,  his  agent  or  his  attorney  in  fact 
*ily  appointed,  it  would  be  nrfected,  it  would 
be  an  wk  ceremony  for  any  of  these  to  make 
thec^er,  and  an  actaal  tender  by  such  persons, 
as  it  would  certainly  not  be  accepted,  need  not 
liemade.  That  the  commissioners,  having  in 
te  encotion  of  the  law  acted  upon  a  rule 
''UchdeiBlvedtbe  owner  of  the  land  of  an  im- 
8ee  16(>rTO. 


portant  right;  a  right  which  went  to  the  root 
of  the  matter;  a  right  which  has,  in  no  instance 
known  to  tis  or  cited  by  counsel,  been  refused 
to  a  taxpayer,  the  sale  made  under  such  cir- 
cumstances is  invalid,  as  much  so  as  if  the  tax 
had  been  actually  paid  or  tendered.  The  propo- 
sition is  thus  expressed  by  this  court  at  its  ust 
Term,  in  the  case  of  HtUi  v.  Bank  [XXVI., 
10S2^,  as  the  result  of  the  cases  above  cited: 
"  It  IS  a  general  rule  that  when  the  tender  or 
performance  of  an  act  is  necessary  to  the  estab- 
lishment of  any  right  against  another  party, 
this  tender  or  offer  to  perform  is  waived  or  iJe- 
oomes  unnecessary  when  it  is  reasonably  cer- 
tain that  the  offer  will  be  refused." 

The  application  of  these  decisions  to  the 
case  before  us  is  denied  by  counsel  on  two 
grounds.  The  first  of  these  is,  that  the  case  of 
Bennett  v.  Hunter  [76  V.  S.,  XIX.,  672],  was 
decided  on  the  language  of  the  Act  of  18^,  and 
that  due  attention  was  not  given  to  the  peculiar 
language  of  the  substituted  section  7  01  the  Act 
of  1868,  which  says  that  "  When  the  owner  of 
the  land  shall  not  on  or  before  the  day  of  sale 
appear  in  perton  before  said  board  of  commis- 
sioners and  pay  the  amount  of  the  tax,  with, 
ten  per  centum  interest  thereon,  with  the  costs 
of  advertising  the  same,  or  request  the  same  to 
be  struck  off  to  a  purchaser  for  a  less  sum  than 
two  thirds  of  the  assessed  value  of  said  several 
lots  or  parcels  of  ground,  the  said  Commission- 
ers shaU  be  authorized  at  said  sale  to  bid  off  the 
same  for  the  United  States  at  a  sum  not  exceed- 
ing two  thirds  of  the  assessed  value  thereof." 
It  is  argued  from  this,  that  no  right  to  pay  the 
tax  under  thit  statute  existed  except  by  the 
owner  in  person. 

The  reply  to  this  is,  that  in  the  cases  of  Ben- 
nett V.  Hunter  and  Traeef  v.  Irwin,  the  sales 
that  were  under  consideration  are  clearly  shown 
by  the  reports  to  have  been  made  after  the  Act 
of  1863,  and  it  is  believed  that  no  sale  for  taxes 
was  made  under  the  original  tax  law  until  after 
that  amendment  was  passed,  and  that  all  the 
officers  charged  with  the  duty  of  collecting  that 
tax  were  aware  of  the  language  of  the  new  7th 
section.  It  is  quite  apparent  irom  the  opinion 
of  Ch.  J.  Chase,  who  spoke  for  the  court  in  the 
case  of  Bennett  v.  Hunter,  and  who  was  Secre- 
tory of  the  Treasury  when  both  statutes  were 
enacted,  that  he  imderstood  well  that  he  was 
deciding  the  very  question  raised  by  the  require- 
ment to  appear  in  person  in  the  latter  Act,  and 
intended  to  decide  that,  notwithstanding  this, 
the  owner  had  a  right  to  pay  the  tax  before 
sale  by  an  agent  or  a  friend. 

B^des,  Uiere  was  no  other  provision  of 
either  the  Act  of  1862  or  the  amendment  of 
1868,  which  gave  the  owner  the  right  to  pay  at 
all  between  the  advertisement  and  the  sale.  The 
8d  section  of  the  original  Act  gave  the  ri^t  to 
pay  for  sixty  days  alter  the  tax  commissioners 
had  fixed  the  amount  of  the  tax,  and  no  longer; 
and  the  7tb  section  of  that  Act,  as  well  as  its 
substitute  of  1868,  gave  the  right  to  redeem  after 
the  sale  was  made. 

It  is  clear,  therefore,  that  Bennett  v.  Hunter, 
Praeeyv.Irtnn  and  Atieoodv.  Weenw.were  decis- 
ions construing  the  substituted  7th  section  of 
1863. 

In  the  case  of  Turn^  v.  Smith,  14  Wall.,  668 
[81  U.  8.,  XX.,  724],  this  court  in  construing 
the  change  in  the  language  of  the  7th  section, 
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lield  that  Its  object  was  to  authorize  the  United 
States,  by  its  commissioners,  to  bid  more  than 
the  tax  and  costs,  wliich  they  could  not  do  be- 
fore, and  to  limit  them  to  two  thirds  of  its  value; 
and  that,  after  the  amount  of  costs  and  tax  had 
been  bid,  the  United  States  should  not  bid 
against  a  purchaser  named  by  the  owner.  It 
was  probably  in  reference  to  this,  that  the  Act 
required  the  personal  presence  of  the  owner  be- 
fore the  commissioners  to  name  a  purchaser, 
against  whom  the  United  States  should  not 
compete  after  it  was  secured  by  a  bid  which 
covered  the  tax,  interest  and  costs. 

The  other  point  raised  is,  that  the  right  to 
pay  the  taxes  between  the  advertisement  and 
day  of  sale,  in  any  other  mode  thian  by  personal 
appearance  of  the  owner  before  the  commis- 
aionets,  did  not  exist  in  cases  where  the  United 
States  became  a  purchaser.  As  it  could  never 
be  known  until  the  day  of  sale  whether  the 
United  States  would  become  the  purchaser  or 
not,  it  would  seem  that  the  duty  of  the  commis- 
sioners to  receive  the  taxes  was  to  be  exercised 
without  reference  to  the  possibility  of  the  land 
being  struck  oS  to  the  United  States. 

In  the  case  of  Codey  v.  O'Connor,  12  Wall., 
891  [79  U.  S.,  XX.,  446],  it  was  held  that  the 
Act  contemplated  t^t  a  certificate  of  sale  should 
be  given  when  the  United  States  became  the 
purchaser,  as  in  other  cases,  and  no  reason  is 
shown  why  that  certificate  should  have  any 
.greater  effect  as  evidence  of  title  than  in  the 
case  of  a  private  purchaser,  nor  why  it  should 
not  be  subject  .to  the  same  rules  in  determinina; 
Its  validity,  nor  why  the  payment  or  tender  of 
the  tax,  interest  and  costs,  should  not  be  made 
by  an  agent  in  the  one  case  as  in  the  other. 

It  is  proper  to  observe  that  there  was  evi- 
dence, uncontradicted,  to  show  that  3Ir.  Fen- 
dall  appeared  before  the  commissioners  in  due 
time  and  offered,  on  the  part  of  Mrs.  Lee  in 
whom  the  title  then  was,  to  pay  the  taxes,  in- 
terest and  costs,  and  was  told  that  the  commis- 
sioners could  receive  the  money  from  no  one 
but  the  owner  of  the  land  in  person. 

In  all  this  matter  we  do  not  see  any  error  in 
the  rulings  of  the  court,  nor  any  reason  to  doubt 
that  the  jury  were  justified  in  finding  that  the 
United  States  acquired  no  title  under  tax  sale 
proceedings. 

In  approaching  the  other  question  which  we 
are  cailled  on  to  decide,  it  is  proper  to  nudte  a 
clear  statement  of  what  it  is: 

The  counsel  for  plaintiffs  in  error  and  in  oe- 
half  of  the  United  States  assert  the  proposition, 
that  though  it  has  been  ascertained  by  the  ver- 
dict of  the  jury,  in  which  no  error  is  found, 
that  the  plaintiff  has  the  title  to  the  land  in  con- 
troversy, and  that  what  is  set  up  in  behalf  of 
the  United  States  is  no  title  at  all,  the  court  can 
render  no  judgment  in  favor  of  the  plaintiff 
against  the  defendants  in  the  action,  because  the 
l^ter  hold  the  property  as  officers  and  agents  of 
the  United  States,  and  it  is  appropriated  to  law- 
ful public  uses. 

This  proposition  rests  on  the  principle  that  the 
United  States  cannot  be  lawfully  sued  without 
its  consent  in  any  case,  and  that  no  action  can 
be  maintained  against  any  individual  without 
such  consent,  where  the  judgment  must  depend 
on  the  right  of  the  United  States  to  property, 
held  by  such  persons  as  officers  or  agents  for 
the  Qovemment. 
176 


The  first  branch  of  this  prop 
ceded  to  be  the  established  law  < 
and  of  this  court  at  the  present  d 
as  a  necesaarr  or  proper  dedu< 
first,  is  denied. 

In  order  to  decide  whether  tl 
justified  from  what  is  conceded,!' 
ascertain,  if  we  can,  on  what  pi 
emption  of  the  United  States  f  roi 
of  Its  citizens,  is  founded,  and  w 
surround  this  exemption.  In  t 
other  cases  of  like  character,  it 
that  the  doctrine  is  derived  fron 
practices  of  our  English  ancestoi 
IS  beyond  question  that,  from  tl 
ward  the  Fust  until  now,  the  Ki 
was  not  suable  in  the  courts  of 
except  where  his  consent  had  bet 
tition  of  right,  it  is  a  matter  oJ 
tsintr  whether  prior  to  that  tin 
suable,  in  Iiis  own  courts  and  in  h 
acter,  as  other  persons  were.  "W 
thoritv  of  Chi^  Baron  Comyn,  1 
tion,  C,  1,  and  6  Dig.,  67,  Preroj 
the  Mirror  of  Justices,  ch.  1,  sec 
sec.  1,  that  such  was  the  law;  a 
and  Lord  Holt,  that  the  King  nei 
of  common  right  It  is  certain, 
after  the  establishment  of  the  pel 
about  that  time,  as  the  approprii 
seeking  relief  where  the  ascertai 
parties  rights  required  a  suit  aga 
no  attempt  has  been  made  to  su 
any  court,  except  as  allowed  on 

It  is  believed  that  this  petition 
has  been  practiced  and  observed  : 
istration  of  justice  in  England,  hi 
cient  in  securing  the  rights  of  si 
the  Crown,  in  all  cases  appropri 
proceedings,  as  that  which  the  1 
legal  controversies  between  the  si 
King  among  themselves. 

"U  the  mode  of  proceeding  to 
formal  and  ceremonious,  it  is,  n< 
practical  and  efficient  remedy  f  o: 
by  the  sovereign  power  of  indivi 
U.  8.  V.  VKetfe,  11  WalL,  178  [7( 
1811. 

There  is  in  this  country,  how« 
thing  as  the  petition  of  right,  as  th 
thing  as  a  kmgly  head  to  the  Nati 
of  the  States  which  compose  it.  T 
in  no  officer  or  body  the  authori 
that  the  State  shall  be  sued,  exce] 
making  power,  which  may  give 
on  the  terms  it  may  chose  to  imposi 
10  Wall.,  15  [77  tJ.  8.,  XIX.,  875 
has  created  a  court  in  which  it  \u 
suits  to  be  brought  against  the  B 
but  has  limited  such  suits  to  thoi 
contract,  with  a  few  unimportant ' 

What  were  the  reasons  which 
the  King  should  be  sued  in  his  oti 
how  do  tnese  reasons  apply  to  the  ] 
corporate  which  we  aill  the  Uni 
America?  As  regards  the  King 
riven  by  the  old  judges,  was  the  ato 
King|s  sending  a  writ  to  bimsdi 
the  King  to  appear  in  the  Kings 
such  reason  essts  in  our  GJovenm 
ess  runs  in  the  name  of  the  Presid 
be  served  on  the  Attorney-General 
in  the  case  of  GkitMm  v.  wwi 
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419].  Nor  can  it  be  said  that  the  dijpiity  of  the 
floTernment  is  degraded  b^  appearing  as  a  de- 
fendant in  the  courts  of  its  own  cr^ition,  be- 
cause it  is  coD^a&tly  a^)earin^  as  a  partj[  in 
locb  courts  and  submitting  its  nghts,  as  against 
the  citizens,  to  their  judgment 

Jfr.  JuiHee  Qray,  of  the  Suprame  Court  of 
MMBacfausetts,  in  an  able  and  learned  opinion 
lAieh  eshaustB  the  sources  of  information  on 
tUssablect,  says:  "The  broader  reason  is,  that 
it  would  be  inconsistent  with  the  very  idea  of 
sopreme  execntiTe  power,  and  would  endanger 
dK  perf ormanoe  of  the  public  duties  of  the  sov- 
oeign,  to  subject  liim  to  repeated  suits  as  amat- 
let  of  rig^t,  at  tlie  will  of  any  citizen;  and  to 
nbmit  to  this  judicial  tribunals  the  control  and 
dispcMitifHi  of  his  public  property,  his  instni- 
menli  and  means  of  carrying  on  his  gOTemment 
in  war  and  in  peace,  and  the  money  in  his  trMS- 
niy."  Brigg»  t.  The  Liaht  JBoatt,  11  Allen,  162. 
Ai  we  ha^e  no  person  in  this  Government  who 
oercises  supreme  executive  power  or  performs 
the  pobUc  oiities  of  a  sovereign,!!  is  dmcult  to 
•ee  on  what  solid  foundation  of  principle  the 
exemptica  from  liability  to  suit  rests.  It  seems 
BHMt  probable  that  it  has  been  adopted  in  our 
oooits  as  a  part  of  the  general  doctrine  of  pub- 
lidala,  tliat  the  supreme  poww  in  every  State, 
whaever  it  may  reside,  shall  not  be  compelled, 
byprooesa  of  courts  of  its  own  creation,  to  de- 
MM  itself  from  assaults  in  thoee  courts. 

It  is  obvious  that,  in  our  system  of  jurispru- 
denoe,  the  principle  is  as  applicable  to  each  of 
tie  States  as  it  is  to  the  United  States,  except 
in  those  cases  where  by  the  Cionstitution  a  State 
of  die  Union  may  be  sued  in  this  court.  J?.  B. 
(h.  V.  Tmne$$ee,  101  U.  8.,  887  fXXV.,  960]; 
B.B.Oo.r.  Alabama,  Id.,  883  [XXV.,  978]. 

Tliat  the  doctrine  met  with  a  doubtful  re- 
ception in  the  early  history  of  this  court,  may 
be  seen  from  the  opinions  of  two  of  its  justices 
ia  the  case  of  Okukoim  v.  Btat«  of  Owrgia, 
where  Mr.  JuMee  Wilson,  a  member  of  the 
OoQventioa  which  framed  our  Constitution, 
■ftera  learned  examination  of  the  Laws  of  En- 
glud  and  other  States  and  Kingdoms,  sums  up 
tbe  lesolt  bv  sieving:  "  W^  see  nothing  against, 
but  much  tn  favor  of  the  jurisdiction  of  this 
court  over  the  State  of  Georgia,  a  party  to  this 
esBBe."  8  DaU.,  461.  Oh.  J.  Jay  also  consid- 
«nd  the  question  as  affected  by  the  difference 
between  a  republican  state  like  ours,  and  a  per- 
•ooal  sovereCgn,  and  held  that  there  is  no  rea- 
Mo  why  a  State  should  not  be  sued,  though 
dodbting  whether  the  United  States  would  be 
a^Ueet  to  the  same  rule.    3  Dall.,  478. 

lite  first  recognition  of  the  general  doctrine 
br  tUs  court  is  to  be  f  oimd  in  the  case  of 
(Mmm  v.  Virginia,  6  Wheat,  880. 

ne  toina  in  which  Ohitf  Juttiee  Marshall 
(hen  gives  assent  to  the  principle  does  not  add 
■adi  to  it*  force.  "  The  counsel  for  the  de- 
tedaat,"  be  says,  "  has  laid  down  the  general 
pvposltion  that  a  sovereign,  independent  State 
■  not  tnaUe  except  by  its  own  consent"  This 
iiti<m,  be  adds,  will  not  be  con- 


iad  while  the  exemption  of  the  United  States 
•■d  of  the  sevraal  States,  from  being  subjected 
Mdefeadants  to  ordinary  actions  in  the  courts, 
bai  rinoe  that  time  bc«n  repeatedly  asserted 
ben,  the  principle  has  never  been  discussed  or 
tbe  lessons  for  it  given,  but  it  has  always  been 
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treated  as  an  established  doctrine.  U.  8.  v. 
darke,  8  Pet,  486;  Same  v.  McLemore,  4  How., 
286;  BiU  v.  U.  8.,  9  How.,  886;  Mtiont  v. 
Johnson,  24  How.,  195  [86  U.  8.,  XVI.,  . .. 
The  Siren,  7  WalL,  152174  U.  S.,  XIX,  129" 
The  Davis,  10  Wall.,  16  [77  U.  S.,  XIX.,  875"^ 

On  the  other  hand,  while  acceding  to  Hoe 
general  proposition  that  in  no  court  can  the 
United  States  be  sued  directly  by  original  proc- 
ess as  a  defendant,  there  is  abundant  evidence 
in  the  decisions  of  this  court  that  the  doctrine, 
if  not  absolutely  limited  to  cases  in  which  the 
United  States  are  made  defendants  by  name,  is 
not  permitted  to  interfere  with  the  judicial  en- 
forcement of  the  established  rights  of  plaintiffs, 
when  the  United  States  is  not  a  defendant  or  a 
necessary  party  to  the  suit. 

But  little  weight  can  be  given  to  the  decis- 
ions of  the  English  courts  on  this  branch  of  the 
subject,  for  two  reasons: 

1.  In  all  cases  where  the  title  to  property 
came  into  controversy  between  the  Crown  and 
a  subject,  whether  h^d  in  right  of  the  person 
who  was  Ein^  or  as  representative  of  the  Na- 
tion, the  petition  of  ri^ht  presented  a  judicial 
remedy — a  remedy  which  this  court,  on  full 
examination  in  a  case  which  required  it,  held 
to  be  practical  and  efficient  There  has  been, 
therefore,  no  necessity  for  suing  tiie  officers  or 
servants  of  the  King  who  held  possession  of 
such  property,  when  the  issue  could  be  made 
with  the  King  himself  as  defendant 

2.  Another  reason,  of  much  peaiet  weight, 
is  found  in  the  vast  difference  m  the  essential 
character  of  the  two  governments  as  regards 
the  source  and  the  depositaries  of  power. 

Notwithstanding  the  progress  wmch  has  been 
made  since  the  days  of  the  Stuarts,  in  strip- 
ping the  Crown  of  its  powers  and  prerogatives, 
it  remains  true  to-day,  that  the  monarch  is 
looked  upon  with  too  much  reverence  to  be  sub- 
jected to  the  demands  of  the  law,  as  ordinary 
persons  are,  and  the  king-loving  Nation  would 
be  shocked  at  the  spectacle  of  their  Queen  be- 
ing turned  out  of  her  plmtstire  garden  oy  a  writ 
of  ejectment  against  the  gardener.  The  Crown 
renuiins  the  fountain  of  honor,  and  the  sur- 
roundings which  give  dignity  and  majesty  to 
its  possessor  are  cherished  and  enforced  all  the 
more  strictiy  because  of  the  loss  of  real  power 
in  the  government. 

It  is  not  to  be  expected,  therefore,  that  the 
courts  will  permit  their  process  to  disturb  the 
poMession  of  the  Crown  by  acting  on  its  offi- 
cers or  agents. 

Under  our  system  the  peoj^,  who  are  there 
called  milgeets,  are  the  sovereign.  Their  rights, 
whether  collective  or  individual,  are  not  bound 
to  give  way  to  a  sentiment  of  loyalty  to  the  per- 
son of  a  monarch.  The  citizen  here  knows  no 
person,  however  near  to  those  in  power  at 
however  powerful  himself,  to  whom  he  need 
yield  tiie  rights  which  the  law  secures  to  him 
when  it  is  well  administered.  When  he,  in  one 
of  the  courts  of  competent  jurisdiction,  has  es- 
tablished his  right  to  property,  there  is  no  rea- 
son whv  deference  to  uy  person,  natural  or 
artificial,  not  even  the  United  States,  should 

Erevent  him  from  using  the  means  which  the 
m  gives  him,  for  the  protection  and  enforce- 
ment of  that  right 

Another  class  of  cases  in  the  English  courts, 

in  which  attempts  have  been  made  to  subject 
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tbe  public  ships  and  other  property  of  foreij^ 
and  independent  Nations  found  witliin  English 
territorr,  toth^  jurisdiction,  is  also  Inapplica- 
ble to  this  case;  for,  both  by  Uie  English  courts 
and  ours,  it  lias  been  uniformly  held  that  these 
were  questions  the  decisions  of  which,  as  they 
might  involve  war  or  peace,  must  be  primarily 
dewtwith  by  those  departments  of  the  Qovem- 
ment  which  had  the  power  to  adjust  them  bv 
negotiation,  or  to  enforce  the  rights  of  the  citi- 
zen by  war.  In  such  cases  the  Judicial  Depart- 
ment of  this  Qovemment  follows  the  action  of 
the  political  branch,  and  will  not  embarrass  the 
latt^  by  assuming  an  antagonistic  jurisdiction. 
Such  were  the  cases  of  The  Beehange,  7  Cranch, 
116;  Luther  v.  Borden,  7  How.,  42;  Oeorgia  v. 
Btanton,  6  WalL,  76  [78  U.  8.,  XVIU.,  725]. 

The  earliest  case  in  tliis  court  in  which  the 
true  rule  is  laid  down,  and  which,  bearing  a 
close  analogy  to  the  one  before  us,  seems  de- 
cisive of  it,  is  tliat  of  V.  8.  v.  Petert,  5  Cranch, 
115.  In  an  admiralty  proceeding,  commenced 
before  the  formaticm  of  the  Constitution  and 
which  afterwards  came  into  the  District  Court 
of  the  United  States  for  Fennsvlvania,  that 
court,  after  full  hearing,  had  decided  that  the 
libelants  were  entitled  to  the  proceeds  of  the 
sale  of  a  vessel,  condemned  as  prize  of  war, 
which  had  come  to  Uie  possession  of  David 
Rittenhouse,  as  Treasurer  of  the  State  of  Penn- 
sylvania. The  District  Judge  had  declined  to 
issue  any  process  to  enforce  his  decree  against 
the  representatives  of  Rittenhouse,  on  the 
ground  that  the  funds  were  held  as  the  prop- 
erty of  that  State,  and  that  as  the  State  could 
not  be  subjected  to  judicial  process,  neither 
could  the  officer  who  held  the  money  in  her 
right.  The  analogy  to  the  case  before  us  will 
be  seen,  when  it  is  further  stated  that  the 
examination  of  the  case  and  the  decree  of 
the  court  had  passed  upon  this  claim  of  the 
State  to  the  money,  which  had  been  fully  pre- 
sented, and  had  decided  that  the  libelants 
and  not  the  State  were  legally  entitled  to  it.  In 
that  case,  as  in  this,  it  was  argued  that  the  suit 
was  in  reality  against  the  State.  But  on  an  ap- 
plication for  a  writ  of  moTidamut,  to  compel 
the  Judge  of  the  district  court  to  proceed  in 
the  execution  of  his  decree,  it  was  granted.  In 
delivering  the  opinion,  Maishall,  Oh.  J.,  says: 
"  The  State  cannot  be  made  a  defendant  to  a 
suit  brought  by  an  individual,  but  it  remains 
the  duty  of  the  courts  of  the  United  States  to 
decide  all  cases  brought  before  them  by  citizens 
of  one  State  against  citizens  of  a  different  State, 
when  a  State  is  not  necessarily  a  defendant.  In 
this  case  the  suit  was  not  instituted  against  the 
State  or  its  treasurer,  but  a^inst  the  execn- 
tricee  of  David  Rittenhouse,  for  the  proceeds  of 
a  vessel  condemned  in  the  court  ofadmiralty, 
which  were  admitted  to  be  in  their  possession. 
If  these  proceeds  had  been  the  actual  property 
of  Pennsylvania,  however  wrongfully  acquired, 
the  disclosure  of  that  fact  would  have  presented 
a  case  on  which  it  was  unnecessary  to  give  an 
opinion;  but  it  eertairUy  eon  never  be  alleged 
that  a  mere  tuqgeition  of  title  in  a  State,  to  prop- 
erty inpomemon  of  an  individual,  mutt  arreit 
the  i^roeeedingi  of  the  court  and  prevent  their 
Icoktnginto  the  auggettUm  and  mamining  the 
taUdUyt^thetiUe"' 

The  case  before  us  is  a  suit  against  Strong 
and  Kaufman  as  individuals,  to  recover  poeses- 
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sion  of  property.  The  suggestion  was  made 
that  it  was  the  property  ofthe  United  States, 
and  that  the  court,  without  inquiring  into  the 
truth  of  this  suggestion,  should  proceed  no  fa- 
ther; and  in  this  case,  as  in  that,  after  a  judicial 
inquiry  had  made  it  clear  that  the  property 
belonged  to  plaintiff  and  not  to  the  United 
States,  we  are  still  asked  to  forbid  the  court  be- 
low to  proceed  further  and  to  reverse  and  set 
aside  what  it  has  done,  and  thus  refuse  to  per- 
form the  duty  of  deciding  suits  properly  brought 
before  us  by  citizens  of  the  United  States. 

It  may  be  said,  in  fact  it  is  said,  that  the  pres- 
ent case  differs  from  the  one  in  6  Cranch,  be- 
cause the  officers  who  are  sued  assert  no  per- 
sonal possession,  but  are  holding  as  the  mere 
agents  of  the  United  States,  while  the  executors 
of  Rittenhouse  held  the  money  untfl  a  better 
right  was  established.  But  tbe  very  next  case 
in  this  court  of  a  similar  character,  Mnge  t. 
MeClung,  9  Cranch, 11,  shows  that  this  distinc- 
tion was  not  recognized  as  sound.  The  proper- 
ty sued  for  in  that  case  was  land  on  which  tiie 
United  States  had  a  garrison  erected  at  a  cost 
of  $80,000,  and  the  defendants  were  the  mili- 
tary officers  in  possession,  and  the  very  ques- 
tion now  in  issue  was  raised  by  these  officers, 
who,  according  to  the  bill  of  exceptions,  insist- 
ed that  the  action  could  not  be  maintained 
against  them,  "Because  the  land  was  occupied 
by  the  United  States  troops,  and  the  defendants 
as  officers  of  the  United  States,  for  the  benefit 
of  the  United  States  and  by  their  direction." 
They  further  insisted,  says  the  bill  of  excep- 
tions, that  the  United  States  had  a  right,  by  the 
Constitution,  to  appropriate  the  property  of  the 
individual  citizen.  The  court  below  overruled 
these  objections  and  held  that  the  title  being 
in  plaintiff  he  might  recover,  and  that  "  If  tbe 
land  was  private  property,  the  United  States 
could  not  have  intended  to  deprive  the  individ- 
ual of  it  without  making  him  compensation 
therefor." 

Although  the  judgment  of  the  circuit  court 
was  in  favor  of  the  plaintiff,  and  its  result  was 
to  turn  the  soldiers  and  officers  out  of  posses- 
sion and  deliver  if  to  plaintiff,  Ch,  J.  Mar- 
shall concludes  his  opinion  In  this  emphatic 
language:  "  This  court  is  unanimously  and 
dearly  of  opinion  that  the  circuit  court  oom- 
mitted  no  error  in  instructing  tbe  jury  that  the 
Indian  titie  was  extinguished,  to  the  land  in  con- 
troversy, and  that  tlie  plaintiff  belon  might  etf- 
tain  hit  action." 

We  are  unable  to  discover  any  difference 
whatever,  in  regard  to  the  objection  we  are  new 
considering,  between  this  case  and  the  one  be- 
fore us. 

Impressed  by  the  force  of  this  argument, 
counsel  say  that  the  question  of  the  objection 
arising  out  of  the  possession  of  the  United  States 
was  not  considered  in  that  case,  because  it  was 
not  urged  in  argument  by  oounseL  But  it  ia 
manifest  that  it  was  so  set  out  in  the  bill  of  ex- 
ceptions, and  so  much  relied  on  in  the  court  be- 
low that  it  could  not  have  escaped  the  atteotion 
of  the  court  and  of  the  eminent  man  who  had 
only  six  years  before  delivered  the  ofdni<»  In 
tbe  case  of  U.  8.  v.  Petert  [5  Crsnch.llS].  Nor 
could  the  case  have  been  decided  as  it  waa,  if 
the  doctrine  now  contended  for  be  sound,  since 
the  effect  of  the  judgment  was  to  dispossess  the 
United  States  of  an  occupied  garrison,  by  the 
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judgment  against  the  officers  in  charge  of  it. 
Id  the  caw  of  WHeox  v.  Jaduon,  18  Pet.,  498, 

Vbb  contest  was  over  a  fort  of  the  United  States 

which  had  been  in  its  continued  possession  for 
over  thirfy  yean,  and  was  so  occupied  when 
the  soit  waa  broagbt  against  its  officers  to  dis- 
Mssess  them.  The  case  came  from  the  Supreme 
Court  of  Dlinois  to  Uiis  court,  on  writ  of  error, 
and  the  judgment  in  favor  of  the  plaintiff  was 
rerosed.  The  question  now  under  consider- 
ation waa  not  paned  upon  directly  by  this  court. 
But  a  long  examination  of  the  question.wheth- 
ertbe  plmtiff  had  proved  title  in  himself,  and 
adeddon  that,  while  the  State  Courts  of  Illi- 
nob  held  a  certiflcate  of  puicliase  from  the 
United  States  to  be  a  l^al  title  under  her  stat- 
ute, that  statute  was  uivalid,  might  all  have 
been  avoided  by  the  simple  declaration  tbatfthe 
Tnited  States,  being  in  possession  of  the  proper- 
^13  a  fort,  no  action  at  law  against  its  officers 
could  be  maintained.  But  no  such  proposition 
WM  advanced  by  counsel  on  either  side  or  con- 
lideted  by  ^e  court 

There  is  a  very  satisfactory  reason  for  tliis. 
The  caaesof  U.B.y.Peten,oi  ifeigt  v.  MeClung, 
ud  of  Otbom  v.  U.  8.  Bank  [9  Wheat. 738],  had 
til  involved  tlh]  same  question,  and  in  the  first 
tod  last  of  these  cases,  the  principle  was  fully 
diacnssed,  and  in  the  other  necessarily  decided 
hi  the  negative.  And  in  the  case  of  Georgia  v. 
Jbdrato,  1  Pet.,  110,  the  court  had  referred  to 
these  cases,  and  again  asserted  the  principle, 
quoting  tine  language  of  them.  Counsel  were 
not  lostifled  in  aslmig  the  court  to  reconsider 
fc,  mifle  most  ot  the  Judges  were  still  on  the 
bench,  including  the  Ohi^  JutUee,  who  had 
made  those  dedfflons. 

The  case  of  (Mbom  v.  U.  8.  Bank  \»wpra'\, 
it  a  leading  case,  remarkable  in  many  respects, 
tnd  in  none  more  than  In  those  resembling  the 
one  before  as. 

llw  case  was  tliis:  the  State  of  Ohio  having 
Med  a  tax  upon  the  branch  of  the  Bank  of  the 
United  States  located  in  that  State,  which  the 
bank  refused  to  pay,  Osbom,  Auditor  of  the 
State  of  Ohio,  was  about  to  proceed  to  collect 
odd  tax  by  a  seizure  of  the  money  of  the  bank 
in  its  vaufts,  and  an  amended  bill  alleged  that 
he  had  sc  seized  |100,000,  and  while  aware  that 
tntaijunction  had  been  issued  by  the  Circuit 
Oooit  of  the  United  States  on  the  prayer  of  the 
btnlc,  the  money  so  seized  liad  been  delivered 
to  ttie  Treasurer  of  the  State,  Curry,  and  after- 
vtnU  came  to  the  possession  of  Sullivan,  who 
hid  succeeded  Curry  as  treasurer.  Both  Curry 
md  Snllivan  wore  made  defendants,  as  well  as 
Oabora  and  his  assistant.  Harper. 

One  of  the  objections  pressed  with  pertinacity 
tlitiirougfa  the  case  to  the  jurisdiction  of  the 
coort,  was  tlie  conceded  fact  that  the  State  of 
Ohlo.tliougfa  not  made  a  defendant  to  the  bill, 
*»«the  real  partyin  interest:  that  allthepart- 
inraed  were  her  officers,  her  auditor,  her  treas- 
v«r  and  their  agents,  concerning  acts  done  in 
fhtfr  <riBcial  character,  and  in  obedience  to  her 
■«>.  It  was  conceded  that  the  State  could  not 
be  MMd,  and  it  was  eamestlv  argued  there,  as 
MR,  that  what  could  not  be  done  directly  could 
■et  be  done  Inr  suing  her  officers.  And  it  was  In- 
•IMhI  that,  whilfc  the  State  could  not  be  brought 
befofe the  court,  it  wasanecessaiyportytothe 
idief  MKif^t,  oameljr;  Ute  letum  oi  ttie  money 
fctWOrro. 


and  obedience  to  the  injtmction,  and  that  the  bill 
must  be  dismissed. 

A  few  citations  from  the  opinion  of  Marshall, 
Oh.  J.,  will  show  the  views  entertained  by  the 
court  on  the  question  thus  raised.  At  page 
843  of  the  long  report  of  the  case,  he  says: 

"If  the  State  of  Ohio  eould  have  been  made 
a  party  defendant,  it  can  scarcely  be  denied  that 
tms  would  be  a  strong  case  for  an  injunction. 
The  objection  is  that,  as  the  real  party  cannot 
be  brought  before  the  court,  a  suit  cannot  be 
sustained  against  the  agents  of  that  party;  and 
cases  have  been  cited  to  show  that  a  court  of 
chancery  will  not  make  a  decree,  tmless  all  those 
who  are  substantially  interested  be  made  parties 
to  tlie  suit.  This  is  certainly  true  where  it  is  in 
the  power  of  the  plaintiff  to  make  them  parties, 
but  If  the  person  who  is  the  real  princi^,  the 
person  who  is  the  true  source  of  the  mischief, 
by  whose  power  and  for  whose  advantage  it  is 
done,  be  himself  above  the  law,  be  exempt  from 
all  judicial  process,  it  would  be  subversive  of 
the  best  established  principles  to  say  that  the 
laws  could  not  afford  the  same  remedies  against 
the  agent  employed  in  doing  the  wrong,  which 
they  would  afford  against  him  could  his  princi- 
pal be  joined  in  the  suit." 

In  another  place  he  says:  "The  process  is  sub- 
stantially, though  not  in  form,agamst  the  State, 

*  *  *  and  the  direct  interest  of  the  State  in 
the  suit  as  brought  is  admitted:  and  had  it  been 
in  the  power  of  me  bank  to  make  it  a  party,per- 
haps  no  decree  ought  to  have  been  pronounced 
in  the  cause  until  the  State  was  before  the  courL 
But  this  was  not  in  the  power  of  the  iMmk, 

*  *  *  and  the  very  difficult  question  is  to  be 
decided,  whether,  in  such  a  case,  the  court  may 
stct  upon  agents  employed  by  the  State  and  on 
the  property  in  their  hands."  In  answering  this 
question  he  says:  "A  denial  of  jurisdiction  for- 
bids all  inquiry  into  the  nattire  of  the  case.  It 
applies  to  cases  perfectly  clear  in  themselves;  to 
cases  where  the  Government  is  in  the  exercise 
of  its  best  established  and  most  essential  pow- 
ers, as  well  as  to  those  which  may  be  deemed 
questionable.  It  asserts  that  the  agents  of  a  State, 
alleging  the  authority  of  a  law  void  in  itself  be- 
cause repugnant  to  the  Constitution,  may  arrest 
the  execution  of  any  law  in  the  United  States." 
Again;  "The  bank  contends  that  in  aU  cases  in 
which  jurisdiction  depends  on  the  character  of 
the  party,  reference  is  made  to  the  party  on  the 
record,  not  to  one  who  may  be  interestea,  but  is 
not  shown  by  the  record  to  be  a  party."  "If 
tliis  question  were  to  be  determined  on  the  au- 
thority of  English  decisions,  it  is  beUeved  tliat 
no  case  can  be  adduced  where  any  person  can 
be  considered  as  a  party  who  is  not  made  so  in 
the  record."  Again;  "In  cases  where  a  State  is 
a  party  on  the  record,  the  question  of  ^risdic- 
tion  is  decided  by  inspection.  If  jurisdiction 
depend  not  on  this  plam  fact,  but  on  the  interest 
of  the  State,  what  rule  has  the  Constitution  giv- 
en by  which  this  interest  is  to  be  measured?  If 
no  rule  is  ^en,  is  it  to  be  settled  by  the  court? 
If  so,  the  curious  anomaly  is  presented  of  a  court 
examining  the  whole  testimony  of  a  cause,  in- 
quiring into  and  deciding  on  the  extent  of  a 
State's  interest,  without  having  a  right  to  exer- 
cise any  jurisdiction  in  the  case.  Can  this  in- 
quiiy  be  made  without  the  exercise  of  jurisdic- 
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The  Supreme  Court  affirmed  the  decree  of  the 
Circuit  Court  for  the  District  of  Ohio,  ordering 
a  restitution  of  the  moner. 

The  case  of  Orimr  v.  MeDowell,  6  Wall.,  868 
[78  U.  8.,  XVIII.,  868],  was  an  action  in  the 
circuit  court  against  General  McDowell,  to  re- 
coyer  possession  of  property  held  by  him  as  an 
officer  of  the  United  States,  which  had  been 
set  apart  and  reserved  for  military  purposes. 
Though  this  was  set  up  by  him  as  part  of  his 
defense,  it  does  not  appear  that  in  the  argument 
of  counsel  for  the  goyemment,  or  in  the  opinion 
of  the  court,  any  miportance  was  attached  to 
this  circumstance;  but  the  opinion  of  Mr.  Ju>- 
tiee  Field  in  this  court  examines  the  case  elabor- 
ately on  the  question,  whether  plaintiff  or  the 
government  had  the  title  to  the  land.  If  the 
doctalne  now  contented  for  is  sound,  the  case 
should  have  proceeded  no  further  on  the  sug- 
gestion, not  denied,  that  the  property  was  held 
for  public  use  by  a  military  officer  under  orders 
from  the  I^«sident. 

The  case  of  Brown  v.  Huger,  21  How.,  805 
[62  IJ.  8.,  XVI.,  126],  is  of  a  precisely  similar 
character,  for  the  possession  of  the  military  ar- 
senal at  Harper's  Feny,  in  which,  while  the 
fact  of  its  possession  by  the  United  States  was 
set  out  in  the  bill  of  exceptions,  no  attention  is 
given  to  that  fact  in  the  opinion  of  this  court, 
which  consists  of  an  elaborate  examination  of 
plaintiff's  title,  held  to  be  insufficient. 

These  decisions  have  never  been  overruled. 
On  the  contrary,  as  late  as  the  case  of  Davit  v. 
Gray,  16  WaU.,  204  [88  U.  8.,  XXI.,  447],  the 
case  of  Otbom  v.  Baiuc,  is  cited  with  approval 
as  establishing  these  among  other  propositions: 

"Where  the  State  is  concerned,  the  State 
should  be  mode  a  party,  if  it  can  be  done.  That 
it  cannot  be  done,  is  a  sufficient  reason  for  the 
omission  to  do  it,  and  the  court  may  proceed  to 
decree  against  the  officers  of  the  State,  in  all  re- 
spects as  if  the  State  were  a  party  to  the  record. 

In  deciding  who  are  parties  to  the  suit,  the 
court  will  not  look  beyond  the  record.  Making 
a  state  officer  a  party  does  not  make  the  State 
a  party,  although  her  laic  may  haioe  prompted  Mb 
action,  and  t/ie  State  may  ttand  behind  him  a*  a 
real  party  in  interut.  A  State  can  be  made  a 
party  only  by  shaping  the  bill  expressly  with 
that  view,  as  where  individuals  or  corporations 
are  intended  to  be  put  bi  that  relation  to  the 
case." 

Though  not  prepared  to  say  now  that  the 
court  can  proceed  against  the  officer  in  "all  re- 
spects" as  if  the  State  were  a  party,  this  may  be 
taken  as  intimating  in  a  general  way  the  views 
of  the  court  at  that  time. 

The  cases  of  Tlus  Siren,  7  Wall.,  152  [74  U. 
8.,  XIX.,  129],  and  The  Davie,  10  Wall.,  15 
[77  U.  8.,  XlX.,  875,]  are  instances  where  the 
court  has  held  that  property  of  the  United 
States  may  be  dealt  with  by  .subjecting  it  to 
maritime  hens,  where  this  can  be  done  without 
making  the  United  States  a  party. 

This  examination  of  the  cases  in  this  court 
establishes  clearly  this  result:  that  the  proposi- 
tion that  when  an  individual  is  sued  in  regard 
to  property  which  he  holds  as  officer  or  agent 
of  the  United  States,  his  possession  cannot  be 
disturbed  when  that  fact  is  brought  to  the  at- 
tention of  the  court,  has  been  overruled  and  de- 
nied in  every  case  where  it  has  been  necessary 
to  decide  it;  and  that  in  many  others,  where  the 
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record  shows  that  the  case  as  trie<i  1 
ally  and  clearly  presented  that  defe 
neither  urged  by  counsel  nor  consid 
court  here,  though,  if  it  had  "been. 
fense,  it  would  have  avoided  ttie  nc 
long  inquiry  into  plaintiff's  tdtle  a: 
perplexing  questions,and  have  quiel 
of  the  case.  And  we  see  no  esca  j: 
conclusion  that,during  ^  this  peric 
has  held  the  principle  to  be  uxisourKJ 
class  of  cases  like  the  present,  x^pi 
Wileox  v.  Jackton,  Brmen  v.  JXttffer, 
v.  MeDoietU,  it  was  not  thorx^lit  n 
re-examine  a  proposition  so  ottea.  ax 
overruled  in  previous  well  considerei 

It  is  true  that  there  are  express! 
opinion  of  the  court  in  the  case  ot  Cct 
98  U.  8., 488  [XXV., 208],  wfaicb  ai 
by  counsel  with  much  confidence,  as 
different  doctrine. 

That  was  a  case  in  which  the  Un. 
had  filed  a  bill  in  the  Circuit  Court  f  < 
trict  of  California,  to  quiet  title  to  tl 
which  amarine  hospital  had  been  \rai. 
but  the  evidence  or  title  offered  by  1 
iffs,  the  defendant  had  relied  on  cer 
ments  rendered  in  the  state  courts,  in 
unsuccessful  parties  set  up  title  in  t 
States,  under  which  they  claimed.  It 
that  the  person  who  was  District  At 
the  United  States  had  defended  tbes 
and  the  question  under  discussion  -wai 
the  United  States  was  estopped  by  the 
inj^  80  as  to  be  unable  to  sustain  1 
qmet  title.  After  stating  the  Keneral 
that  the  United  States  cannot  be  sue 
her  consent,  and  the  further  propositii 
such  consent  can  be  given  except  by 
which  is  a  sufficient  reason  why  they 
concluded  by  an  action  to  which  tn< 
parties,  the  learned  Justice  who  del 
opinion  proceeded  to  make  some  Ten 
cases  in  which  actions  would  or  "wo 
against  officers  of  the  Qovemment.in 
property  of  the  United  States  in  tl: 
sion.  As  these  remarks  w^ere  not  r 
the  decision  of  the  point  then  in  q 
the  action  was  equally  inconclusive 
United  States,  wnether  the  person! 
officers  of  the  Government  or  nc 
marks,  if  they  have  the  meanls^g  "■ 
sel  attribute  to  them,  must  rest  :£ox 
as  authority,on  the  high  charac'ff'C^ 
who  delivered  them  and  not  OZ» 
court  which  decided  the  case. 

That  the  United  States  are  not 
judgment  to  which  they  are  not  p 
that  no  officer  of  the  Govemmexit  < 
fending  a  suit  against  private  person 
the  United  States  by  the  judgment  in 
was  sufficient  to  decide  that  case,  an 
that  was  decided. 

The  fact  that  the  property  .which  is 
ject  of  this  controversy,  is  devoted  \ 
uses,  is  strongly  urged  as  a  reason  w. 
who  are  so  using  it  under  the  authority 
United  States  shall  not  be  sued  io^  i'" 
sion,  even  by  one  who  proves  a  cJ'*'",^ 
that  possession.     In  this  connect^  t\®5  "' 


of  imaginary  evils  have  been  su, 
contrary  doctrine  should  prcvai/ 
are  a  supposed  seizure  of  vessel 
sions  of  forts  and  arsenals  of  tli 
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Hypothetical  cases  of  great  evils  ma^  be  sug- 
g^ted  bf  a  particularly  fruitful  imagination  m 
Rgard  to  almost  ereiy  law  upon  whidi  depends 
the  rights  of  the  indiTidual  or  of  the  Govern- 
ment,  and  if  the  existence  of  laws  is  to  depend 
npon  their  capacity  to  withstand  such  critidam, 
t&  whole  fabric  of  the  law  must  fail. 

The  cases  already  cited  of  Meigt  v.  MeClung, 
WUeoxy.  JouJcton,  Georgia  v.  Juadrasso,  Oritar 
T.  MeDowdl,  Brmtm  v.  Huger,  and  Otbom  v. 
Ihe  Bank  cf  the  United  Statei,  necessarily  in- 
volved this  qruestion,  for  the  property  recovered 
b^  the  plaintiff  in  the  case  oi  Meigs  v.  MeOlung 
ms  a  garrison  and  barracks  then  in  use  for 
rach  purposes  by  the  ofiScers  of  the  United 
Btateswho  weresued.  Inthecaseof  Wilooxy. 
Jadcxm,  an  action  was  broiight  to  recover, 
tmong  other  things,  a  fort  which  had  been  in 
the  occupation  of  the  United  States  for  80  years, 
md  which  was  then  occupied  by  an  ofiBicer  of 
the  Army  of  the  United  States  and  his  com- 
mand. In  the  case  of  Otbom  v.  Bank,  the 
money  sued  for  and  recovered  by  the  final  de- 
cree of  this  court  was  money  claimed  by  the 
State  of  Ohio,  as  port  of  its  public  funds  and 
devoted  by  tlie  laws  of  that  State  to  public  uses 
ia  all  the  exigencies  of  the  public  service  ;  so 
that  the  authorities  we  have  examined,  if  they 
«e  worth  anything,  meet  this  objection  as  they 
meet  tite  others  which  we  have  considered. 

The  objection  is  also  inconsistent  witli  the 
pindple  involved  in  the  last  two  clauses  of  ar- 
ticle 8  of  the  Amendments  to  the  Constitution 
of  the  United  States,  whose  language  is:  "That 
DO  person  •  •  «  shall  be  deprived  of  Ufe,  lib- 
erty or  property  without  due  process  of  law, 
nor  Bhall  private  property  be  taken  for  public 
use  without  just  compensation." 

Conceding  that  the  property  in  controversy 
hi  this  case  la  devoted  to  a  proper  public  use, 
and  that  this  has  been  done  by  those  having  au- 
thority to  establish  a  cemetery  and  a  fort,  the 
verdict  of  the  Jury  finds  titat  It  is  and  was  the 
piivate  property  of  the  plaintiff,  and  was  taken 
without  any  process  of  law  and  without  any 
compoisation.  Undoubtedly,  those  provisions 
of  the  Constitution  are  of  that  character  which 
it  is  intended  the  courts  shall  enforce,  when 
cases  invtdvtng  their  operation  and  effect  are 
brou^t  before  them.  The  Instances  in  which 
the  hf e  and  liberty  of  the  citizen  have  been  pro- 
tected by  the  judicial  writ  of  habeas  corpus  are 
too  funuiar  to  need  dtation,  and  many  of  these 
cases,  indeed  almost  all  of  them,  are  those  in 
which  life  or  liberty  was  invaded  by  persons  as- 
nming  to  act  under  the  authority  of  the  Gov- 
anmenL  Ez  parte  MHUgan,  4  Wall.,  2  [71 U. 
a.,XVIIL.  281]. 

If  this  coDstitational  provision  is  a  sufldent 
tuthority  for  the  court  to  interfere  to  rescue  a 
prisoner  from  the  hands  of  those  holding  him 
under  the  asserted  authority  of  the  Government, 
wlut  reason  is  there  that  ue  same  courts  shall 
aot  give  remedy  to  tlie  dtizen  whose  property 
Ins  beta  seized  without  due  process  of  law  and 
devoted  to  public  use  without  just  compensa- 
taoB? 

LocAing  at  the  question  upon  piindple,  and 
VHt  from  the  authority  of  adjuaged  cases,  we 
mfaik  it  still  dearer  that  this  branch  of  the  de- 
teue  cannot  be  m^ntained.  It  seems  to  be  op- 
PosadtoaO  the  principles  upon  which  the  rights 
of  the  citizen,  when  brought  in  collision  with 
See  18  Otto. 


the  acts  of  the  Gk)vemment,must  be  determined. 
In  such  cases  there  is  no  safety  for  the  citizen, ' 
except  in  the  protection  of  the  judicial  tribu- 
nals, for  rights  which  have  been  mvaded  by  the 
officers  of  the  Government,  professing  to  act  in 
its  name.  There  remains  to  him  but  the  alter- 
native of  resistance,  which  may  amount  to 
crime.  The  position  assumed  here  is  that,how- 
ever  clear  his  rights,  no  remedy  can  be  afford- 
ed to  him,  when  n  is  seen  that  his  opponent  is  an 
officer  of  the  United  States.claiming  to  act  under 
its  authority;  for,  as  Ohi^Jttstice  Marshall  says, 
to  examine  whether  this  authorit}[  is  rightfully 
assumed,  is  the  exercise  of  jtmsdiction  and 
must  lead  to  the  decision  of  the  merits  of  the 
question.  The  objection  of  the  plaintiffs  in  er^ 
ror  necessarily  forbids  any  inquiry  into  the 
truth  of  the  assumption,  that  the  parties  setting 
up  such  authority  are  hkwfuUy  possessed  of  it; 
for  the  ar^^ument  is  that  the  formal  suggestion 
of  the  existence  of  such  authority  f  ormos  any 
inquiry  into  the  truth  of  the  suggestion. 

But  why  should  not  the  truth  of  the  sugges- 
tion and  the  lawfulness  of  the  authoriQr  be 
made  the  subject  of  judicial  investigation? 

In  the  case  supposed,  the  court  has  before  it  a 
plaintiff  capable  of  suing,  a  defenduit  who  has 
no  personal  exemption  from  suit  and  a  cause  of 
action  cognizable  in  the  court;  a  ease  within 
the  meaning  of  that  term,  as  employed  in  the 
Constitution  and  defined  by  the  dedsions  of 
this  court.  It  is  to  be  presumed  in  favor  of  the 
jurisdiction  of  the  court,*  that  the  plaintiff  may 
be  able  to  prove  the  right  which  be  asserts  in 
his  declaration. 

What  is  that  right  as  established  by  the  ver- 
dict of  the  jury  in  this  case?  It  is  the  right  to 
the  possession  of  the  homestead  of  plaintiff,  a 
right  to  recover  that  which  has  been  taken  from 
him  by  force  and  violence  and  detained  by  the 
strong  hand.  This  right  being  dearly  estab- 
lished, we  are  told  that  the  court  can  proceed 
no  further,  because  it  appears  that  certain  mili- 
tary officers,  acting  under  the  orders  of  the 
President,  have  seizied  this  estate,  and  convert- 
ed one  part  of  it  into  a  militory  fort  and  another 
into  a  cemetery. 

It  is  not  pretended,  as  the  case  now  stands, 
that  the  Preddent  had  any  lawful  authority  to 
do  this,  nor  that  the  legislative  body  could  give 
him  any  such  authority,  except  upon  payment 
of  just  compensation.  The  defense  stancU  here 
solely  upon  the  absolute  immunity  from  judi- 
dal  inquiry  of  everyone  who  asserts  authority 
from  the  executive  branch  of  the  Government, 
however  clear  it  may  be  made  that  the  executive 
possessed  no  such  power.  Not  only  that  no  such 
power  is  given,  but  that  it  is  absolutely  pro- 
hibited, both  to  the  executive  and  tiie  legisla- 
tive, to  deprive  anyone  of  life,  liberty  or  prop- 
erty without  due  process  of  law,  or  to  take  pri- 
vate property  without  just  compensation. 

These  provisions  for  the  security  of  the  rights 
of  the  citizen  stand  in  the  Constitution  in  the 
same  connection  and  upon  the  same  ground,  as 
they  regard  his  liber^  and  his  property.  It 
cannot  be  denied  that  both  were  intended  to  be 
enforced  by  the  judidary  as  one  of  the  depart- 
ments of  uie  Government  established  by  that 
Constitution.  As  we  have  already  said,  the  writ 
of  habeas  eorput  has  been  often  used  to  defend 
the  liberty  of  the  dtizen,  and  even  his  life, 
against  the  assertion  of  unlawful  authority  on 
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the  part  of  the  execntive  uid  the  l^islative 
branches  of  the  OoTenunent.  Bee  JSn  parte 
MOUaan,  4  WaU.,  8  [71  U.  8.,  XVm.,  281], 
and  the  case  of  KiOxmm,  discharged  from  the 
cnstody  of  the  Sergeant-atrArms  of  the  House 
of  Representatives  by  Chief  Juttiee  Cartter. 
KiOxnim  v.  Thompton,  103  U.  8.,  168  [XXATI., 


Jo  man  in  tliis  country  is  so  high  that  he  is 
above  the  law.  No  ofBcer  of  the  law  may  set 
that  law  at  defiance,  with  impunity.  All  the 
officers  of  the  Government,  from  the  highest  to 
the  lowest,  are  creatures  of  the  law  and  are 
bound  to  obey  it. 

It  is  the  omy  supreme  power  in  our  system 
of  government,  and  every  man  who,  by  accept- 
ing office,  participates  in  its  functions,  is  only 
the  more  Mroogly  bound  to  submit  to  that  su- 
premacy, and  to  observe  the  limitations  which 
it  imposes  upon  the  exercise  of  the  authority 
which  it  gives. 

Courts  of  justice  are  established  not  only  to 
decide  upon  the  controverted  rights  of  the  citi- 
zens as  against  each  other,  but  tuso  upon  rights 
in  controversy  between  them  and  the  Glovem- 
ment,  and  the  docket  of  this  court  is  crowded 
with  controvrasies  of  the  latter  class. 

Shall  it  be  said,  in  the  face  of  all  this,  and  of 
the  acknowledged  right  of  the  ludidary  to  de- 
cide in  proper  cases,  statutes  wnich  have  been 
passed  Dy  both  branches  of  Ciongress  and  ap- 
proved by  the  Preaidei\t,  to  be  unconstitution^, 
that  the  courts  cannot  give  remedy  when  the 
citizen  has  been  deprived  of  his  property  by 
force,  his  estate  seized  and  converted  to  the  use 
of  the  Oovemment  without  any  lawful  author- 
ity, without  anv  process  of  law  and  without 
any  compensation,  because  the  President  has 
oraered  it  and  his  officers  are  in  possession? 

If  such  be  the  law  of  this  country,  it  sanc- 
tions a  tyraniw  which  has  no  existence  in  the 
monarcUee  of  Europe,  nor  in  any  other  gov- 
ernment which  has  a  just  claim  to  well  regu- 
lated liberty  and  the  protection  of  personal 
rights. 

It  cannot  be,  then,  that  when,  in  a  suit  be- 
tween two  citizens  for  the  ownership  of  real  es- 
tate. One  of  them  has  established  his  right  to 
the  possession  of  the  property  according  to  all 
the  forms  of  judicial  procedure,  and  by  the  ver- 
dict of  a  jury  and  the  judgment  of  ue  court, 
the  wrongful  possessor  can  say  succaisfully  to 
the  court:  Stop  here;  I  hold  by  order  of  the 
President,  and  the  progress  of  justice  must  be 
stayed.  That,  though  the  nature  of  the  con- 
troversy is  one  pecuuarly  appropriate  to  the  ju- 
dicial function;  though  the  United  States  is  no 
party  to  the  suit;  though  one  of  the  three  great 
branches  of  the  Government,  to  which  by  the 
Constitution  this  du^  has  been  nssigned,ha8  de- 
clared iU  judgment  after  a  fair  trial,  the  un- 
successful party  can  interpose  an  absolute  veto 
upon  that  judgment  by  the  production  of  an 
order  of  the  Secretary  of  War,  which  that  offi- 
cer had  no  more  authority  to  make  than  the 
humblest  private  citizen. 

The  evils  supposed  to  grow  out  of  the  pos- 
sible interference  of  judicial  action  with  the  ex- 
ercise of  powers  Of  the  Government  essential  to 
some  of  Its  most  important  operations,  will  be 
seen  to  be  small  indeed  compared  to  this  evil, 
and  much  diminished,  if  they  do  not  wholly 
188 


disappear,  upon  a  recurrence  to  a  few  consid- 
erations. 

One  of  these,  of  no  little  significance,  is,  that 
during  the  existence  of  the  Government  for 
now  nearly  a  centniy  under  the  present  Ocm- 
stitntion,  with  this  prindide  and  the  practice 
under  it  well  established,  no  injury  from  it  has 
come  to  that  Government.  During  this  time  at 
least  two  wars,  so  serious  as  to  cdl  into  exer- 
cise all  the  powers  and  all  the  resources  of  the 
Government,  have  been  conducted  to  a  success- 
ful issue.  One  of  these  was  a  great  dvil  war, 
such  as  the  world  has  seldom  Known,  which 
strained  the  powers  of  the  National  Oovem- 
ment to  Uieir  utmost  tension.  In  ttie  course  of 
this  war,  persons,hostile  to  the  Union  did  not 
hesitate  to  invoke  the  powers  of  the  courts  for 
their  protection  as  citizens,  in  (»xier  to  crimde 
the  exerdse  of  the  authority  necessary  to  put 
down  the  rebellion;  jet  no  inq>roper  interfer- 
ence with  the  exercise  of  that  authority  was 
permitted  or  attempted  by  the  courts.  MittU- 
nppi  V.  The  Preudent,  4  WalL,  475  [71  U.  8. 
Xvni.,  487];  Oeorgia  v.  Stanton,  «  WalL,  60 
[78 U.  8.,  XVm.,  721];  SameY.  Grant,  Id.,  241 
[78  U.  S.,  XVm.,  8481;  Ex  parte  TarUe,  18 
Wall.,  397  [80  U.  8.,  XX.,  6»7]. 

Another  consideration  is,  that  since  the  Unit- 
ed States  cannot  be  made  a  defendant  to  a  suit 
concerning  its  propertv,  and  no  judgment  in 
any  suit  against  an  individual  who  hu  posses- 
sion or  control  of  such  property  can  bind  or 
conclude  the  Government,  as  is  decided  by  this 
court  in  the  case  of  Carr  v.  United  Stalte,  al- 
ready referred  to,  the  Government  is  always  at 
liberty,  notwithstanding  anv  such  judgment,  to 
avail  itself  of  all  the  remedies  which  the  law  al- 
lows to  everr  person,  natural  or  artificial,  for 
the  vindication  and  assertion  of  its  ri^ts. 
Hence,  taking  the  present  case  as  an  iUustra- 
tion,  the  United  States  may  proceed  bv  a  bill  in 
chancery,  to  quiet  its  title,  in  aid  of  which,  if  a 
proper  case  is  made,  a  writ  of  injunction  may 
be  obtained.  Or  it  may  bring  an  action  of  eject- 
ment, in  whidi,  on  a  direct  issue  between  the 
United  States  as  plabitiff  and  the  meeent  plaint- 
iff as  defendant,  the  title  of  the  United  States 
could  be  judicially  determined.  Or,  if  satisfied 
that  its  title  has  been  shown  to  be  invalid,  and 
it  still  desires  to  use  the  property  or  any  part 
of  it,  for  the  purposes  to  whidi  it  is  now  de- 
voted, it  may  purchase  such  propertr  by  fair 
negotiation,  or  condemn  it  by  a  judicial  pro- 
ce^n^,  in  which  a  just  compensation  shall  be 
ascertamed  and  paid,  according  to  the  Consti- 
tution. 

If  it  be  said,  that  the  proposition  here  estsb- 
lished  may  subject  the  property,  the  officers  of 
the  United  States,  and  the  performance  of  their 
indispensable  functions,  to  hostile  proceedings 
in  the  state  courts,  the  answer  is,  that  no  case 
can  arise  in  a  state  court,  where  the  interests, 
the  property,  the  rights  or  the  auth<»1ty  of  the 
Federal  Govonment  may  come  in  question, 
which  cannot  be  removed  into  a  court  of  the 
IJnited  States  under  existing  laws.  In  all  cases, 
therefore,  where  such  questions  can  arise,  Uiey 
are  to  be  decided,  at  the  option  of  the  parties 
representing  the  United  States,  in  courts  which 
are  the  creation  of  the  Federal  Government. 

The  slightest  consideration  of  the  nature,  Hba 
character,  the  organization  and  the  powers  of 
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IbeM  ooorts  vnO.  dispel  any  fear  of  serious  in- 
jniTto  the  GoTemmeat,  at  their  hands. 

While  by  the  Constitation  the  judicial  de- 
partmeDt  is  recognized  as  one  of  the  three  KKat 
bnnches  among  which  all  the  powers  and  funo- 
tioos  of  the  Govemnaent  are  distributed,  it  is  in- 
boently  the  weakest  of  them  all. 

Depoident  ss  its  courts  are  for  the  enforce- 
ment of  their  Judgments,  upon  officers  appoint- 
ed by  the  Ezecutive  and  removable  at  his  pleas- 
nre,  with  no  patronage  and  no  control  of  purse 
ot  (word,  their  power  and  influence  rest  solely 
npon  the  patdic  sense  of  the  necessity  for  the 
exiateiice  of  *  tribunal  to  which  aU  may  appeal 
for  the  assertion  and  protection  of  rights  guar- 
antied hy  the  Constitution  and  by  the  laws  of 
tlie  land,  and  on  the  confidence  reposed  in  the 
saandneas  of  their  decisions  and  the  purity  of 
theirnxttives. 

From  such  a  tribunal  no  well  founded  fear 
can  be  entertained  of  injustice  to  the  Qovem- 
meot,  or  purpose  to  obstruct  or  diminish  its 
jost  antfaority. 

The  Circmt  Court  was  competent  to  decide 
the  issues  in  this  case  between  the  parties  that 
'wete  before  it;  in  the  principles  on  which  these 
ianies  were  decided  no  error  has  been  found; 
sad  Utpuigment  is  termed. 

Thieoopy.   Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  U.  S. 


Mr.  Juttiee  Qvm^  delivered  the  following 
dinoiting  opinion : 

The  (Mef  JutUce,  Mr.  Juttiee  Bradley,  Mr. 
JutHet  Woods  and  myself  are  unable  to  concur 
in  the  judgment  of  the  majori^  of  the  court. 
Die  case  so  deeply  affects  the  sovereignty  of 
the  United  States,  and  its  relations  to  the  citi- 
len,  tliat  it  is  fit  to  announce  the  grounds  of 
oar  dissent. 

The  action  is  ejectment,  originally  brought 
^  George  W.  P.  C.  Lee  against  Fredenclx 
Ksnfman  and  Richard  P.  Strong,  in  a  court  of 
the  State  of  Virginia,  to  recover  pcMsession  of 
a  tract  of  land  known  as  Arlington,  of  which 
tteplaintiff  alleged  that  be  was  seised  in  fee. 

Ilie  whole  tract,  having  been  advertised  for 
ade  fm  non-payment  of  direct  taxes  lawfully 
Mcaed  upon  it,  and  having  been  selected  for 
government  use  for  war,  military,  charitable 
ind  edncatiooal  purposes,  by  the  President  of 
the  United  8tates,under  the  power  conferred  on 
Umby  the  Act  of  Congress  of  February  6, 1808, 
ciL  21,  was  accoidingly,  in  1864,  bid  off  to  the 
United  States  at  the  tax  sale  ;  and  for  many 
TCHS  has  been  and  now  is  held  and  occupied 
Wtke  Uniiod  States,  through  Elaufman  and 
nmog  in  charge  thereof,  under  the  certificate 
of  Mfe  of  the  tax  commissioners,  and  for  the 
porposes  aforesaid,  and  also  under  orders  of  the 
oeentaiT  of  War,  part  of  it  for  a  military  sta- 
tioD,  and  the  rest  as  a  national  cemetery  for  the 
bnrU  of  deceased  soldiers  and  sailors.  These 
ftfCtit  were  made  to  appear  at  three  stages  of  the 
ease: 

FitsL  They  were  stated  in  a  petition  filed  by 
^■irfmnn  and  Strong  in  the  state  court,  for  the 
itooval  of  the  case  mto  the  Circuit  Court  of 
the  United  States,  under  section  643  of  the  Re- 
vised Statutes,  on  the  ground  that  the  defend- 
wti  v«n  officers  of  the  United  States,  and  hold- 
ing the  land  by  title  derived  from  officers  of  the 
See  16  Orro, 


United  States,  acting  tmder  a  revenue  law  of 
Uie  United  States,  the  validity  of  which  was  af- 
fected. That  petition  was  granted  and  the  case 
removed  accordingly. 

Second.  They  were  stated  in  a  suggestion  and 
motion,  filed  by  the  Attorney-General  in  the 
Circuit  Court  of  the  United  States  before  trial, 
protesting  against  the  jurisdiction  of  the  court, 
and  movmg  for  a  stay  of  jiroceedings  ;  which 
was  demurred  to  by  tne  plaintiff,  and  overruled 
by  the  court. 

Third.  They  were  proved  by  the  evidence 
produced  by  each  part^  at  the  trial,  and  were 
assumed  in  the  instructions  given  as  well  as  in 
those  requested.     One  of  the  instructions  re- 

S nested  by  the  defendants  was  as  follows  :  "If 
le  jury  beUeve  from  the  evidence,  that  the 
United  States  is  in  the  possession  of  the  prop- 
erty in  controversy,  through  its  officers  and 
agents  charged  with  the  control  of  the  same  ; 
that  the  defendants  occupy  the  same  only  as 
such  officers  and  agents,  in  obedience  to  orders 
of  the  War  Department  of  the  United  States, 
and  making  no  claim  of  right  to  the  title  or  pos- 
session thereof,  except  as  such  officers;  that  the 
United  States  is  usmg  the  same  as  a  national 
cemetery  for  the  burial  of  deceased  soldiers,and 
as  a  fort  and  reserve  connected  therewith,  claim- 
ing the  title  thereto  under  the  certificate  of  sale 
proved  in  this  cause;  then  the  verdict  must  be 
for  the  defendants. "  The  court  refused  this  in- 
struction, and  gave  the  following:  "If  the  jury 
believe  from  the  evidence  that.at  the  institution 
of  this  suit,  the  premises  in  controversv  were,  or 
that  any  part  thereof  was,  under  the  charge  and 
in  the  occupation  or  possession  of  the  defend- 
ants Strong  and  Kaufman,  or  either  of  them, 
under  the  direction  of  the  Government  of  the 
United  States  or  of  any  department  or  officer 
thereof,  then  such  occupation  or  possession  is 
sufficient  to  enable  the  plaintiff  to  maintain  his 
action  against  them  respectively,  for  the  prem- 
ises so  occupied  or  possessed  by  them  respect- 
ivdy." 

The  court  submitted  the  case  to  the  jury  im- 
der  further  instructions,  which  permitted  them 
to  find  for  the  plaintiff  upon  the  ground  that 
the  certificate  of  sale  for  taxes  was  invalid  as 
against  him,  and  had  vested  no  legal  tiUe  in  the 
Xfnited  States.  The  jury  retum«l  a  verdict, 
upon  which  judgment  was  rendered,  that  the 
plaintiff  recover  possession  of  the  premises, 
partly  against  Kaufman  and  partly  against 
Strong.  Writs  of  error  were  sued  out  by  the 
Unit^  States,  and  by  Kaufman  and  Strong, 
and  the  case  has  been  argued  ux>on  both  these 
writs  of  error. 

This  is  not  an  action  of  trespass  to  recover 
damages  onlv.  Kor  is  it  an  action  to  recover 
property  violently  and  suddenly  wrested  from 
the  owner  by  officers  of  the  Government  with- 
out its  directions  and  without  color  of  titie  in 
the  Government.  But  it  is  brought  to  recover 
possession  of  land  which  the  United  States  have 
for  years  held  and  still  hold,  for  military  and 
other  public  purposes,  claiming  titie  under  a 
certificate  of  sale  for  direct  taxes,  which  is  de- 
clared by  the  Act  of  Congress  of  June  7, 1862, 
ch.  98,  sec.  7,  to  be  pn»ia/a«*e evidence  of  the 
regularity  uid  validity  of  the  sale  and  of  the 
title  of  the  purchaser,  and  which  has  been  de- 
fined by  this  court  as  a  "  Public  Act,  which  is 
the  equivalent  of  office  found."    Bennett  v. 
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ffunter,  9  WaU.,  826,  886  [76  U.   8.,  XIX., 
672,  676]. 

The  principles  upon  'vrhich  weare  of  opinion 
that  the  court  below  had  no  authority  to  try  the 

gaestion  of  tiie  validity  of  the  title  of  the  United 
tates  in  this  action,  and  that  this  court  has, 
therefore,  no  authority  to  pass  upon  that  ques- 
tion, may  be  briefly  stated: 

The  Sovereign  is  not  liable  to  be  sued  in  any 
Judicial  tribunal  without  its  consent.  The  Sov- 
ereign cannot  hold  property  except  by  agents. 
To  maintain  an  action  for  the  recovery  of  posses- 
sion of  property  held  by  the  Sovereign  throu^ 
its  agents,  not  claiming  any  title  or  right  m 
themselves,  but  only  as  the  representatives  of 
the  sovereign  and  in  its  behalf,  is  to  maintain 
an  action  to  recover  possession  of  the  property 
against  the  Sovereign  ;  and  to  invade  such  pos- 
sesion of  the  agents,  by  execution  or  other  ju- 
dicial process,  is  to  invade  the  possession  of  the 
Soverdgn,  and  to  violate  the  fundamental  max- 
im that  the  Sovereign  cannot  be  sued. 

That  mudm  is  not  limited  to  a  monarchy ,but 
is  of  equal  force  in  a  republic.  In  the  one,  as 
In  the  other,  it  is  essential  to  the  common  de- 
fense and  general  welfare,  that  the  Sovereign 
should  not,  without  its  consent,  be  dispossessed, 
by  Judicial  process,  of  forts,  arsenals,  military 
posts  and  slups  of  war,  necessary  to  guard  the 
national  existence  against  insurrection  and  in- 
vasion; of  custom-houses  and  revenue-cutters, 
employed  in  the  collection  of  the  revenue;  or  of 
light-houses  and  light-ships,  established  for  the 
security  of  commerce  with  foreign  Nations  and 
among  the  different  parts  of  the  country. 

These  principles  appear  to  us  to  be  axioms 
of  public  law,  which  would  need  no  reference 
to  authorities  in  their  support,  were  it  not  for 
the  exceeding  importance  and  interest  of  the 
case,  the  great  ability  with  which  it  has  been 
argued,  and  the  difference  of  opinion  that  has 
been  manifested  as  to  the  extent  and  {^plication 
of  the  precedents.  , 

The  exemption  of  the  United  States  from 
being  impleaded  without  theiriiconsent  is,  as  has 
often  been  affirmed  by  this  court,  as  absolute 
as  that  of  the  Crown  of  England  or  any  other 
Sovereign.  In  Cofi«M  v.  7t»:^nto,6  Wheat.  ,284, 
411,  cAt«fc/tM(iM  Marshall  said:  "The  univers- 
ally received  opinion  is,  that  no  suit  can  be 
commenced  or  prosecuted  against  the  United 
States."  In  JSeer^v.  Arkantat-SOKow.,  627, 628 
[eilU.  8.,  XV..  991,  992],  mifJiaHee  Taney 
saia:  "  It  is  an  established  principle  of  juris- 
prudence in  all  civilized  nations,  that  the  Sov- 
erign  cannot  be  sued  in  its  own  courts,  or  in 
any  other,  without  its  consent  and  permission; 
but  it  may,  if  it  tliinks  proper,  waive  this  priv- 
ilege and  permit  itself  to  be  made  a  defendant 
in  a  suit  by  individuals,  or  by  another  State ; 
and  as  this  permission  is  altogether  voluntary 
on  the  part  of  the  sovereignty,  it  follows  that 
it  may  prescribe  the  terms  and  conditions  on 
which  ft  consents  to  be  sued,  and  the  manner 
in  which  the  suit  shall  be  conducted,  and  may 
withdraw  its  consent  whenever  it  may  suppose 
that  justice  to  the  public  requires  it."  In  the 
same  spirit  Mr.  Juttice  Davis,  delivering  the 
judgment  of  the  covwt  in  mchoU  v.  United 
Statu,  7  WaU.,  122,  126  [74  U.  S.,  XIX.,  125, 
127],  said:  "  Every  government  has  an  inher- 
ent right  to  protect  itself  against  suits;  and  if, 
in  the  liberality  of  legislation,  they  are  permit- 
184 


ted,  it  is  only  on  such  terms  and  conditions  as 
are  prescribed  by  statute.  The  principle  is 
fundamental,  appnes  to  every  sovereign  power 
and,  but  for  the  protection  which  it  affords, 
the  government  would  be  unable  to  perform 
the  various  duties  for  which  it  was  created." 
See,  also,  U.  8.  v.  Oarke,  8  Pet.,  486, 444;  Oaty 
V.  Ourtit,  8  How.,  286,  245,  266:  U.  8.  v.  McLe- 
more,  4  Id.,  286,  289;  HOi  v.  tf.  B.,  0  Id.,  886, 
889 ;  Beeride  v.  WdUetr,  11  Id.,  272.  200 ;  2to 
ffmrf  V.  U.  8.,  6  WaU.,  419,  481  [72  U.  8., 
XVIU.,  700,  703];  U.  8.  v.  Bekfwd,  6  Id.,  484. 

488  [78  U.  S.,  XVm.,  020,  921];  The  8iren,  7 
Id.,  162, 164  [74  U.  8.,  XIX.,  129, 180]  ;  T/us 
DatU,  10  Id„  16, 20  [77  U.  8.,  XIX..  876,877]; 
U.  8.  V.  amiefe,  11  Id.,  178  [78  U.  8..  ^K.. 
181J;  Gate  v.  TerrM,  11  Id.,  199,  201  [78  U.  8.. 
XX.,  184]  ;  Cmr  v.  U.  8.,  98  U.  8.,  488.  487 
[XXV.,  209,  211];  U.  8.  v.  Tlumpton,  Id.,  486, 

489  rXXV.,  194.  196]  ;  R.  R.  Co.  v.  Temusfee, 
101  Id.,  887 [XXV.,  960];  R.  R.  Oo.  v.  AUaiama, 
Id..832[XXV.,978]. 

The  English  authorities,  from  the  earliest  to 
the  latest  times,  show  that  no  action  can  be 
maintained  to  recover  the  title  or  possession  of 
land  held  by  the  Crown  by  its  officers  or  serv- 
ants, and  leave  no  doubt  that  in  a  case  like  tiie 
one  before  us,  the  proceedings  would  be  stsyed 
at  the  suggestion  of  the  Attomey-Qeneral  in 
behalf  of  the  Crown. 

Our  citations  will  be  confined  to  the  time 
since  Magna  vharta  declared  that  no  man 
should  be  taken  or  imprisoned,  or  be  disseised 
of  his  freehold  or  liberties  or  free  customs,  or  be 
outlawed  or  exiled  or  in  any  way  destroyed,  or 
be  passed  upon  or  condemned,  but  bv  the  law- 
ful judgment  of  his  peers,  or  by  the  law  of  the 
land;  whi<^  is  the  origin  of  the  provision,  em- 
bodied in  the  Fifth  Amendment  of  the  Consti- 
tution of  the  United  States,  that  no  man  aliall 
be  deprived  of  life,  liberty  or  property,  without 
due  process  of  law. 

The  earliest  authorttv  to  be  referred  to  fa 
Bracton,  who  wrote  in  tne  reign  of  Henry  HL , 
and  who,  in  the  famous  passage  of  hu  flrat 
book,  affirms  that  the  King  ought  not  to  be 
subject  to  man,  but  to  QoA  and  to  the  law,  be- 
cause the  law  makes  the  King ;  and,  therefore, 
the  King  should  ascribe  to  the  law  what  the 
law  ascribes  to  him.  namely:  dominion  and 
power,  for  there  is  no  King  where  reigns  will 
and  not  law.  ipse  autem  rex  rum  debet  erne  mtb 
homine,  ted  tub  Deo  ei  tub  leoe,  quia  lex  faeit 
reqem.  AUribuat  igitur  rex  legi,  guod  las  at- 
tnbuit  ei,  videtieet,  dominium  et  potettatem,  non 
ett  enim  rex,  ubi  dominatur  tolurtta*  et  non  faoB. 
Bract.,  6*. 

Yet  no  one  states  more  strongly  than  Bracton 
the  exemption  of  the  King  from  being  sued 
without  Us  consent  in  such  a  case  as  thu  ;  for 
he  says  that  one  who  has  been  disseised  by  the 
King,  or  by  his  bailiffs  in  his  name,  per  dom- 
inum  regem  vol  ballivoe  tuot  nomine  tuo,  or. 
as  he  elsewhere  says,  whom  the  King,  or  any- 
one in  his  behalf  or  in  his  name,  aUguie  pro  eo 
vel  nomine  tuo,  has  ejected,  cannot,  even  if  tbe 
disseisin  be  manifest,  prosecute  an  assise  to  re- 
cover possession  of  the  land  without  the  King's 
consent,  but  must  await  liis  pleasure  wheU>er 
the  assise  shall  proceed  or  not,  expeetanda  erit 
wduntat  domini  regit  guod  proeedat  attiaa  net 
nonprocedat    Bract.,  168  b,  171  b,  218  a. 

Lord  Coke  tells  us  that  before  the  Statute  of 
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Westeinster  L,  8  Edw.  I.,  ch.  34,  if  an  ofScer 
of  the  King,  by  mere  color  of  hia  office,  and 
not  by  tlie  King's  command,  disseised  a  man 
of  lib  freehold,  the  only  remedy  was  by  ^ti- 
tion  to  the  King ;  and  that  it  was  to  relieve 
igabut  this  evil  that  the  statute  enacted,  that 
DO  esclieatar,  sheriff,  or  other  bailiff  of  the 
Sing,  "  by  color  of  hia  office,  without  special 
wsnant  or  oommandment,  or  authority  certain 
pertaining  to  his  office,"  should  disseise  any 
man  of  his  freehold,  and  that,  if  he  should  do 
■>,  the  diaaeisee  might  at  his  election  proceed 
eittMr  bv  petition  to  the  Eling,  or  by  assise  of 
Bonl  maeeisin  at  the  common  law,  and  the 
officer  should  pay  double  damages  to  Uie  plaint- 
iff, and  a  heavy  fine  to  the  King,  for  doing  in- 
tmrin  his  name  to  the  subject.  2  Inst.,  206, 
Wf.  Bat  when  the  entry  of  the  officer  was  by 
the  King's  command,  though  without  authority 
«f  law,  uiat  Statute  had  no  application. 

Accordingly,  in  Btavmdeforde's  exposition  of 
the  King's  Prerogative,  ch.  22,  it  is  laid  down: 
"  Petition  is  all  the  remedy  tiie  subject  hath 
idten  the  King  seizeth  his  liuid,  or  taketh  away 
hi*  goods  from  him,  having  no  title  by  order 
of  his  lawB  80  to  do,  in  which  case  the  subject 
lor  his  remedy  is  driven  to  sue  imto  his  sover- 
«^  lord  by  way  of  petition;  for  other  remedy 
bith  he  not"  Staunde.  Prerog.,  fol.72  b. '  'Also, 
whereas,  the  King  doth  enter  upon  me,  having 
BO  title  by  noatter  of  record  or  otherwise,  ana 
pat  me  oat,  and  detains  the  possession  from 
me,  that  I  cannot  have  it  again  by  entry  without 
nit,  I  have  then  no  remedy  but  only  by  petition. 
Bat  if  I  be  suffered  to  enter,  mv  entry  is  law- 
ful, and  no  intrusion.  Or  if  tne  King  grant 
over  the  lands  to  a  stranger,  then  is  my  peti- 
tion determined,  and  I  may  now  enter  or  have 
ay  aarise  by  order  of  the  common  law  against 
Ute  said  atraujger,  being  the  King's  patentee." 
"  When  His  Highness  seizeth  by  his  absolute 
power,  contrary  to  the  order  of  his  laws,  al- 
tbonjh  I  have  no  remedy  against  him  for  it 
hot  by  petition,  for  the  dignity's  sake  of  his 
penon,  yet  when  the  cause  is  removed  and  a 
oommon  person  hath  the  possession,  then  is  my 
Miiae  revived,  for  now  thejpatentee  entereth  by 
bis  own  wrong  and  intrusion,  and  not  by  any 
title  that  the  King  giveth  him,  for  the  King  had 
never  title  nor  possession  to  give  in  that  case." 
PoL  74  ft. 

In  the  reign  of  Elizabeth,  it  was  resolved  by 
iOtheJodgesof  England,that  "When  the  King 
was  seised  of  any  estate  of  inheritance  or  free- 
hold by  any  matter  of  record,  be  his  title  by 
matter  of  record  judicial  or  ministerial,  or  by 
conveyance  of  record,  or  bv  matter  in  fact  and 
fo«ma  by  office  of  record,  he  who  has  right, 
ooold  n<4,by  the  common  law,have  any  traverse 
span  which  be  was  to  have  amt»)eas  mamum, 
\«&  was  put  to  his  petition  of  right  (in  nature 
of  his  real  action  which  he  could  not  have 
sgainst  the  King,  because  the  King  by  his  writ 
cwnot  command  himself)  to  be  restored  to  his 
teebold  and  inheritance;"  unless,  indeed,  the 
right  of  the  party  aggrieved  appeared  by  the 
>uu  teooid,  m  which  case  he  might  by  mon- 
<tnn»  de  droit  obtain  an  amoeeas  rrrnnwrn.  Sad- 
hrf  am,  4  Sep.,  Ub,  55  a. 

lard  Hale  enumerates,  among  the  relative 
picmgatiTes  of  the  Crown,  the  prerogative  "of 
nil  posacmona;  that  no  man  can  enter  upon 
iteeie  Otto. 


him,  but  is  driven  to  his  suit  by  petition. "  Hale, 
Analysis  of  the  Law,  sec.  9. 

The  law  laid  down  in  the  early  authorities  is 
stated  in  the  same  way  in  the  Digest  of  oA.  B. 
Comyns,  written  in  the  first  half  of  the  last 
century,  and  in  Chitt^  on  the  Prerogative  of 
the  Crown,  published  in  1820;  and  T£e,  Chitty 
treats  the  action  of  ejectment  as  equivalent  in 
this  an>ect  to  the  ancient  form  of  proceeding 
by  assise.  Com.  Dig.  Prerogative,  D,  78;  Chit. 
Prerog.,  889-343  and  n.  c. 

In  <^teen  v.  PtnneU,  1  Q.  B.,  862;  S.  C,  4 
Per.  &  Dav.,  719,  a  writ  of  mandamus  to  admit 
to  a  copyhold  tenement  of  a  manor  belonging 
to  the  Crown,  having  been  directed  to  the  stew- 
ard alone,  it  was  contended  for  tJie  prosecutor 
tliat  a  previous  decision,  requiring  ue  writ  to 
be  directed  to  the  lord  of  the  manor  as  well  as 
to  the  steward,  applied  only  to  cases  where  the 
lord  of  the  manor  was  a  subject,  and  that,  in- 
asmuch as  there  could  be  no  mandamus  to  the 
sovereign,  the  writ  must  go  against  the  steward 
alone.  But  Lord  Denman,  with  the  concur- 
rence of  Justices  Littledale,  WUliama  and  Cole- 
ridge, quashed  the  writ  of  mandamusj-.aad,  aft- 
er oliserving  that  doubtleaa  there  could  be  no 
maTtdamus  to  the  Sovereign,  but  that  the  inter- 
ests of  the  Crown  were  to  be  as  much  guarded 
as  those  of  the  subject,  said:  "And  if  the  in- 
terests of  the  Crown  cannot  so  effectually  be 
protected  by  a  writ  against  the  steward  alone. 
It  is  a  very  strong  reason  to  show  that  such  a 
writ  cannot  be  sustained.  Indeed,  if  it  were  al- 
lowed, it  is  not  certain  of  being  effectual;  for  if 
the  advisers  of  the  Crown  were  of  opinion  that 
its  interests  might  be  affected,  and  were  to  ad- 
vise the  Sovereign  either  to  order  the  steward 
not  to  admit  the  prosecutor  of  the  mandamus, 
or  to  revoke  the  appointment  of  the  steward, 
this  court  could  not  grant  an  attachment  against 
the  steward,  and  then  the  party  does  not  get 
admitted.  And,  indeed,  if  we  were  to  allow  a 
mandamus  to  the  steward  alone,  and  the  writ 
were  obeyed,  the  property  of  the  Crown  would 
be  affected  indirectly  by  the  mandamus  to  the 
steward  alone,  when  it  cannot  be  affected  di- 
rectly by  making  the  Sovereign  a  partv  to  the 
mandamus."  "But  in  the  case  where  there  is  a 
complaint  on  the  part  of  a  subject  against  the 
Crown,  in  any  matter  whatever,  the  course  is  to 
proceed  bv  petition  of  right,  or  else  by  mon- 
strans  de  droit,  or  traverse  of  office,  as  the  case 
may  require.  These  proceedings  have  been 
recognized  and  acknowledged  for  many  centu- 
ries. Such  proceedings  are  now  very  much  out 
of  use ;  and  few  instances  in  modem  times  have 
occurred  where  they  have  been  resorted  to;  but 
still  they  are  what  must  be  resorted  to  if  any 
dispute  arises.  They  are  probabljr  expensive 
and  tedious,  but  these  considerations  are  not 
sufficient  for  our  dispensing  with  them;  we 
have  no  more  authoritf,for  the  sake  of  conven- 
ience, to  lay  them  aside  and  introduce  writs  or 
other  proceedings,  which  are  usually  adopted 
between  subject  and  subject,  amongst  which 
these  writs  of  mandamus  are  to  be  reckoned, 
than  to  introduce  writs  and  other  proceedings, 
now  solely  used  in  cases  of  prerogative,  in 
causes  between  subject  and  subject." 

In  Queen  v.  Chmrs.  of  the  Tretiswry,  L. 
R.,  7  Q.  B.,  387,  394,  in  which  the  court  re- 
fused to  grant  a  writ  of  mandamus  to  the 
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Lorda  Commissio&ers  of  the  Treasury  to  pay 
over  money  in  their  hands  as  servants  of  the 
Crown,  Lord  Oh.  J.  Cocklnim  said  thnt  it  did 
not  follow,  because  the  prosecutor  harl  no  rem- 
edy except  that  of  applying  br  petition  to  the 
Crown,  or  by  petition  to  Parliunent,  that  the 
court  could  issue  a  writ  of  martdamu»;  and 
added:  "I  take  it,  with  reference  to  that  juris- 
diction, we  must  start  with  this  unquestionable 
principle,  that  when  a  duty  has  to  be  performed 
(if  I  may  use  that  expression)  by  the  Crown, 
this  court  cannot  claim,  even  in  appearance,  to 
have  any  power  to  command  the  Crown;  the 
thing  is  out  of  the  question.  Over  the  Sover- 
eign we  can  have  no  power.  In  like  manner 
vhere  the  parties  are  acting  as  servants  of  the 
Crown  and  are  amenable  to  the  Crown,  whose 
servants  they  are,  they  are  not  amenable  to  us 
in  the  exerctise  of  our  prerogative  jurisdiction." 

In  Doe  V.  Soe,  8  Mees.  &  W.,  679;  8.  C, 
Hurlst.  &  W.,  159,  which  was  an  action  of 
^ectment  for  a  house  and  lands  adjoining 
Hurst  Castle,  the  declaration  had  been  served 
upon  one  Watson  and  upon  the  Board  of  Ord- 
nance. On  motion  of  the  Attorney-General,  in 
behalf  of  the  Crown,  supported  by  affidavits 
that  the  casUe  was  an  hereditary  possession  of 
the  Crown  of  England,  and  that  the  premises 
sought  to  be  recovered  were  in  possession  of  the 
Crown,  by  Watson,  who  had  been  placed,  by 
authority  of  the  Board  of  Ordnance,  as  master 
gunner  ui  charge  of  the  defenses  of  the  castle, 
which  commanded  the  passage  of  the  Needles, 
the  Court  of  Exchequer  ordered  the  declaration 
to  be  set  aside  and  all  further  proceedings 
stared.  It  was  contended  for  the  plaintiff  that, 
technicallv,  the  action  was  trespass  against  Roe ; 
and  that  the  argument  on  the  other  3de  would 
go  the  length  of  showing  that  in  any  case  where 
the  defendant  in  ejectment  made  an  affidavit 
that  the  title  of  the  Crovra  came  into  question, 
the  plaintiff  would  have  no  resource  but  in  his 
petition  of  right.  Whereupon,  the  court  made 
these  observations:  "Lord  Abinger,  Ch.  B. 
The  real  question  is:  can  an  ejectment  be  tried, 
the  effect  of  which  may  be  to  turn  the  Crown 
out  of  possession?  Alderson,  B.  The  declara- 
tion is  served  on  a  person  occupying  as  the 
servant  of  the  Crown;  this  case  is  not  like  the 
case  put  of  lands  held  under  the  Woods  and 
Forests ;  the  present  difficulty  only  arises  when , 
supposing  the  plaintiff  to  succeed,  the  Crown 
would  be  turned  out  of  possession."  Hurlst.  & 
W.,  160.  At  the  close  of  the  argument.  Lord 
Abinger  said:  '  'It  is  quite  clear  the  court  could 
not  i»ue  any  process  to  turn  the  Crown  out  of 
possession;  and  the  only  doubt  I  had  was, 
whether  this  property  was  not,  by  the  operation 
of  the  Act  of  Parliament,  in  the  possession,  not 
of  the  Crown,  but  of  the  Boora  of  Ordnance. 
But  on  looking  more  fully  into  the  Act,  my 
doubt  is  entirely  removed."  Banm  Aldcrson 
said:  "I  am  of  uie  same  opinion.  No  ejectment 
can  be  maintained  against  the  Crown,  to  turn 
the  Crown  out  of  possession  by  the  authority  of 
the  Crown  itself.''  And  Baron  Rolfe  (after- 
wards ZonfCKaneeflorCranworth)  added:  "The 
question  may  be  tested  thus:  Suppose  there 
were  no  trial,  but  judgment  went  against  the 
casual  ejector;  then  there  would  only  be  a  writ 
to  turn  the'  Crown  out  of  possession,  which 
clearly  cannot  be."    8  Mees.  &  W.,  582,  583. 

The  same  rule,  as  well  as  the  essenUal  dis- 
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tinction  in  actions  brought  against  a  s«-vant  of 
the  Crown  holding  possession  in  behalf  of  the 
Crown,  between  an  action  of  trespass  to  recover 
damages,  which  might  be  suffered  to  proceed 
(although  the  Crown  might  have  it  removed  for 
tlmt  purpose  into  the  Court  of  Exchequer),aad 
an  action  of  ejectment  to  recover  possession  of 
the  land  itself,  which  must  be  absolutely  stayed 
on  motion  of  the  Attomev-General,  is  clearly 
recognized  in  two  cases  of  trespass  to  recover 
damages  a^nst  officers  of  the  Crown,  removed 
upon  appbcation  of  the  Attomey-Qeneral  into 
the  Office  of  Picas  of  the  Exchequer  tot  triaL 
OiMiithomey.  Campbell,  1  Anst.,  206,  215;  AUn- 
Gmerai  v.  BaOett,  16  Mees.  &  W.,  97. 

In  Gawihome  v.  CamvieU,  Oh.  B.  Eyre,  speak- 
ing of  a  case,  decided  in  1710,  of  an  ejecUneat 
brought  in  the  Court  of  Queen's  Bench  tar 
lands  which  were  part  of  the  Queen's  estate, 
said:  "There  was  an  application  to  this  court 
to  stay  the  proceedings,  and  the  parties  were 
heard  upon  it  The  Attorney -Oeneral  attended 
and,  after  the  hearing,  it  was  put  off  for  a  day 
or  two.  At  length  the  entry  is,  that  an  injunc- 
tion issue  pro  £mina  regina.  So  that  the  ac- 
tion was  not  removed,  but  simply  an  injunc- 
tion went  to  stay  the  proceedings.  And  I  think 
I  can  see  why  that  was  ;  if  the  action  had  been 
removed,  the  question  could  not  have  been  tried 
even  in  the  Office  of  Pleas,  because  you  cannot 
try  the  Queen's  title  in  an  ejectment.  The 
Queen  was  in  possession;  her  hands  must  be 
removed  by  some  other  course  of  proceeding 
than  an  ejectment;  and,  therefore,  it  was  fruit- 
less to  think  of  removing  it,  and  it  remained 
under  an  injunction." 

So  in  AUy-Oentral  y.HaUett,  a  case  of  tnroass 
guare  daumm  fregit  in  which  the  defendant 
pleaded  that  the  Queen  was  seised  in  right  of 
her  Crown  of  the  loeut  in  quo.  Oh.  B.  Pollock 
said:  "The  action  of  ejectment  \» prima fiicie 
an  action  merely  between  subject  and  subject, 
and  relates  to  land;  yet  the  prerogative  oi  the 
Crown  applies  to  that;  and  if  the  interest  of  the 
Crown  is  concerned,  an  action  of  ejectment 
may  be  removed  into  this  court.  It  may  be 
said,  however,  that  that  does  not  amount  to  an 
authority,  because  the  action  does  not  go  on; 
the  reason  of  that  is,  that  in  this  court  an  ac- 
tion of  ejectment  will  not  lie  against  the  Crown. 
The  party  must  proceed  by  a  petition  of  right 
In  an  action  of  ejectment,  we  remove  it,  al- 
though we  thereby  actually  extinguish  the  ac- 
tion; and,  therefore,  that  is  rather  an  a  fortiori 
argument  for  removing  this  cause,  which  is 
sought  to  be  removed  for  the  express  purpose 
of  going  on  with  it"  Baron*  Parke,  Aldraison 
and  Piatt  concurred;  and  Baron  Piatt  clearly 
distinguished  the  case  of  a  defendant  holding 
possession  in  behalf  of  the  Crown,  from  that  m. 
a  defendant  claiming  a  right  in  himself  only, 
though  under  a  grant  from  the  Crown,  saying: 
"  If  the  Queen  herself  is  in  possession,  no  sub- 
ject can  maintain  ejectment  against  her;  tiie 
only  mode  of  proceeahig  is  by  petition  of  rigl^ 
If  Uie  subject  is  in  xx>sse8sion,  claiming  a  right 
under  the  Crown,  then  the  ejectment  may  be 
maintained;  but,  at  the  suggestion  of  the  At- 
tomey-Qeneral, the  proce«ling  would  be 
brought  into  this  court." 

There  is  a  close  analogy  between  these  caaea 

and  the  case  at  bar.    Any  action,  personal  or 

real,again8t  officers  of  the  w>vereign,who  justify 
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nnder  a  pevenne  law,  ta&y  be  removed  In 
En^and  into  the  Court  of  Kxchequer,  and  un- 
der the  Acts  of  OongreaB,  into  the  Ciicuit  Court 
of  the  United  States.  If  it  la  an  action  of  tort 
to  lecoTer  damaxes  only,  it  may  tiieie  proceed 
to  trial  Bat  if  it  is  an  action  to  recover  pos- 
aeasion  of  land,  which  is  in  fact  held  by  the 
SoToeign  thitni^  its  oiBcers  and  agents,  and 
that  fa^  is  in  due  form  made  known  to  the 
eooit,  the  proceedings  must  be  stayed. 

An  action  <rf  ejectment  brought,  as  this  was, 
under  the  Code  of  Virginia  of  1873,  ch.,  181, 
affects  tile  title  to  land  more  than  the  action  of 
^Mtment  in  England.  By  that  Code,  the  ac- 
tum may  not  only  be  brought  as  before,  but  it 
ia  also  nuule  a  substitute  for  the  writ  of  right 
udall  other  real  actions.  Sees.  1,  3,  88.  It 
Dnt  be  brou^t  by  and  in  the  name  of  a  per- 
•on  having  a  salnsting  interest  in  the  premises, 
•ad  a  right  to  recover  the  premises  or  the  pos- 
iearion  tnereof ;  and  against  the  person  actually 
occopving  the  premises,  or,  if  they  are  not  oc- 
copiea,  against  some  person  exereising  acts  of 
ownerahip  therein,  or  claiming  title  thereto  or 
some  faitereet  therein.  Sees.  4-6.  The  only  plea 
allowed  is  the  general  issue,  that  the  defendant 
ii  not  guilty  of  unlawfully  withholding  the 
premises  ckdmed.  Sec.  18.  The  declaration 
mnat  describe  the  premises  with  such  certainty 
that  from  the  description,  possession  can  be  de- 
fircred;  and  it  must  state  and  the  verdict  must 
find,  whether  the  plaintiff's  estate  is  in  fee  or 
for  life  and  whose  life,  or  for  years  and  the  du- 
ration of  the  term.  Sees.  8,  9,  27.  Judgment 
iat  the  plaintiff  is,  that  he  recover  the  posses- 
nni  of  the  premises  according  to  the  verdict, 
if  there  is  one,  or,  if  on  default  or  demurrer, 
Moording  to  tibe  description  in  the  declaration. 
Sec  3tt.  Several  tudgments  may  be  recovered 
a^dnst  several  defendants  occupying  distinct 
patceb  of  tiie  land.  Sec.  17.  Ajad  the  judg- 
ment  is  conclusive  as  to  the  title  or  rignt  of 
poMsaion,  established  in  the  action,  upon  the 
party  against  whom  it  is  rendered,  and  all  per- 
tact  cMmlng  under  him  by  title,  accruing  after 
the  ccmmoicement  of  the  action.    Sec.  3S. 

Hie  principle  tiiat  no  Sovereign  can  be  sued 
witboDt  its  consent,  applies  equally  to  foreign 
Soreieigns  and  to  the  Sovereim  of  the  country 
in  wliida  the  suit  is  brought.  The  exemption  of 
the  Sovoeign  is  not  less  regarded  by  its  own 
coarts  than  by  the  courts  of  other  Sovereigns. 
To  repeat  the  words  of  C/iief  JutUee  Taney,  al- 
Ridyqaoted:  "  It  is  an  established  principle  of 
hiriainiidence  in  all  civilized  Nations,  that  the 
ooKieign  cannot  be  sued  in  its  own  courts  or 
ininrotiier,  without  its  consent  and  permis- 
aioo.'' 

In  tile  leading  case  of  TKe  Etefumge,!  Cranch, 
IK,  the  exemption  of  a  foreign  Sovereign  from 
Wu  aned  te  our  courts,  was  held  to  protect  one 
of  ma  public  armed  vessels  from  bemg  libeled 
toe  in  a  court  of  admiralty  by  citizens  of  the 
Hailed  States,  to  whom  she  had  belonged,  and 
fiMn  whom  she  had  been  forcibly  taken  in  a 
foreign  port  by  his  order.  The  District  Attor- 
ney of  ttie  United  States  having  filed  a  sugges- 
m,  verified  by  ofiBdavlt,  that  she  was  a  pub- 
fie  armed  reaaei  of  the  Emperor  of  the  French, 
and  ictnaDy  employed  in  his  service  at  the 
time  of  entering  our  ports,  the  Circuit  Court, 
diraatding  the  suggestion,  entered  a  decree 
totSelib^mta.  But  upon  an  appeal  taken  by 
See  16  Otto. 


the  Attorney  of  the  TTnited  States,  this  court, 
without  any  inquiry  into  the  title,  reversed  the 
decree  and  dismissed  the  libel ;  and  Chief  Jtittiee 
Marshall  in  delivering  judgment  said:  "  There 
seems  to  be  a  necessity  for  admitting  that  the 
fact  might  be  disclosed  to  the  court  by  the  sug- 
gestion of  the  Attorney  for  the  United  States." 

In  Vavasteur  v.  Krupp,  9  Ch.  D.,  851,  the 
Mikado  of  Japan,  a  sovereign  prince,  bought  in 
Qermany,  shells,  made  there,  but  said  to  be  in- 
fringements of  an  English  patent.  They  were 
brought  to  £ngland,in  order  to  be  put  on  board  a 
ship  of  war  belonging  to  the  Mikaao.and  the  pa- 
tentee obtained  an  injtmction  against  the  agents 
of  the  Mikado  and  the  persons  in  whose  custody 
the  shells  were,  restraining  them  from  removing 
the  shells.  The  Mikado  t£en  applied  to  be,  and 
was  made,  a  defendant  in  the  salt.  An  order 
was  made  by  Sir  Qeorge  Jessel,  Master  of  the 
RoUs.and  affirmed  by  the  Court  of  Appeal,  that, 
notwithstanding  the  injunction,  the  Mikado 
should  be  at  liberty  to  remove  the  shells.  Lord 
JutUee  James  said:  "  I  am  of  opinion  that  this 
attempt  on  the  part  of  the  plaintiff  to  interfere 
with  the  right  of  a  f orei^  Sovereign  to  deal 
with  his  public  property,  is  one  of  the  boldest  I 
have  ever  heard  of  as  made  in  any  court  in  this 
country."  And,  after  stating  the  contention  of 
the  plaintiff  that  the  sheila  were  in  the  posses- 
sion of  persons  in  England  who  were  minded 
to  make,  and  did  make,  a  use  of  them  incon* 
sistent  with  his  patent,  he  further  said:  "  If  tiicy 
were  doing  so,  then  they  are  liable  in  an  action 
for  damages,  and  the  plaintiff  may  recover  any 
damages  that  he  may  be  entitled  to.  But  that 
does  not  interfere  viriui  the  right  of  the  Sovereign 
of  Japan,  who  now  asks  to  be  allowed  to  take 
his  property."  Lord  JutUee  Brett  said:  "  The 
goods  were  the  property  of  the  Mikado.  They 
were  his  property  as  a  Sovereign;  they  were  the 
property  of  his  coimtry;  and,  therefore,  he  is  in 
the  position  of  a  foreij^  Sovereign  havbig  prop- 
erty here."  "  If  it  18  an  infringement  of  the 
patent  by  the  Mikado,  you  cannot  sue  him  for 
that  infnngement.  If  it  is  an  infringement  by 
the  agents,  you  may  sue  the  agents  for  that  in- 
fringement, but  then  it  is  the  agents  whom  you 
sue.  "The  Mikado  has  aperfect  right  to  liave 
these  goods;  no  court  in  this  country  can  prop- 
erly prevent  him  from  having  goods  whidi  are 
the  public  property  of  his  own  country." 

In  the  case  of  Unie  Parlement  Beige,  5  P.  D., 
197,  the  Court  of  Appeal  held  that  an  unarmed 
packet,  belonging  to  the  King  of  the  Belgians, 
and  in  the  hands  of  officers  commissioned  by 
him,  and  employed  in  carrying  mails,  and  also 
in  carrying  merehandise  and  passengers  for 
hire,  was  not  liable  to  be  seized  in  a  suit  in  rem 
to  recover  damages  for  a  collision.  Lord  Ju»- 
iice  Brett,  in  a  considered  iudgment,  stated  the 
real  question  to  be  "  Whether  every  part  of  the 
public  property  of  every  sovereign  authority  in 
use  for  national  purpose8,is  not  as  much  exempt 
from  the  jurisdiction  of  every  court,  as  is  the 
person  of  every  Sovereign;"  and,  after  review- 
mg  many  American  as  well  as  English  cases, 
announced  the  conclusion  of  the  court  thus: 
"  Aa  a  consequence  of  the  absolute  independ- 
ence of  every  sovereign  authority,  and  of  the 
international  comity  wliich  induces  every  sov- 
ereign State  to  respect  the  independence  of  every 
other  sovereign  State,  each  and  evei^  one  de- 
clines to  ezeiSse,  by  means  of  any  of  its  courts. 
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any  of  its  territorial  jurisdiction  oyer  the  per- 
son of  any  Sovereign  or  ambassador  of  any 
other  State,  or  over  Uie  public  property  of  any 
State  wliich  is  destined  to  its  public  use,  or  over 
ttte  property  of  any  ambassador,  though  such 
Sovereign,  ambassador  or  propcit^  be  within 
its  teiritory  and,  therefore,  but  for  the  com- 
mon agreement,  subject  to  its  jurisdiction. 
This  proposition  would  determine  the  first 
question  in  the  present  case,  in  favor  of  the  pro- 
test, even  if  an  action  in  rem  were  held  to  be 
a  proceeding  solely  against  property,  and  not 
a  procedure  directly  or  indirectly  impleading  the 
owner  of  the  property  to  answer  to  the  judg- 
ment of  the  court.  But  we  cannot  allow  it  to 
be  supposed  that,  in  our  opinion,  the  owner  of 
the  property  is  not  indirectly  impleaded."  After 
stating  the  mode  of  procedure  m  courts  of  ad- 
miralty, he  continual:  "  To  imi)lead  an  inde- 
pendent Sovereign  in  such  a  way  is  to  call  upon 
him  to  sacrifice  either  his  property  or  his  inde- 
pendence. To  place  him  in  that  position  is  a 
breach  of  the  principle  upon  which  his  immu- 
nity from  jurisdiction  rests.  We  think  that  he 
cannot  beso  indirectlyimpleaded.any  more  than 
he  could  be  directly  impleaded.  The  case  is, 
upon  this  consideration  of  it,  brought  within 
the  general  rule  that  a  sovereign  authority  can- 
not be  personally  impleaded  in  any  court." 

It  was  argued  at  me  bar  that  the  petition  of 
right  in  England  was  in  effect  a  suit  against  the 
Crown.  But  the  petition  of  right  could  never 
be  maintained  except  after  an  application  to  the 
King  and  his  consent  granted.  The  Sovereign 
thus  retained  the  power  of  determining  in  ^- 
vance  in  every  case,  whether  it  was  consistent 
with  the  public  interests  to  allow  the  suit  to  be 
brought  and  tried  in  the  ordinary  courts  of  jus- 
tice. The  petition  might  bepresented  either  to 
the  King  in  person,  or  in  Parliament;  and  if 
sued  in  Parliament,  it  might  be  enacted  and 
pass  as  an  Act  of  Parliament.  Staunde.  Pterog. , 
72  b;  Chit  Prerog.,  846.  The  old  form  of  pro- 
ceeding by  petition  of  right  to  the  King  was  so 
tedious  and  expensive  that  it  fell  into  disuse; 
and  there  is  hardly  an  instance  in  which  it  was 
resorted  to  in  England  between  the  settlement 
of  the  Colonies  and  the  Declaration  of  Inde- 
pendence, or  for  half  a  century  afterwards. 
Olayton  v.  Atty-Om,.,  1  Coop.  temp.  Cotten- 
ham,  97,  120;  Queen  v.  PoweU,  1  Q.  B.,  368, 
868,  and  4  Per.  &  Day.,  719, 728,  above  quoted; 
Canterbury  v.  Atty-Oen.,  1  PhUlips,  806,  327; 
De  Social  Gate,  8  Q.  B. ,  208, 273.  The  granting 
of  the  royal  consent  as  a  matter  of  course,  is 
but  of  very  modem  introduction  in  England. 
Baiiem  Arekipelago  Co.  v.  Queen,  2  El.  &  Bl., 
866,  914.  And  the  Statute  of  28  &  24  Vict., 
ch.  34,  simplifying  and  regulating  the  proceed- 
ings, makes  it  the  duty  of  the  Secretary  of  State 
for  the  Home  Department,  to  lay  the  petition 
before  the  Queen  for  her  consideration,  and  to 
give  her  his  advice  upon  it;  and  if  upon  his  ad- 
vice she  refuses  to  grant  her  flat,  the  suppliant 
is  without  remedy.  Inoin  v.  Cfrey,  3  F.  &  F., 
686,  687;  Jbbin  v.  Queen.  14  C.  B.  (N.  8.),  606, 
621,  and  16 Id.,  810,  868.  In  U.  S.  v.  O^Eetfe,  11 
WaD..178.184[78U.  8..  XX.  181,183],in  which 
it  was  held  that  British  subjects  were  included 
in  the  Act  of  Congress  of  July  27, 1868,  ch.  276 
allowing  suits  for  the  proceeds  oi  captured  and 
abandoned  property  to  be  brought  in  the  Court 
of  Claims  "  By  aliens  who  are  citizens  or  sub- 
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jects  of  any  government  which  accords  to  citi- 
zens of  the  United  States  the  right  to  prosecute 
claims  against  such  government  in  its  courts," 
this  court,  speaking  of  the  English  petition  of 
ri^ht,  said:  "  It  is  easy  to  see  that  cases  might 
arise,  involving  political  consideraticHis,  in 
which  it  would  be  eminently  proper  for  the 
Soverei^  to  withhold  his  permission." 

The  English  remedies  of  petition  of  right, 
monslremg  de  droit,  and  traverse  of  ofiBce,  were 
never  introduced  into  this  country  as  part  of 
our  common  law;  but  in  the  American  Colonies 
and  States  claims  upon  the  Government  were 
commonly  made  by  petition  to  the  Legislature. 
The  inadequacy  or  the  want  of  those  remedies 
is  no  reason  for  maintaining  a  suit  against  the 
Sovereign,  in  a  form  which  is  usum  between 
private  citizens,  but  which  has  not  been  ex- 
pressly granted  to  them  as  against  the  Sovereign. 
Queen  v.  PoteeU,  above  quoted;  QiXbone  y.U. 
S.  S  WaU.,  269  [76  U.  8.,  XIX.,  458]. 

In  particular  classes  of  cases,  indeed.  Con- 
gress has  authorized  suits  in  equity  to  be 
brought  against  the  United  States;  as,  for  in- 
stance, in  cases  of  delinquent  receivers  of  pub- 
lic money  against  whom  a  warrant  of  distress 
has  been  issued,  in  cases  of  proprietors  of  land 
taken  and  sold  to  make  certain  improvements 
in  the  City  of  Washington  (in  which  the  bill  is 
epoken  of  as  "  in  the  nature  of  a,  petition  of 
right "),  and  in  claims  to  share  in  the  money 
received  from  Mexico  under  the  Treaty  of 
Ouadalupe  Hidalgo.  See,  U.  8.  v.  Jfourte,  6 
Pet,  470,  and  9  Id. ,  8;  Murray  v.  Hoboken  Land 
Co.,  18  How.,  272,  284  [59  U.  S.,  XV.,  872,  877]; 
Van  Ness  v.  WatMngtim,  4  Pet,  232,  276,  277; 
Giark  v.  Clark,  17  How.,  315,  820  [58  TJ.  8., 
XV.,  77,  791.  So  it  has  often  authorized  suits 
to  be  brought  against  the  United  States  to  con- 
firm claims,  under  grants  from  f orei^  govern- 
ments, to  lands  since  ceded  to  the  Umtea  States. 
But  in  such  a  suit  Chi^  Justice  Murnhitll  said: 
"As  the  United  States  are  not  suable  of  common 
ri^ht,  the  party  who  institutes  such  suit  must 
bnng  his  case  within  the  authority  of  some  Act 
of  Congress,  or  the  court  cannot  exercise  juris- 
diction overit ."  U.  S.y.  Clarke,  8  Pet. ,  436, 444. 

For  more  than  sixty  years  after  the  adoption 
of  the  Constitution,  no  general  provision  was 
made  by  law,  for  determining  claims  against  the 
United  States;  and  in  every  Act  concerning  the 
Courtof  Claims, Congress  has  defined  the  clames 
of  claims  which  mi^t  be  made,  the  conditions 
on  which  they  might  be  presented,  the  forms  of 
proceeding  and  the  effect  to  be  given  to  Uie 
awards.  The  Act  of  February  24,  1866,  ch. 
122,  which  first  established  that  court,  required 
an  Act  of  Congress  to  carry  out  each  award. 
The  Act  of  March  8,  1863,  ch.  02,  which  dis- 
pensed with  that  requirement,  authorized  the 
sums  due  by  the  juo^ents  of  the  Court  of 
Claims,  after  presentation  of  a  copy  thereof  to 
the  Secretary  of  the  TrMsury,  andnis  estimate 
of  an  appropriation  therefor,  to  be  paid  out  of 
an^  general  appropriation  made  by  law  for  the 
sausfaction  of  private  claims.  Even  under  this 
Act  the  Courtof  Claims  had  so  little  of  thenat- 
ure  of  a  judicial  tribunal,  that  this  court  de- 
clined to  entertain  appeals  from  its  dedsions, 
although  the  statute  expressly  gave  such  an  ap- 
peal. Gordon  y.  U.  B.,  2  WaU.,  661  [69  U.  S., 
XVn.,  021];  8.  C.,5  Am.  Law  Reg.  rtl.  S.j, 
111.   It  is  only  since  the  Act  of  Mar(£  17, 186S, 

Digitized  by  Vj(JO*V 


1881 


UHTTBa)  States  v.  Lee. 


196-261 


ch.  19,  .las  repealed  the  provision  which  by 
accessuT  imphcation  authorized  the  Secretary 
of  the  treasury  to  revise  the  decisions  of  the 
(Vmrt  of  Claims,  and  of  this  court  on  appeal, 
duit  this  court  has  considered  and  determined 
sach  appeals. 

Under  the  existing  statutes,  the  principal 
dtases  of  demands  suomitted  to  the  determina- 
tion of  tbe  Court  of  Claims,  are  claims  founded 
00  laws  of  Congress,  on  r^ulations  of  the  Ex- 
ecntive  Departments,  and  on  contracts,  ex- 
pteas  or  implied,  and  claims  referred  to  the 
court  bv  Congress.  Bev.  Stat.,  sec.  1059.  The 
ptoceedtng  ly  petition  to  Congress  and  refers 
ence  by  Congress  to  the  Coiurt  of  Claims,  pre- 
eents  toe  nearest  analogy  that  our  law  affords 
to  tbe  petition  of  right.  No  Act  of  Congress 
hss  conferred  upon  that  court,  or  upon  any 
oUier  tribunal,  general  jurisdiction  of  suits 
igainst  the  UnitS  States  to  recover  possession 
of  real  property , or  to  redress  a  tort.  And  the  Act 
ofCoDgreBsof  Jimell,  1864,  ch.  117  (re-enacted 
msec.  $753,  R.  S.),  authorizing  the  Secretary  of 
tbeTreamuy  to  direct  a  stipulation,  to  the  extent 
of  the  value  of  the  interest  of  the  United  States, 
to  be  entered  into  for  the  discharge  of  any  prop- 
erty owned  or  held  by  the  United  States,  or  in 
which  the  United  States  have  or  claim  an  in- 
terest, which  has  been  seized  or  attached  in  any 
jodicial  proceeding  under  the  laws  of  a  State, 
e^wessly  provides  "  That  nothing  herein  con- 
tained sbaU  be  considered  as  recognizing  or  con- 
ceding any  right  to  enforce  by  seizure,  arrest, 
tttachment,  or  any  judicial  process,  any  claim 
agtinst  any  property  of  the  United  States,  or 
•gainst  any  property  held,  owned  or  employed 
I7  the  United  States,  or  by  any  deputment 
thereof,  for  any  public  use,  or  as  waiving  any 
objection  to  any  proceeding  instituted  to  en- 
force any  such  claim." 

In  OMmi  V.  V.  S.,  8  Wan.,  269  [76  U.  8., 
XIX,  453],  which  was  an  attempt  to  maintain 
in  the  Court  of  Claims  a  suit  against  the  Gov- 
ernment as  upon  an  implied  contract,  for  unau- 
thorized acts  of  its  ofiScers,  which  were  in  them- 
selves torts,  the  court  said:  "  The  supposition 
dist  the  Government  will  not  pay  its  debts,  or 
win  not  do  justice,  is  not  to  be  indulged;"  and, 
tfter  stating  the  reasons  against  the  maintenance 
(^  the  suit,  concluded:  "These  reflections  ad- 
monish us  to  be  cautious  that  we  do  not  permit 
tl»  decisions  of  this  court  to  become  auUiority 
for  tbe  righting,  in  the  Court  of  Claims,  of  aU 
wrongs  done  to  individuals  by  the  officers  of  the 
General  Government,  though  they  may  have 
heeneommitted  while  serving  that  government, 
tod  In  the  belief  that  it  was  for  its  interest.  In 
ncii  cases,  where  it  is  proper  for  the  nation  to 
fsndsh  a  remedy^  Congress  has  wisely  reserved 
the  matter  for  its  own  determination."  In 
Limaford  v.  IT.  S.,  101  U.  S.,  841  [XXV.,  1010], 
the  remarks  just  quoted  were  repeated,  and 
were  applied  to  the  case  of  a  suit  for  the  use 
nd  occupation  of  land  which  the  United  States, 
imder  a  cUim  of  title,  had,  through  its  Indian 
tgents,  tdcen  possession  of  and  since  held,  by 
VKct  and  against  the  will  of  the  rightful  owner. 

If  ft  is  proper  that  the  United  States  should 
iDmr  thonselves  to  be  sued  in  such  a  case  as 
this,  public  policy  requires  that  it  should  rest 
with  Gongreae  to  define  the  mode  of  proceed- 
iaK  tte  oondittons  on  which  it  ma,y  l>e  main- 
twed,  and  tbe  manner  in  which  the  decision 
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shall  be  enforced;  none  of  which  can  be  done 
if  the  citizen  has  an  absolute  right  to  maintain 
the  action. 

If  the  plaintiff  is  entitled  to  judgment,  it  can 
only  be  upon  the  ground  that  the  United  States 
are  not  a  party  to  the  record,  and  have  no  such 
relation  to  the  action  that  their  possession  of 
the  land  demanded  will  prevent  judgment 
against  the  defendants  of  record.  If  those  de- 
fendants alone  are  to  be  held  to  be  parties  or 
interested,  the  plaintiff  is  entitled,  as  of  right, 
to  immediate  execution  as  well  as  to  judgment; 
and  the  court  has  no  discretion  to  stay  an  exe- 
cution between  private  parties  on  considerations 
of  the  interests  of  the  public. 

To  maintain  this  action,  independentiy  of  any 
legislation  bv  Congress,  is  to  declare  uiat  the 
exemption  of  the  United  States  from  being  im- 
pleaded witiiout  their  consent  does  not  embrace 
lands  held  by  a  disputed  title;  to  defeat  the  ex- 
emption from  judicial  process  in  the  very  cases 
in  which  it  is  of  the  utmost  importance  to  the 
public  that  It  should  be  upheld;  and  to  compel 
the  United  States  to  submit  to  the  determiiia- 
tion  of  courts  and  juries,  the  validity  of  their 
title  to  any  land  held  and  used  for  military, 
naval,  commercial,  revenue  or  police  piuposes. 

The  decision  of  this  court,  and  the  reasoning 
of  the  several  judges  in  the  case  of  OAitkolm  v. 
Georgia,  2  Dall.,  419,  in  which  a  majority  of 
the  court  held  that,  under  the  Constitution,  as 
origintdly  adopted,  a  suit  could  be  maintained 
in  this  court  against  a  State,  by  a  citizen  of  an- 
other State,  do  not  appear  to  us  to  furnish  much 
aid  in  the  determination  of  this  case,  for  sever- 
al reasons:  1.  Each  of  the  Judges  who  mentioned 
the  subject  declined  to  affirm  that  the  United 
States  could  be  sued.  2  Dall.,  430,  469,  478. 
2.  The  decision  was  based  on  a  construction  of 
the  words  of  the  Constitution,  conferring  juris- 
diction of  suits  between  "a  State  and  citizens  of 
another  State."  8.  That  constmcdon  was  set 
aside  by  the  11th  Amendment  of  the  Constitu- 
tion, which  declares  that  "The  judicial  power 
of  the  United  States  shall  not  be  construed  to 
extend  to  any  suit  in  law  or  equity  commenced 
or  prosecuted  against  one  of  the  United  States 
by  citizens  of  another  State,  or  by  citizens  or 
subjects  of  any  foreign  State."  2  Dall.,  480,  n.; 
HouingsiDorth  v.  Virginia,  8  Dall.,  878. 

In  those  cases  in  which  judgments  have  since 
been  rendered  by  this  court  against  individuals, 
concerning  money  or  property  in  which  a  State 
had  an  interest,  either  the  money  was  in  the 
personal  possession  of  the  defendants  and  not 
In  the  possession  of  the  State,  or  the  suit  was  to 
restrain  the  defendants  by  injunction,  from  do- 
ing acts  in  violation  of  the  Constitution  of  the 
United  States.  Within  one  or  both  of  these 
classes  fall  the  cases  of  U.S.  v.  Peter%,5  Cranch, 
115;  Oibom  v.  Bank,  9  Wheat.,  738;  Datit  v. 
Gray,  16  WaU.,  208  [88  U.  S.,  XXI.,  4471;  and 
Boa/rd  of  Liquidation  v.  McComb,  92  U.  8.,  581 
[XXm.,  623]. 

In  U.  S.  V.  Peters  [*apra],  in  which  a  writ  of 
mandamti*  was  ordered  to  a  District  Court  of 
the  United  States  sitting  in  admiralty  to  issue 
an  attachment  against  the  executrices  of  David 
Rittenhouse  to  enforce  obedience  to  a  decree  of 
that  court  for  the  payment  of  money  (although 
Rittenhouse  had  been  Treasurer  of  the  State  of 
Pennsylvania,  and  the  Legislature  of  that  State 
had  mrected  its  Attorney-General  to  sue  the 
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ezecu  trices  for  therecovetyof  the  money  ,aiid  the 
Qovemor  toprotect  them  against  any  process  of 
the  Federal  Courts),  the  ju&ment  of  tnis  court, 
as  stated  by  Ohief  Jiutiee,  Sbrsball,  went  upon 
the  eround  that  it  was  apparent  thatRittenhouse 
held  the  money  in  his  own  right,  and  that "  The 
suit  was  not  instituted  against  the  State  or 
its  Treasurer,  but  against  the  executrices  of 
David  Rittenhouse,  for  the  proceeds  of  a  vessel 
condemned  in  the  Court  of  Admiralty,  which 
were  admitted  to  be  in  their  possession.  If  these 
proceeds  had  been  the  actual  property  of  Penn- 
sylvania, however  wrongfully  acquired,  the  dis- 
closure of  that  fact  would  have  presented  a  case 
on  which  it  is  unnecessary  to  ^ve  an  opinion; 
bat  it  certainly  can  never  be  alkged  that  a  mere 
suggestion  of  title  in  a  State  to  property,  in  pos- 
se«uon  of  an  individual,  must  arrest  tlie  pro- 
ceedings of  the  court,  and  prevent  their  looking 
into  the  snggeation,  and  examining  the  validity 
of  the  tide.  The  ChirfJvtUee  stated  the  con- 
clusion of  the  court  as  follows:  "  Since,  then, 
the  State  of  Pennsylvania  had  neither  posses- 
sion of  nor  right  to  the  property  on  which  the 
sentence  of  the  District  Court  was  pronounced, 
and  since  the  suit  was  neither  commenced  nor 
prosecuted  against  that  State,  there  remains  no 
pretext  for  uieall^^tion  that  the  case  is  within 
that  amendment  of  the  Constitution  which  has 
been  cited;  and,  consequently,  the  State  of 
Pennsylvania  can  possess  no  constitutional  right 
to  resist  the  legal  process  which  may  be  directed 
in  this  cause." 

The  Cliitf  Juttiee  thus  carefully  avoided  ex- 
pressing an  opinion  upon  a  case  in  which  the 
money  sued  for  was  m  the  possession  of  the 
State,  or  "the  actual  property  of  the  State,  how- 
ever wronrfully  acquired;  and  his  remark 
upon  the  effect  of  a  mere  suggestion  of  title  in 
the  State  in  a  suit  to  recover  "  property  in  pos- 
session of  an  individual  " — as  well  as  his  similar 
remark  in  OOom  v.  Bank,9  Wheat.  ,788, 870,  as 
to  the  effect  of  a  suggestion  of  title  in  a  foreign 
Bovereijgn  under  liEe  circumstances— can  have 
no  applfeadon  where  it  is  in  due  form  pleaded  or 
suggested  and  satisfactorily  proved  or  admitted, 
that  the  property  is  in  the  pc^seasion  of  the  State 
or  the  Sovereign,  under  claim  and  color  of  title, 
though  that  possession  is  necessarily  held  in  its 
behaU  by  its  officers  or  servants — as  appears  by 
liisown  judgment  in  the  case  of  The  JBaehange, 
as  well  as  by  the  cases  in  the  Court  of  Exchequer 
before  cited. 

In  Otbom  v.  Bank,  9  Wheat., 788,  the  bill  was 
originally  filed  by  the  Bank  of  the  United  States 
against  tue  Auditor  of  the  State  of  Ohio  and  a 
collector  employed  by  him,to  prevent  them  from 
levying^  a  tax  imposed  bv  the  Legislature  of  that 
St^,  in  violation  of  the  Constitution  of  the 
United  States,  upon  the  property  of  the  bank; 
and  diey,  after  the  service  of  the  subpoena,  forci- 
bly took  from  the  plaintiff's  oflSce  the  amount 
of  the  tax  in  money,  and  paid  it  over  to  the 
Treasurer  of  the  8tate,who  received  it  with  no- 
tice of  these  facts,  and  kept  it  apart  from  other 
money  belonging  to  the  State,  so  that,  in  the 
view  taken  by  the  court,  it  had  never  come  into 
the  possession  of  the  State,  but  could  have  been 
recovered  from  the  Treasurer  in  an  action  of 
detinue.  9  Wheat.,  888-886, 864,  868.  By  an 
amendment  of  the  bill  the  Treasurer  was  made 
a  defendant.  Such  were  the  facts  upon  which 
the  court,  by  one  of  Chitf  JwUke  Marshall's  most 
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money  obtained  at  the  sale  was,  in  the  words  of 

(M^JuMee  Mawhan, '  'actnally  in  the  Treasury 
of  the  State,  mixed  up  with  its  general  funds, 
and  the  rest  of  the  slaves  remained  in  the  hands 
of  the  agent  of  the  State,  "  in  possession  of  the 
OoreniiDent,"  a  libel  in  admiralty  by  the  owner 
to  leoover  possession  of  the  money  and  slaves, 
tkoagfa  not  brought  against  the  State  by  name, 
but  against  the  Governor  in  his  official  capodty, 
WM  a  suit  against  the  State  and,  therefore,  by 
reaaon  of  the  11th  Amendment  of  the  Constita- 
tioo,  could  not  be  maintained.  See,  also.  Ex 
parte  Maibratzo,  7  Pet.,  627. 

In  the  case,  on  which  the  plaintiff  prindp^v 
vJieifitMeigfv.M'OluTwfi  Cranch,ll,inwhich 
I  Cirenit  Court  of  the  United  States,  and  this 
coort  (HI  writ  of  error,  gave  judgment  for  the 
ihintifl,  in  an  action  of  ejectment  for  land  held 
by  the  defendants  as  aSitxsta  and  under  the  au- 
thority of  the  United  States,  the  full  statement 
d  thor  position,  in  the  bill  of  exceptions,  on 
pige  18  of  the  report,  clearly  shows  that  the 
tMt  that  they  so  held  Uie  land  was  not  set  up 
in  defense,  except  as  supplemental  to  the  posi- 
tkn  iliat  the  le^  title  to  the  land  was  in  the 
United  States;  and  it  does  not  appear  to  have 
been  mentional  in  argument.  No  objection  to 
tfe  ezerdae  of  jurisdiction  was  made  by  the  de- 
fendants or  by  the  United  States,  or  noticed  by 
Uie  coort.  That  the  court  understood  the  Unit- 
ed States  to  desire  a  decision  upon  the  merits,  is 
further  ^psrent  from  CkkfJwtiee  Marshall's 
nmmaiy  towards  the  close  of  the  opinion,  "The 
lud  is  oertainlj  the  property  of  the  plaintiff  be- 
low; and  the  United  States  cannot  have  intended 
(0  deptire  him  of  it  bv  violence  and  without 
compensation."  Had  the  decision  covered  the 
qaeMion  of  jurisdiction,  the  CMefJuttiee  would 
lisidly  have  omitted  to  refer  to  It  in  Oibom  v. 
Biak,  above  stated. 

In  WOkmc  v.  Jaekton,  18  Pet.,  498,  in  Bnvm 
T.  Buoerfil  How.,805  [62 U.  S.,XVI.,126],  and 
mgr&w  T.  MeBowU,  6  WaU.,  368  [78  U.  S., 
XvUi.,  868],  which  were  also  actions  of  eject- 
ment against  officers  of  the  United  States,  the 
>idgmenta  were  in  favor  of  the  defendants  on 
Ibe  merits,  no  suggestion  that  the  United  States 
were  lo  interested  that  the  action  could  not  be 
maintained  was  made  by  counsel  or  passed  upon 
bythia  court,  and  that  the  court  has  not  hither- 
to understood  an  v  such  question  to  be  settled 
iiy  any  or  all  of  those  cases  is  clearly  shown  by 
■is  more  recent  judgments. 

Is  the  case  of  The  Siren,  7  Wall.,  153  [74  U. 
8.,  XIX.,129],  the  court  said:  "  It  is  a  familiar 
doctrine  of  the  common  law,  that  the  Sovereign 
enoot  be  sued  in  his  own  courts  without  his 
oaiaent.  The  doctrine  rests  upon  reasons  of 
pnbHc  policT;  the  inconvenience  and  danger 
vliich  wonld  follow  from  any  different  rule.  It 
b  (dirious  that  the  public  service  would  be  hin- 
dered and  the  patdic  safety  endangered,  if  the 
■qnme  ■atlumty  could  be  subjected  to  suit  at 
te  instance  of  every  citizen  and,  consequently, 
oootrojled  in  the  use  and  disposition  of  the 
mesne  reqidred  for  the  proper  administration 
of  the  government.  The  exemption  from  direct 
nitii,  therefore,  without  exception.  This  doc- 
trine of  the  common  law  is  equally  applicable 
to  the  mpreme  authority  of  the  Nation,  the 
Vohed  StMes.  They  cannot  be  subjected  to 
kgil  proceedings  at  law  or  in  equity  without 
neir  ooosent;  ud  whoever  institutes  such  pro- 
See  16  Ono, 


ceedings  must  bring  his  case  within  the  author- 
ity of  some  Act  of  Confess.  Such  is  the  lan- 
guage of  this  court  in  U.  8.  v.  Clarke,  8  Pet., 
444.  The  same  exemption  f  rom  judidal  proc- 
ess extends  to  the  property  of  the  United  States, 
and  for  the  same  reasons.  As  justly  observed 
by  the  learned  Judge  who  tried  this  case,  there 
is  no  distinction  between  suits  against  the  Gov- 
ernment directly,  and  suits  against  its  property. " 

In  the  case  of  17u  Davit,  10  Wall.,  15  [77  U. 
S.,  XIX.,  876],  the  court,  stating  the  doctrine 
somewhat  less  broadly,  ^et  affirmed  the  prop- 
osition, as  clearly  established  by  authority,  that 
"  No  suit  in  rem  can  be  mainti;ined  against  the 
property  of  the  United  States  when  it  would  be 
necessary  to  t^e  such  property  out  of  the  pos- 
session of  the  Gtovernment  oy  any  writ  or  |wtx!- 
ess  of  the  court; "  and  in  discussing  the  ques- 
tion, what  constitutes  a  possession  which  pro- 
tects theproperty  from  the  process  of  the  court, 
said:  "We  are  speaking  now  of  a  possession 
which  can  only  be  changed  under  process  of  the 
court,  by  bringing  the  officer  of  the  court  into 
collision  with  the  officer  of  the  Governmentj  if 
the  latter  should  choose  to  resist.  The  possession 
of  the  Government  can  only  exist  tlirough  some 
of  its  officers,  using  that  phrase  in  the  sense  of 
any  person  chargedon behalf  of  the  Government 
with  the  controlof  the  property,  coui>led  with 
its  actual  possession.  This, we  think,  is  a  suffi- 
ciently liberal  definition  of  the  possession  of  the 
property  by  the  Qovemment  to  prevent  any  un- 
seemly conflict  between  the  court  and  the  other 
departments  of  the  Government,  and  which  is 
consistent  with  tlie  principle  which  exempts  the 
Gtovemment  from  suit  and  its  possession  from 
disturbance,  by  virtue  of  judicial  process." 

In  The  Siren,  a  claim  for  damages  against  a 
prize  ship,  for  a  collision  on  her  way  from  the 
phice  of  capture  to  the  port  of  adiudication,  was 
allowed  out  of  the  proceeds  of  her  sale  upon 
condemnation,  because  the  Qovemment  was  the 
actor  in  the  suit  to  have  her  condemned.  In  T/ie 
Davit,  a  claim  was  allowed  for  salvage  of  goods 
belonging  to  the  United  States  in  the  hands  of 
the  master  of  a  private  vessel  as  a  common  car- 
rier, because  his  possession  was  not  the  posses- 
sion of  the  United  States,  and  the  United  States 
could  only  obtain  the  goods  bv  coming  into 
conrt  as  claimant  and  actor.  Each  of  those  cases, 
as  was  pointed  out  in  Gate  v.  Terrell,  11  Wall., 
199,  201  [78  U.  S.,  XX.,  184],  was  decided  upon 
the  ground  that  "  The  Government  came  into 
court  of  its  own  volition  to  assert  its  claim  to 
the  propertv,  and  could  only  do  so  on  condition 
of  recognlang  the  superior  rights  of  others." 

In  Carry.  U.  8.,  98  U.S.,4ira  [XXV.,  2091  in 
which  it  was  decided  tliat  judgments  in  eject- 
ment against  officers  of  the  Government,  in  pos- 
session in  its  behalf,  of  lands  held  for  a  marine 
hospital.did  notibind  norestop  the  United  States, 
it  was  said,  in  the  opinion  of  the  court:  "We 
consider  it  to  be  a  fundamental  principle  that 
the  Qovemment  cannot  be  sued  except  by  its 
own  consent;  and  certainly  no  State  can  pass  a 
law  which  would  have  any  validity,  for  making 
the  Qovemment  suable  in  its  courts.  It  is  con- 
ceded in  TKe  Siren  [tupra],  and  in  Tf>e  Davit 
[tupra],  that, without  an  Act  of  Cong^ress  no  di- 
rect proceeding  can  be  instituted  against  the 
Government  or  its  proper^.  And  in  the  latter 
case  it  is  justly  observed  that  the  possession 
(i  the  Qovenuuent  can  only  exist  through  its 
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officers;  using  that  phrase  in  the  sense  of  any  per- 
son charged  on  behalf  of  the  Government  with 
the  control  of  the  property,  coupled  with  actual 
possession.'  If  a  proceeding  would  lie  against 
the  officers  as  indiyiduals,  in  the  case  of  a  marine 
hospital,  It  might  be  instituted  with  equal  fa- 
cility and  rig^t  in  reference  to  a  postomce  or  a 
custom-house,  a  prison  or  a  fortification.  In 
some  cases  (perluip  it  was  so  in  the  present 
case)  it  might  not  be  apparent  until  after  suit 
brought  timt  the  possession  attempted  to  be  as- 
sailed was  that  of  the  GU>vemment;  but  when 
this  is  made  apparent  by  the  pleadings,  or  the 
proofs,  the  jurisdiction  of  the  court  ought  to 
cease.  Otherwise,  the  Oovemment  comd  al- 
ways be  compelled  to  come  into  court,  and  liti- 
gate with  private  parties  in  defense  of  its  prop- 
er^." 

The  view  on  which  this  court  appears  to  have 
constantly  acted,  which  reconciles  all  its  decis- 
ions and  18  in  accord  with  the  English  author- 
ities, is  this:  the  objection  to  the  exercise  of 
iurisdiction  over  the  Sovereign  or  his  property. 
In  an  action  in  which  he  is  not  a  party  to  the 
record,  is  in  the  nature  of  a  personal  objection, 
which,  if  not  suggested  by  me  Soverei^,  may 
be  presumed  not  to  be  intended  to  be  insisted 
upon.  If  ejectment  is  brought  by  one  citizen 
against  another,  the  court  prima  fane  has  ju- 
rSdiction  of  the  subject-matter  and  of  the  par- 
ties; and,  if  no  objection  is  interposed  in  behalf 
of  the  Sovereign,  proceeds  to  judgment  between 
the  parties  before  it.  If  the  property  is  in  the 
possession  of  the  defendants  and  not  of  the  Sov- 
ereign, an  informal  suggestion  that  it  belonn  to 
the  Sovereign,  will  not  defeat  the  action.  But 
if  the  Sovereign,  in  proper  form  and  by  suffl- 
ciopt  proof,  makes  known  tp  the  court  that  he 
insists  upon  his  exemption  from  suit,  and  that 
the  property  sued  for  is  held  by  the  nominal 
defendants  exclusively  for  him  and  on  his  be- 
half, as  public  proper^,  the  right  of  the  plaint- 
iff to  prosecute  the  suit,  and  the  authority  of  the 
court  to  exercise  jurisdiction  over  it  cease,  and 
all  further  proceedings  must  be  staved. 

In  the  case  at  bar,  the  United  States  inter- 
posed in  the  most  solemn  and  appropriate  man- 
ner. The  Attorney-General,  before  the  trial, 
following  the  course  approved  by  this  court  in 
the  case  of  77(«  Excliange,  and  by  the  Ck>urt  of 
Exchequer  in  the  case  of  Doe  v.  itoe,  and  other 
cases,  already  referred  to,  filed  a  suggestion  and 
motion  in  writing,  in  which,  appearing  only  for 
this  purpose,  he  states  that  the  umd  has  been  for 
more  than  ten  years  and  still  is  held,  occupied 
and  possessed  bv  the  United  States,  through 
their  officers  ana  agents  charged  in  behalf  of 
the  Government  of  the  United  States,  with  the 
control  of  the  property,  and  who  are  in  the  act- 
ual possession  thereof,  as  public  property  of  the 
United  States  for  pubUc  uses,  in  the  exercise  of 
their  sovereign  and  constitutional  powers,  as  a 
military  stanon,  and  as  a  national  cemetery  es- 
tablished for  the  burial  of  deceased  soldiers  and 
sailors,  known  as  the  Arlington  Cemetery,  and 
for  war,  military,  charitaUe  and  educational 
purposes,  as  set  forth  in  the  certUcate  of  sale 
of  the  land  for  non-payment  of  direct  taxes,  law- 
fully assessed  thereon,  a  copy  of  which  is  an- 
nexed to  the  suggestion.  Wherefore,  without 
submitting  the  rights  of  the  Government  of  the 
United  States  to  the  jurisdiction  of  the  court, 
but  insisting  that  the  court  has  no  jurisdiction 


of  the  subject  in  controversv,  he  moves  that  the 
declaration  may  be  set  aside,  and  all  the  pro- 
ceedings be  stayed  and  dismissed,  and  forsndi 
other  order  as  mav  be  proper.  The  plaintiff, 
by  demurring  to  uiis  suggestion,  admitted  the 
truth  of  the  facts  slated  by  the  Attorney-Gen- 
eral. 

After  these  facts  had  been  thus  formally 
brought  to  the  notice  of  the  court  bv  the  chief 
law  officer  of  the  United  States,  ana  had  been 
admitted  by  the  plaintiff, we  are  of  opinion,  that 
the  court  had  no  authority  to  proceed  to  trial 
and  judgment;  because  the  suit,  which  had  been 
commenced  against  the  individual  defendants, 
was  thenceforth  prosecuted  against  the  United 
States;  because  in  ejectment,  as  in  other  actions 
at  law,  a  court  has  no  authority  to  render  a 
judgment  on  which  it  has  no  power  to  issue  ex- 
ecunon;  be<»use,  as  was  directly  adjudged  in 
Carr  v.  U.  S.  [supra],  above  cited,  no  juc^ment 
gainst  the  defendants  can  bind  or  estop  the 
United  States;  because  the  possession  of  the  de- 
fendants is,  in  fact  and  in  law,  the  possessicm 
of  the  United  States,  and  the  defendants  may 
at  any  moment  be  displaced  and  removed  by 
the  Executive,  and  other  custodians  appointed 
and  installed  in  their  stead;  because  to  issue  an 
execution  against  them  would  be  to  issue  an  ex- 
ecution against  the  United  States,  and  to  turn 
the  United  States  out  of  possession  of  land  held 
by  the  United  States,  under  claim  of  title  and 
color  of  right  for  public  purposes;  and  because 
to  maintain  a  suit  which  has  that  object  and 
that  result,  is  to  violate  the  fundamental  princi- 
ple, that  the  Sovereign  cannot  be  sued  without 
Its  consent,  and  to  encroach  upon  the  powers  in- 
trusted by  the  Constitution  to  the  Legislative 
and  Executive  Departments  of  the  Government 

The  court  having  no  authority  to  proceed 
with  the  suit,  the  judgment  afterwards  rendered 
for  the  plaintiff  was  erroneous.  The  United 
States,  having  the  right  to  interpose,  and  having 
interposed  in  due  form,  had  an  equal  right  to 
sue  out  a  writ  of  error  to  make  their  interposi- 
tion effectual.  This  is  plainly  shown  by  the 
case  of  77ie  Exchange,  7  Oranch,  190, 147,  Mfore 
cited.  It  follows  tlutt,  upon  the  writ  of  error 
sued  out  bv  the  United  States,  the  judgment  be- 
low should  be  reversed,  and  ttie  case  remanded 
with  directions  to  set  aside  the  verdict  and  to 
dismiss  the  action. 

As  to  Kaufman  and  Strong,  the  court  erred 
in  compelling  them  to  proceed  to  trial  after  the 
interpc»ition  of  the  United  States;  and  in  de- 
clining to  instruct  the  jury,  as  they  requested, 
that  if  the  United  States,  through  their  officers 
and  agents  charged  with  the  control  of  the  same, 
were  m  the  possession  of  the  property  in  con- 
troversy, using  it  as  a  national  cranete^  for  the 
burial  of  deceased  soldiers,  and  as  a  fort  and 
military  reservation,  claiming  title  under  the 
certificate  of  sale  proved  in  tne  case,  and  the 
defendants  occupied  the  same  only  as  such  offi- 
cers and  agents,  in  obedience  to  oiden  of  the 
War  Department  of  the  United  States,  and  mak- 
ing no  claim  of  rig^t  to  the  title  or  possession, 
except  as  such  o^ers,  the  verdict  must  be  for 
the  defendants.  Judgment  of  reversal  should, 
therefore,  also  be  entered  upon  the  writ  of  error 
sued  out  by  them. 

Being  of  opinion,  for  the  reasons  above  set 
forth,  that  the  question  of  the  validity  of  the 
title,  under  which  the  United  States,  through 
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tbeir  officers  and  agents,  hold  the  land,  cannot 
be  tited  and  determined  in  this  action,  we  of 
coiux  express  no  opinion  upon  that  branch  of 
the  case. 
Ttue  eopj.   Test : 

James  H.  HcKenney,  Clerk,  Sup.  Court,  XT.  B. 
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KAHT  E.  KIKK,  Widow  of  R.  M.  Pabtetjb, 
Deceased,  and  Natural  Tutrix  of  Effib  Mat 
Pastbub,  bt  ai..,  Appt., 

V. 

WILLIAM  LYND  kt  ai. 

(See  8.  C 10  Otto,  815-81S.) 

Ornfiicatum  tale. 

'  The  pmcbaaer  of  realpropertr  condemned  under 
Hm  Act  of  Aunnt  S,  1861,  cfa.  flu,  entitled  "  An  Act 
to  Onflnate  Propertr  Used  for  Insurrectionarjr 
FiviNMea,"  takes  the  fee. 
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PPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  Eastern  District  of  Louisi- 


Ricbard  H.  Pasteur  and  Christopher  N.  Pas- 
tenr  porchased,  in  1859,  a  cotton  press  and 
wirebouse  situated  in  New  Orleans.  They  re- 
naioed  in  possession  of  this  property  imtil  the 
month  of  Noyember,  1863,  when  it  was  seized 
for  confiscation  by  the  officers  of  the  United 
States,  for  having  been  employed  in  the  Conf  ed- 
ente  service,  in  aid  of  the  insurrection  M;ainst 
the  United  States,  contrarr  to  the  Act  of  Con- 
gress, passed  on  the  6th  oi  August,  1861.  Pro- 
oeediiifs  were  taken  in  the  Circuit  Court  of  the 
United  States  for  the  confiscation  and  condem- 
nation of  this  property  thus  seized,  and  a  decree 
was  made  in  December,  1865,  which  was  fol- 
lowed by  a  sale  of  the  property  in  January, 
1866.  Richard  M.  Pasteur  aied  in  1874,  above 
of^t  years  from  the  sale.  He  left  six  children 
Bving.  The  mother  of  the  three  younger  chil- 
dren filed  this  bill  without  joining  the  children 
<tf  the  first  marriage.  She  claims  an  undivided 
^xirth  part  of  the  property  for  them,  and  an 
Kcoont  from  the  death  of  Pasteur,  of  fruits  smd 
rerenues  from  the  appellees,  who  hold  under 
tkepuichaaer  at  said  sile. 

Toe  court  sustained  a  demurrer  and  entered 
t  decree  dismissing  the  bill ;  whereupon  the 
comtdainant  appealed  to  this  court. 

lum*.  B.  S.  Dennee  and  William  Seed 
IBBi,  for  appellant. 

Memn.  tfoiui  A.  Campbell  and  Thomas 
u  Bmjim,  for  appellees. 

Mr.  Cki^Jiutiee  Waite  delivered  the  opin- 
io of  the  court: 

Hie  ^gle  question  in  this  case  is,  whether 
(be  porchaser  of  real  property  condemned 
oaderthe  Act  of  August  6, 1861,  ch.  60,  12  Stat. 
OL,  819,  "  to  confiscate  property  used  for  in- 
"■rectionary  purposes,"  takes  a  fee,  or  only  an 
«*»te  for  life.  The  Act  provides  that,  if  during 
*<>  insuiTection  against  tiie  Qovemment  of  the 
United  States,  after  the  Rodent  has  declared 
■7  Prodamation  that  the  laws  of  the  United 
flee  1«  Opio.  U.  8.,  Book  27. 


States  are  opposed,  and  the  execution  thereof 
obstructed  by  combinations  too  powerful  to  be 
suppressed  by  the  ordinary  course  of  iudicial 
proceedings,  or  by  the  power  vested  in  the  mar- 
shals by  law,  any  person  shall  purchase  or  ac- 
quire, sell  or  give,  any  property  with  intent  to 
use  or  employ  the  same,  or  suffer  the  same  to  be 
used  or  employed,  in  aiding,  abetting  or  pro- 
moting such  insurrection  or  resistance  to  the 
laws,  or  any  person  engaged  therein  ;  or  if  any 
person,  being  the  owner  of  any  such  property, 
shall  knowingly  use  or  employ  or  consent  to 
the  use  or  employment  of  the  same,  as  afore- 
said, all  such  property  shall  be  lawful  subject  of 
capture  and  prize  wherever  found,  and  the 
President  may  cause  the  same  to  be  seized,  con- 
fisi^ted  and  condemned.  Provision  is  then 
made  for  judicial  proceedings  of  condemnation 
in  the  courts  of  the  United  States.  The  seizure 
and  condemnation  in  the  present  case  were  be- 
cause the  property  had  been  used  and  employed, 
with  the  knowledge  and  consent  of  the  owner, 
in  aid  of  the  insurrection. 

Express  authority  is  vested  in  Congress  by 
the  Constitution  to  "  make  rules  concerning 
captures  on  land  and  water."  Art.  I.,  sec.  8. 
The  statute  now  in  question  is  manifestly  an 
exercise  of  that  power.  As  was  said  by  Mr. 
Justice  Strong  in  MiUer  v.  U.  S.,  11  Wall.,  808 
[78  U.  S.,  XX.,  145],  "  It  imposed  no  penalty. 
It  declared  nothing  unlawful.  It  was  anned  ex- 
clusively at  the  seizure  and  confiscation  of  prop- 
erty used  to  aid,  abet  and  promote  the  rebellion, 
then  a  war,  or  to  maintain  the  war  against  the 
government.  It  treated  the  property  as  the 
guilty  subject."  All  private  pro^rty  used  or 
intended  to  be  used  in  aid  of  an  insurrection, 
with  the  knowledge  or  consent  of  the  owner,  is 
made  the  lawful  subject  of  capture  and  judicial 
condemnation ;  and  this,  not  to  pumsh  the 
owner  for  any  crime,  but  to  weaken  the  insur- 
rection. The  offense  for  which  the  condemna- 
tion may  be  decreed  is  one  that  inheres  in  the 
property  itself,  and  grows  out  of  the  fact  that 
the  property  has  become  or  is  intended  to  be- 
come, with  the  approval  of  its  owner,  an  instru- 
ment for  the  promotion  of  the  ends  of  the  in- 
surrection. To  justify  a  judicial  sentence  of 
condemnation,  the  consent  of  the  owner  to  the 
hostile  use  of  his  property  must  be  proven;  but 
if  it  be  proven  condemnation  is  decreed,  not 
because  the  owner  has  subjected  him.self  to 
punishment,  but  because  the  property  has  been 
devoted  to  the  insurrection  and  must  suffer  the 
consequences.  The  property  is  the  offending 
thing,  and  condemnation  is  decreed  because  its 
owner  has  voluntarily  allowed  it  to  become  in- 
volved in  the  offense. 

In  war,  the  capture  of  property  in  the  hands 
of  the  enemy,  used  or  intended  to  be  used  for 
hostile  purposes,  is  allowed  by  all  civilized  Na- 
tions, andtnis,  whether  the  ownership  be  public 
or  private.  The  title  to  movable  property  in 
hostile  use,  captured  on  land,  passes  to  the  cap- 
tor as  soon  as  uie  capture  is  complete  ;  that  is  to 
say,  as  soon  as  the  property  is  reduced  to  firm 
possession.  The  absolute  title  to  immovable 
public  property,  owned  by  the  enemy,  does  not 
Mss  until  the  war  is  ended  and  peace  restored. 
Then,  unless  provision  is  made  to  the  contrary 
by  the  Treaty  of  Peace  or  otherwise,  the  own- 
ership is  changed  if  tiie  conquest  is  complete. 
In  regulating  the  capture  of  private  property, 
18  r~>      IMi 
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devoted  to  the  nse  of  an  insurrection  against  the 
auUtoritT  of  the  United  States,  Ciongress  has 
provided  for  a  judicial  inquiry  into  the  facts  and 
a  sentence  of  condemnation,l>Bf  ore  title  can  pass 
out  of  the  owner.  When  the  inquiry  is  had  and 
the  necessary  sentence  pronounced  by  the  ap- 
propriate Judicial  tribunal,  the  title  passes,  br 
reason  of  the  capture  or  conquest,  the  lawful- 
ness of  which  has  been  established  in  an  adver- 
sary proceeding  against  the  property  seized 
under  the  direction  of  the  President,  and  sub- 
jected to  the  iurisdiction  of  the  court  d^gnated 
by  law  for  that  purpose.  The  title  acquSed  by 
the  purchaser  in  thiscase  was  of  that  Und.  The 
projyerty  bought  had  been  seized  under  the  au- 
thority of  the  statute,  as  property  used  in  aid  of 
an  insurrection  against  the  United  States,  with 
the  consent  of  its  owner.  The  fact  of  hostile 
use  with  the  owner's  consent  was  established 
and  the  requisite  sentence  of  judicial  condem- 
nation entered.  In  this  way  the  title  of  the 
United  States  by  capture  was  perfected.  That 
title,  as  against  the  ovrnerand  his  heirs,  was  the 
fee.  The  defendants  below,  who  arc  the  de- 
fendants in  error  here,  have  succeeded  to  that 
title. 

Property  captured  in  war  is  not  taken  to  pun- 
ish its  owner,  any  more  than  the  life  of  a  soldier 
slain  in  battle  m  taken  to  punish  him.  The 
property,  as  well  as  the  life,  is  taken  only  as  a 
means  of  lessening  the  warlike  strength  of  the 
enemy.  Young  v.  U.  8.,  97  U.  8.,  39  [XXIV., 
9W1. 

There  is  here  no  question  of  pardon  and  am- 
nesty, as  there  was  in  the  case  of  Armttrong't 
mmndry,  6  Wall.,  769(78  U.  8.,  XVUI.,  884], 
where  it  was  held  that  the  pardon  of  the  owner, 
before  a  sentence  of  condemnation,  relieved  him 
from  the  consequences  of  his  assent  to  the  un- 
lawful use  of  his  property,  so  far  as  the  United 
States  were  concerned,  and  might  to  that  extent 
be  used  as  a  bar  to  further  proceedings  in  the 
condemnation  suit.  But  in  that  case  the  pardon 
wai  sot  up  as  a  defense  against  the  condemna- 
tion. Here  there  is  nothing  of  the  kind.  The 
court,  having  the  property  in  possession  and 
proceeding  against  it,  has  decreed  its  condem- 
nation. So  long  as  this  decree  stands,  it  affords 
conclusive  evidence  of  a  perfected  title  in  the 
United  States,by  a  lawful  capture,  judicially  as- 
certained and  aetcrmined.  To  these  proceed- 
ings, the  ancestor  of  the  heirs  for  whose  benefit 
thu  suit  is  prosecuted  was  in  law  a  party,  and 
both  he  and  they  ore  bound  by  the  adjudication. 
The  judgment  is  one  that  cannot  be  collaterally 
impeached. 

It  is  true  that,  in  the  case  of  Armttron^t  tbun- 
dry,  mpra,  it  was  said  by  Chief  Jtutiee  Chase,  in 
the  opinion,  that  "  The  statute  regarded  the  as- 
sent of  the  owner  to  the  employment  of  his 
property  in  aid  of  the  rebellion  as  an  offense, 
and  inflicted  forfeiture  as  a  penalty,"  but  this 
language  must  be  construed  in  connection  with 
the  facts  then  under  consideration.  There  the 
question  was,  whether  the  pardon  could  be  used 
as  a  bar  to  the  pending  proceedings  for  condem- 
nation, and  the  effect  of  what  was  said  was  no 
more  than  to  apply  to  that  case  the  principle 
afterwards  announced  by  the  same  learned 
Chief  Jtutiee  ia  U.  8.  v.  PaOdford,  9  Wall.,  543 
[76  tJ.  S.,  XIX.,  792],  and  declare  that  the  law 
made  the  proof  of  pardon  of  the  owner  a  com- 
plete substitute  for  proof  that  he  gave  no  con- 
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sent  to  the  use  of  his  property  in  aid  of  the  re- 
bellion. The  guilty  consent  of  the  owner  to  the 
unlawful  use  is  neceasaiy.to  make  the  property 
a  subject  of  lawful  capture,  and  as  the  pardon 
was,  under  the  rule  in  PaMfortUt  C<ue,  equiv- 
alent to  proof  that  no  such  consent  was  given, 
the  lawfulness  of  the  capture  could  not  oe  es- 
tablished and,  consequently,  as  against  the 
United  States,  there  must  be  a  judgment  of  ac- 
quittal. 

The  Act  of  July  17,  1862,  ch.  95,  12  Stat,  at 
L.,  589,  proceeds  upon  an  entirely  different 
principle.  That  was,  according  to  its  title, 
"  An  Act  to  Suppress  Insurrection,  to  Puni^ 
Treason  and  ReMllion,  and  to  Seize  and  Ck)n- 
flscate  the  Property  of  Rebels."  Its  object  was, 
not  to  authorize  the  capture  of  property  used  to 
promote  an  insurrection,  but  to  confiscate  the 
property  of  traitots.  The  -Beizure  was  to  be 
maae,  not  because  the  property  was  in  law  the 
offender,  but  because  the  owners  were  engsged 
in  rebellion,  and  would  not  return  to  their  alle 

fiance  to  the  United  States.  The  object  evi- 
ently  was,  not  to  make  the  property  a  lawful 
subject  of  capture  and  prize,  as  in  the  Act  of 
1861  [12  Stat,  at  L.,  319],  but  to  punish  the 
owner  for  countenancing  the  rebellion.  This 
distinction  is  reco^ized  in  all  the  cases  where 
the  matter  has  received  consideration.  The  Jus- 
tices who  dissented  from  the  judgment  in  SHller 
V.  U.  8.,  tupra,  while  arguing  that  the  Act  of 
1863  was  unconstitutional,  impliedly  admitted 
the  validity  of  that  of  1861,  because  it  was  di- 
rected against  the  property  as  the  offending 
thing.  It  was,  also,  because  the  Act  of  1862  was 
in  the  nature  of  a  punishment  of  the  owner  for 
his  treason,  that  the  explanatory  Resolution, 
No.  68,  12  Stat,  at  L.,  627,  was  passed  to  meet 
the  objections  which  had  been  suggested  by  the 
President.  In  this  way  the  condemnation  of 
real  property  under  the  Act  of  1862  was  confined 
to  the  natural  life  of  the  offending  owner ;  but 
nothing  was  done  with  the  Act  of  1861,  hecsuse 
that  had  reference  only  to  the  capture  and  con- 
demnation of  property  for  its  nimwf nl  use. 

It  foUowi  that  the  eourt  below  tea*  right  in 
holding  that  tlus  fee  patted  by  the  oondemnation, 
and  its  judgment  it,  emitequently,  affirmed. 
True  copy.    Test: 

James  H.  HoKenner,  Clerk,  Sup.  Court,  U.  S. 


A.  S.  BADGER,  Collector  of  Customs  of  the 

PoBT  OF  Nbw  Obleass,  Plff.  in  Err., 

e. 

D.  L.  RANLETT  &  CO. 

(See  S.  C,  18  Otto,  WnaX).) 

Ihity  Act — guettion  not  raited  below. 

*1.  Cotton  ties,  each  tie  conslstliiK  of  an  iron  sti^ 
and  an  iron  buokle.  Imported  in  bundles,  each  bun- 
dle oonsistjns  of  thirty  strips  and  Uiirtjr  buckle*, 
eooh  strip  eleven  feet  long,  the  whole  blackeoctd, 
were  held  in  this  case  to  be  subject  to  a  duty  of  SB 
percentod  txiiorem,  aa  "  manufaotores  of  iron,  not 
othenriae  provided  for,"  under  Schedule  B  of  sec- 
tion am  of  the  Bevised  Statutes,  and  not  to  a  duty 
of  m  cents  per  pound,  under  said  schedule,  as 
**  band,  hoop  and  scroll  Iron." 

2.  The  question  as  to  whether  the  articles  were 
subject  to  some  other  rate  of  duty  than  one  of  thoae 

*Bead  notes  by  Mr.  JutMct  Blatobfobd. 
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twaootliSTliiff  been  raked  on  the  trial  in  the  court 
baknr.otiinot  be  raised  bj  the  plolntlfl  in  error  in 
ftboourt. 

[No.  686.] 
admOtti  Nov.  t7,  188g.  Decided  Dee.  11, 188t. 

P\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  liOuisiana. 
The  biatorjr  uid  facts  of  the  case  fully  ap- 
petr  in  the  opinion  of  the  court. 

Mr.  Samael  F.  PhlUlpB,  8olicitor-Oen., 
for  plaintiff  in  error. 
Mtmrt.  William  Wirt  Howe  and  J.  H. 
,  for  defendants  in  error 


Mr.  JtuKct  Blateliford  delivered  the  opin- 
im  of  the  court: 

This  Is  a  writ  of  error,  to  reverse  a  judgment 
Rndend  against  a  Collector  of  Customs  tor  the 
RcoreiT  ra  duties  paid  under  protest.  The 
tm  of  D.  L.  Ranlett  &  Co.  imported  into  the 
IVirt  of  New  Orleans,  from  Liverpool,  En- 
(ItDd,  in  1%0,  certain  articles,  entered,  some  as 
Inndles  black  iron  cotton  ties,  thirty  strips  each 
buodle,  and  thirty  Kennedy  buckles;"  others  as 
"  bundles  bhtcked  iron  cotton  ties,  arrow  buck- 
lei,  No.  4,thirty  buckles  and  thirty  strips  to  each 
twidle,  eleven  feet;"  others  as  "btindles  blacked 
bgo  cotton  ties.  Kenned  v  buckles,  thirty  buckles 
nd  thirty  strips  to  each  bundle,  eleven  feet." 
Hsving  pcid,  under  protest,  the  duty  exacted  by 
IbeCoUector,  which  was  \\  cents  per  pound  on 
the  weight  of  the  iron  strips  and  the  buckles, 
tlie  importers,  claiming  that  the  lawful  duty 
WH  SS  per  cent  ad  valorem,  appealed  to  the  Sec- 
wtaiy  of  the  Treasury,  who  affirmed  the  de- 
eUoo  of  the  Collector.  This  suit  was  then 
Inmgfat.  The  petition  alleges  that  the  imported 
good*  were  "  manufactures  of  iron,  tii.:  cer- 
tain invoices  of  black  iron  cotton  ties,"  "in  bun- 
dles of  thirty  stripe  each,  cut  to  the  reauired 
kngUi  <tf  efeven  feet,  and  sundry  buckles," 
"Wng  thirty  buckles  to  each  bundle  of  said 
liei;"  that  tlie  proper  duty  was  85  i>er  cent  ad 
*ilonm,  and  no  more,  because  the  ties,  com- 
posed of  the  strips  and  buckles  in  said  bun- 
dles, coDstitated  a  mantifacture  of  iron  for  a 
qierial  and  important  purpose,  smd  were  "man- 
n&cturea  of  iron  not  otherwise  provided  for;" 
sad  Oat,  even  if  the  stripe  of  iron  were  not  to 
I* admitted  at  a  dotv of  86 percent ad«a&>rmt, 
tke  dnty  on  the  buckles  oonld  not  lawfully  have 
exceeded  that  rate,  while  that  exacted  on  them 
Bnoonted  to  an  excess  of  $750.  The  whole 
noont  claimed  to   be  recovered  back  was 

Tbe  question  involved  arises  under  section 
2S04  of  the  Revised  Statutes,  which,  in  Sched- 
QkE,  imposes  the  following  duties:  "All  band, 
Ixiop  and  scroll  iron,  from  one  half  to  six  inches 
vide,  onder  one  eighth  of  an  inch  in  thickness, 
and  not  thinner  than  number  twenty,  wire 
ran,  one  and  one  half  cents  per  pound. 

•^  •  All  other  descriptions  of  roUed  or 
■Bmered  iron,  not  otherwise  provided  for, 
Jjecent  and  one  fourth  per  pound.  •  «  * 
Marabctures  •  •  »  not  otherwise  provided 
fcr.  of  ♦  •  •  iron,  •  •  •  85  per  centum 
tttOonm." 

tW  bin  of  ezcei^ons  states  that  on  the  trial 
•wtain  facts  were  "  Conceded,  as  set  forth  in 
Me  of  evidence  and  statement  of  facts  filed  in 
fte  ense  in  open  court;"  that  "A  sample  of  the 
■tides  of  merchandise  imported  by  plaintiffs, 
BeeieOtTO. 


and  described  in  the  petition,"  was  "produced 
and  exhibited  to  the  jury;"  that  "  witnesses" 
were  "produced  on  the  part  of  the  plaint- 
iffs and  on  the  part  of  the  defendant;"  that  it 
was  "Claimed  on  the  part  of  the  plaintiffs 
that  the  imported  articles,  for  the  recovery  of 
a  portion  of  the  duties  paid  upon  which,  this 
suit  was  brought,  should  hav^  been  classed  and 
subjected  to  duties  as  cotton  ties,  under  the 
des^nation,  '  manufactured  articles  not  other- 
wise provided  for;' "  and  that  it  was  "  Claimed 
on  the  part  of  the  defendant  that  the  said  im- 
ported articles  should  have  been  classed  and 
subjected  to  duties  under  the  designation,  'band 
or  hoop  iron.'"  The  "note  of  evidence  and 
statement  of  facts  "  sets  forth  that  the  plaintiffs 
introduced  the  entries  of  the  goods,  and  then 
proceeds:  "  It  was  admitted  that  the  allega- 
tions of  petition  were  correct  as  to  partnersmp 
of  plaintiffs,  ownership  and  im])ortation  of 
property,  amount  of  same,  and  duties  paid  and 
protest,  appeals  and  affirmance  of  Collector's 
decision,  and  that  the  only  issue  disputed  by 
defendant  is  the  (raestion,  which  is  the  sole 
question  to  be  decided,  whether  the  articles  of 
merchandise  described  in  the  petition  are  dutia- 
ble nnder  Schedule  E  as  hoop,  band  or  scroll 
iron,  or  as '  manufactures  of  iron  not  otherwise 
provided  for'  in  said  schedule.  In  case  the 
plaintiffs  be  entitled  to  recover,  it  is  understood 
that  the  amount  is  $8,722.99." 

At  the  request  of  tbe  defendant,  the  court 
charged  the  jury,  that  "  If  the  jury  find  from 
the  evidence  that  the  articles  imported  by  the 
plaintiffs,  consisted  of  iron  bands,  blackened, 
cut  into  lengths  of  11  feet,  and  put  up  in  bun- 
dles of  thirty,with  thirty  buckles  on  one  btind, 
in  each  bundle,  and  not  permanently  attached, 
then  the  fact  that  the  buckles  accompany  the 
bands  will  not  prevent  the  bands  from  being  in- 
cluded in  and  dutiable  under  the  denomination 
of  band  iron."  Tbe  court  further  charged  the 
jury  "  That,  the  practical  question  to  be  deter- 
mined by  the  jury  is,  whether  the  articles  im- 
ported by  plaintiffs  are  band,  hoop  or  scroll 
iron;  or,  on  the  other  hand,  cotton  ties;"  that 
"  This  question  must  be  determined  by  mer- 
cantile usage,  as  shown  by  the  testimony  in  the 
cause;  that,  if  the  jury  find  from  the  evidence 
that  said  articles  are  cotton  ties,  and  are  known 
in  commerce  as  such,  then  they  are  subject  to  a 
duty  of  85  per  cent  ad  valorem;"  but  that,  "  If 
the  jury  find  that  they  are  band,  hoop  or  scroU 
iron,  and  known  in  commerce  as  such,  they  are 
subject  to  a  dutv  of  one  and  a  half  cents  a 
poimd."  The  defendant  excepted  to  said  "  last 
charge,  and  to  each  part  of  the  same. "  The  ver- 
dict was  in  these  words:  "  We,  the  iuty,  find  a 
verdict  for  the  plaintiff  in  the  stun  of  $8,722.99, 
and  that  sample  on  exhildtion  in  court  and  in 
controversy  is  cotton  ties."  A  judgment  was 
entered  for  said  amount. 

The  defendant  contends  that  the  court  charged 
the  jury,  in  substance,  that  if  the  goods  were 
and  were  known  as  cotton  ties,  they  could  not 
be  at  the  same  time  band  iron;  and  that  this 
was  error.  "The  argument  is,  that  the  term 
"  band  iron  "  may  include  an  article  known  as 
a  "cotton  tie;"  tliat  to  say,  that  one  sort  of  band 
iron  is  known  by  the  name  of  "  cotton  tie  "  is 
not  to  say  that  necessarily  it  is  no  longer  band 
iron;  that  all  that  was  done  to  the  bandiron  was 
to  cut  it  into  lengths  of  eleven  feet  and  blacken 
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it;  and  that  this  is  not  to  make  a  manufacture  only  questioii ' 
of  iron  not  ottierwise  pzorided  for,  within  the  not  here  raise 
statute.  cents  per  poui 

The  charge  complained  of , must  be  considered  he  raised  it  on 
in  connection  with  all  that  occurred  at  the  trial,  distinctly  state 
as  shown  by  the  record.  The  "note  of  evidence  defendant  on  tl 
and  statement  of  facts  "  says  that  the  only  issue  dutiable  as  "  b 
disputed  by  the  defense,  and  the  only  question  We  fond  no  e 
to  be  decided,  was,  whether  the  articles  "  de-  meni  t»  afflrm» 
scribed  in  the  petition  "  are  dutiable  as  "  hoop, 
band  or  scroll  iron,"  or  as  "  manufactures  of  In  Same  y. 
Iron  not  otherwise  provided  for."  The  descrip-  counsel,  Jfr.  J\ 
tion  in  the  petition  says  that  the  articles  are  iron  opinion  of  the 
cotton  ties,  in  strips,  each  "  cut  to  the  required  The  questioo 
length  of  eleven  feet,"  with  a  buckle  to  each  same  as  those  i 
strip.  The  record  shows  that  there  was  evidence  parties,  decldet 
given  on  the  trial,  by  witnesses  for  both  parties,  assigned  in  the 
but  on  what  subject  does  not  appear,  except  ment  in  ihi»  eat 
that  some  evidence  was  given  as  to  "  mercan-  True  copy.  T 
tile  usage."  Evidence  may  have  been  given,  as  James  h.  m 

to  wheuier  the  strips  were  cut  in  lengtus  from 
merchantable  bana  iron,  or  cut  in  leogths  in  the 
process  of  original  manufacture.  The  agreed 
issue  was,  as  to  whether  the  articles,  so  far  as 
the  strips  were  concerned,  were  "buid  iron" 
or  "manufactures  of  iron  not  otherwise  pro- 
vided for."  The  court  placed  the  issue  before 
the  jury  as  being  whether  the  articles,  so  far  as 
the  strips  were  concerned,  were  "band  iron"  or 
"  cotton  ties."  Of  course,  the  buckles  were  not 
band  iron.  The  charge  was  to  the  effect  that  if 
the  articles  were  known  in  commerce  as  "  cot- 
ton ties,"  and  were  not  known  in  commerce  as 
"  band  iron,"  they  were  subject  to  a  duty  of  85 
per  cent  ad  valorem,  as  "  manufactures  of  iron 
not  otherwise  provided  for,"  and  not  to  duty  as 
"band  iron." 

The  petition  avers  that  the  cotton  ties,  com- 
posed of  the  strips  and  buckles,  "  constitute  a 
manufacture  of  iron  for  a  special  and  important 
ptirpose."  It  is  to  be  assumed  that  this  fact  was 
proved  under  the  general  issue  pleaded.  The 
verdict  distinctiy  finds  that  the  articles  were 
"  cotton  ties,"  which  is  to  l)e  taken  as  a  finding 
that  the  articles  were  not  "  band  iron."  Not 
teing  "band  iron,"  they  could  not,  under  the 
issues  tried,  have  been  other  than  "  manufact- 
ures of  iron  not  otherwise  provided  for."  The 
substance  of  the  whole  charge  was,  that  if  the 
jury  foimd  that  the  articles  were  "  band  iron," 
the  correct  duty  had  been  imposed  and  the 
plaintiffs  could  not  recover.  The  strips  not  \x>- 
ing  band  iron,  and  the  buckles,  certainly,  not 
bemg  band  iron,  the  proper  duty  was  85  per  cent 
ad<Daiorem, 

The  plaintiff  in  error  further  contends  that 
the  court  erred  in  charging  that  if  the  articles 
were  not  "  liand  iron  ,  they  were  subject  to  a 
duty  of  35  per  cent  ad  valorem.  The  contention 
is,  that  if  what  appears  to  have  been  done  in 
respect  of  the  strips,  to  produce  tiie  article, 
amounted  to  a  manufactiu^,  it  brought  the  ar- 
ticle within  the  duty  of  1^  cents  per  pound,  as 
failing  under  the  head  of  "All  other  descrip- 
tions of  rolled  or  hammered  iron,  not  otherwise 
provided  for."  But,  by  the  "  note  of  evidence 
and  statement  of  facts,  the  defendant  admitted 
that  the  only  question  which  he  raised  was 
whether  the  articles  were  "  band  iron,"  and  so 
dutiable  at  li  cents  per  pound,  or  whether  they 
were  dutiable  at  85  per  cent  ad  valorem.aB '  'man- 
ufactures of  iron  not  otherwise  provided  for."  I 
This  is  shown  by  the  record  to  have  been  the ' 
196 
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power  in  the  several  States  to  defeat  or  embar- 
nn  the  exercise  of  any  of  the  powers  delegated 
to  H,  and  ttiat  "  The  States  have  no  power,  by 
ttndon  or  otherwise,  to  retard,  impede,  bur- 
dea  or  in  any  manner  control  the  operation  of 
tfae  consdtutiional  laws  enacted  by  Congress  to 
any  into  execution  the  powers  vested  in  the 
OenoiiaoTeniment."  MeCuUoeh\.  Maryland, 
4  Wbeit.,  816;  Weiton  v.  O/tarUtton,  2  Pet.  ,449; 
OmndaU  v.  Neeada,  6  "Wall.,  86  (78  U.  B., 
Xnn.,  745):  Damn*  v.  Oonvrt.  cfSne  Co.,  16 
Pet,  485;  ride,  ahw,  OolUeior  v.  Day,  11  WalL, 
mm  U.  8..  XX.,  122),  and  U.  8.  v.  R.  R. Co., 
17  Wan.,  828  (84  U.  8.,  XXI.,  597);  Wayman 
T.  Smfkari,  10  Wheat.,  49;  Bank  of  U.  S.  v. 
aUmd,  10  Wheat.,  51;  Beer*  v.  HauglvUm,  9 
IH,8Se. 

If »  State  cannot  lay  a  tax  on  the  final  process 
of  tlie  Federal  Courts,  by  a  x)arity  of  reasoning, 
it  cannot  withdraw  inoperty  from  the  operation 
of  mcb  process. 

The  judicial  power  has  heretofore  been  con- 
adeiea  ample  for  the  purposes  of  the  Constitu- 
tiMi,  Martin  v.  Hvnter,  1  Wheat., 304;  Tenne»- 
«  V.  Datit,  100  U.  S.,  258  (XXV.,  648);  but 
wefear  it  must  hereafter  be  regarded  as  a  delu- 
OM,  if  it  rests  with  the  aeveial  States  to  say 
vhether  any  uid,  if  any,  how  much  of  the  de- 
foidinf  s  proper^  may  be  seized  under  an  exe- 
cution issued  by  a  Federal  Court. 

As  was  said  of  tbe  power  of  taxation  by  the 
Chief  Jiutiee  In  MeOitaoeh  y.  Maryland,  4 
Wbnt  ,81 6,  the  admission  of  a  power  in  a  State 
to  withdraw  any  property  from  the  opjeration  of 
*  final  process,  is  necessarilv  the  adzussion  of  a 
power  to  do  so  without  limit. 

So  counsd  appeared  for  appellee. 

Mr.  Juttiee  Matthews  delivered  the  opinion 
of  the  court: 

Tliis  is  a  bill  in  equitv  filed  by  the  ai)pellee, 
pnyin;  for  a  perpetual  injunction  to  restrain 
tlw  appellant,  then  United  States  Marshal  for 
Ike  district,  from  further  proceeding  under  a/, 
/a.,  issued  upon  a  judgment  rendered  in  favor 
ot  Oe  United  States  in  the  District  Court  for  the 
£tatem  Disbict  of  Wisconsin,  against  the  ap- 
pdlee  and  others,  and  which  had  been  levied  on 
rail  estate  alleged  to  be  the  homestead  of  the 
^ipeDee,  and  exempt  under  the  laws  of  that 
Gwebom  sale  on  execution.  The  premises  lev- 
ied on  are  described  in  the  bill  as  forty  acres 
of  land,  with  a  dwelling-house  and  appurte- 
MBces  thereon,  occupied  by  the  appellee  as  a 
reridenoe  for  himself  and  &mUy,  consisting  of 
hii  wife  and  seven  children,  the  same  being  used 
&(  sgrKnltural  purposes,  not  included  in  any 
lowajjcity  or  villi^  plot,  and  alleged  to  be  of  the 
v>lw  of  |S,000  and  upwards;  and  it  is  averred 
tlHt  the  cause  of  action  upon  which  the  judg- 
not  was  rendered,  was  not  for  any  debt  or  lia- 
'*%  contracted  prior  to  January  1,  1849. 

TotUaUll  there  was  filed  a  general  demurrer, 
for  want  of  equitv,  which  being  overruled,  and 
Ike  appellant  decnning  to  answer  or  plead,  a  de- 
^newasreDderedigranting  the  relief  prayed  for, 
6x»n  wliich  this  appeal  is  prosecuted. 

The  provision  of  the  Statute  of  Wisconsin  on 
we  ntriect  of  homestead  exemptions,  the  bene- 
ftrfjrhich  was  secured  to  the  appellee  by  the 
""J*  appeded  from,  is  as  follows: 
^Ahomestoad,  to  he  selected  by  the  owner 
uoeof,  consisting,  when  not  included  in  any 
See  W  One. 


village  or  city,  of  any  quantity  of  land,  not  ex- 
ceeding forty  acres,  used  for  agricultural  pur- 
poses, and  when  included  in  any  city  or  village, 
of  a  quantity  of  land  not  exceeding  one  fourth 
of  an  acre,  and  the  dwelling-house  thereon  and 
its  appurtenances,  owned  and  occupied  by  any 
resident  of  tliis  State,  shall  be  exempt  from  seiz- 
ure or  sale  on  execution,  from  the  lien  of  every 
judmnent,  and  from  liability  in  any  form  for 
the  debts  of  such  owner,  except  lalJorers',  me- 
chanics' and  purchase  money  liens,  and  mort- 
gages lawfully  executed,  and  taxes  lawfully  as- 
sessed, and  except  as  otherwise  speciallypro- 
vided  in  these  statutes,"  etc.  Rev.  Stat.  Wis., 
1878,  788,  ch.  130,  sec.  2988. 

Tliis  statutory  provision  was  enacted  in  ex- 
press compliance  with  a  constitutional  injunc- 
tion, wherein  it  was  declared,  in  the  17th  sec- 
tion of  the  Bill  of  Rights,  that  "  The  privilege 
of  the  debtor  to  enjoy  the  necessary  comforts  of 
life  shaU  be  recognized  by  wholesome  laws." 
P/ielps  V.  RooMy,  9  Wis.,  70-88. 

And  it  has  been  the  constant  policy  of  the 
State  in  this  legislation,  as  construed  by  many 
decisions  of  its  Supreme  Court,  to  favor  by  lib- 
eral interpretations,  the  exemptions  in  favor  of 
the  debtor.  "  For  it  cannot  be  denied,"  says 
that  court,  in  Hanson  v.  Edgar, 9i  Wis.  ,658-657, 
'  'That,in  all  theenactmcntsfound  in  our  statute- 
books  in  regard  to  homestead  exemption,  the 
most  sedulous  care  is  manifest  to  secure  the 
homestead  to  the  debtor  and  to  his  wife  and  fam- 
ily, against  all  debts  not  expressly  charged  upon 
it." 

We  have  found  no  case  in  which  the  question 
has  been  raised,  or  where  there  has  been  any  ex- 
pi-ession  of  judicial  opinion,  whether  the  exemp- 
tion would  prevail  or  not,  as  to  judgments  in 
favor  of  the  State;  but  we  do  not  doubt,  from 
the  language  of  the  constitutional  and  statutory 
provisions,  and  the  rules  of  construction  fol- 
lowed in  other  cases,  that  it  would  be  held  by 
its  courts,  if  the  question  should  be  directly 
made,  that  the  State,  except  as  to  taxes,  which 
are  expressly  excepted,  would  be  botmd  by  the 
exemption. 

In  the  case  of  Doe  v.  Deavon,  11  Qa.,  79,  It 
was  decided  bv  the  Supreme  Court  of  Georgia, 
in  1852,  that  the  State  was  bound  by  Acts  of 
the  Legislature,exempting  certain  articles  of  per- 
sonal property  from  levy  and  sale  for  debts,  for 
the  benefit  of  the  wife  and  children  of  the  debt- 
or, so  that  they  could  not  be  seized  and  sold  un- 
der execution  for  the  payment  of  taxes.  The 
court  said,  p.  89:  "  These  laws  are  founded  in 
a  humane  regard  to  the  women  and  children  of 
families.  The  preamble  to  the  Act  of  1822  an- 
nounces the  grounds  on  which  the  Legislature 
acted.  '  Whereat '  (is  its  language),  '  it  does  not 
comport  with  justice  and  expediency  to  deprive 
innocent  and  helpless  women  and  children  of 
the  means  of  subsistence,  be  it,  therefore,  en- 
acted,'etc.  •  •  *  In  our  judgment,  the  State 
falls  within  the  operation  of  a  public  law,  passed 
for  the  benefit  of  the  poor,  and  the  State  is  with- 
in the  policy  of  oiur  own  legislation  upon  this 
subject-matter." 

Mr.  Thompson,  in  his  treatise  on  Homesteads 
and  Exemptions,  section  886,  says:  "  In  manjr 
of  the  States,  this  question  is  determined  by  the 
express  provisions  of  statutes,  which  declare, 
in  various  terms,  that  nothing  shall  be  exempt 
from  execution  where  the  debt,  other  than 
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public  taxes,  is  due  the  State.or  -where  the  debt  is 
for  public  taxes  legally  assessed  upon  the  home- 
stead or  other  property;  or  where  the  demand 
is  for  a  public  wrong  committed,  pimished  by 
fine.  But  where  the  question  has  arisen,  in  the 
silence  of  statutes,  the  highest  courts  of  the 
States,  with  two  exceptions,  have  held  other- 
wise." 

The  case  of  GommormedUh  t.  Oook,  8  Bush, 
220,  which  is  one  of  the  exceptions  referred  to, 
is  shown,  however,  to  have  l)een  materially 
qualified  by  the  decision  in  CommonveaWi,  v. 
Xay,12  Bush,  288.  That  of  Brook*  v.  State,  54 
Ga.,36,  turned  on  the  point  that  the  exemption 
daimed,  operated  retrospectively,  and  was  dis- 
allowed on  the  authority  of  Qunn  v.  Barry,  15 
Wall.,  610  [82  U.  8.,  XXI.,  212].  So  that,  in 
point  of  fact,  the  decisions  of  state  courts  upon 
the  point  are,  practically,  unanimous. 

It  is  said,  however,  that  the  laws  of  the  State 
creating  these  exemptions  are  not  laws  for  the 
United  States;  and  this  is  certainly  true,  unless 
ttey  have  been  made  such  by  Congress  itself. 
This  has  not  been  an  open  question  in  this 
court  since  the  decision  in  the  cases  of  Wayman 
V.  Southard,  10  Wheat.,  1,  and  of  BarUc  v. 
Salstead,  10  Wheat.,  51.  Mr.  Justice  Thomp- 
son, delivering  the  opinion  of  the  court  in  the 
latter  case,  said:  "An  oflScer  of  the  United 
States  cannot,  in  the  discharge  of  bis  duty,  be 
governed  and  controlled  by  state  laws,  any  f ur- 
mer  than  such  laws  have  been  adopted  and 
sanctioned  by  the  legislative  authority  of  the 
United  States.  And  he  does  not,  in  such  case, 
act  under  the  authority  of  the  state  law,  but 
under  that  of  the  United  States,  which  adopts 
such  law.  An  execution  is  the  fruit  and  end  of 
the  suit,  and  is  very  aptly  called  the  life  of  the 
law.  The  suit  does  not  terminate  with  the 
judgment;  and  all  proceedings  on  the  execution 
are  proceedings  in  the  suit,"  etc.  In  Wayman 
v.  Soutiuurd,  10  Wheat,  49,  Chief  Justice  Mar- 
shall had  said  that  the  proposition  was  "One  of 
those  political  ax!oms,an  attempt  to  demonstrate 
which  would  be  a  waste  of  ai^gument  not  to  be 
excused." 

The  question,  therefore,  is  whether  the  Unit 
ed  States,  by  an  appropriate  legislative  Act,  has 
adopted  the  laws  of  Wiaconsin.exempting  home- 
steads from  execution  and,  if  at  all,  whether 
they  apply  in  cases  of  executions  upon  judg- 
ments in  lavor  of  the  United  States. 

Section  916,  Rev.  Stat.,  is  as  follows:  "The 
party  recovering  a  judgment  in  any  common 
law  cause  in  any  circuit  or  district  court,  shall 
be  entitled  to  sunilar  remedies  upon  the  same, 
by  execution  or  otherwise,  to  reach  the  proper- 
ty of  the  judgment  debtor,  as  are  now  provided 
in  like  causes  by  the  laws  of  the  State  in  which 
such  court  is  held,  or  by  any  such  laws  hereaft- 
er enacted,  which  may  be  adopted  by  general 
rules  of  such  circuit  or  district  courts;  and  such 
courts  may,  from  time  to  time,  by  general  rules, 
adopt  such  state  laws  as  may  hereafter  be  iu 
force  in  such  State  in  relation  to  remedies  upon 
judgments  as  aforesaid,  by  execution  or  other- 
wise." 

This  provision,  in  its  present  form,  has  been 
in, force  since  June  1,  1872,  and  is  part  of  the 
6th  section  of  the  Act  "  to  further  tite  admin- 
istration of  justice,"  approved  on  that  date.  17 
Stat  at  L.  ,196.  It  is  the  result  of  a  policy  that 
originated  with  the  organization  of  our  judi- 
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cial  system.  The  14th  section  of  the  Judiciary 
Act  of  1789, 1  Stat,  at  L.,  81,  provided  that  the 
courts  of  the  United  States  should  have  "Pow- 
er to  issue  vnrits  of  scire  Jadas,  habeas  eorptti 
and  all  other  writs  notspeoally  provided  for  by 
statute,  which  may  be  necessary  for  the  exer- 
cise of  their  respective  jurisdictions,  and  agree- 
able to  the  principles  and  usages  of  law;"  and 
this  was  held  to  embrace  executions  upon  lodg- 
ments. Wayman  v.  Southard  [supra\.  But  omtd- 
taneously  with  the  Judiciary  Act,  September 
29, 1789  [1  Stat,  at  L.,  98],  was  passed  the  first 
"  Act  to  regulate  processes  in  the  courts  of  the 
United  States,"  in  which  it  was  enacted,  "that, 
until  further  provision  shall  be  made,  and  ex- 
cept where  by  this  Act  or  other  statutes  of  the 
United  States  is  otherwise  provided,  the  forms 
of  writs  and  executions,  except  their  style  and 
modes  of  process  and  rates  of  fees,  except  fees  to 
judges,  in  the  circuit  and  district  courts,  in  suits 
at  common  law,  shall  be  the  same  in  each  State 
respective^  as  are  now  used  or  allowed  in  the 
Supreme  Courts  of  the  same." 

This  Act  was  temporary,  and  expired  by  its 
own  limitation  at  the  end  of  the  next  session  of 
Congress.  The  Act  of  May  8, 1792  [1  Stat  at 
L.,^4],  provided  tliat  the  forms  of  writs,  exe- 
cutions and  other  process,  and  the  forms  and 
modes  of  proceeding  in  suits  at  common  law 
should  continue  to  be  the  same  as  authorized 
by  the  Act  of  1789,  "Subject,  however,  to  such 
altcrationB  and  additions  as  the  said  courts  re- 
spectively slukll,  intheirdiscretion,deem  expedi- 
ent, or  to  such  regulations  as  the  Supreme  Court 
shall  think  proper,  from  time  to  time,  by  rule  to 
prescribe  to  any  circuit  or  district  court  con- 
cerning the  same."  1  Stat,  at  L.,275.  This  legis- 
lation came  under  review  in  this  court  in  the 
cases  of  Wayman  v.  Southard,  and  Bank  v.Sal- 
stend,  in  the  latter  of  which  it  is  said. 10  Wheat, 
60:  "The  general  iiollcy  of  all  the  laws  on  this 
subject  is  very  apparent.  It  was  intended  to 
adopt  and  conform  to  the  state  process  and  pro- 
ceedings as  the  general  rule,  but  under  suc^ 
guards  and  chcclcs  as  might  be  necessary  to  in- 
sure the  due  exercise  of  the  powers  of  the  courts 
of  the  United  States.  They  have  authority.there- 
forc,  from  time  to  time,  to  alter  the  process  in 
such  manner  as  they  shall  deem  expedient,  and 
likewise  to  make  additions  thereto,  which  nec- 
essarily implies  a  power  to  enlarge  the  effect 
and  operation  of  the  process." 

This  discretionary  power  in  the  courts  of  the 
United  States,  was  restricted  by  the  Act  of  May 
19,  1828,  4  Stat,  at  L.,  278,  so  that  there«fter 
writs  of  execution  and  other  final  prooeas  issued 
on  judgments  rendered  in  any  of  the  courts  of 
the  Umted  States  and  the  proceedings  tfa^np- 
on,  should  be  the  same,  except  their  Btyle,in  eaui 
State  respectively,  as  were  then  usied  in  tfao 
courts  of  such  State;  provided,  however,  that  it 
should  be  in  the  power  of  the  courts,  if  they 
saw  fit  in  their  discretion,  by  rule  of  court,  so 
far  to  alter  final  process  in  said  courts,  as  to  fxok- 
form  the  same  to  any  cliange  which  might  be 
adopted  by  the  Legislatures  of  the  respective 
States  for  the  state  courts. 

It  will  be  seen,  from  this  provision,  that  it  was 
thereafter  prohibited  to  the  courts  of  the  United 
States,  either  to  adopt  or  recognize  any  form  of 
execution  or  give  any  effect  to  it,  except  such 
as  was,  at  the  time  of  the  passage  of  the  Act, 
or  had  subsequently  become  at  the  time  of  their 
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adstptiaa,  a  writ  authorized  by  the  laws  of  the 
State.  The  same  provision  has  ever  since  been 
ooDtinued  in  force,  and  is  now  embodied  in  sec- 
tion 916  of  the  Revised  Statutes,  already  quoted. 

In  Been  t.  Haughton,9  Pet.,  829.  which  was 
Htvemed  bv  the  Act  of  1838,  it  was  held  that 
"The  words,  '  the  proceedings  on  the  writs  of 
execution  and  other  final  process,'  must,  from 
their  very  import,  be  construed  to  include  all 
the  laws  whidi  regulate  the  rights,  duties  and 
c(»duct  of  officers  in  the  service  of  such  proc- 
ea,  according  to  its  exigency,  upon  the  person 
or  property  of  the  execution  debtor,  and  also 
an  the  exemptions  from  arrest  or  imprisonment 
ooder  mch  process  created  by  those  laws.'' 

It  is  further  to  be  observed  that  no  distinc- 
tiaa  is  made,  in  any  of  these  statutes  on  the  sub- 
ject, between  executions  on  jud^ents  in  favor 
of  private  parties,  and  on  those  in  favor  of  the 
United  Statea  And  as  there  is  no  provision  as 
to  the  effect  of  executions  at  all,  except  as  con- 
tained in  this  legislation,  it  follows  necessarily 
tliat  the  exemptions  from  levy  and  sale,  under 
execotiong  of  one  class,  apply  equally  to  all,  in- 
dnding  those  on  judgments  recovered  by  the 
Unitea  States.  'The  general  power  to  issue 
pnceiB,  originally  coitferred  by  section  14  of 
the  Judiciary  Act  of  1789  [1  Stat  at  L.,  78], 
which  now  appears  as  section  716,  Rev.  Stat.,  as 
bmigin  pari  materia  with  that  contained  in 
KcUon  916,  must  be  construed  as  subject  to  the 
nine  limitations,  especially  as  the  general  pow- 
er is  confined  in  express  terms  to  writs  not  spe- 
c^cally  provided  for  by  statute,  and  hence,  ex 
n  termini,  embraces  none  included  in  the  subse- 
qnoit  section.  Besides,  as  was  said  by  Ch.  J. 
Manhall.  in  Woifman  v.  SoiUhard,  10  Wheat., 
1-31,  "  "Thia  section  provides  singly  for  issuing 
the  writ,  and  prescribes  no  rule  for  the  conduct 
of  the  officer  while  obeying  its  mandate." 

As  the  Statute  of  Wisconsin.exempting  home- 
iteads  from  levy  and  sale  upon  executions,  was 
m  force  at  the  tune  the  Act  of  Confess  of  Jime 
1, 187-2  [17  Stat,  at  L.,  196],  took  effect,  and  has 
remained  so  continuously  from  that  time,  it  also 
ftdlowa  that  the  exemption  has  thereby  become 
aUw  of  the  United  States  within  that  State,  and 
an&s  to  executions  issued  upon  judgments  in 
aril  causes  recovered  in  their  courts  in  their 
own  name  and  behalf,  equally  with  those  upon 
jodgments  rendered  in  favor  of  private  parties, 
laws  of  Wisconsin  for  1848,  pp.  40-41 ;  Rev. 
Sut.  Wis.,  1871,  sec.  23,  p.  1548. 

This  conclusion  cannot  be  avoided  by  the  con- 
aderation  which  has  been  tirged  upon  us,  that 
the  Process  Acts  do  not  limit  the  sovereign  rights 
<A  the  United  States,  upon  the  principle  that  the 
Sovereign  is  not  bound  by  such  laws,  unless  he 
ia  expressly  named.  These  laws  are  Uie  expres- 
wn  of  the  sovereign  will  on  the  subject,  and 
are  cooduaive  upon  the  Judicial  and  executive 
oftcos  to  whom  they  are  addressed  ^  and  as 
they  forUd  the  issue  of  an  execution  in  everv 
case,  except  subject  to  the  limitations  which 
th^  mention,  and  as  there  is  no  authority  to 
iasoe  an  execution  in  any  case  whatever,  except 
as  conferred  by  them,  the  sovereign  right  in- 
voked is  left  without  the  means  of  vindicadon. 
The  United  States  cannot  enforce  the  collection 
d  a  debt  from  an  unwilling  debtor,  except  by 
judicial  process.  Thev  must  brin^  a  smt  and 
ohtihi  a  Judgment.  'To  reap  the  fruit  of  that 
jadgment,  thiey  must  cause  an  execution  to  is- 
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sue.  The  courts  have  no  inherent  authority  to 
take  any  one  of  these  steps,  except  as  it  may 
have  been  conferred  by  the  legislative  depart- 
ment; for  they  can  exercise  no  jurisdiction,  ex- 
cept as  the  law  confers  and  liinits  it.  And  if 
the  laws  in  question  do  not  permit  an  execution 
to  issue  upon  a  judgment  in  favor  of  the  United 
States,  except  subject  to  the  exemptions  which 
apply  to  citizens,  there  are  no  others  which  con- 
fer authority  to  issue  any  execution  at  all.  For, 
as  was  said  by  Mr.  Justice  Daniel,  in  Carp  v. 
Curtis,  8  How.,  288-245,  "  The  courts  of  the 
Unitea  States  are  all  limited  in  their  nature  and 
constitution,  and  have  not  the  powers  inherent 
in  courts  existing  by  prescription  or  by  the  com- 
mon law." 

This  oblection  is  also  met  expressly  by  the 
decision  oi  this  court  in  the  case  of  U.  S.  t. 
Knight,  14  Pet.,  801.  It  was  there  decided  that 
the  Act  of  May  19, 1828  [4  Stat,  at  L.,a78], 
gives  the  debtors  imprisoned  under  executions 
from  the  courts  of  the  United  States,  at  the  suit 
of  the  United  States,  the  privilege  of  Jail  limits 
in  the  several  States,  as  they  were  fixed  by  the 
laws  of  the  several  States  at  the  date  of  that  Act 
It  was  there  objected,  as  here,  that  the  provision 
of  the  statute  did  not  embrace  executions  issued 
on  judgments  rendered  in  favor  of  the  United 
States,  upon  the  ground  that  the  United  States 
are  never  to  be  considered  as  embraced  in  any 
statute,  imless  expressly  named.  Mr.  Justice 
Barbour  deUvered  the  opinion  of  the  court  and 
said  :  "  The  words  of  this  section  being  'that 
writs  of  execution  and  other  final  process,  issued 
on  judgments  and  decrees  rendered  in  any  of 
the  courts  of  the  United  States,'  it  is  obvious 
that  the  language  is  sufficiently  comprehensive 
to  embrace  them,  unless  they  are  to  be  excluded 
by  a  construction  founded  upon  the  principle 
just  stated."  Referring  to  the  maxim.  Nullum 
tempus  oceurrit  regi,  he  says  it  rests  on  the 
groimd  that  no  laches  shall  be  imputed  to  the 
Sovereign,  but  he  adds,  "Not  upon  any  notion 
of  prerogstlve;  for  even  in  England,  wnere  the 
doctrineTs  stated  imder  the  head  of  prerogative, 
this,  in  effect,  means  nothing  more  than  that 
this  exception  is  made  from  the  statute  for  tiie 
public  good;  and  the  King  represents  the  notion. 
The  real  ground  is  a  great  principle  of  public 
policy,  which  belongs  alike  to  all  governments, 
that  the  public  interest  should  not  be  prejudiced 
by  the  negligence  of  public  officers,  to  whose 
care  they  are  confided.  Without  undertaking 
to  lay  down  any  general  rule  as  applicable  to 
cases  of  this  kind,  we  feel  satisfied  tnat  when, 
as  in  this  case,  a  statute,  which  proposes  only 
to  regulate  the  mode  of  proceeding  in  Buit8,doe8 
not  ^vestthe  public  of  any  right,  does  not  vio- 
late any  principle  of  j^ublic  policy;  but,  on  the 
contrary,  makes  provisions,  m  accordance  with 
the  pobcy  which  the  goverment  has  indicated 
by  many  Acts  of  previous  legislation,  to  con- 
form to  state  laws,  in  giving  to  persons  impris- 
oned under  their  execution  the  privilege  of  Jail 
limits;  we  shall  best  carry  into  effect  the  legis- 
lative intent,  by  construing  the  executions  at 
the  suit  of  Uie  United  States,  to  be  embraced 
within  the  Act  of  1838." 

The  same  line  of  reasoning  was  adopted  by 
this  court  in  the  case  of  Oreenv.  U.S.,  9  Wall., 
655  [76  U.  S.,  XIX.,  806].  It  was  there  held 
that  the  Act  of  July  3, 1864  [13  Stat  atL.,  344], 
which  enacts  that  in  courts  of  the  United  States 
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there  shall  be  no  exclaaion  of  anj  witness  in 
civil  actions,  "because  he  is  a  party  to  or  inter- 
ested in  the  issue  tried;"  and  the  amendatory 
Act  of  March  8,  1866  [18  Stat,  at  L.,  S38],mak- 
oertain  exceptions  to  the  rule,  apply  to  dvil 

ions  in  which  the  United  States  are  a  party, 

well  as  to  those  between  private  persons.  It 
'as  argued  by  the  Attorney-General,  that  the 
statutes  were  meant  to  give  lioth  parties  an  equal 
standing  in  court  in  respect  to  evidence ;  that 
the  United  States,  not  beinf  able  to  testify,  a 
party  opposed  to  them  should  notbeaUowciato 
do  so  either;  and  that,  independently  of  this,  it 
was  a  rule  of  construction  that  "the&ingisnot 
bound  by  any  Act  of  Parliament,  unless  he  be 
named  therein  bv  special  and  particular  words. " 
Mr.  Juttiee  Bradley,  who  delivered  the  opinion 
of  the  court,  replying  to  this  arg^ument,  said  : 
"It  is  urged  that  the  government  is  not  bound 
by  a  law  unless  expr^sly  named.  We  do  not 
see  wny  this  rule  of  construction  should  apply 
to  acts  of  legislation  which  la^  down  general 
rules  of  procedure  In  civil  actions.  The  very 
fact  that  it  is  confined  to  dvU  actions  would 
seem  to  show  that  Congress  intended  it  to  ap- 
ply to  actions  in  whi(£  the  government  is  a 
pu^y,  as  well  as  those  between  private  parties. 
For  the  United  States  is  a  necessair  party  in  all 
criminal  actions  which  are  exclu<lea  ex  vi  ter- 
mini; and  if  it  had  been  the  intent  to  exclude 
aU  ottter  actions  in  which  the  government  is  a 
party,  it  would  have  been  more  natural  and 
more  accurate  to  have  expressly  confined  the 
law  to  actions  in  which  the  j^vemment  is  not  a 
party,  instead  of  confining  it  to  civil  actions.  It 
woula  then  have  corresponded  precisely  with 
such  intent.  Expressed  as  it  is,  the  intent  seems 
to  embrace,  instead  of  excluding,  civil  actions 
in  which  tiie  government  is  a  party.  Nothing 
adverse  to  this  view  can  be  gathered  from  the 
exceptions  made  in  the  Amendment  passed  in 
1865." 

And  although  it  has  been  decided  by  the 
highest  judicial  tribunals  in  England,  Feather 
V.  Queen,  6  B.  &  S.,  267 ;  Dixon  v.  London 
BmaU  Arm*  G?.,  L.  R.,  1  App.  Cas.,  682,  that 
the  Sovereign  is  entitled  to  the  use  of  a  patented 
process  or  invention  without  compensation  to 
the  patentee,  because  the  privilege  granted  by 
the  letters  patent  is  granted  agahist  ue  subjects 
only,  and  not  against  the  Ctown,  a  contrary 
doctrine  was  held  by  this  court  in  Jamee  v. 
OwtoMI,  104  U.  8.,  866  [XXVI.,  7861.  to  pre- 
vail in  this  country,  i/r.  t/ii«MM  Bradley,  de- 
liveringthe  opinion  of  the  court  in  that  case, 
said:  "The  United  States  hasnosuch  preroga^ 
tive  as  that  which  is  claimed  by  the  Sovereigns 
of  England,  bv  which  it  can  reserve  to  itself, 
either  expressly  or  by  implication,  a  superior 
dominion  and  use,  in  that  which  it  grants  by 
letters  patent  to  those  who  entitle  themselves  to 
such  grants.  The  Government  of  the  United 
States,  as  well  as  the  citizen,  is  subject  to  the 
Constitution;  and  when  it  giants  a  patent,  the 
grantee  is  entitled  to  It  as  a  matter  of  right,and 
does  not  receive  it,  as  was  originally  supposed 
to  be  the  case  in  England,  as  a  matter  of  grace 
and  favor." 

It  is  true  that  in  the  case  of  XT.  8.  v.  Herron, 
20  Wall.,  261  [87  U.  8.,  XXH.,  276],  it  was 
decided  that  a  debt  due  to  the  United  States  is 
not  barred  by  the  debtor's  discharge  with  cer- 
tiflcate  under  the  Bankrupt  Act  of  1867  [14 
800 


Stat,  at  L.,  617];  but  in  that  case  Mr.  JutUee 
CliSord  took  pains,  by  a  careful  collation  of 
numerous  provisions  of  the  statute,  to  show 
that  the  words  "creditor  or  creditors,"  as  con- 
tained in  the  Act,  did  not  include  the  United 
States,  adopting  and  extending  the  definition 
by  Mr.  t/iMftM  Blackburn,  in  WootlM  v.  De  Mat- 
tot,  8  Hurl.  &  C,  906,  because  used  in  the  sense 
of  persons  having  a  claim  which  can  be  proved 
under  the  t»nkruptcy,  and  not  required  by  the 
Act  to  be  paid  in  fuU  in  preference  of  all  oth- 
ers. But  the  Bankrupt  Act  furnished  dear  ev- 
idence of  tbe  policy  of  Congress,  in  reference  to 
exemptions  of  property  from  sale  for  the  pay- 
ment of  debts,  by  excepting  from  its  operadon 
personal  property,  necessary  for  the  use  of  the 
family,  to  the  amount  of  $600,  and  such  other 
property  as  was  exempt  from  execution  by  the 
laws  of  the  United  States,  and  of  the  state  of  the 
debtor's  domicll.  Hev.  Stat.,  sec.  5046.  And 
Congress,  since  May  20, 1862, 12  Stat,  at  L.,89a, 
when  it  passed  the  first  Act,  providing  for  the 
acquisition  of  homesteads  for  actuu  settlen 
upon  the  public  lands,  made  their  exemptioB 
from  sale  on  execution  a  permanent  part  of  a 
national  policy,  by  declaring  that  lands  so  ac- 
quired should  not,  "  in  any  event,  become  liable 
to  the  satisfaction  of  any  debt  contracted  Pfior 
to  the  issuing  of  the  patent  therefor."  Rev. 
Stat.,  sec.  2296;  Seffmaur  v.  Saunders,  8  Dill., 
487;  Buttea  v.  Louth,  21  Minn.,  167. 

If  a  contrary  construction  to  the  Process  Acts, 
should  be  given,  on  the  ground  that  they  do  not 
include  the  United  States,  which,  although  a  lit- 
igant, continues,  nevertheless,  to  exercise  the 
prerogatives  of  a  Sovereign,it  would  follow  that 
they  might  resort  to  anv  writ  known  to  the  com- 
mon law,  however  antiquated  or  obsolete,  and 
in  defiance  of  the  progress  of  enlightened  l^is- 
lation  on  that  subject,  revive  all  the  hardships 
of  imprisonment  for  debt,  even  without  the  lib- 
erty of  local  statutory  jail  limits.  But  that  this 
is  not  within  the  meaning  of  these  Acts  of  Con- 
gress, we  have  pomtive  and  plenary  proof  in 
section  1042  of  the  Revised  Statutes.  "This  was 
section  14  of  the  Act  of  June  1,  1872,  17  Stat 
at  L.,  198.  It  provides  that  "When  a  poor  con- 
vict, sentenced  by  any  court  of  the  United  States 
to  pay  a  fine  or  fine  and  cost,  whether  with  or 
without  imprisonment,  has  been  confined  in 
prison  thiity  days  solely  for  the  non-payment 
of  such  fine  or  fine  ana  cost,  he  may  make  ap- 
plication in  writing  to  any  commissioner  of  the 
IJnited  States  Court  in  the  district  where  he  is 
imprisoned,  setting  forth  his  inability  to  pay 
sudi  fine,  or  fine  and  cost,  and  after  notice  to 
the  District  Attorney  of  the  United  States,  who 
may  appear,  offer  evidence,  and  be  heard,  the 
commissioner  shall  proceed  to  hear  and  deter- 
mine the  matter;  and  if  on  examination  it  shall 
appear  to  him  that  such  convict  is  unaUe  to  pay 
such  fine  or  fine  and  cost,  and  that  he  has 
not  any  property  exceeding  twenty  dollars  in 
value,  except  such  as  is  by  law  exempt  from 
being  taken  on  execution  for  debt,  the  ccmunis- 
sioner  shall  administer  to  him"  an  oath,  the 
form  of  which  is  set  out,  in  which  he  swears 
that  he  has  not  any  property,  real  or  personal, 
to  tiie  amoimt  of  |20,  except  such  as  is  bylaw 
exempt  from  being  taken  on  civil  precept  for 
debt  by  the  laws  of  the  State  where  the  oath  is 
adminbtered,  and  that  he  has  no  proper^  in 
any  way  conveyed  or  concealed,  or  in  any  way- 
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diipoaed  of,  for  his  future  use  ot  benefit.  "And 
ttovupon,"  the  statute  proceeds,  "such  con- 
vict ahaU  be  discharged,"  etc.  This  section  is 
rqKBted  as  section  5296,  Rev.  Stat.  U.  S.,  un- 
dathe  title,  Remission  of  Fines,  Penalties  and 
Ftnfdtoies. 

Nothing  can  be  more  clear  thatfthis,  as  a 
lecognition  br  Congress,  that  in  case  of  esecu- 
tkuu  upon  judgments  in  civil  actions,  the 
United  States  are  subject  to  the  same  exemp- 
tions as  apply  to  private  persons  by  the  law  of 
the  State  in  which  the  property  levied  on  is 
found;  and  that,  by  this  provision,  in  favor  of 
poor  convicts,  it  was  intended,  even  in  cases  of 
Kotences  for  fines  for  criminal  offenses  against 
tke  laws  of  the  United  States,  that  the  execu- 
tioD  against  property  for  it-s  collection,  should 
be  iubjected  to  the  same  exemptions  as  in  civil 
am. 

In  the  Magdalen  College  Gate,  11  Coke,  66  h, 
Ltrd  Coke  ,  referring  to  Lord  Berkeley" »  Com, 
Flowd.,  246,  declares  that  it  was  there  held 
Ibat  the  King  was  bound  by  the  Statute  Be 
Lmit,  18  £dw.  I.,  because,  for  other  reasons, 
"It  WW  an  A.ct  of  preservation  of  the  possession 
o{  noblemen,  gentlemen  and  others,"  and  "the 
Mid  Act,"  be  continues,  "shall  not  bind  the 
Sing  only,  where  he  took  an  estate  in  his  natu- 
lal  capacity,  as  to  him  and  the  heirs  male  of  his 
body,  but  also  when  he  claims  an  inheritance  as 
King  by  his  prerogative."  By  parity  of  reason- 
ing, baaed  on  the  declared  public  policv  of 
Sdtai,  where  the  People  are  the  Sovereign,  laws 
wlddi  are  Acts  of  preservation  of  the  home  of 
tbe  family,  exclude  the  supposition  of  any  ad- 
fme  public  interest,  because  none  can  be 
thmcht  hostile  to  that,  and  the  case  is  brought 
«id£i  tbe  humane  exception  that  identifies  tbe 
poUic  good  with  the  private  right,  and  declares 
"That  general  statutes,  which  provide  necessa- 
ly  and  praBtaUe  remedy  for  the  maintenance 
of  leligion,  the  advancement  of  good  learning 
tad  for  tbe  relief  of  the  poor,  shul  be  extended 
gneiatty  according  to  their  words;"  for  civtli- 
atkm  has  no  promise  that  is  not  nourished  in 
Uw  boaom  of  the  secure  and  well  ordered  house- 
hold. 

lU  decree  <£  the  CXtwiit  Court  ie  affirmed. 
Tnttoofj.   Tettz 

James  H.  MoKenney,  Qerk,  Sup.  Court,  U.  8. 

Otni-W Ind., «»;  M  Am.  Bep.,  GO. 


CHARLES  H.  VAN  WTCK,  Appt., 

V. 

8HRRMAN  W.  KNEVAL8. 

(See  S.  C,  16  Otto,  380-820.) 

^tmpUen  right  on  raUroad  land—loeaiion  of 
rnU»  vUkdrateing  lands  from  market— for- 
fiitmv  <^  company*  right — dariation  of  route 
—ptwer  «f  State— pow«rof  Oonffress  to  author- 
in  nOroad  in  Territoriei. 

L  ttocrant  made  to  Kansas  by  tlie  Act  of  Oon- 
Mof  JuteXB,  laaa,  oh-aa,  for  the  use  and  benefit 
Mae  St.  JTceepb  and  Denvra:  Bailroad  Company, 
ft*  <>tet  so  as  to  out  off  the  right  of  preemption 
DM>  Mlaequent  setttran  on  the  land,  when  the 
"MtBof  the  road  ira8''deflnitel7  fixed."  No  parties 
euntaeoaeotly  acquire  a  preemption  right  to  any 
foraoo  « the  land  covered  ny  the  grant. 

XneRKite  is  definitely  fixed,  wftUnthe  mean- 
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Ing  of  the  Act  of  OonsresB,  when  the  Company  flies 
wnh  the  SecretaiT  of  the  Interior,  a  map  of  Its  lines, 
approved  by  Its  mreotOTS,  designating  the  route  of 
the  proposed  road. 

8.  It  then  becomes  the  duty  of  the  Seoretory  of  the 
Interior  to  withdraw  from  market  the  lands  grant- 
ed ;  but  if  he  should  neglect  his  duty  ttie  newlect 
would  not  Impair  tbe  rights  of  Vbe  Company,  how- 
ever preludkdal  it  might  prove  to  others. 

4.  Any  forfeiture  of  the  Company^  rltiit  to  the 
land,  by  its  failure  to  complete  the  road,  can  be  as- 
serted only  by  the  grantor,  the  United  States, 
through  Judicial  proceedings,  or  throngh  the  action 
of  Congress. 

5.  A  deviation  of  the  road  constructed,  from  the 
route  laid  down  in  tbe  map,  If  the  lands  in  contro- 
versy are  within  the  required  Umit,  whether  that 
be  measured  from  one  line  or  the  other,  does  not 
better  the  condition  of  one  claiming  a  preemption 
right 

6.  Congress  can  confer  upon  a  corponttlon  of  a 
State  the  right  to  construct  a  road  within  any  of  the 
Territories  of  the  United  States:  and  it  may  oe  well 
doubted  whether  the  State  subsequently  created 
out  of  the  Territory,  can  put  any  impediment  upon 
tbe  enjoyment  of  such  right.  Any  such  interfer- 
ence would  operate  to  devest  the  Company  of  Its 
title  to  lands  granted  by  the  United  States. 

T.  The  existence  of  a  patent  for  the  land  from 
the  United  States,  which  prevents  a  grantee  of  the 
railroad  company  from  obtaming  a  strictly  legal 
title,  creates  a  cloud  upon  the  title  of  the  land,  and 
furnishes  ground  for  equitable  relief. 

[No.  1088.] 
/Submitted  2fi»>.  £9, 1882.    DeddedDee.  11, 188S. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  appellee,  to  recover  certain  lands 
alleged  by  him  to  be  within  the  grant  of  public 
lands  made  to  the  St.  Joseph  and  Denver  City 
Railroad  Company,  under  which  be  claims  by 
the  Act  of  July  28, 1866. 

The  defendant  held  under  a  patent  issued  to 
him  November  16,  1871.  The  court  below, 
upon  the  final  hearing,  entered  a  decree  in  favor 
of  the  C(Hnplainant;  whereupon,  tbe  defendant 
appealed  to  this  court. 

The  following  statement  contains  the  princi- 
pal facts  of  the  case: 

On  the  28d  of  July,  1866,  Congress  passed  an 
Act,  a  copy  of  which  is  annexed  to  the  bill,  the 
1st  section  of  which  is  as  follows: 

"That  there  be  hereby  granted  to  the  State  of 
Kansas,  for  the  use  and  benefit  of  the  St. 
Joseph  and  Denver  City  Railroad  Company, 
the  same  being  a  corporation  organized  under 
the  laws  of  the  State  of  Kansas,  to  construct  and 
operate  a  railroad  from  Elwood.ln  Kansas, west- 
wardlv,  w'o  Maryville,  in  the  same  State,  so  as 
to  effect  a  junction  with  the  Union  Pacific 
Railroad  or  any  branch  thereof  not  further  west 
than  the  one  hundredth  meridian  of  west  longi- 
tude, every  alternate  section  of  land  designated 
by  odd  numbers,  for  ten  sections  In  width  on 
each  side  of  said  road,  to  the  point  of  intersec- 
tion. But  in  case  it  shall  appear  that  the  United 
States  have,  Vrhen  the  line  or  route  of  said  road 
is  definitely  fixed,  sold  any  section  or  any  part 
Oiereof,  granted  as  aforesaid,  or  that  the  right 
of  preemption  or  homestead  settlement  has  at- 
tached to  the  same,  or  that  the  same  has  been 
reserved  by  the  United  States  for  any  purpose 
whatever,  then  it  shall  be  the  duty  of  the  Secre- 
tary of  the  Intoior,  to  cause  to  be  selected  for 
the  purpose  aforesaid,  from  the  public  lands  of 
the  United  States  nearest  to  tiers  of  sections 
aboye  specified,  so  much  land,  in  alternate  sec- 
tions or  parts  of  sections  designated  by  odd  ntun- 
bers,  as  shall  be  equal  to  such  lands  as  the  United 
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States  have  sold,  reserved  or  otherwise  appro- 
priated, or  to  which  the  rights  of  preemption  or 
homestead  settlements  have  attached  as  afore- 
said, which  lands,  thus  indicated  by  odd  num- 
bers, and  selected  hv  direction  of  the  Secretary 
of  the  Interior,  as  aforesaid,  shall  be  held  by  the 
State  of  Kansas  for  the  use  and  purpose  aiore- 
said." 

Then  follow  several  provisos  which  are  not 
material  here. 

The  4th  section  provides: 

"  That,  as  soon  as  the  Company  shall  file  with 
the  Secretary  of  the  Interior,  maps  of  its  lines, 
designating  the  route  thereof,  it  shall  be  the 
duty  of  the  said  Secretary  to  withdraw  from 
the  market  the  lands  granted  by  this  Act,  in 
such  manner  as  may  be  best  calculated  to  effect 
the  purposes  oS^this  Act  and  subserve  the  pub- 
lic interests." 

The  Company  duly  accepted  the  Act,  and  on 
the  25th  March,  1870,  filed  the  required  map 
with  the  Secretary  of  the  Interior,  who  accepted 
it.  On  the  26th  of  the  same  montli  he  trans- 
mitted it  to  the  Commissioner  of  the  General 
Land-Offlce  in  a  letter,  in  which,  among  other 
things,  he  directed  that  officer  to  "Instruct  the 
proper  local  officers  to  withhold,  from  sale  or 
other  disposal,  the  odd  numbered  sections  with- 
in the  limits  of  twenty  miles  on  each  side  of  the 
road." 

On  the  8th  of  April,  1870,  the  Commissioner 
forwarded  a  copy  of  the  map  to  tlie  register  and 
receiver  of  the  land-ofBce  at  Beatrice.  It  was 
not  received  by  those  officers  until  April  15. 
The  Company  built  and  completed  sections  of 
the  road  from  time  to  time,  until  July  15, 1873, 
when  it  was  completed  to  Hastings,  where  it 
made  a  jimction  with  the  Burlington  and  Mis- 
souri River  Railroad  in  Nebraska;  but  the  road 
has  never  been  completed  to  any  point  on  the 
Union  Pacific,  unless  the  said  Burlington  road 
is  a  branch  thereof.  The  road  so  buUt  was  sub- 
stimtially  on  the  lino  delineated  on  the  map, 
and  ran  through  Thayer  and  Nuckolls  Counties, 
which  are  wiUiin  the  district  of  lands  subject  to 
sale  at  Beatrice.  But,  at  a  point  about  one 
mile  east  of  the  lands  in  question  in  this  suit, 
and  about  seventy-five  miles  east  of  Hastings, 
the  road,  as  eonstructed,  departed  from  the  pro- 
posed line  as  shown  on  the  map;  at  a  point  op- 
posite the  lauds  here  in  controversy,  the  road  as 
built  was  from  forty  to  sixty  rods  from  the  line 
marked  on  tlie  map;  and  from  that  point  to 
Hasting^  it  deflected  from  the  line  marked  on 
the  map,  from  one  to  three  miles.  The  lands 
in  dispute  are  within  ten  miles  of  the  road  as 
built,  and  of  the  line  delineated  on  the  map. 

On  the  13th  of  April,  1870,  eighteen  days 
after  the  map  was  filed  with  the  Secretary,  and 
two  days  before  it  reached  the  local  office,  the 
appellant  entered  the  lands  here  in  question  at 
private  entry  at  the  office  at  Beatrice,  and  paid 
therefor  one  dollar  and  twenty-five  cents  per 
acre;  and  on  the  15th  of  November,  1871,  a  pa- 
tent was  issued  to  him  therefor.  On  the  15th 
of  April,1873,and  not  before,  the  Railroad  Com- 
pany filed  its  articles  and  other  evidences  of  in- 
corporation with  the  Secretary  of  State  of  Ne- 
braska, but  did  not  otherwise  attempt  to  com- 
ply with  the  laws  of  that  State  in  respect  of 
foreign  corporations  extending  their  road  into 
that  State. 


The  original  plaintiff  and  appellee  here  claims 
under  the  Railroad  Companv. 
Mesgra.  E.  E.  Brown  and  J.  C.  Watton,  for 


appellant. 

Mr.  ~ 


James  H.  Woolworih,  f  <Nr  appellee. 


Mr.  JutUee  Field  delivered  the  opinion  of 
the  court: 

The  principal  question  for  determination  in 
this  case  is:  when  does  the  grant  made  to  Kan- 
sas by  the  Act  of  Congress  of  the  23d  of  July, 
1866,  for  the  use  and  benefit  of  the  St.  Joseph 
and  Denver  Railroad  Company  in  the  construc- 
tion of  a  railroad  from  Elwood,  in  that  State,  to 
its  junction  with  the  Union  Pacific  Railroad,  ta 
a  branch  thereof,  take  effect  go  as  to  cutoff  the 
right  of  preemption  from  subsequent  settlers  on 
the  land;  The  grant  is  similar  m  its  main  feat- 
ures to  numerous  other  gi-ants  of  land  made  by 
Congress  in  aid  of  railroads,  and  contains  the 
same  limitations,  or,  rather,  exceptions  to  it.  It 
differs  from  some  of  the  grants  in  that  it  is  made 
to  the  State,  and  not  directly  to  the  Company 
to  be  benefited.  The  Act  of  Congress,  however, 
provides,notwithstandingthe  designation  of  the 
State  as  grantee,  that  patents  for  Uie  land  shall 
be  issued  directly  to  the  Comjjany  upon  the 
completion  of  every  ten  consecutive  mUes  of  the 
road.  The  grant  is  of  ten  alternate  sections, 
designated  by  odd  numbers,  on  each  side  of  the 
proposed  rotid,  subject  to  the  condition  that  if 
It  appear,  when  the  route  of  the  road  is  "  defi- 
nitely fixed,"  that  the  United  States  have  sold 
any  section  or  s  part  thereof,  or  the  right  of  pre- 
emption or  homestead  settlement  has  attached, 
or  the  same  has  been  reserved  by  the  United 
States  for  any  purpose,  the  Secretly  of  the  In- 
terior shall  cause  an  equal  quanti^  of  other 
lands  to  be  selected  from  odd  sections  nearest 
those  designated  in  lieu  of  the  lands  appropri- 
ated, which  shall  be  held  by  the  State  for  the 
same  purpose.  The  grant  is  one  tn  pratenti, 
except  as  its  operation  Is  affected  by  that  con- 
dition; that  is,  it  imports  the  tranrfer,  subject 
to  the  limitations  mentioned,  of  a  present  inter- 
est in  the  lands  designated.  The  difBculty  in 
immediately  giving  full  operation  to  it,  arises 
from  the  fact  that  the  sections  designated  as 
granted  are  incapable  of  identification  until  the 
route  of  the  road  is  "  definitely  fixed."  When 
that  route  is  thus  established,  the  grant  takes  ef- 
fect upon  the  sections  by  relation  as  of  the  date 
of  the  Act  of  Congress.  In  that  sense  we  say 
that  the  grant  is  one  in  praaenti.  It  cuts  off  all 
claims,  other  than  those  mentioned,  to  any  por- 
tion of  the  lands  from  the  date  of  the  Act,  and 
passes  the  title  as  fully  as  though  the  sections 
had  then  been  capable  of  identuacation.  Nor  is 
this  operation  of  the  ^mt  affected  by  the  fact 
that  patents  of  the  united  States  are  subse- 
quently, upon  the  certificate  of  the  Governor, 
to  be  issued  by  the  Secretary  of  the  Interior,  di- 
rectly to  the  Company  and  not  to  the  State. 
This  is  only  a  mode  of  devesting  the  State  of 
her  trust  character  and  of  passing  the  legal  title 
hold  by  her,  to  the  party  for  whose  benefit  the 
grant  was  made.  The  legal  title  imder  the  grant 
goes  to  the  State,  but  the  equitable  right  vests 
in  the  Company.  The  State  cannot  d&posc  of 
the  lands;  she  simply  holds  them  for  the  use 
and  benefit  of  the  Company;  the  Act  of  Congress 
piovidiug  how  her  trust  shall  be  discharg^and 
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tbe  legal  title  be  conveyed  to  the  Company.  The 
Act  says  that  the  land  granted  "  shaU  iniire  to 
die  boieflt  of  the  said  Comimny  as  follows," 
and  then  proceeds  to  declare  that  when  the  Gov- 
enxir  of  the  State  shall  certify  that  a  section  of 
the  road  of  ten  consecutive  mUes  is  completed, 
"  in  a  good,  substantial  and  permanent  manner 
aa  a  fintKSlaaa  railroad,"  tbe  Secretary  of  the  In- 
terior abaU  issue  to  the  Company  patents  for 
theaectiona  of  land  granted,  which  lie  opposite 
to  and  coterminous  with  the  completed  road, 
and  that  similar  patents  shall  issue  upon  a  like 
certificate  apon  the  completion  of  every  succes- 
nve  section  of  ten  miles.  It  matters  not,  so  far 
tt  snbseqnent  settlers  are  concerned,  in  what 
manner  the  title,  which  has  passed  out  of  the 
United  States,  is  transferred  to  the  Company 
from  the  State.  When  the  route  of  the  road  is 
"definitely  fixed,"  no  parties  can  subsequently 
acquire  a  preemption  right  to  any  portion  of  the 
hnda  covered  by  the  grant.  The  right  of  the 
State  and  of  the  company  is  thenceforth  perfect, 
as  assinst  subsequent  claimants  under  the  Unit- 
ed Statea. 

Tbe  inquiry  then  arises:  when  is  the  route  of 
the  road  to  be  considered  as  "definitely  fixed," 
N  tbat  the  grant  attaches  to  the  adjoining  sec- 
limia?  The  complainant  In  the  court  below,  who 
derives  his  title  from  the  Company,  contends 
Ibat the routeisdeflnitelyflxed, within  the  mean- 
ing of  the  Act  of  Congress,  when  the  Company 
Hies  wifli  the  Secretary  of  the  Interior  a  map  of 
ita  lines,  approTed  by  its  directors,  designating 
theronteof  the  propoeed  road.  On  the  other 
band,  tbe  defendiant,  the  appellant  here,  who  ac- 
quired his  interest  by  a  subsequent  settlement 
on  tbe  lands  and  a  patent  therefor,  contends  that 
the  route  cannot  l^  deemed  definitely  fixed,  so 
that  the  grant  attaches  to  any  particular  sections 
and  cuts  off  the  right  of  settlement  thereon.imtil 
the  lands  are  withdrawn  from  market  by  order 
of  tbe  Secretary  of  the  Interior,  and  notice  of  the 
Older  of  withdrawal  is  communicated  to  the  lo- 
cal land  officers  in  the  districts  in  which  the 
lands  are  situated. 

We  are  of  opinion  that  the  position  of  the 
complainant  is  the  correct  one.  The  route  must 
\k  c<»8idered  as  "  definitely  fixed  "  when  it  has 
ceased  to  be  the  subject  of  change  at  the  voli- 
tion of  the  Company.  Until  the  map  is  filed 
wth  the  Secretary  of  the  Interior,  the  Company 
is  at  liberty  to  adopt  such  a  route  as  it  may  deem 
tiest,  after  an  examination  of  the  ground  has  dis- 
closed tlie  feasibility  and  advanto^es  of  differ- 
ent lines.  But  when  a  route  is  adopted  by  the 
Cmnpany  and  a  map  designating  it  is  filed  with 
the  Secretary  of  the  Interior  and  accepted  by 
that  officer,  "the  route  is  established;  it  is,  in  the 
languageof  the  Act,  "definitelv  fixed,"  and  can- 
not be  the  subject  of  future  change,  bo  as  to  af- 
fect tte  grant,  except  upon  legislative  consent. 
No  farther  action  is  required  of  the  Company  to 
estatdish  the  route.  It  then  becomes  the  duty 
of  tbe  Secretary  to  withdraw  the  lands  granted 
ftom  market.  But  if  he  should  neglect  tliis 
ialj,  tiie  n^Iect  would  not  impair  the  rights 
of  ttie  Company,  however  prejudicial  it  might 
prove  to  others.  Its  rights  are  not  made  de- 
pendent upon  the  issue  of  the  Secretary's  order, 
or  upon  notice  of  the  withdrawal  being  given 
to  the  local  land  officers.  Congress,  which  pos- 
■eaeea  the  absolute  power  of  alienation  of  tbe 
ptibUc  lands,  has  prescribed  the  period  at  which 
See  16  Otto. 


other  parties  than  tbe  {[rantee  named,  shall  have 
the  pnivilege  of  acquiring  a  right  to  portions  of 
the  lands  specified,  and  neither  the  Secretary 
nor  any  other  officer  of  the  Land  Department, 
can  extend  the  period  by  requiring  something 
to  he  done  subsequently,  and  until  done,  con- 
tinuing the  right  of  parties  to  settle  on  the  lands 
as  previously.  Otherwise,  it  would  be  in  their 
power,  by  vexatious  or  dilatory  proceedings,  to 
defeat  the  Act  of  Congress,  or  at  least  seriously 
impair  its  benefit.  Parties  learning  of  the  route 
established — and  they  would  not  fail  to  know 
it — ^might,  between  the  filing  of  the  map  and  tbe 
notice  to  the  local  land  officers,  take  up  the  most 
valuable  portions  of  the  lands.  Nearness  to  the 
proposed  road  would  add  to  the  value  of  the 
sections,  and  lead  to  a  general  setUement  upon 
them. 

This  view  of  the  law  disposes  of  the  claim  of 
the  defendant.  A  map  designating  the  route  of 
the  proposed  road,  made  by  the  engineers  of 
the  Company  i^ter  careful  surveys,  and  adopted 
by  its  directors,  was  filed  on  the  25th  of  March, 
1870,  with  the  Secretary  of  the  Interior,  who  ac- 
cepted it,  and  on  the  28th  of  that  month  trans- 
nutted  it  to  the  Commissioner  of  the  General 
Land-Office,  with  directions  to  instruct  the  prop- 
er local  officers  to  withhold  from  sale,  or  other 
disposition,  the  odd  numbered  sections  within 
the  limits  of  twenty  miles  on  each  side  of  the 
route.  On  the  8th  of  April  following,  the  Com- 
missioner forwarded  a  copy  of  the  map  to  the 
register  and  receiver  of  the  land-office  at  Bea- 
trice, in  Nebraska,  but  it  was  not  received  bv 
them  until  the  15th  of  that  month.  On  the  IStn 
the  defendant  entered  at  that  office  the  land  in 
question,  at  private  entry,  and  paid  the  gov- 
ernment price  therefor.  In  November  of  the 
following  year,a  patent  for  it  was  issued  to  him. 
His  entry,  as  thus  seen,  was  after  the  map  had 
been  filed  and  the  route  "  definitely  fixed,  and 
the  grant  had  attached  to  the  adjoining  odd 
sections.  It  could,  therefore,  initiate  no  rights 
to  the  land,  and  the  subsequent  patent  issued 
upon  that  entry  conferred  no  vaud  title  to  the 
defendant  as  against  the  Company  or  parties 
claiming  under  it. 

The  defendant,  having  failed  to  establish  the 
validity  of  his  own  titte,  attacks  the  right  of 
the  Company  to  the  lands  covered  by  the  grant, 
alleging  that  the  Company  never  completed  the 
construction  of  the  entire  road  for  which  the 
grant  was  made;  that,  after  filing  its  map  with 
tne  Secretary  of  the  Interior,  it  changed,  for 
part  of  the  distance,  the  route  of  the  road,  and 
tbat  it  never  complied  with  the  conditions  of 
the  laws  of  Nebraska  for  the  extension  of  its 
road  within  the  limits  of  that  State. 

"We  do  not  deem  these  objections,  when  con- 
sidered with  the  facts  on  which  they  are  based, 
as  having  any  force.  There  is  to  them  a  ready 
and  conclusive  answer.  Assuming  that  the  Bur- 
lington and  Missouri  River  Railroad,  with  which 
the  Company's  road  connected,  was  not,  as 
averred  by  the  complainant,  a  branch  of  the  Union 
Pacific  luilroad;  and  that,  therefore,  the  Com- 
pany'sproposed  road  was  notentirely  completed, 
the  fact  remains  that  the  Company  constructed 
a  portion  of  the  proposed  road,  and  that  portion 
was  accepted  as  completed,  in  the  manner  re- 
quired by  the  Act  of  Congress.  Patents  for  some 
of  the  adjoining  sections  were  accordingly  issued 
to  the  Company,  and  a  right  to  all  of  tUcm,  not 
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speciallT  reserved  by  the  condition  of  the  grant, 
yested  m  it.  So  far  as  that  portion  of  the  road 
which  was  completed  andaccepted,  is  concerned, 
the  contract  of  the  Company  was  executed,  and 
as  to  the  lands  patented,  the  transaction  on  the 
part  of  the  govBmment  was  closed,  and  the  title 
of  the  Company  perfected.  The  right  of  the 
Company  to  the  remaining  odd  numbered  sec- 
tions adjoining  the  road  completed  and  ac- 
cepted, not  reserved,  is  equally  clear.  If  the 
whole  of  the  proposed  road  has  not  been  com- 
pleted, any  forfeiture  consequent  thereon  can 
be  asserted  only  by  the  grantor,  the  United 
States,  through  judicial  proceedings  or  through 
the  action  oi  Congress.  SehvUnSerg  v.  Harri- 
man  21  WalL,  45  [88  U.  8.,  XXH..  681].  A 
third  partf  cannot  take  upon  himself  to  enforce 
conditions  attached  to  the  grant  when  the  gov- 
ernment does  not  complain  of  their  breach.  The 
holder  of  an  invalid  title  does  not  strengthen  his 
position  by  showin?  how  badly  the  Government 
has  been  treated  inth  respect  to  the  property. 

As  to  the  alleged  deviation  of  the  rowi  con- 
structed from  the  route  laid  down  in  the  map, 
admitting  such  to  be  the  fact,  the  defendant  is 
in  no  position  to  complain  of  it;  the  lands  in 
controversy  are  within  the  required  limit, 
whether  tliat  be  measured  from  one  line  or  the 
other.  A  deviation  of  the  route  without  the 
consent  of  Congress,  so  as  to  take  the  road  be- 
yond the  lands  granted ,  might,  perhaps,  raise  the 
question  whether  the  grant  was  not  abandoned; 
but  no  such  question  is  here  presented.  The 
deviation  within  the  limits  of  the  granted  lands 
in  no  way  infringed  upon  any  rights  of  the 
defendant. 

As  to  the  want  of  compliance  with  the  con- 
ditions imposed  by  the  laws  of  Nebraska,  allow- 
ing railroad  companies  organized  in  other  States 
to  extend  and  bmld  their  roads  within  its  limits, 
it  is  sufficient  to  say,  that  when  the  grant  was 
made  to  the  Company,  Nebraska  was  a  Terri- 
tory, and  it  was  entirely  competent  for  Con- 
gress to  confer  upon  a  corporation  of  any  State 
Ute  right  to  construct  a  road  within  any  of  the 
Territories  of  the  United  States.  The  grant  of 
land  and  a  right  of  way  for  the  construction  of 
a  road  to  a  designated  point  within  the  Terri- 
tory was  sufficient  authority  for  the  Company 
to  construct  the  road  to  that  point.  It  may  lie 
well  doubted  whether  the  State,  subsequently 
created  out  of  the  Territory,  could  put  any  im- 
pediment upon  the  enjoyment  of  the  right  thus 
conferred.  As  we  said  in  R.  B.  Co.  v.  Aldinn, 
"  It  could  do  so  only  on  the  same  terms  that  it 
could  refuse  a  recognition  of  its  own  previously 
granted  right,  for  in  such  matters  the  State 
would  succeed  only  to  the  authority  of  Con- 
gress over  the  Territory."  108  U.  8.,  426,  428 
[XXVI.,  578,  679].  It  does  not  appear  from 
anything  before  us  that  the  State  has  ever  at- 
tempted to  interfere  with  the  road  or  the  Com- 
pany for  its  delay  in  filing  its  articles  of  incor- 
poration with  the  Secretary  of  State,  or  in  com- 
plying with  other  provisions  of  law.  And  it 
hudly  need  be  added  that  any  such  interfer- 
ence would  not  operate  to  devest  the  Company 
of  its  tiUe  to  lands  granted  by  the  United  States. 

It  follows  from  what  we  have  said,  that  when 
the  defendant  made  his  entry  of  the  lands  in 
controversy  and  obtained  a  patent  therefor,  the 
tltie  had  passed  from  the  United  States  and, 
oonaequentiy,  no  right  could  be  conferred  upon 
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him.  Still,  the  patent  gave  color  of  titie,  and 
because  of  its  issue,  the  officers  of  the  Lima  De- 
partment have  refused  to  give  a  patent  to  the 
Company  embracing  the  lajid,  holding,  as  may 
be  inferred,  the  view  for  wldch  the  ^fendaat 
contends,  that  his  right  to  acquire  a  preemp- 
tive right  by  settiement,  continued  until  notice 
of  the  order  of  the  Secretary  directing  the 
withdrawal  of  the  lands  from  market  was  re- 
ceived by  the  local  land  officers.  The  exist- 
ence of  tiie  patent,  therefore,  embarrasses  the 
assertion  of  the  complainant's  rights;  that  is,  it 
prevents  him  from  obtaining  a  strictiy  legal 
titie  which  would  enable  him  to  recover  posses- 
sion of  the  premises  by  an  action  at  law.  The 
existence  of  the  patent  also  creates  a  cloud  upon 
the  titie  of  the  land.  Every  instrument  pur- 
porting by  its  terms  to  convey  land  from  the 
original  source  of  title,  however  invalid,  cre- 
ates a  cloud  ujwn  the  titie,  if  it  require  ex- 
trinsic evidence  to  show  its  invalidity.  Pixley 
V.  Buggim,  15  Cal.,  128. 

The  existence  of  the  patent,  therefore,  under 
these  circumstances,  furnishes  ground  for 
equitable  relief.  That  relief,  however,  should 
properly  be  limited  to  a  decree  declaring  the 
eqmty  of  the  complainant,  the  invalidity  of  the 
title  of  the  defendant,  and  enjoining  him  from 
the  assertion  of  any  claim  to  the  property  un- 
der the  patent;  but,  inasmuch  as  no  objection  is 
taken  to  the  form  of  the  decree  as  entered, 
which  requires  the  defendant  to  execute  a  con- 
veyance of  the  premises  to  the  complainant, 
and  as  the  execution  of  such  a  conveyance, 
amounting  in  fact  to  a  release  of  his  claim  to 
the  property,  will  accomplish  all  that  could  be 
legally  effected,  it  is  not  considered  nec^sary 
to  order  a  modification  of  it.  Tfie  decree  it,  ac- 
cordingly, affirmed. 

True  oopy.    Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  V.  9. 

ated-UO  U.  8.,  38 ;  112  U.  S.,  728 ;  U8  U.  S.,  «3S ; 

iu  V.  8.,  ars,  870. 


MERCHANTS'  AND  MANUFACTURERS' 
NATIONAL  BANK,  OP  PITTSBURGH, 

BT  XL.,  Apptl., 

«. 

JOHN  8.  8LAGLE  and  REUBEN  MILLER, 
Trustees  of  Zug  &  Coufast,  et  au 

(See  &  C  16  Otto,  tSaJM.) 

Bmieu)  in  bankrupt  oa»e— correction  of  dittribu- 
Hon  by  trutteet. 

1.  When  the  estate  of  a  bankrupt  paases  to  the 
trustees  appointed  under  the  proTUloiis  of  section 
SlOB  of  the  BevJsed  Statutes,  their  aotion  is  subject 
to  the  revision  and  final  control  of  the  distriot 
court,  whenever  that  Is  invoked  in  aid  of  the  sub- 
stantial ritrhts  of  anyone  interested  in  what  tbey 
do. 

2.  The  district  court  has  power  to  correct  the  orw 
der  of  dlstrlhution  made  by  the  trustees,  and  Its  ac- 
tion Is  beyond  judicial  TeTtew.cxoept  by  the  dtoult 
court. 

[No.  90.] 

,  xm.    ~ 


Argued  Not.  17, 


Decided  Dee.  11, 188*. 


APPEAL  from  the  Obcuit  Court  of  the  United 
States  for  the  Western  District  of  Pennsyl- 
vania. 

The  bill  in  this  case  was  filed  in  the  court 
below,  by  the  appellants,  to  secure  a  different 
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distribndon  of  the  assets  of  certain  bankrupts 
than  had  been  ordered  by  the  district  court. 

The  court  below  baving  entered  a  decree  dis- 
mitsiag  the  btQ,  the  complainants  appealed  to 
thii  court 

The  history  and  facts  of  the  case  more  fully 
appear  in  the  opinion  of  the  court. 

Metwt.  jTohn  DaUell  and  J.  F.  Slagle* 
for  appellants. 

JKswr*.  George  Shlras,  Jr.,  /.  If.  'Stoner 
and  8.  Sehoyer,  Jr.,  for  appellees. 

Mt.  Juitiee  Miller  delivered  the  opinion  of 
the  court: 

Christopher  Zug  and  Charles  H.  Zug,  com- 
posing the  partnership  of  Zug  &  Co.,  were,  on 
their  own  petition  of  May  11,  1876,  declared 
hanknipts  bv  the  District  Court  for  the  Western 
Dbtrict  of  Pennsylvania. 

At  the  first  meeting  of  the  creditors,  John  S. 
Sb^e  and  Beuben  Miller  were  appoints  trust- 
ees, and  Smith,  Dunlap  and  Clarke,  a  commit- 
tee of  creditors  under  section  6108  of  the  Re- 
Tised  Statutes  ;  which  action  of  the  creditors 
ma  duly  approved  by  order  of  the  District 
Court. 

The  trustees  having  disposed  of  the  property 
of  the  bankrupts,  M  which  the  Sable  Iron 
Works,  sold  for  $180,000,  was  the  principal 
item,  and  made  out  their  final  accounts  of  the 
conutnership  assets  and  the  individual  assets, 
which  was  approved  by  the  committee,  made  an 
Older  of  distnbution  among  the  creditors. 

l^ereupoD,  William  Coleman  and  others, 
creditora  of  Christopher  Zug  individually,  ap- 
plied to  the  district  court  and  obtained  a  rule 
00  the  ^ustees,  to  make  report  of  their  order  for 
dktribution  and  file  it  in  that  court,  and  took 
ezcepttona  to  said  report,  in  which  the  separate 
creditors  of  Charles  Zug  joined,  on  the  ground 
that  the  Sable  Iron  Works  had  never  beoi  part- 
ooship  property,  but  that  the  title  was  held  by 
the  two  Zogsas  tenants  in  common,  in  the  pro- 
portiMi  of  ioxar  fifths  by  Christopher  and  one 
ofth  by  Charles.  On  final  hearing  of  these  cx- 
oeptioos,  they  were  sustained  and  an  order 
made  for  the  distribution  of  the  proceeds  of  the 
ade  of  the  iron  works  to  the  private  creditors  of 
the  iodividuids  who  composed  the  partnership, 
00  that  basis. 

An  appeal  was  taken  to  the  circuit  cotirt,  from 
this  oraer,  which  was  dismissed  on  the  ground 
that  no  appeal  lay  from  such  an  order.  At  the 
■anie  time,  in  a  proceeding  under  the  supervi- 
niy  power  of  the  circuit  court,  a  full  hearing 
was  had  on  die  merits,  and  the  action  of  the  dis- 
tiictcourt  affirmed. 

From  that  order  an  appeal  was  taken  to  this 
ooort,  which  was  dismissed  on  the  ground  that, 
heing  a  proceeding  under  the  supemsory  pow- 
er of  the  circuit  court,  it  was  not  reviewable 
here.    IMmielt  v,   Goleman],  95  U.  8.,  866 

[xinr..  447]. 

In  that  caae  it  was  urged  that  the  district 
court,  inaasoming  to  control  the  trustees  in  the 
distribution  of  the  fund  in  their  hands,  acted 
without  Jorisdiction,  and  that  its  order  was 
void;  to  which  this  court  responded  by  saying: 
"U,  as  ia  claimed,  the  district  court  acted 
'ithont  jurisdiction  or  in  a  manner  not  to  bind 
theparties,  its  decree  as  made  was  void;  and  the 
^pieved  partnership  creditors  may  very  prop- 
ray  oonsiaer  whether  they  cumot  pioi^ed  m 
8ee  16  (hro. 


equi^  to  call  the  trustees  to  aproper  accountiag 
and  distribution.  Upon  that  question,  however, 
we  express  no  opinion." 

It  is  said  that  the  suit  now  before  us  on  ab- 
peal  was  commenced  imder  this  suggestion,  in 
which  the  partnership  creditors,  caUing  into 
court  the  trustees  and  the  individual  creditors, 
seek  to  have  the  sum  arising  from  the  sale  of 
the  Sable  Iron  Works  distributed  among  the 
former  alone. 

As  this  would  require  the  order  of  the  dis- 
trict court  on  that  subject  to  be  set  aside  and 
reversed.or  disregarded  as  a  nullity, we  are  com- 
pelled to  consider,  before  we  proceed  further, 
if  this  can  be  done.  All  known  modes  of  re- 
view of  that  order  have  been  exhausted.  The 
appeal  from  it  to  the  circuit  court  was  dismissed, 
whether  rightfully  or  not  cannot,  now  be  in- 
quired into.  On  the  petition  of  review,  which 
was  the  legitimate  mode  of  correcting  the  er- 
ror if  one  existed,  the  circuit  court  afflnued  the 
order  of  the  district  court,  and  from  that  de- 
cree, as  we  decided  in  Nimick  v.  Coleman  [«u- 
pta],  there  could  be  no  further  appeal. 

It  only  remains  to  inquire  if  it  was  absolutely 
void,  for  want  of  jurisdiction  in  the  district 
court  to  make  it 

It  is  strenuously  argued  that  when  the  estate 
of  the  bankrupt  passes  to  the  trustees  appointed 
tmder  the  provinons  of  section  5103  of  the  Re- 
vised Statutes,  the  power  of  the  district  court 
as  a  court  of  bankruptcy,  over  them  and  over 
their  proceedings,  ceases,  and  that  they  become 
invested  with  a  judicial  function  which  is  amen- 
able to  no  other  court.  That  as  to  collection 
and  distribution  of  the  bankrupt's  assets,  the 
case  has  been  taken  out  of  the  category  of 
bankrupt  proceedings,  and  wholly  withdrawn 
from  the  control  of  the  District  Court. 

It  is  difficult  to  perceive  any  plausible  reason 
for  this  idea. 

The  meeting  of  the  creditors,  which  may  ap- 
point the  trustees  and  the  committee,  must  be 
one  held  after  the  court  has  made  an  adjudica- 
tion of  bankruptcy  and  ordered  such  a  meeting. 
The  resolution  of  the  meeting  for  settling  the 
estate  under  thii>  section  by  trustees  and  a  com- 
mittee, and  the  appointment  of  the  trustees  and 
committee,  must  be  presented  to  the  court  and 
be  approved  by  it,  or  they  are  of  no  force. 

The  trustees  are  declared  to  have  and  to  hold 
the  property  in  the  same  manner  and  witti  the 
same  powers  and  rights,  in  all  respects,  as  the 
bankrupt  would  have  had  if  no  proceeding  in 
bankruptcy  had  been  taken,  or  as  the  assignee 
in  bankruptcy  would  have  done  had  such  reso- 
lution not  been  passed,  showing  thus  that  their 
powers  were  compoimded  of  that  of  the  owner 
and  of  the  ordinary  assignee  in  bankruptcy. 

The  court,  by  order,  6  to  direct  all  acts  and 
things  needful  to  be  done  to  carry  into  effect 
the  resolution  of  the  creditors;  and  the  winding 
up  and  settlement  of  any  estate,  tmder  the  pro- 
vision of  this  section,  smll  be  deemed  to  be  pro- 
ceeding in  bankruptcy,  and  the  trustees  snail 
have  aU  the  rights  and  powers  of  assignees  in 
bankruptcy. 

It  further  provides  that  the  court  may  com- 
pel the  production  of  witnesses,  books  and  pa- 
pers before  the  trustees,  in  the  same  manner  as 
in  other  cases  of  bankruptcy,  and  that  the  bank- 
rupt shall  in  like  manner  be  entitled  to  bis  dis- 
charge. 
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Under  section  4972  of  the  Revised  Statutes, 
"  The  jurisdiction  of  the  district  courts  as 
courts  of  bankruptcy  extends  •  *  •  to  the 
collection  of  all  the  assets  of  the  bankrupt ; 
♦  •  •  to  the  adjustment  of  the  various  priorities 
and  conflicting  interests  of  all  parties;  "  *  *  to 
the  marshaling  and  disposition  of  the  difterent 
funds  and  assets,  so  as  to  secure  the  rights  of 
all  parties,  and  duo  distribution  of  the  assets 
among  all  his  creditors;  •  •  •  to  all  acts,  mat- 
ters and  things  to  be  done  under  and  in  virtue 
of  the  bankruptcy,  imtil  the  final  distribution 
and  settlement  of  the  estate  of  the  bankrupt, 
and  the  dose  of  the  proceedings  in  bankruptcy." 

Is  there  anything  in  section  6108  in  conflict 
with  this  comprehensive  declaration  of  the 
powers  of  the  district  court  over  a  case  in  bank- 
ruptcy, "until  the  final  distribution  and  settle- 
ment of  the  estate?" 

On  the  contrary.  It  is  one  of  the  express  pro- 
visions of  the  latter  section,  that  "the  vrinding 
up  and  settlement  of  any  estate  under  provisions 
of  this  section  shall  be  deemed  to  be  proceed- 
ings in  bankruptcy,"  and  the  section  is  full  of 
directions  to  the  court  to  aid  in  this  settlement, 
and  the  trustees  are  twice  assimilated  in  their 
functions  to  those  of  an  assignee  in  bankruptcy. 

We  are  unable  to  see  any  judicial  functions 
conferred  on  these  trustees.  Their  powers, 
though  somewtiat  enlarged,  are  in  the  main  the 
same  ns  those  of  the  assignee,  and  are  properly 
ministerial.  It  is  true,  they  may  do  many  things 
without  an  order  of  the  court, which  an  assignee 
could  not  do,  such  as  selling  property,  allowing 
claims,  and  compromising  disputes  about  rights 
of  property.  We  might  even  hold  that  their  or- 
der of  final  distribution  would  be  valid  if  un- 
contested.   Moon  V.  AUiro,  129  Mass.,  9. 

But  in  all  this,  we  are  of  opinion  that  their 
action  is  subject  to  the  revision  and  final  con- 
trol of  the  district  court,  whenever  that  is  in- 
voked in  aid  of  the  substantial  rights  of  anyone 
interested  in  what  they  do.  It  is  inconceivable 
that  Congress  intended  to  create  in  them  on 
imperium  in  imperio,  whose  actions,  however 
wrong,  could  be  reached  by  no  tribunal  what- 
ever. And  if  any  superviaon  of  their  acts  is 
to  be  had  at  all,  it  is  very  clear  that  the  district 
court  is  the  one  to  whom  that  duty  is  confided. 

A  case,  bearing  a  strong  analogy  to  this,  is 
thatof  WUmoty.  Mudge,  108  U.S. ,217 [XXVI., 
686],  in  which  it  was  decided  that  a  composi- 
tion order,  under  the  Act  of  Jtme  22, 1874,  was 
a  bankruptcy  proceeding  and  that,  notwith- 
standing the  Act  declared  that  such  a  compoei- 
tion  should  be  binding  on  all  the  creditors,  it  did 
not  discharge  the  bankrupt  from  debts  created 
by  fraud;  liecause  the  Act  of  1874  was  in  pari 
materia  with  the  general  bankrupt  law,  and 
was  not  inconsistent  with  section  5117  of  the 
Revised  Statutes,  in  regard  to  debts  created  by 
fraud. 

That  was  a  stronger  case  than  this,  in  favor  of 
the  argument  that  a  composition  was  a  proceed- 
ing wmch  took  the  case  out  of  the  other  provis- 
ions of  the  bankrupt  law,  for  the  statute  which 
authorized  it  was  paraed  long  after  the  general 
law  and  after  the  revision. 

In  the  present  case,  the  trustee  section  is  a 
part  of  the  original  statute  of  Imnkruptcy,  and 
contemns  in  itself  the  declaration  that  what  is 
done  under  it  is  a  part  of  the  bankruptcy  pro- 
ceeding. 


As  we  are  satisfied  that  the  district  court,  in 
correcting  the  order  of  distribution  made  by  the 
trustees,  acted  within  its  powers,  and  as  that  or- 
der has  passed  beyond  judicial  review,  exc^t 
as  it  has  already  been  had  on  petition  to  the  oc- 
cult court,  that  order  must  govern  the  decision 
of  this  case,  and  t/ie  decree  of  ike  Circuit  Court 
diimimng  the  bill  is  affirmed. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Bup.  Court,U.  S. 


ROBERT  P.  DODGE,  Appt., 

V. 

FREEDMAN'S  SAVINGS   AKD    TRUST 
COMPANY. 

(See  S.  C,  1«  Otto,  448,440.) 

Foreeloiure  ofmortgaget  in  IHttriet  of  Cciwmbia. 

Sootion  806  of  the  Bovlaed  Statutes  relating  to  the 
District  of  Columbia,  applies  to  suits  for  the  f ore- 
dosure  of  deeds  of  trust  in  the  nature  of  morteagea 
to  oeouie  the  payment  of  money,  and  authornes  a 
decree  aoalnst  we  det>tor  defendant  for  the  pay- 
ment of  the  balance  of  the  debt  that  may  remain 
due  after  the  application  thereto  of  the  proceeds  of 
the  sale  of  the  trust  property,  and  an  oraer  for  ex- 
eoutloa  thereof  as  at  law. 

[No.  110.] 
Aryued  Dee.  4,  ISSi.       Decided  Dee.  11,  188g. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

The  bill  in  this  case  was  filed  in  the  court 
below,  by  the  appellee,  to  enforce  a  claim  in 
the  nature  of  a  morteage  lien  to  certain  lands 
in  the  District  of  Corambia.  A  decree  was  en- 
tered in  favor  of  the  complainant,  and  subee- 
quently  affirmed  by  this  court.  Dodge  v.  F. 
8.  A  T.  Co.,  98  U.  S.,  879,  XXIH.,  920. 

The  lands  were  then  sold  and  the  proceeds  ap- 
plied on  notes  secured.  The  amount  was  insuffi- 
cient, and  the  court  below  entered  a  personal  de- 
cree against  the  defendant  for  $7,^.47,  with 
interest  and  costs,  being  the  balance  remtdning 
due  on  said  notes;  whereupon  the  defendant 
appealed  to  this  court. 

The  question  here  is,  whether  the  court  be- 
low had  power  to  enter  a  personal  decree  for 
the  balance  due. 

Meem.  John  D.  McPherson  and  Kan- 
dall  Hagner,  for  appellant. 

i/ewr«.  Wm.  A.  McKeiiney  and  Enoch 
Totten,  for  appellee. 

Mr.  Chief  JutUce  Waite  delivered  the  opin- 
ion of  the  court: 

Section  808  of  the  Revised  Statutes,  relating 
to  the  District  of  Columbia,  is  as  follows: 

"  Sec.  808.  The  proceeding  to  enforce  any 
lien  shall  be  by  bill  or  petition  in  equity,  and 
the  decree,  besides  subjecting  the  thing  ap<m 
wliich  the  lien  has  attached  to  the  satisfaction 
of  the  plaintiffs  demand  against  the  defendant, 
shall  adjudge  that  the  pldntifl  recover  his  de- 
mand against  the  defendant,  and  that  be  may 
have  execution  thereof  as  at  law." 

This  statute  applies  to  suits  for  the  forecloe- 
ure  of  deeds  of  trust  in  tlie  nature  of  mortgages 
to  secure  the  payment  of  money,  and  authorfiea 
a  decree  in  favor  of  the  plaintiff  against  the 
debtor  defendant  for  the  payment  of  the  bel- 
ancc  of  the  debt  that  may  remain  due  after  the 
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spplictdon  thereto  of  the  proceeds  of  the  sale 
of  ihe  tragt  property,  and  an  order  for  execu- 
tion thereof  as  at  law.     TliUu  such  a  decree  in 
Kekanitand  itU,  earuequenUjf,  affirmed. 
True  copy.    Test : 

James  H.  HcKennoy,  Clerk,  Sup.  Court,  U.  S. 


TOirr  PACE,  Hff.  in  En., 

e. 

STATE  OP  ALABAMA. 

(See  8.  C,  16  Otto,  58S-fi85.) 

fbHrteentk  Qmttitutional  Amendment— punith- 
ment  of  off  erne. 

L  Section  il8B  of  tbe  Code  of  Alabama,  punishing 
adoIterT  or  fomloation  committed  by  a  white  per- 
■OD  and  a  negro  with  each  other,  more  severely 
tlian  the  same  offense  committed  between  persons 
of  tfaenune  raoeand  color  Is  punished  by  thatOode, 
does  not  made  a  dlsortminatloD  against  the  colored 
poaan  hi  the  pnnWinmnt  designated, which  conflicts 


aHMe  from  denying  to  any  penon  wltiun  its  juris- 
<ictian  the  equafprotectton  of  tbe  laws. 

2.  Section  OSft  applies  the  same  punishment  to 
botb  offenders,  the  white  and  the  black.  The  dls- 
oliriiiaUon  in  the  punishment  prescribed  Is  direct. 
eda«>instUie  oSenee  designated, and  not  agahiBt 
the  person  of  any  particular  color  or  race. 

n.No.  908.] 
Motion,  to  adcanu  lubmitted  Dee.  IS,  188S. 
Granted  Dee.  18, 1882.     Argued  and  tubmit- 
ted  Jan.  16,  1883.    Decided  Jan.  S9,  188S. 

IX  ERROR  to  the  Supreme  Court  of  Ala- 
bama. 

Tbe  bistoiy  and  facts  sufiBdently  appear  in 
flte 

Statement  of  the  case  by  JWr.  JugUee  Field : 

Sectioo  4184  of  the  Code  of  Alabama  pro- 
Tides  that  "  If  any  man  and  troman  live  to- 
gether in  adultery  or  fornication,  each  of  them 
iDnst,  on  the  first  conviction  of  the  offense,  be 
fined  not  lees  than  $100,  and  may  also  be  im- 
prisoned in  tbe  county  jail,  or  sentenced  to 
sard  labor  for  the  county  for  not  more  than  six 
months.  On  the  second  conviction  for  the  of- 
fense, with  the  same  person,  the  offender  must  be 
fimd  not  less  than  ^00,  and  mav  be  imprisoned 
in  tbe  county  jail,  or  sentenced  to  hard  labor 
for  the  counfy  for  not  more  than  twelve  months; 
■ad  for  a  tbird  or  any  subsequent  conviction 
with  the  same  person,  must  be  imprisoned  in 
the  penitentiary  or  sentenced  to  hard  labor  for 
the  county  for  two  years." 

SectioD  4188  of  the  same  Code  declares  that 
"  If  any  white  person  and  any  negro,  or  the  de- 
nendant  of  any  negro  to  the  third  generation, 
iadosive,  though  one  ancestor  of  each  genera- 
tioo  was  a  white  person,  intermarry  or  live  in 
adnltery  or  fornication  with  each  other,  each 
sf  them  most,  on  conviction,  be  imprisoned  in 
Ibe  penitentiary  or  sentenced  to  hard  labor  for 
the  county  for  not  less  than  two  nor  more  thim 
•Ten  Tears." 

In  Kovember,  1881,  the  plaintiff  in  error, 
Tooy  Pace,  a  negro  man,  and  HaiT  J.  Cox,  a 
white  woman,  were  indicted  under  section 
tise,  in  a  Circuit  Court  of  Alabama,  for  living 
together  in  a  state  of  adnltery  or  fornication, 
MM  were  tried,  convicted  and  sentenced,  each 
to  two  yean  imprisonment  in  the  state  peniten- 
tey.  On  appeal  to  the  Supreme  Covat  of 
die  State,  the  judgment  was  affirmed,  and  he 
See  19  Orro. 


brought  the  case  here  on  writ  of  error,  insist- 
ing that  the  Act  under  'which  he  was  indicted 
and  convicted,  is  in  conflict  with  the  conclud- 
ing clause  of  the  1st  section  of  the  14th  Amend- 
ment of  the  Constitution,which  declares  that  no 
State  shall  "  deny  to  any  person  the  equal  pro- 
tection of  the  laws." 

Mr.  John  B.  TompUns,  for  plaintiff  in 
error. 

Mr.  Henry  C.  TompUna,  Atty-Oen.  of 
Alabama,  for  defendant  in  error. 

Mr.  Jvttiee  Field  delivered  the  opinion  of 
the  court: 

The  counsel  of  the  plaintiff  In  error  com- 
pares sections  4184  and  4189  of  the  Code  of 
Alabama,  and  assuming  that  the  latter  relates 
to  the  same  offense  as  the  former,  and  prescribes 
a  greater  punishment  for  it,  because  one  of  the 
parties  is  a  negro  or  of  negro  descent,  claims 
that  a  discrimination  is  made  against  the  colored 
person  in  the  punishment  designated,  which 
conflicts  with  the  clause  of  the  14th  Amendment, 
prohibiting  a  State  from  denying  to  any  person 
within  its  jurisdiction  the  ^ual  protection  of 
the  laws. 

The  counsel  is,  undoubtedly,  correct  in  his 
view  of  the  purpose  of  the  clause  of  the  Amend- 
ment in  question,  that  it  was  to  prevent  hostile 
and  discnrainating  state  legislation  against  any 
person  or  class  of  persons.  Equality  of  protec- 
tion under  the  laws  implies  not  only  accessi- 
bUity  by  each  one,  whatever  his  race,  on  the 
same  terms  with  others,  to  the  courts  of  the 
country  for  the  security  of  his  person  and  prop- 
erty, but  that  in  the  admistration  of  criminal 
justice  he  shall  not  be  subjected,  for  the  same 
offense,  to  any  greater  or  different  pimishment. 
Such  was  the  view  of  Congress  in  the  re-enact- 
ment of  the  Civil  Sights  Act,  after  the  adoption 
of  the  Amendment.  That  Act,  after  providing 
that  all  persons  within  the  jurisdiction  of  the 
United  States  shall  have  the  same  right,  in 
every  State  and  Territory,  to  make  and  enforce 
contracts,  to  sue,  be  parties,  give  evidence,  and 
to  the  full  and  equal  benent  of  all  laws  and 
prdoeedings  for  the  security  of  person  and  prop- 
erty as  is  enjoyed  by  wmte  citizens,  declares 
that  they  shall  be  subject "  To  like  punishment, 
pains,  penalties,  taxes,  licenses  and  exactions  of 
every  kind  and  none  other,  any  law,  statute, 
ordinance,  regulation,  or  custom  to  the  con- 
trary notwithstanding."  16  Stat,  at  L.,  140,  cb. 
114,  sec.  10. 

The  defect  in  the  argument  of  counsel,  con- 
sists in  his  assumption  that  any  discrimination 
is  made  by  the  laws  of  Alabama  in  the  pumsh- 
ishment  provided  for  the  offense  for  which  the 

Elainttff  in  error  was  indicted,  when  committed 
y  a  person  of  the  African  race  and  when  com- 
mitted by  a  white  person.  The  two  sections  of 
the  Code  cited  are  entirely  consistent.  The  one 
prescribes,  generally,  a  punishment  for  an  of- 
fense committed  between  persons  of  different 
sexes;  the  other  prescribes  a  pimishment  for  an 
offense  which  can  only  be  committed  where  the 
two  sexes  are  of  different  races.  There  is  in 
neither  section  any  discrimination  against  cither 
race.  Section  4184  equally  includes  the  offense 
when  the  persons  of  the  two  sexes  are  both 
white  and  when  they  arc  both  black.  Section 
4189  applies  the  same  punishment  to  both  of- 
fenders, ^e  white  and  the  black.    Indeed,  the 
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offense  against  which  this  latter  section  is  aimed 
cannot  be  committed  without  involTing  the  per- 
sons of  both  races  in  the  same  punishment.  What- 
ever discrimination  is  made  in  the  punishment 
prescribed  in  the  two  sections  is  directed  agidnst 
the  offense  designated  and  not  against  the  per- 
son of  any  particular  color  or  race.  The  pun- 
ishment of  each  offending  person,  whether  white 
or  black,  is  the  same. 

Judgment  cMrmed. 

Traooapj.  Test: 

James  H.  UoKenney,  Clerk,  Sup.  Court,  U.  S. 


JOHN  W.  MINTURN  bt  ai^,  Ptff*.  in  Err., 

e. 

UNITED  STATES. 

(See  a  C  M  Otto,  m-Ui.) 

Jmportei'i  Ixmd— liability  of  *uretie»— payment 
of  dutie* — negligence  of  officer*. 

*1.  An  Importer  of  sugars  entered  them  at  the 
ouatom-house  by  a  irarehouae  entry,  under  section 
12  of  the  Aotof  Autrust  80, 1842, 5  Stat,  at  L.,  Etn,  as 
amended  brseotion  i  of  the  Act  of  August  6, 1840, 9 
Stat,  at  I<.,  o8,and  gave  a  bond  trlth  a  surety,  con- 
ditioned tiiat  if  the  importer  or  his  "assigns"  should, 
within  a  specified  time,  withdraw  them  In  tlie  mode 

8resorlbea  by  law  from  the  warehouse,  and  pay  to 
le  collector  a  svun  specified  "or  the  true  amount 
when  ascertained,  of  toe  duties  Impoaed"  by  law  up- 
on the  sugars,  the  bond  should  be  void.  The  stat- 
ute lequued  the  goods  to  be  kept  subject  to  the 
order  of  the  importer,  "upon  payment  of  the  proper 
duties,"  to  be  ascertained  on  entry,  "and  to  be  se- 
oured  by  a  bond"  of  the  Importer,  with  surety.  Aft- 
erwards the  Importer  sold  the  sugars  in  bond,  the 
purchaser  agreeing  to  pay  the  duties  as  part  of 
the  puroliaae  price,  and  gave  to  the  purchaser  a 
WTltien  authority  to  withdraw  the  sugars,  on 
which  they  were  withdrawn  by  the  puroliaser,  but 
the  full  amount  of  the  proper  duties  wliioh  was 
teas  than  tlie  sum  spedfled  in  the  condition  of  the 
bond,  was  not  paid.  In  a  suit  on  the  l>ond,  against 
the  oDligois,  to  recover  the  unpaid  duties;  held, 
that  they  were  liable. 

2.  Although  it  was  the  usage  of  trade  to  sell 
goods  In  bond,  and  deliver  tiiem  by  an  order  for 
withdrawal,  the  purchaser  pcuring  the  duties  and 
withdrawing  the  goods,  the  obligors  in  the  bond  did 
not  become  mereur  sureties,  with  the  goods  as  the 
primary  security  for  the  duties,  and  they  were  not 
released  because  the  offloera  of  the  United  States 
unlawfully  parted  with  the  poasession  of  the  goods 
without  exacting  payment  of  the  duties. 

8.  The  negligence  of  the  offloers  of  the  United 
States  does  not  affect  the  liability  of  either  the  prin- 
cipal or  the  surety  in  a  bond  to  the  United  States. 

[No.  121.] 
Argued  Dee.  7,  1S8S.       Decided  Dee.  IS,  1889. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
Torlc 

This  action  was  brought  in  the  court  below, 
by  the  defendant  in  error,  on  a  warehouse  bond. 

A  jury  liaving  been  waived,  the  court  found 
the  facts  of  the  case,  and  entered  a  judgment 
in  favor  of  the  plaintiff,  for  $3,096.11,  being 
the  amount  of  the  unpaid  duties  with  interest 
and  costs;  whereupon  the  defendants  sued  out 
this  writ  of  error. 

The  facts  of  the  case  appear  in  the  opinion  of 
the  court. 

Me*»r».  Evarte,  Southmayd  <£Cho»te,  for 
the  plaintiffs  in  error. 

Mr.  Wlllijtm  A.  VULxaey,  Aeit.  Atty-Qen., 
for  the  defendant  in  error. 

•Head  notes  by  Mr.  JutUcc  BiiAtortobd. 
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Mr.  JutUee  Blatehlbrd  delivered  the  ofHit- 
ion  of  the  court: 

On  August  2, 186S,  the  firm  of  Orinnel,  IDn- 
tum  &  Co.,  being  the  owners  of  680  packages 
of  sugar,  imported  from  abroad^  entered  them 
at  the  custom-house  in  New  York  by  a  ware- 
house entiT,  and  thereupon  the  members  of  that 
firm,  as  principals,  and  one  Clark,  as  surety,  ex- 
ecuted under  their  hands  and  seals  and  delivered 
to  the  collector  a  warehouse  bond,  conditioned 
that  the  bond  should  be  void  if  the  principals, 
"or  either  of  them,  their  or  either  of  uieir  heirs, 
executors,  administrators  or  assigns,"  should, 
"on  or  before  the  expiration  of  one  year  from 
the  date  of  Uie  importation"  of  the  sdd  goods, 
withdraw  them, '  'in  the  mode  prescribed  by  law, 
from  the  public  store  or  bonded  warehouse" 
where  they  miriit  be  deposited  at  the  Port  of 
New  York,  and  pay  to  the  collector  for  that 
port  $23,787.09,  "or  the  true  amount,  when  as- 
certained, of  the  duties  imposed,"  by  laws  then 
existing,  or  thereafter  to  be  enacted,  upon  Ihe 
said  goods,  etc.  On  the  giving  of  the  bond,  the 
sugars  were  placed  in  the  public  store  and  in 
the  custody  of  the  collector,  as  provided  by  the 
warehousing  statutes.  On  August  8,  1805, 
the  owners  sold  to  Gibson,  Early  &  Co.  aU  the 
sugars,  the  same  being  still  in  warehouse,  and 
held  by  the  collector  ror  duties,  under  said  stat- 
utes. By  the  terms  of  the  sale,  the  goods  were 
sold  expressly  subject  to  the  payment  of  alida- 
des thereon  by  Gibson,Early  &  Co.  who  assumed 
the  payment  of  the  duties  as  part  of  the  agreed 

Srice  of  the  goods  on  the  sale,  the  price,  I^  the 
udes  so  assumed,  being  paid  in  cash  on  deliv- 
ery. The  sellers  made  delivery  of  the  goods  in 
bond,  subject  to  the  duties,  Dy  writ&g  and 
signing,  on  August  9,  1865,  at  the  foot  of  the 
warehouse  entry,  the  following  consent:  "We 
hereby  authorize  Gibson,  Early  &  Co.  to  with- 
draw the  sugars  described  in  this  entry.  Orin- 
nel, Mintum  &  Co."  It  was  not  the  custom  to 
give  any  formal  notice  to  the  collector  or  any 
other  ofiicer  of  the  customs,  of  such  sales  in 
bond,  nor  was  anv  such  notice  given  in  Uiis 
case.  The  authority  to  withdraw,  in  the  form 
above  stated,  would  be  and  was  presented  to 
the  collector  in  due  course  before  thie  withdraw- 
al could  be  made  by  the  purchaser.  The  total 
weight  of  the  sugars,  as  returned  by  the  gov- 
ernment weighers,  was  765,621  pounds,  upon 
which  the  properduty,  at  three  cents  per  pound, 
was  liquidated  at  $22,668.68.  On  August  11. 
1865,  Gibson,  Early  &  Co.  withdrew  for  trans- 
portation to  Cincinnati,  under  the  said  author- 
iW  from  Grinnel,Mintum  &  Co.  ,825,011  pounds 
of  the  sugar,  and  paid  $9,750.88  duties  thereon. 
On  August  29,  1866,  they  withdrew  for  con- 
sumption,  in  like  manner,  48,618  poimds  and 
paid  $2,058.42  duties  thereon.  Afterwards, 
and  before  September  4,  1865,  they  sold  to  one 
Camp,  the  residue  of  the  sugars,  the  sime  being 
then  in  warehouse,  and  being,  by  the  terms  en 
the  sale,  sold  in  bond,  expressly  subject  to  the 
payment  of  all  duties  thereon  by  Ciunp,  who 
assumed  the  payment  of  eaid  duties  as  part  of 
the  agreed  price  of  the  goods  on  the  sale.  A 
firm  of  custom-house  brokers,  Wylie  &  Wade, 
was  employed  by  Camp  to  withdraw  the  su^ 
ars  and  to  pay  the  duties  thereon,  and  for  that 
purpose  was  furnished  by  Camp  witfa  the 
amount  of  the  duties,  $10,859.88,  ip  gold.  On 
September  4, 1865,  Gibeon,  Early  &  Co.  made 

.^         106  V.  8. 
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ddiTOT  to  Camp  of  the  residue  of  the  sngars 
in  bond,  hy  writing  and  signing  at  the  foot  of 
the  witiidrawal  entry  made  thereof  by  his  said 
broken,  the  following  coneent:  "We  authorize 
Wylte  &  Wade  to  withdraw  the  goods  described 
jo  this  entry.  GKbson,  Early  &  Co."  No  formal 
notice  of  this  sale  to  Camp  was  given  to  the 
collector  or  any  other  officer  of  ma  customs. 
This  last  authority  to  withdraw  was  presented 
in  doe  oooise  by  said  brokers,  when  they  de- 
Mred  to  withdraw  the  goods.  This  was  done  on 
September  4, 1865,  when  they  made  a  withdraw- 
«1  entrv  of  the  residue  of  the  sugars,  the  weight 
<rf  which  was  861,906  pounds.     The  duty  at 
three  cents  per  pound  was  $10,859. 88.    But  the 
ooUeetor  donanded  as  duties  only  $9,863.89, 
beio|  at  the  rate  of  three  cents  per  pound  on 
311,768  pounds,  leaving  due,  as  duties,  $1,606.- 
W.    The  goods  were  deliveied  to  the  brokers, 
ud  were  of  greater  value  than  the  duties  charge- 
aUe  OD  them.    This  was  done  without  ue 
knowledge  or  consent  of  Orinnel,  Mintum  & 
Q).    The  first  knowledge  or  notice  they  had  of 
the  withdrawal  without  the  pavment  of  full 
duties,  was  a  notice  from  the  colkctor,  Decem- 
ber 6, 1867,  as  to  the  amount  so  remaining  \m- 
ptid.  Before  tiiat  time  the  brokers  bad  become 
uoolvent,  and  OilMon,  Early  &  Co.  became  in- 
MlTent  before  the  trial  of  tUa  suit.  The  United 
Slites  having  brought  suit  on  the  bond  against 
the  obligors  In  it,  to  recover  the  $1,506.99,  with 
intmst,  a  jury  was  duly  waived,  and  the  court, 
hsviog  found  the  foregoing  facts,  found  the  fol- 
lowing conclusions  of  law:  (1)  that  the  facts 
coDititnted  no  bar  to  a  recovery;  (2)  that,  if  the 
defendants  were  to  be  regarded  as  sureties,  after 
the  tnosfer  of  the  title  to  the  property  in  bond, 
iastead  of  principals,  they  stood  in  no  better  po- 
iiiion,-  (8)  that  the  laches  of  the  custom-house 
oOeers,  in  delivering  the  goods  without  col- 
kctine  the  whole  of  the  duties,  could  not  af- 
fect the  plaind&,  as  the  United  States  were 
aerer  bound  by  the  laches  of  their  agents,  nor 
coold  the  defendants  set  up  such  laches  as  a 
dtehaige  of  their  oblimtion;  (4)  that  the  plain  t- 
iib  were  entitled  to  judgment.  The  defendants 
excepted  to  each  of  said  conclusions  of  law,  a 
jodjRnent  was  rendered  for  the  plaintiffs  for 
(8,096.11,  and  the  defendants  brought  this  writ 
of  error. 

The  court  below  also  found,  as  facts, '  'That  it 
WM  the  established  and  uniform  usage  of  trade 
in  New  York,  at  the  times  of  said  sales  and  deli  v- 
oies  and  long  before,  for  importers  to  make 
ales  of  imported  goods,  which  were  in  ware- 
honsein  bond, the  purchaser  on  such  salesassum- 
iw  the  payment  of  the  duties  thereon,  and  being 
altowed  and  credited  by  the  seller  with  the 
SBoont  of  the  duties  so  assumed,as  so  much  paid 
on  aeccunt  of  or  deducted  from  what  would 
otherwise  have  been  the  purchase  price;  and  for 
the  teUer  to  nuke  ddlvery  of  said  goods  in  bond, 
^  agoing  a  written  consent  to  the  vrithdiawal 
«  Mid  goods  by  the  purchaser;  and  it  was  also 
in  tocoraance  with  such  usage  and  custom  for 
si>cee»ve  sales  and  deliveries  of  goods  in  bond 
to  be  made,  on  similar  terms  and  in  the  same 
■Mooer,  so  long  as  any  of  such  goods  remained 
ia  waxehonae,  uie  last  purchaser  withdrawing 
tte  goods  under  the  written  consent  so  received 
JTMm  upon  and  as  the  deliverv  thereof,  and 
pajtac  iae  duties  thereon  on  such  withdrawal; 
w  UK  said  custom  and  usage  were,  at  the 
flee  16  Otto.  U.S.,  Book  87. 


times  aforesaid,  well  known  and  understood, 
and  the  established  and  settled  practice  at  the 
custom-house  in  New  York  was  to  treat-  the 
party  holding  such  consent  for  withdrawal,  and 
him  odI^,  as  the  person  entitled  to  withdraw 
and  receive  the  goods  on  payment  of  the  duties; 
and,  upon  the  payment  bv  him  of  the  duties  re- 
maiiiing  due  thereon,  and.  not  otherwite,  to  is- 
sue  a  written  permit  for  the  actual  (".elivery  to 
him  of  said  goods  out  of  warehouse;  and  that, 
during  the  period  covered  by  the  transactions 
hereinbefore  set  forth,  the  following  regulations 
of  the  Treasury  Department  were  in  force,  to 
wit:  'Art.  442.  The  entry  for  withdrawal  of 
merchandise  from  warehouse  for  consumption, 
at  port  of  original  importation,  shall  be  made 
by  the  party  in  whose  name  the  merchandise 
was  warehoused,  or  by  some  person  duly  au- 
thorized for  the  purpose  by  him,  and  in  either 
case,  shall  be  signed  by  the  part^  making  the 
withdrawal.  This  entry  shall  exhibit  the  marks 
and  numbers  of  the  packages,  the  description 
and  quality  of  the  goods,  aira  the  dutiable  value 
of  the  same.  On  presentation  to  the  proper 
officer  in  the  collector's  office,  it  shall  be  com- 
pared with  the  record,  on  the  warehouse  books, 
of  the  original  warehouse  entiy;  and,  if  found 
correct,  be  properly  entered  therein,  the  ware- 
house bond  number  indorsed  thereon,  and  the 
amount  of  duties  payable  estimated.  From  the 
collector's  office  it  shall  then  be  taken  by  the 
importer  to  the  naval  office,  where  a  similar 
comparison  shall  be  made  with  the  warehouse 
records  of  that  office,  and  the  estimate  of  duties 
verified  and  indorsed  upon  the  duplicate  entry. 
The  amount  of  duties  thus  ascertained  having 
been  paid,  a  permit  vrill  be  issued  for  the  de- 
livery of  the  goods.  Art.  448.  Merchandise  in 
bulk,  liquors,  sugars,  molasses,  cocoa,  pepper 
and  other  articles  bought  and  sold  by  weight, 
when  withdrawn  for  export  or  transportation, 
must  be  entered  for  such  destination  at  the  act- 
ual quantities  on  which  duties  were  estimated  at 
the  time  of  arrivafin  the  United  States  and,  to  se- 
cure this,  weighers,  measurers  and  gaugers  will 
be  required  to  mark  on  each  package  its  con- 
tents, as  determined  by  them  on  its  entry  for 
warehouse.  On  these  quantities,  the  duties  on  ez- 
pori  and  transportation  entries  will  be  estimated. 
Goods  withdrawn  for  consumption  may  be  tak- 
en at  avera^  valuations,  care  being  had  that 
on  the  last  withdrawal  the  entire  balance  of  duty 
be  collected.  Art.  444.  Should  the  final  with- 
drawal entry  be  for  export  or  transportation, 
and  there  be  any  difference  between  the  actual 
duty  and  the  amount  to  close  the  sum  due  on 
the  warehouse  entry,  the  excess,  if  any,  shall  be 
refunded  on  the  last  withdrawal  for  consump- 
tion, and  the  deficiency,  if  any,  collected  on 
amendment  to  said  entry.'" 

The  contention  f of  the  plaintiffs  in  error  is, 
that,  by  the  substitution  for  a  credit  system,  in 
the  payment  of  duties,  of  a  deposit  of  the  goods 
in  warehouse,  sublect  to  a  wiUidrawal  for  con- 
sumption only  on  tne  payment  of  duties,  involv- 
ing the  holding  by  the  United  States  of  posses- 
sion of  the  goods  in  the  meantime,  such  posses- 
sion became  the  primary  security  for  the  duties, 
and  the  obligors  in  the  bond  were  thereafter 
merely  sureties,  and  were  wholly  released  be- 
cause the  officers  of  the  United  States  x>arted 
with  the  possession  of  the  goods  without  exact- 
ing payment  of  the  duties. 
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The  Warehouse  Act  of  August  6, 1846, 0  Stat, 
at  h.,  53,  sec.  1,  amendatoiy  of  section  18  of 
the  Act  of  August  80, 1842,  6  Stat,  at  L.,  661, 
provides  that,  on  an  entry  of  goods  for  ■ware- 
housing, the  goods  shall  betaken  possession  of 
by  the  collector,  and  deposited  in  the  public 
stores,  there  to  be  kept,  subject  at  all  times  to 
the  ordor  of  the  owner,  importer,  consignee  or 
agent,  '"Upon  payment  of  uie  proper  duties  and 
expenses,  to  be  ascertained  on  due  entry  there- 
of for  warehousing,  and  to  be  secured  by  a  bond 
of  the  owner,  importer  or  consignee,with  surety 
or  sureties  to  the  satisfaction  of  the  collector, 
in  double  the  amount  of  said  duties,  and  in  such 
form  as  the  Secretary  of  the  Treasury  shall  pre- 
scribe." It  is  contended  by  the  plaintiffs  in  er- 
ror, that  a  private  creditor,  standmg  in  the  same 
relation  to  them  and  to  the  goods  which  the 
United  States  occupied  under  the  warehousing 
system,  as  provided  for  by  the  statute  and  as 
practically  administered,  could  not  have  volun- 
tarily surrendered  the  goods  which  had  been 
placed  in  his  hands  as  security  for  the  payment 
of  the  debt,  and  which  were  available  for  that 
purpose,  without  requiring  payment  of  the  debt, 
otherwise  than  with  the  consent  of  the  plaint- 
ifts  in  error,  without  discharging  them  from 
their  liability;  that  the  United  States  are  entitled 
to  no  other  or  higher  right  than  a  private  credit- 
or would  be  entitled  to  in  the  same  case;  and 
that  the  consent  of  the  importers  to  the  with- 
drawal of  the  goods  by  Gibson,  Early  &  Co., 
was  not  a  consent  unconditionally  to  their  de- 
livery, or  to  their  delivenr  without  the  payment 
of  duties,  but  only  to  their  withdrawal  from 
warehouse  in  the  manner  and  upon  the  terms 
and  conditions  prescribed  by  law  and  by  the 
Treasury  regulations  and  by  usage,  namely: 
after  all  duties  thereon  had  been  first  paid,  and 
not  otherwise. 

The  warehousing  statute,  above  cited,  pro- 
vides that  warehoiued  goods  shall  be  subject  to 
the  order  of  their  owner,  on  payment  of  the 
duties.  Therefore,  no  order  of  the  plaintiffs  in 
error  could  become  operative  to  effect  any  rights 
of  the  United  States,  unless  the  duties  on  the 
goods  to  be  affec(«d  by  the  order  were  paid. 
Moreover,  the  provision  as  to  the  deposit  of  the 
goods,and  their  retention  till  the  duties  on  them 
are  paid,  is  coupled  with  the  provision  for  the  se- 
curing of  the  duties  by  the  bond.  Evidently,  the 
intention  of  the  statute  was,  to  superadd  to  the 
security  of  the  holding  of  the  goods,  the  security 
of  the  bond,  so  that,  in  case  of  a  delivery  of  the 
goods  by  fraud,  or  mistake,  or  negligence  in  the 
officers  of  the  Government,  the  security  of  the 
bond  should  remain.  The  form  of  the  bond 
taken  was  such,  that  while,  in  connection  with 
the  regulations  and  the  usage,  commerce  was 
favored  by  the  privilege  of  deaUne  in  ware- 
housed goods,  it  was  clearly  intended  to  hold 
the  obligors  responsible  if  any  purchaser  from 
the  importers  should  obtain  the  goods  on  their 
order  without  paying  full  duties.  The  condi- 
tion is,  that  the  bond  shall  be  void  if  they  or 
their  "  assigns  "  shall  withdraw  the  goods  and 
pay  the  "  true  amount "  of  duties.  The  bond 
18  not  to  become  void  on  any  other  condition,and 
it  is  not  to  become  void,  unless  in  addition  to 
the  withdrawal  of  the  goods,  the  true  amount 
of  duties  is  paid.  This  view  shows  that  the 
parties  have  contracted  to  be  and  remain  prin- 
cipal debtors  to  the  United  States  until  the  true 
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amount  of  duties  is  paid,  whatever  fraud  or  neg- 
ligence there  may  be  in  parting  with  the  pos- 
session of  the  goods  without  the  payment  of 
the  true  amount  of  duties.  There  wa-  no  power 
in  any  officer  of  the  Government  to  alter  the 
terms  or  effect  of  this  contract,  and  destroy  the 
obligation  of  the  bond,  by  giving  up  the  goods 
without  the  payment  of  the  duties.  The  same 
statute  required  the  holdii^  of  the  goods  and 
the  taking  of  the  bond.  The  cases  in  which 
it  has  been  held  that  the  United  States  had  part- 
ed with  rights,  by  reason  of  acts  done  to  the 
prejudice  of  persons  who  had  contracted  with 
them,  have  tul  been  cases  where  there  was  au- 
thority of  law  to  do  such  acts.  In  U.  S.  v. 
HiUegcu,  8  Wash.  C.  C,  75,  it  was  held  by  Jfr. 
Juttiee  Washington,  that  acts  of  officers  of  the 
United  States,  acting  within  their  proper  spheres, 
and  to  be  imputed  to  the  United  States  and  o(m- 
sidered  as  the  acts  of  the  United  States,  in  ex- 
tending the  time  for  the  payment  of  the  debt 
due  from  a  principal  in  a  bond,  discharged  the 
sureties  in  the  same  bond,  they  not  having 
known  of  or  consented  to  the  extension.  The 
same  principle  was  applied  by  Mr.  Jtutiet 
Thompsop,  in  U.  8.  v.  TiUotton,  1  Paine,  806, 
to  the  case  of  the  alteration  of  a  contract  by  ibe- 
United  States  without  the  consent  of  the  sure- 
ties for  its  performance.  But  in  the  present 
case, the  giving  up  of  the  goods  without  the  pay- 
ment of  me  duties  was  an  act  not  only  not  unau- 
thorized, but  forbidden  by  the  statute. 

The  question  presented  by  this  case  is  not  a. 
new  one,  in  this  coiut.  In  ^r<  v.  (7.  & ,  95  U. 
S.,  816  [XXIV.,  479],  in  a  suit  brought  by  the 
United  States  against  the  principal  and  sureties, 
on  a  distiller's  Mnd,  to  recover  taxes  on  spirits- 
distilled  by  the  principal,  the  sureties  pleaded 
that  the  taxes  were  a  lien  on  the  spirits,  and 
that  the  collector,  without  the  knowledge  or- 
assent  of  the  sureties,  and  without  first  requir- 
ing the  payment  of  the  taxes  thereon,  pennlt- 
ted  the  prmcipal  to  remove  from  the  distillery 
warehouse,  distilled  spirits  more  thansufficteit 
in  value  to  pay  the  demand.  This  court  held, 
that  as,  under  the  statute,  no  distilled  spirits. 
could  be  removed  from  the  warehouse  before 
payment  of  the  tax,  and  no  officer  of  the  United 
States  had  authority  to  dispense  with  the  re- 
quirement of  the  law,  the  United  States  were 
not  bound  by  the  acts  of  the  coUector;  and  the 
prior  cases  of  U.  S.  v.  Kirkpatrick,  9  Wheat, 
720;  U.  8.  V.  Van  Zandt,  11  Id.,  184;  U.  8.  v. 
MdioU,  12  Id.,  606;  Oibbon»  v.  U.  8.,  8  WalL, 
269  r75  U.  8.,  XIX.,  4581;  and  Jorut  v.  TL  «., 
18  Wall..  662  [85  U.  S.,  XXI.,  867],  were  cited 
as  establishing  that  the  Government  is  not  re- 
sponsible for  the  laches  or  the  wrongful  acts  of 
its  officers;  and  it  was  said  by  the  uhi^  Jtutice 
delivering  tlie  opinion  of  the  court:  ' '  Here  the 
surety  was  aware  of  the  lien  which  the  law 
Ejive  as  security  for  the  payment  of  the  tax. 
He  also  knew  that,  in  order  to  retain  this  lien, 
the  government  must  rely  upon  the  diligence 
and  honesty  of  its  agents.  If  they  performed 
their  duties  and  preserved  the  security,  it  in- 
ured to  his  benefit  as  well  as  that  of  the  Oovem- 
ment;  but  if,  by  neglect  or  misconduct,  they 
lost  it,  the  Government  did  not  come  under  ob- 
ligations to  make  good  the  loss  to  him,  or, what 
is  the  same  thing,  release  him  pro  tanto  from 
the  obligation  of  his  bond.  As  between  him- 
self and  the  Government,  he  took  the  risk  ai 
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^effect  of  official  negligence  npon  the  secu- 
rity which  the  law  provided  for  Ids  protection 
agunst  low,  by  reason  of  the  liability  he  as- 
nuned."  These  views  are  conclusive  to  show 
that  the  unporters  as  well  as  their  siitety,  are 
liable  on  the  bond  in  this  case.  If  the  import- 
en  could  be  regiurded  as  having  always  been.or 
as  baring  at  any  time  become,  sureties*  only  in 
respect  of  the  duties,  with  the  goods  as  the 
primary  security  (a  position  shown  to  be  wholly 
untensble),  it  is  well  settled,  by  the  decisions 
of  this  court,  that  the  negligence  of  the  officers 
of  the  Govemmcnt  does  not  affect  the  Uability 
oft  surety  in  a  bond  any  more  than  it  does  that 
of  bb  principal.  U.  S.y.  Kirkpatrick  \tupra] ; 
r.  8.  T.  Van  Zandt  [tupra] ;  Box  v.  Pio^atUr- 
GeomU, IVet.,  818. 

The  judgment  of  the  Oireuit  Court  itaffirmed. 

Ihie  copy.    Test : 

Junes  H.  MoKennejr.  Clerk,  Sup.  Court,  V.  S. 


JOHN  J.  FITZPATRICK,  Surviving  Partner 
of  FiTZPATBicK  Bbothers.  Hff.  in  Err., 

V. 

CHARLES  M.  FLANNAGAN  bt  al. 

(See  S.  C,  18  otto,  848-«».) 

AmtndmerU  of  affidavit  for  attaehment-^powtr  of 
utrtiting  partner — Mittiuimi  Code — Statute 
(^ Fmudi—vrit  of  error,  <gw<  of. 

L  Under  lection  liSS  of  the  Code  of  HtatastppI, 
nidi  ezpreaslr  autborixee  amendments  to  defect- 
ire  ifldaTtts,  an  affidavit  for  attachment  may  be 
•laended  by  addinK  a  new  grround  for  the  attacb- 
Btot. 

t  Ppon  tbe  death  of  one  of  the  partners,  unless  a 
TJiteenhip  creditor  or  tbe  personal  representatives 
wthe  deoeued  partner  commence  a  proceeding  to 
nmidate  the  affain  of  tbe  partnership,  there  is 
Muing  to  prevent  the  surviving  partner  from  deal- 
mfwtth  the  partDership  properqr  as  his  own  and, 
Kttaif  in  rood  faitli,  be  may  make  valid  disposition 
of  it. 

ICnder  tbe  HisBlSBippi  Code,  section  1430,  a  debtor, 
alMolvent  or  in  falnng  clrciinwtanceg.  may  give  a 
(Knii«uoo  to  one  or  more  of  his  creditors.  If  it  be 
MMJUe  and  with  no  intent  to  secure  a  benefit  to 

t.  A  verbal  promise,  objectionable  imder  the  Stat- 
Ueci  Fnuds,  may  be  made  valid  by  belnir  after- 
*srds  repeated  in  writing;  anda  subsequent  prom- 
■e,  with  full  knowledge  of  the  facts,  is  equivalent 
nan  original  promise  made  under  similar  circum- 


L  ^writ  of  error  upon  a  final  Judgment  brings  up 
tae  wliole  record,  including  a  Judgment  on  a  plea  in 
Astemeot. 

fNo.  111.] 
Ay««l  Dee.  6,  18Sg.      Decided  Dee.  18,  188t. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Missis- 

This  was  an  action  of  oMumptit,  commenced 
by  attachment  in  the  court  below,  by  the  de- 
wndsnts  in  error,  to  recover  an  all^eid  indebt- 
fldoesR  amounting  to  $15,986.55.  The  prclimi- 
Buy  trial  of  an  issue  raised  as  to  the  validity  of 
tlie  attadiment,  resulted  in  a  verdict  and  judg- 
B«Bt  in  &vor  of  the  plaintiffs  with  leave  to  the 
wSmdant  to  plead  to  the  merits. 

The  trial  on  the  merits  resulted  in  a  verdict 


Hon.— nMUa  and  powers  of  tmvMng  partner*. 
"WMteto  Hoore  v.  Huntington,  Admrx.,  84  U.  8., 

See  1«  Orro. 


and  judgment  in  favor  nf  the  plaintiffs  for 
$16,458.61;  whereupon  the  defendant  sued  out 
tliis  writ  of  error. 

The  facts  of  tbe  case  are  fully  stated  by  tbe 
court. 

Jlf««tr«.  Alfred  B.  Pittauut  and  W.  B.  Pitt- 
man,  for  plaintiff  in  error. 

ilettrt.  JeflFeiwoa  Chandler  and  William 
K.  IngenoU,  for  defendants  in  error. 

Mr.  JiitUee  Hatthewa  delivered  the  opinion 
of  the  court: 

This  is  an  action  otauumptif,  commenced  by 
the  defendants  in  error  by  Uie  issuing  of  a  writ 
of  attachment,  according  to  the  practice  as  pre- 
scribed b^  the  laws  of  Mississippi,  the  plaintiffs 
below  bemg  citizens  of  Missouri.  The  process 
of  attachment  was  founded  on  an  affidavit, 
which  set  forth  that  the  plaintiff  in  error,  as  the 
surviving  partner  of  the  firm  of  Fitzpatriclt 
Brothers,  composed  of  himself  and  his  brother 
James  C.  Fitzpatrick,  deceased,  was  the  legal 
owner  of  the  partnerriiip  property;  that  the  de- 
fendant, as  such  siurvivor,  was  indebted  to  the 
plaintiffs  in  several  sums,  evidenced  by  partner- 
ship obligations,  as  well  as  in  a  sum  of  $6,000, 
for  a  debt  contracted  by  James  C.  Fitzpatrick 
and  Eusene  A.  Forbes,  then  partners  under  the 
name  of  Forbes  &  Fitzpatrick,  and  which  had, 
on  the  dissolution  of  that  firm,  by  the  retirement 
of  Forbes,  lieen  assumed  by  the  firm  of  Fitz- 
patrick Bros. ,  wliich  debt  was  evidenced  by  the 
Eromissory  note  of  Forbes  &  Fitzpatrick,  held 
y  the  plaintiffs.  Tbe  whole  indebtedness,  for 
which  suit  was  brought,  was  alleged  to  amotmt 
to  $15,036.56.  The  affidavit  then  charged  that 
"  The  said  John  J.  Fitzpatrick  has  property  or 
rights  in  action  which  he  conceals  and  tmjiistly 
refuses  to  apply  to  the  payment  of  his  debte,  and 
that  he  has  assigned  or  disposed  of  or  is  about 
to  assign  or  dispose  of  his  property  or  rights  in 
action,  or  some  part  thereof,  with  intent  to  de- 
fraud his  creditors,  or  give  an  unfair  preference 
to  some  of  them;  and  that  he  has  converted  or 
is  about  to  convert  his  property  into  money  or 
evidence  of  debt,  with  which  to  place  it  beyond 
the  reach  of  his  creditors."  And  sugge-sting  that 
John  McGinty,  Edward  McQinty  and  Gleorge 
M.  Klein,  Cashier  of  the  Mississippi  Valley  Bank, 
are  indebted  to  the  defendant,  or  have  property 
of  his  in  their  hands,  etc. ,  the  affidavit  prays  for 
a  summons  against  them  as  garnishees. 

The  statutory  bond  having  been  given,  a  writ 
of  attachment  was  issued,  which  the  marshal  re- 
ttimed  as  served,  by  levying  upon  and  taking 
possession  of  certain  personal  property,  accord- 
ing to  an  inventory  attached,  as  the  property  of 
the  defendant;  and  that  afterward  Edward 
McGinty,  Iiaving  made  claim  that  he  was  the 
owner  of  the  property  attached,  and  the  same 
having  been  valued,  and  a  claimant's  bond  given 
and  accepted,  he  had  turned  said  goods  over  to 
said  McGinty,  and  had  summoned  the  defend- 
ant and  the  garnishees. 

The  defendant  below  then,  in  due  time,  filed 
a  plea  in  abatement  to  the  writ  of  attachment, 
denying  the  several  grounds  thereof  as  alleged 
in  the  affidavit;  and  on  the  same  day  the  plamt- 
iffs,  by  leave  of  court,  filed  an  amendment  to 
the  affidavit,  setting  forth  "  that  the  firm  of 
Fitzpatrick  Brothers,  composed  of  defendant 
and  James  C.  Fitzpatrick,  deceased,  and  of 
which  he  is  the  surriving  partner,  fraudulently 
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contracted  the  debt  or  incurred  the  obligation 
for  which  suit  has  been  broug(ht."  The  grant- 
ing of  this  leave  to  amend  the  affidavit  was  ob- 
jected to  by  the  defendant,  and  is  the  subject  of 
an  exception,  and  assigned  for  error.  But  sec- 
tion 1488  of  the  Code  of  Mississippi  of  1871  ex- 
pressly authorizes  amendments  to  defective  af- 
fidavits, and  we  see  no  objection  on  principle, 
under  such  a  provision,  to  an  amendment  add- 
ing a  new  ground  for  the  attachment.  There 
was  no  claim  on  the  partof  the  defendant  of  be- 
ing taken  by  surprise  or  put  to  anv  disadvantage 
by  reason  of  the  amendment,  and  we  fail  to  per- 
ceive how  in  any  way  he  could  have  been  preju- 
diced. In  point  of  fact,  he  immediately  filed 
his  plea  in  abatement  to  the  amended  affidavit, 
traversing  the  additional  allegations,  and  the 
cause.being  at  issue  upon  the  pleas  in  abatement, 
was  submitted  to  a  Jury,  according  to  the  prac- 
tice authorized  by  the  ^tute.  There  was  a  ver- 
dict finding  "  That  the  attachment  herein  was 
rightfully  sued  out,"  and  the  defendant  there- 
upon had  leave  to  plead  to  the  merits,  and  filed 
'^th  a  plea  of  non  OMumpgit  several  special 
^as,  which  it  is  not  necessary  now  to  notice. 
The  cause  having  been  tried  by  a  jury  upon  these 
issues,  there  was  a  verdict  and  judgment  for  the 
plaintiff.  The  present  writ  of  error  brings  up 
for  review  these  proceedings  and  judgment,  er- 
rors having  been  assigned  upon  bills  of  excep- 
tion duly  taken  to  the  rulings  of  the  court  upon 
both  trials. 

Upon  the  trial  of  the  issues  of  fact  arising 
vipon  the  pleas  in  abatement,  evidence  was  in- 
troduced, as  appears  by  the  bill  of  exceptions, 
by  the  respective  parties,  tending  to  prove  the 
following  state  of  facts  : 

That  in  March,1878,defendant  had  purchased 
the  interest  of  Forbes  in  the  firm  of  Forbes  & 
Fitzpatrick,  wholesale  grocers,  forming  with 
the  latter  the  partnership  of  Fitzpatrick  Bros., 
who,  by  the  terms  of  thepurchase,  assumed  the 
liabilities  of  Forbes  &  Fitzpatrick,  including, 
amongothers,  about  (15,000  due  to  the  plaint- 
iffs. These  liabilities,  as  was  afterwards  ascer- 
tained, exceeded  the  value  of  the  assets  of  the 
original  firm.  Jas.  C.  Fitzpatrick  died  in  Sep- 
tember, 1878,  leaving  in  the  hands  of  the  de- 
fendant, as  surviving  partner,  the  partnership 
property,  and  the  concern  insolvent  The  de- 
fendant continued  the  business,  sold  out  in  part 
the  old  stock,  purchased  other  goods  to  rejuen- 
ish  it,  to  the  amount  of  more  than  $lS,000,partly 
on  credit,  partly  for  ca8h,putting  the  goods  in- 
discriminately in  stock  with  those  on  hand. 
During  the  existence  of  the  firm  of  Fitzpatrick 
Bros.,  the  firm  paid  part  of  the  debt  due  to  the 
plaintiffs,  assumed  by  them,  and  contracted 
other  indebtedness  with  them  for  goods  bought 
and  monejr  loaned  for  about  the  same  amount 
as  that  paid.  The  deceased  partner,  before  his 
death,  had  drawn  out  of  the  partnership  more 
than  his  interest  therein  and  was  indebted  to  it. 
On  Decembers,  1878,  the  defendant,  being  very 
much  pressed  to  pay  some  maturing  bills  of  the 
firm  to  the  Mississippi  Valley  Bank,  being  debts 
created  by  the  firm  .of  Fitzpatrick  Bros.,  bor- 
rowed $5,700  from  John  McQinty,  giving  his 
note,  at  one  daj^s  date,  verbally  promising  to 
repay  the  amount  speedily  out  of  the  assets  of 
the  late  firm.  This  money  was  used  bythe  de- 
fendant in  pajring  partnership  debts.  Fitzpat 
rick  Bros,  owed  John  McGinty,  besides,  two 
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notes,  one  for  (2,500,  and  one  for  |5,200.  Be* 
ing  unable  to  repav  the  borrowed  money  to 
Jonn  McQinty,  the  defendant,  on  December  19, 
1878,  sold  to  Edward  McGinty,  a  relative  of 
John  McOlnty.his  entire  stock  oi  goods,  amount- 
ing to  (6,688.46,  at  cost  and  10  per  cent  added, 
ana  the  partnership  accounts,  amounting  to 
(10,322.00,  for  which  Edvrard  McGinty  paid 

f  8,200  in  cash,  and  assumed  to  pay  obligations 
ue  in  part  from  Fitzpatrick  Bros.,  and  in  pert 
from  Fitzpatrick,  the  surviving  partner,  for 
commercial  debts  contracted  by  him  since  the 
death  of  his  partner,  to  the  amount  of  (6,074. 16. 
This  price  was  a  full  and  fair  value  for  the 
goods  and  accounts,  and  in  fact  Edward  Mc- 
Ginty paid  out  several  thousand  dollars  more 
on  the  debts  assumed  than  he  had  collected  out 
of  the  assets  transferred. 

This  sale  to  Edward  McOinty  was  made  with 
the  knowledge  of  John  McGinty,  who,  in  fact, 
advanced  the  money  to  complete  it,  Edward  be- 
ing without  means,  and  upon  an  understanding 
that  the  money  should  be  paid  to  John  McGinty 
on  accoiut  of  the  debts  due  to  him  ;  and  ac- 
cordingly the  (8,200  cash  was  returned  to  him 
in  payment  of  the  two  notes  for  (2,600  and 
(5,700  respectively.  Immediately  after  the  sale, 
Fitzpatrick  was  employed  by  Edward  McQinty 
as  a  clerk  to  carry  on  the  business,  at  a  salary 
of  (2,500  per  annum  and,  shortly  afterwards, 
a  partnerdiip  between  them  was  advertised. 
The  assets  of  the  firm  of  Fitzpatrick  Brothers 
on  hand  at  the  time  of  the  death  of  J.  C.  Fitz- 
patrick, together  with  after-accjuired  goods  and 
moneys,  were  applied  indiscriminately  by  the 
d^endant  to  the  payment  of  debts  of  the  firm 
and  of  those  contracted  by  him  in  the  subse- 
quent course  of  business,  and  it  appeared  that 
he  had  paid  as  much  at  least  on  accotmt  of  part- 
nership debts,  as  he  had  realized  from  partner- 
ship assets,  and  that  he  had  applied  all  the  pro- 
ceeds of  the  business,  after  paying  its  necessary 
expenses,  to  the  payment  of  the  debts  of  the  late 
firm,  and  of  his  own,  contracted  in  canyingon 
the  business  as  surviving  partner. 

The  second  issue,  upon  the  pleas  in  abatement, 
was  upon  the  allegation  of  the  affidavit,  that 
"The  defendant  had  assi^ed  and  disposed  of 
or  was  Uicn  about  to  assign  or  dispose  of  his 
property  or  rights  in  action,  or  some  part  there- 
of, with  intent  to  defraud  his  creditors,  or  give 
an  unfair  preference  to  some  of  them." 

Upon  the  first  branch  of  this  issue,  whether 
the  defendant  had  disposed  of  any  of  his  prop- 
erty with  intent  to  defraud  his  creditors,  the 
court  charged  the  juj^  as  follows : 

"If  you  shall  find  from  the  evidence  that  the 
defendant  sold  or  transferred  any  of  the  prop- 
erty or  assets  of  the  late  firm  of  Fitzpatrick  & 
Brothers,  with  intent  to  prevent  the  creditors 
of  the  firm  of  Fitzpatrick  &  Brothers,  or  any 
of  them,  from  collecting  their  debts,  such  sale 
ordi^)osition  will  sustain  this  ground  of  attach- 
ment. It  was  the  duty  of  me  defendant,  aa 
such  surviving  partner,  to  apply  all  of  the  as- 
sets of  the  firm  to  the  payment  of  the  debts  due 
by  the  firm,  and  if  he  appropriated  any  part 
of  them  to  the  payment  of  his  individual  debts. 
it  was  a  fraud  upon  the  firm  creditors,  whetber 
he  so  considered  it  or  not,  and  if  established  by 
the  proof,  will  sustain  this  ground  of  attach- 
ment, as  the  law  will  presume  that  he  intended 
the  natural  result  of  his  act.    The  defendant 
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beiiig  liable  for  the  debts  of  the  firm,  could  not, 
by  borrowing  money  and  paying  the  debts  of 
ttie  finn,  create  himself  a  creditor  of  the  firm, 
or  subrogate  himself  to  the  rights  of  the  cred- 
lloisss  paid." 

And  to  the  giTing  of  this  instruction  an  ex- 
e^ion  was  t&en. 

The  ground  on  which  this  part  of  the  charge 
sppeara  to  rest  is,  that  a  surviving  partner,  al- 
thou^  invested  with  the  legal  title  to  the  part- 
DBship  inoperty,  on  the  dissolution  of  the  firm, 
by  the  death  of  his  copartner,  is  not  the  bene- 
flcial  owner,  but  a  mere  trustee,  to  liquidate  the 
putnetship  affairs,  by  selling  the  assets  and  ap 
plving  them  to  the  payment  of  the  partnership 
aa)ts;  that  the  connnuauce  of  the  business  by 
means  of  the  partnership  assets  is  a  breach  of 
that  trust;  and,  if  it  results  in  diverting  any  of 
(be  partnership  property  from  the  creditors  of 
the  firm,  is  a  fraud  upon  them.  And  yet,upon 
that  supposition,  it  deserves  consideiation, 
wbetlier  the  allegation  made  in  the  aflSdavit  as 
the  ground  of  the  attachment,  that  the  defend- 
mt  Bag  disposed  of  his  own  property  to  defraud 
his  creditors,  can  be  supported  by  proof  of  a 
disposition  of  property  belongtng.to  the  firm, 
hi  order  to  defraud  tue  croiitors  of  the  firm; 
Hpedally,  in  view  of  the  result  that,  if  the  at- 
tschment  is  sustained,  it  not  only  subjects  the 
partnership  propertv,  but  also  takes  the  indi- 
Tidoal  propertv  of  the  defendant  from  individ- 
nal  creditors,  for  the  pajrmentof  the  firm  debt. 
The  writ  runs  against  Ms  individual  property 
alone,  and  upon  the  sole  ground  that  he  has 
Koght  fraudulently  to  withdraw  it  from  the 
claims  of  his  individual  creditors.  Thisincon- 
Roity  is  sofflcioit,  at  least,  strongly  to  suggest 
the  suspicion  that  the  proceeding  itself  and  the 
grounds  on  which  it  has  been  sustained,are  based 
upon  a  misconception  of  the  law  which  governs 
toe  case. 

And  this  will  be  confirmed  by  a  critical  exam- 
ination of  the  charge. 

Upon  the  state  oi  the  evidence,  as  disclosed 
by  Uje  bill  of  exceptions,  the  juiy  may  have 
found  that  the  defendant,  as  survivmg  partner, 
with  the  assent,  either  express  or  tacit,  of  the 
penonal  representatives  of  his  deceased  copart- 
ner, bad  been  left  in  possession  of  the  firm  prop- 
erty for  the  purpose  of  continuing  the  business; 
that,  in  doing  so,  in  good  faith,  he  raised  money 
npw  the  inaiTiduai  credit  given  him,  on  the 
udth  of  his  possession  and  control  of  property, 
which  he  was  allowed  to  deal  with  as  his  own, 
and  applied  it  to  the  purpose- of  paying  the 
debts  ^ne  from  the  firm,  of  which  he  was  the 
•nrviving  partner;  and  yet,  felt  compelled,  un- 
der this  charge,  to  find  that  an  appropriation 
out  of  the  property  which  had  come  to  him  as 
mdi  survivor,  to  repay  such  a  loan,  without 
anv  actual  fraudulent  intent,  would  be  a  fraud 
b  bw  upon  every  creditor  of  the  partnership, 
justifying  a  seizure,  on  attachment  for  that 
eaoM,  of  all  his  property,  whether  formerly 
bdonging  to  the  partnersmp  or  since  acquired; 
and  that.althoogb  his  individual  additions  to  his 
Xtxk.  in  trade  were,  at  least,  equal  to  what  had 
been  taken  for  the  payment  of  individual  debts. 

It  is  fair  to  consider  this  charge,  although  not 
*o  qoaUfled,  in  connection  witii  the  facts,  m  ref- 
Bence  to  which  there  was  evidence,  that  the 
ibm  of  Fitzpatrick  Brothers  and  its  individual 
members  were  insolvent,  in  the  sense  of  not  be- 
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ing  able  to  pay  their  debts,  during  the  whole 
period  of  its  existence,  and  the  adoitional  fact 
that  the  deceased  partner  had,  before  his  death, 
drawn  from  the  partnership  more  than  his  in- 
terest therein,  and  was  indebted  to  the  firm. 

The  legal  right  of  a  partnership  creditor  to 
subject  the  partnership  property  to  the  payment 
of  his  debt,  consists  simply  m  the  right  to  reduce 
his  claim  to  judgment,  and  to  sell  the  goods  of 
his  debtors  on  execution.  His  right  to  appro- 
priate the  partnership  property  specifically  to 
the  payment  of  his  debt,  in  equity,  in  prefer- 
ence to  creditors  of  an  individual  partner,  is 
derive  throu^  the  other  partner,  whose  origi- 
nal right  it  is  to  have  the  partnership  assets  ap- 
plied to  the  payment  of  iHutnership  obligations. 
And  this  equity  of  the  creditor  subsists  as  long 
as  that  of  the  partner,  through  which  it  is  de- 
rived, remains;  that  is.  so  long  as  the  partner 
himself  "  Retains  an  interest  in  the  firm  assets, 
as  a  partner,  a  court  of  equitv  will  allow  the 
creditors  of  the  firm  to  avaU  themselves  of  his 
eouity,  and  enforce  through  it  the  application 
of  those  assets  primarily  to  payment  of  the 
debts  due  them,  whenever  the  property  comes 
under  its  administration."  Such  was  the  lan- 
guage of  this  court  in  Ca*»  v.  Beauregard,  99 
V.  §.,  119  [XXY.,  870],  to  which  ifr.  Justice 
Strong,  delivering  its  opinion,  continued  as  fol- 
lows. "  It  is  indispensable,  however,  to  such 
relief,  when  the  creditors  are,  as  in  the  present 
case,  simple  contract  creditors,  that  the  j^rtner- 
ship  property  should  be  within  the  control  of 
the  court  and,  in  the  course  of  administration, 
brought  there  by  the  bankr\iptcy  of  the  firm, 
or  by  an  assignment,  or  by  the  creation  of  a 
trust  in  some  mode.  This  is  because  neither 
the  partners  nor  the  joint  creditors  have  any 
specific  lien,  nor  is  there  any  trust  that  can  be 
enforced  until  the  property  has  passed  in  eu»- 
todiam  l^i»."  Hence  it  follows  that,  "  If  be- 
fore the  mterposition  of  the  court  is  asked,  the 
property  has  c^ised  to  belong  to  the  partner- 
ship; if  oy  a  bonafde  transfer.  It  has  become  the 
several  property  either  of  one  partner  or  of  a 
third  person,  the  equities  of  the  partners  are  ex- 
tinguished and,  consequently,  the  derivative 
equities  of  the  creditors  are  at  an  end."  In  that 
case  it  was  held,  in  respect  to  a  firm  admitted 
to  be  insolvent,  that  transfers  made  by  the  in- 
dividual partners,  of  their  interest  in  the  part- 
nership property,  converted  that  property  into 
individual  property,  terminated  the  equity  of 
any  partner  to  require  the  application  thereof 
to  the  payment  of  the  joint  debts,  and  consti- 
tuted a  bar  to  a  bill  In  equity  filed  by  a  part- 
nership creditor  to  subject  it  to  the  payment  of 
his  debt;  the  relief  prayed  for  being  grounded 
on  the  claim  that  these  transfers  were  in  fraud 
of  his  rights  as  a  creditor  of  the  firm. 

Another  case  between  the  same  parties  came 
again  for  consideration  before  the  court,  which 
reaffirmed  the  decision,  and  held  that  in  such  a 
case  the  bill  might  be  properly  filed  by  a  cred- 
itor, without  first  reducing  his  claim  to  judg- 
ment. Cate-v.  Beauregard,  101 U.  8., 688  [XXvT, 
1004]. 

The  same  doctrine  has  been  fully  sanctioned 
by  the  Supreme  Court  of  Mississippi  in  ScJimid- 
lapp  V.  Currie,  55  Miss.,  597,  where  it  is  said, 
that  "  The  doctrine  that  firm  assets  must  first 
be  applied  to  the  payment  of  firm  debts,  and  in- 
dividual property  to  individual  debts,  is  only 
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a  principle  of  administration  adopted  by  the 
courts  where,  from  any  cause,  they  are  called 
upon  to  wind  up  the  firm  business  and  find 
t&at  the  members  have  made  no  valid  disposi- 
tion of  or  charges  upon  its  assets.  Thus:  where, 
upon  a  dissolution  of  the  firm,  by  death  or  lim- 
itation or  bankruptcy  or  from  any  other  cause, 
the  courts  are  called  upon  to  wind  up  the  con- 
cern, they  adopt  and  enforce  the  principle 
stated;  but  the  principle  itself  springs  alone  out 
of  the  obligation  to  do  justice  between  the  part- 
ners." In  that  case  one  of  two  partners,  but 
with  the  assent  of  the  other  and  without  any 
fraudulent  intent,  transferred  the  whole  busi- 
ness and  stock  of  the  firm  to  a  third  person  in 
payment  of  an  individual  debt.  A  creditor  of 
the  partnership  sued  out  a  writ  of  attachment 
against  them,  and  caused  it  to  be  levied  on  the 
goods  in  the  possession  of  the  piuchaser,  upon 
me  ground  tiiat  the  transfer  of  the  firm  goods, 
in  satisfaction  of  the  individual  debt  of  one  of  the 
partners, was  fraudulent  and  void  as  against  firm 
creditors.    The  right  to  do  so  was  denied. 

The  same  principle  applies  in  case  of  a  disso- 
lution of  the  partnership.  "  It  is  competent," 
says  Mr.  Juttice  Story,  Partnership,  sec.  858, 
"  for  the  partners,  in  cases  of  a  voluntary  dis- 
solution, to  agree  that  the  joint  property  of  the 
partnerdiip  snail  belong  to  one  of  them;  and  if 
this  agreement  be  hona  fide  and  for  a  valuable 
consideration,  it  will  transfer  the  whole  prop- 
erty to  such  ptutner,  wholly  free  from  the 
claims  of  the  joint  creditors.  The  like  result 
will  arise  from  any  stipulation  to  the  same 
effect,  in  the  original  articles  of  copartnership. 
In  cases  of  a  dissolution  bj  death  or  by  any 
other  personal  incapacity." 

Ana,  in  case  of  dissolution  by  the  death  of 
one  of  the  partners,  without  any  previous  agree- 
ment as  to  the  mode  of  liquidation,  the  only  dif- 
ference is,  that  the  joint  creditor  may,  at  his 
election,  institute  proceedings,  by  filing  a  bill  In 
equity  against  the  personal  representatives  of 
the  deceased  partner  and  the  survivors,  to  wind 
up  the  partnership  business,  to  murahai  the  as- 
sets, and  appropriate  the  {Mrtnership  property 
to  the  payment  of  the  joint  debts.  Story,  Part., 
sees.  847, 862.  Although,  in  Mississippi,  it  isde- 
nied  that  a  court  of  equity  has  jurisdiction  to 
entertain  a  suit  on  behalf  of  a  firm  creditor  at 
large  against  a  i>artneiship,  whether  it  be  an  ex- 
isting one,  or  one  that  has  ceased  by  limitation 
or  by  the  withdrawal  or  death  of  one  of  the  part- 
ners. Boaeh  v.  Brannon,  67  Miss.,  490-500 ; 
Freeman  v.  Stewart,  41  Miss.,  188. 

And  unless  a  partnership  creditor  or  the  per- 
sonal representatives  of  the  deceased  partner 
commence  such  a  proceeding  to  liquidate  the  af- 
fairs of  the  partnership,  there  is  nothing  to  pre- 
vent the  surviving  partner  from  dealing  with 
the  partnership  property  as  his  own  and,  act- 
ing in  good  faith,  to  make  valid  dispositions  of 
It.  Locke  V.  Lewie,  124  Mass.,  1.  And  if,  in 
like  good  faith,  with  the  acquiescence  of  the  per- 
sonal representatives  of  the  deceased  partner,  he 
us^  the  firm  property  to  continue  the  business 
on  his  own  account  and  in  his  own  name,  he 
does  it  without  other  liability  than  to  be  held 
accountable  to  the  estate  of  his  deceased  partner 
for  a  share  of  the  profits;  or,  as  we  have  seen, 
upon  a  bill  filed  for  that  purpose,  by  the  per- 
sonal representatives  of  the  deceased  partner  or 
a  partnraship  creditor,  to  wind  up  the  firm  bust- 
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ness  and  ftpply  its  assets  to  the  payment  of  its 
debts.  Any  mtermediate  disposition  of  the  prop- 
erty, made  in  good  faith,  even  although  it  may 
have  been  specifically  a  part  of  the  partnership 
assets,  and  even  if  it  has  been  applied  to  the 
payment  of  his  individual  obligations,  will  be 
valid  and  effectual;  and,  without  circumstances 
showing  an  actual  intention  to  deftaud,  cannot 
be  treated  as  a  fraud  in  law  upon  partnership 
creditors.  Accordingly,  in  Boaeh  v.  Brannon, 
57  Miss.,  490-500,  the  Supreme  Court  of  Mis- 
sissippi said:  "  If  then,  a  firm  creditor  may  sue 
out  and  levy  an  attachment  upon  firm  assets  in 
the  hands  of  a  surviving  partner,  upon  what 
grounds  must  he  proceed?  Must  he  aver  and 
prove  one  of  the  specific  grounds  of  attachment 
laid  down  in  the  statute,  or  will  it  be  sufficient 
to  show  that  the  surviving  iiartner  is  acting  in 
violation  of  that  quasi  trust  imposed  upon  him 
by  law  for  the  benefit  of  firm  creditors?  We 
have  no  hesitation  in  saying  that  he  must  brine 
his  case  strictly  within  the  letter  of  the  statute. 

The  next  assignment  of  error  is  based  on  an 
exception  to  the  following  instruction,  being  in 
continuation  of  that  just  considered: 

"  5.  The  latter  clause  of  this  issue  is  as  to 
whether  or  not  the  disposition  made  by  the  de- 
fendant of  the  assets  was  with  the  intention  of 
giving  an  unfair  preference  to  some  of  his  cred- 
itors over  others.  It  is  difficult  to  determine 
what  particular  acts  will  constitute  such  prefer- 
ence. I  am  of  the  opinion  that  the  Legislatnie 
meant  something  by  this  expression,  but  it  haa 
never  been  construed  by  the  Supreme  Court  of 
the  State.  In  the  absence  of  such  construction, 
I  will  instruct  you  that  when  adebtor  is  insolv- 
ent, and  knows  that  he  will  be  unable  for  a 
great  length  of  time  to  pay  all  his  debts,  and  dis- 
poses of  his  means  to  one  or  more  of  his  cred- 
itors, to  the  exclusion  of  others,  and  with  the 
design  that  those  unpaid  shall  remain  so,  it  will 
constitute  an  unfair  preference  within  the  mean- 
ing of  this  clause  of  the  statute.  You  will, there- 
fore, apply  this  rule  to  the  facts  in  proof  under 
this  issue. 

The  language  of  the  Mississippi  Code  of  1871, 
describing  one  of  the  grounds  for  which  an  at- 
tachment might  issue,  was  that  "The  debtor  haa 
assigned  or  disposed  of,  or  is  about  to  assign  or 
dispose  of,  his  property  or  rights  in  action,  or 
some  part  thereof,  with  intent  to  defraud  his 
creditors,  or  give  on  unfair  preference  toeomeof 
them."  Code  of  1871,  sec.  1420.  This  provis- 
ion, it  is  said,  so  far  as  it  relates  to  an  "  unfair 
preference,"  was  first  introduced  into  the  stat- 
utes of  the  State  by  the  Code  of  1857,  ait.  2,  p. 
872.  It  is  said  by  the  Supreme  Court  of  Missis- 
sippi, in  EMridge  v.  PJitUipton,  68  Miss.,  270, 
that  "The  right  of  a  debtor,  insolvent  or  in  fail- 
ing circumstances,  to  give  a  preference  to  one 
or  more  of  his  creditors,  if  it  be  bona  fide  and 
with  no  intent  to  secure  a  benefit  to  himself,  is 
a  firmly  established  rule  in  the  jurisprudence 
of  this  State,"  and  many  cases  are  cited,  occur- 
ring both  before  and  after  the  adoption  of  the 
Code  of  1867,  in  support  of  the  statement.  It 
was  well  settled,  therefore,  that  whatever  else 
the  prohibition  against  unf edr  preferences  might 
be  supposed  to  iiulude,  it  certunly  did  not  make 
all  preferences  illegal.  But  the  necessary  result 
of  preferring  one  or  more  creditors  by  a  debtor 
unatkle  to  pay  all,  would  be  that  the  rest  should 
remain  imptdd,  and  fOT  an  indefinite  length  of 
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time;  aod  as  the  preference  is  supposed  to  have 
Ixen  designed,  it  could  well  be  Mid,  in  every 
aiidi  case,  ftat  the  debtor  making  it  also  de- 
tigned  its  natural  and  expected  consequences. 
It  follows,  therefore,  if  the  part  of  the  charge 
of  the  court  now  under  examination  be  correct, 
that  all  preferences  are  unfair,  and  being  unfair, 
are  Olegal,  a  conclusion  which  we  have  seen  is 
OKMaed  to  the  settled  law  of  Mississippi. 

U  the  case  just  referred  to,  of  Miridge  v. 
fMttipton,  the  question  was  presented  directly 
fbrdecbion  for  the  first  time  to  the  Supreme 
<>mrt  of  that  State.  It  was  then  decided  that 
BO  preference  could  be  held  to  be  unfair  which, 
iMted  by  the  rules  of  law,  is  legal;  and  that  as 
to  be  Olegal  it  must  be  fraudulent,  and  as  all 
frandolentdispositions  of  hisproperty  bv  a  debt- 
or are  prohibited  in  other  words,  the  clause  re- 
latiog  to  unfair  preferences  is  mere  suiplnsage. 
This  construction  is  confirmed  by  the  fact  that 
tbe  words  in  question  have  been  omitted  from 
the  Code  of  1880  by  the  Legislature  of  Mlssis- 


I  our  opinion,  this  interpretation  of  the  stat- 
ute is  'correct',  and  we  accordingly  adopt  it  The 
mline  of  the  circuit  court,  to  the  contrary,  we 
•djndge,  therefore,  to  be  erroneous. 

The  cause  came  on  for  further  trial  upon  the 
inoes  raised  by  the  pleas  to  the  merits.  Besides 
tlie  general  issue,  the  defendant  pleaded,  as  to 
the  note  for  $6,000,  made  by  Forbes  &  Fitzpat- 
rick,  the  defense  of  the  Statute  of  Frauds,  that 
the  sDeged  promise  was  not  in  writing  and,  al- 
so, that  the  sole  consideration  therefor  was  the 
aale  to  him  by  Forbes,  of  his  interest  to  the  part- 
nenhip  of  Forbes  &  Fitzpatrick,  and  that  the 
promise  to  pay  the  same,  as  one  of  the  debts  of 
that  firm,  was  procured  from  him  by  means  of 
Abe  and  fraudulent  misrepresentations  made 
to  him  by  Forbes,  as  to  the  value  of  that  interest. 

On  the  trial,  as  appears  from  the  bill  of  ex- 
ceptions, there  was  evidence  tending  to  show 
that,  although  the  original  assumption  by  the 
firm  of  Fitzpatrick  Brothers  of  the  debts  of 
Fori)es  &  Fitzpatrick  was  verbal,  vet,  that  aft- 
etwards  it  was  repeated  in  writing  in  sundry  let- 
ten  bv  the  defendant,  written  alter  he  bad  full 
knowledge  of  the  character  and  condition  of  the 
assets,  property  and  business  which  he  had  pur- 
chased from  Forbes. 

The  court  instructed  the  jury  as  follows: 

"Tbe  plea  of  the  defendant  alleges,  as  to  the 
16,000  note  of  Forbes  &  Fitzpatrick.that  its  pay- 
ment was  assumed  as  part  consideration  of  a 
tmcbase  by  him  from  Eugene  A.  Forbes,  and 
that  said  purchase  was  made  on  fraudulent  mis- 
rqiresentations  as  to  the  character  and  value  of 
the  things  sold.  If  you  believe  this,  and  that 
the  defendant  was  thereby  injured,  you  will  de- 
duct from  said  note  the  amount  of  Us  damages 
by  reason  of  such  misrepresentations,  unless 
yin  shall  find  that  the  defendant,  after  he  had 
a  fidTknowledge  of  the  misrepresentations,  con- 
tinaed  to  recognize  his  liability  to  plainti&,  and 
fromfaed  to  pay,  after  he  luul  acquired  such 
knowledge,  in  which  case  he  will  be  estopped 
to  make  such  defense." 

To  tills  portion  of  the  charge  an  exception 
was  taken,  and  instructions  of  an  opposite  tenor 
a*ed  to  be  given,  which  were  refused.but  which 
it  is  not  necessary  to  notice  specially,  as  they 
are  directly  negatived  by  the  instruction  given, 
and  are  disposed  of,  if  that  be  correct;  tad  of 
8ee  18  Otto. 


its  correctness  we  have  no  doubt.  A  subsequent 
promise,  with  full  knowledge  of  the  facts,  is 
certainly  equivalent  to  an  original  promise  made 
under  similar  circumstances,  and  no  one,  act- 
ing with  full  knowledge,  can  justiy  say  that  he 
has  been  deceived  by  raise  representations.  Vo- 
lenti rum  JU  iruuria. 

We  are  advised  that,  according  to  the  prac- 
tice in  Mississippi,  as  authorized  by  'ts  statutes 
(Code  of  Miss,  of  1880,  sec.  2484),  hich,  by 
sections  914  and  916,  Rev.  Stat.,  are  adopted  as 
the  practice  of  the  Circuit  Court  of  the  United 
States  in  that  district,  the  proceeding  which  re- 
sulted in  the  verdict  sustaming  the  attachment, 
and  the  verdict  and  judgment  on  the  merits  of 
the  cause  of  action,  are  separate  and,  conse- 
quently, may  be  separately  considered  on  error. 
The  judgment  on  the  plea  in  abatement  is  not 
final  in  the  sensethatitmay  be  reviewed  before 
the  final  determination  of  the  cause;  but  a  writ 
of  error,  upon  the  final  judgment,  brings  up  the 
whole  record  and  subjects  to  review  all  the  pro- 
ceedings in  the  cause.  Am  tee  find  no  error  in 
the  pertojuU  judgment  againit  me  defendant,  at- 
eertaining  me  exietenee  and  amottni  of  the  dM 
due  from  him  and  awarding  exeoution  iher^or, 
the  same  it,  aeeordingl}/,  affirmed;  brtt  tKe  judg- 
ment overrvUng  thereat  in  abatmerU  and  en*- 
taining  the  attachment  m  reverted  and  the  eauto 
it  remanded,  with  inttruetioru  totet  atide  the  ter- 
dietupon  the  ittuet  ariiing  upon  the  pleat  in 
abatement  of  the  writ  of  attaehmeiU,  and  to  grant 
a  new  trial  Viereof. 

Judgment  aeeordingly,  with  eoeitt. 

True  oopjr.    Test : 

James  H.  HcKennej,  Clerk,  Sup.  Court,  IT.  S. 


EDWARD  McGINTT,  COaimant,  etc.,  Flff. 

in  Srr., 

f>. 

CHARLES  M.  FLANNAGAN  bt  al. 

(See  S.  C,  16  Otto.  681, 868.) 
Pairtn«rthip  attett. 


It  is  not  a  fraud  upon  partnership  credltora,  to  ap- 
ply to  the  payment  of  individual  debt&  goods  be- 
lonslng  to  the  surviving  partner,  which  never  be- 
longed to  the  partnership,  out  were  his  own  individ- 
ual property  .merely  because  they  had  been  mingled 
with  the  Htook  formerly  belonging  to  the  firm. 

[No.  112.1 
Argued  Dee.  5,  188S.        Decided  Dec  18,  188g. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Missis- 
sippi. 

For  the  history  and  facts  of  tbe  case,  see  the 
opinion  of  the  court  and  the  preceding  case  of 
Fitzpatrick  v.  Flannamn,  ante,  211. 

Metm.  Alfred  B.  Pittmaa  and  W.  B.  Pitt- 
man,  tot  plaintiff  in  error. 

Metirt.  Jefferson  Chauidler  and  W.  K. 
IngertoU,  for  defendants  in  error. 

Mr.  Juitiee  Matthews  delivered  the  opin- 
ion of  the  court: 
This  is  an  action  which  arose  in  the  course  of 


VcmL—RtaMi  and  powers  of  turvidng  partnert. 
See  note  to  Moore  v.  Huntington,  Admn.,  M  IT.  EL, 
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the  proceedings  in  that  of  Flannagan  against 
Fitzpatrick,  tSe  judgment  in  which  has  been  in 
part  revered  Edward  McOinty,  the  plaintiff 
in  error,  having  in  that  cause  appeared  as  a 
claimant  of  the  propertv  seized  under  the  attach- 
ment, the  same  was  aclivered  to  liim  by  the 
marshal,  on  taking  a  bond  conditioned  to  pay 
to  the  plaintiffs  in  the  attachment  suoh  dam- 
ages as  might  be  awarded  against  the  claimant 
in  case  his  claim  should  not  be  sustained,  or,  in 
that  event,  to  return  the  goods  to  the  marshaL 
Thereupon,  in  accordance  with  the  statutory 
practice  in  such  cases  in  Mississippi,  an  issue 
was  joined  between  the  plaintifb  in  attachment 
and  the  claimant,  to  try  their  respective  titles  to 
the  property.  Upon  this  issue,  evidence  was 
submitted  by  the  parties,  tending  to  show  sub- 
stantially the  same  state  of  facts  as  appears  in 
theprincipal  case. 

Tiie  court  refused  to  give  instructions  asked 
on  behalf  of  the  defendant,  and  in  lieu  Uiereof , 
among  others  not  necessary  to  be  considered, 
gave  the  foUowing: 

"  3.  It  was  the  duty  of  J.  J.  Fitzpatrick,  as 
Buch  surviving  partner,  to  sell  and  convert  into 
money  the  goods  and  property  belonging  to  said 
firm,  and  to  collect  the  debts  due  the  firm,  and 
first  apply  the  same  to  the  payment  of  the  debts 
due  by  the  firm  and  not  to  mingle  the  same 
with  his  own  goods,  so  tliat  they  could  not  be 
identified,  he  being  by  law  created  a  trustee  for 

Eiirpose ;  but  if  he  mingled  them  with  other 
,  so  that  they  could  not  be  identified,  he 
>y  rendered  his  own  goods  liable  for  the 
debts  of  the  firm,  or  [as?]  those  originally  owned 
by  the  firm;  and  if  ne  applied  the  proceeds  of 
the  sale  of  such  goods,  either  originally  owned 
by  the  firm  or  those  afterwards  purchased  and 
mixed  up  with  them,  so  that  they  could  not  be 
identified,  to  the  payment  of  his  private  debts, 
such  disposition  operated  as  a  fraud  upon  the 
rights  of  the  creditors  of  the  firm  of  which  he 
was  surviving  partner,  and  as  to  him  rendered 
the  sale  void. 
There  was  a  verdict  and  judgment  for  the 

glaintiffs  in  the  attachment,  which  are  brought 
ito  review  by  this  writ  of  error. 

The  charge  above  quoted  goes  fiu-ther  than 
that  which  was  considered  and  adjudged  to  be 
erroneous  in  the  principal  case.  For  here  the 
jury  were  instructed,  that  it  was  a  fraud  upon 
partnership  creditors,  to  apply  to  the  payment 
of  individual  debts  goods  belonging  to  the  sur- 
viving partner,  which  never  belonged  to  the 
partnership,  but  were  his  own  individual  prop- 
erty, merely  because  they  had  been  mingl»l 
with  the  stock  formerly  belonging  to  the  firm. 
This  is  an  error,  in  any  view  that  can  be  taken 
of  the  rights  of  the  parties.  Even  on  the  sup- 
position that  the  partnership  stock  was  held  un- 
der an  express  and  positive  trust  for  partnership 
creditors,  equity  would  give  the  latter  only  so 
much  of  the  fund  as  represented  the  partner- 
ship property,  and  wbuld  divide  it  as  to  values 
iKtween  the  parties  beneficially  interested,  even 
although  the  specific  goods  might  not  be  separ 
lable. 

This  being  so,  it  could  hardly  be  charged,  as 
a  matter  of  law,  that  an  appropriation  of  the 
mingled  stock  to  the  extent  of  a  value  no  greater 
than  would  be  allowed  in  equity  to  individual 
creditors,  in  marshaling  the  assets  for  distribu- 
tion, between  them  andthe  creditors  of  the  part-  i 
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nnshin.  amounted  to  a  fraud  upon  the  latter. 

For  this,  as  well  as  for  reasons  stated  in  the 

opinion  in  the  former  case  between  Uie  original 

IMuties,  we  hold  this  instruction  to  be  erroneous. 

The  judgment  U  aeeortUnglp  rwerted  and  the 

eatue  remamdei,  viUK  inriruetioni  to  grant  atiew 

trial.    Judgment  reverted. 

Trueoopy.    Itet: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  V.  & 


STATE  OP  GEORGIA,  Appt., 

V. 

MORRIS  E.  JESUP,  Surviving  Trustee, 

BTAL. 

(See  &  C  M  otto,  41)8-464.) 

Cote,  when  not  reviewaHe — right  of  State. 

*In  a  f  oieolosure  suit  pending;  In  the  drouit  court, 
the  morteage  property  being  in  poaeenlon  of  its  ro- 
oeivets,  the  State  of  GeorKla  presented  a  petition  in 
which,  declining  to  beoome  a  party-  to  the  .suit.  It 
aslced  that  the  reoetvers  be  required  to  withdraw 
from  the  poaseaalon  of  a  part  of  the  property  in 
their  hands,  upon  some  of  which  ezeoutionB  for 
state  taxes  had  been  levied  prior  to  their  appolnt- 
ment.  The  petition  was  denfed  and  dlsmlseea.  Held, 
that  the  aoaon  of  the  court  could  not  be  reviewed 
upon  the  appeal  of  the  State,  for  the  reason,  if  tboe 
were  no  others,  that  the  order  did  notoonclude  any 
right  it  had  in  virtue  of  the  executions,  or  of  tbo 
levies  made  tbeteonder. 

[No.  100.] 
Argued  Not.  18, 89, 188S.  Decided  Dee.  18, 188X. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Georgia. 
The  history  and  facts  fully  appear  in  the 

Statement  of  the  case  by  Mr.  Juetiee  Harlaa: 
The  suit,  out  of  which  this  appeal  arises, 
was  commenced  on  the  16th  day  of  February, 
1877,  in  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Georgia,  by  Morris 
K.  Jesup,  a  citizen  of  New  York,  and  the  sur- 
viving Trustee  in  a  mortgage,  or  deed  of  trust, 
executed  on  the  20th  day  of  December,  186T, 
by  the  Atlantic  and  Gulf  Railroad  Company,  a 
Gfieorgia  Corporation,  conveying  to  trustees  and 
the  survivor  of  them,  its  main  Une  and  certain 
branches,  together  with  their  appurtenances, 
rolling  stock,  equipment,  etc.,  respectively,  in 
trust  to  secure  the  payment  of  bonds,  in  a  large 
amount,  made  by  the  Company,  and  payaue 
on  the  first  day  of  July,  1897,  with  interest 
semi-annually,  at  the  rate  of  7  per  cent  per  an- 
num. The  deed  contained  the  usual  provisions 
requiring  the  trustees,  upon  default  iu  the  pay- 
ment of  the  stipulated  interest,  to  enforce  me 
security  for  the  benefit  of  the  bondholders.  The 
bill  asked  for  the  appointment  of  receivers,  and, 
accordingly,  on  the  20th  day  of  February,  1877, 
an  order  was  entered,  appointing  receivers  of 
the  entire  property  and  effects  of  the  railrosid 
companv  embraced  in  the  deed  of  trust  or  mort- 
gage, with  power,  and  charged  with  the  du^, 
to  manage  and  operate  the  same,  subject  to  the 
orders  and  directions  of  the  court.  The  re- 
ceivers took  possession  and,  subsequently,  the 
order  of  February  20, 1877,  made  at  chambers, 
was  renewed  and  confirmed  by  an  order  ox 

*Head  note  tar  Mr.  JiuUee  H«BiiiW. 
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coort  entered  on  the  90th  day  of  April,  1877. 
A  supptemental  bill  was  afterwards  filed,  en- 
kning  the  scope  of  the  suit  and  askiDg  a  decree 
of  lOTKlosuie  and  sale. 

On  the  8d  day  of  Jane,  1870,  the  railroad  and 
ha  branches,  with  their  respective  appurte- 
iiances,  bdng  then  in  the  actual  possession  of 
and  operated  by  the  receivers,  under  the  direc- 
tion of  the  Circuit  Court  of  the  United  States, 
the  State  of  Georgia,  by  its  Attorney-CJeneral, 
presented  a  petition,  stating  that,  prior  to  the 
appointment  of  the  receivers,  executions  had 
iaaued  from  the  ofSce  of  its  Comptroller-Qene- 
id  against  the  Railroad  Company  for  taxes,  al- 
leged to  be  due  the  State,  the  vaUdity  of  which 
taiea  was  contested  by  the  Company,  and  the 
mie  arising  thereon  was  then  pending  before 
the  courts  of  the  State ;  that  two  of  such  causes, 
liuiK  involving  the  validity  of  the  taxes  for 
tiie  years  1874  and  1875,  were  token  by  the 
Corporation  upon  writ  of  error  to  the  Supreme 
Court  of  the  United  States,  in  which  court,  at 
ita(tben)  last  Term,  a  judgment  was  rendered 
notainiiig  the  right  of  the  State  to  the  taxes  in 
ooettion;  that  ezecntions  were  also  issued  by 
the  State  against  the  Company  for  the  years 
18Tt,  1877  and  1878;  but  as  the  ntjunds  of  de- 
feoaewere  the  same  in  each,  the  latter  were  al- 
lowed to  rest  and  abide  the  decision  in  the  two 
former  causes,  except  that  the  execution  for 
1S76  was  in  the  hands  of  the  sheriff,  and  Iiad 
been  levied  upon  certain  property  of  the  Com- 
puy  before  the  ^pointment  of  the  receivers  in 
the  foreclosure  suit. 

The  prayer  of  the  petition  was,  that  the  State 
be  allowed  to  establish  these  facts  by  reference 
to  the  records  and  proceedings  in  this  cause, 
tod  also  by  the  records  and  proceedings  in  the 
itate  courts  and  the  Supreme  Court  of  the  United 
Statea,"For  the  purpose,  and  the  purpose  alone, 
of  ihowing,  as  the  State  claims,  that  this  hon- 
onble  court  has  no  jurisdiction  under  the  law, 
I7  its  process  of  the  appointment  of  receivers 
or  otherwise,  to  hinder,  delay  or  prevent  the 
execution  of  the  process  provided  by  the  law  of 
the  State  for  the  collection  of  its  revenue." 
"The  said  State  of  Georgia,"  the  petition  pro- 
ceeds, "in  obedience  to  &at  comity  and  respect 
that  should  govern  her  courts  towards  those  of 
mother  concurrent  jurisdiction,  and  to  pro- 
mote that  harmony  which  should  ever  prevail 
between  herself,  as  one  of  the  members  of  this 
Union,  and  the  Federal  Government,  respect- 
foDy  insists  that  she  cannot  be  required,  in  or- 
da  to  obtain  her  rights  in  the  premises,  to  be- 
come a  party  complainant  or  defendant  in  the 
litigation  now  pending  before  this  honorable, 
coort,  because,  as  she  maintains:  1.  This  court 
hti  no  jurisdiction,  by  the  powers  of  injunction 
or  othowise,  to  hinder,  delay  or  prevent  the 
wfflection  of  her  revenue.  2.  As  the  record 
■hows  that  certain  executions  had  been  levied 
17  the  sheriff  in  obedience  to  process  from  the 
Me  courts,  upon  which  issues  had  been  joined 
by  the  defendant  Corporation,  their  jurisdiction 
coold  not  be  affecteabya  suit  filed  subsequent- 
ly m  the  courts  of  the  United  States  (and)  the 
*PPointinent  of  receivers,  and  a  sale  by  the  lat- 
ter jurisdiction  would  be  inoperative  and  void. 
&  It  b  against  public  policy  to  require  a  state, 
in  the  oouection  of  her  revenue,  to  await  the 
dew  and  tedious  process  necessary  to  determine 
the  nmnerons  iaauea  made  in  this  cause  between 
See  16  Otto. 


private  litigants."  The  prayer  of  the  State  was, 
that  the  court  pass  such  an  order  as  woidd  ful- 
ly protect  its  rights  in  the  premises. 

The  record  contains  no  part  of  the  proceed- 
ings in  the  causes  in  the  state  courts  to  which 
the  State's  petition  referred.  All  that  it  con- 
tains in  the  way  of  documents  or  papers  relat- 
ing to  taxes  against  the  Company,  are  certain 
executions  from  the  office  of  the  Comptroller- 
General  of  Georgia,  with  the  returns  thereon, 
viB.:  an  execution  for  the  taxes  of  1874,  amount- 
ing to  132,764.10,  returned  by  the  sheriff,  lev- 
ied October  6, 1874,  "  Upon  lots  number  23  and 
24,  Atlantic  ward.  City  of  Savannah,  coimty 
and  State  aforesaid,  and  will  sell  the  said  de- 
scribed property  on  the  first  Tuesday  in  Novem- 
ber, 1874,  before  the  court-house  door,  in  terms 
of  the  law;"  an  execution  for  the  taxes  of  1875, 
amounting  to  $8,764.55,  returned  levied,  No- 
vember 15,  1875,  "  Upon  the  buildings  known 
as  the  machine-shop,  locomotive  house,  and  car 
shop,  situate,  lying  and  being  at  the  Atlantic 
and  Gulf  Railroad  depot  in  the  Ci^  of  Savan- 
nah, county  and  State  aforesaid,  and  will  adver- 
tise and  sell  the  same,  in  terms  of  the  law,  the 
property  of  the  defendant;"  the  execution  for 
the  taxes  for  1876 for  $9,080.81,  $18,160.62  pen- 
alty for  default  in  paying  the  tax,  returned,  as 
levied,  January  8,  1877,  upon  lots  23,  24, 38  and 
36,in Savannah;  the  execution  for  taxes  for  1877, 
amounting  to  $9,888.12,  and  $27,990.36,  as  a 
penalty  for  non-payment  of  taxes  and  costs,  the 
last  execution  being  returned,  "  Property,  by 
order  and  decree  of  the  United  States  Court,  in 
the  hands  of  receivers;"  and  execution  for  taxes 
of  1878  for  $7,070.26,  and  $21,228.78,  as  penal- 
ty for  non-payment  of  taxes  and  costs.  Upon 
this  last  execution  no  return  appears  to  have 
been  made. 

On  the  6th  day  of  June,  1879,  this  order  was 
made  in  the  court  below: 

"The  State  of  Georgia,  having  petitioned  for 
leave  to  proceed  with  certain  executions  for 
taxes,  after  argument  and  consideration,  it  is  or- 
dered and  decreed  that  the  said  petition  of  the 
State  of  Georgia  be  denied,  and  the  same  is  here- 
by dismissed. 

On  the  same  day  a  final  decree  of  foreclosure 
was  made,  by  which,  among  other  things,  it 
was,  in  substance,  declared  that  the  Company 
was  indebted  to  the  State  in  the  following  prin- 
cipal sums  for  taxes:  for  1874,  $32,764.71;  for 
1875,  $8,754.55;  for  1876,  $9,080.31;  for  1877, 
$12,441.16;  for  1878,  $7,076.26;  in  aU,  the  sum 
of  $70,116.99;  the  sums  specified  in  the  several 
executions  for  taxes,  omitting  the  penalties 
claimed  in  those  for  1876,  1877  and  1878.  It 
was  further  declared  that  the  Company  was  lia- 
ble for  the  principal  of  such  tax  as  might  be  as- 
sessed by  the  Comptroller-Gteneral  of  the  State 
for  the  year  1879;  that  such  taxes  were  prior  to 
all  other  liens,  except  judicial  costs,  and  should 
be  paid  out  of  the  proceeds  of  sale  and  any  bal- 
ance of  money  and  assets  in  the  hands  of  the  re- 
ceiver, next  alter  the  payment  of  such  costs;  and 
that  neither  penalties  nor  interest  were  due  on 
the  taxes  for  any  of  the  aforesaid  years. 

Afterwards,  on  the  28d  of  August,  1879,  the 
State  presented  to  the  court  its  petitio^  for  ap- 
peal, as  follows:  "  The  State  of  Georgia  having 
filed  a  petition  denying  the  jurisdiction  of  said 
Circuit  Court  of  the  United  States,  and  claim- 
ing the  right  of  said  State  to  proceed  with  said 
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executions,  notwithstanding  the  propertjr  of  said 
defendant  Corporation  was  in  the  possession  and 
control  of  said  court,  through  receivers  appoint- 
ed thereby,  and  the  said  circuit  court  having 
passed  a  decree,  so  far  as  the  rights  and  daims 
of  said  State  in  the  premises  were  concerned,  de- 
nying and  refusing  said  claim  s^t  up,  and  said 
State  of  Gteorgia,  oeing  advised  that  she  has  a 
good  and  vaud  cause  of  appeal,  now  comes 
•  •  *  and  prays  this  honorable  court  to  grant 
an  appeal  in  said  cause  to  the  Supreme  Court  of 
the  United  States,  on  such  terms  and  conditions 
as  required  by  law."  The  appeal  thus  prayed 
was  allowed. 

Messrs.  Clifford  Aiid«rtM>n.  AUif-Oen.  of 
Oeorgia,  Robert  IT.  Ely  and  Robert 
Toombs,  for  appellant. 

Messrs.  Walter  S.  CUaholm  and  Robert 
TalUptnt,  for  appellees. 

Mr.  Justice  H»rlan  delivered  the  opinion  of 
the  court: 

It  does  not  seem  incumbent  upon  this  court  to 
determine  some  of  the  questions,  however  im- 
jx>rtant  or  interesting  as  abstract  propositions, 
which  counsel  have  pressed  upon  its  attention. 
The  case,  as  presented  by  the  record,  is  within 
a  very  narrow  compass,  as  is  evident  from  the 
statement,  already  made,  of  the  history  and  nat- 
ure of  the  litigation,  out  of  which  the  present 
apraal  arises. 

The  action  of  the  court  below  is  assailed  by 
the  State  upon  numerous  grounds,  separately 
stated  in  the  assignment  of  errors.  They  are, 
however,  all  comprehended  in  the  general  prop- 
osition that  the  court  erred  in  denying  ana  dis- 
missing the  State's  petition,  filed  June  8,  1879; 
thereby,  it  is  claimed,  adjudging  that  the  sher- 
iff coiud  not,  pending  the  pos»3suon  and  control 
hy  the  receivers  of  the  property,  rightfullv  pro- 
ceed with  the  executions  for  taxes-  and,  m  de- 
creeing that  the  State  is  not  entitled  to  penalties 
on  its  taxes  for  the  years  named  in  the  final  de- 
cree of  foreclosure. 

Touching  the  first  of  these  propositions,  it 
may  he  observed,  that  if  it  was  not  a  matter 
wholly  within  the  discretion  of  the  circuit 
court  to  permit  the  State  to  become  a  party  to 
the  foreclosure  suit,  it  is  clear  that  the  State  did 
not  ask  to  become,  nor  was  it,  in  anv  form, 
made  a  party  to  that  suit.  It  is  equally  clear 
that  it  could  not  have  been  made  a  party  with- 
out its  consent.  While  questioning,  with  great 
distinctness  of  language,  the  iurismction  or  the 
circuit  court  to  take  possession,  by  its  receivers, 
of  the  property  previously  levied  on  in  satisfac- 
tion of  the  several  executions  for  taxes,  the 
State  avowed  its  unwillingness  to  submit  its 
rights,  in  the  matter  of  taxes,  to  the  adjudica- 
tion of  any  court  of  the  United  States.  It, 
therefore,  assumed  such  a  position  with  refer- 
ence to  the  foreclosure  suit,  that,  while  asking 
an  order  to  be  entered  discharging  the  receivers 
as  to  the  property  levied  on,  and  as  to  that  pro- 
posed to  be  levied  on,  for  taxes,  it  would  not  be 
bound  by  any  ruling  the  court  might  make. 
Still,  a  proper  respect  for  the  State  seemed  to 
require  that  the  court  should,  in  some  form,  in- 
dicate its  opinion  touching  ike  formal  sugges- 
tion that  it  had  overstepped  the  limits  of  its  ju- 
risdiction, accompanied  by  a  request  that  the 
court  would  revise  its  proceedings,  and  not  al- 
low the  sheriff,  having  in  his  hands  executions 
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for  taxes,  to  be  embatrassed  by  the  actual  pos- 
session and  control,  by  the  receivers  of  the  cir- 
cuit court,  of  the  property  of  the  Railroad  Com- 
pany. The  court  below  was  of  opinion  that  it 
had  jurisdiction  to  do  what  had  been  done, 
and  that  it  oudit  not  to  make  any  such  order  as 
that  suggested  by  the  Stttte.  But  it,  neverthe- 
less, directed  that  the  principal  sums,  claimed 
by  the  State  for  taxes,  should  be  paid  out  of  the 
proceeds  of  the  sale  of  the  mortgage  property, 
next  after  paying  judicial  costs.  It  declined  to 
make  any  provision  for  the  payment  of  penal- 
ti^  or  interest  upon  taxes.  The  record  shows 
that  the  principal  sums  declared  to  be  due  the 
State  have  been  received  by  it.  The  action  of 
the  circuit  court  was  based,  in  part,  upon  what 
were  regarded  as  the  settled  doctrines  of  the 
Supreme  Court  of  G^rgia,  in  respect  of  the 
right,  under  execution,  in  the  ordinary  form, 
and  not  specially  molded  for  that  purpose,  to 
seize  and  sell,  at  different  sales,  separate  por- 
tions of  a  railroad,  operated  under  franchises 
conferred  by  the  State  for  purposes  of  travel 
and  transportation.  Without  stopping  to  con- 
sider those  or  any  other  questions  of  law  sup- 
posed to  be  raised  by  the  State's  petition,  it  is 
sufficient  to  say  that  the  order,  denying  and 
dismissing  that  petition,  1$  not  one  which  the 
State  can  ask  this  court  to  review  upon  its  ap- 
peal ;  this,  for  the  reason  already  indicated,  if 
there  were  no  other,  that  the  order  did  not  con- 
clude the  State,  it  being  no  party  to  the  suit,  aa 
to  any  right  acquired  in  virtue  of  the  executions 
for  taxes.  It  was  not  an  adjudication  or  judi- 
cial determination  of  those  rights  as  between  the 
State  and  the  parties  to  the  foreclosure  suit.  If, 
by  law,  the  levies,  in  behalf  of  the  State,  were 
valid  to  the  extent  of  creating  a  prior  lien  in  its 
favor  for  taxes,  or  for  the  penalties  or  interest 
thereon,  as  to  which  questions  we  express  no 
opinion,  that  priority  was  not  siffected  or  dis- 
placed by  the  subsequent  possession  of  the 
property  by  the  receivers  in  the  foreclosure 
suit  In  no  legal  sense  has  the  State  been  in- 
jured by  the  order  dismissing  its  petition.  It 
may  not,  therefore,  claim,  as  matter  of  riglit, 
that  this  court  shall,  upon  this  appeal,  review 
the  action  of  the  court  below  in  declining  to 
surrender  possession  of  the  property  covered  by 
the  levies  under  the  executions  for  taxes. 

In  reference  to  that  part  of  the  final  decree 
of  foreclosure,  declaring,  as  between  the  jwr- 
ties  before  the  court,  that  the  State  was  not  en- 
titled to  penalties  or  interest  on  its  taxes,  we  re- 
mark, that  if  the  State,  not  being  a  party  to  ttte 
suit,  could  have  appealed  therefrom,  it  has  not 
done  so.  The  peUtion  of  August  S2,  1879, 
plainly  imports  that  the  appeal  pr^ed  for  was 
only  from  the  order  of  June  6,  1879,  denying 
and  dismissing  the  petition  of  June  8,  1879.  u 
is,  therefore,  not  competent  for  this  court,  upon 
the  present  appeal,  to  review  that  portion  of  the 
final  decree  relating  to  pendties  and  interest  on 
taxes.  Whether  the  State  is  concluded  by  any 
action  subsequently  taken  by  it  under  that  de- 
cree, or  whether  the  State  was  or  is  entitled 
to  penalties  and  interest  on  its  taxes,  are  ques- 
tions which  do  not  arise  upon  this  appeal,  and 
are  not  intended  to  be  decided. 

For  ihtte  reatcmt  the  decree  mutt,  on  VUm  op- 
peal,  be  Cffflrmed.    It  it  to  ordered. 

True  copy.  Test; 

James  H.  MoKenner,  Olerk,  Sup.  Court,  XJ.  8. 

oted-ioe  V.  8.,  588 ;  mxr.  8.,  Ik 

Digitized  by  VjOOQ  I 


Lakbdais  y.  Skith. 


801-80S 


CATHARINE  S.  LA17BDALE,  Admrx.  of 
Noah  Stutchcomb.  Deceased,  Appt. 

V. 

ADDISON  M.  SMITH,  LETITIA  ALLEN 
Ain>  SUSAN  0.  HALL. 

(See  S.  C,  U  Otto,  aU-SBS.) 

Xaei«t,  a  de/etue  in  equitjf — demurrer. 

*L  Courts  of  equMy  daay  relief  to  those  who  delay 
for  ID  anreasoDable  length  of  time  in  aaaertine 
tbeirelaliiH. 

t  U  tbecase,  as  stated  by  the  bill,  appears  to  be 
cue  wbicb  a  court  of  equity,  on  aooouat  of  the  state- 
meota  of  the  claim  or  the  laches  of  complainant, 
Tin  refuse  to  aid,  the  defendant  may  reskt  it  by 
demurer. 

[No.  117.] 
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PPEAL  from  tbe  Supreme  Ck>urt  of  the 
District  of  Columbia. 
Tbe  history  and  facts  of  the  case  appear  in 
the  oiHnion  of  the  conn. 
Mmn.  H.O.  ClMiykton.  T^mimu  J.  MiOer, 
C.  9.  Lee,  B.  B.  Leteit  and  C.  P.  Oidver,  for  ap- 
pellant. 

Mmn.  Job  Banuurd  and  Jame$  8.  Ei- 
utrdt,  tot  appdleea. 

Jfr.  Jvttiee  Harlan  delivered  tbe  opinion 
«f  tbe  court: 

It  baa  been  a  recognized  doctrine  of  courts  in 
eqnity,  from  the  very  b««inning  of  their  juris- 
wion,  to  wiUihoId  relief  from  those  who  have 
delijred  for  an  unreasonable  length  of  time  in 
MMTting  their  claims.  JSlmetulort'y.  Taylor,  10 
Wheat,  168;  PiaU  v.  VatHer,  9  Pet.,  416;  Maa- 
«Bt.  Kennedu,  8  How.,  222;  Badger  v.  Bad- 
*«■,  2  Wan.,  94  [C9  U.  8.,  XVIL,  888];  Choi- 
ftonideji  v.  Clinton,  2Jac.  &W.,l;28tory,Eq. 
Jnr.,  sec.  1520.  In  Wagner  \.  Baird,  7  How., 
^,  It  was  said  that  long  acquiescence  and 
laches  bjr  parties  out  of  possession  are  product- 
ire  of  much  hardship  and  injustice  to  others, 
*Dd  is  not  to  be  excused  except  by  showing 
s(Rne  actual  hindrance  or  impediment,  caused 
bj  the  fraud  or  concealment  of  the  party  in 
possession.  The  case  must  be  one  which  ap- 
P«ls  to  the  conacience  of  the  Chancellor. 

And,  contrary  to  the  view  pressed  in  argu- 
nxnt,  a  defense  grounded  upon  the  staleness 
ef  the  claim  asserted,  or  upon  tbe  gross  laches 
of  the  party  asserting  it,  may  be  made  by  de- 
arer, not,  neceseanly,  by  plea  or  answer.  A 
liferent  rule  has  been  annoimced  by  some  au- 
thon,  and  in  aome  adjudged  cases;  generally, 
kwrerer,  upon  the  authority  of  the  case  of 
ntBaiicfiHoraine^.  Browne,  efe.,  SBro.  Ch. 
W.  Xcnl  Thnrlow,  who  decided  that  case,  is 
in^arted  to  have  declared,  when  overruling  a 
•Burner  to  a  bill  charging  fraudulent  repre- 
*oMOtnm  as  to  the  value  of  an  estate,  and  pray- 
°>S  >n  acooant  of  rents,  profits,  etc.,  that  his 
"^tn  was  baaed  upon  the  ground  that  length 
^  time  proprio  jure,  was  no  reason  for  a  de- 
BntTcr;  that  it  was  only  a  conclusion  from 

"Bewl  notes  by  Mr.  jMtUee  ttam.am 


Koo.— JCoMtty  ;  HmOotfon*  of  action  in.    Bee  note 
to  Thomas  v.  Horvle,  8  U.  8.  (io  Wheat.),  140. 
.  Bokf  daiie(t/rnniiimKfl/((me<n;ou<tv.  Seenote 
to  Pmb  r.  ChrroU,  tt  vr&  (8  Oranch),  in. 
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facts,  showing  acquiescence,  and  was  not  mat- 
ter of  law|  and  that  he  could  not  allow  a  party 
to  av^il  himself  of  an  inference  from  facts  on 
a  demurrer.  But  in  Hovenden  v.  Lord  Ann«Aey, 
2  Sch.  &  L.,  607,  decided  in  1806,  Lmrd  Redes- 
dale  expressed  Us  disapproval  of  the  decision 
of  Lord  Thurlow,  as  reported  by  Brown,  and 
said  that  it  was  rendered  in  a  hurry,  when  the 
latter  was  about  to  surrender  the  seals,  and 
when  much  inlury  might  have  been  done  to 
parties  had  judgments  not  been  given  before 
the  latter  retfrea  from  office.  The  rule,  as  an- 
nounced in  Hovenden  v.  Lord  Annette)/,  was, 
"  That  when  a  party  does  not  by  his  bill  bring 
himself  within  the  rule  of  the  court,  the  other 
party  may  by  demurrer,  demand  judgment, 
whether  he  ouebt  to  be  compelled  to  answer. 
If  the  case  of  the  plaintiff,  as  stated  in  the  bill, 
will  not  entitle  bun  to  a  decree,  the  judgment 
of  the  court  may  be  required  by  aemurrer, 
whether  the  defendant  ought  to  be  compelled 
to  answer  the  bill."  That,  the  court  said,  was 
matter  of  the  law  of  a  court  of  equity,  to  be 
determined  according  to  its  rules  and  prin- 
ciples. 

Sudi  is,  undoubtedly,  the  established  doc- 
trine of  this  coiut  as  annoimced  in  many  cases. 
In  if<M!tccUv.  JSTennAi^,  «upra ,  the  court,speaking 
by  Ohief  Juetiee  Taney  .approved  the  rule  as  an- 
nouncea  by  Lord  Redesdale.  After  referring  to 
Piatt  V.  VatHer,  tupra,  and  to  McKnight  v.  Tatf- 
lor,  1  How.,  168,  and  Bowman  v.  WatAen,  la., 
189,  it  was  said,  that  "The  proper  rule  of 
pleading  would  seem  to  be  that  when  the  case 
stated  bpr  the  bill  appears  to  be  one  in  which  a 
court  of  equity  will  refuse  its  aid,  the  defend- 
ant should  De  permitted  to  resist  it  by  demurrer. 
And  as  the  laches  of  the  complainant  in  assert- 
ing his  claim'  is  a  bar  in  equity,  if  that  objec- 
tion is  apparent  on  the  bill  itself,  there  can  be 
no  good  reason  for  requiring  a  plea  or  answer 
to  bring  it  to  the  notice  of  the  court."  In  the 
more  recent  case  of  Badger  v.  Badger,  supra, 
the  coiut,  speaking  by  Mr.  Justice  Grier,  said 
that  a  party,  who  makes  an  appeal  to  the  con- 
science of  the  Chancellor,  "  Should  set  forth  in 
his  bill  specifically  what  were  the  impediments 
to  an  earlier  prosecution  of  his  claim;  how  he 
came  to  be  so  long  ignorant  of  his  rights,  and 
the  means  used  by  the  respondent  to  fraudu- 
lently keep  him  m  ignorance;  and  how  and 
when  he  first  came  to  a  knowledge  of  the  mat- 
ters alleged  in  his  bill;  otherwise  the  Chancel- 
lor may  justly^  refuse  to  consider  his  case,  on 
his  own  showing,  without  inquiry  whether  there 
is  a  demurrer  or  formal  plea  of  the  Statute  of 
Limitations  contained  in  the  answer."  B/iode 
Island  v.  Mastaehutetts,  IS  Pet.,  272. 

These  principles  are  decisive  of  the  case  be- 
fore us. 

By  duly  recorded  deed  of  JuW  18,  lS18,8igned 
by  John  P.  Yan  Ness,  his  wife  uniting  in  the 
.conveyance,  and  by  Noah  Stinchcomb,  the 
former  conveyed  to  the  latter,  at  a  fixed  annual 
rent,  lot  8,  square  455,  in  the  City  of  Washing- 
ton, to  have  and  to  bold,  etc.,  unto  Stinchcomb, 
his  executors,  administrators  and  assigns,  for 
the  term  of  ninety  years,  renewable  forever. 
Stinchcomb  entered  under  the  deed,  made  val- 
uable improvements  upon  the  lot,  and  remained 
in  possession  until  the  year  1888  or  1884,  when 
Van  Ness  repossessed  himself  of  tbe  premises, 
in  virtue  of  a  clause  in  the  deed  in  these  words: 
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"Provided,  almtyi,  that  if  the  said  rent  or  any 
part  thereof  shall  be  in  arrear  and  unpaid  for 
the  space  of  thirty  days  next  after  the  time  at 
which  the  same  is  reserved  to  be  paid,a8  alioTe, 
being  first  lawfully  demanded,  that  then  it  shall 
and  may  be  lawful  to  and  for  the  said  John.his 
heirs  and  assigns,  into  the  demised  premises  or 
any  part  thereof,  in  the  name  of  the  whole,  to 
re-enter,  and  the  same  to  have  again,  repossess, 
occupy  and  enjoy,  as  in  hit  or  their  former  «- 
taU,  until  all  such  arrearages  of  rent,  with  legal 
interest  from  the  time  at  which  said  rent  shall 
have  become  payable,  and  all  and  every  cost, 
charge  and  expense  incurred  by  reason  of  the 
non-payment  of  said  rent  shall  oe  lawfully  sat- 
isfied and  paid,  or  make  distress  therefor,  at  his 
or  their  option." 

Stinchcomb  died  on  the  11th  day  of  Febru- 
ary, 1841,  without,  so  far  as  the  bill  discloses, 
making  any  effort  to  repossess  himself  of  the 
property.  Van  Ness  died  in  184-,  and,  upon 
the  division  of  his  estate,  the  lot  in  question  was 
assigned  to  Sfatilda  E.  Van  Ness,  one  of  his 
heirs  at  law,  by  whom  it  was  subsequently  con- 
■veyed  to  Wm.  Q.  Deal  and  others.  The  pres- 
ent defendants  hold  the  premises  by  virtue  of 
the  before  mentioned  assignment  and  the  deed 
of  Matilda  E.  Van  Ness  and  her  assigns. 

The  complainant,  as  administrator  of  Stinch- 
comb, having  offered  and  now  offering  to  pay 
all  rents,  interest,  charges  and  costs,  which  may 
have  accrued  upon  the  property,  asks  a  decree 
permitting  her  to  redeem  toe  same,  and  ordei^ 
in^  an  account,  which  will  show,  as  well  the 
principal  and  interest  of  rents  in  arrear  due  de- 
fendants, as  the  rents  and  profits  received  by 
the  latter  since  they  entered  into  possession,set- 
ting  off  the  one  agunst  the  other. 

Such  is,  substantially,  the  case  made  by  the 
bill;  and  such  is  the  relief  asked,  notwithstand- 
ing suit  was  delayed  until  after  the  expiration 
of  about  forty-five  years  from  the  re-entrj'  of 
Van  Xess,  "as  in  his  ♦  »  •  former  estate," 
and  until  more  than  thirty  years  had  elapsed 
after  his  death  and  the  assignment  of  the  lot  in 
question  to  one  of  his  heirs  at  law. 

The  case  is  plainly  one  of  gross  laches  on  the 
part  of  Stinchcomb  and  those  claiming  under 
nim.  His  right  under  the  deed  of  1818,  to  re- 
possess himself  of  the  premises,  by  paying  rents 
and  charges  in  arrear,  accrued  the  moment  Van 
Ness  re-entered  in  1838  or  1834.  But  this  right 
could  not  last  forever.  Its  assertion  could  not 
be  safely  neglected  for  an  unreasonable  length 
of  time.  The  bill  discloses  no  plausible,  much 
less  sufficient,  explanation  of  the  long  delay  en- 
suing, after  1888,  without  any  movement  upon 
the  part  of  Stinchcomb,  his  representatives  or 
hein,  to  recover  the  property,  by  dischar^g 
the  rents  and  charges  in  arrear,  and  re-entenng, 
as  might  have  been  done,  in  jtursuance  of  the 
provisions  of  the  deed  of  1818.  On  the  con- 
trary, the  facts  set  out  in  the  bill  justify  the 
conclusion  either  that  Stinchcomb  elected,  in 
his  lifetime,  to  abandon  all  claim  upon  the  prop- 
erty and  leave  Van  Ness  in  possession,  as  m  his 
former  estate,  or  that  his  claim  was,  in  some 
way,  satisfactorily  arranged  or  discharged.  The 
complainant  and  those  whom  she  represents 
have  slept  too  long  upon  their  rights.  The 
peace  of  society  and  the  security  of  property  de- 
mand that  the  presumption  of  right,  aruing 
from  a  great  lapse  of  time,  without  ue  assertion 
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Thii  ig  an  action  broti^t  for  the  recovery  of 
datieg  alleged  to  hare  been  illegally  innxMed. 

The  following  is  the  agreed  statementof  facts, 
eo  for  as  necessarr  to  understand  the  case. 

The  plaintifts,  in  February  and  April,  1871, 
imported  into  the  Port  of  Boston  from  Liver- 
pool W8  packa^ies  of  tea,  and  entered  the  same 
m  warehouse  under  Iiond.  At  various  subse- 
qoent  dates,  the  plaintiff  'withdrew  these  teas 
tat  coDsnmpticHi.  These  teas  were  produced 
in  China.  The  defendant  assessed  and  plaint- 
ib  paid  to  the  defendant  as  Collector  of  Cus- 
toms, duties  thereon  at  the  rate  of  fifteen  cents 
per  pound,  and  in  addition  a  duty  of  10  per 
ent  ad  ttUorem,  paying  the  latter  amount  undet 

Sit  The  defendant  assessed  and  exacted  the 
of  fifteen  cents  per  pound  under  the  pro- 
18  of  section  21  of  the  Act  of  July  14, 1870, 
It  Stat,  at  L. .  2M, which  provides  tliat  after  the 
Silt  day  of  December,  1870,  in  lieu  of  the  duties 
BOW  imposed  by  law  on  the  articles  hereinafter 
aomerated  or  provided  for,  imported  from  for- 
eign conntries,  there  shall  be  levied,  collected 
IM  paid  the  following  duties  and  rates  of  duties, 
that  is  to  say,  on  teas  of  all  kinds,  fifteen  cents 
per  pound.  The  defendant  assessed  and  exacted 
tbe  additional  duty  of  10  per  cent  ad  talorem 
nder  the  provision  of  section  6  of  the  Act  of 
March  8, 186S,  13  Stat,  at  L.,  491,  which  pro- 
tides  that  "  There  sliall  be  hereafter  collected 
and  paid  on  all  goods,  wares  and  merchandise 
of  the  growth  or  produce  of  countries  (east)  of 
the  Cape  of  Good  Hope  (except  raw  cotton  and 
nw  «ilk  as  reeled  from  the  cocoon,  or  not  fur- 
ther advanced  than  tram,  thrown,  or  organsine) 
when  imported  from  places  west  of  the  Cape  of 
Good  Hope,  a  duty  of  ten  per  cent  ad  valorem, 
in  addition  to  the  duties  imposed  on  any  such 
articles  when  imported  directly  from  the  place 
or^aces  of  their  growth  or  production." 

The  circuit  court  gave  Judgment  for  the 
plaintiff,  and  tbe  easels  brought  here  by  writ 
of  error.  The  sole  question  is,  whether  the  ad- 
ditioiial  duty  of  10  per  cent  ad  valorem  was  or 
'vaa  not  lawfully  exacted  ;  and  this  depends  on 
the  question  whether  tbe  provision  of  the  Act 
of  1865,  for  the  payment  of  10  per  cent  on  goods 
gt>duced  in  countries  east  of  Uie  Cape  of  Qood 
Hope  when  imported  from  places  west  of  the 
Cape,  was  a  general  commercial  regulation  for 
the  encouragement  of  direct  trade  with  those 
countries,  as  wdl  as  for  tbe  benefit  of  Ameri- 
ca (hipping,  or  whether  it  was  intended  simply 
»  an  increase  of  duties  for  purposes  of  revenue. 
If  the  former,  it  would  be  independent  of  the 
duties  imposed  on  the  articles,  and  would  not 
Ik  repealed  by  a  modification  of  them  ;  if  the 
latter,  the  result  might  tte  different.  We  are  of 
opinion  that  it  was  Intended  as  a  general  regu- 
lation of  commerce.  The  object  of  the  law  was 
to  favor  direct  importation  from  countries  east 
of  tbe  Cape,  without  regard  to  the  amount  of 
duties  imposed  on  the  aracles  imported.  These 
■niriit  be  more,  or  might  be  less,  or  might  be 
Dotning ;  yet,  the  10  per  cent  ad  valorem  was  to 
l>e  paid  if  Uie  articles  were  imported  from  places 
west  of  the  Cape.  This  would  incidentallv  ben- 
efit our  own  shipping,  as  that  principally  em- 
pJoyed  in  tbe  direct  trade;  whereas,  importation 
of  tbe  same  goods  to  European  ports,  and  thence 
to  this  country,  -would  generally  be  made  in  f  or- 
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ence  since  1861.  The  successive  enactments 
were  as  follows: 

(Stat  August  5, 1861,  ch.  46,  sec.  8):  "That 
all  articles,  goods,  wares  and  merchaindise  im- 
ported from  beyond  the  Cape  of  Qood  Hope  in 
foreign  vessels,  not  entitled  by  reciprocal  trea- 
ties to  be  exempt  from  dlscruninatmg  duties, 
tonnage  and  other  charges,  and  all  uUier  arti- 
cles, goods,  wares  and  merchandise  not  imported 
direct  from  the  place  of  their  growth  or  produc- 
tion, or  in  foreign  vessels,  entitled  by  recipro- 
cal treaties  to  be  exempt  from  discriminating 
duties,  tonnage  and  other  charges,  shall  be  suf 
iect  to  pay,  in  addition  to  the  duties  imposed 
by  this  Act,  ten  per  centum  ad  talorem;  Pro- 
vided, That  this  rule  shall  not  apply  to  goods, 
wares  and  merchandise  importer  from  teyond 
the  Cape  of  Qood  Hope  in  American  vessels." 
12  Stat,  at  L.,  292. 

(Stat.  July  14, 1862,  ch.  163,  sec.  14):  "  That, 
from  and  after  the  day  and  year  aforesaid,  there 
shaU  be  levied,  collected  and  paid  on  all  goods, 
wares  and  merchandise  of  the  growth  or  pro- 
duce of  countries  beyond  the  Cape  of  Gfood 
Hope,  when  importedf  from  places  this  side  of 
the  Cape  of  Qood  Hope,  a  duty  of  ten  per  cent 
ad  talorem,  and  in  addition  to  the  duties  im- 
posed on  any  such  articles  when  imported  di- 
rectly from  the  place  or  places  of  their  growth 
or  production."    12  Stat,  at  L.,  657. 

The  Act  of  March  8,  1863,  ch.  77,  sec.  2  [12 
Stat  at  L.,  742],  simply  exempted  from  the 
operation  of  the  law,  cotton  and  raw  silk  as 
reeled  from  the  cocoon. 

The  18th  section  of  the  new  Tariff  Act  of 
June  80,  1864,  ch.  171  [18  Stat,  at  L.,  216],  re- 
pealed and  re-enacted  the  Cape  Law  of  1862, 
only  changing  the  words  "  beyond  the  Cape  " 
to  "east  of  the  Cape,"  and  the  words  "this 
side"  to  "  west." 

The  Act  of  Mareh  8,  1866,  ch.  80,  sec.  6, 
which  is  the  law  now  under  consideration,  is 
set  out  in  the  statement  of  facts.  This  statute 
remained  in  force  until  supplied  by  the  8d  sec- 
tion of  the  Tariff  Act  of  1872,  which  was  coucb^l 
in  the  same  terms  (only  adding  wool  to  the  ex- 
cepted articles),  and  is  still  in  force. 

It  wiU  be  observed  that  the  first  of  these  laws 
(that  passed  in  1861)  imposed  the  additional  10 
per  cent  ad  talorem  on  goods  Imported  in  for- 
eign vessels  from  beyond  the  Cape,  unless  they 
were  exempt  from  (uscriminating  duties  by  re- 
ciprocal treaty,  and  goods  imported  in  Ameri- 
can ships  were  ex  itMuttria  exempted  from  the 
burden.  But  it  is  obvious  that  this  law  would 
have  failed  to  reach  the  object  intended,  since 
it  would  have  been  a  dead  letter  in  all  cases 
where  we  had  reciprocal  treaties  with  other  Na- 
tions, placing  their  ships  on  an  equality  "viWh 
our  own.  Tne  next  enactment,  therefore,  left 
out  the  reference  to  foreign  ships  and  propound- 
ed the  regulation  in  the  form  which  has  ever 
since  been  substantially  followed.  It  imposed 
the  additional  10  per  cent  ad  talorem  on  the  prod- 
ucts of  countries  beyond  or  east  of  the  Cape 
of  Ctood  Hope,  when  imported  from  places  this 
side,  or  west  of,  the  Cape.  By  this  means  the 
direct  trade  was  distinctly  favored  and,  with- 
out expressly  making  any  discrimination  be- 
tween domestic  and  foreign  vessels,  the  desired 
encouragement  in  favor  of  the  former  was  sub- 
stantially attained. 

It  will  also  be  observed  that  tbe  provision  was 
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successively  renewed  in  the  different  customs 
laws  without  regard  to  the  modifications  made 
in  the  duties  themselves,  or  the  changes  made 
in  the  free  list. 

It  was  very  early  contended  by  importers  that 
the  law  was  not  intended  to  affect  goods  which 
were  on  the  free  list,  and  exempt  from  any  duty; 
a  position  somewhat  plausible  from  the  words 
of  Uie  law,  which  were  these:  "A  duty  of  10 
per  cent  ad  valorem,  in  addition  to  the  duties 
now  imposed  on  any  such  articles."  It  was 
argued  that  the  10  per  cent  could  not  be  said  to 
be  "in  addition  to  the  duties  now  imposed," 
where  no  duties  were  imposed.  But  such  a  con- 
struction would  evidently  have  defeated  the 
purpose  of  the  law;  and  accordingly,  it  was  de- 
cided by  this  court  in  the  case  of  Hodden  v.  CW- 
Uctor,  5  Wall.,  107 [72 U.  S.,  XVIII.,  518],  that 
the  Act  of  1863  (which  was  then  under  consid- 
eration) did  apply  to  goods  which  at  the  date  of 
the  Act  were  dutv  free,  as  well  as  to  those  which 
were  subject  to  duty.  Reliance  was  placed  in 
that  case,  it  is  true,  on  the  literal  phraseology 
of  the  law;  but  the  judgment  of  the  court  was 
in  conformity  with  the  clear  intent  of  the  leg- 
islature, as  we  have  supposed  it  to  be. 

The  same  conclusion  was  come  to  in  the  case 
of  8lwrge»  v.  OoUeetor,  12  Wall.,  19  [79  U.  8., 
XX.,  2S5],  in  expounding  the  Act  of  1865,  the 
one  now  before  us.  The  court,speaking  through 
Mr.  Juitice  Clifford,  referred  to  the  evident  pur- 
pose of  Congress,  not  only  to  augment  the  rev- 
enue, but  to  make  a  discrimination  "in  favor  of 
the  direct  trade."    Pp.  26,  27. 

In  conformity  with  the  principle  of  these  de- 
cisions, we  are  of  opinion  that  the  law  in  ques- 
tion continues  in  force  in  reference  to  all  goods 
not  expressly  exempted  from  its  provisions, 
whether  dutiable  or  free,  and  whether  new 
duties  im^iosed  are  declared  to  be  in  lieu  of  all 
other  duties  or  not.  Such  a  declaration  is  a 
mere  formula  to  indicate  that  the  duties  newly 
imposed  are  to  take  the  place  of  and  supersede 
the  previous  duties  specially  imposed  in  the  tar- 
iff schedules,  and  not  to  abrogate  any  general 
commercial  regulations  not  expressly  men- 
tioned. The  duties  on  tea  have  been  several 
times  changed  since  1861 ;  but,  in  our  view.these 
changes  have  only  had  reference  to  the  ordinary 
duties  imposed  for  the  purposes  of  revenue  only, 
and  not  to  the  standing  regulation  which  we  are 
considering.  In  1861,  the  regular  duty  on  tea 
was  fixed  at  fifteen  cents  per  poimd;  in  1864,  at 
twenty-flve  cents;  in  1870,  at  fifteen  cents;  and 
in  1872  it  was  placed  with  coffee  on  the  free  list. 
In  1861,  1861  and  1870,  the  duty  was  fixed  in 
the  general  tariff  laws  of  those  years  respective- 
ly; uie  first  two  of  which  also  contain  the  Cape 
clause  discriminating  in  favor  of  direct  importa- 
tion. The  Tariff  Act  of  1870  did  not  re-enact 
this  clause,  but  neither  was  it  repealed;  it  re- 
mained in  force  as  enacted  in  1865,  imtil  re-en- 
acted in  the  general  Tariff  Act  of  1872.  We 
do  not  think  that  it  was  necessary  to  re-enact  it 
in  1870,  in  order  to  make  it  operative  upon 
those  imports  within  its  scope,  the  duties  on 
which  were  revised  by  that  Act.  The  object 
of  that  revision  was  to  readjust  the  regular 
schedule  of  duties  not  to  inter^re  with  the  Cape 
Rule  as  a  regulation  of  commerce,  or  any  otiber 
general  regmation  not  expressly  mentioned  or 
referred  to  in  the  Act,  and  not  repugnant  to  its 
provisions.  Both  laws  could  stand  together 
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without  repugnancy.  The  Cape  Rule  contained 
in  the  Act  of  186S  could  only  be  regarded  as  re- 
pealed by  implication,  if  repealed  at  all ;  and, 
considermg  the  object  and  purpose  of  the  role, 
such  an  implication  was  not  necewarily  involv- 
ed in  the  Act  of  1870  and,  therefore,  will  not 
be  inferred. 

It  is  urged,  however,  that  the  case  of  Oautier 
V.  ArOiur,  104  U.  S.,  845  [XXVI.,  778],decideft 
adversely  to  the  view  now  en>resBed.  But  an 
examination  of  that  case  will  show  that  the 
principle  of  construction  which  we  have  sug- 
gested was  approved  in  the  opinion  of  the  court. 
That  was  the  case  of  plumbago  imported  in  a 
French  vessel  direct  from  Ceylon  in  1878.  The 
Act  of  June  6,  1872  [17  Stat,  at  L.,  230],  had 
exempted  plumbago  from  all  duty,  but  the  17Ui. 
section  of  the  Act  of  1864  had  imposed  a  dis- 
criminating duty  of  10  per  cent  ad  valorem,  in 
addition  to  the  duties  imposed  by  law  on  all 
Koods  imported  in  foreign  vessels,  except  where 
by  treaty  such  vessels  were  entitled  to  the  same 
privileges  as  American  vessels.  The  court  in- 
timated that  if  the  Act  of  187^  had  done  nothing 
more  than  to  exempt  the  article  from  duty,  the 
Act  of  1864  would  still  be  operative.  The  court, 
in  its  opinion,  says:  "A  construction  of  the  sec- 
tion, in  harmony  with  this  view,  is  not  an  un- 
reasonable one.  In  our  judgment  it  best  carries 
out  the  purposes  of  the  Act  imposing  a  discrim- 
ination; and  it  conforms  to  the  construction 
which  this  court,  in  Hodden  v.  CoUeetor,  report- 
e<l  in  the  5th  of  Wallace,  gave  to  the  succeed- 
ing section  of  the  same  Act."  The  opinion 
then  goes  on  to  notice  that  the  Act  of  18'^  does 
contain  something  more;  that  the  general  repeal- 
ing clause  repeals  all  Acts  and  yMta  of  Acts  in- 
consistent with  its  provisions,  excepting  certain 
other  Acts,  among  which  the  discriminating  sec- 
tion of  the  Act  of  1864  is  not  mentioned  ;  and 
the  opinion  adds:  "Both  from  the  general  lan- 
guage of  the  repealing  clause  and  the  enumera- 
tion of  the  provisions  of  Acts  excepted  from  it, 
we  are  forced  to  conclude  that  it  was  the  inten- 
tion of  Congress  to  put  an  end,  so  far  as  the  free 
list  in  the  5th  section  of  the  Act  of  1872  is  con- 
cerned, to  the  operation  of  the  discriminating 
Act  of  1864."  It  is  only  necessary  to  observe 
that  the  Act  of  July  14, 1870  [16  Stat,  at  L. ,  266], 
on  whidi  the  defendants  in  error  rely  in  respect 
to  the  du^  on  teas,  contained  no  such  repeaUng 
clause.  We  do  not  see,  therefore,  that  the  case 
of  Oautier  v.  Art/iur,  contravenes  the  conclu- 
sion to  which  we  have  come. 

The  judgment  of  the  Oireuit  Court  muH  be  re- 
verted and  the  eaute  remanded,  with  directions  t» 
award  a  new  trial. 

True  copy.   Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  V.  8. 


JULIUS  N.  ST.  CLAIR  ET  al.,  Plfft.  in  Err., 

e. 

WILLIAM  M.  COX. 

(Sees.  C,  18  Otto,  SGO-Sao.) 

StcAijudgmenti,  when  tcJid—eertiee  of  proeett — 
lerviee  on  foreign  oorporation — terviee  on- 
agent. 

1.  Ju^Kinents  of  the  state  oourts  estsblWiIng  per- 
sonal demands  have  validity  or  Import  verity  only 
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wiMn  tfasr  hare  been  rendered  upon  penoDal  ctt»> 
tioa  of  the  party,  or  o{  those  empowered  to  receive 
prooea  for  Dim,  or  upon  his  voluntary  appearance. 

£  This  doetilne  appbai,  In  all  its  foroe,  to  personal 
Judgmeots  of  state  oourts  against  f  orelsn  corpora^ 
tjoos.  Serving  process  on  their  ageniB  In  other 
Mates,  for  matters  within  the  sphere  of  their  a^ncy, 
li,  in  eSect,  serving  process  on  them,  if  the  service 
te  apon  suoh  uents  as  may  be  properly  deemed  rep- 
KMutatlves  of  the  foreign  corporation. 

llhe  service  of  a  oopy  of  the  writ)  as  a  summons, 
npoaaa  sgeat  of  a  foreign  corporation,  is  not  suffi- 
eieat  to  gtn  Jurisdiction  to  a  state  court  to  render  a 
penooal  Judgment  against  it,  unless  it  appears  in 
me  record  that  the  corporation  is  engaged  In  busi- 
msin  the  State,  and  the  agent  be  appointed  to  act 
tbere. 

i.  The  transaction  oT  business  by  a  corporation  In 
tlie  State,  appearing,  a  certificate  of  service  by  the 
proper  offlcer  on  a  person  who  is  Its  agent  tbc««.  Is 
nlBeleat  prima  facie  evidence  that  the  agent  repre- 
HDted  the  company  in  the  business.  But  the  corpo- 
ntlon  may,  when  the  record  is  offered  as  evidence 
Id  soother  State,  show  ttiat  the  agent  stood  in  no 
■Kb  lepiesentanve  character  to  the  company  as 
«wild  Justtfy  the  service  of  the  writ  on  him. 
[No.  71. 

Submitted  Not.  7,  ISSi.    JkddtdDee.  IS,  ISSg. 

Pi  ERROR  to  the  Circuit  Courtof  the  United 
States  for  the  £asteni  District  of  Michigan. 
The  history  of  the  case  and  a  statement  of 
the  facts  appotr  in  the  opinion  of  the  court. 
Jfr.  C.  8.  Walker,  for  pkintifts  in  error. 
Mmrt.  Don  H.  Dieldaaoii,  H.  M.  Duf- 
fii  and  Lni  T.  Qriffin,  for  defendant  in  er- 
lor. 

JA".  JutUee  TUML  delivered  the  opinion  of 
the  court: 

This  action  was  brought  by  the  plaintifF  in 
the  court  below,  to  recover  the  amount  due  on 
two  pomisaoiT'  notes  of  the  defendants,  each 
for  the  sum  of  |2,500,  bearing  date  on  the  2d 
of  August,  1877,  and  payable  five  months  after 
date  to  the  order  of  the  Winthrop  Mining  Com- 
pany, at  the  Qerman  National  Bank,  in  Chica- 
go, with  interest  at  the  rate  of  7  percent  per  an- 
aom. 

To  the  action  the  defendants  set  up  various 
defenses  and,  amon^  others,  substantially  these: 
tbat  the  consideration  of  the  notes  had  failed; 
that  they  were  given  with  two  others  of  like 
tenor  and  amount  to  the  Winthrop  Mining  Com- 
'  paoy  ,a  corporation  created  imder  the  laws  of  Illi- 
■ms,  in  part  payment  for  ore  and  other  property 
sold  to  the  defendants  upon  a  representation  as 
loitsqnantt^.which  provedtobe  incorrect;  that 
only  a  portioa  of  the  quantity  sold  was  ever  de- 
livocd,  and  that  the  value  of  the  deficiency  ex- 
ceeded the  amount  of  the  notes  in  suit;  that  at 
the  conunoicement  of  the  action,  and  before  the 
truisfer  of  the  notes  to  the  plamtilF,  the  Win- 
throp Mining  Company  was  mdebted  to  the  de- 
fendants in  a  large  sum,  viz.:  $10,000,  upon  a 
jodgmeat  recovered  by  them,  in  the  Circuit 
Oxnt  of  Marquette  County,  in  the  State  of 
Midiigan,  and  that  the  notes  were  transferred 
to  him  after  their  maturity  and  dishonor,  and 
ifter  he  had  notice  of  the  defenses  to  them. 

On  the  trial,  evidence  was  given  bv  the  de- 
fendants tending  to  show  that  the  plamtifF  was 
Dot  a  botta  fide  holder  of  the  notes  for  valtie.  A 
oeftified  copy  of  that  judgment  was  ^so  pro- 
doeed  by  them  and  offered  in  evidence,  but  on 
liis  objection  that  it  had  not  been  shown  that 
the  court  had  obtained  jurisdiction  of  the  parties 
it  was  excluded,  and  to  the  exclusion  an  excep- 
tion was  taken.    The  jury  found  for  him  for 
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the  full  amount  claimed,  and  judgment  having 
heen.entered  thereon,  the  defendants  brought 
the  case  here  for  review.  The  ruling  of  the 
court  below  in  excluding  the  record  constitutes 
the  only  error  assigned. 

The  judgment  of  the  Circuit  Court  in  Michi- 
gan was  rendered  in  an  action  commenced  by 
attachment.  If  the  plaintiffs  in  that  action  were, 
at  its  commencement,  residents  of  the  State,  of 
which  some  doubt  is  expressed  by  counsel,  the 
jurisdiction  of  the  court,  under  the  writ,  to  dis- 
pose of  the  property  attached  cannot  be  doubted, 
so  far  as  was  necessary  to  satisfy  their  demand. 
No  question  was  raised  as  to  the  validity  of 
the  judgment  to  that  extent.  The  objection 
to  it  was  as  evidence  that  the  amount  rendei«d 
was  an  existing  obUgation  or  debt  against 
the  company.  If  the  court  bad  not  acquired 
jm-isdiction  over  the  company,  the  judgment 
established  nothing  as  to  its  liability,  teyond 
the  amount  which  the  proceeds  of  the  property 
discharged.  There  was  no  appearance  of  the 
company  in  the  action,  and  judgment  against 
it  was  rendered  for  $6,450  by  default.  The 
offlcer,  to  whom  the  writ  of  attachment  was  is- 
sued, returned  that,  by  virtue  of  it,  he  had 
seized  and  attached  certain  specified  personal 
property  of  the  defendant,  and  had  also  served 
a  copy  of  the  writ,  with  a  copy  of  the  inventory 
of  the  property  attached,  on  the  defendant,  "By 
dehvering  the  same  to  Henry  J.  Colwell,  Esq., 
agent  of  the  said  Winthrop  Mining  Company, 
personally,  in  said  cotinty." 

The  Uws  of  Michigan  provide  for  attaching 
property  of  absconding,  fraudulent  and  non- 
resident debtors  and  of  foreign  corporations. 
They  require  that  the  writ  issued  to  the  sheriff, 
or  other  offlcer  by  whom  it  is  to  be  served,  shall 
direct  him  to  attach  the  property  of  the  defend- 
ant, and  to  summon  him  if  he  be  found  within 
the  county,  and  also  to  serve  on  him  a  copy  of 
the  attacmnent  and  of  the  inventory  of  the  prop- 
erty attached.  They  also  declare  that  where  a 
Copy  of  the  writ  of  attachment  has  been  person- 
ally served  on  the  defendant,  the  same  proceed- 
ings may  be  had  thereon  in  the  suit  in  all  re- 
spects as  upon  the  return  of  an  original  writ  of 
summons  personally  served,  where  suit  is  com- 
menced by  such  summons.  2  Comp.  Laws, 
1071,  sees.  6807.  6418. 

They  also  provide,  in*  the  chapter  regulating 
proceedings  by  and  against  corporations,  that 
"  Suits  against  corporations  may  be  commenced 
by  original  writ  of  summons,  orbv  declaration, 
in  the  same  manner  that  personal  actions  may 
be  commenced  against  individuals;  and  such 
writ  or  a  copy  of  such  declaration,  in  any  suit 
against  a  corporation,  may  be  served  on  the  pre- 
siding offlcer,  the  cashier,  the  secretary  or  the 
treasurer  Uiereof ;  or,  if  there  be  no  such  officer, 
or  none  can  be  found,  such  service  may  be  made 
on  such  other  offlcer  or  member  of  such  corpo- 
ration, or  in  such  other  manner  as  the  court  in 
which  such  suit  is  brought  may  direct; "  and 
that  "  In  suits  commenced  by  attachment  in 
favor  of  a  resident  of  tliis  State  against  any  cor- 
poration created  by  or  under  the  laws  of  any 
other  State,  government,  or  cotmtry,  if  a  copy 
of  such  attaichment,  and  of  the  inventory  of 
property  attached,  shall  have  been  personally 
served  on  any  offlcer,  member,  clerk,  or  agent 
of  such  corporation  within  this  State,  the  same 
proceedings  shall  be  thereupon  had,  and  with 
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like  effect,  as  in  case  of  an  attachment  against 
a  natural  person,  which  slmll  have  been  returned 
served  in  like  manner  upon  the  defendant."  2 
Comp.  Laws,  1871,  sees.  6544,  6550. 

The  courts  of  the  United  States  only  regard 
judgments  of  the  state  courts  establishing  per- 
sonS  demands  as  having  validity  or  as  import- 
ing verity  where  they  have  been  rendered  upon 
personal  citation  of  the  party,  or,  what  is  the 
same  thing,  of  those  empowered  to  receive  proc- 
ess for  him,  or  upon  his  voluntary  appearance. 

In  Pennoyer  v.  Neff  we  had  occasion  to  con- 
sider at  length  the  manner  in  which  state  courts 
can  acquire  jurisdiction  to  render  a  personal 
iudgment  against  non-residents,  which  would 
be  received  as  evidence  in  the  Federal  courts; 
and  we  held  that  personal  service  of  citation  on 
the  party  or  his  voluntary  appearance  was, 
with  some  exceptions,  essential  to  the  jurisdic- 
tion of  the  court.  The  exceptions  related  to 
those  cases  where  proceeding  are  taken  in  a 
State  to  determine  the  atatu*  of  one  of  its  citi- 
zens towards  a  non-resident,  or  where  a  party 
has  agreed  to  accept  a  notification  to  others  or 
service  on  them  as  citation  to  himself .  95  U.  B., 
714rXXIV.,565]. 

The  doctrine  of  that  case  applies,  in  all  its 
force,  to  personal  judgments  of  state  courts 
against  foreign  corporations.  The  courts  ren- 
dering them  must  have  acquired  jurisdiction 
over  the  party  by  personal  service  or  voluntary 
appearance,  whether  the  party  be  a  corporation 
or  a  natural  person.  There  is  only  this  differ- 
ence: a  corporation  being  an  artificial  being  can 
act  only  through  agents,  and  only  through  them 
can  be  reached,  and  process  must,  therefore,  be 
served  upon  them.  In  the  State  where  a  corpora- 
tion is  formed,  it  is  not  difficult  to  ascertain  who 
are  authorized  to  represent  and  act  for  it.  Its 
charter  or  the  statutes  of  the  State  will  indicate 
In  whose  hands  the  control  and  management  of 
itsaffairs  are  placed.  Directors  are  readily  found, 
as  also  the  officers  appointed  by  them  to  man- 
age its  business.  But  the  moment  the  bound- 
ary of  the  State  is  passed,  difficulties  arise;  it  is 
not  so  easy  to  determine  who  represent  the  cor- 
poration there  and  under  what  circumstances 
service  on  them  will  bind  it. 

Formerly  it  was  held  that  a  foreign  corpora- 
tion could  not  be  sued  in  an  action  for  the  re- 
covery of  a  personal  demand  outside  of  the  State 
by  which  it  was  chartered.  The  principle  that 
a  corporation  must  dwell  in  the  place  of  its 
creation,  and  cannot,  as  said  by  Chief  Justice 
Taney,  migrate  to  another  sovereignty,  coupled 
with  the  doctrine  that  an  officer  of  the  corpo- 
ration does  not  carry  his  functions  with  him 
when  he  leaves  his  State,  prevented  the  main- 
tenance of  personal  actions  against  it.  There 
was  no  mode  of  compelling  its  appearance  in 
the  foreign  jurisdiction.  Legal  proceedings 
there  against  it  were,  therefore,  necessarily  con- 
fined to  the  disposition  of  such  property  be- 
longing to  it  as  could  be  there  found;  and  to 
authorize  them  legislation  was  necessary. 

In  if  Queen  v.  Middletown  Mfg.  Co.,  decided 
in  1819,  the  Supreme  C!ourt  of  New  York,  in 
considering  the  question  whether  the  law  of 
that  State  authorized  an  attachment  against  the 
property  of  a  foreign  corporation,  expressed  the 
opinion  that  a  foreign  corporation  could  not  be 
sued  in  the  State,  and  gave  as  a  reason  that  the 
process  must  be  serveof  on  the  head  or  princi- 
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pal  officer  within  the  jurisdiction  of  the  sover- 
eignty where  the  artificial  body  existed;  observ- 
ing that,if  the  president  of  a  bank  went  to  New 
York  from  another  State  he  would  not  repre- 
sent the  corporation  there;  and  that  "His  func- 
tions and  his  character  would  not  accompany 
him  when  he  moved  beyond  the  jurisdiction  of 
the  government  under  whose  laws  lie  derived 
this  character."  16  Johns.,  6.  The  opinion 
thus  expressed  was  not,  perhaps,  necessary  to 
the  decision  of  the  case;  but,  nevertheless,  it  has 
been  accepted  as  correctly  stating  the  law.  It  was 
cited  with  approval  by  the  Supreme  Court  of 
Massachusetts,  hi  1834,  'm  Peekham  v.  North 
Pari*!i  in  Haverhiil,  the  court  adding  that  all 
foreign  corporations  were  without  the  jurisdic- 
tion of  the  process  of  the  courts  of  the  Com- 
monwealth.  16  Pick.,  286.  Similar  enres- 
sions  of  opmion  are  found  in  numerous  aocia- 
ions,  accompanied  sometimes  with  suggestions 
that  the  doctrine  might  be  otherwise  ii  the  f  or^ 
eign  corporation  sent  its  officer  to  i-eside  in  Uie 
State,  and  transact  business  there  on  its  account. 
Libbey  v.  Hodgdon,  9  N.  H.,  397;  Moulin  v.  Jm. 
C'o.,4Zab.  (N.  J.),  228. 

This  doctrine  of  the  exemption  of  a  corpora- 
tion from  suit  in  a  State  other  than  that  of  its 
creation,  was  the  cause  of  much  inconvenience 
and  often  of  manifest  injustice.  The  great  in- 
crease in  the  number  of  corporations  of  late 
years,  and  the  immense  extent  of  their  busineaB, 
only  made  this  inconvenience  and  injustioe 
more  frequent  and  marked'.  Corporations  now 
enter  into  fdl  the  industries  of  the  country.  The 
business  of  banking,  mining,  manufacturing, 
transportation  and  insurance  is  almost  entirefy 
carried  on  by  them,  and  a  large  portion  of  the 
wealth  of  the  country  is  in  their  hands.  Incor- 
porated under  the  laws  of  one  State,  they  carry 
on  the  most  extensive  operations  in  other  Statea. 
To  meet  and  obviate  this  inconvenience  and  in- 
justice, the  Legislatures  of  several  States  int^ 
posed  and  provided  for  service  of  process  on  of- 
ficers and  agehts  of  foreign  corporations  doing 
business  therein.  Whilst  the  theoretical  and 
legal  view,  that  the  domicil  of  a  corporation  ia 
only  in  the  State  where  it  is  created,  -was  ad- 
mitted, it  was  perceived  that  when  a  foreign 
corporation  sent  its  officers  and  agents  into 
other  States  and  opened  offices  and  carried  on 
its  business  there,  it  was,  in  effect,  as  much  rn>- 
resented  by  them  there  as  in  tiie  State  of  iti 
creation.  As  it  was  protected  by  the  lawa  of 
those  States,  allowed  to  carry  on  its  business 
within  their  borders  and  to  sue  hi  their  coxirts, 
it  seemed  only  right  that  it  should  be  held 
responsible  in  those  courts  to  obligations  and 
liabilities  there  incurred. 

All  there  is  in  the  legal  residence  of  a  corpo- 
ration in  the  State  of  its  creation,  consists  in  the 
fact  that  by  its  laws  the  corporators  are  asso- 
ciated together  and  allowed  to  exercise  as  a 
body  certain  functions,  with  a  right  of  succes- 
sion in  its  members.  Its  officers  and  agents  con- 
stitute all  that  is  visible  of  its  existence;  and 
they  may  be  authorized  to  act  for  it  without  as 
well  as  witiiin  the  State.  There  would  seem, 
therefore,  to  be  no  sound  reason  why,  to  the 
extent  of  their  agency,  they  should  not  be  equal- 
ly deemed  to  represent  it,  in  the  States  for  whidi 
tnev  are  respectively  appointed,  when  it  is 
called  to  legal  responsibility  for  thdr  transac- 
tions. 
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The  case  ia  unlike  that  of  suits  ag^nst  indi- 
viduak.  They  can  act  by  themselves,  and  up- 
4»  them  process  can  be  diiectly  served,  but  a 
corpontiOD  can  only  act  and  be  reached  through 
ageats.  Serving  process  on  its  agents  in  other 
Stales,  for  matters  within  the  sphere  of  their 
agency,  is,  in  effect,  serving  process  on  it  as 
much  ac  as  if  such  agents  resided  in  the  State 
There  It  was  created. 

A  corporation  of  one  State  cannot  do  bust- 
nes8  in  another  State  without  the  letter's  con- 
salt,  express  or  implied,  and  that  consent  may 
be  accompanied  with  such  conditions  as  it  may 
think  proper  to  impose.  As  said  by  this  court 
la  Im.  Co.  V.  F^neh,  "These  conditions  must 
be  deemed  valid  and  effectual  by  other  States 
and  by  this  court,  provided  they  are  not  refiug- 
naot  to  the  Constitution  or  laws  of  the  United 
States  nor  inconsistent  with  those  rules  of  public 
law  which  secure  the  jurisdiction  and  author- 
ity of  each  State  from  encroachment  by  all 
auere,  or  that  principle  of  natural  Justice  which 
forbids  condemnation  without  opportunity  for 
defense."  18  How.,  407  [69  U.  €.,  XV.,  462]; 
Pavl  V.  TiTuinia.  8  WalL,  181  [75  U.  S.,XIX:, 
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;  State  may,  therefore,  impose  as  a  condi- 
tioD  upon  which  a  foreign  corporation  shall  be 
permitted  to  do  business  within  her  limits,  that 
naiiall  stipulate  that,in  any  litigation  arising  out 
of  its  traiuactions  in  the  State,  it  will  accept  as 
anffident  the  service  of  process  on  its  agents  or 
penons  specially  designated  ;  and  the  condition 
would  he  eminently  fit  and  Just.  And  such  con- 
dition and  stipulation  may  be  implied  as  well 
at  ezpreased.  If  a  State  permits  a  foreign  cor- 
porsoon  to  do  business  within  her  limits,  and  at 
the  aime  time  provides  that  in  suits  against  It 
ta  business  there  done,  process  shall  be  served 
opon  its  agents,  the  pro^sion  is  to  be  deemed  a 
conditioii  of  the  permission  ;  and  corporations 
that  subsequently  do  business  in  the  State  are  to 
be  deemed  to  assent  to  such  condition  as  fnllv  as 
thoogh  they  had  specially  authorized  their 
agents  to  receive  service  of  the  process.  Such 
condition  must  not,  however,  encroach  upon 
that  principle  of  natural  Justice  which  requires 
aotice  of  a  suit  to  a  party  before  he  can  be 
hound  by  it.  It  must  be  reasonable,  and  the 
aerrice  provided  for  should  be  onlv  upon  such 
apents  as  may  be  properly  deemed  representa- 
tiHa  of  the  foreign  corporation.  The  decision 
of  fliiscoart  in  the  case  of  Int.  Co.  v. French,  to 
wbidi  we  have  already  referred,  sustains  these 
■fiews. 

The  State  of  Michigan  permits  foreign  cor- 
Pwatioiis  to  transact  business  within  her  limits, 
uther  by  express  enactment,  as  in  the  case  of 
ioaorance  companies,  or  by  her  acquiescence, 
they  are  as  free  to  engage  in  all  legitimate  busi- 
Mas  as  corporations  of  her  own  creation.  Her 
atattites  expressly  provide  for  suits  being 
bnoght  by  them  in  her  courts  ;  and  for  suits 
\ij  attadimesit  being  brought  against  them  in 
amt  of  residents  of  the  State.  And  in  these 
•Hadiment  suits  they  authorize  the  service  of  a 
MJ^  of  the  writ  of  attachment,  with  a  copy  of 
tb  inventory  of  tiie  proper^  attached,  on  "any 
offleer,  member,  cleric  or  agent  of  such  oorpo- 
ntioa'' witbin  the  State,  and  give  to  a  personal 
aervloe  of  a  copy  of  the  writ  and  of  the  inven- 
tny  on  one  of  these  persons  the  force  and  effect 
See  16  Otra  U.  S.,  Book  87. 


of  personal  service  of  a  summons  on  a  idefend- 
ant  in  suits  commenced  by  summons. 

It  thus  seems  that  a  writ  of  foreign  attach- 
ment in  that  State  is  made  to  serve  a  double 
purpose  :  as  a  command  to  the  officer  to  attach 
property  of  the  corporation  and  as  a  summons 
to  the  latter  to  app^r  in  the  suit.  We  do  not, 
however,  understand  the  laws  as  authorizing 
the  service  of  a  copy  of  the  writ,  as  a  summons, 
upon  an  agent  of  a  foreign  corporation  unless 
the  corporation  be  engagied  in  business  in  the 
State,  and  the  agent  be  appointed  to  act  there. 
We  so  construe  the  words  "  agent  of  such  cor- 
I>oration  within  this  State."  Tney  do  not  sanc- 
tion service  upon  an  officer  or  agent  of  the  cor- 
poration who  resides  in  another  State,  and  is 
only  casually  in  the  State,  and  not  charged  with 
any  business  of  the  corporation  there.  The 
decision  in  Ifetcell  v.  B.  Co.,  reported  in  19 
Mich.,  886,  supports  this  view,  although  that 
was  the  case  of  an  attempted  service  of  a  dec- 
laration as  the  commencement  of  the  suit.  The 
defendant  was  a  Canadian  corporation  owning 
and  operating  a  railroad  from  Suspension 
Bridge  in  Canada  to  the  Detroit  line  at  Windsor, 
opposite  Detroit,  and  carrying  passengers  in 
connection  with  the  Michigan  Central  Kulroad 
Company,  upoi^  tickets  sold  by  such  companies 
respectively.  The  suit  was  commenced  in 
Michigan,  the  declaration  alleging  a  contract  by 
the  defendant  to  carry  the  plaintiff  over  its 
road,  and  its  violation  of  the  contract  by  remov- 
ing him  from  its  cars  at  an  intermediate  station. 
The  declaration  was  served  upon  Joseph  Price, 
the  treasurer  of  the  corporation,  who  was  only 
casuallT  in  the  State.  The  corporation  appeared 
specially  to  object  to  the  Jurisdiction  of  the 
court,  and  pleaded  that  it  was  a  foreign  corpo- 
ration, and  had  no  place  of  business  or  agent  or 
officer  in  the  State,  or  attorney  to  receive  serv- 
ice of  legal  process,  or  to  appear  for  it ;  and 
that  Joseph  Price  was  not  in  the  State  at  the 
time  of  service  on  him,  on  any  official  business 
of  the  corporation.  The  plaintiff  having  de- 
murred to  this  plea,  the  court  held  the  service 
insufficient.  "  The  corporate  entity,"  said  the 
court,  "could,  by  no  possibility,  enter  the  State, 
and  it  could  do  nothing  more  in  that  direction 
than  to  cause  itself  to  be  represented  here  by  its 
officers  or  agents.  Such  representation  would, 
however,  necessarily  imply  something  more 
than  the  mere  presence  here  of  a  person  pos- 
sessing, when  in  Canada,  the  relation  to  the 
company  of  an  officer  or  agent.  To  involve  the 
representation  of  the  company  here,  the  sup- 
posed representative  would  have  to  hold  or  en- 
joy in  this  State  an  actual  present  official  or  rep- 
resentative »tatu«.  He  would  be  required  to  be 
here  as  an  agent  or  officer  of  the  corporation, 
and  not  as  an  isolated  individual.  If  he  should 
drop  the  officii  or  representative  character  at 
the  frontier,  if  he  should  bring  that  character  no 
further  than  the  territorial  boundary  of  the  gov- 
ernment to  whose  laws  the  corporate  body  itself 
and,  consequently,  the  official  positions  of  its 
officers  also,  would  be  constantly  indebted  for 
existence,  it  could  not,  with  propriety,  be  main- 
tained that  he  continued  to  possess  such  charac- 
ter by  force  of  our  statute.  Admitting,  there- 
fore, for  the  purpose  of  this  suit,  that  m  given 
cases  the  foreign  corporation  would  be  bound 
by  service  on  its  treasurer  in  Michigan,  this 
16  886 
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could  only  be  so  when  the  treasurer,  the  tlim 
official,  the  officer  then  in  a  manntr  impenonat- 
mg  the  company,  thmUdbe  terved.  Joseph  Price 
was  not  here  as  the  treasurer  of  tiie  defendants. 
He  did  not  then  represent  them.  His  act  in 
coming  was  not  the  act  of  the  company,  no^  was 
his  remaining,  the  business  or  act  of  any  besides 
himself.  He  Iiad  no  princhxd  and  he  was  not 
an  agent.  He  had  no  official  statui  or  repre- 
sentative character  in  this  State." 

According  to  the  view  thus  expressed  by  the 
Supreme  Court  of  Michigan,  service  upon  an 
agent  of  a  foreign  corporation  will  not  be 
deemed  sufficient  unless  he  represents  the  cor- 
poration in  the  State.  This  representation  im- 
plies that  the  corporation  does  business,  or  has 
buaness  in  the  State,  for  the  transaction  of 
which  it  sends  or  appoints  an  agent  there.  If 
the  agent  occupies  no  representative  character 
with  respect  to  the  business  of  the  corporation 
in  the  State,  a  ludgment  rendered  upon  service 
on  him  would  hardly  be  considered  in  other  tri- 
bunals as  possessing  any  probative  force.  In  s 
case  where  similar  service  was  made  in  New 
York  upon  an  officer  of  a  corporation  of  New 
Jersey  accidentally  in  the  former  State,  the  Su- 
preme Court  of  New  Jersey  said,  that  a  law  of 
another  State  which  sanctioned  such  service 
upon  an  officer  accidentally  within  its  juris'dic- 
tion,  was  "so  contrary  to  natural  justice  and  to 
the  principles  of  international  law,  that  the 
courts  of  other  States  ought  not  to  sanction  it." 
Moulin  V.  Ins.  Co.,  4  Zab.  (N.  J.),  234. 

Without  considering  whether  authorizing 
service  of  a  copy  of  a  writ  of  attachment  as  a 
summons  on  some  of  the  persons  named  in  the 
statute,  a  member,  for  instance,  of  the  foreign 
corporation,  that  is,  a  mere  stockholder,  is  not 
a  departure  from  the  principle  of  natural  jus- 
tice mentioned  in  Lafayette  Ini.  Co.  v.  Frenelt, 
which  forbids  condemnation  without  citation,  it 
is  sufficient  to  observe  that  we  are  of  opinion 
that  when  service  is  made  within  the  State  upon 
an  agent  of  a  foreign  corporation,  it  is  essential, 
in  omer  to  support  the  jurisdiction  of  the  court 
to  render  a  personal  judgment,  that  it  should 
appear  somewhere  in  the  record,  either  in  the 
application  for  the  writ,  or  accompanying  its 
service,  or  in  the  pleadings  or  the  finding  of  the 
court,  that  the  corporation  was  engaged  m  btisi- 
ness  in  the  Stale.  The  transaction  of  business 
by  the  corporation  in  the  State,  general  or 
special,  appearing,  a  certificate  of  service  by  the 
proper  officer  on  a  person  who  is  its  agent  there 
would,  in  our  opinion,  be  sufficient  pn'ma /act* 
evidence  that  tiie  agent  represented  the  com- 
pany in  the  business.  It  would  then  be  open, 
when  the  record  is  offered  as  evidence  in  another 
State,  to  show  tliat  the  agent  stood  in  no  repre- 
sentative character  to  the  company,  that  his  du- 
ties were  limited  to  those  of  a  subordinate  em- 
ploye, or  to  a  particular  transaction,  or  that  his 
agency  had  ceased  when  the  matter  in  suit 
arose. 

In  the  record,  a  copy  of  which  was  offered  in 
evidence  in  this  case,  there  was  nothing  to 
show,  so  far  as  we  can  see,  that  the  Winthrop 
Mining  Company  was  engaged  in  business  in 
the  State  when  service  was  made  on  Colwell. 
The  return  of  the  officer,  on  which  alone  reli- 
ance was  placed  to  sustain  the  jurisdiction  of 
the  state  court,  gave  no  information  on  the  sub- 
ject. It  did  not,  therefore,  appear  even  prima 
226 


faeie  that  Col-rreU  stc 
tive  diaracter  to  the 
the  service  of  a  copy 
certificate  of  the  she 
fact  in  the  record,  t 
court  jurisdiction  to 
ment  against  the  f< 
record  was,  ther^orc 

Judgment  afflrmed. 

True  copy.  Teet: 
James  H.  MoKeni 


ated— 107  U. 
Am.  Bep.,  885. 


a,  (MS; 


JOHN  STEEL  e 


ST.  LOUIS   SMELT 
COM 

(Bee  8.  C I 

Location  of  mining 
Department — ^eetmt 
tatting  collaterally— 

1.  Land  embraced  wltl 
Uo  domain,  when  unoo< 
looatioD  and  sale  for  mt 
tion  is  only  from  settlem 
emptlon  laws  of  the  Unl 

5.  The  Land  Departmei 
neceanrlly  ooDBider  and  ] 
of  the  applicant,  the  at 
cure  the  utle,  the  natur 
It  is  of  the  olaas  which  is 
upon  these  matters  la  tbi 
is  unaaaailable  except  by 
annulment  or  limitation, 

8.  InactloDaof  ejectme 
vail.  The  patent  of  the 
title. 

4.  The  patent,  like  the  < 
operative  if  the  ^ovenurn 
erty,  or  had  previously 
Gated  it  to  UK*  wbloh  pn 

6.  The  validity  of  a  pat 
land  cannot  he  assailed 
and  perjured  testimony  i 
oure  it,  any  morethanaJi 
tloe  can  be  aaaalled  ooUat 
remedv  is  only  by  regi] 
taken  In  the  name  of  the 
dal  porpoae. 

6.  Tbeprinotoletbaton 
asaertiiur  a  right  to  prope 
his  conouot,  misled  anotb 
to  be  the  owner,  to  make 
invoked  by  one  who,  at  tl 
were  made,  was  aoqualDb 
of  his  own  title,  or  with  t 
[No. 
Submitted  Dee.  4, 188t. 

TS  ERROR  to  the  Ok 
1  States  for  the  Distric 

The  history  and  facts 
in  the  opinion  of  the  coi 

Mr.  ThomMi  A.  Oi 
error. 

Me*»r».  AlezMider '. 
H.  Siaith  and  fmmtn  1 
fendantin  error. 

.Vr.JtwMw  Field  de 
the  c6urt: 

This  was  an  action  by 
and  Refining  Company, 

NOTB.— Potento  /or  land « 
See  note  to  HQln  T.  Kerr,  t 


Digitized  by 


Google 


188S. 


Steel  t.  St.  Lotus  SiiELTiNa,  etc.,  Co. 


447-457 


onder  the  laws  of  Miasouri,  against  Steel  and 
otben,  to  Tecover  the  possession  of  certain  real 
property  in  the  City  of  LeadviUe,  Colorado.  It 
was  commenced  in  one  of  the  courts  of  the 
State  and  on  motion  of  the  defendants  was  re- 
moved to  the  Circuit  Court  of  the  United  States. 
The  complaint  is  in  the  usual  form  in  actions 
for  the  recovery  of  land,  according  to  the  prac- 
tice prevailing  in  Colorado.  It  alleges  that  the 
pMntifl  was  duly  incorporated,  with  power  to 
pmchase  and  hold  teal  estate;  that  it  is  the  own- 
er in  fee  and  entitled  to  the  possession  of  the 
premises  m^itioned,  which  are  described,  and 
that  the  defendants  wrongfully  withhold  them 
from  the  plaintiff  to  its  damage  of  $1,000.  The 
plaintiff,  therefore,  prays  judgment  for  the  pos- 
session of  the  premises  and  for  the  damages 
mentioned. 

The  defendants  filed  an  answer  to  the  com- 
plaint, which  appears  to  have  been  amended 
several  times;  tne  questions  presented  for  our 
consideration  having  arisen  upon  the  demurrer 
to  the  third  amended  answer.  That  answer  de- 
nied the  material  allegations  of  the  complaint 
and  set  up  several  special  defenses,  and  a  coun- 
tei  claim  for  the  value  of  the  improvements  put 
on  the  premises.  The  plaintiff  demurred  to 
these  defenses  and  to  the  coimter  claim.  The 
demurrer  was  sustained  to  the  defenses  and  over- 
rttled  to  the  counter  claim.  The  defendants 
dected  to  stand  on  their  defenses,  and  final 
pdgment  was  accordingly  entered  on  the  de- 
mnner  for  the  plaintiff  for  the  possession  of  the 
premises.  To  review  this  judgment,  the  case  is 
nought  by  the  defendants  to  this  court. 

The  amended  answer  averred  that  the  defend- 
ants were  the  owners  of  the  land  in  controversy 
"by  sapeiiority  of  possessory  title  and  priority 
of  actual  poaaession"  of  the  premises  as  part  of 
a  town  site  on  the  public  domain  of  the  United 
States,  located  and  occupied  since  June,  1860; 
that  the  title  of  the  plaintiff  was  derived  from 
one  Thomas  Starr,  to  whom  a  patent  was  issued 
by  the  United  States,  bearing  date  on  the  29th 
«  Mardi,  1870,  embracing  the  premises  in  con- 
trcrversy;  and  the  special  defenses  set  up  were, 
that  the  patent  was  void;  that  fraud,  bribery, 
pajaxy  and  subornation  of  perjury  were  used 
to  obtain  it;  and  that  Starr,  the  patentee,  was 
tttapped  by  his  conduct  from  asserting  title  to 
the  premises. 

The  patent,  which  is  subsequently  stated  to 
be  a  mineral  patent,  by  which  is  meant  that  it 
was  issued  upon  a  claim  for  mineral  land,  is 
averred  to  be  void  on  these  grounds:  that  the 
knd  which  it  embraces  was  part  of  the  town 
site  of  LeadviUe  when  the  claim  originated,  and 
was  thus  reserved  from  sale  bv  the  uws  of  Con- 
gras;  that  the  land  included  in  the  town  site 
was  nddier  mineral  nor  agricultural;  and  that 
the  patentee,  Starr,  was  not  a  citizen  of  the 
United  States  and  had  not  declared  his  inten- 
tioato  become  one  when  the  patent  was  issued. 
Tieae  grooBda  are  accompanied  with  a  detail 
of  the  ncta  up<m  which  they  ar«  founded,  but 
they  are  soffidently  stated  for  the  disposition  of 
Uk  qoe^ODs  arising  upon  them. 

Land  eimhraced  within  a  town  site  on  the 
p^tfc  domain,  when  unoccupied,  is  not  exempt 
nooa  location  and  sale  for  mining  purposes;  its 
exBDptioa  ia  only  from  settlement  ana  sale  un- 
der die  preemption  laws  of  the  United  States. 
See  18  Orro. 


Some  of  the  most  valuable  mines  in  the  country 
arc  within  the  limits  of  incorporated  cities, 
which  have  grown  up  on  what  was,  on  its  first 
settlement,  part  of  the  public  domain;  and  many 
such  mines  were  located  and  patented  after 
a  regular  miinicipal  government  had  been  es- 
tabhshed.  Such  is  the  case  with  some  of  the 
famous  mines  of  Virginia  City,  in  Nevada.  In- 
deed, the  discovery  of  a  rich  mine  in  any  quar- 
ter is  usually  followed  by  a  large  settlement  in 
its  immediate  neighborhood,ana  the  consequent 
organization  of  some  form  of  local  government 
for  the  protection  of  its  members.  Exploration 
in  the  vicinity  for  other  mines  is  pushed,  in  such 
case,  by  newcomers,  with  vigor,  and  is  often  re- 
wardea  with  the  discovery  of  valuable  claims. 
To  such  claims,  though  within  the  limits  of 
what  may  be  termed  the  site  of  the  settlement 
or  new  town,  the  miner  acquires  as  good  a  right 
as  though  his  discovery  was  in  a  wilderness, 
removed  from  all  settlements,  and  he  is  equally 
entitled  to  a  patent  for  them. 

It  is  the  policy  of  the  country  to  encourage 
the  development  of  its  mineral  resources.  Tne 
Act  of  July  26,  1866  [14  Stat,  at  L.,  251],  de- 
clared that  all  mineral  deposits  on  lands  belong- 
ing to  the  United  States,  were  free  and  open  to 
exploration,  and  the  lands  in  which  they  are 
f  ound,to  occupation  and  purchase  by  citizens  of 
the  United  States  and  those  who  had  declared 
their  intention  to  become  such,  subject  to  regu- 
lations prescribed  by  law,  and  to  the  rules  and 
customs  of  miners,  in  their  several  mining  dis- 
tricts, so  far  as  the  same  were  applicable  and 
not  inconsistent  with  the  laws  of  the  United 
States.  This  declaration  of  the  freedom  of  min- 
ing lands  to  exploration  and  occupation  was  re- 
peated in  the  Act  of  Congress  of  May  10,  1872 
[17  Stat.at  L.  ,91],and  is  contained  intheRevised 
Statutes,  sec.  2819.  Both  Acts  provided  for 
the  acquisition  of  title,  by  patent,  to  mineral 
lands:  the  first  Act,  to  such  as  constituted  lode 
claims;  the  second,  to  such  as  constituted  placer 
claims. 

The  Acts  of  Congress  relating  to  town  sites 
reco^ze  the  possession  of  mining  claims 
withm  their  limits,  and  forbid  the  acquisition 
of  any  mine  of  gold,  silver,  cinnabar  or  cop- 
per within  them  under  proceedings  by  which 
title  to  other  lands  there  situated  is  secured, 
thvis  leaving  the  mineral  deposits  within  town 
sites  open  to  exploration,  and  the  land  in  which 
they  are  found,  to  occupation  and  purchase,  in 
the  same  manner  as  such  deposits  are  elsewhere 
explored  and  possessed  and  Uie  lands  containing 
them  are  acquired.    R.  S.,  sees.  2386,  2892. 

Whenever,  therefore,  mines  are  found  in 
lands  belonging  to  the  United  States,  whether 
within  or  without  town  sites,  they  may  be 
claimed  and  worked,  provided  existing  rights 
of  others,  from  prior  occupation,  are  not  inter- 
fered with.  Whether  there  are  rights  thus  in- 
terfered with,  which  should  preclude  the  loca- 
tion of  the  miner  and  the  issue  of  a  patent  to 
him  or  his  successor  in  interest,  is,  when  not 
subjected  under  the  law  of  Congress  to  the  lo- 
cal tribunals,  a  matter  properly  cognizable  by 
the  Land  Department,  when  application  is  made 
to  it  for  a  patent;  and  the  inquiry  thus  pre- 
sented must  necessarily  involve  a  consideration 
of  the  character  of  the  land  to  which  title  is 
sought,  whettuer  it  be  mineral,  for  which  a  pa- 
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tent  mav  issue,  or  agricUtural,  for  which  a 
patent  should  be  withheld,  and  also  as  to  the 
citizenship  of  tlie  applicant. 

We  have  so  often  had  occasion  to  speak  of 
the  land  department,  the  object  of  its  creation 
and  the  powers  it  possesses  in  the  alienation  b^ 
patent  of  portions  of  the  public  lands,  that  it 
creates  an  unpleasant  surprise  to  find  that  coun- 
sel, in  discussing  the  effect  to  be  given  to  tlie 
action  of  that  department,  overlook  our  decis- 
ions on  the  subject.  That  department,  as  we 
have  repeatedly  said,  was  established  to  super- 
vise the  various  proceedings  whereby  a  convey- 
ance of  the  title  from  the  United  States  to  po> 
tions  of  the  public  domain  is  obtained,  ana  to 
see  that  the  requirements  of  different  Acts 
of  Congress  are  fully  complied  with.  Neces- 
sarily, uierefore,  it  must  consider  and  pass  upon 
the  qualiflcations  of  the  applicant,  the  acts  he 
has  performed  to  secure  the  title,  the  nature 
of  the  land,  and  whether  it  is  of  the  class  wliich 
is  open  to  sale.  Its  judgment  upon  these  mat- 
ters is  that  of  a  special  tribunal,  and  is  unas- 
sailable except  by  direct  proceedings  for  its  an- 
nulment or  limitation.  Such  has  been  the 
uniform  language  of  this  court  in  repeated  de- 
cisions. 

In  JoKtuonv.  TowtUy,  the  effect  of  the  action 
of  that  department  was  the  subject  of  special 
consideration.  And  the  court  applied  the  gen- 
eral doctrine,  "  Tliat  when  the  law  has  confided 
to  a  special  tribunal  the  authority  to  hear  and 
determine  certain  matters  arising  in  the  course 
of  its  duties,  the  decision  of  tliat  tribunal, 
within  the  scope  of  its  auUiority,  is  conclusive 
upon  all  others,"  and  said,  speaking  by  Mr. 
Jvttiee  Miller,  "That  the  action  of  the  land 
office  in  issuing  a  patent  for  any  of  the  public 
land,  subject  to  aJe  by  preemption  or  other- 
wise, is  conclusive  of  the  legal  title,  must  be 
admitted  under  the  principle  above  stated,  and 
in  all  courts,  and  in  all  forms  of  judicial  pro- 
ceedings, where  this  title  must  control,  either 
by  reason  of  the  limited  powers  of  the  court  or 
the  essential  character  of  the  proceeding,  no  in- 
quiry can  be  permitted  into  the  circumstances 
under  which  it  was  obtained."  18  Wall.,  83  [80 
U.  8.,  XX.,  486i 

In  FretuA  v.  Pyan,  a  patent  had  been  issued 
to  the  State  of  Missouri  for  swamp  and  over- 
flowed land,  under  the  Act  of  September  28, 
1850.  In  an  action  of  ejectment,  by  a  party  claim- 
ing title  under  a  grant  to  a  railroad  company, 
which  would  liave  carried  the  title  if  the  land 
were  not  swamp  and  overflowed,  parol  testi- 
mony was  offered  to  prove  that  it  was  not  land 
of  tlutt  character,  and  thus  to  impeach  the  va- 
lidity of  the  patent.  The  court  below  held  that 
the  patent  concluded  the  question,  and  rejected 
the  testimony.  The  case  being  brought  liere 
the  ruling  was  sustained.  This  court,  speaking 
through  Mr.  Juttice  MiUer,  said:  "  We  are  oi 
opinion  that,  in  this  action  at  law,  it  would  be 
a  departure  from  sound  principle,  and  contrary 
to  well  considered  judgments  m  this  court,  and 
in  others  of  high  auuiority,  to  permit  the  va- 
lidity of  the  patent  to  the  State  to  be  subjected 
to  the  test  of  the  verdict  of  a  jury,  on  such  oral 
testimony  as  might  be  brought  before  it.  It 
would  be  substituting  the  jury  or  the  court  sit- 
ting as  a  jury,  for  the  tribunal  which  Congress 
had  provided  to  determine  the  question,  and 
would  be  making  a  patent  of  the  United  States 
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a  cheap  and  unstable  lelianoe  as  a  title  for 
lands  which  it  purported  to  convey."  98  U.  8., 
172[XXni..  818]. 

In  Qutni}/  v.  Gonlan,  decided  at  the  last 
Term,  we  said:  "  It  would  lead  to  endless  liti- 
gation, and  be  fruitful  of  evil,  if  a  supervisoiy 
power  were  vested  in  the  courts  over  Uie  action 
of  the  numerous  officers  of  the  land  depart- 
ment, on  mere  questions  of  fact  presented  for 
their  determination.  It  is  only  wlien  those  offi- 
cers have  misconstrued  the  law  applicable  to 
the  case,  as  established  before  the  department, 
and  thus  liave  denied  to  parties  rights  which, 
upon  a  correct  construction,  would  have  been 
conceded  to  them,  or  where  misrepresentations 
and  fraud  have  been  practiced,  necessarily  af- 
fecting thebr  judgment,  that  the  courts  can,  in 
a  proper  proceeding,  interfere  and  refuse  to  give 
effect  to  their  action.  On  tliis  subject  we  have 
repeatedly,  and  with  emphads,  expressed  our 
opinion,  and  the  matter  should  be  deemed  set- 
tled." 104  U.  S.,  42«  [XXVI..  802];  see,  also, 
Vtmee  v.  BurHnk,  101  U.  S.,  514  [XXV.,  928]. 

It  is  among  the  elementary  principles  of  the 
law  that,  in  actions  of  ejectment,  the  legal  title 
must  prevail.  Thepatent  of  the  United  States 
passes  that  title.  Whoever  holds  it  must  recov- 
er against  those  who  liave  only  unrealized  hopes 
to  obtain  it,  or  claims  which  it  is  the  exclusive 
province  of  a  court  of  equity  to  enforce.  How- 
ever great  these  may  be,  they  constitute  no  de- 
fense in  an  action  at  law  based  upon  the  patent. 
That  instrument  must  first  be  got  out  of  the 
way,  or  its  enforcement  enjoined,  before  others, 
having  mere  equitable  rights,  can  gain  or  hold 
possession  of  the  lands  it  covers.  This  is  so 
well  established,  so  completely  embedded  in 
the  law  of  ejectment,  that  no  one  ought  to  be 
misled  by  any  argument  to  the  contrary. 

It  need  hardly  be  said  that  we  are  here  speak- 
ing of  a  patent  issued  in  a  case  where  the  land 
department  had  jurisdiction  to  act,  the  lands 
forming  part  of  the  public  domain,  and  the  law 
having  provided  for  their  sale.  If  they  never 
were  the  property  of  the  United  States,  or  if  no 
legislation  authorized  their  sale,  or  if  they  bad 
been  previously  disposed  of  or  reserved  from 
sale,  t&e  patent  would  be  inoperative  to  pass  tbe 
title,  and  objection  to  it  could  be  taken  on  these 
grounds  at  any  time  and  in  any  fonn  of  action. 
In  that  respect  the  patent  would  be  Uke  the  deed 
of  an  individual,  which  would  be  inopeiatiye 
if  he  never  owned  the  property,  or  had  pre- 
viously conveyed  it,  or  had  dedicated  it  to  usea 
which  precluded  its  sale.  And,  of  course,  in 
both  cases  it  is  always  open  to  show  that  tbe  in- 
strument was  never  executed  by  the  partiea 
whose  signatures  aro  attached  to  it,  but  is  a  sim- 
ulated document  Where  ejectment  is  founded 
upon  either  of  these  instruments,  the  patent  of 
the  government  or  the  deed  of  an  individual, 
the  question  being  which  of  the  parties  has  the 
legal  title,  it  is  irrelevant  to  introduce  evidence 
to  show  that  one  of  them  ought  to  have  had  it, 
and  might  be  able  to  get  it,  by  a  proceeding  in 
some  ottier  tribunal  or  in  scnne  other  form  of 
action. 

As  to  the  allegations  that  fraud,  bribery,  per- 
jury and  subornation  of  perjury  were  used  to 
obtain  the  patent  to  Starr,  only  a  few  wovda 
need  be  said.  Tbe  bribery  and  gulx>mation  of 
perjury  are  alleged  to  have  been  committed  by 
him  in  inducing  parties  to  make  false  aflSdavits 
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nqtecdng  the  claim  patented  to  be  laid  before 
the  land  department;  and  the  peiju^  allied 
consisted  in  his  own  affidavit  as  to  his  citizen- 
ibip,  the  poaaession  and  workinz,  by  himself 
or  gnntors,  of  the  claim  for  which  the  patent 
was  inaed,  and  the  absence  of  a  town  site,  em- 
bracing the  land,  and  of  improvements  thereon. 
The  baud  alleged  is  not  a  specific  charge  br  it- 
self, bnt  is  macfe  in  connection  with  the  afficuivit 
of  the  patentee  and  his  procurement  of  the  false 
affidants  of  others.     The  charges  amoimt  to 
this:  that  false  and  perjured  testimony  was  used 
to  influence  the  offlceia  of  the  land  depart- 
ment.   There  is  no  allegation  of  im^oper  con- 
dnct  on  the  part  of  those  officers.    The  answer 
to  this  ground  of  defense  is  that,  it  is  not  actanis- 
aible  in  an  action  at  law.    The  validity  of  a  par 
tent  of  the  government  cannot  be  as^ed  col- 
latenlly  because  false  and  perjured  testimony 
may  have  been  used  to  secure  it,  any  more  than 
atedgmentof  a  court  of  Justice  can  be  assailed 
CMlaterBlly  on  like  ground.    If  a  judgment  has 
been  obtamed  by  such  means,  the  remedy  of  the 
iggrieved  party  is  to  apply  for  a  new  trial,  or 
take  an  ^>peal  to  a  higher  court;  and  if  the  tes- 
timoov  was  accompaued  with  acts  which  pre- 
yented  him  from  presenting  to  the  court  the 
nertta  of  his  case,  or  by  wliich  the  jurisdiction 
of  the  court  was  imposed  upon,  be  may  also  in- 
rtitnte  some  direct  proceeding  to  reach  the  judg- 
ment.    U.  S.  V.  Flint,  4  Sawy.,  42;    U.  S.  v. 
lfiroelcmort<m,  98  D.  8.,  61  [XXV.,  98];  Vanee 
y.Burbanlc,  101  U.  S.,614  [XXV.,  989].  Until 
■et  aside  or  enjoined,  it  must,  of  course,  stand 
•gaiiHt  a  collatieral  attack,  with  the  efficacy  at- 
tending judgments  founded  upon  unimpeach- 
able evidence.     So  with  a  patent  for  land  of  the 
United  States,  which  ia  the  result  of  the  Judg- 
ment upon  the  right  of  the  patentee  by  that  de- 
partment of  th«  government,  to  which  the  alien- 
Xicm  of  the  public  lands  is  confided,  the  rem- 
edy of  the  aggrieved  par^  must  be  sought  by 
Um  in  a  court  of  equity,  it  he  possess  such  an 
equitable  right  to  the  premises  as  would  give 
turn  the  title  if  the  patent  were  out  of  the  way. 
If  he  occupy  with  respect  to  the  land  no  such 
poritioD  as  tUs,  he  can  only  apply  to  the  officers 
vt  Ote  govermooent  to  take  measures  in  its  name 
to  vacate  the  patent  or  limit  its  operation.     It 
cannot  be  vacated  or  limited  in  proceedings 
wfaoe  it  comes  coUaterally  in  question.  It  can- 
not be  vacated  or  limited  by  the  officers  them- 
■dves;  their  power  over  the  land  is  ended  when 
fl>e  patent  is  issued  and  placed  on  the  records  of 
Sk  department.  This  can  be  accomplished  only 
by  regular  judicial  proceedings,  taken  in  the 
Bame  of  the  government  for  that  special  purpose. 
It  does  not  follow  that  the  officers  of  the  gov- 
snment  would  take  such  proceedings,  even  if 
the  diSTgea  of  fraud  and  of  the  use  of  false  tes- 
tioaDy  in  obtaining  the  patent  were  true.   They 
oigitt  be  aatisfled  toat  the  patentee  was  entitled 
to  the  patent  upon  other  testimony,  or,  that  fur- 
ther proceedings  would  result  in  a  similar  con- 
chaon,  and  that,  therefore,  it  would  be  unwise 
lo  le^en  the  matter.     In  any  event,  whether 
Ihe  omcetB  of  the  government  have  be«n  ndsled 
^  Uie  testimony  produced  before  them  or  not, 
toe  oondusions  reached  by  them  are  not  to  be 
■Aoiitted  for  consideration  to  every  Jury  be- 
fote  which  the  patent  may  be  offered  in  evi- 
dence on  the  trial  of  an  action.    As  we  said  in 
the  «ae  of  Smelting  Co.  v.  £emp:  "  It  is  this 
See  18  Otto. 


unassailable  character  (of  the  patent)  which 
gives  to  it  its  chief,  indeed,  its  only  value,  as  a 
means  of  quieting  its  possessor  in  the  enjoy- 
ment of  the  lands  it  embraces.  If  intruders 
upon  them  could  compel  him,  in  every  suit  for 
possession,  to  establish  the  validity  of  the  ac- 
tion of  the  land  department  and  the  correct- 
ness of  its  ruling  \xpeia  matters  submitted  to  it, 
the  patent,  instead  of  being  a  means  of  peace 
and  security,  would  subject  his  rights  to  con- 
stant and  ruhious  litigation.  He  would  recover 
one  portion  of  his  land  if  the  jury  were  satisfied 
that  the  evidence  produced  justafled  the  action 
of  that  department,  and  lose  another  portion, 
the  title  whereto  rests  upon  the  same  facts,  be- 
cause another  jury  came  to  a  different  con- 
clusion. So  his  rights  in  different  suits  upon 
the  same  patent  womd  be  determined,  not  by  its 
efficacy  as  a  conveyance  of  the  government,  but 
according  to  the  fluctuating  prejudices  of  dif- 
ferent jurymen,  or  their  varying  capacities  to 
weigh  evidence."  104  V.  S.,  641  [XSTVI.,  S77J. 

It  remains  to  notice  the  defense  of  estoppel. 
The  answer  of  the  defendants  alleges  that  Starr, 
the  patentee,  was  living  in  L^dville  from 
1860  until  the  patent  was  Issued  to  him  in  1879, 
and  was  cognizant  of  the  improvements  made 
and  of  the  urge  sums  of  money  expended  on 
the  premises;  that  he  and  his  grantors  fraudu- 
lently remained  quiet  in  respect  to  their  owner- 
ship of  mining  claims  there;  and,  from  August, 
1870,  to  the  time  of  their  application  for  a  pa- 
tent, never  made  known,  either  to  the  City  of 
Leadville  or  to  the  defendants,  that  he  or  they 
claimed  a  rig^t  to  any  portion  of  the  land;  that 
other  t>arties  who  made  similar  claims,  and 
united  with  him  in  securing  the  patent,  also 
stood  by  and  remained  quiet;  that  the  defend- 
ants expended  the  sum  of  $6,000  in  making  im- 
provements on  the  premises  in  controversy  un- 
der the  claim  that  they  constituted  part  of  a 
town  site  on  the  public  domain;  that  there  was 
no  mining  on  the  land,  and  that  no  notice  was 
given  that  would  lead  the  defendants  to  suppose 
mat  there  had  been  any  mineral  location  made 
by  him  and  his  associates;  that  Starr  published 
the  notice  of  his  application  for  a  patent  only 
in  a  weekly  p^)erof  Leadville,  and  that  the  d^ 
scripdon  of  the  consolidated  claim  was  so  de- 
fective that  only  a  skilled  engineer  could  tell 
where  the  land  was  situated;  and  that  after  the 
defendants  discovered  that  the  notice  of  the  pa- 
tent embraced  lands  in  the  city,  they  were  as- 
sured that  they  should  not  be  disturliied  in  their 
possessions,  and  that  only  a  nominal  sum  would 
be  demanded  from  them,  not  exceeding  $25  a 
lot;  and  that^relying  upon  said  assurance,  the 
defendants  continued  making  improvements. 

These  allegations  are  venr  far  from  establish- 
ing such  an  equity  in  the  defendants  as  to  estop 
the  patentee  and  those  claiming  under  him,f  rom 
asserting  the  legal  title  to  the  premises.  These 
matters  could  not  operate  to  estop  the  govern- 
ment in  any  dispontion  of  the  land  it  might 
choose  to  make.  Its  power  of  alienation  could 
not  be  affected  until  the  defendants  had  per- 
formed all  the  acts  required  by  law  to  acquire 
a  vested  interest  in  Ae  land,  and  it  is  not  pre- 
tended that  they  took  any  steps  to  secure  such 
an  interest.  Whatever  right,  therefore,  the  gov- 
ernment possessed,  to  iise  or  dispose  of  the 
properly,  freed  from  any  claim  of  the  defend- 
ants, it  could  pass  to  its  grantee. 
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The  principle  invoked  is,  tliat  one  ehonld  be 
estopped  from  asserting  a  lig^t  to  property, 
npon  which  he  has,  by  his  conduct,  misled 
another,  who  supposed  Iiimself  to  be  the  owner, 
to  make  expenditures.  It  is  often  applied  where 
one  owning  an  estate,  stands  by  and  sees  another 
erect  improvements  on  it  in  the  belief  that  he 
has  the  title  or  an  interest  in  it,  and  does  not 
interfere  to  prevent  the  work,  or  inform  Uie 
party  of  his  own  title.  There  is  in  such  oon- 
cluct  a  manifest  intention  to  deceive,  or  such 
gross  negligence  as  to  amount  to  constructive 
fraud.  The  owner,  therefore,  in  such  a  case, 
will  not  be  permitted  afterwards  to  assert  his 
title  and  recover  the  property,  at  least  without 
making  compensation  for  the  improvements. 
But  this  salutaiT  principle  cannot  be  invoked 
by  one  who,  at  the  time  the  improvements  were 
made,  was  acquainted  with  the  true  cliaracter 
of  his  own  title  or  with  the  fact  that  he  had 
none.  Brant  v.  Coal  and  Iron  Ci>.,  98  U.  8., 
827  [XXIII.,  9271;  HenthawY.  BiiteU,  18  Wall., 
271  [85  U.  S.,  XXI.,  840].  It  wiU  not  be  pre- 
tended that  the  defendants  did  not  iinderstand 
all  about  the  title  to  the  land;  they  knew  that 
it  was  vested  in  the  United  States.  And  we 
must  presume  that  the  patentee  gave  notice  of 
his  purpose  to  acquire  it,  such  as  the  law  re- 
quired. The  mode  and  manner  of  obtaining 
a  i>atent  for  mining  lands  are  minutely  pre- 
scribed by  the  Acts  of  Congress.  Among  other 
things,  the  applicant  must  file  his  application 
under  them,  m  the  proper  land  office,  showing 
a  compliance  with  the  laws,  together  with  a 

£lat  and  the  field  notes  of  his  claim  or  claims 
I  common,  made  by  or  under  the  direction  of 
the  Surveyor-(5eneral  of  the  United  States, 
showing  their  boundaries;  and  he  must,  also, 
and  previously  to  the  filing  of  the  application, 
post  a  copy  of  the  plat,  with  a  notice  of  his  in- 
tended application,  in  a  conspicuous  place  on 
the  land.  It  is  a  conclusion,  from  the  issuing 
of  the  patent,  that  this  requirement  was  com- 
plied with  and,  therefore,  it  cannot  be  said  here 
that  the  patentee  did  not  give  notice  of  his  pur- 
pose. This  notice,  as  justly  observed  by  the 
court  below,  was,  of  itself,  a  warning  to  all  who 
were  upon  the  land  and  were  about  to  erect 
improvements  upon  it,  that  the  patentee  was 
applying  for  a  patent,  and  thus  seeking  to  ob- 
tain the  title.  And  the  answer  admits  thatUie 
defendants  did  ascertain  the  fact  of  Qie  appli- 
cation, for  they  aver  a  subeeqnent  promise  of 
the  applicant  to  give  them  a  ntle  when  the  pa- 
tent was  acquired.  Under  these  drcumstanoes, 
the  alleged  estop^l,  like  the  other  matters  urged 
to  defeat  the  action,  must  fail.    ^ 

Though  the  various  matters  of  fraud,  per- 
jury and  subornation  of  perjun-,  alleged  as  a 
defense,  are  to  be  taken  as  true  ror  the  purpose 
of  this  decision,  they  are  not  to  be  taken  as  true 
for  any  other  purpose.  What  we  decide  is,  tliat 
if  true,  they  are  not  available  in  this  form  of 
action,  and  that  any  relief  against  the  patent 
founded  upon  them  must  be  sought  in  another 
way,  and  by  a  direct  proceeding. 

We  have  thus  considered  the  propoatioiu  of 
law  presented  by  the  record  and  the  matters 
urged  by  counsel  in  his  argument,  so  far  as  we 
have  deemed  them  entitled  to  notice.  They  dis- 
close nothing  which  would  justify  interference 
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pwihater  from  —  1 

vendee. 

*In  an  action  for  ttmbe 

the  land  of  niaintiil,  the 

1.  Where  the  defendai 
treepaaeer,  the  full  valui 
and  place  of  demand ;  o 
deduction  for  labor  and 

2.  Where  the  defendant 
taken  traepasser,  or  bis  I 
at  the  time  of  con  veraloi 
expense  of  def enduit  an 
Its  value. 

8.  Where  defendant  Is 
of  wrong  from  a  willful 
time  of  such  purchase. 

[Nc 
Argued  Nat.  SI,  188S. 

F  ERROR  to  the  Cii 
States  for  the  East 
sin,  and  on  a  certiflca 
between  the  Judges  of 

The  history  and  fact 
appear  in  the  opinion  < 

Meim.  Samael  D. 
8.  Dixon,  for  plaintiff : 

Mr.  WmUm  A.  U 
for  defendant  in  error. 

Mr.  JtuUee  Killer  c 
the  court: 

This  is  a  writ  of  em 
for  the  Eastern  District 
on  a  certificate  of  divisi 
the  Judges  holding  thai 

The  facte,  as  certified 
f  erence  of  opinion  arosi 
the  nature  of  trover,  1 
States  for  the  value  of  ( 
two  cords  of  ash  timb< 
manufacturing  purposei 
that  part  of  the  public  1 
ervation  of  the  Oneida ' 
State  of  Wisconsin.  Th 
ly  and  wrongfully  takei 
mans,  and  carried  by  tb 
Town  of  Depere,  and  tl 
ant,  which  was  not  chai 
tional  wrong  or  misoonc 
purchase. 

The  timber  on  the  gro 
was  worth  twenty-five  c 
for  the  whole  and,  at 
where  defendant  bought 
per  cord,  or  |8S0  for  th< 
question  on  which  the 
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whether  the  liability  of  the  defendant  should 
be  measnred  b;^  tiie  first  or  the  last  of  these  val- 
uations. 

It  was  ihe  opinion  of  the  Circnit  Judge  that 
tbe  latter  wa!>  the  proper  rule  of  damages,  and 
iudgment  was  reuaer^  against  the  defendant 
loi  that  sum. 

Vie  caonot  follow  counsel  for  the  plaintiff  in 
oror  through  the  examination  of  all  the  cases, 
both  in  England  and  this  country,  which  his 
commecdable  research  has  enabled  him  to  place 
upoD  the  brief.  In  the  English  courts  the  de- 
cisions have  in  the  main  grown  out  of  coal  taken 
from  tbe  mine,  and  in  such  cases  the  principle 
aeems  to  be  established  in  those  courts,  that 
irben  suit  is  brought  for  the  value  of  the  coal 
10  taken,  and  it  has  been  the  result  of  an  honest 
mistakt  as  to  the  true  ownership  of  the  mine, 
and  the  taking  was  not  a  willfu?  trespass,  the 
rale  of  damages  is  the  value  of  the  coal  as  it 
ms  hi  the  mine  before  it  was  disturbed,  and  not 
its  value  when  dug  out  and  delivered  at  the 
ntouUi  of  the  mine.  Martin  v.  Porter,  6  Mees. 
4  W.,  851;  Morgan  r.  PoaeU,  8  Ad.  &  El.  (N. 
8.),  278;  Wood  v.  MoreiBood,  3  Ad.  &E1.,  44C  ; 
BiUm  V.  Wooiis,  L.  R.,  4  Eq  ,  438;  Jegon  v. 
Vitiatt,  L.  R,  6  Ch.,  760. 

The  doctrine  of  the  English  courts  on  this 
mbjed  is  probably  as  well  stated  by  Lord  Hath- 
erly  in  the  House  of  Lords,  in  the  case  of  Liv- 
irtjian  v.  Bawyard*  Coai  Co.,  L.  R.,S  App.  Cas., 
S3,  as  anywhere  else.  He  said-  "  There  is  no 
doobt  that  if  a  man  furtively,  and  in  bad  faith, 
robs  his  neighbor  of  his  property,  and  because 
tt  n  underground  is  probably  for  some  little 
time  not  detected,  the  court  of  equity  in  this 
coantij  win  stmggle.or,  I  would  rather  say,  will 
assert  its  authority  to  punish  the  fraud  by  fix- 
ing the  person  'with  the  value  of  the  whole  of 
the  property  which  he  has  so  furtively  taken, 
aod  making  him  no  allowance  in  respect  of 
vhat  he  has  ao  done,  as  would  have  been  justly 
nude  to  him  if  the  parties  had  been  working  by 
tgreement."  But  "  When  once  we  arrive  at  the 
fact  that  an  InadTertence  has  been  the  cause  of 
tbe  misfortune,  then  the  simple  course  is  to 
make  every  just  allowance  for  outlay  on  the  part 
of  tbe  person  who  has  so  acquired  the  property, 
*Bd  to  give  back  to  the  owner,  so  far  as  is  pos- 
sible under  the  circumstances  of  the  case,  the 
fan  value  of  that  which  cannot  be  restored  to 
Um  tn  tpeeU." 

There  seems  to  us  to  be  no  doubt  that  in  the 
<ise  of  a  willful  trespass,  the  rule  as  stated 
above  is  the  law  of  danukges,  both  in  England 
and  m  this  country,  though  in  some  of  the  state 
cmirta  the  milder  rule  has  been  applied  even  to 
tbis  class  of  cases.  Such  are  some  that  are  cited 
from  Wisconsin.  Single  v.  Schneider,  24  Wis., 
«»:  WefnumAv.  R.  R.  Co.,  17  Wis.,  550. 

Ob  the  other  hand,  the  weight  of  authority, 
in  this  country  as  well  as  in  England,  favors  the 
tioelrioe  that,  where  the  trespass  is  the  result  of 
Isaivertence  or  mistake,  and  the  wrong  was 
BM  intentional,  the  value  of  the  property  when 
Int  taken  must  govern,  or  if  the  conversion 
Mtd  for  was  af tar  value  had  been  added  to  it 
I7  flke  work  of  the  defendant,  he  should  be 
«ndited  with  this  additicm. 

WimheHer  v.  Oraig,  88  Mich.,  205,  contahis 
a  fall  examination  of  the  authorities  on  the 
point  Beard  v.  Jama,  48  Misa.,  280;  Baker  v. 
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Wheeler.  8  Wend.,  505  ;  Baldmn  v.  Barter,  13 
Conn.,  484. 

While  these  principles  are  sufficient  to  enable 
us  to  fix  a  measure  of  damages  in  both  classes 
of  torts  where  the  original  trespasser  is  defend- 
ant, there  remains  a  third  class  where  a  pur- 
cluiser  from  him  is  sued,  as  in  tbis  case,  for  the 
conversion  of  the  property  to  his  own  use.  In 
such  case,  if  the  first  taker  of  the  property  were 
guilty  of  no  willful  wrong,  the  rule  can  in  no 
case  be  more  stringent  against  the  defendant 
who  purchased  of  him  than  i^ainst  his  vendor. 

But  tbe  case  before  us  is  one  where,  by 
reason  of  the  willful  wrong  of  the  party  who 
committed  the  trespass,  he  was  liable,  under  the 
rule  we  have  supposed  to  be  established,  for  the 
value  of  the  timber  at  Depere  the  moment  be- 
fore he  sold  it;  and  the  question  to  be  dedded 
is,  whether  the  defendant  who  purchased  it 
then,  with  no  notice  that  the  property  belonged 
to  the  United  States  and  with  no  intention  to 
do  wrong,  must  respond  by  the  same  rule  of 
damages  as  his  vendor  should  if  he  had  been 
sued. 

It  seems  to  us  that  he  must.  The  timber,  at 
all  sta^of  the  conversion,  was  the  property  of 

Slaintiff.  Its  purchase  by  defendant  did  not 
eveatthe  title  nor  the  right  of  possession.  The 
recovery  of  any  sum  whatever  Is  based  upon 
that  proposition.  This  right,  at  the  moment 
preceding  the  purchase  by  defendant  at  Depere, 
was  perfect,  with  no  right  in  anyone  to  set  up 
a  claim  for  work  and  labor  bestowed  on  it  by 
the  wrong-doer.  It  is  also  plain  that  by  pur- 
chase from  the  wrong^ioer  defendant  did  not 
acquire  anv  better  title  to  the  property  than  his 
vendor  had.  It  is  not  a  case  where  an  innocent 
purchaser  can  defend  himself  under  that  plea. 
If  it  were,  he  would  be  liable  to  no  damages  at 
all,  and  no  recovery  could  be  had.  On  the  con- 
trary, it  is  a  case  to  which  the  doctrine  of  caveat 
emptor  applies,  and  hence  the  right  of  recovery 
in  plain tiil. 

On  what  ground  then  can  it  be  maintained 
that  the  right  to  recover  against  him  should  not 
be  just  what  it  was  against  his  vendor  the  mo- 
ment before  he  interfered  and  acquired  posses- 
sion? If  the  case  were  one  which  concerned  ad- 
ditional value  placed  upon  the  property  by  the 
work  or  labor  of  tbe  defenduit  after  he  had 
purchased,  the  same  rule  might  be  applied  as  in 
case  of  the  inadvertent  trespasser. 

But  here  he  has  added  nothing  to  its  value. 
He  acquired  possession  of  property  of  the  Unit- 
ed States  at  Depere,  which,  at  that  place  and 
in  its  then  condition,  is  worth  $850,  and  he 
wants  to  satisfy  the  claim  of  the  Oovermnent  by 
the  payment  of  $60.  He  founds  his  right  to  do 
this,  not  on  the  ground  that  anything  lie  has 
added  to  the  proper^  has  increased  its  value  by 
the  amount  of  the  difference  between  these  two 
sums,  but  on  the  proposition  that  in  purchasing 
the  property,  he  purchased  of  the  wrong-doer  a 
right  to  deauct  what  the  labor  of  the  latter  had 
added  to  its  value. 

If ,  as  in  the  case  of  an  unintentional  trespass- 
er, such  right  existed,  of  course  defendant 
would  have  bought  it  and  stood  in  his  shoes ; 
but,  as  in  the  present  case,  of  an  intentional 
trespasser,  who  had  no  such  right  to  sell,  the 
defendant  could  purchase  none. 

Such  is  the  d&tinction  taken  in  the  Roman 
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law,  as  stated  in  the  Institates  of  Justiniaa,M&. 
IL,titleI.,aec.  84. 

After  speakiiiff  of  a  paintbig  In'  one  man  on 
the  tablet  of  anotner,-and  holding  it  to  be  absurd 
that  the  work  of  an  Apelles  or  Parrhasius 
should  go  without  compensation  to  the  owner 
of  a  worthless  tablet,  if  the  painter  had  posses- 
sion fairly,  he  says,  as  translated  by  Dr.  Cioop- 
er:  "But  if  he,  or  any  oOter,  shaU  have  taken 
away  the  tablet  felonfoualy,  it  is  evident  the 
owner  may  prosecute  by  action  of  theft." 

The  case  of  yetbitt  v.  Lumber  Oo.,  21  Minn., 
491,  is  directly  in  point  here.  The  Supreme 
Courtof  Minnesota  says:  "Thedefendantclaims 
that  because  they  (the  logs)  were  enhanced  in 
value  by  the  labor  of  the  original  wrong-doer  in 
cutting  them,  and  the  expense  of  transporting 
them  to  Anoka,  the  plaintiff  is  not  enutled  to 
recover  the  enhancea  value,  that  is,  that  he  is 
not  entitled  to  recover  the  f  lUl  value  at  the  time 
and  place  of  conversion."  That  was  a  case, 
like  this,  where  the  defendant  was  the  innocent 

Suichaser  of  the  loj^  from  the  willful  wrong- 
oer,  and  where,  as  in  this  case,  the  transporta- 
tion of  them  tc  a  market  was  thie  largest  item  in 
their  value  at  the  time  of  conversion  by  defend- 
ant; but  the  court  overruled  the  proposition  and 
affirmed  a  iudgment  for  the  value  at  Anoka,  the 
place  of  sale. 

To  establish  any  other  principle  in  such  a 
case  as  this,  would  be  very  disastrous  to  the  in- 
terest of  the  public  in  the  immebse  forest  lands 
of  the  Government.  It  has  long  been  a  matter 
of  complaint  that  the  depredations  upon  these 
lands  are  rapidly  destroying  the  finest  forests  in 
the  world.  Unlike  the  individual  owner,  who, 
by  fencing  and  vigilant  attention,  can  protect 
his  valuaUe  trees,  the  Government  has  no  ade- 
quate defense  against  this  great  evil.  Its  liber- 
ality in  allowing  trees  to  be  cut  on  its  land  for 
mining,  agricultural  and  other  specified  uses, 
has  been  used  to  screen  the  lawless  depredator 
who  destroys  and  sells  for  profit. 

To  hold  that  when  the  Government  finds  its 
own  property  in  hands  but  one  remove  from 
these  willful  trespassers,  and  asserts  its  right  to 
such  property  by  the  slow  processes  of  the  law, 
the  holder  can  set  up  a  claim  for  the  value 
which  has  been  added  to  the  property  by  the 
guilty  party  in  the  act  of  cutting  down  the 
trees  and  removing  the  timber,  is  to  dve  enooui^ 
a^ment  and  rewwd  to  the  wrong-doer,  by  pro- 
viding a  safe  market  for  what  he  has  stolen 
and  compensation  for  the  labor  he  has  been 
oompelled  to  do,  to  make  his  theft  effectual  and 
profitable. 

We  concur  leith  the  Circuit  Judpe  in  thi«  cote, 
and  the  judgment  of  the  Circuit  Court  t«  af- 
firmed. 
True  copy.   Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  S. 

Cited-a>  N.  W.  Bep.,  186. 


Be  Patrte: 
In  the  Matter  of  NBWTON   MABTIN 
CURTIS,  Petitioner. 

(See  S.  C 16  Otto,  871-879.) 

Act  as  to  mone}ffor  politieai  purpotet—juritdie- 
iion  in  criminal  caset. 

1.  The  6th  sectionof  the  Act  of  August  15,  1876, 
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dL  88r,  prohibiting  offlOQTS  or  enuilovft  of  the  TTnlted 
States  nomtequemiicglvlna  to  or  reoelvlnff  front, 
any  other  officer  or  emfHovt  of  the  government  any 
money  or  property  or  other  thing  of  value  for  po- 
llUoal  purpoaesjmder  a  penalty  of  being  dleoharged. 
and,  on  oonviction  lined.  Is  oonstltatlonaL 

2.  The  jurisdlotlon  of  this  court,  to  review  the- 
judgments  of  the  Inferior  courts  of  the  United 
States  in  criminal  cases  by  habeaa  ccrput.  Is  limited 
to  the  single  question  of  the  power  of  the  court  to 
commit  tne  prisoner  for  the  act  of  which  he  has- 
been  oonrloted. 

[Ko.  6  Orig.] 
Argued  Oct.  g4,  iS,  18811.  Dee&kdDee.  18, 188g^ 

PETTTION  for  a  writ  of  habeat  ecrpu*. 
The  writ  of  habeas  corpus  is  asked  for  in 
this  case  by  the  petitioner,  in  order  to  relieve 
him  from  unpriaonment  under  a  Judgment  of 
the  Circuit  Court  of  the  United  states  for  the 
Southern  District  of  New  York;  that  ^dgment 
having  been  rendered  upon  his  conviction  un- 
der an  indictment  charcing  him,  an  emptoye  of 
the  United  States.with  having  received  money, 
etc.,  for  political  purposes,  from  other  emptoyif 
of  the  Government,  contrary  to  the  Statute  of 
1876,  chapter  387,  section  6, 19  Stat  at  L.,  169; 
Rich.  Supp.,  245. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Messrs.  Edwin  B.  Smlih,  T.  H.  N.  Ifo- 
Pherton,  WiUiam  StarUey  and  Stephen  O.  Clarke, 
forpetitioner: 

The  Constitution  contains  no  clause  and  no 
grant  of  power,  upon  which  such  a  law,  paased 
fol*  such  a  purpose,  can  rest 

If  Congress  can,  because  of  his  employment,, 
make  criminal  any  act  of  a  federal  employi, 
outside  the  discharge  of  official  duty,  it  may  do 
so  as  to  every  act  of  his  life.  Either  the  nature 
of  tJie  relation  and  the  duties  it  imposes,  must 
define  and  circumscribe  the  power  of  regula- 
tion and  dictation  by  the  superior,  or  else  it  ia 
without  limitation. 

The  subject-matter  sets  the  bounds,  which. 
Congress  may  not  pass. 

No  act,  committed  within  a  State,  can  be 
made  an  offense  against  the  United  States,  "Un- 
less it  have  some  relation  to  the  execution  of  a 
power  of  Congress,  or  to  some  matter  within 
the  jurisdiction  of  the  United  States." 

U.  B.  V.  Fox,  95  U.  8.,  672  (XXTV.,  589); 
Tenneaee  v.  Davis,  100  U.  S.,  260  (XXV. ,649). 

Gen.  Curtis  is  not  charged  with  receiving  this 
money  in  the  course  of  nor  in  violation  of  of- 
cialduty. 

It  is  because  the  transaction  has  no  relatioa 
to  official  duty,  that  it  is  something  with  which. 
the  Federal  Government  has,  properly,  nothing- 
todo. 

Not  having  any  relation  to  the  execution  of  a 
power  of  Congress,  nor  to  any  "matter  within 
the  jurisdiction  of  the  United  States,"  U.  8.  t. 
Fbx,  95  U.  8.,  672  (XXIV.,  589),  Congress  has 
no  light  to  command  in  re^ct  toit,  and  ought 
not  to  be  obeyed. 

This  act  is  the  sole  instance,  in  the  entire  leg- 
islation of  the  country,  of  basing  a  conviction 
of  crime  upon  the  mere  fact  of  the  relation  of 
the  offender  or  the  party  injured  to  the  United 
States. 

1  Abb.  U.  S.,  ch.  5,  tit  Crimes,  pp.  40ft-461. 

In  every  other  instance,  the  purpose  has  bem 
to  guard  and  promote  the  interests  of  the 
Umted  States.  If,  incidentally,  the  functiona- 
ry (nudl-carrier  for  instance)  is  protected  in  the 
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discfaffge  of  his  daty,  it  is  simply  in  order  that 
he  may  ducharee  the  duty  devolved  upon  him; 

not  that  the  indiyidaal  may  be  exempted  from 

pfajaical  pain  or  mental  annoyance. 

OiMTH  v.  U.  8.  J9ii7ijt»  Wheat.,  868,  bottom; 
F.aT.fiifWw.SLawRep.,??;^^.  S.v.  Partont, 

9ffiatcbf.,lM,  106;  U.  8.  v.  Qav.  30aU.,859; 
U.  8.  T.  Hart,  Pet  C.  C.^890;  K  8.  v. Kitiy, 

7  Wal,  482  (74  U.  S.,  XIX,  278);  Ul  8.  v. 

&»br,  8  McLean,  598,  601. 
Neither  the  United  States,  nor  any  State,  can 

oonatitationally  pass  such  a  law  as  this,  because 

it  riolates  mutual  right. 
8peaidng  of  these  rights,  Cooley,  J.,  says: 

"There  are  some  things  too  jjain  to  he  written," 

snsi  in  a  Constitution. 
P»pler.  Huribut,  24  Mich.,  107;  2  Webster's 

WoAs,  892;  1  Bl.  Com.,  124;  2  Story's  Life, 

278,  letter  to  Dr.  Lieber;  CdUUryr.  BuU.  SDalL, 

K8,  top;  Wmdnton  T.  Ldand,  2  Pet.,  667; 

Bartemeger  t.  loica.  18  Wall,  182  (86  U.  S., 

XXI.,  980]. 
In  the  last  mentioned  case.  Miller,  J.,  men- 

tioDs,as  existing  outside  of  constitutions,  those 

"general principles  supposed  to  limit  all  legis- 

litwe  power." 
Merria  v.  Sherhume,  1  N.  H.,  818;  flwpfe  v. 

Bitpertuor*,  4  Barb.,  74;  Benton  ▼.  Mayor,  10 

Bart).,  244;  Pimen  v.  Bergtn,  6  N.  Y.,  866; 

Btikm  T.  Stoningtou,  4  Conn. ,  209;  Lee  v.  StaU, 

%  Ark.,  266. 
Mam.  Zhrerett  P.  Wheeler,  Frederiek 

W.  WUtrid^e  and  Saauiel  F.  Phillips, 

BeUeitar-een.,  eontra: 
Pditical  oiBce  is  merely  a  trust  which  is  to 

be  conferred    upon  whatever  conditions  the 

Gktverhment  chooees  to  impose.    If  the  condi- 

tioDs  are  unacceptable  to  the  office  holder,  he  is 

imder  no  obligation  to  take  the  office,  and  he 
kas  no  oonstitational  or  other  right  to  require 
the  conditions  of  the  trust  he  accepts  to  be  sub^ 
nqoently  altered  or  removed.  In  the  language 
of  the  court  below,  "No  citizen  is  required  to 
Mda pnUic  office,  and  if  he  is unwilUng  to  do 
M  upon  such  conditions  as  are  prescrifed  by 
that  department  of  the  Oovemment  which  cre- 
ates the  office,  fixes  its  tenure  and  incidents,  it 
ii  bis  doty  to  resign." 
13  Fed.  Bep.,S4. 

In  coosidenng  the  propriety  of  this  law,  it 
may,  however,  be  desirable  to  examine  other 
laws  of  ConKTess  wliicb,  in  greater  or  less  de- 
gree, also  aiffect  individuala,  by  interference 
with  their  individual  action  in  certain  cases, 
and  which  thus  afford  a  practical  construction 
c(  Oe  Constitation  upon  the  points  here  in- 
volved. 

Section  243,  Rev.  Stat.,  restricts  the  right  of 
any  person  ^>ix>inted  to  the  office  of  Secretary 
of  the  Treasory,  or  First  Comptroller,  or  First 
Auditor,  or  Trrasnrer  or  Re^ster,  to  directly 
or  indirectly  be  interested  in  trade  or  oom- 
meice,  or  be  owner  of  any  sea  vessel  or  any 
pnbHe  property,  or  be  concerned  in  the  pur- 
diaae  or  disposal  of  any  public  securities  of  any 
Slate  or  of  the  United  States,'  or  take  or  apply 
ki  his  own  use  any  emolument  or  gain  for  ne- 
gotiatiii^  or  transacting  any  business  in  the 
tRSBOiT  department,  ouer  than  what  shall  be 
allowed  l^  law.  Any  person  so  offending  shall 
be  gniltv  of  a  high  misdemeanor,  fined  and  re- 
Bovednom  office. 
9ee  16  Otto. 


Section  248,  Rev.  Stat.,  restricts  the  right  of 
every  clerk  employed  in  the  treasury  depart- 
ment to  carry  on  any  trade  or  business  in  the 
funds  or  debts  of  the  United  States  or  of  any 
States,  or  in  any  kind  of  public  property,  or  to 
take  or  apply  to  his  own  use  any  emolument  or 
gain  for  negotiating  or  transacting  any  business 
m  the  department,  and  it  provi(ks  that,  if  he 
does  so,  be  shall  be  deemed  guilty  of  a  misde- 
meanor and  punished  by  a  fiiie  of  $600  and  re- 
moved from  office. 

Section  829,  Rev.  Stat,  restricte  the  right  of 
the  Comptroller  of  the  Currency,  either  direct- 
ly or  indirectly,  to  be  interested  in  any  associa- 
tion issuing  national  currency  imder  the  laws 
of  the  United  States. 

Section  462,  Rev.  Stat.,  restricts  the  right  of 
the  officers,  clerks  and  employit  in  the  Gleneral 
I«nd-Offlce  from  directly  or  indirectly  having 
or  becoming  interested  in  the  purchase  of  any 
public  land. 

Section  1868,  Rev.  Stat,  restricts  the  right  of 
officers  of  certain  prisons  to  be  interested  in  any- 
way in  any  contract  on  account  of  such  prisons. 

Section  1546,  Rev.  Stat.,  restricts  the  right  of 
any  officer  otemployi  of  the  Oovemment  to  re- 
quest any  workman  in  the  navy  yard  to  con- 
bibute  or  pay  any  money  for  poUtical  purposes. 

Section  1688,  Rev.  Stat,  restricts  the  ri^ht  of 
persons  employed  in  the  diplomatic  service  of 
the  United  States  to  wear  certain  kinds  of  cloth- 
ing not  authorized  by  Congress. 

Section  1784,  Rev.  Stat,  restricts  the  right  of 
certain  officers  of  the  United  States  to  be  pre- 
sented with  gifts  by  other  officers,  or  to  make 
such  gifts,  or  to  subscribe  to  or  ask  subscrip- 
tions for  the  purchase  of  such  gifts. 

Section  1789,  Rev.  Stat ,  restricts  the  right  of 
revenue  officers  to  engage  in  certain  trades  or 
business. 

Section  2078,  Rev.  Stat,  restricts  the  right  of 
certain  persons  to  trade  with  the  Indians. 

Section  6498,  Rev.  Stat.,  restricts  the  righU 
of  all  officers  of  the  United  States  Government 
from  acting  as  the  agent  or  attorney  for  the 
prosecution  of  any  claim  against  the  United 
States. 

Each  of  these  statutes  restricts  the  right  of 
the  individual  to  do  what  be  pleases,  or  inter- 
feres with  his  disposition  of  his  private  proper- 
tv,  in  the  same  manner  as  the  statute  here  im- 
der consideration.  In  each  of  these  cases  and 
in  every  similar  case,  such  rights  of  the  indi- 
vidual are  properly  restricted  under  the  Con- 
stitution, because  the  general  welfare  requires 
that  such  restriction  s&ll  be  imposed;  and  it  is 
confidently  submitted  that  neither  any  one  of 
them,  nor  the  law  in  question,  improperly  de- 
prives the  individual  of  any  of  nis  le^  or 
constitutional  rights. 

2.  The  law  is  within  the  implied  powers  of 
Congress,  and  is  expressly  authorized  by  Article 
I,  section  8  of  the  Constitution. 

That  article  gives  Congress  power  "  To  make 
all  laws  which  shall  be  necessary  and  proper 
for  carding  into  execution  the  foregoing  pow- 
ers, and  all  other  powers  vested  bvthis  Consti- 
tution in  the  Gk>vemment  of  the  United  States,, 
or  in  any  department  of  office  thereof." 

lftCWtocAv.ifa>yio«d.4Wheat,415;  Martin- 
V.  Hunter,  1  Wheat,  804;  Story,  Const,  sec. 
1261. 
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Theae  powers  may  be  applied  at  the  dJacie- 
OoD  of  Congress,  when  it  is  necessary,  if  proper 
means  be  employed. 

And&nony.  Dunnfi  Wheat,  215;  MeOuUoeh 
T.  Marj^tMd,  4  Wheat,  316;  Low  y.B.B.  Co., 
fiscal..  68;  MetropoUtan  Bank  v.  Van  Dyke, 
27  K.  Y.,  400 ;  Jjnre  Jaekmm,  14  Blatcif., 
246-349;  MoOuUoch  v.  MoryUmd,  4  Wheat, 
421,  428;  XwoJ  Tender  Ca*e$.  IS  WalL,  689  (79 
U.  8.,  XX.,  808);jai!p&ur»v.  OrieuoU.SWaJl, 
604(76  U.  8., XIX.,  618). 

The  power  to  p«ws  this  law  Is  a  corollary  of 
the  power  to  create  offices. 

The  Legislature  can  abolish  or  change  an  of- 
-flce  created  by  it,  and  extend  or  abridge  the 
terms  of  its  incnmbents. 

In  re  Bulger,  46  CaL,  668;  CMin*  v.  Tracy, 
Se Tex.,  546. 

The  power  to  pass  this  law  follows  from  the 
power  conferred  apon  Congress  to  regulate 

Const.  Art.  I,  sec.  4;  Beparte  Biebold,  100  U. 
S.,  871  (XXV.,  717). 

Indictments  under  the  statute  against  bribery 
liave  been  sustained  by  the  courts. 

U.  8.  R  S.,  sec.  6611;  U.  8.  v.  Bmdriek,  2 
Sawy.,476;  U.  B.v.  <yjfeiU,2  8awy.,481;  U.  8. 
T.  jM,n»(m,  2  Sawy.,  483. 

The  constitutionality  of  the  law  is  to  be  af- 
firmed, unless  it  is  shown  to  be  clearly  in  vio- 
lation of  the  Provisions  of  the  Constitution. 

Cooley,  Const.  L.,  200;  L&fol  Tender  Quel, 
12  Wall.,  467  (79  U.  8.,  XX.,  287);  Oommtm- 
viealth  V.  Smith,  4  Binn.,  128;  Munn  v.  lUinoie, 
»4  U.  8.,  118  (XXIV.,  77);  Fleteier  v.fWfc,  6 
Oranch,  87;  People  v.  Supervitort  of  Orange,  17 
N.Y.,  241;  Bertha/ v.  ffBeiUy,  74  N.  Y.,  614. 

The  meaning  and  object  of  the  statute,  there- 
fore, being  clear,  as  it  is  not  prohibited  by  the 
Constitution  nor  repugnant  to  its  spirit;  as  it  is 
within  the  implied  powers  of  Congress;  as  it  is  a 
necessary  attendant  upon  the  power  to  regulate 
elections  and  create  offices  and  as  it  imposes  a 
regulation  necessary  to  the  public  welrare,  its 
«nactment  is  within  the  discretion  of  Congress. 
It  is,  theref ore,con8titutional,and  the  writ  would 
be  dismissed,  and  the  petitioner  remanded  to 
custody. 


Mr.  Chief  Juitiee  Wait«  delivered  the  opin- 
ion of  the  court: 

In  the  Act  of  August  16,  1876,  maHng  ap- 
tropriations  for  the  legislative,  executive  and 
ludidal  expenses  of  theGloTemment,ch.287, 19 
3tat.  at  L.,148;  1  Supp.  R  8.,  846,  the  follow- 
ing appears  as  section  6: 

"  Section  6.  That  all  executive  officers  or 
employit  of  the  United  States  not  appointed  by 
the  President,  with  the  advice  and  consent  of 
the  Senate,  are  prohibited  from  requesting,  giv- 
ing to  or  receiving  from  any  other  officer  or 
employs  of  the  Government,  any  money  or  prop- 
«r^  or  other  thing  of  value,  for  political  pur- 
poses; and  any  such  officer  or  employs,  who 
«ball  offend  against  the  provisions  of  this  sec- 
tion, shall  be  at  once  discharged  from  the  serv- 
ice of  the  United  States;  and  he  shall  also  be 
deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction thereof  shall  be  fined  in  a  sum  not  ex- 
ceeding $600. 

Curtis,  the  petitioner,  an  employS  of  the 
United  States, was  indicted  in  the  Circuit  Court 
for  the  Southern  District  of  New  York,  and 
284 


convicted  under  this  Act  for  receiving  money 
for  political  purposes  &om  other  employSe  of 
the  Qovemment  Upon  his  conviction,  he  was 
sentenced  to  pay  a  fine  and  stand  committed 
until  payment  was  made.  Under  this  sentence 
he  was  taken  into  custody  by  the  marshal,  and 
on  his  application  a  writ  of  haibea*  eorpvtyna 
issued  by  one  of  the  Justices  of  this  court  in 
vacation,  returnable  hare  at  the  present  Term, 
to  inquire  into  the  validity  of  his  detention.  The 
important  question  presented  on  the  return  to 
the  writ  so  issued  Is,  whether  the  Act  under 
which  the  conviction  was  bad  is  constitutional. 

The  Act  is  not  one  to,  prohibit  all  contribu- 
tions of  money  or  property,  by  the  dedgnated 
officers  and  employes  of  the  United  States,  for 
political  purposes.  Neither  does  it  prohibit 
them  altogetner  &om  receiving  or  soliciting 
money  or  property  for  such  purposes.  It  sim- 
ply forbids  their  receiving  from  or  giving  to 
each  other.  Beyond  this  no  restrictions  are 
placed  on  any  of  their  political  privileges. 

That  the  Government  of  the  United  States  is 
one  of  delegated  powers  only,  and  that  its  au- 
thority is  defined  and  limited  by  the  Constitu- 
tion, are  no  longer  open  questions;  but  exijress 
authority  is  given  (Congress  by  the  Constitution 
to  make  all  laws  necessary  and  proper  to  carry 
into  effect  the  powers  that  are  delegated.  Art.  L, 
sec.  8.  Within  the  lej^timate  scope  of  this 
grant.  Congress  is  permitted  to  determine  for 
uself  what  Is  necessary  and  what  is  proper. 

The  Act  now  in  question  is  one  regulating  in 
some  particulars  the  conduct  of  certain  officers 
and  employSe  of  the  United  States.  It  rests  on 
the  same  principle  as  that  originally  passed  ia 
1789  [1  Stat  at  L.,  67]  at  the  first  session  of  the 
first  Congress,  which  makes  it  unlawful  for  cer- 
tain officers  of  the  treasury  department  to  en- 
gage in  the  business  of  trade  or  commerce,  or  to 
own  a  sea  vessel,  or  to  purchase  public  lands  or 
other  public  property,  or  to  be  concerned  in  the 
purchase  or  oispoeal  of  the  public  securities  of 
a  State,  orof  the  United  States  (Rev.  Stat,  sea 
248);  andthat  passed  in  1791  [1  Stat  stL.,  215], 
which  makes  it  an  offense  for  a  clerk  in  the  same 
department  to  cany  on  trade  or  business  in  the 
funds  or  debts  of  the  States  or  of  the  United 
States,  or  in  any  kind  of  public  property  {Id., 
sec.  244);  and  that  passed  in  1812  [2  Stat  at  L., 
788];  which  makes  It  unlawful  for  a  judge  ap- 
pointed under  the  authority  of  the  United  States 
to  exercise  the  profession  ca  counsel  or  attorney, 
or  to  be  engaged  in  the  practice  of  the  law  {Id., 
sec.  718);  and  that  passed  in  1868  [10  Stat  at 
L.,  1701,  which  prohibits  every  ofBcer  of  the 
United  States,  or  person  holding  any  place  of 
trust  or  profit,  or  discharging  any  omcial  func- 
tion under  or  in  coimection  with  any  Execu- 
tive DqNutment  of  the  Qovemment  of  the 
United  States,  or  under  the  Senate  or  House  of 
Representatives,  from  acdng  as  an  a^t  or  at- 
torney for  the  prosecution  of  any  daim  against 
the  United  States  {Id.,  sec  5^);  and  that 
passed  in  1868  [12  Stat,  at  L.,  766],  prohibiting 
members  of  Congress  from  practicing  in  the 
Court  of  Claims  {Id.,  sec.  1068);  and  that  passed 
in  1867  [14  Btat  at  L.,  492],  punishing,  by  dis- 
missal from  service,  an  officer  or  empMjfS  of  the 
Government  who  requires  or  requests  any  wot)l- 
ing  man  in  a  navy  yard  to  contribute  or  pay- 
any  money  for  political  purposes  {Id.,  sec.  1S46); 
and  that  passed  in  1808  [2  Stat,  at  L.,  484],  pro- 
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lifliftiii;  members  of  Congress  from  being  in- 
toertea  in  contracts  with  the  United  States  7 J(f . , 
tec.  $739);  and  another  passed  in  1870  [16  Stat. 
itL,  03],  which  proTides  that  no  officer,  clerk 
or  employi  in  the  Qovemment  of  the  United 
States  shaU  solicit  contributions  from  other  of • 
ItxK,  clerk  or  emplovh  for  a  gift  to  those  in  a 
tnperior  official  position,  and  ^t  no  officials  or 
cloical  superiors  shall  receive  any  gift  or  pres- 
ent u  a  contribution  to  them  from  persons  in 
Oorennnent  employ  getting  a  less  salary  than 
tkmtehres,  and  that  no  officer  or  clerK  shall 
maiu  a  donation  as  a  gift  or  present  to  any  of- 
fldal  superior  {Id.,  sec.  1784).  Many  others  of 
*  Undied  character  might  be  referred  to,  but 
tlwae  are  enou^  to  snow  what  has  been  the 
mcticein  the  XiC^latlre  Department  of  the 
Oorerament  from  its  organization  and,  so  far 
at  yn  know,  this  is  the  wctA  time  the  constitu- 
tionali^  of  such  legislation  has  ever  been  pre- 
tested for  ludidal  determination. 

The  evident  purpose  of  Congress  in  all  this 
daas  of  enactments  has  been  to  promote  effi- 
deocy  and  integrity  in  the  discharge  of  official 
duties,  and  to  maintain  proper  discipline  in  the 
pabUc  service.  Clearly,  such  a  purpose  is  with- 
u  tbe  Just  scope  of  legislative  power,  and  it  is 
not  easy  to  see  why  the  Act  now  under  consid- 
ttatjon'  does  not  come  fairly  within  the  legiti- 
mate means  to  such  an  end.  It  is  true,  as  is 
daimed  by  the  counsel  for  the  petitioner,  po- 
litical assessments  upon  office  holders  are  not 
]>nibibited.  The  managers  of  political  cam- 
paigns, not  in  the  employ  of  ttie  United  States, 
aie  just  as  free  now  to  call  on  those  in  office  for 
nuoey  to  be  used  for  political  purposes  as  ever 
they  were,  and  those  in  office  can  contribute  as 
Eliaally  as  they  please,  provided  their  payments 
are  not  made  to  any  ot  the  prohibited  officers 
« trnptoge*.  What  we  are  now  considering  is 
not  wheuier  Congress  has  gone  as  far  as  it  mav, 
bat  wliether  that  which  hSs  been  done  is  with- 
in the  ooasdtutiooal  limits  upon  its  legislative 
^Ktetion. 

A  feelW  of  independence  under  the  law  con- 
duces to  uitliful  public  service,  and  nothing 
teds  more  to  take  away  this  feeling  than  a 
diead  of  dismissaL  If  contributions  from  those 
in  pabUc  employment  may  be  solicited  by  oth- 
<n  in  offidu  authority,  it  is  easy  to  see  that 
what  b^iins  as  a  request  may  end  as  a  demand, 
and  that  a  failure  to  meet  the  demand  may  be 
(Rated  by  those  having  the  power  of  removal, 
IS  a  tseach  of  some  supposed  duty,  crowing  out 
of  the  political  relations  of  Uie  iMurtiee.  Contri- 
hotions  secured  under  such  circumstances  will 
quite  as  likely  be  made  to  avoid  tbe  conse- 
<(aeBoes  of  tbe  personal  displeasure  of  a  supe- 
nr,  as  to  promote  the  political  views  of  the  con- 
Ubittor;  to  avoid  a  discharge  from  service,  not 
toexerdses  political  privilege.  The  law  con- 
tc^ates  no  restrictions  upon  either  giving  or 
ntdring,  except  so  far  as  may  be  necessaiyto 
voiect,  m  some  d^ree,  those  in  the  public  serv- 
n  against  exactions  through  fear  of  personal 
^om.  This  purpose  of  the  restriction,  and  the 
prindple  on  which  it  rests,  are  most  distinctly 
— rifested  in  section  1546,  nipra;  the  re-enact- 
■ntin  the  Revised  Statutes  of  section  8,  of 
fts  Act  making  appropriations  for  the  naval 
■wice  for  the  jear  ending  June  80, 1868,  14 
Stat  at  L..  4a&,  ch.  178,  which  subjected  an 
SeellOixo. 


officer  or  employi  oi  the  Government  to  dis- 
missal if  he  required  or  requested  a  working- 
man  in  a  navy  yard  to  contribute  or  pay  any 
money  for  political  purposes,  and  prohibited 
the  removal  or  discharge  of  a  workingman  for 
his  political  opinions;  and  in  section  1784,  the 
re-enactment  of  the  Act  of  February  1,  1870, 
ch.  11,  16  Stat,  at  L.,  68,  "  To  protect  officials 
in  public  employ,"  by  providing  for  the  sum- 
mary discharge  of  those  who  make  or  solicit 
contributions  for  presente  to  superior  officers. 
No  <me  can  for  a  moment  doubt  that  in  both 
these  statutes  the  object  was  to  protect  the 
classes  of  officials  and  employi*  provided  for, 
from  being  compelled  to  make  contributions  for 
such  purposes  through  fear  of  dismissal  if  they 
refused.  It  is  true  that  dismissal  from  service 
is  the  only  penalty  imposed,  but  this  penalty  is 
given  for  doing  what  is  made  a  wronsful  act. 
u  it  is  constitutional  to  prohibit  the  Act,  the 
kind  or  degree  of  punishment  to  be  inflicted  for 
disregarding  the  prohibition  is  clearly  within 
tbe  (uscretion  of  Congress,  provided  it  be  not 
cruel  or  unusual. 

If  there  were  no  other  reasons  for  legislation 
of  this  character  than  such  as  relate  to  the  pro- 
tection of  those  in  the  public  service  against 
unjust  exactions,  its  constitutionality  would, 
in  our  opinion,  be  clear;  but  there  are  others,  to 
our  minds,  equally  good.  If  persons  in  public 
employ  may  be  called  on  by  those  in  authori^ 
to  contribute  from  their  personal  income  to  the 
exxienses  of  political  campaigns,  and  a  refusal 
may  lead  to  putting  good  men  out  of  the  serv- 
ice, liberal  payments  may  be  made  the  ground 
for  keeping  poor  ones  in.  So,  too,  if  a  part  cf 
the  compensation  received  for  public  services 
must  be  contributed  for  political  purposes,  it  is 
easy  to  see  that  an  increase  of  cempensation 
may  be  required  to  provide  the  mf^ans  to  make 
the  contribution,  and  that  in  this  way  the  Qov- 
emment itself  may  be  made  to  furnish,  indirect- 
Ir,  the  monev  to  defray  the  expenses  of  keeping 
tne  political  party  in  power  that  happens  to 
have  for  the  taneDeing  the  control  of  the  pub- 
lic patronage.  Political  parties  must  almost 
necessarily  exist  under  a  republican  form  of 
government,  and  when  public  employment  de- 
pends to  any  considerable  extent  on  party  suc- 
cess, those  in  office  will  naturally  be  d^irous 
of  keeping  the  party  to  which  they  belong  in 
power.  The  statute  we  are  now  considering 
does  not  interfere  with  this.  The  apparent  end 
of  Congress  will  be  accomplished  if  it  prevents 
those  in  power  from  requiring  help  for  such 
purposes,  as  a  condition  to  continued  employ- 
ment 

We  deem  it  unnecessary  to  pursue  the  sub- 
ject further.  In  our  opinion  tne  statute  imder 
which  the  petitioner  was  convicted  is  constitu- 
tional. The  other  objections  which  have  been 
MSgeA  to  the  detention  cannot  be  considered  in 
thu  form  of  proceeding.  Our  inquiries  in  this 
class  of  cases  are  limited  to  such  objections  as 
relate  to  the  authority  of  the  court  to  render  the 
ludgment  by  which  the  prisoner  is  held.  We 
have  no  general  power  to  review  the  judgments 
of  the  inferior  courts  of  the  United  States  in 
criminal  cases,  by  the  use  of  the  writ  of  habea* 
oorpiM  or  otherwise.  Our  jurisdiction  is  limited 
to  tbe  single  question  of  the  power  of  tbe  court 
to  commit  tbe  prisoner  for  tbe  aa  of  which  be 
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has  been  convicted.  Ex  patie  Lange,  18  Wall. , 
168  res  U.  S.,  XXI.,  8721;  Es  parte  Boteland, 
104 U.  8.,  604  [XXV.,  861]. 

The  eommitment  in  thii  ease  wa*  Imitful  and 
the  petittoTur  is,  eoneequerMy,  remanded  to  Ote 
emtody  of  tlte  Mar  that  for  the  ScnUhem  Dittrict 
of  Neva  York. 

True  copy.   Teet: 

James  B.  MoKenney,  Clerk,  Snp.  Court,  U.  B. 

Mr.  Jtutiee  Br*dley.  dissenting: 
I  cannot  concur  in  the  opinion  of  the  court  in 
this  case.  The  law  under  which  the  petitioner 
is  imprisoned  makes  it  a  penal  offense  for  any 
executive  officer  or  empioyi  of  the  United  States, 
not  appointed  by  advice  of  the  Senate  (an  unim- 
portant distinction,  so  far  as  the  power  to  make 
the  law  is  concerned),  to  request,  give  to  or  re- 
ceive from  any  other  officer  or  employi  of  the 
Qovemment  any  money  or  property  or  other 
thing  of  value,  n>r  political  purposes;  thus,  in 
effect,  making  it  s  condition  of  accepting  any 
employment  under  the  Qovemment,  that  a  man 
shall  not,  even  voluntarily  and  of  bis  own  free 
will,  contribute  in  any  wa^  tlirough  or  by  the 
hands  of  any  other  employe  of  the  Government, 
to  the  political  cause  which  he  desires  to  aid  and 
promote.  I  do  not  believe  that  Congress  has  any 
right  to  impose  such  a  condition  upon  any  citi- 
zen of  the  United  States.  The  offices  of  the 
Qovemment  do  not  belong  to  the  legislative 
department,  to  dispose  of  on  any  conditions  it 
may  choose  to  impose.  The  Lenslaturc  creates 
most  of  the  offices,  it  is  true,  and  jjrovides  com- 
pensation for  the  discharge  of  their  duties;  but 
that  is  its  duty  to  do,  in  order  to  establish  a  com- 
plete organization  of  the  fimctions  of  govern- 
ment. When  established,  the  offices  are  or 
ought  to  be  open  to  all.  They  belong  to  the  Unit- 
ed States  and  not  to  Congress,  and  every  citizen, 
having  the  proper  qualifications,  has  the  right  to 
accept  office  and  to  be  a  candidate  thwefor. 
This  is  a  fundamental  right  of  which  the  Leg- 
islature cannot  deprive  the  citizen,  nor  clog  its 
ezerdse  with  conaitions  that  are  repugnant  to 
his  other  fundamental  rights.  Such  a  condition 
I  regard  that  imi>osed  hj  the  law  in  question  to 
be.  It  prevents  the  citizen  from  co-operating 
with  other  citizens  of  his  own  choice  in  the  pro- 
motion of  his  political  views.  To  take  an  in- 
terest in  public  affairs,  and  to  further  and  pro- 
mote those  principles  which  are  believed  to  be 
vital  or  important  to  the  general  welf  are.is  every 
citizen's  duty.  It  is  a  just  complaint  that  so 
many  good  men  abstain  from  taking  such  an  in- 
terest. Amongst  the  necessary  and  proper  means 
for  promoting  political  views,  or  any  other 
views,  areassociation  and  contribution  of  money 
or  for  that  purpose,  both  to  aid  discussion  and  to 
disseminate  information  and  sound  doctrine. 
To  deny  toa  man  the  privilege  of  associating  and 
making  joint  contributions  with  such  other  citi- 
zens as  he  may  choose,  is  an  unjust  restraint  of 
his  right  to  propagate  and  promote  his  views  on 
public  affairs.  The  freedom  of  speech  and  of 
the  press,  and  that  of  assembling  together  to 
consult  upon  and  discuss  matters  of  public  in- 
terest, and  to  join  in  petitioning  for  a  redress  of 
grievances,  are  expressly  secured  by  the  Con- 
stitution. The  spirit  of  this  clause  covers  and 
embraces  the  right  of  every  citizen  to  engage  in 
such  discussions,  and  to  promote  the  views  of 
himself  and  his  associates  freely,  wiUiout  being 
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trammeled  by  inconvenient  restrictions.  Such 
restrictions,  tn  my  Judgment,  aie  imposed  by 
the  law  in  question.  Every  person  accepting 
any,  the  most  insigniflcant,  employment  under 
the  Oovemment  must  withdraw  himself  from 
all  societies  and  associations  having  for  object 
the  promotion  of  political  information  or  elis- 
ions. For  if  one  officer  may  continue  his  coa- 
nection,  others  may  do  the  same,  and  thus  it  can 
hardly  fail  to  happen  that  some  of  them  will 
give  and  some  receive  funds,  mutoally  ccmtrib- 
uted  for  the  purposes  of  the  association.  Con* 
gress  mij^t  Just  as  well,  so  &r  as  tiie  power  ia 
concemM,  impose,  as  a  condition  of  taking  any 
employment  under  the  Government,  entire  si- 
lence on  political  subjects,  and  a  prohibition  of 
all  conversation  thereon  between  government 
employes.  Nay,  it  might  as  well  {m>hibit  the 
discussion  of  religious  questions,  or  the  mutual 
contribution  of  funds  for  missionary  or  other 
religious  purposes.  In  former  times,  when  the 
slavery  question  was  agitated,  this  would  have 
been  a  very  convenient  law  to  repress  all  dis- 
cussion of  the  subject  on  either  side  of  Mason 
and  Dixon's  line.  At  the  present  time,  any  effi- 
cient connection  with  an  association  in  favor  of 
a  prohibitory  liquor  law,  or  of  a  protective  tar- 
iff, or  of  greenback  currency,  or  even  for  the 
repression  of  political  assessments,  would  render 
any  government  official  obnoxious  to thepenel- 
ties  of  the  law  under  consideration.  For  all 
these  questions  have  become  political  in  'their 
character,  and  any  contributions  in  aid  of  the 
cause  would  be  contributions  for  political  pur- 
poses. The  whole  thing  seems  to  me  absurd. 
Neither  men's  mouths  nor  their  purses  can  be 
constitutionally  tied  up  in  that  way.  The  truth 
is  that  public  opinion  is  oftentimes  like  a  pendu- 
lum, swinging  backward  and  forwskid  to  ex- 
treme lengths.  We  are  not  unfrequenUy  in 
danger  of  becoming  purists,  instead  of  wise  re- 
formers, in  particular  directions;  and  hastUy 
pass  inconsiderate  laws  which  overreach  the 
mark  they  are  aimed  at,  or  conflict  with  rights 
and  privileges  that  a  sober  mind  would  regard 
as  indisputable.  It  seems  to  me  that  the  present 
law,  taken  in  all  its  breadth,  is  one  of  this  kind. 

The  Legislature  may,  undoubtedly,  pass  laws 
excluding  from  particiilar  offices  those  who  are 
engaged  m  pursuits  incompatible  with  the  faith- 
ful discharge  of  the  duties  of  such  offices.  That 
is  quite  anoUier  thing. 

'The  Legislature  may  make  lavraever  sostiin- 
^Dt  to  prevent  the  corrupt  use  of  money  in  elec- 
tions, or  in  political  matters  generally,  or  to  pre- 
vent what  are  called  {wlitiod  assessments  on 
government  employSs,  or  any  other  exercise  of 
undue  influence  over  them  by  government  o£&- 
cials  or  others.  That  would  be  all  right.  That 
would  clearly  be  within  the  province  of  legisla- 
tion. 

It  is  urged  that  the  law  in  question  is  intended, 
so  far  as  It  goes,  to  effect  this  very  thing.  Prob- 
ably it  is.  But  the  end  does  not  uways  sanctify 
the  means.  What  I  contend  is,  that  in  adopting 
this  particular  mode  of  restraining  an  acknowl- 
edge evil.  Congress  has  overstepped  its  legiti- 
mate powers,  and  interfered  with  the  subetaj^lal 
rights  of  the  citizen.  It  is  not  lawful  to  do  evil 
that  good  may  come.  There  are  plenty  of  ways 
in  which  wrong  may  be  suppressed  without  re- 
sorting to  wrongful  measures  to  do  it.  No 
doubt  It  would  (Uten  greatly  tend  to  prevent  the 
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nrad  of  s  oontagioos  and  deadly  epidemic,  if 
thow  fint  takeo  should  be  immediately  sacri- 
flced  to  tiie  pablic  good.  Bat  such  a  mode  of 
pmveotiag  the  evil  would  hardly  be  i^arded  as 
teeiiioiMe  in  a  Christian  oonnt^. 

I  lure  DO  wish  to  discuss  the  subiect  At  lengfth, 
but  omply  to  express  the  general  grounds  on 
Tbicb  I  think  the  legislation  in  question  is  vitra 
ttm.  Though  as  much  opposed  as  anyone  to 
tits  erO  sou^t  to  be  remedied,  I  do  not  think 
the  mode  a^pted  is  a  legitimate  or  constitution- 
«1  one,  because  it  interferes  too  much  with  the 
freedom  of  the  citizen  in  the  pursuit  of  lawful 
and  proper  ends.  If  similar  laws  have  been 
puMd  bef<»e,  that  does  not  make  it  right.  The 
4iaeatton  is,  whether  the  present  law,  with  its 
sweeping  provisions.  Is  within  the  just  powers 
of  Congreas.  As  I  do  not  think  it  is,  I  dissent 
fma  the  opinion  of  the  majority  of  the  court. 

Tnieoopy.  Test: 

James  H.  HcKenney,  Clerk,  Sap.  Court,  U.  B. 

Oted-m  U.  a,  180;  Ul  v.  S.,  «21. 


DfDEPBNDENT  SCHOOL  DISTRICT  OF 
ACKLEY.  HARDIN  COUNTY,  IOWA, 
Plf.  in  Err., 

e. 

P.  G.  HALL. 

(See  8.CUOtto,«e8,«».) 

Attignment  of  trron—jOing  tame. 

t  A  falhue  to  annex  to  or  return  with  a  writ  of 
^nat  ID  aadsunient  of  errors,  as  required  by  sec- 
ttonWTof  the  Berlaed  Statutes,  Is  no  groxmd  for 
aalnal  for  want  of  Imisdlotion. 

i  If  the  aarisnment  is  filed  in  aooordanoe  with 
ttcnqulrementa  of  paragraph  4,  Bule  21,  It  will  or- 
wmrify  be  eooug h. 

[No.  725.] 
Stbmttedlhe.  4, 188S.     DeeidedDee.  18,  ISSi. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  f<M- the  District  of  Iowa. 
On  motions  to  dismiss  and  affirm. 
Mum.  Alezmmder   T.    Britton,  C.  C. 
Simne  and  Walter  E.  Smith,  for  ddfendant  in 
*"jf,  in  support  of  motions. 

Mr.  GhUnaluk  P»rwms,  for  plaintiff  in  ei^ 
tot,  amtnt, 

Mr.  aUrfJtuUee  Walte  delivered  the  opin- 
ioB  of  the  court : 

Them  motion*  are  denied.  A  failure  to  annex 
to  or  return  with  a  writ  of  error  an  assignment 
of  errors,  as  required  by  section  997  of  the  Re- 
■riwl  Statntea,  is  no  ground  for  dismissal  for 
vant  of  fotisdlction.  If  an  assignment  is  filed 
in  iCGoidance  with  the  requirements  of  para- 
9Sh  4,  Rule  21,  it  will  ordinarily  be  enough. 

Tlieie  is  not  in  this  case  such  a  color  of  right 
toadismissal  as  to  make  it  proper  for  us  to  con- 
aderthe  motMxi  to  affirm.  Whitneii  v.  Oook, 
99  U.  a,  607  rXXV.,  446]. 

Tmeoopy.   tW: 

James  H.  McKcnaey,  Clerk,  Sup.  Coort,  U.  S. 

See  18  Otto. 


ALBERT  GRANT,  Appt., 

PHOSIOX  MUTUAL  LIFE  INSURANCE 
COMPANY. 

(See  S.  C 16  Otto,  4S»-iaa.) 

Final  decree,  tohat  i»— decree  in  foreeloture. 

1.  A  decree  to  be  final,  so  as  to  give  this  court  lu> 
risdlotlon  on  appeal,  must  terminate  the  littgation 
of  the  parties  on  the  merits  of  the  case,  so  that  If 
there  should  be  an  affirmance  here,  the  court  below 
would  have  nothing  to  do  but  to  execute  the  decree 
It  had  already  rendered. 

S.  A  decree  in  a  foreclosure  suit,  which  does  not 
order  a  sale  of  the  property,  but  ovemiles  the  d^ 
f ense  set  forth  In  a  crofls-bill,  and  declares  that  the 
appellee  is  the  owner  of  the  debt  secured,  and  refers 
the  case  to  an  auditor  to  asoertain  the  amount  due 
thereon,  the  existence,  amounts  and  priorities  of 
liens,  and  the  claims  for  taxes,  is  not  a  final  decree. 

[No.   1086.] 
Submitted  Not.  SO,  l8Si.  Decided  Dec.  18, 188t. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

The  history  and  facts  of  the  case  eufflciently 
appear  in  the  opinion  of  the  court. 

On  motion  to  dismiss. 

Jfestrs.  William  F.  Hattlngrly  and  Rich- 
ard T.  Merrick,  for  appellee,  in  support  of 
motion. 

Menrt,  'William  A.  Heloy,  Benjamin  F. 
Butler  and  if.  W.  Blair,  for  appellant,  eonbra. 

Mr.  Chi^Juitiee  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  the  following  decree 
in  a  suit  for  the  foreclosure  of  certain  deeds  of 
trust  in  the  nature  of  mortgages  to  secure  the 
payment  of  money: 
'  'The  cause  came  on  to  be  heard  upon  the  plead- 
ings and  proofs  therein  and  hsvmg  been  sub- 
mitted by  the  counsel  of  the  respective  parties 
and  duly  considered  by  the  court,  and  it  ap- 
pearing to  the  court  that  said  defendant,  Albert 
Grant,  is  not  entitied  to  any  relief  under  his 
cross-bill  in  this  cause;  that  the  plaintiff  is  the 
holder  and  owner  of  the  several  obligations  of 
said  Grant,  secured  by  the  deeds  of  trust  on  the 
real  estate  prayed  in  the  original  bill  of  com- 

Elaint  herein  to  be  sold  for  the  payment  of  the 
idebtedness  thereon,  and  mentioned  and  set 
forth  in  the  8d,  4th,  5th,  6th,  7th  and  8th  para- 
graphs of  said  biU;  that  said  Grant  has  made 
default  in  the  payment  of  his  said  obligations, 
on  which  he  is  indebted  to  the  plaintiff  In  large 
suras  of  money,  with  long  arrearages  of  interest: 
that  said  Grant  has  not  paid  taxes  on  said  real 
estate  for  a  number  of  years,  and  the  same  are 
in  arrears  for  upwards  of  f  20,000;  that  said  in- 
debtedness of  said  defendant  Grant  to  the  plaint- 
iff largely  exceeds  the  value  of  said  real  estate, 
and  that  the  plaintiff  has  no  personal  security 
for  its  said  debt;  it  is,  this  second  day  of  March, 
A.  D.  1882,  ordered,  adjudged,  and  decreed  that 
this  cause  be,  and  lie  same  hereby  is,  referred 
to  the  auditor  of  the  court  to  state  the  accotmt 
between  the  plaintiff  and  the  defendant,  Albert 
Grant;  the  amount  due  under  said  several  deeds 
of  trust  on  said  real  estate  prayed  to  be  sold  in 
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said  bill;  the  amounts  due  said  judgment  and 
mechanics'  lien  creditors  referred  to  m  said  bill ; 
whether  the  same  are  liens  upon  anv  of  said  real 
estate;  the  relative  priorities  of  the  claims  of  said 
creditors  and  the  plaintiff,  and  the  value  of  the 
said  real  estate,  all  from  the  proofs  in  this  cause, 
except  as  to  said  mechanics' lien,  and  report  the 
same  to  this  court  And  said  auditor  shall  f  ur- 
therascertain  and  report  to  tbiscourt  the  amount 
due  for  taxes  in  arrears  on  said  real  estate,  and 
whether  the  same  or  any  port  thereof  has  been 
sold  for  taxes,  and  if  so,  when,  for  what  taxes, 
for  what  amount  and  to  whom." 

To  this  was  added  an  order  appointing  a  re- 
ceiver to  take  possession  of  the  property,  make 
leases,  etc. 

A  motion  is  now  made  to  dismiss,  because  the 
decree  appealed  from  is  not  a  final  decree. 

The  i^ue  is  well  settled  that  a  decree  to  be 
final,  within  the  meaning  of  that  term  as  used 
in  the  Acts  of  Congress  giving  this  court  juris- 
diction on  appeal,  must  terminate  the  litigation 
of  the  parties  on  the  merits  of  the  case,  so  that 
if  there  should  be  an  affirmance  here,  the  court 
below  would  have  nothing  to  do  but  to  execute 
the  decree  it  had  already  rendered.  This  sub- 
ject was  considered  at  the  present  Term  in  BotU 
wick  V.  Brinkerhoff  [ante,  73],  wliere  a  large 
number  of  cases  are  cited.  It  has  also  been  many 
times  decided  that  a  decree  of  sale  in  a  foreclos- 
ure suit,  which  settles  all  the  rights  of  the  par- 
ties and  leaves  nothing  to  be  done  but  to  make 
the  sale  and  pay  out  the  proceeds,  is  a  final  de- 
cree for  the  purposes  of  an  appeal.  Bay  v.  Law, 
8  Cranoh,  179;  WliiUng  v.  Bank,  18  Pet.,  15; 
BronKm  v,  R.  R.  Go.,2  Black,  531  [67  U.  8., 
XVII.,  8601;  Green  v.  Fitk,  108  U.  8.,  520 
[XXVI.,  486].  But  iaRB,  Co.  v.  Bmuey,  28 
WaU.,  409  [90  U.  8.,  XXIH.,  187],  it  was  held 
that  "To  justify  such  a  sale,  without  consent, 
the  amount  due  upon  the  debt  must  be  deter- 
mined. •  •  •  Until  this  is  done,  the  rights 
of.the  parties  are  not  all  settled.  Final  proc- 
ess for  ue  collection  of  money  cannot  issue  un- 
til the  amount  to  be  paid  or  collected  by  the 
process,  if  not  paid,  1^  been  adjud^fed.  In 
tbis,  the  court  but  followed  the  principle  acted 
on  in  Ba/mard  v.  Oibton,  7  How.,  656;  Humit- 
tonv.  Staihthorp,  2  Wall..  106 [69  U.  8.,  XVIL, 
905];  Orav!fordv.Boint»,  13  How.,  11,  and  many 
other  cases. 

The  present  decree  is  not  final  accordingto  this 
rule.  It  does  not  order  a  sale  of  the  property. 
It  overrules  the  defense  of  the  appellant  as  set 
forth  in  his  cross-bill,and  declares  that  the  appel- 
lee is  the  holder  and  owner  of  the  debt  secured  by 
thedeedsof  trust, but  refers  thecase  to  an  auditor 
to  ascertain  the  amount  due  upon  the  debt,  the 
amount  doe  certain  judgment  and  lien  creditors, 
the  existence  and  priorities  of  liens  and  the 
claims  for  taxes.  It  is  true  that  the  court  finds 
the  amount  due  the  appellee  largely  exceeds  the 
value  of  the  property,  but  this  is  only  as  a  foun- 
dation for  the  order  appointing  the  receiver.  If, 
in  point  of  fact,  it  is  not  true,  the  finding  will 
not  conclude  the  parties  in  the  final  closing  up 
of  the  suit  The  order  for  the  delivery  of  the 
property  is  only  in  aid  of  the  foreclosure  pro- 
ceedings, and  to  subject  the  income  pending  the 
suit,  to  the  payment  of  any  stmi  that  may  in  the 
end  be  found  to  be  due.  If  anything  remains, 
either  of  the  income  or  of  the  proce»is  of  the 
sale  after  the  mortgage  or  trust  debts  are  Mtis- 
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fled,  it  will  go  to  the  appellant,  notwithstanding 
what  has  been  decreed.  There  is  no  oi^er  a» 
In  Forgay  v.  Conrad,  6  How.,  201;  Thomp»on-v. 
Dean,  7  Wall.,  846  [74  U.  8.,  XIX.,  «6],  and 
other  cases  of  a  like  character,  adjudging  th» 
property  to  belong  absolutely  to  the  appellee, 
and  ordering  immediate  deliverr  of  possession. 
In  Forpaff  v.  Conrad,  tupra,  which  is  a  leading 
caseonthisquestion,itwaserpre8slvsaidby  CMtf 
Justice  Taney  (p.  204)  that  the  rule  did  not  ex- 
tend to  cases  where  propertv  was  directed  to  be 
delivered  to  a  receiver.  The  reason  is  that  the 
possession  of  the  receiver  is  that  of  the  court, 
and  he  holds,  pending  the  suit,  for  the  bencaOt 
of  whomsoever  it  shall  in  the  end  be  found  to 
concern.  Neither  the  title  nor  the  rights  of  the 
parties  are  changed  by  bis  possession.  He  acts 
as  the  representative  of  the  court  in  keeping  ttie 
propert}'  so  that  it  may  be  subjected  to  any  de- 
cree tliat  shall  finally  be  rendered  against  it 

It  f  Mourn  thai  Hie  appeal  mrut  be  diamitted; 
and  it  it  to  ordered. 

True  copy.    Test : 

James  H.  UoKenney,  Clerk,  Sup.  Court,  U.  S. 

Dissenting,  Mr.  Justice  Killer. 

Gtte(l-106D.S.,88,2i2. 


Cmr  OP  PAREERSBTJRG,  Jpp«., 
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ISABELLA  BBOWN  kt  al. 

(See  S.  C,  16  Otto,  487-fiOt.) 

West  Virginid  Act  enUhorizinq  municipal  bonds- 
— le/ien  void  as  not  for  pume  oltfeet — estoppel 
— obligation  of  eity — redaiming  property— ds- 
eree. 

*1.  nie  Act  of  the  Iiertilatuie  of  West  VirylnJa. 
passed  December  IS,  IMS,  oh.  118,  authorlaiiiir  the 
City  of  Parkersburff  to  Issue  its  bonds  far  the  pur- 
pose of  lending  the  same  to  persons  engaged  in  maui- 
ufaotorinK.was  Invalid,  and  the  bonds  lasued  nnrtfr 
it  are  void,  as  against  tlie  City. 

2.  As  the  consideration  for  bonds  to  the  amoont 
of  920,000,  issued  by  the  City  to  M.,  under  said  Act, 
heexeouiedtoj.,  as  trustee,  a  deed  ooBveylng  to  J 
certain  real  estate  and  personal  property,  in  tmst 
to  secure  the  payment  by  M.,  to  the  uty  of  eeml-an- 
nual  interest  on  920.000,  and  of  annual  Instalbnenta 
on  theraindptU,  with  apower  of  sale  in  case  of  de- 
fault The  twnds  were  payable  to  H.,  or  order.  He 
Indorsed  them  in  blank  and  sold  them  to  the  jrialnt- 
ilTs,  vho  bought  them  for  value,  in  good  fknh.  M 
paid  to  the  City  one  installment  of  Interest.  l%e 
City  made  five  payments  of  interest  on  the  bond*. 
It  took  into  its  possession  the  property  and  refused 
to  make  further  payments  of  Intovst.  In  asuit  tn 
equity  brought  by  the  holders  of  tlie  bonds  agmlnst 
tSeqtor.HeEj: 

(1)  The  bonds  were  void  because  the  iifiiowi  j 
amount  to  pay  the  principal  and  interest  of  them 
was  to  be  raised  by  taxation,  and  such  taxation  was 
not  taxation  for  a  publio  objeot,  and  tte  Oonetttu- 
tion  of  the  State  did  not  authorise  such  tavittjirn^ 
and  the  Legislature  had  no  power  to  pass  said  Act. 

(2)  The  payment  of  interest  on  the  oonds  by  ttie 
City  did  not,  nordidtheaotsof  ItsoffleeraoracreDts 
In  dealing  with  the  property,  operate,  by  way  of 
estoppd  or  raUfloatlon,  to  loake  the  City  liable  on 
the  bonds,  there  having  been  a  total  want  of  pov 
to  tasue  them  originally. 

kving  praj 


S£ 


(3)  The  bill  having  proved  for  a  receiver  of  tbe 
roperty,  but  none  navuig  been  (4>pUed  for,  and 
lie  suit  not  having  been  brought  to  a  hearing  for 
nearly  three  years,  and  tlie  Cnr  having  bean  at- 
lowed  to  oonfrol  and  manage  the  property  mean- 
time, and  M.,  being  a  party  to  the  suit,  and  maktac 

•Heod  notes  by  Mr.  Jutttee  BtasCBfoSD. 
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no  ilefense ;  and  the  City  havinft  acted  In  gooil  f  ^  1 1th 
and  with  reasonuble  discretion,  in  taking  cm  of 
the  pn'i»ert.v  and  ilisDosiujf  of  some  of  it,  the  rv>  ■  Ipt 
of  the  property  by  tiie  Citj-  did  not  create  an  ottH- 
gatioo  on  fo  part  to  pay  the  bonds. 
11)  M.,  had  a  right  to  reclaim  the  property  and  to 
■  111  the  City  toaecountfor  it.  In  dlsafflrmancu  of 


call 


the  iliepii  contract,  the  transaction  beiUK  iinrely 
nalnm  iirohihitum,  and  the  City  bcinsrthe  priiulpiu 
o8eniit;r.  Such  ritfht  passed  to  the  plaintiffs  as  an 
incident  to  the  bonds. 

i5)  A  il«>n>e  wiii*  ordered  dccIarinB  that  the  City, 
bi  teeing  tUe  Uinds,  exceeded  its  luwlul  powenu 
lad  that  mey  oaimot  be  enfoioed  as  obllgatioiu  of 
die  City ;  anil  providing  for  a  sals  of  the  remsin- 
ittt  mvpertjr,  and  the  taking  of  an  aoootmt  between 
the  Cl^  and  the  property,  crediting  the  City  with 
tt*  inmi  It  had  paid  m  good  faith  to  aoquiie,  pio- 
tectipnnrve  and  dispose  of  tlie  property;  and  for 
tannnoe  and  taxes,  and  the  amount  it  had  paid  in 
laTlof  the  coupons  it  had  paid ;  and  charKlng  It 
wih  wbat  it  had  reoeiTed,  but  not  ohargingit  with 
■aynmfor  loaiof  or  damage  to  or  depreciation  of 
tke  property,  and  the  distribution  among  the  plaint- 
lb  of  the  net  proceeds  of  the  sale  and  the  net 
•Doont  at  money,  tf  any,  remaining  in  the  hands 
c<  the  O^,  reoeiTed  from  M.,  or  from  the  sales  by  it 
of  UT  ofthe  property  received  by  it. 

[No.  124.] 
ArjtudDee.  IS,  IS,  1881.  Decided  Jan.  8, 1883. 

APPEAL  bom  the  Circuit  Court  of  the  United 
States  for  the  Dis^ct  of  West  Virginia. 

Tile  history  and  facts  of  the  case  fully  ap- 
pev  in  the  opinion  of  the  court. 

J/isnn.  WUUmb  A.  Cook  and  C.  C.  Cole. 
for  appellant: 

The  Act  of  the  Lwalature  of  West  Virginia, 
passed  on  the  15th  day  of  December,  1868,  pur- 
ports to  authorize  the  city  councQ  to  issue  and 
loan  its  IxHids  in  furtherance  of  a  private  en- 
tenirise. 

it  i«  presumed  that  the  legislative  intent  was 
to  empower  the  collection  of  a  tax  for  the  ulti- 
mate payment  of  these  bonds  should  it  become 
DecessaiT.  This  is  in  excess  of  the  legislative 
power  of  taxation,  and  it  follows  that  the  Act 
and  bonds  are  void. 

Loan  AtaoeiatUm  v.  TopOca,  80  WaU.,  666 
(87  U.  8.,  XXn.,  456);  AUem.  v.  IiQuib.  of  Jay, 
WMe.,  124;  LmeeUy.  Botton,  111  Mass.,  454; 
atafev.  Otaviee,  14  Kan., 418;  Weumerv.Vil. 
tfDougia*,  64  N.  T.,  91;  CrampUm  v.  Zabrii- 
tt!.101  U.  8.,  601  (XXV.,  1070). 

The  bonds  in  Question  were  issued  in  viola- 
tion of  the  provimons  of  the  8th  section  of  the 
lOtti  article  of  the  Constitution  of  the  State  of 
Wert  Virainia,  adopted  on  the  22d  day  of  Au- 
pat,18T2. 

Lut  ▼.  WhtOing,  7  W.  Va.,  601;  AtpinwaJO, 
T.  Comn.,  89  How.,  864  (68  U.  8..  XVI., 

a  the  statute  confers  no  power  to  issue  the 
bands,  there  can  be  no  honafde  holding  and  no 
««oppeL 

nama»  v.  BUhiHumd,  12  WalL,  865  09  U. 
B.,  XX.,  457);  Loan  Alto.  v.  Topeka,  20  WalL, 
W«7  U.  S.,  XXn.,  455);  Ottawa  v.  Perkini, 
M  U.  S.,  260  (XXrV.,  154);  Tmcrufiip  of  Oak- 
faatf  T.  Skinner,  94  U.  8.,  255  (XXTV.,  125); 
K  8.  T.  Mdeon  Cfe.,  99  U.  8.,  682  (XXV., 881); 
J»aonfv.Oo.ofJa»per,  101  U.  8.,698  (XXV., 
1006):  WelU  V.  Supervuan,  102  U.  8.,  626 
(XX VL,  122);  (feflkn  v.  Oo.  qf  DaUem,  102  U. 
8.,  684 (XXVI.,  2fl»);  1  DiU.  Mun.  Corp.,  sec. 
AL 

IW  (Sty  cannot  be  charged  as  a  trustee  of 
ftBiaupeilv. 

A  municqNkl  corporation  may  take  and  hold 
in  tnut  tbe  property  for  jnirpoees  germane  to 
See  IC  Otto. 


its  creation  and  existence,  but  not  for  private 
purposes  merely.  Nor  can  it  be  compdled  to 
execute  such  a  trust. 

Vidal  V.  Qirard  2  How.,  128;  Mayory.  Bay, 
19  WaU.,468(86U.  8.,  XXII.,  164);  In  the  Mat- 
ter of  Howe,  1  Paige,  214;  Ang.  and  Ames, 
Corp.,  sec.  168;  1  Dill.  Mun.  Corp.,  sees.  487- 
448,  inclusive,  and  notes;  Jadcaon  v.  EartmU, 
8  Johns.,422;  2Kent,  Com.,  280;  Suttonv.Oole,. 
8  Pick.,  282;  CHiapin  v.  Scliool  DUt.  35  N.  H., 
445;  Berrian  v.  Jfayor,  4  Rob.  (N.  Y.),  558. 
Herzov.  San  Frandteo,  83  Cal.,  184. 

Mestn.  Chitrlea  BKaralutll,  B.  M.  Am- 
bler, WiUiam  A.  FUher  and  W.  W.  Van 
Winkle,  for  appellees: 

If  these  bonds  were  void,  the  City  liad  no 
right  to  touch  the  security,  because  only  per- 
sons interested  in  the  bonds  could  resort  to  that 
property. 

If  accountable  as  trustee,  the  City  is  certainly 
liable  for  the  amount  at  which  sne  appraised 
the  property  when  she  assumed  the  trusts. 

Brenenv.  Lambert  SS  Qn.t. ,  256. 

We  submit  that  it  is  too  late  for  the  City  to 
deny  its  liabilitr  to  pav  the  equivalent  of  the 
bonds,  even  if  the  bonds  be  void  ab  initio. 

The  defense  of  ultra  virea  is  not  allowed  to 
prevail  where  it  would  defeat  the  ends  of  jus- 
tice or  work  a  legal  wrong. 

B.  B.  Co.  v.  McCarthy,  M  U.  8.,  258  (XXV., 
608). 

But  the  City,  having  power  to  purchase  tm- 
der  its  charter,  arrang^  as  a  new  contract  to- 
pay  the  bonds. 

The  obligation  to  do  justice  rests  upon  all 
persons,  natural  or  artificial,  and  if  the  county 
obtains  the  money  or  property  of  others  with- 
out authority,  the  law  will  compel  restitution 
or  compensation. 

Mara  V.  Fulton  Co.,  10  Wall.,  676  (77  U.  8., 
XIX.,  10^);  Argcnti  v.  San  Franciico,  16  Cal., 
255;  DiU.  Mun.  Corp.,8ded.,  sec.  460. 

A  city  is  compelled  to  refund  money  raised 
by  her  from  the  sale  of  void  bonds. 

Louitiana  v.  Wood,  102  U.  8.,  294  (XXVI., 
158);Po«J  V.  Kenosha,  22  Wis.,  266. 

Where  bonds  are  issued  to  cover  a  valid  debt, 
although  the  bonds  were  ultra  vires  and  void, 
yet  the  indebtedness  must  be  paid. 

Hitchcock  y. Galveston,  96  U.  8.,  341  (XXTV., 
65m^ 

Where  the  corporation  has  received  the  con- 
sideration, it  is  estopped  to  dispute  tbe  validity 
of  tbe  bonds. 

Pendleton  Oo.y.Amy,  18  Wall.,  297  (80  U.  8., 
XX.,  579);  Dill.  Mun.C!orp.,  sees.  460,  260, 261, 
624, 988,  989,  468. 

In  the  exercise  of  powers  regarding  property, 
a  corporation  stands  (in  Va.)  upon  the  same 
footing  as  individuals. 

B.  F.  <fc  P.  B.  B.  Co.  V.  Biehmond,  26  Gratt., 
88-96. 

Mr.  JutHee  Bl»teIiford  delivered  the  opin- 
ion of  the  court: 

On  the  15th  of  December,  1868,  the  Legisla- 
ture of  West  Virginia  passed  an  Act  which  pro- 
vided as  follows  (ch.  118): 

"  Section  1.  That  the  Slayor  and  Council  of 
of  the  City  of  Parkersburg  are  hereby  authorized 
and  empowered  to  issue  the  ix)nds  of  said  City  to 
an  amoimt  not  exc^ding  $200,000,  for  the  pur- 
pose of  lending  the  same  to  manufacturers  cany- 
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ins  on  business  in  or  near  the  said  Citv,  in  the 
«aM  County  ofWood.  The  said  bonds  shall  run 
twenty  years,  and  bear  interest  at  the  rate  of  six 
per  centum  per  annum;  and  thOT  shall  be  issued 
upon  the  recommendation  of  the  following 
named  persons,  who  shall  be  considered  the 
trustees  of  said  loan,  that  is  to  say:  *  *  • 
"who  sliall  have  power  to  fill  all  vacancies  that 
may  occur  in  their  number.  They  sliall  have 
power  to  make  loans  of  said  bonds  to  Kood, 
solvent  companies  or  individuals,  on  the  follow- 
ing terms,  that  is  to  say:  when  persons  engaged 
in  manufacturing,  shall  have  mvested  in  their 
business  tUrty-five  (35)  per  cent  of  the  amount 
proposed  to  be  employed  in  the  business  of 
manufacturing,  clear  of  all  liabilities,  to  be 
ahown  to  said  trustees  by  affidavits  of  the  appli- 
cants, or  by  other  satisfactoiy  evidence;  and 
when  such  proof  is  furnished,  then  said  trustees, 
five  members  concurring,  may  lend  to  such  ap- 
plicants such  amounts  of  said  bonds  as  they 
may  deem  proper  and  judicious,  not,  however, 
to  exceed  sixty-flve  per  cent  of  the  capital  pro- 
posed to  be  used  in  manufacturing  by  the  ap- 
plicant; Provided,  kmoecer,  When  such'loans 
shall  be  made,  the  interest  thereon  shall  be  paid 
by  the  borrower  semi-annually  to  the  treasurer 
oi  said  City;  and  five  per  cent  of  the  principal 
shall  be  paid  annually  to  the  said  City  by  the 
borrower,  to  be  placed  to  the  account  of  the 
sinking  fund  of  said  Citv,  until  the  several 
loans  are  paid  in  full.  The  said  loans  shall  be 
secured  by  deed  of  trust  or  mortgage  on  real 
estate,  or  "by  other  satisfactoir  security,  sanc- 
tioned by  said  trustees.  And  provided,  also. 
That  no  bonds  shall  be  issued  under  this  section 
until  a  majority  of  the  qualified  voters  of  said 
City  concur  in  the  same,  by  voting  for  or 
against  the  same,  at  an  election  to  be  neld  for 
iSsit  purpose." 

On  the  17th  of  April,  1869,  an  election  was 
held  in  the  City  of  Parkersburg,  under  authority 
of  an  ordinance  passed  by  the  mayor  and  ci^ 
council  of  said  City,  "  Upon  the  proposition 
to  authorize  the  said  city  council  to  issue 
bonds  of  the  said  City,  to  the  amount  of 
f  200,000  to  be  loaned  to  manufacturers  under 
the  provisions  of  said  law  and  said  ordinance." 
At  said  election  441  votes  were  cast  in  favor  of 
said  proposition  and  19  against  it. 

On  the  6th  of  September,  1870,  a  communi- 
cation having  been  received  by  the  city  coun- 
cil from  M.  J.  O'Brien  &  Brother  in  regard  to 
the  erection  of  a  manufacturing  establishment 
and  marine  railway  within  the  city  limits,  it 
was  "  Retoliied,  that  the  council  agree  when 
the  trustees  of  the  improvement  loan  certify 
that  the  Messrs.  O'Brien  &  Bro.  have  satisfac- 
torily secured  the  bonds  loaned  to  them  and. 
complied  with  the  Act  of  the  Legislature  au- 
thorizing the  loan  of  said  bonds,  that  they  will 
release  said  parties  from  city  taxation  on  their 
property,  to  Uie  amount  of  bonds  invested  in  the 
same,  not  exceeding  f  20,000;  provided, /uncerer, 
the  release  shall  extend  so  long  as  the  said  prop- 
erty shall  be  used  or  operated  as  a  manufactur- 
ing establishment  and  marine  railway,  but  not 
in  any  event  to  exceed  twenty  years. 

Nothing  further  was  done  on  the  subject  un- 
til after  section  8  of  article  10  of  the  new  Con- 
stitution of  West  Virginia  went  into  operation 
on  the  22d  of  August,  1873,  which  was  as  fol- 
lows: "  8.  No  county,  city,  school  district  or 
240 


municipal  coipontion,  except  in  cases  wh»e 
such  corporations  have  already  authorized  their 
bonds  to  be  issued,  shall  hereafter  be  allowed 
to  become  indebted,  in  any  manner  or  for  any 
purpose,  to  an  amount,  including  existing  in- 
debtedness, in  the  aggregate  exceeding  five  per 
centum  on  the  value  of  the  taxable  property 
therein,  to  be  ascertained  by  the  last  assessment 
for  state  and  county  taxes  previous  to  the  in- 
curring of  such  indebtedness;  nor  without,  at 
the  same  time,  providing  for  the  collection  of  a 
direct  annual  tax  sufficient  to  pay,  annually,  the 
interest  on  such  debt,  and  the  principal  thereof 
within,  and  not  exceeding  thirty-ioor  years; 
Prot!ided,T)mt  no  debt  shaUbe  contracted  under 
this  section,  unless  all  questions  connected  with 
the  same  shall  have  been  first  submitted  to  a 
vote  of  the  people,  and  have  received  three 
fifths  of  all  the  votes  cast  for  and  against  the 
same." 

On  the  22d  of  April,  1878,  the  dty  cound! 
adopted  the  foUowmg  resolution:  "Be  it  re- 
solved by  the  Mayor  and  Coimcil  of  the  City  at 
Parkersburg,  that,  in  the  event  of  the  firm  of 
M.  J.  O'Brien  &  Brother  taking  from  the  City 
a  loan  of  twenty  thousand  ($30,000)  dollars  of 
its  bonds  authorized  \inder  fcarmer  resolution, 
dated  September  6,  1870,  for  manufacturing 
purposes,  and  paying  punctually  the  interest 
thereon  and  five  per  cent  (6)  of  the  principal 
for  sixteen  years,  the  said  firm  be  released  from 
any  further  pavments  and  the  balance  of  aaid 
bonds  be  paid  by  the  City,  and  the  said  M.  J. 
O'Brien  &  Brothet'  are  released  from  making 
a  marine  railway." 

At  a  meeting  of  the  dty  council  on  the  ISth 
of  May,  1878,  the  trustees  of  said  loan  made  a 
report,  showing  that  they  had  adopted  the  fol- 
lowing resolution:  "miereas,  M.  J.  O'Brien 
and  W.  S.  O'Brien,  composing  the  firm  of  H.  J. 
O'Brien  &  Brother,  are  desirous  of  obtaininfr  s 
loan  of  the'  bonds  of  the  City,  under  and  by 
authority  of  an  Act  of  the  Legislature  of  West 
Virginia,  passed  December  15,  1868,  for  man- 
ufacturing purposes,  to  the  amount  of  |30,000. 
for  the  purpose  of  aidinj^  them  in  the  erection 
of  a  foundry  and  machme  works  in  the  City  of 
Parkersburg;  and  whereas,  for  the  purpose  of 
erecting  these  works,  they  have  bought  of  Mis. 
Joanna  Wait,  widow  of  Walton  Wait,  deceased, 
and  also  from  her  as  the  guardian  of  Bettie  C. 
Wait,  infant  heir  of  Walton  Waite.deceased ,  lot 
No.  80  in  said  City  of  Fftrkersburg.on  Kanawfaa 
Street  being  85  by  170  feet,  and  nave  received 
a  conveyance  from  her  of  said  lot,  both  as  the 
widow  of  said  Walton  Wait  and  as  the  guardian 
of  said  Bettie  C.Wait;  and  whereas,  it  appears, 
by  a  schedule  of  personal  property  of  saia  JiL  J. 
O'Brien  &  Brother,  vermed  by  alfidavit,  and 
now  in  the  hands  of  the  city  attorney,  that  said 
M.  J.  O'Brien  &  Brother  are  the  owoeis  at 
$15,000  worth  of  personal  property  in  thdr 
works  atVolcano,f  ree  of  incumbrance,  we,  there- 
fore, recommend  to  the  City  Councfl  of  the  Citj 
of  Parkersburg,  upon  the  said  M.  J.  and  W.  S. 
O'Brien  and  tneir  wives  executing  a  deed  of 
trust  to  the  said  City  on  the  said  $16,000  wortii 
of  personal  property,  as  wdl  as  upon  the  said 
lot  No.  80,  the  city  council  to  tatn  from  His. 
Joanna  Wait,  or  some  one  for  her,  bank  stoc^ 
with  power  of  attorney  to  dispose  of  the  same, 
or  solvent  bonds,  to  the  amoimt  of  $5,000,  as 
security  that  said  Joanna  Wait,  guardian,  win 
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okMia  fiom  the  Circuit  Cotutt  of  Wood  OounW, 
iritUn  two  years,  authority  to  convey  to  M. 
J.  ud  W.  S.  O'Brien  the  said  lot  Xo.  80,  for 
Md  00  behalf  of  said  ward,  and  when  said  au- 
thority is  obtained,  and  said  deed  made,  said 
itoA  or  bonds  to  be  given  up,  then  the  citr 
cotmcQ  may  deliver  to  said  M.  J.  and  W.  S. 
(XBtwi,  upoa  the  deposit  of  the  aforesaid  col- 
Utenk,  $10,000  of  said  city  tx>nds;  and  when 
Mid  M.  J.  and  W.  S.  O'Brien  have  put  a  build- 
ing or  buildings  on  said  lot  ready  for  the  roof, 
caidng  not  less  than  $8,000  when  completed, 
iluvn  by  bills  rendered  and  authenticated  for 
«ae  to  the  council,  and  when  said  JoannaWait, 
puidita  of  said  Bettie  C.  Wait,  by  the  authority 
«( the  aaid  Circuit  Court  of  Wood  County,  has 
toor^ed  for  and  on  behalf  of  her  said  weird  the 
lii  lot  No.  80,  free  of  incumbrance,  to  said 
0%ieo  &  Brother,  or  made  a  further  deposit 
<i  bank  stock  or  bonds  to  the  amount  of  $8,000, 
voder  the  conditions  aforesaid,  as  security  that 
lbs  win  obtain  such  authority  within  two  years 
from  the  date  hereof,  and  make  said  convey- 
uee,  which  shall  be  held  bv  said  City  as  secu- 
rity for  the  pavment  of  said  bonds  and  interest 
ontilaiddeed  ismadefay  authority  of  said  court, 
tbcD  Mid  city  council  may  deliver  to  said  M. 
J.  OIBtien  A  Brother  the  remaining  $10,000,  of 
Mid  bonds ;  and  said  city  council  shall  take  as 
a  fiirther  security  for  the  payment  of  said  bonds 
and  interest,  from  said  VL  J.  O'Brien  &  Broth- 
er, to  be  deposited  with  the  dty  treasurer, 
Ibdrinamance  policies,  amounting  to  $14,500, 
liaaatered  to  the  said  City,  on  their  machinery, 
alock,  ac.,  at  Volcano ;  and  when  their  build- 
iap  on  aaid  lot  are  completed,  and  the  ma- 
dunoy  thereon  erected,  then  the  said  M.  J. 
O'Brien  &  Brother  shall  have  the  whole  in- 
micd  to  the  amount  of  $16,000,  and  keep  the 
aae  ao  msured  for  the  ben^t  and  secunty  of 
Mid  Chy  on  accoimt  of  said  loan." 

At  the  same  time  the  city  attorney  presented 
to  the  council  a  trust-deed  executed  oy  "  said 
O'Brien  ft  Brother,"  which  was  accepted,  and 
il  via  rcMlred  "  That,  upon  the  execution  of 
the  tmat  by  H.  J.  O'Brien  &  Bro. .  the  clerk  is 
amhorized  to  issue  immediately  $10,000,  part 
of  city  bonds,  as  agreed  upon  by  the  resolution 
oftheSadof  ApriCl873/ 

The  trust-deed,  which  was  executed  by  the 
two  03riens  and  their  wives,  and  acknowl- 
edged by  them  on  the  13th  of  May,  1878,  and 
Rcoided  on  the  18th  of  June.  1878,  was  in  these 
woda:  "  This  deed,  made  the  18th  day  of  May, 
A.  D.  187»,  by  M.  J.  O'Brien  and  P.  F.  O'Brien, 
Ma  wife,  ind  W.  8.  O'Brien  and  Jane  C.  C. 
0%im,  his  wife,  parties  of  the  first  part,  and 
Okey  Johnson,  trustee,  party  of  the  second 
pan,  witneaseth :  that  for  and  in  consideration  of 
one  dollar  in  hand  paid  by  the  said  trustee  to  the 
PMiea  of  Ote  first  part,  the  receipt  whereof  is 
■tnby  acknowledged,  the  said  parties  of  the 
&A  part  heveby  grant  unto  the  party  of  the 
Kcoad  part  all,  etc.,  of  the  following  property, 
■owit:  aU  that  certain  lot  of  groimd  ntuate  on 
Kawwha  Street,  in  the  City  of  Pvkersburg, 
bMwn  as  lot  No.  80  on  the  plat  of  said  town, 
aad  baii^  tiie  aame  lot  conveyed  by  Joanna  M. 
Wdl,  raaxdian  of  Bettie  0.  Wait,  and  Joanna 
M.  Watt  in  her  own  i^it,  to  the  said  parties 
of  the  fat  part,  Inr  deed  dated  the  13th  day  of 
Msy,  187S,  and  all  the  personal  property  men- 
tknd  in  Sdiedule  A,  and  hereunto  annexed 
See  16  Otto.  U.  S.,  Book  S7. 


and  made  part  of  the  parcel  of  this  deed,  said 
pnH>erty  now  situated  at  Volcano,  in  the  County 
of  Wood,  and  valued  at  $15,040.88,  which  said 
last  named  property  is  permitted  to  remain  in 
the  possession  of  we  parties  of  the  first  part, 
and  to  be  removed  from  Volcano  aforesaid  and 
placed  in  the  buildine  or  buildings  to  be  erected 
by  said  parties  on  the  lot  aforesaid,  until  the 
same  shall  be  required  by  the  party  of  the  sec- 
ond part,  upon  being  made  as  hereinafter  speci- 
fied, that  is  to  say:  Whereas,  an  Act  passed  De- 
cember 15,  1868,  by  the  Legislature  of  West 
Virginia,authorizing  the  Mayor  and  City  Coun- 
cil of  the  City  of  Parkersburg  to  lend  its  bonds 
for  manufacturing  purposes,  to  which  Act  ref- 
erence may  be  had  for  a  more  explicit  under- 
standing of  the  provisions;  and  whereas,  the 
parties  of  the  first  part  have  negotiated  widi 
the  said  City  for  a  loan  of  its  bonds  to  the 
amount  of  $30,000,  according  to  the  provisions 
set  forth  in  an  ordinance  passed  by  the  said 
city  cotmcil  the22d  day  of  April,  1878,  whereby 
it  IS.  among  other  things,  provided  that  if  the 
parties  of  the  first  part  snail  punctually  pay 
the  interest  on  the  uoresaid  sum  of  $20,00C, 
and  five  per  centum  of  the  principal  for  sixteen 
years,  the  said  parties  of  the  first  part  shall  be 
released  from  any  further  payment,  which  said 
ordinance  was  authorized  imder  a  former 
ordinance,  dated  September  6,  1870,  to  both  of 
which  ordinances  reference  may  be  had  for  a 
fuller  understanding  thereof,  and.  are  made  part 
hereof,  which  negotiation  for  the  aforesaid  loan 
of  $20,000  of  the  bonds  of  the  said  City  is  made 
on  the  part  of  said  City,  pursuant  to  a  recom- 
mendation in  writing  made  by  the  trustees  of 
said  loan,  as  provided  in  said  Act  of  the  Legis* 
lature,  to  which  recommendation  in  writing  ref- 
erence may  be  had  for  a  fuller  understanding 
thereof,  and  is  made  put  hereof,  in  trust  to 
secure  the  faithful  performance  by  the  parties 
of  the  first  part,  in  their  payment  of  the  afore- 
said interest  on  said  $90,000,  and  the  payment 
of  the  five  per  centum  of  the  principal,  as  speci- 
fied in  the  aforesaid  ordinance  passed  the  22d 
day  of  April,  1878.  And  if  any  default  shall 
be  made  nerein,  then  the  party  of  the  second 
part,  as  trustee  aforesaid,  shall  proceed  to  sell 
the  property  hereby  conveyed,  pursuant  to  the 
provisions  of  chapter  78  of  the  Code  of  West 
Virginia,  and  the  Acts  amendatory  thereto." 
Exhibit  A,  annexed  to  the  trtist-deed,  contained 
a  list  by  items  of  the  personal  property,  with  a 
valuation  opponte  each  item,  the  same  being 
principally  machinery  and  tools.  Attached  to 
It  was  an  aifldavit  made  by  M.  J.  O'Brien,  set- 
ting forth  that  M.  J.  O'Brien  &  Brother  owned 
all  the  property  free  of  incumbrance,  and  that . 
each  item  was  wortii  the  sum  set  down  oppo- 
site to  it,  and  that  the  whole  was  then  worth 
$15,000. 

On  the  10th  of  Jiute,  1878,  an  order  was 
adopted  by  the  coimcil,  reciting  the  statute, 
and  the  election,  and  the  prior  proceedings  of 
the  trustees  of  the  loan  and  of  the  council,  and 
the  presentation  of  the  deed  of  trust  and  the 
deposit  of  the  $5,000  security,  and .  of  the  in- 
surance policies  before  provided  for;  and  then 
ordered  that  the  said  security  was  sstiafactonr, 
and  that  $10,000  of  the  bonds  of  the  City  be  ae> 
livered  to  M.  J.  O'Brien  &  Brother  "  forthwith, 
under  the  conditions  of  and  in  accordance  with"  - 
the  said  Act "  and  the  orders  made  S^tember 
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e,  1870,  and  April  32, 1878,  made  and  intended 
to  be  made  by  authority  of  add  Act  of  L^ls- 
latnre,  and  to  be  controlled  br  and  oonstraed 
according  to  its  provisions,"  and  further  ordered 
that  when  His.  Wait  should  make  the  deed  to 
lot  No.  80,  the  $6,000  security  should  be  given 
up. 

Thereupon  ftlO.OOO  of  the  bonds  -were  deliv- 
ered to  the  O'Briens.  Each  bond  was  a  certifi- 
cate of  Indebtedness  for  $500,  payable  to  M.  J. 
O'Brien  &  Brother,  or  order,  dated  June  1, 1878, 
sealed  with  the  seal  of  the  Ci^  and  signed  by 
the  mayor  and  the  clerk,  payable  June  1, 1808, 
at  Rirkersburg,  with  interest  at  the  rate  of  six 
per  cent  per  annum,  payable  semi-annually, 
June  1  and  December  1,  in  the  City  of  New 
York.  Coupons  payable  to  bearer  for  each  pay- 
ment of  interest  were  attached.  E^ch  bond  con- 
tained tills  statement:  "  This  certificate  is  is- 
sued by  authoritv  of  the  Act  of  the  General 
Assembly  of  the  State  of  West  Yirginia,  passed 
December  16,  1868." 

On  the  9th  of  September,  1878,  the  city  coim- 
dl  passed  the  following  order:  "  It  appearing 
to  the  satisfaction  of  the  coimcil  that  M.  J. 
0%ien  &  Brother  have  their  buildings,  which, 
when  completed,  will  cost  more  than  $8,000, 
now  up  ana  ready  to  be  roofed,  and  have,  there- 
fore, complied  with  the  recommendation  of  the 
manufacturers'  loan  and  the  former  orders  of 
the  council  in  that  rMpect,  it  is  ordered  that  as 
soon  as  Mrs.  Joanna  Walt,  or  some  one  for  her, 
shall  deposit  with  the  city  treasurer  bonds  to 
the  amount  of  $8,000,  or  bank  stock,  with 
power  of  attorney  to  dispose  of  the  same,  as 
collateral  security  that  she  will  obtain  within 
two  years  from  the  18th  of  May,  1878,  the  au- 
thority from  the  Circuit  Court  of  Wood  County 
to  make  for  and  on  behalf  of  her  ward,  Betde 
C.  Wait,  a  deed  to  said  M.  J.  O'Brien  &  Brother, 
for  lot  No.  80  in  the  City  of  Parkersburg,  that 
the  Mayor  of  the  City  of  Parkersburg  is  d&ected 
to  deliver,  properly  signed  by  himself  and  at- 
tested by  the  clerk  of  the  council,  the  remain- 
ing ($10, 000)  ten  thousand  dollars  of  the  bonds 
of  tlw  City  of  Parkersburg,  as  provided  for  by 
former  oraers  of  this  council."  The  second  lot 
of  $10,000  of  the  bonds  were  thereupon  issued 
to  M.  J.  O'Brien  &  Brother,  the  bonds  behig  in 
the  same  form  as  the  oUiers.  No  other  proceed- 
ings of  the  city  council  appear  as  to  uie  issu- 
ing of  the  bonds. 

The  bonds  were  all  of  them  indorsed  in  blank 
by  M.  J.  O'Brien  &  Brother,  and  were  sold  by 
them  at  80  cents  on  the  dollar,  $10,000  in  June, 
1878,  and  $10,000  in  September,  1878.  The  ap- 
pellees are  the  owners  of  the  entire  $90,000  of 
tx»ds  and  are  bona  fide  holders  of  them.  The 
O'Briens  paid  to  the  Ci^  the  $600  of  interest 
falling  due  December  1,  1878,  and  the  City 
paid  the  coupons  due  that  day.  The  O'Briens 
paid  no  more.  The  City  paid  the  coupons  which 
fell  due  in  June  and  in  DecembOT,  1874,  and  in 
June  and  December,  1876.    It  paid  no  more. 

The  coupons  which  fell  due  June  1  and  De- 
cember 1, 1876,  nothaving  been  paid,the  plaint- 
iff, Isabella  Brown,  owning  $6,000  of  the  bonds, 
Died  this  bill  on  behalf  of  nerself  and  all  other 
holders  of  the  bonds  who  should  unite  in  the 
suit,  setting  forth  the  said  Act  of  December, 
1868,  the  dection,  the  action  of  tiie  trustees  of 
the  loon  and  of  the  city  council,  the  giving  of 
the  lecority,  the  execittlonandiecordrngof  the 
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deed  of  trust,  and  (he  issuing  of  the  first  $10,001^ 
of  bonds.  Her  $8,000  of  bonds  are  part  of  those 
bonds.  The  bill  sets  forth  the  proceeding  for 
the  issuing  of  the  rest  of  the  bonds  and  their 
actual  issue.  It  avers  that  the  holders  of  all  of 
the  bonds  are  bona  Jlde  holders  for  value.  The 
defendants  in  the  suit  are  the  City  of  Parkers- 
burg, the  two  O'Briens  and  their  wives,  and  the 
assignee  in  bankruptoy  of  the  O'Briens. 

In  November,  1878,  the  O'Briens  and  their 
wives  executed  to  said  Johnson  a  deed  for  aaid 
lot  No.  90  and  for  another  lot,  in  trust  to  secure 
one  Leach  for  bis  indorsement  of  a  promissoiy 
note  of  the  O'Briens  for  $8,000,  with  power  to 
sell  the  land  in  case  the  note  shoidd  not  be  paid. 
On  the  9th  of  November,  1874,  Johnson  sold 
lot  No.  80  and  its  appurtenances  at  auction,  un- 
der said  last  named  trust-deed,  to  the  Cityof 
Parkersburg,  and,  on  the  8th  of  December,  107^ 
executed  to  Uie  city  a  deed  of  it,  which  recited 
that  the  sale  of  the  lot  was  "  subject  to  a  trust 
thereon  In  favor  of  the  City  of  Parkersburg  for 
$20,000,"  and  that  the  sale  was  for  $800,  and 
conveyed  thu  lot  and  its  buildings  and  appurte- 
nances to  the  City,  "  subject  to  Uie  lien  of  the 
said  City  aforesud." 

The  bill  sets  forth  said  sale  and  conveyance, 
and  avers  that  the  City  has,  since  said  purchase, 
claimed  said  real  estate  as  being  its  property, 
and  has  rented  it,  and  is  now  claiming  it  and 
exercising  to  some  extent  rights  of  ownership 
over  it;  that  after  the  deed  from  the  O'Briens  to 
Johnson  was  executed,  thev  were  adjudged 
bankrupt,  and  their  assignee  in  bankruptcy  wa& 
permitted,  without  objection  on  the  part  of  the 
City,  to  take  possession  of  the  movable  took  and 
machinery  covered  bv  said  deed;  that  Bid  chat- 
tels were  sold  by  saia  assignee  to  various  pur- 
chasers, and  became  scattered  and  deteriorated 
in  value;  that  some  were  sold  subject  to  the 
claim  of  the  City,  and  others  without  such  res- 
ervation; that  the  City  continued  to  pay  the  in- 
terest on  the  bonds  until  the  matuntr  of  the 
coupons  whidh  became  due  June  1, 1876,  wben 
it  refused  to  pay  them,  and  has  paid  no  more 
and  refuses  to  recognize  the  obligations  of  ^e 
bonds  and  coupons,  on  the  ground  that  th^ 
were  issued  by  the  City  vrithout  lawful  author- 
ity; and  that  the  City  has  neglected  the  real  es- 
tate and  the  improvements  and  fixed  machlneiy 
on  it,  and  the  buildings  are  unoccupied  and  iin- 
protected,  lying  open  to  the  weather  and  to  dep- 
redations, and  no  care  is  used  in  protecting  tbe 
buildings  and  machinery,  and  many  valtiable 
ports  of  the  machinery  have  thus  bee^lost.    The 
bill  aOeges  that  the  deed  of  trust  to  the  City  was 
executed  for  the  purpose  of  securing  the  liold- 
ers  of  the  bonds  and  coupons,  and  uey  are  the 
parties  beneficially  interested  in  the  same,  and 
the  City  is  a  trustee  of  all  the  property  men- 
tioned m  the  deed,  for  the  holders  oftbe  Donds; 
that  the  City  was  boimd  to  care  for  the  prop- 
erty and  protect  the  title  to  it  for  the  benefit  of 
the  eettuu  que  trutt,  and  especiaUy  as  It  had  In- 
duced them  to  purcjiase  the  bonus,  aa  well  in 
reliance  on  the  deed  as  on  the  credit  of  the  City; 
that  the  Ci^  was,  as  trustee,  bound  to  interpose 
to  prevent  the  sale  of  the  chattels  by  the  assig;nee 
in  oankruptey,  and  to  place  the  property  in  tbe 
charge  of  a  responsible  custodian,  and  protect 
it  from  depredation;  and  that,  in  faiUng  to  ex- 
ercise such  care  and  in  permitting  sndi  mle,  the 
City  has  viohited  the  duties  mmtmeS  by  it  from 
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teaeoepUoctof  thedfled,  ind  has  became  Ua- 
Ik  to  aceoant  to  tbe  holden  of  the  bonds  for 
d  the  lo«  and  injuiy  which  has  occurred  to 
■id  md  estate  and  chMtels  by  reason  of  such 
Mgiect;  and  that  the  owners  of  tbe  bonds  are 
(i&led  to  the  interposition  of  a  court  of  equity 
for  the  esie  uid  {votection  of  tbeproper1?f ,  and 
to  t  deoee  lot  the  sale  of  such  oi  it  as  remains 
moD  tbe  premisee  mentioned  in  the  deed  totlie 
Uty,  sod  for  the  sale  of  the  real  estate,  and  a 
deoee  against  the  City  requiring  it  to  account 
for  and  pay  over  to  the  holders  of  the  bonds  all 
sDcii  moneys  as  haye  beoi  lost  to  Uiem  from 
nch  neglect,  and  to  pay  to  than  any  balance 
which  may  remain  due  to  them  after  applying 
lE  nims  whidi  may  result  from  such  sales  ana 
•oooimtuig.  The  prayer  of  the  bill,  as  orlgi- 
aally  filed,  is  for  the  appointment  of  a  receiver 
to  talce  charge  of  the  property,  and  thei^>poin^ 
Beat  of  a  trustee  to  makesaleof  it,  andthedis- 
trihatkm  of  the  proceeds  of  sale  among  the  own- 
en  of  the  bonds  and  coupons,  and  that  the  City 
tooouBt  tor  and  pay  over  to  them  the  value  ot 
the  chattels  so  lost  or  sold,  and  for  such  loesas 
has  resulted  by  reason  of  such  neglect  of  duty 
<n  the  part  of'^the  City  in  the  care  of  the  prop- 
erty, and  the  rents  aiM  profits  received  by  the 
(Sty  from  the  property;  and  that  the  City  and 
the  O^rieas  pay  to  the  owners  of  the  bonds  any 
deddency  in  tbe  prindpal  and  interest  thereof 
vUch  may  r«nain  after  the  payment  of  the 
nmsresnlting  frcmi  the  sales  and  accounting 

SfORMid. 

The  City  answered  the  bill,  setting  up  various 
defenses.    One  is,  that  a  majority  of  ue  quali- 
ied  voters  of  the  City  did  not  vote  at  said  elec- 
tioa  in  favor  of  authorizing  the  issuing  of  bonds 
mder  tbe  Act  of  1888.    Another  is,  that  the 
totets  voted  on  the  question  of  authorizing  the 
iasoe  of  bcMids  generally  under  the  Act,  and  not 
oa  the  question  of  iasung  the  particular  bonds. 
Aaothar  is,  that  the  issuing  of  said  bonds  had 
BM  been  aothorized  piiorto  theSSd  of  August, 
18R,  when  said  secuon  8  of  article  10  of  the 
osw  Conatitation  of  West  Virginia  became  op- 
eiaiiTe;  tiiat  said  aectioa  governed  in  the  issu- 
ing of  said  bonds;  and  that  they  were  issued  in 
Tiolatian  tliereof ,  in  that  tike  payment  Uiereof 
was  not  piovided  tar  at  the  time  of  the  issuing 
tbcnof,  aa  required  by  said  section,and  all  ques- 
■ioas  connected  with  the  same  were  not  first 
•ahnitted  to  •  vote  of  the  pec^le,  as  therein  le- 
Qoiiad,  and  said  bonds  are  void.    Another  is, 
Oat  the  Act  of  1886  was  in  violation  of  the  Con- 
tiitation  of  the  State.    Another  is,  that,  at  the 
Omtat  the  passage  of  said  Act,  the  City  had 
nd  sow  has  bo  pruperty  out  of  which  it  could 
pay  any  snch  bonds,  except  such  funds  as  it  is 
srasy  be  aotfaorized  by  lawto  raise  by  taistion. 
Aaether  ia,  that  the  bmids  were  issued  in  aid  of 
a  private  enterprise,  for  iadividnal  profit,  and 
Mtfiva  public  nurpoee;  that  it  is  in  excess  of 
teeonatttiitioaai  power  of  the  Legislature  of 
the  8tate  to  aathonae  taxation  for  the  purpose 
sf  Mring  amid  bonds,  unless  that  power  was 
dssify  eonferred  on  it  by  the  CoBstitation  of 
fta  Mate;  that  no  such  power  was  oonfetted 
oelttar  tiie  Cooatitation  of  the  State  in  force 
atteoneof  tbepassage  of  said  Actortheone 
aoartafaioe:  tliat  the  said  Act  is  void  for  want 
<'pe«rcrintfae  Legislature  to  pass  it;  and  that 
the  bondaiasued  under  it  are  void.  Another  is, 
tibittke  hoakU  are  void  because  they  were  is- 
SeeMOiTO. 


sued  in  violation  of  section  Oof  artiole  10  <rf  the 
Constitution  of  the  State  in  force  at  the  time 
they  were  issued,  which  provides  that  the  Leg> 
iskrfore  may,  bv  law,  ai^orize  the  corporate 
authorities  of  dties  to  assess  and  collect  taxes 
tor  corporate  purposes;  that  said  jHovision 
amounts  to  a  prohibition  against  assessing  and 
collecting  taxes  tor  any  other  than  a  corporate 
purpose;  and  that  said  bonds,  being  issued  for 
a  private  uid  not  for  a  oorpovate  purpose,  are 
void.  The  answer  alleges  that  if  any  property 
coveted  bv  the  deed  of  trust  was  sold  by  theaa- 
signee  in  bankruptcy,  it  was  sold  by  him  sub- 
ject to  said  deed  of  txxvst.  It  denies  the  allegar 
tions  of  the  bill  as  to  the  neglect  of  the  City  to 
protect  and  care  for  the  buildings  and  machin- 
ery. It  aveia  that  it  is  not  diaraeable  with  the 
care  of  the  property,  but  that  u  has  tak«i  as 
good  care  of  Uie  same  as  was  possible  under  the 
circumstances,  and  has  used  all  due  dlUgenoe 
to  rent  it.  It  denies  that  the  deed  of  trust  was 
executed  to  secure  the  holders  of  the  bonds  and 
coupons,  and  denies  tlat  the  City  was  or  is  a 
trustee  for  them  of  the  property  covered  by  the 
deed,  and  denies  that  it  induced  any  person  to 
take  the  bonds.  It  avers  that  it  is  not  competent 
for  the  City  to  act  as  trustee  in  such  a  matter, 
wholly  foreign  to  the  purpose  of  its  creation : 
that  it  has  pfUd  out,  as  mtereston  thebondsand 
expoises  attmding  the  issuing  of  them,  and 
taxes  on  the  property,  more  than  it  has  received 
from  all  sources  on  account  of  the  property ; 
and  that  the  plaintiff  has  a  plain  and  adequate 
remedy  in  a  court  of  law.  It  denies  the  right 
of  the  complainant  to  any  decree  against  it  for 
any  sum  in  any  event,  whether  the  court  shall 
deem  tiie  complainant  entitled  to  a  sale  of  the 
property  mentioned  in  tlie  deed  of  tiust  or  oth- 
erwise. Finally,  the  answer  says  that  if  the 
court  shall  be  <k  opinion  that  it  has  any  hiris- 
diction  in  the  prenuses,  or  that  the  complainant 
is  entitled  to  resort  to  the  uoperty  for  the  pay- 
ment of  the  bonds  or  the  interest  thereon,  the 
City  is  willing  to  submit  to  any  order  to  be 
made  by  the  court  in  relation  to  thedispoaiti<» 
of  the  property,  upon  the  court  pronouncing 
the  bonda  void  and  the  City  not  liable  on  ac- 
count thereof;  but  it  prays  that,  in  any  order  to 
be  made,  the  City  may  be  decreed  to  receive  out 
of  the  proceeds  of  any  sale  of  the  property  the 
sum  it  has  so  expended  above  its  receQttB. 

The  bill  was  taken  as  confessed  as  to  all  the 
defendants  except  the  City.  The  holders  of  all 
the  bonds  were  made  parties  complainant. 
Proofs  were  taken  on  both  sides.  The  bill  was 
then  amended  so  as  to  aver  also  that  the  City  is 
estoi^jcd,  by  her  conduct,  to  deny  the  validity 
of  her  indebtedness  according  to  the  tenor  and 
effect  of  the  bonds  and  coupons,  and  so  as  to 
add  to  the  prayer  for  relief  tne  following:  "Or 
that  the  sud  City  of  Parkersbnrg  may  be  de- 
creed to  pay  the  mid  bonds  and  coupons  aecordr 
ing  to  the  tenor  thereof,  and  eQ)ecially  that  a 
decree  may  be  passed  for  tlie  payment  of  the 
overdue  coupons  upon  the  said  bonds."  The 
bill  was  further  amended  so  as  to  allege  that 
even  if  the  City  was  not  chargeable  as  trustee 
from  the  time  of  the  execution  of  the  deed  of 
trust,  it  is  chargeable  with  all  tbe  dudes  and 
liaUlitiesaf  atrustee,  in  regard  to  all  of  the 
property,  from  the  respective  times  at  whidi 
it  actually  took  possesion  of  the  same;  and  the 
grantee  in  tbe  deed  «f  trust  was  made  a  def  end- 
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ant  and  appuaeei.  The  oaae  -was  brouriat  to  a 
bearing,  and  a  decree  was  made,  whi^  states 
that  the  oouit  is  of  opinioa  that  the  Ci^  is  in- 
debted f<»-  the  bcmds  and  ooapons  and  is  re- 
^onslble  tot  tiair  payment  according  to  their 
tenor  and  eileot;  that  the  $90,000  of  bonds  are 
beM  br  the  several  oompiainants  in  unoimts 
severaUy  speoUed,  and  that  there  are  due  to 
them  seTerally  certain  spedfledsums  for  inter- 
est coupons  doe  and  unpaid  upon  the  bonds  Hw- 
ing  interest  from  and  including  June  1,  1876,to 
aiS  Including  June  1, 1870),  with  interest  from 
the  date  of  the  decxee ;  and  then  decrees  that 
the  complainants  are  entitled  to  have  the  bonds 
held  by  them  reepectively  jMid  by  the  City  at 
the  maturity  of  the  same,  with  ii^erest  payable 
at  the  times  and  in  the  manner  stated  in  the  in- 
terest coupons  attached  to  the  bonds,  and  that 
Oxe  oomp^nants  respectively  recover  against 
tiie  City  for  the  sereral  sums  so  set  out  as  due 
for  interest  on  the  bonds,  and  interest  on  the 
same  from  the  date  of  the  decree,  and  co8ts.and 
have  execution  therefor.  From  this  decree  the 
Ci^  has  appealed  to  this  court. 

The  bill,  as  filed,  ad^ed  for  equitable  relief, 
and  sought  to  charge  the  City  as  a  trustee  and 
to  reach  the  property  covered  by  the  deed  of 
trust.  The  relief  granted  bv  the  decree  was  a 
simple  money  jud^nent  agamat  the  City,f or  the 
interest  due  on  the  bonds  at  the  date  of  the  de- 
cree, based  on  the  legal  liabilitv  of  the  City  to 
pay  the  bonds  and  coupons.  For  this  there  was 
a  plain,  adequate  and  complete  remedy  at  law, 
in  each  bondholder,  if  the  City  was  thus  liable, 
go  that  the  decree  made  could  not  be  sustained, 
in  any  event 

But  we  are  of  opinion  that,  within  the  prin- 
ciples decided  by  this  court  in  the  case  of  Loan 
Auodationv.  Ibpeka,  20  Wall.,  655  [87  U.  8., 
XXII.,  456],  the  bonds  in  question  here  are 
Toid.  The  Act  of  1868  authorizes  the  bonds  to 
be  issued  as  the  bonds  of  the  City.  The  prin- 
dpal  and  interest  are  to  be  paid  by  the  City. 
The  bonds  are  to  be  lent  to  pwsons  engaged  in 
manufacturing.  Those  persons  are  to  pay  the 
interest  on  the  "  loans  semi-annually  to  the 
treasurer  of  the  City,  and  are  also  to  pay  annu- 
ally to  the  City  five  per  cent  <it  thepnncipal,  to 
go  into  the  sinking  fund  oi  the  City,  till  the 
"  loans"  are  paid  in  fuU.  No  fund  is  provided 
or  derignated  out  of  whicfa  the  City  is  topay  the 
princiiwl  or  interest  of  the  bonds.  What  the 
"  borrower,"  as  the  Act  calls  him,  is  to  so  pay 
to  the  City,  is  not  such  a  fund.  The  City  is  to 
pay  the  prhicipal  and  interest  of  the  bonds,  ac- 
coirding  to  their  tenor,  whether  the  "bonower" 
pays  the  City  or  not.  No  other  source  of  pay- 
ment being  provided  for  the  City,  the  implica- 
tion is  that  the  City  is  to  raise  the  necessary 
amoimt  by  taxation.  It  has,  by  section  16  of  the 
Act  of  March  17, 1860,  authonty  to  le^  and  col- 
lect an  annual  tax  on  the  real  estate  and  personal 
property  and  titiiables  in  the  City,  and  upon  all 
other  subjects  of  taxation  under  the  revenue 
laws  of  the  State,  which  taxes  are  to  be  for  the 
viae  of  the  City.  A  legitimate  use  of  the  mon- 
eys so  raised  by  taxation  is  to  pay  the  debts  of 
the  City.  Taxation  to  pay  the  bonds  in  cmes- 
tion  is  not  taxation  for  a  public  object  It  is 
taxation  which  takes  the  private  property  of  one 
person  for  the  private  use  of  another  person. 
There  is,  in  the  Act  of  1860,  a  provision  that  the 
tax  shall  not  exceed  a  given  paroeotage  of  the 
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assessed  value  of  the  property,  or  so  much  on 
every  titb^ble,  but  it  does  not  appear  that  a  tax 
for  these  bonds  would  exceed  tihe  limit  There- 
fore, tlie  inf«enoe  that  tk  was  intended,  by  the 
Act  of  1868,  that  such  taxation  as  should  be  nec- 
essary to  pay  the  bonds  should  be  resorted  to, 
must  remain  in  full  effect  There  was  no  |«>- 
vision  in  the  Constitution  of  West  Virdnia  of 
1863  authorizing  the  levying  of  taxes  to  oe  used 
to  aid  private  persons  in  CMiducting  a  private 
manufacturing  business.  This  being  so,  the 
Legislature  had  no  power  to  enact  the  Act  of 

There  having  been  a  total  want  of  power  to 
issue  the  bon&  origfaudly,  under  any  dronm- 
stances,  and  not  a  mere  fiulure  to  ooi^y  with 
prescribed  requirements  or  conditicms,  the  case 
IS  not  one  for  i4>plying  to  the  City,  under  anv 
state  of  facts,  any  doctrine  of  estoppel  or  latifl- 
cation,  by  reason  of  its  having  paia  s(»ne  install- 
ments of  interest  on  the  bonda;  Imm  Ameeiaiion 
V.  Topeka,  vH  supra;  or  by  reason  of  any  of  the 
acts  ot  its  oflBcers  or  events  in  dealing  with  the 
property  oovoed  by  tnedeed  of  trust  Nomich 
acts  can  ^ve  validity  to  the  statute  or  to  the 
bonds,  however  they  may  affect  the  stafaM  of  the 
property  dealt  with,  or  the  rdation  of  the  CSty 
to  sudi  property. 

But  it  is  contended  by  the  appellees  that,  in- 
dependently of  the  original  validity  of  the  bonds, 
the  City  is  liable  to  pay  them,  because  it  misled 
and  prejudiced  tbdr  holders  and  prevented  them 
from  resorting  to  the  security,  or  because  it  re- 
ceived the  f  uU  value  of  the  bonds  in  considerar 
tion  of  paying  them.  It  is  urged  that,  if  the 
bonds  were  void,  the  City  had  no  right  to  meddk 
with  the  securitv.  There  has,  however,  never 
been  any  impediment  toa  resort  by  the  holdan 
of  the  bonds  to  proceedings  to  have  the  proper- 
ty covered  bv  the  deed  of  trust  administered  f  «* 
uad  approjuwted  to  their  benefit,  as  represent- 
ing ue  CrBriens  in  respect  to  such  property, 
WM  as  subrogated  to  the  ri^ts  of  the  (ybrieoa 
to  have  the  property  devoted  tothepaymeotof 
the  principal  and  interest  of  the  bonds,  in  view 
of  tneir  bdng  void.  The  onlv  misleading  or 
prejudice  was  that  the  holders  <a  the  bonds,  mis- 
taUng  the  law,  supposed  them  to  be  valid  obli- 
gations of  ibe  City.  As  to  the  receipt  of  prop- 
erty by  tlM  City,  it  received  certain  ptopesty, 
but  it  did  not  tberebv  enter  into  any  cmligatiaii, 
even  if  it  could  have  done  so,  topay  these  bonda. 
The  evidence  shows  that  the  City  has  endeav- 
ored, in  a  proper  w^  and  vritfa  a  due  regard  to 
the  interests  of  the  O'Briens  and  of  those  inters 
ested  under  the  O'Briens,  to  preserve  and  pro- 
tect the  property  and  realize  from  it  as  mudi  as 
could  be  recdlied.  The  bill  in  this  case  was  filed 
in  December,  1876.  The  case  was  heard  in  Sep- 
tember, 1879.  The  bill  prayed  for  a  receiver  of 
the  property,  yet  none  was  appointed  or  spiked 
for,  so  far  as  appears.  The  sdes  by  the  Cl^,  of 
movable  property,  which  are  comi^ainea  of, 
took  place  sAer  this  suit  was  brought    The 

glaintiSs  have  chosen  to  leave  all  the  prc^xvty 
1  the  hands  of  the  City  up  to  this  tfane.  The 
City  has  acted  in  good  faitii,  and  wi&  reasonable 
discretion,  in  regard  to  the  proptacij,  Haougtt- 
out  No  valuMoa  placed  upon  the  property, 
real  or  personal,  or  anv  part  of  it,  by  w«y  o<  es- 
timate or  opinion,  at  the  time  the  City  took  pos- 
session of  it,  or  at  any  time  since,  can  be  taua, 
on  the  evidence  in  tlua  case,  as  the  meaaors  of 
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taj  mUBi^  at  fbe  City  on  the  bonds  or  in  le- 

rl  of  the  propeiQr.  Keitfaer  the  O'Briens  nor 
pliiiiitiffH  InterpoMd  to  O(»itrol  the  propeiiy, 
bat  left  the  City  to  control  and  nuuia^  it  There 
in  Dot  about  the  acts  of  the  City,  m  regard  to 
iLe  mopeaty,  any  elementH  'which  can  constitute 
tlw  uty  a  tmatae  of  the  prc^rty,  witii  the  du- 
to  imposed  on  a  trustee.  No  trust  arose  in 
twoT  <rf  tbeplaintiifc-  out  of  the  deed  of  trust  to 
Johnson.  Tlie  tmst  therebT  created  was  one 
to  aeeoie  the  payment  by  the  O'Briens  to  the 
Otj  of  the  interest  on  130,000  and  of  the  prin- 
cqjtl  of  that  sum.  The  plaintiffs  could  not  en- 
foioe  that  toust  in  the  place  of  the  City.  It  was 
a  yM  trust,  because  the  consideration  of  it  was 
tile  issQing  of  the  Toid  bonds.  Nor  did  the  pur- 
Atta  by  the  City,  of  the  property,  whi(^  it 
lioag^  subject  to  the  trust,  ralioate  the  original 
mat  or  create  a  new  one. 

But,  Dotwithstanding  the  invalidi^  of  the 
boods  and  of  the  brust,  the  O'Briens  had  a  ririit 
to  leelaim  the  property  and  to  call  on  the  (Stv 
to  aeoonnt  for  it.    The  enforcement  of  8ud& 
ri|^  is  not  in  affirmance  of  the  ill^al  contract, 
b^  is  in  disaffirmance  of  it,  and  seeks  to  pre- 
vent tlie  CSty  from  retaining  the  benefit  wUch 
it  bss  derired  from  the  unlawful  act.    3  Com. 
Coot. ,  106.    There  was  no  illegality  in  the  mere 
pottfaig  of  tike  property  by  tlie  O'Briens  in  the 
BiDdB  of  the  City.  To  deny  a  remedy  to  reclaim 
it, hlo give  eftect  to  the  illegal  contract.    The 
i§egdity  of  that  contract  does  not  arise  from 
ny  moral  turirftude.    The  property  was  trans- 
(ened  under  a  oontract  which  was  merely  tno- 
hat  prohMtum,  and  where  the  City  was  the 
pia^nl  offender.  In  such  a  case  the  party  re- 
eeiving  may  be  made  to  refund  to  the  person 
froa  whom  it  has  reoeiyed  property  for  Uie  un- 
soOcnized  purpose,  the  yalue  of  that  which  it 
bis  actuallT  reoeiTed.    White  y .  Bank,  22  Pick. , 
181;  Jfemofe  y.  Ameriean  Tr.  Boe.,  128  Mass., 
UI;ZtafM  V.  R.  B.Oo.,  181  Mass.,  258,  276;aad 
eaes  there  cited.  The  O'Briens  haying  indorsed 
•ad  add  the  bonds,  the  holders  of  the  bonds  suc- 
ceeded to  such  ri^t  of  the  O'Briens,  as  an  in- 
cidtBt  to  the  ownerahip  of  the  bonds.    The 
O^riens  soffigred  the  City  to  take  possession  of 
sod  administer  the  property.    They  were  made 
paitiea  to  dria  suit  Mi^nally  and  haye  made  no 
orfense  to  it.     The  right  which  the  plaintifls  so 
ksve  to  can  on  the  Ci^  to  render  an  account  of 
the  property,  ia  one  wmch  can  be  properly  adju- 
&sled  in  this  suit  in  equity.    It  inyolyes  the 
t^kig  of  an  account,  the  sale  under  the  direc- 
tien  at.  tbe  court  of  what  remains  of  the  prop- 
B^,  agad  tbe  ascertainment  of  the  proper  charg- 
•  to  be  aOowed  to  tiie  City  against  the  moneys 
it  baa  leoeiTed  and  against  the  proceeds  of  sale. 
Tbencaa  be  no  doubt  that  the  City  is  entitled 
to  be  credited  tlw  siuns  it  has  paid  in  good  faith 
toaeqaire,  protect,  preaerve  and  dispose  of  the 
frapcfty,  and  for  insurance  and  taxes,  and  the 
iaoot  It  baa  paid  in  paying  the  coupons  it  has 
pH,  and  that  it  is  to  be  charged  wiui  what  it 
■iceoeiTed.    But  it  is  not  to  be  charged  with 
■^som  for  loasof  or  damage  to  ordepredadon 
<(fte  proper^.    The  remaming  property  must 
tc  nld  tutder  the  direction  of  the  court  below 
■id  an  aoooant  be  stated  on  tbe  for^;oing  prin- 
di^kig,  and  the  net  proceeds  of  the  sale  and  the 
Bet  iHoinit  of  money,  if  any,  in  the  hands  of 
(he  Otr,  Btost  be  distributed  among  the  plaint- 
i&    the  deere*  of  the  Oircuit  Oowrtmuit  tere- 
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esrwd,  viUheo»t»,aniiheeaieberemamiedioihiat 
eourt,  with  instructiona  to  enter  a  decree  declar- 
ing that  the  City,  in  issuing  the  bonds,  exceeded 
its  lawful  powers,  and  that  they  cannot  be  en- 
forced as  obligations  of  the  City;  and  proyidine 
for  a  sale  of  ue  remaining  property,  real  and 
personal,  under  the  direction  of  the  court,  and 
the  taking  of  an  accotmt  between  the  City  and 
the  property,  on  the  basis  stated  in  this  opinion; 
and  the  application,  in  conformity  with  this 
opinion,  of  the  net  ^uooeeds  of  the  sale,  and  of 
the  net  amount  of  money,  if  any,  remtdnine  in 
the  hands  of  the  City,  received  from  the  O'Bnena 
or  from  the  sales  by  it  of  any  of  the  property 
recdved  by  it;  and  tor  such  further  proceedinga 
in  the  case  as  may  be  in  conformity  with  this 
opinion. 

We  haye  not  deemed  it  necessary  to  consider 
the  question  whether  the  bonds  were  void  as  bay- 
ing been  issued  in  violation  of  section  8  of  arti- 
cle 10  of  the  Constitution  of  West  Virg^inia  of 
1872,  or  the  question  whether  the  Act  of  1868 
required  a  vote  by  the  voters  of  the  City  on  each 
loan  of  bonds  to  be  made,  or  the  question  whetii- 
er  the  Act  of  1868  was  observeid  in  other  re- 
spects, in  issuing  the  bonds. 

True  oopy.    Ifest: 

James  H.  HcKenney,  Clerk,  Sup.  Court,  IT.  8. 
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WILLIAM  L.  KEMINGWAT,  Treasurer 
of  the  Statb  of  Mthhibsippi,  and  SYL- 
VESTER aWINN,  Auditor  of  Public 
Accounts  of  said  State,  and  ex  ojfteio  the 
LEVEE  BOARD  OP  MISSISSIPPI,  Dis- 

TBICT  KUXBEB  ObE,  AppU., 

e. 
JEPHTHAH  W.  8TA2Sr8ELL,SuryivingPart- 
ner  of  the  Late  Firm  of  Pabtee  &  StakbblZi.' 

(See  S.  C  U  Otto,  88B-i08.) 

Levae  OommitiioMn,  action  againtit — vaUd  eoi^ 
traet  bff—eetUement  and  reoupt,  when  is  aeevrd 
and  taUffaetion. 

•1.  A  board  of  commissioners  (one  from  caob  of 
live  counties,  having?  been  incorporated  by  a  state 
statute  to  construct  and  maintain  levees,  with  au- 
thority to  malce  contracts  for  the  dolntf  of  the 
worli,  and  having  made  such  a  contract,  and  been 
sued  in  equity  thereon,  in  the  district  in  which  the 
d<imiLil  of  the  board  was  established  by  its  Act  of 
Inc.irporation,  by  persons  residing-  out  of  the  dis- 
til i  ■  t ,  u  subsequent  statute  of  the  State  abolished  the 
olficea  of  the  commissioners,  and  constitute<i  the 
l^Tiisurcr  and  the  Auditor  of  Accounts  of  the  State 
ex  o^ctothc  Ijcvee  Board,  witii  the  declared  purpose 
**To  substitute  the  Treasurer  and  Auditor  in  place 
Of  tiiellourdof  Levee  ('oiiitnisHii mors  now  in  ottice  ;'* 
and  a  bill  of  revivor  was  filed  against  them  by  leave 
of  the  oourt.  Held,  that  the  suit  might  be  prose- 
outed  against  the  new  Board,  although  both  the 
Tzeaaurer  and  the  Auditor  redded  out  of  the  dt»- 
trlot;  and  that  an  appeal  from  a  final  decree  for  the 

Slalntlff  miEht  tie  taken  bjr  the  Treasurer  and  Au- 
Itor,  describing  themselves  by  their  individual 
names,  andassuoh  offloeis,  and  as  ez  officio  the  Levee 
Board. 

2.  A  board  of  oommiasioneTS,  authorlised  by  stat- 
ute to  make  contracts  for  the  tNiUdlnK  of  levees,  and 
to  borrow  money,  issue  txmds  aadsell  and  negotiate 
them  in  any  market,l>ut  notat  agreater  rate  of  dto- 
oount  than  ten  per  oent,may  make  a  oontiaot  for  the 

•Head  notes  by  Ur.  Jiutlee  Qbay. 
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work  at  certain  prioea  by  the  cubic  yard,  payable 
In  such  bonds  ;  and  may  atterwards  amend  that  coo- 
trttot  by  inserting  "  at  the  rate  of  ninety  cents  cm 
tne  dolmr,"  and  issue  bon<ls  to  the  contractors  ao- 
Cordlnfrly,  upon  belngr  satisSed  that  such  was  tlie 
asfroement  actually  made  between  the  parties ;  al- 
thoutf  h  the  work  is  actually  done  by  suboontractolB 
for  lower  prices  in  cash. 

8.  A  Board  of  Levee  Commissioners  made  a  settle- 
ment with  contractors  employed  to  do  the  work  on 
certain  levees,  by  which  it  paid  them  a  certain  sum 
and  took  a  receipt  in  full  of  all  demands.  The  piBr- 
ties  afterwards  executed  an  agreement  under  seal, 
reciting  the  settlement  and  i-eceipt  in  full  of  all  de- 
mands, a  complaint  of  the  contractors  that  injiis- 
tico  had  been  done  them  in  that  settlement,  and  the 
desire  of  the  Board  to  do  full  justice ;  and  stipulut- 
Ing  that  two  engineers,  one  desigrnated  by  eaoh 
party,  should  measure  the  work  done,  and  render  to 
the  parties  an  estimate  of  the  amount  due  to  the 
contractors  for  such  work  aecordingr  to  the  original 
contract ;  that  it  this  should  differ  from  the  amount 
already  paid,  the  difference  should  be  paid  or  re- 
f  undea  accordingly ;  and  that  these  two  ensrincarg 
and  a  third,  to  be  agreed  on  by  them,  should  be  arbi- 
trators for  the  adjustraentof  all  questions  of  diffcav 
enco ;  that  in  the  adjustment  of  questions  pertain- 
ing to  the  measurement,  the  contractors  shoidd 
have  the  privilege  of  introducing  all  proper  evi- 
dence, and  the  Board  of  rebutting  that  evidence ; 
and  that,  before  proceeding  with  the  measurement, 
the  contractors  should  give  written  notice  to  the 
Board  of  the  points  to  l>e  proved  and  the  character  of 
the  evidence  to  be  ottered.  The  contractors  thcro- 
upon  gave  notice  of  their  intention  to  Introduce 
proof  of  several  mattera,  some  of  which  did  not  con- 
cern the  measurement :  to  which  the  engineer  of  the 
Board  objected ;  and  the  arbitration  fell  through. 
Held,  that  the  settlementand  receipt  bound  the  con- 
tractors 08  an  accoi-d  and  sntlsfaction.and  they  could 
not  maintain  a  suit  upon  the  original  contract  to  re- 
cover  further  compensation  for  the  work. 

[No.  298.] 
Submitted  Dee.  4.  1889.    Dteided  Jan.  8, 188S. 

APPEAL  from  the  District  Court  of  theUnlted 
States  for  the  Northern  District  of  Miasis- 
ripni. 

The  history  and  facts  of  the  case  appear  In 
the  opinion  of  the  court 
Mr.  H.  P.  Br»nhain.  for  appellants. 
Mr.  Henry  T.  Elleit«  for  appellee. 

Mr.  Justiee  Qrmy  delivered  the  opinion  of 
the  court: 

This  is  an  appeal  by  "William  L.  Heming- 
way, Treasurer  of  the  State  of  Mississippi,  and 
Bylrester  Owinn,  Auditor  of  said  State,  and 
ex  officio  the  Levee  Board  of  Mississippi,  District 
Number  One,"  from  a  final  decree  of  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
ern District  of  Mississippi,  upon  a  bill  in  equity 
for  the  specific  performance  of  a  contract,  filed 
in  that  court  on  the  28d  of  February,  181^,  by 
Hiram  A.  Partee,  a  citizen  of  Tennessee,  and 
Jephthah  W.  Stansell,  a  citizen  of  Arkansa.s,  co- 
partners under  the  name  of  Partee  &  Stansell 
(of  whom  Uie  appellee  is  the  survivorj,  against 
the  Levee  Boora  of  Mississippi,  District  Num- 
ber One,  and  the  five  persons  constituting  that 
Board. 

By  an  Act  of  the  Legislature  of  the  State  of 
Mississippi  of  March  17th,  1871,  entitled  "An 
Act  to  Bedeem  and  Protect  from  Overflow  from 
the  River  Mississippi,  Certain  Bottom  Lands 
Herein  Described,"  this  Board,  consisting  of 
commissioners  to  be  appointed  by  the  Supervis- 
ors of  Tunica  and  four  other  counties  respect- 
ively, was  incorporated  for  the  purpose  of  con- 
structing, repairing  and  maintaining  levees 
alone  a  part  of  the  Mississippi  River;  its  domicil 
was  fixed  at  tiie  county  seat  of  Tunica  County, 
in  the  Northern  District  of  Mississippi;  and  it 
was  authorized  to  appoint  a  secretary  and 
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treasurer,  and  to  let  out  and  contract  for  the 
construction  of  the  works,  and  to  issoe  nego- 
tiable bonds  to  the  amount  of  $1,000,000,  and 
to  sell  and  negotiate  them  in  any  nu^et,  but 
not  at  a  greater  rate  of  discount  than  10  per 
cent. 

This  salt  was  brought  upon  a  contract  made 
by  the  Board  with  the  plain  tifCs  for  the  construc- 
tion of  certain  levees.    While  it  was  pending, 
on  the  11th  of  April,  1876,  the  Legislature  of 
Miraissippi  passed  an  Act,  entitled  An  Act  to 
Abolish  the  Levee  Board  of  District  Number 
One  and  to  Pav  the  Debts  of  said  Board;"  and 
eiwctingthat  tne  offices  of  commisdoneiB,  aec- 
letaiy  and  treasurer  of  Levee  District  Number 
One,  as  existing  under  the  Statute  of  1871,  be 
aboUshed;  and  that  the  Auditor  of  Public  Ac- 
counts and  the  Treasurer  of  the  State  be  con- 
stituted and  appointed  the  Levee  Board  of  Dis- 
trictNumber  One,  «  officio,  and  discharge  all 
the  duties  of  the  Levee  Boud  and  of  the  sec- 
retary and  treasurer  of  the  same;  "  It  being 
the  intent  and  purpose  of  this  Act  to  subett 
tute  the  Auditor  of  the  State  and  the  Treasurer 
thereof,  ex  officio,  as  such  commissionerB,  secre- 
tary and  treasurer,  in  place  and  stead  of  the 
board  of  levee  conmiissioners,  secretaiy  and 
treasurer  of  Levee  District  Number  One,  now 
in  office;  and  that  "The  Auditor  and  Treasurer 
shall  have  full  power  to  settle  up,  under  the 
laws  now  in  force,  the  iinflnished  businesB  cS. 
the  said  Levee  Board  of  District  Number  One, 
and  to  pay  any  outstanding  liabilities  of  the 
same  in  such  funds  as  may  be  ^plicaUe  to  the 
same." 

The  defendant  thereupon  moved  to  dinm1iM 
the  bill,  because  by  this  statute  the  Levee 
Board  had  been  abolished,  and  was  no  longer 
capable  of  suing  or  being  sued.  The  coort 
overruled  this  motion,  and  allowed  the  plaint- 
iffs to  file  a  bill  of  revivor  against  the  Auditor 
and  Treasurer,  both  of  whom  resided  at  Jack- 
son in  the  Southern  District  of  Slississippi,  as 
constituting  the  Levee  Board  of  District  xiuzn- 
ber  One,  and,  after  due  pleadings  and  proofs, 
entered  tiie  final  decree  a^^nst  the  Levee  Board, 
from  which  this  appeal  is  taken. 

The  appellee  now  moves  to  dismiRS  the  ap- 
peal,because  it  is  the  appeal  of  Hemingway  aira 
Owhin  only,  and  not  of  the  Levee  Board.  But 
we  are  of  opinion  that  this  motion,  and  Ute  mo- 
tion made  m  the  court  below  to  disniitw  the 
bill,  are  equally  groundless. 

The  Statute  of  1876,  while  it  abolished  the  of- 
fices of  the  commissioners  who  previously  con- 
stituted the  Corporation  of  the  Levee  Board,did 
not  dissolve  or  extinguish  the  Corporation,  bint 
merely  substituted  the  State  Treasurer  and  the 
Auditor  of  Accoimts  as  the  members  of  that 
Corporation.  The  suit  might,  therefore,  be 
prosecuted  apiinst  the  Levee  Board  as  a  Corpo- 
ration, notwithstanding  the  change  in  its  mem- 
bers; and  a  bill  of  revivor  having  been  allcvred 
to  be  filed  for  that  purpose,  it  need  not  be  con- 
sidered whether  any  revivor  was  requisite.  Tlie 
fact  that  the  new  members  reside  in  anottker 
district  is  immateriaL  A  court  which  has  onoe 
acquired  jurisdiction  of  a  suit  does  not  loae  it 
oy  a  change  of  domicil  of  the  parties,and  may, 
when  the  suit  is  of  a  nature  that  sttrvive3,'brinK 
in  the  representatives  or  successors  of  a  party 
who  has  died  or  ceased  to  exist,  without  regard 
to  their  domidL 
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The  Leree  Board,  being  the  defendant  in  the 
jait,inigjit  appeal  &om  the  final  decree;  and  the 
apratl  taken  by  Hemingway  and  Qirian,  de- 
(cnbiag  themaelyee  not  only  by  their  indiyidtial 
Daniel  and  as  Treasurer  ana  Auditor  respectiye- 
If,  bat  also  as,  ex  offleio,  the  Leyee  Board,  is  the 
appeal  of  the  Board. 

It  fdlows  that  the  motion  to  dismiss  the  bill 
Iwsiise  of  the  passage  of  the  Statute  of  1876 
mt  ri(^tly  denied  by  the  court  below;  and  that 
the  motion  to  dismiss  the  appeal  must  be  oyei^ 
nled  by  this  court 

The  evidence  shows  that  the  Board,  under 
Okt  aalhoriQr  conferred  by  its  Act  of  incorpo- 
adon,  adyertised  for  written  bids  for  contracts 
to  do  the  work  ;  that  the  plaintifEs  made  a  Md 
acconliii(^y  tot  the  work  on  certain  parts  of  the 
Irwes  at  specified  prices  by  the  cubic  yard.pay- 
^«  in  bonds  at  ninety  cents  to  the  dollar,  or  10 
per  cent  discount;  that  this  bid  was  accepted  by 
tlie  Board,  and  on  the  astb  of  September,  1871, 
acontiact  in  writing  was  signed  by  the  parties, 
by  which  the  plaintiffs  agreed  to  do  the  work 
according  to.the  speciflcataons,  and  to  the  satis- 
lactiiHi  and  acceirtance,  of  the  chkf  engineer  of 
the  Board ;  the  Board  agreed  to  pay  them  in 
bonds  the  prices  named  in  the  bid,  f oiir  fifths  on 
aonthly  estimates  by  its  engineer  of  the  rela- 
tire  value  of  the  work  done,  and  the  rest  on  the 
final  completion  of  the  work,  the  engineer's  ac- 
eeptance  thereof,  and  estimate  of  the  quanti^, 
cbarKter  and  yedue  of  the  work  done,  and  the 
phintifls'  release  under  seal  of  all  demands  aris- 
ing onder  the  contract ;  and  it  was  mutually 
^eed  Uist  the  decision  of  the  chief  engineer 
sbottld  be  final  and  conclusiye  in  anj  dispute 
wldcb  might  arise  between  the  parties  to  this 
'Contract.  It  further  appears  that  afterwards, 
and  to  carry  out  the  intention  of  tiie  parties  at 
the  tbae  of  rigning  the  contract,  the  Board,  at 
tte  plaintiffs'  request,  caused  to  be  interlined 
thokn,  after  the  word  "bonds,"  the  words  "at 
Om  rate  of  ninety  cents  on  the  dollar,-"  and  that 
BMBthly,  during  the  progress  of  the  work,  four 
ilfths  of  the  eo^eei's  estimates  of  the  amount 
of  work  done  were  paid  for,  at  the  prices  stipu- 
lated fai  the  contract,  in  bonds  at  that  rate. 

The  Board,  in  its  answer  and  by  a  crosB-bill, 
coatended  that  the  plaintiffs  had  been  largely 
onrpaid,  because  the  prices  agreed  on  greatiy 
exceeded  the  prices  at  which  tiie  work  could 
be  done,  and  was  done  by  subcontractors,  for 
cidi;  and  because  the  issue  of  bonds  at  ninety 
eeats  on  the  dollar  in  payment  of  those  prices 
'vasinoSect  a  negotiation  of  the  bonds  at  a 
pealer  rate  oi  discount  than  10  per  cent.  But 
rae  Board  had  authority  to  make  contracts  and, 
cooaequenUy,  to  agree  upon  the  compensation 
for  the  work;  beinf  authorized  to  issue  bonds.it 
■iglit  fasae  tiiem  directiy  to  the  plaintiffs;  and 
ikenkes  agreed  to  be  paid,  as  w«Il  as  the  rate 
at  wUch  ttie  bonds  shomd  be  takcn,oon^pond- 
<dto  the  original  bid  made  by  the  plaintifrs  and 
a^Wted  by  the  Board,  as  well  as  to  the  terms 
«berately  adopted  in  the  formal  contract. 
Tw  suggestion  that  this,  course  was  pursued 
^*to  the  purpose  of  fraudulently  evaaing  the 
Wriction  of  the  statute,  is  unsupportM  by 
fnof ;  and  there  is  no  evidence  that  the  funds 
Mceasarf  to  repair  the  levees  could  haye  been 
otehiea  in  any  other  manner.  This  position 
4f  fte  Levee  Board,  therefore,  cannot  be  main- 
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tained,  and  to  that  extent  the  decree  of  the  dis- 
trict court  must  be  affirmed. 

But  the  remaining  question  in  the  case  pre- 
sents greater  difficulties.  The  facta,  as  disclosed 
by  the  record,  appear  to  us  to  be  as  follows: 

After  the  plaintiffs  had  completed  the  work, 
W.  R.  Kirkpatrick,  the  chief  engineer  of  the 
BcKod,  who  bad  superintended  the  work,  made 
a  final  estimate  of  its  quantity,  character  and 
value.  The  Board,  bong  diasatisfied  vrith  bis 
estimate,  discharged  him,  and  caused  the  work 
to  be  re-measured  by  B.  Mickle,  a  special  engi- 
neer (afterwards  appointed  chief  engineer), 
whose  estimates  showed  a  much  smaller  sum  to 
be  due  to  the  plaintiffs.  The  Board,  thereupcm, 
refused  to  pay  the  amoimt  due  according  to 
Eirkpatrick's  estimates,  and,  after  some  contio- 
yersy  and  negotiation,   settied   the  claim  by 

gsjring  the  idMntiffs  $47,800,  the  amount  found 
ue  by  Mickle,  and  the  plaintiffs  signed  and 
fave  them  a  receipt  In  these  terms:  "Memphis, 
unelS,  1872.  Beceived  of  A.  R.  Howe,'lWs- 
urer  Mississippi  Levee  Board  District  Number 
One,  forty-seven  thousand  eight  hundred  dol- 
lars on  account  of  work  on  levee,  the  same  be- 
ingin full  of  aU demands  to d^e." 

The  i^aintiilB  in  their  bill  allege  that  this  re- 
ceipt was  fraudulentiy  and  oppressively  extort- 
ed Dy  the  Levee  Boara,  and  was  signed  by  the 
plaintiffs  under  protest  But  the  ouy  eyidence 
to  support  their  allegation  is  the  testimony  of 
Btansell  himself,  and  he  on  cross-examination 
admitted  that  he  did  not  know  much  about  the 
matter,  as  Partee  attended  to  the  money  trans- 
actions of  the  firm;  and  his  testimony  is  met  and 
controlled  by  the  explicit  denial  in  the  answer 
of  the  Board  upon  the  oath  of  two  of  its  mem- 
bers, as  well  as  by  the  recitals  of  an  agreement 
under  seal,  made  between  the  Boud  of  the  first 
port  and  the  plaintiffs  of  the  second  part  on  the 
4th  of  October,  1872,  the  important  portions  of 
which  areas  follows:  "  Whereas,  said  party  of 
the  first  part  have  heretofore  made  full  and  com- 
plete settlement  for  all  work  done  on  said  levee 
by  said  party  of  the  second  part,  as  evidenced  by 
their  receipt  acknowledging  the  same;  and  said 
party  of  the  second  part  do  now  come  forward 
and  complain  that  injustice  was  done  them  in 
said  settiement;  and  it  being  the  desire  of  the 
partvof  the  first  part  to  do  full  justice  to  all  men. 
It  is  nereby  agreed  that  the  party  of  the  second 
part  shall  designate  an  engineer,  who  shall  pro- 
ceed with  the  chief  engineer  of  this  Board  to 
measure  all  work  done  by  said  party  of  the  sec- 
ond part  on  said  levee,  and  render  to  tlte  parties 
to  this  agreement  an  estimate  of  the  amount  due 
to  the  puty  of  the  second  part  for  such  work, 
according  to  the  contracts  entered  into  for  the 
completion  of  tiie  same.  And  it  is  further 
agreed  that,  diould  said  estimate  exceed  thees- 
tbnate  made  by  the  special  engineer  of  this 
Board  in  the  month  of  June,  1872,  the  part}'  of 
the  first  part  shall  pay  to  said  Partee  and  Stan- 
sell,  party  of  the  second  part,  the  amount  of 
such  excess,  and  all  the  expenses  of  this  meas- 
urement shall  be  borne  by  the  Board.  But  if 
the  said  estimate  shall  be  lees  than  the  estimate 
of  the  said  special  engineer  in  June,  1872,  then 
said  party  of  the  second  part  shall  refund  to 
said  party  of  the  first  part  the  amount  of  such 
deficit,  and  futy  all  the  expenses  of  this  measure- 
ment" "  It  is  further  agreed  that  the  party  of 
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the  second  part  shall  destpiate  aa  engineer, 
which  engineer  shall  suggest  a  third  engineer, 
who  shall  be  acceptable  to  the  chief  migmeer  of 
this  Board,  and  the  said  engineen  so  selected 
shall,  with  the  chief  engineer  of  this  Board,  con- 
stitute a  board  of  ailntrament  for  the  adjustment 
of  all  questions  of  difference,  the  agreement  of 
any  two  to  be  final.  In  the  adjustment  of  ques- 
tions pertaining  to  this  measurement,  the  con- 
tractors shall  have  the  privilege  of  introducing 
all  proper  evidence,  oral  or  written,  of  notes, 
profiles,  or  other  eridence;  which  testimonr 
may  be  rebutted  by  the  president  of  the  Board, 
this  testimony  being  allowed,  to  give  the  en- 
gineer information  as  to  the  fills  or  any  other 
ntcts  not  perceptible  to  the  engineers;  to  which 
testimony  the  engineen  shall  give  such  weight 
as  they  may  think  the  same  entitled  to  receive. " 

On  the  12th  of  December,  1873,  the  parties 
signed  a  further  agreement,  stating  that  Mickle 
on  the  part  of  the  Levee  Bpard.QeorgeB.  fleece 
on  the  part  of  the  plaintiiGb,  and  B.  L.  Cobb, 
designated  by  Fleece  with  the  consent  of  Mickle, 
constitute  the  board  of  arbitrament  referred  to 
in  the  agreement  of  October  4, 1872;  and  estab- 
lishing rules  to  govern  that  board  in  adjusting 
all  matters  brought  before  them,  one  <a  which 
rules  was  as  follows:  "Ina8much,a8,by  the  terms 
of  said  agreement,  the  first  party  can  only  rebut 
the  testimonv  introduced  by  the  second  party, 
it  is  agreed  that  the  said  second  party  ahall,  lie- 
fore  further  proceeding  with  the  measiurement, 
notify  the  first  party  in  writing  what  points 
they  expect  to  prove  and  the  clua«cter  of  the 
evidence  propraed,  so  that  the  said  first  party 
may  be  rrady  with  the  rebuttinc  evidence." 

On  the  same  day,  the  plaindfls  gave  notice  in 
writing  to  the  Levee  Board  that  they  would  in- 
troduce proof  before  the  board  of  arbitration 
upon  twelve  different  matters,  including  these 
three:  "4.  The  clause  in  the  contract  touching 
shrinkage,  its  meaning,  and  the  adjudication  of 
that  question  by  the  dtdef  engineer  of  vour 
Bofud  prior  to  and  about  simultaneous  with  the 
signing  of  the  original  contract."  "  9.  The  dam- 
age done  to  us  by  the  repeated  reflnishing  of 
work  under  orders  of  your  engineers."  "11. 
The  delay  of  a  final  estimate,  of  various  pay- 
ments,  and  the  damage  to  us  arising  therefrom." 

On  the  next  day,  Mickle  wrote  a  letter  to 
Fleece,  beginning  thus:  "  In  arranging  the  pre- 
liminaries to  our  organization  as  a  ooud  of  ar- 
bitrament on  the  question  of  difference  between 
the  Levee  Board  of  this  district  and  Messrs. 
Partee  and  Stanaell,  I  am  notified  that  claims 
will  be  made  and  testimony  offered  clearly  in 
contravention  of  the  terms  oi  the  agreement 
from  which  our  authority  is  to  emanate,  and  as 
such  proceeding  would  render  our  decision  un- 
satisfactory and  void,  I  cannot  proceed  further 
in  the  matter  unless  it  is  distinctly  understood 
that  the  following  provisions  of  the  contracts 
and  agreements  entoed  into  by  the  said  parties, 
and  on  which  our  authority  is  understood  to  be 
baaed,  shall  be  stricUy  observed."  He  proceeded 
to  point  out  that  the  agreement  of  October,  4, 
IS'ra,  did  not  pomit  any  evidence  to  be  intro- 
duced except  m  relation  to  the  measurement  of 
levees;  and  also  stated  the  substance  of  the  fol- 
lowing provisions  in  the  specifications  annexed 
to  the  original  contract:  "  Nothing  will  be  paid 
for  settling,  but  its  cost  will  be  induded  in  the 
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price  paid  for  the  levee,  as  estimated  -ap  to  true 
mde.  If  the  levee  be  found  deficient  in  hei^t, 
dopes,  or  base,  or  not  to  have  the  full  aetmng- 
on  top  and  slopes,  the  contractor  must  go  over 
it  immediately  and  correct  all  deficiencies, when 
the  engineer  m  chaq^  will  run  a  test  level  over 
it  to  see  that  all  is  right."  "All  damage  or  in- 
jury to  the  work,  resulting  from  flood  or  other 
cause,  shall  be  sustained  by  the  contractor  un- 
til finished  and  received  by  the  diief  engineer; 
and  no  worii  shall  be  received  until  fulTv  and 
completely  finished  in  accordance  with  the^ 
above  specifications." 

To  tms  letter  Fleece  immediately  repIied,con- 
tending  that  the  board  of  arbitrament  was  al- 
ready organized,  and  declining  to  discuss  in  ad- 
vance any  point  likely  to  come  before  it.  A. 
correspondence  of  six  we^s  ensued  b^ween 
Mickle  and  Fleece,  in  the  course  of  which,  after 
much  dispute  upon  the  question  whether  Cobb- 
had  been  in  due  form  accepted  as  one  ci  the  ar- 
bitrators. Fleece  designated  him  anew  in  writ- 
ing, Mickle  declined  to  accept  him.  Fleece  of- 
f  ^ed  Mickle  the  dtoioe  of  eitaer  of  seroal  otiMr 
persons  in  OoM>'s  stead,  and  thecorrespondence-- 
endedin  Micklc's  inniHting  on  the  objections- 
made  in  his  letter  of  December  18, 1872,  and  in 
tiiepkintiffs'  abandoning  the  arbitration. 

The  court  below  was  of  opinion  that  the  re- 
ceipt in  full  of  the  18th  of  June  had  been  wholly 
set  aside  by  the  agreement  of  the  4tii  of  October, 
and  that  the  arbitration  under  thia  agreement, 
had  failed  by  the  fault  of  the  defendant;  and 
entered  a  decree  for  the  plaintiffs  according  to 
the  final  estimate  of  Kirkpatrick. 

We  cannot  concur  either  in  the  reasons  or  in. 
the  result.  In  our  view,  the  effect  of  the  agree- 
ment of  the  4th  of  October,  1872,  was  to  recog- 
nize that  there  had  been  a  settlement  in  full  t«- 
tween  the  parties,  or  the  amount  due  from  the-. 
Levee  Board  to  the  plaiotiffs,  which  bound  both. 
partis  as  an  accord  and  satisfaction;  and  to- 
agree  to  open  that  settiement  to  this  extent  only: 
three  engineers,  to  be  appointed  as  therein  pro- 
vided, should  measure  tne  work  done  by  tbfr 
plaintiffs.  If  their  estimate  aihould  differ  from 
the  estimate  of  Mickle,  according  to  which  the- 
settiement  had  been  made,  the  difference  should 
be  paid  by  the  Board  or  refunded  by  the  plaint- 
iffs. The  stipulation  that  the  three  engineer*, 
should  "constitute  a  board  of  arbitrament  for 
tiiie  adjustment  of  all  questions  of  difference  " 
was  necessarily  limited  to  questions  of  differ- 
ence in  relation  to  the  subject  to  be  referred  to 
them.  If  such  measurement  by  the  arbitrators- 
should  not  modify  the  estimate  of  work  done, 
or  if  the  arbitration  should  fail  without  fault  of 
the  Levee  Board,  the  settlement  stood. 

The  evidence,  the  substance  of  which  is  above: 
recited,  satisfies  us  that  the  arbitration  did  not. 
fail  by  any  fault  on  the  part  of  the  Levee  Board, 
but  by  reason  of  the  persistent  attempts  of  the- 
plaintiffs,  against  the  steady  opposition  of  the 
Levee  Board,  to  introduce  evidence  before  the- 
board  of  arbitrament,  not  limited  to  the  ques- 
tion of  measurement,  which  was  the  only  matter 
to  be  submitted  to  this  Board.buttouching  otiker 
matters  which  had  been  concluded  bv  the  con- 
tracts executed  and  the  settlement  made  between, 
the  parties. 

27k«  reiuU  it,  that  the  decree  behu  muet  be  rv- 
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terted arid  Ae eate  remandedvith  HreeUoiu  to 
tnter  a  decree  tUtmitting  the  biU. 
Xroe  oopj.   Test: 
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TOWN  OP  ELOm,  «/.  in  Err., 

«. 

SAMUEL  MABSELAlLL  et  ai.. 

(See  a  a,  18  otto,  flS-68&) 

Jvritdietion  as  to  amount— eoUateral  tffeet  cf 
judffmeTU. 

L  mi  oooit  hM  no  Inrtadiotlon  to  lerlewa  Juds- 
iMot  upon  eoup<»>s  for  lew  tban  thfiOfH,  altliiMijh 
tbe  bonds  from  which  the  coupons  weie  detaobed 
exceeded  that  sum,  and  although  the  point  aotuall7 
BUntod  and  determined  In  the  aotlon  was  the  ra- 
Hditr  of  the  bonds,  and  tbe  Judcrment  would,  as  be- 
tween  these  parties,  in  anr  subsequent  action  upon 
other  coupons,  or  upon  the  bonds  themselves,  be 
eoaeinslve  as  an  estoppel. 

1.  SeoUODaan  and  MB,  Ber.  Stat.,  whltdi,  as  amend- 
ed br  seotlOD  8  of  tba  Act  of  February  16, 187&,  oh. 
TT  Imit  tbe  Jurisdiction  of  this  court  to  those  oases 
where  toe  matter  in  dispute,  exdnslTe  of  oosts,  ex- 
eeeih  the  sum  or  rahie  of  $U)0O,  have  ref ersnoe  to 
the  matter  wliioh  is  dlreetlrin  dispute,  in  tbe  par- 
tfculsr  cause  in  whloh  the  Judgment  or  decree 
aonsfat  to  be  reviewed  has  been  rendered,  and  do 
not  permit  this  court,  for  the  purpose  of  determln- 
Iviooh  sum  or  value,  to  estimate  Its  collateral  ef- 
fect In  a  aubaequerat  suit  between  the  same  or  other 
paittes. 

[Ko.  808.] 
Buimilted  Dee.  8, 188e.    Decided  Jan.  8, 1883. 

F  ERROR  to  the  Clrcalt  Coort  of  the  United 
States  for  the  District  of  Miimeaota. 
T!»  history  and  tacts  of  the  case  sufficiently 
q>pear  in  the  opinion  of  the  court. 
Mr.  Gordon  B.  C!ole>  for  plaintiff  in  error. 
Mimr$.  8.  V.  Pbrney  and  Tliomat  WUtem, 
for  defendants  in  error. 

ifr.  JftaHee  VmiUbrnwrn  delivered  the  opin- 
ioQof  the  court: 

lUs  action  was  brought  by  the  defendants 
in  error,  beinr  citizens  of  Wisconsin,  against 
the  plaintiff  m  error,  to  recover  the  amount 
due  npon  certain  coupons  or  interest  warrants, 
detadied  from  mTmicfpal  bonds,  alleged  to  have 
been  iasued  by  the  Town  of  Elgin,  In  aid  of  a 
nDroad  company.  The  defense  set  up  was  that 
the  bonds  and  coupons  were  void,  the  statute, 
OBder  Uie  assumed  authority  of  which  they  had 
been  iasaed,  being,  as  was  alleged,  imconstitu- 
tknaL  Tl»e  cause  was  tried  by  the  coiirt  with- 
out the  intervention  of  a  jury,  and  it  is  part  of 
Que  finding  of  the  court  ths^,  at  the  tnne  of 
wadfring  Bie  Judgment,  tbe  defendants  in  error 
were  the  owner  of  the  bonds  and  coupons  men- 
tiooed  in  the  complaint,  and  judgment  is  given 
for  the  amount,  |1,660.75,  one  thereon,  being 
for  fbe  interest  on  fifteen  bonds  of  $500  each. 

TI»e  case  has  been  fully  presented  in  argu- 
ment upon  its  merits,  as  fliey  appear  from  the 
findingB  of  the  court,  but  as  we  consider  our- 
oMiged  to  disnuss  the  writ  of  error,  for 
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want  of  Jurlsfiotion,  we  have  considered  no 
otJier  question. 

This  question  is  anticipated  by  the  counsel 
for  the  fualntlff  in  error,  who,  whUe  admitting 
that  the  amount  sued  for,  and  for  which  Judg- 
ment was  recovered,  is  l^s  than  $5,000,  yet 
maintains  that  the  vahie  of-  the  matter  in  dis- 
pute is  in  excess  of  that  sum,  because  the  de- 
iMidants  in  error,  being  the  hoMeis  and  owners 
of  tbe  bonds,  to  the  amount  of  $7,500,  have  ob- 
tained, by  the  present  judgment,  an  adjudica- 
tion, conclusive  upon  the  plaintUF  in  error,  as 
an  estoppel,  of  its  liability  to  pay  the  entire 
amount  of  the  principal  sum. 

It  is  true  that  the  point  actually  litigated  and 
determined  in  this  action  was  Qie  validity  of 
the  bonds,  and  as  between  these  parties,  in  any 
subsequent  action  upon  other  coupons,  or  upon 
the  bonds  themselves,  this  judgement,  acconUng 
to  the  principles  stated  in  Cfnmmdl  v.  8ae  Co., 
M  U.  a ,  851  [XXIV. ,  196],  might,  and  as  to  tOl 
questions  actually  adjudged,  would  be  conclu- 
sive as  an  estoppel. 

And  accordingly,  the  plsintiil  in  error,  in 
support  of  the  jurisdiction  of  this  court,  relies 
on  what  was  said  in  Troy  v.  JfeaTte,  97  U.  8.,  1 
[XXIV. ,  941],  that,  "Prima  facie,  the  judgment 
against  a  defendant  in  an  action  for  money  is  thft 
measure  of  our  jurisdiction  in  his  behalf.  This 
prima  fade  case  continues  until  the  contrary  is 
shown ;  and  if  jurisdiction  is  invoked  because 
of  the  ccdlateral  ^ect  a  judgment  may  have  in 
another  action,  it  must  appear  that  ue  judg- 
ment conclusively  settles  uie  rights  of  the  par- 
ties in  a  matter  actually  in  dispute,  the  sum  or 
value  of  which  exceeds  tbe  required  amount." 
The  point  was  not  Involved  in  the  decision  of 
that  case,  as  the  writ  of  error  was  in  fact  dis- 
missed, and  what  was  said,  in  the  opinion, 
seems  to  have  been  rather  intended  as  a  conces- 
sion for  the  sake  of  argument,  than  as  a  state- 
ment of  a  conclusion  of  law.  The  inference 
now  sought  to  be  drawn  from  it  we  are  not 
able  to  adopt.  In  our  opinion,  sections  691  and 
698,  Rev.  Stat.,  which  limit  the  jurisdiction  of 
this  court,  on  writs  of  error  and  appeal,  to  re- 
view final  judgments  in  civil  actions  and  final 
decrees  in  cases  of  equity  and  admiralty  and 
maritime  jurisdiction,  to  those  where  the  mat- 
ter in  dispute,  exclusive  of  costs,  exceeds  ^e 
sum  or  value  of  t5,000,  have  reference  to  the 
matter  which  is  directly  in  dispute,  in  tbe  par- 
ticular cause  in  which  me  judgment  or  decree, 
sou^t  to  be  reviewed,  has  been  rendered,  and 
do  not  permit  us,  for  the  purpose  of  determin- 
ing its  sum  or  value,  to  estimate  its  collateriil 
effect  in  a  subsequent  suit  between  the  same  or 
other  parties. 

The  rule,  it  is  true,  is  an  arbitrary  one,  as  it 
is  based  upon  a  fixed  amount,  representing  pe- 
cuniary value  and,  for  that  reason,  excmaes 
the  luirisdiction  of  tliis  court,  in  cases  whidi. 
involve  rights  that,  because  they  are  priceless, 
have  no  measure  in  money;  Lee  v.  Lee,  8  Pet^ 
44 ;  PrcM  v.  Mtzhugh,  1  Black,  271[66  U.  8., 
XVn.,  a06]  ;  Barrv  v.  Mercein,  5  How.,  108  ; 
SporroM  V.  Shwi^,  8  Wan.  ,97  [70  U.  8. ,  XVm. , 
49];  but,  as  it  draws  the  boundary  line  of  juris- 
dicHon,  it  is  to  be  construed  with  strictness  and 
rigor.  As  jiurisdiction  cannot  be  conferred  by 
consent  of  pnrties,  but  must  be  given  br  the  law, 
so  it  ought  not  to  \»  extended  by  doubtful  con- 
structions. 
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UndoaUadly,  C<HigTe«,  ia  establishing  a  lole 
lor  detennining  the  appellate  Juriadiotioa  at 
this  court,  among  other  reasons  of  ooBvenienoe 
that  dictated  the  adopti(«  of  the  moaey  valae 
of  the  matter  in  dispute,  Itad  in  view  that  it 
-was  predse  and  d^mte.  (Minarily,  it  would 
appear  in  the  pleadings  and  judgment,  where 
the  claim  must  be  stated  and  determined;  but 
-where  the  recovery  of  spedflc  property,  real  or 
pcnsonal,  is  sought,  afBasTits  of  -value  were  per- 
mitted, from  the  beginning,  as  a  suitaUe  mode 
at  ascertaining  the  net,  and  bringing  it  upon 
the  lecord.  WiUianion  t.  Kineaid,  4^DalL,20; 
Qmrie  v.  Btead,  4  Dall.,  22;  U.  8.  v.  Brig  Unr- 
ion,  4  Cranch,  216.  But  the  fact  of  value  in 
excess  of  the  Imiit  must  affirmatively  appear  in 
the  record,  as  thus  constituted,  as  it  is  essential 
to  the  existence  and  exercise  of  jurisdiction. 
This  court  -will  not  proceed  in  any  case,  unless 
its  right  and  duty  to  do  so  are  apparent  upon 
the  face  of  this  record. 

The  language  of  the  rule  limits,  by  its  own 
force,  the  required  valuation  to  the  matter  in 
dispute,  in  the  partioular  action  or  suit  in  which 
the  jurisdiotion  is  invoked;  and  it  idainlv  ex- 
cludes, by  a  necessary  impUcation,  any  esomate 
of  value  as  to  any  matter  not  actually  the  sub- 
ject of  that  litigation.  It  -would  be,  clearly,  a 
violation  of  the  rule,  to  add  to  the  value  of  the 
matter  determined  any  estimate  in  money,  by 
reason  of  the  probative  force  of  the  judgment 
itself  in  some  subsequent  proceeding.  That 
-would  often  depend  upon  contingencies,  and 
might  be  mere  conjecture  and  speculation, 
while  the  statute  evidently  contemplated  an 
actual  and  present  value  in  money,  determined 
by  a  mere  inspection  of  the  record.  The  value 
of  the  judgment,  as  an  estoppel,  depends  upon 
whether  it  could  be  used  in  e-vidence  in  a  subse- 
quent action  between  the  same  parties;  and  yet, 
before  the  principal  stun,  in  the  piesmt  case.or 
any  future  installments  of  interest  diall  have 
become  due,  the  bonds  may  have  been  trans- 
ferred to  a  stranger,  for  or  against  whom  the 
present  judgment  would  not  be  evidence.  And 
In  cveiy  such  case,  it  would  arise  as  a  jurisdic- 
tional question,  not  how  much  is  the  value  of 
the  matter  finally  determined  between  the  par- 
ties to  the  suit,  but  also,  whether  and  in  what 
circumstances  and  to  what  extent  the  judg- 
ment -will  conclude  other  controversies  there- 
after to  arise  between  them,  aai.  thus  require 
the  trial  and  adjudication  of  issuable  matter, 
both  of  law  and  fact,  entirely  extraneous  to  the 
actual  litigation,  and  altogether  in  anticipation 
of  further  controversies,  that  mav  never  arise. 
It  is  not  the  actual  value  of  the  judgmentsought 
to  be  reviewed  which  confers  jurisdiotion,  ^- 
«rwi8e  it  might  be  required  to  hear  evidence 
that  it  could  not  be  collected;  but  it  is  the  nom- 
inal or  appfffent  sum  or  value  of  tbe  subject- 
matter  of  the  judgment.  It  is  impossible  to 
foresee  into  what  mazes  of  speculation  and  con- 
jecture we  may  not  be  led  by  a  departure  from 
the  simplicitvof  the  statutory  provision. 

Accordingly,  this  court  has  uniformly  been 
strict  to  adhere  to  and  enforce  it. 

In  Grant  v.  M'Kee,  1  Pet.,  248,  it  refused  to 
take  jurisdiction,  because  the  value  of  the  prem- 
ises, the  title  to  which  was  involved  in  that  ac- 
tion, -was  less  than  the  jurisdictional  limit,  al- 
though they  were  part  of  a  larger  tract,  held 
-under  one  title,  on  which  the  reooveiy  in  eject- 
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mei^  had  been  obtained  against  several  tenants, 
whose  rights  all  depended  on  the  same  quea- 
tions. 

SWmm  V.  DovMMn,,  W  How.,  461  [61  tT.  S., 
XY.,  i)66],was  an  action  at  law  for  the  tecoveiy 
of  ren^  where  the  claim  and  judgment  against  the 
defendant  below  were  less  than  the  amount  re- 
quired to  give  this  court  jurisdiction  on  a -writ  of 
error;  butln  giving  judgment  for  the  plaintifF  be- 
low, for  any  sum  at  SSL,  the  court  necessarily 
passed  upon  a  defense  of  the  defmdant,  set  op 
bvway  of  answer  in  the  nature  of  a  counter- 
ciaim,ined8ting  upon  an  equitable  right  to  a  con- 
veyance of  the  land,  out  of  which  it  was  alleged 
the  rent  issued,  and  the  value  of  which  -was  in 
excess  of  the  limit  required  for  the  jurisdiction 
of  the  court.  The  effect  of  the  judgm«at  waa 
to  adjust  the  legal  and  equitable  clums  of  the 
parties  to  the  subject  of  the  suit,whidi  was,  not 
merely  the  amount  of  the  rent  daimed,  but  Uie 
titie  of  the  respective  parties  to  the  land.  On 
that  ground  alone  the  jurisdiction  of  the  court 
was  upheld. 

Or^  V.  Oanehard,  97  U.  8.,  664  [XXIV.. 
11(»1,  and  Tinttman  v.  ITat.  Bk.,  100  U.  8.,  « 
[XXy.,  S80],  are  instances  of  the  strict  appli- 
cation of  the  rule  limiting  the  jurisdioticm  to  the 
amount  actually  in  dispute  in  the  suit;  of  which 
a  similar  example  is  found  in  Parker  v.  Morrid 
[ante,  72],  decided  at  the  present  Term. 

Indeed,  so  strictly  has  it  been  applied,  that, 
in  cases  where,  although  the  entire  matter  in 
dispute  in  the  suit  exceeds  in  value  the  jurisdic- 
tional limit,  nevertheless,  if  there  are  several 
and  separate  interests  in  tliat  sum,  belonging  to 
distinct  parties  and  con^tuting  distinct  causes 
of  action,  although  actually  -united  in  one  suit 
and  gro-wing  out  of  the  same  transaction,  the 
jurismction  of  the  court  has  been  constantly 
denied.  We  have  had  occasion  to  repeat  and 
apply  this  priadpie  in  several  cases  at  the  pres- 
ent Term.  Bi  parte  R.  &  Go.  [ante,  78];  Ad- 
am* V.  Orittmdm  [ante,  90];  Loan  S  Tnut  Oo. 
V.  Watmnan[aiia«.  115];  SAiBai\.Bmith  [anU, 
166].  In  some  of  these  cases,  the  value  of  tbe 
mattw  in  dispute,  actually  determined  against 
the  party  invoking  our  appellate  jurisdiction, 
actiially  -was  largely  in  excess  of  its  limit,  aind 
yet  its  exercise  was  forbidden,  because  tt  -waa 
divided  into  distinct  claims,  no  one  of  which 
was  Bufflcient  of  itself  to  entitle  either  party  to 
an  appeal,  although  the  decision  in  one  was 
necessarily  the  same  in  all,  because  rendered 
upon  precisdy  the  same  state  of  facts.  Bumdl 
V.  «««««,  105  U.  8.,  808  [XXVI.,  969]. 

To  entertain  jurisdiotion  in  the  present  case 
would  be,  in  our  opinion,  to  unsettle  the  prin- 
dple  of  construction  by  which,  in  all  the  cases 
referred  to,  this  court  has  been  guided.  Tha 
writ  of  error  ii,  aeeordingly,  ditmueeifor  tM»n< 
cfhirieUeHon. 

xmeoopy.   Test: 

James  H.  MbKenney,  Clerk,  Sap.  Court,  -IT.  8. 

ated-UB  IT.  8.,aO,M6;  l»Tr.  8.,U8. 

3Wn  «f  Plainei»»,  Plft.  is  Err.,  ▼.  BamtvH 
MarthcM  etal. 

Argued  by  same  counsel  and  deddedat  same 
time. 

Mr.  Ju*Ue»  Hstthews  delivered  the  opin- 
ion of  the  court: 

This  case  does  not  differ  in  any  material  re. 
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met  {hnn  that  of  the  IbwnefJBMnv.  ManMl 
\iiUt,  349],  in  which  the  writ  of  error  has  been 
mmimeAtoT  want  of  Jurisdiction,  the  value  of 
tte  matter  in  dispute  hdng  less  than  $5,000. 
nr  the  mmne  reoKm  Ihe  %tri$  of  error  in  mi$ea»t 
■wmt  alao  be  diimimtd;  and  iti*  to  ordered. 
Thwoopy.  Tett: 

JaneaH.  HtXmmur,  caerk,8up.  Court,  U.  8. 


TOWN  OP  RED  ROCK,  Fif.  in  Sir.. 
JACOB  A.*  HENRY. 


AfMri  <^  tIaltUe  bf  ft 
tow*— 1(' 


(Bee  S.  C,  IS  Otto,  tgs-HK.) 
Act. 


aid 


L  Wlian  an  afltarmatlTettetate  oontaloi  no  ezprea- 
ilon  of  a  punwae  to  repeal  a  prior  law,  H  does  not 
np«l  It  onlea  tiie  two  Aon  are  In  trxec<»iollable 
-•aBflM,  or  ualeai  the  later  itatale  oovers  the  whole 
noond  occupied  br  the  earlier  and  is  oleari;-  in- 
Mded  aa  a  substttate  for  it :  and  the  intention  of 
the  LacWatme  to  repeal  man  be  dear  and  manl- 

1  Wbei0  two  Acts  are  passed,  one  to  authorize  the 
towns  In  a  oertaln  group  of  oountles  to  aid  in  the 
oonstrootion  of  one  line  of  raiboad,  and  the  other 
toaotliorice  the  towns  in  another  groop  of  oonn- 
tlit  to  aid  in  the  oonattuolton  of  another  line  of 
nad,  aod  one  oountjr  is  oonunon  to  both  noups,  the 
later  Act  does  not  repetU  the  older  Act,  either  foully 
-or jwrtlaUr  aa  to  snoh  county. 

f.  Where  a  railroad  oompany  has  fully  oompUed 
with  all  tiie  otHiditions  upon  which  a  town  had 
to  issue  bonds  to  it,  any  attemptby  the  Leg- 
to  forbid  their  tane  is  nnoonsfitucloDal  and 


atieed 
Store 


[No.  184.] 
SibmittMl  Dee.  U.  IS&t.  Decided  Jan.  8, 1883. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 
The  hlatoiy  and  facts  appear  in  the 

StatemeoQt  of  the  case  by  Mr.  Juetioe  Woods: 
Tlie  Legislatare  of  the  State  of  Minnesota,  on 
ViRh  e,  1868,  passed  an  Act  entitled  "An  Act 
to  Authorize  iho  Towns  in  FillmoTe,  Mower, 
Aeebom,  FaiilMult,  Martin  and  Jackson  Coun- 
ties, to  laaae  Bonds  to  Aid  in  the  Construction 
4tf  any  Railroad  Running  into  or  tluough  Said 
Coantie&  "  The  first  three  sections  of  tliis  Act, 
wliidk  are  Uie  only  ones  material  to  tliis  case, 
were  as  follows: 

"  Section  1.  Each  town  in  ttie  Counties  of 
nimore,  Hower,  Freeborn,  Faribault,  Martin 
aad  Jackson  is  authorized  to  issue  bonds  aaliere- 
inafter  provided,  to  aid  in  the  construction  of 
any  railroad  running  into  or  proposed  to  t>e 
bult  tluxm^  eitherorall  of  the  counties  afore- 


Sec.  2.  Said  Ix>nds  sluill  be  Issued  in  sums 
of  not  lees  than  one  hundred  doflars  each,  may 
hear  interest  at  a  rate  not  ezceedine  ten  per  cent 
per  annom,  payable  annually,  ana  slialf  run  for 
a  period  not  exceeding  ten  Tears  from  their  re- 
anectiTe  dates.  They  sliall  I>e  signed  1^  the 
dairman  of  the  board  of  supervisorg,  and 
qwuitiralgned  by  the  town  cleric  of  such  towns; 
aad  tlie  principal  and  interest,  as  they  become 
doe,  sball  be  p^able  to  the  person  or  corpora- 
tion to  whom  tliey  shall  be  issued  or  bearer,  on 
jatiuiliition  to  tlie  town  treasurer. 

Koam.— JiR)ail(^a<at«te2>u<ffl»HMit<on.  aeenote 
toirraw.^B^enaD,  78  U.  B.,  ZXjnGi. 

See  IS  Om. 


Sec.  8.  Any  town  In  dther  of  the  aforesaid 
counties  may,  at  any  usual  or  regularly  called 
special  meeung,  by  vote  of  a  majority  of  the  le- 
ral  voters  of  such  town  present  and  voting,  fix 
u>e  amount  and  size  of  bonds  to  be  issued  by 
8U(dt  town,  the  rate  of  interest  and  the  date  of 
payment  of  all  and  any  thereof,  and  the  person 
or  corporation  to  whom  the  same  shall  be  is- 
sued and  made  payable,  and  the  time  at  which, 
and  the  terms  and  conditions  upon  which,  the 
same  will  be  issued;  and  such  town  may,  at  such 
meetiog,  by  vote,  delegate  all  or  any  of  the  f  ore- 
goiag  powers  to  the  board  of  supervisors,  or 
any  committee  appointed  by  the  town." 

Afterwards,  on  February  27, 1869,  this  Act 
was  amended  by  substitutuig  thirty  instead  of 
ten  years,  as  the  limit  of  time  at  or  within  which 
the  bonds  were  to  be  made  parable. 

While  this  law,  thus  amended,  was  in  force, 
to  wit:  on  May  9, 1869,  the  Southern  Minnesota 
Railroad  Company,  by  Clark  W.  Thompson, 
its  general  manager,  made  the  following  propo- 
sition to  certain  towns  in  the  Counties  ofMow- 
er  and  Fillmore,  among  which  was  the  Town 
of  Red  Rock,  Uie  plaintiff  in  error: 

"  I  propose,  in  the  name  of  the  Southern  Min- 
nesota Railroad  Company,  to  build  and  put  in 
operation  the  Southern  Minnesota  Railroad, 
from  its  present  terminus  in  Fillmore  County 
to  some  point  on  the  Minnesota  Central  Rail- 
rockd,  on  or  before  the  thirty-first  day  of  Decem- 
ber, one  thousand  eight  hundred  and  sevens- 
two,  on  the  following  conditions,  to  wit: 

That  the  following  towns  in  Fillmore  and 
Mower  Counties  sh^l  vote  and  certify  to  the 
Southern  Minnesota  Railroad  Company  the  fol- 
lowing amoimt  of  bonds  of  their  respective 
towns,  payable  in  twenty  years,  with  seven  per 
cent  annual  interest:  Fillmore,  fifteen  thousand 
dollars;  Spring  Valley,  twenty-five  thousand 
dollars;  Srankfort,  fifteen  thousand  dollars; 
Orand  Meadow,  fifteen  thousand  dollars;  Red 
Rock,  twenty-five  thousand  dollars,  and  Wal- 
than,  fifteen  thousand  dollars;  the  bonds  not  to 
be  delivered,  and  the  interest  not  to  commence, 
imtil  said  completed  road  shall  reach  the  town, 
or  some  point  as  far  west  as  the  eastern  line  of 
the  town,  voting  the  aid,  if  said  road  shall  be 
done  by  the  time  spcdfled." 

On  May  15,  1860,  a  special  meeting  of  the  le- 
gal voters  of  the  Town  of  Red  Rock  was  held, 
at  which  the  following  resolutions  were  passed 
by  a  majority  of  the  legal  voters  present  and 
voting  at  said  meeting: 

"  tUtolved,  That,  under  the  provisions  of  an 
Act  of  the  Legislature  of  the  State  of  Minnesota, 
entitled  'An  Act  to  Authorize  the  Counties  of 
Fillmore,  Mower,  Freeborn,  Faribault,  Martin 
and  Jackson  to  Issue  Bonds  to  Aid  in  the  Con- 
struction of  any  Railroad  Running  into  or 
through  Said  Counties',  the  Supervisors  of  the 
Town  of  Red  Rock,  Mower  County,Minne8ota, 
and  their  successors  in  office  be  and  are  here- 
by authorized  and  required  to  issue  and  deliver 
the  Southern  Minnesota  Railroad  Company  the 
bonds  of  said  Town,  with  interest  coupons  at- 
tached, to  the  amoimt  of  twenty-five  thousand 
dollars,  such  bonds  to  bear  interest  at  the  rate 
of  seven  per  cent  per  annum,  payable  annually; 
such  bonds  to  be  issued  in  denominations  of  not 
less  than  one  thousand  dollars  each,  and  to  be 
payable  in  twenty  years  from  their  date,  and  to 
be  signed  by  the  chairman  of  said  Board  of  Su- 
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pervisors  and  attested  by  the  derk  of  said  Town, 
whenever  said  railroad  company  shall  haye  com- 
pleted its  said  road,  from  its  present  termina- 
tion, Fillmore  County,  to  some  point  within 
one  hundred  rods  of  the  southeast  comer  of  the 
northeast  quarter  of  secdon  nine  in  township 
one  hundred  and  tliree  north  of  range  seyenteen 
west,  and  shall  have  established  a  reg^ular  freight 
and  passenger  depot  and  are  doing  businesa 
therefrom. 

Betoieed,  That  the  bonds  shall  not  be  issued 
or  delivered  to  said  company,  and  no  obliga- 
tion incurred  by  said  Town  by  voting  of  this 
resolution,  unless  said  compaiw'  shaU  have  com- 
pleted said  road  to  said  pomt  by  the  thirty-flrst 
day  of  December,  one  thousand  eight  hundred 
and  seventy-two." 

Prior  to  the  issue  of  the  bonds  mentioned  in 
these  resolutions,  the  railroad  company  never 
formally  agreed  in  writing  to  the  terms  and  con- 
ditions on  which  the  bonds  were  voted,  but  in 
the  fall  of  1899  it  located  its  road  between  the 
points  and  upon  the  line  mentioned  in  the  res- 
olution of  the  Town  of  Red  Rock  above  set 
forth;  and  in  December  of  that  year  let  the  con- 
tract for  constructing  that  portion  of  Its  line  so 
located,  and  the  work  of  construction  was  at 
once  begun  and  was  carried  on  during  the  win- 
ter, sprmg  and  summer  of  the  year  1870. 

Beiore  the  close  of  the  summer,  and  more 
than  two  years  before  the  time  flzed  in  the  res- 
olution of  the  Town  of  Red  Rock,  the  railroad 
company  bad  complied  with  all  the  terms  and 
conditions  of  that  resolution,  and  had  completed 
its  rood  between  the  points  and  upon  the  line 

Srescribed  in  the  resolution,  and  had  built  the 
epot,  and  was  "doing  business  thereupon." 

Whereupon,  in  pursuance  of  the  proposition 
made  to  the  railroad  company  in  said  resolution 
of  May  16, 1869,  the  Town  of  Red  Rock,  on 
March  9, 1871,  issued  to  the  Southern  Minne- 
sota Railroad  Company  twenty-five  bonds  of 
f  1,000  each,  falling  due  in  twenty  years.  The 
bonds  referred  on  their  face  to  the  law  of  the 
State  and  the  vote  of  the  legal  voters  of  the  To  wn 
of  Red  Rock,  by  which  it  was  supposed  the  is- 
sue of  the  bonos  was  authorized,  and  they  re- 
cited that  the  railroad  company  bad  fully  per- 
formed the  conditions  upon  which  the  Town  had 
promised  to  issue  the  bonds. 

After  the  issue  of  the  said  bonds,  and  before 
the  maturity  of  the  first  coupons  thereunto  at- 
tached, the  Southern  Minnesota  Railroad  Com- 
pany, which  was  then  the  holder  of  said  bonds 
and  coupons,  sold,  transferred  and  delivered 
the  bonds,  with  all  the  coupons  appertaining 
thereto  attached  to  the  same,  to  the  ptaintifl,f  or 
the  consideration  of  $900  in  money  for  each  of 
said  bonds,  such  price  then  being  the  full  mar- 
ket value  of  the  same,  which  money  was  forth- 
with paid  by  the  plaintifl  to  the  said  company. 
At  the  time  of  such  purchase  and  payment  of 
such  money,  the  plaintiff  had  no  knowledge  of 
any  of  the  special  Acts  of  Legislature  herein- 
after mentioned,  and  no  knowledge  of  the  pro- 
ceedings of  the  electors  or  other  authorities  of 
the  said  Town  of  Red  Rock,  except  what  he  de- 
rived from  the  recitals  contained  in  the  aaid 
bonds. 

This  suit  was  brouriit  upon  coupons  which 
had  fallen  due  since  the  defendant  in  error  be- 
came the  holder  of  the  bonds. 

The  defense  set  up  on  the  trial  in  the  circuit 
8SS 


oonrt  was  tiiis:  that,  before  the  raHroad  com- 
paay  had  futty  oompUod  with  the  conditioms 
upon  which  the  Town  of  Red  Rock  had  pto- 
poaed  to  issue  its  bonds,  to  wit:  on  Miuns  5, 
1870,  the  LegidatQie  of  Minnesota  passed  ■& 
Act,  tbe  sectioos  of  which  pertinent  to  this  cas» 
are  as  follows: 

"Sec.  1.  Each  township  and  villagB,  town 
and  incorporated  city  in  the  Counties  ol  Mower, 
Dodge,  Qoodhue  and  Dakota,  by  s  vote  of  a 
majority  of  the  supervison  of  any  township,  or 
of  the  majority  oi  the  city  coundl  of  any  sadtk 
village,  town  or  city,  as  hereinafter  provided, 
may  create  and  issue  its  bonds  with  interest 
coupons  attached,  to  aid  in  the  construction  of 
any  railroad  running  Into  or  proposed  to  be 
bmlt  through  eitiier  or  all  of  the  counties  af oiei- 
said. 

Sec.  2.  The  majority  of  the  supervisors  of 
any  township,  or  ute  majority  of  the  village, 
town  or  city  council  of  any  such  village,  town 
or  city  in  the  aforesaid  counties,  may  fix  the 
amount  and  size  of  the  bonds  to  be  usned  l^ 
said  township,  village,  town  or  <dty,  Uie  rate  of 
interest  and  the  date  of  payment  of  all  or  any 
part  thereof,  and  the  person  or  corporation  to 
whom  the  same  shall  be  issued  and  made  pay- 
able, and  the  time  at  which,  and  the  terms  anid 
conditions  upon  which  the  same  shall  be  issued 
to  such  corporation. 

Sec.  8.  Before  the  bonds  are  issued  in  any 
towudiip  or  incorporated  village,  town  or  cily, 
the  quemon  of  Issuing  them  shall  be  submitted 
to  the  legal  voters  therectf  by  the  sapervison  of 
said  township  or  by  the  coundl  of  «dd  village, 
town  or  dty.  And  the  supervisors  of  town- 
ships and  common  coimdls  of  said  villages, 
towns  and  cities  are  hereby  authorized  to  ap- 
point and  call  special  elections  for  sack  pat- 
poses,  wliidi  elections  shall  be  called  and  am- 
ducted  in  such  form  and  manner  as  electitms 
are  usually  conducted  in  sudi  townshiiw,  vil- 
lag^,  towns  or  dties." 

The  Act  further  provided  that  if  the  majority 
of  the  voters  at  sucn  election  voted  for  the  issue 
of  the  bonds,  the  said  supervisors  or  the  said 
common  council  should  cause  the  bonds  to  be 
delivered  to  the  railroad  company  whenever  it 
should  have  complied  with  the  terms  and  con* 
ditions  upon  which  the  bonds  were  to  be  issued. 

Afterwards,  to  wit:  on  March  2, 1871,  and  be- 
fore the  bondjs  in  controversy  were  issued,  Uw 
Legislature  amended  the  1st  section  of  Uie  Act, 
so  as  to  make  it  read  as  follows: 

"Sec.  1.  Each  township,  village,  town  and 
incorporated  city  in  the  coimties  of  Mower, 
Dod^  and  Goodhue,  by  a  vote  of  a  majori^of 
the  supervisors  of  any  township  or  of  the  ma- 
jority of  the  dty  coundl  of  any  such  viUage, 
town  or  dty,  subject  to  the  approval  and  radfl- 
cation  of  the  legal  voters  of  raid  township,  vil- 
lage, town  or  dty,  as  hereinafter  provided,  msfy 
create  and  issue  its  bonds,  with  interest  coupons 
attached,  to  aid  in  the  construction  of  any  rail- 
road running  into  or  proposed  to  be  bidlt 
throujgh  dther  or  all  the  counties  aforesaid." 

This  was  followed  by  a  repealing  section,  a» 
follows: 

Sec.  2.  AH  Acts  and  parts  of  Acts  Inconaiat- 
ent  with  this  Act  are  herein  repealed." 

The  contention  of  the  Town  of  Red  Rock  tad. 
the  circuit  court  was  that  the  Act  of  1868,  un- 
der which  It  was  daimed  that  tbe  bonds  iiad 
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tea  ianad,  had  been-  lepaaled  by  tbe  above 
nwntiawd  Acts  of  1870  and  1871.  Upon  this 
qnntioo  the  Judges  of  the  Oircait  Court  were  di- 
vided in  oidnion.  In  accordance  with  the  opin- 
ion of  &e  prBririing  Judge,  iodgment  was  ren- 
dend  in  favor  of  the  plamtia,  aod  the  question 
upon  idiich  the  Judees  differed  was  ceitlfled  to 
tliis  eomt  for  its  dedsioo. 

Jfr.  Ctordon  E.  Ool«,  for  plaintiff  in  error. 

Memn.  W.  P.  Cloui^  and  E.  O.  Bog»$, 
for  defendant  in  error. 

Mr.  JtuUee  Woods  delivered  the  opinion  of 
the  court: 

The  Statute  of  March  S,  1870,  is  an  afSima- 
tire  Act,  and  oontains  no  express  repeal  of  the 
Act  of  March  6,  1868.  The  question  is,  there- 
fon,  whether  the  former  Act  repeals  the  latter 
tj  fanpUcation.  The  leaning  of  the  courts  is 
against  imealsbviiiudication.  U.S.v.T^nm, 
ll  WaU.,  88  [78  uTS,  XX.,  168].  and  if  it  be 
Msafble  to  Tectmcile  two  statutes,  one  will  not 
M  held  to  repeal  the  other.  MeOool  v.  Smith, 
1  Back.  459  r66  U.  S.,  XTIL,  218]. 

It  was  held  oy  this  court,  in  the  case  of  Wood 
T.  U.  8.,  1«  Pet.,  84S,  that  a  repeal  bv  implica- 
lioit  must  be  by  "Necessary  implication;  for  it 
isnotaofficient  to  establish  that  subsequent  laws 
cover  some  or  even  all  the  cases  xnrovided  for  by 
b,  for  they  may  be  merely  afiSrmative  or  cumu- 
lative or  auxiliary." 

In  the  case  of  U.  8.  v.  2VnM,  uM  lupra.  It 
was  dedared  by  Jfr.  JtMMee  Field,  speaking  for 
tiieooart,  that  "  It  is  when  the  later  Act  plfinly 
shows  that  it  was  intended  as  a  substitute  for 
the  former  Act,  that  it  will  operate  as  a  repeal 
<rf  that  Act." 

8oin the  case  of  AiMlsftra'a  Tdbaeeo.W  WaU., 
«a  [78  U.  8.,  XX.,  986],  this  court  said,  Mr. 
*umu  StarongdeUverlng  itsopinlon,that"  When 
the  powers  and  directiaDS  under  the  several  Acta 
an  audi  as  may  well  subsist  together,  an  impli- 
cation of  repeal  cannot  well  be  allowed." 

lathe  oaaeof  JBm  v.  OomM  \aintt,  60],  de- 
cided at  the  present  Term,  the  Ohuf  Justice,  ex- 
pnsaingttie  opinion  of  the  court,  on  this  point 
asid:  ''Wblle  repeals  by  impUoation  are  not 
favored,  it  is  well  settled  that  when  two  Acta 
«n  not  in  all  respects  repugnant,  if  the  later 
Act  covers  the  whole  subject  of  the  earlier  and 
«Bbtace8  new  provisions 'which  jdidnly  show 
that  the  last  waa  intended  as  asubstitnteforthe 
tot,  it  will  operate  as  a  repeal."  See,  also, 
Jfitrdoek  V.  Memi^,  80  WalL,  080  [87  U.  B., 
XXn..  4W]. 

The  result  of  the  authorities  cited  ls,that  when 
an  affirmative  statute  contains  no  expression  of 
a  purpose  to  repeal  a  prior  law,  it  does  not  re- 
pMl  it  unless  the  two  Acts  are  in  irreconcllaUe 
conflict,  or  unless  the  later  statute  covers  tiie 
whole  giooad  occupied  by  the  earlier  and  is 
ckariy  intended  as  a  substitute  for  it,  and  the 
iatenoon  o<  Uie  Legislature  to  repeal  must  be 
dear  and  manifest. 

Ckuded  by  this  rule,  w«  are  to  settle  the  ques- 
tion upon  which  the  Judges  of  the  Oircuit  Court 
were  oiTided  in  Ofwaion. 

It  must  be  conceded  that  while  the  Act  of 
lan  requliee  oa^  the  vote  of  a  majority  of  the 
l^al  voters  o<  the  town  before  the  bonds  au- 
thoriasd  thveby  ooidd  be  lawfolly  issued,  the 
Act  of  1870  requires  a  vote  of  amajori^  of  the 
soperviaois,  as  well  as  a  vote  of  the  majiinity  of 
See  M  Otto. 


the  legal  voters,  to  warrant  the  issue  of  bonds 
under  Its  authority.  It  is,  therefore,  clear,  that 
the  conditions  upon  which  the  towns  of  Mower 
County  were  authorized  to  issue  their  bonds 
were  different  under  the  two  Acts.  Neverthe- 
less, we  are  of  opinion  that  the  latter  Act  waa 
neither  repugnant  to  nor  was  it  intended  as  a 
substitute  for  the  former.  This,  we  think,  will 
g^)npear  from  the  following  considerations: 

The  Act  of  1868  authonzed  the  issue  of  bmds 
bv  the  towns  of  fire  counties,naaie^:  Fillmca^, 
llower,  Freeborn,  Faribault.  Martin  and  Jack- 
son. The  map  of  Minnesota  discloses  the  fact 
that  they  form  a  part  of  the  southern  tier  of  the 
counties  of  the  State  and,  beginning  at  the  Mis- 
sissipjd  River,  extend  in  aright  line  from  east 
to  west  in  the  order  named  in  the  Act.  It  ap- 
pears from  the  record  that,  prior  to  the  passage 
of  the  Act  of  1868,  the  Southern  Minnesota 
Railroad  Company  was  chartered  and  empow- 
ered to  construct  and  use  a  railroad  from  the 
Mississippi  River  westward  across  the  State  of 
Minnesota  to  its  western  boundary.  This  fact 
makas  it  reasonably  clear  that  the  object  of  the 
Act  of  1868  was  to  authorize  the  towns  of  the 
counties  named,to  issue  their  bonds  in  aid  of  the 
construction  of  that  line  of  railroad. 

The  Act  of  1870  authorizes  the  towns,  etc., 
of  the  Counties  of  Mower,  Dodge,  Qoodhue  and 
Oakota,to  issue  bonds  to  aid  in  the  construction 
of  any  railroad  running  into  or  prc^wsed  to  be 
built  through  either  or  all  of  said  counties.  The 
map  shows  that  these  counties,  beginning  with 
Mower,  on  the  southern  boundary  of  the  State, 
extend  in  a  line  northwardly  to  tne  Mississippi 
River  opposite  St  PauL  It  is,  therefore,  rea- 
sonably clear  that  the  purpose  of  this  law  was 
to  aid  ia  the  construction  of  a  line  of  railroad 
running  north  and  south  through  Uiese  coun- 
ties. It  is  true  that  each  of  the  Acts  author- 
izes the  towns  to  issue  bonds  ia  aid  of  any  rail- 
road running  into  either  of  the  coimties  named 
therein,  but  this  fact  is  consirtent  with  the  gen- 
eralpurpose  of  the  Act  as  above  indicated. 

We  have,  therefore,  two  Acts,  one  passed  to 
to  authorize  the  towns  in  a  certain  group  of 
counties  to  aid  in  the  construction  of  one  line  of 
railroad,  and  the  other  to  authorize  the  towns 
in  another  group  of  counties  to  aid  in  the  con- 
struction of  anouer  line  of  road,,  and  the  Coun- 
ty of  Mower  hm>pens  to  be  common  to  both 
groups. 

When  we  consider  the  different  objects  which 
it  is  reasonably  dear  the  Legislature  had  in  view 
in  the  passage  of  these  two  Acts,  it  is  a  fair  con- 
struction to  hold  that  it  waa  not  the  intention 
of  the  Legislature,  by  the  passage  of  the  later 
Act,  to  wpeaX  the  older  Act,  either  totally  or 
partially. 

It  is  not  contended  that  the  supposed  repeal 
affected  any  of  the  counties  named  in  the  first 
Act,except  the  County  of  Mower.  If  the  method 
of  authorizing  the  issue  of  bonds  in  that  Act 
was  an  unsafe  and  vicious  one,  which  the  Leg- 
islature intended  to  change,  why  did  it  not  re- 
peal the  Act  as  to  other  counties,  and  apply  to 
them  also  the  restrictions  contained  in  the  hUer 
Act? 

It  would  not  be  an  unwarranted  construction 
of  the  two  Acts  to  hold  that  bonds,  issued  in  aid 
of  an  east  and  west  line  of  railroad,  passing 
through  the  counties  named  in  the  Act  of  March 
6, 1868,  should  be  iuued  in  conformity  with  that 
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Act,  and  that  bonds  iamed  in  aid  of  a  north  and 
south  Use  ()<  nilioad,niimiiig  throiu^  the  ootm- 
ties  named  in  the  Act  of  Much  6,  1870,  should 
be  issued  in  conformity  with  the  latter  Act 

We  think  that  the  circumstance  that  the 
County  of  Mower  happens  to  be  in  both  eroupa 
of  counties,  does  not  show  a  pnrpoae  on  the  put 
of  the  Legtelature  to  repeal  the  list  Act,  so  far 
as  it  affects  that  county. 

The  language  of  the  Act  of  1868  might  have 
been  sufficient  to  authotiae  the  towns  in  Mower 
County  to  issue  bonds  in  aid  of  a  north  and 
south  line  of  railroad,  but  it  was  necessary  to 
I>as8an  Act  toauthmrue  the  towns  in  the  Coun- 
ties of  Dodge,  Goodhue  and  Dakota  to  issue 
bonds  in  aid  of  such  a  road.  In  passing  this 
Act,  the  County  of  Mower  was  included,  doubt- 
less, for  the  purpose  of  making  dear  and  un- 
questionable the  authoritr  of  towns  in  that 
county  to  issue  IxHids  for  the  same  purpose. 

We,  therefore,  find  no  repugnance  betweoi 
the  statutes,  nor  do  we  find  the  later  Act  to  be 
a  revision  of  the  entire  subject  oorered  by  tlie 
older  Act,  nor  to  be  intended  as  a  substitute  for 
it.    There  is,  therefore,  no  repeaL 

There  is  another  oonsideraaon  which  is  enti- 
tled, in  our  opinion,  to  some  weight,  and  that 
is,  that,  before  the  Act  of  1870  was  passed,  the 
railroad  company  had  made  considerable  prog- 
ress in  perf ormingthe  conditions  upon  which 
the  Town  of  Red  llock  had  agreed  to  issue  its 
bonds.  It  had  located  Its  line  of  road  according 
to  the  proposition  made  by  the  Town,  and  had 
for  more  than  two  months  been  engagisd  in  con- 
structing its  road  upon  that  line.  It  is  true  it 
was  under  no  binding  contract  with  the  Town 
to  go  on  and  oomplMe  the  line,  but  it  had  un- 
mistakably muiif  ested  its  purpose  to  do  so,  and 
had  expended  and  was  expending  large  sums 
of  money  in  an  effort  to  comply  with  Uie  con- 
ditions upon  which  the  Town  had  agreed  to  is- 
sue its  bonds.  If,  tmder  these  circumstances, 
the  Legislature  had  withdrawn  the  authority  of 
the  Town  to  issue  its  bonds,  or  had  imposed  new 
conditions  upon  the  issue,  it  woidd  have  been 
an  act  of  bad  faith.  If  possible,  we  should  give 
such  a  construction  to  the  Act  of  the  Legislature 
as  would  relieve  tbe  State  from  audi  an  impu- 
tation. BrougMon  t.  Pentaeola,  98  F.  S.,  966 
[XXin.,  89«]. 

The  amendatory  Aet  tA.  March  2,  1871,  witb 
its  rq>ealing  clause,  can  have  no  effect  on  thia 
controversy.  That  Act  waa  passed  more  than 
six  months  after  the  railroad  had  fully  complied 
with  all  the  conditions  upon  which  the  Town 
of  Red  Rock  had  i^reed  to  issue  its  bonds.  It 
was  too  late  then  for  the  Le^lature  to  inter- 
fere. The  railroad  company  was  entitled  to  the 
bonds,  and  any  attempt  by  the  Legislattire  to 
forbid  their  issue  would  have  been  unconstitu- 
tional and  void. 

The  burden  is  on  the  plaintiff  in  error  to 
make  it  fvppear  that  the  Act  of  March.  1868, 
which  authorized  the  issue  of  the  bond8,the  cou- 
pons of  which  are  in  suit,  was  repealed  by  the 
subsequent  Act  of  1870.  In  view  of  the  consid- 
erations which  we  have  stated,  we  are  of  opin- 
ion that  the  repeal  has  not  been  satisfactorily 
shown.  On  the  contrary,  we  think  it  reason- 
ably clear  that  no  repeal  of  the  former  Act  waa 
intended  by  the  passage  of  the  Act  of  1870. 

As  this  ^ew  coincides  with  the  opinion  of  tbe 
presiding  Judge  in  the  Circuit  Court,  upon 
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which  the  fodgment  cA  that  ooort  was  baaed,. 
it  follows  that  thejudgmmt  tkould  b«  (tfhrmtd,- 
and  iti$to  ordered. 
^Aveoopy.   Test: 

James  H.  MoKeoney,  Oetk,  Bni>.  Court,  U.  8^ 

ctted-iOB  u.  s^  14B  i  lu  V.  a,  sao. 


JOSHUA  C.  PIERCE  bt  ai^,  Copartnera,  as- 
Pierce,  SnoiONS  &  Co., 
e. 
OLE  A.  IND8KTH. 

(See  8.  C  IS  Otto,  6<»-6gL) 

Seal,  what  i»—of  Tiotary—protett  of  bid  tf  «> 
ehang«—proqf  cf  foreign  km$. 

1.  ne seal  of  a  pnbllo  oflkier  Is solBeient,  In  the- 
abaenoe  of  poaitlTe  law  preeoribliiff  otborwlRe,  If 
Impreaaed  upon  tlie  paper  Itself  in  such  a  maniMr 
as  to  be  readily  idendfled  upon  inspection. 

Z.  The  court  will  take  luiBctal  notioe  of  theaeala 
of  notaries  pahlio,  even  of  foreiKn  countries. 

8.  On  the  questions  of  ttmely  and  sulBoient  pres- 
entation aod .  protest,  tlie  law  of  the  place  where  » 
f oieten  bUl  of  exchange  is  payable  governs,  and 
not  tae  law  of  tlie  ^aoe  where  it  is  diawn. 

i.  The  general  nue  as  to  the  proof  of  foreign  lawa 
ls,tliatsuitatelawmuatbe  proved  by  a  copy  prop- 
erly auth«ittcated,  and  the  unwritten  law  must  ne 
proved  by  those  acquainted  with  tiie  law.  But  tlua 
rule  may  be  varied  by  statute. 
[No.  106.] 
Argued  Nov.  tS,  H,  XSSt.  Decided  Jan.  8, 1S8S. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 
The  history  and  facts  fully  appear  in  the 

Statement  of  the  case  b7  ■If''-  Jiutiee  FieUb 

This  is  an  action  by  the  plaintiff  in  the  court, 
below,  Ole  A.  Indaeth,  against  the  defendanta,. 
composing  the  firm  of  Pierce,  Simmons  &  Co., 
on  a  foreign  bill  of  exchange,  payable  at  si/^t 
to  bis  otcSr,  drawn  by  them  at  Red  Wing,  in 
Minnesota,  on  the  Christiana  Bank,  in  Norway, 
which  is  as  follows: 

"Seehange  l,64i,>^  kroner,  p»r  lUmp,  8c 

PiBBOB,  SniKONB  &  Co.,   BASEKItB, 

BedWing,  MinauwUt,  February  1,  1877. 
At  sis^t  of  this  original  of  exchange  (duplicate 
unpaid)  pay  to  the  order  of  O.  A.  Inoseth,  fif- 
teen thousand  four  hundred  and  forty-one  -f,^ 
kroner,  value  received,  and  charge  same  to  ac- 
count of  Sk.  P.  I.  &  Co.,  Chicago,  as  per  ad- 
vice from  them. 

PlEBCB,  SniXONB  &  Go. 

To  Chbibtiana  Bank  op  Ksbdit  Kabbb. 
Chrietiana,  NonDog.' 

The  value  of  these  kroner*  in  our  money  waa- 
$4,469.b5. 

Indseth  resided  at  the  time  near  Eidsvold,  in 
Norway,  and  the  bill  waa  purchased  by  his 
agent  in  Minnesota,  who  forwarded  it  to  him. 
He  received  it  February  27, 1877,  and  retained 
it  in  his  possession  until  AihH  12  following, 
when  he  presented  it  to  the  bank  for  payment, 
which  waa  refused.  He  then  caused  uie  bill  to 
be  protested  by  a  notary  «f  Norway  for  non- 
payment The  drawers  were  notified  of  its  non- 
payment by  letter  from  the  idaintiff,  which 
they  received  at  Red  Wing  as  early  as  Mav  16, 
1877,  and  also  by  the  original  certiflcate  oi  pro- 


Nora.— Pbr*  . 
nis  V.  Bmitii,  88 


hois  proMd.   See  note  to  Ba- 
How.),  loa 
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tMt  of  (he  B0ta<7,wUdi,  with  a  translstioii,  was, 
at  tint  time,  shown  to  one  of  them  I7  the  agent 
of  t^  plaintiff,  to  whcnn  the  document  waa 
lent  for  tliat  puixKwe. 

It  appean  nom  the  findings  of  the  court  be- 
low, that  the  dnweis  had  no  money  to  their 
credit  with  the  Christiana  Bank  when  the  bill 
WH  diawn,  bat  depended  for  its  acceptance  and 
pajment  upon  advices  to  the  bank  by  Skow, 
PetenMi,  Ubaeg  A  Oo..  bankers,  at  Ohicago. 
That  flrin  failed  and  made  an  assignment  on 
the  21rt  of  March,  1877.  It  had,  however,  from 
FebroaiT  28  to  that  date,  inclusive,  to  its 
credit  with  the  bank,  money  snfScient  to  pay 
the  bill,  but  no  portion  of  it  had  been  set  apart 
for  ttiat  purpoee,  and  it  has  been  since  paia  to 
tbeaai^iee  of  tne  firm.  On  the  16th  of  Feb- 
naiy,  1877,  the  drawers  wrote  to  the  payee  a 
letto-  atating  that,  fearing  their  draft .  light  not 
be  paid,  they  had  cansea  a  cable  dispatcn  to  be 
Knt  to  Chrbtiana  directing  payment,  bat  there 
wis  no  evidence  that  the  bank  received  such  a 
dimatch,  if  sent,  or  gave  them  any  credit  on  it. 
£idsvold,  at  or  near  which  the  plaintiff  re- 
sided, is  distant  about  fifty  miles  from  Chris- 
tiua,  the  place  where  the  bank  was  situated, 
tod  between  tliem  there  was  daily  communica- 
tioD  by  mail  and  by  railway. 

In  iKOof  oi  the  presentment  of  the  bill  to  the 
lank  and  the  latter's  refusal  to  pav  the  same,  a 
copy  of  the  notarv's  certificate  en  protest  was 
giran  in  evidence  by  the  plaintiff,  ue  defend- 
uts  having  stipulated  for  the  admission  of  a 
copy  with  the  like  effect  as  the  original,  which 
vas  needed  elsewhere.  Subsequently,  the  de- 
feodants  tiiemaelves  produced  tiie  original  for 
the  purpose  of  showing  its  character,  insisting. 
It  toe  time,  that  it  ha^  no  authenticity  as  the 
act  of  tlie  notary,  and  was  not,  therefore,  com- 
petent evidence  of  the  presentati<m  and  non- 
payment of  the  bill. 

Tb  meet  the  oblection  of  unnecessary  delajr 
in  ptesenting  the  dQI,  the  plaintiff  gave  in  evi- 
dence, against  the  objection  of  the  defendants, 
the  d^osition  of  a  lawyer  of  Norway  as  to  the 
law  of  that  country  respecting  the  presentation 
of  talis  of  exchange  for  payment.  Exception 
vts  taken  to  tlie  ruling  of  the  court  in  its  ad- 
Bdaion.  It  appeared,  &om  the  deposition,  that 
tar  the  law  of  Norway,  the  holder  of  a  foreign 
W  of  ezchanee,  pavable  at  sight,  is  allowed  a 
year  after  its  date  within  which  to  present  it  to 
tbe  drawee  for  payment;  and  that  the  drawer 
ia  not  reUeved  60m  liability,  if  the  presentation 
baaotmade  within  the  year,  unless  he  can  prove 
Aat,  owing  to  the  delay,  he  has  suffered  a  loss 
b  his  accounts  with  the  drawee. 

Bridence  was  offered  by  the  defendants,  to 
■luw  tliat  the  plaintiff,  hunaelf,  had  admitted 
Maneg^il^nce  in  presenting  the  bill;  bat  on  ob- 
jectioa  at  cotmsel  it  was  excluded,  to  which 
raUng  an  exception  was  taken. 

Ite  coort  found  in  favor  of  the  plaintiff  for 
Ae  fan  amount  of  the  bill,  and  judgment  hav- 
iag  been  eotered  on  the  finding,  the  case  was 
l«^jjght  to  tliis  court  for  review. 

J&.  Oluarlea  E.  Flandraa,  for  plaintiffs 
iaeRor. 

Mr.  Bdwaurd  C.  Palmer,  for  defendant 
iBoior. 

Mr.  JuMee  Field  delivered  the  opinion  of 
die  coort: 
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The  certificate  of  the  protest  of  the  bill  of  ex- 
change by  the  notary  in  Norway  was  properly 
received  in  evidence.  It  is  in  due  form  and 
bears  what  purports  to  be  the  seal  of  the  notary. 
The  seal,  it  is  true,  is  impressed  directly  on  me 
paper  by  a  die  with  which  ink  was  used.  This 
is  evident  ftom  inspection  of  the  original,  which 
has  been  transmitted  to  us  from  the  court  below 
for  our  personal  examination. 

Tlie  use  of  wax  or  some  other  adhesive  sub- 
stance, upon  which  the  seal  of  a  public  officer 
may  be  impressed,  has  long  since  ceased  to  be 
regaided  as  impcnlant.  It  is  enough,  in  the 
aljeence  of  positive  law  prescribing  otherwise, 
that  the  impress  of  the  seal  is  nuule  upon  the 

Siper  itself  in  such  a  manner  as  to  be  readily 
entifled  upon  inspection. 

The  langa^e  used  in  Pitttm  v.  Boberti,  re- 
ported in  18  Howard  [478],  as  to  the  sufficiency 
of  a  seal  of  a  court  impreased  upon  paper  in- 
stead of  wax  or  a  waaer,  is  applicable  here. 
Said  the  court,  speaking  by  Mr.  Jtutiee  Grier: 
"Formeriy,  wax  was  the  most  convenient  and 
the  only  material  used  to  receive  cmd  retain  the 
impression  of  the  seal.  Hence  it  was  said:  Sig- 
ilium  ett  eera  impretmt;  quia  eera,  line  impre»- 
tione  non  est  sig%ttum.  But  this  is  not  an  le- 
gation tliat  an  unpreasion  without  wax  is  not  a 
seal,  and  for  this  reason  courts  have  held  that 
an  impression  made  on  wafers  or  other  adhe- 
sive suDstances  capable  of  receiving  an  impres- 
sion, will  come  witiiin  the  definition  of  'octu 
impretta.'  If,  then,  wax  be  construed  to  be 
merely  a  general  term  including  witliin  it  any 
substance  capable  of  receiving  and  retaining  the 
impr^on  of  a  seal,  we  cannot  perceive  why 
paper,  if  it  have  that  capacity,  should  not  aa 
well  be  included  in  the  category.  The  simple 
and  powerful  machine  now  used  to  impress  pub- 
lic seals,  does  not  require  any  soft  or  adhesive 
substance  to  receive  or  retain  their  impression. 
The  impression  made  by  such  a  power  on  pq>er, 
is  as  well  defined,  as  durable,  and  less  Ukeiy  to 
be  destroyed  or  defaced  by  vermin,  accident  or 
intention  than  that  made  on  wax.  It  is  the 
seal  which  authenticates,  and  not  the  substance 
on  which  it  is  impressed;  and  where  the  court 
can  recognize  its  identity,  they  riionld  not  be 
called  upon  to  analyze  the  material  wliich  ex- 
hibits it." 

Here  there  Is  no  difficulty  in  identifying  the 
seal.  The  impreasion,  which  is  circular  in  torm, 
has  within  its  rim  the  words  "Notarial  Seal, 
Christiana."  Besides,  the  court  will  take  ju- 
dicial notice  of  the  seals  of  notaries  public,  for 
they  are  officers  recomized  by  the  commercial 
law  of  the  world.  We  thus  recognize  the  seal 
to  the  document  in  question,  as  t&at  of  the  no- 
tary in  Norway,  and  as  such  authenticating  the 
certificate  of  protest  and  entitling  it  to  full  faith 
and  credit.  Qreenl.  Ev. ,  sec.  6;  Story,  Bills, 
sec.  877;  TowruUy  v.  SumraU,  8  Pet,  179r 
vhancint  v.  FbuiUr,  8  Wend..  178;  Garter  v. 
Burleif,  9  N.  H.,  559, 008;  HaOidatfy.  MeDoug- 
aU,  80  Wend.,  81. 

The  certificate  being  admitted  proved  the 
presentation  of  the  bill  to  the  bank  on  tlie  12th 
of  April,  1870,  audits  non-payment.    That  this 

{)re8entation  was  made  within  the  period  al- 
owed  by  the  law  of  Norway  appears  from  the 
depodtion  of  a  lawyer  of  that  country,  taken 
under  a  commission  from  the  court.  That  law 
allowed  s  year  after  the  issue  of  the  bill  for  its 
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preMntatirai;  and  on  the  ^lestion  of  timely 
presentation  the  law  of  the  place  where  a  for- 
eign bill  of  exchange  is  payable  governs,  and 
not  the  law  of  the  place  wheie  it  is  drawn.  In 
giving  a  bill  upon  a  person  in  a  foreign  eountry, 
ue  drawer  is  deemed  to  act  with  ra etence  to 
the  law  of  that  coimtiy,  and  to  accept  such  con- 
ditions aa  it  provides  with  respect  to  the  pre- 
eentment  of  the  bill  for  acceptance  and  pay- 
ment.  Thus,  where  days  of  grace  on  bills  are 
different  in  the  two  countries.  Hoe  rule  of  the 
place  of  payment  must  be  followed.  In  En- 
^and  and  tne  United  States  three  days  of  grace 
are  usually  allowed;  in  France  there  are  none, 
and  in  some  places  the  number  of  days  varies 
from  three  to  thirty.  Whatever  is  required  bv 
law  to  be  done  at  me  place  upon  which  tlie  bill 
Is  drawn,  to  constitute  a  sufficient  presentment 
eith^  in  time  or  manner,  must  be  done  accoid- 
ing  to  that  law;  and  whatever  time  is  permitted 
wnhin  which  the  presentment  ma;^  be  made  by 
that  law,  the  holder  may  take  without  losing 
his  rights  upon  the  drawer,  in  case  the  bill  is 
not  pud.  So,  also,  if  the  bill  be  dishonored, 
the  protest  by  the  notary  must  be  made  accord- 
ing to  the  laws  of  the  place.  It  sometimes  hap- 
pens that  the  several  parties  to  a  bill,  as  draw- 
ers or  indorsers,  reside  in  different  countries, 
and  much  embarrassment  might  arise  in  such 
cases  if  the  protest  was  requirad  to  conform  to 
the  laws  of  each  of  the  countries.  One  protest 
ia  sufSdent,  and  that  must  be  in  accordance 
with  the  laws  of  the  place  where  the  bill  is  pay- 
able. 

In  this  case,  the  bill  having  been  protested, 
the  drawers  were  notified  of  ita  dishonor  by 
letter  from  the  payee,  received  by  them  on  the 
15th  of  May  following,  and  also  by  personal 
delivery  at  about  the  same  time  of  the  original 
certificate  of  the  protest,  with  a  translation  of 
it  into  English,  to  one  of  the  drawers  by  an 
agent  of  we  payee,  to  whom  they  were  trans- 
mitted for  that  purpose.  No  question  is  made 
that  this  notice  was  not  sufficient  to  charge  the 
drawers. 

The  testimony  of  the  lawyer  of  Norway,  as 
to  the  law  of  that  country  was  admissible  under 
the  Statute  of  Minnesoti^  which  provides  that 
"The  existence  and  the  tenor  or  effect  of  all  for- 
eign laws  may  be  proved  as  facts  by  parol  evi- 
dence, but  if  It  appears  that  the  law  in  question 
is  contained  in  a  written  statute  or  code,  the 
court  may,  in  its  discretion,  reject  any  evidence 
of  such  law  that  is  not  accompanied  by  a  copy 
thereof." 

The  general  rule,  as  to  the  proof  of  foreign 
laws,  is  that  the  law  which  is  written,  that  u, 
statute  law,  must  be  proved  by  a  copy  properly 
authenticated;  and  that  the  unwritten  law  must 
be  proved  by  the  testimony  of  experts,  that  is, 
^  those  acquainted  with  the  law.  Enni$  t. 
&nith,  14  How.,  426.  But  this  rule  may  be 
varied  hy  statute,  and  that  of  Minnesota  leaves 
it  to  the  diacretion  of  the  judge  to  require  the 
production  of  a  copy  of  the  written  law  when 
the  fact  aimears  that  the  law  in  question  is  in 
writing.  The  discretion  of  the  Judge  here  was 
not  improperly  exerdsed,  even  if  in  such  case 
his  action  would  be  the  subject  of  review,  as 
contended  by  counsd. 

The  admission  of  the  payee,  that  he  had  been 
negligent  in  presenting  the  bill  was  properly  ex- 
dttded.    Hia  negligence  in  that  respect  oould 
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not  have  affected  his  legal  ri^ts,  if,  in  point  of 
fact,  the  bill  was  presented  withm  the  time  at 
lowed  by  the  laws  of  Norway. 

We  have  tlnis  far  assumed  that  the  drawers 
were  entitled  to  notice  of  the  presentation  and 
non-payment  of  the  biU.  But  it  may  be  doubted 
whethOT  such  was  the  fact  They  had  no  funds 
with  the  bank  in  Norway  when  the  bill  was 
drawn  or  at  any  other  time,  and  thev  relied  for 
ita  payment  upon  the  advices  of  thud  partlea. 
Aluough  such  third  parties  had  funds  at  the 
bank  aner  the  biU  had  been  recdved  by  the 
payee  in  Norway,  there  is  no  evidence  that  thOT 
ever  advised  the  bank  to  pay  the  bill  out  of  saca 
funds.  It  ia  found  by  the  court  that  the  bank 
never  set  apart  any  portion  of  them  to  meet  tbe 
bill.  The  cable  dispatch  of  the  drawers,  ot 
which  the  letter  of  February  15  speaks.  If  it 
ever  reached  the  bank,  does  not  appear  to  have 
induced  it  to  give  tbran  any  cradit.  In  the 
most  favorable  view,  therefore,  which  could  be 
taken  of  the  position  of  the  drawers,  we  aee 
nothing  which  relieves  them  from  UaUllty. 

Thejudgm&ni  it,  t/tat^igre,  tfghtiui. 
Tzueoopy.  Teat: 

James  H.  MoKenner,  Clerk,  Sup.  Court,  XT.  8. 


LUCfT  C.  FLAGLOR  GAT,  ARTHUR  W. 
WINDETT  AKD  CONNECTICUT  MUT- 
UAL LIFB  INSURANCE  COMPANY. 
Appti., 

«. 

CATHARINE  PARPART. 

(See  s.  a,  18  Otto,  enMw.) 

I^rotf  ef  deed — eonveffanee  to  provide  for  iUegitt- 
mate  ehUdrea— partition  at  lau  and  in  entity 
— eoneeyanee  by  matter — feJten  tiUe  pane* — 
dMd*  inter  partes,  vihenetmehuiM—purAaitn 
with  notice,  pendente  lite. 

*l.  When  an  instrument  oonoeming  real  estate  is 
Boknowledged  or  proved  so  as  to  be  admitted  to 
record  and  read  In  evidence,  tbe  burden  of  proof  is 
on  the  party  denrlng  Its  ezeoution,  and  the  Caot 
tbat  a  peraon  whose  name  Is  signed  as  a  wltoeas  to 
Its  ezeoution  ia  alive  and  is  not  called  to  testify, 
leaves  a  Btrong  Inference  that  ita  ezeoution  cannot 
be  disproved. 

a.  when  a  man  irtio  has  married  a  woman  and  be- 
come tbe  father  of  two  ohlldren  by  her.  makes  to 
her  an  assismnent  of  a  mortgage,  after  she  disoov- 
en  that  henad  a  wife  llvlngt  from  whom  be  had  no 
dl voice,  the  assigrnment  is  a  meritorious  actaad  not 
impeacAableforumnoralltjr  of  consideratioii. 

8.  nie  dUteienoe  between  a  Judgment  and  wittof 
partition  at  common  law,  and  a  partition  br  de- 
cree in  ohanoery.as  It  alleots  the  Utle,is,  that  the 
former  operates  by  wav  of  deUverr  of  poaseaaion 
and  ettovpeX,  while  In  the  latter  the  transfer  of  title 
can  be  Mlected  on^  by  the  ezeodtlon  of  oonvey- 
anoes  between  the  pailies,  whioh  may  be  demeed  by 
the  court  and  compelled  by  attachment. 

i.  In  some  of  tiie  States  of  the  Unlon,the  chanoety 
courts  have  been  anthoriaed  to  make  such  convey- 
ancea  by  master  commiaaioiieiB.  or  it  has  been  en- 
aoted  that  the  decree  ItaeU  ahall  operate  aaaiMh 
conveyance. 

S.  But  where  In  a  i»rtltlon  in  equity  no  such  de- 
cree for  conveyance  has  been  made,  and  no  sudi 
statute  ezists,  the  proceeding  la  inoomptete,  and 
while  it  may  be  etfeotual  as  a  division  andallotmeat 
of  the  property,  no  title  passes,  and  that  remains  as 
itwagbefoie. 

8.  Wheie  such  a  decree  undertook  to  deolara  the 
nature  of  the  estate  of  each  co-tenant,  and  doea  it 
erroneously,  and  where  deeds  have  been  made  throe 

•Head  notes  by  Jfr. /wtfea  UniiB. 
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4v«  ctter  Alter  porief  whtoh  do  n(>t  follow  this  er- 
looeooi  decree,  and  where,  twelve  yean  after- 
wu^  s  bdl  in  ohancery  la  lirought  to  perfect  tbe 
ptttmon  bj  oomprtllng  oonveyanoeg  In  aooordanoe 
wtthtkeecrODCoiHdeolarsUon  of  the  ori^^iuU  de- 
«i«e,  It  is  open  to  tbe  oourt,  on  this  new  luU;  to  in- 
cmlre  Into  the  eciultleR  of  the  parties  arbdnjr  out  of 
tte  wiTomidinff  ciroumstanoes,  and  to  refuse  to  de- 
qwctiUTeyanceelnacoordwtththe  Utte  aa  found 
te  tbe  fonner  decree,  when  it  is  inequitable  to  do  so. 

T.  If  sacb  former  decree  was  made  by  consent  of 
Aepar^aoalnstwhom  the  error  was  committed, 
and  witAont  any  Taluable  oonalderetlon,and  no  one 
k  tnteroted  but  TOlunteera,  or  those  who  bare  pur- 
daaed  with  full  notice  of  the  facts,  no  such  decree 
for  coOTeyanoe  wlU  be  made,  but  the  parties  will  be 
kit  to  rely  for  their  title  on  theconTeyanoeswliioh 
vne  interduuureably  made  to  each  other  in  aooord- 
aaoe  with  the  allotments  to  the  partiee. 

&  No  penon  can  be  an  innocent  pvuxihaser  for 
laliieimder  the  flrst  decree,  who  boiurfat  while  the 
Mt  to  enforce  it  was  pending,  ana  who  was  at- 
torney for  the  plalntur  in  thatsult  throughout,  and 
whose  pnrcbase  was  from  such  plalntUf . 
[No.  99.f 
Vteided 
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APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  IlliooiB. 
The  bistoi7  and  facts  of  the  case  sufficiently 
^mear  in  the  opinion  of  the  court 

Jfa*r«.  Edward  S.  labam,  Arthur  W. 
Windett.  Jjyman  TrumbuU  and  C.  F.  Peek, 
for  appellants. 

Man*.  Ii»wreaee  Prondfoot  and  John 
&  Killer,  for  appdlee. 

J(r.  JutUee  Miller  delivered  the  opinloD  of 
tbe  oourt: 

This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  for  the  Northern  District  of  Illinois. 

The  issues  taiaed  by  the  pleadings  are  so  well 
stated  in  the  opinion  of  the  District  Judge.sitting 
in  tbe  drcnit  court  on  rendering  the  decree, 
that  we  cannot  do  better  than  to  state  them  in 
his  language. 

"  Rjr  the  original  bill  the  complainant,  Eliz- 
abeth Flaglor,  charged  that  she  was  the  sole 
■orriTing  child  of  Charles  D.  Flaglor,  decreed; 
that  m>e  Augustus  Garrett  died  m  the  City  of 
Chicago  some  time  in  the  year  1848,  seised  of 
lot  26,  in  Mock  9,  in  the  Fort  Dearborn  addition 
to  Cucago,  together  with  a  large  amount  of 
other  reiQ  estate,  leaving  Eliza  Oarrett  his  wid- 
ow, and  no  children  nor  descendants  of  a  child 
or  diildren.  and  leaving  a  will,  which  was  duly 
pntiated  in  Cook  County  .whereof  said  widow, 
uiza  Oarrett,  James  Crow  and  Thomas  O. 
Crow  were  dtdy  appointed  executors,  in  which 
will  said  Oarrett  duly  disposed  of  and  devised 
his  estate,  and  amongother  devisees  in  said  will 
was  the  said  Charles  D.  Flaglor;  that  in  the  year 
USl  a  bill  for  partition  was  filed  in  the  Circuit 
Court  of  Cook  County  by  said  Eliza  Oarrett, 
James  Crow  and  Thomas  0.  Crow  arainst  Le- 
t^  FWk>r.  Frederick  T.Fl^lor  and  Charles 
D.  Fla^r,  and  Lucy  Louisa  Flaglor  and  Eliz- 
abeth flaglor,  children  of  said  Charles  D.,  all 
of  whom,  it  was  alleged,  were  interested  in  said 
viU;  that,  npon  the  answers  of  the  defendants 
to  said  bill,  proofs  taken,  and  the  report  of 
eommiasions,  a  decree  was  entered  that  partition 
be  made  of  the  real  estate  of  which  saia  Augus- 
tas €tarrett  died  seised,  among  the  persons  to 
whom  the  same  was  devised  by  said  will,  and 
aid  fat  2S,  inblodt  9,  wasallotted  and  set  apart 
to  arid  Letitia  Fl^or  during  her  life,  remain- 
der over  to  sidd  Charles  D.  Flaglor  for  his  life, 
TCTwrfnder  in  fee  to  his  children  him  surviving, 
flee  1«  OiTO.  U.  8.,  Book  27 


and  on  failure  of  children  him  surviving,  the  fee 
to  said  James  Crow  and  Thomas  O.  Crow ;  that 
the  parties  entered  into  possession  of  the  several 
parcels  of  real  estate  as  set  apart  to  them,  and 
executed  and  delivered  to  each  other,  inter- 
changeaUy,  deeds  of  conveyance  so  as  to  invest 
eadi  of  the  parties  to  said  bill  with  tbe  title  in 
severalty  to  the  portions  of  said  estate  so  set 
apart  and  allotted  to  them,  and  also  a  certain 
written  contract  in  regard  to  the  interests  of  the 
childien  of  said  Charles  D.  in  the  property  set 
off  to  said  Letitia  and  Charles  D. 

The  bill  then  alleged  the  death  of  said  Letitia 
and  Charles  D.  Flaglor,  and  that  complainant, 
Elizabeth,  was  the  sole  surviving  child  of  said 
Charles  D.,  and  entitled  as  such  to  an  estate  Jn 
fee  to  the  lands  so  set  off  and  allotted  by  said 
decree  to  said  Letitia  and  Charles  D. ;  and  prayed 
that  said  James  and  Thomas  O.  Crow,  as  sur- 
viving executors  of  the  will  of  said  Garrett,  be 
required  to  execute  proper  deeds  of  conv^ance 
of  the  fee  to  said  lot  2d  to  said  complamant, 
Elizabeth;  and  that  said  Jessell  and  the  other 
tenants  in  possession  account  for  and  pay  over 
to  complainant  tbe  rents,  issues  and  profits  of 
said  lot  by  them  received  after  the  death  of  said 
Charles. 

The  bill  also  charged  that  said  Charles  D. 
Flaglor,  on  or  about  tbe  19th  day  of  August, 
1867,  made  and  executed  to  Frederick  T.  Flak- 
ier, his  father,  a  certain  mortgage  deed  of  said 
lot  25,  to  secure  tite  payment  of  the  sum  of 
$20,000,  on  the  flrst  day  of  November,  1867,  to- 
gether with  interest  thereon  at  the  rate  of  six 
per  cent  per  annum,  payable  annually,  and  that 
said  defendant  Catharine  Beid  was  the  holder 
of  said  mortgage. 

Soon  after  filing  the  original  bUI,  the  said 
Elizabeth  Flaglor,  complainant,  died,  leaving  a 
will,  whereby  she  devised  all  her  estate  to  her 
mother,  Lucy  C.  Flaglor,  and  by  order  of  court, 
said  Lucy  C,  who  has  since  intermarried  with 
one  Gay,  was  made  complainant,  and  the  suit 
has  since  proceeded  in  her  name.  James  and 
Thomas  Q.  Crow  were  served  with  process,  but 
made  no  defense.  Jessell  appeared  and  an- 
swered. Catharine  Beid,  being  a  non-ieeident, 
was  brought  into  court  by  publication,  under 
the  Statute  of  Illinoi8,and  each  steps  were  taken 
that  tbe  case  on  the  original  bill  was  brought  to 
hearing  before  the  Superior  Court  of  Cook 
Count?,  at  the  August  Term,  1872,  and  a  decree 
made  directing  said  James  and  Thomas  Q.Crow, 
as  executors.toconvey  to  complainant  the  title  in 
them,  as  surviving  executors  and  trustees  of 
Augustus  Garrett;  and  that  Jessell,  who  was  a 
tenant  of  the  premises  under  an  unexpired  lease 
from  said  Chivies  D.  Flaglor,  surrender  posses- 
sion to  complainant;  and  that  the  defendant, 
Catharine  Beid.release  tbe  said  mortgage  made 
by  said  Charles  D.  to  Frederick  T. Flaglor;  and 
that  said  mortgage  be  held  void  as  against  tbe 
estate  of  said  complainant  in  said  premises.  In 
October,1878,  said  Catharine  Beid,  by  tbe  name 
of  Catharine  Parpart  (she  having  intermarried 
vrith  Lewis  Paipart),  appeared  m  said  cause, 
and  on  her  motion  said  decree  was  opened  and 
she  was  let  in  to  defend  in  said  cause,  where- 
upon she  filed  her  answer. 

And  af  terwards,on  the  first  day  of  February, 
1875,  she  filed  her  cross-bill,  aD^ring  that  said 
Charles  D.  Flaglor  made  and  delivered  said 
mortg^  in  fee  to  his  father,  Frederick  T.  Flag- 
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lor,  and  ttaat  said  Frederick  T.,  ontheflrBt  day 
of  August,  1868,  duly  assigned  said  mortoage 
and  Uie  indebtedness  thereby  secured,  to  her, 
the  uid  Catharine,  and  that  the  same  was  then 
held  and  owned  by  her,and  that  the  whole  of  the 
principal  sum  of  «80,000, together  with  interest 
from  the  2d  day  of  June,  18fti,remained  unpaid. 
To  this  cross-bill  Arthur  W.  Windett,  the  Con- 
necticut Mutual  life  Insurance  Company  and 
others  were  made  defendants,  and  a  foreclosure 
of  said  mortgage  was  prayed.  To  this  cross-bill 
answers  were  tQed  bv  Mr.  Windett  and  the  Con- 
necticut Mutual  Life  Insurance  Company,  al- 
legin^.in  substance,  thst,bythe  will  of  Augustus 
Qarrett,  said  Charles  D.  Flaglor  was  only  de- 
vised a  life  estate  after  the  death  of  his  mother, 
Letitia  Flaglor,  in  the  lands  devised  to  him  by 
said  wiU,  imd  that  it  was  agreed  between  said 
Eliza  Garrett,  widow,  and  James  Crow,  Thom- 
as O.  Crow  and  said  Letitia  Flaglor,  Frederick 
T.  Flaglor,  her  husband,  and  said  Charles  D., 
that  a  partition  should  be  made  amon^  them  of 
the  property  devised  by  said  will;  and  that  by 
such  putition  only  a  remainder  for  life,  after 
the  death  of  said  Letitia,  should  be  vested  in 
said  Charles  D. ;  and  that  on  his  death  the  fee  of 
the  property  so  allotted  to  said  Letitia  and 
Charles  shouidgo  to  the  children  of  said  Charles 
D. ;  that,in  pursuance  of  said  agreement,  the  bill 
for  partition  was  filed  in  the  Cook  County  Cir- 
cuit Court,  and  that  said  Charles  by  his  answer 
appeared  and  consented  to  a  decree;  and  that 
the  decree  in  said  partition  cause  was  made  in 
pursuance  of  such  consent;  and  that  said  Charles 
was  bound  thereby  and  precluded  from  asswt- 
in^  or  claiming  any  other  than  a  life  estate  in 
said  lands  and  that  said  Frederick  T.  Flaglor 
and  said  Catharine  Reid  were  bound  by  such 
decree;  that  said  mortgage  was  given  by  said 
Charles  to  said  Frederick  without  consideration, 
and  that  said  Catharine  was  not  a  bona  fide  as- 
signee for  good  or  valuable  consideration;  and 
that  said  mortgage  only  conveyed  the  life  estate 
of  said  Charles  D.  in  the  mortgaged  premises. 

Before  the  answer  of  the  Insurance  Company 
was  filed,  the  cause  was,  on  petition  of  said  Com- 
pany, removed  to  this  court;  and  on  the  6th  of 
November,  1877,  the  said  Catharine,  by  leave  of 
this  court,  filed  her  amended  cross-bill,  alleging 
that  all  the  title  and  interest  of  Mr.  Windett 
and  the  Insurance  Company  and  the  other  de- 
fendants were  acquired  after  and  were  subject 
and  8utx>rdinate  to  the  said  mortgage  held  by 
her,  and  further  alleged  that  said  Charles  was, 
by  the  will  of  said  Oarrett,  given  an  estate  in 
fee  after  the  death  of  his  mother  Letitia ;  that 
no  agreement  was  ever  made  by  Charles  to  ac- 
cept an  estate  for  life,  and  that  the  fee  should 
go  to  his  children;  that  said  Charles  never  con- 
sented to  said  decree  in  said  partition  case  award- 
ing him  only  a  life  estate  in  the  property  set  off  appellee, 
to  him  ;  that  the  deeds  made  interchangeably  which  res' 
between  the  devisees  of  Qarrett  and  the  con-  execution  < 
tract  between  said  parties  made  at  the  same  of  the  con 
time,  were  not  made  in  xxursuance  of  or  for  the  The  assi, 
purpose  of  satisfying  said  decree  ;  that  said  |»per  froo 
Charles  had  never  nSjfied  said  decree  nor  ac-  signature  i 
cepted  a  life  estate  in  lieu  of  a  fee  in  the  lands  instead  of 
set  off  to  him,  and  that  said  decree  was  fraudu-  Flaglor  wi 
lent  and  void  as  against  said  Charles.  shown  tha 

"The  answers  of  Mr.  Windett  and  the  Insur-  of  writing 
anoe  Company  to  the  amended  cross-bill  denied  them,  that 
all  frauds  or  mistake  in  the  decree  in  the  par-      The  rel 
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him  ud  Catharine  Retd,  which  will  be  heie- 
tfter  considered,  are  supposed  to  increase  the 
force  of  these  suspicioiiB ;  also  the  fact  that  the 
bond  and  mortgage  were  permitted  to  remain  in 


In  answer  to  this,  it  is  to  be  considered  that 
Fh^r  was  a  very  old  man,  easily  shaken  bv 
fSkSse,  and  it  was  probably  during  some  such 
tttack,  when  he  mi^t  not  have  been  able  to 
write,  that  he  determined  to  do  the  act  of  jus- 
tice which  dictated  this  asstgnment.  Orinnal 
Rcdmens  of  his  signature,  written  witmn  a 
abort  time  of  this  transaction  and  produced  to 
this  court,  show  a  shaky  and  difficult  handwrit- 
ing tnd  lead  to  the  coAclusion  that  if  he  was  ill 
it  would  be  extremely  natural  to  hare  somebody 
write  his  name,  which  he  authenticated  by 
nddng  a  cross  under  it. 

Its  execution  is  attested,  as  sealed  and  deliv- 
end  in  his  presence,  by  W.  J.  McDonald  as  a 
witness,  ancfthe  original  Mper  produced  before 
OS  shows  that  the  name  of  Iiagior  is  in  the  same 
handwriting  as  that  in  the  boidy  of  the  instru- 
ment, whicn  is  apparently  that  of  the  witness. 
"Hiere  is  another  consideration,  however,  of 
Teij  great  weight.  In  favor  of  the  validity  of  the 
Msgnment  Its  execution  was  proved  shortly 
after  the  date  it  bears,  before  a  justice  of  the 
peace,  in  accordance  with  the  laws  of  the  State 
et  New  TcH"k,  where  Flaglor  then  resided,  and 
the  certificate  of  tliis  fact,  with  that  of  the  clerk 
of  the  proper  court,  were  snch  that  by  the  laws 
of  Illinois  it  was  admitted  to  recoid  in  the 
County  of  Cook  of  that  State,  and  is  by  that  law 
mintafaeie  evidence  of  its  execution  by  Flag- 
lor. When  this  assignment  and  certificate  were 
produced  in  evidence,  the  <mu»  of  proving  that 
It  was  not  the  act  and  deed  of  Flaglor  devolved 
on  the  appellants.  The  witness,  W .  J.  McDon- 
ald, was  hving  at  the  time  that  the  deposition  of 
(he  ^pellee  was  taken  in  New  York  to  prove 
the  execution  of  the  paper.  McDonald  was 
competent  to  prove  what  was  done  in  regard  to 
the  execution  of  the  assignment,  and  the  fact 
(hat  the  appellants,  with  a  knowledge  of  the 
case  made  b^  the  certificate  of  acknowledgment 
and  the  porative  testimony  of  Catharine  Reid, 
did  not  »U  the  man  whose  name  was  affixed  to 
ttie  paper,  as  a  witness  to  its  execution,  leaves 
bat  litue  doubt  that  it  could  not  be  thus  suc- 
oaHfaOy  impeached. 

Beverang  to  the  question  of  the  consideration 
moving  Flaglor  to  make  this  assignment,  the 
bteta  seem  to  be  that  Catharine  Reid  had  been 
to  severalyears  a  domestic  in  the  family  of 
Aedoick  Flaglor  while  he  was  married  to  and 
liriiig  with  a  second  wife,  and  she  left  bis 
•avice  while  Frederick  and  his  wife  were  yet 
Kring  together  at  Newburg,  in  the  State  of  New 
York.  Not  long  after  this  Flaglor  separated 
from  his  wife  and  went  to  live  in  St.  John,  New 
ftruswick.  After  being  there  some  time,  he 
wrote  to  Catharine  Reid  that  he  was  not  in  good 
health  and  needed  somebody  to  take  care  of 
hiB,  and  requested  her  to  come  and  do  so. 
With  this  request  she  complied  and,  according 
to  her  testimony,  after  she  got  there  he  informed 
her  that  be  had  a  divorce  m>m  his  wife  and  re- 

rted  her  to  many  him.  The  certificate  of 
dergjrmaa  of  St.  John,  with  both  her  sig- 
iHinre  and  bis  to  the  fact,  leave  no  doubt  that 
they  were  married  in  that  place  on  the  28d  day 
of  January.  1862. 
See  It  Otto. 


The  fruits  of  this  marriage  were  two  children, 
both  girls.  They  returned  to  Newburg  a  year 
or  so  after  this,  and  there  ahe  ascertained  that 
Flaglor  had  not  been  divorced  from  his  wife 
and,  of  course,  understood  at  once  that  her 
children  were  illegitimate  and  that  tiieir  father 
was  liable  to  a  prosecutitm  for  bigamy.  Flavor, 
at  that  time,  as  we  have  said,  was  a  veiy  old 
man,  and  it  does  not  appear  that  he  and  this 
family  of  his  had  any  other  m«uis  of  support 
than  the  interest  accruing  on  this  mortgage. 

Notwithstanding  the  assault  made  upon  Cath- 
arine Reid  in  reference  to  her  chastity,  and  the 
probability  of  illicit  intercourse  with  Flaglor 
previous  to  this  marriage,  and  the  fact  much  re- 
lied on  that  she  bad  an  undue  influence  over 
him  at  the  time  the  assignment  was  made,  we 
cannot  doubt  that  in  executing  and  delivering 
to  her  that  assignment  he  did  a  meritorious  act, 
honorable  and  just,  as  the  only  atonement  he 
could  make  for  the  deception  he  had  practiced 
upon  her,  and  as  placing  in  her  hands  the  means 
of  supporting  the  clularen  of  whom  he  was  the 
father.  It  was  not  the  case  of  a  contract  for  fut- 
ure illicit  intercourse,  of  the  class  which  the  au- 
thorities hold  to  be  against  public  policy,  but 
an  appropriate  means  of  providing  for  the  sup- 
port of  a  woman  whom  he  had  married  while 
he  had  a  wife  living,  and  of  the  children  re- 
sulting from  that  miurriage. 

We  are  satisfied  from  these  considerations 
that  the  mortgage  in  question  was  a  valid  in- 
strument in  the  hands  of  the  appellee,  Catharine 
Parpart,  and  a  lien  upon  such  interest  in  the 
property  which  it  conveyed  as  Charles  D.  Flag- 
lor had  at  the  time  he  made  it. 

As  we  have  already  said,  the  question  on  Qm 
branch  of  the  subject  is,  whether  Charles  D. 
Flaglor,  at  the  time  he  made  tiie  mortgage, 
owned  a  fee  simple  in  the  property  conveyed  oy 
it,  or  a  life  estate.  Such  interest  as  he  had  came 
to  him  primarily  by  the  will  of  Augustus  Gar- 
rett. 

The  first  six  sections  of  this  will  mention  the 
beneficiaries  of  his  bounty  as  regards  the  in- 
eotne  of  his  estate  until  the  death  of  his  wife 
Eliza,  Mary  Banks  and  Letitia  Flaglor,  and 
throws  very  little  light  upon  the  question  we  are 
considering.  The  7th  section,  which  provides 
for  the  twX  disposition  of  his  property  after 
their  decease,  contains  the  language  to  be  con- 
strued. It  reads  as  follows:  "Upon  the  death 
of  my  wife  Eliza,  and  of  Mary  Banks  and  Le- 
titia Flaglor,  I  direct  that  the  whole  of  my  es- 
tate shaU  then  be  equally  divided  between 
Charles  D.  Flaglor,  son  of  said  Letitia,  if  be  or 
his  legitimate  children  survive  said  Letitia  (in 
case  he  be  dead,  his  legitimate  children  shall 
take  as  their  father  would  if  alive),  and  the 
said  James  Crow,  and  the  said  Thomas  G.Crow, 
each  taking  one  third  of  the  whole.  But  if 
Charles  D.  Flaglor  be  at  that  time  dead,  leav- 
ing no  legitimate  children,  the  whole  of  my  said 
estate  sh^  be  divided  between  the  said  James 
Crow  and  Thomas  G.  Crow.  In  all  cases  the 
heirs  and  devisees  of  the  said  James  Crow  and 
the  said  Thomas  G.  Crow,  respectively,  shall 
succeed  to  the  right  and  portion  which  their  an- 
cestor and  deMdent  would  have  received  bad 
he  been  alive,  and  in  all  cases  the  heirs  and  dev- 
isees of  the  said  James  and  Thomas,  respective- 
ly, and  the  children  (legitimate)  of  said  Charles 
D.  Flaglor,  shaU  only  succeed  to  and  take  the 
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share  or  portion  of  income  and  of  estate  in  gen- 
enl  which  their  ancestor  or  decedent  would 
have  had,  taking psr  ttirpei  and  not  per  eapiia." 

The  precise  question  here  raised  has  been  re- 
peatedly before  the  courts  of  Illinois,  as  has  the 
whole  subject  of  Charles  Flagler's  interest  un- 
der this  will,  and  we  think  it  may  be  afilrmed, 
that  by  several  well  considered  opinions  of  the 
Supreme  Court  of  that  State,  a  construction  has 
been  established  which  gives  to  Charles  Flaglor, 
on  the  death  of  his  mother,  Letitia,  a  fee  simple 
estate  under  that  will.  Indeed,  we  do  not  un- 
derstand counsel  here  to  seriously  controvert 
that  such  is  a  true  construction  of  that  instru- 
ment, and  as  this  accords  with  our  own,  we 
adopt  it  without  further  discussion. 

On  the  death  of  Mr.Oarrett,  his  will  was  ad- 
mitted to  probate  on  the  38th  day  of  February, 
1849,  and  his  widow,  Eliza  Qarrelt,  having  re- 
nounced the  benefits  of  its  provisions,  assQ-ted 
her  right  to  dower,  whereby  she  became  entitled 
to  one  half  of  the  estate.  In  1851,  long  before  her 
death  or  that  of  any  of  these  devisms,  the  par- 
ties interested  determined  to  have  a  partition 
^  a  proceeding  in  chancery  in  the  Circuit 
Ciourt  of  Cook  County.  In  that  proceeding  the 
property,  which  is  now  in  controversy,  was  al- 
lotted to  the  share  which  went  to  Letitia  Flag- 
lor during  her  life,  and  after  her  death,  to 
Charles  D.  Flaglor. 

Under  the  construction  of  the  will  which  we 
have  just  adopted,  Charles  D.  Flaglor  was,  at 
the  time  of  making  the  mortgage  to  his  father, 
the  owner  of  the  estate  in  fee  of  the  property 
conveyed  by  it,  and  there  could  be  no  doubt 
that  the  mortgage  constituted  a  lien  paramount 
to  everything  elsie  in  the  way  of  a  claim  or  title 
to  the  property. 

The  appellants  here  rely  upon  the  decree  of 
IMUtition  to  which  we  have  aUuded,  and  on  cer- 
tain deeds  and  a^eements  alleged  to  have  been 
made  by  Charles  D.  Flaglor  in  connection  there- 
with, as  establishing  and  limiting  his  interest 
in  this  property  to  a  life  estate,  with  remainder 
in  fee  to  his  children  on  his  death,  and  whether 
this  contention  be  well  founded  or  not,  presents 
the  main  controversy  in  the  case.  That  decree 
of  partition,  dividing  the  estate  into  three  parts, 
does  unquestionably  declare  "  That  the  real  es- 
tate by  said  commissioners  set  off  and  allotted 
to  Letitia  Flaglor,  Charles  D.  Flaglor,  and  his 
children,  if  he  die  leaving  any  child  or  children, 
be  and  the  same  is  hereby  set  off  and  allotted 
and  the  income  thereof  to  the  said  Letitia  Flag- 
lor during  her  life,  and  the  said  Charles  Flag- 
lor, if  he  survive  said  Letitia,  during  his  life,  and 
the  child  or  children  of  said  Charles  D.,  if  he 
die  leaving  any  child  or  children,  in  fee." 

The  first  thmg  which  suggests  itself  as  proper 
to  be  considered  in  the  solution  of  this  question 
is,  to  ascertain  what  was  the  law  of  the  State  of 
Illinois  on  the  subject  of  partition  at  the  date  of 
that  decree.  Looking  at  the  statutes  of  the 
State  as  we  find  them  in  the  revision  of  1880, 
with  references  to  the  sources  from  which  this 
revision  is  taken,  we  find  that  tbev  made  pro- 
vision distinctly  for  two  modes  of  effecting  a 
partition,  one  of  which,  as  declared  by  the  Stat- 
utes of  184S,  was  by  bill  in  chancery  as  hereto- 
fore, and  the  other  by  petition  to  the  circuit 
court  of  the  proper  county.  Very  little  is  said 
on  the  subject  of  partition  in  chancery,  as  the 
provisions  of  the  statutes  are  more  specifically 
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directed  to  the  forms  of  proceeding  by  petitum 
in  the  proper  court. 

The  prcMceeding  in  the  case  which  we  are  now 
to  condder  declares  itself  on  its  face  to  be  a  pro- 
ceeding in  chancery,  and  the  Supreme  Court  of 
the  State,  in  the  case  of  Wadkamt  v.  Gay,  73  111. , 
416,  in  reference  to  this  very  decree,  dedares  it 
to  be  so.  We  take  it  for  granted  that  the  Stat- 
ute of  Illinois,  in  making  this  i»ovision  and  in 
leaving  the  parties  to  proceed  by  bill  in  chan- 
cery, mtended  thereby  to  give  to  a  proceeding 
in  such  case  the  same  force  and  effect  which  a 
partition  in  chancery  had  in  the  High  Court  of 
Chancery  of  England,  and  that  the  proceeding 
diouM  in  the  main  conform  to  the  chaaceir 
practice  as  thus  established.  As  we  understand 
that  system,  it  did  not  deal  with  or  decide  ques- 
tions of  controverted  title.  Its  purpose  was  to 
make  division  among  the  parties  before  the 
court,  of  real  estate  in  which  those  parties  had 
interests  or  estates  that  were  not  in  controvert 
as  among  themselves. 

It  was  another  principle  of  the  chancery  in- 
risdiction  in  partition,  that  a  decree  itself  aid 
not  transfer  or  convey  title  even  after  the  allot- 
ment of  the  req>ecti  ve  shares  of  each  of  the  pai- 
ties  to  the  proceeding,  but  that  the  legal  title  re- 
mained as  it  was  before. 

In  this  respect,  a  decree  in  chancery  was  un- 
like the  writ  of  partition  at  the  common  law, 
which  in  such  cases  operated  dii  the  title  only  by 
way  of  estoppel.  In  the  chancery  proceeding, 
however,  this  difficulty  was  remraied  by  a  de- 
cree that  the  parties  should  make  the  necessary 
conveyances  to  each  other,  which,  if  they  re- 
fused, they  could  be  compelled  to  do  by  attach- 
ment, imprisonment  and  other  powers  of  the 
court  over  them  in  person. 

In  many  of  the  States  of  the  Union,  where  the 
equity  powers  of  the  courts  have  been  aided  by 
statutes  to  get  rid  of  the  difficulty  of  compelling 
parties  in  person  to  execute  conveyances,  the 
court  has  been  authorized  to  appoint  a  commis- 
sioner, who  should  execute  the  conveyances  in 
the  names  of  the  parties.  In  other  cases,  the 
statute  has  declared  that  such  a  decree  itself 
shall  operate  as  a  convevqnce  of  the  title. 

At  the  time  that  the  decree  was  rendered  in 
the  Superior  Court  of  Cook  County,  which  we 
are  considering,  we  are  not  aware  that  any  stat- 
ute existed  which  gave  such  effect  to  the  decree 
of  the  chancery  court  in  partition.  We  find  by 
the  Revised  Statutes  to  vrhic^  we  have  alhidea, 
section  29,  on  partition,  that  in  the  year  1861,  ten 
years  after  this  decree  was  passed,  it  was  enacted 
that  in  suits  for  the  partition  of  real  estate,  wheth- 
er by  bill  in  chancery  or  by  petition,  the  court 
may  investigate  the  question  of  conflicting  or 
controvertea  titles  and  remove  clouds  on  the 
title  of  anv  of  the  premises  sought  to  be  parti- 
tioned, ana  invest  titles  by  their  decrees  m  the 
parties  to  whom  the  premises  are  allotted,  with- 
out the  forms  of  conveyance  of  "  infants,  un- 
known heirs,  and  other  parties  to  the  suit." 
Other  powers  are  also  conferred  on  the  courts  in 
such  cases. 

In  the  case  of  Whaleff  v.  Dawton,  2  BtSb.  & 
Lef.,  867,  Lord  Redesdale  says:  "Partition  at 
law  and  in  equity  are  different  thinga  The 
first  operates  by  a  judgment  of  a  court  of  law, 
and  delivering  up  possession  in  pursuance  of  it; 
which  concludes  all  the  parties  to  it  Partition 
in  equity  proceeds  upon  conveyances,  to  be  ex- 
^-106  C.  8. 
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ecnted  Xsj  the  parties,  and  if  the  parties  be  not 
competent  to  execute  the  conveyances,  the  par- 
tition cannot  be  effectually  had." 

And  in  his  work  on  Pleadings  in  Chancery, 
he  gives  this  clear  statement  of  the  nature  of 
the  equity  jurisdiction  in  partition: 

"In  ttie  case  of  the  partition  of  an  estate,  if 
the  titles  of  the  parties  are  in  any  degree  com- 
plicated, the  difficulties  which  have  occurred  in 
proceeding  at  the  common  law  have  led  to  ap- 
plications to  courts  of  equity  for  partition, which 
tie  effected  by  first  ascertuning  the  right  of  the 
several  persons  interested,  and  then  issuing  a 
commission  to  make  the  partition  required,  and 
upon  the  return  of  the  commission  and  confir- 
mation of  thai  return  by  the  court,  the  partition 
k  finally  completed  by  mutual  conveyances  of 
the  allotment  made  to  the  several  parties.  But 
if  the  infancy  of  any  of  Hie  partie»,  or  other  cir- 
cmnstances,  prevent  such  mutual  conveyances, 
the  decree  can  only  extend  to  make  putition, 
fire  poaae88ion,and  order  enjoyment  according- 
Xj,  until  effectual  conveyances  can  be  made. 

If  the  defect  arise  from  Infancy,  the  infant 
most  have  a  day  to  show  cause  against  the  de- 
cree after  attaiiung  twenty-one;  and  if  no  cause 
be  shown,  or  if  the  cause  shown  should  not  be 
aOowed,  the  decree  may  then  be  extended  to 
compel  mutual  conveyances.  If  a  contingent 
Rmainder,  not  capable  of  being  barred  or  de- 
•boved,  shoold  bave  been  limited  to  a  person 
Bot  in  bang,  the  conveyance  must  be  delayed 
mtil  such  person  shall  come  into  being,  or  un- 
ffl  tlie  contingency  shall  be  determined,!!!  either 
of  whidi  cases  a  supplemental  bill  wiU  be  nec- 
Misry  to  carry  the  decree  into  execution." 
Hitf.  PI.,  Jerem.ed.,  130; see,  AUy-Oen.y.  Hamr 
iUm,  1  Madd.,  314;  Cartaright  v.  PuUney,  3 
Ail,  880;  Story,  £q.  Jur.,  sees.  653,  653. 

Mr.  Adams,  m  his  admirable  condensation  of 
tlK  equity  Jurisdiction,  says:  "  The  confirma- 
tioD  K>f  the  commissioners  report)  does  not, 
Gbe  the  lodgment  on  a  writ  of  partition,  op- 
erate on  ute  actual  ownership  of  the  land,  so  as 
to  devest  the  parties  of  their  individual  shares 
aad  re-invest  them  with  corresponding  estates 
in  their  respective  allotments,  but  it  requires  to 
be  p«f  ected  by  conveyances;  and  the  next  step, 
thoefoie,  after  confirmation  of  the  return,  is  a 
decree  that  the  plaintiffs  and  defendants  do  re- 
Vectively  convey  to  each  other  their  respective 
Bares,  and  deliver  up  the  deeds  relating  there- 
to; and  that,  in  the  meantime,  the  allotted  por- 
tions shall  respectively  be  held  in  sevendty." 
Ad.  Eq.,  281. 

This  is  precisely  what  was  done  in  this  case, 
except  that  no  day  in  court  was  given  to  the 
infant  children  of  Charles  D.  Flaglor,  nor  any 
decree  for  conveyaaces  by  them  or  by  the  other 
pantes  to  the  suit 

Tliat  decree,  therefore,  did  no  more  than  to 
■ake  a  division  and  tdlotment  of  the  land,  and 
bad  no  effect  upon  the  actual  ownership  or  upon 
the  title  of  the  parties,  and  did  not  even  con- 
tain an  order  for  possession  in  severalty. 

We  must,  therefore,  look  to  the  conveyances, 
wbidi  were  made  three  days  after  this  decree 
«•  entered,  for  any  limitation  of  Charles  D. 
Haglw's  interest  to  an  estate  for  life  in  the 
■hate  allotted  to  him  and  his  mother,  if  any 
mdt  there  lie. 

In  nftf  to  this  view  of  the  effect  of  the  de- 
cne,  it  is  said  that  it  was  a  consent  decree,  and 
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must  be  held  binding  on  Charles  Flaglor  by  rea- 
son of  that  consent.  It  is  certainly  true  that  on 
the  face  of  the  proceeding,  as  evidenced  by  the 
bill  of  Eliza  Garrett  and  the  two  Crows  and 
the  answer  of  Charles  and  Letitia  Flaglor,  the 
partition  was  one  previotisly  agreed  on  by  all 
these  parties,  and  the  bill  itself  gives  a  schedule 
of  the  different  parcels  of  the  property  to  be  allot- 
ted by  the  decree  to  each  of  the  three  interests 
concerned  in  it.  The  bill  also  sets  forth,  very 
explicitly,  the  interest  of  Charles  D.  Flaglor  as 
being  a  life  estate,  with  remainder  in  fee  to  his 
children,  two  of  whom  were  then  alive. 

To  this  biU  an  answer  on  behalf  of  Frederick 
T.  FUglor,  Letitia  Flaglor  and  Charles  D.  Flag- 
lor was  filed  by  their  solicitors,  Arnold  tioi. 
Lay.  It  might  admit  of  some  question  whether 
this  answer  was  intended  to  admit  that  the  es- 
tate of  Charles  D.  Flaglor  was  merely  a  life 
estate;  but  as  the  Supreme  Court  of  Illinois, 
in  the  case  of  Flaglor  v.  Cfrow,  40  Dl.,  414,  has 
dedd^  that  it  showed  consent,  we  assume  it  to 
be  so. 

Waiving  at  present  the  question  on  which 
there  is  much  conflicting  testimony,  whether 
Charles  D.  Flaglor  authorized  these  attorneys 
to  assent  for  him  to  that  construction  of  his  m- 
terest  in  the  property,  we  remark  that  the  de- 
cree itself  was  incomplete  and  did  not  purport 
to  transfer  the  title  between  parties,  nor  did  it 
order  or  direct  that  such  conveyance  should  be 
made  in  accordance  with  its  provisions.  This 
decree,  however,  was  entered  of  record  on  May 
26,  1851,  and  deeds  were  made  inter  partes  on 
May  39.  These  deeds  do  not  refer  to  the  decree 
in  any  manner,  nor  do  the  deeds  of  the  oUier 
parties  to  Letitia  and  Charles  Flaglor  profess 
to  describe  their  interests  in  the  property;  and 
the  deed  as  found  in  the  record  from  the  Crows 
is  to  Charles  Flaglor  alone,  and  none  of  the 
deeds  mention  the  children  of  Charles  Flaglor. 

The  agreement  of  the  same  date  was  executed 
bv  all  the  parties  to  thepartition,  except  the 
cnUdren  of  Charles  D.  Flaglor,  and  seems  to 
have  two  purposes,  explanatory  of  the  deeds  of 
conveyance  made  at  the  same  time.  The  first 
of  these  purposes  was  to  declare  the  proportion 
of  the  debts  of  the  estate  of  Augustus  Garrett 
which  should  be  charged  upon  tne  interest  of 
each  of  the  parties,  and  the  second  to  make 
some  expluiation  of  the  relations  to  the  estate 
of  Charles  D.  Fli^lor  and  his  children. 

The  purpose  or  the  provision  on  this  latter 
subject  was  to  have  Letitia  and  Charles  D.  Flag- 
lor and  Frederick  "  To  save  and  keep  harmless 
the  shares  and  portions  of  the  estate  allotted  to 
Eliza  Garrett,  James  Crow  and  Thomas  G. 
Crow  from  all  claim  or  claims  which  any  child 
or  children  of  Charles  D.  Flaglor  may  have  or 
become  entitled  to  under  the  said  will'or  decree 
of  any  court  now  made  or  hereafter  to  be  made. " 
There  is  also  a  previous  reference  in  said  in- 
strument to  the  interests  of  the  children  and 
descendants  of  Charles  D.  Flaglor  which,  under 
said  will,  such  children  or  descendants  may 
have  or  at  any  time  be  entitled  to 

This  court  agrees  with  counsel  for  appellee 
that  there  is  nothing  in  these  deeds  or  this  co- 
temporary  agreement  by  which  Charles  Flag- 
lor agrees  or  binds  himself  or  consents  that  mis 
interest  in  the  property  is  a  life  estate.  The 
deeds  of  conveyance  are  absolutely  silent  on 
the  subject  and  do  not  mention  the  children  at 
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all,  but  convey  the  estate  to  Letitia  and  Charles 
riaglor.  The  ezplanatoiT'  agreement  waa  evi- 
dently intended  to  refer  tms  question  to  the  true 
construction  of  the  will,  mentioning  the  rights 
of  the  children  to  be  such  as  they  may  have  un- 
der that  will  and  guarantring  Eliza  (Mrrett  and 
the  Crows  against  the  effect  of  such  construc- 
tion of  it  as  would  make  his  interest  a  life  es- 
tate, with  remainder  to  his  children. 

Assuming,  then,  that  these  conveyances  t>>(er 
partes  were  made  as  a  part  of  the  partition  pro- 
ceedings, they  fail  to  carry  into  effect  that  part 
of  them  which  declares,  as  between  Charles  D. 
Flaglor  and  his  children,  that  his  estate  was  an 
estate  for  life.  It  was  imdoubtedly  in  this  view 
of  the  subject  that,  after  the  death  of  Charles 
Flaglor  and  his  mother,  the  advisers  of  Eliza- 
beth Flaglor,the  only  surviving  child  of  Charles, 
caused  the  commencement  of  the  suit  in  chan- 
cery, in  her  name,  of  which  the  present  cross- 
bill has  become  a  part. 

This  bill  of  Elizabetb,  upon  its  face,  recites 
the  proceedings  in  the  original  partition  suit 
and  the  cotemporary  conveyances  and  agree- 
ment and  the  death  of  Letitia  and  Charles 
Flaglor  and  one  child  of  Charles  Flaglor,  and 
considering  the  imperfection  and  insuSOSciency 
of  all  these  proceedings  to  vest  in  the  complain- 
ant, the  surviving  chud  of  Charles  Flaglor,  the 
title  to  the  real  estate  allotted  to  him  and  his 
mother  in  the  decree,  it  demands  of  all  the  oth- 
er parties  to  make  such  conveyance  as  will  per- 
fect her  title,  and  it  prays  for  an  account  of 
rents  and  profits  from  those  who  have  had  the 
property  in  possession.  To  this  bill  Catharine 
Keid,  now  Catharine  Parpart,  was  made  a  de- 
fendant under  allegations  setting  out  the  mort- 
gage on  which  the  present  decree  was  rendered, 
and  alleging  it  to  be  a  cloud  on  the  title  of  com- 
plainant, Elizabeth,  and  praying  that  it  be  held 
to  be  no  lien  on  the  property. 

Much  of  the  arg^ument  of  counsel  in  this  case 
and  the  testimony  on  which  the  case  was  heard 
in  the  court  below,  has  relation,  on  both  sides, 
to  the  question,  whether  Charles  D.  Flaglor  au- 
thorized his  attorneys  to  give  the  consent  to  the 
limitation  of  his  estate  which  is  found  in  his 
answer  to  the  original  partition  suit. 

It  is  not  to  be  demed  that  the  testimony  on 
this  subject  is  conflicting,  as  were  also  his  dec- 
larations and  actions  about  the  time  of  the  ren- 
dition of  that  decree.  We  do  not  deem  it  mate- 
rial to  the  case  before  us  to  decide  this  ques- 
tion, because,  as  neither  the  decree  itself,  nor 
the  deeds  made  three  days  after,  nor  the  article 
of  agreement  assented  to  by  the  parties  at  the 
same  time,  made  any  actual  transfer  of  title  dif- 
ferent from  that  which  resulted  from  the  will  of 
Augustus  (Jarrett;  and  as  the  very  purpose  of 
Elizabeth  Flagler's  suit  is  to  effect  that  which 
was  not  done  oy  that  decree,  the  only  effect 
which  the  consent  of  Charles  Flaglor  to  It  could 
have,  if  he  ever  consented,  would  be  to  have  es- 
topped him,  or  some  one  claiming  under  him, 
from  contesting  the  force  of  the  decree. 

In  this  view  of  the  subject,  it  is  important  to 
recur  to  what  took  place  very  soon  after  this  de- 
cree was  rendered.  As  soon  as  Charles  Flaglor 
became  aware  of  the  construction  which  was 
put  upon  the  decree  as  regards  his  estate  in  the 
property,  he  filed  his  bfll  of  review,  on  the  16th 
day  of  April,  1858,  in  the  proper  court,  to  set 
aside  and  correct  it,  so  far  as  it  concerned  that 
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matter.  To  this  bill  his  mother  and  father  and 
two  children  were  made  defendants.  A  decree 
was  rendered  on  the  11th  day  of  April,  1854,  in 
which  the  former  decree  in  tliat  respect  was  re- 
versed, and  the  one  sixth  allotted  to  the  flag- 
lors  was  declared  to  be  vested  in  Letitia  Fla^M', 
for  and  during  the  term  of  her  natural  life, with 
remainder  in  fee  to  Charles  if  he  survived  a^d 
Letitia.  This  decree  remained  in  full  force  un- 
til after  the  death  of  both  Letitia  Flaglor  and 
Charles  Flaglor,  when,  in  April,  1866,  a  writ  of 
error  was  sued  out  from  the  Bupreme  Court  of 
Illinois  in  the  name  of  Elizabeth  Flaglor,  by 
James  Link,  her  next  friend,  on  which  the  de- 
cree on  the  bill  of  review  was  reversed,  on  the 
sole  ground  that  the  original  decree  of  partition 
was  by  consent  and  that  such  consent  cured  all 
errors. 

It  will  be  obseired  that  the  decree  on  the  bin 
of  review  remained  in  force  for  over  12  years, 
that  during  two  vears  of  that  time  Charles 
Flaglor  had  come  into  the  seisin  of  the  fee  sim- 

§le  estate,  which  lx>th  that  decree  and  the  will 
eclarcd  to  be  in  him,  and  that  it  was  during 
this  period  that  the  mortgage  was  made  by  him 
on  which  the  decree  we  are  now  considenng  ia 
founded. 

Very  shortly  after  this  reversal  in  the  Supreme 
Court,  the  original  bill  in  the  present  case  was 
filed  by  Elizabeth  Flaglor,  which  was  prose- 
cuted in  her  name  until  August,  1867,  when  she 
died,  leaving  a  will  by  which  she  devised  all  her 

Eroperty  to  her  mother,  Lucy  C.  Flaglor,  now 
lUcy  Flaglor  €ktT,one  of  the  present  appellants. 
"Sixlj  in  1872  tiie  suit  was  revived  in  the  name 
of  Lucy  Flaglor,  and  by  amended  bills  in  her 
name  and  by  the  cross-bill  of  Catharine  Paipart, 
formerly  Catharine  Reid,the  issues  in  regard  to 
the  controversy  now  before  us  were  finally 
raised. 

No  person  now  interested  in  this  controversy 
obtaiiKd  any  interest  whatever  in  this  proper- 
ty by  any  purchase  or  by  any  transaction  by 
which  they  parted  with  money  or  other  valua- 
ble consideration  until  the  purchase  by  Arthur 
W.  Windett  from  Lucy  Flaglor  after  her  bill  of 
revivor  had  been  filed,  and  no  one  else  but  him 
and  the  Connecticut  Mutual  Life  Insurance 
Company,  another  one  of  the  appellants,  twye 
ever  parted  with][anything  of  value  on  the  faith 
of  any  of  the  transactions  previously  recited.ex- 
cept  it  be  Frederick  T.  Flaglor,  wlio  loaned  his 
son  Charles  the  money  on  the  mortgage  now  in 
question. 

It  is  impossible  to  see  how  the  doctrine  of  the 
estoppel  can  operate  in  favor  of  any  of  these  ap- 
pellants. Such  interest  as  Elizabeth  Flaglor 
and  Lucy  Flaglor,  her  mother,  had  or  acquired 
was  by  inheritance  or  devise.  Neither  of  them 
ever  paid  a  dollar  or  parted  with  anything  of 
value,  or  did  anything  to  their  detriment  by  rea- 
son of  any  act  or  deid  of  Charles  D.  Flafflor, 
nor  by  reason  of  the  original  decree  of  parntion 
and  the  deeds  made  under  it.  The  one  was  his 
child  and  took  under  his  rights;  the  other  was 
his  wife  and  the  mother  of  his  child,  and  took 
under  her  will.  Windett  is,  therefore,  the  first 
person  who  can  pretend  to  have  parted  with  any 
consideration  for  the  title  which  he  asserts  to 
this  property , and  the  Insurance  Company  htdds 
under  him.  But  both  these  parties  became  pur- 
chasers and  acquired  their  interests  durint;  the 
pendency  of  this  suit,  and  were  bound  to  Know 
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tbat  Uk7  purchased  subject  to  its  result.  The 
existence  of  the  mortgage  which  they  now  con- 
test was  recited  in  the  <»iginal  bill  by  Elizabeth 
Ilaglor,  and  in  the  bills  <k  revivor  and  supple- 
mental bills  filed  by  liacy  Flaglor,  and  Catha- 
rine Parpart  was  a  parQr  to  all  those  bills,  and 
her  rif;ht  to  a  paramount  lien  was  referred  to 
tod  she  was  made  a  party  in  regard  to  it  in  them 
«U. 

It  is  urged  in  favor  of  the  apjwllants  that  a  de- 
cree pro  Simfetta,  by  a  default  on  the  publication 
of  notice,  was  made  against  Catharine  Parpart, 
-declaring  her  claim  invalid,  and  that  very  soon 
after  this  and  before  that  default  was  set  aside, 
Windett  received  his  deed  from  Lucy  Flaglor. 
It  is  strenuously  urged  that  this  fact  confers  up- 
OD  him  tlie  character  of  an  innocent  purchaser 
for  value,  and  removes  him  from  the  category 
<tfs  purchaser  jKTUJenfa  HU.  But  this  argument 
is  not  sound. 

The  decree  pro  c<mfe*m>,  taken  without  any 
actual  service  on  Parpart,  could,  within  a  peri- 
od fixed  by  the  laws  of  Illinois,  be  set  aside  up- 
on her  appearance  and  motion  to  that  eSect ;  and 
it  was  so  done  in  this  instance.and  she  was  per- 
mittedtocome  in  and  file  her  answer  and  cross- 

ua 

Kr.  Windett  was  bound  to  know,  when  he 
purchased,  the  inconclusive  character  of  the  de- 
cree mo  exmfdto  on  which  he  now  relies,  and 
that  it  was  not  in  his  power  and  that  of  Lucy 
Fhglor  to  defeat  the  right  which  the  law  gave 
to  the  abs^Jt  defendant  and  render  it  of  no  avail 
by  this  transfer  of  title.  In  addition  to  this,  it 
is  impossible,  in  any  light,  to  regard  Mr.  Win- 
dett as  an  innocent  purchaser,  since,  he  was  the 
attorney  and  counselor  in  that  suit  of  Elizabeth 
Flaglor  during  her  lifetime,  and  of  Lucy  Flag- 
lor afterwards,  and  so  remains  to  the  present 
boor.  It  is  also  in  evidence  that  he  was  well 
swaie  of  the  existence  of  the  mortgage  and  its 
poasesrion  by  Catharine,  and  at  one  time  had 
pomised  it  should  be  paid,  and  at  another  time 
W  entered  into  negotiations  for  its  purchase, 
•U  of  which  was  prior  to  the  date  of  the  deed 
from  Lucy  Flaglor  under  which  he  now  asserts 
title. 

Tlie  Connecticut  Mutual  Life  Insurance  Com- 
pany also  acquired  its  interest  pendente  lite. 
Tliat  interest  arises  under  a  mortgage  given  by 
Windett  to  secure  the  loan  of  money,  and  it  ap- 
pears by  the  record  that  in  addition  to  this  mort- 
gage tbey  took  other  security,  in  consequence 
«  the  uncertain  condition  of  the  title.  They 
have  also  the  security  of  Mr.  Windett's  personal 
oWgation. 

The  only  party  in  the  litigation  before  us,  who 
lias  any  just  claim  to  the  protection  of  an  inno- 
cent porchoser  without  notice,  is  the  appellee, 
Catharine  Parpart.  The  mortg^  which  she 
now  holds  was  given  to  Frederick  Flaglor  by  his 
•on  Charles,  for  which  the  father  gave  full  value 
at  the  time  wh»i  Charles  stood  seised  of  the  es- 
tite  in  fee  simple  to  the  property  in  controver- 
Pf,  according  to  every  source  of  information 
open  to  anyone  upon  inquiry.  Under  the  will 
«s  Angustns  Oairett,  the  title  of  Charl^  was 
dear,  under  the  conveyances  made  between  par- 
ties nboequeat  to  the  decree  of  partition  and  the 
cotamporarT  agreement,  it  was  clear.  The  de- 
cne  itielf ,  tAe  mly  thing  which  cast  any  shadow 
vpoo  that  title,  hod,  upon  bill  of  review,  been 
set  adde  in  that  respect,  and  the  titleof  Charles 
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declared  to  be  an  estate  in  fee,  and  the  remain- 
der of  the  decree  stood  afilrmed  as  a  division  of 
the  property.  Under  these  circumstances,  the 
right  of  Frederick  Flaglor  to  feel  secure  in  tid- 
ing the  mortgage  on  the  property  which  he  did 
from  his  son  Charles,  in  the  faith  tliat  he  was 
secured  by  a  good  title,  is  much  stronger  than 
that  of  Mr.  Windett  and  the  Insurance  Compa- 
ny, purchasing  during  the  existence  of  the  hti- 
ntion  which  pointea  out  clearly  the  defect  in 
Uieir  title. 

Without  deciding  whether  Charles  Flaglor 
ever  gave  his  consent  to  the  original  decree,  we 
remark,  in  the  first  place,  as  we  have  said  be- 
fore, that  that  decree  did  not  propria  vigore 
transfer  title  from  or  to  anyone.  In  tliat  niit, 
as  between  Cliarles  D.  Flaglor  and  his  children, 
there  were  no  adversary  proceedings,  and  such 
decree  as  was  had  being  dependent  upon  con- 
sent, did  not  operate  as  a  judicial  decision  by  the 
court  of  the  rights  of  Charles  and  his  childr«i. 
There  was,  therefore,  neithera  judgment  of  the 
court  nor  any  valuable  consideration  passing 
from  the  children  to  Charles  to  bind  him  to  su<£ 
consent,  beyond  that  of  an  ordinary,  gratuitous 
promise,  which  may  be  retracted  before  it  is  per- 
formed. The  deeds  and  the  agreement  made 
three  days  after  the  decree  show  that  if,  at  any 
time,  Charles  Flaglor  had  given  his  temporary 
consent  to  the  decree,  he  had  determined  so  far 
to  retract  as  to  keep  the  matter  in  his  own  power, 
and  the  bill  of  review  and  the  decree  which  he 
obtained  upon  that  review,  and  all  his  subse- 
Quent  conduct  in  regard  to  the  property,  left  no 
doubt  in  the  minds  of  anyone  that  he  had  deter- 
mined to  assert  his  full  right  of  ownership  in  fee 
simple  under  the  wilL 

It  is  in  the  face  of  all  these  circumstances  that, 
many  years  after  her  father's  death  and  many 
years  after  the  execution  of  the  mortgage  in  this 
suit,  proceedings  were  commenced  in  the  name 
of  Eliza^tii  Fteglor,  then  a  child,  to  secure  the 
benefit  which  her  advisers  supposed  the  original 
decree  of  partition  conferred  on  her. 

Under  all  the  circumstances  of  this  case,  the 
diligence  yrith  which  Charles  D.  Fli^lor  repu- 
diated the  supposed  consent  and  had  it  set  aside 
by  a  regular  bill  of  review;  the  long  period  of 
twelve  or  fifteen  years  in  which  the  matter  was 
permitted  to  lie  in  that  condition;  the  fact  that 
the  daughter  and  her  mother  are  all  volunteers, 
and  that  Windett  is  a  purchaser  with  notice  of 
the  litigation  and  taking  part  in  it  as  an  attor- 
ney in  the  case,  and  the  Insurance  Company 
holding  their  interest  also  with  full  notice  of  the 
facts,  we  think  it  would  be  inequitable  to  make 
a  decree  now  to  do  what  was  left  undone  in  a 
former  decree,  and  which  seems  to  have  been  so 
left  by  the  intention  of  the  parties  to  it.  We  can- 
not better  express  ourselves  than  in  the  follow- 
ing language  from  the  o^Hnion  of  the  court  in 
the  case  before  referred  to: 

"  We  do  not  regard  that  it  militates  with  the 
doctrine  of  the  conclusive  effect  of  what  is  ret 
Judicata,  that  where  there  is  an  incomplete  de- 
cree, and  it  is  ineffective  for  want  of  the  pro- 
vision of  any  means  for  its  execution,  and  an  ap- 
plication is  made  to  a  court  of  equity  to  supply 
the  imperfection,  so  as  to  render  the  decree  ef- 
fective, then  it  is  admissible  to  look  at  the  real 
nature  and  character  of  the  decree  as  it  may  ap- 
pear in  the  light  of  surrounding  circumstances, 
for  the  purpose  of  determining  whether  there 
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is  such  an  equitable  eround  for  action  as  will 
move  a  court  of  eqmty  to  interpose.  Equity 
will  penetrate  beyond  the  coTerin^  of  form  and 
look  at  the  substance  of  a  transaction,  and  treat 
it  as  it  really  and  in  essence  is,  however  it  may 
seem.  In  outward  semblance  this  partition  de- 
cree is  a  decision  of  court  upon  the  relative  rights 
of  Charles  D.  Flaglor  and  his  children  under 
the  will  of  Oarrett.  In  essential  character  it  is 
but  the  judicially  recorded  supposed  agreement 
of  flaglor.  And  upon  an  appeal  to  equity  by 
originu  bill  to  lend  its  assistance  for  carrying 
it  into  execution,  because  of  an  omission  in  the 
decree  in  providing  any  means  of  its  execution, 
it  would  seem  reasonable  that  the  same  rule  of 
the  court's  action  should  obtain  as  in  case  of  any 
solemn  agreement  under  seal;  and  where  there 
are  manifest  the  elements  of  injustice,  mistake, 
surprise,  misapprehension,  ana  v>ant  of  eantid- 
eration,  to  remain  passive."  Wadham*  t.  Qay, 
78  ill.,  414. 

The  decree  of  the  Oireuit  Court  mutt  be  ctf- 
finiud;  and  it  it  to  ordered. 

True  copy.    Test : 

James  H.  MoKenney,  Clerk,  Sup.  Court,  V.  8. 


LUNTTED  STATES,  J?/,  in  Hrr., 

«. 

PATRICK  DENVnt  bt  xu 

(See  S.  C,  1«  Otto.  m,m.) 

Ditburiing  offieeir,  when  ehiarge<M»  toith  inter eH. 

*Where  an  offlcer  of  the  Oovemment  has  money 
committed  to  his  charge,  with  the  duty  of  dlsburs- 
iae  it  as  required,  he  cannot  be  charged  with  inter- 
est until  itb  shown  that  he  has  converted  it  to  his 
own  use  or  failed  to  pay  when  occasion  required,  or 
to  transfer  or  pay  to  the  Government  on  some  law- 
ful order. 

[No.  104.] 
Argued  Nov,  es,  188S.       Decided  Jan.  S,  188S. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  MasMchusetts. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  Samael  F.  PldlUp>,  Solieitor-Oen., 
for  plaintiff  in  error. 
Mr.  B.  F.  Butler,  for  defendants  in  error. 

Mr.  Juttiee  Miller  delivered  the  opinion  of 
the  court: 

The  United  States  recovered  a  judgment  in 
the  Circuit  Court  for  the  District  of  Massachu- 
setts against  Denvir,  on  his  bond,  given  as  sure- 
ty for  the  faithful  performance  by  David  P. 
Power  of  all  his  duties  as  acting  assistant  pay- 
master in  the  Navy  of  the  United  States.  No 
service  on  Power  or  appearance  for  him  and  no 
defense  by  Denvir  being  made,  judgment  was 
rendered  for  the  sum  of  money  found  to  be  in 
the  hands  of  the  paymaster,  -with  interest  from 
the  service  of  the  ori^al  writ  in  this  suit,  in 
March,  1875.  The  United  States  asserted  a 
right  to  interest  from  the  date  of  the  last  re- 
ceipt of  money  by  the  paymaster,  namely:  Au- 
gust, 1865,  and  excepted  because  the  court  over- 
ruled this  proposition. 

No  evidence  was  given  of  any  demand  on  the 
paymaster,  or  any  refusal  to  pay  or  transfer  the 

*Head  note  by  Mr.  JveUee  mtt-t.^b., 
8M 


fond  in  his  hands,  or  to  comply  with  any  law- 
ful order  on  the  subject. 

Though  the  condition  of  the  bond  is  not  ex- 
actly the  same  as  in  the  case  of  U.  S.  v.  Ourtit, 
100  U.  S.,  119  [XXV.,  671],  the  principle  of 
that  case  must  control  this. 

That  principle  is,  that  where  an  offlcer  of  the- 
Government  uas  money  committed  to  his 
charge,  with  the  duty  of  oisbursiDg  or  paying  it 
out  as  occasion  may  arise,  he  cannot  be  charged 
with  interest  on  such  money  until  it  is  shown 
that  he  has  failed  to  pay  wnen  such  occaai<m 
required  him  to  do  so,  or  has  failed  to  accotmt 
when  required  by  the  Government,  or  to  pay 
over  or  transfer  the  money  on  some  lawful 
order. 

The  mere  proof  that  the  money  was  recdved 
by  him,  raises  no  obligation  to  pay  interest  in 
the  absence  of  some  evidence  of  conversion,  or 
some  refusal  to  respond  to  a  lawful  reqidre- 
ment. 

The  obvious  reason  for  this  is,  that  the  Oov- 
emment places  the  money  hi  the  hands  of  thi» 
class  of  officers  and  all  ouieis  who  are  disburs- 
ing officers,  that  it  may  remain  there  until 
needed  for  use  in  Uie  line  of  that  officer's  duty; 
and  until  that  duty  requires  such  payment,  or  a 
return  of  the  money  to  the  proper  department 
of  the  Government,  he  is  in  no  default,  and  can- 
not be  required  to  pay  interest. 

Thejudgment  of  the  Oireuit  Court  it  qfflrrned. 
True  copy.  Test; 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  S> 


UNITED  STATES.  Plff.  in  Brr., 

v. 

JOHN  A.  KNOWLES  irr  al. 

(Sees.  C.,U  Otto,  fi87.) 

Inierett  ehargeaHe  to  offleer. 

Inasuiton  the  bond  of  a  mlUtaiT storekeeper  In 
the  army,  wha«  the  amount  found  due  had  refer- 
ence to  property  as  well  as  money,  where  no  de- 
mand had  been  made  until  the  aerrice  of  the  wilt. 
Interest  can  only  be  allowed  from  that  date. 

[No.  108.] 
Argued  Nov.  tS,  188t.       Decided  Jan.  8,  188S. 

F  ERROR  to  the  CJircnit  Court  of  the  United 
States  for  the  District  of  Maasachusetta. 
Mr.  Samael  F.  PUlUp*.  Solidter-Oen., 
for  plaintiff  in  error. 
Mr.  John  A.  Oeorge,  for  defendants  in  error. 

Mr.  JutUee  Miller  delivered  the  opinion  of 
the  court: 

This  case  di£Fers  from  the  preceding  case  of 
U.  8.  V.  Denvir  [ante,  264],  only  in  the  circum- 
stance that  it  is  a  suit  on  tbe  bond  of  a  inilitaiy 
storekeeper  in  the  army,  and  tbe  amount  found 
due  had  reference  to  property  as  well  as  money. 

The  same  question  as  to  mterest  was  raised, 
and  tile  court,  on  the  ground  that  no  demwid 
was  made  until  the  service  of  the  writ,  only  al- 
lowed interest  from  that  date. 

Though,  in  the  case  of  personal  property  and, 
indeed,  of  m<»ey  so  held,  proof  of  a  oonveisioa 
might  justify  interest  from  tbe  date  of  sachoon- 
version,  there  is  no  evidence  in  this  case  of  anoh 
conversion  or  of  an  earlier  demaod  tboa  tluifc 
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made  by  serrioe  of  the  writ,  and  th»  jvdgmmt 
mvit  be  affirmed. 
Ineeopy.  Teat: 

Juna  H.  HoKenney,  Clerk,  Sup.  Court,  U.  S. 


FRANCIS  B.  PRAT,  Appt., 

V. 

UNITED  STATES. 

(See  8.  C 16  otto,  SM,  896.) 

Jby  of  vieigher  and  mtaiurtr. 

One  kpixdntedoocuional  weigher  and  meaaurer, 
vithtcompeiiaatlon  llzed  at  $2,000  per  annum  when 
•nptojed,  who,  durlnar  the  period  of  nioh  aervloe, 
m  jmA  Us  aalary  upon  bUta  made  out  for  the 
■BB  due  for  each  oftontb  oained,  after  deduotlnff 
Snndari,  which  Irilb  were  receipted  by  him,  caimot 
nooTer  oompenaatlon  for  the  Sundays  excepted  out 
of  tken  moothly  paymenta. 

[No.  188.] 
Arsvtd  Dee.  U,  lS8t.       Deeided  Jan.  8, 1883. 

APPEAL  fiom  the  Oonrt  of  Claims. 
The  case  ia  stated  \rr  the  cotut. 
J^.  Thniim  H.  TtkUtot,  for  appellant 
Jfr.  Wm.  A.  Hmi7,  .i««.  Aay-Oen.,lat 
tppdke. 

Mr.  Juttiee  Mfller  delivered  the  opinion  of 
tiKoonit: 

Aooording  to  the  finding  of  facts  in  this  case, 
ttie  daimant  received,  on  Uie  first  day  of  March, 
1887,  a  written  instrument,  appointing  liim  oe- 
euianai  weigl>er  and  measurer,  with  a  compen- 
Mtkm  fixed  at$2,000  per  annum  when  employed. 
He  hdd  the  place  and  performed  the  duties  of 
OKssional  weigher  and  measurer  at  Portland, 
Ihine,  under  that  appointment,  untU  Novem- 
ber 80, 1877. 

A  farther  finding  is  this: 

For  each  month  daring  the  period  of  said 
Mrrice  die  claimant  was  paid  liis  compensation 
npan  biUs  made  out  in  the  following  form: 
"  Tit  Vha«d  Statei,  Dr.  to  F.  E.  Pray,  oeea- 

tional  toeiffher  of  the  euitom*  for  the  Fort  of 

PtrtUtnd. 

For  my  services  as  occasional  weigher  of  the 

ctBtoms  from to  inclusive, 

Sondays  excepted,  one  month,  at  two  thousand 
dcAan  per  annum." 

Each  rail  so  made  out  was  for  the  simi  due 
for  the  month  named  in  it,  after  deducting  the 
^radays,  and  to  each  was  subjoined  a  receipt, 
■gned  by  the  claimant,  in  the  following  form: 

"  Received  payment  for  the  above  services, 
of Collector  of  Customs  for  the 
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t  of  Portland." 

The  present  suit  is  bronght  to  recover  com- 
pfiMillon  for  die  Sundays  excepted  out  of  these 
■ODthly  payments  during  the  entire  period  of 
wricei 

Tliis  demand  is  foonded  on  the  law  which 
gives  to  the  weighers  and  measurers,  holding 
oOoe  as  sach  by  the  usual  appointment,  a  sat 
tiy  of  $2,000  per  annum,  in  which,  of  course, 
Soadsya  are  disregarded. 

Oooaael  for  the  Government  contends  that  his 
klter  of  iqniointment,  naming  him  as  "  occa^ 
Ajoal  weigher  and  measurer,  to  be  paid  at  the 
ate oC (2,000  per  annum  "when  employed," 
See  IS  Otto. 


Justified  payment  at  that  rate  only  for  the  days 
when  he  was  in  actual  service. 

Whatever  might  have  been  said  in  opposition 
to  this  view,  if  claimant  liad  asserted  it  during 
the  early  time  of  his  service,  it  is  clear  that,  by 
the  form  of  the  bill  for  services  for  each  month, 
he  expressed  his  own  understanding  of  the  con- 
tract to  be  the  same  as  that  with  the  collector 
who  employed  and  paid  him.  He  makes  out 
in  his  own  name,  "  for  (his)  my  services  as  oc- 
casional weigher"  "for  one  month,  Sundays 
excepted,"  hu  bill,  with  the  sum  fixed  on  that 
basis,  and  accepts  and  signs  a  receipt  for  it;  and 
this  he  does  every  month  for  ten  years. 

He  cannot  be  permitted  now  to  sav,  after  he 
is  out  of  that  employment,  that  his  contract 
was  for  $2,000  a  year  as  an  absolute  salary. 

If  tUs  was  the  case  of  a  person  employed  by 
a  bank,  a  railroad  company,  or  in  any  large 
business  requiring  manv  persons  for  its  service, 
the  case  would  aomit  of  no  argument. 

We  think  it  equally  plain  in  the  present  case. 
U.  8.  V.  Adam*.  7  Wafi.,  468  [74  U.  S.,  XIX., 
249];  Same  v.  OhOd,  12  WaU.,  241  [70  U.  S., 
XX:,  862];  Same  v.  JuOice.  14  Id.,  685  [81  U. 
8.,  XX„  768];  Maeon  v.  U.  8.,  17  Id.,  76  [84 
U.  8.,  XXI..  666]. 

The  judgment  <^  the  Oowrt  of  Claim*,  di*mi»»' 
ing  the  petition,  m  affirmed. 

True  copy.    Test: 

James  H.  HcKenney,  Clerk,  Sup.  Court,  XT.  S. 


JAMES  PATTERSON,  for  the  Use  of  Thom- 
as J,  Bbower,  Flff.  in  Fhr., 

V. 

CORNELIUS  LTNDE.  Jr. 

(See  S.  C,  U  Otto,  S19-6S1.) 

Action  by  creditor  of  a  eorporation,  againet 
ttoeiholder*. 

1.  A  creditor  of  a  corporation,  formed  and  organ- 
ixed  under  the  general  laws  of  Oregon,  In  relation 
to  the  formation  of  private  corporations,  cannot 
mninteiTi  an  sotion  at  law  against  a  stockholder  to 
recover,  out  of  an  unpaid  balance  of  subscription 
to  the  capital  stoolt,  the  debt  due  to  him  from  the 
corporation, 

2.  The  remedy  of  the  creditor  to  enforce  this  lia- 
bility Is  in  equity,  where  the  rights  of  the  corpora- 
tion, the  Btoolcholder  and  all  the  creditors  can  be  ad- 
justed in  one  suit. 

[No.  122.] 
Argued  Dee.  11, 18Si.        Deeided  Jan.  8, 188S. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illi- 
nois. 

This  action  was  brought  in  the  court  below, 
by  the  plaintiff  in  error,  as  a  Judgment  creditor 
of  the  Malbeuer  and  Burnt  River  Consolidated 
Ditch  and  Mining  Company,  a  corporation  of 
the  State  of  Oregon,  to  enforce  an  alleged  lia- 
bility of  the  defendant,  to  the  amount  of 
170,000,  as  a  stockholder  of  said  company. 

The  court  below  sustained  a  demurrer  to  the 
declaration  and  entered  a  judgment  dismissing 
the  cause.  Whereupon,  the  plaintiff  sued  out 
this  writ  of  error. 


Nom-IfuHriduot  Mntrfittv  flf  atoeWioIderj  for  owv- 
i  iebU.    See  note  to  Hatch  v.  Dana,  101 17.  S., 
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The  facts  of  the  case  sufficiently  appear  in 
the  opinion  of  the  court. 

Metgrt.  C.  BC  H»rrlfl  and  F.  W.  Packard, 
for  plaintiff  in  error. 

Mettri.  CluM.  H.  Osbom  and  T.  J.  Msnr 
derton,  for  defendant  in  error. 

Mr.  Ohirf  JutUee  Waite  delivered  the  opin- 
ion of  the  court: 

The  only  question  we  deem  it  necessary  to 
consider  in  this  case  is,  whether  a  creditor  of  a 
corporation,  formed  and  organized  under  the 
general  laws  of  Oregon  in  relation  to  the  for- 
mation of  prirate  corporations,  can  maintain  an 
action  at  law  against  a  stockholder,  to  recover, 
out  of  an  unpaid  balance  of  subscription  to  the 
capital  stock,  the  debt  due  to  him  from  the  cor- 
poration. 

The  Constitution  of  Oregon,  article  11,  sec- 
tion 8,  provides  that  "The  stockholders  of  all 
corporations  and  joint  stock  companies  shall  be 
liable  for  the  indebtedness  of  said  corporation 
to  the  amount  of  their  stock  subscribed  and  un- 
paid, and  no  more." 

Section  14  of  the  statute  in  relation  to  the 
formation  of  private  corporations,  is  as  follows: 

"Sec.  14,  All  sales  of  stock,  whether  volun- 
tary or  otherwise,  transfer  to  the  purchaser  all 
rights  of  the  original  holder  or  person  from 
whom  the  same  is  purchased,  and  subject  such 
purchaser  to  the  p»yment  of  any  unpaid  bal- 
ance, due  or  to  become  due  on  such  stock.  But 
if  the  sale  be  voluntary,the  seller  is  still  liable  to 
existing  creditors  for  the  amount  of  such  bal- 
ance, unless  the  same  be  duly  paid  by  such  pur- 
chaser." 

Since  this  case  was  decided  below,  the  Su- 
preme Court  of  Oregon  has  passed  on  the  same 
question  and,in  Ladd  v.  Cartwright,'!  Oreg. ,  889, 
determined  that  the  individual  liability  of  stock- 
holders for  the  indebtedness  of  the  corporation 
is  limited  to  the  amount  of  their  stock  sub- 
scribed and  unpaid;  and  that  the  remedy  of  the 
creditor,  to  enforce  this  liability,  is  in  equity, 
where  the  rights  of  the  corporation,  the  stock- 
holder and  all  the  creditors  can  be  adjusted  in 
one  suit.  Of  the  correctness  of  this  decision, 
we  have  no  doubt.  The  liability  of  the  stock- 
holder is  upon  his  subscription;  that  is  to  say, 
upon  his  obligation  to  contribute  to  the  capital 
stock,  which  IS  a  trust  fund  for  the  benefit  of 
those  to  whom  the  corporation,  as  a  corporation, 
becomes  Uable.  Sawyer  v.  Hoag,  17  Wall. ,  620 
[84  U.  S.,  XXI.,  735].  The  Constitution  of 
Oregon  created  uo  new  right  in  this  particular; 
it  simply  provided  for  the  preservation  of  an 
old  one.  The  liabili^  under  this  provision  is 
not  to  the  creditors,  out/cr  the  indebtedness. 
That  is  no  more  than  the  liability  created  by 
the  subscription.  The  subscription  is  part  of 
the  assets  of  the  corporation,  at  least  so  far  as 
creditors  are  concerned.  The  liability  of  the 
stockholder,  to  the  creditor,  is  through  the  cor- 
poration; not  direct.  There  is  no  privity  of 
contract  between  them,  and  the  creditor  has 
not  been  given,  either  by  the  Constitution  or  the 
statute,  any  new  remedy  for  the  enforcement 
of  his  rights.  The  stockholder  is  liable,  to  the 
extent  thiat  the  subscription  represented  by  his 
stock  r^uites  him  to  contribute  to  the  corpo- 
rate funds;  and  when  sued  for  the  money  he 
owes,  it  must  be  in  a  way  to  put  what  he  pays, 
directly  or  indirectly,  into  the  treasury  of  the 
266 
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ntioo  mu  to  Tue  reasonable  care  to  enforce 
ita  rules. 

Laddr.  R  B.  Co.,  119  Mass.,  412;  Zeifiery. 
Dttg,  123  Mass.,  152;  Snow  v.  B.  R  Co.,  8  Al- 
fcn,  446;  &*!  V.  /J.  Jl  Co.,  68  N.  Y.,217. 

Mmn.  A.  A.  Stroat  and  Oeo.  F.  Helmet, 
isg  defendant  in  error: 

The  cases  of  Oteanyan  v.  Armt  Co.,  108  U. 
a,  362(XXVX,  640);  ImprotemetU  Co.v.  Mun- 
m,  14  WaU..  442781  U.  8.,  XX„  867):  Pfaa»- 
anU  T.  Fant,  22  WaU.,  116  (89  U.  8.,  XXH., 
m  and  Herbert  v.  Butler,  XXTV.,  958),  es- 
tsbush  the  principle,  that  if,  after  the  testimony 
is  tU  in,  it  is  insufficient  to  sustain  a  verdict,  the 
court  iriU  be  justified  in  directing  a  verdict  for 
the  defendant.  But  the  material  testimony  must 
be  undisputed,  in  order,  under  the  decisions,  to 
variant  the  withdrawal  of  the  case  from  the 


^. 


a>.  T.  ftiydijr,  08  U.  8.,  898  (XXm., 
887);  Klein  v.  ButieU,  19  Wall.,  465  186  U.  S., 
IXn.,  124;;  Origm  v.  Bmuton,  104  U.  8..  654 
OXVL,  840);  B.R  Co.  v.  FValoff,  100  U.  8., 
M  (XXV.,  538). 

Crammings  did  not  contract  against  the  com- 
lined  negligence  of  a  fellow-servant  and  of  bis 
tmployer,  and  the  negligence  of  the  servant 
doei  not  excuse  the  Corporation  for  negligence 
vUcfa  contributed  to  the  injury. 

Paulmiery.B.R  Cb.,  84N.  J.!.,  161-157;  Jfe- 
Maion  V.  Senjiing,  8  Fed.  R.,  868;  Qme  v.  Del. 
a.B.a,.,et  N.  Y.,  a06;  Booth  V.  B.  B.  Oo.,  78 
S.  T.,  88;  OruMiiUidv.  BUhnumd R.  B.  Co.,  76 
XC,  320;  FiiOd  V.  B.  B.  Co.,  42  N.  H.,  226; 
OttieT  V.  Taylor,  10  Gray,  274. 

JVr.  Ckitf  JuttieeVrtMe  delivered  the  opin- 
ioB  of  the  court: 

This  was  a  suit  brought  by  Cummings,  the 
plaintiff  in  error,  an  ennne-man  in  the  employ 
of  the  Oiand  Trunk  lUlway  Company  of  Can- 
ada, to  recover  damages  for  an  injury  sustained 
in  the  coarse  of  bis  employment,  by  a  collision 
<rf  a  train  on  which  he  was,  with  another  train 
of  the  same  Company.  The  claim  of  Cummings 
ia,  that  tlie  oolusion  was  caused  by  the  f  amt 
•nd  neglect  of  the  Company;  that  of  the  Com- 
lany,  that  it  was  caused  by  ttie  negligence  and 
owwdiencc  of  a  fellow-servant  of  Cummings. 
This  was  the  issue  at  the  trial  and,  at  the  close 
of  tbe  testimonv  on  the  part  of  Cummings,  the 
Company  askea  the  court  to  instruct  the  jury 
to  letom  a  verdict  in  its  favor,  which  being  re- 
vised, an  exception  was  taken.  All  the  testi- 
n»oy  before  the  jury,  when  this  instruction 
was  asked,  has  been  put  into  the  bill  of  excei>- 
tioas. 

The  Company  then  introduced  testimony 
toodiing  the  pouits  covered  by  that  on  the  part 
of  Cummings.  None  of  this  testimony  is  in  the 
ncord.  The  Company  did  not  contend  that 
CommingB  was  guilty  of  contributory  negli- 
gence. 

At  the  close  of  the  case  on  both  sides,  the 
court  gave  to  the  jury  sundry  instructions,  not 
esoepted  to,  and  then,  at  the  req^st  of  Cum- 
nhigs,  instructed  them  further  "That  if  Koyes 
ftte  person  daimed  to  be  a  co-servant)  was  neg- 
Bgait,  and  if  the  Company  was  also  wanting 
ia  ofdinary  care  and  prudence  in  discharging 
Ikrir  datiM,  and  such  want  of  ordinary  care 
CMtributed  to  produce  the  Injury,  and  the 
pMntiff  did  not  know  of  such  want  of  ordinary 
fl«  16  Otto. 


care  and  prudence,  the  defendant  would  be  lia- 
ble; that  if  two  of  those  causes  contributed,  the 
Company  would  be  liable;  that  the  mere  negli- 
gence of  Noyes,  of  itself,  does  not  exonerate 
them  if  one  of  their  own  faults  contributes." 
To  this,  an  exception  was  taken.  The  jur^  re- 
turned a  verdict  for  Cummings,  upon  which  a 
judgment  was  rendered  against  the  Company. 
To  reverse  that  judgment,  this  writ  pf  error 
was  brought,  and  the  only  errors  assigned  are: 

1,  the  renisal  to  direct  a  verdict  for  uie  Com- 
pany at  the  close  of  Cummin^'  testimony;  and, 

2,  the  giving  of  the  instruction  which  was  ex- 
cepted to. 

It  is,  imdoubtedly,  true  that  a  case  may  be 

§  resented  in  which  the  refusal  to  direct  a  ver- 
ict  for  the  defendant  at  the  close  of  the  plaint- 
iff's testimony  will  be  good  ground  for  the  re- 
versal of  a  judgment  on  a  verdict  in  favor  of 
the  plaintiff,  if  the  defendant  rests  his  case  on 
such  testimony  and  introduces  none  in  his  own 
behalf;  but  if  he  goes  on  with  his  defense  and 
puts  in  testimony  of  his  own,  and  the  juiT,  un- 
der proper  instructions,  finds  against  him  on 
the  whole  evidence,  the  judgment  cannot  be 
reversed,  in  the  absence  of  the  defendant's  tes- 
timony, on  account  of  the  original  refusal,  even 
though  it  would  not  have  been  wrong  to  give 
the  instruction  at  the  time  it  was  ask^. 

The  present  case  comes  within  this  rule.  The 
evidence  introduced  on  the  part  of  the  Com- 
pany is  not  in  the  bill  of  exceptions,  and  the 
court  was  not  asked  to  instruct  the  jury  to  find 
for  the  defendant  on  the  whole  case.  Under 
such  circumstances,  it  must  be  presumed,  in 
the  absence  of  anything  to  the  contrary,  that 
when  the  case  was  closed  on  both  sides,  there 
was  enough  in  the  testimony  to  make  it  proper 
to  leave  the  issues  to  be  settled  by  the  jury.  In 
this  we  are  not  to  be  understood  as  saying  that 
the  instruction  ought  to  have  been  given  when 
it  was  asked. 

In  the  instruction  which  was  given  we  find  no 
error.  It  was,  in  effect,  that  if  the  negligence 
of  the  Company  contributed  to,  that  is  to  say, 
had  a  share  in  producing  the  injury,  the  Com- 
pany was  liable,  even  though  the  negligence  of 
a  fellow-servant  of  Cunmiings  was  contributory 
also.  If  the  negligence  of  the  Company  con- 
tributed to,  it  m«i8t  necessarily  have  been  an 
immediate  cause  of  the  accident,  and  it  is  no 
defense  that  another  was  likewise  guilty  of 
wrong. 

T/iejvdgment  of  the  Oireuit  Court  it  affirmed. 
Xrueoopy.   Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  T7.  S. 


LOT  M.  MORRILL,  CoUector,  ete.,  Plff.  in 

Err., 

e. 

JOHN  WIN8L0W  J0NE8. 

(See  S.  C,  16  Otto,  4M,  407.) 

IVeatury  regvlationt—duty  on  animalt — insuf- 
fleient  (Hjeetion. 

1.  The  Secretary  of  the  Treasury  cannot,  by  his 
remlatiooa,  alter  or  amend  a  revenue  lav,  nor  put 
Into  the  body  of  the  statute  a  limitation  wblch  Con- 
grresB  did  not  think  It  necessary  to  prescribe. 

2.  All  animals,  specially  Imported  Iiom  beyond 
the  seas  for  breeding  purposes,  are  free  of  duty. 
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a  It  l8  a  uffloient  answer  to  an  objection,  tbat  It 
was  not  made  below. 

[No.  140.] 
Submitted  Jan.  3, 1883.     Jkeidtd  Jan  8,  X883. 

F  ERROR  to  the  Clrcnit  Court  of  the  United 
States  for  the  District  of  Maine. 
The  history  and  facts  of  the  case  suffldently 
appear  in  the  opinion  of  the  court. 

Mr.  Wm.  A.  Hanrjr,  A»it.  Atty-G»n.,  for 
plaintiff  in  error. 

Mr.  Cluu-les  P.  Uattoeka,  for  defendant 
in  error. 

Mr.  Chiff  Juttiee'Vfwdin  delivered  the  opin- 
ion of  the  court: 

Section  2506  of  the  Revised  Statutes  provides, 
among  other  things,  that  "Animals,  alive,  spe- 
cially imported,  for  breeding  purposes,  from  be- 
yond the  seas,  sliall  be  admitted  free  (of  duty), 
upon  proof  thereof  satisfactory  totheSecretaiy 
of  the  Treasuiy,  and  under  such  regulations  as 
he  may  prescribe."  Article  888  of  the  Treasury 
Customs  Regulations  provides  that,  before  a 
collector  admits  such  animals  free,  he  must, 
among  other  things,  "Be  satisfied  that  the  ani- 
mals are  of  superior  stock,  adapted  to  improv- 
ing the  breed  in  the  United  States." 

Jones,  the  defendant  in  error,  imported  cer- 
tain animals,  which  were  entered  at  the  Port  of 
Portland,  Maine,  and  claimed  that  they  should 
be  admitted  free,  as  they  were  "  specially  im- 
ported for  breeding  purposes."  The  Collector, 
Uiough  ihs  imi)ortanon  was  for  breeding  pur- 
poses, demanded  the  duties  because  he  was  not 
satisfied  the  animals  were  of  "superior  stock." 
The  duties  were,  accordingly,  paid  under  pro- 
test, and  this  suit  was  brought  to  recover  back 
the  amount  so  paid. 

On  the  trial,  the  court  instructed  the  jury, 
"That,  under  the  statute,  animals,  whether  of 
superior  or  inferior  stock,  if  in  fact  imported 
specially  for  breeding  purposes,  are  entitled  to 
be  admitted  free  of  duty,  and  "  that  the  law 
does  not  give  to  the  Secretary  of  the  Treasury 
power  to  prescribe  in  the  regulations  what 
classes  of  animals  imported  for  breeding  pur- 
poses shall  be  admitted  free  of  duty."  To  this 
uistruction,  an  exception  was  taken.  The  jury 
returned  a  verdict  against  the  Collector,  upon 
which  judgment  was  rendered.  To  reverse  that 
judgment,  this  writ  of  error  was  brought.  The 
only  error  assi^ed,  on  the  exceptions  actually 
taken  at  the  tnal,  relates  to  tiie  instruction  as  to 
the  effect  of  the  treasury  regulation. 

The  Secretary  of  the  Treasury  cannot,  by 
his  regulations,  alter  or  amend  a  revenue  law. 
All  he  can  do  is  to  regulate  the  mode  of  pro- 
ceeding to  cany  into  effect  what  Congress  has 
enacted.  In  the  present  case,  we  are  entirely 
satisfied  the  regulation  acted  upon  by  the  Col- 
lector was  in  excess  of  the  power  of  the  Secre- 
tary. The  statute  clearly  includes  animals  of 
all  classes.  The  regulation  seeks  to  confine  its 
operation  to  animals  of  "superior  stock."  This 
is  manif  estiy  an  attempt  to  put  into  the  body  of 
the  statute  a  limitation  which  Congress  did  not 
think  it  necessary  to  prescribe.  Congress  was 
willing  to  admit,  duty  free,  all  atiiTnitla  specially 
imported  for  breeding  purposes;  the  Secretary 
thought  this  privilege  should  be  confined  to 
Buch  animals  as  were  adapted  to  the  improve- 
ment of  breeds  already  in  tne  United  States.  In 
our  opinion,  the  object  of  the  Secretary  could 
268 
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"TooaMe  hhn  to  do  which,  he  Is  •  •  •  au- 
flmizedaiid  empowered  to  issue  compulsory 
jcoceas,  and  require  the  attendance  of  any  per- 
ma  or  persons  whom  he  may  suppose  to  have  a 
faxnrledge  of  the  articles,  or  vuue  of  the  per- 
mal  pn^Kfty,  moneys  or  credits,  investments 
in  tioiids,  stocks,  joint  stock  companies  or  oth- 
owiie,  and  exaimne  such  person  or  persons,  on 
«tsh,  in  relation  to  such  statement  or  return." 
Section  2788  provides  for  process  of  subpoena. 
In  cue  any  person  shall  neglect  to  appear  and 
testify  when  called  on  by  ue  auditor,  and  for 
paoisIuneDt  for  contempt. 

Under  the  anthortQr  of  this  statute  the  Audi- 
tor of  Mahoning  (Tounty,  in  the  exercise  of  his 
power  to  charge  persons  on  the  tax  duplicate 
«ith  the  proper  amount  of  taxes,  called  on  the 
Cuhierof  the  First  National  Bank  of  Youngs- 
town  to  appear  and  testify  and,  because  he  could 
Bot  testify  without,  to  bring  with  him  the  books 
o(  the  Bank  showing  its  deposits.  Thereupon 
lie  Bank  filed  abill  m  equity  to  enloin  the  Au- 
ditor, alleging,  for  cause,  that  such  a  proceed- 
ing on  his  part  would  unlawfully  expose  its 
Ixnineag  affairs,  lessen  public  confidence  in  it  as 
*  depository  of  moneys,  diminish  its  deposits 
ud  greatly  impair  the  value  of  its  franchises. 
Hie  circuit  court  dismissed  the  blU  and  the 
Buk  appealed.  A  motion  is  now  made  to  dis- 
■<■  the  appeal  for  want  of  iurisdiction  because 
the  value  of  tlie  matter  in  dispute  does  not  ex- 
ceed |5,000. 

In  Barry  v.  Mereein,  6  How.,  120,  it  was  de- 
cided that  to  give  this  court  Jurisdiction,  in 
wei  dependent  upon  the  amount  in  contro- 
nny,  "The  matter  in  dispute  must  be  money, 
<*  totoe  right,  the  value  of  which,  in  money, 
«n  be  calculated  and  ascertained."  To  the 
■ne  effect  are  Pratt  v.  Fittliugh,  1  Black,  278 
W  U.  S.,  XVn.,  807]  ;  DeKrafft  v.  Barney,  2 
BhA,  714  r«7  U.  8.,  XVn.,  852]  ;  FiitU  v. 
Okamatero,  fe  U.  8.,  861  [XXHI.,  499]. 

The  present  suit  is  not  for  money  nor  for 
taything,  the  value  of  which  can  be  measured 
bf  iDonev.  The  Bank  has  no  interest  in  the 
taea  to  be  placed  on  the  tax  duplicate.  There 
<8  no  property  in  dispute  between  the  Auditor 
sad  tlie  Bank.  If  the  cashier  is  compelled  to 
lotify  and  to  produce  the  books  to  be  used  in 
t^TAeax  for  uie  purposes  required,  the  dam- 
ages, if  any,  resulting  to  the  Bank,  would  be, 
m  the  liigfaest  degree,  remote  and  speculative. 
(Certainly,  no  suit  for  even  nominal  damages 
ooald  be  sustained  against  the  Auditor,  on  ac- 
cost of  what  he  had  done.  All  the  cashier  is 
itquired  to  do,  is  to  give  testimony  in  a  proceed- 
ing msUtuted  undei^e  authority  of  law,  by  the 
Anditor,  to  perfect  the  tax  lists  of  the  County. 
A  is  supposed  the  books  of  the  Bank  contain 
nfdeoce  pertinent  to  this  inqufry,  and  appro- 
RMie  measures  are  taken  to  have  them  pro- 
Voed  for  examination.  The  case  is  in  no  re- 
ijert  different  in  principle  from  what  it  would 
~,|f  the  evidence  was  called  for  in  an  ordinary 
*■  in  a  court  of  justice  between  individuals. 
^Affidavits  can  only  be  used  to  furnish  evi- 
jya  of  value  not  iq>pearing  on  the  face  of  the 
fKordwben  the  nature  of  the  matter  in  dispute 
ii  iodi  IS  to  admit  of  an  estimate  of  its  value  in 
nooey. 
Tie  moiicn  to  ditmiM  i$,  therefore,  granted. 
vaivcpT-   Test: 

James  H.  MoKeoner,  Clerk,  Sup.  Court,  U.  8. 

flee  1ft  Otto. 


CHARLES  E.  8HELT0N  BfT  AI-,  Apptt., 

e. 

EDGAR  M.  VAN  KLEECK  bt  al. 

(See  &  a,  18  Otto,  JS3S-S8S.) 

BiU  effrettew—admimion  by  demurrer — n«u)  mat- 
ter. 

1.  The  only  questions  open  for  examination  on  a 
bill  of  review  for  error  of  law  appearlstr  on  the  face 
of  the  record,  are  aucb  as  arise  on  the  pteadlngs,  pro- 
oeedinss  and  decree,  without  reference  to  ihe  evi- 
dence m  the  cause. 

2.  A  demurrer  admits  only  such  facts  as  are  prop- 
erly pleaded.  As  questions  of  fact  are  not  open  for 
re-ezamlnation,  on  a  bill  of  review,  for  erron  in 
taiw,  the  truth  of  any  fact  averred  In  the  tdU  incon- 
sistent with  the  decree.  Is  not  admitted  by  a  de- 
murrer. 

8.  New  matter,  sUe«ed  to  have  been  discovered, 
which  relates  only  to  the  proceedings  In  making  the 
sale  In  a  foreclosure  action,  can  have  no  effect  on 
the  original  decree. 

[No.  888.] 
Submitted  Dee.  I4, 188g.    Decided  Jan.  8, 1883. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  Northern  District  of  Illinois. 

Nov.  18,  1877,  Edgar  M.  Van  Kleeck,  the 
principal  appellee,  filed  a  bill  in  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  Illinois,  against  the  appellants  and 
others,  to  foreclose  a  mortgage  or  trust-deed 
which  was  executed  Sep.  21,  1871,  to  secure 
$9,000,  with  the  interest  to  accrue,  upon  certain 
lands  in  Livingston  Co. ,  lU.  Appellants  filed 
their  joint  ana  several  answer,  and  Elizabeth 
Blue  her  separate  answer,  to  said  bill,  Sep. 
6,  1877,  setting  up  various  defenses  and,  among 
others,  the  defense  of  usiuy,  partial  payment 
of  amount  claimed,  and  that  other  land,  than 
appellants'  should  be  made  to  pay  a  large  part 
of  the  amount  claimed.  The  cause  was  tnen 
referred  to  a  master  to  take  evidence  and  report 
ills  conclusion  thereon;  the  defendants,  other 
than  appellants  and  Elizabeth  Blue,  all  having 
been  defaulted. 

April  28,  1870,  the  master  filed  his  report, 
dated  Apr.  1,  1879.  Exceptions  were  filed  to 
said  report,  and  overruled,  and  the  court  enteral 
a  decree  of  foreclosure.  No  appeal  was  taken 
from  this  decree.  Sep.  80, 1879,  the  master  sold 
the  premises  and,  Oct  10, 1870,  filed  his  report 
of  sale  in  said  cause.  No  exceptions  to  the  r^ 
port  of  sale  were  filed  nor  taken;  and  the  report 
was  approved  and  sale  confirmeQ,!in  December, 
1879.  Subsequently,  Dec.  15,  1880,  the  court 
entered  a  n)ecial  order  confirming  the  sale. 
Dec.  81,  1880,  the  last  day  allowed  by  law  for 
redemption  from  the  sale  by  a  creditor,  appel- 
lants filed,  in  the  cause,  a  motion  to  set  aside  the 
sale.  The  motion  was  heard  Jan.  12, 1881,  and 
overruled  by  the  court.  The  master,  thereupon, 
executed  his  deed  to  appellee.  Van  Eleeck,  and 
he  was  put  into  posseauon  of  the  premises. 


Notra.— Bin  itf  review:  nature  of;  «*«»  may  be 
brought;  who  may  nuMntain;  time  wtthtn  wMch; 
what  tt  should  eontcrtn.  See,  not<  to  Bk.  of  U.  S.  v. 
Bitohie,  88  U.  B.  (8  Pet),  US. 

JMt  0/ tieo<«w ;  when  fluty  be  brought ; /or  what. 

None  but  parties  and  privies  In  representation  are 
eotltledtotiTinsabllloTreview,  Aaslgiiees  cannot. 
Thompson  v.  Ibzwell  Land  Grant  &  By.  Co^  t6  U. 
a,  XXiy_^4SL  and  cases  cited ;  Vaughan  v.  Outrer, 
48  Miss.,  70;  Story,  Bq.  FL,  sec.40e. 

A  decree  of  afflrmanoe  Is  not  a  bar  to  a  bill  of  re- 
view for  newly  discovered  evidence.  Campbell  v. 
Campbell,  S  Qratt.,  M» ;  Singleton  v.  Singleton,  8  a 
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ThisisabUlof  review  based  upon  this  record. 
All  the  above  facts  appear  upon  the  face  of  the 
bill,  and  the  exhibits  expressly  made  a  part  of 
it.  It  makes  the  bill  of  foreclosure,  the  answer 
of  appellants,  the  master's  report  upon  the  evi- 
dence and  the  evidence  therewith,  the  motion 
to  set  aside  the  sale,  and  the  evidence  introduced 
into  that  motion,  a  part  of  the  bill. 

The  court  sustained  a  demurrer  and  entered 
a  decree  dismissing  the  bill.  Whereupon  the 
complainants  appealed  to  this  court. 

The  grounds  relied  upon  to  sustain  the  bill 
of  review  are  sufficiently  stated  by  the  court. 

Meurt.  Cluu-les  t.  'B^mXtia,  Leuii*  E.  Pay- 
mm  and  Thomai  J.  HetuUrton,  for  appellants. 

Mr.  John  I.  Bennett,  for  appellees: 

A  bill  of  review  cannot  be  maintained,  on  the 
ground  that  the  court  lias  decided  wrong  on  a 
question  of  fact,  or  that  the  decree  is  contrary 
to  the  proofs  in  the  case. 

2  Dan.  Ch.  Pr.,  1576, 4th  Am.  ed.;  Stor.  Eq. 
PL,  sec.  407;  MeUuh  v.  WiUianu,  1  Vem.,  166; 
Whiting  v.  U.  8.  Bank,  18  Pet.,  14;  BarOett  v. 
Fifldd,  45  N.  H.,  81;  Bamum  v.  MeDaaiOs,  6 
Vt.,  177;  Webb  v.  FOi,  8  Paige,  368;  Toung  v. 
Eendt/mm,  4  Hayw.,  189;  Dougherty  v.  Morgan, 
6  Mon.,  168;  Eaton  v.  Diehinton,  8  Sneed,  897; 
Oettler  v.  Saroni,  18  111.,  517;  Etant  v.  Clement, 
14  111.,  206;  Deacter  v.  Arnold,  5  Mason,  808; 
Ihirrwr  v.  Berry,  8  OUm.,  644;  Origg$  v.  Gear, 
8  Gilm.,  10;  QarreU  v.  Mom,  22  Dl.,  865. 

A  bill  of  review  will  not  lie  to  proceedings 
subsequent  to  the  final  decree  and  in  execution 
of  it. 

The  decree  of  sale  is  the  final  decree  in  a  fore- 
closure case,  and  from  it  an  appeal  will  lie  to 
the  Supreme  Court. 

Whiting y.  Bank,  18  Pet.,  15. 

Mr.  Chief  Juttiee  Waite  delivered  the  opin- 
ion of  the  court: 

The  only  questions  open  for  examination  on 
a  bill  of  review,  for  error  of  law  appearing  on 


the  face  of  the  record,  are  sacfa  as  arise  on  the 
pleadings,  proceedings  and  decree,  mthatU  ref- 
erence to  the  eeidenee  in  the  eavee.  This  has 
been  many  times  decided  in  this  court.  Whiting 
V.  Bank,  18  Pet.,  6;  Putnam  v.  Day,  22  WalL, 
66  [89  U.  S.,  XXII.,  IWy.Buffingtony.  Homey, 
96  U.  8.,  99  [XXIV.,  wil;  Thmnpton  v.  Matt- 
wll,  95  U.  8.,  897  [XXIV.,  4881. 

A  demurrer  admits  only  such  facts  as  are 
properly  pleaded.  As  questions  of  fact  are  not 
open  for  le-examination,  on  a  bill  of  review,  for 
errors  in  law,  the  truth  of  anv  fact  averred  in 
that  kind  of  a  bill  of  review,  mconsistent  with 
the  decree,  is  not  admitted  by  a  demurrer,  be- 
cause no  error  can  be  assigned  on  such  a  fact; 
and  it  is,  therefore,  not  properly  pleaded.  Thia 
disposes  of  the  first,  second,  tiurd,  fourth  and 
flf  tn  specifications  of  error  presented  in  this  bill 
of  review.  They  are  all  errors  of  fact  and  cau 
only  be  determined  by  a  reference  to  the  evi- 
dence. It  nowhere  appears  from  the  bill,  an- 
swer and  other  pleadings,  together  with  the  de- 
cree, constituting  what  Mr.  Juriiee  Story  said, 
in  Whiting  v.  Bank  of  U.  8.,  tupra,  "  is  prop- 
erly considered  as  the  record,"  that  there  waa 
any  usury  in  the  case,  or  that  the  appellants  had 
not  waived  their  homestead  rights  as  alleged  in 
the  bill. 

All  the  allegations  of  error  on  the  face  of  the 
record  are  equally  bad.  It  is  stated  in  the  de- 
cree that  all  the  material  averments  of  fact  in 
the  bill  were  proved,  and  on  these  facts  the  pri- 
ority of  the  lien  of  the  complainant  was  estab- 
lished. All  the  issues  were  thus  disposed  of, 
and  the  decree  was  in  favor  of  the  complain- 
ant and  against  all  the  defendants.  The  omis- 
sion of  the  name  of  McGregor,  from  amon^ 
those  against  whom  it  was  stated  in  the  decree 
the  bill  was  taken  as  confessed,  is  unimportanL 
If ,  as  is  stated  in  the  brief  of  counsel  for  the 
appellant,  he  was  served  with  subpoena  and  did 
not  plead,  answer  or  demur  to  the  bill,  the  de- 
cree was  in  fact  pft^eor^etto  as  to  him;  and  be 


Hon.,  MO;  contra,  Klnsell  v.  Feldman, 88  Iowa,  4ST : 
Stafford  v.  Bryan,  2  Paige,  46;  Jewett  v.  Drlnger,  9 
Beptr,  879. 

BUI  of  review  cannot  be  brought  on  a  judgment 
or  decree  entered  by  consent  of  parties.  Ryder  v. 
ni<BnlxlDa.Co.,l(nMasa.,618;  Cornish  v.  Keeaee,  21 
Ark.,  (28. 

When  a  bill  of  review  is  brought  for  errors  of  law 
and  is  in  the  nature  of  a  writ  of  error,  It  will  not  lie 
after  tbe  time  for  bringing  a  writ  of  error  has  passed. 
Cooper,  Eq.  Fl..  91-16 ;  Thomas  v.  Harvie,  28  U.  8.(10 
Wheay,  Ift;  Nolan  v.  Wlmston,  17  Ohio.  170;  Dol- 
ton  v.  Brb,  53  111.,  280 ;  Boyd  v.  Vanderkamp,  1  Barb. 
Ch.,  278. 

On  a  bill  or  review,  Coots  may  be  loolced  to,  but  not 
the  evldenoe  which  proves  or  diSOTOves  the  facts. 
Bamum  v.  McDanieb.  S  Vt.,  ITV;  Burdlne  v.  Shel- 
ton,  10  Yerg.,  41:  Turner  v.  Berry,  3  Gilm.,  544; 
Dougherty  v.  Morgan,  6  Hon.,  U2 ;  Evans  v.  Clem- 
enCl4  m.,  208. 

This  court  win,  on  a  bill  of  review,  revise  or  re- 
verse its  own  dedsion  for  an  erroneous  application 
of  the  law  to  the  facts  found,  whenever  a  court  of 
wppeals  would  do  so  for  the  game  cause.  Mitf .  Eq. 
n.,  84 ;  Evans  v.  Clement,  14  m.,  208 ;  Bk.  of  U.  S.  v. 
BItchle,  88  U.  8.  (8  Pet.),  140:  Whiting  v.  Bk.  of  U. 
Sj.  88  U.  a  (18  Pet),  14 ;  Randon  v.  Chrtright,  8  Ttex., 
W;  Trulock  v.  Robey,  15  81m.,  277;  Bonium  v. 
HcDaniels,  8  Vt,  179. 

Errors  apparent  for  whioh  a  bill  of  review  will  lie 
must  be  etrors  of  law,  patent  on  the  pleadings  and 
decree.  Berdanatti  v.  Sexton.  2  Tenn.Ch.,  899;  Dex- 
ter V.  Arnold,  6  Meson,  808;  Eaton  v.  Dickinson,  8 
Sneed,  401. 

Hie  granting  of  a  bill  of  review  is  a  matter  of  dto- 
eretion.  It  may  be  refused,  although  the  facts,  if 
true,  would  change  the  decree,  where  It  would  be 
productive  of  migcbief  to  Innocent  parties,  or  from 
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any  other  cause  unadvisable.  Dexter  v.  Arnold,  5 
Mason.  308,  and  cases  cited;  Thomas  v.  Harvie, SKu. 
saw  Wheat),  148 ;  Bicker  v.  Powell,  100  V.  &.,  XXV., 
527:  Wood  v.  Mann,  2  Sumn.,  810;  Jenkins  v.  Bl- 
drldge,  8  Story.  299 ;  Hassle  v.  Graham,  8  McLean,  S; 
P.  &  M.  Bk.  V.  bundas,  10  Ala.,  061;  Nichols  vrNlob> 
ols,8W.Va.,186. 

The  requisitee  of  a  bill  of  review  for  newly  dis- 
covered evidence  are : 

1.  That  it  must  be  discovered  after  the  decree 
and  could  not  have  been  discovered  before  by 
reasonable  diligenoe.  Patterson  v.  Slaughter, 
Amb.,  283:  Bralnard  v.  Hone,  47  Vt,  810 :  CYirter  v. 
Allni,  21  Giatt,  245;  Norris  v.  Le  Neve.  3  Atk.,  25; 
Bewd  V.  Burts,  95  U.  8.,  XXIV.,  485;  Dexter  v.  Ar- 
nold, 6  Mason,  812,  and  cases  cited;  Davidson  v. 
King,  61  Ind.,  W;  Barnes  v.  Dewey.  S8  ln<l,  418; 
C!rooker  v.  Houghton,  81  Me.,  846 ;  w  belan  v.  Cook, 
29  Md.,  1 ;  Buiaon  v.  Dosser,  1  Heisk.,  7(B. 

2.  The  new  matter  must  be  of  such  a  character  aa 
wotild  have  produced  a  different  result  Todd  v. 
(Thipman,  82  He.,  180;  Jenlrins  v.  Eldridge.  8  Story, 
289;  Carter  v.  Allen,  21  Oratt.  245;  Bralnard  v. 
Horse.  47  Vt, 8!0 ;  Nichols  v.  Nicholses  W.  Va- 186 ; 
Providence  Rubber  (X>  v.  Ctoodyear,  78  U.  8.,  xTT.. 
828. 

8.  It  must  not  be  cumulative.  Anon.,  2  Freeot., 
81:  Dan.  Ch.  PL,  1978 ;  Partridge  v.  Usbome,  6  Buss., 
196;  HcDougald  v.  Dougherty,  48  Ala.,  400:  Her  v. 
Routh, 8  HowJHiss.), 2tt:  wdlan  v.  WWan,  16 Vea.. 
88:  Taylor  v.  Slurp,  P.  Wms.,  871;  CtoUer  v.  Shielda, 
2  Stew.  &  P.,  428;  FOy  v.  Foy,26  iase.,2U;  Repasa  v! 
HcC^lanahan,  Hard.,  842;  Love  V.  Blewlt,  1  Dev.  * 

a,io». 

Bill  of  review  must  be  brought  in  the  court  in. 
whioh  the  original  'lecrcc  was  rendered.  w«nn»  v. 
Spotts,  5  a  Uoa.,  862 ;  S.  C,  43  Am.  Dec,  132. 
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b  as  mach  bound  as  if  he  had  been  particu- 
Itiiy  named. 

All  the  new  matter  alleged  to  have  been  dis- 
covered relates  to  the  proceedings  in  making 
the  8^,  and  can  have  no  effect  on  the  original 
decree.  So  far  as  the  decree  confirming  the  sale 
ii  concenied,  the  matter  is  not  new,  for  the  ad- 
dition to  the  transcript,  filed  by  consent,  shows 
that  an  the  affidavits  now  relied  on  to  establish 
the  new  facts  were  actually  read  in  evidence  on 
tlie  bearing  of  a  motion,  made  before  the  confir- 
imUicHi,to  set  aside  the  sale.  These  affidavits  can- 
not be  considered  on  a  bill  of  review  to  reverse 
the  decree  of  confirmation  for  errors  appearing 
DO  the  fiioe  of  the  record,  because,  as  evidence, 
ttier  form  no  part  of  the  record  which  can  be 
loixed  into  on  audi  a  review.  But,  as  part  of 
the  exhibits  annexed  to  a  bill  of  review  for  al- 
lied discovery  of  new  matter,  they  may  be  re- 
fored  to  for  ttie  purpose  of  determining,  wheth- 
er, upon  the  showmg  of  the  complainant  in 
Rriew,  the  matter  alleged  to  be  new  first  came 
to  his  knowledge  after  the  time  when  it  could 
bave  been  made  use  of  at  the  original  hearing. 

Thit  (Htpoaet  of  the  ease ;  andtKe  dteree  of  the 
Cirerat  Court,  ditmimng  the  bitt  of  renew,  i$ 
ifrmed. 

ttneoopy.    Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  S 


JOHN  H.  HATWARD,  Apja., 

t. 
ALFRED  H.  Ain)R£WS  bt  al. 

(See  a  c  u  Otto.,  (R2-en>.) 

BUI  in  equity,  vhen  not  tttOaintMe. 

ne  inj^nee  of  a  chose  In  action,  as  a  patent- 
ifflit.  vlth  claims  of  damages  for  its  Infrlng^ement, 
eaanot  proceed  by  bill  In  equity  to  enforce  for  bis 
own  nse  the  legal  rlcrht  of  bis  asslgiior,  merely  be- 
ea«e  he  cannot  sue  at  law  In  his  own  name ;  he  has 
■  plain  and  adequate  remedy  at  law  by  an  action  In 
the  Dame  of  bla  aaslffnor. 

[No.  918.1 
SuimitUd  Jan.  3,  1883.  DecpiedJan.  IS,  1883. 

APPEAL  from  the  Circuit  Court  of  theUnitcd 
States  for  the  Northern  District  of  lili- 
Dois. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Jfeatra.  CHlbert  M.  Sp«ir,  Ephraim  Ban' 
wing  and  Thomas  A.  Banning,  for  appel- 
kat. 

Meten.  E.  A.  We«t  and  Ii.  L.  Bond,  for 
tppdkes. 

Mr.  Juttiee  Matthewa  delivered  the  opinion 
of  the  court: 

This  appeal  brings  into  review  the  decree  of 
the  drcmt  court,  sustaining  a  general  demurrer 
to  the  amended  bill  of  the  complainant,  and  dis- 
■iaring  the  bill  for  want  of  equity. 

The  case  made  by  the  amended  bill  and  ex- 
kJUta  is  this:  Aaron  H.  Allen  was  the  owner  of 
KitmeA  patent  No.  1126,  granted  to  him  upon 
tbe  surrender  of  ori^nal  patent  No.l2017,dated 
December  5,  1864,  for  a  new  and  useful  im- 
provement in  seats  for  public  buildings,  which 
vas  extended  for  seven  years  from  December 
5, 1889,  and  which  consequently  expired  by  lim- 
itatim  December  4,  1876.  The  complainant 
See  UOtto. 


claimed  to  be  the  sole  and  exclusive  owner,  in 
equity,  of  all  claims  for  damages  arising  out  of 
or  o(x»sioncd  by  infringements  of  said  ic-is- 
sued  letters  patent,  committed  after  September 
18,  1869,  and  of  all  claims  for  gains  and  profits, 
derived  by  others  by  reason  m  such  imringe- 
ments,  by  virtue  of  certain  written  instruments, 
set  out  as  exhibits  to  the  bill. 

The  first  of  these  is  an  instrument,  dated  Sep- 
tember 18,  1869,  by  which  Allen  n-ants  to  J. 
W.  Schermerhom  &  Co.  "Tbe  sole  right  and 
privilege  of  manufacturing  and  selling  school 
furniture,  made  according  to  "  the  re-issued  pa- 
tent, "  for  a  tilting  seat  on  a  lever  principle," 
subject  to  the  terms  and  conditions  of  an  in- 
denture between  the  parties,  which,  however, 
is  not  set  out.  On  Amil  22, 1881,  Jno.  H.  Piatt, 
as  assignee  of  Jas.  W.  Schermerhom,  George 
M.  Kendall,  and  George  Hunger,  bankrupto, 
transfers  to  the  comphunant  all  the  interest  of 
the  bankrupts  in  the  Allen  patent,  and  all  causes 
of  action  arising  to  him,  as  assignee  of  the  bank- 
rupts, by  reason  of  his  interest  in  the  said  pa- 
tent; and  especially  his  claim  in  a  certain  niit 
then  pei^ng,  brought  by  Allen  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  New  YoA  against  the  City  of  New 
York. 

The  second  and  only  other  instrument  of  title 
exhibited  is  an  assignment  from  Allen,  the  pa- 
tentee, to  the  compudnant,  dated  March  8,1880, 
whereby  Allen  transfers  to  him  and  to  his  as- 
signs all  his  right  and  interest  in  the  suit,  men- 
tioned in  the  assignment  from  Piatt,  against  the 
City  of  New  York,  "  Together  with  all  claims 
for  damages  arising  since  the  18th  day  of  Sep- 
tember, 1869,  against  any  persons,  Anns  or  cor- 
porations, by  reason  of  infringements  of  letters 
patent  of  the  United  States  for  a  tilting  seat  sup- 
ported on  the  lever  principle,"  being  the  re-is- 
sued  patent  specified  in  the  bill.  And  the  com- 
phunant  is,  thereby,  further  constituted  the  at- 
torney in  fact  of  Allen,  irrevocably  in  his  name, 
to  demand  and  recover  all  such  damages,  for 
his  own  use,  paying  all  expenses,  but  account- 
ing for  thirty  per  cent  of  ail  sums  recovered,  to 
Allen.until  the  latter  shall  have  received  $6,600, 
and  no  longer. 

It  is  alleged  in  the  amended  bill  that,  in  the 
suit  against  the  City  of  New  York,  a  decision 
was  r^ched  sustaining  the  validity  of  the  pa- 
tent,but  noflnal  decree  therein  has  been  entered; 
and  Uiat,  owing  to  tbe  delays  incident  to  that 
litig^on,  while  waiting  for  a  decision  upon  the 
validity  of  the  patent,  neither  Allen  nor  com- 
plainant have  been  in  a  situation  to  prosecute 
other  infringers  or  sooner  to  file  this  bill. 

It  is  also  alleged,  in  the  amended  bill,  that 
the  defendants  have  infringed  the  said  letters  pa- 
tent since  September  18,1869,and  until  the  expi- 
ration thereof,  and  in  violation  thereof  "  Have 
manufactured,  sold  and  used  the  said  inven- 
tion for  improvements  in  seats  for  public  build- 
ings, patented  as  aforesaid,  whereby  great  in- 
jury resulted  to  your  orator,  and  great  gains 
and  profits  accrued  to  the  said  defendants,"  for 
whidi,  accordingly,  an  account  is  praved  and 
a  decree  for  the  amount  thereof  and  for  dam- 


The  original  bill  was  filed  December  1, 1881, 
Allen  being  a  co-complainant;  and  the  amended 
bill  on  May  26,  1882,  the  or^;inal  bill  having 
been  dismissed  as  to  Allen. 
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It  is  manifest  that  the  rig^t  claimed  by  the 
complainant  receives  no  support  from  any  title 
derived  from  Allen  throu^  J.  W.  Schermer- 
hom  &  Co.,  for  the  right  of  the  latter,  under  the 
instrument  of  September  18,  1069,  was  that  of 
mere  licensees.  They  could  maintain  no  action 
for  damages  or  profits  agtdnst  infringers,  for 
they  had  no  interest  in  the  patent,  nor  was  there 
any  assignment  to  them  of  any  right  of  action 
accrued  or  to  accrue  to  Allen.  In  addition  to 
this,  Uie  license  itself  only  extended  to  the  man- 
ufacture and  sale  of  school  furniture,  and  there 
is  no  allegation  in  the  amended  bill  that  the  de- 
fendants Sad  infringed  the  patent  in  that  respect. 
That  branch,  therefore,  of  the  complainant's 
bill  is  removed  from  the  case,  and  he  is  relieved 
from  the  embarrassment  which,  it  is  alleged  in 
argument,  is  occasioned  by  the  uncertai  :ity  pro- 
duced by  alternative  and  incoDsiBtent  titles,  and 
which  is  made  one  of  the  grounds  for  claiioing 
the  right  to  resort  to  equi^. 

The  case,  then,  is  left  to  stand  upon  the  right 
derived  under  the  contract  between  Allen  and 
the  complainant,  of  March  8,  1880;  and  the 
single  question  remains  whether  the  assignee'of 
a  chose  in  action  may  proceed,  by  bill  in  equity, 
to  enforce  for  his  own  use  the  legal  right  of  his 
assizor,  merely  because  he  cannot  sue  at  law 
in  his  own  name. 

It  is  admitted  that,  according  to  the  rule  de- 
clared and  established  in  Hoot  v.  S.  J2.  Q).,  105 
U.  S.,  189  [XXVI.,  9751,  the  patentee  could 
not,  in  his  own  name  and  right,  maintain  the 
present  suit;  and  the  ori^nal  bill,  in  which  he 
was  a  oo-complainant  with  tho  appellant,  was, 
accordingly,  dismissed  as  to  him.  To  permit 
die  latter  to  proceed  in  equity,  upon  the  mere 
ground  of  the  assignment  to  him.would  be  sub- 
stantially to  abrogate  that  rule.  The  principle 
was  stated  to  be,  that  the  relief  granted  to  a 
patentee  in  e(}uity,by  the  recovery  of  profits  and 
damages  against  an  infringer,  was  "Incidental 
to  some  other  equity,  the  right  to  enforce  which 
secures  to  the  patentee  his  standing  in  court ;" 
that  "The  most  general  ground  for  equitable  in- 
terposition is  to  insure  to  the  patentee  the  en- 
joyment of  his  specific  right,  by  injunction 
against  a  continuance  of  the  infringement;  but 
that  grounds  of  equitable  relief  may  aTise,otber 
than  by  way  of  injunction;"  and  among  these, 
by  way  of  illustration,  was  mentioned  that 
"where  the  title  of  the  complainant  is  equitable 
merely;"  but  it  is  the  obvious  meaning  of  the 
passage,  to  limit  the  exception  to  cases  where 
the  purpose  and  necessity  of  the  resort  to  a 
court  of  chancery  are  to  enforce  the  peculiar 
equity  personal  to  the  complainant,  and  not 
merely  the  legal  right  of  which  he  is  the  bene- 
ficial owner.  If  the  assignee  of  the  chose  in 
action  is  unable  to  assert  in  a  court  of  law  the 
legal  right  of  the  assignor,  which  in  equity  is 
vested  in  him,  then  the  jurisdiction  of  a  court 
of  chancery  may  be  invoked,  because  it  is  the 
proper  forum  for  the  enforcement  of  equitable 
interests  and  because  there  is  no  adequate  reme- 
dy at  law ;  but  when,  on  the  other  hand,  the 
equitable  title  is  not  involved  in  the  litigation, 
and  the  reraedv  is  sought  merely  for  the  pur- 
pose of  enforcing  the  legal  right  of  his  assignor, 
there  is  no  ground  for  an  appeal  to  equi^  be- 
cause, by  an  action  at  law  in  the  name  of  the  as- 
sizor, the  disputed  right  may  be  perfectlv  vin- 
dicated and  the  wrong  done  by  the  denial  of  it 
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fully  redressed.  To  hold  otherwise  would  be 
to  enlarge  the  jurisdiction  of  courts  of  equity  to 
an  extent  the  limits  of  which  could  not  be  rec- 
ognized ;  and  that,  in  cases  where  the  only 
matters  in  controversy  would  be  purely  legal 
rights. 

In  opposition  to  this  view,  a  passage  from 
Story,  £q.  Jur.,  sec.  1057  a,  is  cited  and  relied 
on  in  argument,  in  which  that  learned  author, 
after  stating  that  it  had  been  "  Recently  held 
that  the  assignee  of  a  debt,  not  in  itself  ne^ti- 
able,  is  not  entitled  to  sue  the  debtor  for  it  in 
equitv,  unless  some  circumstances  intervened 
wnicn  show  that  his  remedy  at  law  is  or  may 
be  obstructed  by  the  assignor,"  adds,  that 
"This  doctrine  is  apparently  new,  at  least,  in 
the  broad  extent  in  which  it  is  laid  down,  and 
does  not  seem  to  have  been  generally  adopted 
in  America.  On  the  contrary,  the  more  genet^ 
al  principle  established  in  this  country  seems  to 
be,  that,  wherever  an  assignee  has  an  equitable 
right  or  interest  in  a  debt  or  other  property  (as 
the  assignee  of  a  debt  certainly  has),  then  a 
court  of  equity  is  the  proper  forum  to  enforce  it; 
and  he  is  not  to  be  driven  to  any  circuity,  l^  in- 
stituting a  suit  at  law  in  the  name  of  the  person 
who  is  possessed  of  the  le^  title."  In  the  next 
paragraph,  however,  it  is  admitted  that,  "  If 
the  assignment  be  of  a  contract  involving  the 
consideration  and  ascertainment  of  unliquidated 
damages.as  in  case  of  the  assignment  of  a  policy 
of  insurance,  then,  unless  some  obstruction  ex- 
ists to  the  remedy  at  law,  it  would  seem  that  a 
court  of  equity  ought  not  or  might  not  inter- 
fere, to  grant  relief;  for  the  facts  and  the  dam- 
ages are  properly  matters  for  a  jury  to  ascertain 
and  decide.  But  the  same  objection  would  not 
lie  to  an  assignment  of  a  bond  or  other  securitT- 
for  a  fixed  sum." 

The  doctrine  referred  to  in  this  ^sage,  as 
"apparently  new,"  is  that  stated  by  Viee-Clum- 
cellor  Sbadwell,  in  Hammond  v.  Me»$enger,  9 
Sim.,  827-883,  where  he  said  :  "  If  this  case 
were  stripped  of  all  special  circumstances,  it 
would  be  simply  a  bill  filed  by  a  plaintiff,  who 
had  obtained  from  certain  persons  to  whom  a 
debt  was  due,  a  ri^ht  to  sue  in  their  name  for 
the  debt.  It  is  quite  new  to  me  that,  in  studi  a 
simple  case  as  tliat,this  court  allows,  in  the  first 
instance,  a  bill  to  be  filed  against  the  debtor  by 
the  person  who  has  become  the  assignee  of  the 
debt.  I  admit  that  if  special  circumstances  are 
stated  and  it  is  represented  that,notwiUistBnding 
the  right  which  the  party  has  obtained  to  sue  in 
the  name  of  the  creditor,  the  creditor  will  inter- 
fere and  prevent  the  exercise  of  that  right,  this 
court  will  interpose  for  the  purpose  of  prevent- 
ing that  species  of  wrong  bemg  done;  and  if  the 
creditor  will  not  allow  t£e  matter  to  be  tried  at 
law  in  his  name,  this  court  has  a  lurisdiction  in 
the  first  instance  to  compel  the  debtor  to  pay  the 
debt  to  the  plaintiff,  especially  in  a  case  where 
the  act  done  by  the  creditor  is  done  in  collusion 
with  the  debtor.  If  bills  of  this  kind  were  al- 
lowable, it  is  obvious  they  would  be  pretty  fre- 
quent ;  but  I  never  remembo:  any  instance  ot 
such  a  bill  as  this  being  filed,  unaccompanied, 
by  special  circumstances." 

And,  accordingly,  the  Supreme  Judicial 
Court  of  Massachusetts,  in  WaUcer  t.  Brookm, 
126  Mass.,  241,  held,  that  "  A  court  of  equity 
will  not  entertain  a  bill  by  the  assignee  of  « 
strictly  legal  right.merely  upon  the  ground  thaMs 
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lie  cannot  bring  an  action  at  law  in  his  own 
name,  nor  unless  it  appears  that  the  assignor 
prohil^  and  prevents  such  an  action  from  be- 
iag  brought  in  his  name,  or  that  an  action  so 
brought  would  not  afloid  the  assignee  an  ade- 
quste  remedy."  And  Ohitf  Jiuttee  Oray,  de- 
Sreiiog  its  opinion  in  that  case,  referring  to  the 
ptaaaee  from  Story  to  the  contrary,  said:  "But 
tbe  tajudged  cases,  including  those  cited  by  the 
learned  commentator,  upon  being  examined, 
fail  to  support  his  position,  and  show  that  the 
doctrine  of  Ilammond  v.  Mettenger  is  amply 
foitamed  by  earlier  authorities  in  England  and 
in  this  countiT."  This  conclusion  he  then  ver- 
iHes  by  a  renew  of  the  cases  from  the  time  of 
Lord  Chancellor  King,  whose  decision  in  Dhegt- 
Mt  T.  London  AMuranee  Co.  was  afiBrmed  in  the 
Eoose  of  Lords;  Mosely,  88:  [Ohettoff  v.  Attur- 
*Bet  Oo.\  4  Bro.  P.  C,  2d  ed.,  486;  followed  by 
Lard  EUmiwicke,  in  Matteux  t.  AsruraTiee  Co., 
I  AtlL.,  545,  547;  and  Lord  Loughborough,  in 
Catary.  Burke,  1  Bro.  Ch.,  434,  to  Viee-Ohan- 
tOor  Knight  Bruce,  in  Sote  v.  Clarke,  1  You. 
A  C.  Ch.,  584,  548 :  and  hi  this  country  from 
CoTtery.  Int.  Co.,  1  Johns.  Ch.,  468,  by  Chan- 
oOorKeat;  and  Bankv.  Mumford,  2  Barb.Ch., 
Stt,  615,  by  Chancellor  WalworUi ;  including 
several  others  in  various  States.  He  then  points 
oat  that,  in  Biddle  t.  MandemUe,  6  Cranch,  822, 
the  principal  case  dted  by  Mr.  JwUee  Story  in 
iimport  of  his  statement,  a  bill  in  equity  by  an 
indorsee  of  a  promissory  note  against  a  remote 
indorser  was  sustained  by  this  court,  upon  the 
ground  that  in  Virginia  the  law  of  which  gov- 
ened  the  case,  no  remedy  at  law  could  be  had 
against  him,  except  by  the  circuitous  course  of 
racceseive  actions  by  each  indorsee  against  his 
immediate  indorser;  and  that,  in  that  particular 
ctat,  the  intermediate  party  was  insolvent;  and 
that  Ohitf  Juttiee  ManhaU,  who  delivered  the 
opinion  in  that  case,  did  not  consider  it  as  estab- 
lohing  the  general  proposition  for  which  it  was 
dted, was  nutnifest  from  his  opinion  in  the  later 
case  of  Lenot  v.  Bobertt,  2  Wheat.,  873,  in 
^liicfa  the  assignee  of  all  the  property  of  a  bank- 
ing corporation  was  allowed  to  maintain  a  bill 
in  equity  in  his  own  name  upon  a  promissoiy 
note  vrUch  had  not  been  formally  udoreed  to 
him,  for  the  reason  that,  "As  the  act  of  incor- 
poration had  expired,  no  action  could  be  main- 
Uined  at  la w  by  the  bank  itself. " 

Tbe  same  doctrine  had  received  a  pointed  ap- 
plication by  this  court  in  the  case  of  Thompton 
T.  R.  B.  Co.,  6  Wall..  134  [78  U.  8.,  XVm., 
ns].  That  case  was  commenced  in  the  state 
court  in  Ohio,  by  the  parties  in  intere8t,in  their 
own  nanae,  although  only  benefidally  entitled, 
ia  aooordance  with  the  Code  of  the  State.  It 
«M  removed  into  the  circuit  court,  where  the 
plain  tiffs  filed  a  bill  in  equity,  because  their  ti- 
tle wis  equitable  merely.  A  decree  in  their  fa- 
vor, on  ^>peal,  was  reversed  by  this  court.  Mr. 
ItiHee  iMvis  remarking,  in  the  opinion,  that 
"This  case  does  not  present  a  single  element  for 
•qnitable  jurisdiction  and  relief,"  and  added  : 
"tbe  absence  of  a' plain  and  adequate  remedy 
at  law,  is  the  only  test  of  equity  jurisdiction  ; 
and  it  is  manifest  that  a  resort  to  a  court  of 
disiioery  was  not  necessary,  in  order  to  enable 
fte  ndmwd  companies  to  collect  their  debt" 

lliatdedsion  has  been  cited  with  approval  in 
tte  sobaeqaent  cases  of  Walker  v.  DreviUe,  12 
Wall. 4«  [79  U.  S.,  XX.,  480];  Van Norden  v. 
See  IS  Otto.  U.  S..  Book  27. 


Morton,  99  U.  S.,  880  [XXV.,  4641;  and  Bwi 
V.  EMingtwortfi,  100  U.  S.,  108  fXXV.,  670]. 

In  the  present  case,  the  complainant  had  a 
plain  and  adequate  remedy  at  law,  by  an  action 
m  tbe  name  of  Allen,  whose  wilUngness  to  per- 
mit his  name  to  be  so  used,  in  accordance  with 
his  agreement  to  that  effect^,  is  manifest,  from 
the  fact  that,  in  the  original  bill,  he  was  named 
as  one  of  the  complaiiunts. 

There  teat,  thtrgore,  no  error  eommiUed  bo  the 
Circuit  Court  in  diemimng  the  amended  biU/or 
want  <^  juriedietion  in  equity.  The  decree  it, 
aoeordtngly,  affirmed. 

True  copy.   Test: 

James  H.  HoKenney,  Clerk,  Sup.  Oouit,  V.  8. 

otted-ioru.SMai. 


JAMES   TURNER  asd  INDIANAPOLIS, 
BLOOMINaTON  AND  WESTERN  RAIL- 
WAY COMPANY,  Appt*.. 
e. 

FARMERS'  LOAN  abd  TRUST  COMPANY 

KTAL. 

(See  a  0.,  18  Otto,  Wi-WL) 

Betieui  of  decree  in  eateremotedftvm  Hate  court, 
extent  of. 

*In  a  salt  tor  f  oieolosuie,  oommenoed  In  a  state 
court,  and  removed  to  tbe  Circuit  Court  of  the 
United  States,  a  motion  to  remand  tbe  cause  ires 
made  and  overruled.  Subsequently,  a  final  decree 
of  sate  was  passed.  Upon  appeal  merely  from  tbe 
order  oonflrmlng  tbe  sale,  the  final  decree  not  dls- 
clasing,  afflrmauvely,  a  want  of  lurlsdiotion,  tfils 
oouit  wUl  not  examine  the  reoord,  prior  to  sucb 
final  decree,  to  see  whether  tbe  petition  for  remov- 
al was  filed  in  proper  time,  or  whether  It  makes  a 
case  of  federal  lunadlotlon  by  reason  of  the  pres- 
ence in  the  suit  of  a  oontroveny  between  oUicens 
of  dUterent  States;  but,  assuminK  that  the  final  de- 
cree was  wlttiin  the  power  of  toe  olrouit  court  to 
render,  yrt&  only  examine  the  decree  to  ascertain 
whether  tbe  sale  was  had  in  conformity  with  its 
proviaiona. 

[No.  190.] 
Argued  Dee.  7,  8,  1881.   Decided  Jan.  IB,  18SS. 

APPEAL  from  the  Circuit  Coturt  of  theUnited 
States  for  the  Southern  District  of  Illinois. 
The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Meerrt.  Oeoree  W.  Kretsing^r  and  TS. 
A.  Cowdrey,  lor  appellants. 

Metan.  J.  D.  Campbell,  f.  A.  Johnaon, 
and  I.  B.  Edvmndi,  for  appellees. 

Mr.  Juttiee  HarUtB  delivered  the  opinion  of 
the  court: 

This  suit  was  commenced  on  the  21st  day  of 
November,  1874,  in  the  Circuit  Court  for  De 
Witt  County,  Illinois,  by  Malcolm  C.  Turner, 
James  Turner  and  others,  constituting  the  firm 
of  Turner  Brothos,  against  the  Indianapolis, 
Bloomington  &  Western  Railway  Companjr, 
the  Farmers'  Loan  and  Trust  Company  and 
others.  The  complainants,  suing  in  behalf  of 
themselves  and  all  other  bondholders  and  cred- 
itors of  the  Railway  Company,  asked  a  decree 
for  the  foreclosure  of  several  mortgages,  cover- 
ing as  well  its  property  and  franchiiBes  as  the 

Head  note  by  Mr.  JUMee  Hablah. 
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road  and  franchises  of  the  constituent  Com- 
IMUiies,  by  whose  consolidation  it  was  created. 

The  Farmers'  Loan  and  Trust  Company  ap- 
peared and  answered.  It  also  filed  a  cross-bill, 
making  all  necessary  parties  defendant  thereto; 
and,  as  trustee  in  some  of  the  mortgages  creat- 
ing prior  liens  upon  the  main  line  of  the  con- 
Bouaated  road,  it  prayed  for  a  decree  of  fore- 
closure, a  sale  of  the  mortgaged  property,  and 
a  proper  distribution  of  the  proceeds  arising 
therefrom  among  the  several  classes  of  credit- 
ors of  the  Railway  Company.  Subsequehtly,  on 
the  36th  of  April,  1876,  it  filed  a  petition,  ac- 
companied by  a  soiScient  bond,  for  the  remov- 
al of  the  suit  into  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois;  and 
thereafter,  it  is  asserted,  the  state  court  proceed- 
ed no  further.  A  transcript  of  the  proceedings 
having  been  filed  in  the  Circuit  Court  of  the 
United  States,  a  motion  was  there  made  to  re- 
mand the  cause,  while  the  Farmers'  Loan  and 
Trust  Company  moved  that  the  court  take  ju- 
risdiction. By  an  order  entered  on  the  19th  day 
of  July,  1876,  the  former  motion  was  denied 
and  the  latter  sustained. 

On  the  18th  day  of  July,  1877,  a  final  decree 
was  passed,  ascertaining  the  amounts  due  and 
unpaid  on  the  mortgages  to  the  Fanners'  Loan 
and  Trust  Company.  By  that  decree  it  was  or- 
dered and  adju(&ed  that  the  Railway  Company, 
within  twenty  days  thereafterjpay  the  trustee 
the  amount  so  ascertained,  $6,284,626,  with  in- 
terest from  the  date  of  the  decree;  Aat  in  de- 
fault of  such  payment  the  equity  of  all  the  de- 
fendants to  the  cross-bill,  m  the  mortgaged 
property,  be  forever  barred  and  foreclosed,  and 
the  property — which  included  all  the  rights, 
effects  and  franchises  of  the  consolidated  Com- 
pany and  of  its  constituent  Companies,  as  to  the 
main  line  of  road — ^be  sold  as  an  entirety,  the 
same  being,  in  the  opinion  and  judgment  of  the 
court,  incapable  of  sale  separately  or  in  division, 
without  material  injury  to  its  value. 

It  was  further  decreed  that  the  mortgaged 
property  be  sold,  without  appraisement  and 
without  reference,  and  not  subject  to  any  law 
of  Illinois  or  Indiana  conferring  the  right  of  re- 
demption from  mortgage  sales. 

On  the  8th  day  of  May,  1878,  the  original  de- 
cree was  amended  by  way  of  further  duection 
for  its  execution. 

The  sale  occurred  on  the  80th  day  of  October, 
1878,  was  reported  to  court  on  the  succeeding 
day,  and  on  the  first  day  of  November,  1878,  ex- 
ceptions thereto  were  filed  l^  James  Turner 
and  the  Railway  Company.  On  the  28d  of  De- 
cember, 1878,  the  exceptions  were  overruled 
and  an  order  entered  confirming  and  approving 
the  sale  in  all.  respects. 

On  the  3d  day  of  February,  1879,  Turner  and 
the  Railway  Company  filed  their  joint  petition, 
praying  an  appeal  from  the  final  order  oonflnn- 
mg  the  sale.  The  appeal  was  allowed,  and  the 
bond  tendered  was  approved,  not  to  operate  as 
a  rupertedeai.  Subsequently,  the  punSutser  re- 
ceived a  deed  and  took  possession  of  the  proi>- 
erty  under  the  direction  of  the  court 

It  may  be  stated  that  a  similar  decree  was  en- 
tered in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Indiana,  in  a  suit  pending 
therein  between,  substantially,  the  same  parties 
and  relating  to  the  same  property.  That  suit 
was  commenced  on  the  18th  day  of  November, 
874 


1874,  in  the  Circuit  Court  for  Montoomeiy 
County,  'Indiana,  and  thence  removed  uto  0» 
Federal  Court  upon  the  petition  of  the  Farmos' 
Loan  and  Trust  Company. 

Notwithstanding  the  record  is  very  volumi- 
nous, it  is  believed  that  this  statement  is  suffi- 
cient to  indicate  the  gronnds  upon  which  thi» 
court  rests  its  detenmnation  of  the  case. 

Numerous  errors  have  been  assigned  in  be- 
h^  of  the  appellants,  James  Turner  and  the 
Indianapcdis^loomington  &  Western  Railway 
Company.  The  first  and  most  important  one 
relates  to  the  jurisdiction  of  the  Cux;ult  Court 
of  the  United  States.  Their  contention  is,  i  hat 
under  the  Act  of  March  8, 1875,  the  state  court 
could  not  have  been  deprived  of  jurisdiction  to 
proceed,  unless  the  petition  for  removal  was- 
filed  '  'before  or  at  the  term  at  which  such  cause 
could  be  first  tried  and  before  the  trial  thereof;" 
that  the  petition  of  the  Farmers'  Loan  and 
Trust  Company  was  not  so  filed;  consequently, 
it  is  insisted,  jurisdiction  in  the  Fedenu  Court 
could  not  have  attached.  It  is  further  aigued 
that  the  pleadings  disclose  the  fact  that  there 
was  no  such  controversy  in  this  suit,  between 
citizens  of  different  States,  as  would  authorize 
its  removal  from  the  state  court  luder  the  Act 
of  March  8,  1875,  or  under  that  of  March  3, 
1867,  even  if  the  latter  la  in  force  for  any  pur- 
pose. 

Without  admitting  the  soundness  of  theae 
propositions,  we  are  of  opinion  that  the  ques- 
tions of  jur&diction  now  raised  cannot  be  de- 
termined upon  an  appeal  merely  from  the  order 
confirming  the  report  of  sale.  Whether  the 
suit  was  one  which  the  Fanners'  Loan  and 
Trust  Company  was  entitled  to  have  removed, 
that  is,  whether  the  Circuit  Court  of  the  United 
States  could  rightfully  proceed  after  the  peti- 
tion for  removal,  accompanied  by  a  snffident 
bond,  had  been  filed  in  the  state  court,  was  & 
Question  directly  presented  to  that  court  for  Ju- 
dicial determination  upon  the  motion  that  the 
cause  be  remanded.  'The  denial  of  that  motion 
constituted  an  adjudication  by  the  Federal 
Court  that  the  facts  existed  which  were  neoee- 
sary  to  give  jurisdiction.  And  had  the  question 
not  been  thus  formally  presented,  it  was  the 
duty  of  the  circuit  court  to  dismiss  or  remand 
the  cause,  as  justice  might  have  required,  at 
any  time  during  its  progress,  when  it  appeared 
that  the  suit  did  not  really  or  substanuaily  in- 
volve a  dispute  or  controversy  property  Within. 
its  jurisdiction.  Act  of  March  8,  1875,  sec.  S 
[18  Stat,  at  L.,  470];  WiUiami  v.  NoUawa,  104 
U.  8.,  209  [XXVI.,  719].  Further,  the  final 
decree  necMsarily  Involved,  and  was  itself,  a 
judicial  determination,  as  between  the  parties, 
that  the  suit  was  one  of  which  that  court  might 
take  cognizance.  That  decree,  unmodified  and 
unchallenged  by  any  direct  appeal  therefrom, 
should,  upon  this  appeal  only  from  the  order 
confirming  the  sale,  be  deemed  conclusive,  be- 
tween the  parties  and  their  privies,  as  to  all  mat- 
ters in  issue  and  by  it  adjudicated,  including 
the  questions  of  Jurisdiction  now  pressed  upon 
our  attention.  Buch,  we  think,  must  be  the 
rule,  especiallv  under  existing  statutes  r^^nlat- 
ing  the  j^sdiction  of  the  courts  of  the  United 
States,  Whether  or  not  a  cause,  commenced  in 
a  state  court,  could  have  been  tried  at  some  teim 
thereof  prior  to  the  filing  of  a  petition  for  i^ 
moval;  whether  the  parties  to  a  particular  suit, 
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without  regard  to  their  position  as  plaintiffs  or 
ddeodaats,can  be  so  arranged  on  dinerent  sides 
of  the  controTersy  as  to  make  a  proper  case  for 
lanoral  upon  tiie  ground  of  dtizensh^,  Bo- 
metal Caia.  100  U.  a,457  [XXV.,5JI8];  wheth- 
er there  is  in  the  suit  a  separable  controversy 
between  citizens  of  different  States  to  which  the 
jodidal  power  of  the  United  States  extends,  are 
oAen  qaestiona  difficult  of  solution.    We  have 
Add  in  numerous  cases  that,  upon  the  filing  of 
I  petition  and  bond  for  removal  in  the  state 
couit,  the  suit  being  removable  under  the  stat- 
ute, its  Jurisdiction  ceases.  And  to  the  end  that 
Btigants  may  not,  in  such  cases,  be  harassed  by 
doabt  ta  to  which  court  has  authority  to  pro- 
ceed, the  party,  against  whom  the  removtil  is 
had,  is  at  liber^  to  move  that  the  suit  be  re- 
manded; and  the  Act  of  1876,  for  the  first  time 
in  the  i^islation  of  Congress,  declarea  that  an 
Older  of  the  circuit  court  remanding  a  cause 
oaj,  in  advance  of  the  final  judgment  or  decree 
thraein,  be  reviewed  by  this  court  on  writ  of 
enor  or  appeal,  as  the  case  may  require  the 
one  or  tlie  other  mode  to  be  pursued.    Prior  to 
thst  Aft,  the  remedy,  in  that  class  of  cases, was 
bf  maniamu*  to  compel  the  circuit  court  to 
hear  and  determine  the  cause.  Babbitt  v.  C^rk, 
108  U.  8.,  60«  rXXVI.,  6071;  B.  B.  Co.  v.  Wi*- 
wB,  23  Wan.,507  r90U.8.,XXin.,  1081;  in*. 
Co.  T.  Comttoek,  l«^aU.,258  [88U.S.,  XXI., 
VS].    When  the  circuit  court  assumes  jurisdic- 
tion of  the  cause,  the  party  denying  its  author- 
^  lo  do  so,  may,  after  final  decree  and  by  a 
direct  appeal  therefrom,  bring  the  case  here  for 
leriew  mwn  the  question  of  jurisdiction,   the 
naoant  m  dispiote  Deingsufflcient  for  that  pur- 
pwe.    R  A    Cb.   V.  Sixwifa,  104  U.  8.,  16 
[SXYX,  648].     In  the  present  case  we  have 
seen  that  the  appeal  is  only  from  the  order  con- 
fttining  the  sale.    Appellants  electednot  to  ap- 
peal from  the  final  decree,  although  it  necessa- 
tOf  involved  every  question  affecting  the  juris- 
dioitmof  the  circuit  court.    That  decree  is, 
eoueqaently,  not  before  us  for  any  puTpose,ex- 
wpt  to  ascertain,  from  an  inspecobn  thereof, 
wbetha  the  sale  was  conducted  in  conformity 
«ith  its  provisions.    In  such  cases,  upon  an  ap- 
pal Dot  from  the  final  decree  but  only  from  an 
«der  in  execution  thereof,  the  court  will  not 
(amine  the  record,  prior  to  such  decree,  to  sec 
whether  the  petition  for  removal  was  filed  in 
(hie  time,  or  whether  it  makes  a  case  of  federal 
juiadiction,  by  reason  of  the  presence  in  the 
nit  of  a  ccmtroversy  between  ddzens  of  differ- 
eat  States,  but  will  assume  that  the  final  decree, 
heiag  passed  by  a  court  of  general  jurisdiction, 
tad  not  showing  upon  its  lace  a  want  of  juris- 
StUoa  as  to  subject-matter  or  parties,  was  with- 
b  be  power  of  the  court  to  render.    Whether 
tiw  oroer  confirming  the  sale  woidd  have  been 
ffioaeous,  had  the  decree  itself  disclosed,  af- 
finoativdy,  a  want  of  lurisdiction,  is  a  question 
wfaidi  need  not  he  decided. 

What  we  have  said  disposes  of  numerous  oth- 
er urignments  of  error,  such  as  that  the  court 
and  in  decreeing  that  the  property  of  the  Rail- 
read  Company  be  sold  without  appraisement 
ud  without  reference,  and  not  subject  to  the 
hwa  of  Dlint^  and  Indiana  conferring  the  ri^ 
ol  redemption  from  sales  of  mortgaged  real  es- 
tlie;  in  ordering  the  railroad  and  other  prep- 
ay to  be  uM  without  first  ascertaining  what 
(Una  existed  which  were  prior  in  lien  to  the 
8eeia  Omx 


mortgages  foreclosed;  in  amending  the  decree 
of  September,  1877,  after  the  expiration  of  the 
term  at  which  it  was  entered  ;  in  ordering  the 
cross-bill  of  the  Farmers'  Loan  and  Trust  Com- 
pany to  be  taken  bv  default  as  against  the  com- 
plainants in  the  onginal  bill,  after  it  appeared 
that  they  had  become  bankrupts,  and  their  prop- 
erty and  rights  had  passed  to  an  assignee  m 
bankruptey,  who  was  not  made  a  party  to  pie 
cause;  m  decreeing  the  personal  property  of 
the  Railroad  Company  to  oe  sold,  and  m  subse- 
quently delivering  it  to  the  purchasers,  in  dis- 
regard of  the  alleged  rights  of  appellants  under 
the  chattel  mortgage  executed  to  Thomas  on 
the  16th  day  of  November,  1874;  in  refusing  to 
entertain  appellant  Turner's  petition  to  inter* 
vene,  filed  on  the  dav  of  sale;  and  in  directing 
a  foreclosure  and  sale  of  the  property  for  the 
principal  and  interest  of  the  debt  secured  by 
the  mortgage,  when,  as  is  claimed,  it  did  not 
appear  t&t  Uie  principal  had  become  due. 

We  do  not  stop  to  consider  whether  these  ob- 
jections find  any  support  in  the  record,  since  it 
IS  sufficient  to  say  that,  if  any  such  errors  exist, 
thev  necessarily  inhere,  some  in  the  final  decree 
of  foreclosure  and  sale,  and  others  in  the  orders 
which  preceded  it.  They  cannot  be  examined 
upon  an  appeal  merely  from  the  order  confirm- 
ing the  report  of  sale.  Our  authority  extends, 
as  we  have  shown,  no  further  than  to  an  exam- 
ination of  the  exceptions  filed  by  appellants  to 
the  report  of  sale,  from  the  order  confirming 
which  this  appeal  is  taken.  And  some  of  these 
exceptions  plainly  have  reference,  not  to  the 
sale  Itself,  but  to  the  final  decree  of  foreclosure; 
such,  for  instance,  as  that  the  terms  of  sale  were 
too  onerous;  that  the  property  was  sold  subject 
to  various  claims,  the  amount  of  which  was 
wholly  uncertain ;  and  that  the  court  had  no 
jurismction  in  the  case.  The  only  exceptions 
which  properly  relate  to  the  sale  are  that  the 
price  at  which  the  property  was  struck  off  and 
sold,! l,000,000,was  inadequate  and  insufficient; 
and  (hat  the  property  was  not  advertised  for  a 
sufficient  length  of  time.  It  Is  enough  to  sav 
that  tiie  reconl  discloses  no  ground  upon  which 
these  exceptions  could  liave  been  sustained. 
One  exception  was  to  the  effect  that  the  pui^ 
chasers  at  tiie  sale  constituted  a  committee,  act- 
ing as  agents  of  bondholders  of  the  Railway 
Company,  and  that  the  report  of  sale  did  not 
disclose  the  names  of  the  principals  for  whose 
use  the  property  was  purchased,  or  the  amount 
to  which  eiM^h  of  saia  parties  was  beneficially 
interested.  We  are  unable  to  perceive  anything 
of  substance  in  this  exception.  Since  the  sale 
was,  in  dl  material  respects,  in  conformiQr 
with  the  final  decree,  from  which  no  appeal  was 
prayed ;  and  since  the  record  discloses  no  grotmd 
upon  which  its  fahrness  can  be  impeached,  the 
court  below  properly  overruled  the  exceptions 
and  confirmed  tne  sale. 


I%e  order  amealed  from  muH,  contegtuntlg, 
beafflrmtd.    it  ii  to  ordered. 


True  oopr.  Test:  _        _       _      .  _  „ 

James  H.  MoKaoaey,  Clerk,  Sup.  Oouit,  V.  S. 
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Sdfheicb  Cotibt  of  the  Dhtted  States. 


Oct.  Tbrm, 


MAYOR  AHD  ALDERMEN  of  THE  CITY 

OF  SAVANNAH,  Appti., 
«. 
MORRIS  K.  JE8UP,  Surviving  Trustee,  EU- 
GENE KELLY,  Trustee,  etc. 

(Bee  S.  a,  "  Savannah  v.  J««ip,"  18  Otto,  Stfr-STL) 

Appeal  bg  eorporation'-juritdietional  amount- 
void  tawe$. 

*L  Where  a  foredoaiiie  suit  was  broucbt,  and  the 
munlolpal  corporation,  within  which  the  mortgaged 
properfy  was  situate,  was  allowed  to  intervene  and 
set  up  a  claim  for  taxes  thereon ;  hM,  that  the  oi^ 
der  ta  the  cinnilt  court  reJectlnKSUob  claim  is  bind- 


ing upon  the  corporation,  andwheie  the  amount  of 
taxes  Is  suffldent  to  give  this  court  Inrtodlction,  the 
corporation  is  entitled  to  an  appeal. 

i.  Certain  taxes  assessed  by  theatv  of  Savannah, 
tor  the  years  1877  and  1878,  upon  lands  situate  with- 
in Its  limits,  and  belonging  to  the  AtlanUo  and  Oulf 
Baliroad  Company;  hM  to  be  unauthorized  by  law. 

[No.  126.] 
Argued  Dee.  IS,  188S.     Deeded  Jan.  16, 1S83. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Georgia. 
For  the  history  and  facts  of  tlie  case  see  tlte 
opinion  of  the  court  and  tlie  case  of  Oeorgia  y. 
Jetup,  ante,  216. 

Mesm  Alexander R.Ii»wtoii.  AC. Obn- 
ninffham  and  8.  T.  Leei/,  for  appellants. 
Mr.  W.  3.  OhUMm,  for  appellee. 

Mr  Jti«f»««HarI»D  delivered  the  opinion  of 
the  court- 
In  Georgia  v.  Jetup  [ante,  216],  decided  at 
the  present  Term  of  tms  court,  will  lie  found  a 
brief  statement  of  the  liistory  of  a  suit  com- 
menced on  the  15th  day  of  February,  1877,  in 
the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Georgia,  by  Morris  K. 
Jesup,  surviving  Trustee,  etc.,  against  the  At- 
lantic and  Gulf  Railroad  Company,  a  Georgia 
corporation,  for  the  foreclosure  of  certain  mort- 
gages, covering  tiie  main  line  and  branches  of 
Uiat  company,  with  their  respective  appurte- 
nances rollingstock,  equipment,  etc.  In  addi- 
tion to  the  facts  there  stated,  it  may  be  added 
tliat,  on  the  10th  day  of  April,  1879— the  mort- 
gaged property  t>eing  then,  as  it  had  been  since 
February  20,  1879,  in  the  actual  possession  of 
receivers — the  City  of  Savannah,  a  municipal 
Corporation  of  Georgia,  by  leave  of  court,  filed, 
in  said  cause,  its  petition  pro  intereue  tuo.  It 
was  therein  alleged  that  the  Citjr  was  a  creditor 
ot  the  railroad  company,  in  this,  that  the  latter 
was  indebted  to  the  City  for  taxes  "  upon  real 
estate  owned  and  used  for  its  legitimate  corpo- 
rate purposes,"  within  the  corporate  limits  of 
Sa  vanneUi,  in  the  sum  of  $2,858.76  for  the  year 
1877,  and  $8,720  for  the  year  1878;  and  that,  for 
those  sums,  execution  had  duly  issued  on  the 
20th  day  of  January,  1877  and  March  1,  1879, 
respectively,  and  were  then  in  the  hands  of  the 
city  mufahn]  to  be  levied  on  the  goods,  chattels, 
lands  and  tenements  of  the  railroad  companv. 
The  prayer  of  the  City  was,  that  it  be  heard  in 
its  own  interest;  that  the  court  would  authorize 
it  to  proceed  in  the  collection  of  said  taxes  by 
levy  and  sale,  under  its  ordinances  and  the  laws 
of  the  State;  else  order  the  receivers  to  pay  such 
taxes  out  of  the  funds  and  property  in  tlieir  poe- 

*Head  notes  by  Ur.  JtuUee  HarTi*w. 
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session,  or  give  such  other  and  immediate  leUef 
in  the  preimaes  as  to  the  court  seemed  proper. 

This  intervening  petition,  having  been  sub- 
mitted and  conddered  upon  the  merits,  was,  by 
order  of  the  court,  dismissed.  Subse^iuentiy, 
the  main  cause  was  heard  upon  trills  and  an- 
swers, and  the  various  interventions  filed  and  a 
final  decree  rendered,  in  which,  among  other 
things,  it  was  recited  that  various  persons  had 
intervened  for  their  interest,  dainung  to  have 
liens  ag^dnst  the  property  of  the  company,  as  la- 
borers, mechanics,  or  material  men,  or  claiming 
to  have  an  equity  to  be  paid  out  of  moneys  in 
the  hands  of  the  reoeivers  before  payment  of  the 
bonds  secured  by  the  mortgagee.  By  the  decree, 
it  was,  among  other  things,  ordered  and  ad- 
judged that  certain  claims  of  laborers  and  me- 
chanics were  superior  liens  on  the  mortgaged 
property  and  its  proceeds,  but  that  the  clauns 
of  those  who  have  furnished  material  only,  but 
not  as  laborers  or  medianics,  although  entitled 
to  liens  therefor,  be  postponed  to  the  mortgages 
therein  mentioned,  "And  no  allowance  is  made 
or  to  l)e  paid,  from  the  proceeds  of  said  proper- 
ty, or  from  the  money  m  the  receiver's  hands, 
to  any  other  persons  than  to  those  who  have  sodi 
liens  as  aforesaid." 

The  City  of  Savannah  praved  and  was  allowed 
an  appeal,  the  one  now  before  the  court,  from 
the  decree  denying  its  claim  for  taxes  for  the 
years  1877  and  1878. 

Upon  the  oral  argument  in  this  court,  aome 
question  arose  as  to  whether  the  present  appeal 
brings  before  us  for  review  the  merits  of  these 
claims  for  taxes.  We  are  of  opinion  that  this 
question  must  receive  an  afSmuUive  answer.  If 
me  City  had  a  valid  claim  for  taxes,  paramount 
to  the  Uen  created  by  the  mortgages,  two  couims 
wero  open  to  it:  to  postpone  action  under  its  ex- 
ecutions until  the  proceedings  in  the  Circuit 
Court  of  the  Unltea  States  were  concluded,  and 
its  possession  of  the  property,  by  receivers,  had 
ended;  or,  with  leave  of  court,  to  file  a  petition 
pro  intere»$e  tuo,  submitting  its  claims  for  judi- 
cial determination.  It  ad<nncd  the  latter  couiae 
and,  in  so  doing,  put  itself  in  a  condition  to  ap- 
peal from  any  order  adverse  to  its  interests,  if 
such  order  involved  an  amount  sufficient  to  give 
this  court  jurisdiction.  This  practice  received 
the  sanction  of  this  court  in  Wttwait  v.  Sampton, 
14  How. ,  65.  The  order  dinmiiwlng  the  City's 
petition  was  followed  by  a  final  decree,  which, 
m  terms,  limited  the  dismbution  of  the  proceeds 
of  sale  to  certain  claimants,  the  City  not  among 
the  number,  excluding  all  others.  The  orders 
in  the  court  below,  therefore,  constituted,  in 
every  essential  sense,  a  judicial  determinati<Mi 
adverse  to  the  City's  clam[iB  for  taxes.  Until 
those  orders  aro  reversed  or  modified,  the  Ci^ 
is  concluded  against  any  further  assertion  of  m 
rights  in  the  premises.  Consequently,  the  a{v- 
peal  from  the  decree  dismissing  the  petition  and 
denying  the  claims  for  taxes,  brings  before  us 
the  question  whether  those  claims  were  valid 
and  enforceable  against  the  property  of  the  raO- 
road  company,  or  the  proceeds  arising  from  any 
sale  thereof.  That  question  we  proved  to  ex- 
mine. 

In  conformity  with  an  Act  of  the  Legislature 
of  Georgia,  passed  April  18,  1868,  the  Atiantic 
and  Gulf  Railroad  Company  was  formed  by  tho 
consolidation  of  two  other  companies:  one,  tiia 
Savannah,  Albany  and  Gulf  Railroad  Company, 
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IncMponted  December  25, 1847;  and  the  other, 
tbe  Atlantic  and  Oulf  Railroad  Company,  in- 
coiporated  February  27,  1858.  The  two  con- 
idtuent  companies  acquued,  by  their  respective 
diuten,an  immunity  from  all  taxation  in  excess 
of  one  half  of  one  per  cent  upon  its  annual  net 
Incame  or  the  annual  net  proceeds  of  its  invest- 
Biente,  whether  the  one  or  the  other  is  not  ma- 
terial in  the  present  case.  This  Immunity  passed 
to  the  consolidated  company,  sabject,  however, 
to  the  right  of  the  State,  reserved  in  the  Code  of 
Gewgia,  which  was  in  force  on  and  after  Jan- 
(BUT  1, 1868,  to  withdraw  it  altogether.  In  J3. 
R.  &.  V.  Georffia,  98 U.S.,  865  [XXV.,  187],  we 
held  that  this  immunity  or  limited  exemption 
WH,  in  law,  withdrawn  by  the  State  in  the  Act 
otFebroary  28 ,1874,entiled  "An  Act  to  Amend 
tibe  Tax  Laws  of  the  State  so  far  as  the  Same 
Behte  to  Railroad  Companies,  and  to  Define 
Oe  liabilities  of  Said  Companies  to  Taxation, 
lad  to  Repeal  so  Much  of  uie  Charters  of  Such 
Onnpanies  Respectively  as  May  Conflict  with 
fiK  novisiona  of  this  Act. "  As  the  present  case 
tarns  mainly  upon  the  construction  and  effect 
of  that  Act,  it  is  necessary  to  examine  its  pro- 
Tinons  with  some  care. 

Bj  the  1st  section  it  is  enacted  that,  from  and 
after  the  passage  of  the  Act,  "The  presidents  of 
lU  the  railroad  companies  in  this  State  shall 
be  teqniTed  to  return  on  oath,  annually,  to  the 
ODmptroller-General,the  value  of  the  property  of 
dieir  respective  companies,  without  deducting 
their  indebtedness;  each  class  or  species  of  prop- 
sty  to  be  separately  named  and  valued,80  far  as 
the  aame  may  be  practicable,  to  be  taxed  as  other 
property  of  the  people  of  the  State,  and  that  said 
letuios  shall  be  maae  under  the  same  regulations 
provided  by  law  for  the  returns  of  officers  of 
other  incorporated  companies  which  are  re- 
oniied  bv  law  to  be  made  to  the  Comptroller- 

The  2d  section  provides  that  the  presidents  of 
niboad  companies  shall '  'Pay  to  the  Comptrol- 
ler-Qeneral  the  taxes  assessed  upon  the  p^roperty 
of  aud  railroad  companies,  and  on  failure  to 
make  the  returns  required  by  the  preceding  sec- 
tion,  won  faQure  to  pay  the  taxes  so  ass^sed, 
the  Comptroller-General  shall  proceed  toenf  orce 
the  eollectiMi  of  the  same,  in  the  manner  pro- 
Tided  bjr  law  for  the  enforcement  of  taxes 
against  incorporated  companies  hereinbefore 
nentitmed." 

The  8d  section  provides  that  if  any  railroad 
company  affected  by  the  1st  and  2d  sections  of 
te  Act  "Desires  to  resist  the  collection  of  the 
tn  herein  provided  for,  said  company,  through 
iti  proper  cmcer,  may,  after  making  Uie  return 
required  in  the  Ist  section  in  this  Act,  and  after 
pajing  the  tax  levied  on  such  corporation  by 
tlK  tax  Act  for  1878  and  continuing  to  pay  the 
■me  whJUe  the  question  of  its  liability  under  this 
Aetismuietenmned,  resist  the  collection  of  the 
tax  herein  provided  for  by  filingan  affidavit  of  il- 
legality to  the  execution  or  otner  process  Issued 
by  the  Comptitdler-(3eneralafoiemid,  and  stat- 
tw  taSj  and  distinctly  the  grounds  of  resistance 
which  shall  be  returnable  to  the  Superior  Court 
cf  fa]tonCoanty,to  be  there  detemuned  asother 
Qi^ilities;  only  the  same  shall  have  precedence 
of  m  cases  in  said  court  as  to  time  of  hearing, 
*>>d  with  the  same  right  of  motions  for  new 
trial  and  writs  of  error  as  in  other  cases  of  illegal- 
ity on  the  part  of  the  Comptrollear-General  and 
See  M  Otto. 


of  said  corporation,in  which  cases  the  Com  p  trol- 
ler-Gtenerail  shaU  be  represented  by  the  A  ttomey- 
Qeneral  of  the  State,  or  such  other  attorney  as 
the  Qovemor  may  select;  and  if  the  grotmos  oi 
such  illegality  be  not  sustained,  the  Comptroller- 
Qeneral  shall,  after  crediting  the  process  afore- 
said with  amount  paid,  proceed  to  collect  the 
residue  due  undo'  the  provisions  of  the  Act,  and 
if  at  any  time  during  the  pendency  of  any  liti- 
gation herein  provided  for,  the  said  corporatioa 
shall  fail  to  pay  the  tax  requited  to  be  paid  asa 
condition  of  hearing,  then  said  illeganW  must 
be  dismissed  and  no  second  affidavit  of  OlegaUtv 
shall  be  allowed.  Said  illegality  may  be  amena- 
ed  as  other  affidavits  of  illegality,  and  shall  al- 
ways be  accompanied  hy  goM  bond  and  security 
for  the  payment  of  the  tax  Jl.  /a.  issued  by  the 
Comptroller-Qenetal." 

The  remaining  section  does  nothing  more 
than  repeal  all  conflicting  laws. 

In  J2.  R.  Co.  V.  Oeoroia,  tupra,  the  constitu-  . 
tional  validity  of  that  Act  was  sustained. 

The  effect,  then,  of  the  Act  of  1874  was,  that 
whereas,  prior  to  its  passage,  the  railroad  com- 
pany enjoyed  immunity  from  all  taxation,  ex- 
cept at  a  limited  rate  upon  its  annual  net  income, 
or  annual  net  proceeds  of  its  investments,  by 
that  statute,  each  class  or  species  of  its  prop«T^, 
without  exception,  was,  thenceforwara,  uabie, 
without  deducting  the  indebtedness  of  the  com- 
pany, "to  be  taxed  as  other  property  of  the  peo- 
ple of  the  State. "  Now,  die  argnment  of  learned 
counsel  is,  that  by  its  charter  tne  City  had  "Full 
power  and  authority  to  make  such  asseasmtots 
and  lay  such  taxes  on  the  inhabitants  of  said 
City,  and  those  who  have  taxable  property  with- 
in the  same,  and  those  who  transact  ca:  offer  to 
transact  business  therein,  as  said  corporate  au- 
thorities may  deem  expedient  for  the  safetr, 
benefit,  convenience  and  advantage  of  said 
City;"  and  that,  "besides  real  and  personal  prop- 
erty, the  said  Mayor  and  Aldermen  may  tax 
capital  invested  in  said  City,  stocks  in  money, 
corporations,  choses  in  action,  income  and  com- 
mi^ons  derived  from  the  pursuit  of  any  pro- 
fession, faculty,  trade  or  caUtng,  dividends, 
bank,  insurance,  express  or  other  agencies,  and 
all  other  property  or  sources  of  profit  not  ex- 
pressly prohibitea  or  exeinpt  by  state  law  or 
coiopetent  authority  of  the  United  States."  Code 
of  Gteorgia,  sec.  4847.  Consequently,  it  is  ar- 
gued, when  the  Act  of  1874  withdrew  the  im- 
munity theretofore  enjoyed  by  the  company, 
and  declared  that  its  property  should ' '  be  taxed 
as  Other  property  of  the  people  of  the  State," 
such  of  the  property  of  the  company,  within  the 
City,  as  was  taxable  imdei  its  uiarter,  could  be 
tbereaf ter  reached  for  all  purposes  of  municipal 
taxation. 

This  argument,  at  first  blush,  would  seem  to 
have  some  force;  but  we  are  of  opinion  that  the 
opposing  view  te  more  consistent  with  the  lan- 
guage of  the  Statute  of  1874,  and  the  fdUcy 
which  seems  to  have  dictated  its  enactment. 
Upon  its  face  that  Act  appears  to  establish  a 
system  of  taxation  by  the  State,  for  its  benefit 
exclusively,  of  the  property  of  railroad  com- 
panies. The  returns  by  the  companies  are  re- 
quired to  be  made  to  the  Comptroller-Oeneral, 
imder  the  same  regulations  prescribed  for  re- 
turns to  him  by  other  incorporated  companies. 
The  taxes  assesiaed  are  to  be  paid  to  that  officer, 
and  upon  him,  as  representing  the  State,  and 
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upon  no  other  officer,  is  isoposed  the  duty  of 
'enforcing  their  collection,  m  the  event  of  Uti- 
cation,  1m  is  to  be  represented  by  the  Attomey- 
Ckmeral  of  the  State,  or  by  such  other  attorney 
as  the  Qovemor  may  select.  The  statute,  thus 
ImposinK,  in  behalf  of  the  State,  taxes  to  be 
coUected  by  its  officer,  and  to  be  paid,  when 
collected,  into  its  treasury,  provides  no  ma- 
chinery by  means  of  which  the  property  of  rail- 
road companies  may  be  taxed  by  municip^  cor- 
porations for  local  purposes.  No  pio^sion  is 
made  for  taxation  by  the  municipal  authorities 
of  counties,  dties  and  towns,  through  which 
the  road  passes,  of  such  portion  of  the  com- 
pany's property  as  was  within  their  respective 
limfts.  Nor  is  any  provision  made  for  the  trans- 
mission by  the  ComptroUer-Qeneral,  to  such 
local  authorities,  of  the  returns  made  to  him  by 
railroad  comp^es  of  their  property  for  tax- 
ation. Had  the  statute  done  nothing  more,  in 
Uie  cases  of  railroad  companies  whose  charters 
were  subject  to  legislative  repeal  or  modifica- 
tion, tlian  to  withdraw  the  immunity  from  tax- 
ation theretofore  enjoyed  by  them,  there  would 
be  more  force  in  tbe  position  taken  by  the  City 
of  Savannah.  But  such  is  not  the  case ;  for,  in 
the  same  Act  requiring  taxation,  for  the  bene- 
fit of  the  State,'  of  all  the  property  of  railroad 
companies,  and  wliich,  therefore,  operated  as  a 
withdraw^  of  the  then  existing  right  of  lim- 
ited exemption  from  taxation,  the  Legislature 
makes  the  returns  to  the  Comptroller-General 
by  the  railroad  companies  of  their  property  the 
on^  basis  of  the  taxation  to  which,  by  its  pro- 
visions, they  are  to  be  thereafter  subjected. 
The  mode  prescribed  by  the  statute  for  the  pay- 
ment of  taxes  by  railroad  companies  has  refer- 
ence exclusively  to  taxes  to  be  paid  to  the  State, 
and  not  to  municipal  corporations.  It  seems 
to  the  court  that  the  Legislature  did  not  intend, 
when  imposing,  as  was  done  by  the  Statute  of 
1874,  taxation  for  the  State  upon  all  the  prop- 
erty of  railroad  companies,  to  put  upon  the 
same  property  the  additional  burden  of  munici- 
pal taxation,  which,  hod  not  that  Act  been 
passed,  would  have  been  forbidden  by  the  char- 
ters of  those  companies.  The  CiU-  relies  upon 
that  statute  as  opening  the  door  lor  municip«l 
taxation  upon  all  the  property  of  (he  railroad 
company  which  was  taxable  under  any  law  of 
the  State.  But  as  the  State  simply  substituted, 
for  taxation  to  a  limited  amount,  taxation  for 
the  benefit  of  the  State  upon  all  the  property  of 
the  company  according  to  its  value,  we  do  not 
think  that  the  railroaa  company  could  be  sub- 
jected to  additional  taxation  upon  the  part  of 
the  City  of  Savannah  without  further  legisla- 
tion to  that  end. 

Counsel  have  called  our  attention  to^^ey 
y.  Magtoire,  22  WaU.,  216  [89  U.  8.,  XXII., 
850],  and  insist  that  the  pnnciples  there  an- 
nounced, if  tvppUed  in  this  case,  will  lead  to  a 
conclusion  diserent  from  that  indicated.  We 
do  not  so  understand  that  case,  and  do  not  as- 
sent to  any  such  interpretation  of  the  decision 
there  renaercd.  In  that  case  it  appeared  that 
the  Pacific  Railroad  Company,  a  Missouri  cor- 
poration, was  granted  an  exemption  from  tax- 
ation for  a  limited  period.  When,  as  well  as 
before,  that  immunity  was  granted,  the  prop- 
erty of  the  company  was  Sable  for  coimty, 
school  and  municipal  taxes,  under  the  pubtie 
latM  (>f  tKe  Slate  providing  a  general  tcheme  for 
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the  taxation  t^aU  property.  It  was  decided  that 
there  was  nothing  in  the  language  of  the  stat- 
ute, giving  the  exemption  for  a  fixed  term  of 
yean,  which  lustifiea  the  conclusion  that  the 
State  intended  to  relieve  the  property  of  the 
railroad  company,  af tear  the  exemption  cmaed, 
from  tiie  same  liaUlity  for  municipal  taxee  to 
which  it  was  subject,  by  the  general  tax  laws 
of  the  State,  at  uie  time  that  exemption  was 
granted.  The  essential  difference  between  that 
case  and  this  is,  that  the  Atlantic  and  Oulf  Rail- 
road Company  was,  from  its  organisation,  ex- 
empted from  all  taxation,  in  excess  of  a  limited 
amount  and,  simultaneously  with  the  with- 
drawal of  that  immunity,  the  State  provided  for 
the  taxation  of  all  of  its  property  for  the  ben- 
efit of  the  State.  Here  it  is  not  claimed  that 
the  property  of  the  company  was  taxable  by  the 
City  of  Savannah  during  the  period  of  limited 
exemption,  withdrawn  by  the  Act  of  1874,  and 
for  wnich  exemption  was  substituted  taxation, 
for  the  benefit  of  the  State,  of  all  of  its  property. 

But  it  is  contended  that  the  taxes  for  the  year 
1878  stand  upon  a  diflerent  footing  from  uioee 
in  1877;  that  is,  that  the  City  is  entiUed  to  col- 
lect the  former,  even  if  the  law  be  otherwise  as 
to  the  latter.  This  position  rests  upon  that 
part  of  the  Constitution  of  Qeorgia,  which  went 
into  effect  December  21,  1877,  declaring  that 
"  All  laws  exempting  property  from  taution, 
other  than  the  property  herein  enumerated 
(which  does  not  embrace  the  property  of  rail- 
road corporations),  shall  be  void."  We  are  un- 
able to  perceive  how,  in  the  view  expressed  as 
to  the  scope  and  effect  of  the  Act  of  1874,  that 
constitutional  provision  can  have  any  bluing 
upon  the  present  case.  The  Act  of  1874,  as 
was  ruled  in  B.  R.  Go.  v.  Georgia,  took  away 
the  immunity  of  limited  taxationpreviously  en- 
joyed by  the  Atlantic  &  Oulf  Railroad  Com- 
pany under  its  charter,  and  substituted  another 
mooe  of  taxation,  for  the  benefit  of  the  State, 
covering  all  the  property  of  that  cc»npany. 
The  Act  of  1874  contained  no  exemption,  kcA 
it  was,  therefore,  unaffected  by  a  constitution- 
al provision  declaring  laws  to  be  void  which 
exempted  property,  other  than  that  specially 
enumerated,  from  taxation. 

For  the  reaeoni  given,  toe  are  of  opinion  thai 
the  dieree  hdow  ikw  right  andihoulabe  affirmed. 
It  i$  »o  ordered. 


Mr.  Juttiee  MJUmr,  dissenting: 

I  do  not  agree  to  the  construction  which  the 
court  plac»a  upon  the  Act  of  the  State  of  Geor- 
gia subjecting  the  railroad  company  to  taxation. 

When  that  statute  says  that  the  property  of 
the  railroad  company  is  "  to  be  taxed  as  other 
property  of  the  people  of  the  State,"  I  under- 
stand it  to  mean  that  it  is  to  be  sublected  to  all 
the  lawful  taxes  imposed  by  state  laws,  under 
the  same  circumstances  that  the  property  of  the 
citizen  is. 

The  case  of  BaiUm  y.  Magviire,  22  Wall.,  aS 
[89  U.  S.,  XXn.,  860],  construes  a  statute  of 
Missouri,  passed  imder  similar  circumstances 
and  in  language  almost  identical,  to  have  this 
meaning. 

That  the  Statute  of  Georgia  only  proyidea  in 
that  Act  for  the  means  of  collecting  the  taxsa 
due  the  State,  affords  no  argument  againrt  tax- 
ation by  counties  and  cities  for  local  purposes, 

^       ICjS  u.  s. 
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lecaose  the  laws  alieady  in  existence  were  suf- 
ident  for  that  purpose. 
Inieoopf.    Test:  „  „ 

Jimea  H.  HoKennef,  Qerk,  Sup.  Gonrt,  U.  S. 


THOMAS  BRANCH  bt  al.,  ahd  THOMAS 
P.  BRANCH,  Partneis  as  Bbabch,  Sohb  & 
Co.,  SOUTH.  GEORGIA  AND  FLORTOA 
RAILROAD  COMPANY  bt  al.,  Apptt., 

V. 

HORRIS  K.  JESTTP,  Sturviving  Trustee,  ahd 
ATLANTIC  AND  GULP  RAILROAD 
COMPANY. 

(See  8.  C  1«  Otto,  i88-i8T.) 

hoar  of  railroad  totnipany  to  ptirehate  another 
road—poteer  of  corporation  to  lell  iti  fran- 
chitei  and  property — niortgage,v!!ten  eoeenpur- 
ciated  road — est^)^  at  to  ttoekMdon—pre- 
femd  tloeh-^priority  ofU«n. 

*L  The  South  Georgia  *  Florida  R.  R.  Co.  having 
power,  br  its  charter,  to  ooostruot  a  railroad  from 
Atany  toThomasvllie,  Georgia: and  from  Thom- 
■fHie  to  the  Florida  line ;  and  also  power  to  pur- 
eban  and  sell  all  kinds  of  property  of  every  nature 
ud  qaattty,  and  to  incorporate  its  stock  with  that 
of  inr  other  company,  contracted  with  the  Albany 
tOnlf  R.  B.  Co.  to  construct  its  road  from  Thom- 
MTlOe  to  Altjany,  and  to  sell  and  deliver  It  to  the 
atter  CXnnpany  in  sections  as  completed,  together 
yhth  the  fiancniee  of  using  the  same,  and  to Inoor- 

Cte  its  stock  created  for  building  said  road  with 
of  the  Albany  ft  Gulf  li.  B.  Oo. ;  Add,  that  this 
onttset  was  not  ultra  trtre*. 
t  The  Albany  ft  Gulf  B.  R.  Co.  had  the  same  gener- 
wpower,  except  that  of  incorporating  its  stock  with 
tntototha'  companies,  ana  had  the  right  under 
a  diaiter  also  to  construct  a  railroad  from  Thom- 


Mnlle  to  Georgia ;  held,  Uiat  it  was  not  acting  ut- 

n  lira  to  make  the  purchase  of  said  road  and  nan- 

<lMjaa 

lanktt 

Is  sad  accepted  by  the  contractors  in  lieu  of  the 

itoek  of  theSouth  Geor^  and  Florida  R.  B.  Co., 

vUco  latter  stock  tbey  had  subscribed  for  and 

•peed  to  take  in  payment  for  the  work  of  construc- 

>f  con- 
gener- 

.      .       what- 

<nr  nature  or  kind,  itmay  purchase  from  another 
road  constructed  upon  that  line,  if  the 


to  make  the  purchase 

above  stated,  and  to  par  for  the  same,  by 

Ms  own  stock  therefor ;  wnlch  was  delivered 


I  When  a  railroad  company  has  the  right  of 

■racting  a  particular  Une  of  railroad,  with  gt 

tl  power  to  purchase  all  kinds  of  property  of  what- 


opmpany  a  road . ~,.  -^ ._.  „„_,  „  ,_. 

■tsar  company  had  power  to  sell  and  dispose  of  the 


4>Ai  a  general  rule,  a  corporation  cannot  dispose 
Mas  franchises,  nor  a  raOrotid  cmnpnTiy  its  rond, 
vshoutlegisIatlveaLUbority;  hut  intbiscasc  It  was 
■■ill  flat  toe  legislat  ivc  autnnrity  existed. 

IPrtor  to  the  purcha.so  of  the  railroad,  the  Al- 
aaay  ft  Gulf  B.  H.  O  >.  had  executed  a  trust-iJoccl  liy 
*Vof  mortgage  upon  all  its  railr<ia<l  and  proiu  rty 
Jeqoiredorto  beaoiiiired;  ficl<(,  that,  inaHmm  h  as 
Be  road  purchased  wsls  within  Its  chartereil  liniits, 
■d  might  have  been  constructed  if  it  had  not  boon 
PiMihssurl,  the  mort^^KC  extended  to  and  covcnsd 
ys—M  road,  when  purchased,  tbcsame  as  it  uuuid 
■^adone  had  the  company  itself  constructed  it. 

a  The  conteaetors  who  buOtthe  road  and  accepted 
■  nymant  therefor  the  stock  of  the  Atianflc  ft 
uutK.  R.  Oo.  tai  lieu  of  thatof  the  South  Georgia 
ffloridaB.  &  Oo„  and  the  assignees  and  purohas- 
2*  of  laid  stook,  after  the  transaction  between  the 
no  Oompatdea  has  been  carried  into  effect  and  the 
■w  has  beenposaessed  and  operated  by  the  Atlan- 
y  fcOuKR.  K.  Oo.  for  several  years,  are  estopped 
Iran  rlalmtng  the  light  to  be  regarded  as  stock- 

*Bsad  notes  br  Jfr.  JiiaMee  BnAnunr. 

Sora.— The  Ken  of  a  mortaagt  on  cMer  aequlred 
gvcrtg.  8eeiioe«toPennoSv.Ooe,MU.BMJnrL, 

*ee  1«  Otto. 


holders  of  the  Sooth  Geoigla  ft  Florida  B.  B.  Co.,  or 
as  preferred  creditors  as  against  the  railroad  itseU. 
Having  voluntarily  accepted  the  position  of  stock- 
holders of  the  pnrobasuig  Company,  they  cannot 
question  the  validity  of  the  tiansaoti  on  adversely 
to  1^  or  to  the  mortgage  given  by  it,  covering  the 
road  in  question. 

7.  The  stock  thus  issued  and  accepted  was  preferred 
stock,  on  which  Interest  was  payable  ;  held,  that  the 
holders  thereof  and  thehr  asEogns,  having  accepted 
it  and  received  interest  on  it  for  several  years,  are 
estopped  from  questioning  the  power  of  the  Ccm- 
panyto  issue  such  preferred  stock. 

8.  The  South  Georgia  ft  Florida  B.  B.  Co.  ha  ving  re- 
ceived ail  it  stipulated  for,  and  havina  Incorporated 
its  stock  with  that  of  the  Albany  ft  Gulf  B.  R.  Co., 
by  accepting  the  stock  of  that  Company  In  lieu  of 
issuing  iti  own  stock,  and  being  in  fact  amalga- 
matea  therewith  so  far  as  the  road  in  question  is 
concemed,lias  no  ground  to  complain  thai  the  terms 
of  the  contract  have  not  been  fulfilled  by  the  At- 
lantic ft  Gulf  R.  B.  Oo.  It  has  lost  nothing.  It  has 
not  incurred  any  liability  which  is  not  protected  by 
first  liens  on  the  road,  the  priority  of  which  is  con- 
ceded by  all  parties. 

[No.  81.] 

Argued  Not.  10, 188i.     Decided  Jan.  IB,  1883. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Georgia. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mettrt.  C.  N.  Wat,  Salem  Jhiteher  and  Wffl- 
Utm  W.  Montgomery,  for  appellants. 

Mes»r».  B.F»Ulg»nt  and  W  miter  S.Chia- 
holm,  for  appellee. 

Mr.  Jnetice  Bradley  delivered  the  opicion 
of  the  court: 

This  case  arises  upon  a  bill  filed  by  Mom's 
K.  Jesup,  as  surviving  trustee,  for  the  fore- 
closure of  a  deed  of  trust  in  the  nature  of  a  mcit- 
gage,  bearing  date  December  20,  1867,  given  Vj 
the  Atlantic  &  Gulf  R.  R.  Company  at  Georgia 
to  said  Jesup  and  one  Gardner,  since  deceased, 
to  secure  the  payment  of  certain  bonds  of  the 
Company  to  the  amount  of  |2,000,000,  payable 
in  1897,  with  interest.  The  bill  was  filed  Feb- 
ruary 16, 1877,  and  on  the  19tb  of  the  same 
month  receivers  were  appointed  to  take  charge 
of  the  mortgaged  property,  being  the  railroad 
of  the  Company  with  its  rolling  stock  and  ma- 
chinery. A  supplemental  bill  'was  filed  on  the 
20th  of  April,  1877.  The  only  defendant  named 
in  either  bill  was  the  Atlantic  &  Gulf  R.  R.  Co. 
The  premises  sought  to  be  foreclosed  and  sold 
were:  first,  the  mam  line  of  the  Company's  road, 
extending  from  Savannah  southwesterly  and 
westerly  to  Bainbridge,  in  Georgia,  a  distance 
of  about  237  miles;  secondly,  a  biandi  road, 
extending  from  Dupont  to  the  Florida  line, 
about  82  miles,  connecting,  thirdly,  with  a  short 
road  in  Florida,  extending  to  Live  Oak  in  that 
State,  which  the  Company  held  and  operated 
under  a  lease;  fourthly,  a  branch  roaa  about 
fifty-eight  miles  in  length,  extending  frcm 
Thomasville,  on  the  main  line,  northerly  to  Al- 
bany, Georgia;  fifthly,  two  other  small  branches 
at  &tyannan,  one  connecting  the  main  line  with 
wharves  on  the  Savannah  lUver,  and  the  other 
connecting  it  with  the  Savannah  &  Charleston 
Railroad.  The  Thomasville  Branch  was  pur- 
chased from  the  South  Georgia  &  Florida  R. 
R.  Co.  in  1868,  shortly  after  the  giving  of  the 
mortgage  in  suit,  for  tne  purpose  of  extending 
the  line  to  Albany;  which  branch  was  subject 
to  certain  bonds  and  mortgages  issued  by  the 
latter  Company,  having  a  lien  paramount  to  the 
mortgage  in  suit.    The  other  branches  were,  in 
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like  manner,  severally  subject  to  certain  prior 
mortgages,  given  for  purcnase  money  or  con- 
struction, and  having  a  paramount  lien.  Tlie 
bill  conceded  the  priority  of  these  several  liens. 

The  d^endant  answered,  specifying  the  liens 
on  its  property  prior  to  that  of  the  mortgage, 
and  inmstmg  that  it  would  be  inequitable  to 
f  orecloee  and  sell  at  that  time,  although  con- 
senting to  the  appointment  of  reodvers. 

On  the  22d  of  April,  1878,  Branch,  Sons  & 
Co.  and  others,  who  are  appellants  here,  peti- 
tioned for  and  obtained  leave  to  intervene  pro 
interetge  mo,  claiming  to  be  preferred  creditors 
of  the  Atlantic  &  Qmf  R.  R.  Co.  as  to  the  pro- 
ceeds and  eai-nings  of  tiie  South  Qeorgia  & 
Florida  R.  R. ;  that  is,  the  branch  from  Thom- 
asville  to  Albany.  By  amendment  to  the  peti- 
tion, the  South  Qeorgia  &  Florida  R.  R.  Co. 
was  also  made  a  party,  and  a  prayer  was  added 
to  have  declared  void  the  sale  of  the  said  branch 
road,  and  for  its  restoration  to  the  South  Geor- 
gia &  Florida  R.  R.  Co. 

By  their  petition  of  intervention,  the  appel- 
lants insisted  that  the  lien  of  the  mortgage 
sought  to  be  foreclosed  does  not  cover  the 
branch  aforesaid,  that  the  petitioners  and  others 
are  holders  of  certificates  of  special  guarantied 
seven  per  cent  stock  of  the  Atlantic  &  Oulf  R.  R. 
Co. to  the  amount  of  Bome$300,000,  of  which  the 
petitioners  own  $56,100;  that  these  certificates 
were  issued  by  the  Atlantic  &  Gulf  R.  R  Co. 
under  a  contract  with  the  South  Georgia  & 
Florida  R.  R.  Co.,  dated  January,  1869,  for  the 
construction  of  its  road  from  Tbomasville  to 
Albany;  a  copy  of  which  contract  and  certain 
modifications  of  it,  and  a  copy  of  one  of  the 
certificates,  were  annexed  to  the  petition.  The 
petitioners  further  contended  that  the  earnings 
of  that  branch  road,  if  kept  by  themselves, 
would  be  sufiScient,  not  onlv  to  pay  the  intei^ 
est  on  the  referred  bonds  of  the  South  Georgia 
&  Florida  R.  R.  Co.,  but  to  pay  the  interest  on 
said  certificates;  that  the  guarantied  scrip  was 
given  for  the  purchase  of  the  South  Georgia  & 
Florida  R.  R.,  and  was  distributed  among  the 
contractors  who  built  it  in  payment  for  their 
labor;  that  it  is  in  effect  the  promissory  notes 
of  the  Athtntic  &  Gulf  R.  R.  Co.,  and  that  the 
holders  could  proceed  by  attachment  if  the 
propertv  of  that  Company  were  not  in  the  hands 
of  receivers;  and,  after  making  further  aver- 
ments as  to  the  solvency  of  the  South  Georgia 
&  Florida  R.  R.  Co.,  u  it  stood  alone,  uncon- 
nected with  the  Atlantic  &  Gulf  R.  R.  Co.,  the 
getitioners  prayed,  for  themselves  and  the  other 
olders  of  certificates,  to  be  examined  pro  tV 
tereue  too,  touching  their  alleged  paramount 
claim  upon  the  proceeds  of  the  South  Gteorgia 
&  Florida  R.  R.  after  payment  of  interest  on 
its  bonds,  and  for  an  onier  directing  such  ex- 
amination before  the  master,  and  for  other  di- 
rections. 

In  the  amended  petition,  the  petitioners 
averred  that  the  original  holders  of  the  certifi- 
cates of  preferred  slock  before  mentioned  were 
subscribers  to  the  capital  stock  of  Uie  South 
Georgia  &  Florida  R.  R.  Co.,  and  paid  their 
subsoiptions  bv  work  done  on  the  road,  for 
which  they  reca  ved  the  said  certificates  of  pre- 
ferred stock  in  the  Atlantic  &  Gulf  R.  R.  Co., 
and  that  the  present  holders  are  bona  fide  pur- 
chasers of  said  scrip,  except  in  some  instances 
where  the  original  holders  nave  not  puted  wiUi 
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their  scrip;  and  they  alleged  that  when  the  oao.' 
tracts  between  the  two  Companies  were  exe^ 
cuted  it  was  supposed  that  they  had  power  to 
enter  into  the  same;  but  that  thev  are  now  ad- 
vised that  the  contracts  were  tutra  virei  and 
void,  and  thev  praved  a  rescission  and  cancella- 
tion thereof;  but  if  the  court  should  decree  that 
the  contract  only  amounted  to  a  lease  of  the 
road,  which  they  conceded  would  not  be  ultra 
vire»,  then  they  prayed  that  it  may  be  rescinded 
for  non-compliance  with  its  t^rms,  and  the  in- 
ability of  the  Atlantic  &  Gulf  R.  R.  Co.  to  com- 
ply therewith.  But  if  the  court  should  think, 
there  was  a  valid  contract  of  sale,  then  they  re- 
peated their  prayer  to  be  decreed  to  have  a  first 
lien  on  the  proceeds  of  the  road  after  the  mort- 
eages  executed  thereon  by  the  South  Georgia 
&  Florida  R.  R.  Co.,  and  for  a  separate  sale  of 
that  road  subject  to  said  mortga£[es. 

The  first  contract  referred  to  m  the  petition, 
bore  date  June  19, 1868,  and  provided  that  the 
South  Georgia  &  Florida  R.  R.  Co.  should  com- 
plete its  road  from  Thomasville  to  Albanv,  and 
turn  it  over  in  sections,  as  completed,  to  the  At- 
lantic &  Gulf  R.  R.  Co. ;  and  tiiat,  when  com- 
pleted to  Albany,  the  stock  of  the  South  Geor- 
gia and  Florida  R  R  Co.  should  be  incorpo- 
rated with  the  stock  of  the  Atlantic  &  Gulf  B. 
R.  Co.,  and  that  interest  at  the  rate  of  seven 
per  cent  per  annum  on  the  actual  cost  of  the 
road  should  be  paid,  as  well  before  such  incor- 
poration of  stock  as  on  said  stock  after  its  in- 
corporation; and  that  when  the  stock  should  be 
thus  incorporated,  all  the  rights,  privileges  and 
franchises  of  the  South  Georgia  &  Florida  R 
R.  Co.,  so  far  as  related  to  the  road  from  Thom- 
asville to  Albany,  should  vest  in  the  Atlantic  Sc 
Gulf  R  R  Co.,  and  said  road  should  be  a. 
branch  of  the  Atlantic  and  Gulf  Road.  This 
contract  was  modified  by  anotiier  contract  made 
January  16,  1869,  which  recited  that  the  L^^ 
lature  of  the  State  had  passed  an  Act  authoriz- 
ing the  State  to  indorse  the  bonds  of  the  South 
G^rgia  &  Florida  R.  R.  Co.  to  the  amount  of 
|8,000  per  mile;  and  that  the  Atlantic  &  Gulf 
R  R  Co.  consented  to  the  issue  of  said  bonds 
and  a  first  mortgage  to  secure  them,  and  guar- 
antied their  payment;  and  it  was  stipulated  that 
the  amoimt  of  said  bonds  should  be  deducted 
from  the  amount  of  preferred  stock  to  be  issued 
to  the  South  Georgia  &  Florida  R  R  Co.  for 
the  construction  of  the  road.  Another  agtee- 
ment,  made  September  1,  1860,  authorized  the 
further  issue  of  bonds  by  the  South  Georgia  & 
Florida  R  R  Co.  to  the  amount  of  $200,000^ 
to  be  secured  by  a  second  mortgage  on  the  road,, 
and  guarantied  by  the  Atlantic  &  Gulf  R  R, 
Co. 

The  road  appears  to  have  been  completed  to- 
Albany  prior  to  October,  1870.  On  the  10th  of 
that  month  the  following  resolution  waspassed 
by  the  board  of  directors  of  the  South  Ghaorgia. 
&  Florida  B.  R.  Co.: 

"  Whereas,  the  South  Ga.  &  Fla.  RaOroad 
Company  entered  into  an  agreement  with  the 
Atlantic  and  Gulf  Railroad  Company,  on  the 
19Ui  day  of  June,  1868,  by  which  a  transfer  of 
the  said  South  Geor^a  and  Florida  Railroad 
was  to  be  made  (that  is,  all  of  said  road  between 
Thomasville  and  Albany)  upon  certain  condi- 
tions therein  stipulated,  all  of  which  will  mor& 
fully  appear  by  reference  to  said  agreements; 
and  whereas,  the  South  Georgia  and  Florida. 
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RaOroad  has  been  completed  to  East  Albany 
aod  die  game  has  been  turned  over  to  the  At- 
lantic and  Gulf  Railroad  Company,  and  which 
&  now  befaig  operated  by  said  Atlantic  and 
Chilf  Raiboad  Company;  and  whereas,  the 
raeddoit  of  the  Atlantic  and  Gtilf  RaUroad 
Coffipany  has  signified  bis  wiSioniess  to  re- 
cejre  said  road  finished  to  East  ^buiy;  and 
wiioeas,  the  South  Georgia  and  Florida  Rail- 
road Company  have  made  up  the  entire  cost  of 
aud  road  and  made  affidavit  certificate  under 
0I&  as  prescribed  by  said  agreement,  it  i»,  there- 
fare,  rootled:  that  the  president  of  this  road 
proceed  to  Sayannah,  submit  his  estimates  and 
certificates,  and  demand  and  receive  the  guar- 
istied  stock  ^reed  to  be  given  to  the  South 
Geoijiia  and  Florida  Raiboad  stockholders  un- 
der nid  agreements  in  terms  of  the  several 
agreements  made  by  the  South  Georgia  and 
Florida  Railroad  Company  with  said  Atlantic 
and  Oolf  Railroad  Company.  Retolved.furiher  : 
diat  the  president  be  and  he  is  hereby  author- 
ized to  make,  execute  and  deliver  all  papers 
necessary  to  carry  out  and  ftilflll  said  agree- 
ments for  a  transfer  of  so  much  of  said  South 
Georgia  and  Florida  Railroad  as  lies  or  is  lo- 
cated between  ThomasviUe  and  Albany,  spe- 
ei»nv  reserving  the  other  franchise  or  ri^ts  of 
building  and  equipping  a  railroad  from  Thom- 
asrille  to  the  Flonoa  kne  under  the  charter  of 
the  SoQth  Georgia  and  Florida  RaUroad  Com- 


I  resolution  was  duly  carried  into  effect 
Aoitly  after  its  adoption,  as  appears  by  a  final 
contract  executed  in  due  form  between  the  Com- 
panies, bearing  date  January  8, 1876,  which  re- 
cited the  several  prior  contracts,  and  the  said 
lewlutions,  and  the  fact  of  their  acceptance  and 
of  the  performance  and  fulfillment  of  the  same, 
and  by  which  the  South  Georgia  &  Florida  R, 
R.  Co.  made  a  formal  conveyance  to  the  Atlan- 
tic &  Gulf  R.  R.  Co.,  its  successors,  and  assigns 
forever,  of  so  much  of  the  South  Georgia  &  Flor- 
ida R.  R  as  lies  or  is  located  between  Thomas- 
vflle  and  Albany,  with  all  the  appurtenances 
teeof,  incladinK  the  franchises  of  the  South 

"  I  &  Flori(&  R.  R.  Co.  to  construct  and 


The  certificates  of  stock  issued  by  the  Atlan- 
tic ft  Gulf  R.  R  Co.  in  pursuance  of  said  con- 
tract were  regular  scrip  certificates  for  preferred 
*x*  in  that  Company,  in  the  following  form  : 
"Atlantic  Sc  Oulf  Railroad,  Georgia:  Special 
goaianteed  seven  ner  cent  stock  issued  under  a 
onttract  with  the  South  Georgia  &  Florida  Rail- 
road Company,  bearing  date  Jan.  2,  1889,  for 
the  construction  of  the  South  Georgia  &  Florida 
Raiboad:  this  is  to  certify  that  Branch  &  Sons 
V  bearer  is  entitled  to  sixty-six  shares,  on 
niiieh  the  par  value  of  f  100  has  been  paid,  of 
the  special  stock  of  the  Atlantic  &  Gulf  Rail- 
Rad  Company,  on  which  Interest  from  date  is 
perpetually  guaranteed  at  the  rate  of  7  p.  c.  per 
aan.,  payable  seml-annnallv,  etc.  Witness,  etc. 
Sealeo,  etc.,  first  day  of  November,  1872. 
(Signed)  John  Scriven,  President: 

Attest,  D.  Macdonald,  Secrettuy." 
No  evidence  was  taken  in  the  case,  and  the 
hcariiw  was  bad  on  bill  and  answer.  It  was 
coDceded  or  at  least  not  controverted  that  the 
intcrveoers  were  holders  of  the  stock  certificates 
M  difaned  in  their  petition,  and  that  said  cer- 
SeelS  Otto. 


tificates  originated  in  the  manner  and  in  fulfllk 
ment  of  the  contracts  therein  set  forth. 

The  court  below  denied  the  prayer  of  the  in- 
terveners and  dismissed  the  petition;  and  went 
on  to  make  a  final  decree  in  the  cause,  ordering- 
a  foreclosure  and  sale  of  the  railroad  of  the  Al- 
bany &  Gulf  Railroad  Company,  with  all  its 
branches,  including  the  branch  m>m  Thomas- 
viUe to  Albany,  subject,  however,  to  all  prior 
mortgage  liens,  including  the  first  and  second 
mortgages  on  the  Thotaiasville  branch.  From 
this  decree  the  interveners  have  appealed. 

The  questions  raised  by  the  appellants,  as 
stated  in  their  brief,  are  as  follows: 

1.  Was  the  ssle  of  a  part  of  the  S.  G.  &  F. 
R.  R.  and  its  franchises  to  the  A.  &  G.  R.  R. 
void,  as  against  public  policy,  and  ultra  tire*  t 

2.  If  not,  did  the  contract  amount  to  any- 
thing more  than  a  lease? 

8.  If  it  was  a  sale,  are  not  the  S.  G.  &  F.  R. 
R.  Co.  and  other  interveners  vendors  with  the 
purchase  money  impaid,  and  hence  entitled  to 
assert  their  right  of  attachment  upon  the  pnn)- 
erty  sold,  in  preference  to  the  claims  of  the 
mortgage  crecutors  of  the  vendee,  the  A.  &  G. 
R.  R.  Co.? 

4  If  the  interveners  are  not  entitled  to  attach 
as  vendors,  are  they  not  ereditori  of  the  A.  &  G. 
R.  R.  Co.,  and  entitled  to  be  paid  out  of  prop- 
erty of  the  debtor  which  is  not  covered  by  the 
mortgage;  and  in  this  case  does  the  mortgage 
cover  the  8.  G.  &  P.  R.  R.? 

6.  If  only  stockholders,  can  they  not  object 
to  the  sale  of  the  S.  G.  &  F.  R.  K.  under  the 
present  proceedings? 

The  court  below  was  of  opinion  that  the  sale 
and  purchase  of  the  road  was  not  void,  nor  u2- 
<ra«re»  of  the  two  contracting  Companies,  with- 
out examining  the  question  of  the  right  of  the 
appellants  to  contest  the  validity  of  the  transac- 
tion. We  will  proceed  to  give  some  examina- 
tion to  that  question. 

The  appellants  are  stockholders  of  the  At- 
lantic &  Gulf  Railroad  Company.  Their  stock 
is  a  preferred  stock,  it  is  true,  entitling  them  to 
interest  on  its  face  before  any  dividends  can  be 
made  to  the  common  stockholders.  But  this  is 
not  inconsistent  with  its  being  stock.  It  is  a 
very  common  thing  in  this  country  to  issue  stock 
of  this  kind.  The  interest  accruing  thereon  is 
in  the  nature  of  a  preferred  dividend,  and  is 
sometimes  so-called.  Though  after  it  has  ac- 
crued it  may  become  a  debt;  so  also  does  a  div- 
idend become  a  debt  after  it  has  been  declared 
and  has  become  payable.  It  has  no  priority 
over  other  debts,  if,  indeed,  it  has  an  equality 
with  them.  And  this  position,  as  stockholders 
of  the  Atlantic  &  Gulf  R.  R.  Co.,  was  voltm- 
tarily  assumed  by  the  appellants.  This  is  true, 
both  of  those  who  purchased  their  stock  at  sec- 
ond hand  and  of  those  who  originally  received 
the  stock.  They  probably  deemed  it  to  their 
interest  to  accept  payment  for  their  work  in  this 
form.  But  again;  not  only  are  they  stockhold- 
ers in  the  Atlantic  &  Gulf  R.  R.  Company, 
but  the  acceptance  of  the  stock  was  an  acknowl- 
edgment of  (be  validity  of  the  contract  between 
the  two  Companies.  The  issue  of  the  stock  was 
in  part  performance  of  that  contract,  and  this 
appears  upon  the  face  of  the  certificates.  After 
thus  acquiescing  in  the  purchase  by  the  Atlan- 
tic &  Gulf  R.  R.  Co.  of  the  branch  railroad  In 
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question,  and  of  the  amalgamatioa  of  stock  inr 
cident  to  eM  purchase;  and  after  the  posses- 
sion and  use  of  said  road  and  its  franchises  by 
the  said  Company  as  a  part  of  its  road  system 
for  a  period  ot  severai  years,  tlie  appellants  are 
estopped  from  questioning  the  validity  of  said 
transaction,  and  cannot  now  repudiate  their 
character  of  stockholders  of  the  Atlantic  &  Gulf 
B.  R.  Company,  and  assume  that  of  stockhold- 
ers of  the  Soutn  Q«»rgia  &  Florida  Railroad 
Company.  To  sustain  such  a  course  on  their 
part  would  have  the  efiFect  of  ripptnK  up  and 
TinraTeling  a  thousand  transactions  which  have 
taken  place  on  the  basis  of  tiie  purdiase  and 
amalgamation  referred  to.  Whatiever  right  the 
State  may  have  to  inquire  into  the  validity  of 
such  purchase  and  amalgamation,  certainly  the 
appellants  have  no  right  in  law  or  in  equity  to 
question  it.  In  law,  they  are  stockholders  of 
uie  purchasing  Company,  in  which  character 
they  neither  can  nor  ao  ask  any  relief;  in  eouity, 
they  are  pardcipaton  in  the  face  of  all  the 
world  in  a  transaction  which  is  conceded  to  have 
iMen  fair  and  supposed  to  be  lawful  at  the  time, 
and  upon  the  faith  of  which  numberless  trans- 
actions in  business,  and  in  the  stock  and  bonds 
«f  the  purchasing  Company,  have  undoubtedly 
been  entered  into.  To  ^ve  to  the  appellants  re- 
lief in  any  form  in  which  it  is  asked,  would  be 
attended  with  injury  and  injustice  to  others  who 
have  innocently  confided  In  the  acts  of  the  ap- 
I>ellants  and  their  associates. 

We  might  safely  stop  here  and  affirm  the  de- 
cree below  on  this  consideration  alone.  But  as 
our  view  of  the  other  questions  which  have 
been  raised  leads  to  the  same  result,  it  may  be 
proper  to  state  the  reasons  therefor. 

The  first  relates  to  the  power  of  the  two  Com- 
panies to  enter  into  the  arrangement  for  the  sale 
and  purchase  of  the  Thomasyille  branch.  The 
power  of  the  South  Georgia  &  Florida  R.R.  Co. 
to  sell  the  road  depends  upon  its  charter,  which 
took  its  origin  in  an  Act  of  the  Legislature,  ap- 
proved January  22,  18S2,  creating  the  Georgia 
Jk  Florida  Railroad  Company,  with  power  to 
-construct  a  railroad  from  Oglethorpe  or  some 
Other  point  on  the  Southwestern  Railroad,  to 
Albany;  also  with  power  to  construct  a  rail- 
road from  Albany  to  Thomasville,  and  from 
thence  to  the  Florida  line  in  the  dir^tion  of 
'Tallahassee;  also  a  plank  or  macadamized  road 
in  connection  with  the  railroad;  and  for  the 
purpose  of  constructing  said  road  or  roads,  pro- 
curing right  of  way,  and  managing  all  its  af- 
fairs, the  said  Company  was  invests!  with  the 
same  powers  and  privileges  granted  to  the  Sa- 
vannah &  Albany  Railroad  Company,not  incon- 
sistent therewith;  and  it  was  enacted  that  the 
said  Georgia  &  Florida  Railroad  Company 
might  at  any  time  incorporate  their  stock  witn 
the  stock  of  any  other  compcmy  on  such  terms, 
as  might  be  mutually  agreed  upon.  The  Com- 
pany was  further  authorized.from  time  to  time, 
to  determine  the  amount  of  stock  necessary  to 
carry  out  its  purposes  and  the  construction  of 
said  road  or  roads.  The  powers  g^ven  in  this 
charter  by  adoption  and  reference  to  the  char- 
ter of  the  Savannah  &  Albany  Railroad  Com- 
pany consisted,  as  expressed  in  the  charter 
of  the  latter  Company,  of  all  the  rights,  privi- 
leges and  immimities  which  by  the  laws  of 
Oeorgia  were  held  or  enjoyed  by  any  incorpo- 
rated railroad  company  or  companies  in  the 
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State;  andbyarefeceoce  to  prior  exiatingcharters 
we  find  that,  so  far  as  relates  to  the  question  in 
hand,  these  powers  were,  "To  have,  purchase, 
possess,  enjoy  and  retain  lands,  rents,  heredita- 
ments, tenements,  goods,  chattels  and  effects,  of 
■witatsoeret  kind,  nature  or  quality  the  same 
may  be,  and  the  same  to  sell,  grant,  demise, 
aliene  or  dJ^HMeof." 

All  the  powers  thus  given  to  the  Ckorgia  & 
Florida  Railroad  Comrany  in  1858  were  con- 
ferred upon  the  South  Georgia  &  Florida  Rafl- 
road  Company  by  an  Act  passed  December  23, 
1857.  By  this  Act  the  South  Georgia  &  Florida 
R.  R.  Company  was  created,  and  the  line  of  road 
which  the  Georgia  &  Florida  Company  was  au- 
thorized to  construct  from  Albany  to  Thomas- 
ville and  thence  to  the  Florida  line,  was  sepa- 
rated from  the  rest  and  granted  to  the  South 
Georgia  &  Florida  Railroad  Company,  which 
Company  was  invested  with  the  usual  powers 
to  purchase,  hold  and  convey  property,realand 
personal,  and  with  specific  power  to  construct  a 
railroad  from  Albany  to  Thomasville,  and  from 
ThomasviDe  to  any  point  on  the  Florida  line, 
and  to  connect  with  any  other  road  at  such 
points  as  they  should  deem  best;  and  it  was  en- 
acted "That  the  provisions  of  the  Act  incorpo- 
rating the  Georgia  &  Florida  Railroad  Company, 
so  far  as  appUcable,  shall  be  applied  to  said 
South  Georgia  &  Florida  Railroad  Company." 
By  reference  and  adoption,  therefore,  the  latter 
Company  became  invested  with  all  the  author- 
ity and  power,  in  regard  to  the  line  betweoi  Al- 
bany and  Thomasvule  and  between  Thomas- 
ville and  the  Florida  line,  which  had  been  con- 
ferred upon  the  Georgia  &  Florida  R.  R.  Co. 
It  seems  to  us  clear  that  these  powers  were  suf- 
ficient to  enable  the  Company  to  sell  its  road 
and  franchises  to  any  company  competent  to 
purchase  them.  As  a  genenil  rule,  it  is  true,  a 
railroad  company,  with  only  the  ordinary  power 
to  construct  and  operate  its  road,  cannot  dis- 
pose of  it  to  another  company.  Legislative  aid 
is  necessary  to  that  end.  But  this  Company  had. 
by  its  charter,  express  power  to  incorporate  its 
stock  with  the  stock  of  any  other  company. 
This  power  has  an  enlarging  effect  upon  the  or- 
dinary power  to  sell  and  dispose  of  property  be- 
longing to  the  Company.  Generally,  the  power 
to  sell  and  dispose  has  reference  only  to  trans- 
actions in  the  ordinary  course  of  business  inci- 
dent to  a  railroad  Company;  and  does  not  ex- 
tend to  the  sale  of  the  railroad  itself,  or  of  the 
f  ranchisesconnected  therewith.  Outlying  laada, 
not  needed  for  railroad  uses,  may  be  sold.  Ma- 
chinery and  other  personal  property  may  be 
sold.  But  the  road  and  franchises  are  generally 
inalienable;  and  they  are  so,  not  only  because 
they  are  acquired  by  legislative  grant  or  in  the 
exercise  of  special  authority  given,  for  the  ape- 
cific  purposes  of  the  incorporating  Act,  but  be- 
cause they  are  essential  lo  the  fulfillment  of 
those  purposes;  and  it  would  be  a  dereliction  of 
the  duty  owed  by  the  corporation  to  the  Stat« 
and  to  the  public  to  part  with  them.  Butwha«, 
as  in  this  case,  power  is  given  to  Incorporate  the 
capital  stock  with  the  stock  of  any  other  com- 
pany, a  very  large  addition  is  made  to  the  or- 
dinary  powers  granted  to  a  company.  In  tiaia 
country,  the  creation  and  exerase  of  such  a 
power  is  well  understood.  It  contemplates  not 
only  the  po^ble  transfer  of  the  railroad  and  its 
franchises  to  another  company,  but  even  the 
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«itiiijiiUunent  of  the  corpontion  itself,  and  Its 
alaarptioB  into  a  different  organization.  The 
Better  power  of  alienating  or  extingoiahinff  all 
m  fnaetdsea,  including  its  own  bemg  ana  ex- 
isteoee,  contains  the  lesser  power  of  aUenatine 
it)  lotd  and  the  franchiseg  incident  thereto  and 
oeeewuT  to  its  operation.  Its  power  of  aliena- 
tion ana  sale  extends  to  a  class  of  subjects  to 
wUdi  it  does  not  ordinarily  apply.  In  view  of 
tbe  htge  power  thus  conferred  upon  the  South 
Oeoigis  a  Florida  Railroad  Cknnpeny,  wecan- 
Dot  doubt  that  it  had  full  power  to  enter  into  the 
ttRogement  made  with  the  Atlantic  Ss  Oolf 
Bubrad  Company  for  the  transfer  of  that  por- 
tion of  its  line  extending  from  Albany  to  Thom- 
sniOe,  including  the  franchise  of  constructing 
tad  vmg  the  same,  and  an  incorporation  of  all 
ita  stock  MBued  for  the  construction  of  s^d  road 
witb  the  stock  of  the  latter  Company. 

h  is  true  that  the  South  Georgia  &  Florida  R. 
&  Oo.  did  not  part  with  its  entire  franchise. 
Bower  was  eimi  to  it  by  its  charter  to  construct 
t  load  from  ThomasTilfe  to  the  Florida  line,  be- 
iag  I  distance  of  about  fifteen  miles  due  south, 
<al  to  connect  with  any  other  road  at  such 
points  as  it  might  deem  best.     But  this  exten- 
aon  is  mentioned  as  a  distinct  enterprise,  has 
never  been  entered  upon,  and  would  have  no 
nine  without  a  oonnecticNH  with  some  railroad 
ii  Florida,  for  which,  so  &r  as  appears,  no  au- 
thority has  thus  far  been  accorded  by  that  State. 
The  authority  to  make  it  is  nominal  only,  if  it 
iat  Dot  entirely  expired  by  lapse  of  time,  and 
coold  be  of  litUe  use  to  the  AUantic  &  Gulf  R. 
R.  Co.,  which  had  a  connection  of  its  own  with 
tlie  Florida  system  of  railroads  at  Live  Oak. 
pe  retention  of  tliis  nominal  franchise  by  the 
Sooth  Georsia  &  Florida  R.  R.  Co.,  which  has 
nerer  issued  any  capital  stock  under  it  or  with 
t  view  to  its  use,  seems  to  be,  in  reality,  a  mere 
diadow  without  any  substance.     All  the  capital 
*)ek  which  tbe  dompany  ever  provided  for, 
WIS  that  which  went  to  the  building  of  the  road 
hm  Thomasville  to  Albany;  ana  that,  at  its 
niy  tnoeptioB,  was  incorporated  with  the  stock 
of  tbe  Albany  &  Gulf  R.  R.  Co.;  the  stock  of 
the  latter  Company  being  issued  and  accepted 
in  the  place  of  it.    So  that,  in  truth,  the  terms 
of  the  charter  have  been  literally  carried  out. 
M  lU  events,  we  think  that  the  arrangement 
made  with  the  latter  Company  was  within  the 
powen  given  to  the  South  Georgia  &  Florida  R. 
K.  Co.;  and  this  arrangement  was  fully  assented 
to  and  acquiesced  in  by  every  subscriber  to  its 
ttock,  as  before  menticmed. 

In  this  connection,  it  is  proper  to  notice  a  fact 
which  has  been  referred  to  by  the  counsel  of  the 
^IVUants  in  support  of  his  views,  but  which 
•«•»  to  us  corroboratiTe  of  the  view  which  we 
hate  taken  of  the  powers  of  tbe  South  Georgia 
^  noiida  R.  R.  Co.  The  original  route  author- 
Bed  to  be  taken  by  its  parent  Coinpany,  the 
fargia  &  Florida  R.  R.  Co.,  extended,  as  we 
we  aeen,  from  Oglethorpe  or  some  other  point 
<n  the  Soothwestem  Railroad,  to  Albany,  with 
•Bthority  also  to  construct  a  railroad  from  Al- 
biay  to  lliomaaville,  and  from  thence  to  the 
"ondaline.  Afterwards,  as  we  have  also  seen, 
inDeoember,  1867,  the  Sooth  Georgia  &  Flori- 
da R,  B.  Co.  was  created,  and  that  portion  of 
the  RMte  extending  from  Albany  southward 
to  Tliomasville  and  the  Florida  line  was  traos- 
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f  erred  to  the  latter  Company  with  all  the  general 
powers  of  the  parent  Company,  among  which 
was  the  power  to  incorporate  its  stock  with  that 
of  any  other  company.  The  norllKm  part  of 
the  original  route,  extending,  from  Albany 
northward,  to  Americus,  a  pomt  of  connection 
with  the  Southwestern  Railroad,  still  remained 
under  the  original  charter;  and  this  part,  be- 
tween thirty  and  forty  miles  in  length,  was  after- 
wards transferred  to  the  Southwestern  R.  R. 
Oo.  with  an  incorporation  of  stock,  similar  to 
what  was  done  Iff  the  South  Georgia  &  Florida 
R.  R.  Co.  with  the  southern  part  of  the  line. 
But  it  seems  that  the  Southwestern  R.  R.  Co.  had 
not  sufficient  unissued  stock  to  pay  for  the  road 
thus  acquned.  Whereupon,  an  Act  was  passed 
by  the  Legislature  "  To  amend  the  charter  of  the 
Southwestern  R.  R.  Co.  and  to  authorize  an  in- 
creaseof  the  capital  stock  of  saidCompany,etc. ," 
bv  which,  after  reciting  the  power  given  to  the 
deorgia  &  Florida  R.  R.  Co.  to  incorporate  its 
stock  with  the  stock  of  any  other  company,  fur- 
ther recited  that  the  latter  Company  bad  agreed 
with  the  Southwestern  R.  R.  Co.  to  incorporate 
its  stock  with  the  stock  of  that  oomponv,  and 
had  delivered  its  railroad  nmning  from  Ameri- 
cus to  Albany  to  the  Southwestern  R.R.C!o.,and 
had  received  stock  of  the  said  Company  to  the 
amount  of  near  $500,000,  and  that  it  thereby 
became  necessary  to  increase  the  capital  stock  of 
said  Southwestern  R.  R.  Co. ;  it  was,  therefore, 
enacted  that  the  latter  Company  be  authorized 
to  issue  stock  in  addition  to  the  amoimt  men- 
tioned in  its  charter  for  any  sum  not  exceed- 
ing $500,000;  and  that  the  road  from  Americus 
to  AIl>any  should  be  considered  part  and  parcel 
of  the  road  of  the  Southwestern  R.  R.  Co. ,  and  be 
liable  to  pay  to  the  State  the  same  tax  that  the 
rest  of  the  Southwestern  R.  R.  Co.  was  liable 
to  pay.  This  arrangement,  which  the  Legisla- 
ture uras  enabled  the  Southwestern  R.  R.  Co. 
to  carry  out,  and  in  doing  so  recognized  its 
validity,  was  precisely  similar  to  that  which 
had  been  made  between  the  South  Georria  & 
Florida  R.  R  Co.  and  the  Atiantic  &  Gudf  R. 
R.  Co.  in  regard  to  the  road  from  Albany  to 
Thomasville.  The  only  diHerence  between  the 
two  cases  was,  that  the  Southwestern  R.  R.  Co. 
had  to  get  power  to  issue  additionalstock,  a 
power  which  the  Atlantic  &  Gulf  R.  R.  Co.  did 
not  need,  as  it  already  had  authority  to  issue 
the  amount  of  stock  required  for  carrying  out 
its  arrangement  with  the  South  Georgia  &  Flori- 
da R.  R.  Co. ;  at  least,  it  is  so  stated  and  is  not 
denied,  nor  is  tbe  contrary  alleged  in  any  of  the 
pleadings. 

The  point  taken,  in  relation  to  the  issue  of 
stock  by  the  Atiantic  &  Gulf  R.  R.  Co.  in  pay- 
ment of  the  road  purchased  by  it,  is,  not  that 
the  Company  had  no  power  to  issue  that  amount 
of  stock,  but  that  it  had  no  power  to  issue  pre- 
ferred stock.  But  it  hardly  lies  in  the  mouth 
of  those  who  received  this  stock  and  who,  for 
several  ^ears,  accepted  the  interest  guarantied 
to  be  paid  thereon,  to  make  this  objection;  es- 
pecially, as  no  other  parties,  neither  the  State 
nor  the  holders  of  the  common  stock,  have  enrer 
objected  to  the  issue  of  this  preferred  stock. 
Without  entering,  therefore,  into  a  discussion 
of  the  abstract  question  whether  a  railroad  com- 
ly  may  not  issue  a  preferred  stock,  when  done 
Ith,  instead  of  issuing  bonds  to  the 
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same  amount,  it  ts  sofficient  to  say  that  the  ap- 
pellants aie  not  in  a  position  to  raise  the  ques- 
tion. 

But,  Buppwing  it  to  be  shown  that  the  Sonth 
Georgia  &  Florida  R  R.  Co.  had  the  power  to 
seU;  had  the  Athtntic  &  Oulf  R  R.  Co.  the 
power  to  buy  the  road  In  question?  The  latter 
Company  was  formed  by  the  amalgamation  of 
two  distmct  Companies  and  became  invested 
with  all  ihe  powers  contained  in  the  charters  of 
both.  These  Companies  were,  flist,  the  Savan- 
nah, Albany  &  Gulf  R  R  Co.,  chartered  in 
1847  under  the  name  of  the  Savannah  &  Albany 
R  R  Co.,  and  second,  the  Atlantic  &  Golf  R 
R  Co.,  chartered  in  1856.  The  first  of  these 
Companies  was  authorized  to  construct  a  rail- 
road oommonication  between  Savannah  and 
Albany,  bv  such  route  as  the  Company  might 
select,  with  such  branch  road  towards  the  north 
and  towards  the  south  from  said  road  to  such 
point  or  points  as  they  might  deem  requisite; 
with  power  aUo,at  any  time,  to  extend  said  road 
to  anv  point  or  points  on  or  across  the  Cliatta- 
hoochee  River.  Besides  the  ordinary  corporate 
powers  given  to  tliis  Comrany,  it  was  invested, 
as  already  mentioned.  "With  all  the  rights, 
privileges  and  immunities  which  by  the  laws  of 
Geor^  are  held  and  enjoyed  by  anv  incorpo- 
rated railroad  company  or  companies."  The 
Georgia  R  R  &  Banking  Co.  had  been  char- 
tered in  1885.  Other  railroad  companies  in 
Georgia,  then  in  existence,  had  power '  'To  have, 

Cxmase,  receive,  possess,  enjoy  and  retain 
ds,  rents,  tenements,  hereditaments,  goods, 
chattels  and  effects  of  whatsoever  kind,  nature 
or  quality;  and  the  same  to  sell,  grant,  demise, 
aliene  or  dispose  of."  See,  Charters  of  Georgia 
R  R  &  Central  R.  R,  Prince's  Digest,  pp.  811, 
826.  The  second  of  the  Companies  consoU- 
dated  as  aforesaid,  to  wit:  the  Atlantic  &  Gulf 
R  R.  Co.,  had  power  to  construct  a  lailroad 
from  a  point  in  Wayne  Coun^,  southwest  of 
Savannah,  to  the  western  bouncbiy  of  the  State, 
south  of  Fort  Gaines,  being  in  a  general  west- 
erly direction  across  the  southern  part  of  the 
State;  but  it  was  provided  that  the  Savannah, 
Albany  &  Gulf  R.  R  Co.,  as  well  as  the  Bruns- 
wick &  Florida  R.  R  Co.,  mig4it  join  their 
tracks  with  that  of  the  Atlantic  &  Gulf  R  RCo. 
The  latter  Company  was  invested  with  all  the 
privileges,  immunities  and  exemptions  granted 
to  the  Central  and  to  the  Geor^  Railroad  Com- 
imnies,  or  either  of  them. 

The  two  Companies,  Savannah,  Albany  & 
Gulf,  and  Atlantic  &  Gulf,  were  consolidated 
under  the  name  of  the  latter  Company  by  virt- 
ue of  an  Act  passed  in  April,  1868,  by  which 
it  was  provided  that  "  The  several  Immunities, 
franchises  and  privileges  granted  to  said  Com- 
panies, l^  their  original  charters  and  the  amend- 
ments thereof  and  the  liabilities  therein  imposed 
shall  continue  in  force." 

From  these  charters  and  laws  It  appears  that 
the  consolidated  Company  had  power  to  con- 
struct a  railroad  from  Savannah  to  the  south- 
western border  of  the  State;  and,  amongst  other 
things,  to  construct  a  railroad  oommiuiication 
between  Savannah  and  Albany,  and  to  make 
branch  roads  towards  the  norUi  and  towards 
the  south :  and,  even  before  the  consolidation, 
the  Savannah  &  Albany  Company  was  author- 
ized to  join  its  tract  to  that  of  the  Albany  & 
Oulf  Company;  so  that  the  line  of  roads,  as 
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finally  located,  cons) 
eluding  the  branch 
bany,  cannot  be  said 
respect  from  the  stri 
designated  by  the  ch 
Companies.  The  m. 
vannah,  under  the  cl 
Albany  Company,  ai 
Wayne  County,  and 
ters,  for  both  Comi: 
use  the  same  track,  v 
and  Bainbridge,  in  tb 
State,  with  a  branch 
wards  the  south  into  ] 
Thomasville  towards 
ing  a  railroad  conn 
and  Albany.  In  nu 
tion  between  Savanr 
nal  charter  of  the  i 
Co.  could  not  be  coi 
connection  should  be 
line.  The  directors ' 
able  discretion  as  to ' 
since  the  snbsequen 
thorized  the  Savanu 
track  with  that  of  I 
Co.,  it  is  clear  that  t 
pony  was  not  regard 
(ire  for  that  of  the  fc 
passed  in  1857,  the 
were  requirred  to  ge 
nah  &  Albany  Co.  o 
line  of  its  contonpl 
have  the  state  subsii 
it;  which  plainly  she 
bany  &  Gulf  road,  w 
Thomasville,  was  re 
limits  of  the  route  i 
Albany  Co.  This  I 
from  ThomasviUe  to 
the  power  and  authc 
&  Albany  Co.  by  its 
lish  a  railroad  com 
and  Albany. 

Then,  since  the  c 
authority  to  constru< 
viile  to  Albany,  an( 
connection  between 
that  way,  and  had  t 
chase  and  receive  p 
ble  kind,  nature  or  < 
by  the  general  objec 
to  hinder  its  purc^ 
gia&FlortdaK.R( 
Thomasville  and  All 
the  issue  of  its  owi 
which,  as  we  have  i 
Florida  R  R  Co.,  ( 
right  to  make  ?  It  i 
tion  is  not  hard  to  ai 
that  the  one  Compi 
chase  this  road  as  n 
had  the  risht  to  sell 
both  was  fully  givet 
which  gave  them  thi 

We  do  not  mean, 
disafOrm  the  genen 
cannot  dispose  of  iti 
poration  without  leg 
think  that  the  autho 
case,  being  fairlr  de 
which  affected  the  ti 
forced  or  strained  c< 
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Tbe  Mcond  ipuetkn  raised  b7  tiie  H»peUant8, 
namely:  whetbeor  the  contract  amotinted  to  anv- 
ilmg  mon  than  a  lease,  has  been  sufflcienuy 
uiweRd  br  what  has  already  been  said.  The 
ImuKtion  D^ween  the  Companies  had  in  view 
ttnuuferof  the  entire  interest  of  the  South  Qeoi^ 
^&FloridaR.R.Co. 

The  third  question  raised  is,  whether  the 
South  Georgia  &  Florida  R.  R  Co.  and  the 
other  interreners,  are  not  vendors  wlioee  pur- 
chaw  iBoney  is  unpaid,  and  who  are  thence  en- 
tUed  to  Msert  a  right  of  attachment  upon  Uie 
property  in  preference  to  the  claims  of  ^emort- 
Bge  eieditors  of  the  Atlantic  &  Gulf  R.  R.  Co. , 
oe  Tendee?  The  original  interveners  are  certain- 
Iviiot  entitled  to  aasimie  any  such  position.  As 
maij  ahown,  their  ttatiu  is  fixed  by  their  own 
choice,  as  stockholders  of  the  Atlantic  &  Gulf 
£  &  Co.  They  are  such  and  nothing  more, 
enept  «s  to  the  interest  due  on  their  stock,  as 
to  vmch  they  are  nottiing  more  than  general 
oediton.  As  to  the  South  Georgia  &  Florida 
B.  R  Co.:  it  has  no  claim  at  all.  It  received 
aD  that  it  stipulated  for.  The  priority  of  its 
booib  and  mortgages  is  fully  conceded;  and  its 
(tod.  ao  for  as  Uie  railroad  in  question  is  con- 
ceraed,  was  inctxporated  with  that  of  the  At- 
iauic  &  Oulf  R.  K.  Co.,  with  which  it  became 
aaalgamated  and  identified.  Its  separate  exist- 
ence pm  tanto  became  merged  in  the  latter 
Compaay.  How  far  it  can  ever  be  galvanized 
imo  new  life  for  the  purpose  of  the  extension 
<d  the  road  from  Th(»nasTiUe  to  the  Florida 
Kae,  it  is  not  necessary  to  inquire.  That  ques- 
tioD  has  nothing  to  do  with  the  one  now  in 
hand. 

The  only  remaining  question  is,  whether  the 
deed  of  trust  or  mortage  given  by  the  Atlantic 
ii  Gulf  Railroad  Company  to  the  complainant 
ud  his  co-trustee  covers  the  railroad  in  ques- 
tion. In  terms,  it  covers  and  pledges  the  entire 
nifainad  of  the  Atlantic  &  OuU  R.  R.  Company 
io  Georgia,  constructed  or  to  be  constructed 
from  Savannah  to  Bainbridge  or  to  and  from 
any  other  points  in  the  State  of  Georgia,  with 
i»»  appurtenances,  with  all  rights  of  way  ac- 
<ruieii  or  thereafter  to  be  acquired  or  obtained, 
and  an  rolling  stoclc  and  machinery  acquired 
or  to  be  there^ter  acquired,  and  all  f  rancnises, 
ngfats  and  i^vileses  ccmnected  with  or  relat- 
TOf  to  aaid  railroad  or  the  construction,  main- 
>eaance  or  use  thereof.  Under  the  settled  rule 
in  regard  to  the  operation  of  railroad  mort- 
lages  on  after  acquired  property,  where  the 
tems  of  the  instrument  extend  to  such  prop- 
<rty,  there  can  be  no  question  that  the  mor^ 
gage  in  tliis  case  did  extend  to  and  cover  any 
poraon  of  road  belonging  to  the  Company  and 
antkorized  by  its  diarter,  which  was  construct- 
ed after  the  mortgage  was  given.  The  oidy 
qaestion  here  is,  whether  &e  rulroad  from 
Thomaavflle  to  Albany  is  fairly  within  this 
ot^ory.  We  have  already  seen  tliat  the  Com- 
pany bad  the  power  to  construct  this  line;  that 
K  was  witiiin  its  chartered  limits.  There  can 
Ik  no  doubt,  theiefcwe,  that  if  the  rood  had  been 
•Mostrocted  by  the  Company  without  any  refer- 
eaoeto  the  Sonth  Georgia  &  Florida  Railroad 
Cmpony,  it  would  have  fallen  directly  with- 
in tae  opsation  of  the  rule  in  question.  In- 
(tBtdof  constructing  it  directly,  the  Atlantic  & 
GnK  R.  R.  Company  procured  its  construction 
See  16  Ono. 


through,  and  by  arrangement  with  and  purchase 
from,  the  South  Georgia  &  Florida  Company. 
Can  this  make  any  difference  ?  When  con- 
structed, the  road  became  part  of  the  system 
of  roads  of  the  Atlantic  &  Gulf  R.  R.  Company, 
as  much  so  as  if  it  bad  constructed  it  independ- 
ently. Aroad  purchased  as  and  for  apart  of  its 
chartered  line  is  no  lexs  a  part  of  its  proper  road 
than  one  built  for  that  purpose.  Provision  was 
made,  it  is  true,  in  the  contract  between  the 
Companies,  for  a  prior  lien  in  favor  of  the  mort- 
gages separately  placed  upon  the  road  thus  ac- 
quired. That  lien  is  conceded  to  he  valid  and 
binding.  But  subject  thereto,  the  mortgage 
given  to  the  complainant  properly  extends  to 
and  covers  this  rrad  as  part  of  the  entire  line 
of  the  Company.  It  is  embraced  in  the  terms 
of  the  mortgage,  and  is  in  law  subject  to  its 
operation.  It  la  port  of  the  lawfully  acquired 
property  of  the  Atlantic  &  Gulf  R.  R.  Com- 
pany, acquired  under  its  chartered  rights  and 
powers.  It  is  the  property  of  no  other  com- 
pany. It  is  subject  to  the  debts  of  no  other 
company,  except  those  which  attached  to  it  by 
virtue  of  the  superior  mortgage  liens  before 
mentioned.  The  appellants,  as  stockholders  of 
the  Company,  equally  with  the  Company  itself, 
are  bound  by  the  mortgage.  Their  claims  are 
inferior  and  subject  to  it.  Their  position  as 
general  creditors,  in  regard  to  any  interest  due 
them,  13  equally  inferior.  They  have  no  equity 
that  can  prevail  against  it. 

The  appellants  have  suggested  several  subsid- 
iary points  which,  regard  oeing  liad  to  the  views 
we  have  already  expressed,  cannot  affect  the  re- 
sult. One  point  is,  that  the  charter  of  the  South 
Georgia  «&  Florida  R.  R.  Co.  expired  in  1872, 
before  the  execution  of  the  final  deed  to  the 
Atlantic  &  Gulf  R.  R.  Co.  We  do  not  under- 
stand that  the  charter  expired  at  that  time,  but 
oidy  that  the  time  limited  for  the  construction 
of  the  road  expired.  If  the  charter  expired, 
how  did  the  Company  become  a  party  to  this 
suit  ?  But  even  if  the  charter  did  expire,  the 
road  was  finished  and  in  possession  of  the  At- 
lantic &  Gulf  R.  R.  Co.  in  1870,  and  the  entire 
transaction  was  then  completed.  The  convey- 
ance executed  in  1876  was  merely  carrying  out 
in  form  what  was  already  completed  and  car- 
ried out  in  substance.  But  how  can  this  objec- 
tion avail  the  appeUants  in  any  view  of  the  case  7 
What  right  have  they  to  object  to  the  convey- 
ance ?  Its  only  purpose  was  to  carry  out  what 
they  and  all  the  parties  concerned  consented  to 
and.  acquiesced  in  long  before.  And  in  their 
position,  as  stockholders  of  the  Atlantic  & 
Gulf  R.  R.  Co.,  it  does  not  lie  in  their  mouths 
to  object  that  the  South  Georgia  &  Florida  R 
R.  Co.  unlawfully  exercised  corporate  powers, 
when  it  completed  the  performance  of  its  obli- 
gation to  the  Atlantic  &  Gulf  R.  R  Co. 

But  it  is  unnecessary  to  pursue  the  subject 
further.  W«  Me  nothing  in  the  pointe  raised  on 
the  appeal  to  intalidate  the  decree  of  the  Circuit 
Oowfi. 

Ihe  decree  it,  thertfore,  affirmed. 


True  copy.   Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  U.  8. 
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STn>BS)IX  COUBT  OF  THX  UXITKD  StATU, 


UNITED  STATES,  On  Behalf  of  Datid  D. 
PoRTXR  BT  AL.,  Officen  and  Men  of  the 
North  Atlaktic  Squadboh.  Appt, 
e. 

THE  STEAM  VESSELS  OF  WAR,  SEA- 
BOARD, TEXAS,  BEAUFORT  bt  al. 

(See  S.  C,  "Porter  v..Unaed  &aUi,^  M  Otto,  BOfT-aW.) 

Hiie  money  or  bounty,  when  aUoieed — Aet  cf 
1864 — inland  waier* — riven,  vTien  inland. 

1.  Price  money,  or  bounty  in  lieu  of  it,  ia  not  al- 
lowed by  the  laws  of  Oonfcreaa,  where  veoels  of  the 
enemy  are  captured  or  destroyed  by  the  navy  with 
the  oo-operauon  of  the  army. 

2.  Bounty  money  cannot  be  recovered  underthe 
Act  of  JuneSO,  WSL  tot  the  deetructlon  of  confeder- 
ate veaaela  upon  inland  waten  of  the  United  States. 

8.  The  term  "  inland  "  applies  to  all  waters  of  the 
Tnited  States  upon  which  a  naval  force  can  iro, 
other  than  bays  and  harbon  on  the  sea  coast. 

i.  Rivers  across  which  one  can  see  are  Inland  wa- 
ters, although  the  tide  may  ebb  and  flow  for  miles 
above  their  mouths. 

[No.  141.] 
Submitted  Jan.  S,  1883.    Decided  Jan.  15, 1883. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  liistory  and  facts  of  the  case  fully  ap- 
pear in  the 

Statement  of  the  case  by  Mr.  JutUoe  Field: 

This  was  a  proceeding  termed  a  libel  of  in- 
formation, filed  in  the  Supreme  Court  of  the 
District  of  Columbia,  on  behalf  of  the  admiral 
and  oflScers  and  men  of  the  North  Atlantic 
Squadron,  to  recover  the  botmty  provided  by 
the  Act  of  Congress  of  Jime  80, 1864,  regulating 
prize  proceedings  and  the  distribution  of  prize 
money.     18  Stat,  at  L.,  806. 

The  11th  section  of  that  Act  decUkres  "That 
a  bounty  shall  be  paid  by  the  United  States 
for  each  person  on  board  any  ship  or  vessel 
of  war  belonging  to  an  enemy  at  the  com- 
mencement of  an  engagement,  which  shall  be 
sunk  or  otherwise  destroyed  in  such  engage- 
ment by  any  ship  or  vessel  belonging  to  the 
United  States,  or  which  it  may  be  necessary  to 
destroy  in  conseciuence  of  inluries  sustained  in 
action,  of  $100,  if  the  enemy  s  resael  was  of  in- 
ferior force,  and  of  $200,  if  of  equal  or  superi- 
or force,  to  be  divided  among  the  offloen  and 
crew  in  the  same  manner  as  prize  money:  and 
when  the  actual  number  of  men  on  board  any 
such  vessel  cannot  be  satisfactorily  ascertainea, 
it  shall  be  estimated  according  to  the  comple- 
ment allowed  to  vessels  of  its  class  in  the  Navy 
of  the  United  States;  and  there  shall  be  paid  as 
boimty  to  the  captors  of  any  vessel  of  war  capt- 
ured from  an  enemy,  which  thev  may  be  in- 
structed to  destroy,  or  which  shall  be  immedi- 
ately destroyed  for  the  public  interest,  but  not 
in  consequence  of  injuries  received  in  action, 
$60  for  every  person  who  sludl  be  on  board  at 
Uie  time  of  sucn  capture." 

The  libel,  in  substance,  alleges  that,  between 
the  8th  of  October,  1864,  and  the  28th  of  April, 
1866,  the  North  Atlantic  Squadron,  consi^ng 
of  eleven  ships  of  war,  which  are  mentioned, 
was  under  the  command  of  David  D.  Porter, 
now  Admiral  of  the  Navy;  that,  by  orders  of 
the  President  of  the  United  Stat«e  and  of  the 
Secretary  of  the  Navy,  he  ascended  the  James 
and  York  Rivera,  in  Virginia,  with  the  vessels 
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composing  Us  squa^ 
pelling  the  naval  and 
federate  Stales  from 
in  the  capture  of  Rii 
April  1,  1866,  the  0« 
struct  the  passage  c 
along  those  riven  bt 
defense;  had  causec 
streams  and  trees  to  1 
and  had  placed  in  tb 
of  the  defenses  of  Ric 
batteries,  steam  ram 
and  armed  steamers, 
tioned  by  name;  tha 
structions  from  the 
forces  of  the  Confe 
the  vessels,  and  can 
others  to  prevent  th 
possession  of  the  Un 
vessels,  which  are  na 

The  libel  further  i 
the  enemy,  aided  by 
and  the  obstructions 
superior  force  to  thi 
Admiral  Porter;  anc 
Congress  of  June  80, 
fleers  und  men  of  thi 
a  botmty  of  $900  a 
enemy's  vessels  at  thi 
gagement  It,  therel 
ty  may  be  allowed  I 
mating  the  numerici 
the  court  will  take  i 
judge  that  all  person 
as  those  on  the  wate 
States  naval  forces  in 
held  to  have  been  on 
sels,  and  treated  as  a 
thermore,  as  it  will  1 
stances  impossible,  1 
time  and  from  other  i 
of  men  that  were  on 
sels  when  the  engage 
prays  that  snchrorce 
ing  to  the  complemc 
8^  of  the  same  ca 
United  States. 

Upon  this  libel,  pi 
sued  to  the  Secretar 
him  of  the  commei 
subsequently,  testim 
and  such  proceeding 
decree  in  favor  of  th< 
Court  of  the  Distric 
admiralty,  and  held 
case  being  subsequei 
couri,  the  decree  wai 
missed. 

From  the  decree 
brought  by  appeal  tc 

Mewrt.  Jerome  1 
ler,  Enoch  ToUen  and 

Mr.  a.  F.  PhilU] 
pellees. 

Mr.  JuMa  Field 
the  court: 

Two  objections  ai 
the  bounty  claimed  1 
the  destruction  of  tl 
effected  by  the  join 
navy;  the  other,  that 
waters  of  the  United 
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For  the  determination  of  tlie  first  of  these  ob- 
jectiODS,  it  will  be  necessary  to  consider  the 
moTements  of  Uie  fleet  under  command  of  Ad- 
adial  Porter,  immediately  preceding  the  capt- 
VK  of  Richmond.  The  record  enables  us  to 
do  this,  aliliooj^aflScers  present  on  the  vessels 
Marin  their  recollection  of  dates. 

On  the  morning  of  April  i,  1866,  Qeneral  Lee, 
oomnuuiding  the  enemy's  forces  around  Rich- 
mmd,  informed  the  confederate  authorities  that 
ke  dKioM  immediately  withdraw  his  lines  and 
eneuate  the  city.    The  withdrawal  and  evao- 
artjon  took  iilace  on  the  evening  of  that  day. 
Iifonnation  of  his  purpose  was,  undoubtedly, 
commanicated  to  Admkal  Porter  soon  after  it 
WIS  generally  known  in  Richmond,  which  was 
tcfoienoon.  At  that  time  there  were  in  James 
IBT«r,for  some  miles  below  Richmond,  obstruc- 
tJons  which  the  Confederates  had  placed  to  pre- 
sent the  ascent  of  the  Union  fleet.  V  essels  filled 
villi  tfone  had  been  sunk  and  numerous  torpe- 
doMpIanted  in  the  stream.   Batteries  had  also 
lieen  cKcted  akwg  the  river.    Some  of  the  ob- 
Mractitns  were  Just  above  the  lower  end  of  what 
WM  known  as  Dutch  QaD  Canal  about  sixteen 
mOei  by  the  river  from  Ridunond,  which  were 
origintlly  placed  there  bv  the  Confederates,  and 
tttawaioa  maintained  dt  the  forces  of  the 
United  States    Two  miles  above  them  was 
Bowletfs  confederate   battery.    EiKht  miles 
thnre  the  Dutch  Oap  Canal  was  Chainn's  Bluff, 
•nd  rnie  mile  above  that  on  the  opposite  side  of 
the  tiver  was  Drury's  Bluff,  seven  miles  below 
BichmoiML  General  Lee's  lines  extended  across 
the  river  between  the  two  bluffs,  and  below 
them.  Above  the  obstructions  near  Dutch  Oap 
Oual  several  confederate  vessels  of  war  were 
sUdoned.    When  Qeneral  Lee  was  compelled 
to  abandon  his  lines,  orders  were  given  that  the 
bstteries  on  James  River  should  bie  withdrawn 
•nd  the  confederate  vessels  destroyed. 

As  soon  as  Admiral  Porter,  on  the  2d  of 
April,  was  informed  or  had  reason  to  believe 
tnt  Geaenl  Lee  intended  to  retreat  from  Rich- 
noad,  he  gave  codars  for  the  removal  of  the  ob- 
itinctions  in  the  river,  and  for  his  vessels  to 
open  file  on  the  confederate  batteries  within 
laue,  and  to  push  on  through  the  obstructions 
u  ust  as  they  were  carried  away,  first  sending 
boats  ahead  to  remove  the  torpedoes.  These 
nden  were  carried  out  with  great  gallantry  and 
^iiit;  a  heavy  fire  was  opened  on  the  batteries 
ud,  daring  toe  following  night,  a  channel  was 
at  tiuou^  the  obstructions.  Soon  after  the 
Seet(K)ened  fire  the  enemy,  to  prevent  the  capt- 
meof  his  vessels,  commenced  destroying  them, 
Mting  file  to  someof  them  and  blonmig  up 
othen.  On  the  next  day,  the  8d,  the  fleet  passed 
throoj^  the  obstructions  and  moved  up  to 
Dnuy's  Bluff,  capturing  one  of  the  enemy's  ves- 
tds  wbJch  had  not  been  destroyed,  the  iron-clad 
IBI,  Texas.  Another  of  the  enemy's  vessels, 
Ik  Beaufort,  was  subsequently  captured  fur- 
ther tm  the  river.  At  Drury's  Bluff,  the  vessels 
woe  detained  by  the  obstructions  until  the  4th. 
Ob  that  day  the  Admiral,  acconrranied  by 
Pteadent  Lincoln,  proceeded  up  to  Richmond. 
*M»f^gh.  in  the  movements  of  the  Admiral's 
fleet  in  its  aaoent  of  James  River  and  in  its  at- 
tack oQ  the  batteries,  he  was  not  assisted  by  the 
•ctoal  presence  of  any  portion  of  the  Army  of 
the  United  8t»tM,  so  that  the  capture  of  the 
two  vessels,  Th& 'Texas  and  The  Beaufort,  and 
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the  destruction  of  the  other  vessels,  may,  in  that 
sense,  be  said  to  have  been  effected  by  his  fleet 
alone,  yet,  without  the  aid  of  the  army,  the  re- 
sult mentioned  wotdd  not  probably  have  been 
accomplished.  Certainly  its  movements  con- 
tribute most  essentially  to  the  success  of  the 
fleet.  For  several  months  it  had  been  lying 
near  Richmond,  under  the  command  of  General 
Grant,  with  the  avowed  purpose  of  capturing 
that  city  and  of  destroying  the  confederate 
forces.  The  result  of  the  battle  of  Five  Forks, 
on  the  first  of  April,  satisfied  the  confederate 
commander  that  he  could  not  hold  his  lines 
and  protect  Richmond.  The  withdrawal  of  hi» 
troops  and  the  evacuation  of  Richmond  fol- 
lowed. Had  they  not  been  thus  forced  to  re- 
tire and  his  lines  had  continued  to  cross  James 
River  between  Chaffin's  Bluff  and  Drury's 
Bluff,  it  would  have  been  almost  if  not  quite 
impossible  for  the  fleet  of  Admiral  Porter  to  as- 
cend the  river.  The  fire  of  the  shore  batteries, 
with  the  assistance  of  the  confederate  troops 
near  by,  would  have  checked  any  advance,  sup- 
ported, as  they  would  have  been,  by  tjae  confed- 
erate vessels  and  the  torpedoes  in  the  stream. 
It  is  plain,  therefore,  that  whatever  was  accom- 
plished by  the  fleet  of  the  Admiral,  in  James 
River,  on  the  2d  and  8d  days  of  April,  1865, 
must  be  considered  as  the  result  of  the  co-oper- 
ative action  of  both  the  army  and  the  navy.  It 
matters  not  that  the  movements  of  the  army 
were  miles  distf^it  from  the  operations  of  the 
fleet.  They  relieved  that  fleet  from  resistence 
which  might.and  probably  would,have  defeated 
any  attempt  to  ascend  the  river  above  the  shore 
batteries,  and  destroy  the  armed  vessels  of  the 
enemy. 

Prize  money,  or  bounty  in  lieu  of  it,  is  not 
allowed  by  the  laws  of  Congress  where  vessels 
of  the  enemy  are  captured  or  destroyed  by  the 
navy  with  the  co-operation  of  the  army.  To 
win  either,  the  navy  must  achieve  its  success 
without  the  direct  aid  of  the  army,  by  maritime 
force  only.  Ko  pecuniary  reward  is  conferred, 
for  anything  taken  or  destroyed  by  the  navy, 
when  it  acts  in  conjiuction  with  the  army  m 
the  capture  of  afort&ed  position  of  the  enemy, 
thouj^  the  meritorious  services  and  gallant  con- 
duct of  its  officers  and  men  may  lustly  entitle 
them  to  honorable  mention  in  the  uistory  of  the 
country.  T/i«  Sifw,  13  "WaU.,  889  [80  U.  8., 
XX.,  605]. 

The  second  objection  to  a  recovery,  that  the 
destruction  of  the  confederate  vessels  was  ef- 
fected upon  inland  waters  of  the  United  States, 
is  equally  clear,  if  the  term  "property"  used  in. 
the  7th  section  of  the  Act  of  1884,  can  be  con- 
strued— as  counsel  seem  to  take  for  granted — to 
embrace  public  vessels  of  the  enemy.  That 
Act  provides,  among  other  things,  for  the  col- 
lection of  captured  and  abandoned  property, 
and  is  in  addition  to  the  Act  on  that  subject  of 
March  13,  1868.  18  Stat,  at  L.,  877;  12  Stat. 
at  L.,  820.  The  7th  section  declares,  "That  no 
property  seized  or  taken  upon  any  of  the  inland 
waters  of  the  United  States,  by  the  naval  forces 
thereof,  shall  be  regarded  as  maritime  prize ;  but 
all  property  so  seized  or  taken  shall  be  prompt- 
ly delivered  to  the  proper  oflJcers  of  the  courts, 
or  as  provided  in  this  Act  and  in  the  said  Act 
approved  March  12,  1868." 

The  term  "inland"  as  here  used  was  evident- 
ly intended  to  i^ply  to  all  waters  of  the  United 
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Statee  upon  which  a  naval  force  could  go,  other 
than  bays  and  harbors  on  the  sea  coast.  In  most 
instances,  property  of  the  enemy  on  them  could 
be  taken,  if  at  all,  by  an  armed  force,  without 
the  aid  of  vessels  of  war.  These  were  seldom 
required  on  such  waters,  except  when  batteries 
or  fortified  places  near  them  were  to  be  attacked 
In  conjunction  with  the  army.  As  observed  by 
the  court  in  the  case  of  The  Cotton  Plant,  Con- 
gress probably  anticipated,  in  view  of  the  state 
of  the  war  when  the  Act  was  passed,  that  most 
of  the  captures  on  the  rivers  would  be  made  by 
the  army.  10  Wall.,  577  [77  U.  8.,  XIX.,  983]. 

James  River  is  an  inland  water  in  any  sense 
which  can  be  given  to  the  term  "inland."  It 
lies  within  the  body  of  coimtlea  in  Virginia. 
For  miles  below  Richmond  and  below  the  ob- 
structions mentioned,  a  person  can  see  from 
one  of  its  banks  what  is  done  on  the  other. 
Rivers  across  which  one  can  thus  see  are  inland 
waters.  It  matters  not  that  the  tide  may  ebb  and 
flow  for  miles  above  their  mouths;  that  fact 
does  not  make  them  any  part  of  the  sea  or  bay 
into  which  theymay  flow,  though  they  may  be 
arms  of  both.   U.  8.  v.  Oruah,  6  Mason,  290. 

Decree  affirmed. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  S. 

Clted-108  U.  8.,  101 ;  118  U.  8.,  TIB. 


.Eb  J^rte: 
In  the  Matter  of  8ELAH  C.  CARLL,  Peti- 
tioner. 

(See  s.  c,  IS  Otto,  sa-fiss.) 

Power  of  review  on  habeas  corpus. 

The  Juriadiotlon  of  this  court  to  review  the  judv- 
mentsof  the  Inferior  courts  of  the  United  States  ui 
criminal  coses,  by  the  use  of  the  writ  of  hobeofi  eor- 
pua  or  otherwise.  Is  limited  to  the  single  question  of 
the  power  of  the  court  to  oonunit  the  prisoner  for 
the  act  of  which  he  has  been  convicted. 

[No.  7,  Orig.] 
SubmiUed  Jan.  S,  X88S.  Decided  Jan.  IS,  188S. 


APPLICATIONS 
a  wilt  of  habeat 

This  case  comes 
application  for  writs 
tKn-a/ri. 

The  petitioner,  Ca 
victed  m  the  Circu 
District  of  New  Tori 
lated  section  5431  c 
the  United  States,  in 
published  to  and  upo 
olis  of  the  City  of  ] 
defraud  the  said  be 
United  States,  deacri 
therein  alleged  to  be  \ 
teifeited  and  altered. 

Mr.  A.  J.  Dittex 

No  opposing  count 

Mr.-Ohi^Juttice^ 
ion  of  the  court: 

Thit  appUetOion  it 
casion  to  say  at  the 
Ourtie  [anie.SSZ],  th 
power  to  review  the 
courts  of  the  United 
the  use  of  the  writ 
wise.    Our  jurisdicti 

auestion  of  the  pow 
le  prisoner  for  the 
convicted."  This  ru 
Lange,  18  Wall.,  1< 
Exjxvrte  Bowland,  1( 

The  grounds  of  tl 
stated  in  the  petition 
had  no  jurisdiction  t 
offense  of  which  he  1 
commit  him  to  prisoi 

1.  The  instrument 
ment  and  charged  V 
on  their  face  that  the 
tions  of  the  United 
ine,  possessed  no  val 

3.  It  was  concedei 
struments  set  forth  i: 
nine  registered  bom 


Note.— TTTiot  Questions  may  be  eoiwidered  on  loHt 
of  habeas  corpus. 

Habeat  corpus  is  a  remedy  for  every  Illegal  impris- 
onment. Com.  T.  I/Wky,  1  Watts,  W ;  S.  C,  36  Am. 
Dec.,  47. 

The  writ  of  haJteax  cik^jim  cannot  bo  used  as  a  writ 
of  error  to  correct  mistukes  or  irregularities  of 
other  tribunala.  Ex  parte  Virfrinia,  100  U.  8.,  XXV., 
676;  £x  iiarlf  Biebold,  lOU  U.S.,  XXV.,  717:  State 
V.  Towle,  42  N.  H.,  .'541 ;  State  v.  Bhattuck,  45  N.  H., 
211 ;  Ex  parte  McCiilIough,  35  Cal..  97 ;  Ex  parte  Hajt- 
mnn,  44  Cal.,  K ;  Ex  i>ai-te  Max,  44  Cal.,  S;» ;  Darrah 
V.  Westerlage,  44  Tex.,  388 ;  Ex  parte  Schwartz,  2 
Tex.  App„  74;  Ex  parte  Oliver,  3  Tex.  App..  345; 
Griffln  V.  .State,  5  Tex.  App.,  457 ;  Emanuel  v.  State, 
aOMlaa.,  827;  Matter  of  Eaton,  27  Mich.,  1;  .Smith's 
Petition,  2  Nev.,  338;  Ex  parte  Winston,  9  Ner..  Tl. 

A  state  court  may,  upon  haheas  corpus,  inquire 
into  the  validity  of  any  detention  of  liberty  whioh 
ItlBatterapted  to  Justify  tinder  authority  from  UnN;- 
ed  Statei?,  as  the  validity  of  an  enlistment.  State  v. 
Dimick,  12  N.  H.,  194;  S.  C,  37  Am.  Dec..  197. 

The  question  of  Kuilt  or  innocence  will  not  be  ex- 
amined on  luilHtM  corpuK.  Hurd,  Hab.Corp.,  2d  ed., 
316 ;  People  v.  Martin,  1  Park.  Cr.  189 ;  People  v.  Hul- 
loft,  5  Park.  Cr.  81 ;  People  v.  Dixon,  4  Park.  dr. 
54;  S.  C,  3  Abb.  Pr.,  398. 

niosrsilities  and  not  irrcpularitles  will  be  Inquired 
into.  Et  iiarte,  Shaw,  7  Ohio  St.,  81 ;  Jnre  Farnhnm, 
3  Col.,  545;  Ex  parte  Van  Hafran,  25  Ohio  St.,  4a»: 
Ex  parte  Gibson,  31  Cal.,  619 ;  Ex  parte  Schwartz,  2 
Tex.  App.,  74;  Ex  parte  McGill,  6  Tex.  App.,  498. 

Mere  errors  will  not  bo  inquired  Into,  rt  the  court 
had  jiuisdlction  and  did  not  exceed  It,  the  inquiry 
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will  be  carried  no  fur 
Park.  Cr.,  650 ;  Matter 

Sic  v.  McCormiek,  iPs 
i  Wis..  177 ;  Matter  of 
pie  v.  Liscomb,  60  N.  'X 
Williamson's  Case,  28  ] 
Allen,  191 ;  Nauer  v.  Tl 
Bnsluicll,  9  Ohio  St.,  7! 

Tlio  questl<m  of  Jurii 
quirv  upon  a  writ  of  hi 
terlage,  44Tex.,  388;  C 
R12 :  In  re  Booth,  3  Wi 
8  Wis.,  1.57 ;  In  re  Blair 
6  Wis.,  288 ;  Falvey  v. 
Bovle,  9  Wis.,  264 ;  In 
Sender,  41  Wis.,  .517;  J 
880 :  Miller  v.  Snyder,  6 
Him,  214. 

Prisoner  may  be  dlsi 
the  court  under  whose 
risdiction.  Cases  lost  c 
Woods,  428. 

The  objection  that  t 
prisoner  was  convicte 

rmd  Jury  will  not  be 
resrular  on  its  face. 
Ann.,  82 ;  Ex  parte  Tw 
The  title  to  office  of 
prisoner  was  committ* 
So6«is lorj'""-  Ex  p<K 
ter  of  Prime,  1  Barb.,  34 
162;  GrifBn'B  Case,  Ch 
Supp.,  623 ;  Ex  parte  O 
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«om[daioed  of  consisted  in  erasiDg  the  name  of 
the  original  payee  and  sulMtitnting  tliat  of  the 
prjaooer. 

All  the  bonds  described  in  the  indictment, 
«zcept  tliat  in  the  third  count,  purported  to 
hire  been  issued  under  the  Act  of  July  14, 1870, 
[16  Stat,  at  L.,  372],  ch.  266,  as  amended  by 
the  Act  of  January  20,  1871  [16  Stat,  at  L., 
899],  ch.  2S.  This  Act  provides  for  an  issue  of 
bonds  by  the  Secretary  of  the  Treasury  in  such 
form  as  he  may  prescribe.  Tl>e  bonds  now  in 
question  appear  to  be  signed  bv  the  Register  of 
the  Treasury  and  not  by  the  WBcretary.  They 
sbo  have  the  imprint  and  impression  of  the  seal 
of  the  Department  of  the  Treasury  of  the  United 
8lttes.  In  the  indictment  it  is  averred  that 
the  oounterfeita  were  of  bonds  of  the  United 
States.  This  is  enough  for  the  purposes  of  the 
jurisdiction  of  the  circuit  court.  Whether  the 
beads  counterfeited  are  in  the  form  of  those 
sctoally  issued  by  the  Secretary  of  the  Treas- 
my  oiider  the  auuority  of  tlie  Act  referred  to, 
H  a  question  of  fact  to  be  established  on  the 
trial .  Errors  committed  on  the  trial  of  this 
iaaae  do  not  deprive  the  court  of  its  power  to 
imprison  upon  conviction  and,  as  has  been 
ieeo,  such  errors  are  not  subject  to  correction 
beie,  eidier  in  the  present  form  of  proceeding 
or  any  other. 

Wlut  has  just  been  said  applies  equally  to 
the  instrument  described  in  the  third  count, 
which  purports  to  be  agned  by  the  acting  Reg- 
ister of  the  TreasiuT.  By  the  Act  of  February 
M,  18C3  [12  Stat  at  L.,  656],  ch.  45,  thePies- 
ideat  was  authorized  to  designate  some  officer 
in  a  department  to  perform  the  duties  of  an- 
otlier  in  case  of  death,  resignation,  al>sence  or 
nckneas. 

The  second  ground  of  application  presents 
no  jurisdictional  question.  The  incUctment 
cbaijed  the  raisoner  with  a  crime  against  the 
kwi  of  the  United  States;  U.  8.  v.  Mangold, 
9  How.,  640;  and  we  have  nothing  to  do  with 
questfcjos  aiiring  on  the  evidence  presented  to 
soaain  the  chaiige. 

True  copy.    Test: 

I B.  HoKenney,  Clerk,8up.  Court,  TT.  8. 
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8.  D.  M£LX£R  BT  AL.,  Fiff*.  in  Bit., 
XATIONAL  BANK  OF  LANCASTER 

■TAI.. 

'See8.a**jnBerv.£afiC(Mler  Bank"l«  Otto, 842- 
54B.) 

JuritdieOon  oeer  ttaie  judgment. 

T>  gtf  Jnrisdlotion  to  this  court  over  a  state 
Miaant,  the  party  olalmlng  a  federal  rltrht  de- 
■Mbr  the  Jadsment  most  claim  the  rlffht  for  bim- 
sttf  sad  not  fw  a  third  peiaoD  In  whose  titie  he  has 

[No.  1178.] 
SabmiUed  Jan.  3, 1883.    Decided  Jan  IS,  1883. 

rr  ERROB  to  the  Oooit  of  Appeals  of  the 
9tate  of  Kentuckv. 

The  history  and  facts  of  the  case  appear  in 
the  optaioa  of  the  court. 
See  16  Otto.  V.  8.,  Book  27. 


On  motion  to  dismiss. 

Metsrt.  R.  T.  Merrlek  and  H.  F.  Horria, 
for  defendants  in  error,  in  support  of  motion. 

Meetrt.  P.  PhlllhM  and  W.  Hallett 
Phillips,  for  plaintifn  in  error,  contra. 

Mr.  Ohuf  JittHee  Waite  delivered  the  opin- 
ion of  the  court: 

'  From  this  record  it  appears  that  one  S.  W. 
Miller,  being  insolvent,  made  an  assignment  of 
his  property  to  M.  J.  Durham,  trustee,  for  the 
benefit  of  lils  creditors.  The  trustee  afterwards 
instituted  a  suit  in  the  Boyle  Circuit  Court  of 
Kentucky,  to  enforce  his  trust.  To  this  suit, 
8.  D.  Miller  and  E.  B.  Miller,  two  of  the  pres- 
ent appellants, were  parties;  and  in  due  course 
of  proceeding  a  decree  was  entered  for  the 
sale  of  the  assigned  property.  In  this  decree  it 
appears  that  S.  D.  Miller  and  E.  B.  Miller,  who 
were  then  in  possession  of  part  of  the  premises 
under  a  lease,  were  permitted  to  hold  until  the 
Slst  of  December,  1880,  but  it  was  added:  . 
"  Said  S.  D.  Miller  and  Ed.  B.  Miller  agree  to 
give  said  trustee  the  full,  entire  and  peaceable 
possession  of  the  house  and  lands  they  use  and 
occupy,  on  or  before  the  Slst  day  of  December 
next,  and  on  their  failure  so  to  do,  the  trustee, 
Durham,  may  have  a  writ  of  habere  facia*  pot- 
teetionam  against  each  of  them,  and  the  clerk  of 
this  court  is  nereby  directed  to  issue  the  same." 

Under  tWs  decree,  the  property  now  in  ques- 
tion was  sold  and  duly  conveyed  to  the  First 
National  Bank  of  Danville.  The  Danville 
Bank  afterwards  sold  and  conveyed  the  prop- 
erty to  the  National  Bank  of  Lancaster,  a  muik 
organized  under  the  national  banking  law.  Tit. 
uai..  Revised  Statutes.  After  these  convey- 
ances were  made  a  writ  was  applied  for,  under 
the  decree,  in  betialf  of  the  Lancaster  Bank, 
and  issued  to  John  Meyer,  sheriftof  the  county, 
commanding  him  to  take  the  possession  of  the 
property  from  S.  D.  Miller  and  £.  B.  Miller, 
and  deliver  it  to  Durham,  the  trustee.  There- 
upon 8.  D.  Miller,  E.  B.  Miller  and  John  W. 
Miller,  the  last  of  whom  had  in  some  way  sot 
into  the  possession  of  the  property  after  the  de- 
cree, filed  a  petition  in  the  Boyle  Circuit  Court 
ag^nst  the  Lancaster  Bank  and  the  sheriff,  to 
enjoin  the  execution  of  the  writ,  on  the  ground 
that  it  was  issued  without  authority  and  was 
void.  In  this  petition  it  was  alleged  that  the 
Lancaster  Banknad  no  power  under  its  charter 
to  take  and  hold  the  property  and  that,  con- 
sequenUy,  the  deed  to  it  was  inoperative  and 
void.  Inhere  wore  also  allegations  of  irregular- 
ity in  the  form  of  the  writ,  and  that,  since  the 
decree,  Durham,  the  trustee,  had  sold  and  con- 
veyed the  property  to  the  Danville  Bank.  To 
this  petition,  the  Lancaster  Bank  filed  an  an- 
swer and  counterclaim.  In  the  counterclaim, 
the  Bank  set  up  its  title  through  the  sale  under  . 
the  decree.  The  prayer  was,  that  the  petition 
of  the  plaintiffs  be  dismissed  and  for  a  judg- 
ment for  recovery  of  possession.  Upon  the 
hearing,  the  writ  which  had  been  issued  was 
set  aside  for  irregularity,  but  a  new  writ  was 
awarded  the  Bank.  From  a  judgment  to  that 
effect  an  appeal  was  taken  to  the  Court  of  Ap- 
peals of  Kentucky,  where  the  judgment  was 
affirmed.  To  reverse  this  judgment  of  affirm- 
ance, the  present  writ  of  error  was  brought. 

Our  jurisdiction  depends  on  the  question 
whether  the  plaintiffs  in  error  have  been  deni^  , 
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by  the  judginent  below,  any  "title,  right,  priv-  in  the  Danvj 

ilege  or  immunity  gpedally  set  up  or  claimed  "  is  not  claim 

under  the  bonking  Act.  As  eaily  as  1809  it  was  privilege  or 

held  by  this  court  in  Owing*  t.  Norwood,  5       7%o  motio 

Crancb,  844,  that,  in  order  to  give  us  luriadio- 

tion  in  this  class  of  cases,  the  right,  title  or  im- 

munitv  which  is  denied  must  grow  out  of  the 

Constitution,  or  a  treatr  or  statute  of  the  United 

States  relied  on.    Under  this  rule  iurisdiction 

was  not  taken  in  that  case,  although  it  was  an 

action  of  ejectment  by  Norwood's  lessee,  and 

the  record  showed  that  an  effort  was  made  to 

defeat  the  recovery  because  of  an  outstanding 

title  in  a  third  person  adverse  to  Norwood  ana 

grotected  by  a  treaty.  Chx^_  JiuUee  Marshall, 
1  speaking  for  the  court,  said:  "  Whenever  a 
right  grows  out  of  or  is  protected  by  a  treaty, 
it  IS  sanctioned  against  all  the  laws  and  judicud 
decisions  of  the  States,  and  whoever  may  have 
this  right,  is  to  be  protected.  But  if  the  per- 
son's title  is  not  affected  by  the  treaty,  or  if  he 
claims  nothing  under  a  treaty,  his  title  cannot  be 
protected  by  the  treaty."  The  principle  thus 
announced  has  been  recognized  in  m^y  cases 
since.  Montgomery  v.  Bemandez,  12  Wheat., 
139;  Henderton  v.  Tennetiee,  10  How.,  823; 
Wynn  v.  MorrU,  20  How.,  6  [61  U.  8.,  XV., 
8011;  Hale  v.  Omnet,  82  How,,  160J[68  U,  S., 
XVI.,  2891;  Fwfon  v.  OoUman,  1  Black,  472 
66  U.  8.,"XVn.,  161];  Lon^  v.  Conterte,  91 
S.,10S  [XXIII.,  2S8J.  Henderionv.  Tennet- 
tee,  like  Owingt  v.  Norwood,  was  an  action  of 
ejectment,and  the  effort  was  to  defeat  the  recov- 
ery by  showing  an  outstanding  title  in  a  third 
person  under  a  treaty  with  which  the  party  in 
possession  did  not  connect  himself;  but  the  ju- 
risdiction was  denied ,  GhUfJ'UMtiee  Taney  saymg 
in  the  opinion:  "The  right  to  make  this  defense 
is  not  derived  from  the  treaties,  nor  from  any  au- 
thority exercised  undertbeOeneralGovemment. 
It  is  given  by  the  laws  of  the  State,  which  pro- 
vide that  the  defendant  in  ejectment  may  set 
up  title  in  a  stranger  in  bar  of  the  action.  It  is 
trae  the  title  set  up  in  this  case  was  claimed 
under  a  treaty.  Butto  give  jurisdiction  to  this 
court  the  party  must  claim  the  right  for  him- 
self, and  not  for  a  third  person  in  whose  title 
he  has  no  interest.  "  And  in  Hale  v.  Oainet 
it  was  said:  "  The  plaintiff  in  error  must  claim 
for  himself,  some  title,  right,  privilege  or  ex- 
emption under  an  Act  of  Congress,  etc.,  and 
the  decision  must  be  against  his  claim  to  give 
this  court  jurisdiction.  Setting  up  a  title  iu  the 
United  States  by  way  of  detense  is  not  claim- 
ing a  personal  interest  affecting  the  subject  in 
litigation." 

In  our  opinion,  these  cases  are  conclusive  of 
the  present  motion.  The  plaintiffs  in  error  set 
up  no  title  against  the  Bank.  In  effect,  they 
seek  to  prevent  the  issue  of  an  execution  on  a 
judgment  against  them  or  those  under  whom 
they  claim,  because,  as  between  the  Danville 
Bank  and  the  Lancaster  Bank,  a  convc3'ance 
made  by  the  DanviUe  Bank,  of  the  property  to 
be  delivered  under  the  execution,  is  inoperative 
on  account  of  the  provisions  of  the  banking 
law.  What  was  done  between  the  two  Banlu 
had  no  effect  on  the  title  of  the  parties  in  pos- 
session, and  it  was  a  matter  of  no  importance 
to  them  whether  the  execution  Issued  on  the 
application  of  the  one  or  the  other.  Clearly, 
therefore,  the  plaintiffs  in  error  occupy  no  oth- 
er position  than  that  of  parties  setting  up  title 
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otben,  juming  them,  "  yeomen  of  the  Countr 
itf  Crockett,  in  the  State  of  Tennenee,  and  aU 
iMe  of  the  county  and  district  aforesaid,  on,  to 
wit:  the  fourteenth  day  of  August,  in  Uie  year 
of  our  Lord  one  tluMuiuid  eight  hundred  and 
terenty-cix,  in  the  County  of  Oockett.  in  said 
State  and  diArict,  and  within  the  Juiudiction 
of  tills  court,  unlawfully,  with  force  and  arms, 
did  conspire  together  with  certain  other  per- 
aons  whose  names  are  to  the  grand  jurors  afore- 
aaid  onlmown,  then  and  there,  for  tlie  purpose 
of  depriving  Robert  R  Smith,  William  J.  Over- 
ton, Georee  W.  Wells,  Jr.,  and  P.  M.  Wells, 
tlten  and  there  being  ciUzens  of  the  United  States 
and  of  said  State,  of  the  equal  protection  of  the 
lawB  in  this,  to  wit:  that,  theretofore,  to  wit:  on 
the  day  and  year  aforesaid,  in  said  county,  the 
■id  Robert  R.   Smith,  William  J.  Overton, 
Gtoige  W.  Wells,  Jr.,  and  P.  M.  Wells,  hav- 
ing been  charged  with  the  commission  of  cer- 
tain criminal  offenses,  the  nature  of  which  said 
oriminsl  offenses  being  to  the  grand  jtirors  afore- 
Mid  mdcnown,  and  having  upon  such  charges 
then  and  there  been  duly  arrested  by  the  lawful 
and  constituted  authorities  of  said  State,  to  wit: 
br  one  William  A.Tucker,  the  said  William  A. 
Tiieker  then  and  there  being  a  deputy-sheriff  of 
■id  coimty  and  then  and  there  acting  as  such; 
and  having  been  so  arrested  as  aforesaid,  and  be- 
ing then  and  there  so  under  arrest  and  in  the  cus- 
toar  of  said  d^uty-sheriff  as  aforesaid,  they,  the 
■id  Robert  R.   Smith.  WilUam  J.  Overton, 
QeMgeW.  Wells,  Jr.,and  P.M.  Wells,  were  there 
and  then  by  the  laws  of  said  State  entitled  to 
the  due  and  equal  protection  of  the  laws  there- 
of, and  were  then  and  there  entitled  under  the 
aa^  laws  to  have  their  persons  protected  from 
Tiolence  when  so  then  and  there  imder  arrest  as 
afnesaid.    And  the  grand  jurors  aforesaid, 
npoa  their  oaths  aforesaid,  do  further  present 
that  the  said  R  O.  Harris,"  and  nineteen  otb- 
en, naming  them,  "  with  certain  other  persons 
wiKwe  names  are  to  the  said  grand  jurors  un- 
known, did  then  and  there,  with  force  and 
arms,  unlawfully  conspire  tc^^ther  as  aforesaid 
tbeo  and  there  for  the  purpose  of  depriving 
than,  the  said  Robert  R.  Smith,  William  J. 
Orectim,  George  W.  Wells,  Jr.,  and  P.  M. 
WeOa,  Ot  thek  ri^ts  to  the  due  and  equal  pro- 
lection  of  the  laws  of  said  State  and  of  their 
rights  to  be  protected  in  their  persons  from 
vnence  while  so  then  and  there  under  arrest  as 
aforesaid  and  while  so  then  and  there  in  the  cus- 
to^  of  Hoe  said  deputy-sheriff,  and  did  then 
ana  there  deprive  them,  the  said  Robert  R. 
Smith,  William  J.  Overton,  George  W.  Wells, 
Jr.,  and  P.  M.  Wells,  of  such  rights  and  pro- 
tactionaiid  of  the  due  and  equal  protection  of 
tiie  laws  of  tbe  said  State,  by,  then  and  there, 
while  so  onder  arrest  as  aforesaid  and  while  so 
then  and  there  in  the  custody  of  the  said  deputy- 
Aoiff  as  aforesaid,  beating,  bruising,  wound- 
itg  and  <rtberwise  ill-treatmg  them,  the  said 
Bcnst  R.  Smith,  William  J.  Overton,  Oeorge 
W.  Weils,  Jr.,  and  P.  M.  Wells,  contrary  to 
ibc  form  of  Uie  statute  in  such  case  made  and 
laovided,  and  against  the  peace  and  dignity  of 
Oe  United  States." 

Hk  second  count  charged  that  the  defend- 
iMa,  with  force  and  arms,  unlawfully  did  con- 
Wire  tog^ber  for  the  purpose  of  preventing  and 
Indafing  tbe  constituted  authorities  of  the 
8l*tt  of  Tennessee,  to  wit:  the  said  William  A. 
we  18  Ono. 


Tucker,  deputy-sheriff  of  said  countv,  from 
giving  and  securing  to  the  said  Robert  R.  Smith 
and  others,  naming  them,  the  due  and  equal 
protection  of  the  laws  of  said  State,  in  thisjyo 
wit:  that,  at  and  before  the  entering  into  i^d 
conspbacy,  the  said  Robert  R.  SmiUi  and  oth- 
ers, naming  them,  were  held  in  the  custody  of 
said  deputy-sheriff  by  virtue  of  certain  war- 
rants duly  issued  against  them,  to  answer  cer- 
tain criminal  charges,  and  it  thereby  became 
and  was  the  duty  bf  said  dei)u^-sherlff  to  safe- 
ly keep  in  his  custody  the  said  Robert  R.  SmiUi 
and  otners  while  so  under  arrest,  and  then  and 
there  give  and  secure  to  them  the  equal  protec- 
tion of  the  laws  of  the  State  of  Tennessee;  and 
tiiat  the  defendants  did  then  and  there  conn>ire 
together  for  the  purpose  of  preventing  and  hin- 
dering the  said  deputy-sheriff  from  then  and 
there  safely  keepiuK,  while  under  arrest  and  in 
his  custody,  the  saia  Robert  R.  Smith  and  oth- 
ers, and  giving  and  securing  to  them  the  equal 
protection  of  uie  laws  of  said  State. 

The  third  count  was  identical  with  the  sec- 
ond, except  that  the  conspiracy  wns  charged  to 
have  been  with  the  purpose  of  hindering  and 
preventing  said  William  A.  Tucker,  deputy- 
sheriff,  from  giving  and  securing  to  Rob^  R. 
Smith  ^one  the  due  and  equal  protection  of  the 
laws  of  the  State. 

The  fourth  count  charged  that  the  defendants 
did  conspire  toeether  for  the  purpose  of  depriv- 
ing said  P.  M.  Wells,  who  was  tnen  and  there 
a  citizen  of  the  United  States  and  the  State  of 
Tennessee,  of  the  equal  protection  of  the  laws, 
in  this,  to  wit:  said  Wells  having  been  charged 
with  an  offense  against  the  laws  of  said  State, 
was  duly  arrested  by  said  Tucker,  deputy-sher- 
iff,and  so  being  under  anest  was  entitled  to  the 
due  and  equal  protection  of  said  laws  and  to 
have  his  person  protected  from  violence  while 
so  under  arrest;  and  the  said  defendants  did  then 
and  there  unlawfully  conspire  together  for  the 
purpose  of  depriving  said  Wells  of  his  right  to 
the  equal  protection  of  the  laws,  and  of  his  right 
to  lie  protected  in  person  from  violence  while  so 
under  arrest,  and  "  Did  then  and  there  deprive 
him  of  such  rights  and  protection,  and  of  the 
due  and  equal  protection  of  the  laws  of  the  State 
of  Tennessee,  by,  then  and  there,  and  while  he, 
the  said  P.  M.  Wells,  was  so  then  and  thereun- 
der arrest  as  aforesaid,  unlawfully  beating, 
bruisibfr,  wounding  and  killing  him,  the. said 
P.  31.  Wells,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,"  etc. 

The  defendants  demurred  to  the  indictment 
on  several  groimds,  among  them  the  following: 

1.  "  Because  the  offenses,  created  by  section 
6619  of  the  Revised  Statutes  of  the  United  States, 
and  upon  which  section  the  aforesaid  four 
counts  are  based,  are  not  constitutionally  with- 
in the  jurisdiction  of  the  courts  of  the  United 
States,  and  because  the  matters  and  things  there- 
in referred  to  are  judicially  cognizable  oy  state 
tribunals  only,  and  legislative  action  thereon  is 
among  the  rights  reserved  to  the  several  States 
and  inhibited  to  Congress  by  the  Constitution  of 
the  United  States; "  and, 

2.  "  Because  the  said  section  5619  of  the  Re- 
vised Statutes  of  the  United  States,  in  so  far  as 
it  creates  offenses  and  imposes  penalties,  is  in 
violation  of  the  Constitution  of  the  United 
States,  and  an  infringement  of  the  rights  of  the 
several  States  and  the  people  thereof. 

291 


Digitized  by 


Google 


629-644 


SXTFBBMX  COUBT  OF  THB  UNITED  STATES. 


Oct.  Tebk, 


The  case  was  heard  in  the  circuit  court  on  the 
demurrer  to  the  indictment  and,  as  the  record 
states,  "  Came  the  district  attorney,  on  behalf 
of  the  United  States,  and  came  also  the  defend- 
ants indicted  herein,  by  their  attorneys,  when 
this  case  came  on  to  be  neard  before  the  Honor- 
able John  Baxter,  Circuit  Judge,  and  the  Hon- 
orable Connally  F.  Trigg,  Bis&ict  Judge,  pre- 
siding, on  the  demurrer  of  the  said  defendants, 
filed  herein  on  the  6th  day  of  February,  A.  D. 
1878,  to  the  indictment  herein,  and  the  said 
Judges  being  divided  in  opinion  on  the  point  of 
the  constitutionality  of  the  section  of  the  Re- 
vised Statutes  of  the  United  States  on  which  the 
said  indictment  is  based,  being  section  number 
6519' thereof,  ♦  •  *  after  argument,  hereby 
direct  the  said  point  •  *  •  to  be  certified  to 
the  Supreme  Court  of  the  United  States  for  its 
decision  thereon,  and  the  same  is,  accordingly, 
ordered.  And  it  is  further  ordered  by  the  court 
that  this  case  be  continued  until  the  decision  of 
said  Supreme  Court  in  the  premises." 

Section  651  of  the  Revised  Statutes,  which  au- 
thorizes certificates  of  division  of  opinion,  de- 
clsires:  "  Whenever  any  question  occurs  on  the 
trial  or  hearing  of  any  criminal  proceeding  be- 
fore a  circuit  court,  upon  which  the  Judges  are 
divided  in  opinion,  the  point  upon  which  they 
disagree  shall,  during  the  same  term,  upon  the 
request  of  either  party  or  their  counsel,  be  stated 
tmder  the  direction  of  the  Judges,  and  certified, 
\mder  the  seal  of  the  court,  to  the  Supreme  Court 
at  their  next  session;  but  nothing  herein  con- 
tained shall  prevent  the  cause  from  proceeding 
if,  in  the  opmion  of  the  court,  further  proceef 
Inm  can  be  had  without  prejudice  to  the  merits. " 

Mr.  S.  F.  Philip,  Solicitor-Oen.,  for  the 
United  States. 

No  counsel  appeared  for  defendants. 

Mr.  Ju»tie«  Woods  delivered  the  opinion  of 
the  court: 

The  certificate  of  division  of  opinion  in  this 
case  does  not  expressly  state  that  the  point  of 
difference  between  the  Judges  was  cerHned '  'up- 
on the  request  of  either  party  or  their  counsel." 
Neither  iwrty  challenges  the  Jurisdiction  of  this 
court,  but  it  has  occurred  to  us  as  a  question, 
and  we  have  considered  it,  whether  this  omis- 
sion in  the  certificate  is  fatal  to  our  jurisdiction, 
and  we  have  reached  the  conclusion  that  it  is 
not. 

It  fairly  appears  from  the  certificate  that  the 
point  upon  wtuch  the  Judges  differed  in  opinion 
was  stated,  under  their  direction,  in  the  presence 
of  the  counsel  of  both  parties,  without  objection 
from  either,  and  it  is  expressly  stated  that  the 
cause  was  continued  until  the  decision  of  this 
court,  upon  the  point  of  difference  between  the 
Judges  could  be  rendered.  Had  no  certificate 
of  division  of  opinion  been  made,  the  result  must 
have  been  a  judgment  against  the  indictment, 
although  the  difference  of  opinion  arose  upon 
the  demurrer  of  defendant;  for  no  judgment 
could  have  been  given  against  the  defendant 
upon  the  indictment,  if  the  Judges  were  not 
agreed  as  to  the  constitutionality  ofthe  law  upon 
which  it  was  based.  Hence,  it  became  the  duty 
of  the  prosecuting  oiflcer  and  the  interest  of  the 
Government,  which  he  represented,  to  request 
a  certificate  of  division  of  opinion  for  the  deter- 
mination of  the  question  oy  this  court.  The 
case  is  brought  to  this  court  by  the  counsel  for 
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the  United  States  upon  the  point  stated  in  the 
certtflcate;  the  case  u  sospenaed  nntil  onr  decis- 
ion upon  the  point  certified  is  made;  and  he  asks 
us  to  decide  the  question  upon  which  the  Judges 
of  the  circuit  court  differed.  Tixae  drcum- 
stances,  all  of  which  appear  of  record,  consid- 
ered in  connection  with  the  fact  that  the  cooit 
made  the  certificate,  raise  the  le^  preeumptimi 
that  a  request  for  the  certificate  was  duly  pre- 
ferred. The  record  evidence  of  the  fact  of  the 
request  by  counsel  for  the  United  States  is  In- 
controvertible. 

It  is  suggested,  that  under  section  649  of  the 
Revised  Statutes,  which  provides  that  a  jury 
may  be  waived  whenever  tiie  parties  or  their  at- 
tomevs  of  record  file  with  the  clerk  a  stipula- 
tion in  writing  waiving  a  jury,  this  court  has 
decided  that  the  tact  that  the  stipulation  was  in 
writing  and  filed  with  the  clerk  must  appear  of 
record  in  order  to  entitle  the  party  to  the  review 
of  tlie  rulings  of  the  court  in  the  progress  of  the 
trial  provided  by  section  700,  and,  therefore, 
that  in  the  present  case  the  record  should  dis- 
tinctly show  the  request  But  section  649  ex- 
pressly requires  that  the  waiver  of  the  jury  shall 
be  in  writing  and  shall  be  filed  with  the  clerk. 
The  section  which  provides  for  a  certificate  of 
division  of  opinion  makes  no  such  requirement 
in  relation  to  the  request  for  a  certificate. 

In  one  case,  the  jurisdictional  fact  is  the  filing 
of  a  certain  paper  writing  with  the  clerk  ;  in  the 
other,  the  making  of  a  request,  which  may  he 
oral,  to  the  court.  In  either  case,  when  the  ja- 
risdictional  fact  fairly  appears  by  the  record, 
our  jurisdiction  attaches.  So,  in  this  case,  if 
the  request  may  be  fairly  inferred  from  sa<di 
circumstances  as  we  have  mentioned,  that  is  all 
that  is  necessary  to  satisfy  the  statute.  In  8u- 
'ptrxMOTt  V.  KennicotC,  108  U.  S.,  554  rXXVL, 
486],  this  court  held  that  when  a  stiptuation  in 
writing  was  filed  with  the  clerk,  by  which  it 
was  provided  that  the  case  might  be  submitted 
to  the  court  on  an  agreed  statement  of  facts,  but 
which  contained  no  express  waiver  of  a  juiy, 
yet  this  amounted  to  a  waiver  sufficient  to  meet 
the  requirements  of  section  649.  And  though 
the  right  of  trial  by  jury  is  a  constitutional  one, 
yet  this  court  has  deckled  that  when  it  simply 
appeared  by  the  record  that  a  partr  was  present 
by  counsel  and  had  gone  to  trial  b^ore  die  court 
without  objection  or  exception,  a  waiver  of  his 
right  to  a  juiT  trial  would  be  presumed,  and  he 
would  be  held  in  this  court  to  the  legal  conse- 
quences of  such  waiver.  Kearney  v.  Gate,  13 
Wall.,  275  [79  U.  S.,  XX.,  895]. 

We  are,  therefore,  of  opinion  that  the  request 
by  counsel  of  the  United  States  for  a  certificate 
of  division  is  sufficiently  shown  by  the  record  in 
this  case,  and  that  our  jurisdiction  is  clear. 

We  pass  to  the  consideration  of  the  merits  of 
the  case.  Proper  respect  for  a  co-ordinate 
branch  of  the  Government  requires  the  courts 
of  the  United  States  to  give  effect  to  the  pre- 
sumption that  Congress  will  pass  no  Act  not 
within  its  constitutional  power.  This  presump- 
tion should  prevail  unless  the  lack  of  constitu- 
tional authority  to  pass  an  Act  in  question  is 
clearly  demonstrated.  While  conceding  this,  it 
must,  nevertheless,  be  stated  that  the  Govern- 
ment of  the  United  States  is  one  of  delegated, 
limited  and  enumerated  powers.  Martin  t. 
Hunter,  1  Wheat.,  804;  MeUuUoehy.  Maryland, 
4  Wheat,  816 ;  Gibbont  v.  Ogdm,  9  Wheat,  1. 
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Tberefoie,  eveiy  valid  Act  of  Congress  must 
find  in  the  C!onstitution  some  wairant  for  its 
pusage.  This  is  apparent  by  reference  to  the 
following  prOTisioiis  of  the  Constitution  :  sec- 
tkn  1,  of  the  Ist  article,  declares  that  all  legis- 
htiTe  powers  granted  by  the  Constitution  s&all 
be  vnted  in  the  Congress  of  the  United  States. 
Seotioii  8,  of  the  same  article,  enumerates  the 
powers  granted  to  the  Congress,  and  concludes 
the  enumeration  with  a  grant  of  power  "To 
Buke  all  laws  which  shall  be  necessary  and 
proper  to  carry  into  execution  the  foregoing 
powers  and  all  other  powers  vested  by  the  Con- 
ttitution  in  the  Oovemment  of  the  United 
States,  or  in  any  department  or  officer  thereof." 
Article  X. ,  of  the  Amendments  to  the  Constitu- 
tion, deckues  that  "  The  powers  not  delegated 
to  the  United  States  by  the  Constitution,  nor 
mdiilHtedbyittotheStates,  are  reserved  to  the 
Mates  req>ectively  or  to  the  people." 

Mr.  Jumee  Story,  in  his  Commentaries  on  the 
Constitution,  says : 

"  Whenever,  therefore,  a  question  arises  con- 
cerning the  constitutionality  of  a  particular 
power,  the  first  question  is,  whether  the  power 
be  expressed  in  me  Constitution.    If  it  be,  the 

rtion  is  decided.  If  it  be  not  expressed, 
next  inquiry  must  be,  whether  it  is  prop- 
edy  an  incident  to  an  express  power  and  neo- 
eaniy  to  its  execution.  If  it  be,  then  it  may 
be  exercised  by  Congress.  If  not.  Congress  can- 
not exercise  it"  Section  1248,  referring  to  Yir- 
jinis  Beports  and  Resolutions,  January,  1800, 
pp.  33, 84  ;  President  Monroe's  Exposition  and 
Meaaage  of  May  4,  1828,  p.  47;  1  Tuck.  Bl, 
Com.  App. ,  287, 288 ;  6  Marsh.  Wash.  App. ,  n. 
Z;  1  Hamilton's  Works,  11*?,  121. 

The  demurrer  filed  to  the  indictment  in  this 
ewe  questions  the  power  of  Congress  to  pass  the 
bw  under  which  the  indictment  was  found.  It 
ii,  theref<He.  necessary  to  search  the  Constitu- 
tioD  to  ascertain  whwier  or  not  the  power  is 
conferred. 

There  are  <mly  four  paragraphs  in  the  Consti- 
Intion  which  can,  in  tite  remotest  degree,  have 
any  reference  to  the  question  in  hand.  These 
are  aectitm  2  of  article  4  of  the  original  Consti- 
tatioD,  and  the  18th,  14th  and  i5th  Amend- 
meals.  It  will  be  convenient  to  consider  these 
in  the  inverse  of  the  order  stated. 

It  b  clear  that  Uie  15th  Amendment  can  have 
BO  a^^diottion.  That  Amendment,  as  was  said 
br  this  court  in  Uie  case  of  U.  S.  v.  Heete,  92 
t.  8.,  214  [XXm.,  568],  "  Relates  to  the  right 
of  citizens  of  the  United  States  to  vote.  It  does 
Dot  confer  the  right  of  suffrage  on  anyone.  It 
merdy  inveats  citizens  of  the  United  States  with 
Uie  ooQstitational  right  of  exemption  from  dis- 
aimination  in  the  enjoyment  of  the  elective 
fiaaduie  on  account  of  race,  color  or  previous 
condition  of  servitude."  See,  also,  U.  8.  v. 
CnOMaiii.  92  U.  S.,  542  ptXTTT..  588];  8.  C, 
1  Woods,  308.  Section  6519  of  the  Revised 
Statutes  has  no  reference  to  this  right.  The 
right  guarantied  by  the  15th  Amendment  is 
protected  by  other  legislation  of  Congress, 
asme^:  by  sections  4  and  S  of  the  Act  of  May 
81,  lifiD,  16  Stat  at  L.,  140,  and  now  embodied 
in  sectkms  5506  and  5607  Revised  Statutes. 

Section  5510,  according  to  the  theory  of  the 
p(iaeeiiti<»  and  as  aippein  by  its  terms,  was 
named  to  protect  from  invasion  by  private  per- 
sons, the  equal  privilege  and  immunities  under 
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tbe  laws,  of  all  persons  and  classes  of  persons. 
It  requires  no  argument  to  show  that  such  a  law 
cannot  be  founded  on  a  clause  of  the  Constitu- 
tion whose  sole  object  is  to  protect  from  denial 
or  abridgment,  by  the  United  States  or  States, 
on  account  of  race,  color  or  previous  condition 
of  servitude,  the  right  of  citizens  of  the  United 
States  to  vote. 

It  is,  however,  strenuously  insisted  that  the 
legislation  under  consideration  finds  its  warrant 
in  the  1st  and  6th  sections  of  the  14th  Amend- 
ment. The  1st  section  declares  "  All  persons 
bom  or  naturalized  in  the  United  States  and 
subject  to  the  jurisdiction  thereof,  are  citizens 
of  the  United  States  and  of  the  State  wherein 
they  reside.  No  State  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  im- 
mimities  of  citizens  of  the  Ui^ted  States  ;  nor 
shall  any  State  deprive  any  person  of  life,  lib- 
erty or  property,  without  due  process  of  law  ; 
nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws." 

The  6th  section  declares  "The  Congress  shall 
have  power  to  enforce  by  appropriate  legisla- 
tion the  provisions  of  this  Amenmnent." 

It  is  perfectly  clear,  from  the  language  of  the 
1st  section,  that  its  purpose  also  was  to  place  a 
restraint  upon  the  action  of  the  States.  la  the 
Blaughter-Houae  Caui,  16  Wall.,  86  [88  U.  S., 
XXL,  394],  it  was  held  by  the  majority  of  the 
court,  speaking  through  JTr.  Jwitieetludet,  that 
the  object  of  the  2d  clause  of  the  1st  section 
of  tho  14th  Amendment  was  to  protect,  from  the 
hostile  legislation  of  the  States,  the  privileges 
and  immunities  of  citizens  of  the  United  States, 
and  this  was  conceded  by  ifr.  ,7u«tte«Field,who 
expressed  the  views  of  the  dissenting  Justices 
in  that  case.  In  the  same  case,  the  court,  re- 
ferring to  the  14th  Amendment,  said  that  "  If 
the  States  do  not  conform  their  laws  to  its  re- 

Siirements,  then,  by  the  5th  section  of  the  arti- 
e  of  Amendment,  Congress  was  authorized  to 
enforce  it  by  suitable  legislation." 

The  purpose  and  effect  of  the  two  sections  of 
the  14th  Amendment  above  quoted  were  clear- 
ly defined  by  Mr.  Justice  Bradley  in  the  case  of 
U.  S.  V.  Oruikshank,!  Woods,  816,  as  follows: 
"It  is  a  guaranty  of  protection  against  the  acts 
of  the  State  Oovemment  itself.  It  is  a  guaranty 
against  the  exertion  of  arbitrary  and  tyrannical 
power  on  the  part  of  the  Government  and  Leg- 
islature of  the  State;  not  a  guaranty  gainst  the 
commission  of  individual  offenses ;  and  the  pow- 
er of  Congress,  whether  express  or  implied,  to 
legislate  for  the  enforcement  of  such  a  guaranty 
does  not  extend  to  the  passage  of  laws  for  tbe 
suppression  of  crime  within  the  States.  The 
enforcement  of  the  guaranty  does  not  require 
nor  authorize  Congress  to  perform  "  The  duty 
that  the  guaranty  itself  supposes  it  to  be  the 
duty  of  the  State  to  perform  and  which  it  re- 
quires the  State  to  perform." 

When  the  case  of  V.  8.  v.  Oruikshank  came 
to  this  court,  the  same  view  was  taken  here. 
The  Chief  Justice,  delivering  the  opinion  of  the 
court  in  that  case  said:  "The  14th  Amendment 

{)rohibit8  a  State  from  depriving  any  person  of 
Lfe,  liberty  or  property  without  due  process  of 
law,  or  from  denying  to  any  person  tbe  equal 
protection  of  the  laws;  but  tlus  provision  does 
not  add  anything  to  the  rights  of  one  citizen  as 
against  another.  It  simply  furnishes  an  addi- 
tional guaranty  against  any  encroachment  by 
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the  States  upon  the  fundamental  rights  which 
belong  to  every  citizen  as  a  member  of  society. 
The  duty  of  protecting  all  its  citizens  in  the  en- 
joyment of  an  equality  of  rights  was  originally 
assumed  by  the  States,  and  it  remains  there. 
The  only  obligation  resting  upon  the  United 
States  is  to  see  that  the  States  do  not  deny  the 
right.  This  the  Amendment  f^uaranties  and  no 
more.  The  power  of  the  National  Qovemment 
is  limited  to  this  guaranty."  03  U.  S.,  643 
[XXm.,  5881.  

8o  in  Virginia  v.iWcM.lOOU.  8., 818  [XXV., 
667],  it  was  declared  by  this  court,  speaking 
through  Mr.  Juitiee  Strong, that  "These  provis- 
ions of  the  14th  Amendment  have  reference  to 
state  action  exclusively  and  not  to  any  action  of 
private  individuals." 

These  authorities  show  conclusively  that  the 
legislation  under  consideration  finds  no  war- 
rant Jtor  its  enactment  in  the  14th  Amendment. 

The  language  of  the  Amendment  does  not 
leave  this  subject  in  doubt.  When  the  State  has 
been  ^Ity  of  no  violation  of  its  provisions; 
when  It  has  not  made  or  enforced  any  law 
abridging  the  privileges  or  immunities  of  citi- 
zens of  the  Uiuted  States:  when  no  one  of  its 
departments  has  deprived  any  person  of  life, 
liberty  or  property,  without  due  process  of  law, 
nor  denied  to  any  person  within  its  liuisdiction 
the  equal  protecnon  of  the  laws;  when,  on  the 
Contraij,  the  laws  of  the  State,  as  enacted  by  its 
legislative  and  construed  by  its  judicial  and  ad- 
mSiistered  by  its  executive  departments,  recog- 
nize and  protect  the  rights  of  all  persons,  the 
Amendment  imposes  no  duty  and  confers  no 
power  upon  Congress. 

Section  6010  of  the  Revised  Statutes  is  not 
limited  to  take  effect  only  in  case  the  State  shall 
abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States,  or  deprive  any  person  of 
Ufe,  liberty  or  property  without  due  process  of 
law,  nor  deny  to  any  person  the  equal  protec- 
tion of  the  laws.  It  applies,  no  matter  how  well 
the  State  may  have  performed  its  duty.  Under 
it,  private  persons  are  liable  to  punismnent  for 
conspiring  to  deprive  any  one  of  the  equal  pro- 
tection of  the  laws  enacted  by  the  State. 

In  the  indictment  in  this  case,  for  instance, 
which  would  be  a  good  indictment  under  the 
law,  if  the  law  itseu  were  valid,  there  is  no  in- 
timation that  the  State  of  Tennessee  has  passed 
any  law  or  done  any  act  forbidden  by  the  14th 
Amendment.  On  the  contrary,  the  gratamen 
of  the  charge  against  the  accused  is,  that  they 
conspired  to  deprive  certain  citizens  of  the 
United  States  and  of  the  State  of  Tennessee  of 
the  equal  protection  accorded  them  by  the  laws 
of  Tennessee. 

As,  therefore,  the  section  of  the  law  under 
consideration  is  directed  exclusively  against  the 
action  of  private  persons,  without  reference  to 
the  laws  of  the  States  or  their  administration  by 
the  officers  of  the  State,  we  are  clear  in  tlie 
opinion  that  it  is  not  warranted,  by  any  clause 
in  the  14th  Amendment  to  the  Constitution. 

We  are  next  to  consider  whether  the  13th 
Amendment  to  the  Constitution  furnishes  au- 
thority for  the  enactment  of  the  law  under  re- 
view. This  Amendment  declares  that  "Neither 
slavery  nor  involnntaty  servitude,  except  as  a 
punishment  of  crime  whereof  the  partv  shall 
have  been  duly  convicted,  shall  exist  wludn  the 
United  States  or  any  place  subject  to  their  juris- 
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diction."  "Congress  shall  have  power  to  enfraoe 
this  article  by  appropriate  legislation." 

It  is  clear  that  this  Amendment,  besides  abol- 
ishing forever  slavery  and  involtmtary  servi- 
tude within  the  United  States,  (^ves  power  to 
Congress  to  protect  all  persons  within  uie  jtnris- 
diction  of  the  United  States  from  being  in  anv 
way  subjected  to  slavery  or  involuntary  servi- 
tude, except  as  a  punishment  for  crime,  and  in 
the  enjovment  of  that  freedom  which  it  was  the 
objectof  the  Amendment  to  secure.  Mr.  Juliet 
Swayne,  in  U.S.  y.Bhodet,!  Abb.U.  8., 28;  Jfr. 
Jumee  Bradley,  in  U.S.v.  OrvOaharUc,!  Woods, 
308. 

Congress  has,  by  virtue  of  this  Amendment, 
enacted  that  all  persons  within  the  jurisdiction 
of  the  United  States  shall  have  the  same  right  in 
every  State  and  Territory  to  make  and  enforce 
contracts,  to  sue,  be  parties,  give  evidence,  and 
to  the  full  and  equal  benefit  of  all  laws  and  pro- 
ceedings for  the  securit;^  of  persons  and  ptop- 
erty  as  is  enjoyed  by  wmte  citizens,  and  shall  be 
subject  to  like  punishment,  pains,  penaltieB, 
taxes,  licenses  and  exactions  oi  every  kind,  and 
no  other.  Act  of  April  0, 1866,  sec.  1. 14  Stat, 
at  L.,  27. 

But  the  question  with  which  we  have  to  deal 
is:  does  the  18th  Amendment  warrant  the  en- 
actment of  section  6510  of  the  Revised  StatutesT 
We  are  of  opinion  that  it  does  not.  Our  conclu- 
sion is  based  on  the  fact  that  the  provisions  of 
that  section  are  broader  tlian  the  13th  Amend- 
ment would  justify.  Under  that  section,  it 
would  be  an  offense  for  two  or  more  white  per- 
sons to  conroire,  ete.,  for  the  purpose  of  de- 
priving another  white  person  of  the  equal  pro- 
tection of  the  laws.  It  would  be  an  offense 
for  two  or  more  colored  persons,  enfranchised 
slaves,to  conspire  with  the  same  purpose  against 
a  white  citizen  or  against  another  colored  citi- 
zen who  had  never  been  a  slave.  Even  if  tbe 
Amendment  is  held  to  be  directed  against  the 
action  of  private  individuals,  as  well  as  ogainst 
the  action  of  the  States  and  United  States,  tbe 
lawunder  consideration  covers  cases  both  within 
and  without  the  provisions  of  the  Amendment. 
It  covers  any  conspiracy  between  two  free  white 
men  against  another  free  white  man  to  derive 
the  latter  of  any  right  accorded  him  by  the  laws 
of  the  State  or  of  the  United  States.  A  law  un- 
der which  two  or  more  free  white  private  citi- 
zens could  be  punished  for  conspiring  or  going 
in  disguise  for  the  purpose  of  depriving  another 
free  vmite  citizen  of  a  right  accorded  by  the  law 
of  the  State  to  all  classes  of  persons,  as,  for  in- 
stance, the  right  to  make  a  contract,  bring  a 
suit,  or  nve  evidence,  clearly  cannot  be  author- 
ized by  ttie  Amendment  which  simply  prohibits 
slavery  and  involuntary  servitude. 

Those  provisions  of  the  law,  which  are 
broader  than  is  warranted  by  the  artide  of  the 
Constitution  by  which  they  are  supposed  to  be 
authorized,  cannot  be  sustained. 

Upon  this  question,  the  case  of  U.  B.  t.  Ree»$, 
02  U.  S.,  214  [XXin.,  663],  is  in  point  In  tlat 
case.  Oils  court  had  undier  consideration  the 
constitutionalitv  of  the  8d  and  4th  sections  of 
the  Act  of  May'81, 1870, 16  Stat,  at  L.,  140,  and 
now  constituting  sections  2007,  2008  and  5S06, 
Revised  Statutes.  The  8d  section  of  the  Act 
made  it  an  offense  for  any  Judge,  inspected  or 
other  ofilcer  of  election,  whose  duty  it  was,  un- 
der the  drcumstaaces  therefan^statea,  to  leodve 
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and  count  the  vote  of  any  citizen,  to  wrongfully 
refuse  to  lecdTe  and  count  the  same;  and  the 
4lh  MCtion  made  it  an  offense  for  any  person 
br  fOTCe,  bribeiy  or  other  unlawful  means  to 
hmder  or  dday  any  citizen  from  doing  any  act 
nquiied  to  be  done  to  c^ualify  him  to  vote,  or 
from  voting  at  any  election. 

The  indictment  in  the  case  charged  two  in- 
Aectots  of  a  municipal  election  in  the  State  of 
Kentucky  with  refusing  to  receive  and  count 
itrach  election  the  vote  of  William  Oamer,  a 
«itixen  of  the  United  States,  of  African  descent. 
It  was  contended  by  the  defendants,  that  it  was 
not  within  the  constitutional  power  of  Congress 
to  pass  the  section  upon  which  the  indictment 
was  bued.  The  attempt  was  made  by  the  coun- 
sd  for  the  United  States  to  sustain  the  law  as 
warranted  by  the  15th  Amendment  to  the  Con- 
atitation  of  the  United  States.  But  this  court 
hdd  it  not  to  be  appropriate  legislation  under 
that  Amendment.  The  ground  of  the  decision 
ma  that  tiie  sections  ruerred  to  were  broad 
«noiufa,  not  only  to  punish  those  who  hindered 
and  aelaved  the  enfranchised,  colored  citizen 
from  voting,  on  account  of  his  race,  color,  or 
pfevions  condition  of  servitude,  but  also  those 
who  hindered  or  delayed  the  free,  white  citizen. 
The  court,  speaking  by  the  OMrfJuttiee,  said: 
"It  would  certainly  be  dangerous  if  the  Legis- 
htnie  could  set  a  net  large  enough  to  catch  all 
possible  offenders,  and  Imve  it  to  the  courts  to 
alep  inside  and  say  who  could  be  rightf  ullyde- 
tued  and  who  should  be  set  at  large.  This 
would,  to  some  extent,  substitute  the  Judicial 
for  the  Legislative  Department  of  the  Qovetn- 
Bunt  The  courts  enforce  the  legislative  will, 
iflMn  ascertained,  if  within  the  constitutions 
gnnt  of  power.  But  if  Congress  steps  outside 
of  its  ctmstitutional  limitation  and  attempts 
tbat  which  is  beyond  its  reach,  the  courts  are 
anthorized  to  ana  when  caUed  upon  must  an- 
anl  its  enaroachment  upon  the  reserved  rights 
«t  At  States  and  the  people." 

And  the  court  declu^d  that  it  could  not 
Bmit  the  statute  so  as  to  bring  it  within  the 
constitutional  power  of  Congress,  and  con- 
doded:  "We  must,  therefore,  decide  that  Con- 
ness  has  not  as  yet  provided,  by  appropriate 
legislation,  for  tlie  punishment  of  the  offenses 
diatged  in  the  indictment." 

This  decision  is  in  point,  and  applying  the 
ntindple  established  by  it,  it  is  clear  that  the 
legislation  now  under  consideration  cannot  be 
mstained  by  reference  to  the  18th  Amendment 
to  the  Constitution. 

There  is  another  view  which  strengthens  this 
fioodosion.  If  Congress  has  constitutional  au- 
thority, under  the  18th  Amendment,  to  punish 
a  eon^iracy  between  two  persons  to  do  an  un- 
lawful act,  it  can  punish  the  act  itself,  whether 
done  by  one  or  more  persons. 

A  private  person  cannot  make  constitutions 
w  ttWB,  nor  can  he  with  authority  construe 
ttcm,  nor  can  he  administer  or  execute  them. 
The  only  way,  therefore,  in  which  one  private 
fenoa  can  deprive  uiotiierof  tiie  enual  pro- 
ttctian  of  the  laws  is  by  the  commission  of 
aone  offense  against  the  laws  which  protect  the 
dAta  of  persons,  as  by  theft,  burglary,  arson, 
mi,  MBBott  or  murder.  If,  therefore,  we  hold 
that  section  6519  is  warranted  by  the  18th 
Aimrtnifiiit,  we  should,  by  virtue  of  that 
Ammdmrot,  acccsd  to  Congress  the  power  to 
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punish  every  crime  by  which  the  right  of  anr 
person  to  life,  property  or  reputation  Is  invaded. 
Thus,  under  a  provision  of  the  Constitution 
which  simply  abolished  slavery  and  involun- 
tary servitude,  we  should,  wi^few  exceptions, 
invest  Congress  with  power  over  the  whole  cata- 
logue of  cnmes.  A  construction  of  the  Amend- 
ment which  leads  to  such  a  result  is  clearly  un- 
sound. 

There  is  only  one  other  clause  in  the  Consti- 
tution of  the  United  States  which  can,  in  any 
degree,  be  supposed  to  sustain  the  section  un- 
der consideration,  namely:  the  2d  section  of 
article  4,  which  declares  that  "  The  citizens  of 
each  State  shall  be  entitled  to  all  the  privileges 
and  immunities  of  citizens  of  the  sever^  States." 
But  this  section,  like  the  14th  Amendment,  is 
directed  against  state  action.  Its  object  is  to 
place  the  citizens  of  each  State  upon  the  same 
footing  with  citizens  of  other  States,  and  inhibit 
discriminative  legislation  against  them  by  other 
States.  Paul  v.  Virginia,  8  Wall.,  168  [75  U. 
8.,  XIX.,  867]. 

Referring  to  the  same  provision  of  the  Con- 
stitution, this  court  said,  in  the  8laughter-Eau*e 
Case*,  vbi  supra,  that  it  "  Did  not  create  tiiose 
rights  which  it  called  privileges  and  immuni- 
ties of  citizens  of  the  States.  It  threw  around 
them  in  that  clause  no  security  for  the  citizen 
of  the  State  in  which  they  were  claimed  or  exer- 
cised. Kor  did  it  profess  to  control  the  power 
of  the  state  governments  over  its  own  citizens. 
Its  sole  purpose  was  to  declare  to  the  several 
States  that  whatever  those  rights,  as  you  grant 
or  establish  them  to  your  own  citizens,  or  as 
you  limit  or  qualify  or  impose  restrictions  on 
their  exercise,  the  same,  neither  more  nor  less, 
shall  be  the  measure  of  the  rights  of  citizens  of 
other  States  witliin  your  jurisdiction." 

It  was  never  supposed  that  the  section  under 
consideration  conferred  on  Congress  the  power 
to  enact  a  law  which  would  punish  a  private 
citizen  for  an  invasion  of  the  rights  of  his  fel- 
low citizen,  conferred  by  the  State  of  which 
they  were  botii  residents  on  all  its  citizens  alike. 

W'ehave,therefoTe,been  unable  to  find  anycon- 
stitutional  authority  for  the  enactment  of  section 
5519  of  the  Revised  Statutes.  The  decisions  of 
this  court  above  referred  to  leave  no  constitu- 
tional ground  for  the  Act  to  stand  on. 

77i«  point  in  rtfwenee  to  which  the  Jadget  <)f 
th«  Circuit  Court  ie&re  divided  in  opinion  mutt, 
iher^ore,  be  decided  againtt  the  eonetitutionalitg 
of  the  law. 

Trueoopy.   Test: 

James  H.  HoKenney,  Clerk,  Sup.  Oourt,  U.  8. 

Dissenting,  ifr.  Jiuftiee  Harlaa. 
ated-109  U.  S.,  18 ;  112  U.  8.,  aOT. 


ANDREW  ALBRIGHT  sr  al.,  AppU., 

V. 

ANDREW  TEAS.       * 

(See  S.  C,  18  Otto,  OS-aw.) 

Bemoeal  of  eauie— patent  eate — vihen  notremov- 
aHe. 

1.  A  suit  broufht  to  recover  the  oonsicleratlon  for 
tbe  transfer  of  an  Interest  in  letters  patent,  in 
whloh  no  issue  is  made  touohlng  the  construction 

t9& 


Digitized  by 


Google 


61&-420 


SUPBEMX  COUBT  OF  THB  UhITKD  StATBS. 


Oct.  Tebx, 


of  the  patent  or  Its  valldltjr  or  Infringement,  Is  not 
one  anslnfr  under  the  patent  lawa  of  the  United 
States,  ana  cannot  be  removed  from  a  State  to  a 
Federal  Court,  where  all  the  parties  are  citizens  of 
the  game  State. 

2.  The  fact  that  defendants  had  licenses  to  use 
other  patents  under  which  they  were  manufaotur- 
tag  goods,  does  not  glre  them  the  right  to  litigate 
their  cause  In  the  United  States  Oouris,  because  cer- 
tain goods,  whlob  they  asserted  were  made  under 
the  other  patents,  were  asserted  by  the  plaintiff  to 
be  really  made  under  his. 

8.  Ibe  controversy,  as  to  whether  certain  goods 
manufactured  by  defendant  embody  the  invention 
covered  by  the  plalntifls*  patents,  does  not  neoes- 
sarily  Involve  a  construction  of  the  patents. 

[No.   1184.1 

Advanced  and  ruimitted,  under  Sid  Rule,  Jan. 

8,  1883.    Decided  Jan.  ti,  1883. 

A  PPE  AL  from  the  Circuit  Court  of  theUnited 
J\.    States  for  the  District  of  New  Jersey. 
The  history  and  facts  fully  appear  in  tiie 

Statement  of  the  case  bj  Mr.  JuftiesWoodst 

This  -was  a  suit  in  equity,  originally  brought 
in  the  Court  of  Chancery  of  the  State  of  New 
Jersey  by  Andrew  Teas,  the  appellee,  against 
the  appellants,  Andrew  Albright,  Ed^mi  R 
Cahoone  and  Samuel  E.  Tompkins.  The  bill 
alleged  that  Teas  was  the  inventor  and  patentee 
of  certain  improvements  in  coach  pads,  harness 
saddles,  and  saddle  trees,  covered  by  three  cer- 
tain letters  patent  issued  to  him;  that,  on  Feb- 
ruary 1,  1876,  he  made  an  agreement  in  writing 
of  that  date  with  Albright  and  Cahoone,  which 
was  in  substance  as  follows:  Teas  agreed  on  his 
part  to  make  assimments  of  said  letters  patent 
to  Albright  and  Cahoone,  and  also  of  certain 
other  letters  patent  for  which  be  had  made  ap- 
plication to  the  Patent  OfSce,  and  also  of  any 
other  patents  which  he  might  obtain  for  im- 
provements in  gig  saddles  and  coach  pads  for 
harness;  in  consideration  whereof,  Albright  and 
Cahoone  agreed  that  they  would  use  their  best 
endeavors  to  have  the  aforwaid  inventions 
worked,  good?  manufactured  and  sold  to  the 
best  advantage  of  themselves  and  saidTea8,and 
to  pay  Teas  certain  specified  royalties  for  the 
use  of  the  patented  improvements,  and  pay  all 
just  and  necessary  expenses  for  the  purpose  of 
procuring  and  sustaining  all  of  said  letters 
patent  against  infringers,  provided  it  be  for  the 
mutual  interests  and  flniuicial  benefits  to  all  the 
parties  to  the  agreement. 

The  bill  further  alleged  that  Teas  did  assign 
the  patents  as  stipulated  in  the  agreement  and 
that  the  agreement  was  in  full  force;  that  a 
large  amount  of  goods,  in  which  the  improve- 
ments covered  by  the  i>atent8  of  complainant 
were  used,  had  been  manufactured  by  Albright 
aiid  Cahoone  under  the  name  of  the  Cahoone 
Manufacturing  Company,  and  by  Topapkins, 
Albright  and  Cahoone,  imder  the  firm  name  of 
Samuel  E.  Tompkins,  Cahoone  &  Co. ;  that  the 
defendants  had  failed  to  render  proper  state- 
ments of  the  quantity  of  goods  maniifactured 
by  them;  that  complainant  believed  there  was 
a  large  amount  due  him  under  said  contract  for 
royalties,  and  that  he  had  tried  without  success 
to  obtain  an  inspection  of  the  account  books  of 
defendants  to  ascertain  what  was  so  due  him. 

The  bill  prayed  for  discovery,  for  an  account 
of  the  sums  due  the  complainant  for  royalties 
imder  said  contract,  and  for  a  decree  against  Al- 
bright and  Oahoone  for  the  amount  found  to  tM 
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due  from  them  to  him  on  said  account  and  for 
general  relief. 

Albright  and  Cahoone  filed  a  joint  and  sev- 
eral answer  and  Tompkins  a  several  answer  to 
the  bill. 

Albright  and  Cahoone,  in  their  answer,  nei- 
ther admitted  nor  denied  that  Teas  was  the 
original  inventor  of  the  patents  assigned  to 
them,  but  they  denied  that  he  had  not  free  ac- 
cess to  their  books  of  account  They  averred 
that  they  had  rendered  full  accounts  and  made 
all  payments  due  to  Teas  under  the  agreement 
set  forth  tn  the  bill;  that  if  any  disputes  existed 
between  Teas  and  defendants,  they  arose  from 
a  vrrong  construction  put  on  the  agreement  by 
Teas,  and  from  unfounded  claims  by  him  as  to 
his  rights  under  it;  that  at  the  time  of  the  agree- 
ment they  were  in  litigation  with  Tompkins  in 
respect  to  certain  patente  held  by  him  for  im- 
provements in  saddle  trees;  that  the  litigation 
and  rivalry  impaired  the  business  of  all  three, 
and  that  in  October,  1877,  they  settied  their  dif- 
ferences with  Tompkins  and  united  their  busi- 
ness with  his,  and  It  had  since  been  carried  on 
by  the  firm  of  Tompkins,  Cahoone  &  Co. ,  which, 
had  been  entitied  to  use  all  the  patents  of  both 
parties,  and  that  the  new  firmnad  manufact- 
ured many  goods  without  employing  any  <rf 
the  improvements  described  in  the  patents  of 
Teas,  and  had  manufactured  many  to  which 
they  had  applied  the  improvements  covered  by 
the  Teas  patents  in  connection  with  those  cov- 
ered bv  patents  of  Tompkins  and  others;  that 
Tompkins  had  always  disputed  the  value  and 
validity  of  the  Teas  patents,  but  that  they,  Al- 
bright and  Cahoone,  had  always  been  anxioim 
to  fulfill  their  agreement  with  Teas,  and  had 
paid  royalties  on  all  goods  to  the  mannfactuie 
of  whidi  it  could,  by  an^  reasonable  construc- 
tion, be  claimed  that  the  improvements  covered 
hj  the  Teas  patents  had  been  applied;  and  that 
if  Teas  claimed  more,  it  was  because  he  insisted 
that  goods  made  under  the  patents  of  Tomp- 
kins were  infringements  on  his  patents. 

Tompkins  made  substantially  the  same  de- 
nials and  averments  in  his  answer.  He  also 
averred  that  he  was  not  a  party  to  the  agreement 
with  Teas,  and  denied  all  obUgations  under  it. 
He  alleged  that  though  he  had  alwavs  disputed 
the  validity  of  the  Teas  patents,  he  had  derired 
to  enable  his  partners,  Albright  and  Cahoone, 
fairly  to  fulfill  their  f^reement  with  Teas,  and 
that  it  had  been  fulfilled,  and  all  moneys  had 
been  paid  him  to  which  he  was  entitled  for 
goods  made  under  his  patents. 

Replications  were  filed  to  these  answers,  and 
the  parties  proceeded  to  take  testimony.  While 
the  taking  of  the  testimony  was  going  on,  some 
correspondence  took  place  between  the  counad 
of  the  iMrties,  in  which  counsel  for  defendants 
specified  a  large  number  of  articles  which  thejr 
admitted  that  the  defendants  were  manufactur- 
ing tmder  the  Teas  patents,  and  gave  a  list  of 
nineteen  other  articles  manufactured  by  the  de- 
fendants, which  they  contended  were  not  made 
under  the  Teas  patents,  and  did  not,  therefore, 
fall  within  the  agreement  between  Tieas  and  Al- 
bright and  Cahoone.  Tiiereupcm  the  defend- 
ants filed  a  petition  for  the  removal  of  the  caoss 
to  the  Circuit  Court  of  the  United  States,  in 
which  they  alleged  that  all  the  parties  to  the  stdt 
were  citizena  ot  tbe  State  of  Kew  Jeraey,  but 
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that  the  suit  was  one  arising  under  the  patent 
laws  of  the  United  States,  and  exclusively  with- 
in tbe  cognizance  of  the  C!ourts  of  the  United 
States,  «id  removable  under  the  Act  of  March 
8,1875, 18  Stat,  at  L.  ,470.  Upon  this  petition  the 
cwise  was  remored  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  New  Jersey. 
By  consent  of  parties,  an  interlocutoir  order 
wasmade  in  the  Circuit  Court  referring  the  cause 
to  a  master  to  report  the  amount  due  the  com- 
plainant, if  anything,  for  rovalty  upon  the  ar- 
ticles, enumerating  tnern,  in  the  manufacture  of 
wliidi  the  patented  improvements  of  the  com- 
plainant were  used. 

Upon  final  hearing,  the  testimony  having 
beoi  closed,  the  counsel  for  the  complainant 
BWTed  tlie  Circuit  Court  to  remand  the  cause  to 
the  State  Court  of  Chancery,  and  the  court  de- 
daring  it*  opinion  to  be  that  the  suit  was  not 
one  anting  under  any  of  the  laws  of  the  United 
States,  but  was  one  over  which  the  United  States 
Courts  had  no  Jurisdiction,  and  that  it  was  a 
loit  for  on  accounting  and  relief  for  the  settle- 
ment of  controversies  tinder  a  contract  of  which 
the  State  Courts  had  full  cognizance,  ordered 
the  cause  to  be  remanded  to  the  State  Court. 
To  obtain  a  review  of  this  order,  the  present  ap- 
peal was  taken  by  Tomi^ins,  Albright  and  Ca- 
hoone,  defendants  in  the  Circuit  Court. 

Mmn.  A.  O.  KMMbey  and  J.  C.  Clajr- 
toB.  for  ^meliaats. 

MeMn.  Walter  H.  Smith  and  King  A 
Wc»dr%f,  for  appellee. 

Mr.  Jiutiee  Wooda  delivered  the  opinion  of 
flie  court: 

The  contention  of  the  appellants  is,  that  the 
case  is  wie  "  arising  imder  the  •  *  «  laws 
el  the  United  States,"  and  was,  thereforeM)rop- 
«riy  reokovable  from  the  State  to  the  United 
States  Courts,  luid  shovild  not  have  been  re- 
manded. 

It  is  dear,  from  au  inspection  of  the  bill  and 
aiiswers,that  the  case  is  fotmded  upon  the  agree- 
■M&t  in  writing  between  the  appellee  ana  tiie 
wpeUaats,  Albright  and  Cahoone,  by  which 
toe  fonna,  for  a  consideration  therein  specified, 
transferred  to  the  latter  his  interest  in  certain 
Ictten  patent.  The  suit  was  brought  to  recover 
the  consideration  for  this  transfer,  and  was  not 
based  on  the  letters  patent. 

The  appellants  insist,  however,  that  evidence 
was  taken  in  the  cause  by  the  appellee  for  the 
pnrpose  of  proving  that  they  were  using  his  pa- 
tented improvements  in  the  manufacture  of 
goods  for  which  they  paid  him  no  royalty,  and 
which  they  contended  did  not  embody  the  im- 
provements covered  by  his  patents;  tbiat  the  tes- 
timiMiy  developed  a  controversy  between  the 
partiea,  on  the  question  whether  the  goods  man- 
nfactored  by  the  appellants  under  the  Tomp- 
kins  and  otber  patents  owned  by  them,  were  or 
«ere  not  infringements  on  the  patents  of  appel- 
>ee;  consequently,  that  questions  of  inmnge- 
ment  and  of  the  construction  of  the  claims  of 
wpeUee's  patents  were  necmsarily  involved  in 
the  case  and,  therefore,  it  was  one  arising  un- 
der the  patent  laws  of  the  United  States. 

We  search  the  bill  of  complaint  in  vain,  to 
find  any  averments  raising  these  questions.  It 
makes  no  issue  touching  the  construction  of  the 
patents  granted  the  ap^llee,  or  their  validitv, 
or  ttwii  mfringement.  The  only  complaint  made 
See  M  Otto. 


in  the  bill  is,  that  the  appellants  were  f  rando- 
lently  excluding  the  appellee  from  an  inspectioa 
of  their  books  of  account,  and  refusing  to  pay 
him  the  sums  due  for  roValties  under  his  con- 
tract. And  the  prayer  oi  the  bill  was  for  a  dis- 
covery, an  accot^nt  of  what  was  due  appellee 
under  his  contract,  and  a  decree  for  the  amount 
found  to  be  due  him. 

On  the  face  of  the  bill,  therefore,  the  case  is 
not  one  arisii^g  under  the  patent  laws  of  the 
United  States.  WiUon  v.  Sancyord,  10  How., 
09. 

The  testimony  on  which  appellants  rely,  to 
show  the  jurisdiction  of  the  Circuit  Court,  is 
not  before  us;  but  conceding  that  it  discloses 
the  controvert,  which  appellants  assert  it  does, 
the  question  arises:  does  this  fact  give  the  Courts 
of  the  United  States  jurisdiction  of  the  case? 

Tompkins  is  the  only  one  of  the  appellants 
who  questions  the  validity  of  the  appellee's  pa- 
tents. But  he  is  not  a  party  to  the  contract  be- 
tween appellee  and  Albright  and  Cahoone,  and. 
no  relief  is  prayed  against  Iiim  by  the  bill;  and 
though  he  says  in  his  answer  that  he  had  always 
disputed  the  value  and  validity  of  the  patents  of 
appellee,  he  raises  no  issues  thereon.  The  fact 
that  he  is  made  a  party  defendant  to  the  bill 
can,  therefore,  have  no  effect  on  the  question  in 
hand. 

In  passing  on  the  question  of  iurisdiction,the 
case  is  to  be  considered  as  if  Albright  and  Ca- 
hoone were  the  only  defendants. 

The  appellee,  before  the  commencement  of 
the  suit,  sold  and  transferred  to  Albright  and 
Cahoone  all  his  title  and  interest  in  the  inven- 
tions covered  by  his  patents.  The  transfer  was 
absolute  and  itncon<utionaL  No  right,  there- 
fore, secured  to  the  appellee  in  the  patent  by 
any  Act  of  Congress  remained  in  him.  He  had 
no  right  to  prosecute  anyone  for  infringements 
of  his  patents  nor  to  demand  damages  therefor 
nor  an  account  of  profits. 

He  was  entitled  to  the  royalties  secured  by 
his  contract  and  nothing  more.  And  the  only 
question  raised  by  the  bill  of  complaint  and  the 
answer  of  Albright  and  Cahoone  was  simply 
this:  what  is  the  sum  due  the  appellee  from  Al- 
bright and  Cahoone  for  his  royalties  under  his 
contract?  In  ascertaining  this  amount  it,  of 
course,  became  necessary  to  inquire,  what  goods 
were  manufactured  bv  tlie  appellants  under 
the  patents  of  the  appellee?  In  prosecuting  this 
inquiry  an  incidental  question  might  arise, 
namely:  what  goods  were  manufactured  by  the 
appellants  under  other  patents  of  which  they 
were  the  owners  w  licensees?  But  this  inci- 
dental and  collateral  inquiry  does  not  change 
the  nature  of  the  litigation.  The  fact  that  Al- 
bright and  Cahoone  nad  licenses  to  use  other 
patents  under  which  they  were  manufacturing 
goods,  does  not  give  them  the  right  to  litigate 
their  cause  in  the  United  States  Courts  because 
certain  goods  which  they  asserted  were  made 
under  the  other  patents,  the  appellee  asserted 
were  really  made  under  bis.  The  suit,notwith- 
standing  the  collateral  inquiry,  still  remains  % 
salt  on  the  contract  to  recover  royaiUes,  and 
not  a  suit  upon  the  letters  patent.  It  arises 
solely  upon  the  contract  and  not  upon  the  patent 
laws  of  the  United  States. 

In  fact  it  does  not  appear  that  there  is  anv 
dispute  whatever,  between  fte  parties,  in  ref- 
erence to  the  construction  of  the  patents  of  the 
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appellee.  The  controveny  between  them,  as 
sUrted  hj  the  appellants  themselves  is,  whether 
certain  goods  manufactured  by  them  embody 
the  invention  covered  bv  the  appellee's  patents. 
This  does  not,  nec^sanly,  involve  a  construc- 
tion of  the  patents.  Both  parties  may  agree  as 
to  what  the  patented  invention  is,  and  yet  dis- 
agree on  the  question  whether  the  invention  is 
employed  in  uie  manufacture  of  certain  speci- 
fied goods.  The  controversy  between  the  par- 
ties in  this  case  is  clearly  of  the  latter  kind. 

The  case  cannot,  therefore,  be  said  to  be  one 
which  grows  out  of  the  legislation  of  Congress. 
Neither  party  asserts  ainr  nght,  privilege,  mim, 
protection  or  defense  founded,  in  whole  or  in 
part,  on  any  law  of  the  United  States. 

We  are,  therefore,  of  opinion  that,  even  If 
we  go  outside  the  pleadings  and  look  into  the 
testmiony,  the  case  is  not  one  arising  under  the 
laws  of  the  United  States  and,  consequently, 
that  the  Courts  of  the  United  States  had  no  ju- 
risdiction to  entertain  it. 

The  cases  adjudged  by  this  and  other  Courts 
of  the  United  States  sustain  this  conclusion.  In 
the  case  of  WUtan  t.  Bandfotd,  ubi  tupra,  the 
object  of  the  biU  was  to  set  aside  a  contract 
made  by  the  appdiant  with  the  appellees,  by 
which  he  bad  gnuited  them  permission  to  use  and 
Tend  to  others  to  be  used  one  of  Woodworth's 
planing-machines  in  the  Cities  of  New  Orleans 
and  Lafayette,  and  also  to  obtain  an  injunction 
4igainst  the  further  use  of  the  machine,  on  the 
ground  that  it  was  an  infringement  of  his  pa- 
tent-rights. Upon  this  cause, the  court^sp^- 
Ing  bv  Mr.  CMefJutlUt  Taney,  said:  "The  dis- 
pute m  this  case  does  not  arise  under  any  Act 
of  Congress,  nor  does  the  decision  dependupon 
the  construction  of  any  law  in  relation  to  pa- 
tents. It  arises  out  of  the  contract  stated  in  the 
bill,  and  there  is  no  Act  of  Congress  p 
for  or  regulating  contracts  of  this  kmd.  The 
rights  of  the  {wrties  depend  altogether  upon 
common  law  and  equity  principles." 

The  case  of  EarieU  v.  Tilghman,  99  U.  8., 
647  [XXy.,  357],  is  also  in  point.  In  that  case 
Hanell,  the  complainant,  alleged  that  he  was 
the  original  patentee  and  inventor  of  a  process 
for  cutting  and  engraving  stone,  glass,  metal 
and  other  hard  substances  oy  what  b  known  as 
the  sand  blast  process;  that  the  defendants  had 
paid  him  a  considerable  sum  for  machines  nec- 
essary in  the  use  of  his  invention,  and  had  also 
paid  him,  during  several  months,  the  royalty 
which  he  asked  for  the  use  of  the  invention  de- 
scribed in  and  secured  by  his  patent;  that  the 
defendants  refused  to  do  certain  other  things, 
which  the  complainant  charged  to  have  been  a 
part  of  the  consideration  of  the  contract  be- 
tween them,  whereupon  he  had  forbidden  them 
further  to  use  Ids  invention,  and  that  the  de- 
fendants had  disregarded  this  prohibition.  The 
bill  prayed  for  an  injunction,  an  account  of 
profits  and  damages. 

The  defendants  admitted  Oie  validity  of  tbe 
patent,  their  use  of  it  and  their  liability  for  its 
use,  under  their  contract  with  the  complainant, 
and  offered  to  pwform  all  that  the  contract  re- 
quired them  to  perform.  All  the  parties  were 
dtizens  of  the  same  State. 

Upon  this  case,  the  question  of  the  jurisdic- 
tion of  the  United  States  Courts  was  raised,  and 
this  court,  after  a  review  of  several  cases  bear- 
ing on  the  subject,  held  that  the  suit  was  not 
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Tows  OF  TH0»IP80N  v.  PERKDtE. 


In7;i«nMW0nT.ArK««,lO8lJ.S.,8O6(X2rVI., 
<tl3],  we  afflnmed  a  judsment  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  New  York,  against  the  Town  of  Thompson, 
bi  that  State,  for  the  amount  of  certain  cou- 
pons of  bonds,  executed  in  behalf  of  tliat  Town, 

DT  Ttrtoe  of  the  provisions  of  an  Act  passed 
Mzj  4, 1860,  and  amended  April  1 ,  1869.  Those 
Acts,  as  will  be  seen  from  the  statement  of  the 
foimer  case, authorized  the  Town  of  Thompson, 
is  aid  of  the  construction  of  a  railroad  from 
MoDticello,  New  York,  to  Port  Jervis,  in  the 
■me  State  (a  majority  of  its  taxpayers,  appear- 
ing upon  the  last  assessment  roll  and  lepresent- 
iag  a  majority  of  the  taxable  property,  not  in- 
dmiing  lands  of  non-iesidents,  naving  first  con- 
tented to  the  debt  being  contracted),  to  issue 
lionds  and  to  invest  t/it  proeeedt,  when  disposed 
of,  fai  the  capital  stock  of  the  railroad  company 
oganized  to  construct  the  proposed  road.  Soncb 
were  issued,  and  instead  of  selling  them  and  in- 
Teatingthe  proceeds  in  the  company's  stock, 
the  kmil  authorities  exchanged  uem  directly 
with  the  railroad  company  for  stock.  This,  ac- 
cording to  certain  decisions  of  the  highest  court 
of  New  York,  was  in  violation  of  the  Act  giving 
aothoritv  to  issue  the  bonds.  But,  by  an  Act 
famed  April  28,  1871  (previous  to  which  time 
ttie  bonds  had  been  issued  and  delivered),  that 
etdianfie  for  stock  was,  in  express  terms,  rati- 
fied and  confirmed.  And  the  controlling  ques- 
tiitt  in  the  former  case  was  as  to  the  constitu- 
tional  validity  of  the  latter  statute.  In  HorUm 
T.  Thompton,  71  N.  Y.,  618,  decided  Jantiary, 
1878,  the  Court  of  Appeals  of  New  York  held 
tliat,  as  the  taxpayers  nad  only  consented  to  an 
issue  of  bonds,  the  proceeds  of  the  sale  of  which 
dunild  be  invested  m  stock,  it  was  beyond  the 
power  of  the  Legislature  to  validate  Imnds, 
^di,  in  violation  of  the  Act  under  which  they 
■were  issued,  were  not  sold  but  were  directly  ex- 
eimged  for  stock,  of  which  fact  all  purchasers 
bad  notice  from  the  recitals  of  the  bonds  them- 
sdm.  That  adjudication,  it  was  contended, 
wu  binding  upon  this  court.  But  to  that  prop- 
ortion we  declined  to  give  our  assent  and  stated, 
with  some  fullness,  the  reasons  why  this  court 
eoold  not  nve  to  tbe  decision  in  Uorton'i  Cate 
te  effect  uaimed  for  it  by  the  Town. 

We  lield,  for  reasons  which  need  not  be  re- 
peated, that  it  was  within  the  constitutional 
power  of  the  Legislature  of  New  York  to  pass 
the  curative  Statute  of  April  28,  1871,  and  that 
from  the  moment  it  was  enacted,  if  not  before, 
the  bonds,  by  whomsoever  held,  whether  by  the 
ttilroad  company  or  otliers,  became  binding 
obligations  upon  the  Town,  as  much  so  as  U 
they  had  originally  been  sold  and  the  proceeds 
invested  in  stock  of  the  railroad  company,  as 
rajnired  by  the  Acts  imder  which  they  were  is- 
nel 

Hut  decision  controls  the  present  case,  for 
&e  latter,  in  its  essential  features,  differs  from 
tteftxmeronlyin  the  circumstance  of  Uie  time 
when  Perrine  acquired  title  to  the  coupons  in 
■It  Thoee  heretofore  sued  on  were  purchased 
by  him  in  1876,  while  those  now  in  suit  were 
Pnrchaaed  by  him  in  1878,  when  they  were  over- 
doe,  and  after  the  decision  fai  71  N.  T.  was  an- 
"WBced.  Counsel  for  the  Town  now  Insist  that 
■na  court  should  follow  the  ruling  in  that  case, 
*t  least  as  to  holders  of  coupons  or  bonds  who 
P'B'iased  after  Barton  v.  Thompton  was  de- 
See  16  Otto. 


dded;  and  they  suppose  that  this  court  placed 
its  former  decision  upon  the  ground,  mainly, 
that  Perrine  purchased  the  bonds  there  in  suit 
before  the  Court  of  Appeals  declared  the  Act  to 
be  unconstitutional.  But  in  this  view  we  do  not 
concur.  The  reference,  in  the  former  case,  to 
the  date  when  Perrine  purchased,  was  to  illus- 
trate the  injustice  which  would  be  done  were 
we,  in  opposition  to  our  own  view  of  the  law, 
to  follow  the  ruling  of  the  state  court  made  after 
he  purchased;  a  decision  which,  with  entire  re- 
spect for  the  state  court,  was  held  not  to  be  in 
harmony  with  its  former  decisions.  What  we 
decided  was,  that  the  curative  statute  was  with- 
in the  limits  of  legislative  power,  and  that,  at 
least  from  its  passage,  the  bonds,  by  whomso- 
ever held,  whether  by  the  railroad  company  or 
others,  became  enforceable  obligations  of  the 
Town.  MitcheU  v.  Burlington,  4  Wall.,  274, 
275 [71 U.  8.,  XVra.,  862r;  Jbwtor  v.  Tptilanti. 
105  U  8.,  60  rXXVL,  1006];  (Mo  L.  S  T.  Go. 
V.  BebM,  16  How.,  488. 

There  is,  however,  one  point  made  In  this 
case  not  made  in  the  former  one,  and  which  it 
is  our  duty  to  notice.  It  is,  that  this  action  is 
excluded  by  statute  from  the  jurisdiction  of  a 
Circuit  Court  of  the  United  States. 

The  11th  section  of  the  Judiciary  Act  of  1789 
declares  that  no  district  or  circuit  court  shall 
"  Have  cognizance  of  any  suit  to  recover  the 
contents  of  any  promissory  note  or  other  chose 
in  action  in  favor  of  an  assignee,  unless  a  suit 
might  have  been  prosecuted  in  such  court  to 
recover  the  said  contents  if  no  assignment  had 
been  made,  except  in  cases  of  foreign  bills  of 
exchange."  1  Stat,  at  L.,  78;  R.  8.,  sec.  629. 
The  provision  in  the  Act  of  March  8,  1876  [18 
Stat,  at  L.,  470],  is:  "Nor  shall  any  circuit 
or  district  court  have  cognizance  of^any  suit 
founded  on  contract  in  favor  of  an  assignee, 
tmless  a  suit  might  have  been  prosecuted  in 
such  court  to  recover  thereon  if  no  assignment 
had  been  made,  except  in  cases  of  promissory 
notes  negotiable  by  the  law  merchant,  and  bills 
of  exchange." 

It  is  not  claimed  that  the  words  "  assignee" 
and  "assignment,"  as  found  in  the  Act  of  1875, 
have  any  meaning  different  from  that  attached 
to  the  same  words  in  the  Act  of  1789,  or  in  sec- 
tion 629  of  the  Revised  Statutes.  But  the  con- 
tention of  counsel  is  that  the  coupons  in  suit, 
being  detached  from  the  bonds  and  overdue 
when  Perrine  purchased  them, were  dishonored 
and,  therefore,  not  negotiable  by  the  law  mer- 
chant; consequently,  it  is  claimed,  they  are  not 
within  the  exception  of  promissory  notes  nego- 
tiable by  the  law  merchant,  but  are  embraced 
by  the  general  inhibition  upon  suits  foimded 
on  contract  where  the  assignor  himself  could 
not  have  sued  in  the  circuit  court. 

This  position  cannot  be  sustained.  It  is  an  im- 
material circumstance  that  the  coupons,  when 
purchased  by  Perrine,  were  detachw  from  the 
twnds.  And  the  bonds  not  having  then  ma- 
tured, the  coupons,  though  overdue,  had  not 
lost  the  quality  of  negotiability  by  the  law  mer- 
chant This  result  must  follow  from  the  prin- 
ciples announced  in  Oromwdl  v.  8ae  Cto. ,  9i8  U. 
8.,  58  [XXrV..  686].  Further,  and  apart  from 
any  consideration  of  the  question  as  to  the  ne- 
gotiability, according  to  the  law  merchant,  of 
these  coupons,  Perrine  Is  not  an  amignee  witidn 
the  meaning  of  the  Act  of  1876,  nor  of  the 
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previous  statutes  relating  to  the  same  subject. 
Giving  the  words, assignee  and  assignment,  their 
broadest  signiflcation  and  conceding  that,  in 
some  cases,  the  holder  of  a  promissory  note  may 
become  such  in  virtue  alone  of  an]  assignment; 
yet,  according  to  the  established  construction  of 
the  Judiciary  Act  of  1789,  the  right  of  the  holder 
of  a  promissory  note  or  bond,  payable  to  a  par- 
ticular person  or  bearer,  to  sue  in  his  own 
name,  did  not  depend  upon  the  citizenship  of 
the  named  payee  or  of  the  first  or  any  previous 
holder;  this,  because,  in  all  such  cases,  the  tide 
passed  by  delivery  and  not  in  virtue  of  any  as- 
signment. In  BuUard  v.  Bell,  1  Mason,  248, 
Mr.  JutUee  Story  said  that  to  bring  a  case  with- 
in the  exception  contained  in  the  11th  section 
of  the  Act  of  1789,  "  The  action  must  not  only 
be  founded  on  a  chose  in  action,  but  it  must  be 
assignable;  and  the  plaintiff  must  sue  in  virtue 
of  an  assignment"  "A  note,"  said  he,  "  pay- 
able to  b^rer,  is  often  said  to  be  assignable  oy 
delivery;  but,in  correct  language,  there  is  no  as- 
signment in  the  case.  It  passes  by  mere  deliv- 
ery; and  the  holder  never  makes  any  title  by 
or  through  any  assignment,  but  claims  merely 
as  bearer.  The  note  is  an  original  promise  by 
the  maker  to  pay  any  person  who  shall  become 
the  bearer;  it  is,  therefore,  payable  to  any  per- 
son who  successively  holds  the  note  bona  Jide 
not  by  virtue  of  any  assignment  of  the  prom- 
ise, but  by  an  original  ana  direct  promise,  mov- 
ing from  the  m^er  to  the  bearer.  In  JSsnJfc  v. 
m^er,  2  Pet.,  826,  this  <!ourt  said  that  it  had 
"Uniformly  held  that  a  note  payable  to  bearer  is 
,  payable  to  anybody,  and  is  not  affected  by  the 
oiaabilities  (to  sue)  of  the  nominal  payee. " 
Thompson  v.  Le«  Co.,  3  WaU.,  881  [70  U.  8., 
XVIIL,  178];  BtuhneUy:.  Kennedy,  9  Wall., 
891  [76  U.  8.,  XIX., 738];  Lexington  v.  Butler, 
14  WnU.,  293  [81  U.  8.,  XX.,  812];  Ckxmer  v. 
Thompson,  18  Blatchf.  [484];  Coev.  B.  B.  Co., 
19  Blatchf.,  622. 

The  coupons  here  in  suit  are  payable  to  the 
bolder  thereof,  and,  upon  the  authority  of  the 
adjudged  cases,  Perrine  is  not  an  assignee  with- 
in the  meanhi^  of  the  Act  of  1875  [18  Stat,  at 
L.,470].  He  is  entitled  to  sue  without  refer- 
ence to  the  citizenship  of  any  previous  bolder. 
We  perceive  no  error  in  the  record  and  the 
judgment  mutt  he  affirmed.  Itieto  ordered. 
tirueoopy.  Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  U.  S. 

cited-108  u.  a,  eas;  vn  v.  s.,  ss;  iob  u.  &,  asa. 


Town  of  Tliompton,  Plfl.  in  Err.,  v.  Orlando 
Perrine,  "No.  75. 

Argued  at  same  time  by  same  counsel  as  pre- 
ceding case. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  case  is  controlled  by  the  decision  just 
made  in  case  No.  70  [anfe,298j  between  the  same 
parties. 

The  judgment  is  (Affirmed. 

Itoecopy.   Test: 

James  H.  HoKenner<  Clerk,  Bup.  Ooiirt,IT.  8. 
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Mr.  JtuUee  TUiA  deUveied  the  opinion  of 
the  court: 

In  December,  1871,  the  Mutual  Oas-Li^ht 
Company  of  Detroit,  was  created  a  Corporation 
under  a  gmeral  law  of  Midiigan,  for  the  pur- 
poae  of  manufacturing,  selling  and  f iimishing 
gia  for  ooDflimption  in  Detroit.  The  proposed 
eoqiorators  had  previously  made  application  to 
Oe  common  council  to  authorize  the  Corpora- 
tioD,  when  formed,  to  lay  gas-pipes,  mains,  con- 
doctors  and  aervioe-pipes  in  the  avenues,  streets, 
hiiM,liighways,alle!yB,public  parks  and  squares 
throughout  the  City;  and  obtained  the  passage 
<rfan  ordinance  granting  permission  to  the  Com- 
pany to  lay  the  pipes,  subject,  however,  to  cer- 
ttin  conditiona.  Power  was  conferred  by  law 
opmi  the  city  authorities  to  grant  the  permis- 
aoa  upon  such  reasonable  regulations  as  they 
nigltt  prescribe;  and  tliey  provided  tliat  the  per- 
miseion  sliould  cease  if  Uie  Company  shovda,  at 
iny  time,  combine  with  any  other  company 
oooceming  rates  to  be  charged  for  gas,  either 
to  the  City  or  to  private  consumers ;  and  that 
the  Company  should  not  sell  its  properW,  fran- 
chises or  privileges  to  any  other  gas-light  com- 
paor,  under  the  penalty  of  a  forfeiture  of  its 
works  in  tlie  City.  The  Company  accepted  the 
terms  of  the  ordinance;  erected  its  manufactur- 
ing works  in  the  Township  of  Hamtranck,  just 
h^ood  the  boimdary  of  the  City  ;  laid  mains 
and  service-pipes  in  the  streets,  and  in  Kovem- 
her,  1872,  commenced  distributing  and  supnily- 
bg  gas  to  private  consumers  ana  to  the  City, 
ou  continued  to  do  so  up  to  the  time  this  suit 
ms  commenced. 

During  this  period  and  previously,  another 
corporation,  luiown  as  The  Detroit  Gas-Light 
Company,  was  tu  existence  and  was  also  sup- 
plying gas  to  private  consumers  and  the  City. 
In  June,  1877,  the  two  Coinpanies  entered  into 
an  agreement  to  divide  tlie  City  between  them, 
one  to  take  the  part  lying  easterly  of  the  middle 
of  'Woodward  Avenue,  and  the  other  the  part 
lying  westerly  of  it,each  to  transfer  to  the  other 
iit  pn^jerty  Ntuated  in  the  portion  of  the  other, 
and  each  stipulating  not  to  lay  mains  or  to  sup- 
^  gas  in  the  portion  of  the  other,  reserving, 
however,  the  nght  to  fulfill  all  obli^tions  rest- 
iiig  upon  it  with  respect  to  any  portion  of  the 
C%.  The  difference  in  the  value  of  the  prop 
er^  exchanged  was  $140,000  in  favor  of  the  old 
C<nipany,  and  this  sum  the  new  Company 
•greed  to  pay. 

The  common  council,  deeming  this  division 
of  the  City  and  other  things  done  or  omitted  by 
the  Company  to  constitute  a  breach  of  the  con- 
diti(»is  upon  which  permission  to  lay  its  pipes 
in  the  streets  had  been  granted,  passed,  on  the 
14th  of  December,  1877,  an  ordinance  repealing 
the  previous  one,  reciting  as  reasons  for  it  that 
the  Company  had  not  built  its  gas  works  in  the 
City  of  Detroit,  but  in  the  Township  of  Ham- 
tOBck;  that  it  had  entered  into  an  agreement 
■■iJh  the  Detroit  Oas-Light  Company  to  divide 
the  VenitoTj  of  Detroit  between  them  for  the 
n^^y  of  gas  ;  and  that  it  had  refused  to  lay 
mains  in  streets  on  petition  of  owners  or  occu- 
paati  of  buildings  for  a  supplv  ot  gas. 

The  repealing  ordinance  declaim  that  the 
Oonpany  had  thus  forfeited  its  gas-pipes,  mains, 
eoBAictors  and  service-pipes  lying  within  the 
tvaraes,  streets,  lanes,  highways,  alleys,  public 
pnfci  iiid  squares  of  the  City-,  aod  all  other 
See  1«  OiTO. 


property  situated  within  its  limits;  and  that  the 
title  to  the  whole  had  vested  in  the  City  of  De- 
troit. It,  therefore,  directed  the  comptroller  to 
assume  possession  and  control  of  the  same  and 
to  serve  a  copy  of  the  ordinance  upon  the  Com- 
pany. To  restrain  the  enforcement  of  this  or- 
dinance and  protect  the  rights  and  property  of 
the  Company,  the  present  suit  was  commenced 
by  the  complainant,  a  citizen  of  New  York. 
The  Company  had  expended  large  sums  of 
money  in  the  construction  of  its  works  and 
created  for  that  purpose  a  debt,  represented  by 
bonds  secured  by  mortgage  upon  its  property, 
which,  with  interest,  amounted  to  $660,0(JO. 
There  was,  therefore,  an  urgent  necessity  for 
legal  proceedings  to  stop  the  seizure  of  the  prop- 
erty. There  were  only  three  directors  of  the 
Company,  two  of  them  residents  of  Detroit  and 
one  of  New  York;  and  as  the  Company  could 
not  maintain  a  suit  in  the  Federal  Court  against 
the  City  they  devised  such  a  case  of  refusal  on 
their  part  to  take  the  necessary  le^  proceed- 
ings to  protect  the  property  and  rights  of  the 
Company  as  to  give  Jurisdiction  to  the  Federal 
Court  of  a  suit  brought  for  that  purpose  by  the 
non-resident  director  and  stockholder.  The 
three  directors  discussed  the  matter  among  them- 
selves. The  president  represents  himself  to  have 
been  very  belligerent  iu  his  disposition.  Accord- 
ing to  his  statement,  he  professed  not  to  want 
any  legal  proceedings  taken.  He  proposed  to 
settle  the  matter  by  force,  and  if  any  man  at- 
tempted to  take  the  property ,to  shoot  him  on  the 
spot.  His  feelings  on  the  subject  must  have 
been  very  intense,  for  more  than  two  months 
afterwards  he  testified  under  oath  that  he  would 
"most  assuredly"  have  shot  any  man  who  med- 
dled with  him  ''as  quick  as  wink;"  as  quick  as 
he  would  have  shot  a  burglar  in  his  house  at 
midnight.  Dean,  the  complainant,  another  di- 
rector, favored  more  pacific  methods;  he  desired 
legal  proceedings  to  be  instituted.  The  third 
director,  Meddaugh,  was  similarly  disposed. 
He  was  a  member  of  the  bar  of  Michigan,  and 
acting  as  one  of  the  attorneys  of  the  Company. 
He  favored  legal  proceedings,  but  expre^ed  a 
want  of  confidence  in  the  local  tribunals  of  the 
State  by  reason  of  the  then  excited  condition  of 
the  public  mind;  he  desired  to  get  into  the  Fed- 
eral Court,  and  so  he  resolved  to  object  to  a 
suit  in  the  state  courts.  A  meeting  of  the  di- 
rectors was  thereupon  improvised  in  his  office 
to  carry  out  the  course  resolved  upon.  Dean 
then  a&ed  that  the  officers  of  the  Company  be 
instructed  to  protect  its  property  and  rights 
from  the  execution  of  the  threat  contained  in 
the  repealing  ordinance  of  the  City,  and  for 
that  purpose  to  bring  suit  in  the  proper  court. 
The  matter  being  mscussed,  it  was  resolved: 
"That  the  Company,  convinced  of  the  improb- 
ability of  obtainmg  redress  or  justice  in  the  local 
courts,  which  would  be  its  only  recourse  in  the 
present  excited  condition  of  the  public  mind — 
the  press  of  the  City  having,  for  some  time  past, 
continually  aggravated  public  feeling  by  exag- 
geration and  ralsehood — cannot  prudently  enter 
into  a  litigation  witii  the  City,  and  that  no  such 
attempt  on  its  part  would  now  be  made."  Dean 
voted  against  the  resolution,  the  other  two  di- 
rectors in  favor  of  it.  The  resolution  having 
passed.  Dean,  on  the  following  day,  commenced 
the  present  suit,  alleging  the  refusal  of  the  di- 
rectors to  institute  proceedings  in  the  name  of 
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the  Company.  The  bill  was  read  in  the  pres- 
ence of  the  uree  directors  and  one  of  them, 
Meddaugh,  acted  as  a  solicitor  in  the  case. 

It  is  impossible  to  read  the  testimony  of  the 
president  contained  in  the  record,  -with  hishes- 
itatine  and  evasive  answers  to  the  interrogato- 
ries of  counsel,  and  not  be  convinced  that  the 
refusal,  wliich  constituted  the  basis  of  the  pres- 
ent suit,  was  made  for  the  express  purpose  of 
enabling  a  suit  to  be  brought  in  the  Federal 
Court,  and  that  no  such  refusal  would  have 
been  given  if  that  result  had  not  been  desired. 
It  was  an  attempt  to  get  into  tlie  Federal  Court, 
upon  a  pretense  that  justice  was  impossible  in 
the  state  courts,  owing  to  the  excited  condition 
of  the  public  mind.  The  only  party  who  could 
seek  i^ress  in  a  Federal  Court,  by  reason  of 
his  citizenship,  was  willing  to  trust  the  local 
courts;  and  if  a  determination  had  not  existed  to 
force  the  coniroversv  away  from  them, we  have 
no  doubt  that  the  other  directors  would  readily 
have  agreed  with  him.  The  refusal  to  take  le- 
gal proceedings  in  the  local  courts  was  a  mere 
contrivance;  a  pretense;  the  result  of  a  collusive 
arrangement  to  create  for  one  of  the  directors  a 
fictitious  ground  for  federal  jurisdiction.  The 
case  comes,  therefore,  within  the  purview,  if 
not  the  letter,  of  the  provisions  of  section  6  of 
the  Act  of  March  8, 1876,  defining  the  jurisdic- 
tion of  the  Circuit  Courts  of  the  United  States. 
18  Stat,  at  L.,  472,  ch.  187.  That  section  de- 
clares: '"niat  if,  in  any  suit  commenced  in  a 
circuit  court  or  removed  from  a  state  court  to  a 
Circuit  Court  of  the  United  States,  it  shall  ap- 
pear to  the  satisfaction  of  said  circuit  court,  at 
any  time  after  such  suit  has  been  brought  or 
removed  thereto,  that  such  suit  does  not  really 
and  substantially  involve  a  dispute  or  contro- 
versy properly  within  the  jurisdiction  of  said 
circuit  court,  or  that  the  parties  to  said  suit 
have  been  improperly  or  collusively  made  or 
joined.either  asplaintlSsor  defendants,  for  the 
purpose  of  creating  a  case  cognizable  or  remov- 
able under  this  Act,  the  circuit  court  shall  pro- 
ceed no  further  therein,  but  sliall  dismiss  the 
suit  or  remand  it  to  the  court  from  which  it  was 
removed,  as  Justice  may  require." 

A  single  stockholder  m  a  corporation  has,  un- 
doubtemy,  the  same  right  to  institute  legal  pro- 
ceedings a^nst  the  corporation  for  the  protec- 
tion ofhis  individual  rights  tliat  a  third  party, 
not  a  stockholder, possesses;  but  when  he  resorts 
to  such  proceedings,  to  protect  not  simply  such 
interests  but  the  property  and  rights  of  the  cor- 
poration against  the  action  or  threatened  action 
of  third  parties,  thus  assuming  duties  properly 
devolving  upon  its  directors,  he  must  show  a 
clear  breach  of  duty  on  their  part  in  neglecting 
or  refusing  to  act  in  the  matter,  amounting  to 
such  grossly  culpable  conduct  as  would  lead  to 
irremediable  loss  to  him  if  he  were  not  permitted 
to  bring  the  matter  before  the  courts.  And 
such  neglect  and  refusal  must  not  be  simulated 
but  real,  and  persisted  in,  after  earnest  efforts 
to  overcome  it  The  opinion  in  the  case  of 
Eawei  V.  Oa/dand  is  full  of  instruction  on  this 
head,  and  to  it  we  refer  for  a  statement  of  the 
law;  we  can  add  nothing  to  its  cogent  reason- 
ing.   104  U.  8..  450  [:o:VI.,  837J. 

The  decree  of  the  court  Mow  mtut  be  reverted 
and  the  can  remanded,  vMh  direeHoru  to  ditmiie 
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(bow  otherwise  before  this  defense  can  be  sus- 
tained." 

Tttt  ruling  of  the  Bupr^ne  Court  of  Tennes- 
He  sustaining  this  instruction,  is  the  only  error 
tsrigned  on  the  record  Inou^t  up  with  the  pres- 
ot  writ.  At  tht  inttnieUon  mu  in  matt  con- 
firmitf  vith  ourformtr  dediion,  teftusA  %d«  ean- 
Mt  reexamine  in  the  preient  eon,  thejudgmmt 
iiafirmed. 

&iie  copy.    Test : 

James  H.  MoKenney,  OeA,  Sup.  Oonrt,  U.  S. 

Ctted-llSU.&,iai. 


HENRY  J.  ROOERS,  Appt.. 

«. 

WILLIAM  F.  DTHIANT,  Impleaded  with 

Jajoh  W.  Datib  bt  al. 

(See  S.  a,  IC  Otto,  Ml-ML) 

Ptt^iflou  ofijutrumtnt—ditmiMalonmeritt— 
uHwn  erroneout. 

*L  Tbe  loa  of  a  draft  Is  not  (tiffldontly  prored,  to 
■ipport  a  suit  In  equity  thereon  against  toe  drawer 
or  aooeptor,  by  eTidenoe  that  it  was  left  with  a  ref- 
ene  ippolntea  by  order  of  court  to  examine  and  re- 
pnt  oiums  acralnst  an  estate  in  tbe  hands  of  a  reoelT- 
er.and  Hmt  unsuccessful  inquiries  for  it  have  been 
Bade  of  the  referee,  the  receiver  and  tbe  attorney 
ftarthepreaent  defendant  in  those  prooeedings,  with- 
out evioenoe  of  any  search  in  the  flies  of  the  court 
to  whiofa  the  report  of  the  referee  was  returned,  or 
uy  application  to  that  court  to  obtain  the  draft. 

1  A  decree  of  the  drcult  court,  dismissing  upon 
flis  merits  a  bOl  of  which  this  c    "^    


court  on  __, 

kolda  that  there  is  no  Jurisdiction  in  equity,  wUl  be 
rereisBd  and  the  cause  remanded,  with  directions  to 
tfndntiieWll  without  preludloe  to  an  action  at  law, 
iBdirithoaata  In  the  court  below  and  each  party  to 
pay  fali  own  costs  on  the  appeaL 

[No.  148.] 

BiOmUted  Jem,.  18, 1883.  Decided  Jan.  19, 188S- 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Uli- 
Mb. 

Tbe  history  and  facts  of  the  case  are  suffi- 
dentiy  stated  in  the  opinion  of  the  court. 

Mmm.  Henry  C.  Whitney  and  Leteit  L. 
(Mnm,  for  i^ipulant. 

Mtmn.  Xaftwrenee,  OampbM  and  Lawrenee, 
for  Dorant,  appellee. 

Ur.  JruHu  Gvay  delivered  the  opinion  of 
file  court: 

This  is  a  bin  in  equity,  by  which  Rogers  seeks 
to  recover  of  Durant  and  seven  others,  as  co- 
psrtoen  under  the  name  of  James  W.  Davis  & 
Associates,  the  amount  due  upon  several  drafts, 
some  drawn  and  some  accepted  or  promised  to 
be  accepted  by  that  firm,  and  all  alleged  to  have 
been  held  by  the  plaintiff  and  lost  without  his 
fnlt  after  maturitr. 

The  defoise  of  Durant  is  twofold:  first  to  the 
juriidiction,  because  there  is  no  sufficient  proof 
gf  the  loss  of  tbe  drafts;  second,  to  the  merits, 
Iwraae  he  was  never  a  member  of  the  firm  of 

■Bead  notes  by  Jfr.  JvMu  Qbat. 
8eeU  Otto. 


James  W.  Davis  &  Associates.  The  court  be- 
low, while  inclining  to  the  opinion  that  it  had 
no  jurisdiction,  did  not  decide  the  case  upon 
that  ^und,  but  upon  the  merits  and  dismiwed 
the  bill  generally. 

The  testimony  introduced  to  show  the  loss  of 
the  drafts,  construing  it  most  favorably  for  the 
plaintiff,  proves  no  more  than  this:  in  a  former 
suit  in  the  Supreme  Court  of  NewTork,  to  wind 
up  tbe  affairs  of  the  firms  of  James  W.  Davis  & 
AjBsodates,  and  of  Davis,  Sprague  &  Company, 
a  receiver  was  appointed  and  the  claims  of 
creditors,  including  the  plaintiff's,  were  pre- 
sented to  a  referee  appointed  by  the  court,  ond 
by  him  reported  to  the  court,  and  a  dividend 
ordered  and  paid  in  part  thereof.  The  drafts 
in  question  were  handed  by  tbe  plaintiff  to 
Steiger,  his  attorney  in  New  York,  to  be  filed 
before  the  referee,  and  were  so  filed,  and  were 
afterwards  delivered  by  the  referee  to  the  re- 
ceiver; neither  the  plaintiff  nor  Steiger  had  since 
seen  them  or  known  where  they  were;  and 
Steiger  had  applied  for  them  to  the  receiver,  to 
his  clerk,  to  the  referee  and  to  Bell,  Durant's 
attorney  in  New  York,  and  believed,  without 
any  foundation  beyond  his  own  suspicion,  that 
thev  were  in  Bell's  possession. 

The  original  papers  presented  to  the  referee- 
would  properly  be  returned  with  his  report  to 
the  files  of  the  court  which  appointed  him.  Yet 
no  search  appears  to  have  been  made  in  those 
files,  nor  any  application  presented  to  that  court 
for  the  delivery  of  the  drafts  to  the  plaintiff  or 
his  attorney.  The  plaintiff,  having  made  no 
inquiry  in  the  place  in  which  the  dmts  would 
be  most  likely  to  be  found,  utterly  fails  in  his 
attempt  to  prove  their  loss. 

There  bang  no  snflScient  evidence  of  loss, 
there  can  bo  no  doubt  that  tbe  case  is  one  with- 
in the  exclusive  jurisdiction  of  a  court  of  law; 
and  it  becomes  unnecessary  to  consider  the  vary- 
ing decisions  in  England  and  in  this  country 
upon  the  question  under  what  circumstances 
a  court  of  equity  has  jurisdiction  of  a  suit  up- 
on a  lost  bill  or  note;  or  the  voluminous  proofs 
contained  in  the  record  upon  the  question 
whether  Durant  was  a  member  of  the  firm  of 
James  W.  Davis  &  Associates,  a  question  of 
which,  for  the  reason  already  given,  we  have 
no  jurisdiction  in  this  case,  and  which,  being 
a  pure  question  of  fact,  can  never  be  brought 
to  this  court  in  any  future  action  at  law. 

The  decree  aftheOireuitOowrt.ditnitsing  tin  bill 
gencraUg,  mtght  be  eontidered  a  bar  to  an  aeti<m 
at  law  and  ehould,  ther^ore,  be  reversed  and  the 
eaute  remanded,  with  dtrecHons  to  enter  a  decree 
dimnittirtg  thebiUtor  teant  ofjuritdietion,  with- 
out prejudice  to  die  right  oflke^iniiff  to  me 
at  law.  HorOmrg  v.  Baker,  1  Pet,  283;  Bar- 
ney v.Baltimore,6  Wall.,880 [78U.  8.,XVin., 
825];  Kendig  v.  Bean,  97  U.B.,  428  [XXIV., 
1081].  In  accordance  with  the  spint  of  the 
24th  General  Rule  of  this  court,  and  under  the 
discretionary  power  therein  reserved,  costs 
should  not  be  allowed  to  the  plaintiff,  because, 
so  far  as  concerns  the  present  suit,  the  decree 
is  wholly  against  the  relief  that  he  seeks;  but 
the  dismissal  is  to  be  with  costs  in  the  court  be- 
low, and  each  party  is  to  pay  his  own  costs  on 
this  appeal. 

Beeree  aieeordingly. 
True  copy.    Test: 

James  H.  HcKenney,  Clerk,  Snp.  Court,  V.  S. 
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BOBERT  E.  JENKINS,  Aj9  Assignee  in 
Bankruptcy  of  Samuel  J,  Waleeb,  fVjf.  in 
Err., 

«. 

mrrERNATIONAL  BANE  OF  CHICAGO 

BTAL. 

(See  &  Cn  u  Otto,  sa-m.) 

Writ  of  error  by  attigtue  ef  banJcrtipt— imita- 
tion qf  time. 

1.  Where  a  Jud^rment  In  a  state  court  Is  rendered 
against  one  who  is  shortly  thereafter  declared  to  be 
a  Dankrupt,  a  intt  of  error  to  that  Judgment  sued 
out  by  the  aaslgnee  la  a  suit  brought  oy  such  as- 
signee within  the  meaning  of  section  SOS!  of  tbe  Be- 
vtaed  Statutes. 

2.  The  limitation  of  t*me  In  that  section  applies  to 
suits  by  the  assignee  to  reoorer  debts  and  other 
moneyed  obllgaaons,  as  well  as  to  controreraies 
concerning  adTerse  interests  In  property,  more 
strictly  spealdng. 

[No.  1186.1 
Submitted  Jan.  3,  1883.  Dedded  Jan.  99, 1883 

Fr  ERROR  to  the  Supreme  Court  of  Uie  State 
of  Dlinois. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 
Mr.  W.  T.  BorgnaM,  for  plaintiff  in  error. 
Meitrs.  JoUns   Koaentaal   and  A.  M. 
Penest  for  defendants. 

Mr  Jvttice  Miller  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  Illinois. 

In  the  course  of  a  complicated  litigation  be- 
tween Samuel  J.  Walker  and  his  creditors,  it 
hec»me  a  question  whether  the  International 
Bank,  which  was  a  party  to  the  litigation,  had 
a  just  and  paramount  right  to  certain  securities 
held  by  it  as  collateral  to  debts  due  by  him  to 
the  Bank.  These  were  promissory  notes  secured 
by  mortage  on  real  estate. 

In  the  progress  of  the  case,  the  Bank  filed  its 
cross-bill,  alleging  that  they  held  the  notes  and 
mortgage  not  only  as  security  for  the  specific 
loan  made  on  them  at  the  time  they  were  re- 
ceived, but  for  a  large  balance  due  to  the  Bank 
from  Walker,  and  praying  for  a  decree  for  this 
balance. 

Walker  denied  this  and  asserted  that,  by  rea- 
son of  usury,  he  had  overpaid  the  Bank,  which 
was  indebted  to  him. 

The  result  was  a  decree  in  favor  of  the  Bank, 
finding  the  amount  due  on  the  collateral  notes 
to  be  $23,116.66;  amount  due  on  Walker's  three 
principal  notes  to  the  Bank,  $17,092.86,  and 
the  amount  due  on  the  entire  indebtedness  of 
Walker  to  the  Bank,  $172,474,  and  that  the 
sum  to  be  realized  from  the  collaterals  should 
be  first  applied  on  the  three  notes  aforesaid, 
amounting  to  $17,002.76,  and  the  remainder  on 
the  general  balance  due  the  Bank. 

This  decree  was  rendered  on  the  25th  day  of 
April,  1878.  Shortly  afterwards.  Walker  was  ad- 
judged to  be  a  bankrupt,  and  Robert  E.  Jen- 
kins, the  plaintiff  in  error  here,  became  his 
assignee. 

On  March  6,  1881,  he  sued  out  a  writ  of  er- 
ror from  the  Court  of  Appeals  for  the  First  Dis- 
trict of  Illinois,  on  which  this  decree  was  re- 

*Hea4  notes  by  Mr.  JtaUee  Mn.T.»it, 
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versed,  and  the  Bank  having  removed  the  case 
to  the  Supreme  Court  of  the  State,  the  decree 
of  the  Court  of  Appeals  was  reversed,  on  the 
ground  that  Jenuns,  the  assignee,  had  not 
Brought  his  writ  within  the  two  years  idlowed 
to  him  bv  the  bankrupt  law.  . 

He  brings  the  case  to  this  court  by  writ  of 
error  to  the  Supreme  Court  of  Illinois,  in  whicb 
the  only  question  that  we  can  consider  is  the 
correctness  of  the  ruling  of  that  cotirt  cm  that 
point. 

Without  searching  the  record  for  the  precdae 
date  at  which  Jenkins  became  assignee  of 
Walker,  and  as  such  had  authority  to  assert  his 
rights,  it  is  conceded  that  it  was  more  than  two 
years  prior  to  any  movement  of  his  to  bring  the 
decree  of  the  Circuit  Court  of  Cook  County  be- 
fore the  appellate  court. 

The  question  was  raised  in  the  argument  of 
the  case  in  the  Supreme  Court  m  Illinois, 
whether  the  writ  of  error  sued  out  I^  Jenkins 
from  the  Court  of  Appeals  was  the  beginninff 
of  a  suit,  or  was  so  far  a  mere  continuance  of 
the  former  suit  that  the  language  of  the  Act  of 
Congress  did  not  apply.  That  court  held,  in 
accordance  with  its  own  previous  decisions, 
that  a  writ  of  error  was  the  beginning  of  a  new 
suit,  and  as  this  was  a  question  concerning  tlie 
nature  and  effect  of  a  writ  of  error  in  their  own 
courts,  it  would  seem  that  it  is  not  reviewable 
here,  or,  if  so,  we  should  follow  the  dedsiona 
of  that  court  on  the  subject 

We  are,  however,  satisfied  that,  within  the 
meaning  of  the  limitation  clause  of  the  bank- 
rupt law,  this  first  appearance  of  the  assignee, 
more  than  two  years  after  the  decree  of  the 
court  and  the  termination  of  the  liti^Eition  be- 
tween Walker  and  the  Bank,  is  a  suit  brougpht 
by  him  after  that  time. 

There  remains,  however,  the  question,  mainljr 
argued  before  us:  whether  the  suit  thus  com- 
menced, between  the  assignee  of  Walker  and 
the  Bank,  was  one  involving  an  adverse  intereet 
touching  any  property  or  rights  of.  proper^ 
transferable  to  or  vested  in  the  assignee.  We 
can  see  but  little  reason  to  doubt  that,  so  &r  as 
the  controversy  related  to  the  right  to  the  col- 
lateral securities  resting  on  the  mortgage,  it  was 
a  suit  touching  adverse  interests  to  propertv, 
the  property  being  the  notes  and  the  equitable 
interests  in  the  r^  estate  mortgaged  to  secure 
them,  and  the  adverse  claims  bemg  that  coming 
to  Jenkins  as  assignee  of  Walker,  and  the  claim 
of  the  Bank. 

But  in  that  decree  there  was  an  adjudication 
against  Walker  of  a  debt  to  the  Bank  of  more 
than  $160,000  after  these  collaterals  had  been 
applied  in  payment  of  the  debt  thtis  established, 
and  this  decree  wovdd  be  evidence,  whether 
conclusive  or  not,  of  the  right  of  the  Bank  to 
share  in  the  dividends  of  the  bankrupt's  estate. 

So  that,  apart  from  the  collaterals,  here  was 
a  decree  for  money  which  the  assignee  was  in- 
terested in  reversing  if  he  came  in  time.  We 
must,  therefore,  inquire  whether,  as  to  this  per- 
sonal judgment,  the  assignee  is  barred  by  the 
limitation  of  the  bankrupt  law. 

This  question  is  one  which  has  received  the 
consideration  of  many  of  the  courts  of  bankrupt- 
cy in  this  country,  but  with  no  tmanimitv  in  Uie 
result,  and  its  solution  depends  upon  tne  con- 
struction of  section  5057  of  the  Revised  Stat- 
utes.   It  reads  thus:  "  No  suit  either  at  law  or 

^      lOGiV.  S. 
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in  eqait7  diall  be  maintainable  in  any  court  be- 
tween an  assiniee  in  bankruptcy  and  a  person 
chiming  an  adverse  interest  touching  any  prop- 
erty, or  riglits  of  property,  transferable  to  or 
THtod  in  socb  assignee,  unless  brought  \dthin 
two  yean  from  the  time  when  the  cause  of  ac- 
IJoo  accrued  for  or  against  such  assignee.  And 
dii«  provision  shall  not  in  any  case  revive  a 
fight  of  action  barred  at  the  time  an  assignee  is 
appointed."  It  is  asserted  by  appellant  tlutt  this 
Ihmtation  can  have  no  application  to  a  case 
where  an  assignee  is  suin^  to  recover  on  a  simple 
debt  or  otlier  money  obhgation,  and  as  the  sen- 
tence stands  in  this  section  there  is  plausibility 
in  the  argument. 

It  is,  however,  true  in  one  sense,  that  debts 
are  property,  and  this  sense  of  the  word  is  com- 
me  more  into  use  in  legislation  every  day.  If 
it  M  permissible  to  hold  that  it  was  so  used  in 
this  Act,  then  the  interest  of  the  assignee  in  the 
debts  doe  to  the  bankrupt  is  an  interest  adverse 
to  the  parties  who  have  to  be  sued  on  them  be- 
fore ttey  wiU  pay,  and  the  debts  claimed  to  be 
<iae  by  the  bankrupt  are  matters  in  which  the 
interest  and  the  duty  of  the  assignee,  when  they 
come  into  contest,  are  adverse  to  the  creditor. 
If  a  debt  secured  by  a  mortgage  raises,  as  it  un- 
(niestionably  does  when  a  suit  is  brought  to  fore- 
wee  it,  an  interest  adverse  to  the  mort^gor,  or 
to  some  purchaser  from  him  of  the  equity  of  re- 
iaoftion,  it  would  be  a  strange  construction, 
Thich  requires  the  assignee  to  bring  his  fore- 
doaore  smt  to  enforce  adebt  well  secured,  with- 
hi  the  two  years,  while  as  to  a  simple  note,  \m- 
ncared,  he  can  sue  at  any  time,  unless  barred 
by  the  statute  of  the  State.  No  reason  can  be 
Ken  for  such  a  discrimination. 

AsBomlng  that  there  is  some  ambiguity  in  sec- 
tioD  5057,  as  we  find  it  in  the  Revised  Statutes, 
we  may  be  permitted  to  examine  the  connection 
in  which  it  stood  in  the  original  Bankrupt  Act. 
On  reference  to  that  it  will  be  found  that  it  was 
a  part  of  the  2d  section  of  fhat  Act,  the  one 
which  conferred  upon  and  defined  the  jurisdic- 
tioa  of  the  circuit  courts  in  bankruptcy  cases. 
The  part  of  the  section  pertinent  to  the  matter 
in  huid  is  ttiis:  "  Said  circuit  courts  shall  also 
have  concurrent  jurisdiction  with  the  district 
cooits  of  the  same  district  of  all  suits,  at  law  or 
in  equity,  which  may  or  shall  be  brought  by  the 
essi^Ke  in  bankruptcy,  claiming  an  inverse  in- 
terest, or  by  such  person  a^inst  said  assignee, 
topchine  any  property  or  rights  of  property  of 
^  bankrupt  traiisferable  to  or  vested  in  such 
uiignee;  but  no  suit  at  law  or  in  equity  shall  in 
«^  eaie  be  nutintainable  hy  or  agaiTut  tueh  a»- 
<^>ue,  or  by  or  against  any  person  claiming  an 
•dverae  interest  touching  the  property  or  rights 
<rf  Dfoperty  aforesaid,  in  any  court  whaiaoevcr, 
ualeas  the  same  sliall  be  brought  witliln  two 
Jean  after  the  cause  of  action  shall  have  accrued 
ibr  or  tuiainst  such  assignee;  Provided,  That 
Bothing  herein  contained  shall  revive  a  right  of 
KtionWred  at  the  time  such  assignee  b  ap- 
pcrinted.' 

We  an  not  aware  that  it  has  ever  been  held 
that  Oiis  aectton  did  not  confer  upon  the  assignee 
the  rlgiit  to  bring  a  suit,  whether  it  was  at  law 
or  in  equity,  to  recover  a  debt  or  other  moneyed 
obiigatioa  in  the  circuit  court  of  the  district 
If  aay  soch  doubt  was  ever  entertained,  it  was 
pot  at  feit  by  the  8d  section  of  the  Actof  Jime 
23, 1874  [18  Stat,  at  L.,  178],  which  wasan  Act 
See  1«  Otto.  U  8.,  Book  27. 


amending  the  Bankrupt  Law  of  1867  [14  Stat 
at  L.,  517]  in  many  particulars. 

This  section  declares  that  after  the  words  "ad- 
verse intere^,"  in  line  12  of  the  section  we  have 
quoted,  should  be  inserted  "or  owing  any  debt 
to  such  bankrupt,"  thereby  making  it  clear  that 
the  jurisdiction  did  extend  to  the  collection  of 
debts  owing  to  the  bankrupt 

The  limitation  clause  of  the  section,  however, 
needed  no  amendment,  for  it  applied  to  all  suits, 
brought  in  anj  court,  federd  or  state,  by  or 
a^Dst  tlie  assipiee,  and  using  the  word  "  or" 
distributively,  it  ^plied  to  all  suits  touching  an 
interest  in  property  transferable  to  the  assignee, 
no  difference  who  was  the  suitor.  The  reason 
of  this  is  that  there  might  be  suits  brought  con- 
cerning property  or  ri^ts  of  property  vested  in 
the  asagnee,  in  which  he  was  not  a  necessaiy 
party,  as:  ejectment  against  his  tenant,  or  fore- 
closure of  liens  paramoimt  to  his,  to  which  the 
plaintiff  did  not  choose  to  make  him  a  partr. 
It  was  intended  to  say  that,  in  any  such  case,  in 
any  court  where  the  suit  toucheid  property  or 
rights  to  property  of  the  bankrupt  passing  to  the 
assignee,  it  would  be  a  good  defense  that  it  was 
not  Drought  within  two  years  after  the  right  of 
action  accrued. 

This  constmction  is  consistent  with  the  lan- 
guage of  the  original  statute  and  with  the  policy 
of  it  as  declared  by  this  court  in  Bailey  v.  Glover, 
21  Wall.,  842  [^  U.  8.,  XXH.,  686],  and  re- 
peated in  numerous  cases  since. 

"  It  is  obviously  one  of  the  purposes  of  thti 
bankrupt  law,"  says  the  court,  "that  there 
should  be  a  speedy  aisposition  of  the  bankrupt's 
assets.  This  is  only  second  in  importance  to  se- 
curing equality  of  mstribution.  The  Act  is  filled 
with  provisions  for  quick  and  summair  disposal 
of  questions  arising  in  the  progress  of  the  case, 
without  regard  to  usual  modes  of  trial  attended 
by  some  necessary  delay.  Appeals  in  some  in- 
stances must  be  taken  within  ten  days."  To 
prevent  the  estate  l)eing  wasted  in  litigation  and 
delay  "  Congress  has  wid  to  the  assignee,  you 
shall  begin  no  suit  two  years  after  the  cause  of 
action  Ims  accrued  to  you,  nor  shall  you  be  har- 
assed by  suits  when  the  cause  of  action  has  ac- 
crued more  than  two  years  against  you.  With- 
in tiut  time  the  estate  ought  to  be  settled  up  and 
your  functions  discharged,  and  we  close  the 
door  to  all  litigation  not  commenced  before  it 
has  elapeed." 

The  lancnuige  of  the  revision  in  section  50S7, 
though  slighter  varied  from  that  of  the  original 
Act,  was  not  intended  to  give  a  different  mean- 
ing. As  it  is  susceptible  of  the  interpretation 
that  no  suit  shall  be  brou^t  by  or  against  the 
assignee,  or  by  or  against  any  person,  touching 
an  diverse  interest  In  property  transferred  to 
him  by  the  assi^pnment,  which  is  clearly  the 
meaning  of  the  original  Act,  this  latter  construc- 
tion must  be  given  to  the  section  under  consid- 
eration. 

ThejudmMnt  of  the  Supreme  Cowrt  of  Klinoie 
it  c^fftrmedin  Oiit  eate,  and  alto  in  the  three  oOur 
eatet  betuieen  Jenkin*  and  the  Bank  and  other  par- 
tiet,  wliieh  depend  on  the  tame  guertion. 

True  copy.    Test: 

James  H.  HoKenne^,  Clerk,  Sup.  Ooort,  U.  B. 

ated-UOU  8.,  648. 
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BENJAMIN  HATDEN,  Appt.. 

v. 

CHABLES  MANNmO. 

(See  S.  a,  16  Otto,  {86-688.) 

OoUuiive  plaintiff,  effect  <rf  on  jriritdietion. 

Where  the  name  of  theplaintlfl  Ina  suit,  who  has 
no  reel  interest  in  the  oontroversy.  has  been  Im- 
properly and  oolluslTelf  used  for  the  punxwe  of 
oreatlng  a  case  oocplzable  In  this  court,  the  case 
sboulobe  dismissed. 

[No.  46.] 
ArffMd  Jan.  IS.IS,  188S.  Bedded  Jan.  g9,188S. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Oreg^>n. 
The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Mesert.  Jolm  H.  Mitekell  and  Auguttut 
H.  Oarland,  for  appellant. 

Mettn.  G«o.  A.  'King,  John  MiMan,  W. 
L.  mu  and  W.  W.  Thayer,  for  appellee. 

Mr.  Juetiee  Miller  delivered  the  opinion  of 
the  court : 

This  is  a  case  which  the  drcuit  court  should 
have  dismissed  under  the  6th  section  of  the  Act 
of  March  8, 1876  [18  Stat,  at  L.,  470],  concern- 
ing the  jurisdiction  of  the  Circuit  Courts  of  the 
United  States,  instead  of  granting  the  relief 
prayed  by  complainant. 

It  is  clurged  in  the  bill  that  Hayden,  the  ap- 
X)ellee  [appellant],  while  acting  as  the  attomev 
of  Racbd  Dove  and  Bethuel  Dove.her  husband, 
purchased  under  execution  a  valuable  tract  of 
land  belonging  to  Rachel.  That  he  had  defend- 
ed the  suit  for  foreclosure  of  a  mortgage  on  the 
property  for  the  Doves,  in  which  a  decree  was 
rendeied  under  which  it  was  sold.  It  is  set  out 
with  sufficient  fullness  that,  at  this  sale,  he 
bought  the  land  at  less  than  its  value,  under 
circumstances  which  should  subject  the  title 
which  he  acquired  to  the  character  of  a  trust  for 
the  benefit  of  Mrs.  Dove. 

It  is  not  necessarv  now  to  inquire  into  the 
truth  of  that  allegation,  on  which  the  circuit 
court  rendered  a  decree  in  favor  of  Manning, 
the  complainant  in  the  suit,  because  we  are  of 
opinion  that  Manning  had  no  such  interest  in 
the  matter  as  to  enabfe  him  to  siutain  a  suit  in 
the  Circuit  Court  of  the  United  States  in  regard 
to  it 

Thesale  toHavden  was  made  March  6,  1864, 
and  he  reoeived  the  sheriff's  deed  April  26, 
thereafter.  On  the  7tbday  of  April,  1875,  Ra- 
chel and  Bethuel  Dove  conveyed  tiie  land  to 
Manning,  who  brought  the  present  suit  May  13, 
1876.  -or 

It  appears  in  evidence  that  not  long  after  the 
sherln's  deed  was  made  to  him,  Hayden  took 
possession  of  the  land  and  has  retained  it  ever 
since,  though  it  is  said  he  obtained  the  posses- 
sion unfainy. 

In  April,  1874,  Rachel  Dove  began  a  suit  in 
the  State  Court  of  Polk  County,  wnero  the  land 
was  situated,  against  Hayden,  to  recover  these 

§  remises,  and  me  court  decided  against  her  on 
emurrer.  From  this  decision  she  took  an  ap- 
peal to  the  Supreme  Court  of  the  State,  which 
was  dismissed  by  her,  as  was  the  suit  in  the 
Polk  County  Circuit  Court  In  April,  1876, 
and  while  this  suit  was  pending  in  some  stage 


of  it,  the  conveyance  was  made  to  Manning  cf 
the  land  in  question. 

Manning  was  the  husband  of  the  daughter  of 
the  Doves,  and  resided  in  California,  and  had 
the  citizenship  necessary  to  enable  him  to  renew 
the  litigation  in  the  Circuit  Court  of  the  United 
States. 

The  deed  purports  to  be  one  of  bargain  and 
sale  for  the  consideration  of  $5,000,  but  no 
money  was  ever  paid  on  it  No  note  or  aOiet 
obligation  was  given  nor  any  mortgage,  as  se- 
curity for  the  debt  It  does  not  a|)pear  that 
Manning  ever  promised  to  pay  anything  for  it 

Mrs.  Dove's  fvccount  of  the  transaction  is  this: 

"My  daughter  Elizabeth  is  the  wifeof  Charles. 
Mannmg,  the  plaintiff .  Manning  never  has  paid 
me  any  money  on  tliis  land,  but  he  was  going 
to.  He  never  gave  me  his  note.  I  can't  say 
when  I  saw  Manning  last.  I  think  eight  years- 
ago.  Manning  wrote  first  about  having  the  Umd 
conveyed  to  him;  said  he  would  take  ttie  matter 
off  our  hands.    I  have  not  tiie  letter  with  me." 

Mr.  Dove  sayB  he  don't  know  whether  any 
part  of  the  |6,000  has  been  paid,  either  from 
his  own  knowledge  or  from  his  wife.  Man- 
ning's deposition  was  not  taken  in  the  case,  nor 
is  any  word,  verbal  or  in  writing,  produced  as 
coming  from  him  in  regard  to  uiis  suit.  The 
bni, which  is  filed  in  his  name,  is  neither  signed 
nor  sworn  to  by  him.  Mr.  Dove  swears  that 
he  is  the  agent  and  attorney  in  fact  of  Manning, 
and  as  sudi  he  verifies  the  bill. 

The  defendant,  who  is  called  upon  to  mak& 
full  and  perfect  answer,  does  so  under  oath,and 
denies  that  Manning  was  in  good  faith  the  law- 
ful owner  of  the  land.  No  bond  for  costs  vras- 
g'ven  by  Manning  or  any  one  for  him.  Mr. 
ove,  in  swearing  to  the  bill  of  costs  of  about 
$800,  does  not  say  that  plaintiff  had  paid  any 
part  of  them,  but  that  they  were  incurred  in  tte 
suit. 

There  is  no  evidence  that  the  deed  frcnn  Dove- 
and  wife  to  Manning  was  ever  delivered  to- 
Manning,  or  was  ever  in  his  possession,  and 
there  is  no  reason  to  8upxx>8e  it  ever  left  Or^on 
or  that  he  had  been  in  Oregon  for  years  before 
and  after  its  execution. 

Undoubtedly,  Mrs.  Dove  and  her  husband 
could  have  given  their  interest  in  the  proper^ 
to  their  daughter,  and  a  conveyance  in  consid- 
eration of  natural  love  and  affection  might  have 
been  good. 

But  this  deed  was  not  made  to  her,  nor  on  any 
such  con8ideration,but  recites  a  consideraticHi  of 
$6,000  in  money,  while  it  clearly  appears  that 
no  money  was  paid,  none  was  secured  by  noto 
or  mortg^kge,  and  none  was  promised  or  intend- 
ed to  be  wid. 

"Manning  wrote  to  me,"  says  Mrs.  Dove,. 
"about  havmg  the  land  conveyed  to  him;  said 
he  would  take  the  matter  off  our  hands."  What 
matter?  Manifestly  the  litigation  at  that  tim» 
going  on.  "I  will  sue  for  you  in  my  name.  I 
can  go  into  a  court  of  the  iTnited  States  whei» 
you  can't  go,"  is  what  he  meant 

There  is  not  a  syllable  in  this  record  inocm- 
sistent  with  the  idea  that  the  deed  was  made  to- 
Manning  without  his  knowledge,  recorded  in. 


Oregon,  and  delivered  to  the  lawyers  who 
brought  this  suit,  the  same  who  brou^it  tli»: 
suit  m  the  state  court,  without  bis  antbority 
and  without  any  communication  fnmi  hiiA 
whatever.    If  the  biingiiig  of  this  suit  was  » 
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tort,  tboe  is  no  evidence  in  the  record  by  which 
Huniog  could  be  connected  with  it  or  with  any 
laertiou  of  daim  under  the  deed. 

It  seems  to  us  that  Manning's  name  is  used 
bectose  be  is  a  citizen  of  a  dinerent  State  from 
the  defeDdant,f or  ttie  sole  benefit  of  Mrs.  Dove. 
That  he  has  no  real  interest  in  the  controversy, 
md  if  cognizant  of  what  is  going  on,  of  which 
there  U  much  doubt,  is  pasdvely  permitting 
the  ase  of  his  name  for  the  benefit  of  the  Doves 
in  order  to  make  a  simulated  case  of  jurisdic- 
tion in  the  Federal  Court 

This  is  precisely  the  case  provided  for  in  the 
Act  of  1875. 

The  loit  does  not  really  and  substantially  in- 
Tolve  a  dispute  or  controversy  properly  within 
the  jurisdiraon  of  the  circuit  court,  beo»use  the 
letl  controversy  is  wholly  between  citizens  of 
the  same  State.  "The  name  of  Manning,  the 
phmtiff  in  the  suit,  has  been  improperly  and 
coUodvely  used  (in  the  languageof  this  statute) 
for  tlie  purpose  of  creaUng  a  case  cognizable 
onderit."    Hawei  v.  Oakland,  104  U.  B.,  450 

Vn.,  827];  Wittiamiy.  Nottatoa,  104  U.  8., 
[XXVI..  719];  Detroit  v.  Dean,  present 
Tetrn  [ante,  8001. 

The  decree  of  t/te  Oireuit  (hurt  it  reeerted  and 
Ae  etue  remanded,  leith  direction  to  dimtitt  the 
W  for  vant  of  juritdietion  and  without  pr^u- 
ike  to  any  other  action  in  a  proper  eowrt. 
Xne  copy.    Tost: 

Junes  H.  McKenney,  CSerk,  Sup.  Court,  U.  S. 

ated-U4  0.  &,  146. 


TOWNSHIP  OP  CHICKAMING,  Piff.  in 
Err., 
t. 
SAMUEL  M.  CARPENTER 
(See  8.  a,  1«  Otto,  DA^aS.) 

hfitHetion  <rf  Girtv.it  Court — IKtMgan  prae- 
tiee — tovmjiip  bond* — pleading* — when  oondt 
n^  be  delivered  to  anAher  company. 

\  1.  'Bie  Clrcalt  Court  of  the  United  States  has  Ju- 

I        iWiuUuu  of  a  suit  brought  by  a  oitlzen  of  another 
Slue,  to  recover  the  amount  due  on  the  Iwnd  of  a 
I        aamicipal  oonporation  of  Hlohifcan,  payable  to  a 
I        corporation  ofMtohlgan  or  lieaier,  or  to  bearer. 
'  &  1b  Mlohisaa,  upon  the  plea  of  the  general  Issue 

n  IB  action  upon  any  written  instnunent,  the 
iWnttir  cannot  oe  put  to  the  proof  of  the  ezeou- 
<<aB  of  tlie  instrument  or  the  handwriting  of  the 
Mendant,  unteas  the  plea  is  verified  by  affldavlt 
1  Where,  by  tbe  law  of  a  State,  if  any  township 
TCted  aid  to  raUroada,  It  was  authorised  within  sixty 
«js  after  the  vote  to  issue  its  coupon  bonds  for  tibe 
nuant  so  voted,  valid  bonds  nuy  be  Issued  after 
<kM  time,  and  antedated. 

k.  Under  such  a  statute  an  affidavit,  denying  that 
wiXBidB  were  Issued  wifbln  the  sixty  days,  puts  in 
■Be  tbe  questlou  of  their  validity,  if  they  were  Is- 
aadiftertlwttlme. 

L  JfoBictaml  bonds,  in  aid  of  a  railroad  company, 
■aybsddivered  to  a  corporation  created  by  the 
UBulldBtlonof  tbe  corporation  to  which  they  were 
n*Bd  with  another. 

[No.  164.] 
iiywtf  y<m.  19,  1888.    Decided  Jan.  t9, 1883. 

PI  ERRORto  the  Circuit  Court  of  the  United 
SiMea  for  the  Western  District  of  Michigan. 
This  action  was  brought  in  the  court  below 
bjr  the  defaidant  in  error,  to  enforce  the  pay- 
we  16  Oro. 


ment  of  certain  bonds  and  coupons,  alleged  to 
have  been  issued  by  the  Township  of  Cnicka- 
ming,  in  aid  of  the  construction  of  the  Chicago 
&  Michigan  Lake  Shore  Railroad,  under  an  Act 
of  the  L^^lature  of  the  State  of  Michigan,  ap- 
proved March  22,  1869. 

The  declaration  alleged:  that  the  bonds  were 
issued  and  dated  June  1,  1869,  in  pursuance  of 
a  vote  of  the  Township,  authorizing  the  same: 

That  the  bonds  were  delivei-ed  to  the  State 
Treasurer  of  Michigan  by  the  Township,  and 
that  the  state  treasurer  afterwards  delivered  the 
same  to  the  railroad  company; 

That  the  plaintiff  obtained  the  bonds  from  the 
railroad  company  and  became  the  lawful  beaiv 
er  and  owner  thereof,  entitled  to  receive  pay- 
ment upon  the  same. 

The  bonds  were  signed  by  Oliver  L.  Newkirk, 
as  supervisor,  and  oy  O.  C.  Oillett,  as  town- 
ship clerk. 

The  defendant  gave  notice  that  it  would 
show:  that  O.  C.  (Sllett  was  not  an  officer  of 
said  Township;  that  the  bonds  did  not  legally 
come  into  the  possession  of  the  state  treasurer 
and  that  the  state  treasurer  never  delivered  the 
said  bonds  prior  to  Feb.  18,  1870; 

That  the  vote,  authorizing  the  issue  of  the 
bonds,  was  for  aid  by  donation  only  and  was 
bad  hi  May,  1860; 

That  the  Chicago  &  Michigan  Lake  Shore 
Railroad  Company,  in  whose  aid  they  were 
voted,  consolioated  with  another  railroad  com- 
pany, before  Uie  bonds  were  issued,  and  that 
the  bonds  were  issued  to  the  consolidated  com- 
pany, and  not  to  the  company  for  which  they 
were  originally  voted. 

The  tnal  resulted  in  a  verdict  and  judgment 
for  the  plaintiff  for  $6271.76,  with  interest  and 
costs.  Whereupon  Uie  defendant  sued  out  this 
writ  of  error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Metire.  Edward  Bacon  and  Oeorge  W. 
Lawton,  for  plaintiff  in  error: 

Section  6^0,  Compiled  Laws  of  Michigan, 
1871,  has  ever  been  construed  to  prohibit  any 
suits  upon  liquidated  demands  against  any 
township,  and  to  limit  the  creditor  to  bis  rem- 
edy by  mandamv*. 

Marathon  v.  Oregon,  decided  in  1860, 8  Mich., 
878;  Dayton  v.  Bound;  27  Mich.,  82;  see,  also. 
People  V.  Townihip  Board  of  La  Orange,2  Mich., 
187;  PeopU  v.  Audiion of  Wayne  Co.,  5  Mich., 
288;  People  v.  I'owmhipe  of  Porter  and  Calvin, 
18  Mich.,  101;  MeArthur  v.  Duncan,  84  Mich., 
28j_/iM<  V.  Wise,  42  Mich.  574. 

The  plaintiff  was  botmd  to  prove  in  the  or- 
dinary manner  the  legal  signing  and  legal  de- 
livery of  such  bonds. 

Freeman  v.  Bttieon,  87  Mich.,  462. 

Mr.  Kltehell  J.  SmJlext  for  defendant  fat 


Mr.  Ohitf  JutHoeWmilt^  delivered  the  opin- 
ion of  the  court: 

The  assignments  of  error  in  this  case  present 
the  following  questions: 

1.  Whether  an  action  at  law  can  be  main- 
tafaied  fai  the  Chrcuit  Court  of  the  United  States 
against  a  municipal  corporation  of  Michigan 
upon  municipal  bonds  or  the  coupons  for  in- 
terest attached  thereto. 

2.  Whether  the  Circuit  Court  of  the  United 
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States  has  jnrisdictlon  of  a  suit  brought  hy  a 
citizen  of  a  State  other  than  Michigan,  to  re- 
cover the  amount  due  on  an  obligation  of  a  mu- 
nicipal corporation  of  Michigan,  for  the  pay- 
ment of  a  sum  of  money  to  a  corporation  of 
Micliigan  or  bearer,  or  to  bearer. 

8.  Whether  the  obligations  and  coupons  sued 
on  in  this  case  could  oe  introduced  in  evidence 
under  the  pleadings,  without  proof  that  thepei^ 
son  who  signed  them  as  township  clerk  actually 
held  that  office  at  the  time  his  signature  was 
affixed  and  the  obligations  were  delivered;  and, 

4.  Whether,  since  the  obligations  were  not 
delivered  to  the  corporation  to  which  they  were 
voted  by  the  Township,  but  to  a  corporation 
created  by  the  consolidation  of  that  corporation 
with  anouier,  they  are  valid. 

1.  As  to  the  right  to  sue  a  municipal  corpo- 
ration of  Michigan  in  the  courts  of  the  United 
States  on  an  obligation  for  the  payment  of 
money: 

If  we  understand  correctly  the  cases  in  the 
courts  of  Michigan  to  which  our  attention  has 
been  directed,  they  decide  no  more  than  that 
in  the  courts  of  the  State  the  remedy  for  the  re- 
covery of  money  for  a  mimicipal  corporation, 
on  a  liquidated  demand,  is  by  mandamu$  against 
the  proper  officer  to  require  him  to  do  his  duty 
under  the  law  with  respect  to  the  discharge  of 
the  obligation  which  hw  been  entered  into,  and 
that  for  such  purposes,  in  that  jurisdiction,  an 
independent  judgment  in  an  action  at  law 
against  the  corporation  is  not  necessary.  There 
is  no  law  of  the  State  prohibiting  such  a  suit. 
All  that  has  been  determined  is  that,  in  the 
courts  of  the  State,  a  judgment  is  not  necessary 
to  lay  the  foundation  for  a  writ  of  mandamut 
to  require  the  officer  to  do  his  duty. 

In  the  courts  of  the  United  States,  however, 
a  mandamu*  can  only  be  granted  in  aid  of  an 
existing  jurisdiction,  and  in  this  class  of  cases 
a  judgment  against  the  corporation  is  an  essen- 
tial prerequisite  to  such  a  writ,  although  in  the 
courts  of  the  State  it  is  not.  This  whole  sub- 
ject was  fully  considered  at  the  last  Term,  in 
iMttienport  v.  Dodge  Co.,  106U.  S.,  a42rXXVI., 
1020],  where  the  other  cases  establishing  the 
rule  are  cited. 

'Z.  As  to  the  jurisdiction  of  the  courts  of  the 
United  States  in  a  suit  by  the  assignee  of  an  ob- 
ligation of  a  municipal  corporation  of  a  State, 
payable  to  a  citizen  of  the  same  State  or  bearer, 
or  to  bearer: 

This  question  was  decided  at  the  present 
Term,  in  Thompton  v.  Perrine  [anie,  298].  The 
Act  of  March  3,  1875,  ch.  187  [18  Stat  at  L., 
4701;  1  Sup.  R.  8.,  174,  which  provides,  section 

I,  tniat  the  District  and  Circmt  Courts  of  the 
United  States  shall  not  "Have  cognizance  of  any 
suit  founded  on  a  contract  in  favor  of  an  as- 
signee, unless  a  suit  might  have  been  prosecut- 
ed in  such  court  to  recover  thereon  if  no  assign- 
ment had  been  made,  except  in  cases  of  prom- 
issory notes  negotiable  by  the  law  merchant  and 
bills  of  exchange,"  is  certainly  not  a  limitation 
on  the  Judidary  Act  of  September  84, 1789,  ch. 
20,  1  Stat,  at  L.,  79,  which  provided,  section 

II,  that  the  same  courts  should  not  "Have  cog- 
nizance of  any  suit  to  recover  the  contents  of 
any  promissory  note  or  Other  chose  in  action  in 
favor  of  an  a^gnee,  unless  a  suit  might  have 
been  prosecutea  in  such  court  to  recover  the 
said  contents,  if  no  assignnient  had  been  made, 
M6 


except  in  cases  of  foreign  bills  of  exchange." 
Under  the  Act  of  1789  it  was  always  held  that 
an  obligation  payable  to  bearer,  or  to  an  in- 
dividual or  beam,  did  not  come  within  the  pio- 
hibition  of  suits  by  assignees.  BarJc  v.  Wi»tar, 
2  Pet,  S26:SuthneU  v.  Kennedy,  9  WalL,  891 
[76  U.  S.,  XIX.,  7881:  LexinaUm  v.  BuUer.  14 
Wall.,  298  [81  U.  8..  XX.,  818]. 

8.  As  to  the  necessity  for  proving  that  the 
township  clerk,  whose  signature  appears  on  the 
bonds  and  coupons,  was,  m  fact,  township  cleA 
when  he  affixed  his  signature: 

The  name  of  the  person  who  signed  the  bonds 
as  clerk,  is  O.  C.  Gillett.  That  O.  C.  Gillett 
signed  the  bonds  was  admitted,  but  it  was  de- 
nied under  oath  that  he  was  clerk  of  the  Town- 
ship prior  to  the  end  of  the  summer  of  1869, 
which  was  more  than  sixtydays  after  the  bonds 
were  voted  by  the  Town.  The  Statutes  of  Mich- 
igan and  the  rules  of  the  circuit  court  in  force 
when  this  cause  was  tried,  provided  that,  upon 
the  plea  of  the  general  issue,  in  on  action  upon 
any  written  instrument  under  seal  or  without 
seal,  the  plaintlS  should  not  be  put  to  the  proof 
of  the  execution  of  the  instrument  or  the  hand- 
writing of  the  defendant  imless  the  plea  was 
verifled  by  affidavit.  In  this  case  the  suit  was 
on  a  written  instrument,  and  the  plea  was  the 
general  issue.  Tlusplea,  however,  was  not  ver- 
ified in  broad  terms,  but  an  affidavit  was  filed 
to  the  cSect,  argumcntstively,  that  the  town- 
ship clerk,  whose  signature  was  necessary  under 
the  law  to  the  due  execution  of  the  bonds,  could 
not  have  signed  them  before  the  end  at  the 
summer  of  1869,  be(»use  he  was  not  clerk  un- 
til after  that  time.  The  law  under  which  the 
bonds  were  issued;  provided  tliat,  if  any  town- 
ship voted  the  aid  to  railroads,  which  was  au- 
thorized, it  "Shall,  within  sixty  days  after  the 
question  of  aid  is  determined  by  a  vote  of  the 
electors,  «  •  *  iasue  its  coupon  bonds  for 
the  amoimt  so  determined  to  be  granted." 

The  effect  of  the  affidavit  was  to  raise  tbe 
question  whether  the  bonds  were  valid  if  issued 
uter  the  sixty  days.  The  affirmative  of  show- 
ing that  they  were  issued  within  the  sixty  days 
was  probably  put  by  the  pleadings  on  the  plaint- 
ifF.    This  showing  he  did  not  make.     Conae- 

ratly,  the  objection  to  the  admissibility  of 
bonds  resolved  itself  into  the  question  of 
their  validity  .issued  as  they  were  after  the  time. 
We  see  nothing  in  the  statutes  which  takes 
away  from  the  township  authorities  the  ri^t  to 
execute  and  deliver  bonds,  if,  for  any  reason,  h 
is  not  done  within  the  time  named.  The  word 
"shall"  as  used  in  the  statute  undoubtedly  g^ves 
the  township  officers  the  whole  of  the  sixty 
days  to  get  the  bonds  out,  but  it  certainly  does 
not  imply  that  if  they  fail  to  do  it  voluntarily 
within  the  time,  they  cannot  be  compelled  to 
do  so  afterwards.  And  if  they  can  oe  com- 
pelled to  do  BO,  it  necessarfly  follows  that  they 
should  do  it  voluntarily.  We  have  not  been  »©- 
ferred  to  any  decisions  bv  the  courts  of  Miolk- 
igan  to  the  contrary,  and,  construing  the  stat- 
ute for  ourselves,  we  think  that  vuid  bonds 
may  be  issued  after  ttte  time.  This  being  ao, 
the  antedating  does  not  invalidate  the  bondk. 
In  this  suit,  no  attempt  is  made  to  recover  for 
interest  accruing  before  actual  delivery. 
4.  As  to  the  issue  to  the  consolidated  coib- 


i  precise  question  was  before  us  at  the  ; 
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Teim,  in  the  ca«e  of  ISeie  Sufalo  v.  Iron  Oo., 
105  U.  8.,  7«  [XXVI.,  1028],  and  decided  ad- 
Tenely  to  the  chiiin  of  the  plaintiff  in  error. 
We  see  DO  reason  for  reconsidering  that  case, 
and  this  cannot  be  distinguished  from  it. 

TUe  judgment  i»  affirmed. 

Truaoopj.   Test: 

James  H.  licKenney,  Clerk,  Sup.  Court,  TT.  8. 

ated-iiBir.s.,a6e. 


COUNTY  OF  EAITEAKEE,  Plff.  in  Em., 

c. 
iETNA  LIFE  INSURA2ICE  COMPANY. 

(See  8.  a.  M  Otto,  488-072.) 

Anub  tn  aid  cf  raQiroade—tgeA  (ff  ibUiute^—Ilr 
linoiilate. 

1.  A  obuter  of  a  railroad  oompany,  authorlzingr 
towuhipg,  corporate  towns  and  mties  atonjr  its  line 
tambsoribe  to  the  capital  stock  of  such  company, 
does  not  Umit  the  operation  of  the  geneial  laws  of 
tte  State  aathoriiinsr  counties  to  subscribe  for  stock 
in  the  company  and  issue  bonds  therefor. 

1  Where  a  county  in  Illin<ds  is  organiied  under 
tbe  Township  Act,  the  superrison  are  the  proper 
oOoento  ioue  the  county  bonds. 
[No.  1146.] 
Btbmitled  Jan.  19. 1S8S.    Decided  Fd>.  6, 1883. 

F  ERROR  to  the  Chfcoit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

The  history  and  facts  of  the  case  appear  in 
tbe  <^>inion  of  the  court. 

Jfi-.  Fnutela  H.  K»l«i,  for  plaintiff  in  er- 
nr: 

L  There  was  a  total  want  of  authority  in  the 
mnnidpal  officers  of  the  County  of  Kankakee 
to  issue  the  bonds  to  which  the  coupons  in  quea- 
tioD  were  attached. 

Charter  of  Eank.  &  HI.,  etc.,  R.  R.  Co.,  sees. 
K,  17;  General  law.  Not.  6, 1849;  Law  Amend- 
itoy,  apmoved  Mar.  1 ,1864;  Broom,  Leg.  Max. , 
7th  ed.,  694,  665;  WeU$  t.  8upervitor$,  102  U. 
8.,  «86  (XKVI.,  122);  Maj/or  v.  Bay.  19  WaU., 
MB(8«  U.  8.,  XXn.,  164);  Gaddiev.  JUehland 
a.,  92  m..  119. 

n.  The  power  to  issue  bonds,  if  it  can  be 
hdd  there  was  any,  was  conditional,  and  the 
oooditiona  were  part  of  the  power  conferred. 

Sec  4,  Gkneral  Law,  Nov.  6,  1849;  Act, 
Mirch,  1854,  amendatory,  etc. ;  MamiuM  Go.  v. 
Cbot,  38  ni,  44;  Law  ▼.  Met.  Board,  12  C.  B. 
^.  8.),  161;  <?(MfdMV. BiefUand  Co.,  92 Ill.,119; 
Out OaJdttndv.  Skinner,  UV.  8.,  255 (XXIV., 
125);Jii«p«ra>.T.A»«iw,108U.  8.,750(XXVL, 
48%  Seivifler  Oo.  v.  PeopU,  26  111..  181;  MarA 
T.  FuUon  Co.,  10  Wall.,  676  (77  U.  8.,  XIX., 
10%  Lotm  Am.  y.  Ihpeka.  20  Wall.,  666  (87 
U.£i:,XXIL.465). 

Hie  principle  of  estoppel  does  not  apply, 
vfaoe  booda  are  void  in  their  inception  for  want 
ofaotborirf  to  issue  them  or  where  they  have 
beea  Issuea  by  a  corporate  body  or  its  agents, 
who  wexK  not  authorized  by  law  to  issue  the 

Mank  ▼.  PitUan  Oo..  10  Wall.,  677 (77 U.  8., 
nx,  1040);  Loan  Amo.  t.  Toxica  (tupra). 

As  said  in  Emt  OaUand  v.  Skinner  {eupra), 
whoe  then  ia  a  total  want  of  authority  to  Issue 
bonds,  there  can  be  no  such  thing  as  a  bona  ^ide 
holder. 

aee  16  Otto. 


Muert.  O.  J.  B«il«y  and  immam  H.  Sedg^ 
wlek,  for  defendant  in  error. 

Mr.  JueHee  Xbttthews  delivered  the  opin- 
ion of  the  court: 

The  Judgment  sought  to  be  reviewed  by  this 
writ  of  error  was  rendered  upon  coupons  at- 
tached to  municipal  bonds  purporting  to  be  is- 
sued by  the  plaintiff  in  error.  The  cause  was 
tried  by  the  court  without  the  intervention  of  a 
Ju^,  and  the  facts  appear  in  a  bill  of  exceptions. 
Each  bond  of  the  issue  contains  a  recital  that  it 
"  Is  issued  under  and  pursuant  to  orders  of  the 
Board  of  Supervisors  of  Kankakee  County,  Il- 
linois, for  subscription  to  the  capital  stock  uf 
the  Kankakee  &  Illinois  River  Railroad  Com- 
pany, as  authorized  by  virtue  of  the  laws  of  the 
State  of  Illinois  authorizing  cities  and  coimtieg 
to  subscribe  capital  stock  to  aid  and  construct 
railroads;  also  in  accordance  with  the  provis- 
ions of  an  Act  of  said  State  of  Illinois  entitled 
'  An  Act  to  Fund  and  Provide  for  Paying  the 
Railroad  Debt  of  Counties,  Townships,  ^ties 
and  Towns  '  in  force  April  16,  A.  D.  1869." 

The  bonds  were  sealed  with  the  coimty  seal, 
signed  by  the  chairman  of  the  board  of  super- 
visors, and  countersigned  by  the  clerk  of  tbe 
county  court,  under  the  order  of  the  board  of 
supervisOTs  of  the  County,  September  20. 1870. 

The  defendant  in  error  is  a  bona  fide  holder 
for  value,  having  purchased  before  due  in  the 
open  market  and  without  notice  of  any  defense. 

The  defense  made,  however,  and  overruled 
in  the  court  below,  is  matter  of  law,  and  alleges 
that  the  bonds  are  void,  in  whosesoever  hands; 
first,  because  the  Coimty  had  no  power  under 
the  law  to  issue  them  at  all;  ana,  second,  be- 
cause they  were  issued  by  the  board  of  super- 
viaora  of  Uie  County,  who  were  not  tbe  repre- 
sentatives of  tiie  County,  empowered  to  bind  it. 

The  charter  of  tlie  Kankakee  &  Illinois  River 
Railroad  Company,  in  force  April  15, 1869,con- 
tained  a  provision  (sec.  16)  that  "To  further  aid 
in  the  construction  of  said  railroad,  townships, 
corporate  towns  and  cities  on  or  along  the  hnc 
of  said  railroad  may  subscribe  to  the  capital 
stock  of  said  companv  in  sums  not  exceeding 
$100,000  respectively;''^  provided  that  such  sub- 
scription shall  have  Deen  authorized  by  a  ma- 
jority of  the  legal  voters  at  an  election  called 
and  neld  for  that  purpose ;  in  which  event,bonds 
of  such  township,  corporate  town  or  city  should 
be  issued  in  payment  thereof  to  the  railroad  com- 
paziy.  The  same  Act  (sec.  17)  provides  that 
"  Nothing  herein  contained  shall  prevent  coun- 
ties and  cities  from  taking  and  voting  for  sub- 
scriptions in  the  stock  of  said  company,  luder 
the  general  laws  of  the  State." 

The  general  laws  of  the  State  referred  to,  in- 
clude "An  Act  supplemental  to  an  Act  entitled 
'An  Act  to  Provide  for  a  Qeneral  System  of 
Railroad  Incorporations,'  "  which  took  effect 
November  8,  1849.  Laws  of  1849,  2d  sess. ,  p. 
88.  That  statute  authorizes  every  county  in  the 
State  to  subscribe  for  stock  in  any  railroad  com- 

Eany,  already  or  thereafter  to  be  organized  or 
icorporated,  to  the  extent  of  $100,000;  and,  for 
the  payment  of  the  same,  expressly  empowers 
them  to  borrow  money,  at  a  rate  of  interest  not 
exceeding  ten  per  cent  per  annum,  and  to  pledge 
the  faith  of  the  county  for  the  annual  payment 
of  the  interest  and  the  ultimate  redemption  of 
the  principal,  or,  if  the  judges  of  the  county- 
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court  should  deem  it  most  advisable,  tbej  are  In  Cfrem  ▼.  T 
authorized  to  pay  for  such  sufaecription  in  bonds  that  the  board  o 
of  the  county,  bearing  interest  not  exceeding  cessors  to  the  ci 
the  rate  aforesaid;  ana  the  railroad  company  are  had  been  previo 
also  authorized,  by  a  separate  section  of  the  Act,  b&r,  IS  111. ,  554. 
to  receive  such  bonds  in  payment  of  such  sub-  19  IlL,  406,  the 
scriptions.  cided,  and  it  vi 

Tne  contention  now  is  on  the  part  of  the  1861  it  was  the  < 
plaintiff  in  error,  that  the  langoage  quoted  from  to  act  instead  of 
the  17th  section  of  the  charter  of  the  Kankakee  election  to  vote 
and  Illinois  River  Bailroad  Company  is  a  res-  subscription  for 
ervation  merely  of  the  power  given  by  the  gen-  bonds  in  payme 
eral  laws  of  the  State  to  counties  to  subscribe  1,  1861,  "To  red 
for  stock;  and  as  the  power  to  issue  bonds  in  ship  organizatio 
payment  therefor  is  a  distinct  power,  it  is  not  tory  thereof  int 
included  in  the  reservation  and,tnerefore,cea8ed  same,"  Seas.  L. 
to  exist  on  the  passage  of  the  Act,  so  far  as  the  moves  all  doubt 
present  transaction  is  concerned.  14,  sec.  6,  8th  c1 

But  the  obvious  meanine  of  the  clause  relied  visors  authority 
on  to  accomplish  that  result  is,  merely,  that  the  not  inconsistent 
general  laws  of  the  State,  authorizing  coimties  rec[uired  of  or  ei 
to  sulMcribe  for  stock  in  that  railroad  company,  this  State,  or  w, 
shall  remain  unaffected  by  the  charter,  which  eourti,  vhen  ftold 
conferred  similar  power  on  townships,  corpo-  eminty  busineta 
rate  towns  and  cities  on  the  line  of  the  road,  iovmMiip  organit 
and  not  in  any  manner  to  limit  the  operation  when  the  bonds 
and  application  of  those  general  laws  upon  the  sued,  and  they  a 
subject.  The  very  purpose  of  the  proviso  seems  Oaddit  v.  Riclila 
to  us  to  have  been  to  exclude  the  very  conclu-  by  counsel  for  p 
siun  now  sought  to  be  drawn  from  it.  not  inconsistent 

Indeed,  if  tlie  argument  be  good  for  anything  cose,  because  ths 
at  all,  it  results  that,  under  the  operation  of  this  of  the  charter  of 
reservation,  the  naked  power  to  subscribe  for  ring  the  authori 
stock  remains  in  the  counties,  without  any  an-  stock,  which,  in 
thority  and,  therefore,  without  any  obligation  pressly  limited  t1 
to  pay  for  It;  for  if  the  power  to  issue  bonds  is  county  court.  T 
taken  away,  so  also  is  the  power  to  pledge  the  upon  the  case  of 
faith  of  the  county  for  the  annual  payment  of  181. 
the  interest  and  the  ultimate  redemption  of  the  We  find  no  frri 
principal,  a  pledge  whicli  means,  of  course, that  nieTit  of  tlie  Cirt 
payment  shall  be  made  out  of  the  revenues  of  firmed. 
the  county  derived  from  taxation.  Ttue  oopjr.  Tesi 

As  such  a  construction  of  law  confesses  its  JameBH.  Mi 

own  absurdity,  it  is  not  necessary  to  make  any 
formal  refutation  of  it. 

It  is  further  contended,  on  the  part  of  the 
plaintiff  in  error,  that  if,  at  the  date  of  these 
l)onds,  Kankakee  Cotmty  had  corporate  power 
to  execute  and  issue  them,  it  could  only  be  done 
by  the  county  court  accoiding  to  the  terms  of 
the  statute  conferring  that  power.  Such,  in  fact, 
is  the  language  of  the  general  law  of  1848,  from 
which  the  power  is  derived. 

But  the  County  of  Kankakee,  it  is  admitted, 
was  organized  under  the  Act  to  provide  for 
township  organization  of  April  1,  1851.  Laws 
of  18S1,  p.  85.  Under  that  mode  of  organiza- 
tion, the  corporate  powers  of  counties,  otherwise 
exercised  by  the  judges  of  the  county  court,  are 
devolved  upon  a  board  of  supervisors,  such  as, 
in  the  present  instance,  executed  and  issued  the 
bonds  in  question.  Article  15,  section  4,  of  that 
Act  declares  that  "The  powers  of  a  county  as  a 
body  politic  can  only  be  exercised  by  the  board 
of  supervisors  thereof,  or  in  pursuance  of  a  res- 
olution by  them  adopted."  And  article  16,  sec- 
tion 4,  provides  that  "The  board  of  supervisors 
of  each  county  in  this  State  shall  have  power, 
at  their  annual  meetings,  or  at  any  other  meet- 
ing, •  •  •  to  perform  all  other  duties,  not 
inconsistent  with  this  Act,  which  may  be  re- 
quired of  or  enjoined  on  them  by  any  law  of 
wis  State  to  the  county  courts." 
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Kadisor  CoxniTT  T.  Wabben. 


Ko.  8491.)  (1874. 

Saint  L<MU8  and  Southeastern  Railway  Ck>m- 
juy. 

Certificate  of  indebtedness,  good  for  twenty 
doDm,  to  H.  W.  Oardner,  paymaster,  or  bearer, 
piTsble  at  the  ofloe  of  the  Treasurer,  Saint 
Looia.Ho.,  four  monthsafterdate,  with  interest 
at  the  rate  of  ten  per  cent  per  annnm.  Good 
«d1j  when  countersigned  by  the  paymaster  of 
tbe  company. 

J.  F.  Alexander, 

Treasurer. 
I  P.  Hains.  Auditor, 
Coanteraicned: 

H.  W.  Oardner,  Paymaster. 
148.    $30,000)  (Due  Dec.  6,  1874 

Twenty-five  per  cent  of  freight  bills  due  the 
company  may  oe  paid  in  these  certiflcates  at 
tbdr  face  value  before  maturity  thereof. 

These  certiflcates  were  issued  under  orders  of 
the  court  appointing  a  Receiver  "For  the  pur- 
pose of  providing  money  to  make  payments  on 
accoont  of  the  balance  of  purcliase  money  due 
Uie  State  of  Tennessee  for  the  road  sold  as  the 
fiigefleld  Ss  Kentucky  Railroad,  from  time  to 
tfane  to  issue  his  certificates,  wliich,  altogether, 
duU  not  exceed  $250,000  on  so  much  of  the 
md  mentioned  in  the  pleadings  as  lies  and  is 
situated  in  tbe  State  of  Tennessee,  in  such  gen- 
eral form  as  mav  be  approved  by  complainants, 
providing  for  the  payment  thereof  out  of  any 
d  the  moneys  tliat  are  applicable  for  that  pur- 
pose, which  certificate  shall  bear  interest  at  a 
nte  not  exceeding  ten  per  cent  per  annum,  and 
the  sums  represented  by  such  certificates  shnll, 
unless  previously  discharged,  be  paid  out  of  any 
moneys  realized  tipon  a  foreclosure  and  sale  of 
the  mortgaged  property  witliin  the  jurisdiction 
of  tliis  court,  equally  with  any  other  liability 
incnrred  by  the  Receiver  in  the  management  of 
«ald  railrcad  and  the  protection  oi  the  said 
prc^ierty  coming  into  his  hands  as  Receiver  as 
aforesaid.  And  it  is  further  ordered  that  said 
certiflcates  may  be  sold  below  par  if  necessary 
so  to  do." 

The  court  below  having  entered  an  order  dis- 
missing the  petition,  the  mtervener  appealed  to 
tiiis  court. 

3fr.  B.  F.  PUlllpa,  SoHdtor-Om.,  for  ap- 
pellant 
No  oouiuel  appeared  for  the  appellee. 

Mr.  CM^  JvttUi  Waite  delivered  the  opin- 
ion of  the  court: 

We  are  not  satisfied  thai  the  certificates  of  in- 
debtedness, on  account  of  which  the  United 
States  have  assessed  the  taxes  petitioned  for, 
were  calculated  or  intended  to  circulate  or  to  be 
wed  as  money.  They  were  not,  therefore,  tax- 
able as  "circulation"  under  the  8d  clause  of  sec- 
tiaD8406  of  the  Revised  Statutes. 

The  decree  diunitring  the  petition  of  intenen- 
tioK  ieqfirmed. 
TnBootiy.    Teat: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  V.  8. 
See  18  Otto. 


COUNTY  OF  MADISON,  Plff.  in  Err., 

«. 

THOMPSON  M.  WARREN, 

(See  8.  a,  16  Otto,  828,  aetL) 

Beview  ofea$e  tried  leifhotU  a  jury. 

Inaoase  tried  by  the  court  without  a  liuT,  If  a 
written  stipulation  waiving  a  Jury  Is  not  shown  af- 
firmatively In  tbe  record,  none  of  tbe  questions  de- 
cided at  the  trial  can  be  re-ezamlned  here  on  wilt 
of  error. 

[No.  1042.] 
Submitted  Jan.  19, 1883.  Decided  Fib.  6, 188S. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 
The  case  is  sufficiently  stated  by  the  court, 
itfr.  CluM.  P.  Wise,  for  plaintiff  in  error. 
Mr.  T.  C.  Mather,  for  defendant  in  error. 

Mr.  Chief  Juttiee  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  a  case  tried  and  determined  by  the 
court  without  the  intervention  of  a  jury.  The 
record  does  not  show  any  stipulation  in  writ- 
ing waiving  a  jury.  The  errors  assigned  all  re- 
late to  rulings  of  the  court  on  the  tnal,  except- 
ed to  at  the  time  and  presented  by  bill  of  excep- 
tions. The  rule  is  well  settled  that  if  a  written 
stipulation  waiving  a  jury  is  not  in  some  way 
shown  affirmatively  in  the  record,  none  of  the 
questions  decided  at  the  trial  can  be  re-exam- 
ined h»e  on  writ  of  error.  Kearney  \.  Cote,  12 
WalL,  288179  U.  8.,  XX.,  897];  Gilman  v.  Jll. 
AMite.  Tel.  Co.,  91  U.  S.,  614  rXXni.,409]; 
Boogher  v.  Itu.  Co.,  103 U.  8.,  96  [XXVI.,  311]; 
Hodget  v.  Eaiton,  at  the  present  Term  [ante, 
1691. 

For  this  reaion,  and  without  patting  on  any  of 
the  yaeUiont preeented  by  the  aetignmentof  er- 
rort,  lee  affirm  the  judgment. 

True  copy.    Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TT.  S. 

OlteA-m  U.  8.,  607,  608. 


Oounfy  of  Alexander,  Plff.  in  Err.,  v.  ,Tohn 
F.  Kin£aU,  No.  1091.  Argued  and  decided  at 
same  time  as  preceding  case.  Same  counsel  for 
defendant  in  error,  and  WlUlam  B.  GHlbertt 
for  plaintiff  in  error. 

Mr.  ChirfJueHee  Walte  delivered  the  opin: 
ion  of  the  court: 

This,  like  Maditon  Co.  v.  Warren,  Just  de- 
cided [tupra],  is  a  case  tried  by  the  court, 
and  there  is  nothing  in  the  record  showing  a 
stipulation  in  writing  waiving  a  jury.  The  er- 
rors aseigned  aU  relate  to  rtuings  at  the  trial, 
and  t!ie  judgment  i»  tMrmed  for  the  reanone 
stated  in  the  opinion  fled  in  the  case  of  lite 
County  of  Madison. 

True  copy.    Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  V.  S. 

ated-m  u.  a,  «/i,  aoe. 
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THE    DECISIOIirS 


OF  THE 


Supreme  Court  of  the  United  States, 


AT 


OCTOBER  TEtlM,  1882. 


BTAJiDARD  OLL  COMPAJST,  Flff.  in  Err., 

t. 
GEORGE  H.  VAif  ETTEN. 

(See  S.  a,  17  Otto,  825-335.) 

JKttaike  in  gruantity  of  goods — question  for  jury 
— talc  of  good* — euxmint  stated — ecidenee  — 
ertjma-examination. 

X.  'WTjprp  RoodB  are  sola  on  a  contrnct,  subject  to 
the  Ciimt  of  an  inspector  at  a  particuliir  iiliico,  his 
©ount  l«  subject  to  irufn'achment  for  fraud  or  inis- 
%iJice  and  direct  evideuee  of  the  tact  of  a  mistake  is 
no*  necessary.  Proof  of  a  similar  count  at  another 
phoe,  before  ebiprnt-nt,  i3  admissible. 

i  'Whether  it  -wa-s  more  probable  that  thoappar- 
«it  rtifferenct  l>ftweeii  thu  two  counts  was  lost  In 
tnuisporttitior.  than  that  there  was  error  iu  one  or 
oounts,  vras  a  question  for  the  jury. 
""^"B^  at  n&lc  of  BooUs  Is  complcteU,  the  risk  f  ol- 
fcjtle ;  any  loss  that  suhsetiucntly  occurs  by 
iTOry  by  tne  carriers  or  oiherwiae,  will  be 
Ihe  loaa  of  cne  buyer. 

4.  An  acootmt  rendered  becomes  an  account 
^MrS.  onloas  objected  to  within  a  reasonable  time, 
■no  cannot  aXterwanto  be  Irapeachod  except  for 
™*ud  or  mistaJte.  What  constitutes  a  reasonable 
one  in  sucb  a  case  is  a  question  of  law. 

&.  Vrhe«:«  there  are  two  counts  in  evidence  as  to 
tbe  Duniber  of  piecea  of  hoacUnj;  sold,  the  jury  arc 
aot  obUired  to  adopt  cither  one,  but  may  proceed 
mna  the  supposition  of  pocsible  erropi  in  both 
county  axi<l  malce probable  allowances  ior  such  or- 
fWi  althoutrb  no  mathcniatioal  calculation  can  be 
^dD  to  U«siiionstrate  the  exact  accuracy  of  the  re- 

fcTbc  r,i-ics«on  a-skod  on  cross-examination,  with 

iSSg'' '  '         ''  'f  h^I?  h^^h"^,'"**^  I'y  sut«<.qucnt  en- 

taldict.  fher  heha.l  not  recently  made  cer- 

•f™  Stii  •  -        lO  aijiereut  parties    in  talkinir 

^g^^rT.i.»«r."  was  cle.u-ly  ii.com^tint,lSto§ 

[^^^o.  .'-,6.] 

AtyveJ  Oct.  S7,S0,188S.  Decided  N<n.  SO,  1883- 

T^  m  to  the  Circuit  Court  of  the  United 

1  for  Uic- Ea^em  District  of  MichiVan 

Ju,-..w_^u.ry  W  facts  of  the  case  appeal Tn 
tl>»  opinioD  of   the  court.  "I'^uir  lu 

-     '  .  XA^/i-V.  i>!VA-i>!«on  and  Levi  T  r--:^ 

ilnintiff  in  error.  ^'  ^'  ®"'" 

M.   E.  Crofotjt,  Harrison  r-  jt 

H.  Smith,  for  dSTn?.?*^," 

ai»ttl.ewB  delivered  the  opinion 


1st— WTiaf    cor>ff<t''t 
to  VTifffdnf^  V.  II 

■ir*:  art  ofcottnt 


9oe 


ll^^l^*^ 


^o^orX     See 


."HarUUt.S. 


Circuit  Court  for  t£e  County  °J.^^^^. 
Michi^,  and  removed  ^  the  ^-^^^, 
ror,  who  was  defendant  ''^'y  Vi!i  w-at*™  Dis- 
Coin  of  the  United  States  tor  ^e  Eastern  u^ 

trict  of  Michigan.     Tbedeftn^n^^^l^^ 

balan^  aUeeed  to  l>e  due  thereon  on  account  of 
the  price  of^tSn  headings  for  oil  harrels  sold 
and  delivered  in  piirsuance  thereof. 

By  the  original  contract,  dated  October  4, 
1873,  Merritt,  described  as  of  Lapeer,  Michigan, 
sold  the  Standard  Oil  Company  2,000,000  head- 
ings suitable  for  oil  barrels,  to  be  sawed  twent}'- 
two  inches  in  lenctb,  full  one  inch  thick  on 
sap,  and  full  one  balf  inch  thick  on  the  heart 
edge,  and  whenever  more  than  two  pieces  are 
required  to  make  a  head  the  same  shall  be  count- 
ed as  two;  to  be  delivered  on  board  the  cars  at 
Cleveland,  Ohio,  on  or  before  March  1,  1875, 
subject  to  the  count  and  inspection  of  the  Stand- 
ard Oil  Company,  who  agreed  to  receive  and 
pay  for  the  same  as  fast  as  inspected,  at  the 
price  of  f40  per  thousand.  Merritt  also  agreed 
that  full  one  half  of  the  whole  amoimt  of  the 
beading  should  saw  full  two-pieced  heading.and 
the  Standard  Oil  Company  agreed  In  that  ease. 
Bad  if  the  other  half  were  not  more  than  three- 
pieced  heading,  they  would  pay  an  additional 
fil  per  thousand  on  the  whole  amount.  It  was 
urther  agreed  that  Merritt  should  have  the 
privilege  of  drawing,  on  sight  drafts,  for  $25 
per  thousand,  through  bank,  accompanied  by 
duplicate  bill  of  lading  signed  by  railroad  com- 
pany, as  evidence  of  shipment,  and  that  the  cars 
should  be  so  loaded  as  to  have  a  net  value  in 
Cleveland  of  amoimt  of  draft  after  culling  and 
paying  freight. 

This  contract  was  modified  by  a  supplement- 
al agreement  of  April  1,  1874,  Helme  then  b^ 
coming  a  party  to  it,  by  which  it  was  stipulated 
that  Merritt  &  Co.  should  make  and  deliver  the 
Heading,  properly  piled  on  land  in  Lapeer  con- 
trolled by  the  Standard  Oil  Company ;  the  latter 
»Q  fvirniah  a  man  to  count  the  heading  as  nearly 
_a  might  be  from  week  to  week  as  pUed.b"* 
jjot  to  insi)ect  it;  the  object  of  the  count  beii»B 
♦-,  obtain  an  approximate  estimate  of  the  hea<^ 
l^g  thus  piled,  in  order  to  determhie  from  tin^ 
Iodine  the  amount  of  advances  to  be  made  tber^ 
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on;  but  thereupon  the  delivery  of  the  heading 
so  counted  should  be  deemed  complete,  and  the 
heading  should  then  become  the  property  of  the 
Standard  Oil  Company  absolutely,  Merritt  & 
Co.  being  entitled  to  (uaw  upon  certificates  of 
such  counts  at  the  rate  of  $20  per  thousand, 
on  which  advances  the  Oil  Company  were  to 
be  allowed  interest  at  the  rale  of  ten  per  cent 
per  annum  until  the  heading  should  lie  received 
at  Cleveland,  and  also  to  charge  the  cost  of  in- 
surance thereon  to  the  amoimt  of  |21  per  thou- 
sand, the  loss  by  flip,  if  any,  above  that  amount 
to  be  borne  by  Merritt  &  Co.  In  all  other  re- 
spects the  terms  of  the  original  contract  were  to 
govern. 

On  May  29,  1874,  another  modification  of  the 
contract  was  made,  which  recited  that  "Through 
an  error  made  bv  the  inspector  employed  by 
said  Standard  Oil  Company,  the  said  J.  J.  Mer- 
ritt &  Co.  have  received  from  the  said  Standard 
Oil  Company  money  in  excess  of  the  amount" 
which  imder  the  contract  they  were  entitled  to 
receive,  amounting  to  about  $2,600,  and  made 
certain  provisions  as  to  the  time  and  mode  in 
which  it  should  be  refunded,  but  otherwise  left 
the  contract  unchanged. 

On  August  24,  1874,  a  further  modification 
was  agreed  to,  increasing  the  amount  of  the  ad- 
vances to  $26  per  thousand  on  the  second  mill- 
ion of  the  heading. 

The  heading  was  manufactured  mostly  in 
1874  and  was  pUed  on  each  side  of  the  railroad 
track,  upon  land  leased  for  that  purpose  by  the 
defendant  below,  and  shipments  begun  in  May, 
1876. 

Testimony  on  the  part  of  the  plaintiff  below 
was  offered  and  admitted  to  show  that  in  load- 
ing, an  accurate  account  was  made  and  kept  of 
each  car  loaded;  of  the  number  of  the  car;  the 
line  to  which  it  belonged;  and  the  number  of 
pieces  in  each  car;  and  that  there  were  891  car 
loads,  containing  in  all  2,691,660  single  pieces. 

After  the  first  four  car  loads  bad  be^  shipped 
through,  all  rail,  an  arrangement  was  made  be- 
tween the  parties  by  which  the  rest  of  the  head- 
ing was  to  be  sent  by  rail  from  Lapeer  to  Detroit, 
a  distance  of  sixty  miles,  and  thence  by  vessel 
to  Cleveland.  These  first  four  car  loads  by  rail 
and  the  first  cargo  by  vessel  were  counted  and 
inspected  by  the  defendant  below  at  Cleveland, 
and  returns  of  the  result  made  to  Merritt  &  Co. 
These  returns  showed  the  number  of  matched 
headings  and  the  number  of  single  pieces  re- 
jected, on  inspection,  as  deficient  in  size  and 
quality,  called  "culls;"  and  it  appearing  that 
tnese  were  but  a  small  portion  of  the  whole,  it 
was  then  agreed  that  if  Merritt  &  Co.  would 
cull  before  shipment  as  closely  as  they  had  done 
in  these  shipments,  the  defendant  would  not 
cull  any  more  at  Cleveland,  but  would  merely 
match  and  count  the  matched  heads. 

Evidence  was  offered,  on  the  part  of  the 
plaintiff  below,  and  admitted,  to  prove  that  the 
subsequent  deliveries  were  eqtial  on  an  average 
with  these  shipments  as  to  quality  and  size;  and 
that,  calculating  the  entire  quantity  by  this  com- 
parison, it  woiid  show  a  delivery  of  268,808 
matched  headings,  more  than  had  been  account- 
ed for, which,  at  $40  per  thousand,  amounted  to 
$10,582.12. 

It  was  in  evidence,  on  the  part  of  defendant 
below,  that  on  the  receipt  of  the  heading  at 
Cleveland,  it  was  inspected  by  their  inspector. 
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This  inspector  being  called  as  a  witness,  testi- 
fied that  he  actually  matched  the  whole  of  the 
first  cargo  as  it  was  counted  and  inspected,  but 
the  rest  by  only  averaging  from  samples;  that 
is,  he  laid  off  and  piled  up  a  thousand  pieces, 
and  arrived  at  the  matching  by  seeing  how 
many  pieces  it  took  to  make  the  nmnber  of 
inches,  and  made  an  average  from  that.  The 
whole  nimiber  of  pieces,  as  taken  by  the  team- 
sters, was  reported  to  him,  of  which  he  made 
a  record,  and  then  reduced  it  to  matched  head- 
ing, which  he  reported  to  the  Company.  The 
number  of  single  pieces,  in  gross,  was  2,296,160, 
making  of  matched  headings,  1,958,689  pieces. 
This,  he  said,  was  the  usutu  mode  of  counting 
and  matching. 

It  was  admitted,  on  the  part  of  the  defendant 
below,  that  in  going  carefully  over  the  inspect- 
or's calculations,  errors  had  been  discovered  in 
computation,  twenty-five  in  number,  some  in 
favor  of  and  some  against  the  Company,  and 
resulting  in  a  balance  of  $144.84  agamat  tiiem, 
for  which  they  admitted  their  liabuit^. 

On  the  basis  of  the  count  of  their  inspector, 
the  Standard  Oil  Company  rendered  to  Merritt 
&  Co.  an  account,  dated  August  20, 1876,  show- 
ing a  credit  balance  of  $642.54.  That  balance 
was  paid  and  accepted,  and  no  objection  made 
to  the  statement  of  the  account,  until  the  bring- 
ing of  this  suit,  January  10,  1876.  One  car 
load  of  heading  was  shipped  after  the  close  of 
that  account,  and  was  accounted  for  September 
26,  1876. 

There  was  other  evidence,  on  each  side, 
which,  it  was  claimed,  tended  to  establish  the 
accuracy  of  the  counts,  respectively,  made  at 
Lapeer  and  at  Cleveland.  There  was  no  evi- 
dence, bearing  upon  the  question,  of  any  loss^ 
of  heading  between  Detroit  and  Clevelana;  but' 
it  did  appear  in  evidence  that  when  the  head- 
ing was  loaded  in  Detroit,  upon  vessels,  bills  of 
lading  were  made  and  delivered  to  the  captains 
of  the  boats,  showing  the  number  of  car  loads 
of  heading  on  each  vessel,  which  bills  of  lading 
were,  upon  the  arrival  of  the  vessels  in  Cleve- 
land, delivered  to  the  defendant  below,  at  its 
oflSce,  when  freight  was  paid  thereon  and 
charged  to  Merritt  &  Co. ,  the  bills  of  lading  be- 
ing retained  by  the  Standard  Oil  Company. 
There  was  no  evidence,  tending  to  impeach  the 
good  faith  of  the  count  on  either  side,  or  that 
the  inspector  of  the  defendant  below  was  not  a 
competent  person  for  the  business  intrusted  to 
him. 

The  court  charged  the  jury,  in  subslanc^ 
that,  by  the  terms  of  the  contract,  as  modified 
on  Apnl  1,  1874,  the  heading  became  the  prop- 
erty of  the  Standard  Oil  Company,  on  debvery 
at  Lapeer  on  land  leased  by  it,  but  subject  to 
their  mspection  and  count  at  Cleveland;  that, 
if  that  count  was  made  fairly  and  in  the  exer- 
cise of  the  best  judgment  of  the  inspector,  it 
would  be  binding  on  the  plaintiff,  unless  its 
variance  from  the  actual  truth  was  too  great  to 
be  accounted  for  by  any  error  of  judgment,  in 
which  case  the  plaintiff  was  not  precluded  from 
showing  a  mistake;  that  if,  upon  all  the  evi- 
dence, the  jury  should  be  unable  to  determine 
whether  there  was  fraud  or  mistake  in  the 
count  upon  either  side;  or  if,  upon  being  satis- 
fied that  there  had  been  fraud  or  mistake,  they 
were  unable  to  determine  which  party  is  re- 
sponsible for  it,  they  must  find  for  the  defend- 
^-  107  U.S. 
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ant,  except  as  to  tlte  smaU  amount  admitted  to 
be  doe.  And  the  juiy  was  also  instructed,  tliat 
the  count  and  inspection,  so  far  as  it  involved 
the  culling  or  rejection  of  defective  pieces  and 
mttching,  so  as  to  determine  how  many  single 
pieces  were  required  to  make  a  matchel  haul- 
ing, according  to  the  contract,  was  a  matter  of 
jodgment  on  the  part  of  the  inspector,  which, 
if  honestly  exercised,  would  be  binding;  and 
Uiat,  consequently,  the  proof  of  mistake,  upon 
tbe  case,  as  it  arose  upon  the  evidence,  was  con- 
fined to  the  count  of  the  whole  number  of  sin- 
gle pieces,  and  the  consequent  error,  if  such 
were  proved,  as  to  the  number  of  matched  head- 
ings; although  the  defendant  Company  was  not 
txiand  by  the  contract  to  make  a  gross  count  to 
determine  the  whole  number  of  single  pieces, 
or  to  keep  any  memorandum  or  estimate  of  any 
(och  gross  count,  or  to  make  return  thereof  to 
Merritt  &  Co.,  its  duty  being  performed  if  it 
handled  all  the  heading  delivered  to  it  and  hon- 
eMly  and  correctly  counted  it  in  such  a  way  as 
to  determine  the  number  of  complete  heads. 

As  to  the  account  stated  and  rendered,  the 
couit  charged  the  jurv,  in  effect,  that,  tbe  ac- 
coont  haviiig  been  rendered  in  September,  1875, 
and  no  objection  having  been  made  until  Jan- 
naiy,  1876,  by  the  bringing  of  the  suit,  it  had 
beoi  kept  such  a  time  as  made  it  an  admission 
oo  the  ]Mrt  of  Merritt  &  Co.  of  its  correctness, 
bat  that  the  plaintiff  was  not  estopped  from 
eiiowii^  fraud  or  mistake  in  it,  which,  how- 
ever, should  be  made  clearly  to  appear;  the 
burden  of  proof  testing  upon  tbe  plamtiS  to  es- 
tablish it 

Various  exceptions  were  duly  taken  to  the 
rolingg  of  the  court,  in  the  admission  of  evi- 
dence, in  refusing  to  instruct  the  jury  as  re- 
qoened,  and  to  the  charge  as  given,  which,  so 
or  as  necessary,  will  be  referred  to  in  their  or- 
der. A  verdict  was  returned  in  favor  of  the 
plai&tiff  below  for  |7,688,  and  judgment  ren- 
drnd  thereon,  which  tiie  defendant  below  now 
brings  into  review  upon  this  writ  of  error. 

L  It  is  objected  by  the  plaintiff  in  error,  in 
tbe  first  place,  that  the  court  erred  in  admitting 
erideoce  as  to  the  counts,  by  both  parties,  of 
the  whole  number  of  single  pieces  of  heading, 
and  mbmittiiig  to  the  jury  the  comparison  te- 
tveen  them,  as  furnishing  any  means  of  estab- 
VsiuD^  error  in  the  count  of  matched  headings. 

It  is  argued  that  the  count  of  gross  pieces 
was  not  recognized  by  the  contract,  as  it  oon- 
tonidated  omjr  a  count  of  matched  headings; 
and  that,  as  this  involved  culling  the  bad  from 
the  good  and  the  matching  of  ungle  pieces  to 
^wstitate  the  heading  required  by  the  contract 
and  then  only  a  coimt  of  uie  number  of  the  la^ 
ter,  the  process  involved,  at  least  in  two  of  its 
tqis,  the  exerdae  of  skUl  and  judgment  and 
made  it  necessary,  if  mistakij  was  r3ied  on,  to 
stow  directly  that  it  had  occurred  in  the  actual 
ODont  of  matched  headings. 

Bm,  as  we  have  alreadv  stated,  the  culling 
had  been  dispensed  with  after  the  first  four  car- 
goes; and  tiie  matching,  as  testified  to  by  the  in- 
qiector,  was  made  upon  an  estimate  based  upon 
a  few  experiments,  according  to  which,  upon 
an  average,  tbe  whole  number  of  single  pieces 
*>•  leduoed  to  matched  headings.  It  did  be- 
<^one  necessary,  therefore,  for  ue  inspector  to 
make  a  ooont  of  the  single  pieces,  as  the  means 
of  anivingat  the  nomber  of  matched  headings. 
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It  was  also  contemplated  by  the  contract  that  a 
count  of  single  pieces  should  be  made  at  Lapeer, 
by  a  coimter,  also  appointed  bv  the  defendant 
below,  for  the  purpose  of  determining  the 
amount  of  advances  to  which  Merritt  &  Co., 
were  entitled;  and  although  this  count  was  not 
the  final  and  conclusive  one,  it  was  quite  legiti- 
mate to  use  it  in  comparison  with  that  made  at 
Cleveland,  as  one  mode  of  testing  tbe  accuracy 
of  the  latter.  And  this  comparison  was  justified 
by  the  evidence,  also  objected  to,  that  in  those 
particulars  which  might  affect  the  ratio  of  single 
pieces  to  matched  heading,  such  as  size,  quality, 
etc.,  the  early  cargoes,  in  respect  to  which  that 
ratio  had  been  determined  by  actual  inspection 
and  count,  averaged  no  better  than  all  subse- 
quent deliveries.  It  furnished  to  the  jury,  quite 
i^rly  and  consistently  with  the  intent  of  the 
parties  to  tbe  contract,  a  means  of  determining 
whether  there  had  not  been  a  mistake  in  the  last 
count,  properly  limited  by  the  court  in  the  rule, 
that  the  discrepancy  must  be  so  great,  aa  that  it 
could  not  reasonably  be  accounted  for  by  any 
mere  variation  of  judgment  in  the  matter  of 
matching. 

It  is  a&iitted  by  counsel  for  plaintiff  in  error, 
and  such  undoubtedly  is  the  law,  that  the  count 
of  the  inspector  at  Cleveland  was  subject  to  im- 
peachment for  fraud  or  mistake;  the  mistake  be- 
ing not  a  mere  alleged  error  of  judgment,  but 
one  of  fact,  which  prevented  the  proper  exercise 
of  his  judgment.  Such  was  tbe  character  of 
the  mistake  to  which  tbe  evidence  was  directed, 
namely:  a  mistake  in  counting  the  number  of 
single  pieces,  which  formed  the  basis  of  an  esti- 
mate and  average  from  which  the  number  of 
matched  heading  was  deduced.  The  objection 
seems  to  be  directed  to  Uie  mode  of  proof,  it  be- 
ing insisted  that  it  should  be  direct  evidence  of 
the  fact  of  a  mistake,  independent  of  the  evi- 
dence of  its  amoimt.  But  we  are  not  aware  of 
any  rule  of  law  which  requires  any  particular 
method  of  proving  such  a  fact,  difleringfrom 
that  required  to  prove  anv  similar  fact.  What- 
ever naturally  and  logically  tends  to  establish  it 
is  competent  evidence.  If  a  stranger  had  stood 
by  at  Cleveland,  and  ftJlowing  the  inspector  in 
his  count  of  single  pieces,  had  detected  him  in 
error,  which  would  necessarily  affect  the  final 
count  of  matched  headings,  he  would  thereby 
have  been  a  competent  witness  to  prove  the  dis- 
creimnoy.  Proof  of  a  similar  count  at  Lapeer 
would  cufler  only  in  degree  and  not  in  quality, 
as  evidence  to  the  same  effect. 

It  is  suggested,  however,  in  reply  to  this,  that 
in  the  latter  case  an  indispensable  link  in  tbe 
dudn  necessary  to  coimect  tbe  count  at  Lapeer 
with  that  at  Cleveland  is  wanting,  because  it  is 
admitted  that  there  was  no  evidence  to  show  that 
all  the  pieces  of  heading  sliipped  at  Lapeer 
were,  in  fact,  delivered  at  Cleveland  and,  for 
aught  that  appears,  the  quantity  of  the  apparent 
difference  may  have  been  lost  u  transportation 
between  the  two  places.  But  whether  this  was 
so  probable,  as  to  more  reasonably  account  for 
the  discrepancy,  than  the  supposition  of  an  er- 
ror, in  one  or  both  counts,  was  a  matter  for  the 
consideration  of  the  jury.  They  were  not  bound 
to  assume  a  loss  in  transportation,  in  the  absence 
of  any  evidence  on  the  subject,  and  were  enti- 
tled to  assume  that  the  shipments  arrived  at  their 
destination  undiminished,  in  the  absence  of  any 
reason  to  the  contrary;  especially  in  view  of  the 
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fact  that  there  had  been  no  compUdnt  from  any 
quarter,  that  the  number  of  car  loada  called  for 
by  the  bills  of  lading  was  not  Terifled,  or  that 
more  freight  had  b^  charged  and  {wid  than 
would  be  due  if  there  had  been  a  deficiency. 

But,  independent  of  this  and  on  the  assump- 
tion that  the  whole  amount  of  the  discrepancy 
between  the  two  counts  could  be  accounted 
for  by  an  actual  loss  in  transportation,  the  case 
of  the  defendant  below  would  not  have  been 
strengthened.  Although  the  count  was  to  b« 
of  matched  headings  and  at  Cleveland  and  con- 
clusive in  the  absence  of  fraud  or  mistake,  nev- 
erUteleas,  by  the  modified  contract  of  April  1, 
1874,  the  delivery  of  the  heading  took  putce  at 
Lapeer,  so  as  to  pass  the  property  in  the  head- 
ing absolutely  to  the  Standard  Oil  Company. 
And  as  the  risk  follows  the  title,  any  loss  that 
subsequently  accrued,  by  non-delivery  on  the 
part  (n  the  carriers,  would  be  the  loss  of  the  de- 
fendant below;  and  the  plaintiS  would  be  enti- 
tled to  recover  the  contract  price,  on  proof  of 
the  quantity  of  single  pieces  reduced  to  matched 
heacungs,  delivered  at  Lapeer,  upon  the  best 
evidence  that  could  be  adduced  under  such  cir- 
cumstances, although  they  could  not  be  actual- 
ly counted  and  matched  at  Cleveland,  as  re- 
quired by  the  terms  of  the  contract. 

S.  It  is  next  objected  by  the  plaintiff  in  error, 
that  the  court  below  erred  in  its  rulings  upon 
the  account  offered  and  admitted  in  evidence 
and  which,  it  was  claimed,  was  a  stated  account. 
The  claim  on  this  part  of  the  case  is,  that  an  ac- 
count rendered  becomes  an  account  stated,  un- 
less objected  to  within  a  reasonable  time;  that 
what  constitutes  a  reasonable  time  in  such  a 
case  is  a  question  of  law;  and  that  an  account 
stated  cannot  be  impeached  except  for  fraud  or 
mistake;  and  in  support  of  these  propositions 
counsel  cite:  Perkin*  v.  Hart,  11  Wheat.,  287; 
Toland  v.  Sprague,  13  Pet ,  884;  Wignint  v. 
Burkham,  10  WaU.,  129  r77  U.  8.,  XIX,  884]; 
Loektaood  v.  TJiome,  11  N.  Y.,  170;  and  other 
cases. 

There  is  nodln>ute  but  that  this  is  a  correct 
statement  of  the  law,  and  it  is  precisely  what 
was  charged  by  the  circuit  court,  and  in  the 
verv  language  of  instructions  asked  for  by  the 
plaintiff  in  error.  The  court  followed  it  up  by 
adding  also  that  the  lapse  of  time  from  Septem- 
ber, 1876,  when  the  accoimt  was  rendered,  to 
January,  1876,  when  the  suit  was  begun,  with- 
out objection,  converted  it  into  a  stated  account, 
which  could  be  impeached  only  for  fraud  or 
mistake. 

But  the  same  evidence  which  sufficed  to  es- 
tablish a  mistake  in  the  count  at  Clevdand  on 
the  part  of  the  inspector,  also  impeached  the 
account,  for  it  was  founded  on  that  count  and 
embodied  its  mistake. 

8.  It  is  further  alleged  as  error,  that  the  court 
refused  to  instruct  the  jury,  as  requested  by 
plaintiff  in  raror,  that  "  Tms  cause  is  based 
upon  the  ground  of  either  fraud  or  mistake, 
and  there  Is  no  evidence  of  anv  kind,  except 
the  two  coimts,"  referring  to  the  number  of 
headings  delivered,  ' '  and  if  tiie  jury  find  a  ver- 
dict for  the  plaintiff,  they  must  find  a  verdict 
for  the  entire  amount.  Either  the  defendant  is 
liable  for  this  entire  amount  or  it  is  not  liable, 
except  for  the  small  sum  admitted."  This  re- 
quest was  very  properly  denied  by  the  court 
There  is  no  rule  of  law  that  limits,  in  such  a 
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ootpoimte  capaotty,  which  used  it,  and  not  against 
a  part  only  of  Its  stockholders  and  dlrectots  Indl- 
vldiullf, 

[No.  128.] 

Argwd  Dee.  IS,  U,  XSSg.  Deeidtd  Dee.  U,  I8Sg. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Mia- 

The  biU  in  this  case  was  filed  in  the  court 
bdow,  \sy  the  appellant,  to  recover  damages 
aJWed  to  have  been  sustained  through  an  un- 
hirail  oonsiNncy  to  cheat  the  complainant  out 
of  his  interest  in  a  certain  invention. 

The  court  below  entered  a  decree,  on  general 
demurrer,  dismissing  the  bill;  whereupon,  the 
oamiMnant  appeaira  to  this  court. 

The  &cts  of  Uie  case  are  fully  stated  by  the 
court. 

Jfiatn.  Aag:ii«tlne  I.  Ambleri  in  propria 
penma,  Oliver  D.  Barrett.  8.  8.  Henkle, 
P.  P.  Stanton  and  B.  Oratt  Brown,  for  appel- 
lant 

Memt.  W.  HaUett  PhlUipa  and  P.  PhO- 
iy*,  bv  appellees. 

Mr.  Chief  JtuHee  Walte  delivered  the  opin- 
kn  of  tte  court: 

TUs  is  a  suit  in  equity,  and  the  case  made 
by  the  bill  may  be  stated  as  follows: 

Ambler,  the  ai>pell8nt,  and  one  R.  M.  Whip- 
ple, invented  an  improved  mode  of  manuf act- 
aring  gas  from  petroleum,  for  which  they  were 
•boot  to  apply  for  patents,  and  being  desirous 
of  aecuring  each  to  the  other  one  imdivided  btalf 
sf  what  they  were  doing,  on  the  24th  of  May, 
1869,  entered  into  an  agreement  of  copartner- 
diip  to  effect  that  object.  The  tliird  article  of 
tlie  aneement  was  as  follows: 
"  R.  M.  Whipple  shall  have  the  exclusive  and 

{  entire  '  business  management '  of  the  same,  so 
u  to  include  the  introdaction  of  said  invention 
topablic  use  and  to  secure,  as  far  as  possible, 
the  adoption  of  the  same:  both  in  this  counby 
and  in  ail  other  countries;  and  for  which  pur- 
poae,  and  all  and  singular  the  purposes  mci- 
dem  thereto,  the  said  R.  M.  Whipple  shall  have 
foil  and  ample  power  and  authority,  and  is 
lier^  granted  I^  said  Ambler  full  power  and 
lofliority  to  act  for  him  in  the  premises,  to  sign 
U«  name,  and  make  his  seal  to  any  instrument, 
tod  an  instruments  of  writing,  needful  and  nec- 
eoary  to  carry  out  the  object  and  intention  of 
tltii  agreement,  as  fully  and  entirely  as  the 
■ame  may  be  done  by  the  said  Ambler  If  per- 
HoaOy  present  at  the  doing  thereof;  and  the 
■id  A.  L  Ambler  hereby  radfles  and  confirms 
■0  and  singular  whatsoever  may  be  legidlv  and 

,      kvfally  done  in  and  about  the  premises. 

I         AD  patents  secured  for  the  invention  were 

I  to  be  ^t  into  the  business  and  owned  by  the 
ptities  in  equal  sliares.  The  proceeds  of  sedes 
and  an  other  profits  were  to  be  equally  divided. 
For  the  purpose  of  carrying  into  effect  the 
pioTisions  of  the  partnership  agreement.  Am- 
bler, on  the  25th  oi  Hav,  executed  to  Whipple 
aa  amignment  of  all  his  interest  in  the  inven- 
tion and  in  the  patents  that  might  be  issued 

i  ikenon.  TIm  agreement  and  the  assignment 
veie  both  recorded  in  the  Patent  Office.  On 
the  Utti  of  July,  1809,  a  patent  was  issued  to 
Wb^ple  ft  AmUer  for  "  Whipple  &  Ambler's 
Btttai  Petndeom  Gas  Generating  Apparatus," 
8«  IT  OiTO. 


which  was  embraced  in  their  inventions.  la 
September,  1869,  Whipple  fraudulently  deter- 
minied  to  exclude  Ambler  from  the  benefits 
of  their  undertaking,  and  to  accomplish  that 
purpose  formed  another  partnership  with  one 
Thomas  8.  Dickerson,  to  whom,  in  October, 
1869,  a  patent  was  issued  for  an  improved  mode 
of  manufacturing  gas  from  petroleum,  which 
was  the  invention  of  Whipple  &  Ambler.  Aft- 
erwards another  patent  was  issued  to  Whipple 
&  Dickerson  wliich  came  witliin  the  scope  of 
the  Whipple  &  Ambler  experiments.  In  this 
condition  of  affairs.  Ambler,  on  the  4th  cf  Jan- 
uary, 1870,  beean  a  suit  in  equity  in  the  6u- 
OTeme  Court  of  the  District  of  Columbia  against 
Whipple  &  Dickerson,  the  object  of  whicn  was 
to  brmg  the  Dickerson  and  the  Whipple  &  Dick- 
erson patents  into  the  Whipple  &  Ainbler  pait- 
nership,  and  to  get  an  account  of  sales  and 
profits.  The  Supreme  Court  of  the  District  dis- 
missed the  bill,  but  on  appeal  to  this  court  that 
decree  was  reversed  at  the  October  Term,  1874, 
and  the  cause  remanded,  with  instructions  to 
enter  another  decree,  "Declaring  Whipple  & 
Dickerson  to  hold  in  trust  for  the  benefit  of 
Ambler  to  the  extent  of  one  half  of  the  two  pa- 
tents issued  to  them,"  and  "  that  an  accoimtmg 
be  had  as  to  the  profits  realized  by  them,  or 
either  of  them,  from  the  use  or  sale,  or  other- 
wise, arising  from  said  patents."  Ambler  v. 
Whipple,  20  Wall.,  559  [87  U.  S.,  XXII., 406]. 
A  decree  was  entered  in  the  court  of  the  District 
on  the  2d  of  February,  1875,  in  accordance  with 
this  mandate,  and  afterwards  upon  an  account- 
ing a  balance  was  found  due  from  Whipple  of 
$666,052.85.  Whipple  is  insolvent  and  the 
amount  due  from  mm  is  uncollectible. 

On  or  about  the  2l8t  of  April,  1870,  Whipple 
&  Dickerson  sold  and  conveyed  to  James  Q. 
Blunt  and  Merritt  H.  Insley,  of  the  State  of 
Kansas,  the  right  to  use  the  Dickerson  patent 
in  Missouri  for  $36,000,  and  on  the  23d  of  De- 
cember, 1871,  the  right  to  use  the  Whipple  & 
Dickerson  patent  in  the  same  State  for  the  same 
sum.  On  the  18th  of  Decemt)er,  1871,  Charles 
P.  Choteau,  Gerard  B.  Allen,  Charles  H.  Peck, 
Stilson  Hutchins,  Theodore  Laveille,  George 
H.  Rea,  Albert  C.  EOlithorpe,  John  Eupferle, 
James  G.  Blunt,  M.  H.  Insley,  Charles  P.  War- 
ner, Frank  Gregory  and  Oliver  B.  Filley,  or- 
ganized a  corporation  under  the  general  corpo- 
ration law  of  Missouri  bv  the  name  of  the  Mis- 
souri Liquid  Fuel  niumuaating  Company,  with 
an  authorized  capital  of  $600,000,  divided  into 
6,000  shares  of  $100  each.  The  persons  thus 
organizing  the  corporation  were,  by  the  articles 
of  association,  constituted  directms  for  the  first 
year.  On  the  28d  of  December,  1871,  Blunt  & 
Insley,  in  consideration  of  $83,000  in  cash,  or 
its  equivalent,  and  $417,000  in  capital  stock, 
assigned  to  this  company  all  their  right  to  the 
Dickerson  and  Whipple  &  Dickerson  patents 
for  the  State  of  Missouri.  At  the  same  time 
Whipple  &  Dickerson  agreed  with  the  com- 
pany to  make  such  conveyance  as  might  be 
deemed  necessary  to  perfect  the  titie  of  the  com- 
pany under  the  assignment  from  Blimt  &  Ins- 
lev.  When  these  several  transactions  took  place, 
all  the  parties  had  full  notice  of  all  the  rights 
and  claims  of  Ambler  in  the  premises. 

This  suit  ia  brought  against  Choteau,  Harri- 
son, Allen,  Peck,  Rea,  Laveille,  Warner,  Greg- 
ory and  FUley.    All  the  other  corporators  and 
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directora  or,  so  far  as  appears,  stockholders  of  This  is 
the  Missouri  corporation  are  named  as  defend-  in  the  mas 
ants  in  the  bill,  but  they  were  never  served  with  the  record 
process  and  have  never  appeared.  Neither  filed  bytt 
Whipple,  Dickerson  nor  the  Miaaouri  corpora-  on  full  coi 
tion  18  even  named  as  def endimt.  The  persons  saying  tha 
who  are  served  and  who  appear  in  the  cause  equity  as  1 
hold  or  are  interested  in  the  slock  of  the  cor-  distinctly : 
poration  to  the  amount  of  $150,000  or  therea-  cover  dam 
bouts.  The  bill  abounds  in  charges  of  fraud  conspiracy 
and  conspiracy,in  a  general  way,  against  all  the  in  the  ori{ 
persons  who  are  named,  whether  parties  to  the  matter  of  1 
suit  or  not,  but  so  far  as  the  defendants  served  at  law  an 
with  process  are  concerned,  the  only  specific  al-  profits  is  \ 
legation  to  be  found  is  that,  being  "Incorpora-  lurther  us< 
tors  of  the  Missouri  Liqmd  Fuel  and  Illuminat-  the  transfc 
ing  Company,"  they  "made  said  purchase  and  the  suit  sh 
pud  said  large  sum  of  money  with  full  knowl-   corporatio 

edge  of  the  trust  and  of  the  fraud  and  breach  of '  "  ^ 

trust  aforesaid  (that  of  Whipple  &  Dickerson), 
and  with  lawful  and  timely  notice  of  yotir  ora- 
tor's legal  rights  and  equitable  title  therein, 
without  aoT  efFort  whatever  on  the  part  of  said 
directors  of  said  company  to  protect  your  ora- 
tor's share  of  the  purchase  money,  as  they  were 
bound  in  law,  in  equity  and  good  conscience  to 
do  in  this  behalf  and  without  the  knowledge  or 
consent  of  your  orator,  and  to  your  orator's 
damage  and  injury." 

At  the  opening  of  the  bQl  it  is  expressly  averred 
"  That  tne  subject-matter  of  this  complaint 
and  the  foundation  and  gravamen  of  this  oill  is 
the  franchise,  the  trust,  the  breach  of  trust,  the 
collusion,  conspira^and  fraud  between  the  de- 
fendants and  said  Whipple  &  Dickerson,  as  the 
trustees  of  your  orator,  tne  rights  and  remedies 
of  your  orator  against  these  defendants,  and  the 
prayer  for  relief."  It  ia  then  stated,  "  That 
this  cause  is  an  action  on  the  case,  in  the  nature 
of  a  conspiracy,  founded  upon  the  fraudulent 
intention  and  specific  acts  of  the  defendants  to 
cheat,  swindle  and  defraud  your  orator  of  his 
franchise,  and  the  rights  in  the  patent  and  trust 

groperty  aforesaid,  and  that  said  plan  consists 
1  an  agreement  with  a  common  design  to  do  an 
unlawful  act,  and  which  plan,  agreement  and 
conspiracy,  being  a  common  design  to  do  an 
unlawful  act,  was  fully  carried  out,  as  will 
hereafter  more  fully  appear,  to  the  great  dam- 
age and  injury  of  your  orator." 

It  is  nowhere  alleged  that  these  defendants 
had  any  actual  connection  with  the  transactions 
of  Whipple  &  Dickerson  otherwise  than  as  cor- 
porators, stockholders  and  directors  of  the  Mis- 
souri corporation,  though  it  is  stated  that  they 
"(Save  to  such  fraudulent  firm  (Whipple  & 
Dickerson)  credit,  character  and  support  by 
dealing  with  them,"  etc.,  and  that  they  "took 
no  steps  whatever,  legal  or  otherwise,  to  recov- 
er said  property  or  the  proceeds  thereof,  or  to 
stay  Whipple  &  Dickerson  in  the  pursuit  and 
furtherance  of  the  fraud  in  the  waste  of  the 
proceeds  of  the  trust,"  etc. 

The  prayer  is,  that  the  defendants  may  be 
enjoined  "  From  proceeding  further  with  any 
dealinga  with  the  said  partnership  and  trust 
property  aforesaid,"  and  "that  the  damages  to 
your  orator  for  the  ■wrong  and  injury  done  in 
this  behalf  may  be  duly  considered,  and  that 
an  account  be  taken  thereof  before  the  master 
•  ♦  •  and  that  your  orator,  upon  the  final 
hearing,  be  allowed,  adjudged  and  decreed 
damages  therefor." 
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MICfflGAJf  CENTRAL  RAILROAD  COM- 
PANY, Plff.  in  Err., 
t. 

PARIS  MYRICK,  For  the  Use  of  the  Com- 
xEsciAL  National  Bask  of  Chicaoo. 


<See&a, 


'Mvriekr.  Mich^ 
17  Otto, — 


Central  S.B.OO.," 

ua) 


Satinad  Company,  at  carrier — agreement  to 
tranmort  good* — r«eetpt — notiee  thereon— com- 
mmlaiB—ttatedeeition. 

i.  A  imOroad  company,  aa  a  carrier  of  goods  to  lie 
tnoDorted  br  connectmcr  lines.  Is  only  bound.  In 
He  uaenoe  of  a  special  oontraot,  to  saf  elr  carry 
over  Hs  own  route  and  safely  to  deliver  to  the  next 
wmmnting  oanrier ;  but  any  one  of  the  oompaales 
nvt^ree  that  Its  liability  shall  extend  over  the 
irfaole  route. 

1  In  the  absence  of  a  special  aoreement  to  that 
iftet,  such  UablUt7  will  not  attaoE,  and  the  agree- 
Beotwlll  not  be  inferred  from  doubtful  exptes- 
■loas  or  loose  language,  butonly  from  dear  and  sat- 
i^otory  eridenoe. 

t  A  receipt  for  cattle  giren  by  a  railroad  com- 
my,  whioh  only  says  that  the  cattle  are  consigned 
to  toe  order  of  8,  and  that  B,  at  a  place  beyond  its 
own  line,  is  to  be  notified,  does  not  on  its  face  im- 
part any  contract  to  carry  the  cattle  through  to 
unit  place. 

i  A  notice  on  the  margin  of  the  receipt  that  goods 
«ntened  to  any  place  oeyond  the  company's  line 
vooM  be  sent  forward  by  a  carrier.  In  the  usual 
oianer,  the  company  acting  for  that  purpose  as  the 
•cent  of  the  oonagnor  or  consignee,  and  not  as  ear- 
ner, tends  to  rebut  any  inference  of  such  a  contract 
Imai  the  receipt  of  goods  marked  for  a  place  beyond 
the  road  of  the  company. 

i.  There  is  no  common  law  responsibility  devolT- 
Ing  m>on  any  carrier  to  transport  goods  orer  other 
than  Ua  own  Unes. 

1  Whateonatitutesacontiaatofcanlageisnota 
of  local  law,  upon  which  the  deosion  of  a 

ooartmustoontroL   It  Is  a  matter  of  general 

■w,  iqxu  which  this  court  will  exeioise  Its  own 


[No.  138.] 
Jfjaed  Dte.  11,  IS,  1882.  Decided  Jan.  8, 1883. 

F£RROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  IHinois. 
The  history  and  facts  of  the  case  fully  ap- 
pear ia  the 

Statemeait  of  the  case  by  Mr.  JiuHee  Field : 
This  is  an  action  for  breach  of  two  alleged 
«inaacts  of  the  Michigan  Central  Railroad 
Company  with  the  plaintiff,  Paris  Myrlck,each 
to  caiTT  for  him  two  hundred  and  two  head  of 
cattle  tram  Chicago  to  Philadelphia,  and  there 
defiTer  them  to  his  order.  It  arises  out  of  these 
faeti:  Myrick  was  in  1877  engaged.at  Chicago, 
ia  the  business  of  buying  cattle,  sometimes  on 
Uiown  account  and  sometimes  for  others,  and 
forwarding  them  by  railway  to  Philadelphia. 
Hk  Company  is  a  corporaUon  created  by  the 
State  of  Michigan,  ana  its  line  extends  from 
Chicago  to  Detroit,  where  it  connects  with  the 
&«at  Western  Railroad,  which,  by  its  connec- 
tiont,  leads  to  Philadelphia. 

In  Nommber,  1877,  Myrick  purchased  two 
lots  of  cattle,  each  consisting  oi  two  hundred 
•ad  two  head,  and  shipped  tiiem  over  the  toad 
<rfthe  Company.     One  of  the  purchases  and 


.^•*"*  ftMtowees  XT.  8.  Oourti  do  notfriamt  ttate 
JgeUum.    See  note  to  0.  8.  y.  Muscatine,  7S  U.  B., 


shipments  was  made  on  the  7th  and  the  other 
on  the  14th  of  the  month.  It  will  suffice  to  give 
the  particulars  of  the  first  of  these  transactions, 
as  they  were  identical  in  all  respects,  except  in 
the  amount  of  the  draft  negotiated  and  the 
weight  of  the  cattle. 

On  the  shipment  of  the  cattle  Myrick  took 
from  the  Company  a  receipt,  as  follows: 
"  Michigan  Central  Railroad  Company, 
Chicago  /Station,  JVoe.  Wi,  1877. 

Received  from  Paris  Myrick,  in  apparent 
good  order,  consigned  order  Paris  Mynck  (no- 
tify J.  and  W.  Bkker,  Philadelphia,  Pa.): 


Artiolee. 


Two  hundred  and  two  (SOS)  cattle. 


Weight  OF 
measure. 


240,000 


Advance  charges,  $12.00.  Marked  and  de- 
scribed as  above  (contents  and  value  otherwise 
unknown)  for  transportation  by  the  Michigan 
Central  Railroad  Company  to  the  warehouse  at 


8ee  17  Otto. 


U.  S.,  Book  27. 


Wm.  Geagan,  Agent." 

On  the  margin  of  the  receipt  was  the  follow- 
ing: 

^'This  Company  will  not  hold  itself  respon- 
sible for  the  accuracy  of  these  weights  as  be- 
tween buyer  and  seller,  the  approximate  weight 
having  been  ascertained  by  track-scales,  which 
is  sumciently  accurate  for  freighting  purposes, 
but  may  not  be  strictly  correct  as  between  buy- 
er and  seller.  This  receipt  can  be  exchanged 
for  a  through  bill  of  lading. 

Notice. — See  rules  of  transportation  on  the 
bock  hereof.  Use  separate  receipts  for  each 
consignment." 

On  the  back  of  the  receipt  the  rules  were 
printed,  one  of  which,  the  eleventh,  was  as  fol- 
lows: 

"Gtoods  or  property  consigned  to  any  place 
oft  the  Company's  line  of  road,  or  to  any  point 
or  place  beyond  the  termini,  will  be  sent  for- 
ward by  a  carrier  or  freightman,  when  there 
are  such,  in  the  usual  manner,  the  Company  act- 
ing, for  the  purpose  of  delivery  to  such  carrier, 
as  Uie  agent  of  the  consignor  or  consignee,  and 
not  as  carrier.  The  Company  will  not  be  liable 
or  responsible  for  any  loss,  damage  or  injury 
to  the  property  after  the  same  shall  have  been 
sent  from  any  warehouse  or  station  of  the  Com- 
pany." 

On  the  day  this  receipt  was  obtained,  Myrick 
drew  and  delivered  to  ue  Commercial  Nauonal 
Bank,  at  Chicago,  a  draft,  of  which  the  follow- 
ing is  a  copy: 
"|l2,287.67.]  Chicago,  iVor.  7, 1877. 

Pay  to  the  order  of  Geo.  L.  Otis,  cashier, 
twelve  thousand  two  hundred  and  eighty-seven 
17  dollars,  value  received,  and  charge  the  same 
toaccount of  Paris  Myrick. 

To  J.  and  W.  Blaker,  Newtoum,  Pa." 

As  security  for  its  payment  Myrick  indorsed 
the  receipt  obtained  from  the  Railroad  Com- 
ply and  delivered  it,  with  the  draft,  to  the 
Bank,  which  thereupon  gave  him  the  money 
for  it 

The  cattle  were  carried  on  the  road  of  the 
Michigan  Central  to  Detroit,  and  thence  over 
the  road  of  the  Great  Western  Railroad  Com- 
pany to  BufCalo,  and  thwice  over  the  loads  otl^ 
»1  «»^'" 
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otber  companies  to  Philadelphia,  the  last  of 
which  was  the  road  of  the  North  Pennsylvania 
Railroad  Company.  They  arrived  in  Philadel- 
phia in  about  four  days  after  their  shipment, 
where,  according  to  the  uniform  custom  in  the 
course  of  business  of  the  railroad  company,  they 
were  turned  over  to  the  Drove  Yard  Company, 
which  was  formed  for  the  purpose  of  leceivine 
cattle  arriving  there,  taking  care  of  them  and 
delivering  them  to  their  owners  or  consignees. 
This  company  notified  the  Blakers  of  the  ar- 
rival of  the  cattle,  and  delivered  them  to  those 
parties  without  the  production  of  the  carriers' 
receipt,  transferred  byM3Tick  to  the  Commer- 
cial National  Bank.  The  Blakers  paid  the  ex- 
pense of  the  transportation,  took  possession  of 
the  cattle,  sold  them,  and  appropriated  the  pro- 
ceeds. The  lot  shipped  on  the  14th  of  Novem- 
ber were  delivered  in  like  manner  to  the  Blak- 
ers by  the  Drove  Yard  Company  without  the 
Cluction  of  the  carrier^s  receipt  given  to  the 
k,  and  were  in  like  manner  disposed  of. 
Soon  afterwards,  the  Blakers  failed,  and  Uie 
two  drafts  on  them,  one  made  upon  the  ship- 
ment of  November  7  and  the  other  on  the  ship- 
ment of  Nov.  14,  were  not  paid.  Hence  the 
present  action  for  the  value  of  the  cattle  thus 
lost  to  the  Bank,  Myrick  suing  for  its  use. 

It  appeared  on  thr  trial  that  Myrick  had  made 
previous  shipments  of  cattle  from  Chicago  to 
Philadelphia  and  taken  similar  receipts  from 
the  Michigan  Central  Railroad  Company;  that 
the  cattle  shipped  had  always  been  delivered 
by  the  Pennsylvania  Company,  at  Philadelphia, 
to  the  Drove  Yard  Company  there,  and  by  that 
companifr  delivered  to  the  Blakers  without  the 
production  of  the  carrier's  receipt  or  any  bill  of 
lading;  that  the  Blakers  were  c^ers  in  cattle 
and  had  particular  pens  in  the  yards  assigned 
to  them ;  that  the  cattle  of  the  shipments  of 
November  7  and  November  14  were,  on  their 
arrival,  placed  by  the  suprintendent  of  the  drove 
yards  in  those  pens  and  were  sold  by  the  Blak- 
ers on  the  following  day,  and  that  the  carriers' 
receipt  was  not  call^  for  either  by  the  railroad 
or  the  stock-yard  company.  It  aUo  appeared 
on  the  trial  that  Myrick  bought  the  cattle  for 
the  Blakers,  and  that  a  person  employed  by 
them  accompanied  the  cattle  from  Chicago  im- 
til  thefar  delivery  at  the  drove  vard  at  Philadel- 
phia; that  the  through  rate  nom  Chicago  to 
Philadelphia  on  the  cattle  was  flfty-eight  cents 
per  hundred;  that  notice  of  this  rate  was  posted 
m  the  station  of  the  defendant  Company  at  Chi- 
cago, and  that  it  was  not  the  custom  of  the  rail- 
road company  at  Philadelphia  to  look  to  the 
consignee  for  freight,  but  collected  it  from  the 
Drove  Yard  Company. 

The  court  was  requested  to  give  to  the  jury 
various  instructions,  one  of  which,  though  pre- 
sented under  many  forms,  amounts  substan- 
tially to  this:  that,  as  the  road  of  the  Michigan 
Central  Railroad  Company  terminates  at  De- 
troit, the  Company  was  not  bound,  in  the  ab- 
sence of  special  contract,  to  transport  the  cattle 
beyond  such  termination,  and  that  the  receipt  of 
freight  for  a  point  beyond  and  an  agreement 
for  a  through  fare  did  not,  of  themselves,  estab- 
lish such  a  contract. 

The  court  refused  to  give  this  instruction,  or 
any,embodying  the  principle  which  It  expresses. 
On  the  contrary,  it  instructed  the  jury  that  the 
receipt,  termed  bill  ofjading,  under  the  dream- 
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companies  may  agree  that  over  the  whole  route 
ita  Uahility  shall  extend.  In  the  absence  of  a 
qiedal  agreement  to  that  effect,  such  liability 
wfll  not  attach,  and  the  agreement  will  not  lie 
inferred  from  doubtful  expressions  or  loose  lan- 
euage,  bat  only  from  clear  and  satisfactory  evi- 
dence. AlUiough  a  railroad  company  is  not  a 
common  carrier  of  live  animals  in  the  same  sense 
tbat  it  is  a  carrier  of  goods,  its  responsibilities 
being  in  many  respects  different,  yet  when  it 
ondotakes  geaeraUy  to  carrr  such  freight,  it 
laiumes,  under  similar  oondinona,  the  same  ob- 
liations,  so  far  as  the  route  is  concerned  over 
traicb  the  freight  is  to  be  carried. 

In  the  present  case,  the  court  below  held  that 
bj  its  receipt,  construed  in  the  light  of  the  cir- 
(wnstances  under  which  it  was  given,  the  Mich- 
igin  Central  Railroad  C!ompany  assumed  the  re- 
sponsibility of  tran^x>rting  the  cattle  over  the 
whole  route  from  Chicago  to  Philadelphia.  It 
did  not  submit  the  receipt  with  evidence  of  the 
attendant  drcomstances  to  the  jury,  to  deter- 
mine whether  such  a  through  contract  was  made. 
It  ruled  that  the  receipt  itself  constituted  such 
a  oootracl  In  this  respect  it  erred.  The  receipt 
does  not,  on  its  face,  import  any  bargain  to  carry 
the  freight  throu^  It  does  not  say  that  the 
hright  IS  to  be  transported  to  Philadelphia  or 
that  it  was  received  for  transportation  there.  It 
only  says  that  it  is  eonrifpied  to  the  order  of 
Paris  Myrick,  and  that  the  Blakers  at  Philadel- 
phia are  to  be  notified.  And,  after  the  descrip- 
tion of  the  property,  it  adds:  "  Marked  and  de- 
mibed  as  above  (contents  and  value  otherwise 
trnknown)  for  transportation  by  the  Michigan 
Central  Railroad  Company  to  the  warehouse 

It ,"  leaving  the  place  blank.  This  blank 

nay  have  been  intended  for  the  insertion  of 
wow  jdaoe  on  the  road  of  the  Company,  or  at 
its  terminatioo.  It  cannot  be  assumea  by  the 
eooit,  in  the  absence  of  evidence  on  the  point, 
that  it  was  intended  for  the  place  of  the  final 
destination  of  the  cattle.  On  the  margin  of  the 
leoeipt  is  the  following:  "Notice.— See  rules 
of  trusportation  on  toe  back  hereof."  And 
aaonx  the  rules  is  one  declaring  that  goods  con- 
signed  to  any  place  oS  the  Company^s  line  or 
b^ood  it  would  be  sent  forward  by  a  carrier  or 
fralghtiflan,  when  there  are  such,  m  the  usual 
manner,  tbe  Company  acting  for  that  purpose 
as  the  agent  of  the  consignor  or  consignee  and 
not  as  carrier;  and  that  the  Company  would 
aot  be  responsible  for  any  loss,  damage  or  in- 
tey  to  the  property  after  the  same  wall  have 
beoisKit  from  its  wiupehouse  or  station.  Though 
this  rule,  brouriit  to  tiie  knowledge  of  the  ship- 
per, mi^it  not  limit  the  liability  imposed  bv  a 
Vedfic  through  contract,  yet  it  would  tend  to 
(dmt  any  inference  of  such  a  contract  from  the 
veakfA  at  goods  marked  for  a  place  beyond  the 
road  of  the  Company. 

The  doctrine  invoked  by  the  plaintiff's  coun- 
sel against  the  limitation  by  contract  of  the  com- 
■on  law  responsibility  of  caniers,  has  no  appli- 
otioo.  There  is,  as  already  stated,  no  common 
law  leqxxiaibDitv  devolving  upon  any  carrier 
totUHWUit  gDocu  over  other  than  its  own  lines, 
aad  Oe  Isws  of  Illinds  restricting  the  right  to 
Wwlfsmli  reqMnaibility  do  not,  therefore,touch 
theoMML  K<»  was  the  common  law  liability  of 
iSm  deteaidairt  Corporation  enlarged  by  the  fact 
dat  •  notioe  of  the  charges  for  throu{^  trans- 
Sm  17  Otto. 


portation  was  posted  in  the  defendant's  station- 
house  at  Chicago.  Such  notices  are  usually 
found  in  stations  on  lines  which  connect  with 
other  lines,  and  they  furnish  important  infor- 
mation to  shippers,  who  naturally  aesire  to  know 
what  the  chuges  are  for  througn  freight  as  well 
as  for  those  over  a  single  line.  It  would  be  un- 
fortunate if  this  information  could  not  be  given 
by  a  public  notice  in  the  station  of  a  company 
without  subjecting  that  company,  if  freight  is 
taken  by  it,  to  responsibility  for  the  manner  in 
which  it  is  carried  on  intermediate  and  connect- 
ing lines  to  the  end  of  the  route. 

Nor  was  the  liability  of  the  Company  affected 
by  the  fact  that  the  notice  on  the  margin  of  the 
receipt  stated  that  the  ticket  given  might  be 
"  exchanged  for  a  through  bill  of  lading."  It 
would  seem  to  Indicate  tliat  the  receipt  was  not 
deemed  of  itself  to  constitute  a  through  con- 
tract. The  through  bill  of  Utding  may  auo  have 
contained  a  limitation  as  to  the  extent  of  the 
route  over  which  the  Company  would  undertake 
to  carry  the  cattle.  Besides,  if  weight  is  to  be 
given  to  this  notice  as  characterizing  the  con- 
tract made,  it  must  be  taken  with  the  rule  to 
which  it  also  calls  attention,  that  the  Company 
assimied  responsibility  only  for  transportation 
over  its  own  line. 

It  follows,  from  the  views  expressed,  that  the 
court  below  erred  in  its  charge  that  the  ticket 
or  bill  of  lading  was  a  through  contract,  where- 
by the  defendant  Company  agreed  to  transfer 
the  cattle  to  Philadelphia,  and  safely  deliver 
them  there  to  the  order  of  Mvrlck. 

Our  attention  has  been  called  to  some  decis- 
ions of  the  Supreme  Court  of  Illinois,  which 
would  seem  to  hold  that  a  railroad  company 
which  receives  ^oods  to  carry,  marked  for  a  par- 
ticular destination,  though  beyond  its  own  line, 
is  prima  fade  bound  to  cany  them  to  that  place 
and  deliver  them  there;  and  that  an  agreement 
to  that  effect  is  implied  by  the  reception  of  goods 
thus  marked.  B.  R.  Co.  v.  Prankenberg,  54  DL , 
88;  B.  B.  Co.  y.  Johnton,  84  lU.,  889. 

Assuming  that  such  is  the  purport  of  the  de- 
cisions, they  are  not  binding  upon  us.  What 
constitutes  a  contract  of  carriage  is  not  a  ques- 
tion of  local  law,  upon  which  uie  decision  of  a 
state  court  must  control.  It  is  a  matter  of  gen- 
eral law,  upon  which  this  court  wUl  exerci^  its 
own  judgment.  Chieago  v.  Bobbins,  2  Black, 
429  [67  U.  8.,  XVn.,  904];  B.  R  do.  v.  Bank. 
102  U.  8.,  14  [XXVI.,  61],  and  Sough  v.  B. 
Co.,  100  U.  a.  218  [XXV.,  612]. 

If  the  doctrine  of  the  Suprenie  Court  of  Illi- 
nois, as  to  what  constitutes  a  contract  of  car- 
riage over  connecting  lines  of  roads,  is  sound, 
it  ou^t  to  govern,  not  only  in  lUinois,  but  in 
other  States;  and  vet  the  tribunals  of  other 
States,  and  a  majority  of  them,  hold  the  reverse 
of  the  Illinois  court,  and  coincide  with  the 
views  of  this  court.  Such  is  the  case  in  Massa- 
chusetts. Nutting  v.  B.  B.  Co.,  1  Gray,  602; 
Burroughs y.  B.  B.  Co.,  100  Mass.,  26.  If  we 
are  to  follow  on  this  subject  the  ruling  of  the 
state  courts,  we  should  be  obliged  to  «ve  a  dif- 
ferent interpretation  to  the  same  act:  tibe  recep- 
tion of  goods  marked  for  a  place  beyond  the  road 
of  the  company,  in  different  States,  holding  it 
to  imply  one  thing  in  Illinois  and  another  in 
Massachusetts. 

Thtjvdgmmtmntlhermened  and  the  earn  n- 
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mandedfor  a  new  trial;  and  ttttio  ordered. 
True  copy.  Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  U.  S. 

CKed-109  V.  B.,  188;  8B  N.  a,  8U;«lAin.  Bep.,aB8. 


WILLIAM  B.  SCHMIDT  akd  FRANCIS  IL 
ZEIQLER,  Fartnen,  Doing  Businegg  as 
Schmidt  &  Zbigleb,  Ftgt.  in  Err., 

D. 

ALGEBNOK  S.  BADGER.  Collector  of  Cos- 
tonu  for  the  Pobt  of  New  Osleahs. 

(See  S.  C,  IT  Otto,  8S-W.) 

Duty  Act — conxtrucUon  of. 

«6obeduIe  I)  of  section  iSM  of  the  Bevlsed  Statutes 
Imposes  tbe  following  oustoma  duties :  "Ale,  porter 


Imposes 
and  bee 


beer  In  bottles,  thirtr-flTe  cents  per  giOlon  i 

otherwise  than  In  bottles,  twenty  cents  per  ^Ulon." 
Schedule  B  of  the  same  section  imposes  tbe  f  ollow- 
incr  oustoma  duties :  "Olass  bottles  or  jats  filled  with 
wacles  not  otherwise  provided  for,  thirty  pw 
centum  ad  vaiorem."  "All  manufactures  oi  trlaas 
*  *  *  not  otherwise  provided  for,  and  all  glass 
bottles  or  Jars  filled  wiui  sweetmeats  or  preserves, 
not  otherwise  provided  for,  forty  per  centum  ad 
valorem."  Under  these  provisions,  the  bottles  In 
which  ale  and  beer  are  Imported  are  subject  to  a 
duty  of  thirty  per  cent  ad  valorem,  in  addition  to  the 
duty  of  thirfy-flve  cents  per  gallon  on  the  ale  and 
beer  imp<Mtedin  tbe  bottles. 

[No.  878.] 
Submitted  Dee.  19,  JSSi.    Decided  Jan.  16, 1883. 

IN  ERROR  to  the  Circuit  Coort  of  the  United 
States  for  the  Southern  District  of  Louisiana. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  duurles  W.  Homor,  for  plaintitb  in 
error. 

Mr.  S.  F.  PUIlips,  Sdieitor-Gen.,  for  de- 
fenduit  in  error. 

Mr.  Juitice  Blatchford  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  to  recover  back  cus- 
toms duties  paid  under  protest  on  glass  bottles 
containing  beer  and  ale,  imported  from  abroad. 
The  Collector  exacted  a  duty  of  thirty  per  cejitad 
valorem  on  the  bottles.  The  plaintiffs  contended 
that  as  a  duty  of  thirty-flve  cents  per  gallon  had 
been  paid  on  the  contents  of  the  bottles,  such 
du^  covered  all  the  duty  which  the  law  imposed 
on  ue  bottles.  There  was  a  verdict  for  the  de- 
fendant imder  a  charge  by  the  court  to  the  jury 
that,  although  a  duty  of  thirty-flve  cents  per 
gallon  had  been  paid  on  the  contents  of  the  bot- 
tles, a  further  duty  of  thirty  per  cent  ad  valorem 
was  chargeable  on  the  bottles.  After  a  judg- 
ment for  the  defendant  the  plaintifEs  sued  out 
this  writ  of  error. 

The  importations  in  question  were  made  in 
February  and  March,  1881.  In  order  to  a  clear 
understanding  of  the  statutory  provisions  in 
force  at  that  nme  it  will  be  useful  to  trace  the 
course  of  legislation  on  tbe  subject. 

It  was  enacted  by  section  8  of  the  Act  of 
January  29,  1705,  1  Stat,  at  L.,  411,  that  the 
duty  on  any  wines  imported  into  the  United 
States  shall  not  be  less  tnan  ten  cents  i>er  gallon, 
and  that  bottles  in  which  any  liquor  is  unport- 

*  Head  note  by  Mr.  Jtutiec  BLASOBiOBn, 
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ed  shall  be  subject  to  the  payment  of  the  Uke 
dti^  as  empty  bottles. 

By  section  8  of  the  Act  of  August  80,  184S, 
5  Stat,  at  L.,  659,  duties  were  imposed  on  va- 
rious liquors  and  wines,  in  casks  and  in  bottles, 
at  so  mueh  per  gUlon,  the  duty  on  importationa 
in  casks  being  never  hiriter  than  on  Importations 
in  bottles  and  generidly  much  lower;  and  it 
was  enacted  that  "When  wines  are  imported  in 
botUes,  the  bottles  shall  pay  a  separate  duty." 
The  same  section  provided  that  ale,  porter  and 
beer  in  bottles  should  pay  twenty  cents  per  gal- 
lon, and  otherwise  than  m  bottles,  fifteen  cents 
per  gallon.  The  same  Act  imposed  a  duty  on 
Dottles. 

By  section  6  of  the  Act  of  March  2, 1861,  13 
Stat,  at  L.,  180,  in  was  provided  that  "Brandies 
or  other  spirituous  liquois  may  be  imported  in 
bottles,  when  the  packase  sball  contam  not  leas 
than  one  dozen,  and  all  Dottles  shall  pay  a  sep- 
arate duty,  according  to  the  rate  established  by 
this  Act,  whether  containing  wines,  brandies  or 
other  roiritnous  liquors."  llie  same  sectioa 
imposed  a  duty  on  ale,  porter  and  beer  in  bot- 
tles, of  twenty-flve  cents  per  gallon,  and  other- 
wise than  in  bottles,  fifteen  cents  per  gallon. 
The  17th  section  of  the  same  Act  imiKtsed  a 
duty  of  thirty  per  cent  ad  valorem  on  all  glass 
bottles  or  jars  flUed  with  sweetmeats,  preserves 
or  other  articles.  Here  was  a  duty  on  the  bot- 
tles containing  liquors,  wines  or  ales,  as  well  as 
on  the  contents. 

By  section  2  of  the  Act  of  June  80,  1864,  18 
Stat,  at  L.,  208,  it  was  provided  that  the  sepor 
rate  duty  on  bottles  containing  vtdnes,  lM«ndie« 
or  other  spirituous  liquors  subject  to  duty 
should  be  two  cents  each;  and  that  the  duty  on 
ale,  porter  and  beer  in  bottles  diould  be  tlurty- 
five  cents  per  gallon,  and  otherwise  than  in  bot- 
tles twen^  cents  per  gallon.  By  section  9  of 
the  same  Act,  a  duty  of  forty  per  cent  ad  valorem 
was  imposed  on  "  All  manufactures  of  glass 
*  *  *  not  otherwise  provided  for,  and  all  ^ass 
bottles  or  jars  filled  with  sweetmeats  or  pre- 
serves not  otherwise  provided  for."  Here  was 
a  du^  on  the  bottles  containing  liquors  and  sles. 
in  addition  to  the  duties  on  uieir  contents,  al- 
though the  duty  on  bottles  containing  ale  was 
expressed  as  an  a<2  v(Uorem  duty  on  niaoufact- 
nres  of  glass  not  otherwise  provided  for,  and  tbe 
duty  on  bottles  containing  bquors  was  expressed 
as  a  duty  of  two  cents  each. 

By  section  21  of  the  Act  of  July  14, 1870,  16 
Stat,  at  L.,  262,  the  same  rate  of  duty  per  gal- 
lon was  imposed  on  wines  imported  In  bottles 
as  on  wines  imported  in  casks,  and  a  dutv  of 
three  cents  in  addition  was  imposed  on  each 
bottle;  and  the  same  section  further  provided 
that  "Wines,  brandy  and  other  splrituoua  liq- 
uors imported  in  bottles  shall  be  packed  in 
packages  containing  not  less  than  one  dozen 
bottles  in  each  package,  and  all  such  bottles 
shall  pay  an  additional  duty  of  three  cents  for 
each  bottle."  Under  this  Act  it  was  held  by  this 
court,  in  De  Bary  v.  ArVmr,  98  U.  8. ,  4S0 
[XXIII.  ,086],  that  each  bottle  containing  chana- 
pagne  wine  was  subject  to  a  duty  of  three  cents 
m  addition  to  the  duty  on  the  champagne  wine. 

We  now  come  to  the  Revised  Statutes,  under 
which  the  duties  in  the  present  case  were  o(d. 
lected.  Schedule  D  of  section  2601  imposes  tbe 
following  duties:  "Ale,  porter  and  beer  in  bot- 
Ues, thirty-five  cents  per  gallon;  otherwise  tK^i 
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in  bottles  tweoQr  cents  per  gallon."  This  is 
taken  from  sectiondof  the  Actof  JuneSO,  1864. 
Tbe  same  schedule  contains  the  foiegoing  pro- 
Tiriotis  iKm  the  Act  of  July  81,  1870,  as  to  the 
dntf  per  gallon  on  vrines  imported  in  bottles, 
lod  as  to  the  additional  duty  of  three  cents  on 
«di  bottle,  and  as  to  the  additional  duty  of 
three  cents  for  each  bottle  on  bottles  containing 
wises,  brandy  and  other  spirituous  liquors. 
Schedule  B  of  the  same  section  imposes  the 
following  duties:  "  Olass  bottles  or  jars  filled 
with  articles  not  otherwise  provided  lor,  thirty 
per  eentitm  ad  wlorem."  "AU  manufactures 
of  dais  •  •  •  not  otherwise  provided  for, 
and  ^  glass  bottles  or  lars  filled  with  sweet- 
meats or  preserves,  not  otherwise  provided  for, 
taitjper  eeytittm  ad  talorem."  The  Act  of  1861 
bad  unposed^t  dutv  of  thirty  per  cent  on  glass 
bottks  or  jars  filled  with  sweetmeats,  preserves 
or  other  articles."  The  Act  of  1864  had  impceed 
a  dv^  of  forty  per  cent  on  glass  bottles  or  jars 
fiBed  with  sweetmeats  or  preserves,  thus  leav- 
ing a  thirtv  per  cent  duty  on  glass  bottles  filled 
with  articles  other  tlum  sweetmeats  or  pre- 
KTvo.  So  the  Act  of  1864  had  imposed  a  duty 
of  forty  per  cent  on  manufactures  of  glass,  not 
otiierwiae  provided  for.  Thus  these  provisions 
went  into  the  Revised  Statutes. 

la  the  sentence  "glass  bottles  or  lars  filled 
with  articles  not  othorwiae  provided  for,"  there 
if  no  comma  between  "  jars  "  and  "  filled  "  and 
there  is  no  comma  between '  'articles"  and '  'not " 
Tet  tbe  sentence  must  be  read  as  if  there  were 
a  conmia  in  each  place.  The  Act  of  1861  im- 
posed a  duty  of  thirty  per  cent  on  glass  bottles 
filled  with  sweetmeats,  preserves  or  other  arti- 
dea.  This  was  not  a  duty  on  the  contained  ar- 
ticles and  on  the  bottles  also.  It  was  not  a  duty 
of  thirty  per  cent  on  the  contents  of  every  glass 
bottle.  It  was  a  du^  merelv  on  the  bottles. 
Tbe  articles  imported,  in  the  bottles  were  sub- 
ject to  such  duty,  if  any,  as  was  elsewhere  im- 
posed on  them.  The  Act  of  1864  imposed  a  duty 
of  forty  per  cent  on  glass  bottles  filled  wiUi 
sweetmeats  or  preserves,  thus  raising  the  duty 
on  such  bottles  by  ten  per  cent,  while  the  duty 
on  glass  bottles  filled  with  other  articles  than 
sweetmeats  or  preserves  was  left  to  stand  at 
tUrty  pex  cent;  and  in  that  shape  these  provis- 
iou  went  into  schedule  B  of  section  2604  of 
the  Revised  Statutes.  They  are  found  in  a 
Bcbediile  which  relates  solely  to  earths  and  earth- 
enware and  glass.  The  Act  of  1864  imposed  a 
dnty  of  forty  per  cent  on  all  manufactures  of 
gisM  not  otherwise  provided  for,  and  that  pro- 
viaicn,  being  in  force,  went  into  tbt  same  sched- 
nleB. 

Tbe  principle  of  imposing  a  duty  on  the  sack, 
box  or  covering  of  any  kind  in  wmch  a  dutiable 
aitide  is  imported,  separate  from  and  addi- 
tiooal  to  the  duly  on  such  article,  is  applied  by 
ieetkm  SSffJ  ot  Uie  Revised  Statutes,  which  de- 
dares  that  the  value  of  the  sack,  box  or  oovei^ 
mg  of  any  kind  in  which  imported  merchandise 
ii  contained  diall  be  added  in  determining  the 
dutiable  value  of  such  merchandise.  This  pro- 
viMOo  is  enacted  from  section  0  of  the  Act  of 
July  88. 1866,  14  Stat,  at  L.,  880.  Where  the 
eoKring  is  a  glass  bottle,  and  the  duty  on  its 
eontents  is  a  specific  duty  per  gallon,  and  not 
■I  ad  valorem  duty,  a  duty  on  ue  bottle,  when 
added,  is  to  be  added  as  a  dnty  of  so  much  per 
bottle  or  as  an  <uf  tO/U/renn  duty,  as  the  statute 
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may  enact  But  it  is  no  reason  for  saying  that 
the  bottles  are  not  dutiable  in  addition  to  their 
contents,  that  a  higher  rate  of  duty  is  imposed 
on  the  contained  utide  when  imported  in  bot- 
tles than  when  imported  otherwise  than  in  bot- 
tles. If  a  reason  is  to  be  sought  for,  it  may  well 
be  found  in  the  fact,  that  while  imposing  a  duty 
on  the  bottle,  in  analogy  to  the  duty  on  the 
sack,  box  or  covering,  tbe  statute  desires  to  en- 
courage the  bottling  here  of  the  article  im- 
ported in  the  bottles,  Dy  imposing  a  higher  duty 
on  the  importation  of  it  in  bottles  than  on  the 
importation  of  it  otherwise  than  in  bottles. 

Under  this  view  tbe  statute  reads  and  meana 
that  glass  bottles  which  are  not  otherwise  pro- 
vided for  and  are  filled  with  articles,  shall  pay 
a  duty  of  thirty  per  cent.  If  they  were  to  be  re- 
garded as  manufactures  of  glass  not  otherwise 
provided  for,  they  would  pay  forty  per  cent;  or 
if,  under  schedule  B,  of  section  WA,  they  were 
to  be  regarded  as  pkdn,  or  mold,  or  press  glass, 
they  would  pay  thirty-five  per  cent  But  as 
they  are,  clearly,  bottles,  th^  are  to  pay  only 
thirty  per  cent. 

In  secticm  2  of  the  Act  of  February  8, 1876, 
18  Stat  at  L.,  807,  it  is  expressly  enacted  that 
no  separate  or  additional  duty  shall  be  collected 
on  the  bottles  in  which  still  wines  are  imported. 
The  additional  duty  on  bottles  in  which  other 
articles  than  still  wines  are  imported  is  left  un- 
disturbed. 

It  is  manifest,  we  think,  in  view  of  the  course 
of  legislation  by  Congress,  that  an  enactment 
that  the  dnty  on  ale,  porter  and  beer  in  bottles 
shall  be  so  much  per  gallon,  cannot  be  regarded 
as  an  enactment  that  there  shall  be  no  addi- 
tional duty  on  the  bottles,  when  there  is  an- 
other provision  of  law  which  imposes  an  ad 
valorem  duty  on  bottles,  not  otherwise  provided 
for,  filled  'mth  articles. . 

It  is  contended  by  the  plaintiffs  in  error  that 
all  duty  on  the  bottles  is  included  in  the  duty 
of  thirty-five  cents  per  gallon  on  the  ale  "  in 
bottles.''  Reliance  for  this  view  is  had  on  the 
decision  of  Cltirf  Justice  Taney  in  Karthaut  v. 
Frick,  Taney,  Dec.,  94,  in  1840,  where  it  was 
held,  that  under  a  statute  imposing  a  duty  on 
salt  of  ten  cents  per  fifty-eix  pounds,  an  ad 
valorem  duty  could  not  in  addition  be  imposed 
on  the  sacks  in  which  the  salt  was  imported,  as 
manufactures  of  hemp.  That  decision  is  placed 
expressly  on  the  ground  that  there  was  no  in- 
st^ce  where  a  separate  duty  had  been  laid  on 
tbe  vessel  or  recaptacle  containing  an  article, 
when  a  specific  duty  was  laid  upon  the  article 
That  case  arose  undier  the  Act  of  July  14, 1882, 
4  Stat,  at  L.,  688,  and  stress  was  laid,  in  the 
decision,  on  the  analogous  fact  that  while  there 
was  in  the  Act  a  duty  on  bottles,  there  was  no 
duty  on  bottles  contiuning  any  article,  but  only 
a  duty  on  the  article  in  ttie  bottles.  This  has 
all  now  been  changed  and  there  is  a  duty  on 
coverings  and  a  duty  on  bottles  containing  ar- 
ticles, as  well  as  duty  on  the  same  articles  im- 
ported Ld  bottles. 

The  judgment  cfthe  dreuit  Court  it  apmud. 

True  copy.    Teat: 

James  H.  MoKennev.  Clerk,  Sup.  Court,  U.  S. 
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-GEORGE  F.  POTTER  bt  al.,  mffi.  in  Err., 

«. 

UNITED  STATES. 

(See  a  C  IT  Otto,  US-m.) 

Buretiei  in  receiver' »  bond— oath  of  preemptor— 
payment  to  offMr— proof  of  tettlement. 

1.  SnretieB  m  an  ofBdal  bond  of  a  leoelTer  of  pub- 
lic moneys  for  the  sale  of  lands,  cannot,  In  a  suit 
thereon,  set  up  aa  a  defense  that  the  moneys  he  has 
charged  MmiMlf  with,  in  his  aooounts,  as  paid  for 

Seemptions,  were  paid  before  the  conditions  for 
e  sale  of  the  lands  piesorlbed  by  law  had  been 
complied  with,  and  therefore  were  not  payments 
made  to  the  united  States,  but  unauthorized  and 
unofficial  payment*  made  to  the  reoelTer,  for  which 
Ussoietles  were  not  liable. 

2.  The  oath  of  the  preemptor,  which  is  part  of  the 
proof  requited  by  law  to  entitle  to  the  r&ht  of  pre- 
«mpUon,  may  be  taken  before  either  the  register 
or  reoelTer. 

8.  If  a  pubUo  officer  sees  fit  to  allow  the  money  of 
the  Oovemment  to  be  psid,  during  his  absenoe 
from  his  office,  into  the  hands  of  his  agent  or  serv- 
ant, it  Is  a  good  payment  to  him,  and  the  risk  is 
wiui  blm  and  his  sureties  and  not  with  the  Goyem- 
ment. 

4.  The  register  and  reoelTer  of  the  land  district  are 
not  required  to  meet  and  Jointly  consider  the  suffl- 
deaoy  of  the  proof  of  settlement  and  improvement 
by  preemptors.  If  both  are  satisfied,  tha«  Is  all  that 
ue  law  requires. 

[No.  127.] 
Bubmitted  Dee.  IS,  1B8S.  Decided  Jem.  IS.  1888. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 
The  history  and  facts  appear  in  the 

Statement  of  the  case  by  Mr.  Juetiee  Woods: 

This  was  an  action  brought  against  G^rge 
F.  Potter  and  the  sureties  on  the  official  bond 
riven  by  him  as  receiver  of  public  moneys  in  the 
Pembina  land  district,  in  ue  Territory  of  Da- 
kota. The  bond  bore  date  August  8, 1870,  and 
its  condition  was  that  Potter  should  "truly  and 
faitfaiuUy  execute  and  discharge  all  the  duties 
of  his  sud  office  according  to  law."  The  dec- 
laration alleged  that  Potter  was  appointed  re- 
ceiver of  public  mouOTS  as  aforesaid  for  four 
Sean  beginning  June  i,  1870;  that,  after  the  de- 
very  of  said  bond  and  prior  to  June  80, 1874, 
there  legally  came  into  his  hands  as  receiver  of 
public  moneys  as  aforesaid  the  sum  of  (8,564. 77, 
which  he  had  refused  and  neriected  to  account 
furor  i>av  over  to  the  United  States,  and  still  so 
neglected  and  refused. 

Only  the  sureties  on  the  bond  answered.  The 
defense  set  up  in  their  answer  and  relied  on  was 
as  follows:  "That  from  and  after  said  Septem- 
ber 80, 1873,  there  never  was  any  register  at  the 
land-office  at  Pembina;  that  there  were  no  legal 
sales  of  land  or  receipts  of  moneys  at  said  land- 
office  for  any  puipose  during  all  the  time  from 
said  80th  day  of  September,  1878,  to  the  end  of 
the  time  that  said  Potter  held  the  office  of  re- 
ceiver of  said  land-office." 

The  parties  waived  a  jury  and  submitted  the 
issues  of  fact  as  well  as  of  law  to  the  court. 
Upon  the  trial  of  the  case,  as  shown  by  the  bill 
of  exceptions,  the  United  States  offered  in  evi- 
dence certified  copies  of  the  accounts  rendered 
by  Potter  for  four  quarters,  to  wit:  the  quarters 
ending,  respectively,  September  80  and  Decem- 
ber 81, 18^,  and  March  81  and  June  80, 1874, 
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which  ahowed  a  balance  against  him  of  ft8,664.- 
77jWhich  he  had  not  accounted  for  or  paid  over. 

By  way  of  defense,  testimony  was  offered 
which,  aa  stated  by  the  bill  of  exceptions, 
"proved"  that  one  Bradiear,  from  the  summer 
of  1871  imtil  the  expiration  of  the  term  of  office 
of  Potter,  was  register  of  the  land-office  at  Pon- 
bina;  that  from  and  after  September  28, 1873, 
Bradtear  was  not  present  at  ssdd  land-office,  but 
on  the  day  last  named  "Left  Pembina  and  said 
land-office  and  never  returned,  but  continued 
to  hold  said  office  of  register  during  Potter's 
term  of  office,"  which  ex^red  in  June,  1874; 
'  'That  before  leaving  the  office  he  signed  a  large 
number  of  printed  blanks,  covering  all  the  va- 
rious business  of  the  register  of  said  land-office, 
and  left  them  with  one  William  R.  Gkx>dfenow, 
who  was  a  clerk  in  the  customhouse  in  said 
Pembina,  and  had  nothing  to  do  with  said  land- 
office,  except  that  he  was  authorized  by  said 
Brashear  to  act  for  him  in  his  absence;  andthat 
all  the  business  of  said  land-office,  as  far  as  the 
said  register  was  concerned,  was  done  by  said 
Goodf^ow  with  the  blanks  so  signed  by  said 
register  as  aforesaid." 

The  bill  of  exceptions  further  showed  that  tes- 
timony was  offered  which  proved  "That  the 
said  receiver,  George  F.  Potter,  left  said  Pem- 
bina and  said  land-office  on  the  8th  or  9th  of 
April,  1874,  and  did  not  return  until  the  last  of 
June  or  the  beginning  of  July,  1874,  and  that 
no  one  was  in  charge  of  said  land-office  while 
said  receiver  was- gone  except  said  Qoodf allow; 
that,  on  the  retiun  of  said  Potterhe  received  no 
money  from  said  Goodfellow  on  account  of  said 
office,  and  that  he  did  receive  from  his  son  the 
sum  of  $200  or  $800  and  no  more;  that  Good- 
fellow  took  in,  during  the  absence  of  said  Pot- 
ter, some  $1,400  of  money  belonging  to  said 
land-office,  and  paid  the  same  over  to  said  son 
of  said  Potter,  from  whom  it  was  all  stolen,  ex- 
cept the  $200  or  $800  which  was  paid  over  by 
him  to  said  Potter." 

Upon  this  evidence  the  counsel  for  the  sure- 
ties on  the  bond  of  Potter  contended  that  '  'They 
were  not  liable  for  any  moneys  received  at  aud 
land-office  for  any  business  done  therein  in  Uie 
absence  of  either  the  register  or  receiver." 

The  court  decided  against  the  contention  of 
the  defendants,  and  rendered  judgment  against 
them  for  the  sum  of  $6,406.30,  which  included 
moneys  received  by  Potter  after  as  well  as  be- 
fore September  28, 1878.  To  tUs  ruling  and 
judgment  of  the  court,  the  defendant  excepted. 
The  purpose  of  the  writ  of  error  is  to  obtain  a 
review  in  this  court  of  the  question  raised  by 
this  exception. 

Meeen.  Cbaa.  E.  Flsuidxwa  and  H.  O.  O. 
Morriton.  for  plaintiffs  in  error. 

Mr.  Wm.  A.  Vmiary,  Attt.  Atty-Oen.,  for 
the  defendant  in  error. 

Mr.  Juetiee  Woods  delhrered  the  opinion  of 
the  court: 

The  answer  of  the  defendants  does  not  allege 
that  the  moneys  for  which  the  court  rendered 
judgment  agamst  them  were  received  by  Potter 
after  September  28,  1878,  and  during  the  ab- 
sence of  Brashear,  the  register.  Neiuiw  does 
the  bill  of  exceptions  profess  to  state  aU  the  evi- 
dence in  regard  to  the  absence  of  Brashear  and 
Potter  from  their  offices  respectively.  Passing 
by  these  defects  in  therecord,  we  shall  consider 
/^^^    107  U.  S. 
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the  questkni  presented  by  the  exception  of  de 
fendtmts. 

Tbeir  ttrst  contention  is  that  they  are  not  re- 
«ponable  for  an|^  mone^  received  by  Potter, 
the  recdrer,  during  the  time  that  Brashear,  the 
roister,  was  abaent  from  the  land-offlce.  The 
^mand  of  tiiis  contention  is  as  follows:  the  rec- 
ord shows  that  during  Potter's  term  of  office  all 
asks  of  land  were  either  by  preemption  or  com- 
mntation  of  homesteads.  The  argument  of 
plaintiffs  in  error  applies  only  to  preemption 
sales.  Section  2259  of  the  Revised  Statutes  of 
the  United  States  prescribes  what  persons  are 
entitled  to  preemption  and  upon  what  terms  the 
right  of  preemption  is  accorded  to  the  settler 
upon  the  public  lands.  Section  2263  declares 
that  "  Prior  to  any  entries  being  made  under 
«nd  by  virtue  of  the  provisions  of  section  2269, 
proof  of  the  settlement  and  improvements  there- 
br  required  shall  be  made  to  the  satisfaction  of 
tfie  register  and  receiver  of  the  land  district  in 
which  such  lands  lie,"  etc.  The  plaintiffs  in 
error  contend  that  these  officers  constitute  a  Joint 
tribunal  and  that  there  can  be  no  business  done 
-without  the  presence  and  action  of  both,  and  as 
Bnsbear,  the  register,  was  absent  from  Septem- 
ber 88, 1878,  to  the  close  of  Potter's  term,  there 
could  be  no  legal  preemptions  during  that  time; 
md  that  all  moneys  paid  for  preemptions  before 
tibe  conditions  prescribed  by  law  had  been  com- 
plied with,were  not  payments  made  to  the  Unit- 
ed States,  but  unauthorized  and  unofficial  pay- 
ments made  to  the  receiver,  for  which  his  sure- 
ties were  not  liable. 

In  our  judgment,  this  contention  has  no 
ntnind  to  stand  on.  There  is  no  expression  in 
tbe  statute  which  requires  the  register  and  re- 
fciTer  to  sit  at  the  same  time  and  concurrenUy 
pw  upon  the  sufflciency  of  the  proof  of  settle- 
ment and  improvement  by  preemptors.  If  the 
proof  is  submitted  to  the  register  on  one  day 
and  he  is  satisfied,  there  is  nothing  in  the  stat- 
ute which  implies  that  it  may  not  be  lawfully 
(obmitted,  at  some  subsequent  day,  to  the  re- 
ceiver for  his  approval.  'The  oath  of  the  pre- 
onptor,  which  is  part  of  the  proof  required  by 
law,  may  be  taken  before  either  the  register  or 
receiver.  Sec.  2262.  LffUe  v.  Ark.,  9  How., 
314.  They  are  nowhere  required  to  meet  and 
ii^tly  consider  the  sufficiency  of  the  proof  of- 
loed.'   If  both  are  satisfied,  that  is  all  the  law 


It  does  not  appear  in  the  record  that  the  proof, 
by  preemptors,  of  the  settiement  and  improve- 
ment of  the  lands  for  which  money  was  received 
bf  Potter  during  the  absence  of  Brashear  had 
not  been  made  to  his  satisfaction  before  he  left 
the  land  district  If  sucb  proof  had  been  made 
to  the  satisfaction  of  Brashear,  all  that  was  nec- 
eswiy  to  complete  the  right  of  the  preemptor 
was  the  approval  of  Potter,  which  was  effect- 
o^hr  expr^sed  by  his  receipt  of  the  moner. 

What  the  law  requires  is,  that  the  conditions 
requisite  to  a  preemption  entry  should  be  shown 
to  have  been  performed  to  uie  satisfaction  of 
iMh  officers.  As  it  does  not  appear  in  the  rec- 
ced that  the  proof  was  not  made  to  the  satis- 
ftetion  of  both  officers,  it  must  be  presumed 
tbtt  tbe  money  receivai  bv  Potter  In  tiie  ab- 
aeooe  of  Brashear  was  Justly  due  the  United 
Slite  and  was  received  by  him  in  hisoffidal  ca- 
pacity. We  find  nothing,  either  in  the  cases  or 
statutes  cited  by  coumiel  for  plaintiffs  in  error, 
ten  Otto. 


which  tends  to  establish  a  different  construction 
of  the  law.* 

But  if  it  be  conceded  that  the  statute  required 
the  register  and  receiver  to  pass  concurrenUy 
upon  uie  proof  of  tbe  settlement  and  improve- 
ment before  lands  could  be  entered  by  a  pre- 
emption, we  are,  nevertheless,  of  opinion  ttiat 
the  plaintiffs  in  error  are  responsible  for  the 
moneys  received  by  Potter. 

The  moneys  were  received  by  him  as  public 
moneys,  for  he  charged  himself  with  them  in 
his  accounts  with  the  Government.  They  were 
paid  as  public  moneys  by  preemptors,  as  a  con- 
sideration for  title  to  portions  of  the  public  do- 
main. If  any  objection  could  be  raised  to  the 
transfer  of  title  to  the  preemptors,  it  could  be 
made  by  the  United  States  only.  But  the  United 
States  makes  no  objection.  On  tbe  contrary, 
all  objection  is  waived  by  the  bringing  of  tms 
suit  by  the  Government  to  recover  the  moneys 
paid  by  the  preemptors  for  their  lands.  These 
moneys  are,  therefore,  public  moneys.  They 
belong  neither  to  Potter  nor  the  pi-eemptors, 
and  must,  consequently,  be  the  property  of  the 
United  States.  It  was,  therefore,  the  auty  of 
Potter,  as  receiver,  to  account  for  and  pay  to 
the  Uiiited  States  the  moneys  so  received,  and 
it  does  not  lie  in  tbe  mouths  of  the  sureties  on 
his  official  bond  to  raise  an  objection  to  the  pay- 
ment of  the  moneys  to  him,  which  he  could  not 
raise,  and  which  is  not  raised  by  the  preemptors, 
or  by  the  United  States.  Their  r^ponsibility 
for  the  money  so  received  is,  therefore,  clear. 

In  support  of  this  view,  the  case  of  King  v. 
U.  8.,  99  U.  S.,  229  [XXV.,  878],  is  in  point. 
That  was  a  suit  brought  against  one  Chase  and 
his  sureties,  on  the  bond  given  by  Chase,  as  Col- 
lector of  Internal  Revenue,  to  recover  taxes  col- 
lected by  him,  and  never  accounted  for  or  paid 
over.  The  facts  were,  tiiat  on  June  1,  1868,  the 
Toledo,  Wabash  &  Western  Railroad  Company 
was  indebted  to  the  United  States  in  a  large 
sum  for  the  five  per  cent  tax  for  interest  paid  on 
its  first  mortgage  bonds.  The  tax  was,  on  the 
day  named,  paid  to  Chase  by  the  treasurer  of 
tbe  railroad  company.  At  the  time  of  the  pay- 
ment the  treasurer  delivered  to  Chase  the  month- 
ly returns  of  the  taxes  so  due,  in  the  form  pre- 
scribed by  law,  signed  by  him  as  treasurer,  but 
not  sworn  to,  and  which  had  never  been  filed 
with  or  delivered  to  the  assessor.  Chase  deliv- 
ered to  the  assessor  all  these  returns,  except 
those  for  August,  September  and  October, 
1867,  which  were  never  delivered,  nor  did  Chase 
at  any  time  make  any  mention  of  them  in  his 
report  to  the  government,  and  he  retained  the 
amount,  f  24,928,  paid  by  the  railroad  company 
as  the  tax  upon  the  returns  for  the  three  months 
just  mentioned.  Five  years  after  the  receipt  by 
Chase  of  this  money,  and  when  he  had  become 
insolvent,  suit  was  brought  on  his  official  bond 
to  recover  the  money  so  appropriated  by  him. 
The  defense  set  up  by  his  sureties  was  that,  as 
the  money  was  not  received  by  Chase,  on  any 
return  made  to  the  assrasor,  nor  on  any  assess- 
ment of  said  taxes  made  by  the  assessor  or  by 
the  Commissioner  of  Internal  Revenue,  and  as 
the  return  delivered  to  Chase  by  the  treasurer 
of  the  railroad  company  was  not  verified  by 
oath,  it  was  a  voluntary  aeposit  of  money  in  his 
hands  by  the  treasurer  of  the  railroad  company 
and  was  not  received  by  him  in  his  official  ca- 
pacity; that  it  was  not  his  duty  to  receive  it  for 
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the  Govenunent;  and  the  sureties  were  not  Uft> 

ble  because  its  receipt  was  an  unofficial  act. 

But  the  court  held  tiiat  the  payment  of  the 
taxes  to  the  collector  was  a  good  payment  to 
him  in  his  official  capacity;  i£at  the  money  so 
paid  was  the  money  of  the  United  States  and 
timt  the  sureties  on  his  bond  were  responsible 
for  it. 

This  case  is  so  apposite  to  the  question  in  hand 
and  so  conclusive,  as  to  require  no  further  re- 
mark. 

It  is  next  contended  hy  the  plaintiffs  in  error 
that  they  are  not  liable  for  the  $1,400  received 
during  the  absence  of  Potter,  extending  from 
April  9  to  June  80,  1874,  by  the  person  whom 
he  had  left  in  charge  of  his  office,  because  that 
person  had  no  authority  to  perform  any  of  the 
duties  of  receiver. 

There  are  two  sufficient  replies  to  this  conten- 
tion. First,  no  such  defense  is  set  up  in  the  an- 
swer or  amended  answer  of  the  plaintiffs  in  er- 
ror. They,  cannot  complain  that  the  circuit 
court  did  not  give  effect  to  a  defense  which  thev 
did  not  think  it  worth  while  to  plead.  Second., 
it  is  not  made  to  appear  b^  the  bill  of  exceptions 
that  any  money  was  paid  to  Goodfellow,  the 
person  left  by  Potter  in  charge  of  his  office, 
which  was  not  due  the  UnitedStates  from  pre- 
emption entries  made  b^  persons  who  nad 
proved  the  settlement  and  improvement  of  the 
umd  to  the  satisfaction  of  both  the  receiver  and 
register.  If,  therefore,  this  contention  of  the 
pontiffs  in  error  is  sustained,  we  should,  in  ef- 
fect, decide  that  the  sureties  of  the  receiver 
WQuld  not  be  answerable  for  public  moneys 
paid,  with  his  concurrence  and  assent,  to  his  as- 
sistant or  cashier,  but  only  for  moneys  actually 
paid  into  the  hands  of  the  receiver  himself.  It 
requires  no  argument  to  exi)ose  the  fallacy  of 
such  a  conclusion.  If  a  public  officer  sees 
fit  to  allow  the  money  of  the  Government  to  be 
paid  during  his  absence  from  his  office  into  the 
hands  of  hb  agent  or  servant,  it  is  a  good  pay- 
ment to  him,  and  the  risk  is  with  him  and  tus 
sureties  and  not  with  the  Government. 

Wefini  no  error  in  the  rteord.  Tfie  judgment 
tffhe  Circuit  Court  it,  therefore,  affirmed. 

Iirm  copy.    Test : 

James  H.  MoKenney,  Clerk,  Sup.  Court,  V.  S. 


REUBEN  H0FFHEIN8,  Appt., 
t. 
C.  RUSSELL  &  CO.,  CLEMENT  RUSSELL, 
WILUAM   K.  Mn.LKR  and  JAMES  8. 
TONNER 

(See  8.  C,  17  Otto,  Ue-UT.) 

Lettert  patent,  eontlruetion  cf— difference  be- 
tween ipecificationa — harvettere—driver'i  »eat 
— raking  apparatus — driving  device— ir^f^nge- 
ment. 

1.  Claims  1, 8, 0,  U.  12, 14, 16  and  10  of  re-iasued 

letters  patent  No.  2224,  granted  April  10,  1886,  to 
Beuben  Hoffbeins,  for  an  Improvement  In  barvest- 

*Head  notes  bv  3£r.  JtuUee  BnAicKroiiD. 
882 


era,  the  original ._ , 

gTtuitedtoh]]nHar20,18B,and  claims  1, 2, fl 7,and 


,  atSUL  havtes  been 
.•■^'-^  >»  •.'^ '— /  .^..u_^»jd  claims  1, 2, fl 7,and 
9of  re-tauedlettanpatent  Mo.  2480,  granted  Feb- 
ruarv-  ])IL  1867.  to  Beuben  Hoffhelna,  for  an  Improve- 
ment in  liarvesterB,  the  original  patent.  Mo.  MHO, 
having  been  granted  to  bim  Movember  8,1868,  and 
re-isnied  in  two  divisions,  one,  Ko.  1886,  Febriiaiy 
26, 186S,  and  the  other.  Mo.  2102,  November  7, 186$, 
and  No.  2480  bavlng  been  issued  on  tbe  Burrenao'  of 
No.  2102,  oonaidered. 

2.  The  difference  between  the  spedOcations  and 
the  drawings  of  No.  8E816  and  taose  of  No.  2224, 
pointed  out. 

8.  There  is  no  warrant  in  No.  8S81S  for  locating  the 
rake  support,  or  any  port  of  it,  on  the  finger  beam, 
and  as  each  of  tbe  above  named  claims  of  No.  SSti 
has,  as  an  einnent,  either  a  take  or  a  rake  and  reel, 
mounted  on  or  attached  to  the  cutting  apparatus 
or  the  finger  beam.  No.  SS81S,  could  not  lawfully  be 
re-iamed  with  those  claims. 

4.  Tbe  difference  between  the  raking  apparatus 
and  rake  support  of  No.  2824  and  those  of  the  de- 
fendants, pointed  out. 

6.  The  defendants  devised  a  new  arrangement  of 
rake,  which  made  it  possible  for  them  to  mount 
their  rake  support  on  tiie  heel  of  the  finger  beam, 
where  the  rake  support  of  No.  fSSH  oomd  not  be 
mounted. 

6.  The  difference  between  the  yielding  belt  tight- 
ener of  Mo.  2224  and  the  defendants'  anangemeot 
for  driving  the  raking  apparatus  pointed  out,  and 
tbe  latter  held  not  to  tie  a  mechanical  equivalent  for 
the  former. 

7.  No.  40481  negatives  the  idea  of  mounting  the 
rake  post  on  the  finger  beam,  while  an  element  in 
claim  1  of  No.  24B0  is  the  mounting  of  tbe  raUng 
mechanism  on  the  finger  beam. 

8.  In  No.  2490,  a  driver's  seat  mounted  on  the 
main  frame  so  as  to  enable  the  driver  to  ride  on  the 
machine  white  the  rake  is  in  operation,  is  an  element 
In  claims  1  and  9, white  the  driver's  seat  m  No.  40481 
is  not  and  cannot  be  in  such  a  position  that  tbe 
driver  can  ride  on  the  seat  while  the  rake  is  m  op~ 
eration. 

9.  The  raUng  apparatus  is  an  elemeot  in  daime  2, 
7  and  9  of  No.  2m)  and.  In  view  of  the  differenoes 
between  the  two  maoUnes,  In  tbe  oonstructfon  of 
the  raking  mechanism  and  the  arrangement  and 
location  of  the  rake  poet,  the  rake  of  claims  2, 
7  and  0  is  to  be  construed  to  beeucha  rake,  and  one 
so  arranged,  on  a  rake  post  so  mounted,  as  is  shown 
and  described  in  the  specification,  and  thus  does  not 
include  tbe  defimdants'  raking  medianiam  or  rake 
post. 

10.  Tbe  driving  device  m  claims  6  and  7  of  Ko. 
2480  held  not  to  include  the  defendants'  driving  de- 
vice, tbe  former  being  an  extensibte  tumbling  shaft 
and  the  latter  a  chain  lielt  with  open  Unka,  and  m- 
tentabillty  or  invention  inhering  only  In  tbe  oe- 
vice  and  not  in  its  location. 

11.  No  cause  of  action  Is  established  against  tbe 
defendants,  on  either  of  tbe  patents  sued  on. 

[No.  143.] 

Argued  Jan.  4,  B,  188$.  Decided  Jan.  £S,  188$^ 

APPEALfromthe  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 
The  history  and  facts  of  the  case  appear  ia 
the  opinion  of  the  court. 

Meter*.  Oeorge  H.  Chrigty.  and  aTolua  H. 
B.  I<»trol>e>  for  appellant. 

Mettr*.  Ctoorare  Harding  and  John  R. 
Bennett,  for  appellees. 

Mr.  Juttiee  Blaiohfbrd  delivered  the  opin- 
ion of  the  court: 

This  suit  is  brought  for  the  infringement  of 
two  re-issued  letters  patent  granted  to  the  ap 
pellant.  One,  No.  2224,  was  issued  April  10, 
1866,  for  an  improvement  in  harvesters,  the 
original  patent.  No.  86815,  having  been  issaed 
to  him  May  20, 1862.  The  other,No.2490.was  is- 
sued February  19,  1867,  for  an  improvement  in 
harvesters,  the  ori^nal  patent.  No.  40481,  hav- 
ing been  issued  to  him  November  8,  1868.  and 
re-issued  in  two  divisions;  one,  No.  1888,  Feb- 
ruary 28, 1866,  and  the  other,  No.  8102.  No- 
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icnba  7, 1865  and  No.  2490  having  been  iasned 
OD  tbe  sairender  of  No.  2103. 

No.  mi  contains  19  daima,  and  No.  2490 
eontaim  9  dainu.  In  No.  2224,  claims  1,  8, 9, 
11,12, 14, 16  and  19,  and  in  No.  2490,  claims 
1,  i,  6, 7  and  9,  are  alleged  to  have  been  in- 
fringed. The  dicnlt  court  rendered  a  decree 
that  tlie  appellees  liad  not  infringed  anj  inven- 
tkm  of  trbich  the  appellant  tras  the  original  and 
flist  inventor,  redtra  in  the  two  re-ksnes  sued 
OD;  that  No.  2224  "  contains  inventions  differ- 
ent from  that  contained"  in  No.  86816;  UiatNo. 
mo  contdns  inventions  different  from  that 
embraced  in  No.  40481;  that  the  said  re-issues 
respectiTely  are,  therefore,  void;  and  that  the 
tall  be  dismissed.  From  this  decree,  this  ap- 
peal is  taken. 

In  No.  2224  the  claims  in  question  are  these: 
"  1.  A  sweep  nUce,  wliich  is  mounted  upon  the 
ited  of  the  finger  beam  proper,  or  upon  the  in- 
ner front  comer  of  the  platiorra  of  a  harvester 
vidcb  has  its  cutting  apparatus  and  platform 
Unged  to  the  draft  frame,  all  in  such  manner 
tliat  the  rake  arm  sweeps  the  platform  from 
front  to  inner  side,  and  maintAins  a  correct  po- 
Btion  in  relation  to  the  finger  beam  and  pbt- 
form,  during  the  rising  or  falling  movements 
tbeieof  on  the  joint  or  joints  by  which  the  fin- 
ger beam  is  connected  to  the  draft  frame,  sub- 
•tantially  as  set  forth."    "8.  In  a  harvesting 
machine  which  has  its  cutting  apparatus  hinged 
or  jointed  to  the  main  frame  in  such  manner  as 
to  allow  It  to  conform  at  both  ends  to  ^e  un- 
dniationa  of  the  ground,  and  a  rake  mounted 
rwoa  the  said  cutting  apparatus  or  upon  the 
platform  thereof,  I  claim  so  constructing  and 
arranging  tbe  several  parts,  that  the  support  of 
tte  rake  can  oocnpv  a  position  outside  of  the 
inner  drive  wheel  B,  or  a  position  which  is  be- 
tween the  point  of  suspennon,  h,  and  the  outer 
divider  G,  and  can  also  be  hung  or  be  suspend- 
ed below  the  draft  frame,  substantiaUy  as  de- 
•cribed.    9.  Effecting  a  combination  of  a  rake 
and  reel,  located  substantiaUy  as  described,  and 
a  finger  beaam  and  platform,  with  the  main 
fame,  by  means  of  a  hinged  draw  bar,  b, 
and  hinged  brace,  I,  or  hinged  suspender,/, 
and  an  extension  bracket,  3,  or  their  equiva- 
laits,  substantially  as  and  for  the  purposes  de- 
scribed."    "11.   Preventing  a  too  sudden  or 
abrupt  deflection  of  a  rake  and  reel  mounted 
upon  a  hinged  joint  cutting  apparatus,  by  car- 
rying the  point  of  suspension  beyond  the  rake 
support  towards  the  center  of  the  draft  frame, 
by  means  substantially  as  descrit>ed.     12.   A 
continuously  revolving  rake, which  Is  mounted 
direcdy  and  wholly  upon  the  platform  or  fin- 
ger beam,  so  as  to  rise  and  fall  therewith  inde- 
pendently of  the  draft  frame,  when  said  rake  is 
boated  between  the  coitcr  of  the  draft  frame 
and  the  outer  divider,  and  passes  in  at  the  front 
of  the  machine  upon  the  platform  and  sweeps 
iroand  to  tbe  inner  dde  of  the  platform,  suo- 
MantiaUy  as  described."    "  14.  The  combina- 
tion of  a  suspended  hinge  joint  cutting  appara- 
tus of  harvesters,  and  a  combined  rake  and 
Ret,  whi«dk  is  mounted  directly  and  wholly 
npon  the  suspended  platform  or  hinged  fisyger 
beam,  substantially  as  and  for  the  purpose  de- 
acribed."  "  16.  The  combhiation  of  a  combined 
lake  and  reel,  mounted  upon  a  hinged  joint 
catting  apparatus,  and  a  yielding  belt  tightener, 
nbttantially  as  andfortne  purpose  described." 
S«17  Otto. 


"19.  Providfaiglnaharvesterwith  the  rake  at- 
tached to  its  hinged  finger  beam  or  platform,  an 
extensible  means  for  driving  the  rake  which  will 
permit  the  platform  and  rake  to  rise  and  fall 
together,  and  accommodate  themsdves  inde- 
pendentfy  of  the  draft  frame  to  the  undulaticms 
of  the  ground,  substantially  as  described  and 
for  the  purpose  set  forth." 

The  original  patent.  No.  86815,  in  statinr 
what  the  invention  is,  says  that  it  consists  oi 
certain  improvements  in  the  manner  of  mount- 
ing and  operating  a  revolving  rake.  There  were 
three  features  set  forth  in  the  specification  of 
No.  86816:  1,  the  peculiar  construction  of  the 
reel  and  rake;  2,  the  peculiar  form  and  location 
of  the  rake  post;  8,  the  peculiar  manner  of 
operating  the  rakes.  There  were  only  three 
claims  in  No.  86816,  one  covering  each  of  said 
three  features,  as  foUows:  "1.  A  combined  red 
and  rake,  rotating  upon  a  vertical  axis  and  hav- 
ing its  arms  successively  turned  up  into  an  in- 
verted position  to  pass  over  the  main  frame, 
substantially  as  explained.  2.  The  inclined 
standard,  1,  rigidly  mounted  upon  a  loosely 
hinged  platform  and  employed  to  support  a  re- 
volving reel  and  rake  in  an  luchangeable  posi- 
tion in  relation  to  the  said  platform,  without 
obstructing  the  free  motion  of  the  latter.  8. 
The  jrieldmg  and  swiveled  rod,  Q,  operating  in 
combination  with  the  band,  P,  and  pulleys,  O 
and  R,  in  the  manner  and  for  the  purposes  here- 
in shown  and  ^plained." 

A  copy  of  the  model,  filed  in  the  Patent  Office 
with  the  original  application  for  No.  86816,  is 
in  evidence.  The  invention  shown  in  the  speci- 
fication of  No.  86815  consists,  in  general  terms, 
in  mounting  a  rake  upon  a  quadrant  shaped 
platform,  said  platform,  being  hinged  to  the 
frame  of  a  two  wheeled  machine  in  such  man- 
ner that  the  raking  arms  will  maintain  at  all 
times  a  proper  working  position  relatively  to 
the  surface  of  the  platform  and  at  the  same 
time  receive  motion  from  driving  mechanism 
mounted  on  the  main  frame,  the  result  being- 
accomplished  by  constructing  the  raking  ap- 
paratus in  a  peculiar  manner,  and  mounting  it 
in  a  peculiar  manner  upon  the  platform  of  the 
machine  and,  also,  by  connecting  the  driving 
meclumism  of  the  rake  with  the  driving  mech- 
anism on  the  main  frame,  by  a  belt  mounted  in 
a  peculiar  manner,  so  that  the  varying  chan^ 
in  the  position  of  the  platform  and  the  rakmg 
apparatus  relatively  to  the  main  frame  and  the 
gearing  therein  will  not  affect  the  driving 
mediamism  of  the  rake.  The  spedflcation  says: 
"D  is  a  segmental  platform,  provided  with  a 
divider,  £,  at  its  outer  end,  and  resting  upon  a 
roller, «.  F  is  a  draw  bar.  connected  at  front  by 
a  universal  joint  to  the  mtme  A,  and  attached 
at  back  to  a  shoe,  /,  npon  which  the  inner  side 
of  the  platform  may  rest  6  is  a  lateral  brace 
rod,  hinged  at  one  end  beneath  the  right  hand 
rear  comer  of  the  main  frame,and  at  the  other  to 
the  draw  bar  F,  or  shoe/.  H  is  a  link  by  which 
the  inner  end  of  the  platform  is  suspended  from 
the  back  of  the  main  frame."  Tins  language 
describes  the  parts  wliich  relate  to  the  platform 
and  the  devices  by  which  it  is  attached  to  the 
main  frame,  and  by  which  it  is  permitted  to- 
vary  its  movement  relatively  to  the  main  frame, 
to  conform  to  the  unevenneas  of  the  ground, 
and  there  is  nothing  else  on  the  subject  in  the 
text  of  the  specification.    In  the  drawings  of 
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ITo.  8S816,  tbe  roqiending  link  H,  bv  which 
the  inner  side  of  the  platform  is  snspenaed  from 
the  main  frame,  no  as  to  keep  it  on  a  level  with 
the  wheel  at  the  outer  shoe,  at  the  opposite  side 
of  the  platform,  is  attached  at  its  lower  end  to 
«n  arm  which  extends  out  from  the  platform, 
nearly  to  but  short  of  the  middle  of  the  width 
of  the  tread  of  the  left  hand  driving-wheel,  B, 
but  the  drawing  represents  the  central  line  of 
the  Unk,  H,  as  m  the  vertical  plane  of  the  left 
hand  edge  of  the  tread  of  the  wheel,  B,  so  as  to 
pat  the  point  of  suspension  in  a  vertical  line 
with  the  left  hand  edge  of  the  tread  of  the 
wheel,  B.  The  model  referred  to  shows  the 
link  as  being  suspended  at  a  point  on  the  frame 
to  the  right  of  the  vertical  plane  of  the  left  hand 
edge  of  uie  tread  of  the  wheel,  but  not  to  the 
right  of  the  vertical  plane  of  the  middle  of  the 
width  of  the  tread.  In  the  re-issue,  great  stress 
is  laid  upon  this  point  of  suspension.  In  the 
flpeciflcanon  of  the  re-issue  it  is  said:  "From 
the  inner  comer  of  the  finger  beam  or  platform, 
-or  from  the  metal  foot  piece  of  the  rake  and 
reel  support,  by  which  the  support  is  screwed 
to  and  braced  on  the  platform  and  finger  beam, 
a  strong  bracket,  2,  ia  extended  beyond  the  left 
hand  side  beam  of  the  draft  frame.  To  the  ex- 
tremity of  this  arm  a  swinging  link  or  chain,  /, 
is  loosely  connected  or  jointed,  as  at  g,  and  by 
means  of  this  Imk  or  chain  the  finger  beam, 
platform  and  rake,  though  arranged  at  the  left 
of  the  left  hand  drive-wheel,  B,  can  be  sua- 
-pended  from  a  point  which  is  to  the  right  of 
the  said  left  hand  side  beam.  The  suspension 
is  effected  by  tianging  the  upper  end  of  the  link 
orchaintotnerearbaun  of  the  draft  frame,  as 
represented  at  A."  In  the  drawings  of  the  re- 
issue, the  point  of  suspension  of  the  link  is  lo- 
cated a  little  to  the  rif  ht  of  the  vertical  plane  of 
the  middle  of  the  width  of  the  tread  of  the  left 
hand  driving-wheel,  and  the  arm  or  bracket  to 
which  the  lower  end  of  the  link  is  attached  ex- 
tends to  a  point  beyond,  and  at  the  right  hand 
'Of ,  the  middle  of  the  width  of  such  tread.  In 
the  specifications  of  No.  86815  the  word  "fineer 
lieam"  is  not  found,  nor  is  a  finger  beam  de- 
ascribed  in  it  nor  shown  in  the  drawings. 

As  to  the  method  of  mounting  the  rake,  the 
epecification  of  No.  86816  says:  "  I  is  a  post 
ngidly  secured  to  the  inner  ride  of  the  platform, 
and  inclining  over  the  rear  of  the  mam  frame; 
i  is  a  brace  rod  extending  from  the  draw  bar  to 
the  said  post,  to  support  the  latter  at  top;  J  is  a 
box  mounted  on  the  top  of  the  post  I,  and  con- 
:stituting  the  bearing  m  which  the  disk  E  ro- 
tates. Tlie  rakes  or  reel  arms  L  L'  are  mounted 
in  couples  upon  the  ends  of  horizontal  shafts 
M  M,  which  are  joumaled  at  right  angles  across 
the  rotathig  disk  K."  This  is  all  that  is  found 
in  that  specification  as  to  the  location  of  the 
«xis  of  the  rake.  On  the  other  hand  the  speci- 
fication of  the  re-issue  says:  "Fig.  8  is  a  rear 
«levatlon  of  a  portion  of  the  machme,  showing 
the  manner  of  suspending  the  rake  and  reel  sup- 
port upon  the  hinge- joint  finger  beam  or  plat- 
form thereof."  The  drawings  of  the  re-issue 
ahow  a  finger  beam,  and  it  is  lettered  and  re- 
ferred to  by  letter  in  the  text.  The  specifica- 
tion of  the  re-issue  farther  says:  "It  is  also  im- 
portant to  have  the  suspension  of  the  rake  made 
in  such  a  maimer  that  the  base  of  the  support 
of  the  axis  of  the  rake  Is  wholly  upon  the  hmged 
finger  beam,  or  the  platform  thereof;  and  SSeo 


that  theiBke,  the  finger  beam  andtheplatfann 
shall  be  rigidly  connected  together."  Here  the 
word  "finger  oeam"  \a  again  introduced,  as  im- 
portant in  connection  with  the  support  of  the 
axis  of  the  rake.  The  expert  for  the  defendants 
states  that  the  drawings  of  No.  85816  show  the 
base  of  the  support  of  the  rake  so  far  back,  or  to 
the  rear  of  the  front  edge  of  the  platform,  that 
it  cannot,  in  his  opinion,  be  brought  in  contact 
with  the  finger  b^m,  without  changing  its  lo- 
cality very  materially,  or  the  mode  of  its  con- 
struction or  attachment.  But  the  specification 
of  the  re-issue  says:  "D  is  the  finger  beam  and 
£  the  platform  of  the  harvester,  the  catting  ap- 
paratus and  guard  fingers  being  left  off.  F  is  a 
support  for  a  combined  rske  and  red.  This 
support  is  mounted  rigidly  upon  the  inner  front 
comer  of  the  platform  and  heel  of  the  finger 
beam;  but  it  may  be  mounted  either  wholly  on 
the  finger  beam  or  wholly  on  any  part  of  the 
platform  which  is  to  the  left  of  the  left  hand 
drive-wheel  B,  or  to  the  ri^t  of  said  drive- 
wheel,  if  it  is  a  right  hand  machine."  There  is 
no  warrant  in  the  original  patent  for  locating 
the  rake  support,  or  any  part  of  it,  on  the  finger 
beam. 

As  to  claim  1  of  the  re-issue,  the  finger  beam 
is  made  an  element  of  the  combination,  whfle 
in  the  specification  and  drawings  of  No.  8!^5 
there  is  no  reference  to  a  finger  beam.  More- 
over, the  raking  apparatus  <m  the  appellant  is 
so  constructed  that  when  one  of  the  arms  has  de- 
scended to  force  the  grain  towards  the  plat- 
form and  to  sweep  across  the  platform,  the  op- 
posite arm  must  oe  raised  to  such  a  point  as 
to  clear  the  wheel  of  the  machine,  llie  arms 
are  in  pairs,  and  the  motion  of  one  arm  of  a  pair 
is  controlled  by  the  motion  and  operation  of  the 
opposite  arm  of  that  pair.  The  inclination  of  the 
two  to  each  other  is  such  that  when  one  is 
sweeping  across  the  platform  the  other  forms  an 
exactly  opposite  angle  to  the  axis  on  which  they 
b^  revolve.  Therefore,  the  support  of  the 
rakes  must  be  so  moimted  that  they  can  descend 
to  the  grdn  at  the  proper  point  in  front  of  the 
cutters  to  press  in  the  grtdn  and  sweep  across 
the  platform  and  deliver  the  gavels  and  then  rise 
out  of  the  way  of  the  frame.  To  effect  this,  the 
point  of  vibration  of  the  pair  of  arms  must  be 
raised  so  high  and  carried  over  towards  the 
frame  so  far,  that  the  descending  arm  may  reach 
its  proper  position  to  do  its  work,  while  the 
other  arm  of  that  pair  shall  clear  the  frame  in 
rising.  Therefore,  the  support  of  the  raking  ap- 
paratus was  required  to  be  of  such  form  and 
character  and  so  placed  relatively  to  the  plat- 
form and  frame,that  one  arm  of  a  pair  woula  not 
interfere  with  the  working  of  the  other  arm  of 
the  same  pair.  Now,  the  arms  of  the  raking  ap- 
paratus are  diametrical  arms,  the  centers  of 
which  are  axes  mounted  on  a  horizontal  head, 
which  head  is  so  fastened  on  a  vertical  shaft  that, 
theopposite  ends  of  the  armsbeing  inclined  tothe 
axis  of  rotation,  one  end  of  one  arm  wiU  descend 
and  sweep  across  the  platform,  while  the  other 
will  be  carried  in  an  exactly  opposite  direction, 
with  its  rake  teeth  tumed  up  while  the  teeth  of 
its  opposite  arm  are  tumed  down.  In  such  on 
arrangement,  the  bearing  point  or  axis  of  rota- 
tion <n  the  arms  must  be  carried  up  a  conskler- 
able  distance  above  the  platform  and  reach  over 
in  a  diagonal  direction  from  the  front  edse  of 
the  cutters  to  the  delivery  edge  of  the  platronn. 
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«o  that  the  rake  at  Hs  end  next  the  base  of 
the  rake  support  may  be  brought  dose  enough 
to  the  platform  to  do  its  work.  Hence,  the  m- 
clined  post  of  Ko.  85815,  described  as  bo  in- 
cHiied  and  thus  claimed  in  claim  2  of  that  pa- 
tent. Bat,  in  the  specification  of  the  re-issue, 
though  the  drawings  show  the  same  sort  of  in- 
cUBed  poet  or  standard,  it  is  said:  "  From  the 
idatform  or  finger  beam,  the  support  ma}/  ex- 
teid  in  an  inclined  position  as  high  as  the  top 
of  the  draft  frame,  and  then  take  a  turn  over 
toward  the  center  of  said  frame,  as  repre- 
sented, so  as  to  form  a  support  for  the  rake  and 
red  whidi  shall  be  sometniat  higher  than  the 
fnune  and  between  the  two  drive  or  supporting 
wheds.  The  particular  shape  and  height  of  this 
support  is  not  very  material,  so  long  as  the  base 
of  it  is  affixed  at  some  point  between  the  center 
of  tlie  main  frame.  A,  and  the  outer  shoe  or  di- 
vider, G."  The  special  kind  of  support  de- 
scribed and  diown  in  the  patents,  oririnal  and 
re-isBoed,  is  essential  to  the  operation  of  the  spe- 
cial kind  of  raking  appantus  there  described. 
Bat,  the  appelleer  machine  has  a  raking  ap- 
ptrstns  differently  organized.  In  it,  each  arm 
moves  independent! V  of  every  other  arm;  the 
anns  are  not  oouplea  in  pairs  and  each  does  its 
woA  without  reference  to  the  movement  of  any 
othff.  Therefore,  it  is  unnecessary  to  raise  the 
Mmporting  point  of  the  rake  arms  to  any  con- 
lidenble  height  or  to  cany  it  over  to  a  location 
between  the  drive-wheels;  and  in  the  appeUees* 
in«fMna  the  pivotou  wluchthe  rakes  revolve  is 
at  a  considerable  distance  toward  the  outer  shoe 
and  is  not  all  between  the  drive-wheels.  The 
tppeUeetf  sweep  rake  is  not  substantially  such 
a  sweep  rake  as  is  referred  to  in  claim  1  of  the 
leiKue,  nor  is  it  mounted  in  such  a  manner  as 
to  perform  the  functions  of  the  appellant's  rake. 
The  rake  post  in  the  appellees'  machine  is  ver- 
tical and  not  inclined  and  is  mounted  on  the 
shoe  or  inner  end  of  the  finger  beam. . 

In  analyzing  the  two  machines,  in  view  of  the 
state  of  the  Srt,  it  appears  that  the  appellant 
adapted  a  continuously  revolving  gathering  and 
diichaTging  rake  to  a  two  wheeledloosely  lomted 
finger  bar  machine.  To  do  this  he  employed  a 
peoiliar  rake  and  a  peculiar  rake  support.  The 
wpdlees  employ  an  entirely  different  rake. 
They  have  a  series  of  radial  arms,  pivoted,  each 
iDd^KndenUy  of  every  other,  in  a  head  which 
has  a  double  cam  guideway  for  each  arm,  and 
the  arms  are  thereby  elevated  vertically  so  as  not 
to  stifte  the  frame  in  passing  up.  This  makes 
it  possible  for  the  appellees  to  place  the  support 
for  their  rake  on  the  finger  beam  by  the  side  of 
the  frame  and  in  the  line  of  the  cutters  instead 
cf  behind  the  frame.  No  such  organization  is 
possible  with  the  amiellant's  arrangement  of 
nkes.  The  center  of  movement  of  his  rakes 
nust  be  brought  in  line  with  the  cutters  by  hav- 
ing an  Ludinra  rake  post,  the  base  of  which  is 
not  in  a  vertical  line  with  the  line  of  the  cutters. 
Bt  shows  no  mode  of  placing  the  base  of  the 
post  on  the  finger  betan.  u  it  were  placed 
there,  with  his  arrangement  of  rake  arms,  and 
his  inclined  poet,  the  center  of  motion  of  the 
■nng  would  oe  so  far  out  of  its  proper  posi- 
tioo  that  the  arms  would  not  do  their  work. 
Having  independent  radial  arms,  the  appellees 
cut  have  a  vertical  and  not  an  inclined  rake 
pott,  and  can  bring  the  center  of  motion  of  the 
anna  in  a  line  with  the  cntteis  by  mounting  the 
flee  n  Otto. 


vertical  post  on  the  finger  beam.  They  do  this; 
and  for  that  purpose  they  have  a  bridge  over 
the  inner  shoe  of  the  finger  beam  for  the  foot  of 
the  rake  post  to  rest  on,  while  at  the  same  time 
the  cutters  can  vibrate  under  the  bridge.  The 
post  is  hollow  and  supports  the  cam  guideway, 
and  the  vertical  shaft  which  revolves  the  nkea 
passes  up  in  and  through  the  hollow  post.  The 
appellees  have  not  borrowed  from  the  appel- 
lant. They  devised  a  new  arrangement  of  rake 
which  made  it  possible  for  them  to  mount  Uieir 
rake  support  on  the  heel  of  the  finger  beam 

E roper,  where  the  appellant  can  never  mount 
is  and  where  that  of  the  appellees  is  mounted. 
The  theory  of  the  re-issue  appears  to  l)e  that,  as 
the  original  patent  shows  a  special  device  for 
supportmg  a  special  arrangement  of  rakes,  sudt 
device  being  located  on  a  particular  part  of 
the  platform  other  than,  and  not  possible  to  be, 
a  pa^  of  the  finger  beam,  he  can  claim  in  a  re- 
issue any  device  for  supporting  a  revolving  rake, 
even  one  locatedon  the  finger  beam.  To  carry  out 
this  view,  the  word  '  'finger  beam"  is  interpolat- 
ed in  thespedflcation,  in  this  connection,  as  an 
addition  to  the  word  "  platform,"  and  this  rake 
post  is  described  as  bemg  attatjied  to  the  fiin- 
ger  beam  or  the  platform.  But  there  is  an  entire 
absence  in  the  original  spedflcation,  and  in  the 
re-issued  spedficaBon  of  any  description  of  any 
means  by  which  the  rake  support  can  be  at- 
tached to  or  mounted  on  the  finger  beam,  or  by 
which  the  rakes  can  be  made  to  work  with  the 
rake  support  in  that  location,  or  by  which  the 
connectmg  rod  of  the  cutters  can  be  free  to  work 
with  the  support  so  placed.  The  law  of  re- 
issues never,  at  any  time  or  imder  any  construc- 
tion, allowed  that  to  be  done  which  has  heea 
thus  attempted  in  this  case. 

The  foregoing  views  apply  also  to  claims  8,  0, 
11, 18, 14, 16  and  19,  bemg  all  the  other  claims 
alleged  to  have  been  infringed,  and  each  of 
which  has,  as  an  element,  either  a  rake  or  a  rake 
and  reel  mounted  on  or  attached  to  the  cutting 
apparatus  or  the  finger  beam. 

In  the  re-issue,  clnim  2  is  substantially  the 
same  as  claim  1  of  the  original;  claim  5,  with 
the  interpolation  of  the  finger  beam,  is  intended 
to  take  the  place  of  claim  2  of  the  original,  and 
claim  18  corresponds  with  claim  3  of  the  orig- 
inal. Tet  the  appellees'  machine  is  not  alleged 
to  infringe  either  claim  2,  claim  5  or  claim  18  of 
the  re-issue,  nor  does  it  embrace  what  was  cov- 
ered by  any  one  of  the  three  claims  of  the  orig- 
inal. As  to  the  yielding  belt  tightener  of  the 
appellant,  which  is  the  subject  of  claim  8  of  the 
onginal  patent  and  is  an  element  in  claim  16  of 
the  re-issue,  the  appellees'  machine  does  not 
employ  any  device  which  performs  the  function 
of  tightemng  a  belt.  It  uses,  to  communicate 
motion  from  the  main  axle  to  the  raking  appa- 
ratus, an  old  form  of  ch^n  belt,  composed  of 
square  open  links,  connected  by  loops  of  metal 
between  the  links,  and  the  links  arranged  to  run 
over  sprocket  wheels,  which  have  teeth  on  them 
corresponding  to  openings  in  the  links  of  the 
chain  and  which  prevent  the  chain  from  slip- 
ping on  the  wheels.  As  the  links  of  the  chain 
engage  positivdy  with  the  teeth  on  the  sprocket 
wheels,  there  is  no  need  of  a  belt  tightener,  as 
no  slackness  in  the  chain  can  interfere  with  the 
drivine  action.  The  only  function  of  the  ap- 
pellees' device  which  holds  up,  by  a  yielding 
pteasuie,  the  under  part  of  the  cham  belt,  is  to 
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BO  guide  that  part,  when  slack,  that  the  teeth  on 
the  sprocket  wheels  may  readily  enter  the  links 
of  the  cb^in.  The  appeUant's  l>elt  could  not,  in 
the  same  position,  drive  the  rakiug  apparatus  so 
as  to  make  it  work  properly.  The  appisllees,  by 
the  use  of  sprocket  pulleys  and  a  chain,  dis- 
pense with  a  tight  friction  band,  and  with  a 
pulley  around  which  the  platform  vibrates,  and 
with  a  tightening  pulley.  Their  arrangement  is 
not  an  equivalent,  in  mechanism  or  functions, 
for  that  of  the  appellant. 

It  is  made  an  element  of  claim  11  of  the  re- 
issue, that  the  point  of  suspension  of  the  plat- 
form to  the  main  frame  is  carried  beyond  the 
rake  support  toward  the  center  of  the  draft 
frame,  by  means  described  in  the  specification, 
so  as  to  prevent  a  too  sudden  or  abrupt  deflec- 
tion of  the  rake  and  reel.  The  specification  of 
the  re-issue  says,  that  "  It  is  important  that  the 
great  weight  of  the  rake,  finger  beam  and  plat 
form  shall  not  cause  the  draft  frame  to  tilt  over 
on  its  right  hand  drive- wheels  by  sudden  and 
abrupt  motions,  but  shall  tend  to  insure  a  square 
run  of  the  draft  frame  upon  the  groimd  during 
the  pitching  or  rising  and  falUng  motions  of  the 
finger  beam,  platform  and  rake,  and  thus  an 
even  and  easy  draft  for  the  beam  be  secured." 
But  the  re-issue  shows  the  point  of  suspension 
of  the  platform  to  the  main  frame  as  being 
nearly  under  the  axis  on  which  the  rake  arms 
revolve,  and  said  point  is  near  the  vertical  plane 
of  the  iniddle  of  the  width  of  the  tread  of  the 
drive-wheel  which  is  next  to  the  cutters,  so  that 
the  inner  end  of  the  platform  is  subject  to  all  the 
vertical  motions  of  such  drive- wheel.  The  point 
of  suspension  being  in  the  pathway  of  the 
wheel,  the  rising  or  falling  motion  of  the  wheel 
must  be  communicated  to  that  end  of  the  cut- 
ters which  is  next  to  such  wheeL  In  the  appel- 
lees' machine,  the  suspension  of  the  platform  is 
made  by  an  arm  extending  out  from  the  finger 
bar  or  mner  shoe  to  a  point  about  opposite  the 
center  of  the  main  fnune,  and  wmcb  arm  is 
there  suspended  by  a  chain  to  a  hook  on  the 
frame,  so  that  the  weight  of  the  cutting  appa- 
ratus and  rake  and  inner  part  of  the  platform  is 
transferred  to  nearly  a  centre  point  between  the 
drive-wheels.  The  appellant's  structure  shows 
no  such  organization,  and  does  not  involve 
what  the  appellees  have  done. 

For  the  foregoing  reasons,  without  consider- 
ing the  many  other  questions  raised  in  the  case, 
it  must  be  held  that  the  appellant  has  not  estab- 
lished any  cause  of  action  against  the  t^pellees 
on  re-issue  No.  2224. 

In  No.  2490  the  claims  in  question  are  these: 
"  1.  The  combination,  in  atwo  wheeled  hinged- 
joint  machine,  of  a  driver's  seat  mounted  upon 
the  main  frame,  with  a  raking  mechanism 
mounted  upon  Uie  finger  beam,  and  rotating 
around  a  vertical  axis  or  one  nearly  so,  substan- 
tially in  the  manner  described,  for  the  puipose 
of  enabling  the  driver  to  ride  on  the  machine 
while  the  rake  is  in  operation.  3.  The  combi- 
nation, in  a  two  wheeled  hinged-loint  machine, 
of  a  shoe  with  a  hinged  joint  in  it,  with  a  rake 
and  platform  bavins;  an  extension,  J',  and  with 
a  draft  frame  which  sustains  the  weight  of  the 
cutting  apparatus  and  raUng  apparatus  with 
platform  attached,  at  a  ^int  between  the  two 
drive-wheels."  "6.  Driving  a  revolving  rake  or 
a  combined  revolving  rake  and  reef  which 
move  about  a  vertical  or  nearly  vertical  axis,  by 
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a  device  arranged  on  the  grain  side  of  the  inner 
drive-wheel  or  inner  side  of  the  draft  frame.  7. 
Slaking  a  direct  driving  connection  between  a 
revolving  rake,  or  a  combined  rake  and  reel, 
which  move  about  a  vertical  or  nearly  vertiail 
axis,  and  the  inner  end  of  the  main  frame  axle 
of  the  draft  frame."  "  9.  The  combination  of 
a  quadrant  platform,  hinged  finger  beam,  re- 
volving rake  and  a  driver's  seat  supported  by 
the  mmn  frame." 

The  original  patent,  No.  40481,  says  that  the 
improvements  covered  by  it  consist :  1,  in  a  pe- 
culiar construction  and  combination  of  frame, 
gearing  and  double  driving-wheels ;  2,  in  a  de- 
vice for  affording  protection  to  the  main  crank 
shaft  and  strengmening  the  main  frame :  8,  in 
the  use  of  a  movable  tong^ue ;  4,  in  a  device  for 
permitting  the  finger  beam  to  turn  freely  on  its. 
own  axis.  There  were  only  four  claims  in  No. 
40481,  one  covering  each  of  said  four  features, 
as  follows :  "  1.  The  main  frame  and  gear 
frame  AA,  constructed  as  described,  open  at 
each  end,  when  used  in  combination  with 
shafts,  gearing  and  double  driving-wheels  ar- 
ranged and  operating  substantially  as  and  for 
the  purposes  specified.  2.  The  flange,  a,  cast  or 
formed  upon  uie  gear  frame  for  the  combined 
purposes  of  strengthening  the  latter  and  pro- 
tecting the  crank  shaft,  £,  as  hereinbefore  ex- 
plains. 8.  The  movable  tongues,  K,  adapted 
to  be  attached  to  the  frame  on  either  side  oi  the 
wheel,  B',  and  employed  to  support  or  raise  Qie 
inner  end  of  the  heam.  4.  Attaching  the  shoe 
to  the  drag  bar  by  a  transverse  swivd  joint,  to 
permit  the  flnger  beam  to  turn  its  axis  to  elevate 
or  depress  the  joints  of  the  fingers,  or  to  fold 
the  beam  against  the  frame  for  transportation, 
when  combmed  with  bracing  guides,  h',  sub- 
stantially as  herein  described. 

Every  one  of  the  four  claims  of  No.  4C481 :  the 
iron  fr^e  cast  in  one  piece,  the  flange,  the  moT- 
able  tongue  and  the  transverse  swivel  joint  is 
omitted  nom  the  re-issue  and  there  are  no  corre- 
sponding claims.  The  rake  support  is  of  the  same 
form  and  In  the  same  location  as  in  No.85815,  ia- 
clined  and  moimted  on  the  platform,  and  not 
on  the  finger  beam,  and  the  inner  end  of  the 
platform  is  suspended  on  the  main  frame  in  the 
same  way  as  in  No.  85815.  The  spcification  of 
No.  40481  says:  "On  the  inner  side  of  the  grain 
platform, near  the  heel  of  the  finger  beam, is  firm- 
ly mounted  a  post,  R,  which  may  incline  over 
toward  the  main  frame,  as  shown  in  Fig:are  1." 
This  passage  negatives  the  idea  of  mounting  the 
post  on  the  finger  beam,  and  draws  a  distino- 
tion  between  the  platform  and  the  finger  beam 
as  a  location  for  the  attachment  of  the  post. 
The  only  mention  of  a  driver's  seat  in  No.  «MS1 
is  this:  "  W,  represents  the  driver's  seat."  In 
the  specification  of  the  re-issue  the  following 
language  is  foimd:  "My  first  improvement  con- 
sists in  the  combination,  in  a  two  wheeled 
hinged- joint  machine,  of  a  driver's  seat  mounted 
upon  the  main  frame, with  a  raking  mechaniExn 
mounted  upon  the  finger  beam  and  rotating  on 
a  vertical  axis  or  one  nearly  so,  substantially  as 
hereinafter  described,  for  the  purpose  of  en- 
abling the  driver  to  ride  upon  the  machine  while 
the  rake  is  in  operation.'  Again,  after  describ- 
ing the  construction  and  arrangement  of  the 
rake  or  reel  arms,  which  are  the  same  as  in  Ko. 
86815:  "  By  this  means,  the  rake  and  reel  arms 
will  stand  bi^  enou£^  above  the  draft  frame 
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on  tlie  inner  aide  of  the  machine,  to  moye  dear 
of  the  drirer,  who  sita  upon  the  machine  in  a 
mat,  W,  wtiidi  ia  mounted  upon  the  main  frame, 
M  abown,  or  in  any  other  position  on  the  frame 
that  will  give  the  greatest  convenience  and  ad- 
vantage m>m  his  weight  and  use  of  his  hands  in 
the  management  of  the  machine."  Again; 
"  From  the  foregoing  description  it  will  be  seen 
that  my  invention  enables  me  to  combine  in  a 
lelf-raking  harvester  all  the  advantages  derived 
from  the  two  wheeled  hinged-joint  machine.and 
■till  use  a  rake  that  turns  about  an  axis,  or  re- 
Tolves  entirely  about  the  same,  and  at  the  same 
time  have  the  driver  or  manager  ride  upon  the 
main  or  draft  frame  in  such  a  position  that  his 
irdght  may  aid  in  counterbalancing  the  weight 
«{ the  rake  and  platform,  and  his  hands  may  be 
coaveniently  employed  for  controlling  the  ma- 
ddne." 

As  to  daim  1  of  the  re-issue:  although  there 
is  in  Xo.  40481  a  driver's  seat  mounted  on  the 
main  frame,  it  is  not  in  such  a  position  nor  can 
it  be  placed  on  the  frame  described  in  such  a 
positioD  that  the  driver  can  ride  on  the  seat 
iriiile  the  appellant's  rake  is  in  operation.  The 
appdlees*  raking  apparatus  has  been  above  do; 
scribed.  The  appellant's  raking  apparatus  ia 
like  that  of  No.SSSlS  and  of  re-issue  No.  2224.  If 
the  appdlant's  raking  apparatus  were  substitut- 
ed in  the  appellees'  machine  for  their  raking 
apparatos,  no  person  could  ride  on  the  driver^ 
Kst  located  anywhere  on  the  frame  of  the  ap- 
peDees'  machine,  as  it  is  constructed,  with  the 
lake  in  operation.  The  seat  shown  in  the  draw- 
ings of  No.  2480  is  moimted  on  a  portion  of  the 
frame  which  extends  to  the  rear  of  the  main 
ade,  and  the  seat  itself  is  shown  as  placed  in  the 
Rar  of  said  axle.  Consequently,  a  driver  located 
<a  said  seat  would  add  uis  weight  on  the  same 
aide  of  the  main  axle  on  which  the  raidiu;  ap- 
paratus b  mounted,  so  that  the  idea  ot  any 
comtterhalancing  weight  from  the  position  of 
the  driver  is  negativea  by  the  arrangement.  In 
the  app^ieee^  machine,  tne  organization  of  the 
laking  mechanism,  before  described,  is  such 
that  Uie  driver's  seat  may  be  located  towards 
the  front  of  the  main  frame,  where  he  cannot 
be  struck  by  the  rake  arms  and  where  his  weight 
Tin  aid  in  counterbalancing  that  of  the  rSke 
and  the  platform.  No  such  organization  of  rak- 
ing mechanism  is  shown  or  described  in  No. 
SuO,  nor  any  such  arrangement  of  seat  relative- 
ly thereto.  Moreover,  cEum  1  of  No.  2490  re- 
quiies  that  the  raking  mechanism  be  mounted 
on  the  finger  beam.  Such  a  construction  is  not 
shown  nor  described  in  No.  2490,  or  in  No. 
40481.  The  raking  apparatus  in  the  appellees' 
nadiine  is  mounted  du«ctly  on  the  finger  beam. 
The  views  hereinbefore  expressed  in  connection 
with  No.  22d4  apply  to  No.  2490,  so  far  as  the 
mounting  of  the  xaka  post  on  the  finger  beam 
and  the  arrangement  of  the  raking  mechanism 
aieconcemeil 

As  to  claim  2:  the  raking  apparatus  is  made 
an  element  in  it,  and  the  dinerences,  before 
pointed  out,  between  the  two  machines,  in  the 
<!<»straction  of  the  raking  mechanism  and  the 
vnagHnent  and  location  of  the  rake  post,  lead 
to  the  conclusion  that  the  rake  mentioned  in 
daim  2  must  be  construed  to  be  sucli  a  rake, 
sndonesoarrai^ed,  on  arake  post  so  mounted, 
as  is  shown  and  described  in  the  specification. 
See  17  Otto. 


and  thus  does  not  include  the  appellees'  raking 
mechanism  or  rake  post 

As  to  claim  6:  the  driving  device  must  be 
limited  to  one  substantially  the  same  as  that  of 
the  appellant.  'He  has  an  extensible  tumbling 
shaft.  The  appellees  have  a  chain  belt,  with  links 
before  described.  Their  arrangement  requires 
that  the  axis  of  the  driving-wheel  and  the  (friven 
wheel  shall  be  substantially  parallel,  while  No. 
2400  requires  that  in  the  appellant's  structure 
the  axes  of  the  two  wheels,  or  the  ends  of  the 
axes,  shall  incline  towards  each  other  at  a  con- 
siderable angle.  The  tumbling  shaft,  if  used, 
must  be  used  in  such  a  location  that  the  chain 
belt  would  not  work  in  the  same  place.  The 
two  devices  are  not  mechanical  equivalents 
for  each  other.  One  could  not  be  substituted 
for  the  other  without  a  rO'arrangement  of  parts. 
Their  only  resemblance  is  that  ootJi  communi- 
cate motion.  The  place  where  the  device  is  ar- 
ranged, namely:  as  the  claim  says,  on  the  grain 
side  of  the  inner  drive-wheel  or  inner  side  of  the 
draft  frame,  imparts  nopatentable  or  inventive 
Quality,  in'  this  case.  That  inheres  only  in  the 
device. 

In  regard  to  claim  7,  the  appellant's  raking 
apparatus  and  driving  device  are  elements  in 
it,  and  the  observations  before  made  apply,  so 
that  the  appellee's  raking  apparatus  and  onWng 
device  are  not  covered  by  this  claim. 

Claim  0  Includes  the  rake  and  the  driver's 
seat  and,  under  the  views  before  stated,  the  ap- 
pellees' machine  cannot  be  held  to  infringe  that 
claim. 

These  conclusions  make  it  imnecessary  to 
consider  any  other  question. 

The  deeree  cf  the  Oireuit  Court  it  affirmed,  in 
lofar  at  it  tUtmiitea  the  bill. 

True  copy.    Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  XJ.  S. 


SUN  MUTUAL  INSURANCE  COMPANY, 
Ajppt., 

V. 

OCEAN  INSURANCE  COMPANY. 

(See  8.  C 17  Otto,  ttS-fiU.) 

Juriedietion  in  reviewing  admiralty  eate — que*- 
tiont  <ifkm—re4n*itranee—dutjf  ofditdoeing 
fact*. 

1.  Under  tiie  Act  of  UI7&,  the  Jurisdiction  of  this 
court  in  an  admiralty  case  is  limited  to  a  determina- 
tion of  the  questions  of  law  arising  upon  the  record, 
including  the  rulings  of  the  circuit  court,  presented 
in  a  bill  of  exceptions.   The  findings  of  mot  being 


Nora.— Bfr*Muronce. 

Ke-lDsuranoe  Is  b  contract  wholly  collateral  to  tiie 
ori^nal  insurance.  Herokenrath  v.  Am.  Ins.  Co.,  8 
B^.  Ch.,  OS. 

The  re-insuied  to  recover  must  prove  all  that  is 
neoeesarr  to  make  out  a  complete  legal  liability,  the 
policy,  loss,  etc,  but  he  need  not  prove  that  he  has 
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Intbenatoreof  aspeolal  verdict,  this  court  can  gro 
neither  behind  nor  oeyond  them. 

2.  A  determination  of  the  questions  of  law  arislnK 
upon  tbe  record  may  be  predicated  of  facts  which 
appear  In  any  part  of  it,  whether  admitted  by  the 
parties  in  the  pleadings,  or  by  stipulation,  or  found 
by  the  court. 

8.  In  respect  to  flie  duty  of  disolosintr  all  material 
facts,  the  case  of  re-insuranoe  does  not  differ  from 
that  of  an  original  insurance. 

4.  The  exacuon  of  information  may  be  greater  in 
a  case  of  re-insurance  than  of  an  original  insurance. 
In  the  former,  the  party  seeldiur  toshift  the  risk  he 
has  taken  should  communicate  Els  knowledge  of  the 
character  of  the  original  insured,  where  such  infor- 
mation would  be  likely  to  influence  the  Judgment  of 
an  underwriter. 

6.  The  assured  will  not  be  permitted  to  urge,  as  an 
excuse  for  his  omission  to  communicate  material 
fticts,  that  they  were  actually  known  to  the  under- 
writers, unless  it  appean  that  their  knowledge  was 
as  paraoular  and  full  as  his  own  information. 
[No.  119.] 

Argtied  Dee.  6,  7,  188S.    Decided  Jan.  Kg,  1S8S. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  history  and  facts  are  very  fully  set  out  in 
the 

Statement  of  the  case  by  Mr.  JuatiM  Hat- 
thews: 

This  was  a  Ubelin  admiralty,  filed  in  the  Dis- 
trict Court  of  the  United  States  for  the  South- 
ern District  of  New  York  by  the  appellee,  upon 
apolicy  of  marine  insurance.  A  decree.  diHrniiw- 
ing  the  libel,  was  rendered  in  that  court,  which, 
on  appeal,  was  reversed  by  the  circuit  court,  and 
a  decree  entered  in  favor  of  the  libelant.  From 
that  decree  the  present  appeal  has  been  prose- 
cuted. 

The  flndinra  of  fact  made  by  the  circuit  court 
as  the  basis  of  its  conclusions  of  law  are  as  fol- 
lows: 

Facte  found  b]/  the  court, 

1.  At  the  several  times  hereinafter  mentioned, 
the  libelant  and  the  defendant  were  Insurance 
Companies  enzaged  in  the  business  of  insuring 
against  losses  by  perils  of  the  sea.  The  libelant, 
to  be  referred  to  herein  as  The  Ocean  Company, 
was  incorporated  under  the  laws  of  the  State  of 
HJiine,  and  had  its  principal  place  of  business 
at  Portland  in  that  State.  The  defendant,  to  be 
referred  to  as  The  Sun  Company,  was  incorpo- 
rated under  the  laws  of  the  State  of  New  York, 
and  had  its  principal  place  of  business  in  the  City 
of  New  York. 

2.  On  or  about  January  19, 1864,  The  Sun 
Company  issued  its  open  policy.  No.  61664,  to 
The  Ocean  Company  in  the  usual  form  for  the 
insurance  of  cargoes  at  and  from  Cuba  to  Boston 


or  Portland;  it  being,  however,  expreasly  under 
stood  and  agreed  that  no  risk  would  be  taken 
under  it  unless  The  Ocean  Compuiy  take  or 
have  an  amount  on  same  risk  equal  to  one  half 
the  amount  covered  by  The  Sun  Company.  On 
the  9th  February,  1861,  it  was  agreed  in  writ- 
ing, noted  upon  the  policy,  that  the  policy 
should  "cover  such  other  risks  as  this  (The  Sun) 
Company  may  approve  and  indorse  "  thereon. 
Under  tlus  new  arrangement,  the  clause  HTni«ing 
the  risks  to  such  as  The  Ocean  Company  re- 
tained an  interest  in  to  the  extent  named,  to  wit: 
an  amcHmt  equal  to  one  half  that  of  The  Sun, 
was  kept  in  force;  but  February  24,  1£^,  the 
president  of  The  Sun  Company  wrote  to  The 
Ocean  Company  as  follows:  "  We  are  willing- 
that  you  be  not  obliged  to  retain  a  half  of  ritf 
when  you  do  not  wish  to  do  so,  but  we  reserve 
the  right  to  object  to  amounts  returned,  whicli 
it  is  not  probable  will  be  too  great  very  often." 
A  copy  of  the  policy  issued,  with  the  indorse- 
ments thereon,  is  printed  in  tine  apostles  in  thia 
case  as  Exhibit  No.  1. 

3.  This  policv  was  issued  with  the  expecta- 
tion that  it  womd  be  used  by  The  Ocean  Com- 
pany for  the  purposes  of  re-insurance,  an  ar 
rangement  for  such  a  business  on  the  part  of  the 
Commmy  having  been  made. 

4.  December  §4,  1868,  Charles  S.  Pennell,  as 
an  owner  and  agent  of  the  ship  C.  S.  PenneO, 
of  975  tons  burden,  and  then  Ivmg  in  the  harbor 
of  Portland,  Maine,  charterea  tlie  whole  of  the- 
vessel,  including  the  state-rooms  in  cabin  not 
used  by  the  officers,  and  deck  rooms  not  used 
for  the  crew  or  for  sails  and  stores,  to  Sutton  & 
Co.,  for  a  voyage  from  New  York  to  San  fVan- 
dsco.  No  cargo  was  to  be  received  on  boud 
except  with  the  written  ccmsent  of  the  cliarter- 
era,  and  they  were  to  pay  for  the  chuter  or 
freight  on  Uie  good  ana  proper  discharge  of  the 
cargo  in  San  Francisco,  |26,500,  leas  two  and  one 
ludf  per  cent  commission.  Oeo^  M.  Melcho- 
was  at  the  time  master  of  the  ship,  and  his  p^ 
mage  on  the  freijdit  money.if  earned,  would  have 
been  |1,S26.  This  charter  will  be  referred  to  as. 
the  San  Francisco  charter. 

6.  After  the  making  of  this  charter,  the  ves- 
sel sailed  from  Portland  to  New  York,  and  was 
there  put  up  and  advertised  by  Sutton  &  Co.  as 
a  general  ship  for  San  Francisco.  That  firm  at 
that  time  represented  what  was  known  as  the 
Dispatch  Line  of  San  Frandsoo  packets. 

6.  January  80,  wliile  the  ship  was  in  New 
York,  loading  uiider  her  San  Francisco  cbaita 
and  advertised  for  that  voyage,  her  master  char- 
tered her  again  to  the  Peruvian  GovemmenL 
By  the  terms  of  this  charter  she  was  to  sail  from 
New  York  on  or  before  June  1.  1864,  to  San 


p^d  or  Intends  to  pay  the  insured.  8  Kent,  Oom., 
279;  Fame  Ins.  Oo.'s  Appeal, 81  Fa.  St., 866;  Honev. 
Hut.  Safety  Ins.  Co.,  1  Sandf.,  187:  Blaokstone  v.  Al- 
lemanla  Ins.  Co.,  56  N.  T.,  104 :  4  Daly,  aW. 

O!  the  insurer  Is  not  bound  the  re-lnsuiance  is  void 
for  want  of  interest  in  the  leas.  Carpenter  v.  Prov. 
Ins.  OOn  41 U.  8.  (16  Pet.).  4S5. 

I'he  re-lnsuier  may  defend  on  ground  that  the 
original  insurance  was  void.  Eagle  Ins.  Oo.  v.  La- 
ftiyette  Ins.  Co.,  8  Ind.,  448;  N.^  Ins.  Oo.  v.  Prot. 
Ins.  Ca,  1  Story,  4JS8. 

Where  the  loss  was  payaUe  in  the  original  insur- 
ance pro  rota  and  the  re-insuranoe  in  tiie  same  way, 
tiie  re-Insurer  Is  on^  Bable  for  sums  actually  paid 
by  there-Insured,   m.  Ins.  Co.  v.  Andes  Ins.  Co..  67 

iiL,  ast;  a  a,  16  Am.  Bep.,  no. 
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Provision  as  to  other  insurance  in  policy  at  re- 
insurance, means  other  re-insurance.  Hut.  Safetx 
Ins.  Co.  V.  Hone,  2  N.  T..  SSS. 

The  original  Insured  is  not  a  party  to  the  re-lnsnr- 
anoe.  If  the  insurer  Is  not  solvent^  while  the  rein- 
surer Is,  and  pays  the  loss,  It  does  the  insured  no 
good.  Hone  v.  Hut.  B. Ins.  Go.,  1  Sandf.,  187;  Blaok- 
stone v.  AUemanla  Ins.  Co.,  86  N.  Y.,  104 : 4  Dalv,  tU. 

If  the  Insurer  resists  the  claim  In  good  faitli,  4ie 
re-insurer  Is  liable  after  notice  of  fine  suit  for  tks 
insurer's  coats  and  ezpeosea.  Hastle  r.  Be  Peyater, 
8CalneB,U0;  N. T. Ins.  Co.  v. Prot. Ins.  Co.,  1  Stoty, 
458. 

•Hie  insurer  mvut  coiamuniaate  to  the  n-insorer 
all  material  facts  known  to  him.  Boweiy  Ins.  Oik. 
V.  N.  Y.  Ins.  OOm  17  Wend.,  an 
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ftandaoo,  and  thence  pToceed.with  all  conven- 
ient dispatch,  to  Callao,  Peru;  and  from  thence, 
if  on  inspection  she  should  be  found  to  be  well 
conditioned  for  the  voyage,  to  the  Chincha  Is- 
kods  for  a  cargo  of  guano  to  be  taken  to  Ham- 
ixn^  or  Rotterdam.  The  freight  to  be  paid  was 
at  the  rate  of  £4  per  ton  of  20  cwt.  British  net 
weight  of  guano,  subject,  however,  to  a  deduc- 
tion of  five  shillings  per  ton,  if  the  vessel  was 
not  ready  in  Callao  to  proceed  to  Chinchas  by 
December  15.  This  charter  will  be  referred  to 
IS  the  Rotterdam  charter. 

7.  On  the  5th  February,  1864,  while  the  ship 
was  in  New  York  loading,  Charles  8.  Pennell, 
apart  owner,  took  from  The  Ocean  Company 
ijwlicy  insuring  his  interest  in  the  ship  for 
n,000  against  war  risks,  and  his  interest  m  the 
Rotterdam  charter  for  $8,000  against  marine 
risks  on  the  vovage  between  New  York  and  the 
Chinchas.  In  this  policy  the  duration  and  local- 
ity of  the  risk  was  described  as  "  At  and  foom 
New  York  to  at  and  from  San  frsncisoo,  Cal- 
lao and  the  Chinchas." 

8.  George  M.  Melcher  was  at  the  time  owner 
of  one  eighth  of  the  ship,  and  master.  On  the 
SOth  Marai,  he  wrote  one  Sawyer,  his  agent 
It  Portland,  advising  that  the  ship  was  about 
ready  to  sail,  and  dfrecting  that  insurance  be 
effected  on  hjs  interest  as  follows: 

Wirrisk  to  San  Francisco,  ship |5,000 

Charter  to  San  Francisco,  f26,600-i. . .    3,800 

Primageon  same 1,826 

Homeward  charter  from  Chinchas,  in- 
wie  out,  say,  1,760  tons,  at  £4  to 
£7,000,  at  currency  rate  of  exchange, 

$52,400,  my  4 6,660 

Primage  on  same 2,660 

Chronometers,  Dent,  1888;  Negus,  1,281  600 
Aiidoareffects.clotlilng,etc., 1,000 

$19,426 
In  the  same  letter  it  was  said:  "  I  think  you 
had  better  put  6  or  $6,000  more  marine  risk  in 
cue  I  should  lose  the  ship." 

9.  Upon  the  receipt  of  this  letter.  Sawyer  ap- 
ifcd  to  The  Ocean  Company  for  a  policy  upon 
the  Rotterdam  charter,  primage  and  personal 
effects  to  San  Francisco.  In  doing  so,  he  ex- 
hibited his  letter  of  instructions  and  explained 
fblly  all  the  circumstances.  The  risk  was  ac- 
cepted and  the  policy  issued  March  23,  in  which 
the  risk  was  described  as  follows:  "  $6,650  on 
diaiter;  $2,650  on  primage;  and  also  $l,600on 
propoty  on  board  ship  Qiarles  S.  Pennell,  at 
and  from  New  York  to  San  Francisco." 

10.  On  the  same  day  The  Ocean  Company  in- 
nred  the  master  for  $8,000  on  his  interest  in 
the  ship  during  the  whole  of  her  voyage,  de- 
NiiUng  the  duration  and  locality  of  the  risk  as 
"At  and  frtnn  New  York  to,  at  and  from  San 
Fnncbco  and  Chinchas,  with  usual  liberties  at 
Cilko,  to  her  port  of  advice  and  discharge  in 
Barope." 

U.  On  the  same  28d  of  March,  the  president 
of  The  Ocean  Company  wrote  the  vice-president 
«(  The  Sun  as  follows: 

*****  I  also  indoae  returns  for  registry  as 
faBows:  •  •  •  $6,000,  ship  C.  8.  Pennell,  to 
Baa  Francisco  and  Chinchas,  war;  $5,000  fr. 
of  do.  •  •  'P.  8. — I  also  enclose  an  additional 
retom  for  insurance  on  charter,  primage  and 
Seen  Otto. 


property  per  ship  C.  S.  Penndl  to  San  Francis- 
co only." 

The  returns  inclosed  in  this  letter  were  as- 
feUows: 
"To  the  Sun  Mutual  Insurance  Company: 

Enter  on  open  policy  of  this  company  No. 
51564,  $5,000,  on  charter  of  ship  Charles  8. 
Pennell,  at  from  New  York  to,  at  and  from 
San  Frajidsco  and  Callao  to  Chinchas. 

Rate  three  per  cent  on  board. 

New  York,  March  28d,  1864. 

J.  W.,  V.  P.  Ocean  Ins.  Co. 
Per  G.  A.  W.,  Se^y." 
"To  the  Stm  Mutual  Insurance  Company: 

Enter  on  open  policy  of  this  company  Nc 
51664,  war  risk  only,  $5,000  on  ship  Chas.  8. 
Pennell,  at  and  from  New  Yoi^,  to,  at  and 
from  San  Francisco  to  Callao  to  Chinchas. 

Rate,  three  per  cent  on  board. 

New  York,  Mareh,  28d,  1864. 

J.  W.,  V.  P.  Ocean  Tnt.Co. 
PerG.  A.  W.,  Beefy." 

"To  the  Sun  Mutual  Insurance  Company: 

Enter  on  open  policy  of  this  company  No.. 
51564,  $6,550  on  charter,  $2,650  on  primage, 
and  $1,600  on  properly  on  board  ship  Chas.  S. 
Pennell,  at  and  from  New  York  to  San  Fran- 
cisco, including  war  risk. 

Rate,  six  per  cent  on  board. 

New  York;  March  28d,  1864. 

J.  W.  V.  P.  Ocean  Int.Oo. 
PerG.  A.  \f..8eey." 

The  first  and  second  of  these  returns  were  for 
re-insurance  on  the  risks  t^en  for  Charles  S. 
Pennell,  and  the  last  on  account  of  the  risks- 
taken  in  favor  of  the  master  on  the  Rotterdam 
charter  and  personal  property  on  board,  from 
New  York  to  San  Francisco.  The  risk  on  the 
vessel,  taken  in  favor  of  the  master  at  the  same- 
time,  was  not  reported  to  The  Sim  Company. 

12.  Upon  the  receipt  of  this  letter,  with  its 
inclosures,  the  president  of  The  Sun  Company 
wrote  The  Ocean  Company,  under  date  of 
March  24,  as  follows: 

"Your  favor  of  the  23d  inst.  is  received 
•  •  *  and  returns  as  stated.  Those  •  •  •  on 
charter  -pet  Chas.  S.  Pennell,  $10,700,  in  con- 
formity thereto.  For  the  marine  risk  per  Chas. 
8.  Pennell  to  San  Francisco,  thence  to  Callao- 
&  Chinchas,  our  regular  tariff  rate  is  four  and 
one  half  per  cent;  the  war  risk  is  worth  the 
same  but  we  propose  to  enter  for  both  marine 
and  war  on  $5,000  for  four  per  cent." 

18.  To  this  the  president  of  The  Ocean  Com- 
panyreplied,  imder  date  March  26,  as  follows :. 

"Your  favor  of  the  24th  inst  is  received.  I 
think,  really,  considering  that  you  have  the- 
risk  on  charter,  primage  and  property  to  San 
Francisco  at  fuU  rates,  you  should  take  the. 
war  and  marine  to  San  Fnmcisco  and  Chinchas 
on  C.  S.  Pennell  at  six  per  cent,  as  there  is  or 
will  be  but  little  risk  in  the  Pacific  after  leav- 
ing San  Francisco.  I  can  have  both  risks  taken 
at  less  than  these  rates."    •    •    • 

14.  In  response  to  this,  the  vice-president  of 
The  Sun  wrote,  under  date  of  March  28,  as  fol- 
lows: 

"Your  favor  of  the  26th  inst.  is  received 
with  a  return  •  •  •  which  is  entered  in 
conformity  thereto,  as  have  idso  been  the  re- 
turna  of  the  28d  inst.,  per  ship  C.  S.  FennelL" 
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15.  The  indorsement  of  these  returns  upon 
the  open  policy  was  as  follows : 


16.  At  the  time  these  returns  were  made  and 
accepted.  The  Sun  Company  had  actual  knowl- 
edge of  the  San  Francisco  charter  and  had  taken 
risks  on  cargo  shipped  on  board  the  vessel  to  San 
Francisco  under  it. 

17.  When  the  returns  were  made  by  The 
Ocean  Company  to  The  Bun  for  acceptance  and 
indorsement,  no  spedal  mention  was  made  of 
the  Rotterdam  charter,  and  no  information  was 
given  The  Sun  Company  of  what  had  trans- 
pired between  The  Ocean  Company  and  the 
agent  of  the  master  when  the  insurance  was 
effected.  No  allusion  was  made  to  the  letter  of 
the  master  to  his  agent,  which  was  shown  the 
president  of  The  Ocean  in  connection  with  the 
application  to  that  Company,  and  The  Sim  Com- 
pany had  no  other  knowledge  of  the  existence 
of  the  Rotterdam  charter  than  such  as  is  to  be 
inferred  from  the  correspondence  which  pre- 
ceded the  acceptance  of  the  risk. 

18.  Both  the  president  of  The  Ocean  Com- 
pany and  the  vice-president  of  The  Sun  Com- 
pany are  dead.  The  first  named  died  in  July, 
1869,  and  the  last  some  time  before  Jan.  1, 
1867. 

19.  The  ship  sailed  from  New  York  to  San 
Francisco  about  the  first  of  April,  1864,  having 
on  board  a  full  cargo  under  the  San  Francisco 
charter.  Having  met  with  a  disaster  on  the 
voyage,  she  put  mto  Rio  Janeiro.where  she  was 
condemned  and  sold,  and  the  voyage  broken  up. 
440 


20.  The  loss  under  the  risk  taken  in  favor  ci 
Charles  S.  Pennell,  both  on  the  ship  and  Rot- 
terdam charter,  was  paid  by  The  Snn  Company 
without  oblection.  October  88, 1865,  and  May 
6, 1866. 

21.  In  due  time  after  the  loss  occurred,  the 
master  filed  with  The  Ocean  Company  his 
proofs  under  his  policy  on  account  of  the  Rot- 
terdam charter  and  his  primage  thereon.  These 
proofs  were  promptly  forwarded  by  The  Ocean 
C!ompany  to  The  Sun,  and  no  objections  to  thdr 
form  were  ever  made.  Pavment  was  refused 
by  The  Bon  Company  on  the  ground  that  the 
master  was  over  insured,  and  also  upon  the 
ground  that  the  ship  luid  been  frauoulentiv 
cast  away,  and  The  Ocean  Company  was  adk 
vised  not  to  pay  the  claim  on  that  account. 

20.  Pursuant  to  this  advice,  payment  was  re- 
fused by  The  Ocean  Company  and,  in  October, 
1866,  Melcher,  the  master,  commenced  suit  upon 
bis  policy  in  the  courts  of  Maine. 

28.  Of  the  commencement  of  this  suit,  notice 
was  immediately  given  The  Sun  Company  ty 
The  Ocean  Companv,  and  The  Sun  Company 
interested  itself  in  the  preparation  for  defense. 
An  agent  of  those  interested,  including  another 
company  having  a  risk  upon  the  voyage,  was 
sent  to  Rio  Janeiro  to  ascertain  the  facts  in  re- 
lation to  the  loss  and  report  In  the  meantime, 
the  suit  upon  the  policy  was  suffered  to  remain 
in  the  court  without  being  pressed.  At  the  Oc- 
tober Term,  1869,  the  counsel  for  the  plaintifiF 
insisting  that  something  should  be  done,  it  waa 
agreed,  on  behalf  of  The  Ocean  Company,  that 
the  case  should,  if  possible,  be  tried  at  the  Jan- 
nary  Term,  1870.  In  November,  or  late  in  Oc- 
tober, 1869,  the  counsel  on  the  part  of  The 
Ooe&n  Company  visited  New  York  for  the  pur- 
pose of  having  a  personal  interview  in  reject 
to  the  case  with  the  officers  of  The  Sun  Ck>m- 
pany.  He  there  met  the  then  vice-president  of 
the  Companv.  At  the  interview  which  then 
took  placie,  the  points  of  defense  that  had  been 
previously  suggested  by  the  Companies  havine 
been  discussed,  the  counsel  stated  that,  in  his 
opinion,  they  could  not  be  sustained  by  the  evi- 
dence, but  that  he  intended  to  make  the  point 
that  the  Rotterdam  charter  was  not  included 
in  the  risk  as  described  in  the  policy.  He 
said,  however,  that  he  had  been  informed,  by 
the  attorneys  who  conducted  the  case  for  tlic 
plaintiff,  tnej  had  extrinsic  evidence  whidi 
would  establish  the  liability  and  which  they  ex- 
pected to  introduce.  This  extrinsic  evidence  be 
considered  inadmissible,  but  at  the  same  time 
said  that  if  admitted,  the  defense  to  the  action 
would  undoubtedly  faiL  He  then  informed 
The  Sun  Company  that  upon  the  presentation 
of  the  evidence  on  the  trial  he  should  object  to 
its  admission,  and  he  had  no  doubt  the  presid- 
ing Judge,  under  the  practice  of  that  State, 
would  take  the  advice  of  the  Supreme  Coort 
upon  that  question  before  proceeding  further. 
u  the  evidence  was  ruled  out  he  expected  to 
succeed  in  his  defense,  but  if  admitted  he  had 
little  hopes.  He  did  not  at  that  time  know  pre- 
dsely  what  the  testimony  would  be,  and  he  did 
not  communicate  to  the  Company  the  partica- 
lar  facts  relied  upon. 

24.  At  the  conclusion  of  the  interview,  he  was 

instructed  by  the  vice-president  of  The  Snn 

Company  to  go  forward  with  the  defense,  and 

make  every  point  possible.    He  was  p^d  at  the 
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time  |100,  for  which  he  gave  a  leoeipt,  as  f ol- 
knra: 

"  New  York,  Not).  3d,  1869. 

Receired  from  The  Son  Mutual  Insurance 
Company  $100,  on  account  of  legal  expenses 
and  sernces  for  defending  The  Ocean  Xosur- 
looe  Company  of  Portland  from  claims  for  loss 
OD  charter  and  primage  in  case  of  the  ship  C. 
8.  PenneH,  re-insured  byThe  Sun  Mutual  In- 
■onuioe  Company  for  The  Ocean  Insurance 
Oonqiany. 

John  Rand." 

96.  At  the  April  Term,  1870,  the  cause  came 
on  tat  trial,  ana  thequeations  were  raised  upon 
file  admissibility  of  the  extrinsic  evidence,  and 
mxirted  to  the  Supreme  Court  for  its  opinion. 
Toe  testimony  objected  to  included  the  deposi- 
lioB  of  Sawyer,  the  agent  of  the  insured,  as  to 
vbat  tranqHred  between  him  and  The  Ocean 
Conmany  at  the  time  the  insurance  was  effect- 
ed; the  letter  from  the  insured  to  Sawyer  spec- 
iMogtheriak  to  be  taken,  and  which  was  sub- 
moA  to  the  Companv  by  the  agent,  as  show- 
ing the  author!^  under  which  ne  acted,  and 
tiao  the  Rotterdam  charter. 

ai  On  the  6th  of  October,  1870,  the  attorney 
ol  The  Ocean  Company  sent  The  Sun  Company 
a  copy  of  the  case  thus  made,  which  contained 
t  statement  of  the  evidence  offered  and  objected 
to. 

In  the  letter  transmitting  this  document,  the 
itimiey  said:  "The  question  now  presented  to 
mr  ooort  is,  simply,  whether  he  (the  insured) 
daU  be  allowed  to  put  in  the  testimony.  If  not 
iIIowed,there  is  an  end  of  the  case.  If  ^owed, 
then  we  go  to  trial  upon  other  points  of  de- 
fense." 

1$i.  In  reply  to  this,  the  president  of  The  Sun 
Company  wrote  as  follows: 

"New  York,  Oa.  16,1870. 
Mens.  J.  &  £.  M.  Rand,  ParOand,  Me. : 

Gents :  Youra  of  0th  instant  was  duly  re- 
eened,  also  Uie  printed  documents  which  you 
sent  and  wliich  we  have  perused  carefully. 

It  Is  shown  by  the  testimony  that  the  policy 
VM  made  in  accordance  with  ue  application  of 
the  rfjinriff  god  iXiAX  there  was  no  misimder- 
stwiHug  iu  relation  thereto  calling  for  the  ad- 
adarioo  ol  evidence  outside  of  the  policy  to  ex- 
plain it;  certainly  none  would  be  admissible  to 
eoatzadict  it,  for  that  would  be  setting  up  a  new 
eoatract  otlKrthan  the  policy  itself  wnich  is 
sued  upon. 

It  k  important,  ttierefore,  to  Iiave  excluded 
■n  evidence  tending  to  contradict  the  policy. 
By  the  policy,  as  made,  the  plaintiff  insured 
on  charter  New  York  to  San  Francisco,  |6,650; 
on  primage,  $3,660;  on  personal  effects,  $1,600. 
There  is  no  such  charter  shown.but  the  plaintiff 
Ms  up  a  charter  to  San  Francisco  and  ports 
bTnod^as  deacribed  in  the  charter-partv.  The 
iiMianoe  of  tbe  charter  to  San  Frandisco  was 
aa  lanBanca  of  <»ily  a  part  of  said  charter,  not 
Maomiriiig  even  to  a  part  insurance  of  the  char- 
ter, beeanse  as  the  dutrter-party  is  to  the  c^ect 
th^  no  money  is  to  be  paid  by  the  charterers 
oaleH  the  whole  round  voyage  is  performed, 
sad  ttie  cmtiact  bdng  individble  if  no  money 
«M  to  be  paid  for  the  passage  to  San  Francisco, 
the  plaintiff  had  no  insurable  interest  in  that 
PKt  d  the  charter;  besides,  the  ship  was  load- 
ed to  her  full  capacity,  and  was  carrying  tnW 
fidl^  on  said  passage  outside  of  the  charter. 
See  17  Otto.  U.  S.,  Book  27. 


which  was  covered  under  special  policies.  The 
plaintiff  has,  therefore,  by  the  perQs  insured 
against  in  the  policy,  suffered  no  loss  beyond 
what  he  has  already  been  indemnified  for  un- 
der his  policy  on  f  reigtaL  The  interest  of  the 
plaintiff  in  the  passage  to  San  Francisco  was, 
therefore,  an  unpowible  interest.  I  do  not 
mean  to  say  that  he  had  no  interest  in  the 
charter-parfy,  but  tbe  risk  under  our  policy  be- 
ing only  to  San  Francisco,  ended  before  the 
duirter-party  could  by  any  possibility  be  per- 
formed. I  think,  therefore,  that  the  ntftin  ques- 
tion is  the  question  of  interest,  and  think  that 
the  above  reasons  will  be  found  soimd  in  law. 
Please  let  me  hear  from  you  as  to  your  opinion 
of  them,  and  also  as  to  your  line  of  defense, 
what  your  points  are,  in  order  that  I  may  be 
able  to  form  some  opinion  as  to  the  ultimate  is- 
sue of  the  suit.  Yours  respectfully, 
(Signed)      .  J.  P.  Paulison,  Praidmt." 

27.  In  or  at)out  Jantuuy,  1872,  the  Someme 
Court  decided  that  the  testimonv  was  amnissi- 
ble,and  on  the  16th  of  that  month  the  attorneys 
advised  The  Sun  Company  of  the  result,  and 
sent  a  copy  of  the  opinion  delivered.  They  also 
said  tliat  the  case  would  probably  come  up 
again  for  hearing  in  a  week  or  two,  and  asked 
that  papers  of  any  kind  relating  to  the  defense 
in  the  possession  of  The  Sun  Company  might  be 
forwarded  to  them  at  once. 

28.  Upon  the  receipt  of  Uiis  last  letter,  the 
case  was  submitted  by  The  Sun  Company  to 
its  cotmsel  in  New  York,  who  gave  his  opinion 
in  writing  to  the  effect  "That  The  Stm  Mutual 
Insurance  Company's  liability  under  the  re-in- 
surance yoi&cy  cannot  be  extended  beyond  the 
obvious  linport  of  the  terms  in  which  it  is  ex- 
pressed. The  letter  of  Melcher  ordering  the  in- 
surance not  having  been  exhibited  to  them,  nor 
the  explanations  of  Sawver  made  to  them,  they 
cannot  be  affected  by  uem;  and  hence,  if  the 
admission  of  extrinsic  evidence  as  towlut  took 
place  between  Sawyer  and  The  Ocean  Compa- 
nv,  when  the  original  Insurance  was  made,  va- 
ries the  case  as  between  that  Company  and 
Melcher  from  what  it  appears  to  be  on  the  face 
of  the  original  policy,  I  cannot  see  tliat  it  is  a 
matter  (hat  concerns  The  Sun  Company." 

29.  January  29  a  copy  of  this  opinion  was  for- 
warded by  The  Sun  Company  to  the  attorneys 
in  Portland,  and  attention  called  to  its  contents. 

80.  At  the  January  Term,  1872,  the  cause  was 
again  tried  and,  the  testimony  being  all  in,  the 
case  was  withdrawn  from  the  jury  and  submit- 
ted to  the  court  to  enter  suchiudgment  as  law 
and  the  evidence  required.  The  point  was  di- 
rectly made  by  The  Ocean  Company  that  the 
policy  never  attached,  because  the  ship  never 
actually  or  legally  sailed  under  the  Rotterdam 
charter. 

81.  On  the  12th  July,  1872,  tbe  case  having 
been  printed,  a  copy  was  sent  by  the  attom^s 
in  Portland  to  The  Sun  Company,  with  a  state- 
ment tliat  the  cause  would  come  on  for  anpi- 
ment  before  the  full  Bench  in  a  few  days.  Per- 
mission was  also  asked  to  draw  on  the  Company 
at  sight  for  $600  on  account  of  fees  ana  dis- 
buniments. 

81i.  On  the  6th  July  The  Sun  Company  re- 
plied, denying  its  liability  to  pay  fees,  and  say- 
ing that,  "As  the  suit  is  against  The  Ocean  Com- 
pany and  not  against  us,  you  must  look  to  them 
for  your  fees."  It  is  also  said  in  the  letter  that 
as  ^^      84L 
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-when  the  payment  of  $100  was  made,  in  Novem- 
ber, 1869,  the  case  as  subsequently  developed 
was  not  fully  understood. 

fl&.  A  Judgment  was  af  terwaids  rendered  in 
the  suit  against  The  Ocean  Company  for  $9,200, 
and  interest  from  April  27,  1865. 

88.  This  judgment  was  satisfied  by  XHtyments 
of  The  Ocean  Company,  as  follows: 

July  19,  1873 |4,284  29 

July  21,  1873 10,086  55 

84.  The  costs  in  the  action  which  were  in- 
cluded in  the  payment  were  $574.17 

85.  The  account  of  the  counsel  in  the  cause 
for  their  professional  services  and  disburse- 
ments, over  and  above  the  $100  paid  by  The 
Sun  Company,  was  $1,164.70.  This  was  also 
paid  by  The  Ocean  Company  July  28, 1878,  and 
yrak  reasonable. 

86.  Payment  of  the  amount  of  the  judgment 
and  the  account  for  counsel  fees  was  duly  de- 
manded of  The  Sun  Company  before  the  com- 
mencement of  this  suit,  and  refused. 

The  following  is  the  statement  by  the  circuit 
court  of  its, 

Ooneiutumt  of  Law, 

1.  The  Sun  Company's  policy  covers  the  Rot- 
terdam charter. 

2.  The  policy  is  not  void  because  of  any  con- 
cealment by  The  Ocean  Company. 

8.  The  judgment  in  the  Mfune  court  against 
The  Ocean  Compiany  is  conclusive  upon  3ie  is- 
sues there  made  and  decided,and  binds  The  Sun. 

4.  This  action  is  not  barred  either  by  the  Stat- 
ute of  Limitations  or  by  lapse  of  time. 

5.  The  Sun  Company  is  bound  in  law  to  re- 
imburse The  Ocean  for  moneys  expended  on 
account  of  coimsel  fees,  and  the  costs  and  ex- 
penses in  defending  the  suit  in  the  3Iaine  court. 

6.  The  libelant  is  entitled  to  a  decree  against 
the  defendant  for: 

1.  Amount  paid  in  satisfaction  of 

the  Maine  judgment $14,820  84 

2.  Amount  paid  for  counsel   fees, 

expenses,  etc 1,164  70 

In  all $16,486  64 

With  interest  from  July  21,  1873,  and  the 
costs  in  both  courts. 

Meun.  Was.  M. Evarto,  JotejAtH.  Ohoate 
and  G.  F.  SovHimayd,  for  appellant. 

Itttgn.  Benedict,  T(tft  &  Bettedict,  for  ap- 
pellee. 

Mr  Juttiee  Bbtthewa  delivered  the  opinion 
of  the  court: 

By  the  express  terms  of  the  Act  of  Congress 
of  February  16,  1876  [18  Stat,  at  L.,  816],  de- 
fining the  jurisdiction  of  this  court,  in  cases 
such  as  the  present,  we  are  limited  to  a  deter- 
mination of  the  auestions  of  law  arising  upon 
the  record,  incluoing  the  rulings  of  the  circuit 
court,  presented  in  a  bill  of  exceptions.  And, 
as  was  decided  in  the  case  of  Ihe  AUmttford, 
98  U.  S.,  440  [XXV.,  168],  and  substantially 
repeated  several  times  since,  The  Bentfaetor,  1(& 
U.  S.,  214  rXXVI.,  167];  The  Adriatic,  108 U. 
S.,  780 [XX VI.,  6051;  Tkt  AntUe LindOet/,  104 
U.  8.,  186  [XXVI.,  716];  T/ui  Franei*  Wright, 
105  U.  8.,  881  [XXVI.,  1100],  "The  facts  as 
found  and  stated  by  the  court  below  are  con- 
clusive. The  case  stands  here  precisely  as  though 
they  had  been  found  by  the  verdict  of  a  jury." 
Or,  as  it  was  put  in  the  case  of  Tlia  Annie  Linde- 
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leu  [*upra'\.  "Theqoestion,  and  the  cmly  ques- 
tion, which  we  can  consider  is,  whether  the 
facts  found  support  the  conclusions  of  law  and 
the  decree."  The  findings  of  fact  being  in  the 
nature  of  a  special  verdict,  we  can  go  neither 
behind  them  nor  beyond  them.  We  cannot  cor- 
rect them  by  inquuing  into  the  evidence,  nor 
supply  any  omissions  by  intendment  or  infer- 
ence. The  rule  applicable  to  special  verdicts  -was 
stated  in  GoUine  v.  Rilej/,  104  U.  S.,  822-827 
[XXVI.,  762-7541;  "That  the  special  vadict 
must  contain  all  the  facts  from  wnich  the  law 
is  to  arise;  that  whatever  is  not  found  therein 
is,  for  the  purposes  of  a  decision,  to  be  consid- 
ered as  not  existing;  that  it  must  present,  in  sub- 
stance, the  whole  matter  upon  which  the  court 
is  asked  to  determine  the  I^^al  riehts  of  the  par- 
ties and  cannot,  therefore,  ibe  aided  by  intend- 
ment or  by  extrinsic  facts,  although  such  facts 
may  appear  elsewhere  in  the  record;"  which 
needs  qualificatian  in  its  application  to  such 
cases  as  the  present;  for  our  jurisdiction,  in  cases 
of  this  description,  extending  to  a  determination 
of  the  questions  of  law  arising  upon  the  record, 
may  be  predicated  of  facts  which  appear  in  any 
part  of  it,  whether  admitted  by  the  parties  in 
the  pleadings,  or  by  stipulation,  or  found  by  the 
court.  But  it  is  essential  that  the  finding*  of 
fact  should  state  the  facts,  and  not  the  evi- 
dence merely,  even  although  the  evidence  be 
sufficient  to  establish  the  fact.  Chia^  Jvalt'ce 
Marshall  stated  this  rule  in  Barne*  v.  WiUuxmt, 
11  Wheat,  415,  when  he  said:  "Although,  in  thb 
opinion  of  the  oourt,there  was  sufficient  evidence 
in  the  special  verdict  from  which  the  jury  mi^t 
have  found  the  fact,  yet  they  have  not  f  ouoa  it, 
and  the  court  could  not,  upon  a  special  verdict. 
Intend  it.  The  special  veraict  was  defective  in 
stating  the  evidence  of  the  fact  instead  of  the 
fact  itself.  It  was  impossible,  therefore,  that  a 
judgment  could  be  pronounced  for  the  plain  tiff. " 
This  was  approved  in  Hodges  v.  Eatton  [ante, 
169],  decided  at  the  present  Term.  And  see 
Prentiee  v.  Zam,  8  How.,  470,  and  Iforria  v. 
Jaekeon,  9  Wall,  125  176  U.  8.,  XEL,  6081. 

These  observations  have  a  material  and  im- 
portant application  in  this  case. 

It  was  essential  to  the  establishment  of  the 
libelant's  right  of  recovery,  to  diow  that  the  risk 
insured  agunst  by  the  policy  sued  on  was  the 
same  which  the  libelant  was  adjudged  liable  for 
on  its  policy  to  Melcher.  The  pohcy  of  the  re- 
spondent in  this  suit,  although,  in  subetanoe,  a 
re-insurance,  was  not  so  in  form.  It  did  not  de- 
scribe the  ri^  by  reference  to  the  policy  of  The 
Ocean  Company,  so  that  the  identity  between 
the  two  could  be  ascertained  by  mere  compari- 
son. It  did  not,  in  fact,  allude  to  any  such 
policy.  The  risk  is  described,  solely,  by  words 
descriptive  of  the  property  insured,  without  a 
definition  of  the  interest  of  the  assured.  It  be- 
came necessary,  therefore,  to  aver  the  identity 
of  the  two  insurances.  This  the  libel  does.  But, 
as  it  is  denied  in  the  answer,  it  became  neoea- 
sary  to  prove  it.  The  finding  of  facts,  however, 
in  the  cb-cuit  court,  does  not  assert  it  It  con- 
tains other  facts  bearing  on  the  question.  But 
the  conclusion  itself  is  stated,  not  as  a  faci,  bat 
as  a  conclusion  of  law,  from  the  facts  found; 
the  facts  and  the  conclusions  of  law  having  been 
separately  stated,  as  expressly  required  by  the 
Act  of  Congress.  The  first  conclusion  oi  law. 
in  die  statement  made  by  the  circuit  court,  is 
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tint  "  The  Son  Company's  policy  covers  the 
Rotterdam  charter." 

The  question,  therefore,  presented  to  us  on 
tfai»  appeal  is,  not  whether  that  mi^t  be  true 
ss  a  condudon  of  fact  from  the  circumstances 
stated  in  the  findings  of  fact,  but  whether,  upon 
tlK  facts  found,  it  must  be  true  as  matter  of 
hw. 

The  distinction  is  obvioos  and  important. 
The  drcnmslances  in  evidence  might  be  such, 
that  a  Jury,  or  a  court  sitting  to  try  the  case 
without  a  Jury  would  believe,  as  the  more  rea^ 
wnable  probability,  according  to  the  ordinary 
and  observed  course  of  human  conduct,  that 
the  fact  disputed  had  or  had  not  actually  taken 
place;  and  In  that  case  the  inference  would  be 
one  at  fad.    On  the  other  hand,  the  facts  found 
ndgfat  be  such  as  to  be,  in  point  of  law,  incon- 
ASeat  with  any  supposition,  except  that  of 
tlie  existence  or  non-eustence  of  the  fact  in  con- 
tioTeisy;  in  which  case  the  conclusion  is  neces- 
atry,  independently  of  anv  belief  based  upon 
wlnt  is  more  or  less  probable,  because  the  law 
declares  the  uniform  effect  of  such  a  state  and 
cunditJon  of    circumstances.    The  difference 
is  between  presumptions  of  fact  and  rebuttable 
presomptions  of  law,  or  pre*umptione$Juri*  tan- 
Ana,  as  distinguished  from  pretumpHontt  juris 
tide  jure,  according  to  the  classification  of  Best 
(Law  of  £v.,  sec.  814,  4th  English  ed.),  who 
atstes  the  practical  test  for  distingnishing  them 
thus:  sec.  8%.     "Where  a  presumption  of  law 
is  disregarded  by  a  Jury,  a  new  trial  will  be 
^sntedec  debitojuttitia;  butwherethe  presump- 
tion disregarded  is  only  one  of  fact,  however 
strone  or  obvious,  the  granting  a  new  trial  is  at 
the  dbcretion  of  the  court  in  banc." 
_  In  other  words,  when  the  testimony  has  been 
sifted  and  weiidied.and  the  actual  circumstances 
of  the  transBcnon  stated  in  a  connected  form,  the 
law,  by  means  of  its  presumptions,  determines 
whether  they  establish  such  a  relation  between 
the  parties  as  to  give  rise  to  reciprocal  rights 
and  obligations,  and  if  so,  what  legal  conse- 
qoences  have  foQowed.    The  issue  to  be  deter- 
nined  may  be  one,  in  form,  merely  of  fact,  as 
whether  a  particular  contract  was  made,  or 
iriiether  one  or  both  of  the  parties  have  been 
gnflty  of  neg^gence.  The  circumstances  of  the 
entire  transacoon  having  been  ascertained  and 
Mated, the  issue  is  determined  bv  the  interpreta- 
tion which  the  law  puts  upon  them.  This  is  an 
oflice  quite  distinct  from  ascertaining  the  cir- 
eomstancea  themselves  by  the  process  of  reduc- 
SoB  from  the  original  mass  of  evidence.    It  in- 
volves only  a  connderation  of  the  facts  as  found, 
in  their  relation  to  each  other,  in  view  of  fixed 
legal  presomptions,  in  order  to  determine  and 
dedare  tbe  effect  to  be  given  to  them  as  a  con- 
nected whole. 

This  is  tbe  same  rule  which,  after  much  con- 
rideratioa,  was  established  in  the  case  of  U.  S. 
r.  Pu^,  «0  U.  8.,  966  [XXV.,  822],  in  refer- 
SBce  to  tlie  examination  of  the  judgments  of 
Ae  Court  of  Claims,  and  which  we  reiterate 
here,  as  equally  applicable  to  appeals  from  the 
deetcea  in  adiniralty  of  the  Cticuit  Courts  of 
Oe  United  States  under  the  Act  of  187S  [18 
Slat  at  L. ,  815].  In  that  case,  one  of  the  issues 
to  be  detennined  was,  whether  the  proceeds  of 
the  sale  of  tbe  captured  property  belonging  to 
the  claimant  had  been  ptud  into  the  Treasury. 
So  direct  pnoof  to  that  effect  had  been  given, 
Seen  OiTo. 


but  if  shown  at  all,  it  was  bv  way  of  infermoe 
from  certain  circumstantial  facts  which  had 
been  established  by  the  evidence,  which  were 
set  forth  in  thefinoingof  the  court  below.  The 
(7At^<7iM(ifl«  said,  upon  this  point:  "Confessed- 
ly, vie  court  has  fotmd  all  the  facts  which  have 
been  directly  established  bv  the  evidence.  These 
facts  are  not  evidence  in  the  sense  that  evidence 
means  the  statements  of  witnesses  or  docimients 
produced  in  court  for  inspection.  They  are  the 
results  of  evidence,  and  whether  they  establish 
the  ultimate  fact  to  be  reached  is,  if  a  question 
of  fact  at  all,  to  say  the  least,  in  the  nature  of 
a  question  of  law.  If  what  has  been  found  is, 
in  the  absence  of  anything  to  the  contrary,  Uie 
legal  equivalent  of  a  direct  finding  that  the  pro- 
ceeds of  this  claimant's  property  have  been  paid 
into  the  Treasury,  the  judgment  is  right;  other- 
wise, it  is  wrong.  The  inquiry  thos  presented 
is  as  to  the  legal  effect  of  facta  proved,  not  of 
the  evidence  given  to  make  the  proof,  etc 
*  •  •  The  rule  relieves  us  from  the  necessity 
of  considering  the  evidence  at  all,  and  confines 
our  attention  to  the  legal  effect  upon  the  rights 
of  the  parties  of  the  facts  proven  as  th^  have 
been  sent  up  from  tbe  court  below.  In  this 
way,  the  waght  of  the  evidence  is  left  for  the 
sole  oonsidenration  of  tiie  court  below;  but  the 
ultimate  effect  of  the  facts,  which  the  direct 
evidence  has  established,  is  left  open  for  review 
here  on  appeaL" 

Tried  according  to  this  standard,  we  are  quite 
dear  that  the  conclusion  under  examination 
cannot  be  sustained. 

The  facts,  material  to  the  point  and  which,in 
our  opinion,  justify  and  require  this  result,  are 
as  follows : 

The  language  of  the  policy  sued  on,  descrip 
tive  of  die  risk  assumed,  is,  "$6,6S0on  charter, 
$2,650  on  primaee,  and  |l,60O  on  property  on 
board  ship  C.  8.  Pennell,  at  ana  from  New 
York  to  San  Francisco."  The  inoposal  for  this 
insurance  was  made  March  28, 1804,  by  letter. 
The  vessd,  at  that  time  lying  at  New  Tork,had 
beoi  previously  diartered  to  her  full  capadty 
for  a  voyage  from  New  York  to  San  Francisco, 
of  which  lx>th  Companies  had  knowledge;  and 
on  January  80, 1864,  was  chartered  by  Mielcher, 
her  master,  to  the  Peruvian  6ovemment,by  the 
terms  of  which  charter  she  was  to  sail  from  New 
York  on  or  before  June  1, 1864,  to  San  Fran- 
cisco, and  thence  proceed,  with  all  convenient 
dispatch,  to  Callao,  Peru;  and  from  thence,  if 
on  mspection  she  should  be  found  well  condi- 
tioned for  the  voyage,  to  the  Chincha  Islands 
for  a  cargo  of  guano  to  be  taken  to  Hamburg 
or  Rotterdam.  Of  this  second  charter  Tbe 
Ocean  Company  had  full  knowledge,  having, 
on  February  5, 1864,  insured  to  Pennell,  a  pcurt 
owner,  his  interest  in  both  the  ship  and  this 
charter  on  the  voyage  described  as  "  At  and 
from  New  Yoi^,  to,  at  and  from  San  Frandsco, 
Callao  and  the  Chinchas."  And  on  March  20, 
1864,Mclcher,  one  dg^tli  owner  and  master.by 
letter  to  his  agent.  Sawyer,  directed  the  latter 
to  insure  his  interest  in  the  ship  and  bothchai^ 
ters,  specifically  describing  them,  and  prinuuze 
and  personal  diects  on  board.  Mwyer,  exhib- 
iting this  letter  to  The  Ocean  Company,  and  ex- 
plaining fully  the  drcimistances,  mat  Company 
issued  one  policy  to  Helcher,  describing  tte 
risk  in  the  same  wcvds  as  those  used  in  the  pet- 
icy  sued;  and  by  a  separate  policy  insiued 
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$8,000  on  his  interest  in  the  ship  daring  the 
'Whole  TOyage,  described  as  "At  and  from  New 
York,  to,  at  and  from  San  Francisco  and  Cliin- 
chas,  wlUi  usual  liberties  at  Callao,  to  her  port 
of  advice  and  discharge  in  Eiu-ope." 

The  letter  of  March  33, 18e4,from  The  Ocean 
Company  to  The  Sun  Company,  containing  the 
return  oi  tbe  insurance  involved  in  this  suit,  in- 
cluded two  others,  both  of  which  were  accepted, 
one  of  (5,000  "On  charter  of  Ship  Charles  S. 
Pennell  at  and  from  New  York,  to,  at  and  from 
San  Francisco  and  Callao  to  Chinchas  ;"  the 
other,  a  war  risk  only  of  $5,000  on  the  8hip,on 
voyage  described  in  the  same  words.  The  cor- 
respondence between  the  Companies  on  the  sub- 
ject, at  the  time  these  risks  were  assumed,  un- 
doubtedly contains  a  reference  to  the  voyage 
from  New  York  to  San  Francisco,  and  thence 
to  Callao  and  Chinchas,  and  of  two  insurances 
on  charter,  in  one  of  which  the  voyage  is  de- 
scribed as  including  New  York  and  Chinclias 
OKI  San  Francisco  and  Callao,  and  in  the  other, 
from  New  York  to  San  Francisco;  but  there  is 
nothing  which  indicates,  with  any  conclusive 
force,  mat  there  were  two  distinct  charters;  and 
certainlv  nothing  to  indicate  that  there  was  one 
which  included  the  return  voyage  from  the 
Chinchas  to  Rotterdam.  And  in  respect  to  the 
latter,  it  is  found,  as  a  fact,  that  "The  Sun  Com- 
pany had  no  other  knowledge  of  the  existence 
of  the  Rotterdam  charter  than  such  as  is  to  be 
inferred  from  the  correspondence,"  which,  as 
we  have  just  stated  and  as  must  appear  from  the 
full  text  of  the  letters  set  out  in  the  findings, 
communicated  no  knowledge  of  such  a  chaiter 
whatever. 

It  will  not  suffice  to  say,  as  was  said  in  argu- 
ment, that  the  language  of  the  correspondence 
and  of  the  three  contemporaneous  insurances 
was  such  as  to  give  The  Sun  Company  notice 
of  a  voyage  and  charter  beyond  San  Fnncisco, 
as  well  as  of  one  to  that  Port  from  New  York, 
and  that  they  must  include  distinct  interests, 
so  that,  upon  inqxiiry,  it  might  have  become 
informed  of  all  the  particulars  of  the  Rotter- 
dam charters.  For  the  question  is  not  one 
of  notice  sufficient  to  suggest  further  inquiry, 
and  of  due  diligence  in  prosecuting  it,  disregard 
of  which  may  be  alleged  as  laches;  but  whether 
the  minds  of  the  parties  in  Fact  met  in  a  common 
imderstanding,  so  as  to  consummate  the  con- 
tract sued  on.  And  to  show  that,  it  was  neces- 
sary [to]  prove,  in  the  absence  of  express  words, 
and  to  resolve  the  ambiguity  arising  upon  the 
evidence,  that  from  the  circumstances,  in  point 
of  fact.  The  Sun  Company  must  have  intended 
to  insure  an  interest  in  the  Rotterdam  charter. 
Proof  of  its  actual  knowledge  that  such  a  char- 
ter was  in  existence,  would  oe  only  one  step  in 
that  direction,  and  even  that  is  wanting.  Had 
it  been  supplied,  the  burden  of  proof  would 
have  still  remained  with  the  libwmt  to  show 
that  it  was  meant  by  both  parties  to  describe 
that  particular  risk,  imder  an  insurance  upon  a 
charter  during  a  voyage  described  as  at  and 
from  New  York  to  Sim  Francisco. 

It  is  admitted  that  the  language  of  the  policy 
does  not  of  itself  import  an  insurance  of  a  char- 
ter beyond  one  dunng  the  voyage  described. 
Prima  faeie,  indeed,  it  describes  a  charter  ter- 
minating with  that  voyage,  and  not  beyond. 
In  the  action  brought  by  Melcher  against  The 
Ocean  Company  in  Maine,  and  determined  in 
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the  Supreme  Court  of  that  State,  it  was  claimed 
by  the  defendant  that  the  language  of  the  policy 
conclusively  described  a  clutrter-par^  limitea 
to  the  description  of  the  voyage,  and  that  proof 
was  not  admissible  to  show  that  any  other  existed 
and  was  the  one  meant  And  it  was  hdd  in  tl^t 
case,  in  substance,  that  without  such  proof  tbere 
could  be  no  recovery;  but  that,  inasmuch  as  a 
description  of  the  voyage  during  which  the  risk 
was  insured  did  not,  necessarily,  determine  the 
extent  of  the  charter-party  under  which  the 
freight  was  to  be  earned,  it  appearing  from 
extnnsic  evidence  that  two  charter-parttoB  ex- 
isted to  which  the  insurance  might  apply,  a 
latent  ambiguity  was  disclosed  which  was  sus- 
ceptible of  explanation  by  parol  evidence .  And, 
accordingly,  upon  proof  of  the  communications 
between  Melcher  and  The  Ocean  Company,  not 
made  known  at  any  time  to  The  Sun  Company, 
the  former  was  adjudged  to  have  insurea,  by 
its  policy,  his  interest  in  the  Rotterdam  charter. 
Without  that  proof,  he  must  have  failed  in  his 
litigation.  It  cannot  be  claimed  that  such  {voof 
is  admissible  to  explain  the  contract  of  the  ^>- 
pellant 

Nor  is  the  liability  of  the  latter  affected  by 
the  fact  that  its  policy  Is  one  of  re-insurance  in 
fact;  nor  by  the  circumstance  that  it  aided  in 
the  maintenance  of  the  defense  in  the  suit 
against  The  Ocean  Company;  nor  by  the  result 
and  judgment  in  that  action. 

The  policy,  although  are-insurance,  is  a  ood- 
tract,  which,  like  others,  must  be  construed  ac- 
cording to  its  terms,  and  the  same  ambiguity 
arises  m  respect  to  it  that  was  fbund  to  enst  in 
respect  to  the  original  insorance.  The  Son 
Company,  in  maintaining  the  defense  in  aid  of 
The  Ocean  Company,  that  the  policy  of  the  lat- 
ter did  not  cover  an  insurance  of  Melcher's  in- 
terest in  the  Rotterdam  charter,  maintained  also, 
what  it  has  continued  to  do  in  this  suit,  its  own 
defense  against  the  changed  claim  of  The  Ooeaa 
Company  which  the  latter  now  asserts,  with  the 
advantage  that  its  defense  cannot  be  overcome 
by  proof  of  explanations  outside  of  the  policy 
itself,  such  as  defeated  the  libelant  in  its  contest 
with  Melcher.  And  the  judgment  rendered  in 
favor  of  Uie  latter,  upon  the  point  in  question, 
as  to  what  was  in  fact  the  contract  made  with 
him  by  The  Ocean  Company,  is  no  adjudication 
against  the  appellant,  as  to  what  is  the  contract 
between  the  i»rties  to  this  suit;  for,  it  is  only 
upon  the  presupposition  of  the  identity  of  we 
subject-matter  of  the  two  contracts,  that  it  could 
be  pretended  that  the  judgment  against  Tlie 
Ocean  Company  would  be  admissible  in  evi- 
dence, for  any  purpose  material  here,  f^ninst 
The  Sun  Company.  To  admit  it  as  evidence 
of  that  identity  is  a  pure  petitio  prineipii.  Ac- 
cordingly, it  was  an  additional  and  substantive 
error  in  the  circuit  court  to  find,  as  a  conclaaion 
of  law,  as  it  did,  that  "  The  judgment  in  tbs 
Maine  court  against  The  Ocean  Company  te  con- 
clusive upon  tne  issues  there  made  and  decided, 
and  binds  The  Sun."  It  was,  o^  conrse,  oon- 
clusive  upon  The  Ocean  Company,  bnt  was  not 
even  admissible  in  evidence  agamst  The  Stm 
Company,  without  prior  proof  that  the  policy 
of  the  latter  Company  was  intended  to  cover 
the  Rotterdam  charter. 

Much  reliance  is  placed,  in  argument  in  sup- 
port of  this  contention  on  the  part  of  the  lib«- 
ant,  upon  the  circumstance,  stated  in  the  flnd- 
/^-^    M7  r.SL 
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ingv  of  fact  that: "  The  loss  under  the  risk  taken 
in  favor  of  Charles  8.  Pennell,  both  on  the  ship 
and  Rotterdam  charter,  was  paid  by  The  Sun 
Crampany,  without  obiection,  October  28, 186S, 
and  Uaf  5, 1866."  These  losses  were  paid  on 
die  two  uuurances  effected  contemporaneousl  v 
with  ttist  sued  on  in  this  proceeding,  In  which 
the  voyage  described  was,  "  At  and  from  New 
York,to,  at  and  from  San  Francisco  and  (to)  Cal- 
ho  to  Chinchas."  But,  at  most,  this  only  gives 
rise  to  an  inference  that  these  two  insurances 
vers  intended  to  cover  some  charter,  other  than 
the  ooefrom  New  York  to  San  Francisco,  and 
ntdeed,  is  not  conclusive  as  to  that.  It  certainly 
does  not  establish,  even  in  respect  to  them,  that 
they  were  understood,  at  the  tmie  the  insurances 
were  effected,  to  cover  a  risk  upon  an  interest  in 
the  Rotterdam  charter,  or  anycfaarter  in  force 
daring  the  vovage  from  New  York  to  San  Fran- 
etico;  much  less,  can  it  be  said,  that  any  ad- 
ndaaioa  can  be  implied,  from  such  payment, 
that  the  risk,  descnoed  as  upon  ship  and  char- 
ter during  the  extended  voyage  to  Callao  and 
the  Chindias,  although  described  as  commenc- 
ing at  New  York,  was  identical,  so  far  as  the 
mrter  was  concerned,  with  that  in  the  policy 
ned  on,  in  which  the  voyage  is  described  as 
fRMD  New  York  to  San  Francisco.  In  any  as- 
pect, the  drcumstance  relied  on  is  merely  argu- 
mentative. The  Sun  Company  may  have  maide 
the  payment  inadvertently,  without  consider- 
ition  of  its  strict  rights.  It  certainly  is  not 
coDclnsive  as  an  admission  of  liability  in  this 
case,  for  it  has  no  element  of  estoppel,  and  to  jus- 
tify the  conclusion  of  law  sought  to  be  drawn 
from  it,  would  be  to  give  it  that  effect. 

The  fact  that  The  Sun  Company  participated 
in  the  defense  of  the  Ocean  Company  in  the  ac- 
tion brought  by  Melcher,  and  the  communica- 
ticms  between  the  Companies  in  respect  to  it,  so 
far  as  they  are  set  out  in  the  findings  of  fact, 
ate,  in  our  opinion,  equally  without  effect,  and 
do  not  amount  either  to  an  admission  of  liability 
or  to  an  agreement  to  be  bound  bv  the  result  of 
that  litigation;  and  having  carefull;^  considered 
dl  the  circumstances  found  and  reued  on,  with- 
oot  further  special  mention  of  them,  we  are 
ooDstrained  to  say  that  they  do  not,  either  singly 
or  together,  sustain  the  conclusion  that  "  The 
Son  Company's  policy  covers  the  Rotterdam 
dtaiter." 

This  conclusion  is,  in  our  opinion,  greatly 
atiengtbened  by  the  consideration  of  other  facts 
•at  out  in  the  finding,  which,  while  they  tend  to 
ahow  thst.as  a  matter  of  fact,  The  Sun  Company 
did  not  intend  to  re-insure  Hel  Cher's  interest  in 
the  Rottodam  charter,  furnished  also  a  distinct 
gnond  of  defense,  as  matter  of  law,  if  the  fact 
Bad  been  otherwise,  and  negative  the  second 
eoOfduaioD  of  law  annoimced  by  the  circuit 
Gout,  that  "  The  policy  is  not  void  because  of 
anciHiceataiiait  by  The  Ocean  Company." 

nut  aitoation  was  this:  there  were  two  con- 
eoneat  charters  on  the  ship,  both  which  were 
inatod  as  in  force  during  the  one  voyage  from 
Smm  York  to  San  Francisco,  in  the  course  of 
vhicfa  die  was  lost.  The  first  charter  covered 
a  fall  cargo,  and  no  additional  freight  could  be 
Aanitaneooaly  earned  under'the  second,  for  no 
pan  at  the  cai^  contemplated  by  it  oould  be 
OB  bond  tiU  after  the  voyage  under  the  first 
dMrta  had  heen  completed.  In  case  of  loss 
dnring  that  voyage,  consequently,  there  could 
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be  no  salvage  of  freight  applicable  to  the  sec- 
ond charter.  Melcher  was  master,  and  owner 
of  one  eighth  of  the  ship.  On  March  30,  1864, 
he  instructed  his  agent,  Sawyer,  by  letter  shown 
to  The  Ocean  Company,  to  effect  insurance 'on 
his  behalf  against  war  risk  on  ship,  and  gener- 
ally on  hia  interest  in  both  charters  specifically, 
besides  primage,  and  on  his  personal  effects, 
amounting  in  all  to  $10,425,  and  in  the  same 
letter  said:  "  I  think  you  had  better  put  $5,000 
or  $6,000  more  marine  risk  in  case  I  would  lose 
the  ship."  The  Ocean  Company  accepted  the 
risk  on  the  Rotterdam  charter,  primage,  and 
personal  effects  to  San  Francisco,  and  on  the 
same  day  insured  the  master  for  $8,000  on  his 
interest  in  the  ship  during  the  whole  of  her  voy- 
a^,  describing  the  duration  and  locality  of  the 
risk  as  "  At  and  from  New  York,  to,  at  and 
from  San  Francisco  and  Chinchas,  with  usual 
liberties  at  Callao,  to  herport  of  advice  and 
discharge  in  Europe."  This  latter  insurance 
was  not  made  known  to  The  Sun  Company,  nor 
was  it  informed  of  any  of  the  communicationB 
that  had  taken  place  between  The  Ocean  Com- 
panv  and  Melcher,  including  the  contents  of 
the  letter  to  Sawyer. 

It  thus  appears  that,  at  the  time  of  the  loss, 
Melcher  had  insurance  on  two  concurrent  char- 
ters and  his  primage  thereon  during  one  voyage, 
being  insured,  besides  his  interest  in  the  sblp, 
on  double  the  amount  of  its  possible  earnings 
of  freight  for  one  voyage.-  This  fact  was  known 
to  The  Ocean  Company  at  the  time,  and  was 
not  communicated  by  it  to  The  Sun  Company, 
which  was  without  other  knowledge  upon  tne 
subject,  and  executed  its  policy  to  The  Ocean 
Company  in  ignorance  of  it. 

That  knowledge  of  the  circumstance  was  ma- 
terial and  important  to  the  underwriter  as  like- 
ly to  influence  his  judgment  in  accepting  the 
risk,  we  think,  is  so  manifest  to  common  rea- 
son as  to  need  no  proof  of  usage  or  opinion 
among  those  engaged  in  the  business.  It  was  a 
flagrant  case  of  over  insurance  upon  its  face, 
and  made  it  the  pecuniary  interest  of  the  master 
in  charge  of  the  ship  to  forego  and  neglect  the 
duty  which  he  owed  to  all  interested  in  her 
safety.  Had  it  been  known,  it  is  reasonable  to 
believe  that  a  prudent  underwriter  would  not 
have  accepted  the  proposal  as  made,  and, where 
the  fact  of  the  contract  is  in  dispute,  as  here, 
corroborates  the  denial  of  the  appellants.  The 
concealment,  whether  intentional  or  inadvert- 
ent, we  have  no  hesitation  in  saying,  avoids  the 
policy,  if  actually  intended  to  cover  Hie  risk  for 
which  the  claim  is  made. 

In  respect  to  the  duty  of  disclosing  all  ma- 
terial facts,  the  case  of  re-insurance  does  not 
differ  from  that  of  an  ori^nal  insurance.  The 
obligation  in  both  cases  is  one  nbenimcs^fidei. 
The  duty  of  communication,  indeed,  is  inde- 
pendent of  the  intention,  and  is  violated  by  the 
fact  of  concetdment  even  where  there  is  no  de- 
sign to  deceive.  The  exaction  of  information 
in  some  instances  may  be  greater  in  a  case  of 
re-insurance  than  as  Mtween  the  parties  to  an 
original  insurance.  In  the  former,  the  party 
seeking  to  shift  the  risk  he  has  taken,  is  bound 
to  communicate  his  knowledge  of  the  character 
of  the  original  insured,  where  such  information 
would  be  likely  to  influence  the  judgment  of 
an  underwriter,  while  in  the  latter,  the  party, 
in  the  language  of  Bronson,  J.,  in  the  case  of 
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the  y.  T.  Bomrg  Fire  Ini.  Oa.  v.  K.  7.  Firt  In*. 
Oo..n  Wend.,  86»-8«7,  is  "Not bound,  nor 
could  It  be  expected  that  he  should  speak  evil 
of  himself." 

Mr.  Duer  (Lect.  18,  pt  1,  sec.  18;  8  Ins.,  , 
states  as  a  put  of  the  rule,  the  foUowing  prop- 
osition: 

"Sec.  IS.  The  assured  will  not  be  allowed  to 
protect  himself  against  the  cliarge  of  an  undue 
concealment,  bv  evidence  that  he  had  disclosed 
to  the  tinderwrfters,  in  general  terms,  the  infor- 
mation that  he  possessed.  Where  his  own  in- 
formation is  ai>eciflc,  it  must  be  communicated 
in  the  terms  in  which  it  was  received.  General 
terms  may  include  the  truth,  but  may  fall  to 
coDvej  h  with  its  proper  force  and  in  all  its  ex- 
tent. Nor  win  the  assdred  be  permitted  to  urge, 
as  an  excuse  for  his  omission  to  communicate 
material  facts,  that  they  were  actnally  Imown 
to  the  underwriters,  unless  it  appears  that  their 
loiowledge  was  as  particular  and  full  as  bis  own 
Informanon.  It  is  the  duty  of  the  assured  to 
place  the  underwriter  in  the  same  situation  as 
himself;  to  give  to  him  the  same  means  and  op- 
portunity of  Judging  of  the  value  of  the  rislu; 
and  when  any  circumstance  is  withheld,  how- 
ever sUght  and  immaterial  it  may  have  seemed 
to  himself,  that,  if  disclosed,  would  probably 
have  influenced  the  terms  of  the  insurance,  the 
concealment  vitiates  the  policv." 

This  statement  is  sust^ed  by  the  authorities 
cited:  Ely  v.  Hattett,  2  Cai.,  67;  Jfotei  v.  Ini. 
Oo.,  1  Wash.  (C.  C),  885  and,  hi  our  opinion, 
is  a  necessary  deduction  from  the  nature  and 
spirit  of  the  contract  of  insurance.  It  applies 
with  peculiar  force  in  the  present  case,  as  every 
sentence  of  Uie  rule  is  a  condemnation  of  The 
Ocean  Insurance  Companv  in  imposing  upon 
the  appellant  the  whole  risk  of  the  insurance, 
without  communicating  its  knowledge  of  the 
circumstances,  which  might  have  made  the  lat- 
ter as  unwilling  to  assume  it  as  they  seem  to 
have  made  the  former  unwilling  to  retain  even 
a  share  of  it 

Ilbr  the»e  reaiont  and  vtithout  painnf  upon 
other  gueetiom  diteutted,  tfie  decree  of  the  (Xtiitii 
Oowrt  i*  rewrted  and  the  eatue  remanded,  viith 
direetiont  to  enter  a  decree  ditmiming  the  libel; 
and  it  i$,  aeeordingly,  to  ordered. 

Mr.  Juetiee  Miller  dissenting: 

I  do  not  concur  in  the  opinion  of  the  court. 

It  proceeds,  as  I  think,  upon  an  erroneous 
view  of  the  principles  of  re-insurance. 

It  places  the  re-lnsurer  in  the  exact  condition 
of  a  joint  insurer,  or  of  an  original  insurer  of 
the  risk  of  the  partyflrst  insured. 

In  point  of  fact.  The  Sun  Company  insured 
The  Ocean  C!ompany  against  the  risk  which  the 
latter  Incurred  by  its  policies,  and  unless  there 
was  misrepresentation,  fraud  or  intentional  con- 
cealment by  the  Ocean  Company,  The  Sun  Com- 
pany should  pay  the  loss  which  the  other  sus- 
tained,and  against  the  hazard  of  which  it  agreed 
to  insure  The  Ocean  Compenv. 

The  long  course  of  dealing  between  the  two 
Companies  showed  that  The  Sun  Company  was 
in  the  habit  of  re-insuring  for  The  Ocean  Com- 
pany without  inquiry  into  the  particulars  of  the 
risk,  and  in  this  case  there  was  no  reason  for 
any  special  commtmication  of  the  circumstances 
of  the  risk  by  The  Ocean  to  The  Sun  Companv. 

I  am  authorized  to  say  that  the  Ohitf  Jiuttet 
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cUms  in  Otett  favor  against  the  United  States. 
In  thU  action  the  defendants  appeared  and  de- 
fended, and  Judgment  was  rendered  against 
them  npon  a  Terdfct  for  |9,18S.  18.  Upon  a  writ 
of  error,  issued  out  of  tUs  court,  this  Judgment 
was  affirmed,  npon  grounds  wldch  apMar  in 
the  report  of  the  case.  Stanton  v.  mnUny, 
83U.  8.,648rXXni.,  988]. 

Snbaeauenuy,  in  1877,  the  plaintiff  in  error 
brought  nis  action  upon  this  judgment  against 
the  defendants,  in  the  Superior  Court  for  New 
London  County,  Connecticut,  where  they  re- 
dded, in  <Hder  to  obtain  Judgment  and  execu- 
tion thereof  in  that  State. 

Thereupon  Stanton  and  Palmer,  the  defend- 
tnts  thereto,  filed  their  petition  in  equity  in  the 
aaate  court,  the  object  and  prayer  of  wtiich  were 
to  obtain  a  perpetual  injunction,  restraining  the 
pUotiff  from  prosecnung  his  action  upon  that 
jw^ment,  or  nom  in  any  manner  enforcing  it 
uiinst  the  petitioneis,  upon  the  payment  by 
t&em  of  $2,296.29,  which  they  allege  was  as 
much  as  he  was  equitably  entitled  to  on  account 
(A  the  causes  of  action,  on  which  the  Judgment 
bid  been  rendered. 

The  grounds  of  rdief ,  alleged  in  this  petition, 
may  be  shortly  but  sufficiently  stated,  as  f  ol- 
knra,  tiz..-  that  the  claim  in  question  was  for 
cnllecting  from  the  United  States  the  sum  of 
t4S,t8S.91,  xmder  a  special  written  agreement 
rar  a  compensation  to  Atkinson  of  five  per  cent 
on  that  amount,  the  existence  of  which  was  well 
known  to  the  plaintiff  in  error  when  he  brought 
Ua  suit  in  the  Supreme  Court  of  the  District 
of  Columbia;  tliat  when  Embry,  as  admlnis- 
tator  of  Atkinson,  first  presented  the  account 
to  the  petitioners  for  payment,  it  was  for 
tt,290.39,  being  at  that  rate;  that  Stanton  and 
Palmer,  claiming  to  have  a  good  defense  against 
it,  dedfaied  to  pay  it,  when  Embry  thereupon 
bno^t  suit  for  tliat  amount,  in  Connecticut, 
in  1^,  which  he  discontinued  in  1872,  and, 
during  ita  pendency,  brought  the  action  in 
vUdi  the  judgment  complained  of  was  ren- 
dered, in  which  he  ignoreid  the  special  agree- 
mtnt,  and  sued  upon  a  quantum  meruit;  that 
Pahner,  one  of  the  defendants,  at  the  time  of 
the  trial,  waa  absent  from  the  District  of  Co- 
lambb,  and  was  not  notified  of  the  day  of  trial 
h  tfane  to  be  present;  tliat  Stanton,  though  pres- 
ent in  Washington  at  the  time,  was  unable  to 
Utend  the  trial  on  account  of  sickness;  that 
■iace  the  trial,  Stanton,  on  examination,  had 
fonod  amoDX  his  papers  two  letters  from  At- 
tisam,  in  iraich  the  latter  expressly  acknowl- 
edged the  existence  of  the  special  contract  for 
fees  at  five  per  cent,  as  claimed,  but  they  were 
diaoovered  too  late  for  use  on  the  trial;  and  that 
Entbiy,  in  suppressing  his  knowledge  of  the 
oMinoe  of  this  contract  and  in  procuring  a 
Judgment  for  a  larger  sum.  was  guilty  of  fraud, 
«kich  made  it  ineouitable  in  him  to  enforce  the 
jodgment  to  its  foH  extent 

A  Moenl  demurrer  to  lids  petition  was  re- 
xrvM  to  the  Supreme  Court  of  Errors  of  Con- 
accent  for  its  aavice  and  was  ovetmled;  that 
eoort  bduK  of  opinion  that  the  petition  was 
nflciait.  Ua  decision  ia reported  m  48  Ooim., 
Bitreating  tbe  case  made  in  the  petition  as  one 
wjwd  in  procuring  an  unjust  Judgment,  ad- 
■ntted  by  the  demurrer. 

Ine  defendant,  Embry,  then  filed  his  answer 
to  the  petition,  in  which  he  denied  that  he  made 
Se«nOTTO. 


made  out  the  account  as  originally  presented  at 
the  rate  of  five  per  cent  on  the  amount  col- 
lected, to  conform  to  any  agreement  between 
the  parties,  but  because  he  found  from  Atkin- 
son's, books  that  he  had  charged  at  that  rate  in 
other  cases,  and  without  considering  the  differ- 
ence of  value  in  the  services  rendered  in  them; 
and  that  Atkinson  kept  no  copies  of  the  letters 
written  to  the  petitioners.  He  claims  that  the 
questions,  whether  there  was  any  contract  be- 
tween the  parties  and,  if  so,  what  were  its  terms, 
were  fuUy  tried  and  finally  decided  in  the  ac- 
tion which  resulted  in  the  judgment  complained 
of,  and  which  he  sets  up  as  an  estoppel.  He 
denies  that  he  then  or  at  any  time  knew  of  any 
contract  between  the  parties  as  to  fees,  and 
claims  that  if  the  defendants  failed  in  that  ac- 
tion to  substantiate  a  defense,  it  was  through 
their  own  laches,  and  not  by  reason  of  any 
fraud  on  his  part. 

In  accordance  with  the  practice  in  that  State, 
the  cause  was  referred  to  a  committee,  whose 
rqx>rt  of  the  facts  constitutes  part  of  the  rec- 
ord, from  which  the  following  extract  is  token: 

'  'At  (the  time  of)  the  trial  of  this  case  at  Wash- 
ington, neither  Mr.  Stanton  nor  Palmer  were 
present  in  court.  Mr.  Palmer  was  at  Stoning- 
ton ;  his  attendance  might  have  been  secured  by 
reasonable  diligence,  u  such  attendance  bad 
l>een  deemed  very  important.  Mr.  Stanton  was 
ill  at  his  hotel  in  Washington,  too  ill  to  attend 
the  trial.  His  counsel  asked  for  a  postpone- 
ment on  that  account,  but  no  affidavit  was  of- 
fered in  support  of  the  motion,  and  it  was  de- 
nied. The  petitioner's  counsel  appears  to  have 
been  content  to  proceed  with  the  trial  in  the  ab- 
sence of  his  clients.  He  had  full,  and  as  it 
turned  out,  undue  confidence  in  the  legal  de- 
fenses, which  appear  by  the  record  to  have  been 
set  up  at  the  trial,  and  took  it  for  granted  tliat 
in  no  event  could  more  be  recovered  than 
12,296.29.  The  letters  of  Mr  Atkinson  of  Feb-' 
ruary  18,  1870,  and  May  7,  1870,  recognizing 
the  special  agreement  for  five  per  cent  on  claim 
D  were  not  in  Washington  at  the  trial  there; 
they  were  received  by  Mr.  Stanton,  the  active 
partner,  at  a  time  when  his  mind  was  much  de- 
pressed; they  were  stored  for  safe-keeping  at 
his  home  in  Stonington,  Connecticut,  and  the 
contentshad  escaped  his  recollection;  they  were 
not  found  by  him  until  after  the  trial  and  dis- 
posal of  the  case  at  the  General  Term. 

After  the  commencement  of  the  suit  at  Wash- 
ington, he  made  search  for  all  letters  and  pa- 
pets  relating  to  the  case,  and  placed  in  posses- 
sion of  his  counsel  such  as  he  found;  and  he 
then  supposed  that  he  had  found  and  placed  in 
the  hands  of  counsel  all  the  letters  and  papers 
pertaining  to  the  matters  in  suit.  As  bearing 
on  the  question  how  it  happened  that  these  let- 
ters escaped  the  recollection  of  Mr.  Stanton,  it 
appears  that,  for  several  reasons,  the  attention  of 
the  petitioners  was  not  alive  to  the  importance 
of  being  prepared  at  the  trial  in  Washington 
with  the  proof  of  the  special  agreement  which 
the  letters  furnished:  1.  Because  the  petition- 
ers took  it  for  granted  that  the  full  extent  of 
the  plaintlfF's  claim  at  the  trial  would  be 
$2,296.29,  that  being  the  amount  of  the  daim 
D,  presented  through  Mr.  Pratt;  and  it  did  not 
occur  to  them  that  a  larger  amount  might  be 
claimed  under  the  guan&tn  merv.it  count.  2. 
Because  their  counsel  had  undue  confidence  in 
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legal  defenses  against  the  entire  demand  and, 
therefore,  did  not  f^prehend  the  full  impor- 
tance to  the  interests  of  his  clients  of  being  pre- 
pared with  proof  of  the  special  agreement. 

As  to  specification  7th  In  the  potion,  Mr.  At- 
kinson, while  living,  had  full  knowledge  that 
the  amount  due  him  was  but  $3,296.29,  on  a 
special  contract  for  that  amount,  and  he,  if  liv- 
ing, could  not.  with  a  good  conscience,  have 
§  resented  a  claim  for  a  greater  amount.  'Mx. 
Imbry,  the  administrator,  knew  that  Messrs. 
Stanton  and  Palmer  claimed  a  special  contotct 
and  was  willing,  before  trial  was  brought,  to 
settle  on  that  basis;  but  his  claim  in  court  on 
a  quantum  meruit  was  not  on  his  part  an  inten- 
tional ruggesUofalti.  He  did  not  know  that  the 
claim  was  unfounded;  the  full  proof  of  the 
special  agreement  was  not  in  his  possession.and 
had  not  been  fullv  brought  to  his  knowledge." 
What  decree  should  be  passed  in  tlie  cause 
upon  this  report  was  reserved  for  the  action  of 
the  Supreme  Court  of  Errors,  which  court, 
atter  argument,  advised  that  the  prayer  of  the 
petition  De  granted,  on  condition  that  the  pe- 
titioners pay  to  the  respondent  the  sum  of 
12,296.29,  within  a  reasonable  time  to  be  fixed, 
with  interest  thereon  from  March  10,  1871, 
which  was  accordingly  so  ordered,  and  the  said 
sum  of  money  having  thereupon  been  paid  bv 
the  petitioners  to  the  attorney  of  the  respond- 
ent, and  received  by  him,  wiUi  the  interest 
thereon,  it  was  ordered  and  decreed  by  the  Su- 
preme Court  that  Embry  be  enjoined,  imder  a 
penalty  of  $20,000,  payable  to  the  petitioners, 
to  abstain  and  desist  from  the  further  prosecu- 
tion of  ills  suit  upon  the  judgment,  and  from 
instituting  any  oUier  suit  or  action  thereon,  or 
from  executing  or  in  any  manner  enforcing  the 
same  against  me  petitioners. 

Proceedings  in  error  were  taken  in  due  form 
to  review  this  judgment  in  the  Supreme  Court 
of  Errors  of  the  State,  it  being  assigned  for  er- 
ror "That  the  judgment  and  decree  is  in  con- 
travention of  article  4,  section  1,  of  the  Consti- 
tution of  the  United  States,  and  section  905, 
chapter  17,  title  18,  of  the  Revised  Statutes  of 
the  United  States,  in  Umt  it  enjoins  the  prose- 
cution of  a  suit  on  a  judgment  of  tlie  Supreme 
Court  of  the  District  of  Coltmibia,"  and  "that 
the  decree  enjoins  the  collection  at  a  judgment 
of  a  court  of  the  United  States." 

The  opinion  of  the  Supreme  Court  of  Errors, 
in  passing  upon  the  case  as  presented  by  the  re- 

Sort  of  ue  committee,  and  advising  as  to  the 
ecree  to  be  rendered  thereon,  is  reported  in  46 
Conn.,  696. 

The  final  decree  entered  in  pursuance  thereof, 
and  afBrmed  by  that  court,  is  now  brought  into 
review  in  this  court  by  writ  of  error. 

Me*m.  A.  Xi.  Merrinuui  and  E.  ZiMider> 
for  plalntifT  in  error. 

Mutn.  t,  Bmimeiy,  CItarU*  W.  Hornor  and 
T.  J.  Dvrant,  tat  ddendants  in  error. 


Mr.  JutUce  M»ttli«w«  delivered  the  opin- 
ion of  the  court: 

A  suggestion  is  made  in  argument  that  the 
fdaintinui  error  is  estopped  to  prosecute  this 
writ  to  the  reversal  of  the  decree  below,  because 
it  appears  that  the  amount  of  money  ordered  by 
it  to  be  paid  to  him  as  a  conditi(m  of  relief 
granted  has  been  accepted  by  him.  It  is  said 
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that  this  is  a  release  of  erK»8.  Witiurat  enter- 
ing upon  a  discussion  of  the  genoal  questioa, 
it  Is  sufficient  for  the  present  purpose  to  aay 
that  no  widver  or  release  of  enoia,  operatfaigas 
a  bar  to  the  further  prowcotimi  of  an  aroieal 
or  writ  of  error,  can  be  implied,  except  nom 
conduct  which  is  inconsistent  with  the  daintirf 
a  right  to  reverse  the  judgment  or  decree,  whidi 
it  is  sought  to  bring  into  review.  If  tbe  re- 
lease is  not  expressed,  it  can  arise  only  vpon 
the  principle  of  an  estoppeL  The  present  is  not 
such  a  case.  The  amount  awarded,  paid  and 
accepted  constitutes  no  part  of  what  is  in  con- 
troversy. Its  acceptance  by  the  idaintifF  in  er 
ror  cannot  be  construed  into  an  admisBinn  tha 
the  decree  he  seeks  to  reverse  is  not  eiKBieoH^ 
nor  does  it  take  from  the  def endanta  in  floor 
anything,  on  the  reversal  of  the  decree,  to  whifdi 
they  would  otherwise  be  entitled;  fortbciy* 


not  deny  that  this  sum,  at  least,  is  due  and  pay- 
able from  them  to  the  idaintifC  in  error.  But 
in  every  point  of  view,  tbe  objection  is  met  and 
answerea  by  the  decision  of  this  court  in  the 
case  of  U.  S.  v.  DaMd,  8  Wall.,  688  [70  U.  8., 
XVIII.,  2681. 

The  jurisdiction  of  the  court  invoked  by  this 
writ  of  error  is  conferred  by  section  709,  Be- 
vised  Statutes,  it  being  a  case  in  which  a  title 
or  right  is  claimed  under  an  authoritv  exeiciaed 
under  the  United  States,  and  the  deculon  of  the 
state  court  being  in  dmial  of  the  title  or  ii|^t 
so  asserted.  It  was  decided  in  JhtpoMemr  r. 
Bochertau,  21  WalL,  180  [88 U.  S.,  XXTI.,  688], 
that  such  a  question  is  imdoubtedly  raised  ^iriieii- 
ever  a  state  court  refuses  tojrive  effect  to  the 
judgment  of  a  court  of  the  united  States  ran- 
derra  upon  the  point  in  dispute,  and  with  Jnris- 
diction  of  the  case  and  of  tbe  parties.  The  lodg- 
ment, which  is  the  subject-matter  of  tbe  utiin- 
tion,  is  that  of  the  Supreme  Court  of  the  Pa- 
triot of  Columbia,  which  is  a  court  of  the  XJidted 
States.  The  question  we  have  to  determine  ii, 
whethor  the  Supreme  Court  of  Errors  of  the 
State  of  Connecticut,  in  the  decree  oomplainad 
of,  gave  to  thatjudgment  ita  due  effect. 

Section  906,  Revised  Statutes,  which  embod- 
ies the  original  Act  of  1790  [1  Stat,  at  L.,  12S], 
and  the  supplement  thereto  of  1804  [2  Stat,  at 
L.,  2981,  provides  that  tbe  records  and  Judicial 
proceeduigs,  not  onlv  of  tbe  coorto  of  any  State, 
but  also  of  any  Territory  or  of  any  oounti;  aalh 
ject  to  the  jurisdiction  of  the  United  Statu,  an- 
thenticated  as  therein  prescribed,  "  Shall  hwre 
such  faith  and  credit  given  to  them,  in  vnrj 
court  within  the  United  States,  u  thc^  haTe^ 
law  or  \isage  in  the  courts  of  the  State  fran 
which  they  are  taken;"  which, by  aupplytaigtbe 
ellipsis,  must  be  taken  to  mean,  suoi  uith  uA 
credit  as  they,  are  entitled  to  in  the  oourtsof  tke 
State,  Territory,  or  other  country  subject  l»tka 
jurisdiction  ox  the  United  States  from  wUdi 
thev  are  taken. 

So  far  as  this  statutoiy  provision  relatea  to 
the  effect  to  be  given  to  the  judicial  prooeediDCS 
of  tha  States,  it  is  founded  on  artide  it.,  aac- 
tion  1,  of  the  Constitatifm,  whidi,  hoverer. 
does  not  extend  to  tiie  other  cases  covered  bv 
the  statute.  The  power  to  prescribe  whatei- 
f ect  shaU  be  given  to  tiie  Indidal  piooeedlags 
of  the  courts  of  the  United  States  is  oonfencd 
by  other  provisions  of  the  Constitution,  toA  as 
those  which  dedare  the  extent  of  the  Judicial 
power  of  the  United  States,  wbidi  witborixe  aO 
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ItfgMitkHi  neoeaaaiy  and  proper  for  executing 
te  powers  Tested  by  the  Constitution  in  the 
Govaameot  of  the  United  States,  or  in  any  de- 
pHtMBt  or  officer  thereof,  and  which  declare 
tiM  tapramacy  of  the  authority  of  the  National 
QoTamaent  wfthin  the  limits  of  the  Constitu- 
tioa.  Ai  part  ot  its  general  authority,  the  pow- 
er to  give  effect  to  the  Judgments  of  its  courts 
ii  eo«xtffliaive  with  its  temtorial  jurisdiction. 
Tbtt  the  Supreme  Court  of  the  District  of  Co- 
bimbis  is  a  court  of  the  United  States,  results 
fmn  tlie  i^ht  which  the  Constitution  has  given 
to  OoDgress  of  exclusive  legislation  over  the  Dis- 
trict Aceord!ngly,the  judgments  of  the  courts 
«t  Ote  United  States  have  invariably  been  recog- 
iiMd  Mupon  the  same  footing,  so  far  as  con- 
eeras  the  obligation  created  by  them,  with  do- 
aeatio  judgments  of  the  States,  wherever  ren- 
dered and  wherever  sought  to  be  enforced.  Bar- 
wy  ▼.  FtMerton,  6  Har.  &  J.,  188;  IRbUtt  v. 
ftD«,4La.  Ann.,  246;  Adamiir.  Wav.HiCoan., 
4U;  Womaei  v.  Searman,  7  Porter^lS;  Ptpoon 
t.  JmUni.  a  Jdus.  Cas.,  119;  WiUiaTnt  v. 
VOcet,  U  Pa.,  288;  Tumbutt  t.  Pctyion,  96  U. 
a.  418  [XXrV.,  487];  Cage  v.  Om»i<^,  28 
How.,  109  [»4  U.  8.,  XVI.,  480];  GtUpin  v. 
Aw,  8  Sawv.,  98-109. 

'nie  role  lor  determining  what  effect  shall  be 
givea  to  such  Judgments,  is  that  declared  by  this 
ooort,  hi  respect  to  the  faith  and  credit  to  be 
gfven  to  the  Judgments  of  state  courts  in  the 
eonrto  of  other  States,  in  the  case  of  M'ElmoyU 
r.  (Mm,  13  Pet.,  812-826,  where  it  was  said: 
"nwy  ue  record  evidence  of  a  debt  or  judg- 

"      "    in  such 


of  record,  to  be  contested  only 
«ay  as  judgments  of  record  may  be;  and,  con- 
■^Nntly,  are  conclusive  upon  me  defendant  in 
t«eiy  State,  except  for  such  causes  as  would  be 
•nfflcient  to  set  a«de  the  judgment  in  the  courts 
«f  the  Slate  in  which  it  was  rendered." 

The  qneation  then  arises:  what  causes  would 
kar*  been  aofflcient  in  the  District  of  Columbia, 
•eeordlnr  to  the  law  then  in  force,  to  have  au- 
tkorixed  Its  courts  to  set  aside  the  Judgment  re- 
covered there  by  Embry  against  Stanton  and 

"Ais  te  answered  by  the  decision  of  this  court, 
Vpm  the  point,  in  the  case  of  In*.  Co.  v.  Hodg- 
tm,  7  Cranch,  883.  That  was  a  bill  in  equi^, 
fM  in  a  court  of  the  District  of  ColumUa,  per- 
petoaOy  to  enjoin  the  collection  of  so  much  of 
ajndgment  at  law  recovered  in  the  District  as 
WIS  te  excess  of  an  amount  claimed  to  be  the 
nm  eqaitsUr  due.  The  grounds  of  relief  al- 
leged were,  toat  a  fraud  had  been  practiced 
VfMo  the  underwriters  in  a  valued  policy  of  ma- 
ms kuusaaoe,  by  an  overvaluation  of  the  ship, 
ad  tkat  the  com^ainant  had  been  prevented 
IWi'iBaMnr  the  defense  at  law.  u'fiiefJuttice 
Mwtftall,  deioTering  the  opinion  of  the  court,  af- 
tnring  the  decree  of  the  court  below  dismiss- 
ing the  bill,  stated  the  rule  as  f  oUows: 

"Witboat  attempting  to  draw  any  precise 
iM^to  which  courts  of  ec^uity  wiH  advance 
lad  widdi  ther  cannot  pass,  m  restraining  par- 
te tR»  arvsUng  themselves  of  judgments  ob- 
titad  at  law,  it  may  safely  be  said  that  any 
fcM  wlilUi  deady  proves  it  to  be  against  con- 
idean  to  oaieeote  a  Judgment,  and  of  which 
te  tajBTBd  party  oocud  not  have  avafled  him- 
•ifta  sooart  at  law  orof  which  he  mig^t  have 
■••Bed  Mmaplf  at  law  but  was  prevented  by 
fnmd  or  accfdcnt,  umnized  with  any  f oult  or 
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negligence  in  himself  or  his  agents,  will  Justify 
an  application  to  a  court  of  chancery.  On  the 
other  hand,  it  may  with  equal  safety  be  laid 
down  as  a  general  rule  that  a  defense  cannot  be 
set  up  in  equity,  which  has  been  fully  and  fair- 
ly tned  at  law,  although  it  may  be  the  opinion 
of  that  court  that  the  defense  ought  to  have  been 
sustained  at  law.  In  the  case  under  considera- 
tion the  plaintiffs  ask  the  aid  of  this  court  to 
relieve  them  from  a  judgment,  on  account  of  a 
defense,  which,  if  good  anywhere,  was  good  at 
law,  and  which  they  were  not  prevented,  by  the 
act  of  the  defendants  or  by  any  pure  and  un- 
mixed accident,  from  mailing  at  law." 

This  was  held  to  be  the  law  prevailing  in  the 
District  of  Columbia,  not  by  reason  of  any  local 
peculiarity,  but  because  it  was  a  general  princi- 
^e  of  eqmty  jurisprudence.  It  was  repeated  in 
Benrfnafeson  v.  mne/clei/,  17  How.,  4^  [88  U. 
8.,  XV.,  128],  where  the  rule  was  condensed  by 
Mr.  Jiutiee  Curtis  into  the  following  statement: 
' '  A  court  of  equity  does  not  interf  ei-e  with  judg- 
ments at  law,  unless  the  complainant  has  an 
equitable  defense,  of  which  he  could  not  avail 
hunself  at  law,  because  it  did  not  amount  to  a 
legal  defense,  or  had  a  good  defense  at  law, 
which  he  was  prevented  from  availing  himself 
of  by  fraud  or  accident,  unmixed  with  negli- 

rince  of  himself  or  his  agents."  Creath  v.  Sinn, 
How.,  192;  Walker  v.  Bobbins,  14  How.,  084. 
It  was  re-afflrmed  in  Crim  v.  Handley,  94  U.  8., 
662  rXXIV.,  216],  and  in  Brown  v.  Buena  Yitta 
O    95  U.  8.,  157  [XXIV..  422]. 

This  is  the  doctrine  recognized  and  applied 
by  the  Supreme  Court  of  Errors  of  Connecticut 
in  the  case  of  Pearee  v.  Olney,  20  Conn.,  544. 
That  was  a  bill  in  equity  to  restrain  the  collec- 
tion of  a  judgment  recovered  in  Kew  York, 
upon  the  ground  that  the  complainant  bad  a 
good  defense  at  law  to  the  action,  which  he  was 
prevented  from  making  by  the  fraud  of  the  de- 
fendant. It  was  there  said  by  that  court:  "It 
is  well  settled  that  this  jurisdiction  will  be  ex- 
ercised, whenever  a  party,  having  a  good  de- 
fense to  an  action  at  law,  has  hadTno  opportu- 
nity to  make  it,  or  has  been  prevented  Dy  Uie 
fraud  or  improper  management  of  the  other 
party  from  makmg  it,  ana  by  reason  thereof  a 
judgment  has  been  obtained  which  it  is  against 
conscience  to  enforce."  Then  stating  that  the 
action  was  founded  on  an  alleged  contract,  on 
which  the  complainant  was  not  personally  liable, 
having  been  made  by  him  as  agent  for  a  corpo- 
ration, and  that  this  was  known  to  the  party 
suing,  the  court  continue:  "  If  this  was  all,  the 
plaintiff  would  have  no  remedy,  however  im- 
just  it  might  be  to  compel  him  to  pay  that  judg- 
ment. Still,  as  he  was  duly  served  with  process 
in  that  suit,  it  was  his  du^r  to  make  defense  in 
it;  and  an  injunction  ought  not  to  be  granted 
to  relieve  him  from  the  consequences  of  His  own 
nariect." 

The  court  then  proceeds  to  show  that  he  not 
only  had  a  good  defense,  but  that  it  was  his  in- 
tention to  make  it,  which  he  would  have  done 
had  he  not  been  led  by  the  assurances  of  the  at- 
torney for  the  plaintiff  in  the  action  to  believe 
that  it  had  been  abandoned,  so  that  its  subse- 
quent prosecution,  without  further  notice,  oper- 
ated as  a  surprise,  tantamount  to  a  frand;  and 
that,  consequently,  there  waa  no  ground  on 
which  to  impute  laches  to  the  complainant  in 
not  defending  himself  at  law. 
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A  subsequent  action  waa  brought  in  New  York 
upon  the  same  ludgment  by  an  assignee  of  the 
pudntifF,  to  which  the  defendant  set  up  as  a  bar 
the  Connecticut  decree  perpetually  enjoining  its 
execution,  wUch,  by  the  judgment  of  the  Court 
of  Appeals  of  Kew  York,  was  sustained.  Dob- 
Km  V.  fiearee,  12  N.  Y.,  156.  The  court  said, 
p.  167:  "  The  decree  of  the  Court  of  Chancery 
of  the  Btate  of  Connecticut,  as  an  operative  de- 
cree, BO  far  as  it  enjoined  and  restrained  the 
parties,  had  and  has  no  extraterritorial  eS&- 
cacy,  as  an  injunction  does  not  affect  the  courts 
of  tnis  State;  but  the  judgment  of  the  court 
upon  the  matters  litigated  is  conclusive  upon 
the  parties  everywhere  and  in  every  forum 
where  the  same  matters  are  drawn  in  question. 
It  is  not  the  i>articnlar  relief  which  was  granted 
which  affects  the  parties  litigating  in  the  courts 
of  this  State;  but  it  is  the  ad  judication  and  de- 
termination of  the  facts  by  that  court,  the  final 
decision  that  the  judgment  was  procured  by 
fraud,  which  is  operative  here,  and  necessarily 
prevents  the  plaintifF  from  asserting  any  claim 
under  it." 

The  same  rule,  as  to  the  jurisdiction  in  equity 
to  enioin  the  enforcement  of  judgments  at  law, 
was  declared  by  the  Supreme  Court  of  Errors 
of  Connecticut  in  the  case  of  Ikirrington  v. 
Eolabird,  17  Conn.,  530,  in  these  words:  '•  This 
jurisdiction  will  be  exercised  where  to  enforce 
a  ludgment  recovered  is  against  conscience,  and 
where  the  applicant  had  no  opportunity  to  make 
defense,  or  was  prevented  Dy  accident,  or  the 
fraud  or  improper  management  of  the  opposite 
party,  and  without  fault  on  his  own  part. 

To  the  same  effect  is  the  case  of  Borland  v. 
Thornton,  12  Cal.,  440.  where  the  subject  is  dis- 
cussed and  the  authorities  cited. 

These,  then,  are  the  principles  which  should 
have  governed  the  Supreme  Court  of  Errors  of 
Connecticut  in  the  proceedings  and  judgment 
now  under  review.  It  remiains  to  ascertain 
whether  they  were,  in  f  act.appUed  in  its  dealing 
with  the  judgment  sought  to  be  enforced  by  the 
plaintiff  in  error. 

No  question  is  made  of  the  right  of  that  court 
to  entertain  the  jurisdiction  to  enjoin  proceed- 
ings upon  the  judgment,  notwithstanding  it  was 
the  judgment  of  a  court  of  the  United  States. 
It  had  jurisdiction  of  the  person  of  the  plaintiff 
in  error,  who  was  himself  seeking  the  ud  of  the 
courts  of  that  State  in  his  suit  at  law  upon  the 
judgment  for  the  purpose  of  enforcing  it 

Nor  is  any  inquiry  opened,  upon  this  writ  of 
error.as  to  anymatter  of  fact  found  in  the  record 
before  us.  The  facts,  as  ascertained  and  acted 
upon  by  the  state  court,  are  assumed  to  be  true. 
They  are  contained  in  the  report  of  the  com- 
mittee appointed  to  hear  the  evidence  and  report 
his  conclusions  of  fact,  which  were  accepted  by 
the  court,  and  they  are  not  the  subject  of  any  ex- 
ception. 

The  Supreme  Court  of  Errors  of  Connecticut 
state  the  grounds  of  tiidr  Judgment  in  the  re- 
port of  the  case.  Star^on  v.  mrtbry,  48  Conn., 
60S,  and  hold  that  upon  its  circumstances  it 
comes  within  the  rile  laid  down  in  Pearee  v. 
Olney,  20  Conn.,  544,  already  noticed.  The  con- 
duct of  the  plaintiff  in  error,  alleged  aa  the 
ground  for  granting  the  relief  decr^,  is  that 
fie  "  Unintentionally  gave  them  (the  complain- 
ants) every  reason  for  thinking  that  he  did  not 
believe  that  he  bad  any  right  to  ask  for  a  judg- 
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jofei,  if  not  improved;  and  if  it  has  not  been 
«t  tvaOsUe  as  it  would  have  been,  in  case  they 
had  limited  thenuelTea,  as  they  claim  their  op- 
ponent aboold  have  done,  to  tiie  special  oon- 
tnet,  which  they  now  insist  was  binding  apon 
bolfa  bim  and  uiem,  it  was,  as  found  m  this 
leoorl  in  part,  at  least,  "  Because  their  ooun- 
gri  had  undue  confidence  in  legal  defenses 
agtiiut  the  entire  demand  and,  therefore,  did 
not  apprdiend  the  ftiU  importance  to  the  Inter- 
etti  of  bis  clients  of  being  prepared  with  proof 
of  the  special  agreement  That  t^reement  they 
•oqgbt  to  avoid,  on  the  ground  that  it  was  ille- 
nl  and  inmionl  to  contract  for  any  oompensa- 
ocm  tot  the  services  rendered;  and  having  de- 
fiberately  staked  their  case  upon  that  &gle 
ieme,  iixej  seek  to  impute  to  their  adversanes 
tlie  responsibility  of  their  own  mistake. 

The  laches  of   the  defendants  in  error  is 
eqnallymanifesL    One  of  them  was  absent  from 
the  trial;  the  report  of  the  committee  states  that 
"Wa  attendance  might  have  been  secured  by 
letionaUe  dQigence,  if  such  attendance  had 
keen  deemed  very  important."    The  other  was 
in  Washington,  but  too  ill  to  attend  the  trial. 
Qs  oonnael  asked  a  postponement  on  that  ac- 
coont,  but,  aa  the  report  continues,  "  No  afflda- 
<it  was  offered  in  support  of  the  motion,  and  it 
VM  denied.     The  petitioners'  cotmsel  appears 
to  have  been  content  to  proceed  with  the  trial 
in  the  absence  of  his  clients.    He  had  full  and, 
M  it  turned  out,  undue  confidence  in  the  legal 
deTenses  which  appeared  bv  the  record  to  have 
bten  set  up  at  the  trial,  ana  took  it  for  granted 
that  in  no  event  could  more  be  recovered  than 
t8.aM.a9."    There  were  two  letters  from  Mr. 
Atkinson  to  the  defendants  in  error  in  their  pos- 
nsioD,  and  not  known  to  the  ^lafaitifl  in  error, 
expeaslv  referring  to  the  spe^al  agreement  as 
fixmg  the  rate  of  compensation,  which  might 
hare  been  produced  on  the  trial,  but  were  not. 
Hiey  had  escaped  the  recoUection  of  the  active 
parbier,  Stanton,  who,  for  the  preparation  of 
te  defense,  had  placed  in  the  hands  of  his 
oonosel  in  Washington  all  the  papers  which  he 
supposed  related  to  the  subject  of  the  suit.   The 
Men  referred  to  were  not  found  by  him  until 
(fler  the  trial  and  disposition  of  the  case  in  the 
Supreme  Court  of  the  District  of  Columbia.    It 
is  entirely  clear  from  this  statement  that  the  de- 
fendants in  error  are  chargeable  with  carcless- 
nen  and  want  of  dQigence  in  not  making  and 
nutsining  the  defense  on  the  ground  of  an  ex- 
PRss  agreement  for  a  fixed  rate  of  compensa- 
tion.   It  is  fully  accounted  for  by  the  other 
bets  in  the  case.    The  report  of  the  committee 
atites  that  they  were  "  not  alive  to  the  impor- 
tiace  of  being  prepared  at  the  trial  in  Washing- 
toB  with  the  proof  of  the  special  agreement 
wUeh  the  letters  furnished; "  and  for  the  rea- 
NB  that  tber  took  it  for  granted,  without  suffl- 
deot  groands,  as  we  have  already  seen,  that  no 
noovery  coold  be  had  for  a  larger  amount,  and 
tUi  was  based  chiefly  on  their  overweening  con- 
fideoce  in  their  ability  to  defeat  the  recovery 
dtogetber. 

Bin  this  is  not  all.  The  question  whether 
ten  was  not  a  special  agreement  limiting  the 
coapeneation,  as  appears  by  the  record  in  the 
esse,  was  left  to  the  jury  upon  evidaice  sub- 
Bkted.  It  was  one  of  the  points  of  the  issue 
sad  was  so  reearded  by  both  parties.  The 
eMmsd  for  the  defendants  in  error  asked  an  in- ' 
Seen  Otto. 


struotion  to  the  juir  on  the  subject,  and  the 
court  did  instruct  ue  jury  in  reference  to  it. 
After  the  verdict,  a  motion  for  a  new  trial  was 
made  on  the  two  grounds:  first,  that  the  dam- 
ages were  excessive;  and,  second,  that  since  the 
tml,  evidence,  vital  to  the  case,  has  been  dis- 
covered. That  motion  was  overruled  and  an 
appeal  was  taken  to  the  General  Term,  where 
the  judgment  was  afilrmed.  The  motion  for  a 
new  triu  does  not  disclose  what  new  evidence 
had  been  discovered,  nor  was  any  afiSdavit  filed 
setting  out  its  materiality,  the  circumstances  of 
its  dlKovery  and  the  reasons  why  it  could  not 
have  been  produced  at  the  trial.  There  is  no 
reason  to  doubt  but  that  the  evidence  in  ques- 
tion consisted  of  the  very  letters  referred  to. 

It  thus  appears  that,  after  the  trial  and  after 
the  consequences  of  the  ftdlure  of  the  defend- 
ants in  error  to  make  good  the  defense  now  re- 
lied on  had  become  manifest,  they  bad  the  op- 
portunity to  bring  the  very  matter  to  the  atten- 
tion ot  the  Supreme  Court  of  the  District,  and 
did,  in  fact,  appeal  to  its  discretionary  power  to 
grant  a  new  trial  for  reasonable  and  sufildent 
cause.  The  motion  for  a  new  trial  was  made 
March  17,  1878,  was  not  overruled  at  Special 
Term  till  April  19,  1873,  and  the  appeal  to  the 
Ceneral  Term  was  not  disposed  of  until  Octo- 
her  27,  1878  and,  in  fact,  owing  to  an  irregular- 
ity in  the  entry  of  judgment,  the  verdict  was 
under  the  control  of  the  court  imtil  September 
28,  1874.  During  this  interval,  there  was  ample 
time  in  which  to  present  the  facts  and  the  ap- 
plication, and  all  Illusions  as  to  the  intentions 
of  the  plaintiff  In  error  had  been  dispelled  by 
the  trial  and  verdict.  If  it  was  not  brought  for- 
ward it  was  from  pure  neglect.  If  it  was,  as  it 
appears  to  have  been,  a  court  of  competent  juris- 
diction has  passed  upon  the  very  matter  sought 
to  be  again  litigated  in  the  courts  of  Connecti- 
cut. The  judgment  of  the  Supreme  Court  of 
the  District  of  Columbia  refusing  to  grant  a 
new  trial,  was  final.  It  was  not,  for  that  cause, 
subject  to  be  reviewed  on  an  appeal  or  a  writ  of 
error  in  any  superior  jurisdiction,  and,  for  the 
same  cause,  it  is  not  to  be  reviewed  elsewhere. 
In  the  case  of  Int.  Co.  v.  Hodgton,  tupra,  the 
court  had  refused  (6  Cranch,  306)  to  permit  the 
defendant  to  file  the  additional  pleas  raising  the 
defense  which  was  the  basis  of  the  applicwon 
for  relief  in  equity.  7  Cranch,  832.  In  the 
former  case  the  court  said  (6  Cranch,  817): 
"This  court  does  not  think  that  the  refusal  of 
an  inferior  court  to  receive  an  additional  plea, 
or  to  amend  one  already  filed,  can  ever  be  as- 
signed for  error.  This  depends  so  much  on  the 
discretion  of  the  court  below,  which  must  be 
regulated  more  by  the  particular  circumstances 
of  every  case,  thui  by  any  precise  and  known 
rule  of  law,  and  of  which  tiie  Supreme  Court 
can  never  become  fully  possessed,  that  there 
would  be  more  danger  of  injury  in  revisiiw 
matters  of  this  kind  than  what  ml^ht  result 
now  and  then  from  an  arbitrary  or  improper 
exercise  of  this  discretion."  In  Crim  v.  Hand- 
ley,  94  U.  8.,  66!^59  [XXTV., 216-818],  It  was 
said:  "Nor  does  the  allegation  that  one  of  his 
witnesses  was  sick  during  the  examination, 
that  it  impaired  his  recollection  and  rendered 
him  incapable  of  stating  material  facts  within 
his  knowledge,  afford  any  suflSdent  support  to 
the  present  application.  Accidents  of  the  kind 
occasionally  occur  in  the  course  of  the  trial ;  but 
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the  plain  remedy  for  Boch  an  embarraaament  is 
an  application  to  the  court  to  postpone  the  trial 
or  to  continue  the  case,  as  the  cuvumstances 
may  require.  Applications  of  tb»  Und,  if  well 
founded,  are  seldom  or  never  refused;  but  if  a 
party  elects  to  proceed  and  take  his  chance  of 
success,  he  cannot,  if  the  verdict  and  judgment 
are  against  him,  go  into  equity  and  claim  to 
liave  ue  Judgment  enjoined.  If  a  witness  is  too 
unwell  to  testify  unoerstandingly,  the  proper 
remedy  for  the  party  is  to  move  for  a  postpone- 
ment of  the  trial;  andif  beelectstoproceeaand 
is  unsuccessful,  his  only  remedy  is  a  motion  for 
new  trial  to  the  court  where  the  accident  oc- 
curred." 

The  Supreme  Court  of  Errors  of  Connecticut 
rest  their  judgment  upcm  another  ground,  which 
it  is  proper  to  examine  and  oonnder.  It  may 
be  stated  as  follows :  that  Atkinson,  himself, 
if  alive,  could  not  have  obtained  a  judgment, 
except  upon  his  special  contract,  without  such  a 
sugi^onof  a  falsehood  as  would  have  made 
it  unconscionable  for  him  to  retain  it;  that  the 
administrator,  representing  him,  stands  in  no 
different  position,  as  he  is  seeking  to  enforce  a 
ittdgment  which  his  intestate  could  not  equita- 
bly do,  and  that  his  having  "Failed  to  come  to 
the  knowledge  of  the  truth  as  to  the  debt,  and 
in  ignorance  misled  the  court  into  the  rendition 
ot  a  wrongful  iudgment,  does  not  destroy  the 
right  of  the  petftioneiB  to  have  the  wrong  cor- 
rected now  that  it  is  pointed  out" 

But,  in  our  opinion,  this  view  cannot  be  main- 
tained. It  seems  to  constitute  the  plaintiff  the 
guardian,  not  only  of  his  own  rights  but  also  of 
his  advenaiT,  and  to  relieve  the  latter  from  the 
obligation  of  taking  any  care  of  himself.  We 
are  not  prepared  to  say,  that,  if  Atkinson  in  his 
lifetime,  had  presented  his  account  for  the 
amount  now  aomitted  to  be  due  upon  the  con- 
tract, and  had  been  told  by  Stanton  and  Palmer 
that  they  repudiated  all  liability  on  the  ground 
that  his  services  were  illegal  and  against  public 
policy  and,  therefore,  not  entitled  to  compensa- 
tion at  all,  he  would  have  been  guilty  of  any 
breach  of  law  or  morals,  in  insisting  upon  what- 
ever the  law  would  award  for  their  actual  value. 
Certainly,  be  was  not  bound,  after  tfiat,  to  con- 
fine his  claim  to  the  limits  of  a  contract  which 
the  other  parties  refused  either  to  recognize  or 
perform;  and  if,  on  suit  brought,  he  left  them 
to  use  it  asa  defense,  if  thw  saw  fit,  or  to  waive 
it  for  the  chance  of  defeatughls  recovery  alto- 
gether, we  know  of  no  principle  of  equi^  whidi 
would  forlrfd  it  It  is  to  be  remembered  that 
there  is  nothing  unconscionable  or  oppressive 
in  the  judgment  itself,  which  is  the  subject  of 
the  present  complaint.  It  repnoents,  by  the  ad- 
hidication  of  a  competent  judicial  tribunal,hav- 
Ing  full  jurisdiction  of  the  parties  and  the  con- 
troversy, the  reasonable,  actual  value  of  benefi- 
cial services  rendered  by  Atkinson  to  the  de- 
fendants in  error.  No  fraud  or  unfairness  was 
practiced  by  the  plaintiff  in  error  in  procuring 
It  The  dofendants  in  enat  had  abundant  op- 
portonitv  to  make  the  defense  they  now  urge, 
and  if  they  failed  to  do  so,  it  was  altogether 
their  own  fault  The  judgment  ia  condurive 
between  the  parties,  upon  ul  the  pcdnts  made  in 
the  present  suit  in  the  jurisdiction  where  it  was 
rendered,  and  was  entitled  to  be  so  regarded  in 
the  courts  of  Connecticut  In  restraining  fur- 
ther proceedings  upon  it,  in  the  terms  of  the 
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$50  per  month  to  $72  per  month,  shall  be  paid 
tbe  diSeicnce  between  said  sums  monthly,  from 
June  17, 1878,  to  the  time  of  the  taking  effect  of 
this  Art." 

Prior  to  tbe  passage  of  the  last  mentioned 
Act,  Congress  had  j^ped  an  Act,  which  was  ap- 
proved Hutch  8,  1879,  "  Oranting  an  increase 
of  Pension  to  Ward  B.  Burnett,"  which  was  as 
foDows:  "That  the  Becretaiy  of  the  Interior  be 
nd  Ite  is  hereby  authorized  and  directed  to 
place  on  tbe  pension  roll  the  name  of  Ward  B. 
Bainett,and  pay  him  a  pension  of  $60  per  month, 
in  lieu  of  the  pension  ho  now  receives;  but  noth- 
bg  in  tliis  Act  contained  shall  entitle  tbe  said 
iMid  B.  Burnett  to  arrears  of  pension."  90 
Stat,  at  L..  065. 

On  October  20,  1882,  Ward  B.  Burnett,  the 
person  named  in  the  special  Act  above  men- 
tioned, filed  in  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  as  relator,  in  the  name  of  the 
United  States,  a  petition  against  Henry  M.  Tel- 
ler, Secretary  of  the  Department  of  the  Inte- 
rior,in  which  he  recited  the  foregoing  legislation 
ot  Congress,  and  averred  that  he  was  a  survivor 
(rf  tbe  war  with  Mexico,  and  other  wars,  in 
which  he  was  an  ofBcer  in  the  Army  of  the  Unit- 
ed States;  that  he  was  wotmded  at  the  battio  of 
Cberabttsco  on  August  24,1847;  thatfor  wounds 
recdved  in  battle  he  was  granted,  under  a  C'a- 
mi  peo^n  law  of  Congress,  a  pension  at  the 
nte  of  $30  per  month,  which  be  received  from 
August  1, 1848,  until  Uaich  8,  1879;  that,  un- 
der the  special  Act  of  the  date  last  mentioned,  a 
Sn  certificate,  dated  June  6, 1879,  signed 
Secretary  of  the  Interior  and  counter- 
by  the  Commissioner  of  Pensions,  was 
executed  and  delivered  to  him,  on  which  be  was 
paid  from  March  8, 1870,  to  June  4, 1883,  a  pen- 
oott  tt  the  rate  of  $S0  per  month.  , 

TV  petition  further  alleged  that  the  relator 
bad  imUed  to  the  Commissioner  of  Pensions  to 
be  paid  the  increased  rates  of  pension  author- 
ised by  the  mM  Acts  of  Congress,  approved 
peepeedvely  June  8,  1872,  June  18,  1874,  and 
Jnne  16,  1880,  and  had  received  another  pen- 
sioo  certificate,  dated  July  17, 1882,  which  re- 
cited that  the  relator  was  enttued  to  a  pension 
*t  the  rate  of  $30  per  month,  to  commence  on 
Aqgost  1, 1848,  and  of  $31.25  per  month  from 
Jane  4, 1873,  and  of  $S0  per  month  from  June 
4, 1874,  and  $72  per  month  from  June  17, 1878; 
flat,  on  July  21,  1882,  the  relator  returned  to 
the  SccretaiT  of  the  Interior  tlie  pension  certif- 
icate which  had  be^n  issued  to  him  under  the 
fecial  Act  of  Congress  passed  March  8,  1869, 
gramtiog  him  a  pension  of  $50permonth;  that, 
when  be  returned  said  certificate,  he  was  with- 
eot  the  advice  of  counsel  and  was  fearful  that 
he  would  be  deprived  of  his  greater  pension  un- 
der ttie  general  pension  laws;  and  that,  on  Oc- 
tober 4.  1882,  relator  respectfollv  demanded  in 
writing  of  the  Secretair  of  the  Interior  that  he 
Rton  to  him  said  certmcate,  which  the  Secre- 
tsiy,  by  Ut  decision  made  October  18, 1883,  re- 
fond  to  do.    Tbe  petition  prayed  for  the  writ 
of  mamdamiu  to  compel  the  Secretary  to  return 
nid  eertilicate  to  the  relator,  and  to  cause  to  be 
paid  to  Urn  the  accrued  pension  due  thereon. 

Tba  Secietaiy  of  the  Interior  filed  an  answer 
to  tUi  pcftftion,  in  wlildi  he  alleged  that  since 
Joae  ^  1878,  the  relator  had  received,  under 
tbe  peaakm  laws,  payments  as  follows:  from 
Jme  4, 1872,  to  June  4,  1874^  tbe  sum  of 
Seen  Otto. 


$760,  being  at  the  Tate  of  $81.S8  per  month: 
from  June  4, 1874,  to  June  17, 1878,  the  sum  of 
$2,481.66,  behig  at  the  rate  of  $60  per  month; 
from  June  17, 1878,  to  June  4, 1882,  the  sum  of 
$8,424.80,  behig  at  the  rate  $72  per  month; 
m>m  June  4, 1^,  to  September  4, 1888,  at  the 
same  rate,  $816,  making  in  all  the  sum  of 
$6,813.46;  and  that,  in  addition  to  these  pay- 
ments under  the  general  laws,  he  had  received, 
under  the  special  Act  of  Maroh  8,  1879,  grant- 
ing him  by  name  a  pension  at  the  rate  of  $60 
per  month,  payments  as  follows;  from  March 
8, 1879.  to  June  4, 1883,  the  sum  of  $1,061.67, 
bein^  at  the  rate  of  $60  per  month. 

The  answer  further  alleged  that,  on  JtilySl, 
1882,  the  relator  address-cora  letter  of  that  date 
to  the  Secretary  of  the  Interior,  with  which  ho 
returned  tbe  certificate  dated  June  17,  1888, 
issued  to  him  imder  tiie  special  Act  of  Maix^ 
8, 1879,grantinghlm  a  pension  of  $60  per  month. 
That  letter  was  as  follows: 

"  Washington,  July  tlH,  1888. 
Hon.  H.  M.  Teller,  Seeretar]/  qftke  Interior: 

Sir:  To  relieve  your  department  from  ftir- 
ther  embarrassment  in  reference  to  what  has 
I  been  styled  Oen.  Ward  h.  Burnett's  claim  of 
<  double  pension,  I  hereby  return  to  you  iny  cer- 
I  tificate,  and  relinqufsb  any  claim  that  I  may 
have  under  It  from  date  of  this  letter,  made  un- 
der a  special  Act  of  Congress  (increase),  dated 
Marcli  3,  1879,  upon  which  I  have  been  draw- 
ing $60  per  month,  and  shall  be  satisfied  with 
receiving  my  pension  under  the  general  pension 
laws,  granted  by  yourself,  under  the  several 
opinions  of  the  Attomey-Qeneral,  dated  Julv 
17,  1888,  until  Congress,  in  its  bounty,  shaU 
think  proper  to  increase  my  pension  of  $73  per 
month  under  said  general  pension  laws  agun. 

I  have  the  honor  to  be,  very  respectfolly, 
yours. 

Ward  B.  Burnett." 

The  case  having,  by  stipulation  of  parties, 
been  beard  in  the  first  instance  at  the  General 
Term  of  the  Supreme  Court  of  the  District,  a 
Juc^:ment  was  rendered  dismissing  the  petition. 
This  writ  of  error  is  prosecuted  to  review  that 
judgment. 

Mr.  JaiMS  H.  Haadervllle,  for  plaint- 
iff in  error. 

Mr.  a.  T.  PhUUps,  8oKeitor-Om.,  for  de- 
fendant in  error. 

Mr.  JiuUee  Woods  delivered  the  opinion 
of  the  court: 

The  relator  does  not  claim  that  there  is  any- 
thing due  him  under  the  pension  laws  prior  to 
June  4, 1873.  It  appears  from  the  answer  of 
the  Secretary  of  the  Interior,  and  thero  is  no 
evidence  to  the  contrary,  that  rince  Jtme  4, 
1872,  the  relator  has  received  every  cent  that  is 
due  him  under  the  general  pension  laws.  The 
special  Act  of  March  8,  1879  [30  Stat,  at  L., 
666],  declared  that  the  pension  of  $60  thereby 
granted  should  be  in  lieu  of  tbe  pension  the  re- 
btor  was  then  receiving  and,  at  least,  cut  off 
all  claim  to  arrears  of  pensions  under  that  Act. 
All,  therefore,  that  is  left  of  his  case  is  his  con- 
tention that  he  is  entitled  not  only  to  the  pen- 
sion of  $73  per  month  allowed  him  by  the  gen- 
eral Act  of  June  16,  1880  [21  Stat,  at  L.,  881], 
and  which  has  been  paid  him,  but  in  addition 
thereto  the  pension  of  $60  per  month  gran  ted  him 
by  name  by  the  special  Act  of  March  8, 1879. 
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It  appefiTS  from  the  answer  of  the  Secretary 
of  the  Interior  that  the  relator  was,  under  the 
advice  of  the  Department  of  Justice,  paid  both 
pensions  from  Much  8, 1879,  to  Jime  4,  1883. 
Tlie  compl^nt  of  tiie  relator  is,  ttiat  the  pay- 
ment of  oouble  pensions  is  not  continued,  and 
it  is  for  the  purpose  of  enforcing  Iiis  rightto  liis 
special  pension  of  |S0,  in  addition  to  the  gen- 
eral pension  of  $73,  that  he  asks  that  the  Sec- 
retary of  the  Interior  may  be  compelled  to  re- 
turn the  certificate  issued  to  him  under  the  spe- 
cial Act. 

The  right  of  the  relator  to  double  pensions,  if 
he  ever  had  such-  right,  has  been  effectually 
cut  off  by  section  5  of  the  Act  of  July  25, 
1888  [83  Stat,  at  L.,  174],  which  declares  "That 
no  person,  who  is  now  receiving  or  shall  here- 
aft^  receive  a  pension  under  a  special  Act, 
shall  be  entitled  to  receive,  in  addition  thereto, 
a  pension  under  the  general  law,  unless  the  spe- 
cial Act  expressly  states  that  the  pension  grant- 
ed thereby  is  in  addition  to  the  pension  wliich 
said  person  is  entitled  to  receive  under  the  gen- 
eral WW." 

It  was  competent  for  Congress  to  pass  this 
Act.  No  pensioner  has  a  vested  leg^  right  to 
his  pension.  Pensions  are  the  botmties  of  the 
Government,  wliich  Congress  has  the  right  to 
give,  withhold,  distribute  or  recall,  at  its  dis- 
cretion. Walton  V.  Cotton,  19  How..  866  [60  U. 
S.,  XV.,  659].  Therefore,  the  contention  of 
the  relator,  that  having  received  the  pension  of 
f  73  under  the  general  law,  he  is  also  entitled  to 
the  pension  of  $50  granted  him  by  the  special 
Act,  is  without  ground  to  rest  on. 

His  pension  certificate,  issued  under  the  spe- 
cial Act,  can  be  of  no  service  to  him  unless  he 
wishes  to  relinquish  the  pension  of  $72  under 
the  general  law,  and  fall  back  upon  the  pen- 
sion of  $50  granted  him  by  the  special  Act  uut 
be  expresses  no  such  purpose.  His  object  is  to 
get  the  certificate  in  order  to  draw  double  pen- 
sions, which  the  law  says  he  shall  not  luve.  He 
voluntarily  surrendered  his  pension  under  the 
special  Act,  in  order  to  receive  the  larger  pen- 
sion to  which  he  became  entitled  on  the  pas- 
sage of  the  general  Act  of  June  16,  1880.  As 
he  is  not  entitled  to  any  pension  money  upon 
the  certificate,  under  the  special  Act,  wnicb  he 
voluntarily  surrendered,  unless  he  waives  his 
right  to  receive  the  larger  pension  given  him  by 
the  general  law,  which  he  does  not  do,  a  judg- 
ment that  the  certificate  be  returned  to  him 
would  be  futile.  From  all  that  appears  by  the 
record,  the  relator  has  been  accorded  by  the 
officers  of  the  Department  of  the  Interior  and 
of  the  Pension  Bureau  all  his  rights.  Up  to 
September  4  1883,  he  has  been  paid  all  the  pen- 
sion money  due  him  under  any  Act  of  Congress. 
After  that  date  he  ia  entitled,  under  ensting 
laws,  to  a  pension  of  $78  per  month  and  no 
more,  and  tnis  the  Pension  Bureau  is  ready  to 
pay  Idm.  The  Supreme  Court  of  the  Dittriet  uxu, 
fhirtfore,  right  in  refuting  the  un't  o^  manda- 
mus and  ittjudgmmt  mutt  b«  e^fhrmed. 

Trueoopy.   Test: 

Jamea  H.  Mngwmey,  Clerk,  Sup,  Court,  U.  S. 
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our  way  have  been,  in  part,  removed  by  the 
fnok  concessions  of  counsel  on  both  sides,  and 
we  cheerfully  acknowledge  the  aid  we  have  re- 
cdred  from  them  in  our  search  through  the 
record  for  the  sabstaatial  questions  to  be  deter- 
mined. We  may  also  add,  that  our  embarraas- 
ment  has  been  increaaed  by  the  consideration 
that  the  case  is  one  (rf  no  small  moment,  involv- 
ing, as  it  does,  on  the  one  hand,  the  life  of  a 
dozen,  and  on  the  other,  the  question  whether 
the  judicial  bibunals  of  a  State  have  denied  to 
s pnaoner  rights  guarantied  by  the  Cionstitution 
o(  the  United  States.  Whether  the  record  be- 
ton  us  shows  such  a  denial,  we  will  now  pro- 
ond  to  inquire. 

John  Bush,  a  citizen  of  African  descent,  was 
indicted  in  1879  in  the  Circuit  Court  for  Fttyette 
Coonty,  {[entncky,  for  murd«r.  Upon  his  first 
trial,  tlie  jury,  as  was  stated  by  counsel,  being 
mable  to  agree,  were  discharged.  At  the  next 
trial,  he  was  found  guilty  and  was  condemned 
to  niifer  death.  Upon  appeal  to  the  Court  of 
Appeals  of  Kentucky,  that  judgment  was  re- 
Tmed  and  a  new  trial  was  ordered  for  errors 
oommitted  by  thocourt  of  original  jurisdiction: 
fm,  ia  n^lecting  to  instruct  the  jury  as  to  in- 
Tidantary  manslaughter,  as  distinguished  from 
morder,  the  evidence  being  such  as  to  author- 
ite  tiie  jury  to  find  the  accused  guilty  of  either 
oAense;  leeand,  in  the  definition  of  nialice  given 
to  the  jiuy ;  Aird,  in  failing  properly  to  instruct 
the  jury, whether  the  death  of  the  deceased  was 
neoeaaarily  or  probably  caused  by  the  woimd  or 
OMiedfrom  scarlet  fever  negligently  communi- 
cated by  ber  lAysician.  Bumr.QmnonweeUth, 
78Ky.,268. 

Upon  the  return  of  the  case  to  the  inferior 
State  Court,  the  accused,  as  we  infer  from  the 
leeord,  filed  a  petition  for  its  removal  into  the 
(Srcult  Court  of  the  United  States.  That  peti- 
tioo,  we  are  informed  by  coimsel,  was  filed 
May  84,  1880.  It,  however,  is  not  in  the  rec- 
ord. We  assume  that  it  was  based  upon  sec- 
tioB  Ml  of  the  Keviaed  Statutes  of  the  United 
StMe8,whicli  authorizes,  in  general,  the  remov- 
al into  such  court  of  any  criminal  prosecution, 
commenced  in  a  State  Court  for  any  cause 
whatever,  against  any  person  who  is  denied  or 
cannot  enforce  in  the  judicial  tribunals  of  the 
Stale,  or  in  the  port  of  the  State  where  the  pros- 
eeotioo  is  pending,  any  right  secured  to  him  by 
any  law  providing  for  the  equal  civil  rights 
of  citizens  of  the  United  States,  or  of  all  per- 
>ow  within  their  jurisdiction.  The  record, 
however,  does  state  that  copies  of  all  the  pro- 
ceedings in  the  inferior  State  Court  were  nled 
by  the  accused  in  the  Federal  Court,  and  that 
Kwas  brought  before  the  latter  tribunal  upon 
writ  of  AoMo*  eorpui  addressed  to  the  juler 
fcariog  him  in  custody. 

On  the  19th  day  of  October,  1880,  the  accused 
^  his  counsel  moved  in  the  Federal  Court  that 
tae  trial  proceed.  That  motion  was  denied,  and 
the  req>onae  by  the  jailer  tothe  writ  of  habeat 
trput  was  adjudged  to  be  insufficient.  The 
nascm  wiiidi  controlled  this  action  are  set 
ftath  in  the  following  order: 

"And  it  ^ipearlng  to  the  court,  from  the  tran- 
sct^  of  the  record  neretof ore  filed,  that  Uie  in- 
dicteent  herein  was  found  by  a  grand  jury.sum- 
noned  under  and  in  accordance  with  tne  pro- 
rkioBa  ot  section  1 ,  ch^>ter  62,  General  Statutes 
at  Kesrtucky,  which  excludes  all  other  than 
SeelTOiTO. 


white  citizens  from  being  summoned,  or  serv- 
ing thereon,  the  court  is  of  opinion  that  said 
law  is  a  violation  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States,  and  or^ 
dets  said  indictment  quashed. 

The  marshal  of  the  court  is  ordered  to  return 
the  said  John  Bush  to  Lexington,  Kentucky,  as 
speedily  as  possible,  and  there  release  him.  He 
will,  however,  before  setting  Mm  at  liberty  no- 
tify the  Commonwealth's  attorney,  or,  in  his 
absence,  the  county  attorney,  or,  in  his  ab- 
sence, the  county  judge.  This  notice  shall  be  in 
writing,  stating  the  time  and  place  of  his  re- 
lease, and  he  will  report  his  action  to  this  court 

The  defendant  excepts  to  so  much  of  this  or- 
der as  requires  his  return  to  Lexington,  Ken- 
tucky." 

The  accused  was  subsequently^  re-arrested  by 
the  state  authorities,  and  a  new  indictment  was 
returned  for  the  same  offense.  At  the  Term  of 
the  court  held  on  the  6th  of  December,  1880,  he 
tendered  an  affidavit,  stating  that  "  On  the  4th 
day  of  February,  1879,  the  ^rand  jury  of  Fay- 
ette County  returned  into  this  court  an  indict- 
ment charging  him  with  the  same  offense,  and 
upon  the  same  statement  of  facts  charged  here- 
in; that  he,  as  he  had  a  ri^t  to  do  under  the 
641st  section  of  the  Revised  Statutes  of  the  Unit- 
ed States,  filed  in  this  court  his  petition  for  a 
transfer  of  his  case  to  the  United  States  Circuit 
Court  for  this  district  for  trial  under  said  in- 
dictment; that  the  prayer  of  his  petition  was 
granted  by  said  Circuit  Court,  on  wUch,  under 
said  statute,  all  further  proceedings  were  to 
cease  forever;  that  the  jurisdiction  of  saidUnited 
States  Circuit  Court,  to  which,  under  said  stat- 
ute, this  cause  was  removed  for  the  trial  of  this 
offense,  is  superior  to  and  in  exclusion  of  that 
of  this  court  and,  tliat  court  having  taken  juris- 
diction, this  court  has  no  jurisdiction  to  try 
the  same."  Copies  of  the  oniers  of  the  United 
States  Circuit  Court  were  made  part  of  that 
affidavit.  The  court  refused  its  permission  to 
file  such  affidavit,  and  to  that  ruling  the  ac- 
cused excepted.  The  case  was  then  continued 
to  the  suc^eding  February  Term,  when  a  spe- 
cial venire  issued,  commanding  the  sheriff  to 
summon  "  one  hundred  and  fifty  good  and 
lawful  jurora  from  whom  to  select  a  jury  for 
the  trial  of  this  (Bush's)  case."  But  at  that 
Term  the  prosecution  was  continued,  and  on 
May  16,  1881,  the  case  being  again  called  for 
trial,  the  sheriff  was  ordered  to  summon  "  A 
panel  of  seventy-five  additional  jurors  from 
whom  to  select  a  jury  for  the  trial  of  this  case, 
and  in  executing  tliis  order  he  will  proceed  in 
his  selections  without  regard  to  race,  color  or 
previous  condition  of  servitude." 

We  next  find,  in  the  record  of  proceedings  in 
the  State  Court,  under  date  of  May  18,  1881, 
this  order: 

'  'And  afterwards,  at  a  Term  of  said  court  held 
for  said  circuit.  May  18,  1881,  the  Common- 
wealth came,  by  attorney,  and  the  defendant 
appeared  in  cuatodv.  The  defendant  moves  the 
court  to  tet  atide  me  iTidietment  herein  against 
him,  because  there  was  a  substantial  error  com- 
mittied  to  his  prejudice  in  the  selection  and  for- 
mation of  the  grand  jury  which  found  said  in- 
dictment, in  tiiat  the  said  grand  iuiy  was  se- 
lected and  formed  in  violation  of  the  Constitu- 
tion of  the  United  States  and,  therefore,  is  un- 
constitutional, null  and  void  because  all  citizens 
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of  the  United  States  and  State  of  Eentacky ,  and 
resident  in  Fayette  County,  who  were  not  of 
the  class  known  as  white,  though  eligible  for 
such  service,  were  excluded  from  the  luts  from 
which  said  grand  jury  was  selected,  and  there- 
'^  the  rights,  privileges  and  immunities  at  all 
such  citi^ns  so  residing,  who  did  not  belong 
to  the  class  known  as  wmte,  and  of  the  defend- 
ant, who  is  not  white,  although  a  citizen  of  the 
United  States  and  of  Fayette  (%unty,  Kentucky, 
were  abridged  because  he  and  they  are  not  white, 
and  on  aeeountaf  hi*  and  thtir  race  and  color, 
contrary  to  the  Cfonstitutioa  of  the  United  States 
and  the  laws  in  such  cases  made  and  provided; 
which  was  overruled  by  the  court,  and  defend- 
ant excepts." 

The  accused  then  moved  to  set  aside  the  panel 
of  petit  jurors,  upon  grounds  set  forth  in  the 
following  order  entered  on  the  same  day: 

"  The  defendant  now  moves  the  court  to  tet 
atide  the  panel  of  petit  juron  selected  and  sum- 
moned to  try  him  herein,  because  there  was  a 
substantial  error  committed  to  his  prejudice,  in 
that  said  jurors  were  not  sununonea  as  required 
by  law,  in  that  all  citizens  of  the  United  States 
and  State  of  Kentucky,  resident  in  Fayette 
County,  of  the  African  race,  of  which  there  are 
very  many  eligible  and  qualified  to  serve  as  ju- 
rors in  Fayette  Coimty,  and  to  which  race  this 
defendant  belong,  were  excluded  and  not  sum- 
moned by  the  officers  whose  duty  it  was  to  se- 
lect and  summon  said  panel  to  serve  on  said 
panel  from  which  the  jury  to  try  defendant  was 
to  be  selected,  but  only  such  citizens  eligible 
and  qualified  which  belonged  to  the  class  known 
as  white  were  selected  and  summoned  by  such 
officers.  Defendant  fiJed  a  petition  for  thetram- 
fer  ofthii  COM  to  the  Circuit  Court  of  ^  United 
Statet  for  Eeniueky,  which  motion  was  over- 
ruled, and  defendant  excepts." 

The  trial  i>roceeded  and  the  jury  returned  a 
verdict  of  guilty  of  murder;  and,under  the  pow- 
er vested  in  them  by  the  laws  of  Kentucky,  fixed 
the  punishment  at  death.  A  judgment  having 
been  rendered  accordingly,  a  motion  for  a  new 
trial  was  made  and  ovenuled.  Upon  appeal  to 
the  Court  of  Appeals,  the  judgment  was  tS- 
firmed. 

This  statement  of  facts  is  quite  sufficient  to 
indicate  the  grounds  upon  which  we  rest  our 
determination  of  such  of  the  questions  raised  by 
the  assignment  of  errors  as  we  deem  it  neces- 
sary to  consider: 

1.  The  proposition  in  behalf  of  the  accused 
to  which  we  will  first  direct  our  attention  is, 
that  the  removal  of  the  prosecution  under  the 
first  indictment,  into  the  Circuit  Court  of  the 
United  States,  although  the  indictment  was 
there  quashed.operated  to  devest  the  State  Court 
'  of  aU  jurisdiction  thereafter,  under  anv  circum- 
stances whatever,  to  try  him  for  the  crime 
charged. 

Such  a  construction  of  section  641  is  wholly 
inadmissible.  The  prosecution  against  Biuh 
could  only  have  commenced  in  the  judicial  tri- 
bunals of  Kentucky.  The  crime  for  which  he 
was  indicted  is  an  offense  against  the  laws  of  that 
State,  not  against  those  of  the  United  States.  It 
is  not  one  onnnally  cognizable  in  tlie  courts  of 
the  Union.  The  removal  of  the  first  indictment 
into  the  Federal  Court  was  competent  only  be- 
cause at  that  time  the  accused  was  denied  by  the 
Statutes  of  Eentucky,rights  secured  to  him  by 
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Cmammeaifh  r.  MinmrnliHA  been  pononnced. 
nds point  WM  distiaoltv  ruled  in  Neal  v.  Del., 
108  V.  8.,88S,  898  [XXVI.  ,679],  and  is  substan- 
titUy  ea«ignd  by  the  decision  in  Va.  t.  A'wi, 
100  0.  a,  819  [XXV.,669].  If  any  right,  priv- 
1^  or  immniiity  of  the  accused,  secured  or 
■■nntied  by  the  Constitution  or  laws  of  the 
Uiited  States,  had  been  denied  by  a  refusal  of 
tfie  State  Court  to  set  aside  either  tliat  indict- 
sieat  or  the  panel  of  petit  jurors,  or  by  any  er- 
iDneoos  ruling  in  the  progress  of  the  bial,  his 
leottdy  would  have  been  tlirough  the  revisoir 
woer  of  Uie  hig^best  court  of  the  State,  and  ul- 
untely  by  that  of  this  court.  Va.  t.  Bivet 
[mpra];  Aeal  t.  Del.  [mipra]. 

3.  It  is  also  assigned  for  error  tliat  the  court 
'o(  original  jurisdiction  erred  in  oyerruling  the 
iBOtion  to  set  aside  the  panel  of  petit  jurors.  We 
lisTe  seen  that  the  ground  of  tnis  motion  was 
Uiat  the  petit  jurors  were  not  selected  and  sum- 
noned  as  reqiured  by  law,  in  that  all  citizens  of 
Alricu  descent  in  the  county,  very  many  of 
vbsm  WOTe  eligible  and  quaufled  to  serve  as 
ioran,  were  excluded  from  the  panel  by  the  of- 
ficer charged  with  the  duty  of  selecting  and 
sommraiBg  the  petit  lurors,  and  that  only  white 
dtiaens  weie  selected  and  summoned. 

It  is  sufficient  for  this  assignment  to  say,  that 
(be  motion  was  properiy  overruled,  for  the  rea- 
Mi,amoagstothus,Uiat  the  groimds  upon  which 
it  was  resMd  do  not  clearly  and  distinctly  show 
that  the  officers  who  selected  and  summoned  the 
patit  janss  excluded  from  the  panel  c^uaUfled 
dtiKos  of  African  descent  5«eatM«  of  (A«ir  ra«  or 
«afar.  It  may  have  been  true  that  only  white 
citizens  were  selected  and  summoned;  yet  it 
would  not,  necessarily,  follow  that  the  officer 
bid  Tiolated  the  law  and  the  special  instruction 
ginsn  by  the  court  "  to  proceed  in  his  selection 
irittKwt  regard  to  race,  color  or  previous  con- 
ditien  of  servitude."  There  was  no  legal  right 
ia  the  accused,  to  a  jury  composed  in  part  of 
biiown  race.  All  that  he  could  rightfully  de- 
asBd  was  a  jury  from  which  his  race  was  not 
cxdoded  beearue  of  (Mr  color.  Va.  v.  Sive» 
[nqira].  The  allegation,  that  colored  citizens 
wen  excluded  and  that  only  white  citizens  were 
selected,  was  too  va^e  ana  indefinite  to  consti- 
tute the- basis  of  an  mouiiy  by  the  court  wheth- 
a  the  sheriff  had  not  oisooeyed  its  order  by  se- 
leeting  and  summoning  petit  jurors  with  an  in- 
katto  discriminate  s^^inst  the  race  of  the  ac- 
cused. This  motion  was,  therefore,  properly 
oTCnaled. 

4.  Bat  the  most  important  question  raised 
hy  the  aarignmentB  of  error  is  that  which  relates 
Id  the  overruling  of  the  motion  made,bef  ore  the 
tiid,  to  set  aside  tiie  indictment  because  found 
If  a  gnud  jonr  selected  and  formed  upon  the 
nrii  of  exdumng  therefrom  because  of  their 
otior  an  dtizeas  of  the  African  race  resident  in 
Amite  County  and  digible  for  such  service. 

»  sereral  cases  heretofore  decided  in  this 
cOTtt  we  have  had  occasion  to  consider  the  gen- 
cal  ^[Beaticm  whether  the  14th  Amendment  and 
tha  Imra  passed  by  Congress  for  the  enforce- 
msitofto  provisions,  do  not  prohibit  any  dis- 
dWaatiaa,  in  the  sekction  of  grand  and  petit 
jnan^  against  citizens  of  African  descent  be- 
0M»  vt  their  nue  or  color. 

ik2kal\.  /M.,108  U.  8. ,886  [XX VL,  570], 
w*  aid,  commenting  upon  Strauder  v.  Weit 
V*..  F«.  V.  Rvott,  and  Ex  parte  Fa., 100  U.S., 
See  n  Org.  U.  S.,  Book  27. 


808,  818,  889  [XXV.,  664,  667,  676],  that  a  de- 
nial to  citizens  of  African  descent,  beeaute  <ff 
their  race,  of  the  right  or  privilege  accorded  to 
white  citizens,  of  participating  as  jurors  in  the 
administration  of   justice,  is  a  discrimination 


against  the  former,  inconsistent  with  the  Amend- 
ment and  within  the  power  of  Congress,  by  ap- 
propriate legislation,  to  prevent;  tlut  to  compel 
a  colored  man  to  submit  to  a  trial  before  a  juj^ 
drawn  from  a  panel  from  which  is  excludea, 
because  of  their  color,  every  man  of  his  race, 
however  well  qualified  by  education  and  char- 
acter to  discharge  the  functions  of  jurors,  is  a 
denial  of  the  equal  protection  of  the  laws;  and 
that  such  exclusion  of  the  black  race  from  Ju- 
ries, because  of  their  color,  is  not  less  forbidmn 
by  law  than  would  be  the  exclusion  from  juries, 
in  the  States  where  the  blacks  have  the  majority, 
of  the  white  race,  because  of  tfieir  color. 

It  was  also  said  in  that  case,  that  "  The  pre- 
sumption should  be  indulged,  in  the  first  in- 
stance, that  the  State  recognizes,  as  is  its  plain 
duty,  an  Amendment  of  Vbe  Federal  Constitu- 
tion, from  the  time  of  its  adoption,  as  binding 
on  all  of  its  citizens  and  every  department  of  its 
government,  and  to  be  enforced  within  its  lim- 
its, without  reference  to  any  inconsistent  pro- 
visions in  its  own  Constitution  or  statutes."  IW 
V.  8.,  889  [XXVI.,  6711. 

But  it  was  further  said:  "Had  the  State,  $inee 
the  adoption  of  the  14th  Amendment,  paeted  any 
gtatute  in  eonfliet  with  iti  provitiont,  or  with  this 
latB$  enacted  for  iheir  enforcement;  or  had  its  ju- 
dicial tribunals,  by  their  decisions,  repudiated 
that  Amendment  as  a  part  of  the  supreme  law 
of  the  land,  or  declared  the  Acts  passed  to  en- 
force its  provisions  to  be  inoperative  and  void, 
there  would  have  been  just  ground  to  hold  that 
there  was  such  a  denial,  upon  its  part,  of  equal 
civil  rights,  or  such  an  inability  to  enforce  them, 
in  those  tribunals,  as,  imder  the  Constitution 
and  within  the^neaning  of  that  [sec.  641,  R.  8.] 
section,  would  authorize  a  removal  of  the  suit 
or  prosecution  Into  the  Circuit  Court  of  the 
United  States."    108  U.  8.,  892  [XXVI.,  672]. 

Again;  it  was  declared  that  a  denial  upon  the 
part  of  the  officers  of  the  State,  charged  with 
duties  in  that  regard,  of  the  right  of  a  colored 
man  "To  a  sele^on  of  grand  and  petit  jurors 
without  discrimination  against  his  race,  because 
of  their  race,  would  be  a  violation  of  the  Con- 
stitution and  laws  of  the  United  States,  which 
the  trial  court  was  bound  to  redress.  As  said 
by  us  in  Va.y.  Rivet,  'the  court  will  correct  the 
wrong,  will  quash  the  indictment  or  the  panel; 
or,  if  not,  the  error  will  be  corrected  in  a  su- 
perior court,'  and  ultimately  in  this  court  upon 
review."    108  U.  8.,  894  [XXVI.,  678]. 

Ouided  by  these  principles,  we  proceed  to  in- 
quire whether  there  was  any^iog  in  the  action 
of  the  State,  by  means  of  legislation  or  other- 
wise subsequent  to  the  adoption  of  the  14th 
Amendment,  that  requires  us  to  hold,  as  matter 
of  law,  that  in  the  selection  and  f  omurfion  of  the 
grand  jury  which  returned  the  last  indictment, 
uiere  was  sucn  a  discrimination  against  the 
plaintiff  in  error  because  of  his  race,  as  made  it 
the  duty  of  the  court  to  sustain  the  motion  to 
set  aside  that  indictment. 

By  the  Revised  Statutes  of  Kentucky,  which 
went  into  effect  on  the  first  day  of  July,  1862, 
and  were  in  force  when  the  14th  Amendment 
became  a  part  of  the  National  Constitution,  no 
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one  was  competent  to  serve  as  a  petit  Juror  who 
was  not  "a  nee  white  citizen,  2  Rev.  Stat. 
Ey.,  Stanton's  ed.,77;  and  none  except  citizens 
could  serve  on  a  grand  jury.  2  Rev.  Stat.Ey., 
Stanton's  ed.,  75,  77.  By  the  same  statutes  it 
was  provided  that  all  free  white  persons  bom 
in  Kentucky  or  in  any  other  State  of  the  Union, 
residing  in  tliat  State,  all  free  white  persons 
naturaUzed  under  the  laws  of  the  Unitea  States, 
residing  there,  and  all  persons  who  have  ob- 
tained a  right  to  citizenship  under  former  laws, 
and  every  child,  wherever  bom,  whose  father 
or  mother  was  or  shall  be  a  citizen  of  E«ituckv 
at  the  birth  of  such  child,  shall  be  deemed  citi- 
zens of  that  State.  1  Rev.  Stat.  Ky.,  Stanton's 
ed. ,  238.  So  that,  by  the  law  of  Kentucky  at  the 
adoption  of  the  14th  Amendment,  no  citizen  of 
the  African  race  was  competent  to  serve  as  a 
grand  juror. 

The  Revised  Statutes  ofKentucky  were  super- 
seded, certainly  as  to  the  selection  of  grand  and 
petit  iurors,  6y  the  General  Statutes,  which 
were  formally  enacted  as  the  law  of  the  State, 
and  went  into  effect  on  the  first  day  of  Decem- 
ber, 1873.  These,  whilst  declaring,  in  con- 
formity with  the  14th  Amendment,  all  persons 
bom  or  naturahzed  in  the  United  States  and 
subject  to  the  jurisdiction  thereof , if  residing  in 
Kentucky,  to  be  citizens  of  that  8tate,Te-enacted 
the  disqualification  of  colored  persons  as  petit 
jurors  and  also  provided  that  "No  person  shall 
be  qualified  as  a  grand  juryman  unless  he  be  a 
white  citizen."  Gen.  Stat.  Ky.,  570.  And  in 
the  new  Criminal  Code  of  Practice  of  Kentucky, 
which  went  into  effect  Jantuuy  1, 1877,  it  is 
expressly  provided  that  "The  tdeeting,  sum- 
moning and  impaneling  of  a  grand  jury  shall 
be  atpreteribed  tn  the  Qen.  Stat."    Sec.  101. 

It  thus  appears  that  the  Legislature  of  Ken- 
tucky, after  the  adoption  of  the  14th  Amend- 
ment and  notwithstanding  the  explicit  declara- 
tion therein  that  "Ko  State  shall  deny  to  any 
person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws,"  twice  expressly  enacted  that 
no  citizen  of  the  African  race  should  be  com- 
petent to  serve  either  as  a  grand  or  petit  juror. 
And  these  re-enactments  of  the  prior  laws  ex- 
cluding citizens  of  tiiat  race  from  service  on 
gnmd  or  petit  Juries,  remained  unchanged  by 
legislation  in  that  Commonwealth  until  the  pas- 
sage of  the  Act  approved  January  26,  1882, 
whereby  the  word  "white"  was  stricken  out  of 
the  sections  of  the  General  Statutes  prescribing 
the  qualiflcatioDS  of  grand  and  petit  jurymen. 

In  this  connection  ft  is  necessary  to  recur  to 
the  case  of  CommonweaWi  v.  Johnton  deter- 
mined as  we  have  seen  in  the  Court  of  Appeals 
of  Kentuc^  on  the  29th  of  June,  1880.  In  that 
case  it  was  Wd,  upon  the  authority  of  Strav- 
der  V.  West  Va.,  100  U.  S.,  308  [XXV.,  664] 
decided  on  the  first  day  of  March,  1880,  that  so 
modi  of  the  Statute  of  Kentucky  "As  excludes 
all  persons  other  than  white  men  from  service 
on  juries  is  unconstitutional,  and  that  no  person 
can  be  lawfully  excluded  from  any  jury  on  ac- 
count of  his  race  or  color."  The  learned  court 
then  proceeded:  "This  question  has  not  been 
?teretoforepai$ed on bfftAie court,  aoiitB  theduty 
of  selecting  and  summoning  juries  is  devolved 
upon  merely  ministerial  officers,  we  ought  to 
assume  that,  in  performing  their  duties,  the;/ 
ebq/ed  the  statute  as  enactm  by  the  Legislature, 
and  that  they  excluded  colored  persomj'rom  the 
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jury  because  the  statute  dedare*  them  to  be  inoom- 
petent  and.  consequently,  that  the  atmellee  was 
deprived  by  the  statute  of  a  ri^  which  the  Su- 
preme Court  holds  is  secured  to  him  by  the  Con- 
stitution. 

But  the  word  '  white,'  as  found  in  our  jury 
laws,  being  nme  declared  to  be  no  part  of  that 
law,  it  will  be  incumbent  on  all  officers  charged 
with  the  dutj  of  selecting  or  summoning  Jutmb, 
to  m^e  their  selections  without  regard  to  raoe 
or  color;  and  when  juries  are  hereafter  selected 
and  summoned,  it  ought  to  be  presumed  that 
the  officers  did  theifduty,  and  ignored  the  stat- 
ute so  far  as  it  is  herein  held  to  be  unconstltutioD- 
aJ,  and  that  they  have  not  excluded  any  person 
from  the  jury  on  account  of  his  race  or  color." 
78  Ky.,  509. 

The  indictment  upon  which  the  plaintiff  in 
error  has  been  tried,  convicted  and  sentenced  to 
suffer  death,  was  returned  by  a  grand  jury  se- 
lected by  jury  commissioners  who  woe  appcdnt- 
ed  by  the  State  Court  of  original  jurisdicUon  at 
its  May  Term,  1880.  It  was,  therefore,  found 
by  ^rand  jurors  who  were  selected  prior  to  the 
decision  in  CommonwedUi  v.  Johnson.  The 
names  of  the  grand  jurors  so  selected  were  re- 
ported to  the  court  at  that  Term,  as  the  Krand 
jury  for  the  succeeding  Term,  at  which  toe  in- 
dictment upon  which  Bush  was  tried  was  re- 
turned. So  that  the  grand  Iurors  who  found  the 
indictment  were  selSted  when  Statutes  of  Ken- 
tucky, re-enacted  after  the  adoption  of  the  14th 
Amendment,  expressly  restricted  jury  commis- 
sioners in  their  selection  of  grand  jurors  to  white 
citizens.  Further;  they  were  selected  at  a  time 
when,  accordingto  the  rule  announced  by  the 
hi^est  court  of  Kentucky,  it  should  be  assumed 
that  the  officers  charged  with  the  duty  of  select- 
ing grand  jurors  obeyed  the  local  statute  by  ex- 
dudlng  from  the  list,  because  of  their  race,  all 
citizens  of  African  descent. 

These  considerations  bring  the  case  within  die 
principlesannoiucedin  A<!(iZy.  Z>«;.  The  pre- 
sumption that  the  State  recognized  the  14th 
Amendment,  from  the  date  of  its  adoption,  to 
be  binding  on  all  its  citizens  and  every  depwt- 
ment  of  its  government  and  to  be  enforced  with- 
in its  limits,  without  reference  to  any  incooaiat- 
ent  provisionsin  itsown  Constitution  and  law8,is 
overthrown  by  the  fact  that  twice,  after  the  rati- 
fication of  that  Amendment,  the  State  enacted 
laws  which  in  terms  excluded  citizens  of  Afri- 
can descent  because  of  their  race,  from  service 
on  grand  and  petit  juries.  It  was  not  until  af  tor 
the  grand  jurors  who  returned  the  indictment 
against  Bush  had  been  selected,  that  the  highest 
court  of  Kentucky,  speaking  with  authority  for 
all  the  judicial  tribunals  of  that  Commonwealth, 
declared  that  the  local  statutes,  in  so  far  as  th^ 
excluded  colored  citizens  from  grand  and  pebt 
juries  because  of  their  race,  were  in  conflict  wlft 
the  National  Constitution. 

But  upon  this  branch  of  the  case  the  aTgunwat 
by  counsel  for  the  Commonwealth  of  Kentucky 
is,  that  the  record  does  not  show,  by  a  bill  at 
exceptions  or  otherwise,  that  any  proof  whatev« 
was  offered  in  support  of  the  motion  to  set  aaide 
the  indictment;  and,  consequently,  that  in.  dis- 
posinjr  of  that  motion,  as  presenting  simply  a 
question  of  law  arising  upon  the  face  of  the  local 
statutes,  the  presumimon  is  that  the  Jury  ca«n- 
mlssioners  in  their  selection,  at  May  Term,  1880, 
of  the  Fayette  Circuit  Court,  of  grand  Jurora  for 
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Uk  ancoeedinff  Term,  respected  the  dedskn  in 
gimtitr  T.  Weit  Va.,  and  similar  cases  and, 
tboefon,  disresarded  the  Statutes  of  Kentackr . 
The  force  of  Oils  position  would  be  greatly 
rtiengtbeDed  if  the  record  furnished  anr  evi- 
doce  tbst  the  court  gave  to  those  conunission- 
en  such  instructions  aa  were  given  to  the  sheriff 
in  Uay,  1881,  when  that  officer  was  required  to 
select  and  summon  petit  jurors  for  the  trial  of 
Baah.  We  are  of  opinion  that  the  rule  an- 
nounced by  the  Court  of  Appeals  in  Ccmnumr 
imUk  T.  John»on  is  consistent  with  sound  rea- 
aon  and  public  policy;  and,  in  conformity  there- 
wttb— in  the  absoice  of  an^  evidence  that  the  se- 
lection of  grand  jurors,  in  May,  1880,  wag  in 
&ct  made  without  discrimination  against  col- 
ored citizens,  because  of  their  race — it  should 
be  aasmned  that  the  jury  commissioners  then  ap- 
pointed followed  the  Statutes  of  Kentucky  so 
fir  as  they  restricted  the  selections  of  grand  ju- 
wa  to  citizens  of  the  white  race. 

For  these  reasons,  it  is  adjudged  that  the  court 
of  (oiginal  jurisdiction  erred  m  overruling  the 
motion  to  set  aside  the  indictment;  and,  conse- 
qnently,  that  the  Court  of  Appeals  of  Kentucky 
and  m  affirmiiig  its  judgment. 

Tie^udgmtfU  <if  the  Court  cf  AppeaU  of  Ken- 
M^  u  retened  and  the  eaute  remanded  to  that 
mK,  to  be  tkenee  remanded  to  the  Fayette  Oireuit 
Oturt,  mth  direction*  to  teta»ideth«  indictment. 

Mr.  Juetiee  Field  adheres  to  the  views  ez- 
jraaed  by  him  in  his  dissenting  opinions  in  ^ 
me  7a.,  100  U.  S.,  849  [XXY.,  680],  and  in 
JWv.iW.,  108U.8.,M8[XXVL,674];and, 
ttorfore,  dissents  from  the  judgment  m  this 
cw. 

Ur.  Cki^f  Jiutiee  Waite,  with  whom  con- 
nnad  Mr.  Juttiee  Qrmiy,  dissenting: 

I  am  unable  to  concur  ia.  this  judgment.  In 
iny  opinion,  it  is  not  to  be  presumea  that  the 
cooits  or  the  officers  of  Kentucky  neglected  or 
refused  to  follow  the  rulings  in  Strauder  v.  W. 
%i')iM  [XXV.,  604],  after  the  judgment  in 
tkst  ease  was  pronounced  by  this  court.  The 
Cowtof  App«ils  promptly  recognized  the  au- 
Uiority  of  tbat  case  and,  in  the  uisence  of  any 
proof  to  the  contrary,  it  seems  to  me  we  must 
morae  the  inferior  courts  also  did. 

Tnteapj.    Test: 

James  H.  HoEenney,  Clerk,  Sup.  Court,  V.  S. 


EDWARD  BURGESS,  I^.  in  Err., 

V. 

reaSE  SELIOHAN  vt  al.,  Exrs.  of  Jobefh 
Skusmab,   Deceased. 

(See  8.  C,  17  Otto,  20-88.) 
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dMnt  ^  fUeral  Oourt*  ttate  deeitton*— 
nim  «f  pnptrtf—rute  in  Federal  Oowrte— 
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sons  piedeiDg  suoh  stock  shall  be  oonsideted  as  hold- 
i  iij;  the  same  and  liable;  and  the  estates  and  funds  in 
the  hiuuls  of  exeouton,  eto.,  shall  be  liable.    BM, 

1.  Tbat  persons  to  whomstock  of  a  oorporationis 
pled^d  as  oollatend  security  bv  the  oorporatian 
Iteelt  arc  within  the  exemption  of  the  statute ; 

2.  Xliat  certificates  of  the  stock  absolute  on  tbelr 
face,  issued  to  a  creditor  as  collateral  security,  or  in 
trust,  may  be  shown  to  be  so  held  by  eridenoe  <n 
pott; 

3.  Tbat  tlie  holder  of  such  stock  as  collateral  se- 
curity, or  in  trust,  though  be  vote  on  such  steck,  is 
not  thereby  estopped  from  showing  that  the  stock 
belonss  to  uie  company  and  not  to  nim,  and  that  he 
only  holds  It  as  colbteral  sectirity. 

4.  The  Supreme  Oourt  of  Uisaouri,  after  the  trans- 
action arose  and  after  the  drouit  court  had  decided 
this  case,  made  a  conliary  decision  against  fbe  same 
stockholders,  at  the  suit  of  another  plaintlfl,  hold- 
ing that  the  clause  of  exemption  in  the  statute  does 
not  extend  to  persons  receiving  stock  as  collateral 
securl^  from  the  corporation  itself;  and  this  de- 
cision beliig  urged  as  conclusiye  upon  the  IMeral 
Courts ;  Md,  that  this  court  is  not  bound  to  follow 
the  decision  of  the  State  Court  in  such  a  case. 

5.  nie  Federal  Courts  have  an  independent  iatia- 
dlotlon  in  the  administration  of  state  laws  in  cases 
between  dtiiena  of  dllTerent  States,  co-ordinate 
Trith  and  not  subordinate  to  that  of  the  state  courts; 
and  are  bound  to  exercise  their  own  judgmentasto 
the  meaning  and  effect  of  those  laws. 

8.  But  since  the  ordinary  administration  of  the 
law  is  carried  on  by  the  Stete  Courts,  it  necessarily 
happens  that,  by  the  course  of  their  dedstons,  cerw 
tain  rules  are  established  wbich  become  rules  of 
property  and  action  In  tlie  Stete,  and  have  all  the  ef- 
leotof  law,  especially  with  regard  to  the  law  of  real 
estete  and  tlie  construction  of  State  ConEtltutions 
and  stetutes ;  such  estebllshed  rules  aie  always  re- 
garded by  the  Federal  Courts,  no  leas  than  by  the 
state  courts  tbemselves,  as  authoritetive  declara- 
tions of  what  tiie  law  is. 

7.  But  where  the  law  has  not  been  thus  settled.  It 
ia  the  right  and  duty  of  the  Federal  Courts  to  exer- 
cise their  own  Judgment ;  as  they  also  always  do  in 
reference  to  the  doctrines  of  commercial  law  and 
general  Jurisprudence ;  and  when  contracts  and 
transactions  hiave  been  entered  into  and  rights  have 
accrued  tbereon  under  a  particular  state  of  the  de- 
cisions, or  when  there  has  been  no  decision  of  the 
stete  tribunals,  the  Federal  Courts  properly  claim 
the  right  to  adopt  their  own  interpretation  of  the 
law  apidloable  to  the  case,  although  a  different  in- 
terpretation may  be  adopted  by  the  State  Courts  aft- 
er such  rights  have  accrued. 

8.  But  even  in  suoh  cases,  for  the  sake  of  harmony 
and  to  avoid  confusion,  the  Federal  Courts  will  lean 
towards  an  agreement  of  views  with  the  State 
Courts  if  the  question  seems  to  them  balanced  with 
doubt. 

9.  Acting  on  these  principles  of  comity,  the  courts 
of  the  Umted  States,  without  sacrificing  their  own 
dignity  as  independent  tribunals,  endeavor  to  avoid, 
and  In  most  cases  do  avoid,  any  unseemly  conflict 
with  the  well  considered  decisions  of  the  State 
Courts. 

10.  Ab,  however,  the  very  object  of  giving  to  the 
national  oourts  Jurisdiction  to  administer  the  laws 
of  the  States  in  oontroversles  between  citizens  of 
different  States  was  to  institute  independent  tribu- 
nals which  it  might  be  supposed  would  be  unaffected 
by  local  prejudices  and  sectional  views,  it  would  be 
a  dereliction  of  their  duty  not  to  exercise  an  inde- 
pendent Judgment  In  cases  not  f  oreoloeed  by  previ- 
ous adjudication. 

11.  A  Judgment  entered  by  consent  for  a  speotflo 
amount,  subject  to  any  oremts  which  the  defnidant 
may  produce  vouchers  for,  is  good  as  between  the 
partiea  themselves  and  their  pnviea. 

[No.  188.] 
Argued  Dee.  U,1S,  ISSt.  Decided  Jan.  SO,  188S. 

PI  ERROR  to  the  Circnit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 


NOTB.— Indfoiduol  Udbavv  of  etocktuMen  tor  ear- 
vonU  debta.  See  tiot«  to  Ha&h  v.  Dana,  101  U.  8., 
XXV.  885. 

Tvo£to  landx  bv  Oeed  and  devise  nmemed  bvlex  rel 
sttSB.  See  not«  to  Clark  v.  Qisbam,  10  U.  8.  (6 
Wheat),  tSI ;  tiote  to  Ehnendorf  v.  Tayl<»,  a  U.  8. 
og  Wheat),  188;  note  to  Darby  V.  Mara-,  28  0.  8.  (10 
Vbeat).  4»:  and  note  to  Jackson  v.  Ohew.  H  U.  a 
(UVheat),jU». 
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This  action  was  brought  In  the  court  below, 
by  the  plaintiff  In  error,  to  charge  the  defend- 
ants, as  stockholders  of  the  Memphis,  Carthage 
and  Korthwestem  Railroad  Companj,  with  a 
judgment  debt  due  from  said  company. 

A  jury  having  been  waived  and  the  case  sub- 
mitted to  the  court,  the  trial  resulted  in  a  judg- 
ment in  favor  of  the  defendants.  Whereupon, 
the  plaintiff  sued  out  this  writ  of  error. 

The  case  is  fully  stated  by  the  court. 

Jfeatrt.  Benjamin  H.  Briatowt  John  P. 
Ellia  and  Joteph  Shippen,  for  plaintiff  in  error: 

Since  the  decision  of  this  case  at  the  circuit, 
the  hiehest  court  in  the  State  has  decided  that 
the  Missouri  Statute  does  not  include  one  in  the 
position  of  the  defendant,  among  those  exempt- 
ed from  personal  liability  as  shareholders. 

Oriswold  v.  Seligman,  72  Mo.,  110;  Fitfier  v. 
Sdigman,  75 Mo.,  18. 

TTiis  construction  of  the  Missouri  Statute  by 
the  highest  court  of  that  State  is,  under  familiar 
rules,  conclusive  upon  this  court. 

"This  court  follows  the  adjudication  of  the 
highest  court  of  the  State,  in  the  construction  of 
its  statutes.  Its  interpretation  is  accepted  as 
the  true  interpretation,  whatever  may  be  our 
opinion  of  its  original  soundness." 

Fairfield  v.  OallaUn,  Co.,  100  U.  S.,  47,  52 
(XXV.,  544,  546);  Mooret  t.  Bank,  104  U.  8., 
625  (XXVI.,  870). 

There  are  cases  involving  questions  of  munic- 
ipal bonds,  in  which  this  court  has  held  itself 
bound  to  follow  state  decisions  as  to  the  validity 
of  the  bond. 

Venice  v.  Murdoch,  92  17.  S.,  501  (XXIII., 
685);  Pine  Grove  v.  Taleott,  19  "Wall.,  677^  U. 
6.,  XXn.,  288):  Olcottx.  Supeniton,  16  Wall., 
689  (83  U.  8.,  XXL,  886). 

These  cases  are  puced  upon  the  ground  that 
the  questions  involved  are  general,  not  statuto- 
ry. ITiey  are  not  applicable  here.  In  Oria- 
woldv.  Seligman,  eupra,  the  precise  question 
considered  was,  whether  or  not  the  statute  ap- 
plied to  the  facts  there  presented.  The  question 
was  piurely  one  of  statutory  construction. 

The  stockholders'  liabihty  attaches  to  the  in- 
dividual in  whose  name  shares  of  stock  actually 
stand,  no  matter  in  what  capacity  or  under 
what  circumstances  such  shares  may  be  held. 

Upton  V.  Tribileoek,  91  U.  8.,  46  (XXIII., 
208) ;  Sanger  v.  Uptm,  91 U.  S. ,  56,  63  (XXIII., 
280, 228);1r«J«torv.  Upton,  91 U.  8.,  65(XXin., 
884) ;  dhuib  y.  Upton,  95  U.  8.,  665  (XXIV., 

tsm. 

This  is  also  the  rule  where  the  shares  are  held 
merely  as  collateral. 

PuUman  v.  Upton,  96  U.  8.,  828  (XXTV., 
818) ;  Bank  v.  Caee,  99  U.  8.,  (628  XXV.,  448); 
Wheeloek  v.  Koiit,  77  111.,  296. 

This  is  also  the  rule  where  the  shares  are  refs- 
istered  in  the  name  of  one  individual,  who,  m 
f actjholds  them  under  a  secret  trust  for  another. 

Thompson,  Liability  of  Stockholdera,  sees. 
177  and  178;  MitcluWt  Case,  L.  R..  9  Eq.,  868; 
Stover  v.  FUick,  30  N.  T^  64;  Shdlinoton  v. 
Howland,  68  N.  Y.,  VJl;Bank  v.  BumJiam,  11 
Cush.,   188. 

As  against  creditors,  the  same  liability  is  in- 
curred oy  anyone  who  acts  as  a  shareholder, 
even  without  actual  registry  or  without  actual 
ownership  as  against  the  corporation  or  others. 

See  the  Upton  CoMt  above  cited. 
Bank  T.  Ca»e  (tupra);  Shejfleld  R.  Co.  v.  Wood- 


cock, 7  Mees.  &  W.,  674;  Clidtenham  R.  Co.  v. 
Daniel,  2  Eng.  "Rj.  Caa.,  728;  EtparU  Betleg, 
2  Macn.  &  Q.,  176 ;  Cfutte  v.  Bank,  19  Pick.. 
564,  669;  Bank  v.  Bumham,  11  Cuah.,  188; 
Lane  v.  Brainard,  30  Conn.,  565,  579;  AddeHji 
V.  «(W7n,6Hill,  624;  Matter  of  Reciproei^Bank, 
22  N.  Y.,  9, 17;  Sayt  v.  R  R.  Co.,  88  t»a.,  81; 
McHoeey.  Wheeler,  45  Pa.,  32;  Haywood  Flank 
R.  Co.  V.  Bryan,  6  Jones  (L.),  82. 

This  ground  of  liabilitv  is  soimd  upon  prin- 
ciple as  well  as  established  by  authority. 

It  is  based  upon  two  leading  doctrines  of  the 
law :  1,  estop^l  by  conduct ;  and  2,  election 
between  inconsistent  positions. 

See,  authorities  above  cited. 

Mesm.  Jamea  O.  Broadhead,  Joseph 
H.  Choate  and  H..  U.  Hardirifi,  fordefendaxUs 
in  error: 

Was  the  defendant  a  stockholder? 

Plaintiff  claims  that  defendant  was  a  stock- 
holder because  a  certificate  of  stock  was  ifeued 
to  the  firm  of  J.  &  W.  Seligman  &  Co.,  absolute 
and  unconditional  on  its  face  and,  therefore, 
that  the  defendant  is  estopped  from  denying 
that  he  held  it  in  any  other  way  than  as  owner, 
and  that  he  cannot  be  permitted  to  show,  by  ev- 
idence aliunde,  that  he  really  held  it  in  trust 
or  as  a  pledge  or  in  escrow.  We  submit  that 
the  decisions  are  so  uniform  to  the  contrary, 
that  this  can  scarcely  be  now  considered  an 
open  question. 

McMahm  v.  Maeg,  61  N.  Y.,  166-161;  B.  B. 
Co.  V.  Stein,  21  HI.,  96-98; Lathrop  v.  Kneetand, 
46 Barb., 432438;  Jone$\.  R.  R.  Co..  82 N.  H., 
544. 

Ettoppel  in  pais  consists  in  doings  or  sayingg 
by  a  party,by  which  he  designedly  induces  an- 
other one  to  alter,  injurioudy  to  himself,  bis 
previous  condition.  The  following  well  con- 
sidered cases  give  the  fuU  extent  o£  the  doc- 
trine: 

Brown  v.  Wliteler,  17  Conn.,  846;  Kinneg  t. 
Famtwortli,,  17 Conn.,  VS6;Bangdey  v.  Spring, 
21  Me.,  180;  OummingiY.  WAtter,  43  Me.,1^; 
Heath  V.  Bank,  44  N.  H.,  174;  Ketehum  r.  Dun- 
can, 96 U.  8.,  666  (XXIV.,  871). 

On  questions  of  the  construction  of  the  Con- 
stitution or  peculiar  statutes  of  a  State,  the  Fed- 
eral Courts  acquiesce  in  the  settled  decisions  of 
the  courts  of  last  resort  of  the  State  in  ques- 
tion, but  not  on  a  question  of  general  law  or 
equity,  such  as  is  involved  in  the  present  case. 

The  Federal  Courts  are  absolutely  independ- 
ent of  the  decisions  of  the  State  Courts,  and 
only  to  be  influenced  by  them  according  to  the 
force  of  the  reasons  upon  which  they  are  based. 

The  mere  fact  that  a  clause  of  a  state  statute 
is  incidentally  involved,  is  not  enouj^  to  im- 
part to  a  judgment  of  the  State  Courts  peculiar 
sanctity  or  authority  in  regard  to  the  question 
when  raised  in  the  Federal  Courts. 

Venice  v.  Murdock,  92  U.  8.,  601  (XXIIL, 
585) ;  Pine  Grove  v.  Taleott,  19  WalL,  677  (66 
U.  8.,  XXIL,  288);  OleoU  v.  Superviton.  IS 
WalL,  689  (88  U.  8.,  XXL,  886). 

This  is  as  much  a  question  of  general  juria- 
prudence  as  any  question  of  commercial  law, 
and  the  decisions  of  this  court  in  very  recent 
cases  have  emphatically  asserted  its  right  to  aa 
independent  decision  upon  its  own  judgment, 
notwithstanding  the  decisions  of  the  courts  of 
the  State  where  the  controversy  arose. 

B.  R.  Co.  V.  Bank,  102  U.  8.,  14  (XXVt, 

Poo  A®'  ^'  ^ 
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M);  Oatav.  Bank,  100 U.  S.,  289  {XXV.,  580); 
AtMv.  2Wm,  16  Pet,  1. 

llie  dednona  in  Missouri,  relied  upon  by  the 
]daintiff,  were  subsequent  to  tbe  decision  of 
this  case  hy  tiie  circuit  court. 

And  in  tliis  connection  we  call  tlie  attention 
of  ttie  court  to  tlie  doctrine  laid  down  bv  it  in 
ftan  T.  Ptek,  18  How.,  599  (59  U.  8.,  XV., 
580),  where  the  court  says :  ''  Nor  do  we  feel 
booiid  in  any  case,  in  which  a  point  is  first 
rafaed  in  the  courts  of  the  United  States  and  has 
been  decided  in  the  circuit  court,  to  reyerse 
that  decision  contrary  to  our  own  conTictions, 
io  Older  to  conform  to  a  state  decision  made  in 
the  meantime.  Such  decisions  have  not  the 
character  of  established  precedent  declarative 
of  the  settled  laws  of  the  State." 

Mr.  JvMiee  BnUUey  delivered  the  opinion 
of  the  court: 

This  is  an  action  brought  by  the  plaintiff, 
Bmsess,  against  J.  &  WT  Seligman  &  Co.  as 
AiMXholiderB  of  the  Memphis,  Carthage  and 
Xorthwestem  Railroad  Company,  under  a  stat- 
ute of  the  State  of  Missouri,  to  recover  a  debt 
doe  to  him  by  the  company.  The  plaintiff,  in 
Us  petition,  alleges  that  on  the  6th  of  Novem- 
ber, 1874,  judgment  was  rendered  in  his  favor 
■oinst  the  corporation  by  the  District  Court  of 
Cherokee  County,  Kansas,  for  $78,661,  which 
Rmains  nnaatiaoed;  that  in  December,  1874,  the 
erapoiation  was  dissolved  and  that  the  defend- 
inti,  at  the  date  of  the  dissolution  and  of  the 
judgment,  were  and  still  are  stockholders  of  the 
omoration  to  the  amount  of  |6,000,000,  on 
which  there  isdue  and  unpaid  $1,000,000;  and 
he  demands  ludgment  for  the  amount  of  his 
debt.  Josepn  S3i^man,  the  principal  defend- 
ant, answered,  denying  that  the  defendants  were 
ever  stockholders  or  subscribers  to  the  stock  of 
the  ooipoiation;  and  setting  forth  certain  facts 
and  drcnmstances,  stated  in  the  findings,  under 
wfaidi  the  stock  alleged  to  be  theirs  was  merely 
dqiosited  in  their  hainds  by  the  corporation  in 
triBt  for  a  temporary  purpose  by  way  of  coUat- 
val  security,  to  be  returned  when  that  purpose 
WIS  accomplished. 

The  cause  was  tried  by  the  court  and  judg- 
BKot  was  rendered  for  the  defendants  on  certain 
flndhsgs  of  fact;  and  the  question  here  is, wheth- 
er tile  &cts  as  found  are  sufficient  to  support 
thejudgment. 

The  prindpol  facts  upon  which  the  case  must 
torn  are  substantially  the  following: 

The  Memphis,  Carthage  and  Northwestern 
Railroad  Company  was  a  corporation  organized 
noder  the  general  laws  of  Missouri,  with  an  au- 
thorized capital  of  $10,000,000.  On  the  10th  of 
Xarch,  187^,  a  contract  in  writing  was  entered 
into  b^ween  the  corporation  and  J.  &  W.  Selig- 
Bian  &  Co.,  the  defendants,  which  is  set  forth 
in  the  findings.  In  the  recitals  of  this  contract 
It  was  stated  that  certain  municipal  subscrip- 
tiooR,  in  the  shape  of  bonds,  to  the  amount  of 
1615,000,  had  been  obtained  in  aid  of  its  con- 
Mnic^ion;  and  that  a  portion  of  the  road  (27 
vsSu^  was  already  graded,  bridged  and  tied,  and 
the  n^t  at  way  obtained,  and  all  paid  for  by 
the  proceeds  of  said  subscriptions,  and  that  the 
tomfmj  now  sought  additional  capital  for  pro- 
eariag  non  and  equipment  for  the  road  by  the 
Mle  OS  its  first  mortgage  t^nds;  it  was,  there- 
foR,  agreed  that  the  railroad  company  should 
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furnish  the  capital  necessary  to  completely  pre- 
pare the  road  for  the  iron,  and  would  execute 
and  deposit  with  the  defendants  its  entire  issue 
of  first  mortgage  bonds,  to  wit:  $6,000,000, 
and  a  majori^  of  its  capital  stock  authorized 
to  be  issued,  '*  said  stock  to  remain  in  the  con- 
trol of  said  party  of  the  second  part  (J.  &  W. 
Seligman  &  Co.)  for  the  term  of  one  year  at 
least."  The  latter  a^eed  to  purchase  two  thou- 
sand tons  of  railroad  vron  under  the  railroad  com- 
pany's direction,  and  from  time  to  time  to  make 
advances  of  cash  during  the  completion  of  the 
road,  not  exceeding  $200,000  (including  the 
amount  paid  for  iron),  and  to  receive  interest 
thereon  at  the  rate  of  seven  per  cent  per  annum 
until  re-imbursed  bv  sale  of  the  bonds.  They 
were  to  have  the  privilege  for  the  term  of  twelve 
months,  of  calling  any  portion  of  the  $6,000,000 
of  bonds  at  the  rate  of  seventy  cents  currency 
and  accrued  interest  less  two  and  a  half  per  cent, 
and  if  more  bonds  were  sold  than  enough  to 
iron  the  road,  they  should  advance  funds  to  pur- 
chase rolling  8tock,$2,000  per  mile,  the  balance 
to  remain  with  them  on  deposit  on  interest  at  the 
rate  of  call  loans  to  [my  any  deficiency  in  net  earn- 
ings of  the  road  to  meet  demands  for  interest  on 
the  bonds.  If  the  bonds,  or  part  of  them,  could 
not,  for  any  unforeseen  cause,  be  negotiated  dur- 
ing the  next  twelve  months,  the  company  was 
to  repay  to  J.  &  W.  Seligman  &  Co.  all  moneys 
advanced  by  them,  with  interest  at  the  rate  of 
seven  per  cent  per  annum  and  a  commission  of 
two  and  a  halt  per  cent  on  all  bonds  returned. 
This  is  the  purport  of  the  written  agreement. 

On  the  first  of  May,  1873,  a  trust-deed  was 
executed  by  the  company  on  its  railroad  and 
appurtenances  to  Jesse  Seligman  and  John 
H.  Stewart,  trustees,  to  secure  the  company's 
bonds.  On  the  11th  of  May,  1872,  the  follow- 
ing resolution  of  the  directors  was  passed.  "  It 
is  ordered  by  the  board  of  directors  tnat,  in  mak- 
ing negotiations  for  money  with  J.  &  W.  Sel- 
igman &  Co.,  certificates  for  a  majority  of  the 
capital  stock  of  this  company  be  issued  to  the 
said  J.  &  W.  Seligman  &  Co.  to  hold  in  tnut 
for  the  period  of  twelve  months,  and  that  sudi 
certificates  be  signed  by  the  president  and  sec- 
retary, with  the  corporate  seal  of  this  company 
affixed."  A  stock  certificate  for  60,000  shares, 
or  $6,000,000,  was  accordingly  issued  in  the 
usual  form  to  J.  &  W.  Seligman  &  Co.  This 
certificate  was  delivered  to  the  defendants,  but 
the  court  finds  that  they  never  subscribed  for 
the  stock,  nor  agreed  to  do  so,  and  obtained  it 
only  in  the  manner  set  forth.  The  list  of  stock- 
holders on  the  stock  book  of  the  company,  re- 
quired by  law  to  be  kept,  contains  the  names  of 
certain  townships  which  contributed  aid  to  the 
road,  and  several  individuals,  including  J.  &  W. 
Seligman,  but  not  the  amount  of  shares  held. 
The  stock  transfer  book,  also  required  by  law, 
contained  the  same  list,  with  date,  number  of 
shares  and  amoimt  carried  out  opposite  to  each 
name.  The  name  of  J.  &  W.  Seligman  ap- 
peared therein  as  follows: 


Names. 

Besidenoe.! 

Data 

J.  tV.'feelfirman 

*Ne\;Tork,*N.*Y. 

•      *     *     «    * 

•    *  »    * 

No.  of  Shares. 

Amount  in  Dollars. 

•  *   *     *     •     •      • 
aO,000,  sixty  thousand 

(held  In  escrow) 

•  *****      « 

*  S,00S,000,*alxmliIioiia.  * 

•  ••      >•     ••• 
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The  court  farther  found  that,  shortlT  after 
the  contract  of  March  14,  1872,  Joeeph  Ship- 
pen,  an  attorney,  of  St.  Louis,  saw  and  exam- 
ined its  proTialons,  and  a  few  days  after  told 
Burgees,  the  plaintiff,  of  the  contract,  and  that 
thereby  the  Seliemans  were  to  have  control  of 
the  road  and  of  the  stock  and  bonds,  and  told 
Burgess  it  would  be  well  for  him  to  have  a  talk 
with  Joseph  Seligman  before  entering  into  con- 
tract with  the  railroad  for  its  construction.  Bui^ 
gess  accordingly  saw  Seligman,  and  testifies 
uat  the  follo'mng  conversation  ensued: 

"  I  told  him  I  had  been  constructing  on  that 
Carthage  road,  and  that  I  understood  he  was 
interested  !n  the  road  now,  and  I  would  like  to 
talk  to  him  on  that  matter ;  that  this  company 
owed  me,  or  Ctmningham,  who  was  the  pres- 
ident of  tlie  corporation;  that  he  owed  me  then 
some  money  for  work  I  had  done  between  there 
and  Pierce  City,  and  I  wanted  to  know  what  the 
prospect  was  for  pushing  the  work  forward,  the 
means  of  getting  the  iron,  and  so  on,  and  he 
said  :  '  I  think  Uie  best  thing  you  can  do  is  to 
go  on  with  the  work  westward,  and  we  will 
have  ainple  means  to  get  hold  of  the  local 
bonds.'  It  seems  Cunningham  had  represented 
to  him  that  there  was  local  means  enough  to 
nade  the  road,  and  he  suggested  to  me  then  that 
I  would  be  safe  in  going  on  and  entering  into 
such  a  contract,  and  then  he  mentioned  that  he 
thought  it  would  be  better  for  all  parties  if  the 
road  was  bnilt  and  the  work  prosecuted  west- 
waitL" 

Afterwards,  on  June  14,  1872,  Burgess  en- 
tered into  a  contract  with  the  railit)ad  company 
for  the  construction  of  the  road  from  Carthage, 
Mo.,  to  Independence,  Kansas.  He  immediate- 
ly began  work  under  the  contract,  and  so  con- 
tlnuea  until  the  fall  of  1878. 

The  bonds  of  the  company,  to  the  amount  of 
$884,000,  were  issued  and  were  negotiated  and 
sold  by  J.  &  W.  Seligman  &  Co.,  they  them- 
selves becoming  holders  of  over  $400,000  there- 
of. 

The  stock  issued  to  them  was  voted  on  by 
proxy  at  two  successive  annual  meetings  for 
decdon  of  directors. 

The  company  being  unable  to  meet  its  inter- 
est on  the  bonds,  the  road  and  property  were 
delivered  to  the  trustees  of  the  mortga^  and 
sold  in  December,  1874,  and  Joseph  Seugman 
andJosiah  Macy,  as  a  bondholders' comnuttee, 
became  purchasers  thereof,  and  the  railroad 
corporation  was  dissolved,ln  conformity  with 
the  laws  of  Missouri  about  the  same  time. 

On  the  6tb  of  November,  1874,  Burgess  ob- 
tained judgment  in  the  District  Court  of  Cher- 
okee County,  Kansas,  against  the  railroad  cor- 
poration for  work  and  materials  under  bis  con- 
tract, for  the  sum  of  $78,661,  which  judgment 
recited  that  it  was  entered  by  agreement,  with  a 
stipulation  that  it  would  be  entitled  to  a  credit 
of  the  amount  which  had  been  paid  by  the  rail- 
road company  to  subcontractors  and  laborefs 
of  the  plamtin,  when  the  exact  amount  thereof 
should  have  been  ascertained  and  proper 
vouchers  furnished.  No  credits,  however,  were 
dalmed.  The  present  action  was  brought  to  re- 
cover the  amount  of  this  judgment. 

The  findings  also  set  out  the  contract  made 
by  Burgess  and  his  associate  with  the  railroad 
company,  14th  June,  1872,  for  constructing  the 
road,  by  which  it  appeared  that  they  agreed  to 
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t  tbe  extreme  length  to  which  the  doctrine 
hu  been  pudied  has  operated  very  harshly;  and 
in  caies  m  which  the  corporation  itself  has  no 
tat  li^t  to  enforce  payment,  and  where  no 
bad  toth  or  fraudulent  intent  has  intervened, 
iJL  m»f  be  doubted  whether  creditors  have  any 
better  ti^t,  unless  by  force  or  some  express 
fnMnon  oi  a  statute.  The  Missouri  Statute 
tacoenizes  the  justice  of  making  a  discrimina- 
tiim  between  those  who  hold  stock  in  their  own 
right,  and  those  who  hold  it  merely  in  a  repre- 
totative  capacity,  or  as  trustees,  or  by  way  of 
etdUteral  securi^. 

Upon  a  carenil  examination  of  the  facts 
found  in  this  case,  we  do  not  see  how  a  reason- 
side  doubt  can  exist  that  the  SeliKmans  held 
the  stock  in  question  as  trustees  and  custodians 
by  way  of  collateral  security  for  themselves 
ind  tlte  pmchasers  of  the  bonds.  That  was 
dearly  the  intent  of  the  parties,  declared  in 
(Imost  so  many  words  ;  and  that  intent  must 
prevail  unless,  by  some  inadvertency  in  carry- 
mg  it  out,  the  Sdigmans  have  been  unwitting- 
)j  can^t  in  some  legal  snare  of  which  the 
onditMB  can  take  advantage.  By  the  contract 
eueated  between  them  and  the  corporation, 
ikty  were  to  act  as  its  financial  agents  in  the 
a^tml  of  its  bonds,  and  to  make  advances  of 
Booey  from  time  to  time  to  enable  the  com- 
pany to  get  the  necessary  iron  for  completing 
ttnwd  and  equipment  for  running  it.  Toe 
omnpany  was  to  prepare  the  superstructure 
and  procure  the  ties  and  everything^  necessary 
tf  way  of  preparation  for  laying  the  iron  down ; 
and  was  to  do  this  by  means  at  the  resources 
it  had  already  seciured,  and  expected  to  obtain, 
from  the  township  subscriptions,  in  order  that 
the  mortgage  to  be  given  as  seitjurity  for  the 
bonds  mwit  be  good  and  valid  for  that  pur- 
pose ;  ana  the  company  further  agreed  to  de- 
fnit  with  Seligman  &  Co.  a  majority  of  its 
eqiital  stock,  to  remain  in  their  control  for  the 
tenn  of  one  year  at  least.  The  reasonable  in- 
ference is,  that  this  deposit  of  stock  was  to  be 
aiadefor  the  purpose  alleged  in  the  defendant's 
aaswer,  namdy :  as  security  for  the  payment  of 
lbs  bonds,  and  to  enable  Seligman  &  Co.  to 
oontrcd  the  corporation  and  see  that  its  aftairs 
were  honestly  conducted  and  the  earnings  prop- 
tAj  applied.  The  resolution  of  the  directors, 
ad^itea  for  carrying  out  this  agreement,  is  to 
flw  aame  purimrt  and  effect ;  it  directs  that,  in 
BaUi^  negotiations  for  mone^  with  Seligman 
k  Co.,  certificates  for  a  majonty  of  the  capital 
Mock  should  be  issued  to  them  to  hold  tn  tnut 
for  the  period  of  twelve  months ;  and  when  the 
■toek  was  entered  upon  the  transfer  book  in  the 
same  of  J.  &  W.  SeUgman,  it  was  characterized 
as  bdng  "  held  in  escrow." 

Hie  terms  used  may  not  have  been  strictly 
tedmicaL  The  issuing  of  the  stock  in  thefr 
lames  mar  not  have  been  a  deposit  or  an  es- 
oow,  in  the  strict  sense  of  those  words ;  but 
Ikt  intent  ia  very  clear,  that  the  stock  was  not 
to  be  rqjarded  as  their  stock,  but  as  belonging 
to  the  company,  though  in  their  names,  and 
tet  it  was  to  M  held  by  them  simpl  v  as  a  se- 
cority.  Tbey  never  subscribed  for  the  stock; 
ftey  never  became  indebted  to  the  company  for 
k;  the  company  never  acquired  any  right  to  de- 
and  from  them  a  single  dollar  on  account  of 
it  Though  issued  in  form,  it  was  only  issued 
See  17  Otto. 


in  a  qualified  sense,  to  subserve  a  specific  pur- 
pose by  way  of  collateral  security  for  a  linuted 
period,  and  was  returnable  to  the  companv 
when  that  purpose  should  be  accompli^ea. 
It  seems  to  us  that  the  Seligmans,  in  takmg  and 
holding  the  stock,  held  it  merely  in  trust  by 
way  01  collateral  security  for  themselves  and 
others,  and  that  they  were,  therefore.within  the 
express  exception  inade  by  the  law  in  favor  of 
those  holding  stock  in  that  wav. 

It  is  urged,  however,  that  they  are  estopped 
from  claiming  the  benefit  of  this  exemption  by 
their  conduct  in  bein^  represented  and  voting 
at  stockholders'  meetmgs.  But  if  the  law  al- 
lows stock  to  be  held  m  trust  or  as  collateral 
security,  without  personal  liability  ;  and  if,  as 
we  suppose,  the  clear  effect  of  the  contract  was 
to  create  such  a  holding  in  this  case,  we  do  not 
see  how  the  doctrine  of  estoppel  can  apply. 
The  only  parties  to  complain  would  be  the 
other  stocUiolders,  who  might,  perhaps,  com- 

Elain  that  stock  held  merelpr  in  trust  or  as  col* 
iteral  security  is  not  entitled  to  participate 
with  them  in  uie  privilege  of  votine.  But  from 
them  no  complaint  is  heard.  Creditors  could 
not  complain ;  for,  on  the  hypoUiesis  that  stock 
may  lawfully  be  held  at  all  In  trust  or  as  col- 
lateral security,  without  incurring  liability  to 
them,  the  act  of  voting  on  the  stock  cannot  in- 
jure or  affect  them.  In  the  absence  of  such  a 
law,  the  case  might  be  very  different.  Undoubt- 
edly, it  has  been  held  in  cases  innumerable,  that 
actmg  as  a  stockholder  binds  one  as  such ;  but 
that  u  where  the  law  does  not  allow  stock  to 
be  held  at  all  without  incurring  all  the  liabili- 
ties incident  to  such  holding.  The  present  is 
an  action  at  law  based  upon  the  supposed  lia- 
bility of  the  defendants  under  a  statute  whicli 
makes  the  distinction  referred  to,  and  which 
does  not  make  all  stockholders  liable  indis- 
criminately. We  think  that  this  makes  a  ma- 
terial difference.  If  the  defendants  can  show, 
as  we  think  they  have  shown,  that  they  are 
within  the  exception  of  the  statute,  the  statu- 
te^ liability  does  not  apply  to  them. 

It  is  by  no  means  clear,  however,  that  J.  & 
W.  SeUgman  did  not  have  a  right  Jo  vote'on  the 
stock,  even  as  against  the  stockholders.  When 
the  law  provides  that  if  a  person  holds  stock  as 
a  trustee  or  by  way  of  collateral  security  only, 
he  shall  not  be  personally  liable  for  the  com- 

g Buy's  debts,  it  supposes  that  the  stock  shall  be 
olden  and  that  the  pledgee  or  trustee  shall  be 
the  holder.  If,  then,  the  law  is  to  have  any 
force  or  effect,  the  mere  fact  of  holding  cannot 
be  set  up  as  a  bar  or  estoppel  against  proof  of 
the  manner  and  character  of  suda  holding.  And 
if  such  pledgee  or  trustee  may  be  a  holder  of 
the  stock  in  that  character,  is  he  bound  to  be 
perfectly  passive  in  his  holding  ?  He  will  not 
be  entitled  to  any  dividends  or  profits,  it  is  true  ; 
or,  if  he  receives  dividends  or  profits,  he  must 
accoimt  therefor ;  but  is  it  certain  that  he  may 
not  lawfully  vote  on  the  stock  T  An  executor, 
administrator,  guardian  or  trustee  certainly 
may  vote ;  and  where  is  the  rule  to  be  found 
that  a  holder  for  collateral  security,  under  a 
law  which  permits  such  holding,  may  not  vote 
on  the  stock  so  held  without  losing  his  diarac- 
ter  as  a  mere  pledgee  ?  But,  as  before  said,  if  the 
pledgee  in  voting  the  stock  exceeds  his  rights 
as  such  pledgee,  it  cannot  have  the  effect  of 


Digitized  by 


Google 


BuFBEME  Court  of  thb  Unitbd  States. 


Oct.  Tkbk, 


suk&ing  tte  ji]fi>«^  ^9  own.  No  one  Is  injured 
',«hd  iio(p6x3ut  complain  except  the  other  stocks 
Ikdld^rs  whose  riehts  are  invaded. 

The  line  of  authorities  usually  quoted  to  show 
that  those  who  actually  hold  stock,  and  who 
manifest  a  voluntary  or  intentional  holding  by 
Totine  on  it,  or  receiving  dividends  or  other 
henent  from  it,  consists  mainly  of  cases  in  which 
parties  have  been  held  as  corporators  or  associ- 
ates as  between  tbemselvea  and  the  corporation 
or  joint  stock  association,  and  as  such  inci- 
dentally liable  to  the  creditors  of  such  compa- 
nies. Sir  Nathaniel  Lindsley,  in  his  able  treatise 
on  Partnership,  has  amply  discussed  the  whole 
subject  upon  the  platform  of  the  English  de- 
cisions. His  fundamental  proposition  is  this: 
"  The  type  then  of  a  member  or  shareholder  of 
a  company  is  a  {terson  who  has  agreed  to  be- 
come a  member,  and  with  respect  to  whom  all 
conditions  precedent  to  the  acquisition  of  the 
rights  of  a  member  have  been  duly  observed 
•  »  ♦  In  practice,  diflSculties  are  only  pre- 
sented where  this  standard  is  not  reachea;  and 
the  important  question  really  is:  to  wli^t  extent 
it  can  be  departed  from  and  membership  be, 
nevertheless,  constituted?"  (Vol.  1.,  p.  128.) 
He  then  devotes  many  pages  to  show,  by  ad- 
judged cases,  how  a  man  may  be  held  as  a  cor- 
porator by  the  company  itself,  by  holding  him- 
self out  as  such,  as  by  taking  dividends,  etc. 
Now,  in  the  present  case  the  relation  of  J.  & 
W.  Seligman  &  Co.  to  the  corporation  is  ex- 
pressly settled  and  fixed  by  the  written  contract 
between  them.  We  have  already  examined  that 
contract  and  have  shown  that  the  stock  issued 
by  the  corporation  to  J.  &  W.  Seligman  &  Co. 
was  issued  to  them  only  as  trustees  and  by  way 
of  collateral  security.  The  proposition  that  the 
corporation  could  hold  them  as  subscribers  to 
its  stock  would  be  in  ^flat  defiance  of  the  con- 
tract in  whole  and  in  every  part.  We  do  not 
know  of  any  iron  rule  of  law  which  would  pre- 
vent them  ilrom  showing  this  contract  relation 
between  them  and  the  company.  It  is  the 
origin  and  foundation  of  their  whole  connection 
with  it.  The  sufficiency  of  the  evidence  to  con- 
trol their  itatus  towards  the  company  is  another 
thing.  Its  competency  seems  to  us  free  from 
doubt.  When  examined,  it  shows,  as  before 
stated,  that  as  between  them  and  the  company, 
the  latter  has  no  claim  whatever  against  them 
in  relation  to  the  stock,  except  to  have  it  re- 
turned when  properly  required,  after  the  pur- 
pose of  its  issue  had  been  accomplished.  It  be- 
longs to  the  company,  and  to  it  alone.  J.  &  W. 
Bel^fman  are  mere  trustees  or  custodians  of  it 
for  a  special  purpose,  that  purpose  being  col- 
lateral security. 

In  this  connection,  we  may  properly  refer  to 
the  decision  of  the  Court  of  Appeals  of  Manr- 
land  tn  the  case  of  Jfatthewi  v.  Albert,  24  Ma., 
527,  which  was  a  case  arising  upon  the  Mary- 
land Statute  from  which  that  of  Missouri  was 
copied  so  far  as  relates  to  the  exception  of  those 
holding  stock  in  trust  or  as  collateral  security. 
That  was  a  suit  in  equity  brought  against  stock- 
holders to  render  them  liable  for  the  compan3r'B 
debts.  One  of  them,  by  the  name  of  Tieman, 
had  loaned  money  to  the  corporation  and,  as 
security  for  its  payment,  a  certificate  of  stock 
had  been  issued  to  him.  After  its  issue  an  in- 
dorsement was  made  on  it  by  the  president  of 
the  corporation,  to  the  effect  that  it  had  been 
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deposited  with  Tieman  as  coUateral  security  foi 
the  loan.  The  court  said: 

"The  claim  of  W.  H.  Tieman  is  for  92,000, 
money  alleged  to  be  loaned  to  the  company  on 
the  8th  of  January,  1859.  But  it  is  insisted 
by  the  appellees,  that  Tieman,  instead  of  being 
a  non-stockholding  creditor,  is,  according  to 
the  evidence,  a  stockholder,  and  as  much  luUe 
as  the  Alberts.  We  do  not  concur  in  this  view 
of  the  relation  of  Tieman  to  the  company.  £& 
our  opinion,  his  claim  is  for  money  loaned:  and 
the  stock  transferred  to  him  was  bdd  by  him 
as  collateral  security  for  his  loan  and,  so  hold- 
ing it,  he  is  not  personally  subject  to  any  Ua- 
biBty  as  stockholder,  but  is  protected  by  Uie 
provision  of  the  12th  section  (A  the  Act  of  1852. 
ch.  888." 

A  similar  decision,  in  a  case  arising  upon  a 
like  statute  in  New  York,  was  made  by  the  Com- 
missioners of  Appeal  of  that  State  in  the  case  of 
MaeMahon  v.  Maeg,  61  N.  Y.,  166.  The  New 
York  railroad  Act  of  1860,  as  amended  by  the 
Act  of  1864,  made  stockholders  liable  to  credit- 
ors of  the  company  for  the  amount  nnpald  on 
their  stock;  but  the  11th  section  of  the  Actccm- 
tained  precisely  the  same  provision  as  that  In 
the  9th  section  of  the  Missouri  law,  that  no  per- 
son holding  stock  as  executor,  administrator, 
guardian  or  trustee,  and  no  person  holdinr  stodc 
as  collateral  security,  should  be  personally  sub- 
ject to  any  liability  as  stockholders;  imposing 
the  liabOity,  however,  as  the  Missouri  law  does, 
on  the  pledger  or  eutui  mte  tnut.  Macy  was 
sued  as  a  stockholder,  and  it  was  shown  on  tbe 
trial  that  the  stock  hdd  by  him  was  transferred 
to  him  as  collateral  security.  The  referee  re- 
fused to  give  any  effect  to  this  evidence,  hold- 
ing that  parol  evidence  could  not  be  received  to 
contradict  or  vary  the  written  assignments  or 
transfers,  which  were  absolute  in  form.  The 
Commissioners  of  Appeal,  on  this  brandi  of  the 
case,  said:  "  In  this  he  erred.  It  is  always 
competent  to  show  that  an  assignment  or  con- 
veyance absolute  in  form,  was  only  intended  as 
a  security.  There  is  nothing  in  any  statate 
which  makes  the  books  of  the  company  incon- 
trovertible evidence  of  owneiship  of  stock.  A 
person  may  be  the  absolute  legal  and  equitable 
owner  of  stock  without  any  transfer  appearing 
upon  the  books."  All  the  Judges  of  Uw  Com- 
mission concurred  in  this  opinion. 

We  do  not  well  see  how  any  different  oonda- 
sion  could  logically  have  been  arrived  at.  If  tbo 
law  declares  that  stock  held  as  collateral  se- 
curity shall  not  make  the  holder  liable,  sorely' 
it  must  be  competent  to  show  that  it  is  so  hdo. 
And  when  this  fact  is  once  established,  there  is 
an  end  of  the  application  of  estoppel,  tinleas  It 
can  be  invoked  by  some  party  wno  has  been 
specially  misled  by  the  conduct  of  Uie  defend- 
ants. 

It  is  urged  by  the  plaintiff,  in  this  ease,  that 
the  defendants  are  estopped  as  to  him,  because 
of  a  ceriain  conversation  between  JoeeiA  ScUg^ 
man  and  himself  before  he  entered  into  the  con- 
tract for  construction.  We  have  caref uOy  er- 
amined  the  account  given  of  this  conveisatloik 
by  the  plaintiff  himself,  and  we  see  nothing  in 
it  which  at  all  compromits  the  defendants  on 
the  question  of  their  actual  statu*  and  porition 
in  the  affairs  of  the  company.  EspedaDy  nay 
this  be  said  in  view  of  the  fact  tnat,  itnor  to 
that  conversation,  an  attorney,  who  had  iift- 
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ipectedthe  contract  of  Seligman  &  Co.,  told 
lum  of  it,  and  that  it  would  De  well  for  him  to 
btn  a  talk  with  Joseph  Seligman  before  enter- 
ing into  contract  with  the  railroad  company  for 
ita  constmction.  The  general  ptirport  of  the 
oouTerution  which  he  afterwards  had  with 
Belignun  was,  that  Seligman  advised  him  to 
take  the  contract  and  go  on  with  the  work,  as 
Uie  best  thing  for  all  parties,  as  there  would  be 
ample  means  to  get  hold  of  the  local  bonds, 
which  would  be  sufficient  to  grade  the  road. 
Sniely  there  was  nothing  in  this  conversation 
toeatop  the  defendants  from  showing  what  their 
letl  position  was  with  regard  to  the  stock  which 
Aer  held. 

But  the  appeOanf  a  counsel,  with  much  con- 
fidence, press  upon  our  attention  the  decisions 
of  the  Supreme  Court  of  Missouri  on  the  ques- 
tions involved  in  this  case,  and  on  the  very 
trusactions  which  we  are  considering.  That 
court,  since  the  determination  of  this  case  by 
the  circnit  court,  has  given  judgment  in  two 
ooea  adversely  to  the  judgment  m  this,  and  to 
the  views  above  expressed.  The  first  case  was 
that  of  Grimeold  v.  Bdigmcm\Xi  Mo.,  110],  de- 
cided in  November,  1880;  the  other,  that  of 
tiAtr  V.  Seligman  [75  Mo.,  18],  decided  in 
ftbmary.  1882,  in  w-hich  the  former  case  was 
aubstantially'  followed  and  confirmed.  The  ease 
of  QrittBold  T.  Seligman,  seems  to  have  been 
Wfy  fully  and  carefully  considered.  "We  have 
read  the  opinion  of  the  court  and  the  dissenting 
opinion  of  one  of  the  Judges  with  much  atten- 
twii,  but  we  axe  unable  to  come  to  tlie  conclu- 
aioa  reached  by  the  majority. 

We  do  not  consider  ourselves  bound  to  fol- 
low the  dedsion  of  the  State  Court  in  this  case. 
When  the  transactions  in  controversy  occurred, 
and  when  the  case  was  under  the  consideration 
of  the  circuit  court,  no  construction  of  the  stat- 
ute had  been  given  by  the  state  tribunals  con- 
trary to  that  given  by  the  circuit  court.  The 
Federal  Courts  have  an  independent  jurisdic- 
tion in  the  administiation  of  state  laws,  co-or- 
dinate with  and  not  subordinate  to  that  of  the 
State  Courts,  and  are  bound  to  exercise  their 
own  judgment  as  to  the  meaning  and  effect  of 
tboae  laws.  The  existence  of  two  co-ordinate 
jnriadictiona  in  the  same  territory  is  peculiar, 
and  the  results  would  be  anomalous  and  incon- 
venient bat  for  the  exercise  of  mutual  respect 
and  deference.  Since  the  ordinary  adminis- 
tiation of  the  law  is  carried  on  by  the  State 
CooitB,  it  necessarily  happens  that  by  the  course 
of  Otetr  decisions  certam  rules  are  established 
which  become  rules  of  property  and  action  in 
the  State,  and  have  all  the  effect  of  law,  and 
which  it  would  be  wrong  to  disturb.  This  is 
eapedally  true  With  regud  to  the  law  of  real 
cstaie  and.  the  construction  of  State  Constitu- 
tions and  Statutes.  Such  established  rules  are 
alwaya  i^arded  by  the  Federal  Courts,  no  less 
than  by  the  State  Courts  themselves,  as  author- 
ititlve  declarations  of  what  the  law  is.  But 
where  the  law  has  not  been  thus  settled,  it  is  the 
tight  and  duty  of  the  Federal  Courts  to  exer- 
eiae  their  own  judgment;  as  they  also  alwajs 
do  is  isference  to  the  doctrines  of  commercial 
law  and  eeneral  jurisprudence.  So  when  con- 
tncte  and  transactions  have  been  entered  into 
■Bd  tigfata  have  accrued  thereon,  under  a  par- 
•ioalar  stnte  of  the  decisions  or  when  there  has 
heen  no  deciaion  of  the  state  tribunals,  the  Fed- 
See  17  Otto. 
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their  own  interpretation  of  the  law  applicuble 
to  the  case,  although  a  different  interpretation 
may  be  adopted  by  the  State  Courts  after  such 
rights  have  accrued.  But  even  in  sucli  cases, 
for  the  sake  of  harmony  and  to  avoid  confusion, 
the  Federal  Courts  will  lean  towards  an  agree- 
ment of  views  with  the  State  Courts  if  the  ques- 
tion seems  to  them  balanced  with  doubt.  Act- 
ing on  these  principles,  founded  as  they  are  on 
comity  and  good  sense,  the  courts  of  the  Unit- 
ed States,  without  sacriticing  their  own  dignity 
as  independent  tribunals,  endeavor  to  avoid  and 
in  most  eases  do  avoid  any  unseemly  conflict 
with  the  weU  considered  decisions nf  the  State 
Courts.  As,  however,  the  very  object  of  giv- 
ing to  the  national  courts  jurisdiction  to  ad- 
minister the  laws  of  the  States  in  controversies 
between  citizens  of  different  States,  was  to  in- 
stitute independent  tribunals  which  it  might  be 
supposed  would  be  unaffected  by  local  preju- 
dices and  sectional  views,  it  would  be  a  derelic- 
tion of  their  duty  not  to  exercise  an  independ- 
ent judgment  in  cases  not  foreclosed  by  pre- 
vious adjudication.  As  this  matter  has  received 
our  special  consideration,  we  have  endeavored 
thus  iiriffly  to  state  our  views  with  distinctness, 
in  order  to  obviate  any  misapprehensions  that 
may  arise  from  language  and  expressions  used 
in  previous  decisions.  The  principal  cases  bear- 
ing upon  the  subject  are  referred  to  in  the  mar- 
gin, but  it  is  not  deemed  necesssary  to  discuss 
them  in  detail.* 
In  the  present  case,  as  already  observed.whcn 

*  MtKeen  v.  Belancy's  Leasee,  5  Cranch,  32 ;  Polk 
V.  Wundiil,  9  Cianch,  98;  Thatoher  v.  Powell,  6 
■Wlieiit.,  127  ;  Preston  v.  Bowmar,  6  Wheat..i581 :  Daly 
v.  .Tames,  8  Wheat.,  535;  Elmendorf  v.  Taylor,  It) 
■VVbeat.,  Ifj9-165;  Shelby  v.  Guy.  11  Wheat.,  387; 
Jacksou  V.  Chow,  12  Wheat.,  167-168;  FuUorton  v. 
Bank,  1  Pet.,  014 ;  Gardner  v.  Collins,  2  Pet.,  85 ;  U. 
S.  V.  Morrison,  4  Pot.,  138;  Green  v.  Neal,  6  Pet., 
29.'i-300;  Groves  v.  Slaughter,  15  Pet.,  497  ;  Swift  v. 
Tvson,  16  Pet.,  18-20 :  Carpenter  v.  Ins.  Co^  Id.,  all ; 
Cnnoll  V.  Sulford,  3  How.,  460;  Lane  v.  Vlck.Jd., 
476 ;  Rowan  v.  Runnels,  6  How.,  1.39 ;  Smith  v.  Ker- 
nochcn,  7  How.,  219 ;  Nesmith  v.  Sheldon,  Id.,  818 ; 
Williamson  v.  Kerry,  8  How. ,558-9 ;  Van  Rensselaer 
V.  Kearney,  11  How.,  318;  Webster  v.  Cooper,  14 
How.,  504;  Ohio  L.  &  T.  Co.  v.  Debolt,  16  How.. 
4:11-2;  IJeauretfard  v.  New  Orleans,  18  How.,  500-503 
[59  n.  S.,  XV.,  471,  47g ;  Watson  v.  Tarpley,  Id..  519 
[59  U.  S.,  XV.,  510] ;  Pease  v.  Peck,  Id.,  .598,  599  [59 
It.  S.,  XV..  52()] ;  Morsran  v.  Curteniu.s,  20  How.,  1 
[61  r.  S.,  XV.,  833] ;  League  v.  Eaery,  24  How.,  266 
[65  U.  S.,  XVI.,  656] ;  Suydam  wWlUiamson,  24  How., 
4;i3  [a5  t.  S.,  XVI.,  745];  ,S.  C,  6  Wall.,  736  [73  U.  S., 
XVIII.,  972] ;  LotlingweU  T.  Warren,  2  Blacky  603  [67 


meyer  v.  Iowa  Co.,  3  Wall.,  303  [70  IT.  S.,  XVm., 
41] :  Tliomson  v.  Lee  Co.,  3  Wall.,  330  [70  U.  S., 
XVni,,  178]  ;  Christy  v.  Pridxreou  4  Wall.,  203  [71  V. 
S..  XVIIL,  324];  Mjtehell  v.  Hurlin({t(jn,  4  Wall., 
274-5  [71  U.  a.,  XVIII.,  8)2] ;  Leo  Co.  v.  Rogers,  7 
WaU.,  1H3-7  [74  IT.  S.,  XIX.,  161]  ;  Butz  v.  Muscatine, 
8  Wall.,  583  [75  U.  S.,  XIX.,  494] :  Citv  v.  Lamson,  9 
WaU.,  4*5  [76  U.  S.,  XIX.,  729] ;  Olcott  v.  Supervis- 
ors, 16  Wail.,  678  [83  U.  ,S.,  XXL.  ;!Sn ;  Supervisors 
V.  U.  S..  18  Wall.,  81  [85  II.  S.,  XXI.,  rHV,  Boyce  v. 
Tabb,  18  Wall.,  548  [K)  U.  S.,  XXI..  757]  ;  Pine  Orovo 
V.  Tulcott,  19  WaU.,  677  [.H6  U.  S.,  XXII.,  233] ;  Elm- 
wood  V.  Marcy,  92  tj.  S.,  294  [XXIII.,  713]:  State  It. 
H.  Ta.x  Cases.  93  U.  S.,  617  fXXIlI.,  674] ;  Ob<!r  v. 
GaUagher,  93  U.  R.,  207  [XXIII.,  831] ;  Ottawa  v.  Per- 
kins, 04  U.  S.,  280,  287-8  [XXIV.,  l.-ii,  1571;  Davie  v. 
Briggs,  97  U.  S..  637-8  [XXIV..  1089]:  Fairfield  v. 
(iallatin  Co.,  100  U.  S.,  47.  55  [XXV..  .544,  547] :  Oates 
V.  Bank,  lOO  tr.  S.,  24.1  [XXV.,  5«3] ;  Douglass  v.  Pike 
Co.,  101  D.  8.,  686-7  [XXV.,  971] ;  Barrett  v.  Holmes, 
102  IT.  S.,  0.55  [XXVI..  292];  Thompson  v.  Perrine.103 
0.  S.,  818  [XXVI.,  617] ;  S.  C  Oct.  T.,  1882  [antf.  298]. 
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the  transactioiis  in  question  toolc  place,  and 
when  the  decision  of  the  circuit  court  was  ren- 
dered, not  only  was  there  no  settled  construc- 
tion of  the  statute  on  the  point  under  considera- 
tion, but  the  Missouri  cases  referred  to  arose 
upon  the  identical  transactions  which  the  circuit 
court  was  called  upon  and  which  we  are  now 
called  upon  to  consider.  It  can  hardly  be  con- 
tended tnat  the  Federal  Court  was  to  wait  for 
the  State  Courts  to  decide  the  merits  of  the  con- 
troversy and  then  simply  register  their  decision: 
or  that  the  judgment  of  the  circuit  court  should 
be  reversed  merely  because  the  State  Court  has 
since  adopted  a  different  view.  If  we  could 
see  fair  and  reasonable  ground  to  acquiesce  in 
that  view,  we  should  gladly  do  so ,  but  in  the 
exercise  of  that  independent  judgment,  which 
it  is  our  duty  to  apply  to  the  case,  we  are  forced 
to  a  different  conclusion.  The  cases  of  Pease 
V.  Peck,  18  How.,  598  [59  U.  8. ,  X V^ 5201,and 
Morgan  v.  CurUniut,  20  How.,1  [61  U.S.,  XV., 
828^  in  which  the  opinions  of  the  court  were 
dehvered  by  Mr.  Justice  Grier,  are  precisely  in 
point. 

The  cardinal  position  assiuned  by  the  State 
Court  is,  that,  inasmuch  as  certificates  of  stock 
were  in  fact  issued  to  and  accepted  by  J.  and 
W.  Seligman,  and  they  voted  on  the  stock,  they 
are  absolutely  estopped  from  den;fing  that  they 
are  the  owners  of  the  stock,  subject  to  all  the 
liabilities  incident  to  that  relation;  and  that  they 
cannot  ha  ve  the  benefit  of  the  exception  accorded 
by  the  law  to  those  who  hold  stock  as  collateral 
security,  because,  as  the  court  holds, that  exemp- 
tion only  applies  to  those  who  have  received 
stock  in  that  way  from  some  stockholder  who 
can  be  made  liable  as  a  stockholder,  and  not 
to  those  who  have  received  stock  from  the  cor- 
poration itself  by  way  of  collateral  security. 

The  first  position,  that  the  acceptance  of  the 
stock  and  voting  upon  it,  absolutely  precluded 
the  defendants  from  denying  that  they  are  own- 
ers of  the  stock,  has  been  dready  considered. 
The  great  mass  of  authorities  relied  on  by  the 
Supreme  Court  of  Missouri,  on  this  part  of  the 
case,  English  as  well  as  American,  are  cases  in 
which  parties  have  been  held  as  corporators  or 
associates  as  between  themselves  and  the  cor- 
poration, and  upon  that  footing  have  been  held 
responsible  to  creditors  when  the  rights  of  cred- 
itors have  been  in  question.  We  tlunk  that  we 
have  sufficiently  shown  that  these  authorities 
cannot  govern  the  case  in  hand,  if  any  effect  is 
to  be  given  to  the  law  of  Missouri  exempting 
from  personal  liability  those  who  hold  stock  in 
a  fiduciaiT  character  or  by  way  of  collateral  se- 
curity. We  wiD,  therefore,  briefly  examine  the 
other  position,  that  this  law  does  not  apply  to 
those  who  receive  stock  as  collateral  sectuity 
from  the  corporation  itself. 

The  argvunent  that  the  exemption  from  lia- 
bility in  cases  of  stock  held  as  collateral  secu- 
rity, applies  only  to  those  who  have  received  it 
from  tmrd  persons  who  were  stockholders  and 
who  can  be  proceeded  against  as  such,  seems  to 
us  unsound  and  contrary  both  to  the  words 
and  the  reason  of  the  law.  It  takes  for  granted 
that  stock  cannot  be  received  as  coUirferal  secu- 
rity from  the  corporation  itself  and  still  belong 
to  the  corporation,  and  yet  we  know  that  such 
tranmctions  are  very  common  in  the  business  of 
this  country.  The  words  of  the  statute  are  pos- 
itive and  relate  to  all  holders  of  stock  for  col- 
M6 


lateral  security.    Thev  are  as  follows :  "  No 
person  holding  stock  in  any  such  company  as 
executor,  adimnistrator,  guardian  or   trustee, 
and  no  person  holding  such  stock  as  collateral 
security,  shall  be  personally  subject  to  any  lia- 
bility as  stockholder  of  such  company."    The 
reason  of  this  law  is  derived  from  the  gross  in- 
justice of  making  a  person  liable  as  the  owner 
of  stock  when  he  only  holds  It  in  trust  or  by 
way  of  security,  and  from  the  inexpediency  of 
putting  a  clog  upon  this  species  of  propc^, 
which  will  have  tne  effect  of  making  it  unavail- 
able to  the  owner,  or  of  deterring  prudent  and 
responsible  men  from  accepting  positions  of 
trust  where  any  such  property  is  concerned.  It 
seems  to  us  that  not  only  the  law  but  the  reason 
upon  which  it  is  founded  applies  to  the  holders 
of  stock  as  collateral  security,  whether  received 
from  an  individual  or  from  the  corporation  it- 
self.   It  is  argued,  however,  that  the  remaining 
words  of  the  law  are  repugnant  to  this  view. 
These  words  are  as  follows :  "But  the  peiaon 
pledging  such  stock  shall  be  considered  as  hold- 
ing tne  same,  and  shall  be  liable  as  a  stockhold- 
er accordingly;  and  the  estates  and  funds  in  the 
hands  of  such  executor,  administrator,  guard- 
ian or  trustee  shsJl  be  liable,  in  like  manner  and 
to  the  same  extent,  as  the  tiestator  or  intestate, 
or  the  ward  or  person  interested  in  such  fund, 
would  have  be^  if  he  had  beoi  living  and  com- 
petent to  act,  and  held  the  stock  in  his  awn 
name."    The  argument  is,  that  these  words  im- 
ply that  there  must  always  be  some  person  or 
estate  to  respond  for  the  stock,  or  else  the  ex- 
emption cannot  take  effect    The  obvious  an- 
swer is,  that  this  clause  fixes  the  liabiliQ'  upon 
the  pledger  as  a  stockholder,  where  there  is  a 
pledger  who  can  be  made  liable  in  that  dane- 
ter.    When  the  corporation  pledges  its  own 
stock  as  collateral  security,  though  it  cannot  be 
proceeded  against  as  a  stockholder  eo  nomine, 
the  reason  is  oecause  it  is  primarily  liable,  before 
all  stockholders,  for  all  its  debts.     In  such  a 
case  the  clause  last  quoted  would  not  strictly  ap- 
ply to  it;  but  the  holder  of  its  stock  as  collateral 
security  would  be  within  both  the  letter  and  tbe 
spirit  of  the  first  clause.    It  is  supposed  that 
some  flagrant  injustice  would  ensue  if  there  was 
not  some  one  who  could  be  reached  as  a  stock- 
holder in  every  case  of  stock  pledged  as  collat- 
eral security;  nence,  stock  pledged  by  the  cor- 
poration itself  must  be  regarded  as  belonging  to 
tbe  pledgee,  though  no  other  pledgee  oi  stock 
is  treated  in  this  way.    Where  is  the  justice  of 
this?    Why  should  the  stock  be  necessarily  con- 
sidered as  belonging  to  some  one  besides  the 
corporation  itself?    Is  anyone  harmed  by  coti- 
sidering  the  corporation  as  its  true  owner  T    If 
the  stock  had  not  been  issued  as  collateral  aecii- 
rity,  it  would  not  have  been  issued  st  all;  it 
would  not  have  been  in  existence.     Would  the 
creditors  have  been  any  better  off  in  such  caaeT 
They  are  better  off  by  the  issue  of  tbe  stock  as 
collateral,  because  the  general  assets  of  tbe  fx>m- 
pany  have  received  the  benefit  of  tbe  vaoaeym 
obtained  by  means  of  the  pledge.     Tbe  mote 
closely  the  matter  is  examined,  the  more  unrea- 
sonable it  seems  to  deny  to  a  pledgee  of  tbe  cor- 
poration the  same  exemption  whidi  is  extended 
to  the  pledgee  of  third  persons.    We  think  tbat 
the  one  equally  with  the  other  is  protected  hy 
the  express  words  and  true  spirit  ot  the  law. 
We  might  pursue  the  subject  further,  and 
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examiDe  in  detail  the  suggestions  and  authorities 
addaced  by  the  learned  court  which  decided  the 
caws  of  Witieold  ▼.  Selimnan  [72  Mo. ,  110]  and 
RiAer  T.  Sdigman  [76  Mo.  ,13],  but  it  is  unnec- 
evaiy.  What  we  have  said  is  sufficient  to  in- 
dicate substantially  the  grounds  on  which  we 
feel  obliged  to  dissent  from  its  conclusions.  In 
ovT  jvdgment,  the  fact*  found  by  the  court  betow 
tialu  out  a  dear  com  ofOock  held  in  tnut  andby 
M^  cfeoUateral  leeurity  <mly,  and  theju^ment 
rmdend  thereon  wot  eorreet.  judgment  qjfmned. 
Tnw  copy.    Test : 

James  H.  HcKenney,  Clerk,  Sup.  Court,  U.  8. 

CHed-lOT  U.  8.,  5(1 ;  lOB  U.  a,  126,  ar.STS  ;  m  U. 
8sa8;mU.S.,  3S8. 


JOSEPH  L.  HALL.  AppL, 

t. 

SEAL  MACKEALE  asb   HERMAN  UQ- 

BAN,  Partners,  as  Macreale  &  Ubbas. 

(See  B.  C,  17  Otto,  90-97.) 

iMenpatent — eoTUtruetion  of— prior  ptiHie  uae. 

t  Wbetber  claim  8  ol  lettera  patent  No.  670iB, 
panted  to  Joa^  It.  Hall,  Jul^  23, 1807,  for  an  "  tnu 
ptOTcmwat  In  oonnectlnir  doon  and  casings  of 
Bfca,"uundT:  "8.  The  oonioal  or  tapeiinff  arbots 
I,  In  oombination  with  two  or  more  plates  of  metal, 
b  the  doon  and  caaiiias  of  safes  and  other  seouiere- 
wfitadea,  the  arboia  Deina  secured  in  place  in  the 
piwai  br  kers,  2,  or  in  other  substantial  manner," 
cWmsatbom  which  are  tapped  into  two  or  more 
Plates ;  or  wbetber  it  excludes,  as  a  part  of  It,  screw 
OucKls  cot  on  the  arlMis,  is  immaterial  in  the  pres- 
tnteaae,  beoawe,  under  the  former  view,  the  de- 
(•adants  are  not  Shown  to  liave  used  arbors  with 
Knw  tlireaidB  on  any  part  of  the  arbor  that  is  with- 
mtte^tea;  and,  under  the  latter  view,  the  claim 

t  Hie  whole  inTentlon  existed  la  letters  patent 
mated  to  said  Hall,  Septemlier  £6, 1860,  for  an  "Im- 
fioTemeat  in  looks." 

t.  A  cored  conical  bolt  with  a  screw  thread  on  it 
MTioc  been  shown  in  the  patent  of  1800,  and  asolld 
eooioai  iKdt  haTlnff  existed,  there  was  no  invention 
taaddtaiflr  the  screw  thread  to  the  latter  holt. 

1  SoUdocmloal  boHa  withoutscrew  threads  having 
oaHi  oaed  ta  two  safes  made  and  sold  by  the  inventor 
■en  than  two  years  before  his  patent  was  applied 
ftr,  the  invention  covered  by  said  claim  3  was  in  pub- 
Ue  ose  and  on  sale,  with  the  consent  and  allowance 
of  the  inventor,  so  as  to  make  such  claim  invalid  un- 
teeeotlons  7  and  IS  of  the  Act  of  July  4, 1886, 5  Stat. 
St  iLur,  and  section  7  of  the  Act  of  March  8,1838, 

I  sS.  at  I..,  ass. 

t,  Sooh  oee  was  not  a  use  for  experiment. 
[No.  168J 
^yvedJan,  SB,  t6,  tSSS.    Decided  Feb.  S,  1883. 

APPEAL,  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 
The  UU  in  this  case  was  filed  in  the  court  be- 
low, bj  the  ^ipellant,  to  recover  damages,  al- 
knd  to  have  been  sustained  through  the  in- 
fimgement  of  certain  letters  patent,  and  for  an 


I  court  below  having  entered  a  decree  dis- 
nkrfng  the  bill,  the  complainant  appealed  to 
tkb  court. 
The  tacts  of  the  case  are  fully  stated  by  the 


Mmrt.  Bdw»rd  "S.  Diekaraon,  ThoauM 

A.  '^■"wir-"  and  WiUiam,  C.  Cochran,  for  appel- 

i&.  tmauem  Hoore,  for 


*Head  notea  by  Mr,  Jtittiee  Blaxchpobd. 
8m  17  Otxo. 


Mr.  Juttiee  Blittehford  delivered  the  opin- 
ion of  the  court: 

This  suit  is  brought  on  letters  patent  Ko. 
67046,  granted  to  Joseph  L.  Hall,  the  appellant, 
July  28,  1867,  for  an  improvement  in  connect- 
ing doors  and  casings  of  safes.  The  only  claim 
alleged  to  have  been  infringed  is  claim  3,  which 
is  in  these  words:  "  8.  The  conical  or  tapering 
arbors  1 ,  in  combination  with  two  or  more  plates 
of  metal,  in  the  doors  and  casings  of  safes  and 
other  secure  receptacles,  the  arbors  being  se- 
cured in  place  in  the  plates  by  keys,  2,  or  in  other 
substantial  manner.  In  regard  to  what  is  em- 
braced in  this  claim  the  specification  says:  "The 
nature  of  this  invention  consists  in  *  ♦  *  se- 
curing a  series  of  plates  forming  a  casing  or  door 
of  the  safe  by  means  of  conical  or  tapering  ar- 
bors, which,  being  tapped  in  from  the  outside 
of  the  door  or  casing  and  keyed  upon  the  inside, 
present  serious  obstacles  to  the  removal  of  suc- 
cessive plates  forming  the  body  of  the  safe.  Fig- 
ure 1  represents  a  perspective  yiew  of  a  safe  em- 
bodying my  invention.  Figure  2  is  a  horizontal 
section  of  part  of  the  same.  Figure  3  is  a  detail 
view,  in  cross  section,  of  the  door  of  the  safe, 
showing  the  shape  of,  and  manner  of  securing, 
an  arbor.  The  most  approved  manner  of  secur- 
ing together  the  numerous  plates  forming  the 
casings  and  doors  of  safes  is  by  means  of  screws 
tapped  in  from  one  series  of  pairs  or  triplets  of 
plates  from  the  inside,  presenting  no  rivet  heads 
upon  the  outside  stirface  of  the  safes.  *  ♦  • 
In  the  doois  of  safes,  the  outer  plate  D  is  secured 
to  the  plates  E  F  by  screws  b,  countersunk  in 
the  plate  F.  »  •  ♦  The  fourth  plate,  I,  has 
about  the  same  area  as  the  plate  E.  It  is  secured 
to  the  plate  F  by  screws  e,  which  pass  through 
the  inner  plate  K,  in  which  they  are  counter- 
sunk. *  *  ♦  In  order  to  still  further  secure 
together  the  plates  forming  the  door  of  the  safe, 
I  use  a  coni(»l  arbor,  1,  or  a  number,  if  neces- 
sary; they  are  Introduced  in  openings  through 
the  series  of  plates,  being  tapped  into  the  two 
innermost  of  tdl  the  plates,  and  keyed  in  posi- 
tion. A  smooth  surface  in  the  plane  of  the  outer 
face  of  Oie  door  is  presented,  giving  no  means 
of  removing  the  arbors  1,  even  should  the  key, 
2,  be  removed.  •  *  *  Since  the  doors  of  safes  are 
more  exposed  than  any  other  part  of  them,  it  is 
necessary  to  embodr  in  their  construction  such 
devices,  which  in  themselves  are  the  simplest, 
as  shall  effectually  bar  forcible  entrance  to  the 
safes.  The  introduction  of  arbors  for  the  pur- 
pose of  more  effectually  binding  in  one  compact 
mass  the  series  of  alternate  iron  and  steel  plates 
in  the  doors  or  bodies  of  safes  will  very  much 
protract  die  labors  of  the  burglar;  indeed,  it  will 
be  necessary,  in  order  to  remove  one  sheet  in 
succession,  to  cut  out  the  arbors,  which  are  made 
of  the  hardest  steeL  The  arbors  may  be  tapped 
through  the  entire  series  of  plates,  and  the  inner 
end  met  headed  Instead  of  keyed,  as  shown  in 
the  drawing  or  the  inner  plate,  as  well  as  other 
in  the  series  of  plates,  may  be  put  together  in 
sections  and,  fittmg  into  notches  in  the  arbor  or 
arbors,  secure  them  in  position.  In  this  latter 
construction,  the  arbors  need  not  be  conical  but 
may  have  any  cross  section,  tapering  longitudi- 
nally." 

When  the  spedflcation  says  that  the  conical 
arbors  are  "tapped  in  from  the  outside,"  it 
means  that  screw  threads  are  cut  on  them  and 
take  into  screw  threads  in  the  body,aiid  that  the 
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arbors  are  screwed  in  and  have  their  smaller  end 
towards  the  inside.  The  drawing,  figure  8, 
shows  this,  there  being  five  plates,  and  the  ar- 
bor being  in  position,  and  tapering  from  the  out- 
side to  the  inside,  the  larger  end  oeing  towards 
the  outside,  and  a  screw  thread  being  cut  on  the 
arbor  for  the  distance  of  the  thickness  of  the  two 
innermost  plates,  and  the  arbor  extending 
through  the  five  plates,  from  the  outer  surface 
of  all  to  the  inner  surface  of  all,  and  a  key  ex- 
tending from  the  inside,  lengthwise  of  the  arbor, 
the  distance  of  the  length  of  the  screw  thread. 
The  arbors,  the  specification  says,  "May  be 
tapped  through  the  entire  series  of  plates,"  that 
is,  the  entire  length  of  the  arbor  may  have  a 
screw  thread  cut  on  it,  and  the  inner  end  may 
be  rivet  headed,  that  is,  headed  down  into  a  rivet 
instead  of  being  keyed.  A  peculiarity  of  the 
conical  arbors  is  stated  in  the  specification  to  be 
that  they  are  tapped  in  from  the  outside  and 
keyed  upon  the  inside,  in  contradistinction  to 
the  then  existing  most  approved  method  of  hav- 
ing screws  with  conical  heads,  the  heads  being 
countersunk  in  one  of  the  plates,  and  the  cone 
shape  of  the  heads  holding  the  screws  so  as  to 
make  it  unnecessary  to  rivet  them  on  the  out- 
side of  the  safe,  the  screws  not  going  through  all 
the  plates,  the  head  of  the  screw  teins  towards 
the  inside  of  the  safe  and  the  other  end  of  it  not 
projecting  beyond  the  outside.  Whether  claim 
8,  in  claiming  "tlte  conical  or  tapering  arbors  1 
in  combination,"  etc.,  is  to  be  held,  in  view  of 
the  description  in  the  text  of  the  specification 
and  of  the  drawing,  figure  8,  to  necessarily  daim 
arbors  which  are  tapped  into  two  or  more  plates, 
or  whether  that  claim  excludes,  as  a  part  of  it, 
screw  threads  cut  on  the  arbors,  is  not  material 
to  this  case.  If  the  former,  the  appellees  are 
not  shown  to  have  iised  arbors  with  screw 
threads  on  any  part  of  the  arbor  that  is  within 
the  plates.  If  the  latter,  then,  infringement  be- 
ing shown,  we  are  satisfied  that  claim  8  cannot 
be  sustained.  The  contention  of  the  appeUant 
is,  tliat  the  invention  covered  by  that  claim  re- 
quires only  a  conical  hole,  conical  through  the 
entire  series  of  plates  to  be  secured,  and  a  conical 
bolt  corresponding  thereto  and  secured  in  place 
in  the  plates  by  a  Key,  or  in  any  other  substan- 
tial manner. 

A  patent  was  issued  to  the  appellant  Septem- 
ber 85, 1860,  for  an  improvement  in  locks.  The 
specification  of  that  patent  says:  "Restingupon 
the  front  plate  B  of  the  lock,  as  shown  in  figure 
4,  are  seen  two  conical  blocks,  1 1',  a  plan  of 
which  1b  represented  in  figure  11.  These  are 
precisely  alike  in  their  construction,  and  thev 
are  adapted  to  the  two  stems  G  and  H,  as  will 
appear.  They  are  of  a  length  corresponding 
with  the  thickness  of  the  door  M,  to  which  the 
lock  is  applied,  so  that,  when  introduced  into 
appropriate  apertures  in  the  door,  their  outer 
faces  will  be  flush  with  the  outer  face  of  the 
door,  and  their  inner  faces  flush  with  the  inner 
face  of  the  door,  and  against  the  front  face  of 
the  lock,  when  the  same  is  properly  flxedupon 
the  door.  The  blocks  1 1'  enter  their  apertures 
in  the  door  by  a  screw  thread,  and  they  are  held 
from  turning  therein,  so  as  to  return  outward- 
ly, by  an  ordinary  key  driven  into  a  key  seat 
dnlled  from  the  inside  of  thp  door  before  the 
lock  is  applied  to  its  place.  •  »  •  The 
conical  blocks  are  cored  or  drilled  out  in  a  pe- 
culiar manner  to  receive  the  two-part  revolving 
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arbor,  as  shown,  the  part  p  (p"),  entering  the 
narrow  end  of  the  conical  blocks,  being  of  a 
cylindrical  form,  and  the  part  g  {j\  entering 
the  large  end  of  the  conical  blocks,  bieing  of  a 
conical  form."  These  revolving  arbors  turn 
the  stems  Q  and  H,  and  thus  the  tumblers  are 
adjusted  and  the  bolt  of  the  lock  is  thrown. 
The  drawing  of  the  patent  shows  that  the  con- 
ical blocks  1 1'  as  passing  entirely  through  the 
door,  the  larger  end  of  me  cone  on  the  outside, 
and  each  end  flush  with  its  proper  face.  These 
conical  blocks  were  screw  threaded  on  their 
surface  in  the  door,  and  were  kejred  from  the 
inside.  They  were  cored  to  admit  the  revolv- 
ing arbors,  out  their  bodies  operated  in  all 
respects  like  the  conical  arbors  of  the  patent 
sued  on. 
In  1868  John  Farrell  and  Jacob  Weimar  ap- 

Elied  for  a  patent  for  the  same  thing  covered 
y  claim  8  of  the  patent  sued  on,  and  the  Pa- 
tent OflSce  declared  an  interference  between 
their  application  and  that  patent.  The  appel- 
lant was  examined  as  a  witness  on  his  own  be- 
half, in  October,  1868,  in  that  interference,  and 
testified  as  follows:  "Sdlnt.  State  what  knowl- 
edge you  have  had,  in  manufacturing  safes,  of 
the  use  of  a  series  of  plates  united  by  conical 
bolts,  made  drill  prooi,  and  when  and  where 
you  first  had  knowledge  of  their  use.  Ana.  The 
first  was  in  the  year  18S8  or  1859.  I  came  across 
one  John  P.  Lord's  lock,  which  was  said  to  be  a 
combination,  no-key-bole  bank  lock.  I  nego- 
tiated with  the  parties  representing  it,  to  tiy 
and  introduce  it  and  manufacture  It.  I  then 
began  to  examine  into  it  more  particularly, and 
found  that  the  knob  or  dial  projecting  througji 
the  door  seemed  to  be  very  insecure  m  its  con- 
struction. I  set  myself  about  so  as  to  invent 
some  better  way  of  securing  the  protection  to 
the  lock  and  also  the  plates  of  the  doors.  I  than 
invented  a  double  and  single  conical  shaped 
arbor  or  plug,  made  drill  proof,  composea  of 
wrought  iron  and  steel  welded  together,  the 
design  of  which  was  to  fully  protect  the  lock 
against  sledge  hammers  or  other  tools  for  driv- 
ing the  plug  or  plugs  in,  or  from  being  drilled 
into,  the^  being  hardened.  The  further  design 
of  the  said  drilTproof  plugs  or  arbors  was  to  se- 
cure together  a  series  of  plates  of  wrought  iroo 
and  steS  or  other  suitable  metal  whereby  they 
could  not  be  separated  or  pulled  apart,  more 
firmly  binding  them  together  than  had  been  our 
former  methml  of  maBng  safes,  or  joining  to- 

f ether  such  series  of  plates.  Some  time  aifter, 
uring  the  year  1859  or  1860,  the  exact  period 
of  time  I  cannot  remember  fully,  we  made  burg- 
lar proof  safes,  of  a  series  of  plates  compoeed 
of  iron  and  steel  joined  together,  in  which,  -we 
had  used  more  of  the  conical,  drill  proof  bolts 
or  arbors  than  we  had  formerly  been  in  the 
habit  of  doing,  for  the  express  purpose  of  more 
securely  fastening  the  plates  together.  "We 
made  Uiem  in  the  City  of  Cincinnati,  in  our 
factory,  which  was  situated  about  the  middle 
of  the  square  bounded  by  Columbia,  Sycamore, 
Front  and  Main  Streets.  We  have  also  used 
them  to  a  very  considerable  extent  since  that 
time,  in  our  factoiy  situated  at  the  southwest 
comer  of  Plum  and  Pearl  Streets.  I  secured  a 
patent  for  my  double,  conical,  drill  proof  arbor 
in  the  year  1860.  My  design  of  that  was  to  se- 
cure full  protection  to  combination  no-key-hole 
bank  locks.    My  single  arbor  I  dont  think   I 
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made  any  claim  on  at  that  time,  but  used  it  for 
the  express  pmpose  of  binding  the  series  of 
phtes  together.  This  was  also  a  conical,  driU 
proof  bolt,  made  of  iron  and  steel.  Our  modes 
of  fastening  the  above  described  arbors  were  in 
different  ways.  Some  we  made  conical,  at  the 
jinaller  end  were  made  soft,  so  that  w'e  could 
riret  them  down  into  a  countersunk  plate;  oth- 
ers we  cut  a  thread  upon  at  the  small  end  of  the 
arbor  or  drill  proof  bolt,  which  was  done,  and, 
when  fltted  up,  the  conical  sliaped  arbor  or  bolt 
was  tempered;  others  were  made  with  a  thread 
cot  npon  tite  end  of  them,  designed  for  a  nut, 
which  was  designed  to  be  used  on  the  smaller 
md  of  them  to  fasten  them  more  securely,  so 
that  they  could  not  be  withdrawn  from  the  out- 
(ide.  The  conical  shaped  arbor,  with  the  thread 
cat  imon  the  arbor,  was  designed  to  be  screwed 
into  the  inner  plate  of  a  series  of  plates,  and  then 
a  key  seat  cut  in  each  of  the  threads  of  the 
plate  and  of  the  arbor,  so  that  keys  could  be 
driven  in  to  prevent  their  being  unscrewed  and 
withdrawn  from  the  ouside,  thereby  making 
them  secure  against  the  drill  or  the  use  of  the 
ded|e  hammer  or  other  tools  for  forcing  them 
in,  Seiiig  of  a  conical  shape,  or  from  removing 
any  ottSe  series  of  plates  through  which  they 


It  is  apparent  from  this  testimony,  that  the 
anidlant  regarded  the  doable,  conical  shaped 
inor  or  plug,  that  is,  the  cored  conical  block, 
and  the  single,  conical  shaped  arbor  or  plug, 
u  bdng  the  same  invention.  He  was  endeav- 
orii^  to  carry  back  to  1858  or  1859  the  in- 
Tsntion  covered  by  claim  3  of  his  patent  of  1867. 
Hk  only  diilerence  he  makes  between  the  doub- 
le and  the  single  arbor  is  that  the  former  had 
acore  removM  from  it.  The  latter  was  solid. 
Both,  he  sajrs,  were  drill  proof,  and  had  the 
aune  further  design  or  object,  namely:  to  se- 
eme  together  a  series  of  plates  in  sues.  He 
alio  says,  that  in  1859  or  1860,  he  made  burglar 
proof  nf  es  of  a  series  of  plates  composed  of  iron 
and  steel  joined  together,  using  in  them  these 
siogle  conical  bolts  or  arbors,  for  the  express 
purpose  of  more  securely  fastening  the  {uates 
together.  He  then  describes  the  cutting  of  a 
timad  upon  the  arbor  and  one  of  the  plates  to 
icrew  the  arbor  into  the  inner  plate,  and  cutting 
a  key  seat  in  the  two  threads,  and  putting  in  a 
key  to  prevent  the  arbor  from  being  unscrewed 
from  the  outside.  All  this  describes  exactly 
what  is  covered  by  daim  8  of  the  patent  sued  on . 

In  hia  testimony  in  the  present  suit,  the  ap- 
pellant states  that  he  made  three  safes  between 
ISn  and  1864  which  were  burglar  proof,  and 
had  conical  bolts  for  fastening  together  the  dif- 
feteat  platea  of  metal.  One  of  them  had  the 
doable  conical  bolt  and  no  single  bolt,  and  was 
sdd  to  a  firm  in  Dayton,  Ohio.  One  was  made 
m  1838  or  1859,  to  be  exhibited  at  a  fair  in 
Ohio,  and  was  sold  to  a  banker  in  Lafayette, 
lartiMia  It  bad  the  single,  drill  proof  conical 
artwcB  in  the  doors.  The  third  one  was  made 
to  be  exhibited  at  a  fair  held  in  1860,  and  was 
aold  to  the  treasurer  of  Loraine  County,  Ohio. 
It  had  a  few  of  the  single  conical  arbors.  It 
does  not  distinctly  appear  that  the  single  conic- 
al boha  in  the  I^fayette  and  Loraine  County 
safei  had  screw  threads  cut  on  them,  but  the 
melLait  tcMifles  in  this  case  that  the  double 
arow  of  bis  patent  of  1860  had  a  screw  thread 
See  17  Otto. 


cut  upon  it  running  through  one  or  more  of  the 
inner  plates,  for  the  purpose  of  holding  it. 

It  clearlv  appears,  from  the  testimony  of  the 
appellant  himself,  that  the  idea  of  making  a 
cudm  to  the  invention  covered  by  claim  8  of  the 
patent  sued  on  arose  from  the  introduction  into 
safes,  in  1866  or  early  in  1867,  of  plates  of  steel 
and  iron  welded  together.  This  enabled  the 
value  of  the  screw  threaded  conical  bolt  to  be 
more  fully  developed,  because  the  screw  thread 
could  be  made  more  effective  the  whole  length 
of  the  bolt.  But  the  whole  invention  existed  in 
the  bolt  of  the  patent  of  1860.  There  was  no 
invention  in  adding  to  the  solid  conical  bolt 
the  screw  thread  of  the  cored  conical  bolt. 

Moreover,  the  use  and  sale  of  the  solid  conic- 
al bolts  in  the  Lafayette  and  Loraine  County 
safes,  even  though  those  bolts  had  no  screw 
threads  on  them,  constituted  a  use  and  sale  of 
the  invention  covered  by  claim  8  of  the  patent 
in  suit.  The  application  for  that  patent  was 
made  in  March,  1867,  and  the  patent  was  grant- 
ed under  the  provisions  of  the  Act  of  July  4, 
1836,  5  Stat,  at  L. ,  117,  and  of  the  Act  of  March 
3,  1889,  5  Stat,  at  L.,  858.  Within  the  mean- 
ing of  sections  7  and  15  of  the  Act  of  1836,  as 
modified  by  section  7  of  the  Act  of  1889,  the 
invention  covered  by  claim  8  of  the  patent  in 
suit  was  in  use  and  on  sale  more  than  two  years 
before  the  appellant  applied  for  that  patent, 
and  such  use  and  sale  were,  also,  with  the  con- 
sent and  allowance  of  the  appellant,  and  the  use 
was  a  public  use.  It  is  contended  that  the  safes 
were  experimental  and  that  the  use  was  a  use 
for  exp^ment.  But  we  are  of  opinion  that 
this  was  not  so  and  that  the  case  &0b  within 
the  principle  laid  down  by  this  court  in  Coffin 
V.  Qgdm,  18  WaU.,  120  [85  U.  8.,  XXI..  821]. 
The  invention  was  complete  in  those  safes.  It 
was  capable  of  producing  the  results  sought  to 
be  accomplished,  though  not  as  thoroughly  as 
with  the  use  of  weldw  steel  and  iron  plates. 
The  construction  and  arrangement  and  purpose 
and  mode  of  operation  and  use  of  the  bolts  in  the 
safes  were  necessarily  known  to  the  workmen 
who  put  them  in.  They  were,  it  is  true,  hidden 
from  view,  after  the  satee  were  completed,  and 
it  required  a  destruction  of  the  safe  to  bring 
them  into  view.  But  this  was  no  concealment 
of  them  or  use  of  them  in  secret.  They  had  no 
more  concealment  than  was  inseparable  from 
any  legitimate  use  of  them.  As  to  the  use  be- 
ing experimental,  it  is  not  shown  that  any  at- 
tempt was  made  to  see  if  the  plates  of  the  safes 
could  be  stripped  off,  and  thus  to  prove  wheth- 
er or  not  the  conical  bolts  were  efficient.  The 
safes  were  sold  and,  apparently,  no  experiment 
and  no  experimental  ase  were  thought  to  be 
necessary.  The  idea  of  a  use  for  experiment 
was  an  afterthought.  An  invention  of  the  kind 
might  be  in  use  and  no  burglarious  attempt  be 
ever  made  to  enter  the  safe,  and  it  might  be 
said  that  the  use  of  the  invention  was  always  ex- 
perimental until  the  burglarious  attempt  should 
be  made,  and  so  the  use  would  never  be  other 
than  experimental.  But  it  is  apparent  that  there 
was  no  experimental  use  in  this  case,  either  in- 
tended or  actual.  The  foregoing  views,  which 
are  controlling  to  show  that  claim  8  of  the  pa- 
tent in  suit  cannot  be  sustained,  are  in  accord- 
ance with  those  announced  by  this  court  i"  *>" 
Jort  v.  Lippmann,  104  U.  8.,  888  [XXVL, 


869 

Digitized  by  CjOOQIC 


88-58 


StTPREHB  CotlBT  OF  THE  ITllTrED  STATES. 


Oct.  Tebm, 


The  degree  cf  the  Oireuit  (hurt  di»mit$ing  (ft« 
bill  w  afflrmed,  and  the  ecvme  deeMon  it  made  in 
No.  165. 

'Rrueoopy.  Test: 

James  H.  HoKenney,  Clerk,  Sup.  Coiirt,1T.S. 

ated-m  U.  &,  11. 


HENBY  A.  TURNER.  Plff.  in  Err., 

V. 

STATE  OP  MARYLAND. 
(SeeS.a,17  0tto,88.«B.) 

HariiUmd  ttatute — amttruetion  of—eonUituiMn- 
oitty  of  intpeetion  lava — charge  for  tervieei. 

*1.  Section  41  of  chapter  B18  of  the  laws  of  Mary- 
land of  18M,  as  amended  and  re-enacted  by  chapter 
281  of  the  laws  of  1870,  provides  as  follom:  "After 
the  immiiiiTi  of  this  Act,  it  shall  not  be  lawful  to 
cany  out  of  this  State,  in  hogsheads,  any  tobcuxx> 
raised  In  this  State,  except  in  bo«8heads  wMch  stiall 
liave  been  inspected,  passed  and  marked  agreeably 
to  the  providons  of  this  Act,  unless  such  totiaaoo 
shall  have  been  inspected  and  passed  before  this  Act 
goes  into  operation ;  and  any  person  violating  the 
provisions  of  this  section  shall  forfeit  and  pay  the 
sum  of  tSOO,  which  may  be  recovered  in  any  court 
of  law  of  thu  State,  and  which  shall  go  to  the  credit 
of  the  tobacco  fund ;  A-ovlded,  That  nothing  herein 
contained  sliall  be  construed  to  prohibit  any  grower 
of  tobacco,  or  any  purchaser  thereof  .who  may  pack 
the  same  in  the  county  or  neighborhood  wheie 
grown,  from  exporting  or  carrying  out  of  this  State 
any  such  tobacco  wltoout  having  the  same  opened 
for  inspection:  but  such  tobacco  bo  enmrtad  or  car- 
ried out  of  this  State  without  inspection  sliall  in  all 
cases  be  marked  with  the  name  in  full  of  the  owner 
thereof,  and  the  place  of  residence  of  such  owner, 
and  shall  be  liable  to  the  same  charge  of  out- 
age and  storage  as  in  other  cases,  and  any  person 
who  shall  carry  or  send  out  of  this  State  any  such 
tobacco,  without  having  it  so  marked,  shall  be  sub- 
ject to  the  penalty  prescribed  by  this  section."  Un- 
der that  proviso,  no  requirement  of  the  Act  of  18S4 
is  dispensed  with,  except  that  of  having  the  hogs- 
head opened  for  inspection.  TIte  hogshead  must 
stUl  be  delivered  at  a  state  tobacco  warehouse  and 
there  numbered  and  recorded  and  weighed  and 
marked  and  be  found  to  be  of  the  dimensions  pre- 
scribed by  statute,  and  to  have  been  packed  and 
marked  as  required. 

i.  Said  section  U,  as  so  amended  and  re-enacted, 
is  not,  In  its  provisiona  as  to  charges  for  outage  and 
storage,  in  violation  of  clause  2  of  section  10  of  arti- 
cle 1  of  the  Constitution  of  the  United  States,  as  re- 
spects any  impost  or  duty  imposed  by  it  on  exports, 
or  m  violation  of  the  clause  of  section  8  of  arflole  1 
which  gives  power  to  the  Congress  "  To  regulate 
commerce  with  foreign  Nations  and  among  the  sev- 
eral States.** 

3.  The  charge  for  outage,  under  the  proviso  of  said 
section  41,  as  so  amended  and  re-enacted,  is  an  in- 
n>ectlon  duty,  within  the  meaning  of  the  Constitu- 

1.  Dispensing  with  an  opening  for  inspection  of 
the  hogsheads  mentioned  in  said  proviso,  does  not, 
in  view  of  the  other  provisions  of  the  tobacco  in- 
q)eotlon  statutes  of  Maryland,  deprive  those  stat- 
utes of  the  ohaiaoter  of  inapection  laws. 

6.  The  characteristics  of  inspection  laws  consid- 
ered, with  references  to  the  legislation  of  the  Amer- 
ican Colonies  and  the  States  on  the  subject. 

S.  Itls  not  foreign  to  the  tdiaracter  of  an  inspec- 
tion law  to  require  every  hogshead  of  tobacco  to  be 
brought  to  a  state  tobacco  warehouse. 
7.  whether  It  is  notexchisively  the  province  of  Con- 
gress, and  not  at  all  tiiat  of  a  oourt,to  decide  whether 
a  charge  or  duty,  under  an  inspection  law,  is  or  Is 
not  exoesBlve,  qucere. 

8.  Said  section  ll,  as  so  amended  and  re-enacted, 
is  not  a  r^rulatlon  of  commerce  or  unoonatitntional, 
aa  disorinunaiing  between  the  state  buyer  and  man- 
ufacturer of  leu  tobaooo  and  the  purchaser  who 
buys  for  the  purpose  of  transporting  the  tobacco  to 
another  State  or  to  a  foreign  counti7,  orasdlaorlm- 

*Head  notes  by  Mr.  JusUce  BIiAXCHTOBD. 
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inating  between  dUferent  rlas^wi  of  ezporten  of 
tobaooo. 

9.  The  charge  for  outage  in  this  caae  appears  to  be 
a  charge  for  services  properly  rendered. 

[No.  490.] 
Argved  Jan.  11. 1X.188S.    Decided  Feb.  6, 1888. 

F  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Maryland. 

The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

Meetri.iohn  K.Cow«b  and  E.  J  J>.Oroag| 
forplaintifl  in  error: 

We  contend  that  this  Act  of  1870,  ch.  »1, 
which  repealed  and  re-enacted  section  41,  of  the 
Act  of  1884,  ch.  846,  ia  unconglitutlonaL 

First.  Because  it  is  clearly  a  r^nlation  of 
interstate  and  foreign  commerce  anda  law  levy- 
ing a  duty  upon  exports,  and  it  does  not  faD 
within  the  class  of  laws  known  aa  inspection 
laws,  as  it  expressly  provides  that  the  articles 
of  export  are  not  to  be  inspected. 

Second.  Because  the  law,  even  if  it  were  an 
inspection  statute,  is  unconstitutional,  since  it 
discriminates  against  the  non-resident  bnyer 
and  manufacturer  of  leaf  tobacco,  and  in  favor 
of  the  state  buyer  and  manufacttirer. 

Third.  Because  it  discriminates  between  dif- 
ferent classes  of  exporters  of  the  same  artjdeof 
commerce. 

Upon  the  principles  announced  by  the  comt 
in  Welton  v.  Mo.,  and  WOber  v.  Va.,  tile  Act  is 
unconstitutional. 

Woodruff  Y.  Pa/rham,  8  Wall.,  128(76  U.  S., 
XrX.,  882);  auUe  Freight  Tax,  16  Wall.,  SS8 
(82  U.  8.,  XXI.,  14^;  Welton  v.  Mo.,  «1  U.  S., 
276  (XXUL.  847);  Hendertony.  Magor.  92  U. 
S.,  260  (XXUI.,  648);  B.  B.  Co.  v.  Huten,  96 
U.  8.,  465  (XXIV.,  627);  Cooky.  Pa.,  97  U.  S., 
666  (XXIV.,  1016);  Maehine  Go.  v.  Gage.  100 
U.  8.,  676  (XXV.,  764);  Ouy  y.  BaUimore,  100 
U.  8.,  484lXXV.,  7481;  ^««*»<  <*•  ▼•  OeMetU- 
bury,  106  U.  8.,  659  (XXVI.,  1169)  :  Tienutn 
v.  Sinker,  102  U.  8.,  128  fXXVI..  108);  WMer 
v.  Va..  108  U.  8.,  844  (XXVI^666);  MoNU  Co. 
V.  Kimbaa.  102  U.  8.,  691  (XXVI.,  288);  Jack- 
ton  Min.  Co.  v.  Aud.-Gen.,  82  Mich.,  488. 

Mr.  Cli»rl«s  J.  H.  Chrlmi.  At^.  Oen.  of 
Maryland,  for  defendant  in  error: 

The  power  of  each  State  to  enact  inspectioa 
laws  was  recognized  hy  necessair  impucatioii, 
in  subclause  2,  sec.  1(),  art.  I.,  of  the  ConstHn- 
tion. 

Broten  v.  Md.,  12  Wheat.,  488;  Woodruff  ▼. 
Parham  (tupra);  Mathine  Co.  v.  Gage  («uj>ra). 

Each  State  was  left  as  much  at  liberty  to  pro- 
vide by  law  for  the  improvement  of  the  quiui^ 
of  articles  produced  by  its  labor,  or  for  Identi- 
fying them  as  the  growth  of  its  soil,  or  for  fit- 
ting such  articles  tor  exportation  or  domeotie 
use,  aa  it  was  before  the  Articles  of  Confedera- 
tion were  adopted,  or  as  it  was  while  those  Ar- 
ticles remained  in  force. 

Federalist,  No.  82;  Qibbone  ▼.  Ojnfsn,  9 
Wheat,  208;  Wird  v.  Jfif.,  12  Wall.,488  (TO 
U.  S.,  XX.,  462);  Webber  v.  Va.  (eupra). 

Inspection  laws,  indeed,  form  a  put  of  that 
immense  mass  of  legislation,  embracing  every 
power  capable  of  being  exercised  by  a  State 
within  its  territory,  which  has  not  been  soiren- 
dered  to  the  Ceneral  Ooyemment,and  can  be  ex- 
ercised most  advantageoudy  bytiie  State  ttadf. 

Sturgeey.  OrowninthieUL^  Wheat.,  IK;  Oib- 
bone  V.  Ogden  (eupra);  N.  T.  v.  MUn,  11  Pet., 

Digitized  by  GOO^*'  ^-    ^ 


im. 


TtmNBB  y.  Mabtlaiid. 


88-SO 


141;  Pammger  Omm,  7  How.,  896;  Lieeim  Tax 
(km,  5  WaL,  471  (72  U.  8.  XVm.,  501);  V. 
S.  Y.  DeWitt,  9  Wallj,  48  (76  U.  8.,  XIX.,594); 
Fbttenm  v.  Kjf.,  97  U.  8.,  608  (XXIV..  111«). 

Th^  are  conridered,  thot^h  particularly 
DentloDed  in  the  Federal  Ck>ii8titution,  88  being, 
oeTCrtheleBs,  parts  of  the  police  legislation  of 
ndi  State. 

Ueenm  Caau,  6  How.,  609;  Pamnger  Ca»e», 
7How.,  484;  N.  T.  v.  Miln,  11  Pet,  141. 

Tbey  meet  the  commercial  power  of  the 
Union  in  dealing  with  subjects  under  the  pro- 
tection of  that  power,  although  they  exercise  an 
inthorit^,  which  can  only  be  exerted  under  pe- 
culiar ctrcumstances  and  to  a  limited  extent. 

Ptmenger  Catei,  7  How. ,  408,  416;  Lieente 
Oitct,  5  How.,  606,  62S,  627,  681;  Baldiein, 
Omit.  yiete$,  189-192,  196, 196  (IX,  Law.  ed., 

8m 

They  are,  indeed,  the  exercise  of  powers, 
vUch  do  not  admit  of  a  uniform  system  of 
national  l^islation. 

WOton  T.  BlaOebird  Greek  Co.,  2  Pet.,  246. 

Each  State,  in  exercising  its  continuing  pow- 
en  under  the  Federal  Constitution  to  enact  in- 
spection laws,  has  the  right  to  use  a  fair  legisla- 
tm  discretion. 

Gwfey  v.  Bomrd  of  Wardens,  12  How.,  818. 

They  are  laws,  which  the  State  enacting  them 
Bay,  under  the  express  terms  of  art.  1,  sec.  10, 
m1>clause  2,  of  the  Federal  Constitution,  exe- 
cute by  imposing  duties  on  exports. 

Brown  V.  Md.,  12  Wheat.,  488;  Neilion  v. 
e«wo.2Wood8,  290;  N.  T.  ▼.  Miln,  11  Pet., 
141;  Faekei  Co.  v.  8t.  Lovit,  100  U.  8.,  429 
(^^.,690);  Viektburg  v.  Tobin,  100  U.  8.,  482 

The  power  of  a  State  to  lay  sacb  imposts  or 
duties,  u,  within  the  limits  of  the  grant,  a  power 
as  exchudve  as  any  power  vested  m  Congress. 

Ward  V.  Md.,  12  WaU.,  427  (79  U.  8.,  XX., 
4B):  fiwterv.  N.  0.,  94 U. 8.,  248f^IV.,  128). 

The  proTisioos  of  law  to  which  every  hogs- 
head, containing  tobacco  grown  in  Minyland, 
mnains  subject,  were  intended  to  act  upon  such 
hogshead  heioK  it  became  an  article  of  foreign 
commerce  or  of  commerce  among  the  States, 
and  to  prepare  ft  for  that  purpose. 

QUAoM  V.  Ogden,  9  Wheat,  208;  Lieente 
Catet,  6  How.,  677;  OM  v.  DeOair,  95  U.  8., 
488  (XXrV.,  648);  Fbtter  v.  N.  0.  (lupra); 
Broftnx.  Md.,  12  Wheat,  488. 

The  charge  of  "outage"  is  one  which  accrues 
in  the  due  aidministration  of  the  inspection  laws 
of  Maryland.  It  is  simply  a  compensation  re- 
quired "for  services  properly  rendered. 

Ib  the  case  under  consideration,  having  due 
regard  to  that  latitude  of  discretion  wbicn  the 
Slate  of  Maryland  was  entitled  to  exercise  in 
the  selection  of  the  means  of  attaining  a  consti- 
tutiooal  object,  it  cannot  be  said,  that  the  charge 
iaipoaed  is  excessive  or  that  it  amounts  to  an  £a- 
fringement  of  the  constitutional  provision  re- 
ferred to;  nor  thatit  isa  tax  or  duty,  instead  of 
what  it  porports  to  be;  a  fee  or  a  charge  for  the 
eBployment  of  that  instmmentality  which  the 
einMuiiatancea  of  the  case  render  necessary  for 
the  protection  of  the  State. 

Ah»  t.  Atfflew,  92  U.  8.,  876  (XXHI.,  669); 
PkM  Ci7.T.  JSmhfi;,  96 U.  S.,  84  (XXIV. ,  879); 

AKfae  a.  ▼.  at.  Louit,  loo  n.  s.,  429  mcv., 

MR;  FSeWiwyy.  roMn,100U.  8.,48a(XXV-. 
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It  may  be  true  that  the  imposition  of  this 
charge  has  a  remote  and  considerable  influence 
on  commerce.  The  charge  is  not  objectionable 
on  that  accotmt 

State  Tate  on  Railway  Orost  Beeeipts,  16  Wall. , 
298  (82  U.  8.,  XXr.,  167);  Sherlock  v.  AUing, 
98  U.  8..  108  (XXm.,  820). 

Even  if  the  charge  imposed  is  a  duty  on  an 
export,  and  even  ii  such  charge  is  a  regulation 
of  commerce,  the  duty  im{>osed  and  the  regu- 
lation made  were  both  within  the  power  of  the 
State  under  the  express  and  impued  terms  of 
art.  I.,  sec.  10,  subsection  2,  of  the  Constitution 
of  the  United  States. 

Oibbont  v.  Ogden,  9  Wheat.,  808;  B.  B.  Co. 
V.  Huten,  96  U.  8.,  472  (XXIV.,  680). 

Such  charge  and  regulation,  by  whatever 
name  they  are  called,  do  notlnviwie  any  part  of 
that  domain  of  legislation  which  belongs  exclu- 
sively to  the  Congress  of  the  United  States. 

Henderton  v.  Mavor,  92  U.  8.,  272  (XXIIL, 
549);  B.  R.  Co.  v.  Hueen  (mpra). 

Mr.  JiuUee  Bl«,teliford  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  to  the  Court  of  Ap- 
peals of  the  State  of  Maryland,  and  the  question 
presented  for  .our  consideration  is  the  constitu- 
tional validity  of  certain  provisions  in  the  to- 
bacco in8]}ection  statutes  of  Maryland. 

The  plaintiff  in  error,  Turner,  was  indicted 
in  the  Criminal  Court  of  Baltimore.  The  indict- 
ment contained  two  counts.  The  first  count  al- 
leged that  Turner  packed  in  a  hogshead  tobacco 
grown  by  him  on  a  farm  belon^g  to  him  in 
Charles  County,  in  Maryland,  and  marked  the 
hogshead  with  his  fuU  name  and  his  idace  of 
residence  in  said  county,  and  shipped  it  to  the 
City  of  Baltimore;  that  it  was  not  delivered  at 
any  tobacco  warehouse  in  said  city,  under  the 
management  or  control  of  any  inspector  of  to- 
bacco appointed  for  said  warehouse  by  the  Gov- 
ernor of  the  State  of  Maryland,  under  the  Con- 
stitution and  laws  of  said  State,  nor  to  any  one 
of  said  inspectors  of  tobacco,  nor  to  any  one  act- 
ing under  the  authority  of  anyone  of  said  in- 
spectors of  tobacco,  to  be  weighed,  passed  or 
marked,  and  it  was  not  weighed,  passed  and 
marked  by  any  such  inspector  of  tobacco,  nor 
by  any  person  acting  under  the  authori^  of 
anyone  of  said  inspectors  of  tobacco;  but  that 
the  said  Turner  exported  it  from  said  city  to 
Bremen,  in  Qermany,  without  having  procured 
it  to  be  weighed,  passed  and  markea  by  any 
such  inspector  of  tobacco,  or  by  any  person  act- 
ing under  the  authorityof  any  one  of  said  in- 
spectors of  tobacco.  The  second  count  con- 
tained the  same  allejrations  and  the  further  aver- 
ment that  the  said  Turner  did  not,  prior  to  said 
exportation,  pay  or  cause  to  be  paid  any  sum  of 
money  due  for  outage,  or  any  sum  of  money 
due  for  storage,  to  ue  State  of  Maryland,  on 
said  hogshead,  to  any  such  inspector  of  tobac- 
co, or  to  any  other  person  having  authority  to 
receive  the  same,  althooj^  certain  sums  of 
money  were  due  and  payable  by  him  to  said 
State  for  outage  and  storage  on  said  hogshead. 

Separate  demurrers  were  filed  to  each  count 
of  the  indictment,  and  then  a  written  stipula- 
tion was  filed  by  the  parties,  as  follows:  "  It  is 
agreed  in  this  case,  1.  That  the  matters  and 
facts  charged  in  the  indictment  in  this  case  are 
true,  as  therein  stated.   8.  That  for  the  more 
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speedy  final  determination  of  the  questions  of 
law  involved  in  this  case  the  demurrers  which 
the  traverser  has  entered  to  this  indictment  shall 
be  overruled  'pro  forma  by  the  court  8.  That 
after  such  overruling  of  the  demurrers,  the  case 
shall  be  forthwith  submitted  to  the  court,  with- 
out the  intervention  of  a  jury,  upon  the  admis- 
sion contained  in  the  first  paragraph  of  this 
agreement."  The  demurrers  were  then  over- 
ruled. The  court  then  rendered  a  judgment 
that  Turner  pay  a  fine  of  $S00.  On  the  same 
day.  Turner,  Dy  petition  to  said  criminal  court, 
setting  forth  that  he  had  been  adjudged  guilty 
of  a  misdemeanor,  and  by  the  judgment  of  said 
court  ordered  to  pay  the  sum  of  $800  to  said 
State,  prayed  an  appeal  to  the  Court  of  Appeals 
of  Maryland,  assigning  errors  in  the  record. 
Tliat  coiut  a£9rmea  the  judgment,  and  Turner 
has  brought  the  case  into  this  coiut.  by  a  writ 
of  error,  alleging  that  the  Statutes  of  Maryland 
on  which  the  indictment  was  founded,  and  the 
validity  of  which  was  sustained  by  the  state 
court,  are  repugnant  to  the  Constitution  of  the 
United  States. 

It  is  claimed  by  the  defendant  in  error  that 
the  statutory  provisions,  the  validity  of  which 
is  denied  by  the  plaintiff  in  error,  are  "  in^)ec- 
tion  laws, ''^within  the  meaning  of  clause  2  of 
section  10  of  article  1  of  the  Cohstitution  of 
the  United  States,  which  clause  is  as  follows: 
"No  State  shall,  without  the  consent  of  the 
Congress,  lay  any  imposts  or  duties  on  imports 
or  exports,  except  what  may  be  absolutely  nec- 
essary for  executing  its  inspection  laws;  and 
the  net  proceeds  of  all  duties  apd  imposts  laid 
by  any  State  on  imports  or  exports,  shall  be  for 
the  use  of  the  Treasury  of  the  United  States; 
and  all  such  laws  shall  be  subject  to  the  revis- 
ion and  control  of  the  Congress." 

By  chapter  346  of  the  laws  of  Maryland  of 
1864,  a  new  tobacco  inspection  law  was  en- 
acted, as  part  of  the  Code  of  public  local  laws, 
in  place  of  and  expressly  repelling  certain  por- 
tions of  said  Code.  It  provides,  section  1,  for 
the  appointment  of  five  tobacco  inspectors,  one 
for  each  state  tobacco  warehouse  in  the  City  of 
Baltimore.  By  section  5  each  tobacco  inspeictor 
is  required  to  employ  such  clerks  and  laborers, 
and  provide  and  keep  on  hand  such  books,  im- 
plements and  materials,  as  may  be  necessary 
for  the  economical  and  effective  discharge  of 
Us  duties  as  such  inspector,  and  the  salaries  of 
the  various  clerks  ana  laborers  are  prescribed, 
to  be  paid  from  the  receipts  in  the  respective 
offices,  with  the  requirement  that  the  inspectors 
shall  at  no  time  employ  more  labor  than  shall 
be  necessary  for  the  effective  performance  of 
the  work  to  be  done,  lliere  are  provisions  to 
facilitate  the  landing  of  tobacco  at  the  wharves 
in  front  of  the  warehouses  and  its  removal 
therefrom,  and  to  secure  the  safe  preservation 
of  the  tobacco  after  its  delivery  at  the  ware- 
house. Section  10  is  as  follows:  "  It  shall  be 
the  duty  of  each  tobacco  inspector  to  cause  each 
hogshead  of  tobacco  landed  or  delivered  at  the 
wwehouse  to  which  he  is  appointed  to  be  num- 
bered in  succession  as  received,  and  to  cause 
said  number  to  be  entered  in  a  book  kept  for 
that  purpose,  together  with  the  time  said  hogs- 
head was  received,  the  name  of  the  vessel  or 
other  conveyance,  if  known  to  him,  by  which 
said  hogshead  was  brought  to  the  City  of  Bal- 
timore, and  of  the  owner  or  consignee  of  said 
872 


tobacco,  and  the  initials  or  other  marks  on  said 
hogshead,  identifying  the  same;  and,  when 
said  hogshead  shall  be  removed  from  said  ware- 
house, ne  shall  cause  an  entry  to  be  made,  in 
some  book  kept  for  that  purpose,  of  the  tinte 
when  the  same  was  so  removed,  the  name  of 
the  person  to  whom  the  same  was  delivered, 
and  of  the  vessel  or  other  conveyance  by  which 
the  same  was  taken  away."  It  is  provided  by 
section  12  that  each  inspector  shall  cause  aU 
the  tobacco  in  the  warehouse  to  which  be  may 
have  been  appointed  to  be  inspected  as  speedOy 
as  practicable,  in  regular  order,  as  numberea; 
and  by  section  18  that  he  shall  cause  each  hogs- 
head of  tobacco,  before  it  is  uncased,  to  oe 
weighed,  and  the  tobacco  in  each  boghead  and 
the  cask  itself  to  be  separately  weighed,  and 
the  weight  of  each  hogshead,  as  first  weired, 
and  the  gross  and  net  weight  of  the  tobacco 
therein  contained,  after  inspection,  to  be  en- 
tered in  a  proper  book,  with  sufficient  r^erenoe 
to  its  marks  and  numbers  as  previously  re- 
corded; and  by  section  14,  that  he  shall  maik 
on  the  side  of  each  hogshead,  with  a  marlHTig 
iron,  its  warehouse  number  and  weight,  and 
the  net  weight  of  tobacco  contained  therein, 
and  its  warehouse  number  on  each  head,  with 
blacking;  and,  by  succeeding  sections,  that  he 
shall  uncase  and  break  all  tobacco,  in  whatever 
State  raised,  and  draw  samples  from  each  hogs- 
head, and  tie  each  lot  of  samples  together,  and 
label  it  with  the  warehouse  number  of  the  Iu^b- 
head,  and  the  number  of  the  warehouse,  and 
the  date  of  inspection,  and  the  name  of  its  owner, 
or,  if  known,  the  initials  or  other  marks  on  the 
hogshead,  and  deliver  it  sealed,  if  the  tobacco 
be  merchantable,  to  the  owner,  with  a  certifi- 
cate stating  the  date  of  inspection,  the  waie- 
house  mark  and  number  of  the  hogsh^td,  the 
weight  thereof,  and  the  net  weight  of  the  to- 
bacco in  it,  and  that  unmerchantable  tobacco 
shall  be  re-conditioned,  packed,  re-wei^ed  and 
re-inspected,  and  then  sampled  and  certified; 
and  by  section  27,  that  every  hogshead  shall  be 
liable  to  the  charge  of  $1.50  outage,  if  wei^> 
ing  less  than  1,100  pounds,  and  to  16  cents  ad- 
ditional for  everv  100  pounds,  which  shall  be 
paid  by  the  purchaser  thereof  to  the  inspector, 
before  it  is  removed.  Penalties  are  imposed  by 
section  40  for  erasing,  altering  or  adding  to 
any  mark  placed  by  the  inspector  on  any  fa<^»- 
hmd  or  any  label  of  any  sample,  and  for  fraud- 
ulently talung  any  tobacco  from  a  sample  or 
substituting  other  tobacco  for  any  in  such  sam- 
ple, and  for  counterfeiting  any  inspector's  cer- 
tificate or  seal.  Section  41  is  as  follows:  "After 
the  passage  of  this  Act,  it  shall  not  be  lawful 
to  cany  out  of  this  State,  in  hogsheads,  any 
tobacco  raised  in  this  State,  except  in  hogs- 
heads which  shall  have  been  inspected,  passed 
and  marked  agreeably  to  the  provisioDS  of  this 
Act,  unless  such  tobacco  shall  have  been  fai- 
spected  and  passed  before  this  Act  goes  into 
operation;  and  any  person  violating  the  pro- 
visions of  this  section  shaQ  forfeit  and  pay  the 
sum  of  $800,  which  may  be  recovered  in  any 
court  of  law  of  this  State,  and  which  shall  go 
to  the  credit  of  the  tobacco  fund."  This  aectioB 
was  amended  by  ch^ter  201  of  the  laws  of 
1870,  by  re-enacting  it  with  the  following  addi- 
tion; "ProvMed,  ThaX  nothing  herein  contained 
shall  be  construed  to  prohibit  any  grower  of 
tobacco,  or  any  purchaser  thereof,  who  may 
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pick  the  same  In  the  county  or  neighborhood 
where  grown,  from  exporting  or  carrying  out 
of  this  State  any  such  tobacco,  without  having 
the  ame  opened  for  inspection;  but  such  to- 
hscco  80  exported  or  earned  out  of  this  State 
without  inspection  shall,  in  all  cases,  be  marked 
with  the  name  in  full  of  the  owner  tiiereof ,  and 
the  idace  of  residence  of  such  owner,  and  shall 
be  hable  to  the  same  diarge  of  outage  and  stor- 
igQ  as  in  other  cases,  and  any  person  who  shall 
tmy  or  said  out  of  this  State  any  such  tobao- 
«o,  without  having  it  so  marked,  shall  be  sub- 
ject to  the  poialty  prescribed  by  this  section." 
Section  43  ]»«acribe8  the.  size  of  the  casks  in 
which  tobacco  raised  in  Maryland  shall  be 
picked,  and  forbids  the  inspector  to  inspect  or 
pus  it  until  packed  in  a  hogshead  of  proper 
dimensions. 

By  chapter  86  of  the  laws  of  1873,  entitled 
"  An  Act  to  Add  a  New  Article  to  the  Code  of 
PnbHc  General  Laws  Regulating  the  Inspection 
al  Tobacco,"  some  additional  regulations  were 
mide,  and  some  existing  provisions  were  re- 
enacted,  and  some  changes  were  made,  and  all 
JncoDsistent  provisions  of  law  were  repealed, 
bat  tiie  only  material  additionsor  changes  made, 
sofar  as  tiie  present  case  is  concerned,  were  these; 
by  section  11,  every  inspector  sliall  have  un- 
<ased,  and  break,  every  hogshead  of  tobacco  de- 
Urend  for  infection,  in  so  many  places  for 
Msiyland  and  Ohio,  and  in  so  many  places  for 
Kentucky  and  Ytrginia  and,  if  the  tobacco  is 
sound,  take  a  sample,  and  mark  the  hogshead 
with  its  number,  the  year  of  inspection,  and  the 
iaitiab  cS  the  owner  on  each  head  and  on  the 
bilge  and  the  tare  and  net  weight  on   the 
talge.    By  section  IS,  each  inspector  shall  keep 
in  a  book  "  The  name  of  the  owner,  the  num- 
ber, gross,  tare  and  net  w^eight  of  every  hogs- 
bead  of  tobacco  inspected  by  him,  the  State 
where  grown,  the  consignee  of  the  same,  the 
aaoie  of  the  vessel  by  which  shipped  out,  and 
the  name  of  the  party  shipping  the  same,  and 
&r  every  hi^nbead  so  inspected  by  him  he  shall 
iooe  his  ceroflcate  or  note,  stating  in  such  cer- 
tificate or  note  the  name  or  initials  of  the  own- 
er, the  number  of  the  hogshead,  the  State  where 
grown,  the  date  of  insroction,  and  the  gross, 
tare  aikd  net  weight  of  the  hogshead,  and  he 
AaO  make  no  deuvery  of  inspected  tobacco, 
from  hia  warehouse  except  upon  surrender  of 
the  certificate  or  note  corresponding  with  the 
number  of  the  hogshead."    By  section  36,  "No 
tobacco  of  the  growth  of  this  State  shall  be 
paMed  or  accounted  lawful  tobacco  unless  the 
same  be  packed  in  hogdieads  not  exceeding 
iifty-foor  niches  in  lengu  of  the  staves,  nor  ex- 
ceeding forty-six  inches  across  the  head,  and 
the  owner,  or  his  agent,  of  tobacco  packed  in 
ai^  hogiliead  of  greater  dimensions  shall  re- 
ptiek  the  same  in  hogsheads  of  the  size  herein 
pnscribed,  at  his  own  e^iense,  before  the  same 
sballbepMsed." 

By  diapter  228  of  the  laws  of  1872,  the  charge 
for  outage  is  fixed  at  $2  for  every  hogshead  not 
exewiding  one  thouaand  one  himdiM  pounds, 
and  twem  and  one  half  cents  additional  on 
evoT  one  bandied  poonda  over  one  thousand 
one  BUB^ed  pounds,  to  bepitid  by  the  shipper 
of  the  tobaooo,  or  his  agent. 

In  order  to  determine  whether  the  statutory 
pnrrtiiaae  in  question  are  obnoxious  to  the  ob- 
Jeetian  made,  tbdr  meaning  must  be  ascertained. 
See  17  Otto.  tJ.  S.,  Book  27. 


The  Act  of  1864  requires  the  inspector  to  exam- 
ine the  hogshead  to  ascertain  whether  it  is  of 
the  required  dimensions,  and  then  to  inspect  the 
tobacco  itself  by  sampling  the  contents  and, 
when  this  has  been  done,  and  the  weight  ascer- 
tained, the  hogshead  is  passed.  In  regard  to 
the  addition  inade  by  the  Act  of  1870,  chapter 
391,  to  section  41  of  the  Act  of  1864,  the  grow- 
er or  purchaser  of  tobacco  packed  in  the  county 
or  neighboi^ood  where  it  is  grown,iB  permitted 
to  export  the  same  without  having  the  nogshead 
opened  for  inspection  by  sampling  its  contents, 
but  the  Act  requires  such  hogsheadto  be  marked 
with  the  name  and  residence  of  the  owner,  and 
it  is  made  liable  to  the  charge  of  outage  as  in 
other  cases,  and  anyone  violating  its  provisions 
is  subjected  to  the  penalty  imposed  by  section  41 
of  the  Act  of  1664.  The  Act  of  1870,  in  thus 
permitting  the  grower  or  purchaser  of  tobacco 
packed  in  the  county  or  neighborhood  where  it  is 
grown,  to  exx>ort  the  same  without  having  the 
hogshead  opened  for  inspection,  does  not  dis- 
pense with  anv  other  requirement  of  the  Act  of 
1864  in  regard  to  inspection.  It  provides,  in  ex- 
press terms,  that  each  hogshead  thus  packed 
shall  be  marked  with  the  name  and  residence  of 
the  owner.  It  is  necessary,  therefore,  that  some 
one  shall  ascertain  whether  these  requirements 
have  been  complied  with  and  whether  the  tobac- 
co was,in  fact,tiie  growth  of  the  county  or  neigh- 
borhood where  it  was  packed.  It  also  requ&es 
that  such  tobacco  shall  be  liable  to  the  same 
charge  of  outage  as  in  other  cases,  and,  as  the 
charge  of  outage  depends  upon  the  weight  of 
the  hogshead,  it  is  necessary  that  some  one  shall 
ascertain  the  weight  of  such  hogshead,  in  order 
to  determine  the  amount  to  be  paid.  It  does 
not  change  or  in  any  maimer  dispense  with  the 
statutory  reouirements  in  regard  to  the  dimen- 
sions of  the  hogshead  in  which  such  tobacco  is 
to  be  packed,  and  it  is  necessary  that  some  one 
shall  see  that  these  requirements  are  complied 
with.  These  and  other  duties,  it  is  obvious,  are 
to  be  performed  by  the  inspectors,  and  when 
thev  are  performed  the  hogshead  is  to  be  passed 
and  marked  as  provided  by  the  Act  of  1864. 
When  the  words  "  such  tobacco  so  exported  or 
carried  out  of  this  State  without  inspection  "  are 
read  in  connection  with  the  precedmg  sentence, 
which  permits  the  grower  or  purchaser  to  ex- 
port such  tobacco  "without  having  the  same 
opened  for  inspection,"  it  is  clear  that  the  term 
"without  inspection"  refers  to  inspection  by 
opening  the  hogshead  and  sampling  the  con- 
tents. 

The  Act  of  1872,  chapter  86,  changes  some  of 
the  provisions  of  the  Act  of  1864,  omits  others, 
and  in  express  terms  repeals  all  Acts  or  parts  of 
Acts  inconsistent  with  its  provisions.  The  penal 
clause  of  the  Act  of  1864,  as  amended  by  the 
Act  of  1870,  which  makes  it  unlawful  to  carry 
out  of  the  State,  in  hogsheads,  tobacco  raised  in 
the  State,  except  in  hogsheads  inspected,  passed 
and  marked  according  to  the  provisions  of  the 
Act,  is  omitted  in  the  Act,  of  1873;  but  there  is 
nothing,  either  in  the  titie  or  the  general  frame- 
woA  of  the  Act,  or  in  the  manner  in  which  the 
subject-matter  isdealt  with,to  justify  theconclu- 
sionthat  the  Legislature  intended  the  Act  of  1873 
as  a  substitute  for  all  prior  legislation  on  the  sub- 
ject. The  provisions  of  such  prior  laws  ate  essen- 
tial to  give  completeness  to  the  system  of  which 
the  Act  of  1872  Is  but  a  part.    That  does  not,  it 
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is  true.make  it  nnlavf  nl  to  exixjrt  tobacco  raised 
in  the  State  unless  the  same  shall  have  been  in- 
spected and  passed;  but  it  does  provide  tliat  no 
tobacco,  the  growth  of  the  State,  shall  be  passed 
or  accounted  lawful  tobacco  unless  the  same  be 
packed  in  hogsheads  of  certain  prescribed  di- 
mensions. It  does  not  say,  in  so  many  words, 
that  the  tobacco  raised  in  the  State  and  intended 
for  exportation  shall  be  delivered  at  one  of  the 
state  tobacco  warehouses,  but  it  does  provide 
for  the  appointment  of  inspectors  of  tobacco, 
clerks  and  other  officials,  with  fixed  salaries, 
and  assigns  them  to  the  tobacco  warehouses, 
with  DO  duty  to  perform  unless  it  be  the  inspec- 
tion of  tobacco.  In  thus  declaring  that  no  to- 
bacco, the  growth  of  the  State,  shall  be  ac- 
counted lawful  tobacco  tmless  packed  in  the 
manner  prescribed  by  the  Act,  it  is  plain  the  Le- 
gislature meant  it  to  be  the  duty  of  the  inspect- 
ors appointed  by  the  Act  to  ascertain  whether 
such  tobacco  was  thus  packed  in  confonui^ 
with  the  requirements  of  the  statute,  and  thu 
they  could  not  do  iml^s  such  tobacieo  should 
be  delivered  at  the  state  tobacco  warehouses. 
The  Legislature  meant  and  only  meant  to  select 
certain  provisions  from  the  public  local  law  in 
relation  to  the  inspection  of  tobacco,  and  to  re- 
enact  these  in  a  public  general  law,  and  to  leave 
such  portion  of  the  lo<»l  law  which  it  did  not 
thus  re-enact  and  did  not  modify  or  repeal  by 
inconsistent  provisions,  as  existing  parts  of  the 
local  law.  The  Act  of  1872  did  not  modify  or 
repeal  section  41  of  the  Act  of  1864.  as  modified 
by  the  Act  of  1870,  which  constituted  part  of 
the  local  law;  and  under  that  section  it  was  the 
duty  of  the  plaintiff  in  error  to  have  delivered 
the  tobacco  packed  bv  liim  at  one  of  the  state 
tobacco  warehouses,  m  order  that  the  inspectors 
might  ascertain  whether  it  was  packed  in  hogs- 
heads of  the  proper  dimensions,  and  whether  it 
was  packed  m  the  county  or  neighborhood 
where  it  was  grown,  and  marked  as  the  statute 
directed.  The  Leg^ture  did  not  intend  that 
merely  marking  the  name  of  the  grower  or  pur- 
chaser on  the  hogshead  should  release  such 
grower  or  purchaser  from  the  other  require- 
ments of  the  Act.  These  views  are  those  which 
were  held  by  the  Court  of  Appeals  of  Maryland 
in  its  opinion  delivered  in  this  case.  66  Md., 
240.  The  result  is,  that  all  that  the  Act  of  1870 
does  in  regard  to  a  grower  or  purchaser  of  to- 
bacco raised  in  Maryland,  who  packs  the  same 
in  hogsheads  in  the  county  or  neighborhood 
where  such  tobacco  is  grown,  and  wno  exports 
it  or  carries  it  out  of  the  State,  is  to  dispense 
with  the  opening  of  such  hogsheads  for  inspec- 
tion, but  that  it  does  not  dispense  with  any 
other  requirement  of  the  Act  of  1864  in  regard 
to  Inspection;  and  that  it  is  a  part  of  such  in- 
spection for  the  inspector  to  see  Uiat  the  bogs- 
head  is  marked  with  the  name  and  place  of  resi- 
dence of  the  owner,  and  to  verify  tiie  claimed 
fact  that  the  tobacco  was  raised  in  Maryland  and 
packed  in  the  county  or  neighlxirhooa  where  it 
was  grown,  and  to  weigh  the  hogshead  in  order 
to  determine  the  cliarge  for  outage,  and  to  see 
that  the  hogshead  conforms  in  dimensions  to 
the  requirement  of  the  statute,  so  that  the  to- 
bacco may  be  passed  and  accounted  lawful  to- 
bacco. It  is  also  apparent  that,  not  until  the 
above  and  other  duties  have  been  performed  by 
the  inspectors,  can  the  hogshead  be  passed  and 
marked  as  required  by  the  Act  of  1864.  This 
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requires,  in  regard  to  the  hogsheads  specially 
mentioned  in  the  proviso  enacted  in  1870  to  sec- 
tion 41  of  the  Act  of  1864,  that  they  be  delivered 
at  one  of  the  state  tobacco  warehouses,  and  that 
the  provisions  of  section  10  of  the  Act  of  1864 
beoDserved,  that  is,  that  the  inspector  sh^ 
number  each  hogshead  in  succession,  and  enter 
the  number  in  a  book,  with  the  time  the  hogs- 
head is  received,  and  the  name,  if  known,  of 
the  conveyance  by  which  it  was  brought  to  Bal- 
timore, and  the  name  of  the  owner  or  consignee 
of  the  tobacco,  and  the  initials  or  other  marks 
on  the  hogshead  identifying  it;  and,  on  its  re- 
moval, enter  in  a  book  tne  time  of  removal,  ami 
the  name  of  the  person  to  whom  it  is  delivered, 
and  of  the  conveyance  by  which  it  is  taken 
away;  that,  under  section  12  of  the  Act  of  1864, 
it  sliall  be  inspected  in  all  required  particulars- 
except  opening  it;  that,  under  section  18  of  that 
Act,  the  inspMtor  shall  weigh  the  hogshead  un- 
opened and  enter  such  wdgnt  in  a  book,  with 
sufScient  reference  to  its  marks  and  numbers  as 
previously  recorded;  that,  under  section  14  of 
that  Act,  the  inspector  shiall  mark  with  a  mark- 
ing iron,  on  the  side  of  each  hogshead,  its  ware- 
house number  and  weight,  and  on  each  head 
its 'warehouse  number;  and  that  not  until  thes& 
things  have  been  done  is  the  tobacco  to  be  passed 
or  accounted  as  lawful  tobacco. 

The  plaintiff  in  error  contends  that  section  41 
of  the  Act  of  1864,  as  re-enacted  by  the  Act  of 
1870,  violates  the  Constitution  of  the  United 
States,  because;  1.  It  is  a  regulation  of  interstate 
and  foreign  commerce,  and  a  law  levying  a  duty 
on  exports;  and  does  not  fall  within  the  class  of 
laws  known  as  inspection  laws,  becatise  Uie 
proviso  enacts  that  the  tobacco  to  which  it  re- 
fers need  not  be  open^  for  inspection;  2.  Said 
section,  even  though  it  is  an  inspection  statute, 
discriminates  against  the  non-resident  buyer  and 
manufacturer  of  leaf  tobacco,  and  in  favor  of 
the  state  buyer  and  manufacturer,  in  imposing 
burdensome  regulations  on  tobacco  intended  for 
export,  and  laying  a  tax  of  at  least  $2  a  hogs- 
head on  such  tobacco  when  exported,  while  to- 
bacco manufactured  within  me  State  is  free 
from  such  regulations  and  such  tax;  and  thus  it 
discriminates  against  interstate  and  toreigu 
commerce  in  tobacco,  and  in  favor  of  local  man- 
ufacturers and  the  internal  trade  of  the  State; 
8.  Said  section  discriminates  between  diffoent 
classes  of  exporters  of  tobacco,  in  that  it  per- 
mits tobacco  exported  bv  persons  who  pack  it 
in  the  county  or  neighbornood  Where  it  is  grown, 
to  be  exported  when  marked  with  the  full  name 
and  residence  of  the  owner,  without  inspectioa 
other  than  the  examination  of  the  oulaiden  Ot 
the  hogsheads,  while  exporters  of  another  claas 
must  have  the  contents  of  their  hogsheads  sub- 
jected to  examination. 

The  provisions  of  the  Constitution  of  the  Unit- 
ed States  alleged  to  be  violated  are  clause  8  ot 
section  10  of  article  1,  before  quoted,  and  tlia* 
clause  of  section  8  of  article  1  whidi  providea 
that  the  Congress  shall  have  power  "  To  r^u- 
late  commerce  with  foreign  Nations  and  amcmg' 
fte  several  States." 

The  Maryland  court  held  that  the  chaive  oC 
outage  in  this  case  was  an  inspectioa  au^, 
withm  the  meaning  of  the  Constitution;  Omi 
the  State  had  the  power  to  prescribe  the  dimen- 
sions of  the  hogshead  in  which  tobacco  rnhml 
in  Maryland  shall  be  packed,  and  to  nqoive 
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aodk  hogshead  to  be  delivered  at  one  of  the  state 
tobacoo  warehouses,  in  order  that  the  inspectors 
msf  ascertain  whether  it  conforms  to  the  re- 
quuements  of  the  law,  and  whether  it  is  the 
tme  growth  of  the  State  and  packed  by  the 
Doweror  purcliaser  in  the  coun^  or  neighbor- 
oood  where  It  was  grown;  and  that  the  charge 
d  outage,  to  re-imburse  the  State  for  the  ex- 
penses uiereby  incurred,  and  in  consideration 
of  storage  of  the  hogshrad,  is  in  tlie  nature  of 
in  in^)ecdon  duty,  within  the  meaning  of  the 
Constitution. 

The  contention  of  the  plaintiff  in  error  is, 
thst  a  law  which  ottterwiae  would  be  an  inspec- 
tioa  law  ceases  to  be  such  if  no  provision  is 
nadefor  (q;>ening  the  package  containing  the 
article  and  examining  the  quauty  of  its  contents. 
On  tbis  subject,  the  Maryland  court  held  that, 
in  Older  to  constitute  an  Inspection  law,  an  ex- 
imination  of  the  quality  of  the  article  itself  is 
not  necessary;  but  that,  to  prepare  the  products 
of  a  State  for  exportation,  it  may  be  necessary 
that  snch  products  should  be  put  in  packages 
of  acertain  form  and  of  certain  presmbed  di- 
mensbma,  either  on  account  of  the  nature  and 
duuracter  of  such  products  or  to  enable  the  State 
to  fdentifv  the  products  of  its  own  growth  and 
to  fumiw  the  evidence  of  such  identification 
in  the  markets  to  which  they  are  exported.    In 
mposition  to  these  views,  which  appear  to  us 
to  De  sound,  we  are  asked  to  hold  that  the  pro- 
tjrioos  under  consideration  do  not  fall  under 
the  head  of  inspection  laws,  in  a  case  where  the 
question  is  presented  without  any  finding  of 
lay  facts  to  ibow  that  what  maff  be  thus  neces- 
sa^,  in  r^;ard  to  a  product,  is  not  necessary  in 
ngud  to  tobacco,  and  with  every  presumption 
to  the  contrary  arisini^  out  of  the  course  of  legis- 
latioa  as  to  Uie  inspection  of  tobacco,by  the  State 
of  Maryland.    The  Legislature  of  the  State  of 
Msiylaod,  from  the  e^est  history  of  the  Col- 
ony, and  since  the  formation  of  the  State  Gov- 
emsient,  has  made  the  inspection  of  tobacco 
rataed  in  that  State  compulsory.    That  inspec- 
tion baa  indnded  manv  features,  and  has  ex- 
tended to  tiie  form,  nze  and  weight  of  the 
packagea  containing  the  tobacco,  as  well  as  to 
the  qaaHtv  of  the  article.    Fixing  the  identity 
and  wei^t  of  tobacco  alleged  to  have  been 
grawn  in  the  State,  and  thus  preserving  the 
rcputatioo  of  the  article  in  markets  ontsiae  of 
the  ^ate,   is  a  legitimate  part  of  inspection 
bwa,  and  the  means  prescribed  therefor  in  the 
«»atBrte«  in  question  naturally  conduce  to  that 
ead.    Sncfa  iMvvisions,  as  ports  of  inspection 
lawa,  are  as  proper  as  provuions  for  inspecting 
VMBtf,  and  it  cannot  be  said  that  the  absence 
of  tbe  latter  provisions,  in  respect  to  any  par- 
tiabr  daas  of  tobacco,  necessarilj  causes  the 
laws  containing  the  former  provisions  to  cease 
tobe  inqtection  laws.    It  is  easy  to  see  that  the 
taeof  tbe  pcecantion  of  wei^^iing  and  marking 
the  wei^  on  tbe  hogshead  and  recording  it  in 
a  hsok, la  to  enable  it  to  be  determined  at  any 
tioie  whether  the  contents  have  been  diminished 
•abeognently  to  the  original  packing,  by  com- 
paring a  new  weight  with  the  original  marked 
wci^i^  or  if  the  mariced  weight  be  altered,  with 
the  wei^  entered  in  the  warehouse  book.  The 
tUMsrequirad  to  be  done  in  respect  to  the  hogs- 
hemiot  tobacco  in  tbe  present  case,  aside  from 
■17  iaqMctimi  of  quality,  are  to  be  done  to 
pnpaBe  and  fit  the  hogshead  as  a  unit,  contain- 
See  17  Otto. 


ing  tbe  tobacco,  for  exportation,  and  for  be- 
coming an  article  of  foreign  commerce  or  com- 
merce among  the  States,  and  are  to  be  done  be- 
fore it  becomes  such  an  article.  They  are  proper- 
ly parts  of  inspection  laws,  within  the  d^nition 
^ven  by  this  court  in  Oibboru  v.  Ogdenfi  Wluat., 
d08.  In  a  note  to  the  argument  of  Mr.  Emmett 
in  that  case,  at  page  110,  are  collected  references 
to  many  Statutes  of  the  States,  in  the  form  of 
inspection  laws,  showing  what  features  have 
been  generally  recognized  as  filing  within  the 
domain  of  those  laws,  such  as  the  size  of  barrels 
or  casks,  and  the  number  of  hoops  on  them; 
what  pieces  of  beef  or  pork,  and  what  quantity 
and  size  of  nails,  should  be  in  one  cask;  the 
length,  breadth  and  thickness  of  staves  and 
heading,  limiber,  boards,  shingles  etc.;  and  the 
branding  of  pot  and  pearl  ashes,  flour,  fish  and 
lumber,  and  the  forfeiture  of  them,  if  un- 
branded.  These  were  cited  as  instances  of  the 
exercise,  by  States,  of  the  power  to  act  upon  an 
article  grownorproduced  in  a  8tate,before  it  be- 
came an  article  of  foreignordomesticcommerce, 
or  of  commerce  among  the  States,  to  prepare  it 
for  such  purpose.  It  was  in  reference  to  laws  of 
this  character  that  it  was  said,  in  argument,  in 
Oibboni  V.  Ogden,  that  the  enactments  seemed 
arbitrary,  and  were  not  founded  on  the  idea  that 
the  things,  the  exportation  of  which  was  thus 
prohibited  or  restrained,  were  dangerous  or 
noxious,  but  had  for  their  object  to  improve 
foreign  trade  and  raise  the  character  and  repu- 
tation of  the  articles  in  a  foreign  market.  It 
was  in  reference  to  such  laws,  among  other  in- 
spection laws,  that  Chitf  JtuUee  Marshall,  in 
Cfiibotu  V.  Ogden,  after  remarking  that  a  power 
to  regulate  commerce  was  not  the  source  from 
whic£  a  right  to  pass  inspection  laws  was  de- 
rived, said:  "  The  object  of  inspection  laws  is 
to  improve  the  quali^  of  articles  produced  by 
the  labor  of  a  country;  to  fit  them  for  exporta- 
tion; or,  it  may  be,  for  domestic  use.  They  act 
upon  the  subject  before  it  becomes  an  artide  of 
foreign  commerce,  or  of  commerce  among  the 
States,  and  prepare  it  for  that  purpose.  They 
form  a  portion  of  that  immense  mass  of  legis- 
lation which  embraces  everything  within  the 
territory  of  a  State,  not  surrendered  to  the  Gen- 
eral Government;  all  which  can  be  most  advan- 
tageously exercised  by  the  States  themselves." 
It  was  not  suggested  by  the  court  that  those 
particular  laws  were  not  valid  exercises  of  tbe 
power  of  the  State  to  fit  the  articles  for  expor- 
tation; or  that,  in  addition  to  or  even  aside 
from  ascertaining  the  quality  of  the  article  pro- 
duced in  a  State,  the  State  could  not  define  the 
form  of  the  lawful  ^kage  or  its  weight,  and 
subject  form  and  weight,  wither  without  qual- 
ity, to  the  supervision  of  an  inspector,  to  ascer- 
tun  that  the  required  conditions  in  respect  to 
the  article  were  observed. 

In  addition  to  the  instances  cited  in  Otibon* 
V.  Ogden,  the  diligence  of  the  Attomev-General 
of  the  State  of  Mwyland  has  collected  and  pre- 
sented to  us,  in  argument,  numerous  instances,* 

The  f ollowlncc  oie  the  Aots,  and  the  subjects  in 
reference  to  which  they  were  passed.  N.B.  :Oaska 
of  Flaxseed,  1786,  see,  Perpetual  Laws  of  M.  H.,178B, 

?i.  Ue.  Dimensions  of  Smnffles,  Staves  and  Hoops. 
Md.,  p.  188.  IfoM.:  Shingles,  Staves  and  Hoops. 
Acts  and  Besolves  of  tbe  Province  of  Mass.  Bur, 
Vol  8.  [174e-lTB61,jp.  128,  et  wo.,  oh.  iB.  Slieof  <S3tB 
for  PioQed  nsh.  iMd.,  p.  1000.  AotoflTST.  B.Z.: 
Besulatlnrthe  inspection  of  Beef,  Porlc,  Pickled 
Fish  and  xobacoo,  and  aaoertainlng  tbe  assise  of 
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showing,  by  the  text  of  the  Inspection  laws  of 
the  Thirteen  American  Colonies  and  States,  in 
force  in  1787,  when  the  Constitution  of  the 
United  States  was  adopted,  that  the  form,  ca- 
pacity dimensions  and  weight  of  packages  were 
objects  of  inspection,  irrespective  of  the  quality 
of  the  contents  of  the  packages.  The  instances 
embrace  among  others,  the  dimensions  of 
shingles,  staves  and  hoops;  the  size  of  casks  and 
barrels  for  flsh,  pork,  beef,  pitch,  tar  and  tni^ 
pentine;  and  the  size  of  hogsheads  of  tobacco. 
In  Maryland,  the  dimensions  of  tobacco  hogs- 
heads were  fixed  by  various  statutes  x)assed  from 
the  year  1658  to  the  year  1783.  By  the  Act  of 
1763,ch.l8,sec.  18,it  was  enacted  that  all  tobacco 
packed  in  hogsheads  exceeding  48  inches  in  the 
length  of  the  stave,  and  70  inches  in  the  whole 
diameters  within  the  staves,  at  the  croze  and 
bulge,  should  be  accounted  unlawful  tobacco 
and  should  not  be  passed  or  received.  Like  pro- 
visions, fixing  the  dimensions  of  hogsheads  of 
tobacco,  have  been  in  force  in  Maryland  from 
1789  till  now.  In  view  of  such  legislation  ex- 
isting at  the  time  the  Constitution  of  the  United 
States  was  adopted  and  ratified  by  the  original 
States,  known  to  the  f  ramers  of  the  Constitution 
who  came  from  the  various  States,  and  called 
"  inspection  laws "  in  those  States,  it  follows 
that  the  Constitution,  in  speaking  of  "  inspec- 
tion laws,"  included  such  laws,  and  intendrato 
reserve  to  the  States  the  power  of  continuing 
to  pass  such  laws,  even  though  to  carry  them 
out  and  make  them  effective,  in  preventmg  the 
exportation  from  the  State  of  the  various  com- 
modities, unless  the  provisions  of  the  laws  were 
observed,  it  became  necessary  to  impose  charges 
which  amounted  to  duties  or  imposts  on  ex- 
ports to  an  extent  absolutely  necessary  to  exe- 
cute such  laws.  The  ^neral  sense  in  which 
the  power  of  the  States  m  this  respect  has  been 
understood  since  the  adoption  of  the  Constitu- 
tion, is  shown  by  the  legiahttion  of  the  States 
since  that  time,  as  collected  in  like  manner  by 
the  Attorney-General  of  Maryland,!  covering 

Casks,  dap-Boards,  Shlnsles.  Boards,  etc.,  Public 
Laws  of  Baode  island  and  Providence  Plantations, 
ed.  ITW, pp.  SOB,  02,  see.  Conn.:  Statutes  of  Conn., 
ed.l78S.  Forasoertalotawtheaaelxe  of  Cashaused 
for  Uquor,  Beef,  Pork  and  Fish,  pp.  18, 812.  There 
were  sworn  paokeis  of  tobacco,  whose  duty  it  waa 
to  brand  casks.  iV.  F. :  Laws,  eo.  178B.  All  flour  for 
exportation  to  be  packed  in  casks  of  a  certain  size 
and  make.  No  flour  to  be  exported  without  havinv 
been  Inspected.  1786,  oh.  as,  p.  197.  Nopotorpean 
ashes  to  be  exported  before  inspection.  N.J.:  Ca- 
padtr  of  Meat  Barrels.  Act  oi  April  6, 107(1.  Leam- 
inir  and  Spicer,  p.  11&  Oapaoltr  of  Barrels,  IbUL,  p. 
aS:  Brlcte  iMd.,  p.  468 :  Barrels,  Ibid^  M.  Assise 
of  Bread7rbl<4.&iS;'><A.  M7.  Size  of  Ouks,  Act  of 
1726.  Staves,  Hoops,  Sblngles,  etc.  Act  of  Septem- 
ber 28,  1772.  Size  of  Casks,  Act  of  September  28, 1772. 
Ptu :  Laws  of  Ftb,  A.  J.  Dallas,  1787.  Dimensions  of 
Casks  for  Beer,  Ale,  Pork.  Beef,  etc.,  p.  27,  etteq. 
Dimensions  of  Staves,  Headings,  BoarA  and  Tim- 
ber. iMd.,  880.  Flour  Caokz,  now  to  be  made  and 
dimensions  of,  IbUL,  p.  tft.  Act  of  1781,  chap.  201. 
Md. :  Gauge  of  Barrels  for  Pork,  Beef,  Pitch,  Tar, 
Torpentme,  and  tare  of  Barrels  for  Hour  or  Bread, 
1746,  ch.  16.  Flour  Barrels,  1771,  oh.  2D;  ITSL  ob.  12. 
Stavesand  Headings,  1746,  oh.  16;  1771,  oh.  20: 1788, 
oh.  17.  Salted ProvWons.  1746,  cb.  U;  1788,  oh.  17. 
Hay  and  Straw,  1771,  ch.  20.  Flour,  1781,  oh.  U.  Fish, 

tPennsylvonta:  Beef  and  Pork  intended  for  ex- 
portation, when  packed,  or  repacked,  in  Pbiladel- 
phia:  1  Biiffhtlr.lhirdon's  Digest,  1878,  pp.  IM,  168; 
Butter  and  Lard,  ibld.,188,  186;  Domestio  Dis- 
tilled Spirits,  IMd.,  626:  FlaZBOed.  IMd^TW;  Horn- 
and  Heal,  iMd.,  711.  Delaioore :  Size  of  Casks  for 
ezportatfon  of  Breadstuffs.  Bevlsed  Statutes, 
1871,  page  868.    Virgtnta:  Tobacco,  Code  1873,  pp. 
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the  form,  capacity,  dimensions  and  wei^t  of 
packages  containing  articles  grown  or  prodnced 
m  a  State,  and  intended  for  exportation.  These 
laws  are  none  the  less  inspection  laws  because, 
as  was  said  by  this  court  in  Oibbont  v.  Ogdtn, 
they  "may  have  a  remote  and  considerable  in- 
fluence on  commerce."  It  is  a  circumstance  of 
weight  that  the  laws  referred  to  in  the  Consti- 
tution are  by  it  made  '•  subject  to  the  revision 
and  control  of  the  Congress."  Congress  may, 
therefore,  interpose,  if  at  any  time  any  statnte, 
under  the  guise  of  an  inspection  law,  goes  be- 
yond the  limit  prescribed  by  the  Constitution, 
m  imposing  duties  or  imposts  on  imports  or 
exports.  These  and  kindred  laws  of  Maryland 
have  been  in  force  for  a  long  term  of  yeaia,  and 
there  has  been  no  such  interposition. 

Objection  is  made  that  the  Maryland  laws  are 
not  inspection  laws,  but  are  regulations  of  com- 
merce, because  they  require  every  hogshead  of 
tobacco  to  be  brought  to  a  state  tobacco  ware- 
house. But  wc  are  of  opinion  that,  it  being 
lawful  to  require  the  article  to  be  subjected  to 
the  prescribed  examination  by  a  public  ofBcer 
before  it  can  be  accounted  a  m-\v£il  subject  oi 
commerce,  it  is  not  foreign  to  the  character  of 
an  inspection  law  to  require  that  the  article  shall 
be  brought  to  the  officer  instead  of  sending  the 
ofBcer  to  the  article.  It  is  a  matter  as  to  miicb 
the  State  has  a  reasonable  uiscretion,  and  we  arc 
unable  to  see  that  such  discretion  biks  been  exer- 
cised in  anv  such  manner  as  to  canT  the  stat- 
utes beyono  the  scope  of  inspection  laws. 

There  is  another  view  of  the  subject  which 
has  great  force.  Recognized  elements  of  inspec- 
tion laws  have  always  been:  quality  of  the  arti- 
cle, form,  capacity,  dimensions  and  weight  oi 
package,  mode  of  putting  up,  uid  marking  and 
brandmg  of  various  kinds,  all  these  matters 
being  supervised  by  a  public  officer  having  au- 
thority to  pass  or  not  pass  the  ariicle  as  lawful 
merclumdise,  as  it  dia  or  did  not  answer  the 
prescribed  requirements.  It  has  never  been  re- 
garded as  necessary,  and  it  is  manifestly  not 

1788,  ch.  17.  Liquor  Casks,  1774.  ofa.  28 :  1777,  cb.  17 ; 
1784,  oh.  83 :  1786,  oh.  87.  Many  other  Marylamd  pro- 
vincial laws,  prescribing  the  length,  superficial  and 
solid  measure,  weight  ana  oapaolnr  of  domestic  prod- 
ucts, are  ooUeotedon  pages  4^-47  of  the  Beport  of 
Mr.  J.  H.  Alexander  on  the  Standards  of  Weisbtaiid 
Measurement  in  Maryland.  Va.:  Laws  of  Vai.  Be- 
visal  178S,  pp.  47. 188, 192.  Pork,  etc,  required  to  be 
packed  In  Mireils  before  exportation.  As  to  ooo- 
tents,  quality  and  stamps  of  Banelg  of  Fork,  Beat, 
Pitch,  Tar  and  Turpentine,  see  IbitL,  p.  <r.  Act  of 
1770,  chap.  43.  Inmection  of  Tobacco,  and  Siae  o< 
Tobaoco  HoosheadB.  Act  at  178S,  oh.  laseoa.  1.  U, 
20.  N.  CorolSia:  IredeU's  Laws  of  N.  C,  ed.  nVL 
Dimensions  of  Beef,  Pork  and  Fish  Oaata.  Staves 
and  Headings  and  of  Boards,  Planks  and  ShtOKtas. 
Act  of  1784,  chap.  88.  JS.  OnroUna :  Oriinke*B  PabBo 
Laws.  Dlmeanonsand  Capactty  of  Beef  sod  Pock 
Barrels,  p.  209.  OeonHa:  WatUns' Digest.  Chaki 
for  Ben  andPork.  Siaaof  Barrels  toiPttt^lax 
and  Turpentine.  Act  of  1706,  No.  140,  amended  bj 
Aotof  inH,No.l7ft  In  the  legisiatlon  of  ttie  Fiov- 
ince  and  Stateof  Maryland,  In  lefraenoe  to  tol>acoo, 
the  dimensions  or  aaum  of  tobacco  )kop*k«ad*  «■■ 
fixed  by  the  Acts  of  lOR,  oh.  S,im,  oh. «,  lOM,  eh.  S^ 
1090,  ch.  4, 1704.  ch.  eSJTU, ohl6,  in% ofa.  SBTm^ch. 

8,  im,  oh.  7, 1723,  cOs,  mi,  oh.  aM76B,  <di.  xsJhm, 

oh.  18,  and  1789,  oh.  28.  — .     — « 

189,  740;  Flafa,  iMd.,  760:   Pitch,  Tu, 
Salt,  Staves,  Shingles  and  Lumber,  " 
Island :  PubUc  Statutes,  IStt :  BeeL  m... 
ch. S, page 294 :  Lime Oiuks,  IMd.,  8(8,  cva  v 
IMd.,  oh.  114,  p.  289.   Ma^ne :   R.  S„  IsA ;  Ume,  cIl 
"   ~         ■  ~     ' ;  Itaflfe. 


89,  sec.  8 ;  Pot  and  Pearl  Ashes.    iMd- 
iMd.,  sec.  17 :  Ftah.  Ibid.,  ch.  40,  aeoa.  7.  j 
Cord  Wood,  IMd.,  ch.  41,  sec  1 ;  CharooM 

Digitized  by  GoOgi!*®'    ^«   ». 


188S. 


TUBNEB  T.  MAByi.Ain>. 


88-«9 


Decesiary,  that  all  of  these  elements  should  co- 
exist in  order  to  make  a  valid  inspection  law. 
Quality  alone  may  be  the  subject  of  inspection, 
without  other  requirement,  or  the  inspection 
may  be  made  to  extend  to  all  of  the  above  mat- 
ters. When  an  are  prescribed,  and  then  inspec- 
tioQ  as  to  quality  is  dropped  out,  leaving  the 
rest  in  force,  it  cannot  be  said  to  be  a  necessary 
l^al  conclusion  that  the  law  has  ceased  to  be 
an  inspection  law. 

As issuggested in  Neilaon  v.  Oa/na,  2  Woods, 
287,  by  Jlfi\Ju«tie«  Bradley,  it  may  be  doubtful 
whether  it  is  not  exclusively  the  prcivince  of 
Congress,  and  not  at  all  that  of  a  court,  to  de- 
cide wh^er  a  charge  or  duty,  \mder  an  inspec- 
ts law,  is  or  is  not  excessive.  There  is  noth- 
ing in  the  record  from  which  it  can  be  inferred 
that  the  State  of  Maryland  intended  to  make  its 
tobacco  inspection  laws  a  mere  cover  for  laying 
revenue  duties  upon  exports.  The  case  is  not 
lie  that  of  Mining  Co.  v.  Auditor-Oen.,  83 
Mich.,  ^8,  where  a  state  tax  imposed  on  min- 
eral ore  exported  from  the  State  before  being 
smelted,  was  held  to  be  a  tax  on  interstate  com- 
merce, no  such  tax  being  imposed  on  like  ore 
reduced  within  the  State.  The  question  of  the 
right  of  Maryland,  under  the  Constitution  of 
Uw  United  States,  to  require  that  the  dimensions 
and  gross  weight  of  a  hogshead  containing  to- 
bacco grown  upon  its  soil  snail  be  ascertained  by 
its  officers  before  the  tobacco  shall  be  exported., 
is  a  question  of  law,  because  the  question  is  as 
to  whether  such  law  is  an  infection  law.  More- 
over, the  question  as  to  whether  the  char^ 
for  such  examination  and  its  attendant  duties 
are  "  absolutely  necessary,"  was  not  before  the 
itste  court,  and  was  not  passed  upon  by  it,  and 
cannot  be  considered  by  this  court. 

It  is  urged,  however,  that  the  Maryland  law 
i>  a  regmation  of  commerce  and  unconstitu- 
tkmal,  Decause  it  discriminates  between   the 

iMi-ne.  T;  Packed Shlnffles,  ibiiL,  aeo,  16:  Staves 
tad  Hoops,  Ibia~  sees.  18,19;  Beef  and  Pork  Barrels, 
iMd.,  eh.  8^  sees.  16  and  17.  N.  B. :  Qen.  Laws,  1878. 
Ko  lalted  beef  to  be  exported  ezoept  in  tteroes,  bar- 
idL  or  half  barrels  of  porUouiar  quality;  weight 
laddimeosions,  and  duQ'  branded;  oh.  UB,  sees.  4 
aodS:  Batter  and  Lard  Oasks,  oh.  127,  page  SOB; 
nb  BBrrels, Tierces  and  Casks,  ch.U9,  p.  310;  Casks 
cf  PM  and  Peul  Ashes,  oh.  UO.  p.  114.  Mauaeltu- 
■eOKCeo.  8tat.,im  Caaksfor  Pickled  Fish,  eb.  40, 
me.U;  Alewtves,JMd.,seo. SO; Staves,  IbidM  sea 86: 
Bapbead  Hoodb,  ibid.,  sea  86:  Casks  tor  Pot  and 
nnl  AAee,  nuL,  sea  167 ;  Kegs  for  Butter  and 
* — .ibiil-sea  U.  Conn.:  Oen.  Stat.,  1876;  Fish 
els,  pTSTS,  sea  19.    VI. :   Kev.  L.  of  188D,  p.  71^ 

dt  of  Tloin;  Weight,  eta  N.  J. :  Revision  1877 ; 

WMfaud  Pork  Hurels,  Flour  and  Meal  Casks,  ibid., 
•T;  Herrtng  Casks,  ibid.,  478.  Oa. :  Code  1867:  Flour 
'  ,  aeo.  ISOS ;  Turpentine  Barrels,  ibid.,  sec. 
^  _a..-  Digest  of  Statutes,  Vol.  2,  1870;  Beef 
iBork  Barnus,  p. as^^sec.  28.  Wit, :  Statutes  of, 
^OaakB,  p.  880,  sec.  22.  JficMoon:  Comp.  Laws. 
. ToL l^vftTai^  size  and  Weight  of  Beef, 
fc  and  Vub  Barrefe,  Butter  and  Cord  Barrels; 

« and  Meal  Casks;  Pot  and  Pearl  Ash  Casks.  & 

Crflen.  Stat.;  Flour  Barrels,  p.  275:  Beef  Barrels, 
AH-ai*:  Staves  and  Shingles,  iMd.,  280.  if.  a.- 
BMe^  Bevinl ;  Flour  Barrels,  oh.  U.  sec.  84,  p.  ffi6 ; 
tmtoe  Fork  CktSks,  ibid^eec.  DO, p.  WO;  Fish  Bar. 
nk,  IMd- sea  IB,  p.  490;  Turpentine,  Tar  and  Pitch 
ftnvlB,  JMd-  sea  54,  p.  SOO.  Tenn.:  Stat.,  1871; 
Batter  or  IsutI  casks,  aeo.  1832  rjlou)  Barrels,  1884. 
fla.:  Dtaestof  Laws,  188L  p.  670;  Sizes  of  Tarand 
Tvpeotme  Barrels.    Mimleslppt:  Flour  and  Pork 

Bev.  Code  1880,  aeo.  040,  page  280.  OMo: 

VoL  1 ;  Hogsheads  of  Tobaooo,  p.  264, 


SM.  M;  KItb  Barrels.  n>td.,  sea  4300;  Spirit  Bar- 
aal^  aaa  4W7;  OU  Barr^  aeo.  4298;  Pot  and  Pearl 
AABhtbIb,  aea  4291;  Beef  or  Pork Barreh, sec. 
M;  Vtom  and  Meal  Barrals,  aea  4281. 
Va  li'giatatlnn  of  Maryland,  since  1787,  affords  the 

See  17  Otto. 


state  buyer  and  manufacturer  of  leaf  tobacco 
and  the  purchaser  who  buys  for  the  purpose  of 
transporting  the  tobacco  to  another  State  or  to  a 
foreign  country.  But  the  State,  having  the 
right  to  prescribe  the  form,  dimensions  and  ca- 
pacity of  the  packages  in  which  its  products 
shall  be  encased  before  they  are  brought  to  or 
sold  in  the  public  market,  has  enacted.  Laws  of 
1872,  ch.  86,  sec.  26,  that  no  tobacco  of  the 
growth  of  the  State  shall  be  passed  or  accounted 
lawful  tobacco  unless  it  be  packed  in  hogsheads 
of  a  spedfled  size.  This  regulation  covers  all 
tobacco  grown  in  the  State  and  packed  in  hogs- 
heads, without  reference  to  the  purpose  for 
which  it  is  packed.  If  the  tobacco  is  to  be  dealt 
in  within  the  limits  of  the  State,  the  examina- 
tion as  to  dimensions  is  properly  left  to  the  con- 
tracting parties,  probably  under  the  view  that 
the  seller  for  the  home  market  will  have  a  suffi- 
cient stimulus  to  observe  the  requirement  of  the 
law,  in  a  desire  to  maintain  the  reputation  of  his 
commodity.  But,  if  the  tobacco  is  to  be  ex- 
ported as  lawful  tobacco,  the  State  may,  with 
equal  propriety,  prescribe  and  enforce  an  exam- 
ination by  an  officer,  within  the  State,  of  a 
hogshead  containing  tobacco  grown  in  the 
State,  and  intended  for  shipment  beyond  the 
limits  of  the  State,  in  order  to  ascertain,  before 
the  ho^ead  is  carried  out  of  the  State,  and 
before  it  becomes  an  article  of  commerce,  that 
it  is  of  the  dimensions  prescribed  as  necessary 
to  make  it  lawful  tobacco.  In  CooUy  v.  Board 
of  Wardeni,  12  How.,  299,  a  law  of  Pennsylva- 
nia provided'  that  a  vessel  not  taking  a  pilot 
should  pay  half  pilotage,  but  that  this  should 
not  apply  to  American  vessels  engaged  in  the 
Peimsylvania  coal  trade.  It  was  held  that  the 
general  regulation  as  to  half  pilotage  was 
proper,  and  that  the  exemption  was  a  fiur  exer- 
cise of  legislative  discretion  acting  upon  the 
subject  01  the  regulation  of  the  pUotage  of  the 

following  Instances :  Pot  and  Pearl  Ashes,  intended 
for  exp<»tation  from  Baltimore,  or  Georgetown,  In 
Montgomery  County,  were  required  to  be  packed 
in  a  partioular  manner  In  casks,  and  to  be  Inspect- 
ed and  weighed.  1792,  cb.  66.  A  similar  provision 
was  made  to  prevent  the  exportation  of  unmer^ 
chantableflourand  unsound  salted  provisions  from 
Havre  de  Oraoe,  by  the  Act  of  1796,  oh.  21 ;  and 
from  Chester,  by  the  Act  of  1797,  cb.  7.  By  the  Act 
of  1781,  oh.  12,  provision  was  made  to  prevent  the 
exportation  of  bread  and  flour  whlob  were  not 
merchantable,  from  the  Town  of  Havre  de  Graoa 
This  Act  was  enacted  for  a  limited  time  only  and  ez- 

Ebred.  It  was  revived  and  enacted  into  a  permanent 
iw  1^  the  Act  of  1801,  ch.  102,  sec.  2,  and  Is  set  forth 
in  a  note  to  the  section  last  referred  to,  In  the  Acts 
of  1801.  By  section  6  of  the  Act  of  1801,  chapter  102, 
tbeslzeof  all  flour  caSks  brought  to  Baltimore  Town 
for  exportation,  the  character  of  the  materials  and 
make,  the  manner  of  hooping  and  nailing  such 
hoops,  the  particular  length  of  the  staves,  the  di- 
ameter of  the  casks  at  the  heads,  and  the  number 
of  pounds  of  flour  to  be  in  each  cask,  are  spedfloal- 
ly  prescribed.   The  size  of  laths  and  the  mode  of 

rklng  them  was  regulated  by  the  Act  of  1811,  oh. 
The  number  and  character  of  hoops  upon  oasks 
of  ground  black  oak  bark,  exported  from  the  Port 
of  Baltimore,  was  prescribed  by  the  Act  of  1821,  ch. 
77.  The  gross  weight  of  a  hogshead  of  tobacco,  as 
weU  as  Hi  net  weight,  was  required  to  M  marked 
on  the  hogshead  by  the  Act  of  1789,  ch.  26,  sec.  21. 
The  dimensions  of  the  hogsheads  in  which  tobacco 
was  required  to  be  packed  was  prescribed  by  sec- 
tion  SS  of  the  Act  last  cited.  Further  illustration 
may  be  found  in  the  following  legisiaUon :  Weigh- 
ing Wheat,  1888,  oh.  266,  sea  6 ;  frader  v.  Warfldd, 
IS  Md.,  aQM04;  FtohBarrels  and  Tierces,  Public 
Local  Laws,  art.  4,  sec.  800;  Flour,  Ibid.,  sec.  382; 
Domeetlo  Distflled  Liquors,  Tbid.,  Sea  S80 ;  Flour 
Barrels,  1  Md.  Code,  art  96,  sea  20. 
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Port  of  Philadelphia.  The  court  said,  that,  in 
making  pilotage  regulations,  the  legisIatiTe  dis- 
cretion tuul  been  constantly  exercbed,  in  this 
tmd  other  countries,  in  making  discriminations, 
founded  on  differences  both  in  the  character  of 
the  trade  and  in  the  tonnage  of  vessels  engaged 
therein.  Any  discrlminauon  appearing  in  the 
present  case  b  of  the  same  character  as  that  in 
the  pilotage  case,  and  fairly  within  the  discre- 
tion of  the  State.  Such  discretion  reasonably 
extends  to  exempting  from  opening  for  internal 
inspection  an  article  grown  in  the  State,  when 
it  is  marked  with  the  name  of  an  ascertained 
owner,  and  to  requiring  that  an  article  irrown  in 
the  State  shall  be  opened  for  internal  inspection 
when  it  is  not  intended  to  be  put  on  the  market 
on  the  credit  of  an  ascertained  owner  and  is  not 
identified  by  marks  as  owned  by  him.  So,  too, 
in  the  exercise  of  the  same  discretion,  and  of  its 
power  to  prescribe  the  method  in  which  its 

Sroducts  shall  be  fitted  for  exportation,  it  may 
irect  that  a  certain  product,  while  it  remains 
"in  the  bosom  of  the  counbjr "  and  before  it 
has  become  an  article  "of  foreign  commerce  or 
of  commerce  between  the  States,"  shall  be  en- 
cased in  such  a  package  as  appears  best  fitted  to 
secure  the  safety  of  the  package  and  to  identify 
its  contents  as  the  growth  of  the  State,  and  may 
direct  that  the  weight  of  the  package,  and  the 
name  of  the  owner  of  its  contents,  shall  be 
plainly  marked  on  the  package,  and  may  also  ex- 
empt the  contents  from  inspection  as  to  quality, 
when  the  weight  of  the  package  and  the  name 
of  the  owner  are  duly  ascertained  to  be  marked 
thereon.  Such  a  law  is  an  inspection  law,  and 
may  he  executed  by  imposing  a  "  tax  or  duty  of 
Inspection,"  which  tax,  so  far  as  it  acts  upon  ar- 
ticles for  exportation,  is  an  exception  to  the  pro- 
hibition on  the  States  against  laying  duties  on 
exports,  the  exception  l)eing  maae  because  the 
tax  would  otherwise  be  within  the  prohibition. 
Broitn  V.  Md.,  12  Wheat.,  419,  488.  At  the 
same  time  we  fully  recognize  the  principle,  that 
any  inspection  law  is  subject  to  tiie  paramount 
right  of  Congress  to  regulate  commerce  with 
foreign  I^ations  and  among  the  several  States. 
The  general  provision  of  the  Maryland  Stat- 
ute is,  that  it  shall  not  be  lawful  to  carry  out  of 
the  State,  in  hogsheads,  any  tobacco  raised  in 
the  State,  except  in  hogsheaos  which  shall  have 
been  inspected,  passed  and  marked  agreeably  to 
the  provisions  of  the  Act.  These  provisions  in- 
clude the  doing  of  many  things  in  addition  to 
an  inspection  of  quality.  If  the  tobacco  is 
grown  m  the  State  and  packed  in  the  county  or 
neighborhood  where  grown,  it  may  be  carried 
out  of  the  State  without  having  its  quality  in- 
spected, if  it  be  marked  in  the  manner  pre- 
scribed. But  it  still  is  necessary  it  should  be  in- 
spected in  all  other  pariiculars,  and  inspected 
also  to  ascertain  that  it  was  grown  in  the  State 
and  packed  where  grown  and  is  marked  as  re- 
quired. If  it  does  not  answer  the  latter  require- 
ments it  ;s  to  be  further  inspected  as  to  quality. 
The  necessity  thus  existing  for  subjecting  the 
hogshead  to  inspection  under  all  circumstances, 
a  charge  of  some  Idnd  was  proper  for  outage 
that  is,  a  charge  payable,  on  withdrawing  the 
hogshead,  for  labor  connected  with  receiving 
and  liaadling  it  and  doing  the  other  things  above 
mentioned.  Such  charge  appears  to  be  a  charge 
for  services  properly  rendered. 

The  above  views  cover  the  objection  made 
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Statement  of  the  case  by  Mr.  Jiuliee  Jtmit- 
Uummi 

This  is  a  Mil  in  equity  filed  in  the  circuit 
court  on  Sq>tember  10,  1877,  the  appellant 
CJupmao,  a  citizen  of  Tennessee,  joining  as 
complainant  for  their  benefit  Tvith  the  other  ap- 
pellants, being  the  rei»eeentatiTes  of  Charles 
A._Ely,  deceased,  and  citizens  of  Ohio;  the  ap- 
being  a  municipal  Corporation  of  I4e- 


The  object  of  the  bill  is  declared  to  be,  and 
the  prayer  corresponds  to  it,  to  compel  the 
Coonty  of  Douglas  to  siurender  possession  of 
two  cert^  tracts  of  land  therein  described,  one 
of  one  hundred  and  sixty  acres  and  one  of  ten 
acres;  and  to  reconvey  and  release  the  title 
Uieieto,  which  tlie  county  acquired  under  a  deed 
made  by  Chapman  to  the  county  on  March  5, 
1859;  and  for  an  account  of  the  rents  and  prof- 
it* thereof;  or,  "In case  said  County  of  Doug- 
\aa  and  Oie  corporate  authorities  thereof  shall 
dect  and  request  to  be  allowed  to  retain  and 
hold  the  land  described,  then  and  in  that  case 
to  compel  said  county  and  the  corporate  au- 
thorities thereof  to  pay  to  or  for  your  orators, 
■a  the  court  shall  direct,  the  reasonable  price 
and  ralae  of  said  land,  as  stated  in  said  deed  of 
ooDveyance,  with  lawful  interest  thereon  from 
the  date  of  said  deed  to  the  time  of  the  making 
of  such  payment " 

It  appears  that  on  March  4,  1859,  an  anee- 
ment  m  writing  and  under  seal  was  enteiedinto 
between  Chapman  and  the  County  of  Doug- 
las, the  latter  acting  by  the  Coimty  Commission- 
as,  wliereby  Chapman  agreed  to  sell  and  con- 
jey  the  premises  in  controversy  "On  the  follow- 
ing conditions,  to  wit;  that  the  party  of  the  sec- 
ond part  shall  pay  to  the  party  of  the  first  part, 
at  the  ensedUng  and  deUvfay  of  a  warrantee  con- 
veyance from  the  party  of  the  first  part  to  the 
party  of  tlie  second  part  of  the  real  estate  afore- 
aud  two  thousand  dollars  ($2,000)  in  county  or- 
ders of  the  County  of  Douglas  aforesaid  on  the 
treasoiei  of  said  County  of  Douglas,  and  the  bal- 
aoceof  six  thousand  ($0,000)  dollars  in  four 
«qual  annual  payments,  together  with  interest  on 
\ht  amount  due  at  ten  (10^  per  cent  per  annum 
until  paid,  and  the  said  part}  of  the  first  par  will, 
when  required,  resign  to  and  give  up  the  posses- 
aktt  of  said  property  to  the  party  of  the  second 
put,  or  its  assigns  or  agents,  immediately  on  the 
pajment  of  the  first  payment  hereinbefore  enu- 
merated, and  put  the  stud  (bounty  of  Douglas  or 
its  agents  in  fall  and  peaceable  possession  of  said 
described  property.  And  the  said  party  of  the 
Kcond  part  agrees  to  purchase  said  property  on 
tbelerros  irforesidd.of  and  from  the  partvot  the 
fiiat  part,  and  for  the  security  of  toe  deferred 
payments,  as  hcn«inbefore  set  forth,  to  give  a 
ntortgage  upon  said  described  property  to  the 
parly  of  the  first  part." 

On  Uie  next  day,  March  6,  1869,  in  pursu- 
•ooe  of  this  agreement.  Chapman  and  wife  ex- 
ecuted and  delivered  to  the  County  Ciiommis- 
^ionenadeed  to  the  County  of  Douglas  for 
the  land,  wliich  was  accepted  and  placed  by 
them  on  record.  The  first  installment  of  the 
]Mrchaae  money,  $2,000  in  county  orders,  was 
paid  at  that  tiine,  when,  also,  the  County  Cora- 
nnaaioners,  in  the  name  of  the  county,  executed 
and  deliveied  to  Chapman  the  four  promissory 
notes  required  by  the  agreement,  payable  in 
oae,  two,  three  and  four  years  from  that  date, 
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respectively,  and  a  mortgage,  in  the  usual  form 
of  a  conveyance  in  fee,  with  a  defeasance,  to  se- 
cure the  payment  of  the  same,  which  was  ac- 
ceded and  recorded. 

The  property  was  purchased  for  the  use  of 
the  county  for  a  poorhouse  and  farm.  Posses- 
sion of  it  was  taken  immediately  by  the  county 
authorities,  and  it  has  been  improved  and  used 
for  that  purpose  continuously  ever  since.  The 
title  of  Chapman  as  to  the  one  hundred  sixty 
acre  tract  was  perfect,  but  as  to  the  ten  acre 
tract,  has  failed. 

OnKovember  26, 1860,the  notesand  mortgage 
were  assigned,  for  value,  to  Charles  A.  Ely.who 
ha\ang  since  deceased,  his  rights  have  devolved 
upon  nis  legal  representatives.  On  June  18, 
1868,  Wm.  A.  Ely,  a  minor  and  the  devisee  of 
Chas.  A.  Ely,  by  his  next  friend  and  guardian, 
commenced  axuit  in  the  District  Court  for  Doug- 
las County  for  the  foreclosure  of  the  mortgage, 
to  which  a  demurrer  was  interposed,  on  uie 
ground  that  the  notes  and  mortage  were  void, 
lU)  initio,  for  want  of  power  on  the  part  of  the 
county  to  make  them,  and  also  because  any  ac- 
tion on  them  was  barred  by  the  Statute  of  Lim- 
itations. This  demurrer  having  been  sustained, 
the  plaintiff  dismissed  the  acnon  on  July  21, 

1868,  without  prejudice.  On  August  8,  1868, 
a  similar  suit,  by  bill  in  equity,  was  begun  in 
tihe  Circuit  Court  of  the  Unitea  States,  which, 
on  November  19,  in  the  same  year,  was  dis- 
missed without  prejudice;  and,  on  Alarch  16, 

1869,  a  similar  bul  was  filed  in  the  same  court, 
to  which  the  same  defenses,  as  above  stated  were 
raised  upon  a  demurrer,  which  was  sustained, 
and  subsequently,  on  December  80, 1872,  the 
bill  was  dismissed  without  prejudice. 

The  answer  to  the  present  bul  admits  that  no 
port  of  the  $6,000  of  the  original  purchase  mon- 
ey has  been  paid,  and  that  the  rents,  issues  and 
profits  of  the  premises,  since  the  county  has 
been  in  possession  of  them,  exceed  the  amount 
of  the  first  installment  which  was  paid,  and  sets 
up  the  same  defenses  as  before,  that  the  mort- 
gage and  notes  are  void  for  want  of  power  on 
the  part  of  the  county  to  make  them,  and  that 
an  V  action  accruing  to  the  complainants  is  bar- 
red by  lapse  of  time  and  the  statutes  of  limita- 
tion. It  also  admits  "  That  both  the  said  Com- 
missioners and  the  said  Chapman  believed  that 
the  said  county  had  full  power  and  authority 
to  purchase  said  lands  and  execute  the  said  notes 
and  mortgage  for  the  unpaid  part  of  the  pur- 
chase price,  and  that  all  the  actings  and  doings 
of  the  said  parties  in  that  behalf  were  had,  made 
and  done  in  perfect  ^;ood  faith  and  for  good  and 
sufficient  considerations,  in  all  things  conform- 
able to  equity  and  good  conscience,  save  as  is 
hereinafter  stated."  This  saving  is,  that  "The 
sum  paid  by  this  defendant  for  said  lands,  to 
wit:  $2,000  was  the  full,  fair  value  thereof  at 
the  time  of  the  said  purchase  and  sale,  and  the 
amoimt  of  the  said  notes  and  mortgage  was  just 
so  much  in  excess  of  the  true  value  thereof. 
This  defendant  is  informed  and  believes,  and 
now  here  charges,  that  the  said  notes  and  mort- 
gage were  made  between  the  said  Chapman 
and  the  said  Commissioners,  acting  in  the  name 
of  said  county,  with  the  fuU  knowledge  on  the 
part  of  all  of  them  that  the  full  and  fair  value 
of  the  premises  had  been  already  paid  therefor 
by  the  said  county,  and  that  the  agreement  to 
give  the  said  notes  and  mortgage  was  imjust 
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and  oppressive  toward  the  said  counfy;  and  that, 
in  fact,  the^  were  without  consideration,  and 
that  the  giving  thereof  was  induced  by  some  se- 
cret and  fraudulent  agreement  or  understanding 
between  the  said  Commissioners  or  some  <S 
them,  on  the  one  side,  and  the  said  Chapman 
on  the  other."  It  also  admits  that  during  the 
delay  of  the  complainants  in  bringing  their  suit, 
"The  evidences  of  the  fraudulent,  corrupt,  op- 
pressive and  untost  contract  of  purchase  have 
disappeared."  No  evidence  in  support  of  the 
alleged  fraud  is,  therefore,  offered,  and  the  de- 
fendant is  consb^ined  to  rely  upon  the  statutes 
of  limitation,  if  any  cause  of  action  ever  ex- 
isted. In  reference  to  the  allegation  of  the  op- 
pressive amount  of  the  price  agreed  to  be  paid, 
m  addition  to  the  fact  admitted  in  the  answer, 
that  the  rents  and  profits  accrued  to  the  county 
since  it  has  been  in  possession  amounted  in  val- 
ue to  more  than  the  parent  made,  it  is  also 
urged  in  argument  by  its  counsel  against  a  re- 
scission of  the  contract,  that  "  There  has  been 
such  a  change  of  cinnunstancee  that  Uiat  mode 
of  relief  would  be  most  oppressive.  This  land, 
purchased  when  the  county  was  very  sparselv 
settled,  and  situated  very  near  to  a  town  which 
has  recently  grown  to  great  importance,  must 
have  greatly  appreciated  in  value.  Besides 
which  fact,  there  is  the  further  one  already  ad- 
verted to,  tliat  the  county  has  improved  it  to  the 
extent  of  $80,000."  It  is,  therefore,  insisted 
that  the  coimty  should  be  permitted  to  retain 
the  land  without  paving  for  it. 

On  final  hearing  the  bill  was  dismissed,  and 
the  decree,  to  that  effect,  is  brought  here  for  re- 
view by  this  appeal. 

J/ewr«.  C.  C.  Boaney  and  Oeor^  WU- 
ley,  for  appellants. 

Mutn.  i.  VL  Woolworth  and  J.  C.  Cow- 
in,  for  appellee. 

Mr.  JuiUee  XK»tthew*  delivered  the  opin- 
ion of  the  court: 

The  Statute  of  Nebraska,  In  force  at  the  date 
of  the  transaction  in  question,  conferring  pow- 
er on  the  Coimty  Commissiouers  over  the  sub- 
ject, R.  8.  Neb.,  ch.  XL.,  provided,  section  17, 
"  That  the  county  commissioners  in  each  coun- 
ty are  authorized,  whenever  they  see  fit  to  do 
so,  to  establish  a  poor-house;"  and,  tn  the  next 
section,  that  "They  may  take  to  the  county, 
by  grant,  devise  or  purchase,  any  tract  of  land, 
not  exceeding  six  hundred  and  forty  acres,  for 
the  purposes  of  said  poor-house."  Section  19 
of  the  same  chapter  declares,  that  "  Said  com- 
missioners are  hereby  empowered  to  receive  do- 
nations to  aid  in  the  estabUshment  of  such  poor- 
bouse;  and  also  empowered,  from  time  to  time, 
as  they  shall  see  fit,  to  levy  and  collect  a  tax, 
not  exceeding  one  per  cent,  on  the  taxable  prop- 
erty in  the  county,  and  to  appropriate  the  same 
to  the  purchase  of  land,  not  exceeding  the  afore- 
said six  hundred  and  forty  acres;  and  to  erect 
and  furnish  buildings  suitable  for  a  poor-house, 
and  to  put  into  operation  and  to  detray  the  act- 
ual expenses  of  said  poor-house,  should  the  la- 
bor of  the  inmates  be  inadequate  thereto."  By 
section  28  of  the  same  Act,  the  commissioners 
are  authorized,  if  they  deem  it  to  be  for  the  in- 
terest of  the  county,  to  appropriate  out  of  any 
other  money  belonging  to  the  county  any  sum 
not  exceeding  |2,500  for  the  purpose  of  pur^ 
chasing  a  farm  and  erecting  thereon  suitable 
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buikUngs,  as  contemplated  in  the  aediMia  be- 
fore referred  to. 

These  provisions  of  the  statute  were  con-^ 
strued  by  the  Supreme  Court  of  Nebradca  in 
the  case  of  Stemirt  v.  Otoe  Co.,  2  Neb.,  177.  It 
does  not  appear  from  the  r^x>rt  when  this  de- 
cision was  made,  but,  as  the  case  arose  upon  o- 
contract  dated  in  January,  1870,  it  must,  of 
coune,  have  been  long  after  the  making  of  the 
contract,  which  is  the  foundation  of  the  preomt 
litigation.  The  decision  of  the  Supreme  Court- 
of  Nebraska  referred  to  was  rendwed  in  an  ac- 
tion brought  upon  a  contract,  similar  in  its 
character  to  the  one  between  Chapman  and 
Douglas  County,  to  recover  against  Otoe  County 
damages  for  its  refusal  to  accept  a  deed  and  ex- 
ecute the  note  and  mortgage  oontonplated.  A 
judgment  against  the  pluntifl  sustaining  a  gen- 
eral demurrer  to  the  petition  was  affirmed,  on 
the  ground  tliat  the  contract  was  illegal  and 
void.     The  court  said: 

"There  is  no  authority  of  law  for  the  County 
Commissioners  to  bind  the  county  in  the  man- 
ner contemplated.  They  cannot  give  a  promis- 
sory note,  nor  can  they  mortgage  the  property 
of  the  county.  Should  thev  lormally  do  so, 
their  action  would  be  a  nullity.  In  tbe  par- 
chase  of  land  for  a  poor-farm,  tiie  author!^  of 
the  commissioners  of  a  county  Is  very  dearly 
set  forth.  The  mode  of  raising  the  money,  ana 
paying  it  over,  are  all  deflniteljr  stated.  These 
statutes  set  a  limit,  beyond  wUch  they  cannot 
go.  They  are  a  guide,  not  only  to  Uie  con»- 
missioners,  but  equally  so  to  all  persons  dealtng^ 
with  them,  who  must  see  to  it  that  their  con- 
tracts are  within  the  boundaries  thus  described. 
*  *  *  Here  we  find  the  authority,  and  in- 
deed the  only  authority,  for  the  purchase  and 
ntyment  of  money  K>r  a  poor-farm  1^  the 
Cotmty  Commissioners ;  and  here,  too,  is  spe- 
cially designated  the  money  that  may  be  used 
for  that  purpose,  together  with  the  mode  of 
raising  it.  But  there  is  not  one  word  about  mort- 
gaging the  property  of  the  county  to  secure  the 
payment  of  the  purclxase  money  at  a  given  time. 
The  statutesprovide  the  only  security  that  can 
be  given.  The  public  faith  is  pledged;  and  * 
tax,  not  exceeding  one  per  cent  may  be  levied 
upon  all  the  taxable  property  of  the  county  an- 
nually and,  when  collected,  paid  to  the  petwm 
entitled  thereto  by  an  order  upon  the  treasurer 
of  the  county,  payable  out  of  that  special  fund." 

The  doctrine  of  this  decision  has  been  ac- 
cepted by  all  parties  to  this  suit,  and  we  are  not. 
asked  to  consider  any  question  as  to  its  correct- 
ness, or  as  to  our  obligation  to  adopt  it.  We, 
therefore,  assume  it  to  be  the  law  of  Nebraska, 
applicable  to  the  case,  and  the  basis  of  further 
inquiry  as  to  the  relative  rij^ts  of  the  parties  to 
this  litigation. 

It  is  expressly  declared  by  the  Supreme  Court 
of  Nebrt^ka,in  this  case,  that  it  is  clear  that  the 
County  Commissioners  had  power  to  purchase 
a  poor-farm.  The  point  of  Uie  decision  is,  that 
this  power  does  not  extend  to  an  agreonent  to 
pay  at  a  definite  time,  or  to  give  as  security  for 
payment  a  lien  upon  the  wad.  The  vaodor 
must  either  receive  the  porcfaase  money  oa  de- 
liveiT  of  the  deed,  or  wait  for  its  pavment  in 
the  due  course  of  administration,  by  tbe  appro- 
priation of  the  taxes  levied,  collected  and  paid 
into  the  treasury,  applicable  to  that  pmxMse. 

If,  in  the  present  case,  such  hod  beoa  tbe 

109  D.  & 
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original  nnderatandlng  between  the  pfuties,  and 
the  deed  had  been  deuvered  without  payment, 
bnt  apon  ordetB  dnwn  upon  the  county  treas- 
onr  payable  according  to  hw,  the  vendor  woold 
have  been  obUged  to  wait  during  the  reasonable 
ddiTS  of  administration.  "Wboeyer,"  said  the 
Supreme  Court  of  Kebraska,  in  Brmer  v.  Otoe 
Of.,  1  Keb.,  878,  "  deals  with  a  ooonfy  and 
tikes  in  payimnt  of  his  demand  a  warrant  of 
the  duoacter  of  these,  no  time  of  payment  be- 
ing find,  does  so  under  an  implied  agreement 
Uat  if  there  be  no  funds  in  the  treasury  out  of 
wUdi  it  can  be  satisfied,  he  will  wait  until  the 
moD^  can  be  raised  in  the  ordinary  mode  of 
coOerang  such  reT^iues.  He  is  presumed  to 
act  with  reference  to  the  actual  condition  and 
the  laws  r^olating  and  controlling  the  budnees 
ot  the  eoantj.  He  cannot  be  permitted,  imme- 
diately apcm  the  receipt  of  such  warrant,  to  re- 
nrt  to  the  courts  to  enforce  payment  by  judg- 
ment and  execution,  without  regard  to  the  oon- 
ditioii  of  the  treasury  at  the  time,  or  the  laws  by 
wliidi  tiie  revenues  are  raised  and  disbursed. 

Accordingly,  in  that  case  it  was  decided  that 
the  Statute  of  Limitations  did  not  apply  to  cases 
of  such  claims  against  counties.  The  court,  on 
that  point,  said,  "  But  these  warrants  do  not, 
nor  was  it  tint  intention  of  the  Legislature 
that  tliey  should,  &U  within  the  operation  of 
this  Act.  •  •  •  Nor  can  any  fiction  be 
biought  on  such  warrant  until  the  fund  is  raised, 
or  at  least  sofflcient  time  has  elapsed  to  enable 
the  county  to  levy  and  collect  it  in  the  mode  pre- 
Bail)ed  in  the  revenue  laws.  That  tiie  Legisla- 
toie  never  intended  that  county  warrants  should 
be  affected  by  the  limitation  Act  before  referred 
to,  is  evident,  I  think,  from  the  whole  course  of 
Ividation  reepecting  them.  As  hite  as  the  12th 
(X  February,  1866,  it  was  enacted  that  'all  debts 
heretofore  mcurred  by  the  county  commission- 
en  of  any  county,  acting  in  good  faith,  and 
duly  recorded  at  the  time  on  their  books,  shall 
be  deoned  vaUd,  and  the  county  shall  be  held 
Uable  for  the  same.'  Ch.  V.,  sec.  1,  R.  S.  • 
*  *  From  these,  as  well  as  numerous  other 
enactments  of  the  Legislature  that  might  be 
cited,  I  have  reached  the  conclusion  l£at  the 
plea  of  tlM  Statute  of  Limitations  cannot  be  suc- 
ceaifully  made  against  these  warrants,  and  that 
whenever  it  can  be  shown  that  the  funds  have 
hecD  collected  out  of  which  they  can  be  paid,  or 
solBdent  time  has  been  given  to  do  so  in  the 
mode  pointed  out  in  the  statute,  their  payment 
nay  be  demanded,  and  if  refused,  legaUy  co- 
erced." 

And  if,  in  such  cases,  a  proceeding  in  manda- 
■MM  should  be  considerea  to  be  the  more  ap- 
prapriate  and,  perhaps,  the  only  effective  rem- 
edy, it  also  ia  not  emtiraced  in  the  Statute  of 
liniitations  prescribed  generally  for  dvil  ac- 
tiaiML  The  writ  may  weU  be  refused  when  the  re- 
latar  faaa  ri^  upon  his  rights  for  an  unreason- 
atie  timB,  and  especially  if  the  dehiy  has  been 
in}adicial  to  the  defendant,  or  to  the  rights  of 
other  penooa,  though  what  iaeA<»,inthe  awertion 
ofadMr  Iwal  right,  wouldbesnfflcientto  justify 
a  refnaal  of  a  rraoedy  by  numdamuM  mtist  de- 
pend, in  a  great  measoie,  on  the  character  and 
dreanstaiioea  of  the  particular  case.  Chinn  v. 
7y«i«M*,88Ohio,2Se:MoBea,Mand.,190.  There 
is  ao  fitatnte  of  Limitations  in  Nebraska  appli- 
cable to  that  proceeding. 

In  the  present  caae,however,it  was  not  the  un- 
8ee  n  Otto. 


derstanding  of  the  parties  that  the  vendor  should 
await  the  collection  of  taxes,as  prescribed  by  the 
statute,  for  the  payment  of  Uie  purchase  money; 
but,  on  the  contrary,  there  was  an  agreement 
for  payment  in  a  definite  time  without  regard 
to  the  condition  of  the  county  treasury,  and 
for  security  by  way  of  notes  and  mor^ges. 
The  agreement,  as  we  have  assumed,  so  far  aa 
it  reliSes  to  the  time  and  mode  of  payment,  is 
void;  but  the  contract  for  the  sale  itself  has  been 
executed  on  the  part  of  the  vendor  br  the  de- 
livery of  the  deed,  and  his  title  at  law  has  actu- 
ally passed  to  the  county.  As  the  agreement 
between  the  parties  has  failed  by  reason  of  the 
legal  disability  of  the  county  to  perform  its  part, 
according  to  its  conditions,  me  right  of  the 
vendor  to  rescind  the  contract  and  to  a  restitu- 
tion of  his  title  would  seem  to  be  as  clear  as  it 
would  be  just,  unless  some  valid  reason  to  the 
contrary  can  be  shown.  As  was  said  by  this 
court  in Marth  v.  FiOtoH  Co.,  10  WaU.,  676-684 
[77  U.S.,  XIX..  1040-1042],  and  repeated  in  La. 
V.  Wood,  102  U.  8..  204-209  [XXVI.,  168, 166], 
"The  obligation  to  do  justice  rests  upon  M  per> 
sons,  natural  and  artificial,  and  if  a  county  ob- 
tains the  monev  or  proper^  of  others  without 
authority,  the  Law,  independent  of  any  statute, 
will  compel  restitution  or  compensation."  And 
see,  also,  MiUenberger  v.  Cooke,  18  W^.,  421 
[86  U.  8. ,  XXI.  ,8641.  The  illegality  in  the  con- 
tract related,  not  to  its  substance,  but  only  to  a 
specific  mode  of  performance,  and  does  not 
bring  it  within  that  class  mentioned  by  Mr.  Jv*- 
(I'm  Bradley  in  Thoma$v.  Richmond,  12  Wall., 
840-866  [79  U.  S.,  XX.,  458-467].  The  pur- 
chase itself,  as  we  have  seen,  was  expressly  au- 
thorized. The  agreement  for  definite  times  of 
payment  and  for  security  alone  was  not  author- 
ized. It  was  not  illegal  in  the  sense  of  being 
prohibited  as  an  offense;  the  power  in  that  form 
was  simply  withheld.  The  policy  of  Uie  law 
extends  no  further  than  merely  to  defeat  what 
it  does  not  permit,  and  imposes  upon  the  par- 
ties no  penal^.  It  thus  falls  within  the  rule, 
as  stated  by  Mr.  Pollock,  in  bis  Principles  of 
Contract,  264:  "  When  no  penalty  is  imposed, 
and  the  intention  of  the  Legislature  appears  to 
be,  simply,  that  the  agreement  is  not  to  be  en- 
forced, then  neither  the  agreement  itself  nor  the 
performance  of  it  is  to  ^  treated  as  unlawful 
for  any  other  purpose."  Johnwn  v.  Meeker,  1 
Wis.,  486. 

The  prind^  vros  applied  in  the  case  of  Mor- 
viOe  V.  Am.  Tract  Boeiky,  128  Mass.,  129,  187, 
where  it  was  said:  "  The  money  of  the  plaintiff 
was  taken  and  ia  still  held  by  the  defendant  un- 
der an  agreement  which,  it  is  contended,  it  had 
no  power  to  make,  and  which,  if  it  had  power 
to  make,  it  has  wholly  failed  on  its  part  to  per- 
form. It  was  money  of  the  plaintiff,  now  in 
the  possession  of  the  defendant,  which  hi  equity 
and  good  conscience  it  ou^t  now  to  pay  over 
and  which  may  be  recovered  back  in  an  action 
for  money  had  and  received.  The  illegality  ia 
not  that  which  arises  where  the  contract  ia  in 
violation  of  public  policy  or  of  sound  morals, 
and  under  which  the  law  will  give  no  aid  to 
either  party.  The  plaintiff  himself  is  charge- 
able with  no  illegal  act,  and  the  corporation  is 
the  only  one  at  &ult  in  exceeding  its  corporate 
X>owers  bv  making  the  express  contract.  The 
plaintiff  {a  not  seeking  to  enforce  that  con- 
tract, but  only  to  recover  his  own  money  and 
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prevent  the  defendant  from  unjnaUr  retaining 
the  benefit  of  its  own  illegal  act.  He  is  doing 
nothing  which  must  be  regarded  as  a  neceesary 
aflSrmance  of  an  illegal  act."  The  dedaion  of 
this  court  in  HUehoode  y.  Oalvetton,  96  U.  S., 
841-851  jrXXIV.,  689-«82],  covers  the  very 
point  There  a  recove^  was  allowed  for  the 
value  of  the  benefit  conferred  upon  the  munio- 
h>al  corporation,  notwithstanding  and,  indeed, 
for  the  reason,  that  the  contract  to  pay  in  bonds 
was  held  to  be  illegal  and  void.  "  It  matters 
not,"  said  the  court,  "  that  the  promise  was  to 
pay  in  a  manner  not  authorised  by  law.  If  pay- 
ments cannot  be  made  in  bonds,  because  their 
issue  is  ultra  viret,  it  would  be  sanctioning  rank 
injustice  to  hold  that  payment  need  not  be  made 
at  all.    Such  is  not  the  law." 

This  doctrine  was  fully  recognized  by  the 
'Supreme  Court  of  Nebraska  as  ue  law  of  that 
State  in  the  case  of  Clark  v.  8cMn»  Co.,  8  Neb., 
'616,  in  which  it  adopts,  from  the  decision  of 
the  Supreme  Court  of  California  in  PimtTUal-v. 
San  Praneuco,  31  Cal.,  SdS,  the  foUowing  lan- 
guage: "  The  city  is  not  exempted  from  the 
common  obligation  to  do  justice  which  binds 
individuals.  Such  obligations  rest  upon  all  per- 
sons, whether  natural  or  artiflciaL  If  the  city 
-obtains  the  money  of  another  by  mistake  or 
without  authority  of  law,  it  is  her  duty  to  re- 
fund it,  from  tms  general  obligation.  If  die 
-obtain  other  property  which  does  not  belong  to 
her,  it  is  her  duty  to  restore  it,  or,  tf  used,  to 
render  an  equivalent  therefor,  from  the  like  ob- 
ligation. ArganU  v.  San  Franeiteo,  16  Cal.  ,282. 
The  legal  liability  springs  from  the  moral  duty 
to  make  restitution.'* 

The  conveyance  by  Chapman  to  the  County 
of  Douglas  passed  the  legal  title,  but  uxx>n  a 
-condition  in  the  contract  which  it  was  impossi- 
ble in  law  for  the  county  to  perform.  Thra«  re- 
sulted, therefore,  to  the  grantor  the  right  to  re- 
^sdnd  the  agreement  upon  which  the  deed  was 
made,  and  thus  to  convert  the  coimty  into  a 
trustee,  by  construction  of  law,  of  the  title  for 
his  benefit,  according  to  the  often  repeated  rule, 
as  stated  by  Hill  on  IWtees,  144,  that  "  When- 
ever the  circumstances  of  a  transaction  are  such 
that  the  person  who  takes  the  legal  estate  in 
property  cannot  also  enjoy  the  beneficial  inter- 
est, without  necessarily^  violating  some  estab- 
lished principle  of  equity,  the  court  will  im- 
mediately raise  a  constructive  trust  and  fasten 
it  upon  the  conscience  of  the  leml  owner,  so  as 
to  convert  him  into  a  trustee  for  ue  parties  who, 
in  equity,  are  entitled  to  the  beneficial  enjoy- 
ment." Upon  this  principle,  the  vendor  of  real 
•estate  is  treated  as  trustee  of  the  title  for  the 
purchaser;  and  the  mortgagee,  having  the  legal 
title,  after  payment  of  the  mortgage  debt,  is  a 
trustee  for  the  mortgagor.  The  analogy  is  com- 
plete between  these,  and  every  case,  of  which 
the  iiresent  is  one, where  the  holder  of  thele^ 
title  is  under  a  du^  to  convey  to  another. 

But,  admitting  uiat  Chapman  was  entitled  to 
-call  for  a  Teconveyance,iti8alleged,that  the  Stat- 
ute of  Limitations  of  Nebraska,  which  baia  the 
right  to  recover  the  title  to  real  estate  in  ten 
years  from  the  time  it  first  accrued,  defeats  the 
recovery. 

The  Statute  of  Limitations  in  force  on  March 
6,  1859,  which  was  the  date  of  the  deed,  pre- 
scribed twenty-one  years  after  the  cause  of  ac- 
tion shall  have  accrued,  as  the  period  within 
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k  Dotting  whatever  to  show  that  the  delav  that 
liM  taken  place  in  filing  the  present  bill,  has 
tneo  nnreaaonable.  It  is  impossible,  therefore, 
tc  asjr  ttat  any  Matute  ot  limitations  has  even 
baivn  to  ran  against  the  caoseof  action,  much 
Itts,  that  Its  bar  has  become  complete. 

There  14  notUng,  therefore  to  prevent  the  re- 
lief prayed  for  hefiig  granted,  if  it  can  be  done 
vitbout  in  Justice  to  the  defendant  On  this 
poiat.  it  is  said,  it  would  be  inequitable  to  de- 
ace  a  rescission  of  the  contract  and  a  reetora- 
tioB  of  the  title  to  and  possession  of  the  prop- 
«tty,  because  the  parties  cannot  be  placed  «n 
ttatu  qno  ;  that  the  circumstances  have  greatly 
Ranged  by  the  increase  in  the  value  of  the 
property  and  the  ezpepsive  imxirovements  that 
We  been  put  upon  it  by  the  county.  If  the 
idief  asked  and  expected  was  an  unconditional 
noonveyanoe  of  the  title  and  surrender  of  poe- 
8eMion,'this  would  undoubtedly  be  true.  But 
soch  is  not  the  case.  Anv  bu(»  injurious  and 
iaeqaitable  results  as  are  aepiecated  may  easily 
Iw  averted  by  the  simple  payment  of  the  amoiut 
doe  on  account  of  the  purchase  money,  which 
the  appellants  consent  to  receive,  which  is  with- 
in the  statutory  poweis  of  the  county,  and  for 
wiiidi  proper  provision  may  be  nuule  in  the 
decree. 

The  prindides  on  wtiich  we  proceed  to  estab- 
Urii  the  ri(^t  ot  the  appellants  to  the  relief 
fnyed  for,  were  announced  and  acted  upon  by 
this  court  in  the  case  of  Pttrk«nlmrg  v.  Btvwn 
laUe,2SS],  decided  at  the  present Term,in  which 
n  was  alto  held  that  the  equity  of  the  original 
gfantcH'  of  the  proi)erty  sought  to  be  rMjlsImed 
paned  by  an  aasigDment  of  the  void  securities. 
Tliis  settles  the  relative  rights  of  Chapman  and 
tia  c»c(Hnplainants,  the  representatives  of  Ely, 
aad  entitles  the  latter,  in  the  name  of  the  f  or- 
aa,  to  the  relief  prayed  for  in  the  bilL 

Asd  conversely,  the  right  of  the  county,  rep- 
resented by  its  tiuFpayers,  to  require  a  rescission 
of  such  a  contract,  on  condition  of  a  surrender 
ct  the  void  secorities  on  the  part  of  the  vendor, 
and  a  reeouTejranoe  of  the  tiue  in  consideration 
of  wtidi  they  were  issued,  was  recognized  by 
this  court  in  the  case  of  Orampton  y.ZabriMe, 
in  V.  8.,  601  [XXV.,  1070]. 

In  not  granting  this  relief,  the  Circuit  Court 
erred,  and  its  decree  must  be  reversed,  with  di- 
reetiaas  to  ascertain  the  amount  due  from  the 
Coantyof  Douglas  on  account  of  the  purchase 
money  of  the  poor-farm,  making  any  proper 
aOoiwance  as  a  compensation  for  the  failure  of 
the  title  to  the  ten  acre  tract,  and  thereupon  to 
fender  a  decree,  unless  the  amount  so  found  due 
be  paid  within  a  reasonable  time,  to  be  fixed  by 
the  eoart,  having  reference  to  the  necessitv  of 
fairing  the  same  by  taxation,  as  regelated  by 
theatatote,  that  the  County  of  Dot^ilas  be  re- 
quired by  its  Commissioners  to  execute  and  de- 
Oftt  m  deed,  releasing  to  Chapman  all  the  title 
acQuired  by  it  by  virtue  of  the  deed  from  him 
<tt  March  S,  18S9,  to  he  conveyed  by  Chapman 
to  William  A.  Ely,  his  co-complainant,  and 
sole  representative  of  Charles  A.  My,  upon  such 
tsnns  am  the  equities  of  the  case  may  require. 
It  i»  aeeortUnffit  to  ordertd. 
Tnecopy.   l«sL 

James  B.  McEenney,  Clerk,  Sup.  Court,  U.  S. 
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PEOPLE  OP  THE  STATE  OP  NEW  YORK. 
Plf$.  in  Bit., 

V. 

COMPAGNIE   OfoltRALB  TRAN8AT- 
LANTIQUE. 

(See  a  C,  17  Otto,  tO-m.) 

Neu  York  law  Uucing  immigranU,  void — intpee- 
tion  lawt—wtutruetion  of  wortU  in  OonttOu- 
tion. 

n.  The  Statute  of  New  York  of  May  81, 1881,  im- 
posiDjr  a  tax  on  every  paageoKer  from  a  foreign 
country  landing  in  the  Fort  of  New  York,  who  ta 
not  a  dtisen  of  tbe  United  States,  and  holding  the 
vessel  wbloh  brings  him  liable  for  tbe  tax.  Is  a  regu- 
lation of  oommeroe  within  the  exclusive  power  of 
Congress.  Henderson  v.  The  Mayor,  and  Chy  Lung 
V.  Freeman,  «e  V.  S.,  aW-t76  CXXUn. 

2.  The  tax  is  not  relieved  from  this  constitutional 
objection  by  saying  in  the  title  of  the  statute  that 
It  is  in  aid  of  a  law  called  an  Inspection  law,  which 
authorises  passengers  to  be  Inspected  with  itter- 
enoe  to  their  being  criminals,  paupers,  lunatlce.  or- 
phans or  infirm  persons,  liable  to  oeoome  a  puDlic 
charge. 

8.  Such  facts  are  not  to  be  asoertalned  by  any  in- 
speotlon  law,  as  that  word  was  understood  t£  the 
tfine  the  Constitution  was  formed  nor  since,  as  guilt 
and  poverty  and  orphanage  and  lunacy  are  not  to 
be  asoertalned  by  inspection  alone. 

4.  Inspection  laws  and  the  words  imports  and  ex- 
ports, as  used  in  article  L,  seotion  10,  clause  2,  of  the 
CoDStitulion,  hare  reference  to  proper^  and  not  to 
persons,  and  can  have  no  reference  to  nee  human 
Deinn. 

5.  This  Is  apparent  from  the  language  of  seotion 
9  of  the  same  article,  where,  as  regards  persons  ot 
the  African  race,  the  word  "  migration  "^Is  used  in 
reference  to  tbeoarrying  of  tree  persons, and  "Im- 
portation "  in  regard  to  slaves. 

6.  Tbe  tax  in  question  is  void  because  forbidden 
by  the  Constitution  of  the  United  States. 

pro.  867.1 
Motiontoadeanee»ulmiUedOet.9,18Sg.  Orant- 

ed  Oct.  16, 188S.     Cam  to  he  taken  up  under 

teeHon  7,  Rule  96. 
Argued  Dec.  18, 19, 188g.  Deeided  f».  S,18SS. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Meter*.  Wm.  M.  Erartn,  Xiewls  Sanders 
and  George  N.  Sandert,  for  plaintiffs  in  error. 

Mr.  Frederic  R.  Condert,  for  defendant 
in  error. 

Mei»n.  WUliam  Allen  Butler  and  Thomai  E. 
Blitlman,  representing  certain  interested  steam- 
ship companies,  by  leave  of  the  court,  filed  a 
brief  against  the  validity  of  the  Act  ia  ques- 
tion. 

Mr.  JutUee  Miller  delivered  the  opinion  of 
the  court: 

This  was  an  action  commenced  in  the  Court 
of  Common  Pleas  for  the  City  and  County  of 
New  York,  to  recover  of  the  defendant  the  sum 
of  $1  for  each  alien  passenger  brought  into 
New  York  by  its  vessels,  for  whom  a  tax  had 
not  before  been  paid,  with  penalties  and  inter- 
est.   The  case  was  removed  into  the  Circuit 

*Head  notes  by  Mr.  JfutUce  Mnx.aB. 


Nora.— Pmoer  of  Oonoress  to  tax  commtnt;  t^eit 
lieenta;  power  of  Potato  tax  commerce.  Scenot« 
to  Gibbons  v.  Ogden,  22  U.  S.  (9  Wheat.),  1 ;  and  Tiote 
to  Brown  v.  Maryland,  26  U.  &  (12  Wheat.),  418. 
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Court  of  the  United  States  for  the  Southern 
District  of  New  York,  which  court,  on  de- 
murrer to  the  complaint,  rendered  a  judgment 
in  favor  of  the  defendant.  To  that  judgment 
this  writ  of  error  is  prosecuted. 

The  tax  in  this  case  is  demanded  under  sec- 
tion 1  of  a  Statute  of  New  York,  {mssed  May 
81,  1881,  entitled  "  An  Act  to  Raise  Monerfor 
the  Execution  of  the  Inspection  Laws  of  the 
State  of  New  York."    The  section  reads  thus: 

"  Section  1.  There  shall  be  levied  and  collect- 
ed a  duty  of  one  dollar  for  each  and  every 
alien  passenger  who  sliall  come  by  vessel  from 
a  foreign  port  to  the  Port  of  New  York  for 
whom  a  tax  has  not  heretofore  been  paid,  the 
same  to  be  paid  to  the  chamberlain  of  the  City 
of  New  York  by  the  master,  owner,  agent  or 
consignee  of  every  such  vessel  within  twenty- 
four  hours  after  the  entry  thereof  into  the  Port 
of  New  York." 

It  has  been  so  repeatedly  decided  bv  this 
court  that  such  a  tax  as  this  is  a  regulation  of 
commerce  with  foreign  Nations,  confided  by 
the  Constitution  to  the  exclusive  control  of  Con- 
gress, and  this  court  has  so  recentiv  considered 
the  whole  subject  in  regard  to  similar  Statutes 
of  the  States  of  New  York,  Louisiana  and  Cali- 
fornia, that  unless  we  are  prepared  to  reverse 
our  decisions  and  the  prininples  on  which  they 
are  based,  in  the  cases  of  Hendenon  v.  Magor 
ofN.  T.,  and  Chy  Lang  v.  Fre&man,  92  U.  8., 
259-275  [XXIII.,  548-550],  there  is  UtUe  to  sav 
beyond  affirming  the  judgment  of  the  circuit 
court,  which  was  based  on  those  decisions. 

The  argument  mainly  relied  on  in  the  present 
case  is,  uat  the  new  Statute  of  New  York, 
passed  after  her  former  statutes  had  been  de- 
clared void  in  the  Fosienaer  Cases,  7  How.,  288, 
and  in  the  recent  case  of  Ekndenon  v.  Mayor, 
is  in  aid  of  the  inspection  laws  of  the  State. 
This  argument  is  supposed  to  derive  support 
from  another  statute  passed  three  days  earUer, 
entitled  "  An  Act  for  the  Inspection  of  Alien 
Emigrants  and  their  Effects,  by  the  Commis- 
sioners of  Emigration." 

This  Act  empowers  and  directs  the  commis- 
sioners of  emigration  "  To  inspect  the  persons 
and  effects  of  all  persons  arrivmg  by  vessel  at 
the  Port  of  New  York  from  any  foreign  coun- 
try, as  far  as  may  be  necessair,  to  ascertain 
who  among  them  are  habitual  criminals,  or 
pauper  lunatics,  idiots  or  imbeciles,  or  deaf, 
dumb,  blind,  innnn,  or  orphan  persons,  with- 
out means  or  capacity  to  support  themselves 
and  subject  to  become  a  public  charge,  and 
whether  their  persons  or  effects  are  affected 
with  any  infectious  or  contagious  disease,  and 
whether  their  effects  contain  any  criminal  im- 
plements or  contrivances." 

Subsequent  sections  direct  how  such  charac- 
ters, if  found,  shall  be  dealt  with  by  the  board. 
Other  sections  of  the  Act  of  May  81  direct  the 
chamberlain  of  the  city  to  pay  over  to  the  com- 
missioners of  emigration  all  such  sums  of  mon- 
ey as  may  be  necessary  for  the  execution  of  the 
inspection  laws  of  the  State  of  New  York,  and 
the  net  produce  of  all  duties  received  by  liim 
under  that  Act,  after  the  necessary  payments  to 
the  commissioners  of  emigration,  to  the  Treas- 
varvot  the  United  States. 

These  two  statutes,  construed  together,  it  is 
argued,  are  inspection  laws  witbiin  uie  meaning 
884 


of  article  I,  section  10,  clause  2,  of  the  Consti- 
tution of  the  United  States,  to  wit:  "  No  State 
sliall,  without  the  consent  of  the  Congroas,  lay 
any  imposts  or  duties  on  imports  or  expattB,  ex- 
cept what  may  be  absolutely  neoessaiy  for  exe- 
cuting its  inspection  laws;  and  the  net  produce 
of  all  duties  and  imposts  laid  by  any  Slate  on 
imports  or  exports,  wall  be  for  the  use  of  the 
Treasury  of  the  United  States,  and  all  such  laws 
shall  be  subjeiA  to  the  revision  and  control  of 
the  Congress." 

What  laws  may  be  properly  classed  as  inspec- 
tion laws  under  ttiis  provision  of  the  Constitu- 
tion, must  be  determined  largely  by  the  nature 
of  the  inspection  laws  of  the  States  at  the  time 
the  Constitution  was  framed. 

In  the  opinion  of  this  court  in  the  case  of 
Tamer  v.  Maryland  [ante,  870],  delivered  bv 
Mr.  /««(»£«  Blatchford,  contemporaneously  with 
the  one  in  the  present  case,  an  elaborate  exam- 
ination of  those  statutes,  manv  of  which  are 
cited,  is  to  be  found,  and  similar  citations  aie 
found  in  a  foot  note  to  the  report  of  Qibb<m$  ▼. 
Ogden,  9  Wheat.,  119. 

We  feel  quite  safe  in  saying,  that  neither  at 
the  time  of  the  formation  of  the  Constitution 
nor  since  has  any  inspection  law  included  ai^- 
thing  but  personal  property  as  a  subject  of  its 
operation.  Nor  has  it  ever  been  held  that  the 
words,  imports  and  exports,  are  used  in  that  in- 
strument as  applicable  to  free  human  beings  by 
aaj  cmnpetent  judicial  authority. 

We  know  of  nothing  wliich  can  be  exported 
from  one  county  or  imported  into  another  that 
is  not  in  some  sense  property;  proper^  in  re- 
gard to  which  some  one  is  owner,  and  is  eithor 
me  importer  or  the  exporter. 

This  cannot  apply  to  a  free  man.  Of  him  it 
is  never  said  he  miports  himself,  or  his  wife  or 
his  children. 

The  language  of  section  9,  article  I,  of  the 
Constitution,  which  is  relied  on  by  counsel,  doea 
not  establish  a  different  construction: 

"  The  migration  or  importation  of  such  per- 
sons as  any  of  the  States  now  existing  ataU 
think  proper  to  admit,  shall  not  be  prohilMted 
by  the  Congress  prior  to  the  year  one  thousand 
eight  hundred  and  eight,  but  a  tax  or  duty  may- 
be imposed  on  such  importation,  not  exceediug 
ten  dollars  for  each  person." 

There  has  never  been  any  doubt  that  this 
clause  had  exclusive  reference  to  persons  of  the 
African  race.  The  two  words  "  migration  and 
imputation"  refer  to  the  different  conditions 
of  this  race  as  regards  freedom  and  slavery. 
When  the  free  black  man  came  here  be  migrat- 
ed ;  when  the  slave  came  he  was  imported. 
The  latter  was  property,  and  was  imported  by 
his  owner  as  other  property,  and  a  duty  coula 
be  imposed  on  liim  as  an  import.  We  conclude 
that  free  human  beings  are  not  imports  or  ex- 
ports witbdn  the  meamng  of  the  Constitution. 

In  addition  to  what  is  said  above,  it  is  appar- 
ent that  the  object  of  these  New  York  enact- 
ments goes  far  beyond  any  correct  view  of  the 
purpose  of  an  inspection  law.  The  commis- 
sioners are  "To  inspect  all  persons  arriving  from 
any  foreign  country,  to  ascertain  who  amooj^ 
them  are  habitual  criminals,  or  pauper  lunatloB, 
idiots  or  imbeciles  *  *  *  or  orphan  persons, 
witiiout  means  or  capacity  to  support  theao- 
selves  and  subject  to  Iiecome  a  pubhc  chaige." 
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It  msf  safely  be  said  that  these  are  matters 
locaiMble  of  beiivg  satisfactorily  ascertained  by 
inneetioii. 

What  is  an  inspection?  Something  whidi 
can  be  acCompUahed  by  looking  at  or  wei^iing 
or  measuring  the  thing  to  be  mspected  or  ap- 
ptying  to  it  at  once  some  crucial  test.  Wlien 
testimony  or  evidence  is  to  be  taken  and  exam- 
ined, it  is  not  iiiq)ection  in  any  sense  whatever. 
Another  section  provides  for  the  custody,  the 
snpport  and  the  treatment  for  disease,  of  these 
pmons,  and  the  retransportation  of  criminals. 
Are  these  insp(>ction  laws?  Is  the  ascertain- 
ment  of  the  gi^lt  of  a  crime  to  be  made  by  in- 
spection? 

In  fact,  these  statutes  differ  from  those  here- 
tofore held  void,  only  in  calling  them  in  their 
caption  "inspection  laws,"  and  in  providing 
for  payment  of  any  surplus,  after  the  support 
of  paupers,  criminals  and  diseased  persons,  into 
the  Treasury  of  the  United  States;  a  strrplus 
which,  in  this  enlarged  view  of  what  are  the 
eroenses  of  an  Inspection  law,  it  is  safe  to  say 
will  never  exist. 

A  State  cannot  make  a  law  designed  to  raise 
money  to  snpport  paupers,  to  detect  or  prevent 
crime,  to  guard  against  disease,  and  to  cure  the 
tick,  an  inspection  law,  within  the  constitution- 
al meaning  of  that  word,  by  calling  it  so  in  the 
title. 

Since  the  decision  of  this  case  in  the  circuit 
court.  Congress  has  undertaken  to  do  what  this 
court  has  repeatedly  said  it  alone  had  the  power 
to  do.  By  the  Act  of  August  8,  1882  [22  Stat, 
at  L.,  214],  entitled  "An  Act  to  Regulate  Immi- 
|iation,"  a  duty  of  fifty  cents  is  to  oe  collected, 
for  every  passenger  not  a  citizen  of  the  United 
States,  who  ahaU  come  to  any  port  within  the 
United  States  by  steam  or  sail  vessel  from  a  for- 
eign country,  mm  the  master  at  said  vessel  by 
the  collector  of  customs.  The  money  so  col- 
lected is  to  be  paid  into  the  Treasury  of  the 
United  States,  and  to  constitute  a  fund  to  be 
called  "  the  immigrant  fund,"  for  the  care  of 
immigrants  arriving  In  the  United  States,  and 
the  rdief  of  such  as  are  in  distress.  The  Sec- 
retary of  the  Treasury  is  charged  with  the  duty 
of  executing  the  provisions  of  the  Act  and  with 
8iq)ervision  over  the  business  of  immigration. 
Komore  of  tiiefund  so  raised  is  to  be  expended 
in  any  port  than  is  collected  there.  This  legis- 
lation covers  the  same  ground  as  the  New  York 
Statute,  and  they  cannot  co-exist. 
Tkejudffment  cf  tAe  Circuit  Court  it  affirmed. 
Trae  oopy.  Test : 

James  H.  McKenney,  Clerk,  Sup.  Court.  U.  8. 
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UNITED  STATES,  Plff.  in  Err., 

«. 
ERIE  RAILWAY  COMPAlTr. 

(SeeS.C.,lTOtto,l-a) 

Judjfment/or  tax. 

A  lodsmeD^  for  a  tax  of  flve  per  cent  on  tnter- 
«it,  pan  In  oofn  by  a  lallroad  company  to  foreign 
■xndholdeiB,  rendered  ata  time  when  ooln  and  cur- 
noey  are  equal  in  value,  may  be  simply  a  Keneral 
Jownent  for  the  amount  du^  although  the  law  im- 
poang  the  tax  providea  for  Ita  ooUeotlon  in  legal 
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tender  currency  of  an  amount  equal  In  value  with 
the  coin. 

[No.  11.1 
Petition  filed  Fsb.  6, 188S.  Decided  Feb.  S,  1883. 

ON  petition  for  rehearing. 
The  history  and  facts  of  the  case  appear  in 
the  report  of  the  decision  of  this  court  on  the 
merits.    Ante,  151. 

Mr.  S.  F.  Phillipa.  SoUeitor-Om. ,  for  plaint- 
iff in  error. 

Mr.  Wm.  D.  Shipauui.  for  defendant  in  ei^ 
ror. 

Mr.  Chief  Jwtiee  Watte  delivered  the  opin- 
ion of  the  court: 

When  this  case  was  argued,  no  special  claim 
was  made  for  a  judgment  based  on  the  currency 
value  of  the  pounds  sterling  at  the  time  the 
taxes  sued  for  ought  to  have  been  paid,  and 
for  that  reason  a  judgment  was  ordered  for  the 
present  value  of  pounds  sterling  in  lawful  mon- 
ey. We  are  now  asked  to  rehear  the  case  for 
tbepurpoee  of  considering  that  question. 

The  Company  was  liable  for  taxes  of  five  per 
cent  on  the  amounts  of  interest  paid.  As  the 
payments  were  all  made  in  pounds  sterling.the 
computations  must  necessanly  be  on  that  basis. 
The  Act  of  July  18,  1866,  db.  184,  sec.  9,  14 
Stat,  at  L.,  188,  made  it  the  duty  of  the  Com- 
pany to  return  a  list  of  the  prescribed  taxes  to 
the  assessor.  In  making  up  such  lists,  the  law 
required  (p.  147)  that  it  dionld  be  declared 
whether  tiie  amounts  were  stated  according  to 
their  values  in  legal  tender  currency  or  in  coined 
money.  When  stated  in  coined  money,  it  was 
the  duty  of  the  assessor  to  reduce  them  to  their 
equivalent  in  legal  tender  currency.according  to 
the  value  of  coined  money  in  currency  for  the 
time  covered  by  the  returns.  All  lists  nirnished 
the  collectors  by  the  assessors  were  required  to 
"contain  the  several  amounts  of  taxes  assessed, 
estimated,  or  valued  in  legal  tender  currency 
only." 

In  Bank  v.  U.  8.,  19  Wall..  840  [86  U.  8., 
XXII.,  82],  it  was  decided  that  a  suit  at  law 
might  be  maintained  for  the  recovery  of  a  tax 
on  Interest  paid,  even  though  no  list  had  been 
returned  and  no  assessment  made,  and  in  the 
opinion  it  was  said:  "No  other  assessment  than 
that  made  by  the  statute  was  necessary  to  de- 
termine the  extent  of  the  bank's  liability.  An 
assessment  is  only  determining  the  value  of  the 
thing  taxed,  and  the  amount  of  tax  required  of 
each  individual.  It  might  be  made  by  the  des- 
ignated officers  or  by  the  law  itself.  In  the  pres- 
ent case,  the  statute  required  everv  savings  bank 
to  pay  a  tax  of  five  per  cent  on  all  undistributed 
earnings  made.or  added  during  the  year  to  their 
contingent  funds.  Tliere  was  no  occasion  or 
room  for  any  other  assessment.  This  was  a 
charge  of  a  certain  sum  upon  the  bank,  and 
without  more  it  made  the  l«nk  a  debtor." 

In  the  present  case,  no  list  was  returned  by 
the  Company  and  no  assessment  made  by  the  as- 
sessor. Consequentiy,no  Ust  was  ever  ftuniehed 
the  collector,  and  the  amount  to  be  paid  in  cur- 
rency was  never  officially  ascertained.  This 
suit  IS,  therefcMre,  for  the  aebt  which  the  Com- 
pany owes,  to  wit:  five  per  cent  of  the  pounds 
sterling  it  has  paid  as  interest  on  its  bonds.  If 
the  debt  had  been  paid  at  the  time  it  was  due, 
the  officers  chargeable  with  the  collection  could 
have  accepted  nothingbut  legal  tender  cunency, 
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and  to  an  amount  equivalent  to  the  value  of  the 
coin  which  was  owing.  In  other  words,  the 
debt  was  in  the  nature  of  an  obligation  to  pay 
in  coin,  but  which  the  Government  would  not 
recdve  in  anything  but  legal  tender  currency 
of  equal  value  with  the  coin.  This  is  a  snit  for 
the  recovery  of  that  debt  as  a  debt.  If  there 
were  now  any  difference  in  value  between  coin 
and  currency,  it  would  have  been  proper  to 
render  the  judgment  for  the  coin  or  its  equiv- 
alent in  currency:  Gregory  v.  Mbrrit,  96  U.  8., 
624  [XXIV.,  741];  but  as  there  is  no  such  dif- 
ference, a  general  judgment  for  the  amount  due 
is  all  that  is  necessary.  The  amount  of  the 
debt  was  always  a  fixed  sum  in  pounds  sterling. 
The  provision  for  the  estimation  of  the  value  of 
this  aebt  in  legal  tender  currency  was,  in  our 
opinion,  a  regiuation  of  the  mode  of  collection, 
and  not  a  chuige  in  the  amount  of  the  obliga- 
tion. As  promptness  was  required  in  the  pay- 
ment of  taxes,  and  the  amount  to  be  paid  in  cur- 
rency would  not,  ordinarilv,  exceed  the  value 
of  the  coin  which  was  due,  it  was  thou^t  prop- 
er by  the  Glovemment  to  require  its  offlcers  to 
make  collections  in  currency.  For  that  reason, 
it  was  provided  that,  in  making  out  the  tax 
lists,  the  amoimt  necessary  to  discharge  coin 
taxes  in  currency  should  be  set  down,  rather 
than  the  amount  of  the  coin  that  was  owing.  In 
this  way,  there  would  be  lees  opportunity  for 
confusion  in  the  acoonnts  between  the  Glovem- 
ment and  its  ofBoers. 

Ai upon  thi* applieaUon  we  hoMhad,  the  bene- 
fit of  a  printed  brief  by  the  SoUdtor'Oetural  on 
bekalfof  the  United  BUitee,  and  upon  full  eontid- 
eratton  are  toHified  that  the  judgment  a$  it  ttandt 
it  right,  notuitManding  the  claim  that  it  now 
made,  the  applieation  for  a  rehearing  it  denied. 

True  oopjr.  Test : 

James  H.  UoEennejr,  Clerk,  Sup.  Court,  U.  S. 


ORSON  ADAMS,  Substituted  for  Oeobqe  E. 
BowDEN,  as  Receiver  of  the  FntsT  Natioitai. 
Baitk  of  Kobpolk,  Va.,  Appt., 
r. 
JACOB  C.  JOHNSON  et  ax. 

(See  S.  C  "BouOen  v.  Johnson,"  17  Otto,  «i-an.) 

Liability  of  ttoekholder  of  bank — tranter  of 
tliaret — deeiiion  of  eomptroUer — tubiUtution 
of  reeeiter. 

*1.  Where  the  bolder  of  shares  of  stock  in  a  national 
bankfpoaaeased  of  information  showing  that  there  Is 
good  iround  to  apprehend  the  failure  of  the  bank, 
ooUudies  with  an  Iiresponsible  transferee,  with  the 
design  of  subetltutinK  the  latter  in  his  place,  and  of 
thuslearlns  no  one  with  any  ability  to  respond  for 
the  Individual  liability  imposed  by  the  provlstons 
of  section  U  of  the  Act  of  June  8,  UM,  13  8tat  at  I^ 
102,  and  transf en  hii  shares  to  nich  transferee,  the 
transaction  will  be  decreed  to  be  a  fraud  on  the 
creditors  of  the  bank,  and  the  transferrer  will  be 
held  to  the  same  liability  to  the  oredltora  as  before 
the  transfer. 

i.  Notwithstanding  the  answer  on  oath  of  the 
transferrer  and  the  tzunsf eree,  to  a  bill  in  equity 
filed  by  the  receiver  of  the  bank  to  enforce  suon 
UabiUty  against  the  transferrer,  calling  for  an  an- 
swer on  oath,  the  evidence  In  this  case  was  held  to 
be  suffldent  to  outweigh  the  averments  of  the  an- 


9,  The  bill  being  one  for  dlaoovery  as  well  as  re- 
lief, and  the  transfer  being  good  between  thepar- 

*Head  notes  by  Mr.  JutHee  BZiAtohsobo. 
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ttes,  and  ontar  voidable  at  the  eleotioa  of  the  plaint- 
iff, the  case  is  one  of  equitable  cognizance. 

i.  A  letter  addressed  to  the  Beoelver,  andslgned 
by  the  comptroller  of  the  currency,  directing  the 
Recover  to  Instttute  legal  nrooeedings  to  enf  one 
against  every  stockholder  ofthe  bank  owning  stock 
at  the  time  ue  bank  suspended,  his  or  her  penonal 
lieMlltr.  as  such  stockholder,  under  the  sutuM,  Is 
sutlieii'iit  oviaenci!  that  tie  comptroller  decided,  be- 
fore iliu  suit  was  br<jiiK><^  that  It  was  necessary  to- 
enforce  the  perBonal  liuliluty  of  the  stockholders. 

6.  The  iJHbiUty  of  the  stocttbolders  bears  Interest 
from  the  date  of  raid  letter. 

6.  The  decree  of  the  circuit  court,  dismissing  the 
bill,  nas  ent<>red  af  t«r  u  new  Becelrer  had  been  ap- 
pointed. An  iippeal  to  this  court  was  taken  In  the 
mune  of  the  old  Kcceiver,  as  plalntur,  the  new  B^ 
oei\'4.T  becoiuinf^  anurety  in  the  u>peal  bond.  In 
thL'i  idurtthe  new  Rexchar  moved  to  be  substituted 


]iljiinrilT  and  apiteUunt,  without  prejudice  to  the- 

grill  (I'dinfrs  already  hail :  and  the  appellees  moved 
>  ilif-iuLss  the  appeal  on  the  ground  that  none  was 


ever  lawfully  taken.    Thd  flret  motion  was  granted 
and  the  second  motion  was  denied. 

[No.  166.] 
Argued  Jan.  30,  1883.      Decided  Mar.  S,  188S. 

APPEAL  from  theC!ircuit  C!ourt  of  the  United 
States  for  the  District  of  New  Jersey. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  predecessor  of  the  appellant,  as  Re- 
ceiver of  the  First  National  Bank  of  Norfolk, 
Va.,  to  set  aside  a  transfer  of  one  hundred 
thirty  shares  of  the  stock  of  said  bank,  and  to 
recover  the  par  value  thereof  from  the  defend- 
ant Johnson,  on  his  personal  liability  as  holder. 

The  court  below  having  entered  a  decree  dis- 
missing the  bill,  the  complainant  appealed  to 
this  court. 

The  facts  of  the  case  are  fully  stated  by  the 
court. 

Metm.  Jno.  A.  Creawell  and  L.  L.  Lemt, 
for  appellant. 

iTr.  Thoa.  N.  MeC«rt«r,  for  appelleea. 

Mr.  JutHee  Blatohford  delivered  the  opin- 
ion of  the  court: 

Gleorge  E.  Bowden,  as  Receiver  of  the  First 
National  Bank  of  Norfolk,  Virginia,  brought 
this  snit  in  equity  against  Jacob  C.  Johnson 
and  Mrs.  B.  Valentine,  alleging,  in  the  bill, 
that  Johnson,  owning  180  shares  of  the  capital 
stock  of  the  bank,  oiT $100  each,  in  order  to  ex- 
onerate himself  from  liability  to  the  creditors 
of  the  bank,  transferred  said  shares  to  Mrs.  B. 
Valentine,  on  the  books  of  the  bank;  that  the 
transfer  was  made  without  legal  consideration, 
and  with  a  view  to  such  exoneration;  that  Mrs. 
B.  Valentine  is  and  was  known  by  Johnson,  at 
the  time  of  the  transfer,  to  be  utterly  insolvent; 
that  the  transfer  was  made  with  a  view  of  de- 
frauding the  creditors  of  the  bank  and,  there- 
fore, was  and  is  void;  and  that  the  plaintiff  lutd 
been  appointed,  by  the  Comptroller  of  the  Cur- 
rency, Receiver  of  the  bank,  and  had  been  di- 
rected by  said  comptroller  to  proceed  to  en- 
force the  personal  liability  of  all  persons  own- 
ing the  capital  stock  of  the  bank  on  the  Mthof 
May,  1874,  the  day  on  which  the  bank  failed  to 
redeem  one  of  its  circnlating  notes,  and  was  in 
default  in  the  payment  of  its  circulating  notea 
generally.  The  bill  aUeges  that  Johnson  vis- 
ited Norfolk  for  the  purpose  of  examining  into 
the  condition  of  the  affates  of  the  bank  and  be- 
coming satisfied,  from  such  examinatioii  and 
from  other  information  in  rdatlon  to  the  bank, 
that  its  affairs  were  in  a  critical  condition,  as 
in  fact  thev  were,  and  that  a  suspension  of  <ba 
bank  was  Inevitable,  returned  to  New  York  said 
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lininwtiatety  fliereafter  made  8aid  tranaf er.  The 
pnrer  of  the  bill  is,  that  Johnson  and  tbs.  B. 
Ywntine  answer  it  on  oath;  that  the  tianafer 
of  the  stock  be  set  aside,  and  tuat  Jolinson  be 
decreed  to  pay  to  the  plaintiff,  as  such  BeceiY- 
er,  the  par  value  of  tlie  180  shares. 

Tlie  joint  answer  of  the  defendants  admits 
that  Johnson  became  the  owner  of  the  180 
duns  in  1889.  It  avers  that  Joltnson  visited 
Norfolk  in  Kovember,  1873,  but  not  for  the  pur- 
poK  at  examining  into  the  condition  and  af- 
taba  of  tlie  bank.  It  denies  that  Johnson,  on 
tiid  Vint,  became  satisfied  that  the  affairs  of 
the  buJc  were  in  a  critical  condition  and  tliat  a 
stispension  of  the  bank  was  inevitable.  It  avers 
that  Johnson  went  to  Norfolk,  at  that  time,  to 
impect  a  farm  which  it  was  proposed  to  ex- 
change with  him  for  said  stock.  It  denies  that 
Johiuon  "then,  during  that  visit,  or  at  any 
other  time,  saw  anythingin  the  condition  of  ttie 
aid  bank,"  except  that  William  Lamb,  who  was 
at  that  time  the  piesidKit  of  the  said  bank,  and 
who  went  with  Johnson  to  inspect  said  farm. 
It  the  same  time  proposed  that  Johnson  should 
lend  to  the  bank  $25,000,  and  proposed  to  se- 
cure the  loan  by  mortgage  on  the  real  estate  of 
Qk  bank,  which  loan  Johnson  declined  to  make. 
JohoaoD  admits  that  he,  on  December  5,  1873, 
•eat  his  said  stock  to  the  bank,  with  the  power 
lad  direction  to  have  the  same  transfeired  to 
Xrs.  Valoitine,  but  be  denies  expressly  that 
SDch  transfer  was  made  in  order  to  exonerate 
hnnself  from  liability  to  the  creditors  of  the 
bank.  The  answer  avers  that  the  actoal  trans- 
fer of  the  stock,  on  the  books  of  the  bank,  was 
delayed  for  some  time,  without  the  knowledge 
and  uainst  the  will  of  the  defendants.  It  de- 
■deathat  the  transfer  of  the  stock  was  made 
vithout  leg^  consideration,  or  with  any  view 
toenmerate  Johnson  from  liabUity  as  stock- 
holder. It  denies  that  the  defendant  Valentine, 
ii  or  was,  at  the  time  of  said  transfer,  known 
bf  Johmon  "to  be  utterly  insolvent,  or  that 
sodi  tiaasfra'  was  made  with  a  view  of  defraud- 
ing the  creditors"  of  the  t)ank.  It  avers  that  it 
is  Dot  true  that  Mrs.  Valentine  was,  at  the  time 
of  aid  tramfer,  insolvent,  or  that  ^d  transfer 
was  made  for  any  such  purpose  as  is  alleged  in 
the  tall,  but  avers  that  it  was  made  in  good 
&ilhaDdforavaluabIe  and  lawful  consideration. 

The  principal  question  in  this  case  is  as  to 
the  efacamataiices  attendi^  the  transfer  of  the 
atoek  to  Mrs.  Valentine.  Tnis  qnestion  divides 
itidf  into  two  branches:  (1)  the  information 
utick  Johnson  had  in  regard  to  the  affairs  of 
the  bank;  (2)  the  real  nature  of  the  transaction 
between  Johnson  and  Mrs.  Valentine. 

(1)  Lamb,  the  president  of  the  bank,  gives 
the  following  te^imony:  in  the  latter  put  of 
Vm,  Lamb,  owing  to  the  straitened  condition 
of  the  bank,  was  anxious  to  make  a  loan  on  its 
real  estate,  and  wrote  to  Mr.  Cole,  the  former 
PRaident,  tinea  living  in  New  York,  to  assist 
him  in  doing  so.  Cole  wrote  to  Lamb  that  he 
had  a  friend,  Johnson,  who  he  thought  was 
able  to  make  the  loan,  and  would  do  so  if  prop- 
er fe|seaentation  could  be  made  to  him,  and 
that  he  would  bring  Johnson  down  to  Norfolk. 
Sonie  time  in  November,  1878,  Johnson  went 
to  Vottctk  witii  Cole,  when  Lamb  endeavored 
to  Rt  Jafanaoqa  to  ipake  a  loan  on  the  banking 
bunding  of  the  bank.  Lamb  told  Johnson  that 
the  need  of  a  loan  was  urgent,  that  be  thought 
SeenOno. 


the  security  was  good,  and  he  appealed  to  John- 
son as  a  stockholder  to  make  uie  loan.  John- 
son promised,  when  he  returned,  to  look  into- 
his  affairs,  and  to  make  the  loan  if  he  could  con- 
veniently do  so.  Lamb  says:  "  I  cannot  re- 
member anv  of  the  details  of  the  conversation, 
nor  the  full  extent  given  him  by  me  as  to  the 
condition  of  the  bank,  but  my  imprpss'on  is. 
that  I  called  attention  to  the  fact  that  ou.  cap- 
ital had  been  seriously  impaired  by  the  Elkton 
suit,  and  other  litigation,  and  that  the  panic 
had  caused  us  to  lose  business  and  be  very  hard 
up,  and  the  necessity  of  having  ready  monev  to- 
retain  our  business  and  to  recover  our  position. 
I  think  I  asked  for  a  loan  of  $25,000  on  the 
buildiuff.  My  conversation  was  of  such  a  con- 
fidential character  as  I  would  have  only  had 
with  one  largely  interested  in  the  bank.    *    * 

*  I  don't  remember  whetiier  he  examined 
the  books  and  papers  of  the  bonk."  Lamb  says 
that  the  Elkton  suit  was  one  in  which  a  bank 
obtained  a  judgment  against  his  bank,  after 
long  and  expensive  litigwon,  for  $80,000;  and 
that  the  result  destroys  about  one  half  of  the- 
capital  stock  of  his  bonk,  which  was  $100,000. 

Chamberlain,  who  was  cashier  of  the  bank, 
says  that  Johnson  visited  Norfolk  the  latter  part 
of  November  or  about  the  first  of  December, 
1878. 

Hunter,  who  was  bookkeeper  of  the  bank 
and  remembeis  Johnson  being  at  the  bank,  says 
that  he  believes  the  reports  and  statements  show- 
ing the  condition  of  the  bank,  made  up  by  the 
witness  as  bookkeeper,  were  taken  mto  the 
president's  room  while  Johnson  was  in  it,  but 
he  cannot  state  whether  they  were  exhibited  to 
Johnson. 

The  foregoing  is  all  the  direct  evidence  there 
is  as  to  Johnson's  knowledge  of  the  condition 
of  the  bonk  at  the  time  he  returned  from  Nor- 
folk. Within  a  very  few  days  after  his  return 
he  wrote  a  letter  to  Lamb,  dated  December  5, 
1878,  saying:  "  I  r^ret  to  say  that  I  will  be  un- 
able to  comply  with  your  wishes  in  letting  the 
First  National  Bank  have  $25,000.  I  cannot 
raise  the  money.  I  was  depending  for  the  great- 
er part  of  it  on  my  folks  in  San  Francisco,  and 
they  send  me  word  that  they  cannot  let  me 
have  the  money,  as  they  need  all  they  can  lay 
their  hands  on  to  get  through  the  winter.  The 
bulk  of  my  means  is  in  real  estate  and  cannot 
readily  be  converted  into  cash.  I  have  dis- 
posed of  my  stock  in  the  First  National  Bank 
of  Norfolk,  and  enclose  certificate  of  my  shares, 
with  powerof  attorney,  etc.,  to  transfer.  Please 
have  the  stock  transferred  to  Mrs.  B.  Valen- 
tine, and  send  the  certificate  to  her  at  Belleville, 
Essex  County,  New  Jersey."  This  letter  con- 
tained the  certificate  of  stock  with  the  x>ower  of 
attorney  to  transfer  it. 

Lamb,  instead  of  transferring  the  stock,  wrote 
as  follows  to  Cole,  inclosing  Johnson's  letter: 
"I  send  you  the  inclosed  to  show  you  Mi'. 
Johnson.  Please  let  me  know  who  Mrs.  B. 
Valentine  is.  I  shall  make  an  assessment  on 
our  stockholders  of  60  per  cent.  If  she  is  not 
able  to  pay  it  I  will  not  transfer  the  stock. 
Please  return  this  letter."  Cole  replied:  ' '  Mrs. 
Valentine  is  the  sister  of  Johnson,  the  wife  of  a 
poor  man  that  Johnson  employs  on  his  farm.  I 
would  not  tranter  the  stock,  but  notify  him  at 
once  that  you  have  made  an  assessment  of  60 
percent" 
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These  letters  were  written,  Lamb  says,  in 
December,  1878.  Lamb  also  says,  that  he  was 
not  satisfleid  from  Cole's  reply,  but  found,  after 
obtaining  legal  advice,  that  he  had  no  right  to 
refuse  the  transfer  and,  therefore,  he  made  it, 
on  JanuaiT  15,  1874. 

On  the  l4th  of  February,  1874,  Lamb  wrote 
as  follows  to  Johnson:  "I  find  the  enclosed 
certificate  has  not  been  forwarded  to  Mrs.  Val- 
entine, although  issued  a  month  ago;  please 
hand  it  to  her.  I  regret  not  hearing  from  you 
in  regard  to  the  proposition  made  by  the  direc- 
tors. Something  must  be  done  at  once.  The 
bank  cannot  go  on  as  affairs  are  now,  and  if  I 
surrender  it  to  a  receiver  I  know  our  stock  will 
be  worthless;  the  margin  is  too  small.  If  I 
could  have  gotten  the  refusal  of  all  the  stock,  I 
might  have  Induced  some  capitalists  to  come 
in  out  I  am  afraid  it  is  too  late  now.  With 
$4,000  cash  I  could  have  infused  new  life  into 
our  stock  and  built  it  right  up.  Please  let  me 
hear  from  you,  as  I  suppose  yon  must  feel  an 
interest  in  Mrs.  Valentine's  stock." 

Johnson  did  not  oSer  himself  as  a  witness. 

(2)  Mrs.  Valentine  was  called  as  a  witness  by 
the  plaintiff.  Her  deceased  daughter  was  the 
wife  of  Joimson.  She  herself  was  divorced 
from  her  husbuid,  and  he  was  not  dead  that  she 
knew  of.  Johnson  had  no  children.  Her  daugh- 
ter died  in  1864.  She  herself  lived  hi  Califor- 
nia with  her  husband  for  18  years.  She  came 
from  California  in  1865  or  1866,  and  went  to 
live  at  Mr.  Johnson's  house  in  Kearney  Town- 
ship, New  Jersey,  in  1871.  She  was  examined 
as  a  witness  in  August,  1877.  She  endeavors  to 
make  out  a  consideration  for  the  transfer  of  the 
stock  to  her,  in  this  way:  Mr.  Johnson  owed 
me  for  services  rendered!  after  we  came  to  live 
where  we  are.  He  was  to  pay  me  $1,000  a  year 
for  my  services.  He  was  away  a  great  deal  of 
the  time,  and  I  took  care  of  everything  whfle 
he  was  ^ne.  He  went  away  two  winters  to 
California,  and  I  had  the  care  and  responsibil- 
ity of  everything,  the  entire  place,  while  he  was 
gone.  •  •  •  We  have  been  at  the  place  six 
years.  He  was  away  the  second  winter;  then 
two  winters  intervened,  and  he  was  away  an- 
other winter.  •  •  *  Q.  Please  explain  why  Mr 
Johnson  should  have  paid  you  by  the  assign- 
ment of  the  Norfolk  Bank  stock  instead  of  mon- 
ey, if  he  was  indebted  to  you  and  wished  to 
make  payment?  A.  Because  I  preferred  that 
He  would  have  paid  money  if  I  had  wished  it. 
I  thooght  it  would  be  less  trouble  for  me  in  that 
way,already  invested,  and  I  had  to  pay  no  taxes. 
Q.  Did  Mr.  Johnson's  engagement  to  pay  you 
f  1,000  per  year  for  services  commence  at  the 
time  you  moved  to  Kearney  Township,  six  years 
ago,  as  you  have  said?  A.  It  did.  Q.  Mr.  John- 
son has  not  been  indebted  to  you,  has  be,  for 
any  other  matter  or  thing  except  such  service 
for  the  last  six  years?  A.  Since  my  daughter's 
death  I  have  had  all  the  charge  of  Mr.  John- 
son's clothes,  and  of  his  house  at  San  Francisco, 
and  here  also.  There  was  no  agreement  be- 
tween us  for  compensation  till  we  came  hereto 
Kearney.  I  always  supposed  he  would  com- 
pensate for  these.  Q.  What  price  were  you  to 
allow  Mr.  Johnson  in  pavment  for  that  stock? 
A.  Fifty  cents  on  thedoUar;  that  was  the  price 
Mr.  Lamb,  the  president  of  the  bank,  offered 
for  it  at  the  time  Mr.  Johnson  transf eired  it  to 
me.  Q.  Did  you  suggest  to  him  or  he  to  you 
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lod  that  what  Johnson  owed  her  for  was  for 
aervices  rendered  after  tliat  The  wiDters  John- 
■OD  was  away  were  the  winters  of  1872  and  1875. 
At  moat,  according  to  Mrs.  Valentine's  own 
aarj,  leas  than  S  years'  services,  at  |1,000  a 
j«ar,  bad  been  rendered  by  her  when  she  took 
this  stock  at  $6,600.  Ko  al]^;ed  indebtedness  ao- 
craing  subsequently  to  the  transfer  of  the  stock 
in  De«anber,  1873,  can  be  looked  at.  Mrs.  Val- 
entine aars  she  supposed  Johnson  would  com- 
pensate her  for  what  she  had  done  before  she 
wait  to  Kearney  in  1871,  but  she  does  not  pre- 
tend Uiat  tiiere  was  any  such  obligation  recog- 
nized by  Johnson,  or  any  debt  for  the  same. 
Tbat  Mrs.  Valentine,  knowing  that  the  alleged 
indebtedness  to  her  did  not  amount  to  the  al- 
lied price  of  the  stock,  was  conscious  that  the 
transaction  was  not  an  honest  one,  is  shown  by 
her  admission  that  the  stock  was  not  paid  for 
bf  her  to  Johnson,  by  either  her  obligation  or 
Homise  of  payment,  further  than  the  alleged 
uidebttdness  to  her.  This  was  less  than  $3,000 
in  December,  1878.  To  make  up  the  difierence 
between  the  indebtedness  and  the  $6,500,  she 
rants  to  the  bald  suggestion  tliat  she  told  Jolin- 
aoB  at  the  time  that  ne  might  consider  all  her 
jewelry  as  his,  "for  part  compensation"  for  the 
tnuafer  of  the  stock,  the  jewelry  remaining  in 
the  boose  as  it  always  had.  Equallv  bald  is  the 
loggestion  that  she  was  saving  trouble  in  mak- 
ing an  investment  in  a  stock  that  was  worth 
nujr  fif^  cents  on  the  dollar. 

The  oonclunon  of  the  circuit  co\irt  was  that 
fliae  was  no  'bad  faith  or  fraud  in  tlie  transfer. 
Bat  what  are  the  facts  proved?  Johnson,  be- 
ing a  stockholder,  goes  to  Norfolk  and  has  in- 
terviews with  the  officers  of  the  bank  in  regard 
to  maUng  a  loan  of  $35,000  to  the  bank.  He 
ij  appealed  to  as  a  stockholder  to  make  the  loan. 
His  position  as  a  stockholder  involved  not  mere- 
hr  the  value  of  his  stock,  but  his  liability  for 
9U.O0O  more.  The  ur^ncy  of  the  needs  of  the 
bank  ia  prosed  upon  him.  The  facts  that  the 
cadtal  <n  the  bank  had  been  impaired,  and  that 
it  had  lost  bosineas,  are  brought  to  his  attention. 
The  bank  had  made  a  dividend  in  July,  1870, 
and  one  in  February,  1873,  and  none  since.  Can 
it  be  doubted,  from  the  forcing  testimony, 
and  Johnson's  subsequent  action,  that  he  exam- 
ined into  the  affairs  of  the  bank  sufficiently  to 
satisfy  himself  that  the  failure  of  the  bank,  and 
the  loss  of  its  entire  capital  stock,  and  the  at- 
tadiing  of  the  statutory  liability  of  Uie  stock- 
hdders,  were  impending  in  the  near  future? 
Re  was  at  Norfolk  the  last  of  November  or  the 
first  part  of  December.  Mrs.  Valentine  says 
that  ttie  arrangement  between  her  and  Johnson 
sbcnt  the  stodc  was  made  in  December.  He 
Kids  the  certificate  and  the  power  to  Lamb  on 
theSlh  of  December.  He  loses  no  time  in  as- 
Bgnii^  Ids  stock.  Lamb  luderstood  what  John- 
no  was  dobogr.  He  sent  to  Cole  the  letter  from 
Joknson,  and  directed  Cole  to  inquire  as  to  Mrs. 
Valmthiei's  responsibility.  He  received  infor- 
■Bitioa  that  she  had  none,  and  that  she  was 
Jobnaon's  ristor.  With  tbat  knowledge  he  acted 
as  Johnaon'a  attorney  in  transferring  the  stock. 
Be  evideDtly  thought  there  was  no  bonafdet  in 
the  transfer,  for,  in  his  letter  sending  the  cer^ 
tifleate  to  Johnson,  although  Johnson  liad  in- 
Mnicted  faim  to  send  it  to  Mrs.  Valentine  at  a 
given  address,  ]>e  addresses  Johnson  as  if  he 
wen  atOl  a  stockholder.  He  refers  to  the  fut-  • 
S«e  17  Orro.  U.  S,,  Book  27 


ure  and  to  the  necessity  of  doing  something  at 
once,  and  to  the  prospective  worttilessness  of 
tlie  stock,  and  wmds  up  with  the  sarcastic  re- 
mark that  he  supposes  Jolmson  must  feel  an  in- 
terest in  Mrs.  Valentine's  stock.  Mrs.  Valen- 
tine was  whollv  unable  to  respond  for  any  lia- 
bility as  a  stockholder.  Tliis  was  known  to  her 
and  to  Johnson.  Johnson,  notwithstanding  edl 
the  testimony  on  the  part  of  the  plaintiff,  is  not 
sworn  as  a  witness  for  liimself.  It  is  worthy 
of  note,  that  the  answer  does  not  set  forth  what 
the  consideration,  was  for  the  transfer  to  Mrs. 
Valentine.  The  bill  alleges  that  there  was  no 
legal  consideration.  The  answer  merely  avers 
that  the  transfer  was  not  without  le«d  consid- 
eration, and  that  it  was  made  in  gocnl  faith  and 
for  a  valuable  and  lawful  consideration.  It  is 
manifest  that,  at  the  very  best,  on  Mrs.  Valen- 
tine's evidence,  supposing  it  to  be  entitled  to 
credit,  and  on  her  statement  of  tlie  price  at 
which  she  took  the  stock, there  was  only  $2,500 
of  consideration,  at  the  rate  of  $1,000  a  year 
for  two  years  and  a  half,  leaving  the  transfer  as 
to  eighty^sliares  of  the  stock  without  considera- 
ation.  The  entire  theory  of  the  defense  is  that 
there  was  a  sale,  and  not  that  there  was  any 
gift. 

The  provisions  of  section  12  of  the  Act  of 
June  8,  1864, 13  Stat,  at  L.,  102,  which  govern 
the  present  case,  are  as  follows:  "The  capital 
stock  of  any  association  formed  under  this  Act 
shall  lie  divided  into  sliares  of  $100  each,  and 
be  deemed  personal  pro^rty  and  transferable 
on  the  books  of  the  association  in  such  manner 
as  may  be  prescribed  in  the  by-laws  or  articles 
of  association;  and  every  person  becoming  a 
shareholder  by  such  transfer  shall,  in  propor- 
tion to  Ills  shares,  succeed  to  all  the  rights  and 
liabilities  of  the  prior  holder  of  the  shares,  and 
no  change  shall  be  made  in  the  articles  of  asso- 
ciation by  which  the  ri^ts,  remedies  or  secu- 
rity of  the  existing  creditors  of  the  association 
shall  be  impaired^  The  sliareholders  of  each 
association  formed  under  the  provisions  of  tliis 
Act,  and  of  each  existing  bank  or  banking  as- 
sociation that  may  accept  the  provisions  of  this 
Act,  shall  be  held  individually  responsible, 
equally  and  ratably,  and  not  one  for  another, 
for  all  contracts,  debts  and  engagements  of  such 
assodtUion,  to  the  extent  of  £e  amount  of  their 
stock  therein,  at  tlie  par  value  thereof,  in  addi- 
tion to  the  amount  invested  in  said  shares." 
The  answer  sets  forth  that  Jolinson  became 
the  purchaser  and  owner  of  the  one  hundred 
thirty  shares  in  1869.  As  such  shareholder,  he 
became  subject  to  the  individual  liability  pre- 
scribed by  the  statute.  This  liabQity  attacned 
to  him  until,  without  fraud  as  against  the  cred- 
itors of  the  l)ank,  for  whose  protection  the  lia^ 
bility  was  imposied,  he  sliould  relieve  himself 
from  it.  He  could  do  so  by  a  bona  fide  transfer 
of  the  stock.  But  where  the  transferrer,  pos- 
sessed of  information  showine  that  there  is  good 
ground  to  apprdiend  the  fauure  of  the  rank, 
colludes  and  combines,  as  in  this  case,  with  an 
irresponsible  transferee,  with  the  design  of  sub- 
stituting the  latter  in  his  place,  and  of  thus  leav- 
ing no  one  with  any  abihty  to  reroond  for  the 
individual  liability  imposed  by  the  statute,  in 
respect  of  the  shares  of  stock  transferred,  the 
transaction  will  be  decreed  to  be  a  fraud  on  the 
creditors,  and  the  transferrer  will  be  held  to  the 
same  liability  to  the  creditors  as  before  the  trans- 
26  «8» 
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fer.  He  will  be  still  regarded  as  a  ghareholder 
quoad  the  creditors,  although  he  may  be  able 
to  show  that  there  was  a  full  or  a  partial  con- 
sideration for  the  transfer,  as  between  him  and 
the  transferee. 

The  appellees  contend  that  the  statute  does 
not  admit  of  such  a  rule,  because  it  declares 
that  every  person  becoming  a  shareholder  by 
transfer  succeeds  to  all  the  liabilities  pf  the  prior 
bolder,  and  that,  therefore,  the  liabilities  of  the 
prior  holder,  as  a  stockholder,  are  extinguished 
by  the  tranter.  But,  it  was  held  by  this  court 
in  Kat.  Ek.  v.  Cate,  99  U.  8.,  682  [XXV. ,449], 
that  a  transfer  on  the  books  of  the  bank  was 
not  in  aU  cases  enough  to  extinguish  liability. 
The  court,in  that  case.deflned  as  one  limit  of  the 
right  to  transfer,  that  the  transfer  must  be  out 
and  out,  or  one  really  transferring  the  owner- 
ship as  between  the  parties  to  it.  But  there  is 
nothing  in  the  statute  excluding,  as  another  lim- 
it, that  the  transfer  must  not  be  to  a  person 
known  to  be  irresponsible,  and  collusiTely  made, 
with  the  intent  oi  escaping  liability,  and  defeat- 
ing the  rights  given  hj  statute  to  creditors.  Mrs. 
Valentine  might  be  liable  as  a  shareholder  suc- 
ceeding to  the  liabilities  of  Johnson,  because 
she  has  voluntarily  assumed  that  position,  but 
that  is  no  reason  why  Johnson  should  not,  at 
the  election  of  creditors,  still  be  treated  as  a 
shareholder,  he  having,  to  escape  liabili*^,  per- 
petrated a  fraud  on  the  statute.  This  is  Jie 
view  enforced  by  the  decision  of  the  Chief  Ju»- 
tiee,  in  Davis  v.  Stevens,  17  Blatchf.,  259. 

It  is  urged  that,  as  the  bill  prays  that  John- 
son may  answer  its  allegations  on  oath,  the  an- 
swer is  evidence  in  his  Favor,and  is  to  be  taken 
as  true,  unless  it  is  overcome  by  the  testimony 
of  one  witness  and  by  corroborating  circum- 
stances equivalent  to  the  testimony  of  another 
witness.  Under  the  view  we  have  taken  of  the 
case,  the  only  material  questions  which  are  con- 
troverted are  the  knowledge  and  intent  of  John- 
son and  the  insolvencv  of  Mrs.  Valentine  and 
the  knowledge  of  the  latter  fact  by  Johnson  at 
the  time.  Altbough  Johnson  executed  the  trans- 
fer and  power  of  attorney  on  December  5,  he 
did  not  deliver  it  to  Mrs.  Valentine.  He  sent  it 
to  Lamb  for  him  to  act  as  attorney.  Mrs.  Val- 
entine had  no  agency  in  it.  When  the  transfer 
had  been  made  on  the  books  of  the  bank,  and 
the  new  certificate  was  made  out,  it  was  sent  to 
Johnson  on  Februaiy  14,  for  him  to  deliver  it 
to  Mrs.  Valentine.  The  letter  of  that  date  from 
Lamb  to  Johnson,  which  inclosed  it,  was  full 
notice  to  Johnson  that  the  condition  of  the  bank 
was  growing  worse.  His  contract  with  Mrs. 
Valentine,'  if  there  was  one,  was  not  fully  con- 
summated on  his  part  till  after  that  There  was 
no  delivery  of  anything  by  him  to  her  till  after 
that.  On  the  whole  evidence,  the  intent  of 
Johnaon,  though  denied  in  the  answer,  is  abun- 
dantly proved,  because  the  facts  from  which 
the  conclusion  as  to  such  intent  flows  are  satis- 
factorily established,  to  an  extent  suflScient  to 
satisfy  the  rule  of  equity.  As  to  Mrs.  Valen- 
tine's insolvency,  she  herself  proves  it  conclu- 
sively, and  she  states  facts  which  show  that 
Johiuon  must  have  known  it.  She  could  give 
him  nothing,  according  to  her  stoiy,  to  answer 
for  the  $4,000  balance  due  him  on  the  stock,and 
was  reduced  to  telling  him  he  might  consider 
her  jewelry  his,  for  part  compensauon.  Under 
all  these  circumstances,  the  omisBion  of  Johnaon 
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•erred  on  the  motion  for  substitution,  and  the 
ippellees  now  move  to  dismiss  tlie  appeal,  on 
to:  ground  that  none  was  ever  lawfully  taken. 
We  think  that  the  motion  of  Adams  should  be 
gnnted,  and  that  of  the  appeUees  should  be  de- 
nied. Adams  prosecuted  the  appeal  in  the  name 
of  BoTden,who  was  and  is  in  lue,  and  had  arep- 
lesentative  capacity.  The  power  of  amendment 
to  thbextent  is  authoriEea  by  section  954  of  the 
Bevised  Statutes.  It  is  of  the  same  character 
M  that  exercised  by  this  court  in  Gates  v.  Good- 
Joo,  101  U.  8.,  612  [XXV.,  8861,  where  a  writ 
of  error  was  sued  ou*  by  two  oankrupts  after 
their  discharge  in  bankruptcy,  and  this  court, 
on  a  motion  to  dismiss  the  writ,  and  a  counter 
motion  by  the  assignee  in  bankruptcy,  to  be 
nbstitutea  as  plaintiff  in  error,  denied  the 
former  motion  and  granted  the  latter. 

27i«  motion  of  Adams  is  granted,  and  that  <ff 
tt«  amMeet  is  denied,  and  the  decree  of  the  Oir- 
out  Qmrt  it  reteraed,  with  costs,  and  me  eaute  is 
remanded  to  that  court,  with  directions  to  enter  a 
ieene  in  favor  of  tfie  substituted  plaintiff,  as  Be- 
catxr,  setting  aside,  as  against  htm,  t/ie  transfer 
if  the  one  hundred  thirty  shares  cf  stock  by  John- 
•»»  to  Mrs.  Valentine,  and  decreeing  that  John- 
•ro  pay  to  said  Beeeiver  tlie  sum  of  $13,000, 
WtA  interest  thereon,  at  the  lawful  rate  in  the 
Slate  of  New  Jersey,  from  Augutt  13, 187B,  with 

Xraeoopy.    Ttest: 

James  H.  HoKenney,  CSerk,  Sup.  Oourt,  U.  S. 

Otad-mu.  S.,483. 


JOHN  N.  CnSHma  akd  WILLIAM  CU8H- 
mo.  In  Their  Own  Right  and  as  Exrs.  of 
NrcBOLAB  Johnson,  Deceased,  MARY  A. 
JOHNSON,  Exrx.  of  Hbkby  Johnson,  De- 
ceased, KETURAH  M.  PRITCHARD, 
Admrx.  of  Thomas  Pbitchabd,  Jb.,  De- 
ceased, ASD  ELIZABETH  H.  PRITCH- 
ARD, Exrx.  of  WnjjAM  Pbitchabd,  De- 
ceased. Appt*., 

e. 
JOHN  LAIRD,  Jr.  and  J.  P.  QIRAUD  FOS- 
TER AND  JAMES  THOMPSON,  Garnishees. 

J.    P.    GIRAUD    FOSTER   and    JAMES 

THOMPSON,  GamJshee8,.4/>pto., 

t. 

JOHN  N.  CUSHINaET  al. 

(See  S.  C,  17  Otto,  (N-M.) 

J^pealdble   decree  in   adtmralty— estoppel  by 
decree. 
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bdialf  and  by  consent  of  the  claimant,  without  dis- 
doaincc  his  own  title  under  a  previous  bill  of  sale 
from  the  claimant,  is  not  estopped  to  contest  the 
claimant's  title  in  a  subsequent  suit  t>TOUKht  by 
creditors  attachinsr  the  property  or  its  prooeeda  as 
belonginK  to  the  claimant. 

[Nos.  23,  118.] 

Argued  Feb.  S8,  Mar.  1, 1882.    Decided  Mar.  6, 

1883. 

APPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York. 

The  history  and  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court. 

Messrs.  J.  LaiiKdon  Ward  and  R.  D. 
Benedict,  for  libelants. 

Meters.  C.  Van  Santvoord.  A.  S.  Van- 
derpoel,  J.  Hubley  Aeliton  and  Jae.  Thornton, 
for  garnishees. 

Mr.  Juttice  Gray  delivered  the  opinion  of 
the  court: 

This  is  a  libel  in  admiralty,  filed  in  the  Dis- 
trict Court  for  the  Southern  District  of  New 
York,  br  John  N.  Cushing  and  others  against 
John  Laird,  Jr.,  to  recover  damages  for  the  de- 
struction of  the  libelants'  vessel,  The  Sonora, 
by  The  Alabama.  The  defendant  was  not 
found  and  never  appeared  in  the  cause,  and  his 
credits  and  effects  were  attached  in  ttie  hands 
of  Foster&  Thompson,  garnishees. 

The  garnishees  answered  that  they  had  in 
their  hands  a  fimd  amounting  to  $31,441.^, 
known  as  the  proceeds  of  the  steamer  Wren, 
which  was  the  property  of  Charles  K.  Priolean, 
and  not  of  Laira.  Upon  the  trial  of  the  issue 
raised  by  this  answer,  the  district  court,  in 
April,  1878,  adjudged  that  the  fund  belonged 
to  Iiaird,  and  ordered  the  garnishees  to  pay  it 
into  court.  See  [Ous/iing  v.  Laird],  6  Ben., 
408.  From  that  decree  the  garnishees  appealed 
to  the  circuit  court  The  district  court  after- 
wards, in  September,  1878,  entered  a  decree  in 
favor  of  the  libelants  against  Laird,for  the  sum 
of  $148,298.70,  and  costs,  "And  that  the  libel- 
ants have  execution  thereon,  to  satisfy  this  de- 
cree, against  the  property  of  the  said  respond- 
ent, and  especially  against  his  property,  credits 
and  effects  in  the  hands  of  Foster  &  Thomson, 
garnishees."  From  this  decree,  also,  the  gar- 
nishees appealed  to  the  circuit  court. 

The  circuit  court  dismissed  the  first  appeal, 
and  retained  the  cause  for  hearing  on  the  second 
appeal  only  ;  and,  upon  constderation,  entered 
a  decree  by  which  it  was  adjudged  that  the  fund 
in  the  hands  of  the  garnishees  was  not  the  prop- 
erty of  Laird,  and  could  not  be  subjected  to  the 
payment  of  the  decree  against  him,  the  attach- 
ments against  the  garnishees  were  discharged, 
and  lx>th  decrees  of  the  district  court,  so  far  as 
affected  them  and  the  fund  in  their  hands,  were 
reversed,  with  costs.  See  [8.  (7.1, 16  Blatchf. 
C.  C,  219. 

The  findings  of  fact  by  the  circuit  court  are 
printed  at  length  in  15  Blatchf.. C.  C.  220-286, 
and,  so  far  as  they  are  material  to  be  stated,  are 
as  follows: 

The  steamer  Wren  was  built  at  Birkenhead, 
England,  in  1864,  by  Laird  Brothers,  and  was 
reg^ered  on  the  24th  of  December,  1864,  at 
Liverpool,  in  accordance  with  the  laws  of  Great 
Britain,  in  the  name  of  John  Laird,  Jr.,  as  own- 
er; a  certificate  of  the  registry  was  issued  in  due 
form;  the  vessel  sailed  from  Liverpool,  having 
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the  certificate  on  board  as  part  of  her  ship's  pa- 
pers, and  it  did  not  appear  that  she  ever  again 
entered  a  British  port.  On  the  3d  of  January, 
1865,  after  she  had  left  Liverpool,  Laird  exe- 
cuted to  Charles  K.  Prioleau,  of  Liverpool,  a 
member  of  the  firm  of  Froser,  Tienholm  <& 
Company,  for  the  consideration  of  £16,450,  a 
bill  of  sale  of  the  vessel,  which,  on  the  first  of 
May,  1865,  was  duly  entered  at  the  custom- 
house in  Liverpool,  and  the  vessel  registered  In 
the  name  of  Pnoleau  as  o^'ner.  On  the  13th  of 
June,  180S,  on  the  high  seas,  on  a  vovage  from 
Havana  to  Liverpool,  by  the  way  of  Halifax, 
Nova  Scotia,  some  of  the  crew  took  forcible 
possession  of  the  vessel,  overcame  her  officers, 
ran  her  into  Key  West,  and  there  delivered  her 
to  the  naval  authorities  of  the  United  States. 

On  the  16th  of  June,  1865,  the  Attorney  of 
the  United  States  for  the  Southern  District  of 
Florida  filed  in  the  district  court  for  that  dis- 
trict an  information  against  the  vessel  as  prize 
of  war.  She  was  taken  into  the  custody  of  the 
marshal,  and  a  monition  issued  to  all  persons 
interested  to  appear  on  the  27th  of  June  and 
show  cause  against  a  decree  of  condemnation. 
On  the  26th  of  June,  Edward  C.  Stiles,  master 
of  the  vessel,appeared  in  court  and  filed  a  claim, 
stating  that  be  was  the  master  and,  as  such, 
the  lawful  bailee  of  the  vessel,  and  claimed  the 
same  for  the  owner  thereof ;  and  that  Laird, 
a  British  subject,  residing  in  England,  was  the 
true  and  bona  Jide  owner  of  the  vessel,  and  that 
no  other  person  was  the  owner  thereof,  as  ap- 
peared by  her  register  in  the  possession  of  the 
court,  and  as  he  was  informed  and  believed; 
denyiig  that  she  was  a  prize  of  war,  and  pray- 
ing restitution  and  damages. 

The  only  certificate  of  registry  found  on 
board  was  that  granted  on  the  24th  of  Decem- 
ber, 1864,  upon  which  were  noted,  at  the  British 
Consulate  in  Havana,  changes  of  masters  on  the 
24th  of  March  and  the  10th  of  June,  1866,  and 
at  the  foot  of  which  was  the  following:  "Kote. 
A  certificate  of  the  registry  granted  under  the 
Merchant  Shipping  Act,  1864,  is  not  a  document 
of  title.  It  does  not  necessarily  contain  notice 
of  all  changes  of  ownership,  and  in  no  case  does 
it  contain  an  official  record  of  any  mortgage  af- 
fecting the  ship." 

On  the  17th,  19th  and  20th  of  June,  1865,  the 
depositions  of  the  master  and  other  officers  of 
the  vessel  were  taken  in  preparatorio;  and  on 
the  27th  of  June  the  court  proceeded  to  hear  the 
case  upon  the  allegations  and  pleadings,  the  dep- 
ositions taken  in  preparatorio,  and  the  papers, 
letters  and  writings  found  on  board  the  vessel. 
On  the  29th  of  June  the  court,  of  its  own,  mo- 
tion, directed  the  prize  commissioner  to '  take 
immediately  the  testimony  of  the  officers,  and 
of  any  other  witness^  who  might  lie  produced 
by  the  claimants  from  persons  on  board  the  ves- 
sel, upon  specified  interrogatories;  of  two  per- 
sons named,  and  any  others  on  board  produced 
by  the  captors,  upon  some  of  the  same  inter- 
rogatories; and  of  any  witnesses,  produced  ei- 
ther by  the  captors  or  the  claimants  from  per- 
sons not  on  board,  upon  certain  other  interrog- 
atories; and  allowed  two  days  to  the  parties  to 
produce  witnesses.  Under  this  order,  testimony 
■was  taken;  and  on  the  3d  of  July  the  court  re- 
sumed the  hearing  upon  the  allegations  and 
pleadings,  the  deixisitions  taken  in  preparatorio, 
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the  papers  found  on  board,  and  the  depodtions 
taken  under  the  order  allowing  further  prooL 

The  court,  on  the  8th  of  July,  announced  its 
opinion,  condemning  the  vessel,  but,  on  account 
of  exceptions  taken  to  some  rulings,  delayed 
making  a  decree  in  form  until  the  loth  of  Au- 
gust, when  it  was  duly  entered,  reciting  that  a 
claim  had  been  interposed  by  the  master  in  be- 
half of  Laird,  that  Uie  case  had  been  heard  as 
aforesaid,  and  that  it  appeared  to  the  court  that 
The  Wren  wa8,at  the  time  of  capture,  the  prop- 
erty of  enemies  of  the  United  States;  and  ad- 
judfuig  her  to  be  condemned  and  forfeited  to 
the  Umted  States  as  lawful  prize  of  war,  and  to 
be  sold  by  the  mai^d,  and  the  proceeds  to  be 
deposited  with  the  Assistant  Treasurer  of  the 
United  States,  subject  to  the  order  of  the  court 
PYom  that  decree  the  claimant,  on  the  same  day, 
appealed  to  this  court  The  vessel  was  after- 
wards sold,  and  the  proceeds  of  the  sale  depos- 
ited with  the  Assistant  Treasurer. 

Prioleau  still  resided  in  England,  and  it  did 
not  appear  that  he  had  any  actual  knowledge 
of  the  proceedings  for  condemnation  imtil  after 
the  en^  of  the  decree.  He  afterwards  retained 
Foster  &  Thomson,  the  garnishees  in  this  case, 
attorneys  and  counselors  at  law  in  the  City  of 
New  York,  to  do  whatever  might  be  necessary 
for  the  protection  of  his  interests;  and  they  pro- 
cured a  copy  of  the  record  of  the  district  court 
and  had  the  appeal  docketed  in  this  court,  and 
employed  adoitional  counsel,  who  argued  the 
case  here  on  the  record  sent  up.  No  Mditional 
testimonv  was  taken  and  no  change  in  the  plead- 
ings made  or  applied  for.  Upon  the  ai^ument 
in  this  court,  tne  counsel  for  the  Unitea  States 
insisted  that  it  appeared  from  the  evidence  that 
the  vessel,  at  the  time  of  the  capture,  was  the 
public  property  of  rebel  enemies  and,  in  support 
of  this  position,  referred  to  the  testimony  of 
witnesses  who  swore  that  Frazer,  Trenholm 
&  Company  were  her  owners.  The  counsel  for 
the  appellant  insisted  that  there  was  not  a  par- 
ticle of  evidence  that  she  was  ever  enemies' 
property,  but  that  the  evidence  was  conclusive 
that  she  was  at  all  times  the  property  of  Laird, 
a  British  neutral. 

This  court,  at  December  Term,  1867,  ["The 
Wren"\.  United  StaUsi,  XVUI.,  876],  reversed 
tiie  decree  of  the  district  court,  and  remanded 
the  cause,  with  directions  to  restore  the  vessel 
to  the  claimant,  without  costs.  Mr.  Justice 
Nelson,  in  delivering  the  opinion,  said  that  tbe 
only  question  in  the  case  was  whether  the  veasd 
was  the  property  of  enemies  of  the  United 
States;  and,  in  discussing  this  question.observed 
that,  upon  the  proofs  that  tbe  claimant  bttOt  the 
vessel  and  put  the  master  in  command  in  ttiis, 
her  first  voyage,  the  presumption  would  seem 
to  be  very  strong,  if  not  irresistible  (nothing  else 
in  the  case),  tlukt  he  continued  the  owner  for 
the  short  period  of  six  months  that  el^wed  aft^ 
she  w^as  built  and  before  the  seizure  took  place; 
that  in  addition  to  this  she  was  in  command  of 
a  master  claiming  to  represent  Laird  as  owner; 
tiiat  these  acts,  in  connection  with  the  reg;isti7', 
aSorded  strong  evidence  that  the  titie  of  tbe 
vessel  was  in  the  claimant,  and  that,  although 
it  was  not  unnatural  to  suspect,  &om  tbe  sur- 
rounding facts  and  circumstances,  that  the  so- 
called  Confederate  States  or  thefa*  agents  had. 
some  interest  in  or  connection  with  her,  there 
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ma  no  sofDdeiit  legal  proof  that  they  owned 
tbeveaseL 

After  that  decree  of  this  court,  Foster  & 
Tbomson  made  and  sent  to  Prioleau  a  draft  of 
»  power  of  attorney  to  be  executed  by  Laird 
tnd  by  Stiles,  and  in  due  time  received  from 
Pri<deaa  the  power  bo  executed,  authorizing 
Foster  &  Thomson  to  receive  from  the  United 
States,  or  from  any  o£9cer  or  depositary  there- 
ai,  re^tution  of  the  proceeds  of  the  sale  of  The 
Wien;  and  obtained  a  mandate  from  this  court, 
ud  sent  it,  together  with  a  copy  of  their  au- 
thority, to  the  attorney  of  theUmted  States  for 
the  Southern  District  of  Florida,  requesting  him 
to  see  the  appropriate  decree  entered  and  a  draft 
i^on  the  Assistant  Treasurer  in  New  York  for 
the  payment  of  the  money  to  their  order  trans- 
mitted to  them,  and  also  employed  F.  A.  Dock- 
ny,  an  attorney  in  Florida,  to  aid  them  in  pro- 
auing  the  money  from  the  registry  of  the  court; 
sad  ffld  not,  in  any  of  their  letters  to  the  Dis- 
trict Attorney  or  to  Dockray,  mention  that  any 
other  person  than  Liaird  was  or  pretended  to  be 
the  owner  of  the  fund  in  court. 

Some  of  the  libelants  in  this  case,  having  filed 
s  Hbel  in  that  court  to  recover  for  Uie  wrong 
complained  of  in  the  present  suit,  with  a  prayer 
for  an  attachment  of  the  fimd  in  the  regis^, 
and  an  attachment  having  been  made  accoid- 
iiidT,an  arrangement  was  made  between  Foster 
&  tliomson  and  J.  L.  Ward,  proctor  for  Uie 
libelants,  with  a  view  of  transferring  the  litiga- 
tion to  New  York  for  the  convenience  of  uie 
parties,  and  of  having  the  fund  transmitted  to 
Foster  &  Thomson  in  New  York,  as  authorized 
attmneys  in  fact  of  Laird,  to  be  held  by  them 
kng  enough  to  enable  process  to  be  served  upon 
them  in  Sehalf  of  the  libelants.  IHirsuant  to 
that  airangement,  Dockrev,  acting  under  his 
emplovment  by  Foster  &  Taomson,  appeared  in 
behalf  of  Laird  in  the  libel  filed  against  him  in 
Ftoida,  and  claimed  the  proceeds  of  The  Wren 
in  the  registry  of  that  court,  and  exhibited  the 
mandate  of  this  court;  and  upon  his  motion, 
with  Ward's  consent,  the  attachment  was  dis- 
mined,  and  a  decree  entered,  by  which,  after 
reciting  the  decree  of  this  court  reversing  the 
decree  of  condemnation  and  ordering  the  prop- 
erty to  be  restored  to  the  claimant,  it  was  or- 
doied,  a^udged  and  decreed  that  the  proceeds 
of  The  Wren,after  deducting  costs,  charges  and 
expenses,  and  amounting  to  $81,441.62,  on  de- 
posit with  the  Assistant  Treasurer  of  the  United 
States  at  New  York,  be  paid  to  said  John  Lfurd, 
claimant;  and,  it  appearmg  that  Foster  &  Thom- 
•on  were  his  lawfully  authorized  attorneys,  that 
atkl  proceeds  be  paid  to  them.  That  sum  was 
accordingly  transmitted  to  Foster  &  Thomson, 
and  is  the  matter  in  controversy  in  this  case.  In 
the  course  of  the  negotiations  which  preceded 
that  arrangement.  Ward  was  in  no  manner  given 
to  understand  that  there  was  any  ownership  or 
claim  of  ownership  of  the  fund,  other  than  such 
aa  appeared  on  the  face  of  the  record  and  the 

rrer  of  attorney  filed  with  the  mandate  and, 
point  of  fact,  he  did  not  know  or  have 
any  reason  to  beUeve  that  Foster  &  Thomson 
were  acting  in  any  other  capacity  than  as  at- 
torneys for  Laird  and  Stiles,  representing  their 
several  interests,  as  discloseid  by  the  record  in 
diii  court.  Foster  &  Thomson  never  had  any 
petaooal  communication  with  Laird,  nor  re- 
ceived any  instructions  from  him,  but  were  act- 
See  17  Orra 


ually  employed  by  Prioleau,  and  oommuni- 
cateid  with  ikird  through  him  only. 

The  libelants  requested  the  cirouit  court  to 
make  the  following  conclusions  of  law:  "  1. 
The  Prize  Court  m  Florida  condemjied  The 
Wren  as  enemy  property.  3.  The  Supreme 
Court,in  reversing  that  decree,  decided  that  The 
Wren  was  not  enemy  proper^  but  was  the  prop- 
erty of  John  Laird,  Jr.  8.  The  garnishees,  act- 
ing for  Prioleau,  procured  the  Supreme  Court 
to  make  that  decision.  4.  Prioleau  is  chargeable 
with  notice  of  all  the  proceedings  in  the  Prize 
Court  and  in  the  Supreme  Court.  6.  The  pro- 
ceeds of  The  Wren  m  the  Prize  Court  were  sub- 
ject to  the  attachment  served  up>on  them  in  the 
District  Court  of  Florida  at  the  time  when  the 
consent  of  the  libelants'  proctor  to  the  dissolu- 
tion of  such  attachment  was  obtained.  6.  The 
decision  of  the  Supreme  Court  binds  the  gar- 
nishees herein  and  Prioleau,  and  is  conclusive 
against  them,  and  cannot  be  re-examined  in  this 
suit.  7.  Prioleau  is  estopped  from  denying  in 
this  suit  that  John  Laird,  Jr., was  the  owner  of 
The  Wren  and  of  the  proceeds  thereof  when 
the  same  were  attached  herein.  8.  The  garnish- 
ees are  estopped  from  setting  up  that  these  funds 
in  their  hands  are  not  subject  to  the  attachment 
in  this  suit;  and  also  from  setting  up  tliat  John 
Laird,  Jr.,  was  not  the  owner  thereof,  or  that 
Prioleau  was  the  owner  thereof,  when  the  at- 
tachment herein  was  served." 

The  circuit  court  declined  to  make  the  conclu- 
sions of  law  proposed  by  the  libelants,  and  made 
and  filed  the  following  conclusions  of  law :  "1. 
As  Prioleau  was,  in  fact,  the  owner  of  The  Wren 
at  the  time  of  hercapture,he  was  in  law  the  owner 
of  the  proceeds  in  the  registry  of  the  court  after 
her  sale.  2.  The  sentence  of  acquittal  in  the  prize 
cause  relieved  the  fund  in  court  from  all  claim 
on  the  part  of  the  captors,  and  left  the  owners 
free  to  assert  their  rights  as  against  the  world. 
8.  The  decree  in  the  prize  suit  did  not  adjudge 
the  fund  to  Laird  as  owner,  or  deprive  Prioleau 
of  his  interest.  4.  The  delivery  of  the  fund  to 
Foster  &  Thomson,  as  agents  of  Laird,  placed 
them  in  the  same  situation  in  respect  to  it  that 
would  have  been  occupied  by  Laird  if  it  bad 
been  put  into  his  hands  instead  of  theirs.  6.  As 
Laird  was  not  the  real  but  only  the  apparent 
owner  of  the  fund,  he  would  have  taken  it,  if 
payment  bad  been  made  to  him,in  trust  for  Prio- 
leau. 6.  Foster  <&  Thomson,  as  his  agents,  hold 
it  upon  the  same  trust,  and  are  not  accountable 
to  the  libelants  in  this  action.  7.  The  decree 
of  the  district  court,  requiring  Foster  &  Thom- 
son to  pay  the  fund  into  court,  and  sublecting 
it  ta  the  payment  of  the  amount  found  due  the 
libelants  from  Laird,  was  wrong  and  should  be 
reversed." 

The  circuit  court  allowed  a  bill  of  exceptions 
tendered  by  the  libelants,  in  which  they  ex- 
cepted to  each  of  its  conclusions  of  law,  and  to 
its  refu^  to  make  each  of  the  conclusions  of 
law  proposed  by  them. 

The  hbelants  appealed  from  the  last  decree  of 
the  circuit  court  m  favor  of  the  garnishees;  the 
garnishees  appealed  from  the  earlier  decree  of 
that  court,  dismissing  their  appeal  from  the  first 
order  of  the  district  court  against  them;  and  the 
two  appeals  have  been  argued  together. 

In  a  court  of  admiralty,  as  in  a  court  of  com- 
mon law,  a  process  of  foreign  attachment  is 
auxiliary  ana  incidental  to  the  principal  cause. 
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Second  Rule  of  Practice  in  Admiralty,  8  How.,  and  shall  aim 
Ui.  [Book  XX,  Law.  ed.,  931];  Monro  ▼.  Al-  testify  to  facte 
meiaa,  10  Wheat. ,  478;  AMni  ▼.  DMntegrating  captors  are,  ti 
a>.,lBWaU.,278r86U.8.,X3a.,841].  Neither  producetoth* 
the  principal  defendant  nor  the  garnishees  can  her  master  or 
app»»l  until  after  a  final  decree  a^inst  them,  crew,  to  be  e: 
The  first  decree  a^inst  these  garnishees,  ascer-  interrogatorie: 
taining  their  liability,  was  intsrlocntory  only,  with  or  instn 
and,  if  the  libelants  had  ultimately  failed  to  re-  heard  in  the 
cover  judgment  against  the  principal  defendant  and  if  they  sh 
and  execution  against  the  lamishees,  would  tion  or  for  ac 
have  been  of  no  avail  to  thehbelants,  and  of  no  narily  require 
effect  against  the  garnishees.  The  appeal  of  the  in  preparator 
eamishees  from  tms  interlocutory  onier  of  the  demnation,  an 
district  court  was,  therefore,  rightly  dismissed  the  captors  wi 
by  the  circuit  court,  and  the  order  of  dismissal  troduce  f  urthc 
must  be  aflSrmed.  quittal  and  re 

Upon  the  merits  of  the  case,  as  presented  by  Spinks,  Prize 
the  appeal  of  the  libelants  from  the  final  decree  491;  77k«  Sir 
of  the  circuit  court  in  favor  of  the  garnishees,  [72  IT.  S.,  X^ 
this  court,  after  full  consideration  of  the  elabo-  proof  is  orden 
rate  arguments  of  counsel,  is  satisfied  of  the  cor-  and  upon  sucl 
rectneas  of  that  decree  upon  principle  and  au-  its  discretion 
thority.  It  is  doubtl 

Prize  courts  are  not  instituted  to  determine  Marshall,  in  tl 
civil  and  private  rights,  but  for  the  purpose  of  from  <Asnntn$ 
trying  juaicially  the  lawfulness  of  captures  at  "  The  proceed 
sea,  according  to  the  principles  of  public  inter-  their  sentence 
national  law,  with  the  double  object  cf  pre-  decide  who  ha 
venting  and  redressing  wrongful  captures,  and  livery  to  the  p 
of  justifying  the  rightcul  acts  of  the  captors  in  ant  and  the  i 
the  eyes  of  other  Nations.  The  ordinary  course  both  demand 
of  proceeding  in  prize  causes  is  ill  adapted  to  test."  But  tta 
the  ascertainment  of  controverted  titles  be-  pending  the  ] 
twecn  individuals.  It  is  wholly  different  from  the  possession 
those  which  prevail  in  municipal  courts  of  possession  of 
common  law  or  equity,  in  the  determination  of  and  there  is  n( 
questions  of  propOTty  between  man  and  man.       proves  his  rig! 

In  Lindo  y.  Bodney,  2  Doug.,  613,  614,  Lord  the  possessioi 
Iffansfleld  said:  "  The  end  of  a  prize  court  is,  must  also  pro 
to  suspend  the  pnqierty  till  condemnation;  to  other  persons 
pimish  every  sort  of  misbehavior  in  the  captors;  The  prize  < 
to  restore  instantly,  tdit  letalit  (as  the  books  stranger  todif 
express  it,  and  as  I  have  often  heard  Dr.  Paul  generally  reqt 
ouote),  if,  upon  the  most  summary  examination,  behalf  of  the 
there  don't  appear  a  sufficient  ground;  to  con-  But  the  claim 
demn  finally,  if  the  jgoods  really  are  prize,  of  a  title  to  tl 
against  everybody,  giving  everybody  a  fair  op-  of  having  tha' 
portunity  of  being  heard.  A  captor  may  and  the  Prize  Coi 
must  force  every  person  interested  to  defend,  showing  that 
and  every  person  mterested  mav  force  him  to  entitied  to  coi 
proceed  to  condemn,  without  delay."  prize,  and  to 

From  the  necessity  of  the  case,  and  in  order  case  of  acqui 
to  interrupt  as  litUe  as  may  be  the  exercise  of  case,  the  clain 
the  belligerent  duties  of  the  captors,  or  the  voy-  behalf  of  the 
age  and  trade  of  the  captured  vessel  if  neutral,  master's  oath 
the  proceedings  are  summary.  The  libel  is  ^ed  By  the  prac 
as  soon  as  possible  after  the  prize  has  been  time  of  the  I 
brought  into  a  port  of  the  government  of  the  for  some  years 
captors,  and  does  not  contain  any  allegation  as  put  in  a  gener 
to  titie,  nor  even  set  forth  the  grounds  of  con-  interested,  wll 
demnation,  but  simply  prays  that  the  vessel  <t  Alida,  Mai 
may  be  forfeited  to  the  captors  as  lawful  prize  Id.,  164;  The 
of  war.  The  monition,  issued  and  published  the  report  m 
upon  the  filing  of  the  libel,  summons  tul  persons  Judge  of  the 
interested  to  show  cause  a^ost  the  condemna-  vocate  Gener 
tion  of  theproperty  as  prize  of  war,  and  is  re-  General,  and 
tnmable  within  a  very  few  days;  too  short  a  Murray,  Solic 
time  to  allow  of  actual  notice  to  or  appearance  Mansfield,  wl 
or  TOOof  in  behalf  of  owners  residing  abroad.       answer  to  the! 

The  law  of  Nations  presumes  and  requires  site  mentione 
that  in  time  of  war  every  neutral  vessel  shall  that  it "  must 
have  on  board  papers  showing  her  character,   body,  at  least 
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dM»,  139, 185.  Sir  WilUam  SooU  and  Sir  John 
Nkboll,  in  tbeir  letter  to  iJiief  JvMioe  Jay  when 
Viniater  toBngiand  in  1794,  stating  the  general 
pindpleB  of  proceeding  in  prize  causes  m  Brit- 
lah  ooorts  of  admiralty,  observed  that  those 
principles  oonld  not  be  more  correctly  or  suc- 
dnetly  stated  than  in  an  extract  which  they 
nve  from  that  report,  including  the  passage 
JoM  qooted;  and,  m  describing  the  measures 
which  ou^t  to  be  taken  by  the  neutral  claim- 
tnl,  said:  "  The  master,  correspondent  or  con- 
aol  applies  to  a  proctor,  who  prepares  a  claim, 
npiorted  by  an  affidavit  of  the  cltumant,  stating 
MdSy  to  whom,  as  he  believes,  the  sliip  and 
goods  claimed  belong,  and  tliat  no  enemy  has 
iny  right  or  interest  m  them."  Wheaton,  Ci^>t- 
nm,  811,  814. 

It  has  often  been  said  by  judges  of  high  au- 
tkori^  that  the  claimant  has  the  burden  of 
poring  his  title  to  the  property.  But  In  the 
leading  cases  in  which  this  was  said  there  was 
but  a  aing^  claimant,  and  either,  as  in  Tlie 
WaUi^m  Faciei,  3  C.  Rob.,  77,  87,  and  77m 
BnmM  nugge.  4  C.  Bob.,  90,  92,  the  words 
"sopport  bis  tide  "  were  used  as  equivalent  to 
the  general  expression  ' '  prove  the  neutrality  of 
Ae  proper^;"  Oroudton  v.  Leonard,  4  Cranch, 
4S4,  437;  7%«  Mary,  9  Cranch,  12«,  146;  Story, 
mA,  1  Wheat,  606;  The  Amiable  Jeabdla,  6 
Wheat,  1,  77;  or  else  the  neutral  claimant  as- 
loted  a  title  in  property  appearing  to  have  once 
belonged  to  an  enemy,  as  in  The  BoiaUe  db  Betty, 
%  C.  Rob.,  848,  859;  The  OounUm  cf  Lauder- 
dU», 4 C.  Bob. ,S88;  and  The SogUuie, 2 Bpinks, 
W.,8.  C.,Spinks.  Prize  Cases,  101  And!n7%« 
JfiNia,  11  Moore  (P.  C),  271,  286,  287,  Lord 
OU^Jiuttee  Cockbom,  delivering  thetadgment 
of  himself.  Lord*  Jtutieei  Knight,  Bruce  and 
Timer,  Sir  Edward  Ryan,  Sir  John  Dodson 
and  Jh.  Juetiee  Maule,  reversing  upon  the  facts 
a  decree  of  Dr.  Lushington,  emphatically  de- 
clined to  assent  to  the  application  of  the  rule 
to  a  case  in  which  the  property  appeared  to  be 
neotnl,  tdthoogh  not  diown  to  belong  to  the 
claimant 

Tlie  proceedings  of  a  prize  court  being  tn  rem, 
its  derate,  as  is  now  universally  admitted,  is  con- 
chnive,  against  aU  tiie  world,  as  to  all  matters 
decided  and  within  its  jurisdiction.  WiUiama 
V.  Armroyi,  7  Cranch,  428;  Bradetreet  v.  Nep- 
tvne  In*.  Co.,  8  Sumn.,  600.  But  it  does  not,  as 
(M^JiMUee  Marshall  observed,  "  establish  any 
particular  fact,  without  which  tiie  sentence  may 
have  been  rightfully  pronounced."  If  the  ves- 
*A  is  condemned  as  prize  and  sold  by  order  of 
the  court,  the  decree  of  condemnation  and  sale 
i*  eondnsive  evidence  of  the  lawfulness  of  the 
eaijtare  and  of  the  title  of  the  purchaser.  But 
if,  as  is  Twoal,  it  does  not  state  the  ground  of 
condenmation,  it  is  not  even  conclusive  that  the 
\ymtl  is  enemy's  property,  for  it  may  liave  been 
oentnl  pn^>erty  condmned  for  resisting  a 
seardi,  or  attempting  to  enter  a  blockaded  port; 
and,  "of  consequence,  this  sentence,  being  only 
eoochiriTe  of  its  own  correctness,  leaves  the  fact 
of  jeal  title  open  to  investigation.''  Haley  v. 
AoMtdk,  3  Cranch,  458,  488. 

So  a  decree  of  acquittal  and  restitution  con- 
dnalTdy  determines  as  to  all  the  world  that  the 
vokI  is  not  lawful  prize  of  war.  The  Apotton, 
*  Wheat,  862;  Magoun  v.  In*.  Co.,  1  Story,  167. 
Bat,  as  it  operates  in  rem,  it  is  not  invalidated 
by  Oe  fact  that  pending  the  proceedings  the  sole 
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claimant  has  died  and  his  repteeentatives  have 
not  been  made  parties.  PenhaUovi  v,  Doane,  3 
DalL,  64,  86,  91;  Story,  note,  2  Wheat  App., 
68;  8  Phillim.  Inter.  L.,  sec.  492.  It  does  not 
establish  the  title  of  any  particular  person,  un* 
less  conflicting  claims  are  presented  to  the  court 
and  passed  upon.  In  PenhaUovi  v.  Doane,  Mr. 
Jtittue  Iredell  said:  "  In  case  of  a  bona  fde 
claim,  it  may  appear  to  l>e  good  by  the  proofs 
ofleied  to  the  court,  but  another  person  living 
at  a  distance  may  have  a  superior  claim  which 
he  has  no  opportunity  to  exhibit  It  is  true,  a 
general  monition  issues  and  tliis  is  considered 
notice  to  all  the  world,  but  though  this  be  the 
construction  of  the  law  from  the  necessity  of  the 
case,  it  would  be  absurd  to  infer  in  fact  tliat  all 
the  world  had  actual  notice  and,  therefore,  no 
superior  claimant  to  the  one  before  the  court 
could  possibly  exist"    8  Dall.,  91. 

When  no  other  person  interposes  a  claim,.res- 
titution  of  ship  or  goods  is  ordmarily  decreed  to 
the  master  as  representing  the  interests  of  all  con- 
cerned, or  to  the  person  who  by  the  ship's  papers 
or  by  the  masters  oath  appears  to  be  the  owner. 
As  said  by  Mr.  Juetiee  Story,  and  rq>eated  by 
Sir  Robert  Phillimore,  "  The  property,  upon 
a  decree  of  restitution,  may  be  delivered  to  the 
master  as  agent  of  the  shipper,  for  in  such  case 
the  master  is  agent  of  the  shipper,  and  is  answer- 
able to  him."  2  Wheat  App.,  70;  8  Phillim. 
Inter.  L.,  sec.  496.  See,  Letter  of  Sir  William 
Scott  and  Sir  John  NichoU  to  (7At{f  </v«tic«  Jay, 
above  cited;  and  Bote  v.  Himely,  4  Cianch,  241, 
277,  in  which  Chi^  Jiutice  Marshall  said: 
"  Those  on  board  a  vessel  are  supposed  to  rep- 
resent all  who  are  interested  in  it;  and  if  placed 
in  a  situation  which  requires  them  to  take  notice 
of  any  proceedings  against  a  vessel  and  car^, 
and  enables  them  to  assert  the  rights  of  the  m- 
terested,  the  cause  is  considered  as  being  prop- 
erly heard,  and  all  concerned  are  parties  to  it" 

Even  when  conflicting  claims  of  title  are  put 
in,  the  prize  court  will  not  ordinarily  determine 
between  them,  unless  one  of  the  claimants  is  a 
citizen  of  its  own  country. 

Thus,  in  a  case  in  which  an  American  vessd 
was  taken  by  the  Danes  and  captured  from  them 
b^_  an  English  sliip  of  war  and  brought  into  the 
High  Court  of  Admiralty  as  prize,  the  master 
mtSe  affidavit  Uiat  he  had  previously  sold  her, 
under  the  pressure  of  necessity,  by  reason  of  in- 
juries from  perils  of  the  sea,  to  one  Omsby,  an 
American,  from  whom  the  Danes  took  her;  and 
separate  claims  were  presented  in  behalf  of 
Ormsby  and  of  Coit  and  Edwards,  also  Ameri- 
cans, who  were  admitted  to  be  the  original  own- 
ers and  whose  names  appeare4  as  such  in  the 
register  and  other  papers  of  the  ship;  Sir  Will- 
iam Scott,  after  observing  upon  the  circum- 
stances attending  the  sale  by  the  master,  said: 
"  But  the  court  u  not  called  upon  to  determine 
upon  the  validity  of  the  title,  which  may  be  mat- 
ter of  discuasion  hereafter  in  the  American 
courts.  It  is  only  required  to  give  possession." 
"  The  ship's  register  and  all  the  papers  point  to 
Coit  and  Edwards  as  the  owners  of  the  vessel, 
and  I  have  no  hesitation  in  restoring  the  posses- 
sion to  them."  "  I,  therefore,  restore  the  pos- 
session of  the  vessel  to  the  persons  appearing  by 
the  register  and  ship's  papeis  to  be  the  owners, 
without  prejudice  to  such  rights  as  Mr.  Orms- 
by, or  any  other  persons,  may  have  acquired  by 
purchase,  or  otherwise  as  shall  appear  to  the 
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proper  court  of  Justice  in  America."  T^eFbnny  references  ii 

a  Elmira,  Ildw.  Adm.,  117,  130,  121.  thii  court,  a 

In  Ths  Lilla,  2  Sprague,  177,  affirmed  onap-  JutHeeStis 

peal,  3  Cliff.,  109,  an  American  Tessel  owned  tion  whethe 

by  Maxwell,  a  citizen  and  resident  of  Maine,  was  of  other  per 

taken  by  a  confederate  privateer  and  carried  in  the  deten 

into  Charleston,  Sonth  Carolina,  and  there  con-  sue,  whethe 

demned  and  sold  by  a  tribunal,  acting  under  the  erty  and,  th 

assumed  authori^  of  the  Confederate  States,  to  Wall.,  683  [" 

persons  who  took  her  to  England,  where  she  ciee  of  the  6 

was  registered  in  the  name  of  one  Bushby,  after  mandate  of 

which  she  was  captured  on  the  high  seas  and  with  ordered 

brought  in  by  a  United  States  gunboat.  Claims  person  appe 

were  presented  by  Maxwell  and  by  Bushby,  and  papers,  and 

after  hearing  counsel  in  behalf  of  each  clannant,  and  bdief  o 

as  well  as  of  the  captors,  the  court  decided  put  in  by  hi 

against  the  claim  of  Bushby,  and  ordered  the  nor  the  sube 

vessel  to  be  restored  to  Maxwell,  on  condition  determined, 

of  payment  of  salvage  to  the  recaptors.  But  the  tion  of  title 

opinion  of  Judge  Sprague  shows  that  jurisdic-  other  peraoi 

tion  over  the  question  of  title  was  exercised  only  nor  oonteste 

to  protect  the  ri^ts  of  one  of  our  own  citizens  The  libels 

against  foreigners,  to  property  in  the  possession  sonally,  and 

of  the  court,  and  that  if  the  question  of  owner-  garnishees, . 

ship  were  wholly  between  foreigners,  the  court  fund  in  the 

might  refuse  to  decide  it.    2  Sprague,  187.  Laird.    The 

As  incidental  to  the  question  of  the  lawfulness  or  of  the  ga 

of  the  capture,  prize  courts  have,  doubtless,  ju-  tops  the  gar. 

rlsdiction  to  determine  the  liability  of  the  cap-  the  libeluits 

tors  for  damages,expen8e8  and  costs,  occasioned  edge  of  the  ' 

by  their  own  wrongful  acts,  or  by  the  fault  of  cree  of  cond 

those  in  charge  of  the  prize  while  in  their  cus-  sel  under  th 

tody.     Le  Caux  v.  Eden,  3  Doug.,  594,  610;  Tfie  cuted  the  at 

Siren,  7  Wall.,  152  [74  U.  8.,  XIX.,  129];  1  name  and  b; 

Kent,  Com. ,  359.  But  the  learning  and  research  feet  Frioleai 

of  counsel  have  failed  to  furnish  a  single  case,  terest  might 

where  there  was  but  one  claimant  of  property  issue  in  &e 

libeled  as  prize  of  war,  in  which  a  prize  court  of  estoppel, 

has  undertaken  to  pass  upon  the  validity  of  his  the  United  ! 

title  as  against  other  persons,  or  in  which  its  de-  Laird  or  La 

cree  has  oeen  set  up  in  a  subsequent  suit  as  an  or  have  acte 

adjudication  of  that  title  as  between  him  and  between  La 

them.  The  gamish 

All  the  proceedings  in  the  case  of  The  Wren  and  of  Prio 

were  according  to  the  usual  practice  in  prize  name  of  La: 

causes.    The  libel  was  filed  within  three  oiays,  no  estoppel, 

and  the  monition  was  returnable,  and  the  hear-  belants  lail' 

ing  upon  the  evidence  in  preparatorio  had,  witii-  Laird,  and  i 

in  fourteen  days,  after  the  capture.    The  only  tachment. 

claim  put  in  was  by  the  master,  under  oath.  This  case 

stating  positively  that  he  was  the  master  and  as  er,  if  Priole 

such  lawful  bailee  of  the  vessel,  and  claimed  her  afSrmative 

for  the  owner.    The  further  statement  in  the  libelants,  h< 

claim  that  Laird  and  no  other  person  'was  the  suchapositi 

true  and  bonajide  owner  of  the  vessel,  was  only  from  the  pr 

upon  information  and  belief,  and  reference  to  and  of  his  I 

her  register  in  the  possession  of  the  court.  That  creed  to  La 

register  was  dated  at  Liverpool  six  months  be-  assist  him,  i 

fore,  showed  Laird  to  have  been  the  owner,  and  ton  v.  De  M 

had  at  its  foot  a  memorandum  stating  that  by  Lwreei  a 
the  Merchant  Shipping  Act,  1854  (St.  17  &  18 

Vict. ,  ch.  104),  it  was  not  a  document  of  title,and  Jfr.  Jugti 

did  not  necessarily  contain  notice  of  all  changes  case,  and  t< 

of  ownership.  The  court  ordered  further  proof  True  copy, 

from  certain  witnesses  on  specified  interrogato-  Jam* 

ries  to  be  taken  forth  with;  and,  after  a  final  near-  * 
Ing  upon  the  whole  evidence,  announced,  witli- 
in  twenty-two  days  from  the  filing  of  the  libel, 
its  decree  of  condemnation,  whidi  was  after- 
wards entered  in  form. 

The  decree  of  this  court,  on  appeal,  merely 
reversed  the  decree  of  condemnation  and  direct- 
ed the  vessel  to  be  restored  to  the  claimant.  The 
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JAMES  D.  RUSSELL  bt  ai^,  Appt$., 

V. 

ASM  R.  ALLEN,  Exrx. ,  and  WILLIAM  R. 
ALLEK  ET  AL.,  Exra.  of  Thoicab  At.t.kn, 
Deoeawd. 

(See  S.  C,  17  Otto,  168-173.) 
Charitable  gift,  when  valid, 

"WIDlun  Buaaell,  of  St.  Louis,  "  for  the  purpose 
of  faundlnK  an  Institutloii  for  the  education  of 
niith  In  &.  liOUfei  County,  MisHuuri,"  grranted 
■Hidi  and  peraonal  property  in  Arkansas  t<i  John 
S.  Homer  and  hit  suooewoiB,  in  trust  "f  r  the 
me  and  benefit  of  the  Ruwell  Institute  of  St. 
LouK  MiMourl,"  with  dlrecttons  to  the  grantee 
toaU  them,  and  to  account  for  tind  pa}' over  the 
I«ocee(l»"to  Thomas  Allen,  President  of  the  Uonrd 
oflhilteeBOf  theaald  Kus^ell  Institute  at  St.  Louis, 
Unnil,"  whcae  leoeipt  should  be  n  full  diwimife 
totba  fiantee.  Held,  that  this  vra»  a  charitable  g^ilt, 
nUd  against  the  donor's  heirs  and  next  of  kin,  al- 
ttioorh  the  inetltutioii  was  neither  established  nor 
Ineuipotated  In  the  lifetime  of  the  donor  or  of 


[No.  61.] 
Jjgutd  Oct.  SB,  1S8S.        Decided  Mar.  6, 1883. 

1 PPEAL  from  the  Circuit  Court  of  the  United 
xL   States  for  the  Eastern  District  of  Missouri. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  appellants,  as  heirs  of  William  Rua- 
lell,  deceasea,  to  have  a  certain  trust,  created 
by  the  said  WDliam  Russell  by  certain  instru- 
Bients  executed  by  him  before  his  death  for 
the  purpose  of  founding  an  educational  insti- 
tution in  St.  Louis,  declared  invalid,  and  to 
wtiblish  in  Ueu  thereof  a  trust  in  favor  of  the 
heirs  of  the  said  William  Russell,  and  for  an 
•ccount. 

Hie  court  below  having  sustained  a  general 
demurrer  and  dismissed  the  bill,  the  complain- 
aats  appealed  to  this  court. 

The  facts  of  the  case  are  fully  stated  by  the 
coait 

itsMn.'WlUlajn Brown  and  W.M.8jpringer, 
for  appellants  : 

Tbere  muat  be  a  donee  capable  of  administer- 
ing the  fund  in  accordance  with  the  intention  of 
the  donor. 

Beekman  v.  Bontor,  28  N.  Y.,  299 ;  Andrew  v. 
S.  T.  Bib.  Soe.,  4  Sandf.,  156. 

This  was  conceded  in  Vidai  v.  Oirard,  2  How. , 
127 ;  Chamber*  v.  St.  Louie,  20  Mo. ,  543. 

This  defect  cannot  be  remedied  by  a  Court  of 
Chancery  in  this  country. 

TfWfe  V.  J'Uk,22  Conn.,  58, 54,  and  cases  there 
died ;  LePage  v.  MeNamara,  5  Iowa,  124 ;  An- 
*»•» V.  New  Tvrk  Bib.  Soe.,  4  Sandf.,  156 ;  TTiB- 
tMM  T.  WiUiami,  8  N.  Y.,  527  ;  Fontain  v.  Ba- 
ttel. 17  How.,  882  (58  U.  S.,  XV.,  85). 

In  the  following  cases  the  trust  has  been  held 
invalid  because  of  uncertainty  of  the  cliaritable 
ne. 

WkiU  ▼.  FUk,  22  Conn.,  50-64 ;  Tnuteei  Bap. 
Atu.  T.  Bart,  4  Wheat.,  1 ;  Orime*  v.  Harmon, 
SS  Ind.,  198  ;  LePage  v.  McNamara,  6  Iowa., 
124 ;  Wheeler  v.  SmWi,  9  How.,  55  ;  Ou>«n»  v. 
Mm.  Soe,,  UN.  Y., 887 ;  Wiaiam* v.  WiUiam*, 
8  N.  Y.,  527  ;  Fbntain  v.  Batenal  (nipra) ;  WH- 

*Bead  note  by  Jtfr.  Justice  Qrjlt. 

Sorm. — What  U  a  eharlty ;  bequeits  vcMd  /or  eliart- 
loMe  purpoan  and  those  not.  See  note  to  Vldall  v, 
Olisid'i  £5^.  43  IT.  S.  (2  How.),  127. 
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derman  v.  BeUHmore,  8  Md.,  661 ;  DaAid  v. 
Atty-Gen,,  5  Har.  &  J.,  892. 

In  cases  which  have  been  upheld,  a  discretion 
with  power  was  ^ven  to  some  one  to  bring  the 
trustee  or  donee  into  existence,  or  the  use  was 
so  clearly  defined  as  to  be  capable  of  being  spe- 
ciflciJly  executed  by  a  Court  of  Chancery. 

Ould  V.  Wadi.  Eosp.,  95  U.  S.,  808  (XXTV., 
450) ;  InglU  v.  SaHrni  Snug  Mar.,  8  Pet.,  99. 

The  Statute  of  43  Elizabeth  is  not  suited  to 
our  condition  of  society,  or  institutions. 

WiUianu  v.  WiUiame,  8  N.  Y.,  546  ;  Incorpo- 
rated Soe,  V.  Biehardt,  1  Dm.  &  War.,  801 ;  (S. 
C.)  4  It.  Eq.,  177;  Ould  v.  Hoepitai  {supra); 
Cfujunben  v.  St  Louit,  29  Mo.,  543. 

Metsrt.  Chester  H.  Krom  and  W.  R.  Don- 
atdton,  for  appellees : 

A  trust  for  educational  purposes  is  a  charity 
in  a  legal  sense. 

P&riny.  Cor<y, 24 How., 466  (66 U.S., XVL, 
701). 

The  education  of  youth  was  a  charitable  use 
under  the  express  terms  of  the  Statute  of  43 
Elizabeth,  ch.  4. 

The  English  statute  is  in  force,  both  in  Ar- 
kansas and  Missouri,  each  having  adopted  the 
common  law. 

Wag.  Stat.,  886,  sec.  1 ;  Gueit  v.  Farlea,  19 
Mo.,  147  ;  Gantt,  Dig.  Axk.  Stat.,  sec.  772. 

The  later  decisions,  however,  have  exploded 
the  doctrine  that  equity  jurisdiction  was  at  all 
dependent  upon  that  statute.  

Ovid  V.  Hoipital,  95  U.  8.,  308  (XXIV.,  450); 
Vidai  V.  PhUa.,  2  How.,  128 :  i^bnfatn  v.  Rate- 
nai,  17  How.,  879  (58  U.  8.,  XV.,  92) ;  Sehmidi 
V.  Hett,  60  Mo.,  595  ;  2  Story,  Eq.  Jur.,  sec. 
1187. 

"  A  devise  to  a  corporation  to  be  created  by 
the  Le^latiue  is  good  as  an  executoij  devise. 
A  distmction  is  taken  between  a  devise  in 
prtnenti  to  one  incapable,  and  a  devise  in  fu- 
turo,  to  an  ariiflcial  being  to  be  created  and 
enabled  to  take." 

OiUd  V.  Hoipitai  {tuprtt);  Inglit  v.  Sailor^  Snug 
Ear. ,  8  Pet ,  99 ;  Pawlet  v.  Clark,  9  Oranch,  292 ; 
Vidai  V.  Oirard,  2  How.,  197 ;  UninerHty  v.  /»• 
diana,  14  How.,  268 ;  Beatty  v.  EurU,  2  Pet., 
566. 

"  It  is  immaterial  whether  the  person  to  take 
be  in  ette  or  not  ♦  »  •  or  now  uncertain 
the  objects  may  be,  provided  there  be  a  discre- 
tionary power  vestal  anywhere  over  the  ap- 
plication of  the  testator's  boimty  to  those  ob- 
jects." 

Witman  v.  Lex,  17  Serg.  &  R.,  68 ;  2  Story, 
Eq.  Jur.,  sees.  1165-6  and  cases  cited  ;  Adams, 
Eq.,  p.  66 ;  Schmidt  v.  Eeis,  60  Mo.,  595  ;  Ang. 
&  Ames,  Corp.,  sec.  184. 

Mr.  Justice  OrwLy  delivered  the  opinion  of 
the  court : 

This  is  a  bill  in  equity,  filed  on  the  16th  of 
April,  1878,  by  two  of  the  heirs  at  law  and  next 
of  kin  of  William  Russell,  of  St.  Louis,  against 
Thomas  Allen,  to  establish  a  trust  in  favor  of 
Russell's  heirs  at  law  and  next  of  kin,  and  for 
an  account. 

The  bill  alleges  that  on  the  19th  of  July,  1866, 
WiUiam  Russell  and  John  S.  Homer  executed 
four  indentures  of  trust,  by  each  of  which  Rtis- 
sell,  in  consideration  of  $1  paid,  "  And  for  di- 
vers other  good  and  valuable  considerations,  but 
I  chiefly  for  die  purpose  of  f otmding  an  institu- 
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tion  for  the  education  of  youth  in  St  Louis 
County,  Missouri,"  granted  and  conveyed  to 
Homer,  his  executors  and  administrators  or 
successors,  in  trust  forever,  certain  lands  and 
personal  property  in  the  State  of  Arkansas,  to 
have  ud  to  hold  the  same  unto  him,  his  ez- 
ecutoiB,  administrators  and  successors,  in  trust 
"  To  and  for  the  following  uses  and  purposes, 
to  vit :  the  said  property  is  conveyed  for  the 
use  and  benefit  of  the  Riissell  Institute  of  St. 
Louis,  Missouri ; "  and  empowered  and  directed 
him  and  them  to  sell  the  same  as  soon  as  con- 
veniently might  l>e,  and  to  account  for  and  pay 
over  the  proceeds  yearly  or  oftener,  deductmg 
the  reasonable  expenses  of  executing  the  trust, 
"  To  Thomas  Allen,  President  of  the  Board  of 
Trustees  of  the  said  Russell  Institute  at  St. 
Louis,  Missouri,  and  his  receipt  therefor  shall 
be  a  full  discharge  of  the  said  party  of  the  sec- 
ond part  for  the  amount  so  paid  and  the  applica- 
tion thereof  ; "  and  Homers  trust  to  be  brought 
to  a  close  and  the  net  proceeds  paid  over  as 
soon  as  conveniently  might  be,  and  if  not  con- 
cluded within  ten  years,  the  proper^  remain- 
ing undisposed  of  to  be  sold  by  pubhc  auction 
and  the  proceeds  paid  over  as  before  required. 
In  each  of  the  four  indentiues,  reference  was 
made  to  the  three  others,  and  it  was  "  Declared 
that  all  of  said  conveyances,  including  this,  are 
made  to  one  and  the  same  person  for  one  and 
the  same  use  and  purpose,  and  tltat  t'ue  same 
are  and  are  to  be  deemed  and  taken  and  ac- 
counted for  as  one  trust,  according  to  the  con- 
ditions of  the  deeds  respectivelv,  it  having  been 
intended  by  said  deeds  and  this  present  one  to 
convey  all  of  the  remaining  property  of  the 
said  William  Russell  in  the  said  State  of  Ar- 
kansas to  the  said  party  of  the  second  rairt,  to 
and  for  the  use  and  benefit  of  the  said  Russell 
Institute  of  St.  Louis,  MfasourL"  After  this 
clause,  in  one  of  the  indentures,  were  added 
the  words  "  represented  by  their  president  as 
aforesaid."  Each  indenture  contained  a  cove- 
nant by  Homer ' '  faithfully  to  perform  the  trust 
hereby  created." 

The  bill  further  alleges  that  Homer,  in  the 
execution  of  his  trust,  has  converted  a  large 
portion  of  the  property  into  money ;  has  paid 
over  to  Allen  the  sum  of  about  $50,000  ;  and 
has  conveyed  and  transferred  to  Allen  the  prop- 
erty remaining  unsold,  and  that  Allen  holos 
and  controls  the  whole  fund,  and  has  never  ap- 
pUed  to  any  court  for  aid  in  the  disposition  and 
application  thereof,  and  has  in  no  way  used  or 
recognized  the  f imd  as  held  by  him  in  trust  for 
the  uses  declared  by  Russell. 

The  bill  further  alleges  that  there  was  not  at 
the  time  of  the  execution  of  the  indentures 
aforesaid,  nor  before  or  since,  any  such  educa- 
tional institution  as  was  ref  en«d  to  therein ;  that 
at  the  time  of  such  execution  Russell  was,  from 
paralysis,infirm  in  body  and  weak  in  mind;  and 
that, while  he  then  manifeetlv  proposed  tofound 
such  an  institution,  yet  in  his  increasing  inca- 
pacity of  body  and  mind  during  the  short  peri- 
od that  intervened  between  that  time  and  his 
death,  he  failed  to  accomplish  his  philanthropic 
purpose;  that  he  died  in  1856,  without  ever  hav- 
ing founded  such  an  institution,  or  delegated  to 
Homer  or  to  Allen,  or  to  any  other  person  or 
corporation,  authority  to  oreanize  a  Russell  In- 
stitute, and  that  no  such  authority  has  hitherto 
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been  exercised  or  claimed  by  any  person  or  cor- 
poration, and  there  is  and  has  been  no  donee 
capable  of  receiving,  holding  and  adminiateiii^ 
the  trust  fund  created  by  the  indentures;  tiiat 
the  beneficiaries  of  the  trust,  so  far  as  can  be  de- 
termined by  the  terms  of  the  indentures,  are  un- 
certain and  indefinite,  and  the  trust  is  invalid; 
and,  there  being  no  debts  outstanding  against 
Rusisell's  estate,  the  trust  fund  belongs  to  his 
next  of  kin. 

To  this  bill,  Allen  filed  a  general  demurrer, 
which  was  sustained  and  the  bill  dismissed. 
[ButiOl  V.  Mien],  S  DiU.,  285.  The  plaintiffs 
appealed  to  this  court.  Pending  the  appeal, 
Allen  has  died,  and  his  executors  have  beoi 
made  parties  in  his  stead. 

The  deeds  of  gift  state  that  thej  are  made 
"Chiefly  for  the  purpose  of  founding  an  insti- 
tution for  the  education  of  youth  in  St.  Louis 
County,  Missouri ;"  they  convey  the  property  to 
Homer  and  his  successors  in  trust  "For  the  use 
and  benefit  of  the  Russell  Institute  of  St.  Louis, 
Missouri;"  they  direct  him  to  sell  the  property 
and  account  for  and  pay  over  the  proceieds  "To 
Thomas  Allen,Pre8ident  of  the  Board  of  Trust- 
ees of  the  said  Russell  Institute  of  St.  Louis, 
Missouri,"  whose  receipt  shall  be  a  full  dis- 
charge of  Homer  ;  and  they  end  by  declaring 
that  all  these  conveyances  shall  be  deemed  taken 
and  accoimted  for  as  one  trust,and  that  it  is  the 
intention  of  the  donor  to  convey  the  property 
included  in  aU  of  them  "to  and  for  the  boieflt 
of  the  said  Russell  Institute  of  St.  Louis,  Mis- 
souri," to  which  one  of  the  deeds  adds  "repre- 
sented by  their  president  as  aforesaid." 

The  donor  thus  clearly  manifests  his  purpose 
to  found  an  institution  for  the  education  of 
youth  in  St.  Louis,  to  be  called  by  his  name ; 
and  he  executes  this  purpose  by  conveying  the 
property  to  Homer  in  trust,  to  hold  and  convert 
Into  monev  and  pay  that  money  to  the  of&cen 
of  the  institute  when  incorporated  and  a  bofod 
of  trustees  appo  nted.  The  direction  to  pay  the 
money  to  Allen,  as  president  of  the  board  of 
trustees,  and  the  mention,  at  the  close  of  one 
of  the  deeds,  of  the  institute  as  represented  ty 
its  president  as  aforesaid,  clearly  show  tiiat 
the  fund  is  not  to  be  paid  to  Allen  LadividuaDy ; 
and  while  they  imply  the  donor's  wish  that  Al- 
len should  be  the  first  president  of  the  board  of 
tmstees  of  the  institute,  they  do  not  make  his 
appointment  to  and  acceptance  of  that  office  a 
condition  of  the  validity  of  the  gift  or  of  the 
carrying  out  of  the  donor's  charitable  purpose. 
The  terms  of  the  deeds  clearly  show  that  the 
donor  did  not  contemplate  or  mtend  doing  any 
further  act  to  perfect  his  gift.  It  is  not  pro- 
tended that  the  allegations  in  the  bill  as  to  his 
weakness  of  body  and  mind  amount  to  an  alle- 
gation of  insanity,  and  they  are  irrelevant  and 
immataial. 

The  principal  grounds  upon  which  the  idaint- 
iffs  seek  to  maintain  their  bill  are  that  the  deeds 
create  a  perpetuity  ;  that  the  uses  declared  are 
not  charitalde;  and  that,  if  the  uses  are  charit»- 
ble,  there  are  no  ascertained  beneficiaries  and 
no  donee  capable  of  assuming  and  administer- 
ing the  trust,  and  the  uses  are  too  indefinite  to 
be  specifically  executed  by  a  court  at  chancery. 
But  these  positions,  as  applied  to  the  facts  at 
the  case,  are  inconsistent  with  the  fandainent- 
al  principles  of  the  law  oS  charitable  nsea,  aa 
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By  the  law  of  England  from  before  tlie  Stat- 
ute of  48  ISiz.  ,ch.  4,  and  by  the  law  of  this  coun- 
(TT  at  the  present  day  (except  in  those  States  in 
wudk  it  has  been  restricted  by  statute  or  judi- 
cial decision,  as  in  Viiviiua,  Maryland  and, 
more  recendy,  in  New  York),  trusts  for  public 
diaritable  purposes  are  upheld  under  cutnun- 
itances  under  which  private  trusts  would  fail. 
Bdns  for  objects  oi  permanent  interest  and 
beomt  to  the  public,  they  may  be  perpetual  in 
thdr  duration,  and  are  not  within  the  rule 
a^siiut  perpetuities ;  and  the  instruments  cre- 
sting them  should  be  so  construed  as  to  give 
tlum  effect  if  possible,  and  to  carry  out  the  gen- 
enl  iittenticm  of  the  donor,  when  clearly  mani- 
feMed,  even  if  the  particular  form  or  manner 
pointed  out  by  him  cannot  be  followed.  They 
may  and,  indeed,  must  be  for  the  benefit  of  an 
iwttAnite  number  of  persons;  for  if  all  the  ben- 
eidaiiet  are  personally  designated,  the  trust 
bAs  the  ewential  element  of  indefiniteness, 
wliich  is  one  characteristic  of  a  legal  charity. 
If  the  founder  describes  the  general  nature  of 
the  charitaUe  trust,  he  may  leave  the  details  of 
its  a&ninistration  to  be  settled  by  trustees  un- 
der the  superintendence  of  a  court  of  chancery; 
tod  an  omiarion  to  name  trustees,  or  the  death 
or  dedination  of  the  trustees  named,  wiU  not 
defeat  the  trust,  but  the  court  will  appoint  new 
trmtees  in  their  stead. 

The  previous  adiudications  of  this  court  upon 
flie  sotnect  of  charitable  uses,  go  far  towards  de- 
letminmg  die  question  presented  in  this  case. 
As  the  extent  and  effect  of  these  adiudications 
have  hardly  been  appreciated,it  will  be  conven- 
ient to  state  the  substance  of  them. 

The  case  of  BapUtt  Atto.  v.  Hart,  4  Wheat., 
1,  in  which  a  bequest  by  a  citizen  of  Virginia 
"  To  the  Baptist  Association  that  for  ordinary 
Beets  at  Philadelphia  annually,"  as  a  "  perx>et- 
nal  fond  for  the  education  of  youths  of  the 
Baptist  denomination  who  shall  appear  prom- 
iau  for  the  ministry,"  was  declared  void,  was 
decued  upon  an  imperfect  survey  of  the  early 
Bngiirii  authorities,  and  upon  the  theory  that 
the  Kngjish  law  of  charitable  usee,  which,  it 
was  admitted,  would  sustain  the  bequest,  had 
its  <s%in  in  the  Statute  of  Elizabeth,  which 
lud  been  repealed  in  Virginia.  That  theory  has 
■noe,  npon  a  more  thorough  examination  of 
the  precedents,  been  clearly  shown  to  be  erro- 
aeaos.  Vidal  ▼.  Girard,  3  How.,  127;  Penn 
V.  Owi^.ai  How.,  465  [65  U.  8.,  XVI.,  701]; 
(Mi  T.  Wathington  Hotpital,  95  U.  8..  8(» 

S3V.,  450].  And  the  only  cases  in  which 
ooart  has  followed  the  decision  in  Baptist 
Am».  t.  Mart,  have,  like  it,  arisen  in  the  State 
of  Yif^^nia,  by  the  decisions  of  whose  highest 
covt  ebaiities,  except  in  certain  cases  specified 
bf  Matote,  are  not  upheld  to  any  greater  ex- 
tent than  other  trusts.  WheOer  v.  8mi^,  9 
How.,  56;  Kain  v.  Qibboney.  101  U.  8.,  862 
[XXV.,  818]. 

Ea  Aisttr  V.  Enrtt,  2  Pet.,  566,  the  owners  of 
a  bact  of  hnd,  aftarwards  part  of  Georgetown, 
laid  It  oaX  as  a  town,  and  made  and  recorded 
a  plan  of  it,  marking  one  lot  as  "  for  the  Lu- 
tteao  caaurch;"  and  the  Lutherans  of  the 
town,  a  vidnntaiy  society  not  incorporated, 
erected  and  used  a  building  upon  this  lot  as  a 
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church  for  public  worship,  and  fenced  in  and 
used  the  land  as  a  churchyard,  for  the  burial 
of  others  as  well  as  of  Lutherans,  for  fifty 
years.  Upon  these  facts,  it  was  held  that  the 
Bill  df  Rights  of  Maryland,  afBrmlng  the  valid- 
ity of  any  sale,  gift,  lease  or  devise  of  land,not 
exceeding  two  acres,  for  a  church  and  burying 
ground,  recognized,  to  this  extent  at  least,  the 
doctrine  of  charitable  U8es,under  which  nospe- 
ciflc  grantee  or  trustee  was  necessary;  that.th^ 
land  had  been  dedicated  to  a  chmtable  nnd 
pious  use,  beneficial  to  the  inhabitants  general- 
Ir,  which  might  at  all  times  have  been  enforced 
through  the  mtervention  of  the  government  as 
parempatria,  by  its  Attorney -wneral  or  other 
law  officer;  and  that  a  committee  of  the  society 
might  maintain  a  bill  in  equity  to  restrain  by 
injunction  the  heirs  of  the  original  owners 
from  disturbing  that  use. 

In  Inglii  v.  Sailorf  Snug  Harbor,  8  Pet.,  99, 
a  citizen  of  New  York  devised  land  to  the 
Chancellor  of  the  State,  the  Mayor  of  the  Ci^, 
and  others,  designating  them  all  by  their  offi- 
cial titles  only,  and  to  their  respecnve  succes- 
sors, in  trust  out  of  the  rents  and  profits  to 
build  a  hospital  for  aged,  decrepid  and  worn 
out  sailors,  as  soon  as  the  trustees  should  judge 
that  the  proceeds  would  support  fifty  such  am- 
ors,  and  to  maintain  the  hospital  and  support 
sailors  therein  forever;  and  further  declared  it 
to  be  his  will  and  intention,  that  if  this  could 
not  be  legally  done  without  an  Act  of  incorpo- 
ration, the  trustees  should  apply  to  the  Legis- 
lature for  such  an  Act,  and  that  the  property 
should,  at  all  events,  be  forever  appropriated  to 
the  above  uses  and  purposes.  An  Act  incorpo- 
rating the  trustees  was  passed  and  the  hospital 
was  established.  A  majority  of  the  court  held 
that  the  trustees  took  personally  and  not  in 
their  official  capacities,  and  that  upon  their  in- 
corporation the  legal  title  vested  by  way  of  ex- 
ecutory devise  in  the  corporation  as  agdnst  the 
heirs  at  law;  and  the  dissenting  Judges  differed 
only  as  to  the  leg^  title,  and  not  as  to  the  va- 
lidity of  the  charitable  trust. 

In  McDonogh  v.  Jfurdoefi,  15  How.,  867,  a 
citizen  of  Lotdsiana,  declaring  his  chief  object 
to  be  the  education  of  the  poor  of  tiie  Cities  of 
New  Orleans  and  Baltimore,  made  a  devise  and 
bequest  to  the  two  cities,  one  half  to  each,  the 
income  to  be  applied  by  boards  of  managers, 
who  should  be  appointed  by  either  city,  but 
whose  powers  and  duties  he  defined,  and  who 
should  obtain  acts  of  incorporation,  if  neces- 
sary, for  the  education  of  the  poor  and  other 
chwitable  purposes,  in  various  ways  specified. 
And  in  case  the  two  cities  should  comUne  to- 
gether and  knowingly  and  wiUfully  violate  the 
conditions,  then  he  gave  the  whole  property  to 
the  States  of  Louisiana  and  Maryland,  m  equal 
halves  "  for  the  purpose  of  educating  the  poor 
of  said  States  under  such  a  general  system  of 
education  as  their  respective  Legislatures  shall 
establish  by  law."  The  court  held  that  the  de- 
vise to  the  cities  was  valid,  and  that  the  testa- 
tor's directions  as  to  the  management  of  the  in- 
come "  must  be  regarded  as  subsidiary  to  the 
general  objects  of  his  will,  and  whether  legal 
and  practicable,  or  otherwise,  can  exert  no  In- 
fluence oyer  the  question  of  its  validity; "  and 
expressed  tiie  omnion  that  the  failure  of  the 
devise  to  the  cities  would  not  have  benefited 
the  heirs  at  law,  for  in  that  event  the  limitation 
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over  to  the  States  of  Louisiana  and  Mainland 
would  have  been  operative.    15  How. ,  404, 416. 

In  fbntain  v.  BaveruU.  17  How.,  869  [68  U. 
8.,  A.V. ,  80],  a  testator,  residing  at  the  time  of 
his  death  in  Pennsylvania,  appointed  Iiis  wife 
and  tliree  others  to  be  executors  of  his  will,  and 
authorized  his  executors  or  the  survivor  of 
them,  after  the  death  of  his  wife,  to  dispose  of 
the  residue  of  his  estate  "  For  the  use  of  such 
charitable  institutions  in  Pennsylvania  or  South 
Carolina  as  they  or  he  mar  deem  most  bene- 
ficial to  mankind,  and  so  that  part  of  the  col- 
ored population  in  each  of  the  said  States  of 
Pennsylvania  and  South  Carolina  shall  partake 
of  the  benefits  thereof."  In  that  case,  the  tes- 
tator had  not  himself  defined  the  nature  of  the 
charitable  uses,  nor  authorized  anyone  but  his 
executors  to  desiccate  them;  and  Uie  point  de- 
cided was  that,  they  having  all  died  without 
doing  80,  the  Circuit  Court  of  the  United  States 
for  the  District  of  Pennsylvania  could  not  sus- 
stain  a  bill  to  establish  them,  filed  by  charitable 
institutions  in  Pennsylvania  and  South  Caro- 
lina in  the  name  of  the  administrator  dt  bonit 
turn  and  next  of  kin  of  the  testator.  The  ques- 
tion there  was,  whether  the  authority  of  a  cavat 
of  chancery,  under  such  circumstances,  be- 
longed to  its  ordinary  jurisdiction  over  trusts, 
or  to  its  prerogative  power  under  the  sign  man- 
ual of  the  Crown,  which  last  has  never  been  in- 
troduced into  this  country.  See,  Boyle,  Char- 
ities,  288,  289;  Jaduon  v.  PliilUp*.  14  Allen, 
589,  576,  688.  No  question  of  the  validity  of 
the  gift  as  against  the  next  of  kin  was  present- 
ed; and  even  Ch^f'  Juttice  Taney,  who,  differ- 
ing from  the  rest  of  the  court,  alone  asserted 
that  "If  the  object  to  be  benefited  is  so  indefinite 
and  so  vaguely  described  that  the  bequest  could 
not  be  supported  in  the  case  of  an  ordinary 
trust,  it  cannot  be  established  in  a  court  of  the 
United  States  upon  the  ground  that  it  is  a  char- 
ity," distinctly  admitted  that  a  emt  by  an  heir 
or  representative  of  the  testator  to  recover  prop- 
erty or  money  bequeathed  to  a  charity  could 
not  be  maintained  in  a  court  of  the  United 
States  if  the  bequest  was  valid  by  the  law  of 
the  State.  17  How.,  895,  396  [58  U.  8.,  XV., 
911.  Accordingly,  in  Loringg  v.  Marsh,  6  Wall. , 
837  [78  U.  8.,  XVm.,  802],  the  court  dismissed 
a  bin  b^  the  next  of  kin  to  set  aside  a  bequest 
by  a  citissen  of  Massachusetts  "in  trust  for  the 
benefit  of  the  poor,"  by  means  of  such  incorpo- 
rated charitable  institutions  as  should  be  desig- 
nated by  three  persons  appointed  by  the  trust- 
ees or  tbeir  successors;  such  a  bequest  being 
valid  under  the  law  of  Massachusetts  as  habit- 
ually administered  in  her  courts. 

In  U.  8.  V.  Fox,  94  U.  8..  315  [XXIV.,  192], 
this  court,  afflrmingthe  judgment  of  the  Court 
of  Appeals  of  New  York  in  52  N.  Y.,  630,  held 
a  devise  of  land  in  New  York  to  the  United 
States,  for  the  purpose  of  assisting  to  discharge 
the  debt  contracted  by  the  war  for  the  suppres- 
sion of  the  rebellion,  to  be  invalid,  solely  be- 
cause by  the  law  of  Kew  York,  as  declarra  by 
recent  decisions  of  the  Court  of  Appeals,  none 
but  a  natural  person,  or  a  corporation  created 
by  that  State  with  authority  to  take  by  devise, 
could  be  a  devisee  of  land  in  that  State.  Where 
not  prohibited  by  statute,  a  devise  or  bequest 
for  such  a  purpose  is  a  good  charitable  gift. 
Nightingalt  v.  OcuVrwrn,  6  Hare,  484,  and  2 
PUL,  594;  Dickton  v.  U.  8.,  126  Mass.,  811. 
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In  Ovid  T.  Eotpital  Uupra],  a  citizen  of 
Washington  devised  land  in  the  District  of  Co- 
lumbia to  two  persons  named,  in  trust  to  hold 
it  "as  and  for  a  site  for  the  erection  of  a  hostutal 
for  foundlings,"  to  be  built  bj'a  corporation  to 
be  establishes  by  Act  of  Congress  and  approved 
by  the  trustees  or  their  successors  and,  upon 
such  incorporation,  to  convey  the  land  to  the 
corporation  in  fee.  It  was  contended  for  the 
heirs  at  law  that  the  devise  was  void,  because 
it  was  to  a  corporation  to  be  established  in  the 
future,  and  might  not  take  effect  within  the  rule 
against  perpetuities,  and  because  of  the  uncer- 
tainty of  the  beneficiaries;  and  reference  was 
made  to  the  Maryland  Statute  of  Wills  of  1798, 
still  in  force  in  Uie  District  of  Columbia,  nro- 
viding  that  no  will  should  "Be  effectiial  to 
create  any  interest  or  perpetuity,  or  moke  any 
limitation,  or  appoint  any  uses,  not  now  pe^ 
mitted  by  the  Constitution  or  lawsof  the  State," 
and  to  a  series  of  decidons  in  Maryland,  holding 
that  the  Statute  of  Elizabeth  was  not  in  force  in 
that  State,  and  that  charitable  uses  were  there 
governed  by  the  same  rules  as  private  trusts. 
But  those  decisions  having  been  made  since  the 
separation  of  the  District  of  Columbia  from  the 
State  of  Maryland,  the  court  held  that  the  case 
must  be  determined  upon  general  principles  of 
jurisprudence,  and  that  the  devise  was  valid. 

The  objection  to  the  validity  of  the  gift  be- 
fore us,  as  tending  to  create  a  perpetuity,  is 
f  uUy  met  by  the  cases  of  Inglis  v.  Sailors'  anug 
Harbor,  MeDonogh  v.  Murdoch  and  Ould  v.  Hos- 
pital, above  cited,  which  clearly  show  tliat  a 
gift  in  trust  for  a  charity  not  existing  at  the  date 
of  the  gift,  and  the  beginning  of  whose  exist- 
ence is  imcertain,  or  which  is  to  take  effect  up- 
on a  contingency  that  may  possibly  not  happen 
■within  a  life  or  lives  in  being  and  twenty-one 
years  afterwards,  is  valid,  provided  there  is  no 
gift  of  the  property  meanwhile  to  or  for  the  ben- 
efit of  any  private  corporation  or  person.  Those 
cases  are  in  accord  with  English  dedsions  of 
the  highest  authority,  of  wUch  it  is  sufficient 
to  refer  to  the  leading  case  of  Doaning  OoUege, 
reported  under  the  name  of  Atty-Oen.  v.  Down- 
ing, in  Wilmot,  1  Dick.,  414  and  2  Amb.,  550, 
671,  and  under  the  name  of  Atty-Otn.  v.  Bote- 
yer.  in  3  Ves..  714,  6  Ves.,  300  and  8  Vee.,  256, 
and  to  the  recent  case  of  Chamberlayne  v. 
Broekett,L.'R.8Ch.App.,206.  See,  also,  ;SSi»- 
dcrson  v.  WhiU,  18  Pick.,  828,  386 ;  OdM  v. 
OdeU,  10  Allen,  1. 

That  the  gift  is  for  a  charitable  use  cannot  be 
doubted.  All  gifts  for  the  promotion  of  edu- 
cation are  charitable,  in  the  legal  sense.  The 
Smithsonian  Institution  owes  its  existence  to  a 
bequest  of  James  Smithson,  an  Englishman, 
"To  the  United  States  of  America,  to  found  at 
Washin^on,under  the  name  of  the  Smithsonian 
Institution,  an  establishment  for  the  increase 
and  diffusion  of  knowledge  among  men."  See. 
Acta  of  Congress  of  first  July,  1836,  ch.  25S  ^ 
Stat,  at  L.,  641:  10th  August,  1846,  ch.  178  [» 
Stat,  at  L.,  102J.  This  was  held  by  Lordlang- 
dale,  JIaster  of  the  Rolls,  ia  U.  8.  v.  Drum- 
numd,  decided  in  1888,  to  be  a  good  charitable 
bequest  The  decision  on  this  point  is  not  con- 
tained in  the  regular  reports,  but  appears  by  the 
letters  of  Mr.  Kuah,  then  Minister  to  England 
(printed  in  the  documents  relating  to  the  OrigUt 
and  History  of  the  Smithsonian  Institution,pul>- 
Ushed  by  the  Institution  in  1879),  to  have  been 
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made  after  fnll  argnmeDt  in  behalf  of  the  Unit- 
ed States  by  Mr.  Pemberton  (afterwards  Mr. 
P6mberton  Leigh  and  Lord  Kingsdown),  and 
OD  deliberate  consideration  bv  the  Master  of  the 
Rolls.  History  of  Smithsonuin  Institution,  15, 
It,  20,  56,  58,  82.  And  it  vras  cited  as  author- 
UstiTe  in  "Whidur  v.  Hume,  7  H.  L.  Cas.,  124, 
141, 155,  in  which  the  House  of  Lords  held  that 
s  beqoest  in  trust  to  be  applied,  in  the  discre- 
tioD  of  the  trustees,  "  For  the  benefit  and  ad- 
viDcement  and  propagation  of  education  and 
learning  in  every  part  of  the  world,  as  far  as 
circomstances  will  permit,"  was  a  valid,  char- 
ittble  bequest  and  not  void  for  uncertainty. 

"Schools  of  learning,  free  schools  and  schol- 
tn  in  universities,"  are  among  the  charities 
ennmerated  in  the  Statute  of  El&beth;  and  no 
trusts  have  been  more  constantly  and  uniformly 
upheld  as  cbultable  than  those  for  the  estab- 
lishment or  support  of  schools  and  colleges. 
Perry,  Trusto,  sec.  700.  That  the  gift  "For  the 
purpose  of  founding  an  institution  for  the  edu- 
cation of  youth  in  St.  Louis  County,  Missouri," 
to  be  mamteed  by  a  board  of  trustees,  is  sui- 
Hciently  definite,  is  shown  by  the  decisions  of 
this  court  in  Perin  v.  Carey  and  Ould  v.  Ho»- 
fitai,  above  cited,  as  well  as  by  that  of  the 
House  of  Lords  in  Dundee  Magikratet  v.  Mar- 
fit,  3  Macq..  184. 

The  law  of  Missouri,  as  declared  by  the  Su- 
prone  Court  of  that  State,  sustains  the  validity 
of  this  gift.  In  Chambers  v.  Si.  Lauit,  89  Mo., 
S43,  a  devise  and  bequest  to  the  City  of  St. 
Loois,  in  trust  "To  be  and  constitute  a  fund  to 
fundsh  relief  to  all  poor  emigrants  and  travel- 
ers coming  to  St.  Louis  on  their  way  bona  fide 
to  settle  in  the  West,"  which  was  objected  to 
for  indefinitenees  in  the  object,  as  well  as  for 
want  of  capacity  in  the  tnistee  to  talce,  was  held 
to  be  valid.  And  in  Schmidt  v.  He»»,  60  Mo., 
591,  a  grant  of  a  parcel  of  land  to  the  Lutheran 
Church  for  a  burial  ground  was  held  to  be  a 
Talid,  charitable  gift,  which  equity  would  exe- 
cute by  compelling  a  conveyance  to  the  trus^ 
ees  of  a  church  proved  to  be  the  church  intend- 
ed br  the  testator,  although  it  was  not  incorpo- 
■aita  at  the  time  of  the  gift.  We  have  been 
referred  to  nothing  having  any  tendency  to 
dww  that  the  law  of  Arkansas,  in  which  the 
lands  granted  lie,  is  different. 

The  money  paid  and  the  lands  conveyed  by 
Homer  to  Allen,  stand  ch^;ed  in  the  hands  of 
AHen  and  his  executors  with  the  same  chari- 
table trust  to  which  they  were  subject  in  the 
iwnds  of  Homer. 

Steps  to  organize  such  an  institution  as  is  de- 
MTibed  in  the  deeds,  may  betaken  either  by  the 
Attontey-General  or  other  public  officer  of  the 
State,  or  by  individuals.  Whenever  an  insti- 
tute for  the  education  of  youth  in  St.  Louis 
■hall  have  been  incorporated  and  shall  claim 
the  Moperty,  it  will  then  be  a  matter  for  ju- 
didu  oetermination  in  the  proper  tribunal 
whether  it  meets  the  requirements  of  the  gift. 
The  oolv  question  now  presented  is  of  the  va- 
^ty  of  the  gift  as  against  the  donor's  heirs  at 
law  and  next  of  kin. 
Decree  affirmed. 
ftoe  copy-    Test: 

Jamea  H.  MoKenney,  Clerk,,9Hi^pourt,  XJ.  8. 
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WALLACE  8.  JONES,  Surviving  Exr.  of 
Oeobgb  Nobi:.b  Jokks,  Deceased;  WILL- 
IAM H.  HARRISON,  Exr.  of  Maet  G. 
HABRrsoN,  Deceased;  ANNE  M.  CDTH- 
BERT,  Widow,  and  ALFRED  CUTH- 
BERT,  Jr.,  and  MART  C.  CUTHBERT. 
Children  and  Heirs  at  Law  of  Alfbbd 
CuTBBEBT,  Deceased,  and  WILLIAM  A. 
RITCHIE,  Apph., 

V. 

WILLIAM  N.  HABERSHAM,  and  WILL- 
IAM HUNTER,  Exrs.  of  Mabt  Tklpaib, 
Deceased ;  TRUSTEES  OF  THE  INDE- 
PENDENT PRESBYTERIAN  CHURCH 
OP  SAVANNAH,  THE  UNION  SOCIETY 
OF  SAVANNAH,  THE  WIDOWS'  SO- 
CIETY OF  SAVANNAH,  THE  PRES- 
BYTERIAN CHURCH  OF  THE  CITY 
OF  AUGUSTA,  THE  GEORGIA  HIS- 
TORICAL SOCIETY  AKD  VIRGINIA 
GOULD. 

(See  8.  C,  IT  Otto,  171-19L) 

Will,  *ii»pe7ui<m  of  legates — Oeorgialaw — ehar- 
iUJMe  devite,  viaen  valid — late  of  State — dense 
for  ehureh  purpoie»—for  relujf  of  mdmu  and 
arplian»—foT  tdwoU—for  puilic  library— for 
hotpital—^rule  against  perpetuitiei — rtitrio- 
Horn  by  charter — Georgia  Constitution. 

*1.  In  a  will  containing  many  legacies,  bequests 
and  devisee,  each  preeent  and  bnmediate  in  lorm, 
to  individuals  and  to  charitable  instltutloDS,  a  clause 
expressing  a  wish  and  direction  that  none  of  the  leg- 
acfee,  bequests  or  devises  "  shall  be  executed  or  ta£e 
effect  until"  a  certain  memorial  hall  (In  fact  nearly 
finished  at  the  time  of  the  execution  of  the  will  and 
of  the  testator's  death)  on  land  previously  conveyed 
by  the  testator  in  trust,  "shall  be  completed  and 
entirely  paid  for  out  of  my  estate,"  does  not  sus- 
pend the  vesting,  but  only  the  payment  and  carry> 
ing  out  of  the  various  leoades,  bequesta  and  devises. 

2.  Section  2419  of  the  Code  of  Georgia  of  1878  does 
not  invalidate  a  charitable  devise  contained  in  a 
will  executed  within  ninety  days  before  the  testa- 
tor's death,  unless  he  leaves  a  wife  or  child  or  de- 
scendants of  a  child. 

8.  The  validity  of  a  charitable  devise  as  against 
the  heir  at  law  depends  upon  the  law  of  the  State 
where  the  land  llee. 

4.  The  validity  of  a  oha  rltable  bequest  as  against 
the  next  of  kin,  depends  upon  the  law  of  the  State 
of  the  testator's  domicU. 

fi.  The  law  of  charities  is  fully  adopted  In  Georgia, 
as  far  as  is  compatible  with  a  free  govemmeat 
where  no  royal  prerogative  is  exercised. 

e.  A  parcel  of  land,  with  buildings  thereon,  was 
devised  to  ttie  Trustees  of  the  Independent  Presby- 
terian Church  In  Savannah,  an  incorporated  relig- 
ious society,  "upon  the  following  terms  and oonm- 
tions,  and  not  otherwise :"  1.  That  the  Trustees 
should  apinoprlato  annually  out  of  the  rents  and 
profits  the  sum  of  $1,000  "  To  one  or  more  Presbyte- 
rian or  Congregational  Churches  In  the  State  of 
Georgia  in  such  destitute  and  needy  localities  as  the 
proper  offlceis  of  said  Independent  Presbyterian 
Cburch  may  select,  so  as  to  promote  the  cause  of  re- 
ligion among  the  poor  ana  feeble  churches  of  the 
Stete.  2.  That  the  Trustees  Should  not  materially 
alter  the  pidptt  or  galleries  of  the  preeent  chuitA 
edifice,  or  sell  the  lot  on  which  the  Sabbath  School 
room  of  the  church  stood.  8.  That  the  Trustees 
should  keep  In  order  the  burial  place  of  the  testa- 

*He«d  notes  by  Mr.  JutUke  Gbat. 


NoTB.— Tntatitaeharffiv;  begueatsvoKd /or elMrt- 
toNe  pmrpmet  and  those  nnt.  See  note  to  Vidoll  v. 
Olrard's  Exrs.,  4B  V.  S.  (2  How.),  127. 
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tor,  which  he  devised  to  them  lor  that  purpose. 
Held,  that,  under  the  Code  of  Georgia  of  1873,  sec- 
tion 3157,  the  charitjible  purposes  named  in  the  first 
and  third  conditions  were  good  charitable  uses,  siif- 
flciently  defined ;  that  the  Trustees  were  capable  of 
taking  the  devise,  and  that  its  validity  was  not  im- 
paired by  the  conditions  subsequent. 

7.  A  devise  to  a  society  incorporated  "  for  the  re- 
lief of  distressed  widows  and  the  schooling  aad 
maintaining  of  poor  children,"  of  buildings  aad 
land,  to  "  use  and  appropriate  the  rents  and  proUta 
for  tne  support  of  tne  scliool  and  charities  of  said 
institution,  without  said  lot  being  at  any  time  liable 
for  the  debts  or  contracts  of  said  society,"  is  a  good 
charitable  devise. 

8.  A  devise  to  a  society  incorporated  "  for  the  re- 
lief of  indigent  widows  and  orphans  in  the  City  of 
Savannah,"  of  buildings  and  land  ."the  rents  and 
profita  to  be  appropriated  to  the  benevolent  pur- 
poses of  said  society,"  is  a  gOf>d  charitable  devise. 

9.  The  rule  against  pcri>etuitie3  does  not  apply  to 
charities ;  and  it  a  de\ise  is  made  to  one  chanty  in 
the  first  instance,  and  then  over,  upon  a  contin- 
gency which  may  not  take  place  witliin  the  limit  of 
wiat  rule,  tf>  another  charity,  the  limitation  over  to 
the  second  charity  is  good. 

10.  Restrictions  imposed  by  the  charter  of  a  cor- 

E oration  upon  the  amount  or  property  that  it  may 
old,  onnnot  be  taken  advantage  of  collaterally  by 
firivato  persons,  bvit  only  in  a  direct  proceeding  by 
le  State. 

11.  The  provision  of  the  Oonstitatlon  of  Qeorgla  of 
1868,  whicii  declares  that  "The  General  Assembly 
shall  have  no  power  to  grant  corporate  powers  and 

Srlvileaes  to  private  companies  (with  certain  ezcep- 
iona),  out  it  shall  prescribe  by  law  the  manner  In 
wtilon  such  powers  shall  be  exercised  by  the  courts, " 
does  not  take  away  from  the  General  Assembly  the 

Sawer  to  amend  the  charters  of  eztottngr  ooipont- 
ons  by  modifying  or  enlaivlns  their  powers. 

12.  A  devise,  to  aUstorloarsociety,  of  a  houseoon- 
taining  a  collection  of  books,  documents  and  worla 
of  art,  in  trust  to  keep  and  preserve  the  same,  with 
thecMlection  therein,  and  other  books  and  works 
of  art  to  be  puroltased  by  the  officers  of  the  society 
out  of  the  income  of  a  fund  bequeathed  by  the  de- 
Tteor  for  the  purpose,  "as  a  public  edifice  for  a  li- 
brary and  academy  of  arts  and  sciences,"  and  "  to 
be  open  for  the  use  of  the  public"  en  such  terms 
and  under  such  reasonable  regulations  as  the  soci- 
ety may  prescribe,  ts  a  good  charitable  devise,  and 
is  not  Invalidated  by  a  requirement  to  place  and 
keep  over  the  entrance  a  marble  slab  with  the  name 
of  the  testator  engraved  tliereon ;  and  if  the  society 
is  incapable  of  executing  the  trust,  a  court  of  equity, 
in  the  exercise  of  its  ordinary  Jurisdiction,  and  un- 
der section  8196  of  the  Code  of  Georgia  of  1878,  may 
appoint  a  new  trustee. 

IB.  A  devise  and  bequest  in  trust  for  the  building, 
endowment  and  maintenance  of  "A  hospital  for  fe- 
males within  the  City  of  Savannah,  on  a  permanent 
basts,  into  which  sick  and  indigent  females  are  to  be 
admitted  and  oared  for  in  such  manner  and  on  such 
terms  as  maybe  defined  and  prescribed  by  "certain 
directresses  named  and  their  associates,  who  are  to 
obtain  an  Act  of  Incorporation  for  the  purpose.  Is  a 
valid  charitable  devise  and  bequest;  although  no 
time  Is  limited  for  the  erection  of  the  building  or 
the  obtaining  of  the  charter. 

14.  A  bequest  "To  the  first  Christian  church 
erected  or  to  be  erected  In  the  Village  of  Telfair- 
ville  in  Burke  County,  or  to  such  persons  as  may  be- 
come trustees  of  the  same,"  is  a  good  charitable  be- 
quest. 

[No.  82J 
Argued  Not.  IS,  U,  lS8t.  Bedded  Mm:  S,  1883. 

APPEAL  from  the  CircuitCourt  of  the  United 
States  for  the  Southern  District  of  Georgia. 
The  bill  in  this  case  was  filed  in  the  court  be- 
low, \>j  the  appellants  as  heirs  at  law  of  Mary 
Telfair,  deceased,  to  have  the  devises  and  be- 
quests of  the  will  of  said  Mary  Telfair  ad- 
judged void,  and  a  resulting  trust  declared  in 
iheS  favor. 

The  probate  of  the  will  had  been  contested 
in  the  state  courts  by  various  classes  of  rela- 
tives of  the  testatrix,  and  had  been  established 
and  admitted  to  probate  against  their  opposi- 
tion. 

Wttter  V.  Habertham,  60  Oa.,  193;  Joneiy. 
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HaherAam,  00  Ga.,  208;  Jvm»  v.  Habertham, 
68  Oa.,  146. 

The  court  below  having  dismissed  the  UD, 
on  eeneral  demurrer,the  complainants  appealed 
to  this  court. 

The  case  is  f  ullystated  by  the  court. 

jyr«Mr<.  W.  W.  Bloiitgomeiy,  CharU*  S. 
ir««f  and  /Sofom  Ihiteher,  for  appellants. 

Mettn.  A.  R.  Idtwton,  W.  8.  CblalMilai 
and  0.  Jonee,  Jr.,  forappdlees. 

Mr.  JiuUee  Gray  delivered  the  opinion  of 
the  cowt: 

This  is  a  bill  in  equity,  by  the  heirs  at  law  and 
next  of  kin  of  Miss  Maiy  Telfair  of  Savannah, 
against  the  executors  of  her  will  and  the  der- 
ives and  legatees  named  therein,  to  have  the 
devises  and  bequests  adjudged  void  and  a  re- 
sulting trust  declared  in  favor  of  the  plaintiffs. 
The  will,  which  was  executed  the  day  before 
the  testatrix  died  and  was  afterwards  admitted 
to  probate  in  the  court  of  appropriate  jurisdic- 
tion of  the  State  of  (Georgia,  disposed  of  prop- 
erty amounting  to  more  than  $660,000,  con- 
tained many  devises  and  bequests  to  individa- 
als  and  to  charitable  objects,  and  appointed  the 
executors  of  the  will  trustees  under  its  provis- 
ions. The  defendants  filed  a  general  demmrar. 
The  opinion  delivered  by  Mr.  JwHee  Bradley 
in  the  circuit  court  sus'taining  the  demurro- 
and  dismissing  the  bill,  is  reported  in  8  Woods, 
448. 

The  plaintifb,  in  the  first  place,  contend  that, 
by  the  22d  clause  of  the  will,  all  tlie  devises  and 
bequests,  as  well  those  to  private  persons  as 
those  for  charitable  purposes,  are  brought  with- 
in the  rule  against  perpetuities,  by  wlw^  every 
devise  or  bequest  is  void  which  may  by  poasi- 
bility  not  take  effect  within  a  life  or  Uvea  in 
being  and  twenty-one  years  afterwards.  That 
clause  is  as  follows: 

"  Twenty -second.  It  is  my  wiahj  and  I  here- 
by so  direct,  that  none  of  the  legacies,  bequests 
and  devises  in  any  of  the  clauses  of  this  my 
will  shall  be  executed  or  take  effect  until  the 
building  and  other  improvements  on  the  lot  on 
the  comer  of  Oaston  and  Whittaker  Streets, 
and  known  as  the  Hodgson  Memorial  Hall, 
which  I  have  conveyed  in  trust  to  the  Georgia 
Historical  Society,  shall  be  completed  and  en- 
tirely paid  for  out  of  my  estate. 

The  bill,  which  was  filed  nearly  four  yeara 
after  the  death  of  the  testatrix,  alleges  and  the 
demurrer  admits,  that  the  building  and  other 
improvements  referred  to  were  in  course  of 
construction  at  the  time  of  her  doith,  but  were 
not  completed  until  many  months  thereafter, 
but  whether  they  were  yet  entirelv  i»id  for, 
the  plaintiffs  were  not  certainly  iniormed;  and 
that,  if  not  paid  for,  it  was  the  only  debt  known 
to  them,  now  existing  against  the  estate: 

Reading  the  S2d  clause  in  connection  with 
the  other  parts  of  the  will,  and  in  the  light  of 
the  attending  facts,  it  is  quite  clear  ttut  tbe 
words  "take  effect"  are  used  by  the  twitatffa 
as  synonymous  with  or  equivalent  to  the  wocd 
"executed,"  with  which  tney  are  coupled, and 
not  as  signifying  that  the  devises  and  bequeata 
shall  not  vest  immediately,  but  only  that  they 
shall  not  be  paid  or  earned  out  untfl  the  d^H 
contracted  by  the  testatrix  for  the  construc- 
tion of  the  Hodgson  Memorial  Hall  shall  haw 
been  paid  out  of  her  estate.    Each  derise  and 
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bequest  is  present  and  immediate  in  f  onn,  intro- 
dneed  t»f  the  worda  "I  eiTe,  devise  and  be- 
qnntlt  The  UU  shows  mat  the  building  and 
improvements  referred  to  were,  at  the  time  of 
(be  death  of  the  testatrix,  in  the  course  of  con- 
ilractioii,  and  so  far  advanced  that  they  were 
actostty  oompkted  within  some  months  after- 
nnb,  so  that  the  probable  cost  must  have 
been  amiable  of  estimation  at  the  time  of  the 
making  of  tl>e  will.  The  22d  clause  is  but  a 
declaration  of  what  the  law  would  require,  that 
the  debt  of  the  testatrix  for  the  construction  of 
tbe  memorial  hall  must  be  first  paid  out  of  her 
estate  before  her  devisees  and  legatees  receive 
iny  benefit  therefrom. 

The  next  objection,  which  touches  all  the 
derises  to  charitable  purposes,  is  based  on  the 
foUowing  provision  of  the  Code  of  Qeorgia  of 
IMS: 

"Section  2410.  No  person  leaving  a  wife  or 
child,  or  descendants  of  child,  shall  by  will  de- 
TiK  more  than  one  third  of  his  estate  to  any 
diaritsble,  religious,  educational  or  civil  insti- 
tution, to  the  exclusion  of  such  wife  or  child; 
lod  in  all  cases  the  will  containing  such  devise 
iiull  be  executed  at  least  ninety  days  before 
tbe  death  of  the  testator,  or  such  devise  shall 
beToid." 

Tbe  plaintiffs  contend  that  the  latter  part  of 
this  section  applies  to  every  will  containing  a 
charitable  devise,  whethv  the  testator  does  or 
does  not  leave  a  wife  or  child  or  the  descend- 
lUs  of  a  child;  and  that,  therefore,  although 
this  testatrix  left  no  issue  and  had  never  been 
Bstried,  yet  the  wiU  having  been  executed  less 
than  ninety  days  before  her  death,  the  charita- 
ble devises  contained  therein  are  void. 

In  support  of  this  position,  reference  is  made 
to  cues  m  the  courts  of  New  York  and  Penn- 
7lnnia.  Oarrit  v.  Slaght,  46  Barb.,  470;  8. C, 
«>•»..  BarrU  v.  Am.  BMe  Soe.,  2  Abb.  App., 
M«;  Latere  v.  L^eore.  68  N.  Y.,  434;  Price  v. 
MatuM,  88  Pa.,  23;  kcLean  v.  Wade.  41  Pa., 
2W;  Mater  ▼.  Bfrter,  58  Pa.,  292;  Shymet't  Ap- 
foU,  98  Pa.,  143.  But  the  statutes  under  which 
those  cases  were  decided  were  quite  different 
from  that  of  Oeor^a. 

The  enactment  m  New  York  formed  part  of 
u  Act  for  the  incorporation  of  charitable  so- 
cieties.  and  is  as  follows:  "Any  corporation 
fonned  under  this  Act  shall  be  capable  of  tak- 
ing, hnMing  or  receiving  any  property,  real  or 
penooal,  by  virtue  of  any  devise  or  bequest 
cootaiDed  in  any  last  will  or  testament  of  any 
fenoa  whatsoever,  the  clear  annual  income  of 
wbich  devise  or  bequest  shall  not  exceed  the 
anm  of  $10,000;  Provided,  No  person  leaving  a 
wife  or  child  or  parent,  shall  devise  or  bequeath 
to  mcb  institution  or  corporation  more  than 
coe  fourth  of  his  or  her  estate,  after  the  pay- 
nent  of  bis  or  her  debts,  and  such  devise  or 
bequest  shall  be  valid  to  the  extent  of  such  one 
fowth;  and  no  such  devise  or  beqtiest  shall  be 
valid  in  any  wQl  which  shall  not  have  been 
ude  and  execnted  at  least  two  months  before 
thedeath  of  the  testator."  Statute  of  N.  Y.  of 
1848,  A.  819.  sec.  6;  a  N.  Y.  R.  8.  (ed.  1869), 
ck.  18,  tit.  7,  see.  6.  The  leading  clause  of 
that  section,  to  which  the  last  clause  of  the 
SHW  lection  was  held  to  relate,  and  which  is 
wholfy  omitted  in  the  Georgia  Statute,  spoke 
of  denMS  and  bequests  of  (maritaUe  corpora- 
See  W  Oixo. 


tions  "  contained  in  any  last  will  or  testament 
of  any  person  whatsoever." 

Tbe  provision  of  the  corresponding  Statute 
of  Penn^lvania  was  still  plainer;  for  it  did  not 
mention  wife  or  child  at  all,  but  enacted  in  the 
most  positive  words  that  "  No  estate,  real  or 
personal,  shall  hereafter  be  bequeathed,  devised 
or  conveyed  to  any  body  politic,  or  to  any  per- 
son, in  trust  for  religious  or  charitable  uses, 
except  the  same  be  done  by  deed  or  wiU,  at- 
tested by  two  credible  and,  at  the  time,  disin- 
terested witnesses,  at  least  one  calendar  month 
before  the  decease  of  tbe  testator  or  alienor; 
and  all  dispositions  of  property  contrary  hereto 
shall  be  void,  and  go  to  the  residuary  legatee  or 
devisee,  next  of  kin  or  heirs,  according  to  law; 
Provided,  That  eveiT  disposition  of  proper^ 
within  said  period,  bona  fide  made  for  a  fa& 
valuable  consideration,  diall  not  be  hereby 
avoided."  Stat.  Pa.  of  1855,  ch.  847,  sec  11 ; 
Purd.  Dig.,  10th  ed.,  208. 

But  in  the  provision  on  which  the  appellants 
rely,  which  is  inserted  in  the  chapter  on  wills, 
of  the  Code  of  Qeorgia,  and  is  the  only  provis- 
ion as  to  charitable  devises  contained  m  that 
chapter,  the  leading  clause  is  limited  to  the  will 
of  a  person  leaving  a  wife  or  child  or  descend- 
ants of  a  child,  containing  a  devise  to  a  chari- 
table institution  to  the  exclusion  of  such  wife 
or  child;  and  the  words  in  the  subsequent  clause, 
"  In  all  cases  the  will  containing  such  devise," 
naturally,  if  not  necessarily,  refer  to  a  will  con- 
taining a  devise  to  such  an  institution  by  a  per- 
son leaving  a  wife  or  issue.  The  provision  lias 
been  so  construed  by  the  Supreme  Court  of 
Oeorgia  in  a  case  decided  in  1867,  and  again  in 
1878  In  the  case  of  this  very  will.  Reynold!  v. 
Briitow,  37  Ga.,  283;  Wetter  v.  Eabertham,  60 
Oe.,  198, 194, 208.  It  is  suggested  by  the  learned 
counsel  for  the  appellants  that  what  was  said 
upon  this  point  in  each  of  those  cases  was  obiter 
dtetum,  because  the  question  at  issue  was  not 
of  tbe  construction  or  effect  of  the  will,  but 
only  whether  it  should  be  admitted  to  probate. 
But  the  reports  clearly  show  that  the  court  con- 
sidered that  the  question  whether  the  will  was 
illegal  and  void,  so  far  as  rejpirded  the  charita- 
ble devises,  because  in  contravention  of  this 
statute,  was  presented  for  adjudication  upon 
the  offer  of  the  whole  will  for  probate. 

The  separate 'objections  taken  to  the  several 
charitable  devises  and  bequests  remain  to  be 
considered. 

According  to  the  uniform  course  of  the  de- 
cisions of  wis  cotut,  the  validity  of  these  de- 
vises, as  against  the  heirs  at  law,  depends  upon 
the  law  of  tbe  State  in  which  the  lands  lie,  and 
the  validity  of  the  bequests,  as  against  the  next 
of  kin,  upon  the  law  of  the  State  in  which  the 
testatrix  nad  her  domiciL  Vidal  v.  Oirard,  2 
How.,  127;  Wheeler  v.  8mith,  9  How.,  55; 
McDonogh  v.  Murdoch,  16  How.,  867;  Fontain 
V.  Bavenel,  17  How.,  869,  884,  894  [58  U.  8., 
XV.,  80,  86, 901;  P^n  v.  Carey,  24  How.,  465 
[65  U.  S.,  XVI.,  7011;  Lonngi  v.  Marth,  6 
WaU.,  887  [78  U.  8.,1XVm.,  8021;  U.  &  v. 
t^,  94  U.  9.,  815  [XXIV.,  1921;  Eain  v.  Otb- 
boney,  101  U.  8.  862  [XXV.,  818];  BuuM  v. 
AUen,  ante,  897. 

The  Code  of  Georgia  of  1878  contains  the  fol- 
lowing provisions  on  the  subject  of  charitable 
uses: 

408 


Digitized  by 


Google 


174-191 


SUPBBME  COUBT  OV  THE  TJXTTED  STATES. 


Oct.  Tkbx, 


"  Sec.  3468.  A  devise  or  bequest  to  a  chari- 
table use  will  be  sustained  and  carried  out  in 
this  State;  and  in  all  cases  where  there  is  a  gen- 
eral intention  manifested  by  the  testator  to  ef- 
fect a  certain  purpose,  and  the  particular  mode 
in  which  he  directs  it  to  be  done  fails  from  any 
cause,  a  court  of  chancery  may,  by  approxima- 
tion, effectuate  the  purpose  in  a  manner  most 
similar  to  that  indicated  by  the  testator." 

"  Sec.  8156.  Equity  has  jurisdiction  to  carry 
into  effect  the  charitable  bequest  of  a  testator, 
or  founder,  or  donor,  where  the  same  are  defi- 
nite and  spiedflc  in  their  objects,  and  capable  of 
being  executed. 

Sec.  8156.  If  the  specific  mode  of  execution 
be  for  any  cause  impossible,  and  the  chari- 
table intent  be  still  manifest  and  definite,  the 
court  may,  by  approximation,  give  effect  in  a 
manner  next  most  consonant  ^th  the  specific 
mode  prescribed. 

Sec.  8157.  The  following  subjects  are  proper 
matters  of  charity  for  the  jurisdiction  of  equity: 
1.  The  relief  of  aged,  impotent,  diseased  or 
poor  people.  3.  Every  educational  purpose.  3. 
Provisions  for  religious  instruction  or  worship. 
4.  For  the  construction  or  repair  of  public 
works,  or  highways,  or  other  public  conven- 
iences. S.  The  promotion  of  any  craft  or  i>er- 
sons  engaging  therein.  6.  For  tne  redemption 
or  relid  of  prisoners  or  captives.  7.  For  the 
improvement  or  repair  of  buiying  grounds  or 
tombstones.  8.  Ouier  similar  subjects,  having 
for  their  object  the  relief  of  human  suffering, 
or  the  promotion  of  human  civilization. 

Sec.  8158.  A  charity  once  inaugurated  is  al- 
ways subject  to  the  supervision  and  direction 
of  a  court  of  equity,  to  render  effectual  its  pur- 
pose and  object." 

These  provisionB  were  evidently  enacted  to 
clear  up  the  doubts  created  by  previous  conflict- 
ing decisions  and  opinions  of  the  Supreme 
Court  of  Georgia.  Beall  v.  Jlixt,  4  Oa.,  404; 
Am.  (M.  8oe.  v.  OartreU,  38  Ga.,  448;  Walker 
V.  Waiker,  36  Ga.,  430;  BeaU  v.  Drmie,  26  Ga., 
480.  They  show,  as  was  well  observed  by  Mr. 
Juttiee  Bradley  in  the  circuit  court,  "  That  the 
law  of  charities  is  fully  adopted  in  Georgia,  as 
far  as  is  compatible  with  a  free  government 
where  no  royal  prerogative  is  exercised."  IJonet 
V.  Hab&rriiam],  8  Woods,  460.  And  such  has 
been  the  construction  given  to  'the  correspond- 
ing sections  of  the  Cmle  of  1865  by  the  Su- 
preme Court  of  the  State  in  a  well  considered 
ludgment,  in  which  it  was  held  that  charitable 
bequests,  the  general  objects  of  which  the  tes- 
tator had  pointed  out,  or  fixed  any  means  for 
pointing  out,  were  sufficiently  "definite  and 
spectflc  in  their  objects,  and  capable  of  being 
executed,"  under  the  provisions  of  the  Code  and 
the  ordinary  jurisdiction  of  courts  of  chancery; 
and,  therefore,  that  a  bequest  to  a  county  coiirt 
of  a  sum  of  money  to  be  placed  in  the  hands  of 
four  men,  who  were  to  ^ve  security,  and  lend 
out  the  principal,  and  pay  over  the  interest  an- 
nually to  that  court,  "to  pay  for  the  education 
of  poor  children  belonging  to  the  county,"  was 
a  good  charitable  bequest.  Newton  v.  Starke, 
46  Ga.,  88. 

In  the  will  before  us,  the  first  of  the  devises 
to  charitable  uses  is  as  follows: 

"Tenth.  I  do  hereby  give,  devise  and  be- 
queath to  the  Trustees  of  ue  Independent  Pres- 
byterian Church  of  the  City  of  Savannah  all 
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that  full  lot  of  land  in  the  City  of  Savannah  on 
the  southwest  comer  of  Brou^ton  and  Bull 
Streets,  with  the  buildings  and  improvementa 
theieon,  to  have  and  to  hold  tiie  same  on  the 
following  terms  and  conditions,  and  not  other- 
wise, to  wit:  First:  That  the  Trustees  of  the 
said  Independent  Church  shall  appropriate  an- 
nually, out  of  the  rents  and  profits  of  said  lot 
and  improvements,  the  sum  of  $1,000  to  one  or 
more  I^byterian  or  Congregational  Churches 
in  Uie  State  of  Georgia,  in  such  destitute  and 
needy  localities  as  the  proper  offlcers  of  said  In- 
dependent Presbyterian  Church  may  sdect,  so 
as  to  promote  the  cause  of  religion  among  the 
poor  and  feeble  churches  of  the  State.  Second. 
This  gift  and  devise  is  made  on  the  further  c(»i- 
dition  that  neither  the  Trustees  nor  any  other 
officer  of  said  Independent  Presbyterian  Church 
will  have  or  authorize  any  material  alteration 
or  change  made  in  the  pulpit  or  galleries  of  the 
present  church  edifice  on  the  comer  of  Bull 
and  South  Broad  Streets,  but  will  permit  the 
same  to  remain  substantially  as  they  are,  sub- 
ject only  to  proper  repairs  and  improvements; 
nor  shall  they  sell  or  aliene  the  lot  on  which 
the  Sabbath  School  room  of  said  church  now 
stands,  but  shall  hold  the  same  to  be  improved 
in  sach.  manner  as  the  trustees  or  pew-holders 
may  direct.  Third.  Upon  the  further  condi- 
tion that  the  Trustees  of  said  Independent  Pn»- 
byterian  Church  will  keep  in  good  order,  and 
have  thoroughly  cleaned  up  every  spring  and 
autumn,  ray  lot  in  the  cemetery  of  Bonavenr 
ture,  and  that  no  interment  or  burial  of  anv 
person  shall  ever  take  place  either  in  the  vnoft 
or  within  the  enclosure  of  said  lot;  and  for  the 
purpose  of  having  the  same  protected  and  cared 
for,  I  hereby  give,  devise  and  bequeath  my  said 
lot  in  the  Bonaventure  Cemeterv  to  the  Trustees 
of  the  Independent  Presbyterian  Church  and 
their  successors." 

The  Act  of  the  Legislature  of  Georgia  of  the 
8th  of  December,  1806,  incorporating  the  Trust- 
ees of  the  Presbyterian  Church  of  the  City  of 
Savannah,  whose  name,  by  a  subsequent  Act  of 
the  16th  of  May,  1831,  has  been  changed  to  that 
by  which  they  are  called  in  the  will,  providea, 
in  section  2,  mat  they  "And  their  successors  in 
office  shall  be  invested  with  all  manner  of 
property,  real  and  personal,  all  moneys  due  and 
ana  to  grow  due,  donations,  gifts,  grants,  priv- 
ileges and  immunities  whatsoever,  which  shall 
or  may  belong  to  said  Presbyterian  Church  at 
the  time  of  the  passing  of  this  Act,  or  which 
shall  or  may  at  any  time  or  times  hereafter  be 
granted.given,  conveyed  or  transferred  to  tbem, 
or  their  successors  in  office,  to  have  and  to  hold 
the  same  to  the  said  trustees,  and  their  succes- 
sors in  office,  to  the  only  proper  use,  benefit  and 
behoof  of  the  said  churcn  forever;"  in  section 
4,  that  "Nothing  herein  contained  shall  be  con- 
strued to  vest  in  the  said  trustees  any  right  or 
title  to  any  estate  or  property  whatsoever,  real 
or  personal,  other  than  such  as  doth,  or  may 
rightfully  and  lawfully,  belong  to  the  said  Ptes- 
byterian  Church  or  congieganon,  hereby- made 
a  body  corporate;"  ana  in  section  6,  that  "It 
shall  not  be  lawful  for  said  Trustees  or  tlteir 
successon  in  office,  at  any  time  or  times  hete- 
after,  to  grant,  bargain,  sell,  aliene  or  oon'vey 
any  real  estate  whatsoever,  belonging  to  the 
said  ehurch,  to  any  person  or  persona,  xmder 
any  pretense  or  upon  any  oonsidentieHi  wliatMK 
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ever,  so  as  to  dispose  of  the  fee  simple  thereof."  i 
It  is  objected  that  this  corporation  is  not  em- 
powered under  its  charter  to  accept  and  admin- 
uter  this  charity.  But  it  is  a  novel  proposition, 
18  inconsistent  with  the  rules  of  law,  as  it  is 
nUh  the  dictates  of  religion,  that  a  Christian 
dnirch  or  religious  society  cannot  receive  and 
distribate  money  to  poor  churches  of  its  own 
denomination  so  as  to  promote  the  cause  of  re- 
lirion  in  the  State  in  which  it  is  established. 
To  hold  this  gift  to  be  too  indefinite  and  im- 
cettain,  would  oe  to  disregard  the  elementary 
principles  of  the  law  of  (£aritable  uses.  The 
^ipropriation  of  a  certain  sum  annually  to  one 
or  more  churches  of  a  certain  denomination  in 
loeh  destitute  and  needy  localities  as  the  trust- 
ees may  select,  so  as  to  promote  the  cause  of  re- 
ligion among  the  poor  and  feeble  churches  of 
the  State,  describes  the  general  nature  of  the 
charitable  puipose,  while  leaving  the  selection 
of  Uie  parucuLir  objects  to  the  trustees,  and  is  a 
food  charitable  use,  sufficiently  defined.  Bart- 
let  T.  King,  12  Mass.,  587;  Gojnjr  v.  Emery,  16 
Pick.,  107;  UnitenaliH  Society  v.  Fiteh,  8  Gray, 

The  other  objections  to  the  validity  of  this 
devise  are  equally  unavailing.  The  condition 
that  no  material  alteration  or  change,  but  only 
proper  repairs  and  improvements,  wall  be  made 
in  uie  pulpit  or  galleries  of  the  present  church 
(even  if  ille^,  which  we  see  no  reason  for  sup- 
posing), is  a  condition  subsequent,  relating  to 
the  care  and  use  of  the  property  after  the  gift 
(hall  have  vested  in  the  devisiee,  and  cannot, 
therefore,  affect  the  original  validity  of  the  gift. 

The  condition  that  the  trustees  shall  not  uien- 
ste  the  land  on  which  the  schoolroom  stands  is 
ibo  a  condition  subsequent,  and  is  in  accord- 
ance with  Uie  5th  section  of  their  charter,  and 
irith  the  general  law  upon  the  subject.  It  will 
not  prevent  a  court  of  chancerv  from  permit- 
tiag.in  case  of  necessity  arising  from  unforeseen 
dtange  of  circumstances,  the  sale  of  the  land 
ind  uie  application  of  the  proceeds  to  the  pur- 
poKs  of  the  trust.  Tudor,  Charitable  Trusts, 
Jd  ed.,  298;  Stanley  v.  Colt,  5  Wall.,  119,  169 
[78C.8.,XVni.,502,510]. 

The  condition  as  to  the  care  and  keeping  of 
the  tomb  or  burial  place  of  the  testatrix  is  like- 
wise a  condition  sutwequent  and,  even  if  inval- 
id, would  not  defeat  the  charitable  gift.  Gilet  v. 
Fmerlett  &  Wid(nci  Society,  10  Allen.  855.  In 
En^and  there  has  been  a  difference  of  opinion 
iqxm  the  question  whether  the  maintenance  and 
repair  of  ue  tomb  or  monument  of  the  donor  is 
a  good  charitable  use.  Down  to  the  time  of  the 
American  Berolution,  as  bv  the  civil  law,  it  ap- 

Sn  to  have  been  held  that  it  was.  8  Inst., 
;  Muter*  r.Matter*,  1  P.  Wms.,  421,428  and 
Mte;Ihirour  v.  Mottettx,  1  Ves.,  8r.,820;  Orave- 
tor  T.  Hattum,  2  AmbL,  648;  Boyle,  Charities, 
45-51;  Justinian's  Inst.,  lib.  2,  tit.  1,  sees.  8,  9; 
Dig.  11, 7, 2,  6;  47, 12,  8,  2.  According  to  the 
hter  RngfJHh  cases,  it  isnot  Doe  v.  Pitcher,  8 
IL  ft  8.,  407;  Same  v.  Same,  6  Taunt.,  859;  8. 
(7.,S]lanh..  61;  WiOit  v.  Brovm,  2  Jur.,  987; 
BomrtT.  Owbome, L.  R,  1  Eq.Cas.,  586;  Fitkey. 
Aaif-OetK,  L.  R,  4  Eq.,  521 ;  Jn  fw  Birkett,  9 
Ck.  D.  576.  See,  also,  Dexter  v.  Oardner,  7  Al- 
ka,  948, 347.  But  it  is  unnecessary  to  examine 
and  wdg^  tikeee  conflicting  authorities,  or  to 
detaaJne  whether  the  devise  of  the  burial  place 
of  fbe  testatrix,  and  the  direction  to  keep  it  in 
See  17  Otto.  V.  8.,  Book  27, 


good  order,  could  be  upheld  in  the  absence  of 
local  statute,  because  they  are  clearly  valid  im- 
der  the  Code  of  Georgia,  which  enumerates 
among  charitable  uses  "the  improvement  or  re- 
pair of  burying  grounds  or  tom  Dstones. "  Code 
of  Georgia  of  1873,  section  8157,  cL  7. 

The  11th  clause  of  the  will  contains  a  devise 
to  the  Union  Society  of  Savannah  of  a  XHtrcel  of 
land  in  that  city,  with  the  buildings  and  im- 
provements thereon,  "But  on  the  express  con- 
dition that  said  society  shall  not  sell  or  alienate 
said  lot,  but  shall  use  and  appropriate  the  rents 
and  profits  of  the  same  for  the  support  of  the 
school  and  charities  of  said  institution,  without 
said  lot  being  at  any  time  liable  for  the  debts  or 
contracts  of  said  society."  The  Union  Society 
was  incorporated  by  a  statute  of  the  14th  of  Au- 
gust, 1786,  "For  the  relief  of  distressed  widows 
and  the  schooling  and  maintaining  of  poor 
children." 

The  12th  clause  devises  to  the  Widows'  So- 
ciety of  Savannah  another  parcel  of  land  in  that 
city,  "On  which  the  improvements  now  condst 
of  four  brick  tenement  buUdings,  the  rents  and 
profits  of  the  same  to  be  appropriated  to  the 
benevolent  purposes  of  saia  society,  but  this 
devise  is  made  on  condition  the  said  SavanncQi 
Widows'  Society  shall  not  sell  or  alienate  said 
lot  or  improvements,  nor  hold  the  same  subject 
to  the  debts,  contracts  or  liabilities  of  said  so- 
ciety," The  Widows'  Society  was  incorporated, 
as  stated  in  the  title  and  repeated  in  the  body  of 
its  charter  granted  in  1887,  "For  the  relief  of 
indigent  widows  and  orphans  in  the  City  of 
Savannah." 

"The  relief  of  aged,  impotent  and  poor  per- 
sons" is  within  the  very  words  of  the  Statute  of 
43Eliz.,  ch.4,  sec.  1,  and  of  the  Code  of  Georgia 
of  1878,  sec.  8157;  and  all  educational  pur- 
poses are  within  the  terms  of  that  Code,  and 
within  the  scope  and  principle  of  the  Statute 
of  Elizabeth.  RuMeli  v.  AUen  [anU,  8971. 
The  fact  that  the  gift  to  the  Widows'  Socie^  is 
directed  "To  be  api>Topriatedto  the  benevolent 
purposes  of  said  society,"  does  not  affect  its  va- 
lidity, because  the  chiuter  of  the  socie^  shows 
that  aJl  its  purposes  are  charitable,  in  the  legal 
sense.  It  is  only  when  a  gift  might  be  applied 
to  benevolent  purposes  wmch  are  not  charitable 
in  that  sense,  that  the  gift  fails.  SaltonttaU  v. 
Sanders,  11  AUen,  446;  Suter  v.  HiOiard,  182 
Mass.,  412;  DeCamp  v.  Dobbin*,  29  N.  J.  Eq., 
86;  Adye  v.  Smith.A  Conn.  ,60;  Jnre  Jarman'i 
Ettate,  8  Ch.  D.,  584.  The  conditions  subse- 
quent have  no  greater  effect  than  the  corre- 
sponding conditions  in  the  10th  clause,  already 
considered. 

The  next  clause  of  the  will  contains  a  provis- 
ion applicable  to  the  10th,  11th  and  12th  clauses, 
and  18  as  follows: 

"Thirteenth.  Should  either  one  or  more  of 
the  corporate  bodies  or  institutions  named  in 
the  presiding  items  of  my  will  attempt  to  sell, 
alienate  or  otherwise  dispose  of  the  property 
and  estate  therein  devised,  contrary  to  the  terms 
and  conditions  therein  set  forth,  or  should  there 
be  any  levy  on  the  same  to  satisfy  the  debts  of 
said  corporation,  then  I  hereby  direct  my  exec- 
utors or  legal  representatives  to  repossess  and 
enter  upon  said  property  or  estate  as  to  which 
the  conditions  may  be  so  broken  or  violated, 
and  in  that  event  I  do  hereby  give  and  de- 
vise the   said  property  so  entered  upon  and 
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lepossesaedunto  the  SavannaJbi  Female  Orphan 
AOTlxim." 

There  is  nothing  in  tills  clause,  by  which  the 
heirs  at  law  or  next  of  kin  can  be  benefited,  in 
anv  possible  view.  If  the  conditions  ag^nst 
voluntaiy  alienation  and  leyy  of  execution  are 
invalid,  the  previous  devises  stand  good.  If 
these  conditions  are  valid,  the  devise  over  to 
the  Savannah  Female  Orphan  Asylum,  an  un- 
doubted charity,  will  take  effect;  for  as  the  es- 
tate is  no  more  perpetual  in  two  successive  char- 
ities than  in  one  charity,  and  as  the  rule  against 
perpetuities  does  not  apply  to  charities,  it  fol- 
lows that  if  a  gift  is  made  to  one  charity  in  the 
first  instance,  and  then  over  to  another  charity 
upon  the  happening  of  a  contingency  which 
may  or  may  not  take  place  within  theiimit  of 
that  rule,  th  e  limitation  over  to  the  second  char- 
ity is  good.  Ohritf*  Hotpitai  v.  Orainaa;  16 
Sim.,  84.  100;  1  Macn.  &  Gord.,  460;  1  HaU& 
T wells,  588;  MeDoru>gh\.  Murdoeh,  16  How., 
867,  412,  415;  RvmcU  v  Alien.  [miprd\. 

The  14th  clause  of  the  will  contains  a  devise 
and  bequest  to  the  Georgia  Historical  Society 
to  establish  a  public  library  and  museum,  and 
is  as  follows: 

"  Fourteenth.  I  hereby  give,  devise  and  be- 
queath to  the  Oeergia  Historiod  Society  and  its 
successors  all  that  lot  or  parcel  of  land,  with 
the  buildings  and  improvements  thereon,  front- 
ing on  St.  James  Square,  in  the  City  of  Savan- 
ium,andrunningback  to  Jefferson  Street,known 
in  the  plan  of  ^d  city  as  lot  letter  N,  Heath- 
cote  Ward,  the  same  having  been  for  many 
years  past  the  residence  of  my  family,  together 
with  all  my  books,  papers,  docimients,  pict- 
ures, statuary  and  works  of  art  or  having  re- 
lation to  art  or  science,  and  all  the  funuture 
of  every  description  in  the  dwelling-house  and 
on  the  premises  (except  bedding  and  table  serv- 
ice, such  as  china,  crockerv,  glass,  cutlery,  sil- 
ver, plate  and  linen),  and  oU  fixtures  and  attach- 
ments to  the  same;  to  have  and  to  hold  the  said 
lot  and  improvements,  books,  pictures,  statu- 
ary, furniture  and  fixtures  to  the  said  Qeor^a 
Historical  Society  and  its  successors,  in  special 
trust,  to  keep  and  preserve  the  same  as  a  public 
edifice  for  a  librarv  and  academy  of  arts  and 
8ciences,in  which  uie  books,  pictures  and  works 
of  art  herein  bequeathed,  sad  such  others  as 
may  be  purchased  out  of  the  income,  rents  and 
profits  of  the  bequest  hereinafter  made  for  that 
purpose,  shall  be  permanently  kept  and  cared 
for,  to  be  open  for  the  use  of  the  public  on  such 
terms  and  under  such  reasonable  regulations  as 
the  said  Georgia  Historical  Society  may  from 
time  to  time  prescribe;  but  this  devise  and  be- 
quest is  made  upon  condition  that  the  Georgia 
Historical  Society  shall  cause  to  be  placed  and 
kept,  over  and  a^inst  the  front  porch  or  en- 
trance of  the  main  building  on  said  lot,  a  mar- 
ble slab  or  tablet,  on  whidi  shall  be  cut  or  en- 
graved the  following  words,  to  wit:  TELFAIR 
ACAOEXT  OF  ABTB  AND  BCIBRCB8,  the  word  'Tel- 
fair' being  in  larger  letters  and  occupying  a  sep- 
arate line  above  the  other  words;  and  on  the 
further  condition  that  no  part  of  the  bufldings 
shall  ever  be  occupied  as  a  private  residence  or 
rented  out  for  money,  and  none  but  a  janitor 
and  such  other  persons  as  may  be  employed  to 
manage  and  take  care  of  the  premises  shall  oc- 
cupy or  reside  in  or  upon  the  same,  and  that  no 
part  of  the  same  shall  be  used  for  public  meet- 


ings  or  exhibitions,  or  for  eating,  drinking  or 
smoking,  and  that  no  part  of  the  lot  or  improve- 
ments wall  ever  be  sold,  alienated  or  encum- 
bered, but  the  same  shall  be  preserved  for  the 
purposes  herein  set  forth.  And  it  is  my  wish 
that  whenever  the  walls  of  the  building  shall 
require  renovating  by  paint  or  otherwise,  the 
present  color  anddesign  shall  be  adhered  to  as 
far  as  practicable.  For  the  purpose  of  provid- 
ing more  effectually  for  the  accomplishments  of 
the  objects  contemplated  in  this  item  or  clause 
of  my  will,  I  hereby  give,  devise  and  bequeath 
to  the  Georgia  Historical  Society  and  its  succes- 
sors one  thousand  shares  of  the  capital  stock  of 
the  Aug^ta  and  Savannah  Railroad  of  the  State 
of  Georgia,  in  special  trust,  to  apply  the  divi- 
dends, mcome,  rents  and  profits,  arising  from 
the  same,  to  the  repairs  and  maintenance  of  said 
buildings  and  premises,  and  the  payment  of  aU 
eicpenses  attendant  upon  the  management  and 
care  of  the  institution  herein  provided  for,  and 
then  to  apply  the  remaining  income,  rents  and 
profits  in  adding  to  the  library,  and  such  works 
of  art  and  science  as  the  proper  officer*  of  the 
Georgia  Historical  Society  may  select,  and  in 
the  preservation  and  proper  use  of  the  same,  so 
as  to  carry  into  effect  in  good  faith  the  objects 
of  this  devise  and  bequest." 

The  Geori^  Historical  Sode^  was  incorpo- 
rated by  a  statute  of  the  10th  of  December,  18S8, 
the  preamble  of  which  recites  that  "The  mem- 
bers of  a  society  instituted  in  the  City  of  Savan- 
nah for  the  purpose  of  collecting,  preserving 
and  diffusing  information  relating  to  the  his- 
tory of  the  State  of  Georgia  in  particular,  and 
of  American  history  generally,  have  apjdied 
for  an  Act  of  incorporation."    The  1st  section 
makes  them  a  corporation  with  the  usual  pow- 
ers, and  especially  "To  purchase,  take,  receive, 
hold  and  enjov,  to  them  and  their  sucoeaBors, 
any  goods  ana  chattels,  lands  and  tenements, 
and  to  sell,  lease,  or  otiierwise  dispose  of  the 
same,  or  any  part  thereof,  at  their  will  and  pleas- 
ure; Provided,  That  the  clear  annual  income  of 
such  real  and  {lersonal  estate  shall  not  exceed 
the  sum  of  $S,000;  and.  Provided,  alto,  That  the 
funds  of  the  said  corporation  shall  be  used  and 
appropriated  to  the  purposes  stated  in  the  pre- 
ainble  of  this  Act,  and  those  only."    And  the 
4th  section  declares  that  the  Act  of  incorpora- 
tion shall  be  a  public  Act,  "And  shall  be  con- 
strued benignlv  and  favorablv  for  every  bene- 
ficial purpose  therein  intended." 

It  is  stated  in  the  bill  and  admitted  by  the  de- 
murrer, that  the  net  income  of  the  Georgia  His- 
torical Society  from  property  held  by  it  at  tiie 
time  of  the  death  of  the  testatrix,  was  b^ween 
$8,000  and  $4,000,  and  that  the  income  of  the 
property  now  bequeathed  to  it  will  add  #7,000 
to  uat  income.  It  is  argued  for  the  aroeUanta 
that,  because  the  effect  of  the  gift  will  be  to  In- 
crease tiie  property  of  the  corporation  to  doolde 
the  amount  wm  ch  the  corporation  is  allo'wed  by 
the  proviso  in  the  Ist  section  of  its  charter  to 
hol^  the  whole  gift  is  void. 

But  there  are  two  conclusive  answen  to  this 
argument:  1.  Restrictions  imposed  by  the  char- 
ter of  a  corporation  upon  the  amount  of  prop- 
erty that  it  mav  hold  cannot  be  taken  advaotage 
of  collaterally  by  private  persons,  but  only  in  a 
direct  proceeding  oy  the  state  which  created  it. 
Banyan  v.  CoOer,  14  Pet.,  ISS,  181;  Bmiik  v 
8hteiey,  12  WalL,  868,  861  [79  U.  &.  XX.4ao! 
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4S1];  BcfordtuT.  Trin%t!/0hurek,ASan61.Ch., 
618, 7S8;  DeCemp  v.  LUIbina,  29  N.  J.  Eq.,  36; 
DkmiT.  out  Colony  R.  R  Co.,  181  Mass.,  868, 

m. 

2.    By  an  Act  of  tunendment  of  the  28th  of 
October,  1870,  the  provisos  in  the  Ist  section  of 
tlie  original  charter  are  repealed.    It  is  con- 
loided  that  the  Act  of  1870  is  unconstitutional 
Kid  void,  as  being  a  grant  br  the  Legislature,  of 
oorporste  powers  and  privileges,  in  contraven- 
tioD  of  this  provision  in  the  Constitution  of  the 
State:  "  The  General  Assembly  shall  have  no 
power  to  grant  corporate  powers  and  privileges 
to  private  companies,  except  to  bonking,  insur- 
iDoe,  railroad,  canal,  navi^tion,  minug,  ex- 
jaess,  lumber,  mantifacturmg  and  telegraph 
oompanies;  nor  to  make  or  change  election  pre- 
dntB;  nor  to  establish  bridges  or  ferries;  nor  to 
cbaoge  names  of  legitimate  children;  but  it  shall 
jirescribe  by  law  the  manner  in  which  such  pow- 
en  shall  be  exercised  by  the  courts."    Consti- 
tution of  Qeorgia  of  1868,  art.  3,  sec.  6,  sec.  5; 
Code  of  1878,  sec.  5068.    But  the  words  "  cor- 
pontte  powers  and  privileges,"  as  here  used,  sig- 
nify the  corporate  franchise,  the  aggregate  pow- 
tn  and  privileges  which  constitute  a  corpoia- 
tkm,  not  every  separate  power  and  pri^ege 
which  may  be  conferred  upon  a  corporate  Ixxiy. 
The  object  is  to  take  away  from  the  Legisu- 
tore,  and  to  vest  in  the  courts,  under  its  direc- 
tion for  the  future,  the  creation  of  private  cor- 
porations for  Uterary,  religious,  charitable  or 
other  purposes,  except  those  specially  excepted; 
bat  not  to  prevent  the  Legislature  from  amend- 
bg  the  ch^ters  of  corporations  already  exist- 
iot,  and  modif ^ring  or  enlarging  their  powers, 
eitber  bv  repealmg  former  restnctions  or  other- 
wise,   'the  Act  of  1870  is,  therefore,  constitu- 
ttooaland  valid. 

That  a  devise  and  bequest  "  to  keep  and  pre- 
Krre  as  a  pablic  edifice  "  a  house  containing  a 
fibrtry  and  an  academy  or  museum  of  works  of 
art  and  science,  "  to  be  open  for  the  use  of  the 
pablic "  on  such  terms  and  under  such  reason- 
able regulations  as  the  trustees  may  from  time 
to  time  prescribe,  is  a  valid  charity,  cannot  be 
doubted.  BriHth  Muteum  v.  Witte,  2  Sim.  & 
Stn.,  594;  Drury  v.  Natick,  10  Allen,  169;  Bon- 
ekugh'i  Appeal,  86  Pa.  St,  806.  The  directions 
tending  to  perpetuate  the  memory  of  the  found- 
er do  not  impair  its  public  character  or  its  legal 
TiKdity.  In  the  cases  of  Thornton  v.  Slmkeipeare, 
H.  a  V.  Jolm8.[£ng.],  612,  and  1  DeO.  F.  &  J., 
M.and  of  Oarne  v.  Long,  2DeG.  P.  &  J.,  75, 
(»  which  the  ^pellants  rely,  the  ^fts  failed  be- 
caoae  not  exclusively  devoted  to  a  public  char- 
itable ose,  tbe  defimtion  in  the  one  case  includ- 
ing purposes  that  mig^t  not  be  charitable,  and 
the  beiiDest  in  the  other  being  to  a  private  li- 
banr  established  for  the  benent  of  the  subecrib- 
en  done.  See,  BeoMmont  t.  OUtitira,  L.  R.  4 
Ck..  80Q,  814,  816. 

A  corporation  may  hold  and  execute  a  trust 
for  chamaUe  objects  in  accord  with  or  tending 
to  promote  the  purposes  of  its  creation,  al- 
iMgfa  sodi  as  it  might  not,  by  its  charter  orbv 
gcoeiri  laws,  have  authority  ttself  to  establish 
or  Id  tpeuA  ita  corporate  funds  for.  A  dty,  for 
hiitinrr.  may  take  a  devise  in  trust  to  maintain 
a  oirifege,  an  or);dian  school,  or  an  asylum. 
TUU  T.  eirard,  2  How.,  127 ;  MeDonogh  v. 
Mtrdoeh,  15  How.,  867;  P»rin  ▼.  Carey,  24 
How.,  466  [65  U.  S.,  XVL,  701].  There  is  some 
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ground  for  holding  that  the  objects  of  a  histor- 
ical society  would  be  promotea  by  administer- 
ing a  devise  and  bequest  to  maintain  for  the 
public  instruction  and  benefit  a  house  contain- 
ing a  collection  of  books,  documents  and  works 
of  art,  with  other  such  books  and  works  to  be 
selected  by  the  officers  of  the  society  and  pur- 
chased out  of  the  surplus  income ;  and  that  tiie 
purposes  of  the  trust  are,  in  the  words  of  Mr, 
Jtutiee  Story  in  Vidal  v.  Girard,  2  How.,  189, 
"  germane  to  the  objects  of  tbe  incorporation," 
and  "  relate  to  matters  which  will  promote,  and 
aid,  and  perfect  those  objects." 

But  if  any  doubt  remains  of  the  capacity  of 
the  Qeorgia  Historical  Society  to  assume  and 
execute  those  charitable  trusts,  it  would  be 
within  the  ordinary  jurisdiction  of  a  court  of 
equity  to  appoint  ouier  trustees  in  its  stead,  ac- 
cording to  the  maxim,  expressly  affirmed  in  the 
Code  of  Georgia,  that  a  trust  stiall  never  fail  for 
the  want  of  a  trustee.  BeeM  v.  AUy-Oen.,  8 
Hare,  191 ;  Window  v.  Cummingi,  8  Cash.,  868; 
Code  of  Georgia  of  1873,  sec.  8195. 

The  residuary  clause  of  the  will  disposes  of 
real  and  personal  estate  to  the  amount  of 
1800,000,  and  is  as  follows : 

"  Twenty -first.  All  the  residue  of  my  estate, 
of  whatever  the  same  may  consist,  real,  personal 
and  mixed,  and  wherever  situated,  I  hereby 
^ve,  devise  and  bequeath  to  mv  executors  here- 
inafter named,  and  to  the  survivor  of  them,  and 
to  the  successors  in  this  trust  of  said  survivor, 
in  trust,  to  use  and  appropriate  the  proceeds 
arising  from  the  same  to  the  building  and  erec- 
tion and  endowment  of  a  hospital  for  females 
within  the  City  of  Savannah,  on  a  permanent 
basis,  into  whfch  sick  and  indigent  females  are 
to  be  admitted  and  cared  for  in  such  manner  and 
on  such  terms  as  may  be  defined  and  prescribed 
by  the  trustees  or  mrectresses  provided  for  in 
this  item  or  clause  in  my  will.  The  income, 
rents  and  profits  of  such  portion  of  the  residuum 
of  my  estate  as  may  not  be  expended  in  the 
building,  erection  and  fumbhing  said  hospital 
shall  be  annually  appropriated  to  the  support 
and  maintenance  of  the  same.  My  desire  and 
request  is  that  a  thoroughly  convenient  hospital, 
of  moderate  dimensions  suited  to  the  wants  of 
the  Citv  of  Savannah,  and  capable  of  enlarge- 
ment if  necessity  should  require,  may  be  built 
and  erected,  with  no  imnecessary  display  con- 
nected with  it.  And  I  do  hereby  nominate,  as 
tbe  first  trustees,  managers  or  directresses  of 
said  hospital,  TSm.  Louisa  F.  Gilmer,  Sarah 
Owens,  Mary  Elliott  (formerly  Habersham), 
Susan  Mbub,  Florence  Bourquin,  Eva  West 
and  Eliza  Chisolm,  all  of  Savannah,  Georgia, 
and  do  request  and  instruct  my  executors  to  ad- 
vise and  consult  with  the  ladies  named,  as  to  the 
construction,  arrangement  and  furnishing  of 
said  boepital.  It  is  further  my  wish  and  desire, 
and  I  do  hereby  request,  that  a  suitable  ana 
proper  Act  of  incorporation  for  said  hospital 
shall  be  obtidned  from  such  tribunal  in  tbe  State 
of  Georgia  as  may  have  jurisdiction  in  the 
raemises,  to  be  called  and  known  as  the '  Telfair 
Hospital  for  Females,'  with  the  ladies  above 
named,  or  such  of  them  as  may  consent  to  serve, 
and  such  others  as  they  may  apply  for  to  be  as- 
sociated with  them,  as  the  first  trustees,  man- 
agers or  directresses  under  said  Act  of  incorpo- 
ration, with  power  to  fill  any  vacancies  that  oc- 
cur in  their  number.    And  for  the  pnrpose  of 
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accomplishing  the  objects  contemplated  in  this 
item  or  clause  of  my  will,  I  do  hereby  authorise 
and  empower  my  executois,  or  the  Surrivor  of 
them,  to  sell  and  convejr  all  or  any  portion  of 
the  real  estate,  or  any  interest  in  the  same, 
which  I  maj  have  or  be  entitled  to,  and  not 
given  or  devised  in  anv  of  the  previous  items  or 
clauses  of  this  mv  will,  using  tneir  discretion  as 
to  private  or  public  sales,  and  as  to  whether  and 
at  what  time  such  sales  shall  be  made." 

That  this  devise  and  bequest  to  establish  a 
hospital  for  sick  and  indigent  females  in  tbe 
City  of  Savannah  is  sofSciently  definite,  and 
that  its  validity  is  not  impaired  by  the  provision 
of  the  will  requiring  an  Act  of  incorporation  to 
be  obtained,  are  clearly  settled  by  the  cases  of 
InMt  V.  Sailor^  Snug  Harbor,  8 Pet.,  99;  Ovid 
V.  Hotpital,  95  U.  8.,  808  [XXIV.,  460] ;  and 
Rutted  V.  AUen,  anU  [897]. 

The  bequest,  in  the  28d  clause  of  the  will,  of 
|1,000  "To  the  first  Christian  church  erected  or 
to  be  erected  in  the  Village  of  Telf  airville  in 
Burke  County,  or  to  such  prsons  as  may  be- 
come trustees  of  the  same,"  Is  supported  by  the 
same  authorities,  and  is  directly  within  the  de- 
cisions of  Lord  Thurlow  in  At&-Cfen.  v.  Bitivoip 
<tf  OhetUir,  1  Bro.  Ch.,  444,  of  Str  John  Copley, 
Master  of  the  Rolls,  afterwards  Lord  Lynd- 
hurst,  in  Soc.for  Propagation  of  Oie  Qotpel  v. 
Atty-Oen.,  8Kuss.,  142,  and  of  Lord  Eiatherley 
in  aennea  v.  Herbert,  L.  R.,  7  Ch.,  282 ;  see, 
also.  Gumming  v.  Beid  Memorial  Church,  64 
Oa.,  106. 

The  result  is,  that  all  the  devises  and  bequests 
contained  in  Miss  Telfair's  will  ore  valid  as 
agatnst  her  heirs  at  law  and  next  of  kin. 

Iheree  affirmed. 
Tmeoopy.    Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  X5. 6. 


JOSEPH  B.  CLOSE  et  al.,  Apptt., 

GLENWOOD  CEMETERY. 

CHAKLE8  BORCHERLING,  Appt.. 

«. 

GLENWOOD  CEMETERY. 

(See  a.  a,  17  otto,  tea-m.) 

Omnettry  company— right  to  landt—eonttruetion 
qf  eontraet-^reeeivei^-rightt  of. 

*  1.  A  cemetery  oompony  was  Incorporated  In 
18M  by  an  Act  of  Congress,  which  authorized  it  to 
purohase  and  hold  ninety  acres  of  land  in  tlie  Dls- 
uiot  of  Columbia,  and  to  receive  gifts  and  bequests 
for  the  purpose  of  omamentlnK  and  improvlncr  the 
cemetery;  enacted  that  Its  affairs  should  be  oon- 
dnoted  by  a  president  and  three  other  managers,  to 
be  elected  annually  by  the  votes  of  the  proprietors, 
and  to  have  power  to  lay  out  and  ornament  the 
KTOunds,  to  sell  or  dispose  of  btuial  lots,  and  to  make 
by-laws  for  the  conduct  of  its  affairs  and  the  govern- 
ment of  lot  holdeiB  and  vlsltora ;  fixed  the  amount 
of  the  capital  stock,  to  be  divided  among  the  pro- 
prietors according  to  their  respective  interests ;  and 
provided  that  the  land  dedicated  to  the  purposes  of 
a  cemetery  should  not  be  subject  to  taiation  of  any 

*Head  notes  by  Mr.  Juttiu  Obat. 
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Und,  and  no  Ugfaways  shoold  be  ooeoed  throngfa 
it,  and  that  it  should  he  lawful  for  Oongtea  thei»- 
after  to  alter,  amend,  modify  or  repeal  the  Act. 
Presently  afterwards  thirty  of  the  ninety  acres  were 
laid  out  as  a  cemetery,  the  cemetery  was  dedicated 
by  public  religious  8ervioes,and  a  paiophlet  was  mit>- 
lished,  containing  a  copy  of  the  obaiter,  a  list  (» the 
offloers,  an  account  of  oie  proceedings  at  the  dedi- 
cation, describing  the  oemete^  as  **  anogether  oom- 
prising  ninety  acres,  thirty  of  which  are  now  fully 
prepared  for  interments,"  and  the  by-laws  of  the 
Oonxiration,  which  declared  that  all  lots  should  be 
held  in  pursuance  of  the  charter.  No  stock  was  ever 
issued.  But  the  owner  of  the  whole  tract,  named 
in  the  charter  as  one  of  the  original  assodates,  and 
in  the  list  published  In  the  pamphlet  as  the  president 
and  a  manager  of  the  Corporation,  knowlitg  all  the 
above  facts,  and  never  objecting  to  the  appiopil*- 
tion  of  the  property  as  appearing  thereby,  for  more 
than  twentr  years  manamd  the  Cemetery,  sold 
about  two  thousand  burial  lots,  and  gave  to  each 

Irarohaser  a  copy  of  the  pamphlet,  andadeedof  the 
ot,slgned  by  himself  aspiemdent,  bearing  the  mal 
of  the  Conraratlon,  and  having  the  br-laws  printed 
thereon.  In  1917  Congress  passed  an  Act,  amending 
the  charter  of  the  Corporation,  providing  that  its 
property  and  affairs  should  be  managed,  so  as  to  se- 
cure the  equitable  rights  of  all  peiaons  having  any 
vested  Interest  In  the  cemetery,  by  a  board  of  five 
trustees  to  be  elected  annually,  three  by  the  proprie- 
tors of  lots  owned  In  good  faith  upon  which  s  burial 
bad  been  madejmd  two  by  the  original  proprietors ; 
and  that  of  the  gross  reoefptrttrislug  from  the  future 
sale  of  lots,  one  fourth  should  be  annually  paid  by 
tbe  tousteesto  tbe  original  pioprletois  and  the  rest 
be  devoted  to  the  Improvement  and  maintenance  of 
the  cemetery.  Held,  that  the  Act  of  1877  was  a  con- 
stitutional exercise  of  the  power  of  amendment  re- 
served in  the  Act  of  U64;  uiat  the  owner  of  the  land 
was  estopped  to  deny  the  existence  of  the  Oorpoi*- 
Uon,  the  setting  apart  of  the  whole  ninety  acres  as 
a  cemetery,  and  the  right  of  the  lot  holders  to  elect 
a  majority  of  the  trustees ;  and  that  he  was  in  equity 
bound  to  convey  the  whole  tract  to  the  Corpontkoa 
in  fee,  and  to  account  to  the  Corporation  for  three 
fourths  of  the  sums  received  by  him  from  aalea  of 
lots  since  the  Act  of  1877;  and  the  corporation  to 
pay  him  one  fourth  of  the  gross  receiptB  from  fut- 
ure sales  of  lots. 

8.  Pending  a  Itill  in  equity  against  the  owner  of 
land  to  compel  a  conveyance  of  the  title,  anbject  to 
certain  rights  of  his  in  the  rents  and  pnAta,  a  re- 
ceiver appointed  in  another  suit  against  him,  and  to 
whom  be  bad  by  order  of  court  in  that  suit  assigned 
his  interest  in  the  land,  applied  to  be  and  was  made 
a  defendant,  and  answereo,  and  also  filed  a  orcas-biU 
against  both  the  original  parties,  which  was  after- 
wards ordered  to  be  stricken  from  the  flies,  with 
leave  for  him  to  apply  for  leave  to  file  a  cross-bill ; 
but  be  never  applied  for  such  leave.  Hie  oase  was 
beard  upon  pleadings  and  proofs  and  a  final  decree 
entered  ordering  the  original  defendant  to  convey 
to  the  plaintlfl,  and  the  plaintiff  to  account  to  him 
or  his  assigns  for  part  of  the  rents  and  profits,  aad 
that  this  oeciee  be  without  prejudice  to  the  rlgUs 
of  the  receiver.  Held,  that  the  receiver  was  not  ag- 
grieved. 

[Nos.  108.  888.] 
Argnied  2fim.  in,  28, 188S.  Decided  Jfar.  S,  18$S. 

APPEALS  from  the  Supreme  Court  of  tbe 
District  of  Columbia. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Meitn.  J.  Hublej'  A«htoa  aad  HMthaa- 
iel  Wilson,  for  Close  and  Clendenin,  app^ 
lants: 

The  grant  of  corporate  franchises  contained 
in  the  Act  of  July  27,  18S4,  waiT  not  accepted 
by  the  persons  therein  named;  the  charter  never 
took  eSect;  and  no  corporation,  de  faeto  at  de 
jure,  was  in  ette  at  the  time  of  the  transactioas 
set  forth  in  the  bill,  capable  of  acquiring  title. 
legal  or  equitable  to  the  land  tai  controversy. 

The  case  is,  therefore,  within  the  prinflple 
that  "  If  a  man  grants  his  estate  to  an  imagin- 
arv  corporation,  which  exists  only  in  bia  own 
mind,  no  title  passes." 
I     Btmdi  V.  Topping,  5  McLean,  301. 
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The  rule  that  a  nant  does  not  become  opei»- 
tire  tmtQ  accepted,  applies  in  full  force  to  a 
mat  of  the  fraiudiise  to  be  a  corporation  (1  Bl. 
Com.,  liSf,  and  no  charter  of  incorporation  is 
o(  any  effect  tmtil  it  is  accepted  by  at  least  a 
Dttjon^  of  those  who  are  intend^  to  be  in- 
oorponted. 

Anr&  Ames,  sec.  81 ; Bart.  CdU. Com,  4  Wh. , 
IBS;  mi»f.  ManhaU,  2  Mass.,  279;  Falconer  v. 
Oim^,  2  McLean,  196;  State  v.  Dawton,  16 
hi,  41;  i^orte  v.  Unangti,  8  Watts  &  8.,  62; 
Om.  y.OuUen,  18  Pa.,  148. 

That  the  Act  of  February,  1877,  repeals  the 
ixA  of  1864,  and  provides  a  different  corpora- 
tion composed  of  the  lot  holders,  aeema  to  be 
pitta  npon  the  face  of  it.  It  is  merely  a  colora- 
ble smwDdment  of  the  Act  of  1864,  which  can 
raerate  onlyas  the  grant  of  a  new  charter,' and 
of  new  franchises,  for  a  different  corporation 
torn  that  contemplated  by  the  Act  of  1864. 

"The  intention  to  re^I  is  efficiently  mani- 
fested when  the  provisions  of  the  two  enact- 
ments are  so  inconsistent  that  they  cannot  stand 


!  V.  Gomr».,  87  N.  J.  L.,  280. 

The  corporations,  if  any,  existing  under  the 
Act  of  1854,  being  dissolved  by  the  repeal  of 
that  Act  by  the  Act  of  1877,  iU  rights  of  prop- 
erty revert  to  the  original  donor,  the  defendant. 

Boom  V.  Boberttcm,  18  How.,  480  (59  U.  S., 
IV.,  4WJ;  Lum  v.  Bobertion,  6  Wall. ,  277  (73  U. 
8.XVin..743). 

If  it  should  be  held  that  the  Act  of  February, 
1877,  is  to  be  construed  as  an  alteration  and  not 
w  a  repeal  of  the  Act  of  1854,  we  submit  that 
the  Act  is  unconstitutional,  as  not  the  exercise 
of  a  power  properly  legislative,  and  as  depriv- 
ing ue  defendant  of  his  property  without  due 
process  of  law,  and  taking  private  property  for 
public  use  wittiout  just  compensation. 

Dati^$im-v.  IT.  Orleans,  96U.  S.,107(XXIV., 
SOX 

The  Act  of  1877  cannot  be  defended  as  a  law- 
ful exercise  of  the  power  of  Congress  to  alter 
or  modify  the  charter. 

SiiaangJKundCiufs,mV.  8., 700 (XXV. ,496); 
Can.  V.  Ettex  Co.,  18  Gray,  258;  B.  B.  Co.  v. 
Maine.  96U.8.,  499(XXIV.,  886);-8iii?«v.  2W«- 
artf,15B.  Mon.,840;  AlUn  v.  MeKeen,  1  Sumn., 
277;  R.  B.  Co.  v.  Chapman,  38  Conn.,  70;  De- 
Iroitv.  P.  U.  0>.,  43  Mich.,  147. 

We  sobmit,  therefore,  that  the  Act  of  1877, 
iridch  takes  the  management  and  property  of 
the  supposed  Corporation  out  of  the  minds  of 
the  defendant,  the  real  owner,  and  arbitrarily 
aimropriates  three  fourths  of  the  receipts  from 
sales  of  lota  to  the  soK»lled  "improvement  of 
the  cemetery,"  and  reduces  the  defendant  to 
the  coodition  of  a  mere  creditor  in  respect  to  the 
lendue,  is  not  a  valid  amendment  of  the  charter. 

Jfotr*.  Cortlandt  Parker  and  W.  B. 
liatidge,  tot  Borcherling,  appellant. 

jKmri.  T.  W.  Bartlejr,  William  F.  Blat- 
tiagl^  and  T.  J.  Miller,  for  appellee. 

Jtr.  JutUee  Gray  delivered  the  opinion  of 
theeoort: 

This  is  a  bill  in  equity,  filed  on  the  25th  of 
October,  1877,  by  the  Glenwood  Cemetery, 
chiming  to  be  a  Corporation  established  by  Act 
of  CoogresB,  against  Joseph  B.  Close,  -William 
8.  Humidireys,  Randolph  8.  Evans  and  George 
dendemn,  praying  for  a  conveyance  of  the 
See  17  Otto. 


legal  title  in  a  tract  of  land  containing  ninety 
acres,  situated  in  the  District  of  Columbia, 
known  as  the  Glenwood  Cemetery;  and  for  an 
account.  The  bill  was  afterwards  dismissed  by 
consent  as  against  Humphreys  and  Evans.  The 
material  facts,  as  shown  by  the  proofs,  are  aa 
follows: 

In  June,  1852,  Humphreys,  for  the  sum  of 
$9,000,  bought  of  Junius  J.  Boyle  the  tract  of 
limd  in  controversy,  and  took  from  him  a  deed 
of  it,  and  immediately  set  about  preparing  it 
for  use  as  a  cemetery.  He  inclosed  with  a  high 
fence,  and  laid  out  with  drives  and  walks,  and 
improved  and  embellished  thirty  acres  of  it, 
leaving  the  other  sixty  acres  in  their  original  un- 
improved condition;  and  in  March,  1858,  put 
Clendenin  in  charge  as  superintendent.  Hum* 
phreys  conveyed  to  Close  an  undivided  half  of 
the  premises  in  April,  1858,  and  the  whole  tract 
in  June,  1854.  The  two  deeds  were  absolute 
in  form,  but  were,  in  fact,  intended  as  security; 
the  first  for  the  repayment  of  $20,000,  advanced 
to  Humphreys  by  Close,  for  the  purpose,  as 
Close  knew,  of  converting  the  estate  into  a 
cemetery;  and  the  second  for  the  repayment  of 
other  advances  to  the  amount  of  $7,()00,  already 
made  to  him  by  Close,  for  the  same  purpose, 
and  of  subsequent  like  advances,  of  the  amount 
of  which  there  is  no  evidence  but  Close's  own 
vague  and  unsatisfactory  testimony,  unsup- 
ported by  books  or  vouchers;  and  tne  parties 
agreed  in  writing  that  if  Humphreys  should 
meet  his  obligations,  he  should  have  back  one 
half  of  the  land.  Humphreys  thenceforward 
managed  the  property,  acting  for  himself  and 
Close,  through  Clendenin  as  superintendent, 
until'  September,  1859,  when,  having  failed  to 
meet  his  engagements,  he  relinquished  all  his  in- 
terest in  the  property  to  Close,and  Close  became 
sole  owner,  and  assumed  control  of  the  prop- 
erty, retaining  Clendenin  as  his  superintendent 
to  manage  the  cemetery. 

On  the  27th  of  July,  1854,  Congress  passed 
an  Act  entitled  "An  Act  to  Incorporate  the 
Proprietors  of  Glenwood  Cemetery,"  by  which 
twelve  persons  named,  eight  of  them  residents 
of  the  District  of  Columbia,  and  the  other  four 
being  Close  and  William  Phelps  (since  de- 
ceas«i),  residents  of  New  Jersey,  and  Hum- 
phreys and  Evans,  residing  in  New  York,  were 
created  a  Corporation  by  the  name  of  "The 
Proprietors  of  Glenwood  Cemetery  in  the  Dis- 
trict of  Columbio," and  were  empowered  "To 
purchase  and  hold  not  exceeding  one  himdred 
acres  of  land  in  the  District  of  Columbia,  north 
of  the  limits  of  the  City  of  Washington;  to  sell 
and  dispose  of  such  jiarts  of  said  knd  as  may 
not  be  wanted  for  the  purpose  of  a  cemetery, 
provided  that  at  least  thirty  contiguous  acres 
shall  be  forever  appropriated  and  set  apart  as  a 
cemetery;  with  aumority  to  said  corporation  to 
receive  gifts  and  bequests  for  the  purpose  of 
ornamenting  and  improving  said  Cemetery;" 
and  it  was  enacted  tliat  the  aiGtairs  of  the  Corpo- 
ration should  be  conducted  by  a  president  and 
three  managers,  to  be  "  elected  annually  by  a 
majority  of  tiie  votes  of  the  proprietors,"  and 
"  each  proprietor  entitied  to  one  vote  for  each 
share  held  by  him,"  and  that  until  the  first  elec- 
tion the  four  last-named  persons  should  be  man- 
agers; that  the  president  and  mangers  should 
have  power,  among  other  things,  "  to  lay  oat 
and  ornament  the  grounds,"  "to  lay  out  and 
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sell  or  dispose  of  burial  lots,"  and  "  to  make 
such  by-laws,  rales  and  regulations  as  they  may 
deem  proper  for  conducting  the  affairs  of  the 
Corporation,  for  the  government  of  lot  holders 
and  visitors  to  the  Cemetery,  and  for  the  trans- 
fer of  stock  and  the  evidence  thereof;"  that  "the 
capital  stock  of  said  Company  shall  be  repre- 
sented by  two  thousand  shares  of  t^  each,  di- 
vided among  the  proprietors  according  to  their 
respective  interests,  and  transferable  in  such 
manner  as  the  by-laws  may  direct;"  that  "  no 
streets,  lanes,  alleys,  roads  or  canals  of  any  sort 
shall  be  opened  through  the  property  of  said 
Coiporation,  exclusively  used  and  appropriated 
to  the  purpose  of  a  Cemetery;  provided,  that 
nothing  herein  contained  shdl  authorize  said 
Corporation  to  obstruct  any  public  road  or 
street  or  lane  or  alley  now  actusJly  opened  and 
tised  as  such;"  that  any  person  wiluully  destroy- 
ing, injuring  or  removing  any  tomb,  monument, 
gravestone,  fence,  railing,  tree  or  plant  within 
Uie  limits  of  the  Cemetery',  should  be  considered 
guilty  of  a  misdmeanor;  that  "  each  of  the 
stocliholders  in  the  said  Company  shall  be  held 
liable  in  his  or  her  individuEU  capacity  for  all 
the  debts  and  liabilities  of  the  said  Company, 
however  contracted  or  incurred;"  that  "  bunal 
lots  in  said  Cemetery  shall  not  be  subject  to  the 
debts  of  the  lot  holders  thereof,  and  the  land  of 
the  Company  dedicated  to  the  purposes  of  a 
Cemetery  shall  not  be  subject  to  taxation  of  any 
kind;"  that  a  certificate,  under  seal  of  the  Cor- 

g oration,  of  the  ownership  of  any  lot,  should 
ave  the  same  effect  as  a  conveyance  of  real  es- 
tate; and  that  "  it  may  be  lawxul  for  Congress 
hereafter  to  alter,  amend,  modify  or  repeal  the 
foregoing  Act."    10  Stat,  at  L.,  789. 

On  the  9d  of  August,  1854,  the  ceremony  of 
dedicating  the  Cemetery  by  appropriate  relig- 
ious services  and  addresses  was  performed  on 
the  spot  in  the  presence  of  a  number  of  people. 
Immediately  afterwards,  a  pamphlet  was  pub- 
lished and  generally  circulated,  containing  a 
copy  of  the  charter,  a  list  of  the  officers,  includ- 
ing Close,  Phelpa,  Humphreys  and  Evans,  man- 
agers; Close,  president;  Humphreys,  treasurer; 
and  Clendenin,  superintendent;  a  full  account 
of  the  proceedings  at  the  dedication,  in  which 
the  property  was  spoken  of  as  set  apart  and  con- 
secrated for  the  burial  of  the  dead,  and  as  "  al- 
together comprising  ninety  acres,  thirty  of 
which  are  now  fully  prepared  for  interments;" 
and  the  by-laws  of  the  Cemetery,  of  which  the 
first  was,  "All  lots  shall  be  held  in  pursuance  of 
'An  Act  to  Incorporate  the  Proprietors  of  Glen- 
wood  Cemetery,'  approved  July  27,  1854,  and 
shall  be  used  for  the  purposes  of  sepidture 
alone." 

Close  soon  after  received  a  copy  of  this  pam- 
phlet from  Humphreys,  and  from  that  time  to 
the  filing  of  the  bill  never  objected  to  the  api)ro- 
priation  of  the  property  in  the  manner  appearing 
thereby.  In  the  course  of  the  next  twenty  years, 
about  two  thousand  lots  were  sold,  and  each 
purchaser  was  given  a  copy  of  the  {Mimphlet, 
and  a  certificate  or  deed  of  Us  lot,  signed  by 
Close  as  president,  bearing  the  seal  of  the  Com- 
pany, and  having  the  by  laws  printed  thereon. 
The  gross  receipts  from  the  time  of  the  open- 
ing of  the  Cemetery  to  1876  were  |160,000.  No 
stock  was  ever  issued  as  provided  in  the  charter. 
No  taxes  were  ever  paid  on  any  part  of  the 
ninety  acres.    At  different  times  from  1871  to 
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1876,  taxes  were  assessed  or  proposed  to  be  as- 
sessed, by  the  municipal  authonties,  upon  the 
sixty  acres  which  had  not  been  improved.  But 
Close  and  Clendenin,  by  representmg  to  the  as- 
sessors and  collector  that  the  whole  tract  had 
been  dedicated  to  burial  purposes  in  accordance 
with  the  charter,  and  by  exhibiting  to  them  the 
charter  and  the  pamphlet  contaming  the  ac- 
count of  the  dedication,  induosd  them  to  recog- 
nize the  exemption  of  the  whole  tract  from  tax- 
ation. 

On  the  28th  of  February,1877,Congress passed 
an  Act,  amending  the  Act  of  the  87th  of  July, 
1854;  changing  me  name  of  the  Corporation  to 
"The  Qlenwood  Cemetery;"  providmg  that  its 
property  and  affairs  should  be  under  uie  con- 
trol of  a  board  of  five  trustees,  any  three  of 
whom  should  be  a  quorum,  to  be  elected  annu- 
ally, "three  by  the  proprietors  of  lota  in  said 
Cemetery"  (each  to  be  "entitled  to  one  vote  for 
each  lot  owned  by  him  in  good  faith,  upon 
which  a  btirial  has  been  made")  "  and  two  by 
the  original  proprietors,"  and  to  have  authori^ 
to  fill  temporary  vacancies  in  the  board;  that 
these  trustees  should  so  conduct  the  affairs  of 
the  Cemetery  "As  to  secure  the  equitable  rights 
of  each  and  every  person  having  in  any  way 
any  vested  interest  In  the  said  Oemetcry;  and 
the  Cemetery  shall  be  amenable  and  subject  to 
the  jurisdiction  of  the  equity  courts  of  the  Dis- 
trict of  Columbia  for  any  dinegard  of  the  rights 
or  interests  of  any  person  wnatsoever;"  that 
"The  words  'the  proprietors,'  where  they  occur 
in  the  original  Act  of  incorporation  hereby 
amended,  shall  be  interpreted  and  construed  to 
mean  and  shall  signify  the  proprietors  of  lots  in 
said  Cemetery,  and  which  is  hereby  now  de- 
clared by  this  amendment  to  be  the  true  intent 
and  meaning  of  said  words;"  and  that,  of  the 
gross  receipts  arising  "  from  the  sale  of  lota 
hereafter  sold  of  the  ground  now  dedicated  to 
burial  purposes,"  one  fourth  should  be  annual- 
ly paid  by  the  trustees  to  the  original  proprie- 
tors, and  the  rest  be  devoted  to  the  improve- 
ment and  maintenance  of  the  Cemetery.  19 
Stat,  at  L.,268. 

Pursuant  to  this  Act,  the  owners  of  lots  cboae 
three  trustees,  who,  on  the  refusal  of  Close  to 
recognize  the  Corporation  as  existing,  or  to  ap- 
point two  other  trustees,  filled  up  the  vacan- 
cies in  the  board  and,  on  the  refusal  of  Close 
and  of  Clendenin,  as  his  agent,  to  deliver  up 
possession  to  them,  filed  this  bill  to  compel  a 
conveyance  of  the  legal  titie  and  a  deliver}-  of 
possession  of  the  whole  tract,  and  an  account 
of  the  proceeds  of  any  lots  sold  since  the  orgga- 
ization  under  the  Act  of  1877. 

The  defenses  set  up  by  Cflose  and  Clendenin, 
in  their  answers  and  at  the  argument,  are,  that 
there  never  was  any  acceptance  of  the  Act  of 
1854,  or  formal  organization  of  the  Corporation 
under  it,  but  the  property  remained  the  private 
property  of  Close,  except  such  lots  as  had  been 
sola,  for  which  he  was  ready  to  give  a  legal 
title  to  the  holders ;  that  the  Act  of  1877  was 
unconstitutional  and  void,  as  depriving  him  of 
his  property  without  adequate  compensation ; 
and  that  no  part  of  the  sixty  acres  not  inclosed 
was  ever  dedicated  to  the  purposes  of  a  ceme- 
tery in  such  a  way  as  to  Interfere  with  his  al> 
solute  control  over  it. 

After  Close  and  Clendenin  had  put  in  their 
answers,  diaries  Borcherling  filed  a  petition  to 
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be  admitted  as  a  defendant  to  the  bill,  alleging 
that  he  bad  been  appointed  receiver  under  a  de- 
cree for  alimony  rendered  in  a  suit  for  divorce 
broodit  against  Close  by  bis  wife  in  the  Court 
rf  CGancery  of  New  Jersey,  and  that,  in  obedi- 
ence to  an  order  of  that  court,  Close  had  exe- 
cnted  to  him  as  such  receiver  an  assignment  of 
an  bis  personal  estate,  the  rents  ana  profits  of 
his  real  estate,  and  "EspeciaUv  the  cai>ital  stock 
of  ibe  Glenwood  Cemetery  in  Washington  in 
the  District  of  Columbia,  and  all  profits,  divi- 
dends or  other  moneys  to  me  coming  therefrom, 
or  from  any  office  thereof."  This  petition  of 
BoTcherling  was  granted,  and  he  filed  an  an- 
swer to  the  original  bill,  setting  up  these  facts. 
He  also  filed  a  cross-bill,  praying  that  Close  con- 
Tey  tlie  title  in  the  Cemetery  to  tne  Corporation, 
aiul  that  the  Corporation  issue  and  deliver  to 
Botdierling,as  receiver  as  aforesaid,stock  to  the 
amount  of  $100,000.  On  motion  of  Close  and 
Cloidenin,  the  court  afterwards  ordered  the 
cross-lriD  of  Borcherling  to  be  sMcken  from  the 
Ska,  with  leave  to  him  to  apply  for  leave  to  file 
a  cross-bill.  He  never  applied,  for  such  leave. 
Bat  the  Corporation  filed  a  general  replication 
to  the  answers  of  Close,  Clendenin  and  Borcher- 
line;  proofs  were  taken,  and  the  case  was  heard 
and  (udded  apon  the  merits. 

By  the  final  decree  of  the  court  below,  it  was 
adjudged  tliat  Close  convey  the  whole  tract  of 
idne^  acres  to  the  plaintiff  Corporation  in  fee 
iinipfe;  that  Close  and  Clendenm  deliver  to  the 
pkintiff  all  books,  plans,  records  and  personal 
pppcaty  belonging  to  or  used  in  connection 
with  its  business,  and  be  perpetually  enjoined 
from  interfering  with  or  obstructing  the  plain^ 
iSin  the  possession  and  management  of  the 
Cemeteiy ;  and  the  court  being  further  of  opin- 
ion tliat  Close  was  entitled  to  be  compensated 
for  the  transfer  of  his  title  in  the  land,  as  the 
original  proprietor  thereof,  and  that  the  pro- 
vision made  for  this  object  by  the  Act  of  Con- 
CTMs  of  1877  was  an  equitable  adiustment  of 
Uie  rights  of  Close,  and  a  reasonable  compensa- 
tkm  for  his  title  and  interest  in  the  property, 
both  in  amount  and  in  mode  of  payment,  regard 
beii^  had  to  the  needs  of  the  Cemetery,  it  was 
fnrtttier  adjudged  that  the  plaintiff  anpually 
hereafter  account  for  and  pay  to  him  or  his  as- 
rigns  one  fourth  of  the  gross  receipts  from  sales 
to  be  made  of  lots  in  the  Cemetery ;  and  that 
an  accoont  be  taken  of  his  receipts  from  the 
Oemetery  since  the  Act  of  1877  took  effect,and 
diat  he  be  charged  in  favor  of  the  plaintiff  with 
an  snins,  over  and  above  one  fourth  of  the  gross 
receipts  from  sales  of  lots,  which  had  been  ap- 
pKed  to  his  own  use  and  not  properly  disbursed 
on  account  of  the  Cemetery,  and  that  he  pay 
the  costs  of  suit;  and  that  this  decree  be  with- 
oot  prejudice  to  the  claims  of  Borcherling  as 
receiver  as  aforesaid. 

From  that  decree  appeals  have  been  taken 
and  argued,  by  Close  and  Clendenin  and  by 
Botdierting. 

The  appeal  of  Borcherling  may  be  briefly 
diqKMed  of.  The  order  striBng  his  cross-biU 
frwa  the  files  reserved  leave  to  him  to  apply  to 
the  court  for  leave  to  file  a  cross-biU.  He  never 
made  any  such  application,  but,  after  replica- 
tion filed  to  the  answers  of  himself  and  of  the 
other  defendants,  suffered  proofs  to  be  taken 
upon  the  issues  so  made  up,  and  the  case  to  pro- 
ceed to  a  final  decree;  and  the  final  decree  is  ex- 
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pressed  to  be  made  without  prejudice  to  his 
rights  as  receiver.  Under  these  circumstances, 
there  is  nothing  in  the  proceedings  of  the  court 
below  prejudicial  to  those  rights,  or  which  en- 
titles him  to  a  reversal  of  the  final  decree  and  to 
a  re-opening  of  the  whole  case. 

Upon  the  merits  of  the  case  as  presented  by 
the  appeal  of  Close  and  Clendenm,  it  will  lie 
convenient  to  consider  first  the  question  wheth- 
er, assuming  that  the  charter  granted  by  Con- 
gress in  1854  must  be  held  to  nave  been  duly 
accepted  by  the  Corporation,  and  the  Corpora- 
tion to  have  been  le^Uv  organized  under  {t,the 
Act  of  1877  is  within  the  power  of  alteration, 
amendment  and  repeal,  reserved  to  Congress  in 
the  original  charter. 

The  terms  of  that  charter  show  that  it  was 
not  intended  to  create  a  mere  land  company,for 
the  exclusive  benefit  of  the  original  associates 
and  their  successors  holding  shwea  in  the  stock 
of  the  Corporation  ;  but  that  the  ultimate  and 
principal  object  was  to  establish  and  perma- 
nently maintain  a  Cemetery  for  the  burial  of 
the  dead,  which,  if  not  a  strictly  charitable  use, 
is  in  some  aspects  a  pious  and  public  use,  and 
was  evidently  so  regarded  by  Congress.  If  the 
Corporation  were  to  be  exclusively  a  private 
busmess  corporation,  created  for  the  sole  bene- 
fit of  the  original  associates  and  their  successors 
as  holders  of  shares.  Congress  would  hardly 
have  inserted  In  the  charter  the  provision  au- 
thorizing the  Corporation  to  receive  gifts  and 
bequests  for  the  purpose  of  ornamenting  and 
improving  the  Cemetery,  or  the  provisions  ex- 
empting the  property  from  all  taxation,  and 
pronibiting  the  future  laying  out  of  any  public 
ways  through  it. 

At  first.  Indeed,  the  whole  immediate  benefit 
derived  from  the  property  would  be  that  re- 
sulting to  the  shareholders  from  the  sale  of  lots, 
by  way  of  dividend,  out  of  so  much  of  the 
moneys  received  as  might  not  be  needed  to  be 
expended  or  reserved  for  the  laying  out,  orna- 
menting and  maintenance  of  the  Cemetery. 
But  as  fast  as  lots  were  sold,  the  property  and 
interest  of  those  purchasing  and  holding  the 
land  for  its  ultimate  use  of  the  permanent  burial 
of  the  dead  would  increase,  and  the  interest  of 
the  original  associates  would  diminish.  The 
profits  to  be  derived  from  the  sale  of  the  land 
would  cease,  as  to  eachjparcel,  as  soon  as  it  was 
sold  for  a  burial  lot.  When  the  lots  were  all 
sold,  the  pecuniary  interest  of  the  associates  or 
shareholders  would  disappear;  but  the  duty  to 
keep  up  t^  Cemetery  would  remain,  and  the 
owners  of  rets  would  "be  the  only  persons  hav- 
ing a  peculiar  interest  in  keeping  it  up.  The 
Corporation,  in  short,  was  established  to  secure 
and  maintain,  not  merely  the  right  of  sale,  but 
the  right  of  burial,  and  was  the  representative, 
not  only  of  the  original  proprietors  of  the  land, 
but  also  of  the  subsequent  purchasers  of  lots 
therein. 

At  the  beginning,  before  any  lots  were  sold, 
the  owners  of  sliares,  divided  among  the  pro- 
prietors according  to  their  respective  interests, 
would,  necessarily,  be  the  only  persons  con- 
cerned, or  who  could  elect  the  officers  of  the 
Corporation  and  managers  of  the  Cemeteiy. 
But  with  the  gradual  change  of  interest,  result- 
ing from  the  sale  of  lots,  it  was  in  full  accord 
with  the  provisions  of  the  charter,  and  best  tend- 
ed to  carry  out  the  main  purpose  of  permanently 
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maintaJTiing  a  cemetery  for  the  burial  of  the 
dead,  that  the  holders  of  lots  should  take  part 
in  the  election  and  so  have  a  voice  in  the  man- 
agement. 

After  the  Cemetery  had  been  laid  out,  im- 
proved and  used  for  the  burial  of  the  dead  for 
more  than  twenty  years,  and  two  thousand  buri- 
al lols  had  been  sold,  it  was  a  reasonable  exer- 
cise of  the  reserved  power  of  Conraess  to  au- 
thorize the  owners  in  good  faith  <u  lots  upon 
which  burials  had  been  made,  to  elect  a  major- 
ity of  the  trustees,  in  whom  should  be  vested 
the  control  and  management  of  the  Cemetery, 
with  a  due  regard  to  uie  equitable  rights  of  ul 
persons  having  any  vested  interest  therein;  and 
to  provide  that  a  portion  only  of  the  receipts 
arising  from  the  future  sale  of  lots  should  be 
paid  to  the  original  proprietors,  and  the  rest  be 
devoted  to  the  improvement  and  maintenance 
of  the  Cemetery.  Every  legislative  Act  is  to  be 
presumed  to  be  a  constitutional  exercise  of  legis- 
lative power  until  the  contrary  is  clearlv  estab- 
lished; and  there  is  nothing  in  the  record  before 
us  to  show  that  the  proportion  of  one  fourth  of 
the  gross  receipts  from  future  sales  of  lots, 
which  is  fixed  by  the  Act  of  Congress  of  1877 
and  by  the  decree  of  the  court  below,  as  a  com- 
pensation for  the  title  and  interest  of  the  origi- 
nal proprietors  and  associates,  is  not  a  reason- 
able one. 

It  follows  that  the  Act  of  Congress  of  1877 
must  be  deemed  constitutional  and  valid,  within 
the  principle  affirmed  by  this  court  in  the  case 
of  The  Solyoke  Dam,  that  a  power  reserved  to 
the  Legislature  to  alter,  amend  or  repeal  a  char- 
ter authorizes  it  to  make  any  alteration  or 
amendment  of  a  charter  granted  sublect  to  it, 
which  will  not  defeat  or  substantially  impair 
the  object  of  the  grant,  or  any  rights  vested  un- 
der it,  and  which  the  Legislature  may  deem 
necessary,  to  secure  either  that  object  or  any 
public  nght.  Comn.  on  Inland  Msheriet  v. 
Water  Pouter  Co.^Oi  Mass.,  446,  451;  Molyohe 
Co.y.  Lyman,  15  Wall.,500, 522  [82  U.  8.,XXI., 
138, 140].  In  the  exercise  of  such  a  power  by 
the  United  States,  as  was  obsrved  by  the  Chief 
JiuUce  in  delivering  the  opinion  of  the  court  in 
the  Sinking  Fund  Ca»e»,  "  It  is  not  only  their 
right,  but  their  duty,  as  sovereign,  to  see  to  it 
ttutt  the  current  stockholders  do  not,  in  the  ad- 
ministration of  the  affairs  of  the  corporation, 
appropriate  to  their  own  use  that  which  in 
equity  belongs  to  others."  90  U.  8.,  700,  725 
[iXV.,  496,  5031. 

The  question  then  recurs  whether,  as  against 
Close,  the  Corporation  must  be  held  to  have 
been  duly  organized  under  the  Act  of  Congress 
of  1854. 

Upon  this  question  the  facts  are  these:  Close 
knew  that  the  Act  of  incorporation  had  been 
granted  by  Congress,  in  which  he  was  named 
as  one  of  the  orinnal  associates;  that  the  Ceme- 
terr  had  been  dedicated  and  set  apart  by  public 
rehgious  ceremonies  for  the  burial  of  the  dead; 
that  a  pamphlet  had  been  published,  containing 
a  full  account  of  those  ceremonies,  the  names 
of  a  full  board  of  officers,  including  himself  as 

President  and  one  of  the  managers,  and  Clen- 
enin  as  superintendent,  and  a  code  of  by-laws, 
by  the  very  first  of  which  all  lots  were  to  be 
teld  in  pursuance  of  the  Act  of  incorporation 
and  to  be  used  for  the  purposes  of  sepulture 
alone.  With  full  knowledge  of  these  facts, 
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Close,  for  more  than  twenty  years,  exercised 
through  Clendenin  the  sole  management  of  the 
Cemetery,  and  issued  deeds  and  certificates  of 
burial  lots  to  the  number  of  more  than  two 
thousand,  bearing  the  corporate  seal,  and  his 
own  signature  as  president  of  the  Corporation, 
and  having  the  by-laws  printed  on  than.  Being 
himself  tliue  owner  of  the  whole  land,  he  dealt 
with  it  in  all  respects  as  if  it  belonged  to  the 
Corporation,  and  so  represented  it  to  the  pur- 
chasers of  lots.  As  no  other  person  owned  any 
part  of  the  land  or  was  entitled  to  a  share  in 
the  Corporation,  the  fact  that  no  stock  has  been 
issued  or  divided  is  immaterial. 

One  who  deals  with  a  corporation  as  existing 
in  fact  is  estopped  to  deny  as  against  the  corpo- 
ration that  it  has  been  legally  organized.  Aiid 
in  a  court  of  equitv,  at  least,  the  owner  of  land, 
who  stands  by  ana  sees  it  conveyed  as  belong- 
ing to  another,  cannot  afterwards  set  up  his  own 
tiue  against  the  grantee.  The  present  case  is 
yet  stronger.  Close  did  not  merely  deal  witb 
the  Corporation,  and  permit  the  Corporation 
to  convey  parts  of  his  land  to  purchasers  of  lots. 
But  he  himself  assumed  to  act  as  the  Corpora- 
tion, and  himself  made  the  conveyance  and  the 
accompanying  representations  to  every  pur- 
chaser. 

By  his  acts  he  represented  to  the  purchas- 
ers of  lots  that  the  Cemetery  had  been  created 
and  the  land  was  owned  by  the  Corporation 
imder  the  charter  of  1854,  and,  as  a  neces- 
sarv  consequence,  that  the  Corporation  and  all 
rights  derived  &om  it,  were  subject  to  the  pro- 
visions of  that  charter,  including  the  reserva- 
tion to  Congress  of  the  power  of  alteration, 
amendment  or  repeal  It  is  upon  these  repre- 
sentations that  the  purchasers  of  lots  have  ac- 
quired their  title  and  have  parted  with  their 
money;  and  the  Coiporation,  whose  existence 
he,  at  least,  cannot  deny,  has  the  right  and  the 
duty,  as  the  representative  and  in  behalf  of  all 
the  purchasers  of  lots,  to  enforce  against  him 
the  obligation  which  he  has  tiiereby  assumed. 
He  hol£  the  fee  of  the  Cemetery  in  trust  for 
the  Corporation,  and  is  entitled  to  nothing,  aa 
against  the  Corporation  and  those  whom  it  rep- 
resents, but  such  compensation  for  his  interest 
as  origQial  proprietor  or  stockholder,  as  is  con- 
sistent with  the  state  of  things  which  he  has 
represented  to  exist. 

It  is  argued  by  the  learned  counsel  for  the  ap- 
pellants uat  the  estoppel  and  the  obligatiou  of 
Close  cannot  extend  beyond  the  thu-^  acres 
whidi  had  been  actually  laid  out.  This  ar;gu- 
ment  appears  to  us  to  be  fully  met  and  an- 
swered m  the  able  and  thorough  opinion  of  the 
court  below,  delivered  by  Mr.  JutHce  Cox, who 
says:  "  It  was  held  out  to  the  lot  holders,  not 
omy  that  the  ground  immediately  available  for 
bunal  should  remain  set  apart  for  that  object, 
but  that  the  Cemetery  should  be  forever  un- 
der the  protection  of  a  perpetual  corporation, 
charged  with  the  duty  of  laying  out  and  oma- 
menang  the  grounds,  capable  of  receiving  gifts 
and  bequests,  and  empowered  to  make  by-uws 
for  the  regulation  of  tne  afFairs  of  the  Corpora- 
tion; and  the  whole  property  was  described  as 
dedicated  to  the  purposes  of  the  Cemetery,  not 
necessarily  that  the  -miole  should  be  laid  out  into 
lots,  but  that  it  shoidd  all  belong  to  the  Insti- 
tution and  be  available  f cr  its  general  objects. 
This  was  not  to  be  a  mere  graveyard  in  which 
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each  lot  holder  acquired  a  piece  of  ground  in 
which  to  bury  his  dead,  and  at  the  same  time 
become  chargeable  with  the  sole  care  of  his  par- 
ticiilsr  lot;  but  the  lot  holders  themselves  be- 
came subject  to  by-laws  and  regulations  having 
reference  to  the  institution  as  an  entirety,  and 
the  perpetual  preservation  of  the  Cemetery  as 
ID  ornamental  and  convenient  place  for  inter- 
ment and  for  resort  by  the  relatives  of  the  dead. " 
Oknweod  Cemetery  y.  dose,  1  Washington  Law 
R^.,  314,  218. 

Decree  affirmed. 

bneoopy.  Teat: 

James  U.  HoK^mer,  CSerk,  Sup.  Court,  U.  8. 


GREEN  BAT  AND  MINNESOTA  RAIL- 
ROAD COMPANY.  Plff.  in  En., 

«. 
UNION  STEAMBOAT  COMPANY. 

(See  S.  C 17  Otto,  86-l(B.) 

Awer  of  railroad  cornpany  to  contract  with 
tteamboat  company. 

•A  railroad  corporatioD,  whose  railroad  extends 
•oran  the  State  of  Wjaoonaln  from  Lake  Michlsan 
to  the  Kintaippi  Hirer,  and  which  is  authorized  by 
tti  charter  to  make  "Such  contracts  with  any  other 
penoa  or  corporation  whatsoever  as  the  managre- 
neotof  its  railroad  and  the  convenience  and  in- 
terat  of  the  corporation  and  the  conduct  of  Its 
■btai  may  in  the  Judgment  of  its  directors  re- 
qmre;"  and,  by  general  laws,  to  make  such  con- 
tiactswMi  any  railroad  company,  whose  road  ter- 
niiatn  on  the  eastern  shore  of  lake  Michigan,  "As 
*1I1  eoalde  them  to  run  their  roads  in  connection 
wMi  each  other  in  such  manner  as  they  shall  deem 
moat  benefldal  to  their  interest,"  and  "to  build,  con- 
•trnct  and  run,  aa  part  of  Its  corporate  property, 
soofa  nomber  of  steamboats  or  vessels  as  they  may 
deem  neoeeeary  to  facilitate  the  business  operations 
of  nicta  compajiy  or  companies ;"  and  also  "  to  ao- 
ce^  from  any  other  State  or  Territory  of  the  United 
States,  and  use,  any  powers  or  privlleees  applicable 
to  the  carrying  of  persons  and  property  by  railway 
or  steamboat  in  said  State  or  Territory ;"  has  the 
power,  for  tiie  purpose  of  carrying  passengers  and 
neigfat  in  connection  with  its  own  railroad  and  busi- 
ixaa,  to  eoter  Into  an  agreement  with  the  prqprie- 
ton  of  steamboats  running,  by  way  of  the  Great 
takes,  between  its  eastern  terminus  and  Buifalo  In 
tiie  State  of  New  York,  by  which  it  guarantiee  that 
the  gross  earnings  of  each  boat  for  two  years  Shall 
amount  to  a  oer&ln  sum. 

[No.  156.] 
Aryued  Jan.  SS,  1883.     Bedded  Mar.  5, 1883. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Westem  District  of  Wisconsin. 
The  bistorv  and  facts  of  the  case  are  suffi- 
ciently stated  by  the  court. 

Metfr*.  Waiter  Cranston  Iiamed  and  E. 
C.  Lanud,  for  plaintiff  in  error. 
Mr.  K.  jr.  Idtfab,  for  defendant  in  error. 

Mr.  Jtutiee  Gray  delivered  the  opinion  of 
theconrt: 

Tbis  ia  an  action  brought  by  the  Union  Steam- 
boat Company,  a  Corporation  established  by  the 
kwa  of  tbe  State  of  New  York  at  Buffalo  in 
that  State,  against  the  Green  Bay  and  Minne- 
sota Baflroad  Company,  a  Corporation  estab- 
fohed  by  the  laws  of  the  State  of  Wisconsin, 
aad  liaviDg  its  principal  place  of  business  in  this 
State. 

TIk  declination  alleges  that  tbe  defendant  was 

•Head  note  liy  Jtr.  JvMee  Gbat. 
See  IT  Otto. 


charted  in  1866,  and  was  organized  to  construct 
and  operate  a  railroad  across  the  State  of  Wis- 
consin east  and  west  from  the  City  of  Green 
Bay  to  the  Mississippi  River,  and  its  road  was 
built  and  actually  opened  for  business  in  De- 
cember, 1878;  that '  'It  became  important  for  said 
defendant  to  make  arrangements,  in  regard  to 
the  business  of  carrying  passengers  and  freight 
carried  eastwaidly  over  its  road  and  destined 
for  points  east  of  said  City  of  Green  Bay  and 
out  of  the  State,  for  their  transportation  east,  as 
well  as  to  secure  business  of  carrying  passengers 
and  freight  arriving  at  or  being  moved  west  by 
way  of  flie  defendant's  route  and  railway;"  and 
on  the  0th  of  September,  1873,  the  plaintiff  and 
defendant  entered  into  a  contract  under  seal, 
whereby,  in  consideration  that  the  plaintiff 
would,  during  the  season  of  navigation  in  1876 
and  in  1877,  run  betn'een  Buffalo  and  Green 
Bay,  by  the  way  of  the  Great  Lakes,  and  touch- 
ing at  intermediate  ports,  two  steam  propellers, 
then  belonging  to  the  plaintiff,  for  the  purpose 
of  carrying  passengers  and  freight  to  and  from 
Green  Bay,  m  connection  with  the  defendant's 
railway  and  business  and  docks  at  that  place, 
the  defendant  duly  undertook  and  guarantied 
to  the  plaintiff  that  the  gross  earnings  of  each 
propeller  in  such  business  should  be  for  each  of 
the  two  years  the  sum  of  $45,000  at  least ;  and 
that  if  it  should  be  less,  the  defendant  would 
pay  the  difference  to  the  plaintiff  on  or  before 
the  first  of  January  next  succeeding  the  close  of 
navigation  in  each  year. 

The  plaintiff  further  alleges  that  it  duly  put 
the  propellers  on  the  route  and  kept  them  run- 
ning thereon,  in  connection  with  the  defend- 
ant's business  and  in  accordance  with  the  con- 
tract, during  the  seasons  of  1876  and  1877,  and 
in  all  respects  duly  performed  all  the  conditions 
of  the  contract  on  its  part ;  that  the  gross  earn- 
ings of  each  propeller  for  each  season  fell  short 
of  the  amount  guarantied  by  a  certain  sum 
named,  which  thereupon  became  due  and  pay- 
able to  tbe  plaintiff  from  the  defendant,  accord- 
ing to  the  contract,  on  the  first  of  January  fol- 
lowing, and  that  the  two  Corporations  were 
duly  authorized  and  empowered  by  their  re- 
spective charters  and  ^e  laws  of  Wisconsin  to 
make  the  contract. 

The  answer  denies  that  the  defendant  was  so 
empowered,  and  avers  that  it  has  no  informa- 
tion or  knowledge  sufficient  to  form  a  belief  as 
to  whether  the  plaintiff  was  so  empowered;  ad- 
mits the  making  of  the  contract  stated  in  -the 
declaration,  and  sets  forth  other  provisions  of 
that  contract,  with  which  it  alleges  that  the 
plaintiff  had  not  complied.  The  plaintiff  filed 
a  replication  denying  the  allegations  of  the  an- 
swer. Upon  a  trial  in  June,  1878,  a  verdict  was 
returned  for  the  plaintiff  for  $78,876.18,  and 
judgment  rendered  thereon,  and  the  defendant 
sued  out  this  writ  of  error. 

No  bill  of  exceptions  having  been  seasonably 
tendered,  the  only  question  presented  by  the  rec- 
ord is,  whether,  under  the  general  laws  of  the 
State  of  Wisconsin,  and  the  defendant's  charter, 
which  by  those  laws  (as  existing  at  the  times  of 
the  granting  of  the  charter,  and  of  the  trial;  R. 
S.  of  1858,  ch.  5,  sec.  2)  was  declared  to  be  a  pub- 
lic Act,  the  contract  sued  on,  as  set  forth  in  the 
declaration  and  admitted  in  ihe  answer,  is  ultra 
tires  of  the  defendant  Corporation. 

The  general  doctrine  upon  this  subject  is  now 
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well  settled.  The  charter  of  a  corporation,  read  nnd  trc  arc  o' 
in  connection  with  the  general  laws  applicable  u  ration  all  tb 
to  it,  is  the  measure  of  its  powers,  and  a  con-  equally  witk 
tract  manifestly  beyond  those  powers  will  not  either  by  the 
sustain  an  action  against  the  corporation.  But  belonging  to 
whatever,  under  the  charter  and  other  general  terminus  aloi 
laws,  reasonably  construed,  may  fairly  be  re-  employ  such  i 
garded  as  incidental  to  the  objects  for  which  the  freight,  in  coi 
corporation  is  created,  is  not  to  be  taken  as  pro-  ^xiiiiuess,  und 
hibited.  Tharruu  v.  B.  B.  Co.,  101  U.  8.,  71  untied  to  the 
[XXV.,  950]-  Atty-Oen.  v.  B.  Co.,  5  App.  Cas.,  gross  earning 
473;  Dams  v.  R.  H.  Co.,  181  Mass.,  2C8.  low  a  certain 

The  railroad  of  this  Corporation  extends  There  is,  tl 
across  the  State  of  Wisconsin  from  its  eastern  fore  us  to  she 
boimdary  on  Lake  Michigan  to  the  Mississippi  Ijeyond  the  c( 
Kver ;  and  ita  chuter  empowers  the  directors  to  Company. 
make  such  agreemepts  with  any  person  or  cor-  Judgment  a 
poration  whatsoever  "As  the  construction  of  Truecopy. 
their  railroad  or  its  management  and  the  con-  James  u 

venience  and  interest  of  the  company  and  the 
conduct  of  its  affairs  may  in  their  judgment  re- 
quire." Priv.  Lv  Wis.  1866,  ch.  540,  sec.  7.  It 
was  within  the  powers  of  the  Corporation,  as 
incidental  to  its  own  proper  business,  to  agree 
to  transport  as  a  carrier,  over  connecting  rail- 
road and  steamboat  lines,  passengers  and  freight 
intrusted  to  it  for  carriage  over  its  own  line. 
B.  Co.  V.  McCarthy,  96  U.  8.,  258  [XXIV.,  888]. 
The  general  laws  of  Wisconsin,  in  force  at  the 
time  of  the  grant  of  this  charter,  authorize  any 
railroad  company  in  this  State,  to  made  such 
contracts  with  any  railroad  company,  whose 
road  terminates  on  the  eastern  shore  of  Lake 
Michigan  within  the  State  of  Michigan,  "As 
will  enable  said  companies  to  run  their  roads  in 
connection  with  each  other  in  such  manner  as 
they  shall  deem  most  beneficial  to  their  in- 
terest," and  "to  build,  construct  and  run,  as  a 
part  of  their  corporate  property,  such  number 
of  steamboats  or  vessels  as  they  may  deem  nec- 
essary to  facilitate  the  business  operations  of 
such  company  or  companies."  Gen.  L.  Wis., 
1868,  ch.  76.  And  by  the  general  railroad  Act 
of  1872,  "Any  railroad  company,  heretofore  or 
hereafter  incorporated  by  or  under  the  laws  of 
this  State,  may_  exercise  all  its  rights,  franchises 
and  privileges  in  any  other  State  or  Territory  of 
the  United  States,  under  and  subject  to  the  laws 
of  the  State  or  Territorv  where  it  may  exercise, 
or  attempt  to  exercise,  the  same,  and  may  accept 
from  any  other  State  or  Territorjf,  and  use,  any 
additional  or  other  powers  or  privileges  appli- 
cable to  the  carrying  of  persons  and  property 
by  railway  or  steamboat  in  said  State  or  Terri- 
tory, or  otherwise  applicable  to  the  doings  of  TN  ERROH 
said  company  in  saia  State  or  Territory."  Gen.  X.  States  for 
L.  Wis.,  1872,  ch.  109,  sec.  51.  The  histoil 

These  statutes  show  that  the  Legislature  of 
Wisconsin,  recognizing  the  fact  that,  from  the  Statement 
geo^phicalsituationof  the  State,  the  railroads  thews: 
which  traverse  it  from  east  to  west  form  part  of  The  plaint 
a  line  of  transportation  extending  across  the  con-  low,  sought  I 
tinent,  intended  to  confer  upon  the  corporations  amount  of  I 
owning  such  railroads  very  large  powers  of  con-  upon  bonds  I 
tracting  with  other  corporations  owning  rail-  tober  1, 1872, 
roadsorsteamboats,  whose  course  includes  con-  it  "Is  one 
necting  parts  of  the  same  great  line  of  transpor-  tenor,  date  al 
tation.  the  orders  d 

To  build  and  run,  as  part  of  the  defendant's  Plattsmouthj 
corporate  property,  such  number  of  steamboats  constructioDj 
on  Lake  Michigan  as  it  might  deem  necessary  to  City,  authorl 
facilitate  its  business,  woi^d  be  within  the  pow-  said  City  of  i 
er  expressly  conferred  by  the  Statute  of  1853;  with  the  law 
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the  pajment  of  which  the  good  faith,  property 
and  effects  of  said  City  are  hereby  pleagea."  • 
It  is  allied  and  not  denied  that  these  bonds 
were  issued  for  the  purpose  of  constructing  a 
hig^k^chool  building  in  the  City  of  Plattsmouth ; 
tlttt  the  Ci^  sold  them,  and  their  proceeds  were 
used  to  construct  such  building;  that  such  build- 
ing Is  now  in  actual  use  by  tbie  City,  and  that 
the  City  pcdd  interest  on  the  bonds  for  four 
years. 

On  the  trial,  the  plaintiff  proved  that  he 
bongfat  the  entire  issue  of  the  bonds  for  full 
Tsluc,  without  notice  of  any  informality  in  their 
imie.  There  was  no  evidence  offered  in  defense, 
md  the  court  instructed  the  jury  to  find  a  ver- 
dict for  the  defendant,  to  which  the  plaintiff 
excepted,  and  for  the  alleged  error  in  this  rul- 
ing, the  judgment  rendered  upon  the  verdict 
in  favor  of  the  defendant  in  error,  is  now  sought 
to  be  reversed. 

This  judgment  rests  upon  the  assumption  that 
the  bonds  in  question  are  void,  and  this  de- 
pends on  these  two  propositions:  first,  that,  at 
the^  time  they  were  issued,  there  was  no  law 
which  authorized  them;  and,  second,  that  cer- 
tatn  Acts  of  the  Legislature  of  Kebraska,  sub- 
aeqnently  passed,  purporting  to  vaUdate  them, 
m  themsuves  void. 

The  l^slation  bearing  upon  the  question  ap- 
pears to  be  as  follows: 

The  City  of  Plattsmouth  was  originally  or- 
ganized as  a  municipal  corporation  under  that 
name,  by  a  special  Act  of  the  Legislature  of 
Nebraska,  while  it  was  under  a  territorial  gov- 
ernment, March  14, 1856.  That  Act  createdthe 
City  a  body  corporate  with  all  the  powers  and 
attributes  of  a  municipal  corporation.  The  41st 
sectiini  was  as  follows: 

"  The  council  is  authorized  to  borrow  money 
for  any  object  in  their  discretion,  if  at  a  regu- 
lariy  notified  meeting,  under  a  notice  statmg 
distmctly  the  nature  and  object  of  the  loan,  and 
the  amount  thereof  as  nearly  as  practicable,  the 
voters  of  the  City  may  determine  in  favor  of 
the  loan  by  a  majority  of  two  thirds  of  the 
l^al  voters  at  the  said  election,  and  the  said 
loan  can  in  no  case  be  diverted  from  the  speci- 
fied object." 

The  territorial  Legislature  in  1867  (Territorial 
L,  1867,  p.  38)  also  passed  "An  Act  to  AjUthor- 
ize  the  Common  Council  of  the  City  of  Platts- 
raooth  to  Raise  MoneyEnough  to  Erect  a  Cen- 
tral or  High-School  Building  and  for  Other 
Purposes." 

So  much  of  that  Act  as  is  material  here  is 
contained  in  the  following: 

"Sec  1.  B»  it  enacted  by  the  Couneil  and 
Bmue  «f  Beprem7itatii>e»  of  the  Territory  of  iVe- 
iraata.  Thai  the  mayor  and  common  council 
of  die  City  of  Plattsmouth  shall,  by  virtue  of 
tlwir  office,  be  commissioners  of  the  school- 
boose  fond  in  uid  for  said  City,  and  the  com- 
mon cooncfl  shall  perform  all  the  duties  of  such 
commiarioi^rs,  and  shall  possess  all  the  rights, 
powers  and  authority,  and  be  subject  to  the 
aante  r^traints  of  township  boards  of  educa- 
tion, for  the  pnrpoee  of  raismg  money  required 
(cH*  erecting,  purchasing  and  leasing  school- 
faonses  and  procuring  sites  therefor,  and  the 
fitting  np  and  fumishmg  thereof." 

"Sc.  4.  All  common,  graded  and  central 
■Eboob  onzanized  within  the  City  of  Platts- 
mouth aliall  he  public  and  free  to  all  children 
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residing  within  the  City.  And  the  common 
council,  by  a  vote  of  the  majority  of  all  the 
council  elected,  are  hereby  authorized  to  in- 
clude in  the  general  annual  city  tax  list  such 
additional  sum  as  in  their  opinion,  with  th» 
public  school  moneys  for  the  year,  will  be  suf- 
ficient to  support  the  school  system  of  said  City. 

Sec.  S.  The  common  council  shall  have 
power  and  it  shall  be  the  duty: 

First.  To  designate  and  purchase  or  lease  in 
said  city  ^  necessary  sites  for  schoolhouses 
therein,  and  to  improve  and  fence  the  same,  as 
to  them  shall  appear  suitable  and  proper. 

Third.  To  make  such  by-laws  and  regula- 
tions as  they  may  deem  necessary  for  the  proper 
security  and  preservation  of  the  schoolhouses 
and  other  property  owned  by  the  City  for  school 
purposes. 

'  'Sec.  7.  The  mayor  and  common  council  are 
hereby  authorized  and  directed  to  raise  by  loan 
in  anticipation  of  the  taxes,  when  deemeo  nec- 
essaiT,  moneys  not  exceeding  in  the  aggregate, 
$15,000,  required  for  erecting,  purchasing,  or 
leasing  schoolhouses  and  procuring  sites  tbcre- 
for. 

Sec.  8.  That,  for  the  purpose  of  effecting  such 
loan,  the  mayor  and  common  council  are  au- 
thorized to  issue  the  bonds  of  said  City,  under 
the  seal  of  the  said  City,  to  the  amount  of 
$15,000,  and  no  more,  and  bearing  interest  at  a 
rate  not  exceeding  10  per  centum  per  annum, 
redeemable  in  one,  two,  three,  four,  five  and 
six  years." 

"Sec.  17.  The  title  of  all  schoolhouses,  sites, 
lots,  furniture,  and  all  other  school  property, 
shall  be  vested  in  the  City  of  Plattsmouth." 

"Sec.  30.  The  general  school  laws  of  this 
Territory  in  force  at  the  time  of  the  passage  of 
this  Act,  shall,  so  far  as  the  same  are  applica- 
ble, be  taken  and  construed  as  part  of  this  Act." 
Territorial  Laws,  1867,  p.  88. 

The  Constitution  of  Nebraska,  which  took 
effect  March  1,  1867,  soon  after  the  passage  of 
the  foregoing  Act,  provided  in  article  1,  section 
16,  that  "It  shall  be  the  duty  of  the  Legislature 
to  pass  suitable  laws  to  encourage  schools  and 
the  means  of  instruction."  Section  1,  article  8, 
declared  that  "The  Legislature  shall  pass  no 
special  Act  conferring  corporate  powers."  And 
section  4  of  the  same  article,  that '  'The  Legida- 
ture  shall  provide  for  the  organization  of  cities 
and  incorporated  villages  by  general  laws,  "etc. 

Immedmtely  after  the  admission  into  the  Un- 
ion, of  the  State,  under  this  Constitution,  the 
Legislature  of  Nebraska  made  a  revision  of  its 

feneral  school  laws  (Laws  Neb. ,  1867,  pp.  108, 
10),  and  provided,  m  section  60  of  the  Act, 
that  "  Nothing  in  this  Act  shall  be  construed 
so  as  to  interfere  with  or  abrogate  any  of  the 
rights,  privileges  and  immunities,  duties  or 
liabilities,  conferred  or  prescribed  by  special 
enactment  for  any  school  district  comprised 
within  any  incorporated  city." 

Ajid,  accordingly,  the  provisions  of  the  spe- 
cial school  law  of  1867  were  continued  in  force, 
and  were  in  substance  re-enacted  in  the  Act  oi 
February  18,  1878,  "To  regulate  the  public 
schools  of  Plattsmouth  City  and  provide  means 
for  their  support." 

The  same  authority  to  borrow  money  and  to 
issue  bonds  therefor,  for  school  and  school- 
bouse  purposes,  and  subject  to  the  same  limita- 
tions, is  conferred  by  this  Act  as  that  contained 
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in  the  original  statute  restricting  the  amount  to 
$15,000. 

The  original  charter  of  the  Ci^  of  Platts- 
moutb  was  superseded  under  the  Ck)nstitution 
by  a  general  law  orguiizing  municipal  corpora- 
tions, under  whidi  Plattsmouth  became  a  citr 
of  the  second  class.     This  Act,  passed  March 
1, 1871(Laws,  Neb.,  1871,  p.  26),  authorized  the 
City  "To  borrow  money  on  the  credit  of  the 
City  and  pledge  the  creoit,  revenue,  and  public 
property  of  the  City  for  the  payment  thereof," 
without  any  limit  as  to  amount,  where  the  city 
council  was  instructed  to  do  so  by  a  majority  of 
all  the  votes  cast  at  an  election  held  in  such  city 
for  that  purpose.  Gen.  Stats.  Neb.,  1873,  p.  148. 
After  the  issue  of  the  bonds  in  suit  the  Legis- 
lature of  Nebraska  paired  the  following  Act: 
"AnAetto  Legalize  the  Proceedings  of  t/is  Oity 
Council  of  me  Oity  cf  Platttmouth,  in  Befer- 
enee  to  the  Oomtnietion  efa  SSghSehool  Build- 
ing, and  to  Authorize  the  City  OouneU  to  Com- 
pute the  Same. 

"  Whereat,  At  a  session  of  the  city  council  of 
the  City  of  Plattsmouth,  County  of  Cass,  and 
State  of  Nebraska,  held  on  the  first  day  of  July, 
A.  D.  1872,  the  proposition  of  issuing  the  bonds 
of  said  City  to  the  amount  of  126,000,  for  the 
purpose  of  erecting  a  high-school  building, was 
submitted  to  the  voters  of  said  City;  and, 

"  Whereat,  At  a  special  election  held  In  said 
City,  for  the  purpose  of  voting  on  said  proposi- 
tion, on  the  22d  day  of  July,  1872,  a  majority 
of  the  votes  cast  were  in  favor  of  issuing  said 
bonds;  and, 

"Whereas,  In  pursuance  of  said  submission 
and  vote,  the  city  council  of  said  City  of  Platts- 
mouth have  issued  and  sold  said  bonds,  and 
with  the  proceeds  thereof  have  proceeded  to  let 
the  contract  for  the  construction  and  completion 
of  said  house,  and  have  appointed  C.  F.  Dris- 
coll  and  M.  L.  White  superintendents  of  the 
construction  of  the  same,  and  the  work  on  said 
building  has  commenced;  therefore, 

"Be  It  enacted  by  tlie  LegitUUure  of  the  State 
cfNebra^ta: 

"Section  1.  That  all  acts  and  proceedings  of 
the  city  council  of  said  City  of  Platt8mouth,in 
relation  to  issuing  said  bonds  and  letting  the 
contract  for  the  construction  of  said  high-school 
building,  and  the  appointment  of  said  C.  F. 
DriscoU  and  M.  L.  white  to  superintend  the 
construction  of  the  same,  and  all  matters  and 
proceedings  connected  therewith,  which  may  in 
any  way  uFect  the  validity  of  said  bonds,  or  of 
Uie  contract  for  the  construction  of  the  said 
school-house,  be  and  the  same  are  hereby  legal- 
ized, confirmed,  and  made  valid  in  law. 

Section  2.  Andheit  further  enacted.  That  the 
city  council  of  the  said  City  of  Plattsmouth  are 
hereby  authorized  and  empowered  to  proceed 
with  the  construction  of  said  high-school  build- 
ing until  its  completion;  and  for  that  purpose 
shall  have  full  and  exclusive  control  of  all 
funds  realized  from  the  sale  of  bonds  issued 
by  the  said  City  of  Plattsmouth  for  that  pur- 
pose. 

Sections.  AH  funds  now  in  the  hands  of  the 
said  city  treasurer  of  the  said  City  of  Platts- 
mouth, which  have  been  created  by  the  sale  of 
the  high-school  bonds  of  the  said  City,  shall  be 
applied  to  the  erection  of  said  high-school 
building,  and  shall  not  be  appropriated  or  di- 
verted to  other  use  or  ptupose  whatever. 
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Section  4  And  be  it  fwrOwr  enacted.  That 
the  right  and  title  of  the  said  City  of  Platts- 
mouth in  and  to  block  number  twenty-four  in 
said  City,  which  has  heretofore  been  platted 
and  designated  on  the  recorded  plat  of  said 
City,  as  a  park,  and  dedicated  to  public  use, 
and.  on  which  the  said  school-house  is  being 
erected,  shall  vest  and  remain  in  the  said  City 
of  Plattsmouth  for  school  purposes,  and  tbte 
same  shall  be  held  exclusively  for  said  pur- 
pose. 

Section  6.  This  Act  shall  take  eftect  and  be 
in  force  from  and  after  its  passage. 

Approved  February  18,  1878."  Seas.  Laws, 
1878,  p.  72. 

Subsequently,  in  1875,  the  L^;islature  passed 
another  statute,  entitled  "  An  Act  to  Amend  tui 
Act  to  Incorporate  Cities  of  the  Second  Class 
and  to  Define  their  Powers,  Approved  March 
1,  1871,  and  to  Legalize  Certain  Taxes  therein 
Mentioned." 

The  text  of  the  Act  is  as  follows : 

"Be  it  enacted  by  the  Legiriature  (jf  the  State 
of  Nebratka: 

Sec.  1.  That  no  tax  heretofore  levied  in  any 
city  of  the  second  class  shall  be  held  to  be  in- 
valid, illegal  or  irregular  because  the  same  was 
not  levied  within  the  time  pTescril>ed  by  the 
law  in  force  when  the  same  was  so  levied  ;  nor 
on  account  of  any  mere  irregularity  in  the  time 
or  manner  of  assessment  of  property,  or  other 
irregularity  or  omission  not  lotecting  the  equal- 
ity or  substantial  justice  of  such  tax,  and  such 
taxes  shall  be  inserted  in  the  tax  list  and  shall 
be  collected  in  the  same  manner  as  other  gen- 
eral taxes  are. 

Sec.  2.  That  all  bonds  heretofore  issued  by 
any  city  of  the  second  class  in  good  faith  tat 
the  erection  of,  or  to  procure  the  means  fox 
erecting,  a  high-school  buUding  within  sudi 
city,  or  for  heating  or  fumishmg  the  same, 
whether  issued  under  a  general  or  special  law 

groviding  therefor,  or  any  bonds  hereafter 
sued  by  such  city  in  exchange  for  any  audi 
bonds,  snail  be  legal  and  valid ;  and  any  tax 
heretofore  or  hereuter  levied  to  pay  the  inter- 
est or  a  portion  of  the  princitm  of  any  such 
bonds,  not  exceeding  five  mills  on  the  dollar 
valuation  of  the  taxable  property  in  the  dty  in 
any  one  year,  shall  be  legal  and  valid. 

Sec.  8.  That  in  all  cases  in  which  cities  of 
the  second  class  have  collected  and  expended, 
for  the  use  and  benefit  of  such  cities,  dther  in 
works  of  internal  improvement  or  otherwise, 
moneys  collected  from  licenses  for  the  sale  of 
intoxicating  liquors,  such  expenditures  are  here- 
by declared  to  De  legal,  and  the  same  is  hereby 
ratified  and  confirmed,  and  such  cities  of  the 
second  class  are  hereby  exonerated  from  any 
and  all  liability  therefor. 

Sec.  4.  This  Act  shall  take  effect  and  be  in 
force  from  and  after  its  passage. 

Approved  February  26,  1875."  Laws,  Neb., 
1875,  p.  205. 

Mesirt.  John  F.  Dillon,  Wager  Stcia^ne, 
Clinton  Brigge,  Geo.  K  Pntchett  and  IF.  F. 
Wiliihire,  for  plaintiff  in  error. 

The  City  had  authority  to  issue  the  bonds: 

Odpdce  v.  Dubufue,  1  Wall.,  176,  280  (68  U. 
8.,  XVn.,  520,  580);  Meuer  v.  Muteatine,  1 
Wall.,  884  (68  V.  8.,  XVIL,  564);  B(M>n  v. 
Burlington,  3  Wall.,  664  (70  U.  8.,  XYln.,  78); 
Van  Hoetrvp  v.  Maditon,  1  Wall.,  291  (68  U. 
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a,  XVn.,  588);  Jamet  v.  MUwcmkee,  16  Wall., 
IK  (88  U.  8.,  XXI.,  387);  WoodhuUY.  Beater 
a>.,8WaU.,Jr.,  274 

If  the  City  did  not  have  the  power  originally 
to  iasne  the  bonds,  they  have  been  validated  by 
sobeequent  legislation. 

lite  prindple  is  elementary  and  fundamental 
that,  in  the  absence  of  special  constitutional 
rafirictions,  the  Legislature  is  competent  to  en- 
Kt  retrospective  statutes  to  validate  an  irregu- 
lar or  defective  execution  of  a  statutory  power, 
or  of  the  powers  of  a  mxmicipal  or  public  cor- 
poration. 

See,  cases  cited.  Dill.  Mun.  Con>.,  sec.  544; 
«ee,  also,  Randall  v.  Kreiger,  23  Wall.,  187  (90 
U.  8.,  XXm.,  124);  St.  JosejA  v.  Rogers,  16 
WtlL,  666  (88  U.  8.,  XXI.,  889);  Tlu>mp«on  v. 
Im  a».,  8"Wall.,  337  (70  U.  8.,  XVIIL,  177); 
Afottv.  Jlfo»yan,7  Wall.,  619  (74  U.  8.,  XIX., 
«%  City  ▼.  Lamton,  9  WaU.,  485  m  U.  8., 
XIX.,  729);  CampbeU  v.  Kenosha,  5  Wall.,  195 
as  U.  8.,  XVin.,  610):  Marsh  v.  Fulton  Co.,  10 
WalL,  676  (77  U.  8.,  XIX,  1040);  Clark  v.  8a- 
KiMCb.,9>ieb.,516;  Pimmtal'v.SanFranciseo, 
81  CaL,  862;  Paul  v.  Kenosha,  22  Wis.,  266; 
Brid^  Co.  v.  Frankfort,  18  B.  Mon.,  41;  Dill. 
Moil  Corp.,  sec.  720,  2d  ed.;  sec.  988,  8d  ed. 

Mr.  John  Ii.  Webster,  for  defendant  in 
oror. 

Mr.  Juitiee  Matthew*  delivered  the  opinion 
of  thecoxixt : 

We  cannot  accept  the  conclusion,  urged  upon 
OS  by  the  counsel  for  the  plaintiff  in  error,  that 
the  City  of  Flattsmouth  had  authority  to  issue 
tie  bcrnds  in  question,  tinder  the  power  con- 
fared  upon  it  as  a  niunicii)al  body,  "to  borrow 
nwney  for  any  purpose  within  its  discretion," 
without  reference  to  the  limit,  as  to  the  amount, 
imposed  by  the  Act  of  1867,  expressly  author- 
ioDg  it  to  build  schoolhouses.  Whatever  im- 
pHcatioDS  of  power  as  to  school  building^  might 
have  been  admissible,  if  the  law  conferring  mu- 
nicipal powers  had  stood  alone,  must  give  place 
to  the  express  declarations,  with  the  accompany- 
ing qualifications,  contained  in  the  statute  that 
dealt  by  name  with  the  very  subject.  And  we 
must,  uerefore,  assume,  at  the  beginning,  that 
while  the  City  of  Plattsmouth  was  authorized 
to  erect  a  high-school  building,  it  could  not 
lawfully  borrow  money  or  issue  its  bonds  for 
that  purpose  in  excess  of  $15,000. 

We  are,  therefore,  required  to  consider  wheth- 
m  the  issue  of  bonds  involved  in  this  litigation 
can  be  supported  by  the  subsequent  legislation 
vliidi  sou^t  to  cure  the  defects  of  their  origin. 

Ko  objection  is  made  to  either  of  the  statutes 
rdied  on,  on  the  ground  that  the  Constitution 
of  Nebraska  of  1867  forbade  retroactive  legis- 
lation. The  12th  section  of  article  1  of  that  in- 
stnmeat  declares  that  "  Ko  bill  of  attainder, 
a^MC  Jado  law,  or  any  law  impairing  the  ob- 
Hintioa  of  contracts,  shall  ever  be  passed."  This 
prohibition  would  not  include  legfalation  of  the 
dan  now  in  question. 

They  are  atta(^ed,bowever,on  other  grounds. 

The  flist  Act,  that  of  February  18, 1873,  it  is 
claimed,  is  made  void  by  article  8  of  section  1 
of  the  C<nstitation  of  Nebraska,  which  declares 
that "  The  L^iislature  shall  pass  no  special  Act 
confefiiiig  corporate  powers."  It  is  contended 
flurt  the  Act  in  question,  by  legalizing  bonds  of 
(he  City,  void  because  it  bad  no  power  to  issue 
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them,  is  legally  equivalent  to  an  Act  conferring 
ujKJn  the  City  power  to  issue  bonds,  which  u 
conferring  corporate  power  and,  being  a  special 
Act,  is,  therefore,  unconstitutional. 

But  this  conclusion  we  cannot  adopt. 

The  Act  in  question,  so  far  as  it  relates  to 
the  bonds  in  smt,  does  not  confer  any  corpo- 
rate power  upon  the  City  in  the  sense  of  the 
Constitution  of  the  State.  The  statute  operates 
upon  the  transaction  itself,  which  had  already 
previously  been  consummated,  and  sreks  to 
give  it  a  character  and  effect  different  in  its 
kgal  aspect  from  that  which  it  had  when  it 
was  in  fieri.  Whether  such  an  effect  may 
be  given  by  a  legitimate  exercise  of  legisla- 
tive power,  depends  upon  those  considerations 
which  draw  the  line  beyond  which  retroactive 
laws  cannot  pass,  and  is  not  affected  by  the 
supposed  form  of  the  enactment  as  a  special 
or  general  Act  conferring  corporate  power.  For 
it  operates  upon  the  rights  of  the  parties,  as  de- 
termined by  the  equity  of  their  circumBtances 
and  relations,  and  gives  to  them  the  sanction 
derived  from  subsequent  confirmation,  by 
clothing  them  with  forms  which  are  essential 
to  their  enforcement,  but  not  to  their  existence. 
Within  the  usual  limitations  prescribed  by  our 
written  Constitutions,  such  as  have  been  quoted 
from  that  of  Nebraska,  this  may  be  done,  pro- 
vided it  can  be  done  without  the  destruction  of 
rights  recognized  by  the  law  as  vested. 

In  the  present  case,  the  statute  in  question 
does  not  impose  upon  the  City  of  Plattsmouth, 
by  an  arbitrary  Act,  a  burden  without  consent 
and  consideration.  On  the  contrary,  upon  the 
supposition  that'the  bonds  issued,  as  to  the  ex- 
cess over  $15,000,  were  void,  because  unau- 
thorized, the  City  of  Plattsmouth  received  the 
money  of  the  plaintiff  in  error,  and  applied  it 
to  the  purpose  intended,  of  building  a  school- 
house  on  property,  the  title  to  which  is  con- 
firmed to  it  by  the  very  statute  now  claimed  to 
be  unconstitutional,  and  an  obligation  to  re- 
store the  value  thus  received,  kept  and  used, 
immediately  arose.  This  obligation,  according 
to  general  principles  of  law  accepted  in  Ne- 
braska, was  capable  of  judicial  enforcement. 
Clark  V.  Saline  Co.,  9  Neb.,  516  ;  La.  v.  Wood, 
102  U.  8.,  294  [XXYL,  1581;  N.  O.  v.  Clark,  96 
U.  8.,  644rXXIV.j6211;l«b*<»<*v.  Oalteston, 
96  U.  8.,  841  [XXIV.,  669];  Chapman  v.  Bovg- 
las  Co.  [ante,  878],  and  Jitrkerstmrg  v.  Brown 
[ante,  288],  decided  at  the  present  Term. 

As  was  said  by  Mr.  Justice  Field,  In  N.  0.  ▼. 
Clark  [supra] :  "A  law  requiring  a  mimicipal 
corporation  to  pay  a  demand  which  is  without 
legal  obligation,  but  which  is  equitable  and  just 
in  itself,  oeing  founded  ujKin  a  valuable  con- 
sideration received  by  the  corporation,  is  not 
a  retroactive  law,  no  more  so  than  an  appropri- 
ation Act  providteg  for  the  payment  of  a  pre- 
existing claim,  "nie  constitutional  inhibition 
does  not  apply  to  legislation  recognizing  or 
affirming  the  binding  obligation  of  the  State, 
or  of  any  of  its  subordinate  agencies,  with  re- 
spect to  past  transactions." 

As  the  City  of  Plattsmouth  was  bound,  by 
force  of  the  transaction,  to  repay  to  the  pur- 
chaser of  its  void  bonds  the  consideration  re- 
ceived and  used  by  it,  or  a  legal  equivalent,  the 
statute  which  recognized  tfie  existence  of  that 
obligation  and,  by  confirming  the  bonds  them- 
selves, provided  a  medium  for  enforcing   it 
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according  to  the  original  intention  and  promiae, 
cannot  be  said  to  be  a  special  Act  conferring 
upon  the  City  any  new  corporate  power.  No 
addition  is  made  to  its  enumerated  or  implied 
corporate  faculties;  no  new  obligation  is,  in 
fact,  created.  The  language  of  the  Constitu- 
tion, forbidding  special  legislation  of  that  de- 
scription, evidently  refers  to  grants  of  author- 
ity to  be  exercised  by  the  bodv  itself  and  in  the 
future,  and  a  consideration  of  the  evil  intended 
to  be  remedied  by  the  prohibition  will  confine 
it  to  grants  of  that  character,  and  will  not  in- 
clude a  statute  like  that  now  under  discussion. 
Here  the  power  of  the  legislative  department  of 
the  State  is  directly  exercised  upon  the  trans- 
action itself,  and  upon  a  matter  clearly  within 
flie  scope  of  its  authority.  It  was  the  constitu- 
tional duty  of  the  Legislature  "  to  pass  suitable 
laws  to  encoiuage  schools  and  the  means  of  in- 
struction." Uimer  the  terms  of  this  authority, 
having  created,  as  it  did,  the  City  of  Platts- 
mouth  a  separate  school  district,  it  might  pre- 
scribe the  number  and  character  of  the  school- 
houses  to  be  provided,  and  impose,  if  it  saw  fit, 
directlv,  a  tax  upon  tiie  locally  to  defraythe 
cost  of  erecting  and  maintaining  them.  What 
the  State  might  properlv  have  done  by  direct 
action,  it  may  do  through  the  public  agency  of 
a  municipal  body,  such  as  the  City  of  Platts- 
mouth,  which,  in  the  performance  of  the  duty 
assigned,  does  not  so  much  exercise  a  corporate 
power  of  its  own  as  discharge  a  function  of  the 
State.  An  illustration  and  example  of  the  dis- 
tinction is  found  in  the  case  of  Faster  v.  Wood 
Oo.,  9  Ohio  St,  640,  where  it  was  held  that  a 
public  corporation  for  the  construction  and  re- 
pair of  highways  was  really  only  a  part  of  the 
machinery  of  the  State,  and  its  ofiScera,  county 
or  township  oflScers  discharging  duties  in  con- 
nection therewith;  and  that,  consequently,  an 
Act  of  the  General  Assemblv  authorizing  the 
body  by  name  to  complete  the  construction  of 
a  particular  highway,  and  to  make  an  assess- 
ment of  the  cost  upon  the  property  benefited, 
was  not  a  special  Act  conferring  corporate  pow- 
er within  the  meaning  of  the  constitutional  pro- 
hibition. So  it  was  held  in  State  v.  Bguirei,  26 
la.,  840,  that,  while  the  Legislature  would  not, 
in  view  of  the  constitutional  provision  of  that 
State,  have  the  power  to  pass  a  special  law  in- 
corporating an  independent  school  district,  it 
would,  nevertheless,  have  the  power  to  pass  a 
curative  Act,  legalizing  the  defective  organiza- 
tion of  a  school  district  already  in  existence  un- 
der the  general  law  authorizing  the  creation  of 
independent  school  districts. 

In  view  of  the  decisions  of  this  court  and  the 
courts  of  the  several  States  in  this  country,  af- 
firming the  capacity  of  municipal  corporations 
to  accept  and  adiuinister  trusts  of  property, 
given  or  devised  for  purposes  of  public  charity, 
It  would  not  be  denied  that  the  City  of  Platts- 
mouth  might  lawfully  receive  and  apply  a  gift 
of  money  bestowed  in  trust  to  pay  the  principal 
and  interest  of  the  bonds  involved  in  this  litiga- 
tion, as  having  been  issued  for  the  purpose  of 
obtaining  means  with  which  to  erect  a  public 
school  buflding.  The  administration  of  such  a 
trust  would  not  be  contested  on  the  ground  that 
it  was  an  enlargement  of  its  corporate  powers. 
But  the  duty  to  repay  the  consideration  for 
them,  employed  by  it  in  the  same  uses,  dready 
existed;  and  its  enforcement  through  the  leg- 
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islatiTe  Act,  which  prescribed  a  remedy,  is  not 
more  open  to  the  same  objection.  It  is  not  a 
special  Act  conferring  corporate  power;  it  is 
merely  a  spedal  Act  tddng  away  from  the  Cor- 
poration the  power  to  interpose  an  unconacioB- 
able  defense  against  a  just  claim,  and  to  avoid 
an  obligation  to  pay  an  equivalent  for  public 
benefits,  which  it  has  continued  to  enjoy. 

The  very  proposition  involved  here  was  main- 
tained by  the  Supreme  Court  of  Kebraska  in 
the  case  of  Jefferton  Co.  v.  PeopU,  5  Neb.,  127. 
There  it  was  decided  that  a  special  Act  of  the 
Legislature,autliorizingtbe  county  commission- 
ers of  Jefferson  County  to  provide  funds  for 
the  payment  of  certain  outstanding  warrants  of 
said  county,  by  issuing  bonds,  selling  the  same 
and  using  the  proceeds  in  payment  of  warrants 
issued  to  contractors  for  the  erection  of  a  court- 
house and  jail,  was  valid  and  effectual.  Tlte 
court  said:  "  That  Jefferson  County  is  justly 
indebted  to  the  relator  for  the  amount  of  tl« 
warrants  in  question,  will  not  be  controverted; 
and  where  such  is  the  case,  there  is  no  doubt  of 
the  power  of  the  Legislature  to  require  the 
county  to  issue  its  bonds  for  the  amount  of  its 
indebtedness."  In  one  aspect,  this  case  roes  be- 
yond the  argument;  for  it  contemplated  rurthv 
action  by  the  Corporation  in  the  issue  of  its 
bonds. 

The  second  statute,  that  of  Febraair  35, 1875, 
is  not  subject  to  the  objection  to  the  former  one 
just  disposed  of,  for  it  is  a  general  Act  "  To 
Amend  an  Act  to  Incorporate  Cities  of  the 
Second  Class  and  to  Define  their  Powers.  Ap- 
proved March  1,  1871,  and  to  Legalize  Oertam 
Taxes  There  in  Mentioned,"  and  the  tarns  of 
its  2d  section  embrace  the  case  of  the  bonds 
in  controversy  in  this  suit  It  exprrasly  de- 
clares ' '  That  all  bonds  heretofore  issued  by  any 
city  of  the  second  class  in  good  faith  for  the 
erection  of  or  to  procure  the  means  for  erecttng 
a  high-school  building  within  such  dly,  or  for 
heating  or  furnishing  the  same  whether  issued 
under  a  general  or  special  law  providfaig  there- 
for, or  any  bonds  hereafter  issued  by  such  city 
in  exchange  for  any  such  bonds,  shul  be  1^^ 
and  valid;  and  any  tax  heretofore  or  hoeauio' 
levied  to  pay  the  interest  or  a  portion  of  the 
principal  of  anv  such  bonds,  not  exceeding  five 
mills  on  the  dollar  valuation  of  the  tn-rat^ff 
property  in  the  city  \n  any  one  year,  shall  be 
legal  and  valid." 

Accordingly,  objections  are  made  to  its  Tslid- 
itv  for  want  of  conformity  to  other  provlsi<Hi8 
of  the  Constitution  of  the  State,  the  first  of 
which  (that  it  conflicts  with  section  10,  article 
2,  whidi  declares  that  "No  bill  shall  oootain 
more  than  one  subject,  which  shall  be  ciearly 
expressed  in  its  title  " )  it  is  claimed,  applies  to 
both  Acts. 

In  regard  to  the  special  Act  of  February  18, 
1878,  however,  it  seems  to  us  unnecessary  to 
say  more  than  that  the  title  appears  to  be  a  fidl 
and  apt  description  of  the  whole  contents  of 
the  Act.  The  proceedings  of  the  d^  council 
in  reference  to  the  construction  olT  a  bigh- 
school  building,  which  it  is  the  object  of  die 
Act,  as  expressed  in  the  titie,  to  legalize,  nec- 
essarily includes  the  issue  of  the  bonds  autfaor- 
ized  by  it  for  that  purpose. 

In  WhiU  ▼.  Lincoln,  6  Neb.,  605-616,  It  was 
said  that  "The  object  of  this  constitatkuMd 
provisioD  is  to  prevent  surreptitious  legislatian 

^  107  C.  & 

Digitized  by  VjOOQlC 


Febkt  C!o.  v.  East  St.  Loms. 


365-878 


bf  incorporating  into  bills  obnoxious  provisions 
vbkh  lutTe  no  connection  with  the  general  ob- 
iect  of  the  bill,  and  of  which  the  tiUe  gives  no 
indication.  It  will  be  suiflcient,  however,  if  the 
hw  hare  bat  one  general  object,  which  is  fair- 
ly e^nessed  in  the  title  of  the  bill." 

According^,  it  was  held  in  that  case,  as  it 
iru  abo  in  Teeumtdi  v.  PkiUipt,  6  Neb.,  805, 
tbat  the  8d  section  of  the  Act  of  February  26, 
1875,  which  ratified  expenditures  by  cities  of 
tbe  second  class  of  moneys  illegally  collected 
for  liceosea  for  the  sale  of  intoxicating  liquors, 
rns  void,  because  there  was  nothing  in  the  ti- 
tle of  the  Act  to  indicate  the  object  contem- 
pbted  by  that  section.  "  It  is  in  nowise  amend- 
itoiy,"  said  the  court  in  Teeutmeh  v.  PMUip*, 
nfra,  "of  the  general  incoiporation  law  for  cit- 
ies of  the  second  class,  nor  does  it  make  any  al- 
lusion to  thelegalizadon  of  any  taxes  whatever." 
And  in  the  some  case,  spealang  of  the  entire 
Act,  the  court  said:  "  But  we  tail  to  discover 
wber^  it  is  in  any  particular  amendatory  of 
the  general  Act  relating  to  cities  of  the  second 
cUh." 

The  Act,  therefore,  may  be  considered  as  if  its 
title  vrere  simplv  that  of  "  An  Act  to  Legalize 
Certain  Taxes  therein  Mentioned." 

Tbe  2d  section,  which  is  the  only  one  ma- 
terial ia  this  controversy,  does  legalize  taxes 
tfaeretofore  or  thereafter  levied  to  pay  the  in- 
terest on  certain  bonds,  namely:  such  as  hav- 
ing been  theretofore  issued  by  any  city  of  the 
terond  class,  in  good  faith  for  the  erection  of, 
or  to  Mocnre  the  means  for  erecting',  a  hi^h- 
school  buOding  within  such  city,  or  for  heatmg 
ot  furnishing  Uie  same,  whether  issued  under 
a  general  or  special  law  providing  therefor, 
etc,  are  thereby  declared  to  be  legal  and  valid. 
It  is  impossible  to  say  that  legalizing  the 
bonds  and  the  taxes  levied  to  pav  them  are 
two  diverse  subjects,  when  to  legalize  the  taxes 
neceMarily  makes  the  bonds  valid;  for  nothing 
more  stronxlv  confirms  an  invalid  bond  tlian  to 
make  provufon  for  its  payment.  We  have  no 
hesitaoon,  therefore,  in  upholding  the  2d  sec- 
tion of  the  Act  of  February  25, 1875,  as  a  valid 
enactment,  so  far  as  the  present  objection  is 
ooocemed. 

As  we  do  not  consider  it  as  an  Act  to  amend 
tbe  general  law  incorporating  cities  of  the  second 
daas,  rejecting  that  portion  of  the  title,  it  is  not 
mbject  to  the  further  objection,  that  it  does  not 
conform  to  the  constitutional  requirement  that 
"  Ko  law  shall  be  revived  or  amended,  unless 
die  mw  Act  contain  the  entire  Act  revived  and 
(be  aections  amended." 

Tbe  remaining  objection  is  not  to  its  validity, 
but  to  its  application  to  the  present  case.  It  is 
anued  that  the  2d  section  of  the  Act  relates 
vuy  to  bonds  that  have  been  issued  "  under  a 
gaaaal  <a  special  law  providing  therefor; " 
and  tbat  tbe  bonds  now  in  controversy  were 
■ot  ao  iwaed  and  cannot,  therefore,  claim  sup- 
port from  this  provision. 

If  l>y  this  is  meant,  that  no  bonds  are  within 
die  iwifirlewr  of  this  section,  except  such  as  have 
beea  lawfully  issued,  tiie  conclusion  results  in 
an  absmdity:  for  it  supposes  an  Act  of  the 
Legiaiiitare  passed  to  cure  the  invalidity  of  val- 
idoonds. 

If  ,  on  the  other  hand,  the  section  is  construed 
to  meain  that  all  bonds,  that  have  been  issued 
in  good  faith,  for  the  purposes  mentioned  and 

See  17  Otto. 


under  color  of  law,  whether  general  or  special, 
but  without  actual  authority,  shall  be  deemed 
to  be  legal  and  valid,  the  only  rational  and 
worthy  meet  is  nven  to  the  enactment  that 
can  be  deduced  from  its  terms.  We  do  not 
doubt  that  such  was  the  purpose  of  the  Legis- 
lature, and  that  it  is  the  meaning  of  the  law. 

In  our  opinion,  the  bonds  in  controversy  are 
valid  obligations  of  the  City  of  Plattsmoutb, 
under  either  of  the  two  Acts,  of  February  18, 
1878,  and  of  February  25,  1875,  respectively; 
and  the  Oircuit  Court  erred  in  its  inttructiotu  to 
the  jury  to  tlie  contrary.  For  that  error,  the 
judgment  ia  reteraed  and  the  eaute  remanded, 
mm  tTutruetiont  to  grant  a  new  trial. 

True  copy.   Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  8. 

cited-ue  u.  8.,  in ;  loe  u.  a.  788, 74a 


WIGGINS  FERRY  COMPANY,  Pi/.i-nJErr  , 

CITY  OF  EAST  ST.  LOUIS. 

(See  8.  C,  17  Otto,  88(^^78.) 

Immunity  from  taxation — tax  on  ferry — eoniraet 
— lieente  fee  to  ferry — wlwn  conetitutiomU — 
ferry  between  two  State*— poliee  power  cf  State. 

1.  Grants  of  Immunity  from  taxation  are  never  to 
be  piesumed.  On  tbeoontnuy,  all  presumptions  are 
the  other  way ;  and,  unless  an  exemption  to  clearly 
established,  all  property  must  beer  its  just  share  of 
the  biudens  of  taxation. 

2.  A  state  statute  which  declares  that  a  ferry  cdiall 
be  subject  to  tbe  same  taxes  which  were  then  or 
might  thereafter  be  Imposed  on  other  ferries  Trltbln 
the  State,  and  under  the  same  regulations  and  for- 
feitures, simply  provides  for  equality  of  taxation, 
and  does  not  constitute  a  oon  tract  between  the  Fer- 
ry Company  and  the  State,  exempttng  the  ferry 
from  any  state  or  municipal  taxation. 

8.  An  ordinance  of  the  City  imposing  a  license  fee 
for  each  boat,  and  the  charter  of  the  City,  by  wblcb 
the  ordinance  to  authorized,  do  not  impair  the  obli- 
gation of  any  contract  betrreen  the  Ferry  Company 
and  tbe  State. 

4  A  State  may  impose  a  license  fee,  eitherdlract- 
ly  or  through  one  of  its  municipal  corporatJone,  up- 
on the  keepers  of  ferries  11  ving  m  the  State,  for  boats 
owned  by  them  and  used  In  ferrying  paasengera  and 
goods  from  a  landing  in  the  Stine,  across  a  naviga- 
ble river,  to  a  landing  in  another  State. 

h.  A  license  fee  of  ilOO  so  impoeed,  for  each  boat, 
is  not  forbidden  by  uie  Constitation  of  the  United 
States  as  a  regulation  of  oommeroe  between  tbe 
States  and,  therefore,  within  the  exduelve  power 
of  Congrees,  or,  because  it  is  a  duty  of  tonnage. 

6.  When,  therefore,  a  State  exprosly  grontii,  to  an 
incorporated  city,  tbe  power  tollcenEe,  tax  and  reg- 
ulate ferries,  the  latter  may  impose  a  license  tax  on 
the  keepers  of  ferries,  although  their  boats  ply  be- 
tween landings  lying  In  two  luirerent  States. 

7.  The  power  of  Congress  to  require  vessels  to  be 
enrolled  and  liooDsed.  to  derived  from  the  provision 
of  the  Constitution  which  authorizes  it  to  regulate 
commerce  with  foreign  N  ations  and  among  the  sev- 
eral States,  and  does  not  interfere  with  tbe  police 
powers  of  a  State  in  nan  ting  ferry  licenses. 

Submitted  Jan.  19, 1883.  Decided  Mar.  6, 1883. 

F  ERROR  to  the  Supreme  Court  of  the  State 
of  Illinois. 
The  history  and  facts  fully  appear  in  tbe 

Statement  of  the  case  by  Mr.  JvtHee  Woodsi 

Not*.— Power  of  Congnu  to  tax  eomvMret;  ttatt 
Veeneu;  power  at  Statu  to  tax  commerce.  Seenotz 
to  Gibbons  v.  Ogden,  22  IT.  S.  (9  Wheat),  1 :  and  note 
to  Brown  v.  Maryland,  25  U.  8.  02  Wheat.),  419. 

TonnoMtaa.  a9efio(etoInmanB.aOo.v.Tinker, 
MTJ.8.VXXIV.,U8. 
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This  was  an  action  of  debt  bronght  in  the 
City  Court  of  East  St.  Louis,  St.  Claw  County, 
Illinois,  by  the  City  of  East  St.  Louis  against  a 
Corporation  of  the  State  of  Illinois,  known  as 
the  Wiggins  Ferry  Company,  to  recover  from 
it  license  money  imposed  by  an  ordinance  of  the 
City.  The  Ferry  Company  pleaded  nil  debet. 
By  consent  of  ptoties,  tne  cause  was  submitted 
to  the  court  on  an  agreed  statement  of  facts, 
which  was  as  follows: 

Under  and  by  authority  of  an  Act  of  the  Leg- 
islature of  niinois,  entitled  "An  Act  to  Author- 
ize Samuel  Wiggins  to  Establish  a  Ferry  upon 
the  Waters  of  the  Mississippi,"  ^proved  March 
S,  1819,  and  amendatory  Acts,  Wiggins  and  his 
associates  did  establish,  nudntain  and  operate  a 
ferry  upon  and  over  the  Mississippi  River,  be- 
tween tne  City  of  St.  Louis,  in  the  State  of  Mis- 
souri, and  the  Illinois  shore  of  the  river  opposite 
to  the  City  of  St.  Louis,  now  within  the  limits 
of  the  City  of  East  St.  Louis,  from  about  the 
time  of  the  passage  of  the  Act  of  1819,  until  the 
organization  of  the  Wiggins  Feny  Company  in 
the  year  1858,  under  ana  by  authority  of  an  Act 
of  the  Le^lsture,  entitled  "  An  Act  to  Incor^ 
porate  the  Wiggins  Feny  Company,"  approved 
Febmaiy  11,  I&S.  In  ttieyear  1868,  under  au- 
thority of  said  Act  of  1858,  the  successors,  heirs 
and  assigns  of  Samuel  Wiggins,  the  then  own- 
ers of  the  ferry  and  ferry  franchise,  and  of  all 
the  rights,  privileges  and  immunities  grtuited  to 
Samuel  Wiggins  and  his  successors,  nelrs  and 
assigns,  by  proper  deeds  and  assignments  con- 
veyed the  same  to  defendant,  they  having  be- 
come the  stockholders  of  said  Feny  Company, 
and  from  thence  hitherto  defendant  has  re- 
mained the  lawful  owner  of  said  ferry,  feny 
franchise,  rights,  privileges  and  immumties,  in- 
cluding the  feriy-boats,  wharf-boats,  wharfs 
and  landings  in  use  by  said  ferry,  and  the  rights, 
privileges.  Immunities  and  franchises  granted 
by  said  Act  of  1858,  and  amendatory  Acts,  and 
under  and  by  authority  of  all  said  grants,  fran- 
chises, rights,  privileges  and  immumties  defend- 
ant has  maintained  and  operated  said  ferry  from 
thence  hitherto.  The  iussissippi  River,  at  the 
point  between  the  States  of  Illinois  and  Mis- 
souri, upon  and  over  which  the  said  ferry  is  es- 
tablished and  operated,  has,  under  the  laws  of 
the  United  States  and  the  rules  and  regulations 
established  theretioder,  by  the  duly  authorized 
ofiScers  of  the  United  States,  been  declared  to  be 
and  is,  a  navigable  river  within  the  purview  of 
such  laws;  and  under  said  laws,  rules  and  regula- 
tions,and  especially  in  conformity  to  the  Revised 
Statutes  of  the  United  States,  title  L, '  'Regulation 
of  vessels  in  domestic  commerce,"  the  dSendant 
for  the  last  twenty  years  and  more  has  been  re- 
quired to  and  has  had  all  its  ferry-boats,  all  of 
which  are  more  than  twenty  tons  burden,  reg- 
ularly enrolled  and  annualnr  inspected  and  0- 
censed,  at  an  annual  cost  ot  from  $75  to  $100 
per  boat,  according  to  tonnage  and  number  of 
men  employed  on  each.  The  defendant  ever 
since  its  organization  has  paid  to  the  County  of 
St.  Clair,  as  a  ferry  license,  the  sum  of  $800  per 
annum,  under  the  laws  of  Illinois  and  the  re- 
quirements of  the  county  authorities;  and  has 
owned  the  wharfs  and  landing  used  by  said  ferry 
in  the  City  of  East  St.  Louis,  which  is  graded 
and  paved  at  its  own  expense,  and  it  has  never 
used  or  employed  any  wharf  or  landing  belong- 
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ing  to  the  City  of  East  St.  Louis.  Defendant, 
ever  since  its  organization,  has  annually  listed 
for  taxation  and  paid  all  taxes  legally  assessed 
upon  all  its  property;  all  its  personal  property, 
including  its  boats  and  franchise,  and  all  its  real 
estate  which  is  situated  within  the  ci^  Umits, 
and  including  its  wharfs  and  landings,  having 
been  taxed  by  said  City  of  East  St.  Lcniis  ever 
since  the  organization  of  said  City. 

The  Illinois  and  St.  Louis  Ferry  Company 
and  the  St.  Louis  and  Cahokia  Ferry  Compttny 
own  and  operate  ferries  over  and  across  the 
Mississippi  River  Ijetween  the  said  City  of  St 
Louis  and  the  Illinois  shore,  but  without  the 
limits  of  the  City  of  East  St.  Louis,  both  in  act- 
ive competition  with  the  ferty  of  defmdant, 
neither  of  which  are  or  ever  have  been  required 
to  pay  any  sum  whatever  for  license  to  either 
the  (Sty  of  East  St.  Louis  or  any  other  munic- 
ipal corporation  except  the  County  of  St. 
Clair,  to  which  they  both  pay  license  fees. 

The  St.  Louis  Bridge  Co.,  which  owns  and 
operates  a  bridge  over  the  Mississippi  River  be- 
tween said  Cities  of  St.  Louis  and  ^tst  St.  Loo- 
is,  which  has  been  in  active  competition  'with 
defendant  ever  Btnce  said  bridge  was  opened  for 
use  in  July,  1874,  is  required  to  pay  no  license 
fee  whatever  to  the  City  of  East  St.  Louis.  On 
June  1,  1868,  the  city  council  of  the  City  of 
East  St  Louis  duly  ps^ed  and  published  "Or- 
dinance No.  70,"  parts  of  which  are  as  foUows: 

"Sec.  1.  No  person,  firm,  company  or  cor- 
poration shall  be  engaged  in,  prosecute  or  carry 
on  any  trade,  business,  calling  or  profession 
hereinafter  mentioned  without  first  having  ob- 
tained a  license  therefor. 

Sec.  10.  Keepers  of  ferries  shall  pay  $50  li- 
cense for  each  boat  plying  between  uiia  dQr 
and  the  opposite  bank  di  the  river  for  one  year, 
or  $25  for  each  boat  for  six  months." 

In  compliance  witii  the  above  ordinance,  de- 
fendant paid  said  City  a  license  fee  of  $60  per 
annum  on  each  of  its  lerry-boats,  its  last  license 
thereunder  being  from  May  1, 1874,  to  May  1, 
1875. 

On  October  7,  1878,  said  city  council  passed 
ordinance  No.  817,  which  is  substantially  tbe 
same  as  ordinance  No.  70,  except  that  it  Axes 
the  license  fee  at  $100  per  annum  for  each  boot. 
On  May  1,  1875,  and  from  thence  hitherto,  the 
defendant,  in  the  operation  of  its  feny  between 
said  Cities  of  St.  Louis  and  East  St.  Louis,  hi» 
employed  eight  ferry-boats,  including  two  tugs 
and  one  transfer-boat,  and  since  «IM  May  i, 
1875,  has  not  taken  out  any  license  nor  paid  any 
license  fee  to  said  City  of  East  St  Louis.  Upon 
the  facts  here  stated,  and  the  laws  spjdicable 
thereto,  the  court  shall  determine  the  riglit  of 
plaintiff  to  demand,and  the  liability  of  defcaid- 
ant  to  pay,  the  license  fee  fixed  vf  said  ordi- 
nance, or  either  of  them,  and  render  Judgment 
accordingly,  and  this  without  regard  to  the 
pleadingsin  the  case.  The  Acts  of  the  Le«Ma- 
ture,  and  the  laws,  rules  and  regulations  en  the 
United  States,  and  the  enrollments,  inspectiacis 
and  licenses  herein  mentioned  or  referred  to.aad 
the  charier  and  ordinances  of  Md  City  of  Bast 
St.  Louis,  or  copies  thereof,  may  be  used  and 
referred  to  as  apartof  the  record  in  this  case. 

So  much  of  the  Act  of  1819,  referred  to  in  the 
agreed  statement  of  facts,  entitled  "An  Act  to 
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Anthoiue  Samuel  Wiggins  to  Establish  a  Ferry 
npoa  the  Waters  of  the  Mississippi  River,"  as 
it  pertinent  to  this  case,  is  as  follows: 

"Bee.  1.  That  Samuel  Wiggins,  Us  heirs  and 
tmgot  be,  and  they  are  hereby,  authorized  to 
ertaiuidi  a  ferry  on  the  waters  of  the  Mississippi 
sev  the  Town  of  Illinois,  in  this  State,  and  to 
run  the  same  from  lands  at  the  Said  place  that 
msy  belong  to  him." 

"Sec.  4.  That  tiie  ferry  established  shall  be 
labject  to  the  same  taxes  as  are  now,  or  here- 
after may  be,  imposed  on  other  ferries  within 
tbii  State  and  under  the  same  regulations  and 
forfeitures." 

So  much  of  the  Act  of  February  11, 1868, 
"To  Incorporate  the  Wiggins  Ferry  Company," 
H  b  material  to  this  case,  is  as  follows: 

After  a  preamble,  which  recited  the  above 
aentioned  Act  of  1819  and  Acts  amendatory 
theieof,  it  was  enacted: 

"Sec.  1.  That  (certain  persons,  naming  them), 
sod  their  associates,  successors  and  assigns,  are 
baeby  created  a  body  corporate  and  politic  by 
the  name  and  style  of  the  Wimins  Ferry  Com- 
jMoy  »  •  •  and  the  stud  Company  shall 
BSTe  full  power  •  •  "  to  purchase,  hold, 
oae  sod  enjoy  the  ferry  franchise  granted  to 
Sifflad  Wiggins,  his  heirs  and  assigns,  by  the 
Act  referrea  to  in  the  preamble  of  this  Act 
*  *  •  to  keep  a  ferry  or  ferries  at  and  from 
ny  point  or  points  on  raid  land,  across  the  Mis- 
Mi^  lUver  to  St.  Louis,  in  the  State  of  Mis- 
won,  and  use  and  enjoy  all  the  rightcL  privi- 
Ieges,franchue8  and  emoluments  recited  in  the 
preamble  of  tUs  Act  as  having  been  heretofore 
granted  to  the  said  Samuel  Wiggins,  his  heirs 
todssaigna." 

"Sec  7.  •  •  •  Proaded,  That  nothing 
indib  Act  contained  shall  be  construed  to  ere- 
ateiny  private  rig^t  so  as  to  interfere  with  the 
powers  of  any  existing  municipal  corporation, 
or  with  die  r^ht  of  the  Legislatur  e,at  any  time 
hoeafter,  to  create  munidpal  corporations 
within  tlw  limits  herein  specified,  and  to  confer 
opoo  said  corporations  sJl  such  powers  of  po- 
lice *  ••  as  may  be  usuall  v  or  properly 
confided  to  a  dty  corporation  under  the  Consn- 
totim  of  Dlinoia." 

The  authority  to  pass  the  ordinance  under 
which  the  Tdalndff  claimed  license  money  from 
Uie  defeoouit  was  its  charter,  passed  in  1869, 
whkh  empowered  it  "  to  regulate,  tax  and  li- 
eense  fony-boats."  Priv.  L.  of  El.,  1869,  Vol. 
I,  p.  888. 

Upon  these  facts  the  court  foimd  the  issues 
for  ttw  ^aintiff,  and  assessed  its  damages  at 
|I,600,  for  which  sum  it  rendered  judgment 
upuntt  Qyi  defendant 

The  case  was  taken  by  the  appeal  of  def  end- 
«Bt  to  the  Appellate  Court  of  the  Fourth  Dis- 
trict of  DlinoiB,  by  which  the  judnnent  of  the 
CiUCouitof  East  St.  Louis  was  amrmed.  The 
dawndant  then  carried  the  case,  by  appeal,  to 
the  Sopieme  Court  of  DlinoiB,  by  which  the 
jBdgmmt  of  the  appellate  court  was  affirmed. 
To  obtain  a  revmal  of  this  judgment  of  the 
Sopreme  Cooit,  the  defendant  has  brought  the 
cue  to  this  court  by  writ  of  error. 

Mrnn.  BL  P.  Biuton  and  Boiert  A.  Hat- 
birt,  for  plaintiff  in  error. 

Mmn.  4.  M.  Fre«la,  M.  HOlaml.  B.  H. 
Oomiig  and  John  W.  NcbU,  for  defendant  in  er- 
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The  doctrine  that  a  license  is  not  a  tax,  in  the 
constitutional  sense  of  that  term,  is  clearly  es- 
tablished by  the  following,  among  other  cases: 

PeopU  V.  Thurber,  13  111.,  664;  E.  81.  Louit 
V.  Wehrung,  46  IlL,  894;  CWov.  HaU,  108  111., 
80;  Wiggim  Fhry  Co.  v.  B.  8t.  Louit,  102  111., 
560;^  parU  Sidenhauer,  14Nev.,  871;  BohUr 
V.  Sehneid&r,  49  Gta.,  105;  Ins.  Co.  v.  Augutta, 
50  Oa.,  530;  SaeramentoY.  Oroeker,  10 Cal.,  122. 

In  a  late  and  well  considered  case,  Mr.  Jits- 
Uce  Field,  in  delivering  the  opinion  of  this 
court,  says:  "  Against  the  power  (to  tax)  noth- 
ing is  to  be  taken  by  inference  and  presump- 
tion. Where  a  doubt  arises  as  to  the  restriction, 
it  is  to  be  decided  in  favor  of  the  State." 

Bank  v.  Tenn.,  104  U.  S.,  496  (XXVI.,811); 
see,  also,  B.  B.  Co.  v.  Comn.,  108  U.  S.,  1 
(XXVL,  869);  WiUtm  v.  Qainf,  108  U.  8.,  417 
(XXVL,  401);  B.  B.  Co.  v.  Hamblm  Co.,  102 
U.  S.,  278 (XXVI.,  152);  B.B.  Cot.  v.  Gainet, 
97  U.  S.,  697  (XXIV.,  1091) ;  Ferrg  Co.  v.  E. 
8t.  Louit,  102  111.,  670;  Burroughs  Tax.,  sec. 
68;  Otrtv.  Phim,  14  Cal.,  148. 

The  regulation  of  ferries  is  referable  to  the 
police  power,  which  cannot  be  granted  away. 

Ferry  Co.  v.  E.  St.  Louit,  102111.,  569;  Beer 
Co.y.  Mat.,  97  U.  S.,  26  (XXIV.,  989);  Putter- 
ton  V.  Ky.,  97  U.  8.,  60liXXIV.,  1115);  &(me 
▼.  Mitt.,  101  U.  8.,  814  (XXV.,  1079). 

It  has  been  repeatedly  decided  by  this  court, 
and  by  the  courts  of  the  several  States,  that  fer- 
ries are  the  creatures  of  local  legislation,  and 
are  subject  to  the  laws  of  taxation  and  the  po- 
lice powers  and  regulations  of  the  States  by 
which  they  are  created,  and  do  not  f^  within 
this  constitutional  provision. 

Oibhont  V.  Ogden,  9  Wheat.,  1;  Conway  v. 
Taylor.l  Black,  608(66U.S.,XVn.,  191);  Fan- 
niiMV.  Qregoire,  16  How.,  684;  Cooleyv.  Board 
of  Wardent,  12  How.,  820;  2i.  T.  v.  MUn,  11 
Pet.,  141:  Chiltertv.  Ptople,  11  Mich.,  48;  Mar- 
thall  V.  Grimet,  41  Miss.,  27;  Ohoien  Freehold- 
ert  V.  State,  4  Zab.,  718;  Biople  v.  Babeoek,  11 
Wend.,  586;  Beer  Co.  v.  Matt,  {lupra);  Jitter- 
ton  V.  My.  (•tcpra);  StoM  v.  Mitt.  (Mfpra). 

Mr,  Jvitiee  Woods  delivered  the  opinion  of 

the  coiirt: 

The  first  contention  of  the  plaintiff  in  error 
is,  that  the  4th  section  of  the  Act  of  1819,  which 
declared  that  the  Wiggins  Ferry  should  be  sub- 
ject to  the  same'  taxes  as  were  then  or  might 
thereafter  be  imposed  on  other  ferries  within 
the  State,  and  imder  the  same  regulations  and 
forfeitures,  and  the  charter  of  the  Wiping 
Ferry  Company,  which  authorized  said  ^m- 
pany  to  use  and  enjoy  the  ferry  franchise 
granted  to  Samuel  Wiggins,  and  to  use  and  en- 
joy all  the  rights,  privueges  and  emoluments 
recited  in  the  preamble  of  the  Act  as  having 
been  granted  to  Wiggins  and  his  heirs  and  as- 
signs, constituted  a  contract  between  the  Ferry 
Company  and  the  State,  by  which  the  power  to 
tax  the  Ferry  Company  was  limited  to  the  im- 
position of  the  rame  taxes  as  were  then  or  might  . 
thereafter  be  imposed  on  other  ferries  within 
the  State;  and  that  the  charter  of  the  City  of 
East  St.  Louis,  which  authorized  the  City  to 
regulate,  tax  and  license  ferry-boats,  and  the 
cndlnance  of  the  City  imposing  a  license  tax  on 
the  ferry-boats  of  the  Company,  impaired  the 
obligation  of  the  contract  and  was,  therefore, 
unconstitutional  and  void. 
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We  are  of  opinion  that  the  charter  of  the 
Company  cannot  be  so  construed  as  to  exempt 
it  from  any  taxation  which  the  State  might  it- 
self see  fit  to  impose  or  authorize  to  be  imposed 
by  the  City  of  East  St.  Louis. 

It  is  a  rule  of  interpretation  that  every  grant 
from  the  sovereign  authority  is,  in  case  of  am- 
biguity, to  be  construed  strictly  against  the 
^antee  and  in  favor  of  the  government.  Cliarle* 
River  Bridge  v.  Warren  Bridge,  11  Pet.,  430; 
MiOt  V.  St.  Olair  Co.,  8  How.,  689;  Atty-Oen. 
y.BoUon,  1S8  Mass.,  460. 

This  rule  has  been  frequently  applied  by  this 
court  in  cases  where  exemption  from  taxation 
was  set  up  by  corporations  under  the  provisions 
of  their  charters.  In  R.  R.  Co.  v.  Md.,  10 How., 
870,  it  was  declared  that  "The  taxing  power  of 
a  State  is  never  presumed  to  be  relinouished  un- 
less the  intention  to  relinquish  is  aeclared  in 
clear  and  unambiguous  terms;  "  and  iaBanky. 
SkeUy,  1  Black,  m  [66  U.  S.,  XVn.,  178],  it 
was  said  that  "  The  language  of  this  court  nas 
always  been  cautious  and  affirmative  of  the 
right  of  the  State  to  impose  taxes,  unless  it  has 
been  relinquished  by  unmistakable  words  clear- 
ly indicating  the  intention  of  the  State  to  do  so." 

Soin^.5.Co.v.  a>n»«.,108U.8.,l[XXVI., 
8691,  the  Chi^  JiuHee,^  speaking  for  the  court, 
declared:  "  Grants  of  immunity  from  taxation 
are  never  to  be  presumed.  On  the  contrary,  all 
presumptions  are  the  other  way,  and  unless  an 
exemption  is  clearly  established,  all  property 
must  bear  its  just  snare  of  the  burdens  of  tax- 
ation. These  principles  are  elementary  and 
should  never  be  lost  sight  of  in  cases  of  this 
kind."  To  the  same  effect  ae»  R.  R.  Go*,  v. 
Gaine»,  97  U.  8.,  708  [XXIV.,  1098]. 

So  in  Bank  v.  Tenn.,  104  U.  S.,  498  [XXVI., 
810],  this  court  declared,  speaking  by  Mr.  Ju»- 
tide  Field:  '  'That  statutes  iinposing  restrictions 
upon  the  taxing  power  of  a  State,  except  so  far 
as  they  tend  to  secure  uniformity  and  equality 
of  assessment,  are  to  be  strictly  construel,  is  a 
familiar  rule.  Against  the  power  nothing  is  to 
be  taken  b^  inference  or  presumption.  When 
a  doubt  arises  as  to  the  existence  of  the  restric- 
tion, it  is  to  be  decided  in  favor  of  the  State." 

If  any  serious  doubt  could  arise  concerning 
the  interpretation  of  section  4  of  the  Act  of 
1819,  which  the  plaintiff  in  error  contends  was 
incorporated  as  a  provision  of  its  charter,  the 
authorities  cited  would  settle  that  doubt  in  favor 
of  the  right  of  the  City  of  East  St.  Louis  to  im- 
pose the  license  tax  complained  of. 

But  we  are  of  opinion  that  the  meaning  of  the 
section  is  not  doubtful.  The  ferry  of  Wiggiiis 
had  only  one  of  its  landings  in  the  State  of  Illi- 
nois; the  other  was  in  the  State  of  Missouri. 
The  evident  purpose  of  the  section  was  to  pre- 
vent the  ferry,  by  reason  of  that  circumstance, 
from  escaping  the  same  burdens  of  taxation 
as  were  imposed  on  ferries  entirely  within  the 
State,  and  not  to  limit  the  taxing  power  of  the 
Legi^ture.  It  declares  that  the  ferry  of  Wig- 
gins shall  be  subject  to  the  same  taxes  whidi 
were  then  or  might  thereafter  be  imposed  on 
other  ferries  within  the  State,  and  under  the 
same  regulations  and  forfeitures,  but  it  does  not 
intimate  that  the  State  shall  not  impose  on  it 
such  other  taxes  within  its  constitutional  power 
as  to  it  may  seem  fit. 

The  most  favorable  construction  for  the 
plaintiff  in  error  that  could  be  placed  upon  its 
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charter  is,  tliat  it  provided  for  equality  of  taxv 
tion;  that  is  to  say,  that  the  property  of  the 
Ferry  Company  should  be  valued  and  taxed  by 
the  same  rule  as  other  like  property,  and  that 
the  same  exactions  and  forfeitures  only  as  were 
imposed  on  like  prop^ly,  similarly  situated, 
should  be  imposed  on  it.  It  certainly  cannot 
be  contended  that  its  feny,  on  one  of  the  great 
arteries  of  commerce,  crossing  the  Mississippi 
River  and  having  each  of  its  ladings  in  a  city, 
should  only  pay  the  same  identical  taxes  and 
license  fees  as  a  country  ferry  over  an  incon- 
siderable stream.  All  that  could  be  reasonably 
claimed  imder  its  charter  is,  that  it  should  be 
subjected  to  no  higher  state  and  municipal  tax- 
ation and  no  greater  license  fees  than  other  like 
property  simiWly  situated.  Giving  the  charter 
this  construction,  the  plaintiff  in  error  has  no 
grotuid  of  complaint.  It  is  not  shown  that  the 
state  and  county  taxation  bears  unequally  on 
the  Feny  Company.  The  ordinance  of  the  City 
of  East  St.  Louis  makes  no  discrimination  in 
favor  of  any  other  ferry  similarly  situated 
which  it  is  authorized  to  regulate,  tax  and  li- 
cense. The  same  license  fee  is  exacted  of  all 
keepers  of  ferries  within  the  corporate  limits  as 
are  imposed  upon  the  plaintiff  in  error. 

But  the  contention  of  the  plaintiff  in  error 
seems  to  be  that,  under  the  terms  of  its  charter,  it 
is  exempted  from  the  imposition  by  the  City  of 
East  St.  Louis  of  any  license  fee  whatever.  So 
far  from  this  being  the  fact,  the  charter,  by  the 
proviso  to  section  1,  expressly  reserved  the 
power  of  any  existing  municifMl  corporatioa, 
or  any  that  might  be  thereafter  created  within 
the  limits  of  the  Ferry  Companjr's  lands,  to  ex- 
ercise all  such  powers  of  police  as  might  be 
properly  conferred  on  a  dty  corporation.  The 
power  to  license  is  a  police  power,  althou^  it 
may  also  be  exercised  for  the  purposes  of  raising 
revenue.  We  cannot  say,  as  a  matter  of  law, 
that  when  a  municipal  corporation  is  authorized 
"  to  reflate,  tax  and  license  ferry-boiUs,"  the 
imposition  of  a  license  fee  of  $100  per  boat  ia 
not  within  the  power  to  regulate  and  license 
and  is,  consequently,  not  within  the  police 
power. 

It  follows,  therefore,  that  the  ordinance  of 
the  City  of  East  St.  Louis  and  the  charter  of  the 
City  by  which  the  ordinance  is  authorized,  do 
not  impair  the  obligation  of  any  contract  be- 
tween tiie  Ferry  Company  and  the  State. 

The  next  question  presented  by  Qxe  assign- 
ments of  error  relates  to  the  power  of  Uie  State 
to  impose  a  license  fee  either  dkectiy  or  throog^ 
one  of  its  municipal  corporations  upon  the  keep- 
ers of  ferries  living  in  the  State,  for  boats  owned 
by  them  and  used  in  ferrying  passengers  and 
goods  from  a  landing  in  ttie  State,  across  an^Ti- 
^ble  river,  to  a  landing  in  another  State.  It 
is  insisted  by  the  plaintiff  in  error  that  aaetk  an 
exaction  is  forbidden  by  the  Constitution  of  tbe 
United  States:  (1)  because  it  is  a  regi:datioa  ot 
commerce  between  the  States  and,  tberefoxv, 
within  tbe  exclusive  power  of  Con^^reu;  and  (2) 
because  it  is  a  duty  of  tonnage,  which  the  States 
are  forbidden  hjtae  Constitution  to  lay  withoot 
the  consent  of  Cbngress. 

In'oTur  opinion,  neither  of  theM  contentioas 
is  well  founded.  The  levying  of  a  tax  upon  vvot- 
sels  or  other  water-craft,  or  the  exaction  of  « 
license  fee  by  the  State  within  which  the  prop- 
erty subject  to  the  exaction  has  its  titut,  u 
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sngulatioii  of  commerce  within  the  meaning 
d  m  Constitation  of  the  United  States.  GtS- 
iMi  T.  Ogden,  9  Wheat,  1;  Patienger  Com*,  7 
How.,  288:  lf(wyo»  v.  Parham,  16  Wall.,  471 
[88  U.  8.,  XXL,  8081.  In  QUAom  v.  O^den  it 
WIS  settled  that  the  clause  of  the  Constitution 
eonferring  on  Congress  the  power  to  tax,  and 
the  daose  regulating  and  restraining  taxation, 
ire  separate  and  distinct  from  the  clause  grant^ 
isg  the  power  to  Congress  to  regulate  com- 
merce. In  an  of  the  cases  Just  cited,  the  right 
A  »  State  to  tax  a  ship  ownra  by  one  of  her  citi- 
ans  and  having  its  *itu»  within  the  State,  al- 
tboogfa  nsed  in  foreign  commerce  or  in  com- 
merce betnreen  the  States,  was  distinctly  recog- 
nized. Thus,  in  The  Pcusengtr  Com*,  it  was 
Hid  by  Mr.  JtuHee  McLean:  "  A  State  cannot 
leralate  foreign  commerce,  but  it  may  do  many 
tmus  which  more  or  less  affect  it.  It  may  tax 
B  atup  or  other  vessel  used  in  commerce,  the 
woe  as  other  property  owned  by  its  citizens. 
A  SCste  may  tax  the  stages  in  which  the  mail 
is  transported,  but  this  does  not  regulate  the 
ctoveTance  of  the  mail  any  more  than  taxing 
t  ship  regulates  commerce;  and  ^et,  in  both  in- 
Muces,  2ie  tax  on  the  property  m  some  degree 
•Sects  its  nse." 

In  the  case  of  Traiu.  Co.  v.  Wheeling,  99  U. 
8.,  273  [XXV.,  4181,  this  court  sustained  a  tax 
Iwied  by  the  City  of  Wheelingupon  steamboats 
DKd  in  navigating  the  Ohio  River  between  that 
c^  and  Parkersburg,  and  the  intermediate 
piaces  on  both  sides  of  the  river  in  the  States 
of  West  Virginia  and  Ohio,  the  company  whose 
property  the  boats  were,  having  its  principal 
oiBce  in  Wheeling. 

The  exaction  of  a  license  fee  is  an  ordinary 
nerdse  of  the  police  power  by  municipal  cor- 
jxxvtions.  When,  therefore,  a  State  expressly 
gisots  to  an  incorporated  city,  as  in  this  case, 
tlie  power  to  license,  tax  and  regulate  ferries, 
the  latter  may  impose  a  license  tax  on  the  keep- 
en  of  ferries,  although  their  boats  ply  between 
ludings  lying  in  two  different  States,  and  the 
Act  by  which  this  exaction  is  authorized  will 
not  be  held  to  be  a  regulation  of  commerce. 

Id  the  case  of  Fanning  y.  Oregoire,  16  How., 
SH  it  was  dedared  by  this  court,  speaking  of 
tlKduuter  of  Fanning  to  ferry  across  the  Mis- 
^arii^  River  at  Dubuque,  that  the  exercises  of 
the  commennal  power  by  Congress  did  not  in- 
tofoe  with  the  police  power  of  the  States  in 
gnntin^  ferry  licenses. 

And  m  the  case  of  Chnway  v.  Tat/lor,  1 
Bhck,  808  [66  U.  8.,  XVn.,  191],  Mr.  Justice 
Swiyne,  speaking  for  the  court,  in  reference  to 
*  tery  establish^  across  the  Ohio  River,  be- 
tween the  States  of  Ohio  and  Kentucky,  de- 
dned  that  the  power  to  establish  and  regulate 
fsiies  did  not  oelong  to  Congress  under  the 
power  to  regulate  commerce,  but  belonged  to 
tte  States,  and  lay  within  the  scope  of  that  im- 
laease  mass  of  undelegated  powers  reserved  by 
Oe  Constitation  to  the  States. 

The  aathorities  cited,  settle,  beyond  contro- 
vm,  that  the  ordinance  of  the  Cify  of  East  St. 
Lods  imposing  upon  the  keepers  of  ferries 
witUn  its  limits,  and  the  Act  of  the  Le^^islature 
hf  which  sach  ordinance  was  authorized,  do 
Bot  invade  the  exchuive  power  of  Congress  to 
Rgnlate  commerce,  conferred  on  it  by  l£e  Con- 
Ik  Is  next  insisted  by  plahitiff  in  error  that 
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the  license  fee  exacted  by  the  ordinance  of  the 
City  of  East  St.  Louis  is  a  tonnage  tax,  which 
the  States  are  forbidden  to  lay  without  the 
consent  of  Congress.  This  contention  has  no 
ground  to  rest  on.  In  the  first  place,  the  license 
fee  is  levied,  not  on  the  ferry-boat,  but  on  the 
f  er^-keeper.  The  Ist  section  of  the  ordinance 
declares  tnat  no  person  shall  carry  on  any  trade, 
busiaess,  calling  or  profession  thereinafter  men- 
tioned, without  having  first  obtained  a  license 
therefor;  and  the  ordmance,  after  having  enu- 
merated many  other  trades  and  callings,  and 
fixed  the  license  fee  for  carrying  them  on,  de- 
clares, in  section  10,  that  keepers  of  ferries  shall 
pay  $100  license  fee  for  each  boat  plving  be- 
tween the  City  and  the  opposite  bans  of  the 
river. 

The  power  of  the  State  of  Illinois  to  author- 
ize any  city  within  her  limits  to  impose  a  license 
tax  on  trades  or  callings  generally,  especially 
those  which  are  quasi  public,  cannot  be  dis- 
puted. Draymen  may  be  compelled  to  pay  a 
license  tax  on  every  dray  owned  by  them;  hack- 
men  on  every  liack;  tavern-keepers  on  their  tav- 
erns in  proportion  to  the  number  of  the  rooms 
which  they  keep  for  the  accommodation  of 
guests.  We  do  not  think  that  the  Constitution 
of  the  United  States,  by  the  section  which  pro- 
hibits a  State  from  laying  a  duty  of  tonnage, 
protects  the  keeper  of  a  ferry  from  a  similar 
tax  upon  the  boats  which  he  employs.  Wheth- 
er a  license  fee  is  exacted  under  the  power  to 
regulate  or  the  power  to  tax,  is  a  matter  of  in- 
difference if  the  power  to  do  either  exists.  The 
license  fee  exacted  is,  ia  effect,  laid  upon  the 
business  of  keeping  a  ferry,  for  it  is  not  laid 
upon  all  boats  owned  by  the  ferry-keeper,  but 
only  on  those  plying  between  the  two  banks  of 
the  river,  and  is  graduated  by  tlte  number  of 
boats  used  by  him. 

The  exaction  of  this  license  fee  is  identical  in 
kind  with  the  imposition  upon  a  proprietor  of 
hacks  and  express  wagons  of  a  specified  sum 
for  every  vehicle  owned  by  him  and  used  in 
carrying  passengers  or  baggage  and  merchan- 
dise from  East  St.  LiOuis  to  the  City  of  St.  Lou- 
is, by  way  of  the  bridge  connecting  those  Cities. 

In  the  second  place,  the  amount  of  the  license 
fee  is  not  graduated  by  the  tonnage  of  the  fer- 
ry boats.  It  is  the  same  whether  the  boats  are 
of  large  or  small  canying  capacity.  This,  al- 
though not  a  conclusive  circumstance.  Steam- 
Oiip  Co.  V.  PMrt  Wardens,  6  Wall.,  84  [78  U.  8., 
XVIII.,  760],  is  one  of  the  tests  apphed  to  de- 
termine whether  a  tax  is  a  tax  on  tonnage  or 
not.  The  8taU  Tonnage  lax  Cases,  12  Wall., 
212  £79  U.  S.,  XX.,  8TO1;  Peete  v.  Morgan.  19 
Wall.,  681  [86  U.  S.,  XXU.,  2011;  Cannon  v. 
ifew  Orleans,  20  Wall..  577  [87  U!  S.,  XXH., 
417].  If  the  same  license  fee  had  been  exacted 
of  the  keeper  of  a  ferry  across  a  navigable 
stream  entirely  within  the  State  of  Illinois,  Chi- 
cago River,  for  instance,  it  would  scarcely  be 
contended  that  it  fell  within  the  constitutional 
prohibition.  The  fact  that  in  this  case  the  ferry 
crosses  a  river  which  divides  two  States  cannot 
change  the  nature  of  the  exaction. 

As  we  have  already  said,  the  burden  imposed 
by  the  ordinance  is  not  measured  by  the  ton- 
nage of  the  ferry-boats;  it  is  not  measured  by 
the  nnmber  of  times  they  cross  the  Mississippi 
River  or  land  at  the  City  of  East  St.  Louis.  We 
are  of  opinion,  therefore,  that  it  is  not  a  duty  of 
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tonnage,  nor  is  it  in  its  essence  a  contribution 
claim^  for  the  privilege  of  using  a  navigable 
river  of  the  United  States  or  of  uriving  or  de- 
parting from  one  of  its  ports  and  is,  therefore, 
not  prohibited  by  the  Constitution  of  the  United 
States. 

Counsel  for  plaintiff  in  error  contend  that  if 
the  power  of  the  City  of  East  St  Louis  to  ex- 
act a  license  fee  of  |100  from  every  ferry-boat 
is  conceded,  the  City  could  double  or  treble  the 
fee  at  will.  It  is  sufficient  to  say,  in  reply  to 
this,  that  it  does  not  follow  from  the  fact  that 
a  power  is  liable  to  abuse  that  it  does  not  exist. 
If  Uie  power  is  abused,  the  remedy  is  with  the 
liMjisIature. 

Lastly,  it  is  contended  by  the  plaintiff  in  er- 
ror, that  the  fact  tliat  the  boats  of  the  Ferry 
Company  have  been  enrolled,  Inspected  and 
licensed  under  the  laws  of  the  United  States,  is 
a  protection  against  the  exaction  of  any  license 
fee  by  the  State  or  by  its  authority. 

In  the  case  of  Gibbons  v.  Ogden,  vbi  mpra,  it 
was  said  by  the  court  that  inspection  laws, 
quarantine  laws,  health  laws  of  every  descrip- 
tion, as  well  as  laws  for  regulating  the  internal 
commerce  of  a  State,  and  those  which  respect 
turnpike  roads,  ferries,  etc.,  are  parts  of  the 
immense  mass  of  legislation  which  embraces 
everything  within  the  territory  of  a  State  not 
surrendered  to  the  General  Cfovemment.  In 
the  subsequent  case  of  Conway  v.  Taylor,  vbi 
tupra,  this  court,  relying  as  authority  on  the 
declaration  just  cited.,  held  that  the  fact  that 
Conway  had  caused  his  ferry-boat  to  be  enrolled 
and  licensed,  under  the  Jaws  of  the  United 
States,  at  the  custom-house  in  Cincinnati,  to 
carry  on  the  coasting  trade,  did  not  authorize 
him  to  carry  on  the  business  of  a  ferry  between 
Cincinnati  and  Newport,  Kentucky,  in  disre- 
gard of  the  rights  of  Taylor,  who  had  an  ex- 
clusive licensefrom  the  authorities  of  the  State 
of  Kentucky  to  ferry  from  the  Kentucky  to  the 
Ohio  aide  of  the  river. 

The  power  of  Congress  to  require  vessels  to 
be  enrolled  and  licensed,  is  derived  from  the 
provision  of  the  Constitution  which  authorizes 
it  "To  regulate  commerce  vrith  foreign  Nations 
and  among  the  several  States."  We  have  al- 
ready seen  that  tUs  court,  in  Fanning  v.  Oreg- 
oire,  vbi  tupra,  has  held  tiiat  this  right  of  Con- 
gress "  does  not  interfere  with  the  police  pow- 
ers of  a  State  in  granting  ferry  licenses." 

These  authorities  show  that  the  enrollment 
and  licensing  of  a  vessel  under  the  laws  of  the 
United  States  does  not,  of  itself,  exclude  the 
right  of  a  State  to  exact  a  license  from  her  own 
citizens  on  accoimt  of  their  ownership  and  use 
of  such  property  having  its  situs  within  the 
State. 

Counsel  have  argued  other  assignments,  based 
on  the  construction  given  bv  the  Supreme  Court 
of  Illinois  to  the  Constitution  and  Laws  of  the 
State.  As,  in  our  opinion,  all  the  federal  ques- 
tions presented  by  the  record  were  rightly  de- 
cided by  that  court,  it  is  not  our  province  to 
consider  these  assignments.  Murdoch  v.  Mem- 
plus,  20  WaU.,  590  [87  U.  S.,  XXH.,  429]. 

We  find  no  error  in  the  record.  Tlie  judg- 
ment ^  the  Supreme  Court  of  IMnois  must, 
fhertfvre,  be  qfflrmed. 

True  copy.   Test: 

James  H.  MoEenney,  Clerk,  Sup.  Court,  U.  S. 
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TOWN  OF  PANA.  Plff.  in  Err., 
f>. 
JAMES  H.  BOWLER  and  ISAAC  H.  MER- 
RILL, Partners,  as  Bowi.eb  &  MKTtun.T.. 

(See  S.  a,  17  Otto,  (i»-fi«B.) 

Donation  to  railroad  company — defense  to  town 
bonds — state  decision — trre^ulanty  in  dei^ion 
— decree,  when  binding — interest  on  eotipon*. 

1.  The  limit  In  the  charter  of  (iie  111.  8.  B.  Bafl- 
way  Oompany,  that  any  town  could  not  donate  to 
the  company  to  exceed  130,000,  was  removed  by  the 
amendatory  Act  of  1880. 

2.  Where  t>ondB  recite  on  their  faoe  that  an  deiv 
tlon  was  held  before  aoertaln  date,  aa  required  by 
law,  the  oiroumstanoe  that  the  election  was  Irrego- 
larly  conducted  oan  be  of  no  avail  as  a  defeneeto 
the  bonds  in  a  suit  brought  by  a  bona  >(fe  bolder. 

8.  The  decision  of  a  state  court  thiit,  in  oonae- 
quence  of  an  Irregrularlty  in  an  election,  bonds  of 
a  town  Issued  in  puisuanoe  of  it,  which  recite  on 
their  faoe  that  the  election  was  hcud  in  accordance 
with  the  statute,  are  void  in  the  hands  of  bofMt  fdt 
holders,  is  one  which  falls  among  the  general  prin- 
ciples and  doctrines  of  commercial  jurlsprudeaoe, 
upon  which  it  is  the  duty  of  this  court  to  form  an 
Independent  judgment. 

4.  Irregularity  in  the  conduct  of  an  election  at 
which  the  issue  of  negotiable  bonds  was  authorised, 
does  not  throw  on  the  plalntIS  the  burden  to  show 
that  be  is  a  holder  for  value;  the  illegality  which 
shifts  the  burden  of  proof  on  the  holder,  to  prove 
that  he  paid  value,  must  be  something  which  relates 
to  the  consideration  of  the  paper  sued  on. 

6.  A  decree  rendered  by  a  state  court,  in  a  pro- 
ceeding pundy  in  personam,  does  not  bind  non-res- 
idents  wlio  were  not  named  in  it  as  parties,  and  in 
which  there  was  no  personal  service  upon  or  a|>- 
pearanoe  by  them,  ana  the  only  notice  to  tliein  was 
by  publioaaon  addressed  to  the  onknown  holders 
and  owners  of  the  bonds  and  coupons  of  a  town. 

8  Coupons,  after  their  maturity,  bear  interest  at 
the  rate  Axed  by  the  law  of  the  place  where  they 
are  payable. 

[No.  looe.] 

Submitted  Jan.  19, 1S83.     Decided  Mar.  5, 188S. 

N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinoia. 

The  history  and  facts  fully  appear  in  the 

Statement  of  the  case  by  Mr.  Justice  Woodss 

This  was  an  action  of  aaswmptit,  brought  by 
James  H.  Bowler  and  Isaac  H.  Merrill  agalnsl 
the  Town  of  Pana,  upon  coupons  cut  from  cet- 
tain  bonds  issued  by  the  Town,  dated  June  ^, 
1873.  The  defendant  pleaded  the  general  is- 
sue, and  the  parties  having  waived  a  junr,  sub- 
mitted the  case  to  the  court  upon  the  facts  as 
well  as  the  law.  The  court  found  the  issues  of 
fact  for  the  plaintifls,  and  rendered  judgment  fa> 
their  favor  for  $7,272.02.  This  writ  of  error  is 
brought  by  the  defendant  to  review  that  judg- 
ment. 

The  parties  made  an  agreed  statement  and 
the  court  a  sp^ial  finding  of  facts.  From  these 
and  the  pleadings  in  the  case,  the  follo'wing 
facts  appear: 

On  February  25,  1867,  an  Act  was  passed  by 
the  Illinois  Legislature  '  'To  incorporate  the  HB- 
nois  Southeastern  RaUway  Company."  Sectioos 
9  and  10  of  this  Act  declared  as  foDows: 

"Sec.  9.  Any  town,  in  any  county  under 
township  organization,  is  hfireby  authorized 

Nora.— /nterat  aftur  ntoftirCttf.  at  wftat  rate, 
note  to  Ohio  v.  Frank.  108  V.  a,  XXTI.,  GSI 
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tod  empowered  to  donate  to  said  company  any 
amount,  not  to  exceed  |80,000;  Provided,  That 
no  soch  dimation  by  any  such  town  to  said  com- 
ptny  sball  be  made,  unless  the  question  of 
making  such  donation  shall  have  been  first  sub- 
mitted to  the  legal  voters  of  such  town  at  an 
election  liereafter  to  be  provided  for;  and  Pro- 
tidtd.fwOi^iTbaX  no  donation  so  made.nor  any 
part  thereof,  nor  any  interest  accruing  thereon 
or  opon  any  part  thereof  shall  be  pud  or  be- 
came due  or  payable  to  said  company,  until 
■id  company  or  its  assigns  or  rnnployes,  shall 
bare  completed  their  said  railroad,  or  some  cer- 
tain part  of  said  road  or  its  branch,  aa  may  have 
been  agreed  upon  by  the  contracting  parties. 

Sec.  10.  No  such  election  for  the  purpose  of 
■obmitting  the  question  of  making  a  donation 
liranvsnch  town,  authorized  by  section  9  of 
tlu  Act  to  donate  to  this  company,  shall  be 
lield  until  the  directors  of  said  company  shall 
kave  filed  a  proposition  to  the  inhabitants  of 
Mid  town  with  the  county  clerk  of  the  coimty 
vboein  such  town  is  situate,  and  a  copy  of  the 
ame  with  the  clerk  of  said  town  and,  if  there 
be  a  newspaper  published  in  said  coimtv,  said 
proposition  shall  be  published  in  full  In  the 
Mioe;  wbereapon,  it  shall  be  the  duty  of  the 
dertc  of  such  town  to  poet  up  printed  or  writ- 
ten notices  of  the  time  and  place  of  holding 
SKh  election  in  at  least  ten  public  places  in  such 
town,  together  with  a  copy  of  such  proposition. 
It  least  twenty  days  before  the  day  for  holding 
neb  election;  at  which  election  the  le^  voters 
<A  such  towDshlp  sliall  vote  for  or  agamst  such 
proposition;  and  if  a  majority  of  all  the  votes 
cast  be  for  such  proposition,  the  trustees  of  such 
town  diall  so  certifv  the  same  to  the  clerk  of 
ibe  county^  court  of  the  coimty  wherein  the 
tom  is  situated,  and  such  county  clerk  shall, 
opon  application  of  the  company,  after  the 
dooation  so  voted  by  any  such  town  shall  have 
beoMne  doe  and  payable,  under  the  terms  and 
cniditionB  of  the  proposition  under  which 
Hid  election  was  rendered,  compute  and  assess 
upon  all  the  taxable  property  in  said  town  an 
amount  sufficient  to  pay  such  donation,  or  any 
part  or  installment  of  the  same  so  then  being 
doe  and  p^able;  which  taxes  so  assessed  shall 
beooOectedas  other  taxes;  and  the  taxes  so  col- 
lected shall  be  paid  to  the  treasurer  of  said  com- 
pur.  And  the  election  herein  provided  for 
AaO  be  he|d,  canvassed  and  returned  as  other 
Kgolartown  elections." 

Afterwards,  on  February  24,  1869,  another 
Act  was  passed  to  amend  the  Act  to  incorporate 
tbe  Illinois  Southeastern  Railway  Company, 
*etiaa  10  of  which  was  as  follows: 

"Sec.  10.  That  any  village,  city,  county  or 
township  organized  under  the  township  organ- 
iatUon  law,  or  any  other  law  of  this  State,aIong 
or  near  the  route  of  said  railway  or  its  branches, 
or  that  are  in  anywise  interested  therein,  may, 
in  their  corporate  capacity,  subscribe  to  the 
'tock  of  said  company,  or  render  donations  to 
Kid  ampaav  to  aid  m  constructing  and  eqtiip- 
pii^  saia  railway ;  Provided,  That  no  such  sub- 
■cnpUons  or  donations  shall  be  made  until  the 
lame  shall  be  voted  for,  as  hereinafter  provid- 
ed. That,  whenever  twenty  legal  voters  of  any 
Mch  dty,  village,  county  or  township  shall  pre- 
aett  to  tile  derk  thereof  a  written  application 
mfaeHing  that  an  election  shall  be  held  to  de- 
tennine  whether  such  village,  city,  county  or 
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township  diall  sabicribe  to  the  capital  stock 
of  said  company  or  make  a  donation  thereto,  to 
aid  in  building  or  equipping  said  railway,  stat- 
ing the  amotmt,  and  wh(Bther  to  be  subscribed 
or  donated,  and  the  rate  of  interest  and  times 
of  payment  of  the  bonds  to  be  issued  in  pay- 
ment thereof,  such  clerk  shall  receive  and  file 
such  application,  and  shall  immediately  proceed 
to  poet  written  or  printed  notices,  calling  an 
election  to  be  held  by  tbe  legal  voters  of  such 
village,  city,  county  or  townwip,  which  notice 
shall^be  posted  in  ten  of  tbe  most  public  places 
of  such  village,  city,  county  or  township,  for 
thirty  days  preceding  an  election;  and  said  no- 
tices shall  state  fullvthe  object  of  such  election, 
and  such  election  shall  be  held  and  conducted 
and  returns  thereof  made  as  in  general  elections 
provided  by  law  in  this  State,  and  as  provided 
by  the  charters  of  any  such  village  or  d^; 
Provided,  That  at  any  election  held  under  me 
provisions  of  this  Act  it  shall  not  be  necessaiT 
to  cause  a  registration  of  the  voters  of  such  vil- 
lages, cities,  counties  or  townships;  and  if  a 
majority  of  the  votes  cast  at  such  election  shall 
be  m  favor  of  such  subscription  or  donation, 
then  the  corporate  authorities  of  such  village, 
city,  county  or  township,  organized  under  uie 
township  organization  laws  of  this  State,  the 
supervisors  of  such  township  shall  subscribe  to 
the  capital  stock  of  said  comi>any  or  donate 
thereto,  as  shall  have  been  determined  at  such 
election,  the  amount  so  voted  at  such  election, 
and  shall  issue  the  bonds  with  interest  coupons 
attached  •  •  •  gaid  bonds  to  be  signed 
*  •  •  in  case  of  a  township,  by  the  super- 
visor thereof,  and  •  *  •  to  be  counter- 
signed by  the  clerk  of  said  *  *  •  townahip," 
ete. 

Afterwards  the  Springfield  and  Illinois  South- 
eastern Railway  Company,to  which  the  bonds  in 
auestion  In  this  case  were  issued,  was  created  by 
le  consolidation  of  the  Pana,  Springfield  and 
Korthwestem  Railroad  Company  and  me  Illinois 
Southeastern  Railway  Company.  The  consoli- 
dation was  authorized  by  the  charters  of  the  two 
companies.and  the  new  company  succeeded  toaO 
the  rights,  franchises  and  powers  of  the  constitu- 
ent companies.  Barter y.  Kemoehan,  108 U.S., 
562  [XXVI.,  4111.  In  pursuance  of  section  10 
of  the  said  Act  of  February  24,  1869,  a  petition 
was  presented  to  the  town  clerk  of  Fiina  Town- 
ship to  order  an  election  to  be  held  on  April  80, 
1870,  to  decide  whether  said  Township  should 
donate  to  the  Springfield  and  Illinois  South- 
eastern Railway  Company  the  sum  of  $100,000 
in  bonds  to  fall  due  m  twenty  years  or,  at  the 
option  of  the  Township,  in  five  years  from 
this  date,  with  interest  at  the  rate  of  eight  per 
cent  per  annum,  payable  semi-aimually.  On 
April  80,  1870,  an  election  was  held  in  said 
Township  in  pursuance  of  the  petition,  and  a 
notice  thereof  given  according  to  law.  Tho 
meeting  at  which  the  election  was  held  was 
called  to  order  by  the  town  clerk,  and  one  J. 
W.  Stark  was,  on  motion,  chosen  moderator  and 
was  sworn  in  by  the  town  clerk  and  presided 
over  the  election.  At  the  election  thus  held 
four  hundred  and  thirty-eight  votes  were  cast 
for  and  twenty-four  against  said  donation. 

In  the  spring,  summer  and  fall  of  the  year 
1873,  the  supervisor  and  town  clerk  of  said 
Township,  in  pursuance  of  said  election  and 
without  any  other  authority  of  law  than  said 
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electicm  and  the  charten  and  amendments 
above  refeired  to,  issued  to  the  8prin^«ld  and 
minois  Soatheastem  Railway  Company  one 
hundred  bonds  of  the  Townsliip  of  Pana,  of 
$1,000  each,  payable  and  bearing  interest  ac- 
cording to  the  rate  aforesaid.  All  the  bonds 
were  of  like  tenor  and  effect  except  as  to  their 
number.  The  following  is  a  copy  of  one  of 
them: 

"United  States  of  America. 
State  of  Dllnois,  County  of  Cliristian. 
No.  6.]  Pana  Township.  [$1,000. 

Eight  per  cent  railroad  bono.  Registered  by 
auditor  of  public  accounts.  Principal  and  in- 
terest collected  and  paid  by  the  Treasurer  of 
State  of  Illinois. 

Enow  all  men  by  these  presents,  that  the 
Township  of  Pana,  in  the  County  of  Christian, 
and  State  of  Illinois,  acknowledges  itself  in- 
debted to  the  Springfield  and  Illinois  Southeast- 
em  Railway  Company,  or  bearer,  in  the  sum  of 
one  thousand  dollars,  with  interest  from  the 
date  hereof,  at  the  rate  of  eight  per  cent  per 
annum,  payable  semi-annually  on  the  first  days 
of  January  and  July  of  each  year,  at  the  agency 
of  the  State  Treasurer  of  the  State  of  Illinois, 
in  New  York  City,  on  the  presentation  and  sur- 
render of  the  respective  interest  coupons  hereto 
attached.  The  principal  of  this  bond  shall  be 
due  and  payable  after  five  years  and  within 
twenty  years  of  the  date  hereof,  at  the  option 
of  said  Township,  at  said  agency  in  the  City  of 
New  York. 

Tliis  bond  is  one  of  a  series  amounting  to  one 
hundred  thousand  doUars.issued by  saioTown- 
ship  in  compliance  with  the  vote  of  the  legal 
voters  thereof  at  an  election  held  on  the  80th 
day  of  April,  A.  D.  1870,  under  and  by  virtue 
of  the  authority  conferred  by  an  Act  of  the 
Gteneral  Assembly  of  the  State  of  Illinois,  en- 
titled 'An  Act  to  Incorporate  the  Illinois  South- 
eastern Railway  Company,'  approved  February 
96,  1867,  and  an  Act  amendatory  thereof,  ap- 
proved February  24,  1869,  and  in  accordance 
with  the  provisions  of  an  Act  of  said  Genei^ 
Assembly,  entitled  'An  Act  to  Fund  and  Pro- 
vide for  Paying  the  Railroad  Debts  of  Counties, 
Citiea.Townships  and  Towns,'  in  force  April  16, 
1869.  And  for  the  payment  of  said  sum  of 
money  and  accruing  interest  thereon,  in  the 
manner  aforesaid,  the  faith  of  the  said  Town- 
ship of  Pana  is  hereby  irrevocably  pledged,  as 
is  also  its  property,  revenue  and  resources. 

In  testimony  whereof,  the  said  Township  of 
Pana  has  caused  these  presents  to  be  signed  by 
its  supervisor  and  countersigned  by  its  clerk, 
this  twenty-eighth  day  of  June,  A.  D.  1878. 
Grove  P.  Lavrrence,  Supervisor. 

Edwin  Sanders,  Clerk." 
At  the  time  the  bonds  and  coupons  were  is- 
sued, Orove  P.  Lawrence  was  the  supervisor  of 
said  Township  of  Pana,  and  Edwm  Sanders 
was  its  clerk,  and  their  signatures  to  the  Ixinds 
and  coupons  are  genuine. 

The  coupons  attached  to  said  bonds  were  all 
of  the  same  tenor  and  effect,  except  in  respect 
of  their  numbers.  The  following  is  a  copy  of 
the  coupon  attached  to  the  alx>ve  recited  bond: 
"  $40.  The  Township  of  Pana,  Christian 
County,  Illinois,  will  pay  the  bearer  forty  dol- 
lars on  the  first  of  January,  1883,  at  the  ^ncy 
of  her  State  Treasurer  in  the  City  of  New  York, 
4S6 
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negodsting  or  suing  Upon  said  bonds  or  the 
ooapons  Attached  to  them,  or  pretending  or  in- 
rist&g  inany  court  of  law  or  equity  or  else- 
wfaere,  in  any  manner  whatsoever,  tliat  said 
Town  was  liable  upon  said  bonds  or  coupons. 
TIk  parties  made  defendant  by  name  were 
neither  aerred  with  process  nor  voluntarily  ap- 
petured  in  the  case.    It  was  assumed  that  the 
nnknown  holders  and  owners  of  said  bonds  and 
ooapons  were  brought  in  by  publication  of  a 
notkx  to  them  under  tliat  designation  in  a  news- 
paper, according  to  the  laws  of  the  State  of  OU- 
nok    The  Circuit  Court  of  Christian  County 
(timiisaed  the  bill,  but  the  appellate  court,  upon 
appeal,  reversed  its  decree  and  directed  it  to 
glint  the  prayer  of  Uie  bill,  and  the  decree  of 
Uk  q>peUate  court  was  affirmed  by  the  Supreme 
Ooort,  to  which  the  case  was  carried  l^  thede- 
feodants.    Afterwards,  at  its  NoTemt>er  Term, 
1879,  to  wit:  on  December  17,  the  circuit  court, 
open  recdving  the  mandate  of  the  appellate 
court  and  of  the  Supreme  Court,  entered  a  de- 
cree in  ftivor  of  the  complainants,  in  accord- 
ance with  tlie  prayer  of  the  bill. 

The  coupons  offered  in  evidence  being  those 
npon  whi(m  the  suit  was  brought,  were,  at  the 
tJineof  the  trial  and  before  the  commencement 
of  the  suit,  held  and  owned  by  the  pUntifls, 
who  were  citizens  of  the  State  of  Maine. 

Snch  were  the  material  facts  of  the  case.  The 
Town  of  Pana,  plaintiff  in  error,  by  its  assign- 
ments of  error,  msisted: 

1.  That  there  was  no  authority  in  the  charter 
et  the  Springfield  and  IlUnois  Southeastern 
Raflway  Company  to  hold  an  election  and  issue 
bonds  to  the  amount  of  |IOO,000. 

8.  That  the  election  held  on  April  80, 1870, 
WM  illegal  and  void,  because  it  was  presided 
orcrbya  moderator  and  not  t)y  the  supervisor, 
wwaaor  and  collector,  as  required  of  general 
elections  by  the  law  of  the  State;  and,  there- 
fore, conferred  no  authority  upon  the  8upei> 
Tiaor  and  town  derk  to  issue  said  bonds  and 
coupons. 

1  Tliat  it  was  incumbent  on  the  plaintiffs 
below,  the  bonds  having  been  illegally  issued, 
to  prove  that  they  -weteixmaflde  holders  of  the 
coupons  for  value,  which  they  failed  to  do. 

4.  That  no  judgment  could  be  rendered  for 
the  ptointiffs  on  said  coupons  after  they  and 
the  bonds  to  which  they  belonged  had  been  de- 
dued  void  bv  the  decree  of  the  Circuit  Court 
et  Christian  County. 

5.  That,  in  any  event,  the  Judgment  was  too 
lane  \rr%5Ti.S2. 

Mr.  W.  4.  Henry,  for  plaintiff  in  error: 

Tliere  is  no  express  repeal  of  the  limitation 
contained  in  the  charter  of  thirty  thousand  dol- 
lan:  and  repeals  by  implication  are  not  fav- 
owd. 

Wood  ▼.  IT.  8.,  16  Pet.,  842;  MeCoolv.  Smith, 
1  Bkck,  470  (ee  U.  8.,  XVII.,  321);  .Boiaw*  v. 
Luue.  5  Hill,  896;  Eing  v.  Downu,  8  T.  R.  667; 
Dwar.  Stat.,  074;  Ooldtim  v.  Buck,  IS  East,  872; 
CtafOi>.  T.  Boe.f4>rSat>.,  104 U.  S.,  67»(XXVI., 
88^ 

The  election  was  irregular. 

Time  was  no  vote  of  the  people,  in  the  man- 
ner Rtraired  by  law;  there  was  no  power  con- 
ferred oy  the  dection,  and  it  was  a  nullity. 

FupU  V.  Santa  Anna,  67  111.,  57;  People  v. 
Laauta,  07  IH.,  66;  Lippineott  v.  Pana,  02 
IlL,a8. 
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The  law,  as  settled  in  these  cases,  became 
and  was  the  law  of  the  bonds,  and  is  conclusive 
of  the  question  tliat  the  election  conferred  no 
authority  whatever  upon  the  supervisor  and 
town  clerk  to  malce  a  donation  and  issue  ti^ 
bonds. 

Schuyler  Go.  v.  Peo/pU,  26  lU.,  181;  Clark  v. 
Supernton,  27  HI.,  806;  Pbree  v.  Baiavia,  61 
ni.,99. 

Mr.  Oeorg^  A.  Sanders,  for  defendants 
in  error: 

This  court  has  frequently  affirmed  the  power 
to  issue  these  bonds. 

HarUry.  Kemoehan,  108  U.  S.,  662 (XXVI., 
411);»wM»»v.  Neediei,  108U.  S., 648 (XXVI., 
451). 

If  there  is  anv  force  in  the  arguments  of 
counsel  for  the  plaintiff  in  error  in  reference  to 
the  election,  it  cannot  defeat  these  bonds,  and 
is  at  best  only  an  irregularity,  as  the  people 
were  in  no  way  injured  thereby,  nor  do  they 
clahn  that  there  was  any  fraud  connected  there- 
with. It  was,  in  any  view  that  may  be  takm, 
a  substantial  compliance  with  the  statute. 

E.lAneolnv.Da/i)enport,MV.  S., 801  (XXIV., 
882);  Qmrs.  v.  January ,  94  U.  8.,  205(XXrV., 
Ill),  and  cases  dted;  E.  Oakland  v.  Skinntr, 
94  U.  8.,  268  (XXIV.,  126);  iftajy  Ob.  v.  Me- 
(Hay,  96  U.  8.,  619  (XXTV.,  894);  Ttnm  v. 
Strong,  96  U.  8.,  271  (XXTV.,  816);  Bay  Co.  v. 
Vanggele,  96  U.  S.,  675  (XXIV.,  800);  0>.  of 
Sae.  v.  Oromwea,  96  U.  8.,  61  (XXIV.,  681); 
San  Antonio  v.  Mehaffy,  96  U.  S.,  818  (XXIV., 
817);  Prettyman  v.  TaxeweU  Co.,  19  111.,  406; 
Johruon  v.  Sta/rk  Co.,  24  111.,  90. 

This  court  has  passed  upon  the  identical  laws 
involved  in  the  Lmpineatt  v.  Pana  case,  M  Ul., 
26,  in  HarU/r  v.  Kimoehan  (fupra),  Bonham  v. 
Needte»(»upra),  and  LouineiUe  v.  Sav.  Bank,  104 
V.  8.,  469  (XXVI.,  775). 

The  Town  having  voted  the  bonds,  the  offi- 
cers having  issued  tnem,  the  state  auditor  hav- 
ing registoed  them  as  sworn  statements  that 
conditions  precedent,  made  bv  the  supervisor, 
had  been  complied  with,  and  me  Town  having 
regularly  paid  the  interest  for  three  years  with- 
out complafait,  it  is  estopped  from  denying  their 
validity. 

Superritori  v.  Sohenek,  6  Wail.,  772  (72  U. 
S.,  XVIII.,  666);  Barter  V.  Kemoehan  (rupra); 
Bonham  v.  HeedUi  (mora);  Buehanan  v.  Liienr 
field,  102  U.  8..  278  (XXVI..  188);  Pendleton 
Co.  V.  Amy,  18  Wall.,  806  fflO  U.  8.,  XX..  680); 
Knox  Co.  V.  AepinwM,  21  How., 680  (62 U.  8., 
XVI.,  208). 

Mr.  JueUee  Woods  delivered  the  opinion  of 
the  court: 

The  people  of  the  Township  of  Pana  voted 
almost  unanimously  for  the  donation,  to  pay 
which  the  bonds  in  this  case  were  issued.  Tliere 
is  no  pretense  of  any  fraud  in  their  issue.  It  is 
not  disputed  that  the  railroad  company  com- 
plied on  its  part  with  all  the  conditions  upon 
wliich  the  bonds  were  to  lie  issued  to  it,  or  that 
the  Township  has  received  all  it  bargained  for 
in  consideration  of  the  issue  of  the  bonds.  The 
bonds  were  registered  in  the  office  of  the  au- 
ditor of  public  accounts,  where  no  bonds  could 
be  registered  according  to  law,  unless  the  elec- 
tion authorizing  the  donation  for  which  the 
bonds  were  issued  had  been  held  in  pursuance 
of  the  statute,  and  the  sworn  certificate  of  the 
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superriaor  of  the  township  to  that  effect  had 
been  filed  -with  the  auditor.  The  Townaltip  has 
paid  the  interest  on  the  bonds  for  three  years. 
Under  these  circumstances,  if  the  bonds  and 
coupons  are  in  the  hands  of  bona  fide  holders 
for  value,  the  defenses  through  which  the 
Township  can  escape  liability  tml  be  reduced 
to  narrow  limits. 

The  charter  of  the  Illinois  Southeastern  Rail- 
way Company  declared  that  any  town  in  any 
county  under  township  organization  might  do- 
nate to  said  company  any  amount  not  to  exceed 
$80,000.  The  question  is  raised  by  the  first  as- 
dgnment  of  error,  whether  this  limit  was  re- 
moved by  the  amendatory  Act  of  February  24, 
1869.  We  think  it  was. 

Section  10  of  the  Act  last  named  is  an  entire 
revision  of  sections  9  and  10  of  the  original 
charter  of  the  company.  The  original  charter 
authorized  townships  only  to  make  donations 
to  the  railroad  company,  and  it  required  that 
the  railroad,  or  some  part  of  it  or  its  branches, 
should  be  completed  before  the  donation  was 
paid.  It  did  not  authorize  the  issue  of  bonds 
to  pay  the  donations,  but  required  the  assess- 
ment and  collection  of  a  tax  upon  all  the  taxa- 
ble property  of  the  Town  for  uiat  purpose. 

The  amendatory  Act  authorized  not  only 
townships,  but  also,  villages,  cities  and  coun- 
ties along  the  route  of  the  railroad  to  make 
donations  to  the  company.  It  prescribed  an  en- 
tirely different  condition  precraent  to  the  mak- 
ing of  a  donation,  and  required  the  issue  of 
bonds  to  pay  the  donation  when  made,  and  it 
did  not  require  the  completion  of  the  railroad  or 
anv  part  of  it,  before  the  bonds  were  issued.  It 
did  not  limit  the  amount  which  might  be  do- 
nated to  $80,000,  but  declared  that  if  a  major- 
ity of  the  votes  cast  at  the  election  provided  for 
by  the  Act,  should  be  in  favor  of  donation,  the 
corporate  authorities  of  the  villam,  dty,  county 
"ght  De,  should  do- 


or township,  as  the  case  might 
nate  to  the  company  the  amount  so  voted  at 
said  election,  and  issue  bonds  in  payment  there- 
of. It  thus  appears  that  the  section,  10  of  the 
amendatory  Act,  covered  the  entire  subject  em- 
braced bv  sections  9  and  10  of  the  original  Act. 
It  related  to  the  same  railroad  company;  it  pre- 
scribed different  methods  of  procedure  in  ref- 
erence to  the  same  subject,  and  embraced  en- 
tirely new  provisions,  thus  plainly  showing  tliat 
it  was  intended  as  a  substitute,  pro  tanto,  for 
the  original  Act.  Section  10  of  the  amendatory 
Act,  therefore,  operated  as  a  repeal,  by  implica- 
tion, of  sections  9  and  10  of  the  original  Act, 
and  removed  the  restriction  limiting  to  $80,000 
the  amount  which  could  be  donated  by  a  town- 
shipto  the  railroad  company.  U.  8.  t.  Tynan, 
11  Wall.,  88  [78  U.  8.,  XX.,  158];  Emdenon'i 
Tobacco,  Id.,  662  [78  U.  8.,  XX..  285];  Mar- 
dock  V.  Mempkit,  20  WaU..  690  [87  V.  S., 
XXII.,  429];  King  y.  ComOl  [atUe,  60],  de- 
cided at  the  present  Term. 

The  next  question  raised  by  the  assignments 
of  error  relates  to  the  power  of  the  Township  of 
Pans,  under  the  circumstances  of  this  case,  to 
issue  the  bonds  in  question.  This  court  has 
decided  in  the  case  of  Harter\.  Eemochan,  108 
U.  8.,  662  [XXVI.,  411],  that  bonds  issued  by 
the  Township  of  Harter,  dated  April  1, 1880, 
signed  by  the  supervisor  and  countersigned  by 
the  clerk  of  the  township,  reciting  tlult  they 
were  issued  in  pursuance  of  the  Acts  of  Febru- 
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tundiin  a  suit  brought  by  a  bona  fide  holder. 

Onr attention  hasoeen called  to  the  decision 
of  the  Supreme  Court  of  Illinois  in  the  case 
boetofoie  mentioned  and  reported  as  Lippin- 
utt  r.  Pana,  in  03  111. ,  24,  in  which  it  was  held 
that  ttie  election  relied  on  in  this  case  as  the  au- 
thority for  the  issue  of  the  bonds  was  absolute- 
Ir  Toid,  and  the  issue  of  the  bonds  was,  there- 
fore, without  authoriU^  Our  attention  is  also 
called  to  the  cases  of  People  v.  Santa  Anna,  67 
HL,  57,  and  People  t.  Laenna,  Id.,  65,  where 
didlar  elections  under  a  like  statute  were  held 
rdd.  These  last  two  cases  were  decided  before 
the  bonds  in  this  case  were  issued.  They  were, 
however,  suits  brought  to  restrain  the  issue  of 
hoods  by  the  township  officers,  on  account  of 
the  irregularities  in  the  election.  The  rights 
of  iona  fide  holders  could  not,  therefore,  arise, 
•ad  were  not  passed  on  in  those  cases.  But  in 
flu  case  first  mentioned,  the  bonds  had  been  is- 
ioed,  and  were  presumptively  in  the  hands  of 
bona  fide  holders.  Nevertlieless,  the  Supreme 
Court  of  Illinois  held  the  bonds  to  be  void  in 
wtweesoever  hands  they  might  be. 

It  is  insiated  that  this  court  is  bound  to  follow 
this  decision  of  the  Supreme  Court  of  Ulinoia, 
lad  hold  the  bonds  in  question  void.  We  do 
not  10  understand  our  duty.  Where  the  con- 
Mnction  of  a  State  Constitution  or  law  has  be- 
come settled  br  the  deciaioa  of  the  state  courts, 
tlie  courts  of  the  United  States  will,  as  a  gener- 
al rule,  accept  it  as  evidence  of  what  the  local 
law  is.  Thus,  we  may  be  required  to  yield 
uainst  oar  own  Judgment  to  the  proposition 
mat,  under  the  charter  of  the  railway  company, 
the  election  in  this  case,  which  was  held  tmder 
the  saperviai6n  of  a  moderator  chosen  by  tlie 
Sectors  present,  was  irregular  and,  therefore, 
Toid.  Kit  we  are  not  bound  to  accept  the  in- 
fenoce  drawn  by  the  Supreme  Court  of  Illinois, 
that  in  consequence  of  such  irregularity  in  the 
election,  the  bonds  issued  in  pursuance  of  it  by 
the  officers  of  the  township,  which  recite  on 
their  face  that  the  election  was  held  in  accord- 
•ace  with  the  statute,  are  void  in  the  hands  of 
Una  fide  holders.  This  latter  proposition  is  one 
which  faQs  among  the  general  principles  and 
doctrines  of  commercial  jurisprudence,  upon 
wlucfa  it  is  our  duty  to  form  an  independent 
j<idgment,  and  in  respect  of  which  we  ore  un- 
der no  obligation  to  follow  implicitly  the  con- 
doBons  of  any  other  court,  however  learned  or 
aUe  itmay  be.  Sicift  v.  l)/eon.  16  Pet.,  1;  Mut- 
mB  r.  Soutliard,  12  How.,  139;  Wateon  v.  Tarp- 
'•,18How.,617r59U.  S.,  XV.,  5091;  Bubv. 
muecMne.  8  Walt,  575  [75  U.  8.,  XIX.,  4901; 
AfW  T.  Ibbb,  18  Wall.,  646  [85  U.  S.,  XXT 
Wfl;  Ottte»v.Sa»>*,  100U.8.,239[XXV.,580 
a.R.Oo.Y.  Bank,  103  U.  8.,  14  [XXVL,  61 
See,  also,  Bwrgett  v.  Seligman  [ante,S59],  decii 
ed  atthe  present  Term,  where  the  question,  how 
far  the  coarts  of  the  United  States  are  bound  by 
tile  decisions  of  the  state  courts,  is  carefully  re- 
examined, and  the  rule  on  Uie  subject  stated 
«Wi  precision. 

We  cannot  follow  the  decision  of  the  Su- 
pwae  Court  of  Illinois  in  Lippineott  v.  Pana, 
iiMfv,pra,'wlthout  overruling  a  uniform  current 
of  the  deciaions  of  this  court,  beginning  with  the 
«•■  of  Knox  Com.  Atpinwail,  in  21  How.,  539 
W  U.  8.,  XVI.,  2081,  and  continuing  down  to 
VM  neaeot  time.  The  righto  of  the  bona  fide 
holder  of  negotiable  municipal  bonds,  as  we 
See  17  Otto. 
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have  stated  them  in  this  opinion^  are  too  firmly 
settled  by  the  decisions  of  this  court  to  be 
shaken. 

Our  -conduaion  is,  therefore,  that  the  bonds 
In  question  in  this  case  are  valid  in  the  hands 
of  a  bona  fide  holder,  notwithstanding  the  irreg- 
ularity in  the  conduct  of  the  election  by  \yhica 
they  were  claimed  to  be  authorized. 

The  next  question  presented  by  the  assign- 
ments of  error  is:  does  the  irregularity  in  the 
conduct  of  the  election  throw  on  the  plaindfls 
the  burden  of  proving  that  they  are  holders  for 
value? 

It  is  a  general  rule  that  when  the  holder  of  a 
negotiable  instrument,  regular  on  its  face  and 
payable  to  bearer,  produces  it  in  a  suit  to  re- 
cover ito  contents,  and  the  same  has  been  re- 
ceived in  evidence,  there  is  a  prima  facie  pre- 
sumption that  he  became  the  nolder  of  it,  for 
value  at  its  date,  in  the  usual  course  of  bud- 
ness.  Murray  v.  Lardner,  2  WalL,  110  [69  U. 
S.,  XVII.,  8671;  Bankv.  Neal,  22  How., 96 [68 
U.  S.,  XVI.,  8281;  CoUin*  v.  OilbeH,  94  U.  S., 
753  [XXIV.,  170T;  Brown  v.  Afford,  95  U.S., 
474  [XXIV.,  608J.  And  municipal  bonds  pay- 
able to  bearer,  are  subject  to  the  same  rules  as 
other  negotiable  paper.  OromieeU  v.  8ae  Co., 
96  U.S.,  51  [XXrV.,681]. 

But  the  plaintiff  in  error  insisto  that  this  case 
falls  within  an  exception  to  that  rule,  and  cites 
to  sustain  his  position  the  cases  of  Smith  v.  Sae 
Co.,  11  Wall.,  189  [78  U.  8.,  XX.,  m],  and 
Steicartv.  Lantina,  104 U.S.,  505  [XXVI:,886]. 
The  exception  relied  on  by  plaintiff  in  error  is 
well  settled,  and  is  this:  if ,  in  a  suit  brought 
by  the  indorsee  or  transferee  of  a  negotiable  in- 
strument, the  maker  or  acceptor  or  any  partv 
who  is  primarily  bound  by  the  original  consid- 
eration, proves  that  there  was  fraud  or  illegal- 
ity in  the  inception  of  the  instrument,  the  bur- 
den of  proof  is  thrown  on  the  plaintiff  to  show 
that  he  is  a  holder  for  value.  Smith  v.  Sae  Co. 
and  Stetoart  v.  Lantina,  ubi  tupra;  Comri.  v. 
Clark,  94  U.  S.,  285  [XXTV.,  621;  CoUin*  v. 
Gilbert,  \»uprd\;  Fitch  v.  Jonet,  5  El.  &  B.,  288; 
Smith  V.  Brane,  16  Ad.  &  E.  (N.  8.),  244;  HcM 
V.  Featherstone,  8  Hurl.  &  N.,  284;  BaOey  v. 
Bidwell,  13  Mees.  &  W.,  78;  Vatliiry.  Zane,  6 
Gratt.,  246;  Hutchinson  v.  Boggi,  28  Pa.,  294; 
Pernn  v.  Noyei,  89  Me.,  884;  Cottle  v.  Cleatet, 
70  Me.,  256;  Sittermam  v.  Field,  9  Gray,  881; 
WoodlivUf.Hohne»,\Q3ohm..  281;  Thompson 
V.  Armttrong,  85  Ala.,  434;  Earbiaon  v.  Bank, 
28Ind.,  188;  Fuller  v.  Hutching*,  10  Cal.,  526; 
Iiedington\.Woodt,^Cal.,4fM;  Conleyv.Win- 
sor,  41  Mich.,253;  Sloan  v.  Union  Banking  Co., 
67  Pa.,  470;  Hamc  v.  Kartvar,  5  Binn.,  468; 
VaUett  V.  Parker,  6  Wend.,  615;  Munroe  v. 
C(»per,  5  Pick.,  412;  IDan.  Neg.  Inst.,  8ded., 
sec.  815. 

In  most  of  the  cases  above  cited  the  defense 
relied  on  was  fraud  in  the  inception  of  the  in- 
strument.  Thus,  in  the  case  of  Smith  v.  Sac  Co. 
[supra],  the  report  shows  that  the  bonds  were 
usued  to  a  contractor  to  pay  for  the  building  of 
a  court-house;  that  the  County  Judge  who  ex- 
ecuted and  delivered  the  bonds  was  bribed  to 
do  so;  and  that  the  court-house  never  was  built. 

In  the  case  of  Steuiart  v.  Lanting  [tupra],  the 
County  Judge,  assuming  to  act  under  authority 
of  a  law  of  me  State,  rendered  a  judgment  ap- 
pointing commissioners  to  execute  bonds  of  the 
Town  of  Lansliig.  This  judgment  was  carried 
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by  certiorari  to  the  Supreme  Court  and  there  re- 
versed. The  County  Judge,  the  commiasioners, 
and  the  raiboad  company  to  which  the  bonds 
were  ordered  to  be  issued,  all  had  notice  of  the 
writ  of  certiorari  and  of  the  subsequent  pro- 
ceedings under  it.  Before  the  judgment  oi  re- 
versal, however,  the  commissioners,  notwith- 
standing the  pendency  of  the  writ  of  e#rtto«in, 
issued  the  bonds  in  suit  in  the  case,  taking  from 
the  railroad  company  an  obligation  for  thSr  per- 
sonal indemnity.  This  court  held  that,  as  be- 
tween tiie  railroad  company  and  the  town,  the 
judgment  of  reversal  was  equivalent  to  a  re- 
fusiu  by  the  County  Judge  to  make  the  original 
order,  and  invalidated  the  bonds. 

There  is  no  pretense  of  any  fraud  in  the  in- 
ception of  the  bonds  in  question  in  this  case.  It 
is  not  denied  that  they  were  issued  in  good 
faith  and  for  a  valuable  consideration.  The 
question,  then,  is:  was  the  irregularity  in  the 
conduct  of  the  election  such  an  illerality  as 
throws  on  the  plaintiff  the  burden  to  show  that 
he  paid  value  for  the  coujxjns?  We  are  cleairly 
of  opinion  that  it  is  not. 

It  will  appear,  from  an  examination  of  the 
cases  above  cited,  in  which  the  defense  was  il- 
legality in  the  inception  of  the  instrument,  that 
the  illegality  which  shifts  the  burden  of  proof 
on  the  holder  to  prove  that  he  paid  value,  must 
be  something  which  relates  to  the  consideration 
of  the  paper  sued  on.  It  must  appear  that  the 
consideration  arose  out  of  a  transaction  contrary 
to  law,  or  against  public  policy.  Thus,  in  the 
case  of  Sittermaru  v.  Fietd,  9  Gray,  833,  the  il- 
legality which  the  court  held  threw  the  burden 
on  the  plaintiff  of  proving  that  he  gave  value 
for  the  notes  sued  on,  was  the  fact  alleged  by 
the  defendant  that  they  were  given  in  payment 
for  intoxicating  liquors  sold  by  the  payees  of 
the  notes  to  the  defendant  in  violation  of  law. 
Precisely  the  same  illegality  was  fheld  in  the 
case  of  OoOle  v.  Cleatet,  70  >Ie.,  256,  to  throw 
upon  the  plaintiff,  who  was  indorsee,  the  bur- 
den of  showing  that  he  paid  value  for  the  note. 

So  in  FuUer  v.  HutdUngi,  10  Cal.,  526,  the 
paper  sued  on  was  given  for  losses  at  a  public 
banking  game  callS ' '  faro."  (tuning  was  pro- 
hibited by  statute.  It  was  declared  by  the  laws 
of  California  to  be  a  felony  in  the  keeper  of  the 
game,  and  a  misdemeanor  in  the  player.  In 
uiis  case,  the  court  held  that  the  illegal  consid- 
eration being  admitted,  it  devolved  upon  the 
plaintiff  to  show  that  he  took  the  paper  without 
notice  and  for  value. 

In  the  case  of  Bailey  v.  BidtoeU,  13  Mees.  & 
W.,  73,  it  wasalleged,  as  matter  of  defense,  that 
the  consideration  for  the  note  sued  on  was  an 
agreement  that  the  payee  should  not  oppose  a 
petition  in  bankruptcy  filed  by  the  defendant, 
the  maker  of  the  note,  and  that  the  note  was  in- 
dorsed to  the  plaintiff  without  value.  The  court, 
by  Baron  Parke,  held  the  rule  to  be  that  if  the 
note  was  proven  to  have  been  obtained  by  fraud 
or  affected  by  illegality,  that  afforded  a  pre- 
sumption that  the  person  who  had  been  guilty 
of  the  illegality  would  dispose  of  it,  and  place 
it  in  the  bands  of  another  person  to  sue  on  it, 
and  that  nch  proof  caste  upon  the  plaintiff  the 
burden  of  showing  that  he  was  a  botM  fide  in- 
dorsee for  value. 

In  Fiteh  v.  Jonet,  5  El.  &  Bl.,  288,  the  note 
which  was  sued  on  by  an  Indorsee  was  given 
for  a  wager  on  the  hop  duty.    This,  the  court 


said,  was  not  within  the  Statute  of  Anne  or  any 
other  statutes  which  prohibit  wagers.  There 
was  no  penalty  imposed  for  such  a  wi^r  wd, 
therefore,  as  between  the  maker  and  payee, 
there  was  no  illegality  or  violation  of  law,  but 
it  was  a  mere  nudwm  paetum.  And  the  court 
held  that  the  defendant  was  bound  to  prove  his 
plea  by  showing  that  the  plaintiff  did  not  give 
value  for  the  note. 

The  authorities  illustrate  the  rule  and  show 
that  it  does  not  apply  to  this  case.  There  was 
no  illegality  whatever  in  the  consideration  of 
the  bonds  u  question  in  this  suit.  The  merei^ 
regularity  in  the  conduct  of  the  election  was 
not  such  an  illegality  as  is  contemplated  by  the 
rule,  and  does  not  deprive  the  holder  of  the  cou- 
pons of  the  presumption  that  he  acquired  them 
for  value. 

The  next  contention  of  the  plaintiff  in  error 
is,  that  the  decree  of  the  Circuit  Court  of  Chris- 
tian Coimty,  Illinois,  by  which  the  bonds  in 
question  were  declared  void,  is  binding  on  the 
plaintiffs  in  this  case,  and  is  a  bar  to  the  action 
upon  the  coupons  sued  on. 

The  plaintiffs  in- this  case  are  citizens  of  Uie 
State  of  Maine.  It  19  sought  to  bind  them  by 
a  decree  rendered  in  a  proceeding  purely  in 
personam  in  a  case  in  which  they  were  not  named 
as  parties,  when  there  was  no  personal  service 
upon  or  appearance  by  them,  and  when  the  only 
pretense  oi  notice  to  them  of  the  pendency  of 
the  suit  was  a  publication  addressea  to  the  "Un- 
Imown  holders  and  owners  of  bonds  issoed  by 
the  Town  of  Pana." 

It  is  contended  that,  under  the  Statutes  of  D- 
linois,  parties  may  be  Uius  brought  in  and  a  val- 
id personal  decree  rendered  againstthem.  Wbat- 
ever  may  be  the  effect  of  such  a  decree  npon 
citizens  of  the  State  of  Illinois,  this  court  ua> 
held  that,  as  to  non-residente,  it  is  absolutdy 
void.  Cooper  v.  BeynolcU,  10  Wall.,  808  fTZU. 
S.,  XIX.,  931];  Pennoyer  v.  Jf«r,  96U.  8.,  714 
XXIV.,565];.BTOO%nv.  Jjw.  Co.,  96U.  S.,8TO 
XXV.,  418J;  Empire  v.  Darlington,  101 U.  8., 
)2IXXV.,879J. 

In  a  case  decided  at  the  present  Term  it  was 
declared  by  this  court,  speaking  by  Mr.  JiuUee 
Field,  that  "The  Courts  of  the  United  Statea 
only  regard  judgments  of  the  state  courts  estab- 
lishing personal  demands  as  having  validity  or 
importing  verity  when  they  have  been  rendered 
upon  personal  citation  of  the  party  or  upon  his 
voluntary  appearance."  St.  (flair  v.  Coz  [antt, 
222]. 

These  authorities  settle  the  rule  which  is  oon- 
clusive  of  this  question.  It  would  be  a  re{m)SM:fa 
to  jurisprudence,  if  the  rights  of  citizens  of 
Maine  to  recover  the  contents  of  a  chose  in  ac- 
tion, held  and  owned  by  them,  could  be  cut  off 
by  a  suit  in  Illinois  to  wnich  they  were  not  made 
parties  by  name,  and  in  which  there  was  no  per- 
sonal service  or  appearance. 

It  is  iosisted  by  counsel  for  plaintiff  in  etrtx 
that  the  decree  of  the  appellate  court  recites  the 
fact  that  the  persons  made  defendants  under  the 
designation  of  "The  unknown  holders  and  own- 
ers of  bonds  and  coupons  of  the  Town  of  Pana,'* 
which  includes  Uie  defendants  in  error,  ap- 
peared in  that  court,  and  that  they  are,  tom- 
lore,  concluded  by  &e  decree  in  the  case. 

There  is  no  pretense  that  there  was  any  ap- 
pearance in  fact  of  the  parties  referred  ta  It  as 
sought  to  conclude  them  by  a  loose  expreaioti 
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in  the  decree,  wbich,  in  our  opinion,  was  clearly 
not  intended  to  recite  their  appearance,  and  is 
not  fairly  open  to  stich  a  constniction. 

Lastly,  it  is  assigned  for  error  that,  in  com- 
puting the  amovmt  due  upon  the  coupons  de- 
acribed  in  the  declaration,  the  court  allowed 
•even  per  cent  interest,  the  legal  rate  in  New 
TotiL,  where  the  coupons  were  parable,  instead 
of  six  per  cent,  the  legal  rate  in  Illinois,  where 
they  were  made.  There  was  no  error  in  this. 
Tbe  coupons,  after  their  maturity,  bore  interest 
at  the  rate  fixed  by  the  law  of  the  place  where 
they  were  payabla  Otlpcke  v.  Dvbuque,  1  Wall. , 
175  [68  U.  8. ,  XVn. ,  520].  What  we  haw  said 
tnert  all  the  amgnments  of  error.  We  find  no 
mrar  in  the  record.  The  judgment  <if  the  Circuit 
matt,  therefore,  be  affirmed. 

die  copy.    "Feet: 

James  H.  HcEenney,  Clerk,  Sup.  Court,  V.  8. 

Oted-Ul  U.  8.,  M. 


INHABITANTS  OP  THE  TOWNSHIP  OF 
MOm'CLAIR.  In  the  Comrnr  of  Esbbz, 
N.  J.,  Ptfs.  in  Err., 
e. 
THOMAS  RAM8DELL. 
(See  S.  a.  17  Otto,  U7-16L) 
TWn  Umdt — jy#ui  Jeney  Corutitution — ttatute, 
eontHtutioTuUify  of—hMer  in  good  faith. 

*L  The  Buthortty  of  Montololr  Township,  Basez 
000017,  Hew  Jeisey ,  to  Issue  bonds  to  be  ezonanged 
farbandB  of  tbe  Montolalr  Bailway  Company,  sus- 


1  Tbe  Conatttntion  at  New  Jersey  provldee :  "  To 
■TDld  improper  inllueiioea  which  may  result  from 
iBtamlzmir  in  one  and  the  same  Aotsuoh  things  as 
imn  no  proper  relation  to  each  other,  every  law 
■liaU  emtiraoe  tnit  one  object,  and  that  shall  be  ez- 
ptCHed  in  the  title ; "  held,  that  this  provision  does 
Botraquire  that  the  title  of  an  Act  shall  embody  a 
dMaOed  statement,  nor  be  an  index  or  abstract,  of 
tlioonteata ;  nor  does  it  prevent  tbe  unitlngr  in  the 
■me  Act  of  any  number  of  provisions  havuff  one 
(eneral  object  nUrlyindioateid  by  its  title ;  and  that 
the  powers,  however  varied  and  extended,  whioh  a 
new  township  may  ezerdse,  constitute  but  one  ob- 
ject which  is  fairly  expressed  by  a  title  showing 
DotblnK  more  than  the  leKlslatlve  purpose  to  estab- 
UA  mdi  towndilp.  The  objections  should  be  nave, 
lad  tbe  conflict  between  the  statute  and  the  OonsU- 
totioo  palpaMe,  before  the  Judidary  should  disre- 
n>d  a  wgnlaUTe  enaotment  upon  uie  sole  ground 
nat  it  embraced  more  than  one  object,  or  if  but 
me  ot^ot,  tliat  it  is  not  suiBciently  expressed  by 

t.  The  holder  of  a  negotiable  security  is  presumed 
to  have  acquired  it  in  good  faith  and  for  value.  But 
if,  ja  a  salt  upon  it,  the  defense  be  such  as  to  re- 
inire  ptaintUi  to  show  that  value  was  paid,  it  is  not, 

leTefy  case,  essential  to  prove  that  he  paid  value; 
for  if  any  intermediate  holder  between  him  and  the 
deCsodant  gave  value,  such  intervening  oonsideia- 
tkra  will  sustain  his  title. 

[No.  147.] 
ArgtuiJan.  9,  10, 1883.  Decided  Mar.  5,  1883. 

FERROB  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  New  Jersey. 

This  action  was  brought  in  the  court  below, 
br  the  defendant  in  error,  to  recover  the  amount 
a&eged  to  be  due  on  certain  bonds  and  interest 
coupons  issued  by  the  Township  of  Montclair 
in  «d  of  a  certain  railroad  company. 

The  trial  resulted  in  a  verdict  and  judgment 
ia  favor  of  tbe  plainlifl  for  $21,S06.&,  where- 

*Head  notes  by  If r.  JutUu  Haht.ait. 
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upon  the  defendant  sued  out  this  writ  of  error. 
The  facts  appear  in  the 

Statement  of  the  case  by  Mr.  Jiutiee  Harlan: 
The  judgment  below  was  In  accordance  with 
the  verdict  in  an  action  brought  by  the  defend- 
ant in  error  on  certain  bonds,  payable  to  Samuel 
Holmes  or  bearer,  and  coupons  thereof  payable 
to  the  holder,  all  dated  March  17,  1870,  and  al- 
leged to  have  been  issued  by  the  Township  of 
Montclair,  Essex  County,  New  Jersey.  They 
are  negotiable  in  form  and  purport  to  have  been 
executed  in  pursuance  of  an  Act  approved  April 
9,  1868,  entitled  "An  Act  toAuUiorize  Certain 
Townships,  Towns  and  Cities  to  Issue  Bonds, 
and  to  Take  the  Bonds  of  the  Montclair  Railway 
Company,"  a  corporation  created  with  author- 
itv  to  construct  a  railway  from  the  Village  of 
Montclair  to  the  Hudson  River  at  Pavonfa  or 
Hoboken  ferries,  or  between  those  points.  On 
the  margin  of  each  bond  is  the  certificate  of  the 
county  clerk  of  Essex  County  that  it  is  regis- 
tered m  his  office. 

The  1st  section  of  the  foregoing  Act,  which 
was  declared  to  be  a  public  Act  to  take  effect 
immediately  upon  its  passage,  provides : 

"  Sec.  1.  That,  on  the  application  in  writing 
of  twelve  or  more  freeholders,  residents  of  any 
towndiip,  town  or  city  along  the  route  of  the 
Montclair  Railway  Company,  or  at  the  termi- 
nus thereof,  except  tlie  Tovmihip  of  Bloomfidd, 
in  the  County  of  Essex,  which  totewtip  it  hereby 
aeeeptedfrom  the  operation  of  all  theproritiont  of 
thii  Act,  it  shall  be  the  duty  of  tbe  Judge  of  the 
Circuit  Court  of  the  coimty  wherein  such  free- 
holders shall  reside,  within  ten  days  after  re- 
ceiving such  application,  to  appoint  imder  his 
hand  and  seal  not  more  than  three  freeholders, 
residents  of  such  township,  town  or  city,  to  be 
commissioners  thereof,  to  cany  into  effect  the 
purposes  and  provisions  of  this  Act ;  said  com- 
missioners shall  hold  their  offices  respectively 
for  the  term  of  five  years,  and  until  others  shall 
have  been  appointed." 
The  2d  and  8d  sections  are  as  follows  : 
"  Sec.  2.  That  it  shall  be  lawful  for  said  com- 
missioners to  borrow,  on  the  faith  and  credit  of 
their  respective  townships,  towns  or  cities,  such 
sums  of  money,  not  exceeding  twenty  per  cen- 
tum of  the  valuation  of  the  real  estate  and 
landed  property  of  such  township,  town  or  city, 
to  be  ascertained  by  the  assessment  rolls  thereof, 
respectively,  for  the  year  1867,  for  a  term  not 
exceeding  twenty-five  years,  at  the  rate  of  inter- 
est not  exceeding  seven  per  centum  per  annum, 
payable  semi-annually,  and  to  execute  bonds 
therefor,  under  their  hands  and  seals  respect- 
ively. The  bonds  so  to  be  executed  may  be  in 
such  sums,  and  payable  at  such  times  and 
places,  as  the  said  commissioners  and  their  suc- 
cessors, may  deem  expedient ;  but  no  such  debt 
shall  be  contracted  ofbonds  issued  by  said  com- 
missioners of  or  for  either  of  said  townships, 
towns  or  cities,  until  the  written  consent  of  the 
persons  owning  or  representing  as  agent  or  pres- 
ident at  least  two  thirds  of  the  real  estate  and 
landed  property  of  such  township,  town  or  city, 
borne  on  the  last  assessment  roll  thereof ,  at  the 
valuation  thereon  appearing,  shall  have  been 
obtained. 

Such  consent  shall  state  the  amount  of  money 
authorized  to  be  raised  in  such  township,  town 
or  city,  and  that  the  same  ia  to  be  invested  in  the 
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bonds  of  said  railway  company,  and  the  signa-  vidoiu  of  which  an 

tares  shall  be  proved  by  one  or  more  of  said  "AaAcitoSetOfffi 

commissionerB.  The  fact  that  the  persons  si^-  feld,  in  the  Coun^ 

inK  sudi  consent  own  or  represent,  as  aforesaid,  to  be  Called  the  Tot 

at  least  two  thirds  of  the  taxable  real  and  landed  1st  section  defines 

property  of  such  township,  town  or  city  shall  be  Town8hip,and  the  i 

proved  by  the  affidavit  of  the  assessor  of  such  a  body  politic  and  ( 

township,  town  or  city,  indorsed  upon  or  an-  of  "Tht  Inluibitatu 

nexed  to  such  written  consent,  and  ue  assessor  ekUr,"  with  all  the 

of  such  township,  town  or  city  is  hereby  re-  and  advantages,  aa 

qtiired  to  perform  such  service.    Such  consent  tions,  government 

and  affidavit  shall  be  filed  in  the  office  of  the  inhabitants  of  theo 

clerk  of  the  county  in  which  such  township,  tv  of  Essex  are  or  i 

town  or  citv  is  situated,  and  a  certified  copy  the  laws  of  the  Sta 

thereof  in  tne  office  of  the  clerk  of  such  town-  TheSd  section,  a 

ship,  town  or  city,  and  the  same,  or  a  certified  place  at  which  the 

copy  thereof,  ahaill  be  evidence  of  the  facts  clair  should  be  hel< 

therein  contained,  and  shall  be  received  as  evi-  should  be  bv  ballo 

dence  in  any  court  of  this  State  and  before  any  by  law,  declares: 

judge  or  justice  thereof.  "  That  all  the  p 

Sec.  S.  And  be  it  enacted,  That  the  said  com-  an  Act  entitled  '  i 

miasioners  authorized  by  this  Act  may,  in  their  habitants  of  the 

discretion,  dispose  of  such  bonds  or  any  part  State  to  Vote  by 

thereof,   to  such  persons  or  corporations  and  ings,'  approved  H 

upon  such  terms  as  they  shall  deem  most  ad-  plemenU  thereto, 

vantageous  for  their  said  townships,  towns  or  of  the  said  Townsi 

cities,  but  not  for  less  than  par,  and  the  money  and  parts  of  Acts 

that  shall  be  raised  bv  any  loan  or  sale  of  bonds  of  Bloomfield  at  t 

shall  be  invested  in  tne  bonds  of  the  said  rail-  Act  are  hereby  ei 

way  company  for  the  purpose  of  building  the  in  the  said  Towni 

railway  thereof,  and  said  money  shall  be  ap-  vUUmiofomy  Act 

plied  and  used  in  the  construction  of  said  rail-  which  the  Tvanglv 

w&j,  its  buildings,  equipments  and  necessary  vito  or  exemUon  a 

appurtenances,  and  for  no  other  purpose.    The  excepted,  ehail  apj 

commissioners  respectively,  in  the  corporate  Toumthip  of  Mon 

name  of  each  of  their  said  townships,  towns  or  tliii  Act  tJiall  go 

cities,  shall  subscribe  for  and  purchase  bonds  Township  of  Bloo 

of  said  railway  company  to  the  amount  that  eepted  therein." 

they  severally  may  have  borrowed  as  aforesaid."  Mutr*.  Tkom 

After  providing  that  the  commissioners  shall  Evarta  and  Jo 

execute  their  official  bonds,  with  security  to  be  error, 

approved  by  the  judge,  all  of  which  was  done  Meeert.  John 

in  this  case,  and  that  they  shall  be  a  board  to  act  torn,  for  def cnda 
for  their  respective  townships,  towns  and  cities, 

with  power,  by  a  majority  to  do  any  business  Mr.  Juttiee  Hi 

authorized  by  the  Act,  the  12th  and  14th  sec-  the  court : 

tions  declare:  In  behalf  of  tl 

"  Sec.  12.  That  all  bonds  issued  in  accordance  contended  that  1 

with  the  provisions  of  this  Act  shall  be  regis-  were  executed  : 

tered  in  the  office  of  the  county  in  which  the  authori^,  and, 

township,  town  or  city  so  issuing  is  situated,  able.     This  pro 

and  the  words  '  registered  in  the  county  clerk's  the  case  will  be 

office'  shall  be  printed  or  written  across  the  face  It  has  been  o1 

of  each  bond,  attested  by  the  signature  of  the  the  Act  of  Apri 

coun^  clerk  when  so  registered,  and  no  bonds  the  bonds,  expi 

shall  be  valid  unless  so  registered."  the  Township  o 

"Sec.  14.  That,  in  case  any  new  township,  was  of  opinion 

town  or  city  thaU  have  been  ereated,or  the  bound-  upon  being  set 

aries  of  any  township,  town  or  city  shall  have  and  made  a  sc 

been  enlarged  on  the  routes  of  the  said  railway,  with  all  the  ri 

or  at  the  termini  thereof,  so  that  there  is  no  as-  other  township 

sessment  roll  for  the  year  1867  for  such  town-  longer  embrace 

ship,  town  or  city  so  created  or  enlarged,  the  said  Township  mac 

commissioners  for  such  new  or  enlarged  town-  but,  as  a.  distin 

ship,  town  or  city  shall  cause  to  be  prepared  an  corporate,  beca 

assessment  roll  for  the  purposes  of  this  Act,  by  section  of  thai 

extracting  from  any  assessment  roll  or  rolls  for  the  proviso  in 

said  year  all  that  relates  to  any  assessment  of  16, 1808,  to  tal 

persons  or  property  in  the  territory  embraced  in  of  the  ori^iuil 

the  said  new  townJiip,  town  or  cify  so  enlarged  members  of  th 

or  created,  or  in  said  enlargement."  termination  of 

On  the  16th  day  of  April,  1868,  the  Legisla-  ity  upon  that  i 

tore  of  New  Jersey  passed  another  Act,  the  pro-  But  we  are  of 
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Sd  netkm  of  the  Act  creating  the  Township  of 
MoDtdair,  dedaring  in  force,  as  to  that  Town- 
ship, "The  provisions  of  am  Actor  Acts  from 
the  opentioa  of  which  the  Towndiip  of  Bloom- 
fidd  has  hj  any  proviso  or  exception  contained 
tbeidn,  been  spedally  excepted,"  must  be  con- 
itmed  as  taking  Montclair  out  of  the  exception 
in  the  1st  section  of  the  Act  of  April  0,  1868, 
and  adding  it  to  (he  class  of  town^ips  which, 
\ij  ttwt  Actwere  authorized  to  raise  money  upon 
bond*,  to  be  invested  In  bonds  of  the  railway 
company.  Thenceforward,  the  Township  of 
Bloomfleld,  within  the  meaning  of  the  Act  of 
April  9,  1868,  embraced  only  such  territorv  and 
iuiaUtants  as  remained  after  Montclair  Town- 
ili^  was  set  off  as  an  independent  municipality. 
Tbe  redtal  in  the  bonds  that  they  were  issued 
in  pursuance  of  that  Act,  must,  therefore,  be 
taken  as  referring  to  it,  as  enlarged  or  extended 
Iqr  the  Act  of  April  15,  1868. 

It  is  tbe  duty  of  the  court  to  give  effect,  if 
pusible,  to  every  clause  and  word  of  a  statute, 
iTdding.  if  it  may  be,  any  construction  which 
inqdies  that  the  Liegislature  was  ignorant  of  the 
meaning  of  the  language  it  employed.  We 
should  assume  that  the  Le^lature  was  aware, 
when  the  Act  of  April  15,  1868,  was  passed, 
that  a  previous  statute  had  expressly  excepted 
Bloomfield  Township  from  all  of  its  provisions. 
When,  Uierefore,  they  declared  that  the  new 
Towniiip  should  come  under  the  operation  of 
snjT  Act  from  which  Bloomfield  had  been  spe- 
ciUly  excepted  by  any  proviso  thereof,  the  es- 
taUuhed  canons  of  statutory  construction  re- 
quire OS  to  presume  that  the  Legislature  under- 
Awd  the  full  legal  effect  of  such  a  declaration. 
The  purpose,  manifestly,  was  to  relieve  the  new 
Township  from  the  di^bilities  imposed  by  the 
Bonding  Act  upon  tbe  Township  of  Bloomfield 
IS  then  established. 

This  would  close  the  discussion  of  the  ques- 
tion at  l^islative  authority,  but  for  another 
proposition  which  counsel  have  pressed  with 
^reat  earnestness.  They  insist  that  this  construc- 
tioo  oif  the  Act  of  April  15,  1868,  brings  it,  or 
so  much  thereof  as  constitutes  its  8d  section,  in 
coofiiet  with  section  7  of  article  4  of  the  New 
Jersey  Constitution,  which  declares  that  "To 
avoid  improper  influences  which  may  result 
irom  intermixing  in  one  and  the  same  Act  such 
things  as  have  no  proper  relation  to  each  other, 
eroy  law  shall  embrace  but  one  object,  and 
(hat  shall  be  expressed  in  the  title."  The  argu- 
ment is  not  simply  that  the  authority  given  bv 
the  Act  of  April  B,  1868,  to  issue  township  bonds 
in  aid  of  the  Montclair  Railway  Company, 
vhich  authority  we  have  seen  is  imported  into 
the  Act  of  April  15, 1868,  is  an  obiect,  distinct 
and  separate  from  others  embraced  by  the  IJont- 
dair  Township  Act,  but  that  such  object  is  not 
einreased  in  the  title  of  the  latter  Act. 

The  purpose  of  this  constitutional  nrovision 
vas  declared  by  the  Supreme  Court  of  New  Jer- 
•ey,  ia  State  v.  Towncf  Union,  38  N.  J.  L.,  351, 
to  be  "  To  prevent  surprise  upon  legislators  by 
the  passage  of  bills,  the  obiect  of  which  is  not 
indicated  by  their  titles,  and  also  to  prevent  the 
ooohination  of  two  or  more  distinct  and  uncon- 
nected matters  in  the  same  bill."  Further,  said 
tbe  ooort :  "  It  is  not  intended  to  prohibit  tbe 
uniting  is  one  bill  of  any  number  of  provisions 
having  one  general  object  fairly  indicated  by  its 
tide.  The  unity  of  the  object  must  be  sought 
Bee  17  Orro. 


in  the  end  which  the  legislative  Act  proposes  to 
accomplish.  Thedegreeof  particularity  which 
must  be  used  in  the  title  of  an  Act  rests  in  leg- 
islative discretion,  and  is  not  defined  by  the  Con- 
stitution. There  are  many  cases  where  the  ob- 
ject might  with  great  pn^riety  be  more  specific- 
ally stated,  yet  the  generdify  of  the  title  will 
not  be  fatal  to  the  Act,  if  by  fair  intendment  it 
can  be  connected  wiUi  it."  The  case  in  wliich 
these  remarks  occurred  involved  the  constitu- 
tionality of  an  Act  entitled  "  An  Act  to  Amend 
an  Act  to  Incorporate  the  Town  of  Union,  in 
the  Township  of  Union,  in  the  County  of  Hud- 
son, approved  March  29,  1864."  The  body  of 
the  Act  declared  valid  a  certain  ordinance 
pasaed  by  the  Town  of  Union  without  the  for- 
malities required  by  its  charter,  but  under 
which  a  sewer  had  been  constructed.  In  re- 
sponse to  the  objection  that  the  object  of  the 
Act,  the  construction  of  sewers,  was  not  ex- 
pressed in  its  titie,  the  court  said:  "  The  valid- 
ity of  Acts  with  general  titles  has  been  so  long 
recognized  by  our  courts,  that  it  cannot  be  ques- 
tionwi  that  imder  the  title,  '  An  Act  to  Incorpo- 
rate the  Town  of  Union,'  a  government  for  the 
town  could  be  established,  including  taxation 
for  its  support,  courts  for  the  trial  of  offenders, 
authority  for  laying  out  streets,  building  sewers, 
and  making  assessments.  Under  any  other  rule 
it  would  be  impossible  to  organize  a  city  gov- 
ernment without  a  large  number  of  dfistinct 
Acts.  If,  under  that  general  titie,  the  formid- 
ities  for  building  a  sewer  and  making  assess- 
ments may  be  prescribed,  there  is  no  reason  why 
a  dispensation  from  the  useof  the  required  forms 
may  not  be  granted  by  an  Act  entitled  'An  Act 
to  Amend  an  Act  to  uicorporate  the  Town  of 
Union.'"  "If  this  objection,"  continued  the 
court,  "  was  sustained,  it  would  annul  a  large 
portion  of  the  legislation  of  this  State."  The 
doctrines  of  that  case  were  approved  in  Doyle  v. 
Newark,  84  N.  J.  L.,  236.  In  the  earlier  case 
of  Gifford  v.  R.  R.  Co.,  2  Stock.,  172,  an  Act 
supplemental  to  a  former  Act  was  sustained 
upon  the  ground  that  the  objects  of  both  Acts 
"  Were  parts  of  the  same  enterprise,  and  can- 
not be  said  to  have  any  improper  relation  to 
each  other." 

Our  attention  is  called  by  counsel  for  the  de- 
fendant to  Rader  v.  Township  of  Union,  89  N. 
J.  L.,  509,  and  R.  R.  Go.  v.  R.  do.,  28 N.  J.  Eq., 
457.  But  these  do  not,  in  the  slightest  degree, 
impinge  upon  the  doctrines  of  the  other  cases. 
Referring,  in  the  Rader  Gate,  to  the  constitu- 
tional provision  imder  examination,  Ghief  Ju»- 
tice  B^Iey  observed  that  its  purpose  is  plainly 
twofold:  "  First,  to  secure  a  separate  considera- 
tion for  every  subject  presented  for  legislative 
action;  second,  to  insure  a  conspicuous  declara- 
tion of  such  purpose.  By  the  former  of  tiiese  re- 
quirements, eveiT  subject  is  made  to  stand  on  its 
own  merits, unaflected  by  'improper  influences,' 
which  nuight  result  from  connecting  it  with 
other  measures  having  no  proper  relation  to  it; 
and,  by  the  latter,  a  notice  is  provided,  so  that 
the  public,  or  such  part  of  it  as  may  be  inter- 
ested, may  receive  a  reasonable  intimation  of  the 
matters  under  legislative  consideration."  In  the 
same  case  he  said  that  the  Constitution  required 
"substantial  unity  in  the  statutable  object." 
We  do  not  understand  these  remarks  of  the  court 
as  announcing  any  different  rule  from  that  es- 
tablished in  the  cases  in  83d  and  84th  N.  J.  L. 
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What  was  said  In  28  K.  J.  £q.,  is  clearly  inline 
with  other  cases.  And  the  doctrines  of  the  New 
Jersey  Court  are  In  harmony  with  decisions  of 
the  mghest  courts  of  other  States  when  constru- 
ing glmilnr  prorisions  in  the  Constitutions  of 
their  reroecHve  States.  See  authoritie*  eiiedin 
Cooley,  Const.  Lim.,  146,  n.  1. 

Upon  the  authority  of  these  decisions  and 
upon  the  soundest  principles  of  constitutional 
construction,  we  are  of  opinion  that  the  objec- 
tion taken  to  the  Act  of  April  16,  1868,  as  be- 
ing (when  construed  as  we  have  indicated)  in 
conflict  witii  the  Constitution  of  New  Jersey, 
cannot  be  sustained.  The  powers  which  the 
Township  of  Montclair  is  authorized  to  exert, 
however  varied  or  extendi,  constitute,  within 
the  meaning  of  the  Constitution,  one  object, 
which  is  fairly  expressed  in  a  tiUe  showing  the 
legislative  purpose  to  establish  a  new  or  mde- 
pendent  township.  It  is  not  intended  by  the 
Constitution  of  New  Jersey,  that  the  title  to  an 
Act  should  embody  a  detailed  statement,  nor  be 
an  index  or  abstract,  of  its  contents.  The  one 
general  object,  the  creation  of  an  independent 
municipality,  being  expressed  in  the  tltie,  the 
Act  in  question  properly  embraced  all  the 
means  or  instrumentalities  to  be  employed  in 
accomplishing  that  object.  As  the  State  Con- 
stitution has  not  indicated  the  degree  of  partic- 
ularity necessary  to  express  in  its  title  the  one 
object  of  an  Act,  the  courts  should  not  embarrass 
legislation  by  technical  interpretations  based 
upon  mere  form  or  phraseology.  The  objec- 
tions should  be  grave,  and  the  conflict,  between 
the  statute  and  the  Constitution  palpable,  before 
the  judiciary  should  disregard  a  legislative  en- 
actment, upon  the  sole  ground  that  it  embraced 
more  than  one  object,  or  if  but  one  object,  that 
it  was  not  sufflcienUy  expressed  by  the  title. 

The  assi^ments  of  error,  tmusually  large  in 
number,  raise  other  questions.  Such  of  them 
as  we  deem  necessary  to  examine  relate  to  the 
rejection,  as  well  of  evidence  offered  as  of  in- 
structions aaked  In  behalf  of  the  township. 

The  main  provisions  of  the  bonding  Act  will 
be  found  in  the  statement  which  precedes  this 
opinion.  As  preliminary  to  an  issue  of  town- 
ship, town  or  city  bonds,  by  such  commission- 
ers as  might  be  appointed  on  the  petition  of 
freeholders,  the  statute  requires  the  written  con- 
sent of  persons  owning,  or  representing  as 
agent  or  president,  at  least  two  thirds  of  the 
r^  estate  of  the  municipality ;  the  bonds  so 
issued  not,  however,  to  exceed  twenty  per  cent 
of  the  value  of  its  landed  property,  and  the  con- 
sent so  obtained  stating  the  amount  to  be  raised 
and  that  it  is  to  be  invested  in  the  bonds  of  the 
raUway  company.  The  statute  further  pro- 
vided, as  we  have  seen,  that  the  signatures  of 
consenting  freeholders  should  be  proved  by  one 
or  more  of  the  commissioners;  that  the  fact 
that  the  consenting  freeholders  owned  or  rep- 
resented the  requifflte  amount  of  landed  proper- 
ty should  be  proved  by  the  assessor,  who  was 
required  to  perform  such  service;  and  that  the 
consent  and  affidavit  should  be  filed  in  the  of- 
fice of  the  clerk  of  the  cotmty  in  which  the 
municipality  is  situated,  and  a  certified  copy 
thereof  in  the  office  of  the  clerk  of  the  town- 
ship, town  or  city;  the  originals  or  a  certified 
copy  thereof  to  be  received  as  evidence  of  the 
facts  therein  contained  in  any  court  of  the  State 
or  before  any  judge  or  justice  thereof. 
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The  dedaiation  in  each  ooant,  whether  oa 
bond  or  coupon,  expressly  avers  that  in  pmni- 
ance  of  the  statute  such  consents  were  obtained; 
also  that  the  commissioner,  duly  appointed 
and  sworn,  as  directed  by  the  statute,  iasoed 
the  bonds  in  suit ;  that  thereafter,  and  before 
they  respectively  matured,  a  certain  named 
bau  became,  for  a  valuable  consideration,  in 
public  market  paid,  the  holder  and  bearer  there- 
of; and  that  tnereafter,  and  before  the  com- 
mencement of  suit,  the  plaintiff  became  for  a 
valuable  consideration  by  him  paid  to  said 
bank,  and  stUl  is,  the  holder  and  bearer  thereoL 

The  only  plea  in  behalf  of  the  Township  to 
the  special  counts  on  the  bonds  and  coupons 
is  non  e*t  factum;  to  the  common  count  l<x  in- 
terest, ml  debet. 

At  the  trial,  the  plaintiff  introduced  evidence 
tending  to  show  that  the  commissionerB  were 
duly  appointed  in  the  mode  prescribed  by  stat- 
ute. If  their  due  appointment  was  put  in  is- 
sue by  the  general  plea  of  non  ettfaelum,  it  is 
sufficient  to  say  that  the  question  was  properly 
submitted  to  the  jury. 

The  plaintiff  also  produced  at  the  trial,  from 
the  county  clerk's  office,  the  original  consents 
with  the  affidavits  connected  therewith,  and 
also  certified  ^>pies  from  the  office  of  the  town- 
ship clerk.  They  show  that  the  freeholden 
consented  to  an  issue  of  bonds,  to  an  amount 
not  exceeding  $200,000,  under  the  Act  of  April 
0, 1868,  to  "Se  exchanged  for  or  their  procMds 
invested  in  the  income  bonds "  of  the  raOwav 
company.  Upon  each  is  indorsed  the  alBdavit 
of  Van  Qiesen,  assessor,  showing  that  the  oon- 
senting  freeholders  owned  or  represented  at 
least  two  thirds  of  the  landed  property  of  the 
Township.  These  papers  in  form  met  all  tbe 
requirements  of  the  statute. 

Numerous  offers  to  introduce  evidence  in 
behalf  of  the  Township  were  denied.  They 
were  made  in  every  form  which  the  ingenui^ 
of  able  counsel  could  suraest.  Without  in- 
cumbering this  opinion  wwh  a  detaUed  state- 
ment of  them,  it  is  enou^  to  say  that  the  Town- 
ship was  denied  the  privilege  of  proving  that 
the  consents  did  not,  in  fact,  represent  the  ny 
quired  amount  of  landed  property;  that  Van 
Giesen,  the  assessor,  made  his  affidavit  without 
having  extracted  from  any  assessment  roll  tite 
taxable  value  of  the  real  estate  to  enaUe  him 
to  determine  whether  the  consents  represented 
sufficient  real  estate;  and  that  the  commissioo- 
ers  acted  on  that  affidavit  before  Van  Oieaoi 
had  taken  the  oath  of  office.  Upon  tbe  occa- 
sion of  these  offers,  or  of  some  of  them,  coun- 
sel for  defendants,  in  response  to  inquiries  by 
the  court,  disclaimed  an^  abilitr  to  bring  home 
to  plaintiff  knowledge  of  these  departures  from 
the  requirements  of  the  statute.  Upon  the  same 
view  of  the  law,  as  we  suppose,  counsel  aakai 
the  court  to  give,  but  the  court  refused,  the 
following  instructions  to  the  jury: 

"  If  the  evidence  satisfies  the  jury  that  there 
were  circumstances  of  fraud  or  illegality  in  tbe 
inception  of  the  bonds,  or  in  the  circumstance* 
under  which  they  were  issued  and  dispoaed  of 
by  the  commissioners,  then  the  plaintiff  cMtnot 
recover  on  the  bonds  without  some  ptoot  that 
he  purchased  tbem  for  value,  or  gave  aome  oon- 
sideration  for  them." 
•        •••••••        • 

"  That,  by  the  issue  presented  by  the  plead- 
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ingiin  tbe  case,  the  burden  of  showing  that  he 
««  s  puicbaser  for  value,  or  claims  title  through 
lud  a  purchaser, was  on  the  plaintiff." 

A«  lo  the  last  of  these  instructions,  there  is 
DO  grooiid  whatever  upon  which  it  could  stand. 
The  pfaiHiiipii  did  not,  of  themselves,  impose 
upon  plaintiff  the  necessity  of  showing  either 
that  he,  or  any  prior  holder  of  the  bonds,  was 
a  porcbaaer  for  value.    As  holder  he  is  pre- 
nsDed  to  have  acquired  them  in  good  faith  and 
(or  TahK;    Chodman  v.  Simondt,  20  How., 866 
[n  U.  8.,  XV..  941];   Murray  v,  Lardntrr,  3 
Wall,  m  [W  tJ.  8.,  XVn.,  8B9];  ShaiBV.  R. 
S.  a,.,  101  IT.  8.,  664  [XXV.,  8941;  Sieifl  v. 
Sidtk,  102  Id.,  444  [XXVI.,  104].  The  plea  of 
Mn  ut factum  did  not  put  in  issue  the  fact  that 
he  was  the  holder.  Le^lative  authority  for  an 
iaae  of  bonds  bdng  established  by  reference  to 
tin  lUtute,  and  iSe  bonds  reciting  that  they 
were  issued  in  ponuance  of  the  statute,  the  ut- 
most -which  pliuntifl  was  bound  to  show  to  en- 
title him,  pntnafaeU,  to  judgment,  was  the  due 
appdntm^t  of  the  commissioners  and  the  ex- 
ecntira  by  them,  in  fact,  of  the  bonds.    It  w<w 
not  neoeasaiy  that  he  should.  In  the  first  in- 
Manoe,  prove  either  that  he  paid  value,  or  that 
Qm  conaitiona  preliminary  to  the  exercise  by 
tlM  oommissloners  of  the  authority  conferred 
bj  rtatute  were,  in  fact,  performed  before  the 
Ixods  were  isaiued.    The  one  was  presumed 
fiom  the  poaaession  of  the  bonds;  and  the  other 
wu  established  bv  tiie  statute  authorizing  an 
iwKcf  bonds,  and  by  proof  of  the  due  appoint- 
OKnt  of  the  commissioners,  and  their  execution 
of  the  bonds,  with  recitals  of  compliance  with 
the  itatnte.    So  we  have  often  ruled  in  numer- 
oaa  cases  with  which  the  precession  are  famil- 
iar and  which  need  not  be  cited. 

Bnt  the  contention  of  counsel  is  that  it  was 
competent,  under  the  plea  of  non  ut factum, 
to  prove  eiUier  fraud  or  fllegality  in  the  incep- 
tim  of  the  bonds,  in  order  to  remove  the  pre- 
ramption  of  bona  fide  ownership  for  value  wbich 
atises  from  the  mere  possession  of  the  bonds, 
aad  thus  compel  plaintiff  to  show  that  he  paid 
vthie  for  them.  Consequently,  it  is  argued,  the 
lint  of  the  f  oi^^olng  instructions  should  have 
been  given. 

It  is  not  necessary  to  extend  this  opinion  by 
a  teriew  of  the  adjudications  in  the  American 
aod  En^ish  courts  to  which  our  attention  has 
been  called,  or  to  deduce  therefrom  a  general 
mfe  to  govern  eVeiy  case  in  which  it  may  be 
cUmed  that  Uie  proof  upon  the  part  of  a  de- 
fendant in  a  suit  upon  a  negotiable  security,  re- 
qws  the  holder,  before  he  can  recover,  to  show 
that  he  paid  value.  Without  entering  upon  a 
critical  examination  of  the  authorities  upon  this 
isiportant  question  of  conunercial  law,  and  as- 
mning,  for  the  purpoees  of  this  case  merely, 
that  the  proof,  of  we  exclusion  of  which  the 
Township  complaios,  was  competent  evidence 
for  some  purposes  tinder  the  plea  of  rum  ett 
factmrn,  we  ai«  of  opinion  that  the  instruction 
in  qoeMion  on^t  to  nave  been  refused.  Its  re- 
jeeatm  was  proper  for  the  reason,  if  there  were 
no  otter,  tfa^  it  required  the  Jury,  if  they  be- 
hered  either  fraud  or  illegality  in  the  inception 
of  tke  bonds  to  have  been  established,  to  find 
for  die  Townahip,  unless  the  plaintiff  proved 
tliat  Aa  purchased  for  value  or  gave  some  con- 
aiteatioD  tot  them.  Such  is  not  the  law;  for, 
if  aay  pteviaoa  holder  of  the  bonds  in  suit  was 
a«el7  0TTO. 


a  bona  fide  holder  for  value,  the  plaintiff,  with- 
out showing  th^  he  had  himsdf  paid  value, 
could  avail  nimself  of  the  position  of  such  pre- 
vious holder.  In  Bylee  on  Bills,  119,  1S4,  it  is 
correctly  said  that "  If  any  intermediate  holder 
between  the  defendant  and  the  plidntiff  cave 
value  for  the  bill,  that  intervening  consiaera- 
tion  will  sustain  the  plaintiff's  titie.^'  In  Hun- 
ter V.  Wilton,  19  L.  J.  (N.  S.J,  8,  the  plea  was 
that  the  bill  of  exchange  was  drawn  by  a  named 
person,  at  the  request  and  for  the  accommoda- 
tion of  the  defendant,  without  any  considera- 
tion or  value  whatever,  and  that  it  was  indorsed 
by  that  person  without  any  consideration  or 
value  given  by  the  plaintiff  for  sudi  indorse- 
ment ^ther  to  the  defendant  or  to  said  person, 
or  to  any  other  person  whatsoever.  It  was  held 
that  the  plea  ought  to  have  contained  a  state- 
ment equivalent  to  an  allegation  that  none  of 
the  previous  parties  to  the  bill  had  given  value 
for  the  indorsement.  One  of  the  Judges  re- 
marked that  "  Some  party  to  the  bill  may  have 
given  value  for  it,  so  as  to  vest  a  valid  titie  in 
tiie  plaintiff.  We  cannot  tell  through  how 
many  hands  it  may  have  passed."  It  is  not  nec- 
essary in  this  case  to  hold  that  the  plea  in  such 
a  case  should  aver  that  no  previous  holder  of  a 
negotiable  security  paid  value.  But  the  case 
last  cited  is  authority  for  the  proposition  that 
the  present  plaintiff  msv  be  protected  by  show- 
ingthatsome  previous  holder  paid  value. 

This  question  wasdirectlyadjudged  in  Oomn. 
V.  BoUe*.  94  U.  8.,  109  [XXIV.,  47J.  One  of 
the  issues  there,  was,  whether  the  plam tiffs  were 
bona  fide  holders  of  certain  municipal  bonds. 
After  stating  that  the  legal  presumption  was 
that  they  were,  the  court,  speaking  by  Mr.  Jut- 
tiee  Strong,  said:  "  But  the  plaintiffs  are  not 
forced  to  rest  upon  mere  presumption  to  sup- 
port their  claim  to  be  conndered  as  having  the 
rights  of  purchasers  without  notice  of  any  de- 
fense. They  can  call  to  their  aid  the  fact  that 
their  predecessors  in  ownership  were  sudi  pur- 
chasers. To  the  rights  of  those  predecessors 
they  have  succeeded.  Certainly  the  railroad 
company  paid  for  the  bonds  and  coupons  bv 
paying  an  equal  amotmt  of  their  stock,  which 
the  coun^  now  holds;  and  nothing  in  the  spe- 
cial facts  found  show  that  the  company  knew  of 
any  irregularity  or  fraud  in  their  issue."  The 
court  proceeded:  "And  still  more;  the  con- 
tractor for  building  the  railroad  received  the 
bonds  from  Qie  county  in  payment  for  his  work, 
either  in  whole  or  in  part,  after  his  work  had 
been  completed.  There  is  no  pretense  that  he 
had  notice  of  anything  that  should  have  made 
him  doubt  their  validity.  Why  was  he  not  a 
bona  fide  purchaser  for  value?  The  law  is  un- 
doubted, that  eve^  person  succeeding  him  in 
the  ownership  of  the  Donds  is  entitled  to  stand 
upon  his  rights." 

When  the  instruction  In  question  was  asked, 
the  proof  was  that  the  bonds  had  been  issued 
by  tiie  commissioners,  and  exchanged  with  the 
railroad  companv  for  a  like  amount  of  the  com- 
pany's income  bonds.  That  exchange  was  a 
substantial  compliance  with  the  statute.  It  wes 
made  under  a  contemporaneous  agreement  be- 
tween the  commissioners,  the  railway  company 
and  certidn  trustees,  mutually  selected,  wnere- 
by  the  bonds  passed,  upon  the  exchange,  under 
tbecontrol  of  those  trustees  and  were  deposited  in 
the  Union  Tmst  Company,  to  be  surrendered. 
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$10,000  at  a  time,  only  as  the  work  of  con- 
Btructiitg  the  railroad  progressed,  to  the  com- 
pany or  the  contractor  on  their  order.  The  re- 
ceipt of  the  trust  company  shows  that  it  agreed 
to  deliver  them  to  the  contractor  or  his  agents 
or  assigns,  on  the  joint  order  of  the  trustees  or 
any  two  of  them.  And  it  was  proven  that  the 
bonds  were  delivered  to  the  contractor  or  upon 
his  order  between  May  10,  1870,  and  August 
4, 1871.  The  road  was  constructed  as  contem- 
plated and  the  income  bonds  of  the  company  re- 
mained in  the  hands  of  the  conunissioners  or  of 
some  of  them.  Whether  those  bonds  ultimately 
proved  to  be  of  any  value,  is  of  no  consequence 
as  between  the  Township  and  the  plaintiff. 

It  thus  appears  that,  when  the  court  was 
asked  to  give  an  instruction  upon  the  basis  that 
plaintiff  could  not  recover  unless  it  was  proven 
tliat  he  paid  value  for  the  bonds,  it  was  estab- 
lished beyond  question  that  the  bonds  had 
previouslv  passed  into  the  hands  or  become 
pledged  for  the  benefit  of  the  contractor  who 
built  the  road.  He  acquired  an  interest  or  a  lien 
on  the  bonds,  to  secure  payment  of  the  amount 
due  him  for  bis  work  and  labor.  He,  there- 
fore, became  a  holder  for  value  in  the  sense 
that  he  paid  real  in  contradistinction  from  ap 
parent  value,  without  notice  of  any  fraud'or  il- 
legality a&ecting  the  bonds.  Story,  Kotes,  sec. 
IMI;  R.  R.  Co.  v.  Bank,  108  U.  8.,  14  [XXVI., 
61];  Byles,  Bills,  117.  No  evidence  was  intro- 
duced or  offered  which  in  any  de^ee  impeached 
his  good  faith,  or  proved  knowlSge  on  his  part 
that  the  preliminary  conditions  prescribea  by 
statute  had  not  been  fully  performed.  The  char- 
acter of  the  bonds  as  negotiable  securities,  free 
from  defenses  which  mignt  have  been  available 
as  between  Uie  original  parties,  was  established 
by  their  being  pigged  for  the  benefit  of  the 
contractor.  So  uat,  even  if  there  was  fraud  or 
illegality  in  the  inception  of  thebondsapar'.from 
sucn  illegality  as  would  have  made  the  bonds 
absolutely  void  by  whomsoever  held,  a  defense 
upon  that  groimd  would  not  have  been  good 
against  the  contractor  and,  consequently,  is  not 
available  against  the  plaintiff.  The  latter,  in 
virtue  of  the  new  and  independent  title  derived 
from  or  traced  to  a  prior  hcwifiie  holder  for  val- 
ue, could  stand  upon  the  rights  of  such  holder. 

In  any  view  of  Uie  case  no  error  was  com- 
mitted to  the  prejudice  of  the  Township,  in  ex- 
cluding any  of  the  evidence  offered,  or  in  refus- 
ing any  of  the  instructions  asked  in  its  behalf. 

Other  questions  in  the  case  we  pass  by,  as 
not  necessary  to  be  examined.  We  have  con- 
sidered all  that  seemed  to  affect  the  substantial 
rights  of  the  parties. 

The  judgment  is  affirmed. 

True  copy.    Test : 

James  H.  HcKenney,  Clerk,  Sup.  Court,  U.  8. 

Oted-lOe  IT.  a,  852 ;  Ul  V.  S.,  IS;  US  V.  8.,  142. 

INHABITANTS  OP  THE  TOWNSHIP  OF 
MONTCLAIR,  In  the  Couhtt  of  Essex, 
N.  J.,  Plffs.  in  Err., 

CHARLES  DANA. 

(See  8.  a,  17  Otto,  182,163.) 

Inttruetion  to  a  jury. 

*The  ixxrj  may  be  oontrolled  In  thetr  determina- 
tion of  a  question,  by  a  peremptory  instruotion,  U 

*Head  note  by  Ur,  JutUee  Hawt.an. 
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the  testimony  is  of  such  a  ooncliialve.ohaTacl«r  M 
would  compel  the  court,  in  the  ezerotse  of  a  sound 
leeal  dlsarMlon,  to  set  aside  a  verdict  if  one  were 
returned  in  opposition  to  such  testimony. 

[No.  146.] 
ArgutdJan.S,iO,lS8S.    Decided  Mar.  S,  1883. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  New  Jersey. 

This  action  was  brought  in  the  court  below, 
by  the  d^endant  in  error,  to  recover  the  amount 
aUeged  to  be  due  on  certidn  bonds  and  interest 
coupons  issued  by  the  Township  of  Montcbir 
in  aid  of  a  certain  railroad  company. 

The  trial  resulted  in  a  verdict  and  judgment 
in  favor  of  the  plaintiff  for  $41,588.65,  where- 
upon the  defenoant  sued  out  this  writ  of  error. 

For  the  history  of  the  issue  of  the  bonds  in 
question  see  the  preceding  case  of  MonteUar  v. 
Ramtdea,  ante,  *31.  

H.  Ev»rta  and  John  L.  Blake,  for  plaintiffs  in 
error. 
Mr.  Barker  Chunmere.  for  defendant  in 

error. 

Mr.  Ju0tiee  Harlan  delivered  the  opinion 
of  the  court: 
The  bonds  in  suit  are  of  the  same  issue  as  those 
involved  in  Montelair  v.  Ramtddl  [ante,  431], 
just  decided. 

The  cases  do  not  materially  differ,  except  hi 
the  circumstances  under  wmdi  the  respective 

glaintiffs  became  the  holders  of  the  township 
onds.  In  this,  as  in  the  other  case,  the  Town- 
ship was  denied  the  opportunity  to  establish 
certain  facts  which,  it  claimed,  tended  to  show 
fraud  or  illegality  in  the  inception  of  the  bonda^ 
apart  from  any  question  of  legislative  authori- 
ty.   If  it  be  conceded  that  the  evidence  offered 
and  excluded  was  admissible  under  the  plea  of 
rum  eat  factum,  wliich  was  the  only  plea  to  the 
special  counts  on  the  bonds  and  coupons;  and, 
also,  that  such  evidence  tended  to  show  fraud  or 
illegality  in  their  inception,  still  there  'was  no 
error  in  the  ruling  of  me  court.  For  if,  as  coun- 
sel contend,  proof  of  -such  fraud  or  iU^aUtv 
would  shift  the  burden  of  proof  upon  plaintirf, 
to  show  how  and  upon  what  considenttioii  he 
came  by  the  bonds,  that  exigency  was  met  by 
proof  that  plaintiff  was,  in  every  sense,  a  bona 
fide  holder  for  value.    That  he  purchased  tbe 
Donds  for  value  and  without  notice  of  any  fraod 
or  illegality  upon  the  part  of  the  commiaaioners 
in  the  exercise  of  the  power  conferred  t^  Uie 
statute,  was  so  clearly  shown  that  the  court  be- 
low was  justified  in  saying  to  the  juiy  (as,  fai 
effect,  it  did)  that  the  evidence  left  no  room  to 
dispute  the  fact.    The  action  of  the  coart,  in 
that  respect,  was  consistent  with  the  rule  fre- 
quently announced,  that  the  jury  may  be  oon- 
trolled in  their  determination  of  a  (^estion,  by 
a  peremptory  instruction,  if  the  testimony  is  ol 
such  aconclusive  character  as  would  compel  the 
court,in  the  exercise  of  a  sound  legal  discretfoa, 
to  set  aside  a  verdict  if  one  were  returned  in  op- 
position to  such  testimony.    Int.  Go.  v.  JDotier 
\anU,  66],  October  Term,  1882;  Bendneie  t. 
Xtndsoy,  98  U.  8.,  146  [XXm.,  856]. 

All  other  questions  rmsed  by  Uie  assignzneiits 
of  error,  and  which  are  deemed  of  any  moment, 
are  concluded  by  the  decision  in  the  AohmcMI 
date. 
Thejrtdgment  it  affirmed. 
True  copy.  Test: 

James  H.  HoKenney ,  Cerk,  Sup.  Oonrt,  IT.  8. 

^        107  r.s. 

Digitized  by  VjOOQIC 


Kendall  v.  United  States. 


128-136 


PETBB  F.  KENDALL,  Appt., 

e. 

UNITED  STATES. 

(See  S.  C,  17  Otto,  UB-US.) 

SaMe  cf  Limitation$— demurrer^— effect  vf  re- 
beOion. 

L  Wbete  tt  appeon  by  the  petition  In  the  Court  of 
<3alma,  that  a  culm  la  barrea  by  the  Statute  of  Lim- 
ttaUoua,  the  oblection  may  be  taken  by  demurrer. 

!.  Tliat  the  claimant  was,  prior  to  the  amnesty 
fiodamatlon  of  18t8.  unable  by  reason  of  his  con- 
oeotion  with  the  rebellion  to  comply  with  the  terms 
upon  which  the  Ooremment  had  consented  to  be 
«ied  in  the  Court  of  Claims,  Is  his  misfortune  and 
cumot  have  the  effect  of  eniarglnK  the  time  fixed 
by  the  Statute  of  Limitations. 

[No.  168.] 
Mmitted  Jan.  SO,  SI,  18SS.    Decided  Mar.  B, 
1963. 

APPEAL  from  the  Court  of  Claims. 
TheUsttHT  and  facts  of  the  case  appear  in 
tbe  opinion  of  the  court. 

Memrt.  T.  W.  Bmrttmy  and  M.  I.  Southard, 
frt  tf^eOaaL 

Mr.  8.  F.  PbllUps,  8olicitor-0en.,  for  ap- 
pellee. 

Mr.  Jtudee  Harlan  delivered  the  opinion  of 
court: 

It  is  provided  by  the  Act  of  March  8,  1868, 
imendingthat  of  February  S4, 1865  [10  Stat,  at 
L,613],  establishing  the  Court  of  Claims  "That 
CToy  daim  against  the  United  States,  cogniza- 
ble by  the  Court  of  Claims  (that  is,  such  as  the 
Govemment  permits  to  be  asserted  against  it  br 
soit  in  that  tribunal)  shall  be  forever  barred, 
unless  the  petition,  setting  forth  a  statement  of 
the  claim,  be  filed  in  the  court,  or  transmitted 
to  it  under  the  provisions  of  this  (that)  Act, 
witiiin  six  jrears  after  the  claim  first  accrues." 
After  providing  that  claims  which  had  accrued 
■4x  rears  before  the  passage  of  that  Act  shall 
iiot  be  barred  if  the  petition  be  filed  in  or  trans- 
mitted to  the  court  within  three  years  after  the 
paoage  of  that  Act,  and  after  declaring  that  the 
claims  of  married  women,  first  accrura  during 
nuuriage,  of  persons  under  the  age  of  twenty- 
ooe  years,  and  persons  beyond  the  seas  at  the 
time  the  claim  accrued,  entitled  to  the  claim, 
sball  not  be  barred  if  the  petition  be  filed  in 
court  or  transmitted  within  three  years  after  the 
disability  has  ceased,  the  Statute  proceeds: 
"But  no  other  disability  than  those  enumerated 
shall  prevent  any  claim  from  being  barred,  nor 
shill  any  of  the  said  disabilities  operate  cumu- 
UUvely.''    12  Stat,  at  L.,  767,  sec.  10. 

The  same  Statute  also  provides  that,  in  order 
to  authorize  a  judgment  in  favor  of  any  citizen 
of  die  United  States,  it  shall  be  set  forth  in  the 
petition  that  the  claimant,  and  the  original  and 
enxj  prior  owner  thereof,  where  the  claim  has 
been  assigned,  has  at  all  times  borne  true  alle- 
giance to  the  Oovemment  of  the  United  States 
■od,  wtiether  a  citizen  or  not,  that  he  has  not  in 
any  way  v<^untarily  aided,  abetted  or  given  en- 
cooiagement  to  the  rebelUon  against  the  Qov- 
eniment,  which  allegation  may  be  traveraedby 
the  Qovemment;  and  if  on  the  trial  such  is- 
soe  shall  be  decided  against  the  claimant,  his 
pedtion  shaU  be  dismissed.  Id. ,  767. 
See  17  Otto.  U.  8.,  Book  27. 


Appellant's  claim  arose  on  or  about  the  last 
day  of  December,  1865.  His  petition  was  not 
filed  witliin  sizyears from  that  date,  and  not  un- 
til November  22,1872.  The  Government  pleaded 
limitation,  and  the  petition  was  dismissed  upon 
the  ground  that  the  claim  was  barred. 

Claimant  was  engaged  in  the  service  of  the 
insurgent  Qovemment,  but  he  insists  that  in 
virtue  of  the  amnesty  Proclamation  of  Decem- 
ber 25,  1868,  his  disabilities  were^  removed,  and 
his  rights,  privileges  and  irmnunities,  under  the 
Constitution,  restored.  His  specific  contention 
is,  that  within  the  true  meaning  of  the  Statute, 
his  claim  was  not  cognizable  By  the  Court  of 
Claims,  and  did  not  accrue,  until  he  was  in  such 
position  that  he  could  invoke  its  jurisdiction. 
That,  it  is  asserted,  was  impossible  before  the 
promulgation  of  the  amnesty  Proclamation  of 
December  26, 1868  [18  Stat,  at  L.,  711]. 

We  said  in  McEWath  v.  U.  8.,  102  U.  8.,  440 
[XXVI.,  192],  that  the  Qovemment  could  not 
be  sued  except  with  its  consent,  and  that  it  may 
restrict  tiie  jurisdiction  of  tbe  Court  of  Claims 
to  certain  classes  of  demands.  The  Acts  in 
qu^on  do  contain  restrictions  which  that  court 
may  not  disregard.  For  instance,  where  it  ap- 
pears in  the  case  that  the  claim  is  not  one  for 
which,  consistently  with  the  Statute,  a  judg- 
ment can  be  given  against  the  United  States, 
it  is  the  duty  of  the  court  to  raise  the  question 
whether  it  is  done  by  plea  or  not.  To  that  class 
may  be  referred  claims  which  are  declared 
baired  if  not  asserted  within  the  time  limited  by 
the  Statute.  What  claims  are  thus  barred?  The 
express  words  of  the  Statute  leave  no  room  for 
contention.  Ehery  claim,  except  those  specially 
enumerated,  is  forever  barred  unless  asserted 
within  six  years  from  the  time  it  first  accrued. 
And  that  there  might  be  no  misapprehension  as 
to  the  intention  of  Congress,  tbe  Statute,  after 
enumerating  the  cases  to  which  the  limitation 
of  six  years  should  not  apply.declates  that  "No 
other  disability  than  those  enumerated  shall  me- 
vent  any  claim  from  being  disbarred."  The 
court  cannot  superadd  to  those  enumerated,  a 
disability  arising  frcm  the  claimant's  inability 
to  truthfully  ta£e  the  required  oath.  It  has  no 
more  authority  to  engraft  that  disability  upon 
the  Statute  than  a  disability  arising  from  sick- 
ness, surprise  or  inevitable  accident,  which 
might  prevent  a  claimant  from  suing  within  the 
time  prescribed.  Appellant's  claim,  if  any  he 
has  or  had,  accrued,  within  the  meaning  of  the 
Statute,  when  the  Government  came  under  a 
leral  obligation  to  pay  the  amount  thereof.  In 
other  woms,  it  accrued  against  the  Government, 
when,  had  the  transaction  recited  in  tbe  peti- 
tion occurred  with  a  citizen,  it  would  have  ac- 
crued against  that  citizen.  That  the  claimant 
was,  at  that  time,  or  any  time  prior  to  Decem- 
ber 25,  1 868,  unable  by  reason  of  his  connection 
with  the  rebellion,  a  circumstance  for  which  the 
United  States  was  in  nowise  responsible,  to  com- 

Ely  with  the  terms  upon  which  the  Qovemment 
ad  consented  to  be  sued  in  the  Court  of  Claims, 
is  bis  misfortune  and  cannot  have  the  effect  of 
enlarging  the  time  fixed  by  the  Statute  of  Lim- 
itations. His  remedy,  if  the  claim  be  a  valid 
one,  is  to  apply  to  the  Legislative  Department 
of  the  Government.  'The  courts  cannot,  in 
view  of  the  language  of  the  Statute,  exclude 
from  computation,  on  the  issue  of  limitation, 
the  time  intervening  between  the  accruing  of 
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Sdfrbmk  Coubt  of  the  Uhtted  States. 


Oct.  Tebit, 


the  claim  in  1866  and  the  promulgation  of  the 
amnesty  Proclamation. 

Tht  judgment  must  be  ajimud.  Itittoordered. 

Tnieoopy.  Test: 

James  H.  HcKennej,  Clerk,  Sop.  Ooiirt,1T.  S. 


ATLANTIC  WORKS,  Appt.. 

e. 

EDWIN  L.  BRADY. 


SDWm  L.  BRADY,  Appt., 

V. 

ATLANTIC  WORKS. 

(See  S.  C,  17  Otto,  ia2-205.) 

Letteri  patent — design  and  o^'eet  of  patent  laies 
—priority  of  patenit — appropriation  of  an- 
Owen's  ineenUon. 

*1.  Letters  patent  granted  to  Edwin  L.  Brady, 
December  17,  1887,  for  an  improved  dredee-boat 
for  ezoavatinv  rivers,  declared  to  be  invalid  for 
want  of  novelqr  and  invention. 

S.  The  design  of  the  patent  laws  Is,  to  reward  those 
who  malce  some  substantial  dlsoovery  or  invention, 
which  adds  to  our  knowledge  and  makes  a  step  in 
advance  in  the  useful  arts.  It  was  never  their  ob- 
ject to  nant  a  monopoly  for  every  trifling  device, 
every  shadow  of  a  shade  of  an  Idea,  whlon  would 
naturally  and  spontaneously  oocin:  to  any  skilled 
mechamo  or  operator  In  the  ordinary  progress  of 
manufactures. 

8.  Although  a  patent  Is  not  set  up  by  way  of  de- 
fense In  an  answer,  yet  if  the  Invennon  patented 
thereby  Is  afterwards  put  Into  actual  use,  the  date 
of  the  patent  will  be  evidence  of  the  date  of  the  in- 
vention on  a  question  of  priority  between  different 
parties. 

4.  One  person  receiving  from  another  a  full  and 
accurate  description  of  a  useful  Improvement,  can- 
not appropriate  it  to  himself ;  and  a  patent  obtained 
by  him  therefor  will  be  void. 

[Nos.  101,  102.] 
Argued  Jan.  17,  188S.      Decided  Mar.  6,  188S. 

APPEALS  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Massachu- 
setts. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  Wm.  A.  Maury,  Astt.  Atty-Oen.,  for 
the  Atlantic  Works. 

Mewrs.  WlUUnt  A.  Abbott,  Albert  A.  Ab- 
bott and  John  8.  Abbott,  for  Brady. 

Mr.  Justice  Bradley  delivered  the  opinion 
of  the  court : 

This  case  arises  upon  a  hill  in  equity  filed  by 
Edwin  L.  Brady  against  The  Atlantic  Works, 
a  Corporation  of  Massachusetts,  having  work- 
shops and  a  place  of  business  in  Boston,  pray- 
ing for  an  account  of  profits  for  buUdmg  a 
dndge-boat  in  violation  of  certain  letters  pa- 
tent granted  to  the  complainant  bearing  date 
December  17,  1867,  and  for  an  injimcnon  to 
restrain  the  defendants  from  making,  using  or 
selling  any  dredge-boat  in  violation  of  said  let- 
ters patent.  The  bill  was  filed  on  the  8th  of 
April,  1868,  and  had  annexed  thereto  a  copy  of 
the  patent  alleged  to  be  infringed.  The  fol- 
lowing are  the  material  parts  of  the  specifica- 
tion: 

"  The  excavator  consists  of  a  strong  boat, 
propelled  by  one  or  two  propellers  placed  in 

*Head  notes  by  Ifr.  Jtuttee  BBASifr. 
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the  stem  of  the  boat.  I  prefer  two  propellen,. 
as  affording  greater  power  and  rendenng  the 
boat  more  manageable  in  steering  in  crooked 
channels.  This  propeller  is  driven  in  the  ordi- 
nary manner  by  steam-engines  of  ordinary  con- 
struction. Near  the  bow  of  the  boat  I  place 
another  steam-engine,  driving  what  I  call  the 
/  mud  fan,'  which  projects  from  and  in  front 
of  the  bow  of  the  boat.  This  is  formed  by  a 
set  of  revolving  blades  shown  at  A,  turned  like 
the  propellers,  by  a  shaft  passing  throu^  a 
stuffing  box,  D.  The  blades  are  £aped  some- 
what like  those  of  a  propeller,  but  they  are 
sharper  on  their  fronts  and  less  inclineid  on 
their  faces.  These  blades  should  extend,  say, 
two  feet  1:)clow  the  bottom  of  the  boat,  and  tUw 
object  is  by  their  rapid  revolution  to  displace 
the  sand  and  mud  on  the  bottom,  and  stirring 
them  up,  to  mix  them  with  the  water  so  that 
they  may  be  carried  off  by  the  current. 

The  motion  of  the  '  mud  fan '  tends  to  draw 
forward  the  boat,  assisting  the  propellers. 

All  the  engines  may  be  driven  by  one  set  of 
boilers,  F,  placed  amidships.  In  order  that  the 
'  mud  fan '  may  be  brought  in  contact  with  the 
bottom,  I  construct  the  boat  with  a  series  of 
water-tight  compartments,  £,  placed  in  the  bow 
and  stern,  and  on  each  side  of  the  center,  amid- 
Bhips,  into  which  the  water  may  be  pennitted 
to  flow  through  pipes  so  as  to  sink  the  vessel  to 
the  required  depth;  the  compartments  being  so 
placed  and  proportioned  Uuit  the  vessel  aaiX 
sink  with  an  even  keel,  bv  which  the  effective 
action  of  the  '  mud  fan,'  the  propellers  and  the 
steering  apparatus  is  preserved,  the  boat  bei^ 
manageable  at  any  depth.  A  large  pump,  B, 
driven  by  the  engine,  is  connected  by  pipes  with 
all  the  compartments,  so  that  the  water  may  be 
pumped  out  when  necessary  to  raise  the  boat. 

I  am  aware  that  boats  have  been  constructed 
with  compartments  to  be  filled  witii  water,  to 
sink  the  dredging  mechanism  to  the  bottom, 
by  loading  the  end  of  the  boat  in  which  sadi 
mechanism  is  placed  ;  but  this  constmcti<Hi  Is 
subject  to  the  disadvantage  of  requiring  more 
complicated  machinery  for  dredging,  in  order 
that  it  may  be  accommodated  to  the  mcUnatian 
of  the  boat,  and  to  the  further  disadvantage 
that  the  boats  thus  inclined  are  comparatiTeqr 
unmanageable. 

What  I  claim  as  my  invention,  and  desire  to 
secure  by  letters  patent,  is : 

1.  A  dredging-tx>at,  constructed  with  a  seriee 
of  water-tight  compartments,  so  proportioned 
and  arranged  that,  as  they  are  flllea  with  water, 
the  boat  waU  preserve  an  even  keel,  and  the 
dredging  mechanism  be  brought  into  action 
without  any  adjusting  devices,  substantially  as 
set  forth. 

3.  The  combination  of  the  '  mud  &n '  at- 
tached to  a  rigid  shaft,  and  a  boat  containing 
a  series  of  water-tight  compartments,  £,  so  ao- 
Insted  as  to  cause  the  boat  to  settle  on  an  eren 
keel  as  the  compartments  are  filled  with  water, 
and  a  pump,  B,  for  exhausting  the  water  from 
all  the  compartments,  substantially  as  set 
forth." 

The  defendants,  in  their  answer,  denied  tiie 
validity  of  the  patent,  and  denied  infringenMnt 
of  any  valid  patent  of  the  complainant.  Tb^ 
then  stated  the  circumstances  under  which  they 
came  to  construct  the  dredge-boat  compjaixted 
of,  namely:  that  in  October,  1867,  the  Govern- 
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ment  of  the  United  Stetea  advertised  for  pro- 
poMla  for  boildiDK  a  dredge-boat  for  tlie  moutli 
of  the  Miwissippr  River,  according  to  certain 
pbzu  and  specincstions;  tliat  the  defendants, 
being  manoucturerg  and  builders  of  marine  en- 
gines and  steamboats,  examined  the  plans  and 
niedflcations,  and  made  proposals  for  building 
ue  boat  according  to  the  same;  which  were  ac- 
cqited;  and  they  at  once  began  the  construction 
of  the  boat  and  completed  It  under  the  inspec- 
tioa  and  supenrision  of  a  United  States  officer, 
is  otxiformlty  with  the  stipulations;  and  the 
boat  went  in  charge  of  said  officer  to  ^e  mouth 
of  the  Mississippi  River;  that  the  said  plans 
tad  ipedficatioDs  were  made  and  fiirnished  by 
General  Uc  Alestcr,  of  the  engineer  corps  of  the 
United  States,  for  the  use  of  the  government 
•ad  were  the  result  of  his  own  studpr,  observa- 
doos  and  experience,  and  that  so  far  as  they 
were  original  he  was  the  author  of  them.  They 
fnrtber  digged  by  their  answer,  as  amended,  as 
follows:  "  That  the  plans  and  specifications  by 
wbidi  the  said  dredge-boat  was  constructed 
were  not,  and  the  said  dredge-boat  itself  was 
not  a  new  invention,  or  novel  and  original;  but 
the  same,  and  the  principle  of  said  dr«ige-boat, 
bad  been  substantially  knovm  and  publicly  used 
before,  to  wit:  at  New  Orleans,  on  the  mouth 
of  the  Mississippi  River,  in  Uie  year  1859,  in  the 
suam  dredge-boat  Enoch  Train,  by  Charles  H. 
Hj-de,  by  Thomas  O.  Mackie,  and  William  A. 
Hyde,  copartners,  under  the  firm  of  Hyde  & 
ilackie,  and  Ijy  Henry  Wright;  and  had  also 
been  used  and  applied  in  the  construction  of 
iJxhtdntft  monitoiB,  so-called,  built  by  the  Unit- 
ed States  QoTemment  during  the  late  rebellion, 
and  long  prior  to  the  allegra  patent  or  inven- 
tion of  the  said  Brady  and  the  dates  of  his  pa- 
tent or  eawat,  and  one  of  which  said  lignt- 
dnft  monitors  was  built  at  the  works  of  these 
defendants." 

The  answer  further  stated  that  in  1866  and 
18e^  prior  to  the  date  of  Brady's  alleged  in- 
jvntHti,  he  was  acting  as  agent  for  one  Tyler, 
in  carrying  ont  a  contract  with  the  government 
for  the  improvement  of  the  mouth  of  the  Mis- 
aisip{ri  River;  that  Oeneral  HcAlester  was  then 
immed  at  New  Orleans  to  gupervise  and  in- 
ipect,  on  behalf  of  the  United  States,  the  exe- 
cotioo  of  the  contract;  that  Brady  was  fitting 
md  preparinx  a  steamboat  for  the  purpose  on 
*  plaii  entirely  different  from  that  of  his  alleged 
iavcntioD;  that  McAlester  then  detailed  and  de- 
wntied  to  him  a  plan  for  a  dredge-boat  iden- 
lied  with  that  of  the  boat  constructed  by  the 
dcfendattts;  which  plan  McAlester  communi- 
nted  to  the  hoard  of  engineers  of  the  army 
before  the  date  of  the  alleged  invention  by 
Body;  Quit  Brady's  boat  was  a  failure,  and  the 
eootiact  was  annulled;  that  then  Brady  made 
dnwiius  for  ii  boat  on  the  plan  described  to  him 
|7  McAleater.  and  afterwards  claimed  to  be  the 
iaventor  c^  it,  and  made  application  for  his  pa- 
tent, and  obtained  the  same  after  the  def end- 
ms  had  commenced  work  on  the  boat  com- 
plained of. 

Evidence  was  taken,  and  on  a  hearing  before 
Mr.  Jhutiee  CHftoid,  in  September,  1876,  a  de- 
OM  WM  made  sustaining  ute  patent,  declaring 
ihatOe  defendants  had  infringed  the  same,  and 
refeniw  h  to  s  master  to  take  an  account  of 
the  pnAs  reoetned  by  the  defendants  from  the 
infibgement.  The  master  reported  the  sum 
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of  $6,604.82.  Both  parties  excepted,  but  their 
exceptions  were  ovemiled,  and  a  final  decree, 
in  accordance  with  the  report,  was  rendered 
October  9, 1878,  with  costs.  Both  parties  have 
appealed. 

The  most  important  question,  and  first  to  be 
considered,  is  the  validity  of  the  patent. 

It  is  obvious  from  reading  the  specification 
that  the  alleged  invention  consists  mainly  in 
attaching  a  screw,  which  the  patentee  caUs  a 
mud  fan,  to  the  forward  end  of  a  propeller 
dredge-boat,  provided  with  tanks  for  settling 
her  in  the  water.  It  is  operated  by  sinking  the 
boat  \mtil  the  screw  comes  in  contact  with  the 
mud  or  sand  which,  bv  the  revolution  of  the 
screw,  is  thrown  up  and  mingled  with  the  cur- 
rent. The  use  of  a  series  of  tanks  for  the  pur- 
pose of  keeping  the  vessel  level  whUe  she  set- 
tles is  an  old  contrivance  lon^  used  in  diy- 
docks,  and  Is  shown,  by  the  evidence,  to  have 
been  used  in  many  light-draft  monitors  duij^g 
the  late  war.  The  defendants  themselves  built 
one  of  these  vessels.  The  Casco.  Mr.  Edwards, 
the  president  of  The  Atlantic  Works,  in  his  tes- 
timony says:  "  The  Casco  was  built  double, 
leaving  a  water  space  on  each  side  nearly  the 
entire  length  of  the  vessel,  with  an  arrangement 
of  valves  for  flooding  the  compartments  at 
pleasiu^,  for  the  purpose  of  sinkmg  the  vessel 
to  the  desired  draft  of  water,  and  with  power- 
ful steam  pumps  to  pump  the  water  out  for  the 
purpose  of  raising  it  in  the  water.  The  com- 
partment on  the  side  was  divided  into  several, 
and  one  or  all  of  them  could  be  filled  as  desired. 
The  object  was  to  enable  them  to  put  her  on  an 
even  keel,  or  to  raise  or  depress  one  end  at 
pleasure."  The  employment  of  their  screws 
by  propeller  ships,  driven  stem  foremost,  for 
the  removal  of  sand  and  mud  accumulated  at 
the  mouths  of  the  Mississippi,  had  frequently 
occurred  years  before  the  patentee's  invention 
is  alleged  to  have  been  made.  Several  French 
steamers,  one  of  which  was  named  The  Francis 
Arago,  had  used  this  method  there  prior  to  the 
year  1869.  In  that  year  The  Enoch  Train,  a 
double  propeller,  that  is,  having  two  screws  at 
her  stern,  was  used  in  the  same  way  by  certain 
contractors,  under  the  government,  for  dredging 
the  mouth  of  the  Mississippi.  &lr.  Hyde,  one 
of  the  contractors  and  owners,  in  his  te^^timony 
describes  her  construction  and  operation  as  fol- 
lows: 

' '  She  was  a  propeller  of  burden  between  three 
and  four  hundred  tons,  with  two  propeller 
screws  at  her  stem,  about  nine  feet  in  diameter 
each;  the  cylinders  were  thirty-six  inches  in 
diameter  and  thirty-four  inches  stroke;  she  had 
one  doctor  engine;  was  fitted  also  with  a  large 
wrecking  pump,  with  two  low-pressure  boilers; 
engines  were  also  low-pressure  engines.  Her 
draft  of  water,  in  ordinary  trim,  with  three 
hundred  barrels  of  coal  on  board,  was  about 
thirteen  feet  aft,  and  a  little  less  at  the  bows. 
Bv  ordinary  trim,  I  mean  the  usual  sailing  trim. 
The  propeller  screws  were  one  on  each  quarter, 
or  each  side  of  the  stem  post.  Before  going 
to  dredging  on  the  bar,  I  fitted  her  up  with  a 
water4%ht  apartment  or  tank,  at  the  stem,  by 
a  bulkhead  rcmning  athwart  ships;  say  about 
twenty  or  twenty-five  feet  from  the  stem.  That 
space  was  divided  by  a  fore  and  aft  bulkhead, 
making  two  water-tight  compartments. 

The  mode  of  filling  the  compartments  was 
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by  8top-cockB  in  the  sides  of  the  vessel  opening 
into  the  water-tight  compartment;  the  draft  of 
water  could  be  increased  from  her  natural  draft 
of  water,  say  thirteen  feet  to  eighteen  feet,  ac- 
cording to  the  quantity  of  water  let  into  the 
tanks.  The  mode  of  operating  was  by  running 
the  vessel  up  and  down  over  the  bar,  and  thus 
stirring  up  the  mud  with  the  propeller  screws. 
When  the  water  was  too  shoal  for  faer  to  pass 
over,  the  stem  of  the  vessel  was  turned  to  the 
bar,  and  she  was  run  stem  on,  the  engines  be- 
ing reversed.  Whenever  we  got  done  working 
on  the  bar  there  was  a  valve  in  the  water-tight 
compartments  for  letting  the  water  into  the 
hold  of  the  vessel,  from  which  the  water  was 
pumped  out  of  the  vessel  by  the  steam-pumps, 
and  the  vessel  would  then  be  left  at  her  onii- 
nary  draft. 

Int.  18.  Please  to  state  how  you  happened  to 
employ  this  mode  of  dredging  by  The  Enoch 
Train. 

Ans.  Well,  I  thought  it  would  be  an  effect- 
ual way  of  removing  the  mud  from  the  bar; 
that  by  the  screws,  coming  in  contact  with  the 
mud  and  deposit,  and  the  revolutions  of  the 
screws  about  sixty  times  a  minute,  would  create 
a  current  of  water  by  which  the  sediment  would 
be  washed  away." 

The  evidence  of  Henry  Wright,  the  master 
of  The  Enoch  Train,  under  whose  charge  her 
operations  were  conducted,  is  to  the  same  pur- 
port  He  says: 

"  We  used  to  work  our  propellers  in  cutting 
up  the  mud.  The  operation  consisted  in  cutting 
through  the  mud  with  our  propellers.  Some- 
times we  went  at  the  mud,  stem  foremost, 
sometimes  sideways  and  sometimes  bows  on. 
When  I  went  to  the  bar  at  first,  there  was  about 
fifteen  feet  of  water  on  it,  and  when  I  quit  oper- 
ating there  were  eighteen  feet  on  it  in  most 
places.  Where  the  water  was  shallow,  we  in- 
variably went  at  the  mud,  stem  foremost.  The 
stem  was  always  loaded  down  to  eighteen  feet 
when  dredrang,  but  the  bows  were  not  loaded 
down.  In  orraring,  the  stem  was  always  sev- 
eral feet  lower  down  than  the  bows,  say  three 
or  four  feet." 

The  boat  built  by  the  defendants,  which  was 
called  The  Essayons,  was  operated  in  precisely 
the  same  wav.  Being  built  expressly  for  dredg- 
ing, her  dredging  screw  was  placed  at  her  stem, 
it  IS  true;  but  her  mode  of  operation  was  the 
same  as  that  of  The  Enoch  Train.  Her  master, 
Putnam,  describes  it  as  follows: 

"  The  method  we  use  is  to  go  outside  the  bar 
into  deep  water;  then  we  sink  the  dredging  end 
of  the  vessel  by  iilling  up  the  tanks  at  that  end 
with  water  to  any  depth  required.  Then  we 
start  the  propelling  screw  at  the  other  end  of 
the  vessel,  and  go  in  with  that  until  the  vessel 
grounds;  then  we  stop  the  propelling  screw  and 
start  the  dredging  screw;  and  as  that  screw  re- 
volves, it  cuts  up  the  mud  at  the  bottom  and 
drags  the  vessel  after  it  at  the  same  time;  after 
going  as  far  as  we  wish  we  stop  the  dredging 
screw,  lower  the  rake  at  the  dredging  end,  and 
back  out  into  deep  water,  using  either  or  both 
of  the  screws  to  go  back  with,  thus  dn^ging 
the  mud  after  us  that  the  dredging  screw  has 
cut  up  from  the  bottom,  and  carrying  it  out 
into  deep  water;  or  rather,  the  operation  is, 
that  the  dredging  screw  agitates  the  mud  and 
throws  it  up  into  the  surface  current,  and  the 
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current  takes  it  out  to  a  large  extent,  while  the 
rake  takes  fresh  hold  of  t£e  bottom  and  also 
carries  out  whatever  is  broken  up  by  the  scmr 
and  settles  from  the  current.  After  backing 
out  into  deep  water,  we  hoist  the  rake  and  go 
back  again  and  repeat  the  operation.  When  we 
first  arrived  at  the  bar,  we  made  several  experi- 
ments as  to  the  best  mode  of  dredging,  but  the 
mode  above  described  we  found  to  be  the  cor- 
rect one,  and  have  ever  since  used." 

Xearly  all  the  witnesses  examined  on  tbe 
subject  declare  that  there  is  no  difference  in 
principle  l)etween  the  mode  of  operation  of  The 
Enoch  Train  and  that  of  The  Essayons.  The 
scraping  or  raking  apparatus  is  not  mentioned 
in  tbe  plaintiff's  ^Uent  at  all.  This,  as  wiU  he 
hereafter  seen,  is  part  of  the  original  design  of 
General  McAlester,  the  government  officer  who 
had  charge  of  the  improvement  of  the  mouth 
of  the  Mississippi 

It  is  further  noticeaUe,  that  The  Easayons.as 
is  abundantly  estabUsheid  by  the  evidence,  al- 
ways worked  with  her  stem  sunk  and  depreiBed, 
and  never  with  an  even  keel,  upon  which  spe- 
cial emphasis  is  placed  by  the  patent  in  suit 

It  may  well  he  asked,  at  this  point,  where 
was  there  any  invention  in  tbe  device  de- 
scribed in  the  patent?  Was  it  invention  to 
C:e  a  screw  for  dredging  at  the  stem  of  the 
t?  Nothing  more  wan  this  was  in  reality 
suggested  by  the  patentee.  And  that  was 
substantially  what  was  done  with  the  FreDcfa 
steamers  prior  to  1860,  and  with  The  Enoch 
Train  in  that  year.  They  were  turned  end 
for  end,  and  the  stem  was  used  as  the  stem, 
and  the  screws  went  forward,  working  in  tbe 
bottom  deposit  in  advance  of  the  vessels.  When 
The  Enoch  Train  was  procured  for  the  aenrioe 
which  she  performed,  sne  was  ready  made,  and 
the  contractors,  to  save  time  and  expense,  sim- 
ply supplied  her  with  a  tank,  in  order  to  settle 
her  to  the  proper  depth,  and  they  found  het 
very  serviceable.  Had  she  been  built  for  a 
dredge-boat,  with  the  design  of  using  screws 
for  hedging  as  she  did  use  them,  can  it  be 
doubted  that  her  dredging  screw  would  have 
been  placed  forward  instead  of  taming  her 
stem  forward?  Would  not  this  have  been  sug- 
gested by  ordinary  mechanical  skill  T  The  plui 
and  mode  of  operation  would  have  been  pre- 
cisely the  same.  When,  after  this,  tbe  govern- 
ment proceeded  to  build  a  boat  expressly  for 
dredging  the  mouths  of  the  Mississippi,  we 
should  naturally  expect  to  find  it  built  as  Tbe 
Essayons  was  built,  vrith  her  dredging  screws 
at  the  stem  instead  of  the  stem.  The  making  of 
them  with  longer  blades  than  those  of  tbe  pro- 
pelling screw,  and  sharpened  at  tbe  poinb), 
would  be  a  matter  of  course.  Ko  invention 
would  be  requisite  for  any  of  these  arrange- 
ments. It  seems  to  us  that  the  wbole  princifle 
of  Tbe  Essayons' construction  and  fumishment, 
as  well  as  that  of  the  patent  in  question,  was 
anticipated  by  The  Enoch  Train,  if  not  by  tbe 
French  steamers,  and  that  a  patent  for  that 
principle,  though  qualified  by  tbe  natural  in- 
cidents and  adjuncts  of  its  appUcatic^  ought 
not  to  be  sustained. 

The  process  of  development  in  manutectmesj 
creates  a  constant  demand  for  new  ntplianceLH 
which  the  skill  of  ordinary  head  workmen  and 
engineers  is  generally  adequate  to  demise,  ana 
whlcb,  indeed,  are  tbe  natural  and  proper  on^ 
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growtb  of  such  development  Each  step  for- 
mti  prepsreB  the  way  for  the  next,  and  each  is 
nmaUy  taken  by  spontaneous  trials  and  at- 
ttmptt  in  a  hundied  different  places.  To  grant 
lot  aingje  vuty  a  monopoly  of  every  slight  ad- 
mxe  made,  except  where  the  exercise  of  in- 
vention, somewhat  above  ordinary  mechanical 
ormgineeiiiig  skill,  is  distinctly  shown,  is  on- 
joit  m  piindide  and  injurious  in  its  conse- 
qoeDces. 

The  design  of  the  patent  laws  is  to  reward 
Unae  wlw  make  some  substantial  discovery  or 
tavention,  whidt  adds  to  our  knowledge  and 
nakea  a  step  in  advanoe  in  the  useful  arts. 
Bach  inventon  are  worthy  of  all  favor.  It  was 
new  the  object  of  those  laws  to  grant  a  monop- 
dj  fw  every  trifling  device,  every  shadow  of  a 
dade  of  an  idea,  which  would  naturally  and 
qwntaiieoualy  occur  to  any  skilled  mechanic  or 
opoator  in  the  ordinary  progress  of  manufact- 
mcs.  Such  an  indiscriminate  creation  of  ex- 
doBve  privil^es  tends  rather  to  obstruct  than 
to  atimalate  mvention.  It  creates  a  class  of 
sjieeolative  schemers  who  make  it  Qieir  busi- 
aeH  to  watch  the  advancing;  wave  of  improve- 
ment, and  gather  its  foam  In  the  form  of  pa- 
tented monopolies,  which  enable  them  to  lay  a 
liMvy  tax  upon  the  industry  of  the  country, 
witlioat  c(»tributing  anything  to  the  real  ad- 
vucement  of  the  arts.  It  embarrasses  the  hon- 
ed  pursuit  of  business  with  feara  and  appre- 
henaons  of  concealed  liens  and  imknown  lia- 
bilities to  lawsuits  and  vexatious  accountings 
for  profits  noade  in  good  faith. 

Bat  The  Enoch  "min  did  not  exhibit  all  that 
vas  done  in  the  matter  of  dredge-boats  anterior 
to  the  alteged  invention  of  Brady.  If  the  appli- 
cation of  dredging  screws  to  the  stem  of  a  boat, 
driven  by  a  propeller  or  otherwise,  was  not 
fonnally  exhibited  in  The  Enoch  Train,  it  was 
ootainly  exhibited  in  the  invention  of  one  Eph- 
rtim  B.  ^ahop,  which  was  patented  in  April, 
1858,  and  was  appUed  by  Brady  himself  to  a 
diedge-boatcalleaTheWigginS'Ferry,fitted  up 
*nd  operated  by  him  at  the  mouth  of  the  Slissis- 
iil^  in  1868.  This  boat  was  propelled  by  an 
(KtUnaiy  center  paddle  wheel,  and  to  the  bow 
woe  fixed  two  revolving  conical  shaped  screws, 
yiach,  on  being  let  down  to  the  river  bottom, 
cat  and  Btirred  up  the  mud  and  sand  and 
caoied  it  to  float  away  in  the  current.  Each 
Kiev  was  driven  by  a  separate  steam-engine. 
Biifacp  was  examined  as  a  witness,  and  testified 
tliat  the  idea  occurred  to  him  from  seeing  a  stem 
viksd  boat  (Hi  the  Arkansas  River  make  a  chan- 
ad  for  herself  by  turning  stem  foremost  and  re- 
iDcning  the  sediment  by  the  revolution  of  her 
ptopelfer.     He  says: 

"About  1862  or  1868, 1  was  then  keeping  store 
«t  Van  Boren,  Arkansas.  The  difficulty  of 
getting  goods  up  the  Arkansas  River,  in  conse- 
<roenoe  of  sand  bars,  was  very  great — so  great 
UMt  we  bad  a  cargo  of  goods,  nearly  a  whole 
boat  load,  that  was  detainied  in  consequence  of 
nod  bats  for  at  least  eight  months  biefore  she 
ooukl  leatii  Van  Buren  mm  Pine  Bluff,  Arkan- 
sas. Sedng  this  necessity  of  removing  Uiese  ob- 
stroctionB,  and  knowing  all  about  the  usual  ma- 
cbines  xsp  to  that  date  uiat  had  been  invented, 
and  their  capacity,  and  knowing  of  the  very 
great  amount  of  sediment  that  must  be  removed 
todo  may  good,it  appeared  to  me  absolutely  nec- 
esHiy  that  machinery  of  greater  capad^  and 
See  17  Otto. 


strength  should  be  invented,  and  thinking  upon 
this  subject,  I  thought  of  and  planned  out  one 
or  more  spirally -flanched  screws,  to  be  rotated 
by  machinery  on  deck  of  a  boat  or  in  her  hull, 
with*the  large  ends  of  the  spiral  screws  down, 
with  sharp  cutting  comers  or  points, the  screws 
to  revolve  right  and  left  powerfully,  intended 
to  elevate  the  sediment  up  the  inclination  of  the 
drum  by  reason  of  the  powerful  motion  of  those 
drums;  the  water  being  comparatively  still, 
would  necessarily  force  uie  sediment  up  the  in- 
clinatioh  of  the  screws,  and  throw  the  sediment 
off  to  the  right  and  left  into  the  water,  which 
would  carry  it  to  harmless  localities.  This  was 
the  first  plan  that  was  afterwards  developed  into 
my  patent." 

in  the  fall  of  1866  Brady  and  several  other 
persons  amociated  with  him,  Bidiop  himself  be- 
mg  interested,  made  a  contract  with  the  govern- 
ment to  dredge  the  southwest  pass  of  the  Mis- 
sissippi,  and  procured  for  the  purpose  TheWig- 
gins  Ferry,  and  fitted  up  her  bow  with  Biw- 
op's  apparatus.  Brady  had  the  superintend- 
ence of  ner  fitting  up,  and  of  operating  her  aft- 
er she  was  ready  for  work.  They  commenced 
upon  her  in  November,  1866,  but  did  not  get 
her  started  until  the  19th  of  March,  1867.  After 
working  with  her  for  several  months,  and  find- 
ing that  she  was  not  strong  enough  for  the  work 
required  in  the  southwest  pass,  and  that  the 
seaiment  would  fill  up  again  when  she  was  taken 
off  for  repairs,  although  they  often  succeeded  in 
deepening  the  channel  three  or  four  feet,  the 
contract  was  abandoned.  For  a  common  river 
bottom  she  would  have  answered  well  enough. 
Mr.  Roy,  one  of  the  parties  interested  in  her 
and  who  was  on  her  for  several  days  at  the  com- 
mencement of  her  operations,  says  that  in  the 
pass,  before  trying  the  bar,  she  worked  very 
successfully.  If  her  machinery  was  not  strong 
enough  for  accomplishing  the  hard  work  to  be 
done  on  the  bar,  she  was,  nevertheless,  well  fitted 
for  lighter  dredging.and  exemplified  in  her  con- 
struction the  use  of  screws  at  her  stem. 

It  is  true  that  Bishop's  patent  was  not  set  up 
by  way  of  defense  in  the  answer;  but  there  fe 
no  dispute  as  to  the  time  it  was  issued,  and  that 
fact,  together  with  Bishop's  testimony,  makes  it 
clear  that  his  invention,  which  was  exemplified 
in  The  Wiggins  Ferry,  was  made  as  far  back 
as  1858,  anticipating  Brady  according  to  his  own 
showing  for  at  least  seven  or  eight  years. 

It  is  clear,  then,  that  Brady  did  not  invent 
the  furnishing  of  vessels  with  water  tanks,  so 
arranged  as  to  sink  them  on  an  even  keel;  for 
these  had  been  used  long  before  in  the  light- 
draft  monitors;  he  did  not  invent  the  use  of  re- 
volving screws  on  a  dredging-boat,  for  cutting 
and  stirring  up  the  mud  and  sediment;  for  these 
had  been  used  for  that  purpose  on  the  French 
steamers,  and  on  The  Enoch  Train,  in  and  prior 
to  1859 ;  he  did  not  invent  the  use  of  water  tanks 
in  a  dredging-boat  for  sinking  the  screws  down 
to  the  bottom  or  bar  to  be  dredged,  for  this 
plan  had  been  adopted  in  The  Enoch  'Train;  he 
did  not  invent  the  application  of  screws  to  the 
forward  end  of  a  dredge-boat,  so  as  to  work  in 
advance  of  the  boat,  for  this  had  been  virtually 
done  on  The  Enoch  Train,  and  was  fonnally 
done  on  The  Wiggins  Ferry,  the  plan  of  which 
had  been  mventM^by  Bishop  hi  1858.  What, 
then,  did  he  invent?  Did  he  make  a  selection 
and  combination  of  these  elements  that  would 
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not  hare  occurred  to  any  ordinary  skiUed  engi- 
neer called  upon,  with  all  this  previous  knowl- 
edge and  experience  before  him,  to  devise  the 
construction  of  a  strong  dredgfri>oat  for  use  at 
the  mouth  of  the  MissiBsippi?  We  think'  not. 
We  think  that  there  is  no  reasonable  ground  for 
any  such  pretension. 

But  if  a  different  conclusion  could  be  reached, 
to  our  minds  it  is  as  certain  as  any  fact  depend- 
ing on  conflicting  testimony  caax  be,  that  Brady 
derived  the  ideas  embraced  in  his  patent  from 
€teneral  McAlester,  the  government  o£9cer  who 
in  1866  and  1867  had  charge  of  the  improve- 
meats  at  the  mouth  of  the  Mississippi  River, 
and  that  he  never  conceived  these  ideas  till  they 
were  communicated  and  explained  to  him  by 
General  McAlester  during  the  fitting  up  of  The 
Wiggins  Ferry  at  New  Orleans  and  during  the 
progress  of  her  operations  at  the  Southwest 
Pass.  It  is  proved  by  overwhelming  evidence 
that  during  the  whole  period  of  her  fitting  up, 
and  until  it  was  developed  by  her  working  on 
the  bar,  that  she  was  incapable  of  performing 
the  work  required  of  her  at  that  place,  that  Brady 
regarded  and  spoke  of  Bishop's  plan  as  the  best 
possible  plan  that  could  be  devised,  and  that  al- 
though deeply  interested  in  the  success  of  the 
operations,  he  never  alluded  to  or  hinted  at  anjr 
plan  of  his  own  devising  different  from  it.  His 
whole  conduct  for  months,  as  well  as  his  total 
silence  on  the  subject  of  any  prior  invention 
made  by  himself.  In  all  his  intercourse  with  his 
associates  in  the  contract,  with  the  government 
ofiScers  in  charge,  and  with  the  superintendents 
and  owners  of  the  foundry  where  The  Wig^ns 
Ferry  was  fitted  up,  is  the  strongest  possible 
proof  that  no  such  invention  as  he  claims  had 
been  projected  by  him.  The  witnesses  who 
speak  of  his  conversations  and  sketches  in  De- 
cember, 1865,  and  early  in  1866,  as  communi- 
cated to  them  with  the  utmost  freedom,  with 
DO  apparent  object  so  far  as  they  were  concerned, 
must  either  be  mistaken  as  to  the  time,  or  as  to 
the  devices  described.  Interested  as  he  is  in  the 
result  of  the  suit,  his  own  testimony  cannot  be 
allowed  to  prevail  against  a  course  of  conduct 
so  utterly  at  variance  with  it.  It  may  be  true; 
but  we  cannot  give  it  effect  against  what  he 
himself  did.and  did  not  do,  without  disregarding 
the  ordinary  laws  that  govern  human  conduct. 

During  the  operations  of  The  Wiggins  Ferry 
on  the  bar,  it  is  true,  he  did  make  divers  plans 
and  drawings  for  an  improved  dredge-boat.  The 
first,  made  as  Lieutenant  Payne  says,  a  week 
or  ten  days  after  the  vessel  arrived  at  the  South- 
west Pass,  therefore  the  last  of  March  or  first 
of  April,  was  merely  a  modification  of  Bishop's 
pltm,  placing  the  cones  parallel  to  each  other  m- 
stead  of  being  pointed  together  in  a  salient  an- 
gle, and  providing  the  boat  with  watei^tight 
compartments  by  which  she  could  be  raiseo  or 
lowered.  He  worked  at  these  drawings  for 
some  time,  and  Lieutenant  Payne  helped  him 
to  make  tracings  of  them.  In  one  corner  of  the 
drawings  on  the  same  sheet,  two  or  three  screws 
were  eniibited,  intended  to  be  used  in  place  of 
the  cones  if  thought  best  or  desired.  It  is  stated 
in  the  bill  that  on  the  17th  of  May,  1867,  Brady 
filed  a  caveat  in  the  Patent  Office,  describing  his 
invention;  but  the  patent  was  not  obtained  till 
the  17th  of  December  following.  No  copy  of 
the  eattai  appears  in  the  record,  so  that  we  can- 
not tell  what  it  contained. 
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Now,  where  was  It  that  Bndv,  vrho  had  been 
go  enthusiastic  upon  the  sapemdve  merits  of 
Bishop's  plan  as  implied  to  'The  Wiggins  Ferry, 
obtained  the  new  light  which  resulted  in  the 
filing  of  his  eaeeat  Uie  17th  of  May,  and  in  the 
obtaining  of  his  patent  in  December?  The  story 
is  told  l^  Lieutenant  Pavne,  who  appears  to  be, 
not  only  an  intelligent,  but  an  entirely  diainte^ 
ested  witness.    He  says: 

"  In  the  latter  part  of  February,  1867,  at  the 
engineer  office.  New  Orleans,  Qeneral  McAles- 
ter told  Brady  that  he  had  doubts  of  the  suc- 
cessful working  of  The  Wiggins,  and  in  the 
case  of  her  proving  a  failure,  he  should  suggest 
to  the  engineer  department  a  plan  of  bis  own 
for  doing  that  work,  which  plan  he  then  ex- 
plained to  Brady  in  my  presence.  He  said  he 
should  recommend  the  building  of  a  strong  ves- 
sel provided  with  propellers  at  each  end,  and 
arranged  with  water-tight  compartments,  so 
that  the  vessel  could  be  raised  or  lowered  at 
pleasure.  She  was  also  to  be  provided  with 
scrapers,  which  could  be  attached  at  either  end, 
and  raised  or  lowered  at  will  by  machinery.  She 
was  to  have  rudders  at  each  end,  and  be  able 
to  move  {neither  direction,  either  head  or  stem, 
equally  well.  He  proposed  to  try  the  scrapers 
first,  and  if  they  were  not  found  to  woric  satis- 
factorily, to  try  any  other  devise  which  migiit 
be  thought  practicable.  Brady  seemed  to  be 
much  pleased  with  the  idea,  but  seemed  confi- 
dent of  the  success  of  The  Wiggins." 

It  further  appears  that  GJeneral  McAlester,  in 
pursuance  of  bis  idea,  communicated  bis  plans 
to  the  government  board  of  engineers,  ana  dnr^ 
ing  the  spring  and  summer  of  1867,  commenc- 
ing as  early  as  April,  prepared  the  plans  and 
specifications  according  to  which  The  Essayons 
was  afterwards  built.  It  is  very  strange  that 
the  copy  of  Oeneral  McAlesters  letters  to  Ibe 
department,  and  several  other  important  exhib- 
its that  were  put  in  evidence,  have  not  been  in- 
serted in  the  record  used  on  this  appeal.  Whoe 
the  fault  lies,  it  is  not  for  us  to  say.  SnfBcient 
appears.however,  notwithstanding  the  evidence 
adduced  to  the  contrary,  consisting  mostly  of 
the  testimony  of  the  complainant  himself,  to 
convince  us  that  Brady  derived  his  whole  idea 
from  the  suggestions  of  General  McAtester; 
and  that  the  plans  for  the  construction  of  The 
Essayons  originated  entirely  with  that  ofiBcer. 

Our  conclusion  is,  that  the  patent  sued  on  can- 
not be  sustained,  and  that  the  decree  of  tfie  Cir- 
cuit Court  must  be  reversed,  and  the  cause  re- 
manded, with  instructions  to  dismiss  the  bill  of 
complaint. 

Decree  reversed  aeeordinglif. 

True  copy.  Test: 

James  H.  MoKenney,  dork.  Sup.  Ckmrt.  IT.  S. 

Clted-IOT  C.  8..  854 ;  109  tJ.  S.,102:  UOU.  8.,«i;  m 
U.  a,  a06 ;  112  U.  k,  818, 868 ;  lli  C.  S.,  U.  150. 


ESCANABA    AND     LAKE    MICHIGAN 
TRANSPORTATION   COMPANY.    Appt.. 

V. 

Cmr  OF  CHICAGO. 

(See  8.  0.  "EieanalM  Oornmnv  v.  CtOeaoo,'"  IT  Otto, 

Navigable  vMter* — poiMr  t^  State*  over  bridym— 
ordiTtanee  of  1787. 
1.  The  Chloatto  Btver  and  its  bnuwhes,  aHbooch 
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cntiielf  wttUn  the  State  of  nUnota,  are  naTigalde 
■nunot  the  United  States,  over  whlob  OongTeH, 
imder  tt)  oommendal  jrawer,  mayexerdae  control 
to  tbe  extent  neoeasary  to  protect,  preserve  and  bn- 
jmn  their  free  narigiktlon. 

1  Until  OoDKieeB  acta  upon  the  subject,  the  power 
of  theSteteorer  iHridgee  aoioa  its  navlKable  streams 
kplensTf. 

t  Whnerer  limitation  msplaoed  upon  the  pow- 
«n  of  ininols  as  a  BOTemmeni,  while  in  a  territorial 
eondltloD,  either  by  the  Ordinance  of  1787  or  the 
legislation  of  Congress,  such  limitation  ceased  to 
lare  any  operatiTe  force,  except  as  voluntarily 
idwted  by  her,  after  she  became  a  State  of  toe 

[No.  1067.] 
Submitted  Jan.  19, 188S.    Decided  Mar.  S,  188S. 

i  PPEAL  from  the  Ciicuit  Ck>urt  of  the  United 
States  for  the  Northern  District  of  Illinois. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, bj  the  appellant,  to  enjoin  the  defendant 
from  obstructuig  the  free  navigation  of  the  Chi- 
cs^ River,  as  it  is  alleged  to  nave  done  by  cer- 
lain  regolationa  as  to  the  opening  and  closing 
«l  the  bridges  over  the  same. 

The  court  below  having  entered  a  decree  dis- 
Bissing  the  Ull,  the  complainant  appealed  to 
Ibis  court. 

The  fa^  of  the  case  are  fully  stated  in  the 
opinioa  oi  the  court 

Memn.  A.  T.  Britton«  J.  H.  KeOowMi 
and  S>mer  Cook,  for  appellants. 

Mr.  Frederick  S.  Wliuton«  Jr^  for  ap- 
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The  Chicago  River  is  not,  under  the  Illinois 
decisions,  a  savisable  stream. 

MiddleUm  v.  Pritehard,  8  Scam.,  510;  Ent- 
miitffer  v.  People,47  nL,884;  Chicago  v.  McGinn, 
5im.,266. 

By  the  decisions  of  this  court,  however,  it  is 
a  navigable  water  of  the  United  States. 

Tie  OmuMe  Chiefs.  FVtihiigh,  13  How.,  448; 
Anwy  V.  Keokuk,  94  U.  8.,  838  (XXIV.,  228); 
The  Daniel  BaU,  10  Wall ,  657  (77  U.  8.,  XIX. , 
my.  The  Montdlo,  11  WaU.,  411  (78 U.S.,  XX, 
HI). 

Navigable  waters  of  the  United  States,  lying 
-within  Uie  bounds  of  a  State,  are,  in  the  absence 
<rf  express  prohibition  by  Coneress,  entirely  in 
the  control  of  such  State,  and  the  State  may  del- 
csale  its  power  over  «uch  river. 

OmtmonwedUh  v.  Breed,  4  Pick.,  460;  People 
r.HS.  Co.,  15  Wend.,  113;  Willton  v.  Black- 
Uni  Creek  Manih  Co.,  3  Pet.,  245;  Oilman  v. 
i«*id»^»Wa,  8  WaU..713(70U.  8.,XVIU.,  96); 
Tie  Pattaie  Bridget,  3  WaU.,  783  (For  full  re- 
i)oit8ee»Ai»>endixtoBookXYL,799);  Flanagan 
T.  Pha»..  ^Pa.,  219;  Pound  v.  Turek,  95  U. 
S.,  459  (XXTV.,  525);  Transportation  Co.  v. 
0.ieago,  99  U.  8.  643  (XXV.,  838). 

While  the  United  States  may  regulate  com- 
meioe  on  the  Chicago  River,  the  State  of  Dli- 
oois  has  coiKnirrent  jurisdiction,  and  the  two 
Jnriadictioos  do  not  conflict. 

OrandaU  v.  Nenada,  6  WaU.,  35  (73  U.  8., 
iniL.746):  The  Lottawanna,  21  WaU.,558(8B 
U.  8.,  XXU.,  654);  Ee parte MeNeU.  18  WalL, 
aS6^U.  8..  XX.,  624);  Oate^the  State  Freight 
r«,  IS  WalL.  282(82U.8.,XXL,146);  JJ.fi.  Co. 
T.  Fuller,  17  WaU.,  660  f84  U.  8.,  XXL,  710); 
OAmM  V.  McbOe.  16  WaU.,  479 (88  U.  8.,  XXI., 

K(rrm.—iraolgatle  vxOert;  \ehat  art  in  the  Untted 
SaUe;  ttreami  ama  inland  vaten  01  htigfwoui.  See 
Me*  to  U.  &  ▼.  Tbe  HonteUo,  87  V.  H-.TTTf;  an. 

Bridget:  ci^erent  Mnda;  UgUUMve  power  to  grant 
r<glktto«reet;  duty  to  revatr.  See  not*  to  Wdght- 
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470);  Jbrtorv.  N.  0.,  94 U.S.,  248(XXIV.,128). 

The  State  of  Illinois  has  delegated  its  power 
oiver  the  river  to  the  City  of  Chicago. 

R.  S.  DL,  1881,  ch.  24,  p.  318. 

AU  the  acts  complained  of  are  authorized  by 
the  State. 

Aside  from  the  State's  control  over  the  river, 
which  has  been  del^^ted  to  the  City  of  Chi- 
cago, the  bridges  are  erected  for  a  pubUc  pur- 
pose; produce  a  pubUc  benefit;  are  m  a  reason- 
able sftoation;  do  not,  when  open,  materiaUy 
abridge  the  natural  channel  and,  therefore,  are 
lawftu  structures. 

R.  S.  Co.  v.  Ward,  3  Black,  485  (67  U.  8., 
XVn.,  811);  WiUiaim*  v.  BeardOey,  2  Cart. 
(Ind.),  591. 

The  rights  of  crossing  and  of  navigating  a 
pubUc  stream  are  coexistent  and  correlative, 
and  the  ordinances  are  an  equitable  adjustment 
of  these  correlative  rights. 

Devoe  v.  Petvrote  Fir.  Bridge  Co.,  8  Am.  L. 
R,  88;  III.  iWe.  Picket  Co.  y.  Peoria  Bridge  Co., 
88  m.,  467;  Chicago  y.  MeGina,  51  111.,  266; 
Packet  Oo.y.Boardo/Truiteet,  4  Hor.  Tran.  ,811. 

The  omu  of  proof  is  on  the  party  aUeging  a 
nuisance. 

Button  V.  Strong,  1  Black,38(66U.S.,  XVII., 


Mr.  JvtHee  Field  deUvered  the  opinion  of 
the  cotirt: 

The  Escanabs  and  Lake  Michigan  Transpor- 
tation Compaiiy,  a  Corporation  created  under 
the  laws  of  luchigan,  is  the  owner  of  three 
steam  vessels  eiujaged  in  the  carrying  ttade  be- 
tween ports  ana  places  in  different  States  on 
Lake  Michigan  and  the  navigable  waters  con- 
necting with  it  The  vessels  are  enrolled  and 
Ucensra  for  the  coasting  trade,  and  are  princi- 
raUy  einployed  in  carrying  iron  ore  from  the 
Port  of  £scanaba,  in  Michigan,  to  the  docks  of 
the  Union  Iron  and  Steel  Company  on  the  south 
fork  of  the  soudt  branch  of  the  Chicago  River 
in  the  City  of  Chicago.  In  their  course  up  the 
river  and  its  south  branch  and  fork  to  the  docks, 
they  are  required  to  pass  through  draws  of  sev- 
eral bridges  constructed  over  the  stream  by  the 
City  of  Chicago;  and  it  is  of  obstructions  caused 
by  the  closing  of  the  draws,under  an  ordinance 
of  the  City,  tor  a  designated  hour  of  the  morn- 
ing and  evening  during  week  days,  and  by  a 
Umitation  of  the  time  to  ten  minutes,  durmg 
which  a  draw  may  be  left  open  for  the  passage 
of  a  vessel,  and  by  some  of  the  piers  in  the 
south  branch  and  fork,  and  the  bridges  resting 
on  them,  that  the  Corporation  complains ;  and 
to  enjoin  the  City  from  closing  the  draws  for 
the  morning  and  evening  hours  designated,and 
enforcing  me  ten  minutes'  Umitation,  and  to 
compel  tbe  removal  of  the  objectionable  piers 
and  bridges,  the  present  biU  is  filed. 

The  river  and  its  branches  aro  entirely  within 
the  State  of  lUinois,  and  aU  of  it  and  nearly  aU 
of  both  branches  that  is  navigable  are  within 
the  limits  of  the  City  of  Chicago.  The  river, 
from  the  junction  of  its  two  branches  to  the 
lake,  is  about  three  fourths  of  a  mile  in  length. 
The  branches  flow  in  opposite  directions  and 
meet  at  its  head,  nearly  at  right  angles  with  it. 
Originally,  the  width  of  the  river  and  its  branch- 
es seldom  exceeded  one  hundred  fifty  feet;  of 
the  branches  and  fork  it  was  often  lees  than 
one  hundred  feet ;  but  it  has  been  greatly 
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enlarged  by  the  City  for  the  oonvenience  of  its 
conunerce. 

The  City  fronts  on  Lake  Michigan,  and  the 
mouth  of  the  Cliicago  River  ia  near  its  center. 
TheriTer  and  its  branches  divide  the  City  into 
three  sections;  one  lying  north  of  the  main  riv- 
er and  east  of  its  north  Branch,  which  may  be 
called  its  northern  division;  one  lying  between 
the  north  and  south  branches,  which  may  be 
called  its  western  division;  and  one  lying  south 
of  the  main  river  and  east  of  the  south  branch, 
which  may  be  called  its  southern  division. 
Along  the  river  and  its  branches,  the  City  has 
grown  up  into  magnificent  proportions,  having 
a  population  of  600,000  souls.  Running  back 
from  them  on  both  sides  are  avenues  and  streets 
lined  with  blocks  of  edifices,  public  and  private, 
with  stores  and  warehouses,  and  the  immense 
variety  of  buildings  suited  for  the  tesidenoe  and 
the  business  of  this  vast  population.  These  ave- 
nues and  streets  are  connected  by  a  great  num- 
ber of  bridges,  over  which  there  is  a  constant 
passage  of  foot  passengors  and  of  vehicles  of  all 
kinds.  A  slight  impediment  to  the  movement 
causes  the  stoppage  of  a  crowd  of  passengers 
and  a  long  line  of  vehicles. 

The  mun  business  of  the  Citv  where  the  prin- 
cipal stores,  warehouses,  offices  and  public 
buildings  are  situated,  is  in  the  southern  divis- 
ion of  ue  City;  and  a  large  number  of  the  per- 
sons who  do  business  there  reside  in  the  north- 
em  or  the  western  division,  or  in  the  suburbs. 

While  this  is  the  condition  of  business  in  the 
City  on  the  land,  the  river  and  its  branches  are 
crowded  with  vessels  of  all  kinds,  sailing  craft 
and  steamers,  boats,  barges  and  tugs,  moving 
backwards  and  forwards  and  loading  and  un- 
loading. Along  the  banks  there  are  docks, 
warehouses,  elevators  and  all  the  appliances  for 
shipping  and  leahipping^  goods.  To  these  ves- 
sels, the  unrestricted  navigation  of  the  river  and 
its  branches  is  of  the  utmost  importance;  while 
to  those  who  are  compelled  to  croas  the  river 
and  its  branches  the  bridges  are  a  necessity. 
The  object  of  wise  legislation  is  to  give  facilities 
to  both,  with  the  least  obstruction  to  either. 
This  the  City  of  Chicago  has  endeavored  to  do. 

The  State  of  Illinois,  within  which,  as  al- 
ready mentioned,  the  river  and  its  branches  lie, 
has  vested  in  the  authorities  of  the  City  juris- 
diction over  bridges  within  its  limits;  their  con- 
struction, repair  and  use;  and  empowered  them 
to  deepen,  widen  and  change  the  channel  of  the 
stream,  and  to  make  regumtions  in  regard  to 
the  times  at  which  the  biidges  shall  be  kept  open 
for  the  passage  of  vessels. 

Acting  upon  the  power  thus  conferred,  the 
authorities  have  endeavored  to  meet  the  wants 
of  commerce  with  other  States,  and  the  neces- 
sities of  the  population  of  the  City  residing  or 
doing  business  in  different  sections.  For  this 
purpose  thev  have  prescribed  as  follows  :  that 
"Between  the  hours  of  six  and  seven  o'clock  in 
the  morning,  and  half  past  five  and  half  past  six 
o'clock  in  the  evening,  Sundays  excepted,  it 
shall  be  imlawful  to  open  any  bridge  within  the 
City  of  Chicago ;"  and  that  "During  the  hours 
between  seven  o'clock  in  the  morning  and  half 
past  five  o'clock  in  the  evening,  it  s^Il  be  un- 
kwf  ul  to  keep  open  any  bridge  within  the  City 
of  Chicago  for  the  purpose  of  permitting  vessels 
or  other  crafts  to  pass  through  the  same,  for 
a  longer  period  at  any  one  tune  than  ten  min- 
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utes,  at  the  expiration  of  which  period  it  shall 
be  the  duty  of  the  bridge  tender  or  other  person 
in  charge  of  the  bridge  to  display  the  proper 
signal,  and  immediately  close  the  same,  and 
keep  it  closed  for  full  v  ten  ndnutes  for  such  per- 
sons,  teams  or  vehicles  as  may  be  waiting  to 
pass  over,  if  so  much  time  shall  be  required  ; 
when  the  said  bridge  shall  again  be  opened,  if 
necessary  for  vessels  to  pass,  for  a  like  period, 
and  so  on  alternately,  if^necessary,  during  the 
hours  last  aforesaid ;  and  in  every  instance 
where  any  such  bridge  shall  be  open  for  the 
passage  of  any  vessel,  vessels  or  other  craft, 
and  dosed  before  the  expiration  of  ten  min- 
utes from  the  time  of  openmg,  said  bridge  shall 
then,  in  every  such  case,  remain  closed  for  f uUv 
ten  minutes,  if  necessaiT',  in  order  to  allow  all 
persons,  teams  and  vehicles  in  waiting  to  pasa 
over  said  bridge." 

The  first  of  these  requirements  was  called  for 
to  accommodate  clerks,  apprentices  and  labors 
ing  men  seeking  to  cross  the  bridges,  at  Uie 
hoiuv  named,  in  going  to  and  returning  frwn 
their  places  of  labor.  Any  unusual  dday  in 
the  morning  would  derange  their  business  fco' 
the  day,  and  subject  them  to  a  corresponding 
loss  of  wages.  At  the  hours  specified,  ther«  te 
three  times,  so  the  record  shows,  the  usual  num- 
ber of  pedestrians  going  and  returning  that 
there  is  during  other  hours  of  the  day. 

The  limitation  often  minutes  for  uie  psflsage 
of  the  draws,  by  vessels,  seems  to  have  beoi  ent- 
inently  wise  and  propter  for  the  protection  ot 
the  interests  of  all  parties.  Ten  minutes  is  am- 
ple time  for  any  vessel  to  pass  the  draw  of  a 
bridge,  and  the  allowance  of  more  time  would 
subject  foot-pi^ngeis,  teams  and  other  t»- 
hicfes  to  g^reat  inconvenience  and  delays. 

It  is  to  this  ten  minutes'  limitation  and  to 
the  assignment  of  the  morning  and  evening 
hour  to  pedestrians  and  vehicles,  thst  the  com- 
plainant principally  objects.  He  inaiats  tbafc 
the  navigation  of  the  river  and  its  braachea 
should  not  be  thus  delayed;  that  the  rights  of 
commeroe  by  vessels  are  paramount  to  the 
rights  of  commerce  by  any  other  way. 

But  in  this  view  the  complainant  is  in  error. 
The  rights  of  each  class  are  to  be  enjoyed  'wltti- 
out  invasion  of  the  equal  rights  of  others. 
Some  concession  must  be  made  on  every  side 
for  the  convenience  and  the  harmonious  pursuit 
of  dififerent  occupations.  Independently  of  any 
constitutional  restrictions,  nothing  would  aeem 
more  just  and  reasonable,  or  better  designed  to 
meet  tiie  wants  of  the  population  of  an  inunenae 
city,  consistenUy  with  the  interests  of  com- 
merce, than  the  ten  minutes'  rule,  and  the  as- 
signment of  the  morning  and  evening  hoora 
which  the  city  ordinance  has  prescribM. 

The  power  vested  in  the  Qeneral  Oovemment 
to  regulate  interstate  and  foreign  commerce  m- 
volves  the  control  of  the  waters  of  the  United 
States  which  are  navigable  in  fact,  so  far  as  it 
may  be  necessary  to  insure  their  free  navln- 
tion,  when  by  themselves  or  their  connectiKm 
with  other  waters  they  form  a  continuous  chaa- 
ncl  for  commerce  among  the  States  or  with  for- 
eign countries.  77m  Daniel  Ball,  10  Wall. ,  SST 
m  U.  S.,  XIX.,  9091.  Such  is  Oie  case  with 
the  Chicago  River  and  its  branches.  The  com- 
mon law  test  of  the  navigabili^  of  waters,  that 
they  are  subject  to  the  ebb  and  flow  of  the  tide, 
grew  out  of  the  fact  that  in'  TZngianH  there  axe 
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DO  waten  navigable  in  fact,  or  to  any  great  ex- 
tent, which  are  not  also  affected  by  me  tide. 
That  test  has  long  since  been  discarded  in  this 
conntrr.  Vessels  larger  than  any  which  exist- 
ed in  Endand,  when  that  test  was  established, 
sow  naT^te  rivers  and  inland  lakes  for  more 
than  a  thmtsand  miles  beyond  the  reach  of  any 
tUe.  TtaA  test  only  becomes  important  when 
considering  the  rights  of  riparian  owners  to  the 
brd  of  the  stream,  as  in  some  States  it  governs 
in  diat  matter. 

The  Cliicago  RiTer  and  its  branches  must, 
tbcKf orcr  be  deemed  navigable  waters  of  the 
United  States,  over  which  (Congress  under  its 
commercial  power  may  exercise  control  to  the 
extent  necrasary  to  protect,  preserve  and  im- 
]8DTe  their  free  navigation. 

But  the  States  have  full  power  to  regulate 
within  their  limits  matters  of  tutemal  police,  in- 
dnding  in  that  general  designation  whatever 
wOl  promote  the  peace,  comfort,  convenience 
and  proroertty  of  dMir  people.    This  power  em- 
bnMs  the  constrocdon  of  roads,  canals  and 
)>idge8,  and  the  establishment  of  ferries,  and  it 
can  generally  be  exercised  more  wisely  by  the 
States  than  by  a  distant  authority.    They  are 
the  first  to  see  the  importance  of  such  means  of 
internal  communication,  and  are  more  deeply 
cnteemed  than  others  in  their  wise  manage- 
ment Illinois  is  more  immediately  affected  oy 
the  bridges  over  the  Chicago  River  and  its 
bnoches  than  any  other  State,  and  is  more  di- 
lei^  concerned  for  the  prosperity  of  the  City 
of  Chicago,  for  the  convenience  and  comfort  of 
its  inhabitants  and  the  growth  of  its  commerce. 
And  nowhere  could  ue  power  to  control  the 
bridges  in  that  City,  their  construction,  form 
and  strength,  and  ue  size  of  their  draws,  and 
the  manner  and  times  of  nsing  them,  be  better 
nited  Uian  with  the  State,  or  the  authorities  of 
the  City  upcHi  whom  it  has  devolved  that  duty. 
Whoi  its  power  is  exercised,  so  as  to  unneces- 
nrily  obstruct  the  navigation  of  the  river  or  its 
Imidies,  Congress  may  interfere  and  remove 
the  obstruction.    If  the  power  of  the  State  and 
that  of  the  Federal  Government  come  in  conflict, 
die  latter  most  control  and  the  former  yield. 
This  necesBarily  follows  from  the  position  given 
W  the  Constitution  to  legislation  in  pursuance 
(a  it,  as  the  supreme  law  of  the  land.  But  until 
OoBgresB  acts  on  the  subject,  the  power  of  the 
State  over  bridj^es  across  its  navigable  streams 
is  plenary.     This  doctrine  has  been  recognized 
from  the  eartiest  period,  and  approved  in  re- 
peated caaes,  the  most  notable  of  which  are  WiU- 
»a  V.  Blackbird  Greek  Marsh  Co.,  2  Pet.,  246, 
wfaieh  was  decided  in  1829,  and  Oilman  v.  Phil- 
oUtphia,  8  Wall.,  718  [70  U.  8.,  XVIII.,  96], 
which  -was  decided  in  1865.  In  the  first  of  the&e 
cases,  an  Act  of  Delaware  incorporated  the 
Bbc^bird  Creek  Company,  and  autliorized  it  to 
coDstract  a  dam  over  one  of  the  small  nav^ble 
rivers  of  tbe  State,  which  obstructed  the  navi- 
gation of  the  stream.   A  sloop,  licensed  and  in- 
mOed  according  to  the  navigation  laws  of  the 
United  States,  broke  and  injured  the  dam,  and 
thereupon  an  action  was  brought  for  damages 
by  the  company.    The  owners  of  the  sloop  set 
pp  that  the  liver  was  a  public  and  common  nav- 
igaUe  creek  "in  the  nature  of  a  highway,"  in 
which  the  tides  had  always  flowed  vaA  reflowed, 
and  in  wMcb  there  was,  and  of  right  ought  to 
be,  a  common  and  public  way,  for  all  the  citi* 
See  17  Otto. 


zens  of  the  State  of  Delaware  and  of  the  United 
States,  with  sloops  and  other  vessels  to  navigate 
at  all  times  of  the  year  at  their  free  will  and 
pleasure;  that  the  company  had  wrongfully 
erected  tiie  dam  across  the  navigable  cre^  and 
thereby  obstructed  the  same;  and  that  they  had 
brolcen  the  dam  in  order  to  pass  along  the  creek 
with  their  sloop.  To  this  idea,  the  company  de- 
murred and  the  demurrer  was  sustained  by  the- 
Court  of  Appeals  of  Delaware  and  bv  this  court. 
The  decision  here  was  based  entirely  upon  th» 
absence  of  anv^legislation  of  Congress  upon  the 
subject.  Said.  Oliief  Juttiee  Man£all,  speaking 
for  the  court:  "  The  measure  authorized  by  th& 
Act  (of  Delaware^  stops  a  navigable  creek,  and 
must  be  supposed  to  abridee  the  rights  of  those 
who  have  been  accustomed  to  use  it.  But  this 
abridgment,  unless  it  comes  in  conflict  with  the 
Constitution  or  a  law  of  the  United  States,  is  an 
affair  between  the  Government  of  Delaware  and 
its  citizens,  of  which  this  court  can  take  no  cog- 
nizance. The  counsel  for  the  complainants  m 
error  insist  that  it  coidee  in  conflict  with  the 
power  of  the  United  States  to  regulate  commerce 
with  foreign  Kations  and  among  the  several 
States.  If  Congress  had  passed  any  Act  in  ex- 
ecution of  the  power  to  r^ulate  commerce,  the 
object  of  wliich  was  to  control  state  legislation 
over  those  small  navigable  creeks,  into  which 
the  tide  flows  and  which  abound  throughout  the 
lower  country  and  tbe  Middle  and  Southern 
States,  we  should  not  feel  much  difficult;^  in  say- 
ing that  a  state  law,  coming  in  contact  with  such 
Act,  would  be  void.  But  Congress  has  passed 
no  such  Act  The  repugnancy  of  the  law  of 
Delaware  with  the  Constitution  is  placed  entire- 
ly upon  its  repugnancy  to  the  power  of  Congress. 
to  regulate  commerce  with  foreign  Nations  and 
among  the  several  States,  a  power  which  has  not 
been  so  exercised  as  to  ^ect  the  question." 

The  second  case  mentioned,  that  of  Oilman 
V.  Philaddphia,  is  equally  emphatic  and  deci- 
sive. The  complaint  there  was  by  a  citizen  of 
New  Hampshire,  who  owned  valuable  coal 
wharves  on  the  Schuylkill  River  at  Philadel- 

Ehia,  just  above  Chestnut  Street  in  that  city. 
1 1857  the  Legislature  of  the  State  authorized 
the  City  of  Pmladdi^iia  to  erect  a  permanent 
bridge  over  the  river  at  that  street  The  city 
being  about  to  begin  the  structure,  which  was 
to  be  without  a  draw,  Gilman  flled  a  bill  to  pre- 
vent its  erection,  alleging  that  it  would  be  an 
unlawful  obstruction  of  the  navigation  of  the 
river,  and  an  illegal  interference  vnth  his  rights, 
and  a  public  nuisance,  producing  to  him  special 
dam{^;  and  that  it  was  not  competent  for  tho 
Logiskture  of  Pennsylvania  to  sanction  such  a 
structure;  and  he  claimed  that  he  was  entitled 
to  be  protected  by  an  injunction  to  stay  the 
progress  of  the  work,  and  to  a  decree  of  abate- 
ment, if  it  should  be  proceeded  with  to  com- 
pletion. It  ap|peared  that  the  river  was  tide- 
water, and  navigable  to  the  wharves  of  the  com- 
plainant for  veeoels  drawing  from  eighteen  to 
twenty  feet  of  water,  and  that  for  many  j^eara 
commerce  to  them  had  been  carried  on  m  all 
kinds  of  vessels.  The  bridge,  which  was  to  be 
constructed  below  them,  was  to  be  only  thirty 
feet  high;  hence  would  not  permit  the  passage 
of  vessels  with  masts.  The  city  justued  ita 
proposed  action  by  the  Act  of  tbe  Legislature, 
alleging  that  the  bridge  was  a  necessity  for  pub- 
lic convenience,  a  large  population  residing  on 
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both  sides  of  the  river.  The  circuit  court  dis- 
missed the  bill,  and  this  court  affirmed  the  de- 
<nree,  holding  that  as  the  river  was  wholly  with- 
Ib  her  limits,  the  State  had  not  exceeded  the 
bounds  of  her  authority  and  that,  until  the  dor- 
mant power  of  the  Constitution  was  awakened 
and  made  effective  by  appropriate  legislation, 
the  reserved  power  of  the  State  was  plenarv, 
and  its  exercise  in  good  faith  could  not  be  made 
the  subject  of  review  by  the  court.  In  its  opin- 
ion, after  observing  '  'That  it  must  not  be  for- 
gotten Uiat  bridges,  which  are  connecting  parts 
of  tompikes,  streets  and  railroads,  are  means  of 
-commercial  transportation  as  well  as  navigable 
waters,  and  that  the  commerce  which  passed 
over  a  bridge  may  be  much  greater  than  would 
■ever  be  transported  on  the  water  obstructed," 
the  court  said,  speaking  by  Mr.  JutUee  Swayne: 
"It  is  for  the  municipal  power  to  weigh  the 
considerations  which  belong  to  the  subiect  and 
to  decide  which  shall  be  preferred,  and  how  far 
•either  shall  be  made  subservient  to  the  other. 
The  States  have  always  exercised  this  power, 
and  from  the  nature  and  objects  of  the  two  sys- 
tems of  government,  they  must  always  con- 
tinue to  exercise  it,  subject,  however,  in  all 
cases,  to  the  paramount  authority  of  Congress, 
whenever  the  power  of  the  State  shall  be  ex- 
erted within  the  sphere  of  the  commercial  pow- 
•cr  which  belongs  to  the  Nation."  3  Wall.,  739 
£70  U.  S.,XVni.,  100]. 

These  decisions  have  been  cited,  approved 
and  followed  ia  many  cases,  notably  in  that  of 
Pound  V.  Tmrek,  decided  in  1877,  95  U.  8.,  459 
[XXrV.,  686].  There,  a  Statute  of  Wisconsin 
authorized  the  erection  of  one  or  more  dams 
across  the  Chippewa  River,  which  was  a  small 
navigable  stream  lying  wholly  within  the  lim- 
its of  the  State,  but  emptying  its  waters  into 
the  Mississippi ;  and  also  the  btmding  and  main- 
taining of  booms  on  the  river  with  suffldent 
piers  to  stop  and  hold  floating  logs.  The  dams 
and  booms  were  to  be  so  built  as  not  to  obstruct 
the  running  of  lumber  rafts  on  the  river.  Cer- 
tain parties  were  damaged  by  delay  in  a  lum- 
ber raft  and  from  its  breaking,  caused  by  the 
obstructions  in  the  river;  and  their  assignees  in 
bankruptcy  brought  an  action  against  those  who 
had  placed  the  olwtmctions  there  and  recovered. 
The  case  being  brought  here,  this  court  was 
of  opinion  that  the  somewhat  confused  in- 
structions of  the  circuit  court  must  have  led 
the  juiT  to  understand,  that  if  the  structures  of 
the  defendant  were  a  material  obstmction  to 
the  general  navigation  of  the  river,  the  statute 
of  the  State  afforded  no  defense,  although  the 
structures  were  built  in  strict  conformity  with 
its  provisions.  The  circuit  court  evidently  act- 
ed upon  the  theory  that  the  State  possessed  no 
power  to  pass  the  statute  because  of  its  sup- 
posed conflict  with  the  commercial  power  of 
Congress.  This  court  thus  construing  the  in- 
structions of  that  court,  held  that  they  were  er- 
roneous, that  the  case  was  within  the  decisions 
of  Tha  Blackbird  Oreek  Cote  and  Oilman  v. 
Philadelphia,  and  that  it  was  competent  for  the 
Legislature  of  the  State  to  impose  such  regu- 
lations and  limitations  upon  the  erection  of  ob- 
structions like  dams  and  booms  in  navigable 
streams  wholly  within  its  limits,  as  might  best 
accommodate  the  interests  of  all  concerned,  im- 
til  Congress  should  interfere  and  by  appropri- 
ate legislation  control  the  matter. 
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The  doctrine  declared  in  these  several  decis- 
ions is  in  accordance  with  the  more  general  doc- 
trine now  flrmlv  established,  that  t&  commer- 
cial power  of  Congress  is  exclusive  of  state  au- 
thority only  when  the  subjects  upon  which  it  is 
exerdaed  are  national  in  their  character,  and 
admit  and  require  uniformity  of  regulation  af- 
fecting alike  all  the  States.  Upon  such  subjects 
only  uat  authority  can  act  which  can  speak  for 
the  whole  country.  Its  non-action  is,  therefore, 
a  declaration  that  they  shaU  remain  free  from 
all  regulation.  Welton  v.  Mo.,  91  U.  8.,  375 
[XXin. ,  8471;  Banderaon  v.  Mayor  of  N.  Y., 
93  Id.,  369  [XXm.,  548];  Mobile  Oo.  v.  Kim. 
baU.  102  Id.,  691  [XXVI.,  288]. 

On  the  other  hand,  where  the  subjects  on 
which  the  power  may  be  exercised  are  lo<»l  in 
their  nature  or  operation,  or  constitute  mere 
aids  to  commerce,  the  authority  of  the  State 
may  be  exerted  for  their  regulation  and  man- 
agement tmtil  Congress  interferes  and  8upa<- 
sMes  it.  As  said  in  County  of  Mobile  x.  Kim- 
baU:  "  The  uniformity  of  commercial  regula- 
tions, which  the  grant  to  Congress  was  des&ned 
to  secure  against  conflicting  state  provisions, 
was  necessarily  intended  only  for  cases  where 
such  uniformi^  is  practicable.  Where  from 
the  nature  of  the  subject  or  the  sphere  of  its 
operation,  the  case  is  local  and  limited,  special 
regulations,  adapted  to  the  immediate  io<^ty, 
could  only  have  been  contemplated.  State  ac- 
tion upon  such  subjects  can  constitute  no  in- 
terference with  the  commercial  power  of  Con- 
gress, for  when  that  acts,  the  state  authority 
IS  superseded.  Inaction  of  Coagnet  upon  these 
subjects  of  a  local  nature,  or  operation,  unlike 
its  inaction  upon  matters  affecting  all  the  StiUes 
and  requiring  luiif  ormity  of  reguation,  is  not 
to  be  taken  as  a  declaration  th^  nothing  shall 
be  done  in  respect  to  them,  but  is  rather  to  be 
deemed  a  declaration  that  for  the  time  beinx 
and  until  it  sees  fit  to  act  they  mayber^^ateS 
by  State  authority."  102  U.  8.,  «»»  [XXVI., 
240]. 

Bridges  over  navigable  streams,  which  are 
entirely  within  the  limits  of  a  State,  are  of  the 
latter  class.  The  local  authority  can  better  ap- 
preciate their  necessity,  and  can  better  direct 
the  manner  in  which  they  shall  be  used  uekI 
regulated  than  a  government  at  a  distance.  It 
is,  therefore,  a  matter  of  good  sense  and  prac- 
tical wisdom  to  leave  their  control  and  man- 
agement with  the  States,  Congress  having  the 
power  at  all  times  to  interfere  and  superaede 
their  authority  whenever  they  act  arbitrarily 
and  to  the  injury  of  commerce. 

It  is,  however,  contended  bete  that  Congjeas 
has  interfered,  and  by  its  legislation  expreesed 
its  opinion  as  to  the  navigation  of  Chicago 
River  and  its  branches;  that  it  has  done  so  by 
Acts  recognizing  the  Ordinance  of  17S7.  and 
by  appropriations  for  the  improvement  of  the 
harbor  of  Chicago. 

The  Ordinance  of  1787,  for  the  goverxunent 
of  the  Territory  of  the  United  States  northwest 
of  the  Ohio  luver,  contained  in  its  4th  artick 
a  clause  declaring  that,  "  The  navigable  -waien 
leading  into  the  MissisBippi  and  St  La'wrence, 
and  the  carrying  places  between  them,  abaU  be 
common  highways  and  forever  free,  aa  -wdl  to 
the  inhabitants  of  the  said  Territory  as  to  the 
citizens  of  the  United  States  and  those  of  any 
other  States  that  may  be  admitted  into    the 
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■Confederacy,  without  any  tas,  impost  or  duty 
therefor." 

The  Ordinance  was  passed  July  18, 1787,  one 
yesT  and  nearly  eight  months  before  the  Con- 
ttitution  took  effect;  and,  although  it  appears 
to  have  been  treated  afterwards  as  in  force  in 
the  Territory  except  as  modified  by  Congress; 
and  by  the  Act  of  May  7,  1800  [2  Stat  at  L., 
58],  creating  the  Territory  of  Indiana,  and  by 
Ihe  Act  of  February  8, 1809  [3  Stat,  at  L. ,  514], 
creating  the  Territory  of  Illinois,  the  rights  and 
priTileges  granted  by  the  Ordinance  are  express- 
h  aecnred  to  the  inhabitants  of  those  Tenito- 
iies;  and  although  the  Act  of  April  18, 1818 
[3  Stat  at  L.,  4SS],  enabling  the  people  of  Il- 
linois Territory  to  form  a  Constitution  and 
State  Goremment,  and  the  Act  of  August  26 
foDowing,  admit^g  the  State  into  the  Union, 
refer  to  the  principles  of  the  Ordinance  accord- 
ing to  which  the  Constitution  was  to  be  formed, 
its  provisions  could  not  control  the  authority 
and  powers  of  the  State  after  her  admission. 
Whatever  the  limitation  upon  her  powers  as  a 
government  whilst  in  a  territorial  condition, 
whether  from  the  Ordinance  of  1787  or  tiie  leg- 
idation  of  Congress,  it  ceased  to  haye  any  opera- 
tive force,  except  as  voluntarily  adopted  by  her 
after  she  became  a  State  of  the  Union.  On  her 
admission,  she  at  once  became  entitled  to  and 
possessed  of  all  the  rights  of  dominion  and 
sovereignty  which  belonged  to  the  original 
States.    She  was  admitted  and  could  be  admit- 
ted only  on  the  same  footing  with  them.     The 
language  of  the  Act  of  admission  is  "  on  an 
eqnal  footing  with  the  original  States  in  all  re- 
tpeeUithataoer."    8  Stat,  at  L.,  536.    Equality 
of  constitutional  right  and  power  is  the  condi- 
ti(Hi  of  all  the  States  of  the  ITnion,  old  and  new. 
DHnois,  therefore,  as  was  well  obaerved  by 
coonael,  could  afterwards  exercise  the  same 
power  over  rivers  within  her  limits  that  Dela- 
ware exercised  over  Blackbird  Creek,and  Penn- 
rrlvania  over  the  Schuylkill  River.    FoUard  y. 
Bagan,  3  How.,  212;  Fermoli  v.  FirHMuniei- 
PM^,  8  How.,  589;    Strader  y.  Orakam,  10 
How.,  82. 

Bm,  aside  from  these  considerations,  we  do 
not  see  that  the  clause  of  the  Ordinance  upon 
which  lellauce  is  placed  materially  Ejects  the 
qoestion  before  us.  That  clause  contains  two 
provistons;  one,  that  the  navigable  waters  lead- 
ing into  the  Mississippi  and  the  St.  Lawrence 
•hall  be  common  highways  to  the  inhabitants, 
and  the  other,  that  they  shall  be  forever  free  to 
them  without  any  tax.  impost  or  duty  therefor. 
The  navigation  of  the  Illinois  River  is  free,  so 
far  as  we  are  informed,  from  any  tax,  impost  or 
duty,  and  its  character  as  a  common  highway 
i«  not  affected  by  the  fact  tliat  it  h  cros^  by 
Wdges.  AH  highways,  whether  by  land  or 
water,  are  subject  to  such  crossings  as  the  pub- 
he  necessities  and  convenience  may  require;  and 
their  character  as  such  Is  not  changed,  if  the 
crossings  are  allowed  under  reasonable  condi- 
tJons,  and  not  so  as  to  needlessly  obstruct  the 
we  oif  the  highways.  In  the  sense  in  which  the 
terms  are  us^  by  publicists  and  statesmen,  free 
navigation  is  con^stent  with  ferries  and  bridges 
aeroBs  a  river  for  the  transit  of  persons  and 
merchandise  as  the  necessities  and  convenience 
of  the  oommtmity  may  require.  In  Palmer  v. 
Cbam.  afOuyahoga  C0.,\fe  have  a  case  in  point. 
Bee  17  Otto. 


Their  application  was  made  to  the  Circuit  Court 
of  the  United  States  in  Ohio  for  an  injunction 
to  restrain  the  erection  of  a  drawbridge  over  a 
river  in  that  State,  on  the  ground  that  it  would 
obstruct  the  navigation  of  the  stream  and  injure 
the  property  of  the  plaintiff.  The  application 
was  founded  on  the  provision  of  the  Ith  article 
of  the  Ordinance  mentioned.  The  court,  which 
was  presided  over  by  Mr.  Justice  McLean,  then 
having  a  seat  on  this  bench,  refused  the  injunc- 
tion, observing  that,  "  This  provision  does  not 
prevent  a  State  from  improvmg  the  navigable- 
ness of  these  waters,  by  removing  obstructions, 
or  by  dams  and  locks,  so  increasing  the  depth 
of  the  water  as  to  extend  the  line  of  navigation. 
Nor  does  the  Ordinance  prohibit  the  construc- 
tion of  any  work  on  the  river  which  the  State 
may  consider  important  to  commercial  inter- 
course. A  dam  may  be  thrown  over  the  river, 
provided  a  lock  is  so  constructed  as  to  permit 
boats  to  pass  with  little  or  no  delay,  ana  with- 
out charge.  A  temporary  delay,  such  as  passing 
a  lock,  could  not  be  considered  as  an  obstruc- 
tion prohibited  by  the  Ordinance."  And  again; 
"A  drawbridge  across  a  navigable  water  is  not 
an  obstruction.  As  this  would  not  be  a  work 
connected  with  the  navigation  of  the  river,  no 
toll,  it  is  supposed,  could  be  charged  for  the 
passage  of  boats.  But  the  obstruction  would  be 
only  momentary,  to  raise  the  draw;  and  as  such 
a  work  may  be  very  important  in  a  general  in- 
tercourse of  a  community,  no  doubt  is  enter- 
tained as  to  the  power  of  the  State  to  make  the 
bridge."  8  McLean,  226.  The  same  observa- 
tions may  be  made  of  the  subsequent  legislation 
of  Coninress  declaring  that  navigable  rivers  with- 
in the  Territories  of  the  United  States  shall  be 
deemed  public  highways.  1  Stat,  at  L.,  468, 
sec.  9;  2  Stat,  at  L.,  279,  sec.  6. 

As  to  the  appropriations  by  Congress;  no 
money  has  been  expended  on  the  improvement 
of  the  Chicago  River  above  the  first  bridge  from 
the  lake,  known  as  Rush  Street  Bridge.  No 
bridge,  therefore,  interferes  with  the  navigation 
of  any  portion  of  the  river  which  has  been  thus 
improved.  But,  if  it  were  otherwise,  it  is  not 
perceived  how  the  improvement  of  the  naviga- 
bility of  the  stream  can  affect  the  ordinary  means 
of  crossing  it  by  ferries  and  bridges.  The  free 
navigation  of  a  stream  does  not  require  an  aban- 
donment of  those  means.  To  render  the  action 
of  the  State  invalid  in  constructing  or  authoriz- 
ing the  construction  of  bridges  over  one  of  its 
navigable  streams,  the  Oencral  Government 
must  directly  interfere  so  as  to  supersede  its 
authority  and  annul  what  it  has  done  in  the 
matter. 

It  appears  from  the  testimony  in  the  record 
that  the  money  appropriated  by  Congress  has 
been  expended  almost  exclusively  upon  what  is 
known  as  the  outer  harbor  of  Chicago,  a  part 
of  the  lake  surrounded  by  breakwaters.  The  fact 
that  formerly  a  light-house  was  erected  where 
now  Rush  Street  Bridge  stands,  in  no  respect 
affects  the  quMtion.  A  ferry  was  then  used 
there;  and  before  the  construction  of  the  bridge 
Uie  site  as  a  light-house  was  abandoned.  The 
existing  lightiouse  is  below  all  the  bridges. 
The  improvements  on  the  river  above  the  first 
bridge  ao  not  represent  any  expenditure  of  the 
government. 

Ihnn  any  tisu  of  thi*  case,  weteeno  error  in 
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tlie  action  cf  the  court  below  and  it*  deeree  muit, 
aeeordingly,  bt  tfffirvMd  and  it  it  to  ordered. 
Trueoopjr.   Teat: 

Jame«  H.  MoKennejr,  Clerk,  Sup.  Conrt,  17. 8. 

ated-UITir.  B.,  TOB;  108  U.  B.,8W;  U8U.&,a)8, 
2I0,Z1& 


STATB  OP  LOUISIANA,  ex  rel.  John  Elli- 
ott, Nicholas  Owtni?  and  Hekbt  S. 
Walkkb,  Ftff.  in  Err., 

V. 

ALLEN  JUHEL,  Auditor  of  the  State  of 
Louibiaba  ;  £.  A.  BURKE,  Treasurer  of 
the  State  of  Looibiaka;  axd  the  BOARD 
OP  LIQUIDATION  OF  THE  STATB  OP 
LOUISIANA. 


JOHN  ELLIOTT,   NICHOLAS   GWTNN, 
AKD  HENRY  S.  WALKER,  Apptt., 
e. 

LOUIS  A.  WILTZ,  Governor;  SAMUEL 
D.  McENERY,  Lieutenant  Governor ; 
ROBERT  N.  OGDEN,  Speaker  of  the 
House  of  Representatives;  W.  A.  STRONG, 
Secretary  of  State;  ALLEN  JUMEL,  Au- 
ditor; E.  A.  BURKE,  Treasurer;  ahd 
STATE  NATIONAL  BANK  OP  NEW 
ORLEANS,  Fiscal  Agent  of  the  State  of 
LotneiANA,  MEMBERS  OF  THE  BOARD 
OP  LIQUIDATION  OP  LOUISIANA. 

(See  S.  C.  17  Otto,  7U-7«B.) 

Authorify  to  etyoin  ttate  offieert — mandamus — 
coOeeUon  cf  tawet — atttnoritp  of  court*  over 
action  of^ate. 

1.  The  Treasurer  of  a  State  ia  not  a  trustee  of 
moneys  In  the  State  Treasury :  he  holds  them  only 
as  the  agent  of  the  State.  If  there  Is  any  trust,  the 
State  is  the  trustee,  and  unlea  It  can  be  sued  the 
trustee  cannot  be  enjoined. 

2.  A  slnsle  holder,  or  a  oommlttee  of  holders  of 
state  bon«  cannot,  by  the  judicial  writ  of  nwnuia- 
miu,  compel  the  executive  ofSceis  of  the  State  to 
perform  generally  their  several  duties  under  a  state 
law. 

&  A  court  cannot  assume  the  executlTB  authority 
of  a  State,  so  far  asit  relates  to  the  enforcement  <n 
a  law,  and  supervise  the  conduct  of  persons  charged 
with  offlcial  duty  In  respect  to  the  levy,  coUecaon 
and  disbursement  ofamxtopay  state  bonds,  In  a 
proceeding  In  which  the  State,  as  a  State,  is  notond 
cannot  be  made  a  party. 

4.  Oourts  cannot  when  a  State  cannot  be  sued,set 
up  jurisdiction  over  the  offlcers  In  charge  of  the 
public  moneys,  so  as  to  control  them  as  against  the 
poUtioal  power  in  their  administration  of  the  fin- 
ances of  the  State. 

[Nos.  630,  529.] 
Argued  Apr.  18, 19,  SO,  188S.    Leave  granted 

to  JUe  printed  oral  argument*  Oct.  10, 188t. 

Decided  Mar.  6, 1883. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Loulsiaiuu 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louidsna. 
The  first  of  these  cases.  No.  S20,  arose  upon 
a  petition  filed  in  tlie  Third  District  Court, 
Parish  of  Orleans,  Louisiana.  Jan.  26, 1880,  by 
the  plaintiffs  in  error,  as  relators,  against  the 
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defendants  in  error,  holdii^  various  state  offices 
and  constituting  the  Board  of  Liquidatioii,  for 
a  mandamu*  requiring  them  to  appropriate  cer- 
tain funds  onhand.amounting  to  some  $800,000, 
to  the  payment  of  the  interest  due  and  payable 
upon  the  consolidated  bonds  of  the  state  of 
Louisiana,  and  to  collect  certain  taxes  and  ap- 
ply the  proceeds  on  the  interest  and  principal 
of  said  bonds. 

The  cause  was  subeequently  removed  into 
the  court  below  on  a  petttion  of  the  relators. 

Upon  the  final  heumg,the  court  below  found 
for  Uie  defendants  and  entered  a  judgment  dis- 
missing the  petition;  whereupon,  the  relators 
sued  out  this  writ  of  error. 

In  the  second  case,  No.  629,  the  bill  was  filed 
in  the  court  below  Jan.  16, 1^,  by  the  said  re- 
lators, against  the  same  defendants,  for  an  in- 
junction to  prevent  the  diversion  of  said  funds 
from  the  payment  of  the  interest  on  said  bonds. 

Upon  the  final  hearing, the  court  below  found 
for  the  defendants,  and  entered  a  decree  dis- 
missing the  bill;  whereupon,  the  complainants 
apj^oled  to  Uiis  court 

The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

These  cases  were  argued  with  the  cases  of  JV". 
H.  \.  La.  and  N.  T.  v.  La.  See  the  report  of 
those  cases  po*t,  for  a  further  statement  of  the 
facts  involved  and  an  abstract  of  portions  of 
the  elaborate  argument  of  counsel. 

Me»»n.  Wheeler  H.  PeeUutm  and 
Oeorg«  S.  Laoeyt  for  plaintiffs  in  error 
and  appellants. 

Meter*.  John  A.  Canmbell  and  J.  C.  Bgam, 
Atty-Gen.  of  Louitiana,  for  defendants  in  error 
and  appellees. 

Mr.  Chief  Juttiee  W»lte  delivered  the  <q)ln- 
ion  of  the  court: 

The  Legislature  of  Louisiana,  at  its  searion 
of  1874,  bv  an  Act  knovra  as  Act  No.  S  of  187'C 
provided  for  an  issue  of  bonds,  to  be  designsted 
as  consolidated  bonds  of  the  State,  for  the  pur- 
pose of  consolidating  and  reducing  the  floating 
and  bonded  debt.  The  bonds  were  to  be  P^*- 
ble  to  the  bearer  forty  years  from  Jan.  1, 1^4. 
and  bear  interest  at  the  rate  of  seven  vgst  cent 
per  annum,  payable  on  the  first  day  of  July  and 
the  first  day  of  January  in  each  year.  The 
amount  was  not  to  exceed  in  the  aggregate 
116,000.000.  The  Governor,  Lieutenant-OoT- 
emor.  Auditor,  Treasurer,  Secretary  of  State, 
Speaker  of  the  House  of  Representatives,  and  a 
person  to  be  elected  by  these  offlcers  as  a  fiscal 
agent  of  the  State,  were  created  a  Board  of  Liq- 
uidation, with  power  to  issue  the  bonds  aiM 
exchange  them  for  all  valid  outstanding  bonds 
and  certain  valid  warrants  on  the  Treasury,  at 
tbe  rate  of  sixty  cents  in  the  new  bonds  for  one 
dollar  of  old  tionds  and  warrants.  The  bonda 
were  to  be  signed  by  the  Governor,  Aadltiv 
and  Secretary  of  State,  and  the  coupons  by  the 
Auditor  and  Treasurer. 

Section  7  of  the  Act  is  as  follows: 

"That  a  tax  of  five  and  a  half  mills  on  the  d<d- 
larof  the  assessed  value  of  all  real  and  personal 
property  in  the  State  is  hereby  annualy  levied 
and  shall  be  collected  for  the  ptu-pose  oi  paying 
the  interest  and  principal  of  the  consolidatea 
bonds  herein  autnoricra,  and  the  revenue  de- 
rived therefrom  is  hereby  set  apart  and  appro- 
priated to  that  purpose,  and  no  other.  And  that 

107  r.  s. 

Digitized  by  VjOOQlC 


LoiTIBIAITA  V.  JtJXEL. 


711-788 


it  shall  be  deemed  a  felony  for  the  fiscal  agent 
or  any  officer  of  the  State  or  Board  of  Liquida- 
tan  to  divert  the  said  fund  from  its  legitimate 
ebumel  as  provided,  and  upon  conviction  the 
said  party  shall  be  liable  to  imprisonment  for 
not  more  than  ten  years  nor  leas  than  two,  at 
the  discretion  of  the  court.  If  there  shall,  dur- 
ing any  year,  be  a  surplus  arising  from  sold  tax 
aitet  paying  all  interest  falling  due  in  that  year, 
such  surplus  shall  be  used  for  the  purchase  and 
retirement  of  bonds  authorized  by  this  Act,  said 
porcbases  to  be  made  by  the  said  Board  of  Lii^ui- 
oation,  from  the  lowest  offers,  after  due  notice; 
Provided,  That  the  total  tax  for  interest  and  all 
other  state  purposes,  except  the  support  of  pub- 
lic schools,  shall  never  hereafter  exceed  twelve 
and  a  half  mills  on  the  dollar.  The  interest  tax 
aforesaid  shall  be  a  continuing  annual  tax  until 
the  said  consolidated  bonds  shall  be  paid  or  re- 
deemed, principal  and  interest;  and  the  said  ap- 
pcpi^ttion  shall  be  a  continuing  annual  appro- 
laiation  during  the  same  period;  and  this  levy 
and  approprisllon  shaU  authorize  and  make  it 
the  du^  of  the  Auditor  and  Treasurer,  and  the 
safcl  Board,  respectively,  to  collect  said  tax  an- 
nually, and  pay  said  interest  and  redeem  said 
hoods  untU  the  same  shall  be  fully  discharged." 

By  other  sections  it  was  provided  tliat  any 
jndge,  tax  collector,  or  any  other  officer  of  the 
State  obetracting  the  execution  of  the  Act  or 
any  part  of  it,  or  failing  to  perform  his  official 
daty,  shall  be  deemed  guilty  of  a  misdemean- 
or, and  on  conviction  thereof  punished;  that 
each  provision  of  the  Act  should  be,  and  was 
dedated  to  be,  a  contract  between  the  State  of 
Louisiana  and  each  and  every  holder  of  such 
eonaolid^ed  bonds;  that  the  tax  collectors 
•bould  not  pay  over  any  moneys  collected  by 
them  to  any  other  person  than  the  State  Treas- 
mer,  and  that  no  court,  or  judge  thereof , should 
have  power  to  enjoin  the  pavment  of  principal 
orbterest  of  any  of  the  bonds,  or  the  collection 
of  the  special  tax  therefor. 

Immediately  after  the  passage  of  this  Act  the 
State  adopted  an  amendment  to  its  Constitution, 
as  follows: 

"The  issue  of  consolidated  bonds  authorized 
br  the  Oeneral  Assemblv  of  the  State,  at  its  reg- 
ular sesaon  in  the  year  1874,  is  hereby  declared 
to  create  a  valid  contract  betwen  the  State  and 
each  and  every  holder  of  said  bonds,  which  the 
State  shall  by  no  means  and  in  nowise  impair. 
The  said  bonds  shall  be  a  valid  obligation  of  the 
State  in  favor  of  any  holder  thereof,  and  no 
ctMit  shaU  enjoin  the  payment  of  the  principal 
or  interest  thereof  or  ue  levy  and  collection  of 
the  tax  therefor;  to  secure  such  levy,  collec- 
tiiA  and  payment,  the  judicial  power  shall  be 
eiCTcisedwhen  necessary.  The  tax  required 
for  the  payment  of  the  principal  and  interest  of 
said  bonds  shall  be  assessed  and  collected,  each 
and  every  year,  until  the  bonds  shall  be  paid, 
prindpaf  and  interest,  and  the  proceeds  shall  be 
paid  by  the  Treasurer  of  the  State  to  the  hold- 
ers of  said  bonds,  as  the  principal  and  interest 
of  the  same  shall  fall  due,  and  no  further  legis- 
lation or  appropriation  shall  be  requisite  for  the 
Slid  asaesBment  and  collection,  and  for  such 
payment  from  the  Treasury." 

Under  this  authority,  consolidated  bonds  to 
the  amount  of  about  $12,000,000  were  Issued. 
John  Elliott,  Nicholas  Gwynn  and  Henry  8. 
Walker  are  the  holdos  and  bearers  of  these 
See  17  Otto. 


bonds  to  the  amount  of  |S0,000,  and  of  unpaid 
coupons  due  January  1,  1880,  to  the  amount  of 
$78,900.  The  bonds,  in  accordance  with  the 
requirements  of  the  Act  under  which  they  were 
issued  are  signed  by  the  Governor,  Auditor  and 
Secretary  of  State,  and  the  coupons  by  the  Au- 
ditor and  Treasurer. 

On  the  first  day  of  January,  1880,  a  new  Con- 
stitution of  Louisiana  went  into  effect.    A  por- 
tion of  that  Constitution,  called  the  "Debt  Or- 
dinance," is  in  these  words: 
••State  Debt. 

Art.  1.  JBe  it  ordained,  by  the  people  of  the 
State  ofLouieiana,  in  convention  attemHed,  That 
the  interest  to  be  paid  on  the  consolidated  bonds 
of  the  State  of  Louisiana  be  and  is  hereby  fixed 
at  two  per  cent  per  annum  for  five  years  from 
the  first  day  of  January,1880;  three  per  cent  per 
annum  for  fifteen  years;  and  four  per  cent  i)er 
annum  thereafter,  payable  semi-annuaUy;  and 
there  shall  be  levied  an  annual  tax  sufficient  for 
the  full  payment  of  said  interest,  not  exceeding 
three  mills,  the  limit  of  all  State  tax  being  here- 
by fixed  at  six  mills;  Provided,  The  holders  of 
consolidated  bonds  may,  at  their  option,demand 
in  exchange  for  the  bonds  held  by  them,  bonds 
of  the  denomination  of  $6,  $100,  $500,  $1,000, 
to  be  issued  at  the  rate  of  seventy-five  cents  on 
the  dollar,  of  bonds  held  and  to  be  surrendered 
by  such  holders;  the  said  new  issue  to  bear  in- 
terest at  the  rate  of  four  per  cent  per  annum, 
payable  semi-annually. 

Art.  2.  The  holders  of  consolidated  bonds 
may  at  any  time  present  their  bonds  to  the 
Ti^surer  of  the  State  or  to  an  agent  to  be  ap- 
pointed by  the  Governor,  one  in  the  City  of 
New  York  and  the  other  in  the  City  of  London, 
and  the  said  Treasurer  or  agent,  as  the  case  may 
be,  shall  indorse  or  stamp  thereon  the  words, 
interest  reduced  to  two  per  cent  per  annum  for 
five  years  from  January  1,  1880,  three  per  cent 
per  annum  for  fifteen  years,  and  four  per  cent 

ger  annum  thereafter;  Provided,  The  holder  or 
olders  of  said  bonds  may  apply  to  the  Treas- 
urer for  an  exchange  of  bonds,  as  provided  in 
the  preceding  article. 

Art.  8.  Be  it  further  ordained.  That  the  cou- 
pon of  said  consolidated  bonds  falling  due  tiie 
first  day  of  January,  1880,  be  and  the  same  is 
hereby  remitted,  and  any  interest  taxes  collect- 
ed to  meet  said  coupon  are  hereby  transferred 
to  defray  the  expenses  of  the  State  Govern- 
ment." 

Article  209  of  the  same  Constitution  provides 
that  "  The  state  tax  on  all  property  for  all  pur- 
poses whatever,  including  expenses  of  govern- 
ment, schools,  levees  and  inten>8t,  sh^  not  ex- 
ceed in  any  one  year  six  mills  on  the  dollar  of 
its  assessed  valuation." 

Elliott,  Gwynn  and  Walker  demanded  of  the 
proper  state  officers  payment  of  their  coupons 
which  fell  due  January  1,  1880  ;  but  such  pay- 
ment was  refused,  the  Auditor  and  Treasurer 
stating  "That  they  could  not  comply  with  the  re- 
quest madeofthem.owing  to  the  prohibition  con- 
tained in  article  3,  state  debt  ordinance  of  the 
Constitution  of  the  State  of  Louisiana,  adopted 
28d  July,  1879,  and  recently  promulgated. 

All  the  taxes  allowed  by  the  new  Constitu- 
tion have  been  levied  for  me  year  1880,  but  no 
proceedings  have  been  taken  to  levy  and  coUect 
the  five  and  a  half  mill  tax  under  the  Act  of 
1874.  About  $800,000  is  hi  the  Treasury  of  the 
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State,  collected  under  the  levy  imposed  by  the 
Act  of  1874  to  meet  the  coupons  falling  due 
January,  1880;  but  the  Treasurer  refuses  to  ap- 
ply it  to  the  payment  of  the  coupons,  and  claims 
to  hold  it  only  for  the  purposes  tOYrhich  it  was 
to  be  appropriated  by  Uie  terms  of  the  new  Con- 
stitution. There  are  also  taxes  levied  for  former 
years  under  the  Act  of  1874,  which  remain  un- 
collected, and  which  are  subiect  to  future  col- 
lection and  payment  into  the  Treasury  under  the 
operation  of  the  collection  laws. 

In  this  condition  of  things,  the  appellants,  El- 
liott, Gwynn  andWalker,on  the  16th  of  January, 
1880,  commenced  a  suit  in  equity  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  against  the  several  ofScers  of 
the  State  composing  the  Board  of  Liquidation, 
and  the  prayer  of  the  bill  is  that  it  may  be  or- 
dered, adjudged  and  decreed  that  the  Act  No.  8, 
of  1874,  "So  far  as  your  orator's  interests  herein 
above  declared  are  concerned,  was  all  the  time 
from  its  passage,  has  been  and,  at  the  time  of 
the  rendition  of  the  decree  herein  prayed  for,  is 
a  valid  and  subsLsting  law  of  the  State  of  Loui- 
siana; that  the  Act  aforesaid,  the  constitutional 
amendment  of  1874,  and  the  several  bonds  and 
coupons  of  interest,  held  and  owned  by  your 
orators  as  aforesaid,  separately  and  together, 
constituted,  were  and  are,  good,  valid,  subsisting 
and  binding  contracts  between  the  State  afore- 
said and  the  bearers  and  holders  of  the  consoli- 
dated bonds  and  coupons,  the  obligation  of 
which  contract  cannot  be  lawfully  or  constitu- 
tionally impaired;  and  that,  under  and  by  virt- 
ue of  such  contract,  yoiu:  orators  were  and  are 
entitied  to  take  and  enjoy  all  the  rights,  privi- 
leges, taxes  and  moneys,  particularly  set  forth 
and  mentioned  in  Act  No.  8,  and  the  constitu- 
tional amendment  of  1874,  aforesaid;  that  so 
much  of  the  aforesaid  Constitution  of  1870  as 
alters,  varies,  modifies  or  changes,  or  assumes, 
purports  or  attempts  to  alter,  vary,  modify  or 
change  the  provisions  of  the  said  Act  of  1874 
and  the  constitutional  amendment  of  that  year, 
especially  article  208  of  the  Constitution  of  the 
year  1879,  and  that  portion  of  such  Constitution 
known  and  distinguished  as  the  Ordinance  on 
'  state  debt,'  do  impair  the  obligation  of  the  con- 
tract herein  above  referred  to;  that  the  said 
parts  and  jjortions  of  such  Constitution  are, 
therefore,  violative  of  the  Constitution  of  the 
United  States,  and  are  absolutely  null  and  void 
and  without  the  slightest  force  or  effect  what- 
ever against  complamants;  and  afford  and  offer 
no  authority  or  warrant  for  the  defendants,  or 
any  one  or  more  of  them,  to  make  such  dispo- 
sition or  application  of  any  part  or  portion  of 
the  aforesaid  taxes,  and  the  proceecb  thereof, 
collected  and  to  be  collected,  as  to  enable  the 
State,  therewith,  to  defray  the  expenses  of  the 
State  Gk>venmient,  or  to  accomplish  anv  pur- 
pose or  purposes  oUier  than  those  prescribed  in 
the  aforesaid  Funding  Act  and  constitutional 
amendment  of  1874;  tiiat  the  defendants,  and 
each  of  them,  may  be  adjudged  and  decreed  to 
replace  and  re-instate  to  uie  credit  of  said  inter- 
est fimd  any  moneys  or  funds  that  may  have 
been  diverted  therefrom;  *  •  •  and  that  said 
defendants  and  each  and  every  one  of  them 
may  be  peremptorily  enjoined  and  restrained 
from  reoogniziDg  as  valid,  againstyour  orators, 
article  908  of  the  Constitution  of^  Louisiana," 
and  the  "Debt  Ordinanoe,"  and  "from  ig- 
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noring  the  Funding  Act  and  constitutional 
amendment  of  1874,  and  from  doing  and  caus- 
ing to  be  done  any  act  or  thing  whatsoever,  ob- 
structing, preventing  or  impecung,  or  tending,, 
directiy  or  indirectly,  to  obstruct,  prevent  or 
impede,  in  the  slightest  degree,  the  prompt,  full 
ana  complete  execution  and  enforcement  of  the 
Act  and  constitutional  amendment  aforesaid; 
and,  finally,  that  the  said  defendants  and  each 
and  every  one  of  them  may  be  enjoined  and  re- 
strained to  such  other  and  further  extent,  and 
in  such  additional  way  and  manner,  as  the 
court  may  deem  right  and  proper." 

On  the  26th  of  January,  1880,  the  same  par- 
ties as  relators  filed  a  petition  in  a  State  Court. 
of  Louisiana  against  the  Auditor  and  "Treasurer 
of  State  and  the  several  members  of  the  Board 
of  Liquidation,  being  Louis  A.  Wiltz,  the  Gov- 
ernor; Samuel  McEnery,  Lieutenant-Qovemor; 
Allen  Jumel,  Auditor;  Edward  A.  Burke, Treas- 
urer; William  A.  Strong,  Secretary  of  State; 
Robert  N.  Ogden,  Speaker  of  the  House  of  Bep- 
resentatives,  and  the  State  National  Bank  of 
New  Orleans,  fiscal  agent,  for  a  mandamtu  re- 
q^uiring  them  "  To  apply  and  pav  to  the  ex- 
tmguiSiment  of  the  interest  now  aue  and  pay- 
able upon  the  consolidated  bonds  of  the  State 
of  Louisiana,  or  becoming  due  and  payable  up- 
on said  bonds,  and  to  the  redemption  and  re- 
tirement of  such  consolidated  bonds,  as  are  pro- 
vided for  and  required  by  the  aforesaid  Act  No. 
8  of  the  year  1874,  any  and  all  moneys  and  pro- 
ceeds of  the  tax  levied  or  fixed  by  said  Act  now 
in  the  hands  or  subject  to  the  control  of  tiie  said 
defendants  or  either  one  of  them,  or  which  have 
been  in  the  biuds  or  subject  to  the  control  of 
the  said  defendants  or  either  one  of  them,  or 
which  may  come  into  their  hands  or  become 
subiect  to  the  control  of  either  of  them,  not  al- 
ready applied  to  the  payment  of  interest  upon 
the  aforesaid  bonds,  or  to  the  redemption  and 
retirement  of  the  bonds  themselves,  as  provided 
for  and  required  in  and  by  said  Act  No.  8;" 
and  that  they  "May  furthermore  be  commaad- 
ed  and  required  to  proceed,  without  delay,  to 
collect  the  tax  fixed  or  levied  in  and  by  the 
aforesaid  Act  No.  8  of  the  year  1874,  in  the 
maimer  and  to  the  extent  contemplated  by  that 
statute,  and  to  apply  and  pay  all  moneys  real- 
ized from  such  tax  to  the  discharge  of  the  inter- 
est and  redemption  of  the  bonds  issued  under 
and  by  virtue  of  the  aforesaid  Funding  Act  No. 
8  *  *  *  until  the  princiiml  and  interest  of  audi 
bonds  be  fully  extinguished  and  discharged; 
and,  finally,  that  the  said  defendants  may  aev- 
erallv  be  commanded  and  required  to  enfoioe  the 
Act  herein  above  last  ref  errm  to,  and  particular- 
ly to  carry  out,  perform  and  discharge  each  and 
every  one  and  all  the  miniaterial  Mts,  thiiwe 
and  duties  respectively  required  of  them  hr  the 
aforesaid  Act  No.  8,  according  to  tiie  full  and 
true  intent  and  pvuportof  that  Act." 

This  suit  was  a^erwards  removed  into  the 
Circuit  Court  of  the  United  States  for  the  East- 
em  District  of  Louisiana. 

Upon  final  hearing,  liie  Circuit  Court  de- 
nied the  relief  prayed  for  in  each  of  the  suits 
because,  as  stated  in  the  conduaiona  of  law 
which  were  filed  in  coimectioa  with  the  find- 
ings of  fact,  it  appeared  that  the  respondents 
were  constitutional  officers  of  the  State,  and 
had  no  relation  to  the  funds  collected,  or  to  be 
collected,  except  as  auch  offlcers;  that  they  were 
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dothed  with  no  antliority  and  charged  with  no 
do^  to  par  over  or  collect  said  funds  to  or  in 
beulf  01  uieidatorsand  complainants,  but,  on 
tbt  oontraiT,  ^  the  organic  law  of  the  State 
noder  wbicn  their  offices  were  created  and  ez- 
itt,  the  provisions  of  which  constitute  their  sole 
mandate,  are  prohibited  from  so  doing.  For 
these  reasons  it  was  concluded  that  the  State 
was  the  party  which,  by  its  action  in  its  origi- 
Dsl  ctpadty  through  the  people,  had  rendered 
the  execotum  of  its  contract  with  the  relators 
impossible  through  the  instrumentality  of  its 
oAxn  or  functionaries,  and  that  the  question 
pnsented  was  political  rather  than  judicial,  and 
could  not  be  adjudicated  without  calling  the 
State  to  the  bar  of  the  court  and  subverting  its 
cBtfav  flnancial  basis,  no  matter  how  unjustly 
tctopted  and  ordained. 

from  a  judgment  and  decree  to  that  efFect  a 
writ  of  error  and  appeal  were  taken  to  this 
coort. 

The  two  suits  may  properly  be  considered 
together  here,  as  they  were  below,  because  they 
picsent  substantially  the  same  questions. 

We  have  no  douM  it  was  the  intention  of  the 
State  of  Louisiana  to  enter  into  a  formal  con- 
tTM^  with  each  and  every  holder  of  bonds  is- 
ned  under  the  Act  of  1874,  to  levy  and  col- 
lect an  annual  tax  of  five  and  one  half  mills  on 
the  dollar  of  the  assessed  value  of  all  the  real 
and  personal  property  in  the  State  and  to  ap- 
ply the  revenue,  derived  therefrom,  to  the  pav- 
OMDt  of  the  principal  and  interest  of  the  bonos 
sad  to  no  otner  purpose.  By  the  obligation  so 
entoed  into,  it  was  also  agreed  that  the  tax 
levied  by  the  Act  and  confirmed  by  the  Con- 
ititatioo  slMwld  be  a  continuing  annual  tax  tm- 
til  the  bonds,  principal  and  interest,  were  paid 
in  full:  that  the  appropriation  of  the  revenue 
derived  therefrom  should  be  a  continuing  an- 
mal  appropriation,  and  that  no  further  au- 
thority tiaa  that  contained  in  the  Act  should 
be  required  to  enable  the  taxing  ofBcers  to  levy 
ud  collect  the  tax,  or  the  disbursing  officers  to 
pay  oat  the  money  as  collected  in  discharge  of 
theobUintion  of  the  bonds.  Whatever  may  be, 
oidinamy,  the  effect  of  a  promise  or  a  pledge  of 
MOt  by  a  State,  the  language  employed  in  this 
instance  shows  unmistakably  a  AeAga  to  make 
these  promises  and  these  pledges  so  far  con- 
tacts that  their  obligations  would  be  protected 
by  the  Constitution  of  the  United  States  agidnst 
inmaimient. 

It  fa  eqaaJly  manifest  that  the  object  of  the 
State  in  adopting  the  ' '  Debt  Ordinance  "  in  1879 
WW  to  atop  the  further  levy  of  the  promised 
tu,  and  to  prevent  the  disbursing  officers  from 
orfng  the  revenue  from  previous  levies  to  pav 
tte  faita«8t  falling  due  in  January,  1880,  as  weU 
M  the  {windpal  and  interest  maturing  there- 
after. 

The  bonds  and  coupons  which  the  parties  to 
tteae  ndts  hold  have  not  been  reduced  to  Judg- 
aeot,  and  there  is  no  way  in  which  the  State, 
ia  ita  caiMCity  as  an  organized  political  com- 
mimity,  can  be  brou^t  before  any  court  of 
the  State,  <»  of  the  United  States,  to  answer  a 
mit  in  the  name  of  tiiese  holders  to  obtain  such 
a  Jodgment.  It  was  expressly  decided  by  the 
Aqraae  Court  of  the  State  in  atate,  MrM. 
Birt,  r.  Bttrke,  88  La.  Ann.,  408,  that  such  a 
a«dt  could  not  be  brought  in  the  state  courts, 
•■d  under  the  11th  Amendment  of  the  Consti- 
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tution  no  State  can  be  sued  in  the  courts  of  the 
United  States  by  a  citizen  of  another  State. 
Ndther  was  there,  when  the  bonds  were  issued, 
nor  is  there  now,  any  statute  or  judicial  decision 
giving  the  bondholders  a  remedy  in  the  stato 
courts  or  elsewhere,  either  by  mandamu*  or  in- 
junction, against  the  State  m  its  political  ca- 
pacity, to  compel  it  to  do  what  it  has  agreed 
should  be  done  but  which  it  refuses  to  do. 

These,  then,  are  suits  by  creditors  at  large, 
of  the  class  provided  for  in  the  Act  of  1874,  to 
compel  the  <w9cers  of  the  State,  by  judicial  pro- 
cess, to  enforce  the  provisions  of  the  Act,  when 
the  State,  by  an  amendment  to  its  Constitution, 
has  undertaken  to  prohibit  them  from  doing  so, 
and  when  the  court,  if  it  requires  an  officer  to 
proceed,  cannot  protect  him  with  a  judgment 
to  which  the  State  is  a  party.  The  persons  sued 
are  the  executive  officers  of  the  State,  and  they 
are  proceeded  against  in  their  official  capacity. 
The  money  in  the  Treasury  ia  the  property  of 
the  State,  and  not  in  any  legal  sense  the  proper- 
ty of  the  bond  or  coupon  holders.  If  it  be  lost 
or  destroyed,  the  loss  will  fall  alone  on  the  State 
or  its  agents,  and  the  bondholders  will  be  entitled 
to  payment  in  full  from  other  sources.  True, 
the  money  was  raised  to  pay  this  particular  class 
of  debts,  and  he  agreement  was  ft  should  not  be 
used  for  any  otherpurpoee;  but,notwithstanding' 
this,  the  State  has  undertaken  to  appropriate  u. 
to  defray  the  expenses  of  the  government  In 
this  way  the  St^  has  violated  its  contract  and, 
if  it  could  be  sued,  mi^t,  perhaps,  be  made  to 
set  aside  its  wrongful  appropriation  of  the 
money  already  in  h^d,  and  raise  more  by  tax- 
ation, if  necessary. 

That  the  Constitution  of  1879  on  its  face  takes 
away  the  power  of  the  executive  officers  to  com- 
ply with  the  terms  of  the  Act  of  1874  cannot  be 
denied.  As  arainst  everything  but  the  outstand- 
ing bonds  and  coupons,  this  Constitution  is  the 
fundamental  law  of  the  State,  and  it  is  only  in- 
valid so  far  as  it  impairs  the  obligation  of  the 
contract  on  the  faith  of  which  the  bonds  and 
coupons  were  taken  by  their  respective  holders. 
The  quesdon,  then,  is,whether  the  contract  can 
be  enforced,  notwithstanding  the  Constitution, 
by  coercing  the  agents  and  instrumentalities  of 
the  State,  whose  authority  has  been  vrithdrawn 
in  violation  of  the  contract,  without  having  the 
State  itself  in  its  political  capacity  a  por^  to 
the  proceedings. 

The  relief  asked  will  require  the  officers, 
against  whom  the  process  goes,  to  act  contra- 
ry to  the  positive  oniers  of  the  supreme  polit- 
ical power  of  the  State,  whose  creatures  they 
are  and  to  which  they  are  ultimately  responsi- 
ble in  law  for  what  they  do.  'They  must  use 
the  public  money  in  the  Treasury  and  under 
their  official  control  in  one  way,  when  the  su- 
preme power  has  directed  them  to  use  it  in  an- 
other, and  they  must  raise  more  money  by  tax- 
ation when  the  same  power  has  declared  it  shall 
not  be  done. 

The  parties  prosecuting  the  suits  do  not,  in 
direct  terms,  ask  for  the  payment  of  the  bonds 
and  coupons  they  hold.  In  fact,  this  seems  to 
have  been  purposely  avoided,  for  in  the  suit  for 
mandomtM  the  petinon  was  amended  before  the 
hearing  by  striking  out  all  that  would  have  the 
effect  of  confining  the  command  of  the  writ  to 
such  a  payment,  and  left  the  prayer  for  an  order 
reqnirlng  the  use  of  the  money  raised  under  the 
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Act  of  1874  for  the  redemption  and  retirement 
generally  of  all  the  bonds  and  coupons  of  the 
issue.  In  the  suit  in  equity,  while  it  was  asked 
that  the  "Debt  Ordinance"  of  1879  might  be 
declared  invalid  as  against  the  complainants, 
payment  of  the  amoimt  due  was  only  sought 
through  the  general  administration  of  the 
finances  in  accordance  with  the  provisions  of 
the  Act  of  1874.  In  neither  of  the  suits,  was  any 
inquiry  to  be  instituted  in  respect  to  the  par- 
ticular bonds  and  coupons  held  by  the  pmnt- 
iSs,  or  any  special  relief  afForded  as  to  them. 
All  that  is  asked  will  inure  as  much  to  the  ben- 
efit of  the  other  holders  of  similar  obligations 
as  to  the  particular  parties  to  these  suits.  So 
thnt  the  remedy  sought  implies  power  in  the 
judiciary  to  compel  the  State  to  abide  by  and 
perform  its  contracts  for  the  payment  of  money, 
not  by  Tendering  and  enfordng  a  judgment  in 
the  ordinan'  form  of  judicial  procedure,  but  by 
assuming  the  control  of  the  administration  of 
the  fiscal  afiairs  of  the  State  to  the  extent  that 
may  be  necessary  to  accomplish  the  end  in  view. 

It  is  insisted,  nowever,  that  the  money  in  the 
Treasury,  collected  from  the  tax  levied  for  the 
year  1879,  constitutes  a  trust  fund  of  which  the 
individiml  defendants  are  ex  officio  trustees,  and 
that  they  may  be  en jomed  as  such  trustees  from 
diverting  it  from  the  purposes  to  which  it  was 
pledged  under  the  contract.  The  individual 
aef  endants  are  the  several  officers  of  the  State, 
who,  under  the  law,  compose  the  Board  of 
Liquidation.  That  Board  is,  in  no  sense,  a  cus- 
todian of  this  fund.  Its  duty  was  to  negotiate 
the  exchange  of  the  new  bonds  for  the  old  on 
the  terms  proposed.  It  had  nothing  to  do  vrith 
levying  the  tax,  collecting  the  money  or  paying 
it  out,  further  than  by  purchasing  the  bon(S 
with  any  surplus  there  might  be  from  time  to 
time  in  the  Treasury  over  what  was  required 
to  meet  the  interest.  The  provision  in  the  law, 
that  it  shall  be  the  duty  of  the  Auditor,  Treas- 
urer and  the  board,  respectively,  to  collect  the 
tax,  pay  the  interest  and  redeem  the  bonds,  evi- 
dently means  no  more  than  that  the  Auditor 
and  Treasurer  shall  perform  their  respective 
duties  under  the  general  laws  in  the  assessment 
and  collection  of  the  tax,  and  shall  pay  in  the 
usual  manner  the  interest  and  principal  of  the 
bonds  as  they  respectively  faU  due,  and  that 
the  Board  shall  purdiase  and  retire  the  bonds 
whenever  there  is  a  surplus,  that,  under  the 
law,  is  to  be  used  for  that  purpose. 

The  Treasurer  of  State  is  the  keeper  of  the 
Treasury,  and  in  that  way  is  the  keeper  of  the 
money  collected  from  this  tax,  just  as  he  is  the 
keeper  of  other  public  moneys.  The  taxes  were 
collected  by  the  tax  collectors  and  paid  over 
to  the  state  Treasurer,  that  is  to  say,  into  the 
state  Treasmr,  just  as  other  taxes  were  when 
collected.  The  Treasurur  is  no  more  a  trustee 
of  these  moneys  than  he  is  of  all  other  pub- 
lic moneys.  He  holds  them,  but  only  as  the 
agent  of  the  State.  If  there  is  any  trust,  the 
State  is  the  trustee  and,  unless  the  State  can 
be  sued,  the  trustee  cannot  be  enjoined.  The 
officers  owe  duty  to  the  State  alone,  and  have 
no  contract  remtions  with  the  bondholders. 
They  can  only  act  as  the  State  directs  them  to 
act,  and  hold  as  the  State  allows  them  to  hold. 
It  was  never  agreed  that  their  relations  with 
the  bondholders  should  be  any  other  than  as 
officers  of  the  State,  or  that  they  should  have 
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any  control  over  this  fund  except  to  keep  it  like 
other  funds  in  the  Treasury  and  pay  it  out  ac- 
cording to  law.  They  can  be  moved  throagli 
the  State,  but  not  the  State  through  them. 

In  this  connection  there  is  much  that  is  in- 
structive in  E^.  y.  Lord$  Oommitiionen  of  (b 
Treatwy,  Law  Bep.,  7  Q.  B.,  887.  There 
money  had  been  appropriirfed  by  Parliament 
for  the  payment  of  costs  of  a  particular  char- 
acter, a  id  an  application  was  made  for  a  tnon- 
damut  to  compel  the  Lords  Commissioners  of 
the  TreasuiT  to  pay  certain  bills  which  had 
been  properly  taxed;  but,  although  the  cooit 
was  emphatic  in  its  decl^tion  that  payment 
ought  to  be  made,  the  writ  was  refused  be- 
cause the  Lords  Commissioners  held  "The 
money  as  the  servants  of  the  Crown,  and  no 
duty  was  imposed  upon  them  as  between  them 
and  the  persons  to  whom  titie  money  was  pay- 
able." Lord  Chitf  Jtutiee  Cockbum,  in  lus 
opinion,  said,  p.  894:  "Though  I  quite  agree 
that  according  to  the  appropriation  Act  mey 
(the  Lords  Commissioners)  were  bound  to  ap- 
ply the  money  upon  the  vouchers  being  pro- 
duced, and  had  no  authority  to  retax  these  bills, 
still  I  cannot  say  that  there  is  any  duty  wbidi 
makes  it  incumbent  upon  them  to  do  what  I 
cannot  hesitate  to  say  they  ought  to  have  d(ne, 
except  as  servants  of  the  Crown;  because  in 
that  character  they  have  received  the  jsunm, 
and  in  no  other."  And  Blackburn,  J.,  p.  SSV: 
"  It  seems  to  me  that  the  obligation,  sudi  as  it 
is,  is  upon  Her  Majesty,  to  be  discharged 
through  her  servants,  and  you  cannot  promd 
thereior  against  the  servants."  So,  here,  the 
obligation  is  all  on  the  State,  to  be  discharged 
through  its  servants,  and  the  money  is  held  by 
the  officers  proceeded  against  in  their  character 
as  servants  of  the  State,  and  no  other. 

There  is  nothing  in  any  of  the  cases  in  this 
court  that  are  rehed  on  which,  to  our  minds, 
authorizes  any  such  relief  as  is  asked.  In  Ot- 
bom  V.  Bank,  9  Wheat.,  788, which  is  the  lead- 
ing case,  and  cited  as  authority  in  all  the  others, 
the  object  was  to  prevent  money  which  had 
been  unlawfully  taken  out  of  the  bank  by  the 
officers  of  the  State  from  getting  into  the  Treas- 
ury. The  money  was,  in  legal  effect,  stopped 
while  passing  from  the  bank  to  the  Treasury. 
The  controlling  facts  are  thus  stated  by  thi^ 
JtuUee  MarsbeuD  in  the  opinion,  p.  868:  "  But 
when  we  reflect  that  the  defendants,  Oabom 
and  Harper,  are  incontestably  liable  for  the  fall 
amount  of  the  mon^  taken  out  of  the  bank: 
that  the  defendant,  Currie,  is  also  responsible 
for  the  sum  received  by  him,  it  having  come  to 
his  hands  with  full  knowledge  of  the  unlawful 
means  by  which  it  was  acquired;  that  tiie  de- 
fendant, Sullivan,  is  also  responsible  for  the 
sum  specifically  delivered  to  him,  with  notice 
that  it  was  the  property  of  the  bank,  unless  the 
form  of  having  made  an  entry  on  the  books  of 
the  Treasury  can  countervail  uie  fact  that  it  was, 
in  truth,  kept  untouched,  in  a  trunk,  by  itaelf, 
as  a  deposit,  to  await  the  event  of  the  pending 
suit  respecting  it;  we  may  lay  it  down  as  a  prop- 
osition, safely  to  be  ainrmed,  that  all  the  de- 
fendants in  the  case  wero  liable  in  an  actkm 
at  law  for  the  amount  of  this  decree.  If  the 
ori^al  injunction  was  properly  awarded,  for 
the  reasons  stated  in  the  preceding  nurt  of  thi« 
opinion,  the  money,  having  reached  the  hands 
of  all  those  to  whom  it  afterwards  came  witb 
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aotieeof  that  injunction,  might  be  puisued,  so 
long  as  it  remained  a  distinct  deposit,  neither 
mixed  with  the  money  of  the  Treasury,  nor  put 
ioio  circnlatioD.    •    •    •    The  money  of  the 
buk  bad  been  taken,  without  authority,  by 
some  of  the  defendants,  and  was  detained  by 
tlie  only  person  who  was  not  an  original  wrong 
doa,  in  a  specific  form;  so  tliat  detinue  might 
bsve  been  maintained  for  it,  liad  it  heea  in  the 
power  of  the  benlt  to  proye  the  facts  wUch  are 
oeoeMarr  to  establish  tlie  identity  of  the  prop- 
erty sned  for."  Under  this  state  of  facts,  the  or- 
der for  its  return  involyed  no  question  of  power 
to  Interfere  with  wliat  was  actually  in  the  Treas- 
oiy.    The  offlceis  stood  in  the  place  of  a  sher- 
iff who  had  levied  an  execution  on  goods  and 
WIS  sued  to  test  his  right  to  keep  them,  and  the 
pindple  applied  in  the  decision  is  thus  stated  in 
Uiehnd  note  of  the  report:    "A  court  of  equity 
nill  interpose  by  injunction  to  prevent  the  trans- 
fer of  aspecific  thing  which,  if  transferred,  will 
be  irretrievably  lost  to  the  owner,  such  as  nego- 
tiable stocks  and  securities."    Thus  the  money 
aeised  was  kept  out  of  the  Treasury,  Iiecauso  if 
it  got  in  it  would  be  irretrievably  lost  to  the 
bank,  since  the  State  could  not  be  sued  to  re- 
cover it  back.    No  one  pretended  that  if  the 
money  had  been  actually  paid  into  the  Treas- 
ury, and  bad  become  mixed  with  the  other 
money  there,  it  could  have  been  got  back  from 
the  State  by  a  suit  iwainst  the  officers.    They 
would  bsve  been  intUTidually  liable  for  the  un- 
lawful seizure  and  conversion,  but  the  recovery 
would  be  against  them  individually  for  the 
wrongs  they  had  personally  done,  and  could 
bave  no  effect  on  the  money  which  was  held  by 
tbe  State.     Certainly  no  one  would  ever  sup- 
pose that  by  a  proceeding  against  the  officers 
akme,  they  coiiJd  be  held  as  trustees  for  the 
bank,  and   required   to  set  apart  from   the 
BMBeys  in  tbe  Treasury  an  amount  equal  to 
that  which  had  been  improperly  put  there,  and 
bold  it  for  the  discharge  of  the  liability  which 
tbe  State  incurred  by  reason  of  the  imlawf  ul 
exaction. 

In  Dati*  r.  Gray,  16  Wall.,  308  [88  U.  S., 
XXL,  447],  the  receiver  of  a  land-grant  rail- 
road obtained  an  injunction  against  the  Qo\- 
emor  and  Commissioner  of  ue  Land-Office 
«f  Texas  to  restrain  them  from  incumbering, 
by  patents  to  others,  lands  which  had  be«i 
contracted  to  the  railroad  company.  The  legal 
title  was  in  the  State,  but  the  eqmtable  title  in 
tke  company.  The  specific  tracts  of  land  in  dis- 
pute were,  by  the  contract  which  had  been  made, 
segregated  nom  the  public  domain  and  set  apart 
for  tlae  company.  The  case  rests  on  the  same 
ptindple  it  would  if  patents  had  been  actually 
laoed  to  tbe  company,  and  the  State,  through 
its  officers,  was  attempting  to  place  a  cloud  on 
the  title  by  granting  subsequent  patents  to 
Mheia. 

lABoard  ttflAmiidation  v.  MeComb,  92  U.  S., 
Stl  [XX  ITT. ,  638],  which  arose  under  the  same 
Act  of  1874  that  we  are  now  considering,  the 
board  of  liquidation  was  enjoined,  at  the  in- 
stance of  bMidholders,  from  admitting  to  the 
KirB^ea  of  the  compromise  proposed  by  the 
State,  certain  perstms  other  than  those  origmally 
provided  for  and  on  different  terms.  And  this 
clearly  becanae  the  board  of  liquidation  was,  by 
the  very  terma  of  the  law,  chareed  with  the  duty 
of  exchanging  the  bonds  specincally  set  apart  by 
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the  contract  for  a  particular  purpose,  and  every 
bona  Side  bondholder,  by  accepting  the  compro- 
mise offered,  became  personally  interested  in  se- 
curing tbe  due  admlnlstratian  of  the  trust  which 
had  thus  been  committed  to  the  board.  In  fact 
the  board  held  the  new  issue  of  bonds  in  trust, 
and  everyone  who  gave  up  his  old  obligations 
and  accepted  tbe  new  in  settlement  became  a 
beneficiary  under  the  trust  and  might  act  ac- 
cordingly. 

In  this  case,  however,  there  is  no  such  trust. 
As  has  already  been  said,  the  Board  is  charged 
with  no  duty  in  respect  to  the  taxes,  except  in 
connection  with  the  purchase  of  bonds  when- 
ever there  are  funds  which  can  l)e  used  in  that 
way.  The  Auditor  and  Treasurer  are  required 
to  audit  and  pay  the  coupons  as  they  are  pre- 
sented; but  that  does  not  make  them  tnistees 
for  the  landholders  of  the  money  in  the  Treas- 
ury out  of  which  the  payment  is  to  t)e  made. 
They  may  draw  on  the  fund  raised  to  make  the 
payment,  but  that  is  Uie  extent  of  their  official 
control  over  it.  The  law  has  never  made  it  a 
part  of  their  official  duty  to  separate  from  tbe 
other  moneys  in  the  Treasury  that  which  was 
realized  from  the  taxes  in  question,  and  hold  it 
in  trust  for  the  bondholders.  The  State  has  con- 
tracted not  to  use  this  money  in  any  other  way 
than  to  pay  the  debt;  but,  as  against  the  State, 
the  officers  have  no  right  to  say  they  will  keep 
it  for  that  purpose  ouy.  It  may  be,  without 
doubt,  easily  ascertained  from  the  accounts  how 
much  of  the  money  on  hand  is  applicable  to  the 
payment  of  this  class  of  debts:  but  the  law  no- 
where requires  the  setting  apart  of  this  fund  any 
more  than  others  from  the  common  stock.  In 
the  Treasury,  idl  funds  are  mingled  together  and 
kept  so  until  called  for  to  meet  specific  demands. 

In  Tlie Arlington  Ca*e[U.  8.  v.  Lee,ante,ni], 
it  was  held  that  the  officers  of  the  United  States, 
holding  in  their  official  capacity  the  possession 
of  lands  to  wliich  the  United  States  had  no 
title,  could  be  required  to  surrender  their  pos- 
session to  the  rightful  owner  even  though  the 
United  States  were  not  a  party  to  the  judgment 
under  which  the  eviction  was  to  be  had.  Here, 
however,  the  money  in  question  is  lawfully  the 
property  of  the  8t^.  It  is  in  the  manual  pos- 
session of  an  officer  of  tbe  State.  The  bond- 
holders never  owned  it.  Tbe  most  they  can 
claim  is  that  the  State  ought  to  use  it  to  pay 
their  coupons,  but  until  so  used  it  is  in  no  sense 
theirs. 

Little  need  be  said  with  special  reference  to 
the  suit  for  maTidamtts.  In  this  no  trust  is  in- 
volved; but  the  simple  question  presented  is, 
whether  a  single  bondholder  or  a  committee  of 
bondholders  can,  by  the  judicial  writ  of  mati- 
damtu,  compel  the  executive  officers  of  the 
State  to  perf  ormgenerally  their  several  duties 
tmder  tbe  law.  Toe  relators  do  not  occupy  the 
position  of  creditors  of  the  State  demanding 
payment  from  an  executive  officer  charged  with 
the  ministerial  duty  of  taking  the  money  from 
the  public  Treasury  and  handing  it  over  to  them 
and,  on  his  refusal,  seeking  to  compel  him  to 
perform  that  specific  duty.  What  uey  ask  is 
that  the  Auditor  of  Stetc,  the  Treasurer  of  State 
and  the  Board  of  Liquidation  may  be  required 
to  enforce  the  Act  of  1874,  and  "Carry  out,  per- 
form and  discharge  each  and  every  one  of  the 
ministerial  acts,  things  and  duties  respectively 
required  of  them     •     •     •     according  to 


Digitized  by 


Go(^c 


711-769 


SCPBBMB  CIOUST  OF  THE  UkITED  S 


the  fall  and  true  intent  and  purport  of  that  Act"  luch  remedies 

Certainly,  no  suit  bcKun  in  the  Circuit  Court  private  rights 

for  such  relief  would  be  entertained,  for  that  And  such  ia 

court  can  ordinarily  grant  a  writ  of  mandamvt  jecta  of  the  ^r 

only  in  aid  of  some  existing  jurisdiction.  B<M  ana  entered  in 

Oo.v.  Amy,  18  Wall..  247  [80  U.  8.,  XX.,  640];  creditors;  she 

Dawnport  v.  Bodga  Co.,  105  U.S.,242  [XXVI.,  emn  form  in  t 

lOSXi].    Our  attention  haa  been  called  to  no  case  she  provided 

in  the  state  courts  of  Louisiana  in  which  such  those  creditors 

general  relief  has  been  afforded;  and  the  juris-  designated  offl 

diction  of  the  circuit  court  was,  therefore,  in  anddisbursem 

no  way  enlarged  through  the  operation  of  the  officers  to  dive 

removal  Acts,  even  if  uia  is  a  case  which  was  purposes;  she 

properly  removed,  a  question  we  do  not  deem  tion  should  be 

It  necessary  now  to  decide.  The  remedy  sought,  the  tax  or  the  a 

in  order  to  be  complete, would  require  the  court  that  for  the  co 

to  assume  all  the  executive  autnority  of  the  the  judicial  pc 

State,  so  far  as  it  related  to  the  enforcement  of  cised  when  nei 

this  law,  and  to  supervise  the  conduct  of  all  suits  seek  the  ei 

persons  charged  with  any  official  duty  in  re-  and  they  are  re 

spect  to  the  levy,  collection  and  disbursement  ments  are  rep 

of  the  tax  in  question  until  the  bonds,  princi-  court  holds  thi 

pal  and  interest,  were  paid  in  full,  ana  that,  pudiation. 

too,  in  a  proceeding  to  which  the  State,  as  a  That  the  chi 

State,  was  not  and  could  not  be  made  a  party,  may  more  clea 

It  needs  no  argument  to  show  that  the  political  history  of  the  i 

power  cannot  DC  thus  ousted  of  its  jurisdiction  Louisiana   hac 

and  the  judiciary  set  in  its  place.    When  a  amounting  to  i 

State  snbodts  itaelf,  without  reservation,  to  the  that  a  large  po 

iuriadiction  of  a  court  in  a  p>articular  case,  that  contracted;  wl 

urtsdiction  may  be  used  to  give  full  effect  to  their  claims  wi 

what  the  State  has  by  its  act  of  submission  and  equitably 

allowed  to  be  done;   and  if  the  law  permits  cumstances,  at 

coercion  of  the  public  officers  to  enforce  any  conflicting  cla 

judgment  that  may  be  rendered,  then  such  co-  date  and  setth 

ercion  may  be  employed  for  that  purpose,  to  issue  new  b< 

But  this  is  very  far  from  authorizing  the  courts,  leged  indebted 

when  a  State  cannot  be  sued,  to  set  up  its  juris-  claims;  and  to 

diction  over  the  officers  in  charge  of  the  pub-  make  various  < 

lie  monevs,  so  as  to  control  them  as  against  pal  and  interes 

the  politictd  power  in  their  administration  of  passed  an  Act, 

the  finances  of  the  State.    In  our  opinion,  to  of  that  year,  ei 

grant  the  relief  asked  for  tn  either  of  these  Fundhig  Oblig 

cases  would  be  to  exercise  such  a  power.  for  Bonds;  to  . 

The  deeree  in  the  ndt  in  equity  and  thejudg-  terest  of  Said  1 

ment  in  that  for  mandamus  are  affirmed.  Liquidation ;  U 

True  copy.   T«»t:  ceedines  aKain 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8.  Jations  of  This 

Mr.  Jvetiee  Field,  dissenting:  Diverting  Fun 

I  am  not  able  to  concur  in  t£e  judgment  in  and  to  Punish 

these  cases,  and  I  will  briefly  state  my  reasons.  Continuing  Ta 

I  admit  tlwt  the  rule  of  the  common  law,  that  propriation  for 

the  Sovereign  cannot  be  held  amenable  to  proc-  between  the  St 

ess  in  his  own  courts  without  his  consent,  is  ap-  to  Prohibit  Ii 

Slied  in  this  countiy  to  the  State,  under  which  Limit  the  Inde 

esignation  are  included  the  people  within  its  it  State  Tazei 

territorial  limits,  in  whom  resides  whatever  sov-  State  Aid;  to  ] 

ereignty  the  State  possesses.    But  they  act  and  tion,  or  Extern 

speak  in  this  counby,  at  least  in  times  of  peace.  Made  for  State 

only  through  the  Constitution  and  laws.     For  of  Certain  Wa 

their  will  we  must  look  to  these  manifestations  Repeal  All  Coi 

'  of  it.    If  in  that  way  they  consent  to  suits.  By  this  Act. 

.  either  directly  against  themselves  by  name  or  emor,  Auditoi 

against  any  of  their  authorized  agents,  there  and  Speaker  o: 

can  be  no  reasons  of  policy  or  of  law  against  is-  and  a  seventh 

suing  process  in  proper  cases  to  bring  them  or  called  a  fiscal : 

their  agents  before  the  court    And  If  in  that  of  Liquidatioi 

way,  that  is,  bv  their  Constitution  or  laws,  they  bonds  of  the 

direct  their  officers  to  do  or  omit  certain  things,  bonds,  payabl( 

in  the  doing  or  omission  of  which  individuals  seven  per  cent 

are  interested,  and  they  provide  appropriate  outstanding  b( 

remedies  to  compel  or  enjoin  the  performance  rate  of  six^  o 

of  those  things,  there  can  be  no  reason  why  was  to  be  payt 
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JiBoaty  and  Joly  of  each  year;  and  for  it  cou- 
pons were  to  be  annexed  to  the  bonus. 

The  Act  leried  an  annual  tax  of  five  and  a 
Jujt  mJllB  on  the  dollar  of  the  asseMed  value  of 
all  real  and  personal  proper^  in  the  State,  and 
dediied  that  it  should  be  ooUected  for  the  pur- 
pose of  paying  the  principal  and  interest  of  the 
oonsoUmted  bonds,  and  that  the  revenue  de- 
rired  therefrom  was  thereby  "set  apart  and 
appropriated  for  tliat  purpose,  and  no  other," 
aod  that  it  shmild  be  a  felony  for  the  iatxl 
agent  or  any  officer  of  the  State  or  of  the  Board 
df  Liquidatfon  to  divert  the  fund  from  its  legiti- 
mate channel.  It  also  declared  tliat  this  tax, 
wiiich  is  called  an  inteiest  tax,  "  S/uUlbeatxm- 
thtual  annwtl  tea  until  fheMoid  (xmtolidatedbondi 
MoU  he  paid  or  redemud,  prineival  and  intend/ 
and  tht  $aid  amropriationAaU  tea  eoMinualaf^ 
»»al  approprtation  during  the  kjum  period,  and 
Am  le^  and  appropriation  thcM  avthorite  and 
mabe  it  Ote  duty  of  the  Auditor  and  Treaiurer, 
and  iht  taid  Board  retpeetitely,  toeoUeettaidtasc 
annttaUy,  and  pay  tauL  intereit  and  redeem  t/te 
mid  bonds  untU  the  tame  AaU  be  fuUf/  dit- 
diarged." 

One  section  alao  provided  "That  any  judge, 
tax  ooUector,or  any  officer  of  the  State  obetruct- 
ing  (he  execution  of  this  Act,  or  any  part  of  it, 
cr  failing  to  perform  bis  official  duty  thereun- 
der, ahaU  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  sliall  be  punished  by 
imtmonment  not  exceeding  five  years  &nd  by 
toe  not  exceeding  $3,000,  at  the  discretion  at 
the  court" 

Another  section  enacted  that  each  provision 
of  tlie  Act  should  be,  and  it  was  declared  to  be, 
"A  contract  between  the  State  of  Louisiana  and 
every  holder  of  the  bonds  issued  under  the  Act. " 
Bat,  as  though  ttiis  Act  was  not  of  itself  a 
aafficient  assurance  of  the  unalterable  purpose 
of  the  State  to  fulfill  the  promise  it  contained, 
aa  amendment  to  her  Constitution  was  pro- 
posed and  adopted,  of  wliich  the  following  is 
tte  l«t  section: 

"The  issue  of  consolidated  bonds,  authorized 
bv  the  General  AMembly  at  the  State,  at  its  reg- 
war  session  in  the  year  1874,  is  hereby  declared 
to  ereatt  a  wilid  eontraet  between  the  State  and 
«wk  atKi  «wry  holder  cf  eaid  bonds,  lehieh  the 
8Us  thaU  bg  no  means  and  in  nowise  impair. 
The  aaid  bonds  ahaU  be  a  valid  obligation  of  the 
Slate  in  favor  of  any  holder  thereof,  and  no 
eoort  shall  enjoin  tlie  payment  of  the  principal 
or  intereat  tftoeof ,  or  the  levy  and  collection  of 
the  tax  therefor;  to  secure  such  levy,  collection 
and  payment,  the  judicial  power  ahall  be  exer- 
ejaea  wlien  necessary.  The  tax  required  for 
the  payment  of  tlie  prindpai  and  interest  of  said 
beads  shall  tie  assessed  and  collected  each  and 
erenr  year,  until  the  bonds  shall  be  paid,  prin- 
c^ial  and  Interest,  and  the  proceeds  shall  be 
pdd  by  the  Treasurer  of  the  State  to  the  hold- 
eia  cS.  aaid  bonds,  as  the  principal  and  interest 
of  dM  aame  diall  faU  due,  and  no  further  Ugis- 
latisn  or  appropriation  ^tall  beremUsiUfor  the 
saidasssssmeMi  and  eoBeetion,  and  for  sum  pay- 
msmtfirotn  the  TVaoMMy." 

It  would  puzzle  the  wit  of  man  to  find,  any- 
where ia  the  legislation  of  tlte  world,  a  more 
perfedaflsnrance  of  the  fixed  purposeof  a  State 
to  keep  faith  with  her  creditors,  or  of  a  pledge 
of  apoftion  of  her  revenues  for  their  payment, 
VOT  the  anhmisaion  at  her  offloen  to  the  com- 
See  17  Otto. 


pulsory  process  of  the  judicial  tribunals,  if  nec- 
essary, to  carry  out  her  engagements.  Witii 
the  knowledge  tliat  the  Feneral  Constitution 
ordains  that  no  State  shall  pass  any  law  impair- 
ing the  obligations  of  contracts,  Louisiana  pro- 
claims that  each  provision  of  Uie  Act  shall  be 
and  is  thereby  declared  to  be  a  contract  between 
her  and  each  and  every  holder  of  the  bonds  is- 
sued under  the  Act.  And  the  constitutional 
amendment  reiterates  substantially  the  same 
thing  by  declaring  that  the  issue  of  the  consoli- 
dated bonds  created  a  valid  contract  between 
tlie  State  and  each  and  every  holder  of  said 
bonds,  "uMeh  the  State  thaUby  no  means  and 
in  nouiite  impair." . 

Under  this  Act  and  the  constitutional  amend- 
ment,obliKations  of  the  State  amounting  to  over 
$12,000,000  were  surrendered,  and  bonds  taken 
for  sixty  per  cent  of  their  amount,  wliich  are 
lield  all  over  the  oountrv.  Thecompkdnantsin 
the  injunction  suit,  ana  the  petitioners  for  the 
mandamue,  hold  for  themselves  and  others, 
whom  they  represent,  $900,000  of  the  bonds. 
The  interest  on  them  has  not  been  paid,  and  yet 
a  portion  of  tiie  tax  levied  to  meet  such  inta«st 
has  been  collected  and  is  now  in  the  hands  of 
the  Treasurer  of  the  State,  one  of  the  Board  of 
Liquidation.  The  amount  is  admitted  to  be 
about  $800,000,  and  as  collections  were  being 
made  when  this  admission  was  given,  there  & 
now  prolMbly  a  much  larger  amount  in  his 
hands.  In  both  suits  it  is  alleged  that  the  Treas- 
tirer  and  other  officers  of  the  State  intend  to  use 
the  funds  thus  collected  for  otiier  purposes  than 
the  payment  of  the  interest.  In  one  of  them, 
an  injunction  is  asked  against  such  a  perversion 
of  the  funds.  In  the  other,  a  mandamus  is  asked 
to  compel  the  application  of  the  funds  to  the 
payment  of  the  mterest,  and  also  the  collection 
of  the  taxes  authorized  bv  the  Act  of  1874,  and 
the  constitutional  amendment  of  that  year,  to 
meet  further  interest  as  it  shall  become  due. 

Why  should  not  both  of  these  prayers  be 
granted? 

The  only  answer  offered  is,  that  in  1879 
Louisiana  adopted  a  new  Constitution  which 
reduced  the  interest  on  the  consolidated  bonds  to 
two  per  cent  per  annum  for  five  yean;  to  three 
per  cent  for  fifteen  years  afterwards,  and  to  four 
per  cent  thereafter,  with  a  proviso  that  the  hold- 
ers of  the  bonds  might  take  new  bonds  for 
seventy-five  per  cent  on  the  dollar  drawing  four 
per  cent  interest. 

The  new  Constitution  also  directed  that  the 
coupon  of  the  consolidated  bonds  falling  due 
January  1, 1880,  should  be  remitted,  and  that 
the  interest  taxes  collected  for  its  payment 
should  be  transferred  to  defray  the  expenses  of 
the  State  Qovemment.  The  change  in  the  rate 
of  interest  and  the  remission  of  the  coupon 
falling  due  January  1, 1880,  were  made  with- 
out the  consent  of  the  bondholders,  or  any  con- 
sultation with  them.  Of  course  the  new  Con- 
stitution, in  these  pro^sions,  is  a  repudiation 
of  the  engagements  of  the  Act  of  1874  and  of 
the  constitutional  amendment  of  ttiat  yesu:,  and 
is  a  direct  viohition  of  the  inhibition  of  the 
Federal  Constitution  against  the  impairment  of 
tlie  obligation  of  contracts. 

Is  this  inhibition  against  the  repudiation  by 
the  State  of  her  engagements  of  any  efficacy? 
The  majority  of  the  court  answer,  So.  I  an- 
swer, aaheiing  to  the  docblnea  tnight  by  a 
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long  line  of  illuBtrions  Judges  preceding  me,  tion  of  the  Const 
"Yes,  it  iaj"  and  Utougb  now  denied,  I  feel  laws  Impairing  tl 
confident  that  at  no  distant  day  its  power  will  plies  to  the  conti 
be  re-asserted  and  maintained.  In  that  faith,  I  of  its  agents  acti: 
dissent  from  the  judgment  of  my  associates,  as  to  contracts  bi 
and  I  shall  continue  to  do  so  on  all  proper  obligation  is  im 
cases,  until  the  prohibition  inserted  in  the  Con-  Constitution,  wh 
stitutlon  as  a  barrier  against  the  agrarian  and  tract  at  the  time 
despoiling  spirit,  wlii<£  both  precedes  and  fol-  forced,  that  is,  b 
lows  a  breach  of  public  ttitb,  is  re-established  obliged  to  perfon 
in  its  original  vigor.  cious  by  leglsla 

The  question  whether  the  court  will  restrain  those  means."  lo 
the  diversion  of  the  fimds  in  the  hands  of  the  No  reason  in  1 
Treasurer,  a  member  of  the  Board  of  Liquida-  in  moraU,  can  b 
tion,  is  to  be  considered  precisely  as  though  the  the  Act  of  1874  i 
new  Constitution  had  never  been  adopted.  The  ment  of  that  yei 
inhibition  of  the  Federal  Constitution  is  il^n  There  is  nothing 
the  State  and  not  merely  upon  her  Legislature,  ants  are  ofBcers  i 
All  the  authority  which  her  people  can  confer,  full  of  cases  whet 
whether  by  constitutional  enactment  or  legia-  officers  of  a  Stai 
lative  provision,  is  subject  to  the  Inhibition,  judiciary  to  do  i 
Her  people  are  at  all  times  tmder  the  Constitu-  from  doing  them 
tion  of  uie  United  States,  subject  to  its  restric-  an  answer  to  tiie 
tions  as  they  are  entitled  to  its  privileges.  They  Interested  in  the 
cannot  lawfully  insert  in  any  constitution  or  In  Otbom  v.  JB 
organic  law,  provisions  contravening  that  in-  junction  was  sue 
strument.  They  cannot  authorize  their  Legis-  and  Auditor  of  < 
lature  to  pass  a  bill  of  attainder,  or  an  or  poit  moneys  belongin 
faeto  law,  or  a  law  impairing  the  obligation  of  taxes  levied  unc 
contracts;  nor  can  they  embody  in  their  Con-  the  State.  It  wt 
stitution  clauses  amounting  to  or  operating  as  the  State  of  Ohl< 
such  enactments.  Any  such  authori^  or  clauses  fcndant'  was  the 
would  be  treated  as  nuratory  and  futile  by  all  the  suit  was  in  fi 
tribunals  holding  that  the  Constitution  of  the  was  conceded  co 
United  States  is,  what  on  its  face  it  is  declared  the  court  said,  ( 
to  be,  the  supreme  law  of  the  land.  There-  ing  the  opinion: 
fore,  the  new  Constitution  of  Louisiana  stands  Iiave  been  mad' 
before  us,  with  respect  to  her  past  contracts,  scarcely  be  denic 
with  no  greater  weight  than  would  a  legislative  case  for  an  injui 
enactment  containing  similar  provisions;  and  as  the  real  party 
what  the  State  authonzes  to  be  done  by  her  ju-  court,  a  smt  cai 
dicial  tribimals  against  her  officers,  in  the  col-  agents  of  that  ps 
lection  of  the  tax  and  the  application  of  the  to  show  that  a  c( 
moneys  raised  for  the  payment  of  the  interest  a  decree  unless  i 
on  the  bonds,  can  be  done  by  the  judicial  tri-  interested  be  ma 
bunals  of  the  Federal  Government  when  a  case  certainly  true  wl 
is  transferred  to  them  from  a  state  court.  plaintis  tomake 

If  the  new  Constitution  had  never  been  who  is  the  real  p 
adopted,  there  could  be  no  question  as  to  the  true  source  of  t 
power  of  the  state  courts  to  require  that  the  and  for  whose  a 
moneys  collected  be  applied  to  the  payment  of  above  the  law,  h 
the  interest.  It  would  not  only  have  been  the  ess,  it  would  be 
duty  of  the  Board  of  Liquidation  to  thus  apply  lished  principles 
them,  but  it  would  have  been  a  felony  to  re-  afford  the  same 
fuse  to  do  so.  Now,  wliatever  enactment,  con-  ployed  in  doing 
stitutional  or  legislative,  impairs  the  obligation  afiord  against  1 
of  the  contract  with  the  bondholders,  that  is,  joined  in  the  sui 
abrogates  or  lessens  the  means  of  its  enforce-  These  views, 
ment,  is  void.  Therefore,  the  new  Constitution,  the  AHington  i 
as  to  that  contract,  is  to  be  treated  as  though  it  lately  before  ue 
never  existed.  As  said  by  this  court,  without  and  the  case  is  c 
a  dissenting  voice,  only  two  years  ago,  in  Wolff  Gray,  decided  i 
V.  N.  0.:  "'Legislation  producing  this  latter  other  propositio 
result  (impairment  of  the  obligation  of  con-  concerned,  the  t 
tracts),  not  indirectljr  as  a  consequence  of  legiti-  it  can  be  done, 
mate  measures,  as  will  sometimes  happen,  out  cient  reason  fori 
directly  bv  operating  upon  those  measures,  is  proceed  to  decre( 
prohibited  by  the  Constitution,  and  must  be  in  all  respects  at 
disregarded,  treated  as  though  never  enacted,  record.  In  decic 
by  all  courts  recognizing  the  Constitution  as  the  court  will 
the  paramount  law  of  the  land."  108  U.  S.,  Making  a  state  i 
866  (XXVl.,  898.1  State  a  party. 

And  again,  in  the  same  case:  "  The  probibi-  prompted  his  a 
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Mdiid  bim  as  the  real  Mitv  in  interest"    16 
W«U.,  880  [88  U.  8.,  XXI..  458]. 

In  Amw  v.  Oroj/,  the  Governor  of  Texas  was 
eDjdned  from  executing  patents  of  certain 
ludi.  the  sale  of  which  her  Constitution  had 
sothorized,  upon  the  supposition  that  the  title 
of  I  corporation  to  them  had  been  lost  In  con- 
lidering  the  right  of  a  private  party  to  nudntain 
(oit  sgUnst  the  executive  officer  of  the  State,  in- 
Hmnch  as  a  suit  could  not  be  brought  directly 
uainst  the  State,  the  court  re-asserted  the  doc- 
titne  announced  in  Otbom  v.  Bank. 

The  objection  su^ested  was  also  considered 
and  disposed  of  in  Board  of  Liquidation  v.  Mc- 
Qml),  a  case  against  these  very  officers,  decided 
te  1S75.    Thoe  the  Board  undertook  to  liqui- 
date b  debt  contracted  in  reconstructing  and 
keeping  in  repair  levees  on  the  Mississippi 
River,  with  consolidated  bonds  issued  under  the 
Act  of  1874,  poTBuant  to  the  authority  of  a  sub- 
•eqiient  statute  of  the  Legislature.  A  citizen  of 
Ddaware,  holding  some  of  the  consolidated 
bonds,  contended  wot  the  levee  debt  was  not  one 
of  the  debts  to  fond  which  these  bonds  had  been 
tMoed,  and  that  the  use  of  them  for  that  purpose 
would  defeat  one  of  the  benefits  of  the  funding 
adione.     He,  therefore,  applied  to  the  Circuit 
Cbmt  of  the  United  States  for  an  injunction  to 
ratrain  the  Board  from  funding  the  levee  debt 
with  those  bonds,  and  obtained  It.  On  final  de- 
cne,  the  injunction  was  made  perpetual,  and 
this  court  affirmed  the  decree.     "  In  our  Judg- 
ment, therefore,"  said  this  court,  speaking  by 
Mr.  /imMm  Bradley,  "the  court  below  was  right 
in  granting  the  injunction  as  to  the  consolidated 
bonds,  UUie  defendants,  occupying  the  official 
position  they  do,  are  amenable  to  such  process. 
On  diis  bruich  of  the  subject,  the  numerous, 
bat  well  considered  cases  heretofore  decided  by 
thii  oomt.  leave  little  to  be  said.  The  objection 
to  ptooeeding  against  state  officeis  by  manda- 
Mu  or  injunction  are,  first,  tliat  it  is  in  effect 
proceeding  against  the  State  itself  ;  and,  sec- 
ondly, that  it  interferes  with  the  official  discre- 
tioa  vested  in  the  officers.    It  is  conceded  that 
neither  of  these  things  can  be  done.   The  State 
cannot  be  sued  without  its  consent  by  an  indi- 
vidual, and  a  court  cannot  substitute  its  own 
discretion  for  that  of  executive  officers  in  mat- 
ten  belonging  to  the  proper  jurisdiction  of  the 
latter.  But  it  lias  been  well  settled  that  when  a 
pUn,  pablic  duty,  requiring  no  exerdse  of  dis- 
cretion, is  to  be  performed,  and  performance  is 
lefuaed,  any  person  who  will  sustain  a  personal 
injury  by  sncb  refusal  may  have  a  martdamut 
to  compel  its  performance;  and  when  such  duty 
is  throUened  to  be  viohtted  by  some  iMsitive  offi- 
cial act,  any  person  who  will  sustain  personal 
Bijury  tbereby,  for  which  adequate  compensa- 
tion cannot  be  had  at  law,  may  have  an  inlunc- 
tiofi  to  inerent  it.    In  such  cases,  the  wnts  of 
mamiamu*  and  injunction  are  simply  correla- 
tive to  each  other.  In  either  case,  if  the  officer 
plead  the  authority  of  an  unconstitutional  law 
tor  the  non-performance  or  the  violation  of  his 
doty,  it  will  not  prevent  the  issuing  of  the  writ 
An  unoonstitational  law  wiU  be  treated  by  the 
wmto  aaeoitiiely  void."  98  U.  8.,  641  [XXIII., 
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Sor  is  tibere  any  force  in  the  objection  that 
the  funds  irhich  the  complainants  and  petition- 
ets  nek  to  reach  are  in  the  Treasury  of  the 
State.  Tbey  are  appropriated  by  the  law  of 
See  17  Ono. 


1874,  and  by  the  constitutional  amendment  of 
that  year,  to  the  payment  of  the  interest  on  the 
consolidated  bonds.  The  statute  declares  that 
the  revenue  derived  from  the  taxes  levied  to  pay 
the  interest  and  principal  of  the  bonds  Is  "  Set 
apart  and  appropriated  to  that  purpose,  and  no 
other ; "  that  "  the  said  appropriation  ^all  be  a 
continuing  annual  appropriation"  untQ  the 
bonds  ore  paid  or  redeemed,  principal  and  inter- 
est ;  and  that  "  it  shall  be  deemed  a  felony  for 
the  fiscal  agent,  or  any  officer  of  the  State  or 
Board  of  Liquidation  to  divert  the  fund  from 
this  channel.  The  constitutional  amendment 
declares  that  no  further  le^slation  than  that 
specified  therein  shall  be  requisite  for  the  appro- 
priation of  the  proceeds  of  the  taxes  levied. 

Nothing  more  could  be  expressed  to  render 
the  appropriation  of  the  fund  for  the  interest 
and  principal  of  the  bonds  absolutely  complete. 
The  fimd  could  not  afterwards  be  diverted  to 
any  other  purpose.  The  ministerial  duty  alone 
remained  with  the  officer  of  the  State  having 
charge  of  the  fund,  wherever  it  might  be,  to 
apply  it 

Tbeie  would  seem  to  be  an  impression  that 
to  constitute  a  valid  appropriation  there  must 
be  some  segregation  of  the  amotmt  appropri 
ated  from  the  general  mass  of  money  in  the 
Treasury,  by  which  it  is  placed  in  packages, 
bags  or  boxes,  separate  from  the  rest  and  set 
one  side.  But  nothing  of  the  kind  is  done,  nor 
is  it  required  to  take  the  amount  appropriated 
from  the  control  of  the  fiscal  officers  of  the 
State  for  other  purposes.  The  appropriation 
is  the  legalization  of  the  use  of  a  designated 
amount  m  the  Treasury  for  a  specific  object, 
and  an  inhibition  of  its  use  in  any  other  way. 
That  is  all.  Henceforth,  to  meet  the  appropri- 
ation, the  fiscal  officers  must  retain  the  desig- 
nated amount  in  the  Treasury,  but  not  necessa- 
rily separated  in  packages,  bags  or  boxes,  from 
other  fimds.  Their  duty  is  purely  ministerial, 
to  hold  it  and  pay  it  when  called  for.  Were 
this  not  so,  there  could  be  no  appropriations  of 
moneys  before  their  collection,  which  it  is  the 
constant  practice  of  legislative  bodies  to  make 
in  view  of  anticipated  revenue.  When  the 
moneys  are  collected  and  passed  into  the  Treas- 
ury, the  appropriation  is  complete.  They  are, 
in  the  eye  of  the  law,  dedici^ed  to  a  specific 
purpose,  and  the  party  in  whose  behalf  tne  ap 
propriation  is  made  can  compel  its  payment  by 
mandamut,  as  in  the  case  of  appropriations  for 
the  salaries  of  Judges,  heads  of  departments, 
and  others.  That  writ  is  the  common  and  ap- 
propriate remedy  to  enforce  such  payment 

Nor  is  there  any  weight  in  the  oojection  that 
the  officers  of  the  State  are  called  upon  to  en- 
force the  collection  of  the  tax.  They  are  sim- 
ply call^  upon  to  obey  the  mandates  of  the 
law  and  Constitution  of  the  State.  Both  lew 
the  tax,  and  designate  its  amount  and  the  offi- 
cers to  collect  it.  The  statute  declares  that  the 
tax  shall  be  a  continuing  annual  tax,  until  the 
bonds  are  paid  or  redeemed.  The  constitu- 
tional amendment  declares  that  "The  tax  re- 
quired for  the  payment  of  the  principal  and 
interest  of  said  bonds  shall  be  assessed  and 
collected  each  and  every  year  until  the  bonds 
shall  be  paid,  principal  and  interest,  and  the 
proceeds  shall  be  paid  oy  the  Treasurer  of  the 
State  to  the  holders  of  said  bonds,  as  the  prin- 
cipal and  interest  of  the  same  shall  fall  due. 
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and  nofwrOwf  legiAaiion  or  appropriation  thatt 
■b»  reguitiUfor  the  taid  oMotment  and  eoUeeUon 
and  for  gueh  payment  from  the  Treatury." 

Here  are  pro'dsioiis  for  levying,  collecting  and 
appropriating,  sufficient  for  these  purposes,  or 
luiguage  is  incapable  of  expressinK  them.  What- 
ever doubts  might  be  entertained  as  to  the  au- 
thority of  the  Legislature  to  make  a  levy  and 
an  appropriation  to  take  effect  In  subsequent 
years,  to  meet  the  interest  then  accruing,  they 
are  removed  by  the  constitutional  amendment. 
There  is  nothing  in  the  reason  of  the  thing  why 
the  levy  of  taxes  and  the  appropriations  for  aU 
purposes  should  be  made  annually.  They  may 
be  made  for  years  in  advance,  if  the  Constitu- 
tion of  the  State  so  permits,  in  order  to  provide 
for  a  sinking  fund  or  to  meet  an  expenditure 
for  a  work  which  may  take  years  for  its  com- 
pletion, or  to  meet,  as  In  this  case,  future  inter- 
est on  its  indebtedness.  In  some  of  the  States 
the  sessions  of  the  Legislature  are  biennial.  The 
Interval  between  the  sessions  might  be  increased 
and  there  would  be  quite  as  much  objection,  so 
far  as  power  is  concerned,  to  the  levv  of  taxes 
and  the  appropriations  for  those  periods  as  for 
one  year. 

The  tax  provided  and  the  appropriation  of 
Its  proceeds  were  made  for  many  years  by  the 
amendment  to  the  Constitution,  which  ex- 
pressed, at  the  time,  the  will  of  the  people  of 
the  State.  Nothing  is  to  be  done  by  the  court 
and  nothing  is  asked  of  it  but  to  require  that 
tiiis  will  be  obeved. 

There  is  another  reason  suggested  against  the 
maintenance  of  the  suits,  not,  as  appears  to  me 
very  potential,  but  which  affects  the  judgment 
of  some  able  men;  that  the  obligations  of  States 
are  purely  honorarv  and  cannot,  therefore,  be 
the  subject  of  judicial  cognizance.  What  is 
meant  by  honorair,  so  far  as  I  can  understand 
it,  is  that  the  obligations  may  or  may  not  be 
fulfilled,  as  the  States  will;  in  other  words,  that 
they  are  mattersof  convenience  and  not  of  duty, 
to  be  performed  if  the  caprice  of  the  hour  ap- 
prove, to  be  disregarded  if  the  caprice  of  a 
subsequent  hour  duapprove.  Or,  to  use  other 
terms  of  explanation,  as  there  is  no  mode  of 
compelling  a  State  by  suit  directly  against  her, 
to  observe  her  obligations,  they  must  oe  deemed 
honorary ;  that  Is,  just  so  far  as  they  may  be  dis- 
honored without  redress  to  those  who  trusted  to 
her  good  faith,  they  are  to  be  deemed  honorary 
obligations. 

Whatever  merit  this  suggestion  may  possess, 
it  can  have  no  place  for  consideration  here. 
Where  a  State  enters  into  the  markets  of  the 
world  as  a  borrower  she,  for  the  time,  lays  aside 
her  sovereignty  and  becomes  responsible  as  a 
civil  corporation.  And  although  suits  a^nst 
her  even  then  may  not  be  allowed,  her  officers 
can  be  compelled  to  do  what  she  then  contracts 
that  they  shall  do.  And  as  to  these  consolidated 
bonds,  Louisiana  has  declared  in  her  organic 
law  that  they  created  a  valid  contract  between 
her  and  each  and  every  holder,  which  she 
"Shall  by  no  means  and  in  nowise  impair,"  and 
that  no  court  "shall  enjoin  the  payment  of  the 
principal  or  interest  thereof,  or  the  levying  and 
collectinn  of  the  tax  therefor,"  but  that,  for  the 
fulfillment  of  the  promises,  her  judicial  power 
shall  be  exercised  when  necessary.  These  en- 
gagements are  not  imperfect  obligations,  mere 
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dull  lie  the  sapreme  law  of  the  land";  and  the 
other,  which  declares,  that  "The  judges  in  every 
State  aball  be  bound  thereby,  anything  in  the 
Coutitution  or  law*  of  any  State  to  the  contrary 
notwithstanding."     These  provisions,  wiAdx 
EDTem  in  Louiaana  as  well  as  in  other  States, 
Bang  bverlooked,  and  the  inhibition  against  the 
impamnent  of  the  obligation  of  contracts  beiuK 
hmited  to  legislative  action  only  on  the  part  of 
the  State,  so  far  as  concerns  her  own  contracts, 
it  is  not  surprising  that  the  court  held  that  the 
ordinance  of  repudiation  and  shame  embodied 
hi  tlie  new  Constitution  was  to  be  obeyed;  that 
hi  conflict  with  the  Federal  Constitution  was 
to  be  disr^arded,  and  that  what  the  State  was 
Drohibited  from  doing  should  be  deemed  the 
Mi^  exOTession  of  her  will,  and  enforced  as 
SMk.    The  decision  rests  upon  the  theory.that 
*  proceeding  against  the  officers  of  the  State  to 
compel  them  to  do  their  duty  is  a  suit  against 
the  State;  and  that  her  consent  to  suit  against 
them  has  been  withdrawn  by  clauses  of  the  new 
Ctmstitution.    But  if  those  clauses  never  law- 
fully became  a  part  of  the  new  Constitution,be- 
csase  the  State  under  the  Federal  Constitution 
ms  incapable  of  enacting  them,  then  her  con- 
sent remains,  and  the  present  suits  are  simply 
sttempts  to  compel  her  officers  to  do  her  lawf  m 
bidding.    The  State  cannot  speak  through  an 
enactment  which  contravenes  the  Federdi^Con- 
ttitution. 

There  can  be  no  doubt  that,  but  for  the  Debt 
Ordinance  in  the  Constitution  of  1879,  a  man- 
iaauu  or  other  compulsory  process  could  have 
been  issued  by  the  courts  of  Louisiana  to  com- 
pel officers  of  the  State,  and  of  the  Board  of 
Liqoidation,  to  execute  the  provisions  of  the 
Act  of  1874  and  of  the  constitutional  amend- 
ment of  that  Tear.  The  Code  of  Procedure  of 
the  State  declares  that  the  object  of  the  writ 
"Is,  to  prevent  a  denial  of  justice  or  the  conse- 

Cce  of  defective  police,  and  should,  there- 
be  issued  in  all  cases  where  the  law  has 
assigned  no  relief  by  ordinary  means,  and 
whve  justice  and  reason  require  that  some  mode 
ahoold  exist  of  redressing  a  wrong  or  an  abuse 
of  any  nature  whatever,  sec.  880;  and  that  "it 
may  be  directed  to  public  officers  to  compel 
them  to  fulfill  ai^  of  the  duties  attached  to  their 
ofllce,  or  which  mav  be  legally  required  of 
them."  Sec.  884.  lliese  provisions  are  suffl- 
eindy  comprehensive  to  embrace  the  present 
fwce.and  aathorize  compulsory  process  against 
the  defendants  to  enforce  the  performance  of 
the  duties  with  which  they  are  charged  imder 
the  Act  md  constitutional  amendment  of  1874. 

But  independently  of  them,  the  constitutional 
amendment  of  1874  of  itself  invests  the  courts 
of  tte  State  with  jurisdiction  to  issue  such  com- 
pvboty  process,  by  the  clause  which  declares 
that  to  secure  the  levy,  collection  and  payment 
stipulated,  "the  judicial  power  shall  be  exer- 
died  when  necessary,"  and  that  means  such 
power  as  properly  belongs  to  judicial  tribunals, 
to  enforce  the  pmormance  by  public  officers  of 
duties  impooed  upon  them  by  law. 

In  Marbujy  v.  Maditon,  1  Cranch,  187,  the 
WHtitkma  under  which  the  writ  will  be  issued 
aie  atated  as  clearly  and  happily  as  anywhere  in 
tta  reports;  and  though  the  case  is  familiar  to 
aD,  aoiiie  of  the  observations  of  the  great  Chirf 
Jmtiee,  who  there  spoke  for  the  court.may  prop- 
erty be  repeated.  The  relator  there,  as  is  well 
flee  17  Otto. 


known,had  been  wpointed  a  justice  of  the  peace 
for  the  District  of  Columbia;  his  commission  was 
signed  by  the  President  and  sealed  by  the  Secre- 
tin of  uie  State,  but  its  delivery  to  the  relator 
was  refused  by  a  new  Secretary  succeedingto 
the  one  who  had  signed  the  commission.  The 
court  held  that  the  relator  was  entitled  to  his 
commission,  and  to  withhold  it  was  an  act  not 
warranted  by  law,  but  in  violation  of  a  vested 
right.and  then  proceeded  to  consider  whether  the 
laws  of  the  country  gave  him  a  legal  remedy. 
"  The  very  essence  of  civil  liberty,"  said  Chitf 
Juttice  Marshall,  "certainly  consists  in  the  right 
of  every  individual  to  claim  the  protection  of  the 
laws  whenever  he  receives  an  ujury.  One  of 
the  first  duties  of  government  is  to  aJBTord  that 
protection.  In  Oreat  Britain,  the  King  himself 
Is  sued  in  the  respectful  form  of  a  petition,  and 
?t«  never  fail*  to  comply  with  the  judgment  of  hie 
court."  And,  again:  "The  Qovemment  of  the 
United  States  h^  been  emphatically  termed  a 
government  of  laws  and  not  of  men.  It  will 
certainly  cease  to  deserve  this  high  appellation 
if  the  laws  furnish  no  remedy  for  the  violation 
of  a  vested  legal  right.  If  this  obloquy  is  to  be 
cast  on  the  jurisprudence  of  our  counbr,  it  must 
arise  from  the  peculiar  character  of  the  case." 
He  then  shows  that  there  was  nothing  in  the 
character  of  the  case  or  the  nature  of  the  trans- 
action which  exempted  it  from  legal  investiga- 
tion or  prevented  the  injured  party  from  hav- 
ing redress;  and,  among  other  instances,  he  re- 
ferred to  the  Act  of  Congress  of  1794  [1  Stat,  at 
L.,  892],  concerning  invalids,  as  one  where  the 
performance  of  duties  imposed  upon  the  heads 
of  departments  might  be  enforced.  "By  the 
Act  concerning  invalids,  passed  in  June,  1794," 
he  said,  "the  Secretary  of  War  is  ordered  to 
place  on  the  pension  list  all  persons  whose 
names  are  contained  in  a  report  previously  made 
by  him  to  Congress.  If  he  should  refuse  to  do 
so,  would  the  wounded  veteran  be  without 
remedy?  Is  it  to  be  contended  that  when  the 
law  in  precise  terms  directs  the  performance  of 
an  act.  In  which  an  individual  is  interested,  the 
law  is  incapable  of  securing  obedience  to  its 
mandate?  Is  it  on  account  of  the  character  of 
the  person  against  whom  the  complaint  is  made? 
Is  it  to  be  contended  that  the  heads  of  depart- 
ments are  not  amenable  to  the  laws  of  their 
country?  Whatever  the  practice  on  particular 
occasions  maybe,  th«  iMory  of  thisprtTinple 
tetS  eertaini}/ never  be  maintained.  Ko  Act  of 
the  Legislature  confers  so  extraordinary  a  priv- 
ilege, nor  can  it  derive  countenance  from  the 
doctrines  of  the  common  law."  And,  again: 
"If  one  of  the  heads  of  departments  commits  ' 
any  illegal  act,  under  color  of  his  office,  by 
which  an  individual  sustains  an  injury,  it  can- 
not be  pretended  that  his  office  alone  exempts 
him  from  being  sued  in  the  ordinary  mode  of 
proceeding,  and  being  compelled  to  obey  the 
judgment  of  the  law.  How,  then,  can  his  office 
exempt  him  from  this  particular  mode  of  de- 
ciding on  the  legality  of  his  conduct,  if  the  case 
be  such  a  cass  as  would,  were  any  other  indi- 
vidual the  party  compMned  of,  authorize  the 
process?  Itii  not  bp  tlie  ojke  of  t/ie  perton  to 
vhom  the  writ  it  directed,  mtt  the  nature  of  the 
thing  to  be  done,  that  the  propriety  or  impropriety 
of  ittuing  a  mandamus  ietobe  determined. " 

If  the  act  be  one  which  involves  discretion, 
the  officer  only  conforms  to  the  law  in  exercising 
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that  discretion.  If  it  be  one  which  caUs  for 
the  consideiBtion  of  evidence  and  the  exercise 
of  Judgment,  he  must  be  left  free  to  act  upon 
his  own  conclusions.  If,  however,  the  act  does 
not  rest  in  his  discretion;  if  it  does  not  call  for 
the  exercise  of  judgment,  butisaspedflcduty, 
imposed  by  the  law,  ministerialin  its  character, 
such  as  the  delivery  of  a  conuniasion,  the  issue 
of  a  patent,  the  drawing  of  a  warrant,  or  the  pay- 
ment of  moneys  approfiriated  (the  subject  to 
which  the  appropriation  is  made  not  callmg  for 
the  exercise  of  judgment  in  its  selection),  and 
individuals  have  a  direct  pecuniary  interest  in 
the  performance  of  that  duty,  the  officer  is  as 
much  subject  to  the  compulsory  process  of  the 
judicial  tribunals  as  a  private  citizen.  If  it 
were  not  so,  our  government  would  cease  to  be 
a  government  of  laws,  and  the  obloquy  to  wliich 
Marshall  refers  would  be  cast  on  the  jurispru- 
dence of  the  country. 

It  is  not,  then,  the  office  of  the  defendants 
which  can  preclude  an  inquiry  into  the  propri- 
ety of  calling  upon  the  covuts  to  enforce  the  per- 
formance of  duties  imposed  by  law  upon  them. 
The  propriety  of  issuing  the  writ  must  be  de- 
terminea  by  the  nature  of  the  act  to  be  done; 
whether  it  b  one  which  they,  under  the  law, 
are  required  to  do. 

Ko  interference  is  sought  with  the  general 
financial  affairs  of  the  State.  These  ^e  may 
manage  as  she  chooses.  What  is  sought  is  an 
injunction  to  prevent  her  officers  from  divert 
ing  to  other  purposes  funds  collected  for  the 
payment  of  her  creditors.and  a  direction  to  them 
to  proceed  and  carry  out  her  command  as  to  the 
collection  hereafter  of  the  specific  tax  levied  by 
herself,  and  the  disbursement  of  its  proceeds. 
The  fact  that  she  subsequently  made  an  uncon- 
stitutional attempt  to  rescind  that  command 
cannot  affect  its  character  or  efficacy. 

In  Woodruff  v.  Trapnall,  10  How.,  190,  de- 
cided in  1860,  this  court  enforced  a  contract  of 
the  State  of  ATimniaui  in  a  proceeding  by  man- 
damut  against  one  of  her  officers,  compelling 
him  to  receive  certain  bills  in  sati^acdon  of  a 
judgment  recovered  by  the  State,  in  the  face 
of  a  subsequent  statute  prohibiting  their  receipt. 

In  Hartman  v.  Oreenhow,  102  U.  8.,  672 
[XXVI.,  271],  decided  onlv  two  years  since, 
this  court,  witit  but  a  single  dissenting  voice, 
enforced  a  contract  of  the  State  of  Virginia  in 
a  proceeding  by  mandamui  against  one  of  her 
officers,  compelling  him  to  receive  coupons  of 
certain  bonds  for  taxes,  pursuant  to  the  law  un- 
der which  the  bonds  were  issued,  although  a 
subsequent  law  of  the  State  had  forbidden  ueir 
receipt.  And  the  Supreme  Court  of  Appeals 
of  Virginia  has,  in  similar  cases,  after  mature 
consideration,  asserted  a  like  authority  over  of- 
ficers of  the  State,  never  apparently  imagining 
that  the  sovereignty  of  the  Commonwealth  was 
at  all  assailed  by  judicial  process  compelling 
them  to  do  their  duty.  The  Commonwealth 
has  required  no  reminder  from  a  federal  tribu- 
nal to  awaken  her  attention  to  the  invasion  of 
any  of  her  rights  of  sovereignty. 

A  number  of  other  cases  m  Uiis  court  and  in 
the  circuit  courts  might  be  cited  to  the  same 
purport;  and  if  the  law  respecting  contracts 
with  States,  and  rights  of  property  acquired 
from  States,  is  not  to  be  subject  to  continual 
change,  that  law  should  remain  undisturbed, 
having  been  recognized  as  sound  for  more  than 
460 
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legjglitiTe  enacbnent  or  oonstitutinnal  provis- 
ion,  mutt  be  disregarded  when  in  conflict  with 
tlut  kw.  Yet  this  court  holds  thftt  it  cannot 
adotce  or  restrain  the  agents  of  a  State  from 
desooying  the  obligation  of  her  contract  with  a 
dton  because  such  relief  will  require  them,  la 
tbe  dJaclufge  of  their  oflSdal  duties,  to  disobey 
tbe  oideis  of  what  is  denominated  the  tupreme 
pcUUecU  power  of  that  State.  The  court,  it 
seems  to  me,  in  effect,  adjudges  that  the  de- 
fendant! cannot  be  coerced  by  the  courts  of 
tbe  Union  to  disregard  nullifying  enactments 
ot  their  State,  although  such  coercion,  if  em- 
Dloyed,  would  only  be  for  the  purpose  of  en- 
lorang  the  rightful  authority  of  the  Constitu- 
tha.  It  appears,  upon  the  very  face  of  these 
prooeedinga,  and  is  not  to  be  disguised,  that 
those  officers  refuse  to  perform  purely  ministe- 
liil  duties,  solely  because  tbe  will  ot  the  State 
ii,  with  them,  paramount  and  to  be  obeyed,  al- 
tboDgh  thereby  they  destroy  rights  guarantied 
by  the  supreme  law  of  the  land. 

To  state  the  proposition  in  another  form: 
hen  are  contract  rights  which,  but  for  the  nul- 
Stjing  provisions  in  the  new  Constitution  of 
Loi^uaa,  the  courts,  as  I  will  presently  show, 
wxild  unquestionably  protect  by  the  process  of 
injunction  and  also,  if  need  be  by  mandamui 
compelling  the  officers  of  the  State  to  discharge 
phin  oSi<&i  duties  which  require  in  their  per- 
loimance  no  exercise  of  discretion.  Now,  how- 
erer,  it  is  determined — if  I  do  not  misappre- 
heod  tbe  decision — ^that  the  judicial  arm  of  the 
Nation  b  hopelessly  paralyzed  in  the  presence 
rf  an  Ordinance,  destructiye  of  those  rights 
ud  passed  in  admitted  violation  of  the  Consti- 
toUon  of  the  United  States.  A  State— which 
"cannot  be  viewed  as  a  single,  unconnected, 
nrereign  power,"  but  is  a  member  of  the  Un- 
ioD  nnckr  a  Constitution  whose  supremacy  all 
anot  acknowledge — assumes  to  release  its  offl- 
een  from  Uie  duty  of  obeying  important  provis- 
ioM  of  that  Constitution;  and  this  court,  it 
would  seem,  holds  that,  in  cases  like  these,  it 
has  no  power,  as  against  such  hostile  State  ac- 
tion, to  require  those  officers  to  respect  private 
lig^itsjraarantied  by  such  provisions. 

L  What  are  the  terms  of  the  admitted  con- 
tact between  Louisiana  and  the  holders  of  the 
oanoUdated  bonds? 

By  the  Statute  of  1874  a  fixed  annual  tax  is 
levied  for  the  purpose  of  paying  the  princi{)al 
ud  interest  of  the  bonds  authorized  to  be  is- 
taed;  the  revenue  therefrom  is  thereby  "set 
apart  aad  appropriated  to  that  purpose  and  no 
other;"  it  is  made  a  felony  for  any  officer  to  di- 
vot it  from  that  purpose;  the  interest  tax  is  de- 
duced to  be  a  continuing  annual  tax  until  the 
bonds,  principal  and  interest,  are  paid  or  re- 
deaned;  the  appropriation  is  made  a  contin- 
viag  annual  one  during  the  same  period;  and 
thelevy  and  appropriaSon,  it  is  dedared,  shall 
atfthortze  and  make  it  the  dufy  of  the  Auditor 
■ad  Treasurer,  and  the  Board  of  Liquidation, 
Ripectively,  to  annually  collect  the  tax,pay  the 
intmst  and  redeem  the  bonds,  until  they  are 
foBv  diacharged. 

ach  provfiion  of  the  Act  Is  declared  to  be  a 
OMtmet  between  the  State  and  each  holder  of 
the  bonds;  ft  is  made  a  misdemeanor  for  any 
Jodlge,  tax  collector  or  other  officer,  to  obstruct 
<he  execution  of  any  part  of  it  or  to  fail  to  per- 
fonn  Us  official  duty;  tax  collectors  are  inhib- 
SoB  17  Otto. 


ited  from  paying  over  moneys  so  collected  to 
any  other  person  than  the  state  Treasurer;  and 
it  IS  provided  that  no  court  or  judge  of  the 
State  shall  have  power  to  enjoin  the  payment 
of  principal  or  interest  of  the  bonds  or  the  col- 
lection of  the  special  tax  therefor. 

These  provisions  were  embodied  in  the  Con- 
stitution of  Louisiana,  by  an  amendment 
adopted  in  1874;  and  with  a  view  of  facUitating- 
the  sale  of  the  bonds,  provided  for  in  the  Act 
of  that  year,  it  declues  that  such  issue  creates 
"A  valid  contract  between  the  State  and  each, 
and  every  holder  of  said  bonds,  which  the  State 
shall  by  no  mrans  and  in  nowise  impair;"  that 
"no  court  shall  enjoin  the  payment  of  the  prin- 
cipal or  interest  thereof  or  the  levy  and  collec- 
tion of  the  taxes  therefor;"  that  "to  secure  such 
levy,  collection  and  payment,  the  judicial  pow- 
er shall  be  exercised  when  necessary;"  that  the 
tax  required  for  the  payment  of  the  principal 
and  interest  of  such  bonds  "shall  be  assessed 
and  collected  eadi  and  every  year  until  the 
bonds  shall  be  paid,  principal  and  interest,  and 
the  proceeds  p^d  by  the  Treasurer  of  the  State 
to  the  holders  of  said  bonds,  as  the  principal 
and  interest  of  the  same  shall  fall  aue;  and, 
lastly,  "that  no  further  legislation  or  appropria- 
tion shall  be  requisite  for  the  said  assessment 
and  collection,  and  for  such  payment  from  the 
Treasury." 

With  these  statutory  and  constitutional  pro- 
visions in  force,  the  State  issued  bonds  to  the 
amount  of  about  $12,000,000,  and  taxes  were 
assessed,  collected  and  paid  over  to  the  state 
Treasurer  solely  for  the  purpose  of  meeting 
their  interest.  Of  the  amount  collected  to  pay 
coupons  maturing  Jan.  1, 1880,  about  ISOO.OOO 
are  in  ths  state  Treasury.  The  state  officers  re- 
fuse to  apply  the  money  for  that  purpose  or  to 
take  any  steps  toward  further  collections  as  en- 
joined by  the  Statute  and  Constitution  of  1874. 

2.  What  has  the  State  done  that  impairs  the 
obligation  of  her  contracts? 

By  her  Debt  Ordinance  the  coupons  falling 
due  the  first  of  January,  1880,  are  remitted 
without  the  consent  of  creditors,  and  the  Inter- 
est tax  already  collected  is  therein  directed  to 
be  used  exclusively  for  the  payment  of  the  ex- 
penses of  the  State  Government.  Unless  the 
holders  of  consolidated  bonds  are  paid  out  of 
this  money,  raised  for  their  benefit  exclusively, 
and  unless  future  collections  are  made  as  re- 
quired by  the  contract,  they  will  be  wholly 
without  remedy,  and  their  bonds  will  cease  to 
have  any  value.  Plainly,  that  Ordinance  is  a 
breach  of  the  plighted  faith  of  the  State.  The 
financial  world,  as  we  have  seen,  was  assured 
by  legislative  enactment  and  constitutional  pro- 
vision that  what  the  state  officers  now  propose 
to  do  should  never  be  done;  that  those  who 
took  the  bonds  might  rely  upon  a  fixed  annual 
levy  to  meet  the  principal  and  interest;  that 
all  money  thereby  raised  should  be  applied  ex- 
clusively to  that  purpose;  and  that  not  only  the 
officers  of  the  State  should  assess,  collect  and 
pay  as  it  stipulated,  but  that  the  power  of  the 
judiciary  should  be  exercised,  whenever  neces- 
sary, to  enforce  the  obligation  of  the  contract. 
These  laws,  in  their  substantial  provisions,  are 
as  binding  on  the  State,  and  are  as  much  a  part 
of  the  contract,  as  if  those  provisions  had  been 
therein  expressly  set  forth.  Branson  t.  Kimie, 
1  How.,  811;  JteOraekm  v.  Haytoard,^  Id.,608; 
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.Bank  v.  Sharp,  6  Id. ,  801 ;  WcOker  v.  Whitehtad, 
leWaU.,  814788  U.  8.,  XXL,  867];  Mieard* 
Y.  Keanep,  B6  D.  8.,  595  [XXIV.,  7981;  La.  t. 
JUTew  Orleant,  102  Id.,  208  [XXVI.,  182]. 

The  State  has  no  more  right  by  law  to  impair 
the  obli^tion  of  its  contracts  thaii  it  has.by  law, 
to  impair  the  obli^tion  of  contracts  between 
individuals.  In  N.  J.  t.  Wilton,  the  language 
•of  the  court,  speaking  by  OhiifJtitHce  Mti- 
«hall,  is:  "In  the  case  of  Fletcher  v.  Peck  it  was 
decided  in  this  court,  on  solemn  argument  and 
with  much  deliberation,  that  this  provision  of 
the  Constitution  (the  contract  clause)  extends  to 
-contracts  to  which  a  State  is  a  party,  as  well  as 
to  contracts  between  individuals."  7  Cranch, 
164,  166.  It  is  the  settled  doctrine  of  this  court 
that  contracts  with  States  are  as  fully  protected 
by  the  Constitution  against  impairment  by 
.state  legislation  as  contracts  between  individu- 
als. Oreenv.  BiddU,  8  Wheat.,  1;  Bank  v.  Bil- 
Mng»,  4  Pet.,  514;  Woodruff  v.  TrcmnaU,  10 
How.,  190;Wolffv.  2fete  (Mean*,  108  U.  8.,  868 
[XXVI.,  8951. 

3.  If  the  Debt  Ordinance  of  Louisiana  is  in 
violation  of  the  Constitution  of  the  United 
States  and,  therefore,  a  nullity  as  against  the 
holders  of  consolidated  bonds,  if  the  latter  are 
-entitled  by  the  terms  of  their  contract  to  be  paid 
■out  of  the  moneys  collected  for  their  benefit  and 
to  have  further  collections  made,  is  there  any 
mode,  known  to  the  law,  by  which  their  rights 
can  be  protected?  My  brethren  of  the  majority 
answer  this  question  in  the  negative  when  they 
adjudge  that  no  relief  whatever  can  be  given  in 
-either  of  these  suits.  One  is  a  suit  in  equity 
commenced  in  the  Circuit  Court  of  the  United 
States  by  holders  of  consolidated  bonds  to  pre- 
vent, bv  injunction,  officers  of  the  State  from 
using  me  proceeds  of  taxes  already  raised  un- 
der the  Statute  and  Constitution  of  1874,  for  any 
purpose  other  than  that  for  which  they  were 
-collected  and  paid  to  the  state  Treasurer.  In 
the  other  suit,  the  plaintiffs,  holders  of  consoli- 
-dated  bonds,  and  citizens  of  New  York,  ask  a 
martdamvt  against  the  state  officers  compelling 
the  application  of  the  moneys  so  collected  to 
the  payment  of  their  coupons,  and  also  the  col- 
lection of  taxes  to  meet  future  interest  as  it  be- 
comes due. 

Some  comment  is  made  upon  the  extended 
nature  of  the  relief  asked  by  plaintiffs.  It  is 
.sufficient  to  remark  that  the  court  is  never 
bound  to  give  relief  to  the  full  extent  demanded ; 
.and  all  rehef  is  not  to  be  denied  because  more  is 
asked  than  the  court  will  grant  under  any  cir- 
cumstances or  in  the  particular  case.  And  there 
is  no  ^ound,  I  subinit,  for  the  suggestion  that 
granting  relief  would  require  the  administra- 
tion, by  the  court  of  the  general  finances  of  the 
State.  What  should  be  done,  if  properly  it  mav 
be,  is,  by  necessary  orders  to  prevent  the  offi- 
cers of  the  State  from  depriving  creditors  of 
moneys  which  by  express  contract  have  been 
.«et  apart  and  appropriated  exclusively  to  the 
payment  of  their  claims.  There  is  no  obstacle 
to  the  payment  out  of  that  fund,  except  the  pro- 
hibition m  the  void  Debt  Ordinance  of  1879.  It 
Is  distinctty  admitted  to  be  easily  ascertainable 
from  the  accotmts  how  much  of  the  money  in  the 
Treasuiy  is  applicable  to  this  class  of  debts.  In- 
-deed,  it  appeus  f^m  the  opinion  in  Ifeuiman  v. 
Burke,  hereafter  referred  to,  that  the  Treasurer 
4tnd  fiscal  agent  of  Louislaaa  held  within  their 
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control,  when  these  suits  were  commenced,  all 
the  moneys  raised  imder  the  Statute  and  Co 
stitution  of  1874  to  meet  the  interest  falling  doe 
Jan.  1,  1880.  They  have,  in  their  hands,  more 
than  enough  to  pay  the  coupons  of  Jan.  1, 1880, 
held  by  the  parties  now  b^ore  the  court  Fur- 
ther, a  fact  most  significant  in  view  of  the  sug- 
gestion that  these  moneys  are  mingled  with 
other  moneys  in  the  state  Treasury,  the  interest 
fund  created  to  pay  coupons  maturing  Jan.  1, 
1880,  were  by  an  Act  of  the  General  Assembly  of 
Louisiana,  approved  Jan.  4, 1882,  directed  to  be 
invested  in  United  States  bonds.  Acts,  La., 
18Sl,p.  50.  And  it  is  not  pretended  that  payment 
from  that  fund  will  produce  the  slightest  con- 
fusion in  the  Treasurer's  accounts,  or  involve 
the  use  of  moneys  raised  for  other  and  distinct 
purposes.  If  any  confusion  ensues  from  such 
an  application  of  these  moneys,  it  would  be 
only  of  that  kind  which  arises  when  the  law 
prevents  a  repudiatingdebtor  from  misappropri- 
ating funds,  in  bis  hands,  that  have  been  dedi- 
cated to  a  specific  purpose. 

It  is  apparently  ur^ed,  as  an  obstacle  in  the 
way  of  relief,  that  plamtilffs  do  not  seek  to  have 
the  proceedsof  these  taxes  applied  specially  to 
the  payment  of  their  claims,  but  ask  such  or- 
ders as  will  enable  all  holders  of  consolidated 
bonds  to  participate  in  the  distribution  of  the 
moneys  raised  under  the  StatuteandConstitution 
of  1874.  Had  the  suit  for  a  mandamtt*  sought 
the  application  of  the  moneys  solely  to  thejpay- 
ment  of  coupons  held  by  the  phdntms,  it  might, 
perhaps,  have  been  urged  as  ground  for  its  re- 
fusal, that  each  bondholder  had  an  interest  in 
the  fund  so  created.  State,  ex  rel.  Boyer,\.  StatB 
Treaturer,  82  La!  Ann.,  177.  If  the  relief  asked 
cannot  be  given  for  the  benefit  of  all  holdera  of 
consolidated  bonds,  there  would  seem  to  be  no 
difficulty  in  restricting  payments  to  such  as  are 
actually  before  the  court  in  person  or  by  rn>re- 
sentation.  It  is,  however,  proper  to  sav  that, 
notwithstanding  the  criticisms  made  Dy  the 
court  upon  the  nature  and  extent  of  the  relief 
asked,  I  do  not  feel  authorized  to  infer  from  its 
opinion  that  relief  would  be  given  to  the  parties 
before  it,  had  they  asked  payment  only  of  their 
coupons.  The  opinion  seems  to  proceed  uptm 
tiie  Droad  ground  that,  as  Louisiana  is  not  di- 
rectly suable  in  its  corporate  ci4)acity,  the 
courts  of  the  Union  cannot  reach  its  agents  em- 
ployed, under  its  orders,  in  the  work  oi  destroy- 
ug  the  contract  rights  of  the  plaintiffs. 

4.  Are  these  suits  forbidden  by  the  11th 
Amendment  of  the  Federal  Constitution,  wbkdi 
declares  that  the  judicial  power  of  the  United 
States  shall  aot  be  construed  to  extend  to  sot 
suit  in  law  or  equitv  commenced  or  prosecuted 
against  one  of  ue  United  States  by  citizens  at 
another  State?  I  understand  the  court,  in  et- 
feet,  if  not  in  terms,  to  hold  that  they  cannot 
be  maintained  without  violating  that  Amexid- 
ment. 

The  fint  authority  cited  in  support  of  that 
viewisA^.  ▼.  Lordi  Committionencf  the  Treat- 
ury.  Law  Bep. ,  7  Q.  B. ,  887.  It  appears  thai, 
by  an  Act  of  Parliament,  a  round  sum  was  ^>- 
propriated  to  the  Crown  to  be  used  in  payta^ 
costs  incurred  in  prosecutions  at  assizes  and 
quarter  sessions  in  England,  formerly  paid  out 
of  county  rates.  Bills  of  costs  having  ben 
passed  by  local  officers,  certain  items  were  di(^ 
allowed  and  others  reduced  by  the  Lords  of  tba 
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Tntiarf.   Sabsequentlj  a  rate  went  against 
tbe  latter  to  show  cause  why  a  writ  of  man- 
(iantu  should  not  issue  compelling  them  to  pay 
titew  bills  out  of  the  funds  appropriated  to  the 
Crown  for  such  purpcees.  The  Juages.although 
of  opinion  tliat  the  defendant  should  be  goT- 
etned  by  tbe  taxation  of  the  local  offlcers,  de- 
dioed  to  grant  the  writ   Cockbum,  G.  Jl,  said: 
"The  question  comes  to  be,  whether  the  Lords 
Comnussionera  of   the  Treasury,  when  this 
money  gets  into  Uieir  hands,  are  Ixnind  to  apply 
itas  lerrants  of  the  Crown,  or  as  the  servants 
of  Parliament  who  vote  the  money."    Black- 
Irani,  J.,  said:  "The  question  renudns, whether 
there  is  anv  statutable  obligation  cast  upon  the 
Lotds  of  the  Trcasurr  to  do  wliat  we  are  asked 
to  compel  them  to  do  by  mandamu*,  namely:  to 
isnie  a  minute  to  pay  that  money;  because  it 
teems  to  me  clear  that  we  have  a  nght  to  grant 
%mndamiu  if  there  is  such  a  statutory  obliga- 
tion, particulariy  when  the  application  is  made 
on  behalf  of  persons  who  have  a  direct  interest 
in  the  matter."  Similar  declarations  were  made 
ty  the  other  Judges.    They  all  concurred  In 
denying  the  writ  upon  the  ground  that  the 
Doney  was  voted,  not  to  named  officers  to  be 
by  them  applied  to  a  designated  porpoee,  but  as 
"» supply  to  the  Crown;     thattne  officers  who 
<li9tributed  it  for  the  purposes  named  acted  as 
wants  of  the  Crown,  not  as  servants  of  Par- 
liament;  tliat  a  suit  against  those  officers  was, 
therefore,  one  against  the  Sovereign,  whom, 
■id  dti^  JutUu   Cockbum,  the   Court  of 
Queen's  Bench  had  no  power,  even  in  appear- 
ance, to  command. 

It  seems  to  me  that  case  famishes  no  sup^rt 
for  tbe  sug^tion  that  these  are  suits  agamst 
the  State,  ~simply  because  they  are  brought 
against  its  officers.  It  does  not  conflict  with  the 
proposition  that  the  state  Treasurer  can  be  com- 
pelfed  to  apply  the  proceeds  of  these  taxes  as 
s^polated  in  the  Statute  and  Constitution  of 
187-t,  which  were  his  sole  authority  to  receive 
tbem.  Here  there  itattatutabie  obbgation upon 
Umto  pay  the  coupons  as  they  matured.  And 
to  that  is  added  the  obligation  imposed  by  that 
Conititation,  which,  in  terms,  declares  tluitthe 
proceeds  of  taxes  collected  imder  the  Act  of  that 
year  "Shall  be  paid  by  the  Treasurer  of  the 
State  to  the  holders  of  said  bonds,  as  the  prin- 
Ofal  and  interest  of  the  same  shall  fall  due," 
^nhout  further  legislative  authority.  These  ob- 
KS'^'ioDs  remain  upon  that  officer,  unless  it  be 
(hat  the  Debt  Ordinance,  although  unconstitu- 
^ooal  and  void,  has  discharged  them.  Ilad 
nriiament,  instead  of  the  Act  involved  in  the 
(IK  dted,  passed  one  directly  imposing  upon 
^  defendants  tbe  duty  of  paying  out  of  mon- 
(Ji  appropriated  for  thiat  purpose  a  certain  class 
ttTdidiDa,  it  is  manifest  that  the  court  of  Queen's 
Bcndt  would  have  compelled  them,  by  man- 
^MM  or  other  process,  to  perform  that  duty, 
la  tbe  case  8api>08ed,  there  would  have  been  a 
"atiitablc  obligation  which  the  court  would  not 
^*n  permitted  the  defendants  to  evade  on  the 
pntezt  that  Uiey  were  officers  of  the  Crown. 

Thia  distinction  is  well  illustrated  in  OrenviUe- 
Jf^rrmi  v.  Sari  c^  Clarendon,  Law  Rep. ,  9  Eg. , 
IL  lliere  the  plaintifl  sought  a  decree  for  the 
'nloe  Ki  diplomatic  services  uleged  to  have  been 
nodered  l^  him.  He  claimed  that  he  was  en- 
tisM  to  be  paid  out  of  certain  money  voted  by 
Puliaaent  to  tbe  Foreign  Office.  Lord  Rom- 
See  17  OiTO. 


illy,  M.  R.,  said:  "  It  (the  money  so  voted)  is 
not  paid  in  trust  for  any  particular  person.  The 
case  that  was  cited  was  to  tliis  effect:  that  if  Par- 
liament votes  a  sum  of  £1,000  to  John  Smith, 
and  the  Treasury  devote  in  their  books  the  pay- 
ment of  that  stun  to  other  purposes,  then  &man- 
damitt  will  lie  to  the  Treasury  In  order  to  pay 
that  £1,000  to  John  Smith.  But  there  is  nothmg 
of  the  sort  here.  Parliament  has  merely  voted 
certain  sums  to  Her  Majesty,  and  of  these  sums 
£600,000  are  to  be  applied  to  the  Foreign  Office. 
The  distribution  of  that  amount  is  left  to  tbe 
officers  of  the  Foreign  Office  to  apply  in  such  a 
manner  as  is  most  subservient  to  Her  Majesty's 
service  and  to  the  due  support  of  the  Foreign 
Office,  and  there  is  nothing  whatever  to  connect 
the  plointift  with  a  penny  of  this  money  in  any 
aspect.  It  is  impossible  for  me,  therefore,  in 
that  state  of  things,  to  say  that  there  is  any  trust 
for  him." 

I  refer  also  to  Sex  v.  Lords  Oommittionert  <if 
Vie  TreoKury,  4  Ad.  &E1.,  286.  That  was  an  ap- 
plication for  a  mandamtu  against  the  defend- 
ants, who  had  authority  by  statute  to  grant  a 
certain  "superannuation  allowance."  Sir  J. 
Campbell,  Attomey-Qeneral,  contended  lliat  it 
was  against  principle  that  the  cotirt  should  or- 
der a  mandamut  in  the  name  of  the  King,  di- 
recting the  King  to  pay  money.  But  the  mari- 
damus  was  eranted.  Lord  Denman,  C.  </.,  said: 
"  If,  then,  this  is  only  tbe  case  of  public  officers 
having  the  control  of  a  siun  of  money  for  this 
particular  purpose,  there  is  no  reason  that  a  man- 
damut should  not  issue.  They  are  officers  un- 
der tbe  Crown;  but  the  Crown  has  no  more  to 
do  with  them  for  this  purpose  than  any  other 
officers.  They  are  merely  parties  who  nave  re- 
ceived a  sum  of  money  as  trustees  for  an  indi- 
vidtial  \mder  the  provisions  of  an  Act  of  Parlia- 
ment. *  *  *  Here  it  only  appears  that  a  sum 
of  money  has  been  voted  as  an  allowance  to  an 
individiul,  which  sum  they  have  and  refuse  to 
pay." 

There  is  another  consideration  which  strength- 
ens this  position,  that  is,  the  supremacy  of  the 
Constitution  of  the  United  States  over  State  Con- 
stitutions and  state  laws.  To  the  du^  imposed 
by  the  Statute  and  Constitution  of  1874  upon  its 
officers,  there  is  superadded  the  duty  imposed 
by  the  fundamental  law  of  the  land,  not  to  re- 
^rd  as  binding  any  state  enactment  which  im- 
pairs the  obligation  of  contracts. 

If  the  case  cited  from  the  Queen's  Bench  were 
susceptible  of  the  construction  put  upon  it  by 
this  court,  it  should  not  have  controlling  influ- 
ence. Here,  no  such  relations  exist  between  tbe 
executive  and  judicial  departments  as  exist  in 
England  between  tbe  Crown  and  the  courts. 
This  was  shown  in  the  elaborate  opinion  of  Mr. 
Juitiee  Miller,  speaking  for  the  court  in  United 
State*  V.  Lee  [ante,  171].  That  Was  ejectment 
to  recover  real  estate,  in  the  actual  possession  of 
officers  who  claimed  it.not  in  any  personal  right, 
but  for  the  United  States;  property  used  andoc- 
cupied  as  a  cemetery  for  dead  soldiers  of  the 
Union.  It  was  contended  that  a  suit  against  the 
officers,  having  for  its  object  to  disturb  their  pos- 
session, was  a  salt  against  the  government.  In 
support  of  that'posiflon,  ntmnerous  cases  were 
cited  from  the  English  courts,  which  held  that 
a  suit  could  not  be  maintained  against  officers 
of  the  Crown.  But  we  held  that  upon  such  a 
question  but  little  weight  should  be  given  to 
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those  adtudicatioiis;  that  there  is  a  vast  differ- 
ence in  the  essential  character  of  the  two  gov- 
emments  in  reference  to  the  source  and  depos- 
itaries of  iKJwer;  that  while  in  England  the 
Crown,  the  fountain  of  honor,  cannot  be  dis- 
turbed in  its  possession  of  propierty  by  process 
directed  against  its  officers  or  agents,  under  our 
system,  ttie  people,  who  are  there  subjects,  are 
sovereign;  that  "Their  rights,  whether  collect- 
ive or  individual,  are  not  bound  to  give  way  to 
a  sentiment  of  loyalty  to  Uie  person  of  the  mon- 
arch;" ^at  "The  citizen  here  knows  no  person, 
however  near  to  those  in  power  or  however  pow- 
eif  ul  in  Iiimself ,  to  whom  he  need  yield  the 
rights  which  the  law  secures  to  him  when  it  is 
well  administered;"  that  "  When  he,  in  one  of 
the  courts  of  competent  jurisdiction,  has  estab- 
lished his  right  of  property,  there  is  no  reason 
why  deference  to  an^  person,  natural  or  artifi- 
cial, not  even  the  United  States,  should  prevent 
him  from  using  the  means  which  the  law  gives 
him  for  the  protection  and  enforcement  of  that 
right."  Said  the  court  further,  in  that  case : 
"No  man  in  this  country  is  so  high  that  he  is 
above  the  law.  No  officer  of  the  law  may  set 
diat  law  at  defiance  with  impunity.  All  the  of- 
ficers of  the  government,  from  the  nicest  to  tiie 
lowest,  are  creatures  of  the  law  and  are  bound 
to  obey  it.  It  is  the  only  supreme  power  in  our 
system  of  government,  and  every  man  who,  bv 
accepting  office,  luirticipates  in  its  functions,  u 
only  the  more  strongly  hound  to  submit  to  that 
supremacy,  and  to  o werve  the  limitations  which 
it  impa|ses  upon  the  exercise  of  the  authority 
which  it  gives." 

In  that  case  the  court  re-afflrmsthe  doctrines 
of  Osbom  V.  Bank,  9  Wheat.,  788.  The  latter 
was  a  suit  tc  recover  moneys,  which  officers  of 
the  State  of  Ohio,  in  conformity  with  its  stat- 
utes, had  illegally  taken  from  a  bank  of  the 
United  States.  The  suit  being  against  the  offi- 
cers of  the  State,  the  objection  was  taken  that 
it  could  not  be  sustained  without  the  State  itself 
being  a  party;  that  the  State  could  not  be  sued; 
consequently,  it  was  argued,  the  relief  prayed 
(the  restoration  of  the  money)  could  not  be 
granted.  But  to  that  objection  the  court,  speak- 
ing by  Chief  JiuUce  Marshall,  and  this  language 
is  quoted  approvingly  in  United  Siatet  v.  Lee, 
said:  "If  the  State  of  Ohio  could  have  been 
made  a  party  defendant,  it  can  scarcely  be  de- 
nied that  tlus  would  be  a  strong  case  for  an  in- 
junction. The  objection  is  that,  as  the  real  pai^ 
ty  cannot  be  brought  before  the  court,  a  suit 
cannot  be  sustained  against  the  agents  of  that 
party;  and  cases  have  been  cited  to  show  that  a 
court  of  chancery  will  not  make  a  decree  imless 
all  those  who  are  substantially  interested  be 
made  parties  to  the  suit.  This  Is  certainly  true 
where  it  is  in  the  ^wer  of  the  plaintiff  to  make 
them  parties;  but  if  the  person  who  is  the  real 
principal,  the  person  who  is  the  true  source  of 
the  mischief,  by  whose  power  and  for  whose  ad- 
vantage it  is  done,  be  himself  above  the  law,  be 
exempt  from  all  judicial  process,  it  would  be 
subversive  of  the  best  established  principles  to 
say  that  the  laws  could  not  afford  the  same  rem- 
ecUes  against  the  agent  employed  in  doing  the 
wrong,  which  they  would  ^ord  against  him 
could  his  principail  be  joined  in  the  suit." 

The  decision  in  that  case  has  not  been  hereto- 
fore questioned  in  this  court.  It  seems  to  estab- 
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lish,upon  grounds  which  cannot  well  be  shaken, 
that  a  suit  against  state  officers,  to  prevent  a 
threatened  wrong  to  the  injury  of  the  citizen,  is 
not  necessarily  a  suit  against  the  State  within 
the  meaning  of  the  11th  Amendment  of  the  Cod- 
stitution;  for,  said  Clii^Juitiee Marshall,  "The 
11th  Amendment,  which  restrains  the  jurisdic- 
tion granted  by  the  Constitution  over  suits 
against  States,  is,  of  necessity,  limited  to  those 
suits  in  which  a  State  is  a  psjty  to  the  record." 
Here,  the  State  is  not  a  party  to  the  record. 
Here,  officers  of  Louisiana  onlj  are  parties  de- 
fendants; and  the  relief  asked  is  ttiat  they  here- 
quired  to  perform  purely  ministerial  duties  im- 
posed upon  them  by  thebtatute  andConstitutioo 
of  1874,  whose  provisions,  as  respects  the  mat- 
ters now  in  issue,  are  still  in  force  and  obliga- 
tory, because  never  affected,  modified  or  le- 
pealed,otherwise  than  by  a  Debt  Ordinance,sub- 
sequently  adopted,  conceded  to  be  in  conflict 
with  the  Constitution  and,  therefore,  absolute- 
ly void. 

There  are  other  decisions  of  this  court  still 
more  directiy  in  point.  The  leading  one  is 
Damt  V.  Gray,  16  Wall.,  208  [88  U.  S.,  XXL, 
4471  In  that  case  it  appears  that  the  State 
of  Texas  made  a  grant  of  l^nds  to  a  railroad 
company,  upon  the  basis  of  which  bonds  were 
issued  known  as  land-grant  mortgage  bonds. 
They  were  sold  in  large  numbers  in  this  country 
and  Europe.  Subsequently  the  State,  by  pro- 
visions of  Its  statutes  and  Constitution,  attempt- 
ed to  repudiate  and  nullify  its  contract;  and,  in 
pursuance  thereof,  its  officers  proposed  to  issue 
patents  to  others  for  a  part  of  the  lands  embraced 
in  this  grant.  Thereupon  a  suit  in  equi^  was 
instituted  in  the  Circuit  Court  of  the  United 
States  against  the  Governor  and  the  Commis- 
sioner of  the  (General  Land-Office  of  Texas, 
to  prevent  them  from  issuing  x>atentB  for  ttke 
lands  or  any  part  of  them.  The  State  was,  of 
course,  not  made  a  party  on  the  record.  The 
bill  was  demurred  to  upon  the  ground  that  die 
could  not  be  sued,  and  that  the  suit,  being 
against  her  officers,  was  one,  within  the  mesLoing 
of  the  Constitution,  against  her.  The  demurrer 
was  overruled,  and  the  relief  asked  was  given. 

Touching  the  question  of  jurisdiction,  the 
court,  speaking  by  Mr.  JtitUee  Swayne,  staled 
these  principles  as  having  been  announced  in 
Osbom  V.  Aink.  1.  A  Circuit  Court  of  the 
United  States,  in  a  projier  case  in  equity,  may 
enjoin  a  state  officer  from  executing  a  state  law 
in  conflict  with  the  Constitution,  or  a  statute  <tf 
the  United  States,  when  such  execution  will 
violate  the  rights  of  the  complainant.  2.  A^liere 
the  State  is  concerned,  the  State  should  be  made 
a  party,  if  it  can  be  done.  That  it  cannot  be 
done,  IS  a  sufficient  reason  for  the  omissioii  to 
do  it,  and  the  court  may  proceed  to  decrse 
against  the  officers  of  the  State  in  all  respecte 
as  if  the  State  were  a  party  to  the  record.  S. 
In  deciding  who  are  parties  to  the  suit,  tke 
court  will  not  look  beyond  the  record.  'M«»v*»«g 
a  state  officer  a  party  does  not  make  the  State 
a  party,  although  her  laws  prompt  his  actfan 
and  the  State  stands  behind  him  as  the  ml 
party  in  interest.  P.  230  [468].  It  was  in  oob- 
f  ormi^  with  those  doctrines  that  the  relief  sitod 
was  given.  See,  also,  Vattier  v.  HindA,  1  PteC 
252;  K.  R.  Co.  v.  Letmm,  2  How.,  497;  2  Statr* 
Const,  sec.  1686;  1  Kent,  Com.,  861. 
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In  part  iipcm  the  authority  of  Baeit  v.  Orof/, 
and  Mom  t.  Bank,  this  court,  in  Board  of 
iMKidation  V.   MeOomb,  92  U.  8.,  681,  541, 
[Xxm  ,()28,628],maintained  the  right  of  a  hold- 
er of  oonsoUdatea  bonds  to  a  decree  against  the 
officers  of  ibe  State  of  Louisiana,  who  are  here 
defendants,  constituting  the  Board  of  Liquida- 
tion, preventing  the  use  of  such  bonds  for  the 
payment  of  a  debt  due  trova  the  State  to  a  levee 
company.    The  proposed  action  of  the  Board 
TCs  ba^upon  a  statute  passed  March  2, 1875. 
So  that  the  suit  had  for  its  object  to  prevent  state 
officers,  charged  with  the  execution  of  the  latter 
Act,  from  carrying  out  its  provisions.   It  never 
ocenrred  to  this  court  that  the  suit  was,  for  that 
reason,  one  against  the  State  within  the  mean- 
in;  of  the  Constitution.    Upon    the   general 
qnestioD,  whether  the  defendants,  being  olBcers 
of  the  State,  were  amenable  to  process  from 
a  Federal  Court,  3fr.  Jtutice  Bradley,  speaking 
forthis  court,  observed:  "  On  this  branch  of  the 
wbject,  the  numerous  and  well  considered  cases 
inetofore  decided  by  this  court  leave  little  to 
lie  said.    The  objections  to  proceeding  against 
state  ofiScers  by  mandamus  or  injuncnon,  are: 
iiist,  that  it  is,  in  effect,  proceeding  against  the 
State  itself;  and  secondly,  that  it  interferes  with 
tie  otBdal  discretion  vested  in  the  ofBcers. 
It  is  conceded  tliat  neither  of  these  things  can 
be  done.    A  State,  without  its  consent,  cannot 
be  soed  by  an  individual;  and  a  court  cannot 
sntatitutc  its  own  discretion  for  that  of  execu- 
tive officers  in  matters  belonging  to  the  proper 
jurisdiction  of  the  latter.    But  it  has  been  well 
sefiled.that  when  a  plain  ofBcial  duty,  requiring 
no  eiercise  of  discretion,  is  to  be  performed, 
and  performance  is  refused,  any  person  who 
win  gustain  personal  injury  by  such  refusal 
may  hare  a  mandamus  to  compel  its  perform- 
ance; and  when  such  duty  is  threatened  to  be 
negated  by  some  positive  official  act,  any  person 
irbo  will  'sustain  personal  injury  thereby,  for 
^tidi  adequate  compensation  cannot  be  had 
at  h,-w,  may  have  an  injunction  to  prevent  it. 
bmich  case,  the  writs  of  mandamus  vad  in- 
^toction  are  somewhat  correlative  to  each  other, 
la  other  case,  if  the  officer  plead  the  authority 
of  sounconstitutionallaw  for  the  non-perform- 
ance or  violation  of  his  duty,  it  will  not  prevent 
fltt  iiBalng  of  the  writ.    Xa  unconstitutional 
i|w  win  be  treated  by  the  courts  as  null  and 
Wid.*    Upon  these  grounds,  the  decree  of  the 
Gtant  Court  was  affirmed,  so  far  as  it  pro- 
Mfted  the  debt  due  the   levee  company  from 
lidag  funded  in  consolidated  bonds.    Such  use 
^  them  was  deemed  an  impairment  of  the  con- 
tact r^ts  of  those  who  were  entitled  to  re- 
*^Te  them. 

It  seems  to  be  impossible,  in  view  of  otir  de- 
rail in  that  case,  apart  from  previous  decisions 
'vpon  which  it  was  founded,  to  hold  that  these 
■aits  are  forbidden  by  the  11th  Amendment  of 
fte  Fbdeial  Constitution.  We  have  adjudged 
**  there  ia  power  in  the  courts  of  the  Union, 
B  a  sidt  by  an  individual  against  state  officers, 
Jl^prevent  them,  in  execution  of  an  unconstitu- 
°|>^  statute,  from  using  these  consolidated 
■■A  far  purposes  inconsistent  with  the  con- 
taetnnder  which  they  were  issued.  In  these 
2"^  ^  *»  determined  that  those  courts  are  pow- 
*M«,  in  suits  against  such  officers,  to  prevent 
^  misappltcation  of  moneys  collected  for  the 
jorpoae  of  meeting  the  interest  on  those  bonds; 
fae  17  Otto.  ' 


and  this,  in  iMrt,  upon  the  ground  that  the  re- 
lief asked  will  require  the  officers,  who  have 
charge  of  those  moneys,  to  disregard  the  con- 
fessraly  void  orders  of  the  supreme  political 
power  of  the  State. 

It  may  be  asked:  when  before  has  this  court 
found  the  unconstitutional  mandate  of  a  State  to 
be  an  obstacle  in  the  way  of  compelling  her  of- 
ficers to  respect  rights  of  contract,  the  obligation 
of  which  isprotected  against  impaiiTient  by  any 
law  of  the  State  ?  Of  what  value  is  the  contract 
clause  of  the  Federal  Constitution  if  it  cannot  be 
enforced  against  hostile  provisions  of  a  State 
Constitution?  This  court  said,  in  ZWjjre  v.  TTooi- 
seff,  18  How.,  831,  860 [59 U.  S.,  XV.,  401,  412], 
that  "A  change  oiE  constitution  cannot  release  a 
State  from  contracts  made  under  a  constitution 
which  permits  them  to  be  made;"  in  Batik  v. 
S/xll!/.  1  Black,  436, 448  [66  U.  S.,  XYH.,  173, 
179],  that  a  contract  between  Ohio  and  a  bank 
in  that  State  was  entitled  to  the  protection  of 
the  Constitution  of  the  United  States  against  any 
law  of  Ohio  impairing  its  obligation;  in  B.  li. 
Co.  V.  McClure,  10  Wall.,  611,  615  [77  U.  S., 
XIX.,  997,  998],  that  "The  Constitution  of  a 
State  is  undoubtedly  a  law,"  witliin  the  mean- 
ing of  the  contract  clause  of  the  Constitution, 
and  that "  A  State  can  no  more  do  what  is  thus 
forbidden  by  one  than  by  the  other, — ^there  is 
the  same  impediment  in  the  way  of  both;"  in 
WldUs  V.  Eart,  18  Id.,  646,  652  [80  U.  S..  XX., 
685, 687],  that  "  It  is  well  settled  by  the  adju- 
dications of  this  court  that  a  State  can  no  more 
impair  the  obligation  of  a  contract  by  adopting 
a  constitution  than  br  passing  a  law;  in  the  eye 
of  the  constitutional  mhibition  they  are  sub- 
stantially the  same  thing;"  and  in  Gunn  v. 
Barry,  15  Wall.,  610,  628  [82 U.  S.,  XXI.,  812, 
215],  that  the  Constitution  of  the  United  States 
"  Is  above  and  beyond  the  power  of  Congress 
and  the  States,  and  is  alike  obligatory  upon 
both;  a  State  can  no  more  impair  an  existing 
contract  by  a  constitutional  provision  than  by  a 
legislative  Act;  both  are  wiUiin  theprohibition 
of  the  KatioDAl  Constitution."  Wiiy  should 
these  established  doctrines  of  the  court  be  over- 
ruled, as,  for  all  practical  purposes,  they  are, 
by  the  judgment  this  day  rendered?  The  Con- 
stitution decides  that  it  shall  be  the  supreme 
law  of  the  land,  "  Anything  in  the  Constitu- 
tution  or  laws  of  any  State  to  the  contrary  not- 
withstanding." Its  mandate,  in  that  respect, 
is  addressed  alike  to  the  Judges  of  the  Federal 
and  State  Courts,  for  it  declare  that  the  Judges 
in  every  State  sliall  be  bound  thereby.  And,  as  is 
said  in  Dod^e  v.  Woolsey,  to  make  its  supremacy 
more  complete,  impressive  and  practical,  that 
there  should  be  no  escape  from  its  operation,  and 
that  its  binding  force  upon  the  States  and  the 
members  of  Congress  should  be  unmistakable, 
it  is  declared  that  "  The  Senators  and  Repre- 
sentatives, before  mentioned,  and  the  members 
of  the  several  State  Legislatures,  and  all  execu- 
tive and  judicial  officers,  both  of  the  United 
States  and  of  the  several  States,  shall  be  bound 
by  oath  or  affirmation  to  support  this  Constitu- 
tion." 

Nor,  if  the  relief  here  asked  be  granted,  can 
I  agree  that  the  officers  of  the  State  cannot  be 
protected  against  her  subsequent  action.  If  pro- 
ceeded against  because  of  their  compliance  with 
the  judgments  of  the  courts  of  the  Union,  the 
suit  can  ultimately  be  brought  here  for  review. 
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where  no  one  will  be  permitted  to  Buffer  because 
of  his  obedience  to  the  supreme  law  of  the  land. 

Upon  the  general  question  of  the  power  of 
the  circuit  court  to  grant  a  mandamiu  against 
state  officers,  there  are  some  propositions  an- 
nouncedby  the  court  whichshould  be  examined. 
The  fact  is  mentioned  that  the  coupons  held  by 
plaintifFs  have  not  been  reduced  to  judgment, 
and  it  is  said  that  the  circuit  court,  m  exercis- 
ing its  original  jurisdiction,  can  ordinarily  grant 
a  writ  of  mandamus  only  in  aid  of  some  existing 
Jurisdiction.  As  the  State  cannot  be  sued  as  a 
party  defendant,  to  say  that  a  judgment  for  the 
amount  of  the  coupons  is  a  condition  precedent 
to  a  mandamus  is  only  another  form  of  sajdng 
that  there  is  no  remedy  whatever  to  prevent  the 
misapplication  of  the  moneys  raised  under  the 
contract  and  ^  virtue  of  the  Statute  and  Con- 
stitution of  IS'M.  The  demands  of  the  plaintiffs 
are  not  disputed,  except  upon  the  ground  that 
the  Debt  Ordinance  has  assimied,  without  the 
consent  of  the  State's  creditors,  to  remit  the  in- 
terest falling  due  Jan.  1, 1880,  and  to  divert  the 
funds  raised  to  meet  it.  The  genuineness  of 
the  bonds  and  coupons  is  not  questioned.  The 
case,  therefore,  comes  within  tne  rule,  explicit- 
ly lidd  down  in  lleComb's  and  other  cases,  that 
manjamut  will  lie  to  compel  the  performance 
by  a  public  officer  of  a  pliun  ministerial  duty, 
requiring  no  exercise  of  discretion.  Such  a 
remedy  is  absolutelv  essential  for  the  protection 
of  the  rights  here  claimed. 

Upon  this  question,  reference  is  made  by  the 
court  to  Bath  Co.  v.  Amy,  13  Wall.,  244  [SO  U. 
8.,  XX.,  689],  and  Datenport  v.  Doiige  Co.,  105 
U.  8. ,  287  [XXVI. ,  1018].  In  the  first  of  those 
cases  it  was  decided  that  the  circuit  court  had 
no  power,  under  the  Act  of  1789,  to  issue  a  writ 
of  mandamu*  except  where  necessary  or  ancil- 
lary to  the  exercise  of  its  jurisdiction.  And  that 
doctrine  was  re-affirmed  in  i)ae0nporf  v.  Dodge 
Co.,  upon  the  authority  of  BcUh  Co.  v.  Amy, 
but  without  any  question  being  raised  in  the 
former  case  as  to  the  power  of  the  circuit  court 
to  issue  writs  of  manaamv*  since  the  passage  of 
the  Act  of  March  8, 1875,  ch.  187  [18  Stat  at  L. , 
470].  It  will  be  found  that  the  decision  in  BaOi 
Co.  V.  Amy  was  based  upon  MelnUre  v.  Wood, 
7  Cranch,  504;  MeGlung  v.  SilUman  6  Wheat., 
698;  and  KendaUv.  U.  8.,  12  Pet.,  524. 

In  Mclntire  v.  Wood,  the  circmt  court  was 
held  to  have  authority  to  issae  such  writs  only 
when  necessary  to  the  exercise  of  its  jurisdic- 
tion. But  it  was  said:  "Had  the  11th  section 
of  the  Judiciary  Act  (the  one  declaring  what 
suits  shall  be  within  the  original  cognizance  of 
circuit  courts)  covered  the  whole  ground  of  the 
Constitution ,  there  would  be  mudi  reason  for  ex- 
ercising this  power  in  many  cases  wherein  some 
ministerial  act  is  necessary  to  the  completion  of 
an  individual  right  arising  under  the  laws  of  the 
United  States,  and  the  14th  section  of  the  same 
Act  would  sanction  the  issuing  of  the  writ  for 
such  a  purpose.  But  although  the  juolcial 
power  of  the  United  States  extends  to  caises 
arising  under  the  laws  of  the  United  States,  the 
Legislature  has  not  thought  proper  to  delegate 
the  exercise  of  that  power  to  its  Circuit  Coitfts 
except  in  certain  specified  cases." 

In  KendeUl  t.  U.  8.,  the  previous  cases  were 
held  to  decide  that  the  writ  was  appropriate  to 
compel  the  performance  of  a  ministerial  act, 
necessary  to  the  completion  of  an  individual 
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right  arising  under  the  laws  of  the  United  States. 
In  all  the  cases  prior  to  Batfi  Co.  v.  Amy,  the 
want  of  power  in  the  circuit  court  to  issue  the 
writ,  in  the  first  instance,  and  in  advance  of  a 
judgment,  establishing  the  rights  of  the  parties, 
was  put  distinctly  upon  the  ground  that  the 
whole  judicial  power  of  the  l^ited  States  had 
not  been  delegated  to  the  circuit  courts.  In 
KendalC$  Case,  however,  the  power  of  the  Cir- 
cuit Court  in  the  District  of  Columbia,  to  oom- 
I>el  the  Postmaster-General  by  mandamvt  to 
perform  a  duty  enjoined  by  an  Act  of  Congress, 
was  sustained  because,  differenUy  from  the  cir- 
cuit courts  in  the  several  States,  its  jurisdiction 
then  extended  to  all  cases  in  law  or  equity  aris- 
ing under  the  laws  of  the  United  States.  Kow, 
it  is  apparent  that  the  Act  of  March  8, 1875,  di. 
187,  supplies  what  in  MelwUre  v.  Wood,  and 
J/eCVun^v.  SiUtJTian  was  said  to  be  wanting.  It 
substantially  coversthe  whole  ground  of  tbeOoD- 
stitution.  It  invests  the  circmt  courts  with  <Mig- 
inal  jurisdiction,  and  with  jurisdiction  by  re- 
moval from  the  state  courts,  of  all  suits  at  law 
or  in  equity,  where  the  matter  in  dispute  ex- 
ceeds, exclusive  of  costs,  the  sum  or  value  of 
$600,  arlMng  under  the  Constitution  or  laws  of 
the  United  States,  or  treaties  made  or  which 
shall  be  made,  under  their  authority;  or  in  wh^ 
the  United  States  are  plaintiffs  or  petitioners; 
or  in  which  there  is  a  controversy  between  citi- 
zens of  different  States;  or  a  controversy  be- 
tween citizens  of  a  State  and  foreign  ^tes, 
citizens  or  subjects;  or  a  controversy  betveoi 
citizens  of  the  same  State  claiming  hmds  under 
grants  of  different  States. 

It  seems  to  me  entirely  clear  that  since  the 
Act  of  March  3,  1875,  ch.  137,  enlarged  the  ju- 
risdiction of  the  circuit  courts,  they  have  po'wer, 
in  the  first  instance,  and  in  advance  of  a  judg- 
ment to  issue  a  mandamva,  to  compel  the  per- 
formance of  purely  ministerial  acts,  which  re- 
quire no  exercise  of  discretion  and  are  neces- 
sary to  the  protection  or  completion  of  an  indi- 
vidual right  arising  under  the  Constitution  or 
the  laws  of  the  United  States.    Unless  tiie  cir- 
cuit court  can,  by  injunction,  prevent  the  state 
officers  from  doing  what  they  propose  to  do  and, 
by  mandamru,  compel  them  to  perform   the 
ministerial  acts  enjoined  by  the  statute  and  Con- 
stitution of  1874,  then  its  new  and  enlai|^  ju- 
risdiction is  of  no  practical  value  in  any  case 
where  a  State  determines  to  repudiate  its  oa^- 
tracts  and  to  enforce  ordinances  impairing  th^r 
obligation.    The  power  has  always  exited  in 
those  courts  to  i^e  such  writs,  not  speciBc- 
ally  provided  by  statute,  as  "  may  be  neoeaaaxy 
for  the  exercise  of  their  respective  jurisdictioaB, 
and  agreeable  to  the  usages  and  prindplea  of 
law."    1  Stat.,  81,  884;  K  8.,  sec.  716.    Jut»- 
diction  to  hear  and  determine  a  suit  arising  un- 
der the  Constitution  and  laws  of  the  United 
States  carries  with  it  the  power  to  issue  otber  a 
mandamut  or  an  injunction,  or  both,  when  es- 
sential to  the  protection  and  enforcement  o<  Ote 
rights  involved.    In  such  cases,  the  writ  ia  in 
every  legal  sense,  not  simply    necessary  bat 
vital  to  the  exerdseof  the  jurisdiction  granted. 

It  must  also  be  observed  that  the  nuuttlamkv* 
suit  was  commenced  in  an  inferior  court  of  tlte 
State,and  thence  removed  into  the  Circuit  Ooort 
of  the  United  States.  If  the  power  of  the  lataer 
depended  upon  the  question  whether  tfa«  atMta 
court  could,  by  fflandainiM,compel  a  state  officer 
-,  jl07   r,  JL 
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loperfoim  plidn  official  duties  imposed  by  law, 
Ae  writ  should  be  awarded.  This  court,  I  sub- 
mit with  great  confldence,  is  in  error  if  it  means 
ton;  tliat  State,  ex  rel.  Hart,  t.  Burke,  88  La. 
Aon.,  498,  decides,  or  that  the  Supreme  Court 
of  Looifluia  has  ever  decided,  that  the  courts 
d  tint  State  cannot,  under  any  circumstances, 
oompd  lier  officers,  by  mandamiu,  to  perform 
plainoffldal  duties  requiring  no  discretion.  The 
Stite  Code  of  Procedure  expressly  declares  that 
the  writ "  may  be  directed  to  public  officers  to 
oompd  them  to  fulfill  any  of  the  duties  attached 
10  (mx  office,  or  which  may  be  legally  required 
ottliem."    Sec.  884.    It  is,  I  think,  clear  that 
but  for  the  Debt  Ordinance  the  court  would 
}»n  sustained  tiie  writ  in  that  case,  and  com- 
pelled the  officers  to  obey  the  Statute  and  Con- 
•litation  of  1874    What  the  court  adjudged 
wit  that  while  an  officer  coTild  not  plead  the  au- 
Unrity  of  an  unconstitutional  statute  as  a  justi- 
ficitioD  for  the  non-performance  or  the  yiola- 
tioD  of  liis  duty,  it  was  different  where  the  au- 
tlwrity  is  an  article  in  the  State  Constitution. 
Upon  that  ground  alone  the  writ  was  refused. 
TbaX  I  do  not  misinterpret  that  case,  is  clear 
bwi  Nemnan  ▼.  Burke,  determined  in  April, 
1883.   Newman,  holding  warrants  on  (he  gen- 
oal  fund  of  the  State  for  1880  and  1881,cUimed 
tl>at  by  Tirtue  of  the  Debt  Ordinance  he  was 
entitled  to  be  paid  out  of  moneys  in  the  hands 
of  state  officers,  collected  under  the  Statute  and 
CooBtitntion  of  1874,  and  by  that  Ordinance  di- 
leeted  to  be  transferred  to  the  general  fund. 
He  obtained  by  the  judgment  of  the  Supreme 
Cooit  of  the  State  an  order  for  a  mandamue 
vafaist  the  state  Treasurer  and  fiscal  agent, 
duecting  them  to  conform  their  boolcs  to  the 
lequireuienta  of  (he  Debt  Ordinance,  subject, 
luwerer,  to  the  ri^t  and  duty  of  those  officers 
"  To  retain  in  statu  quo  so  much  of  the  fund  in 
eontioTersy  as  may  be  necessary  to  satirfr  the 
pending  cUims  of  8.  J.  Hart  and  John  lillioU 
ft  el.,    *    *    *    in  case  judgment  should  be 
rmdemd  in  their  favor  in  the  judicial  proceed- 
iogi  instituted  by  them,  and  now  pending  in 
the  Supreme  Court  of  the  United  States." 
Tliai,  it  seems  tiiat  those  officers,  with  the  ap- 
pnmd  of  the  Supreme  Court  of  Louisiana,  only 
swiit  the  final  determination  of  these  suits  to 
Mootain  whether  they  will  be  permitted  to  exe- 
cute a  state  ordinance  in  conflict  with  the  Fed- 
nl  Constitution. 

The  state  court,  aflbming  the  doctrines  of 
^iUr,  eg  rel.  Sdrt,  v.  Burke,  said:  "  Inasmuch 
M  DO  ooort  can  ever  acquire  jurisdiction  over 
a  State,  at  to  enforce  a  contract  of  a  State 
(pjoit  Iter  will,  it  follows  that  no  court  can 
STtrhave  power  to  decree  the  invalidity  of  any 
pnvisioo  of  the  State  Constitution  on  the 
graosd  that  it  Impidrs  the  obligation  of  such  a 
ewitract,  Bat  imlees  the  court  may  decree  the 
nUt^  of  soch  a  provision,  on  sach  a  ground, 
it  follows  that  it  cannot  compel  the  officers  of 
(be  State  to  do  anything  in  violation  thereof, 
beeaoae  the  Omatitution  of  the  State  is  their 
exclusive  mandate  and  absolutely  binding  on 


This  language  needs  no  interpretation.  While 
fte  Federal  Constitation  declares  that  it  shall 
to  flw  saTHeme  law  of  the  land,  anything  in 
tta  Ooosntation  of  any  State  to  the  contraiv 
aotwMMtaading,  the  Supreme  Court  of  Louia- 
8*8  17  Orro. 


ana  holds  that,  in  the  matter  of  state  contracts, 
her  Constitution  is  the  exclusive  mandate  to> 
her  officers,  and  absolutely  binding  upon  them, 
anything  in  the  Constitution  of  the  United 
States  to  the  contrary  notwithstanding.  And 
I  take  leave  to  say,  with  all  respect  for  my 
brethren,  that  the  decision  this  day  rendered 
can  be  sustained  upon  no  other  ground  than 
that  taken  by  the  state  court.  But  in  vain  has- 
this  court  repeatedly  adjudged  that  a  suit 
against  the  officers  of  a  State  to  enforce  the  per- 
formance of  plain  official  duties  is  not,  neces- 
sarilv,  one  against  the  State  within  the  meaning 
of  that  Constitution;  in  vain  has  it  often  de- 
cided that  contracts  with  States  are  as  fully 
protected  by  that  Constitution  as  are  those  be- 
tween individuals,  and  that  a  State  can  no  more 
impair  an  existing  contract  by  constitutional 
provision  than  by  l^islative  Act;  in  vain  have 
the  Circuit  Courts  of  the  United  States  been  in- 
vested with  jurisdiction  of  aU  suits  arising  un- 
der the  Constitution  and  laws  of  the  United 
States;  in  vain  does  that  Constitution  declare 
that  it  shall  be  the  supreme  law  of  the  land, 
binding  upon  the  judges  in  every  State,  if  it 
be  true,  as  determined  by  the  Supreme  Court 
of  Louisiana,  that  no  court  can  ever  have  power 
either  to  decree  a  provision  of  a  State  Constitu- 
tion invalid  on  the  groimd  that  it  impairs  the 
obligation  of  contracts  with  that  State,  or  to 
compel  state  officers  to  disregard  such  invalid 
provision. 

As  further  evidence  that  the  state  court  rec- 
ognizes the  right  to  a  mandamttt  compelling 
state  officers  to  discharge  ministerial  duties,  im- 
posed by  provisions  of  the  Debt  Ordinance,  I 
refer  to  State,  e»  rd.  Eeuyer,  v.  Burke,  88  La. 
Ann.,  969.  Ecuyer  was  the  owner  of  certain 
consolidated  bonds,  issued  imder  the  Act  of 
1874.  He  concluded  to  accept  the  provisions  of 
the  Debt  Ordinance  of  1870  and,  in  conformity 
(herewith,  applied  to  the  state  Traasurer  to  have 
his  bonds  stamped,  so  as  to  show  that  he  ac 
ceded  to  the  reduction  of  interest  made  by  that 
Ordinance.  That  officer  declining  (o  comply 
wi(h  this  request,  on  application  was  made  to 
an  inferior  state  court  to  compel  him  to  stamp 
them.  His  refusal  to  comply  with  the  relators 
demands  was  based  in  part  upon  the  statute 
passed  in  1880,  after  the  Debt  Ordinance  went 
mto  operation,  which  declares  that  no  bond 
shall  be  stamped  tmtil  the  coupon*  of  January, 
1880,  is  surrendered.  That  the  relator  did  not 
do.  A  numdamue  was  refused;  but  the  Supreme 
Court,  after  deciding  that  the  Act  of  188iO  was 
inoperative,  becavue  in  conflic(  with  the  Debt 
Oroinanee,  said:  "  In  his  answer,  defendant  al- 
leges that  (he  service  required  of  him  by  relator 
is  not  a  ministerial  du^,  and  that  the  judidarr 
has  no  control  over  the  executive  and  co-ordi- 
nate branches  of  the  govemmen(,  excep(  as  re- 
gards purely  minis(enal  duties  of  executive  offi- 
cers. As  regards  (he  first  proposition,  we  dedde 
that  the  service  required  in  this  case  is  the  per- 
formance of  a  purely  ministerial  duty,  and  this 
is  too  plain  to  reqtiire  argument.  As  to  the 
second  proposition,  it  is  elementary;  but  while 
fully  recognizing  the  independence  and  all  the 
rights  of  ue  0OK>rdinate  branches  of  (he  gov- 
emmen(,  i(  is  only  necessary  to  say  that  ft  is 
the  province  and  duty  of  the  judicurr,  when- 
ever (he  question  is  properly  brought  before  it 
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in  Judicial  proceedings,  to  decide  whetber  du- 
ties sought  to  be  enforced  at  the  hands  of  offi- 
cers are  or  are  not  ministerial,  and  that  it  is  of 
the  essence  of  the  judiciary  to  adjudge  such 
Questions,  as  othetwiae  tboee  officers  would 
uemadTes,  bj  their  own  decision,  be  judges  of 
their  legal  and  constitutional  powers."  The 
Judgment  of  the  lower  court  was  reversed,  and 
the  mandamut  ordered  to  be  Issued,  at  the  costs 
of  the  state  Treasurer  in  both  courts. 

Tlius  it  Is  shown  that  the  same  court  which 
determined  8tatt,  «x  rel.  Hart,  t.  Burke,  has  de- 
cided that  the  courts  of  Louisiana  have  power, 
by  mandamut,  to  compel  an  officer  of  the  State 
to  discharge  ministerial  duties,  requiring  in 
their  performance  no  discretion  upon  his  part; 
espeoiaUy  when  necessary  to  enforce  a  provision 
in  the  State  Constitution  In  conflict  with  the 
Constitution  of  the  United  States. 

It  would  seem,  then,  that  holders  of  the 
consolidated  bonds  of  Louisiana  are  in  this 
anomalous  oonditioa:  while  her  courts,  because 
of  the  Debt  Ordinance  in  the  new  Constitution, 
will  not,  by  nttmdamtu,  compel  her  officers  to 
perform  the  purely  ministerial  duties  imposed 
by  the  Statute  and  Constitution  of  1874,  but 
'mil,  by  using  that  writ,  require  those  officers 
to  execute  the  provisions  of  that  Ordinance,  al- 
though it  is  cotuessedly  in  conflict  wiQi  the  Fed- 
eral Constitution,  the  courts  of  the  United 
States,  though  now  Invested  with  Jurisdiction 
of  all  suits  aristeg  imder  the  Constitution  and 
the  laws  of  the  United  States,  are,  according  to 
the  present  ded^n,  without  power  to  compel 
those  officers  to  respect  the  inhibition  in  the 
supreme  law  of  the  und  against  state  laws  im- 
pairing the  obligation  of  contracts.  Such  are 
the  results  which  follow  from  the  action  of  the 
"supreme  political  power"  of  a  State  whose 
officers,  sworn  to  support  the  Constitution  of 
the  United  States,  are  required  by  the  state 
court,  and  now  permitted  by  this  cotirt,  to  re- 
gard the  State  Constitution  as  their  "  exclusive 
mandate  and  absolutely  binding  on  them." 

My  own  conclusions  are: 

That  the  officers  of  Louisiana  cannot  rigbt- 
folly  execute  pro  visions  of  its  Constitutionwuch 
CodBict  with  the  supreme  law  of  the  land,  and 
the  courts  of  the  Union  should  not  permit  them 
to  do  so; 

That  but  for  the  adoption  of  the  unconstitu- 
tional Debt  Ordinance  of  1879,  and  whether  the 
suits  were  in  a  state  court  or  in  the  Circuit  Court 
of  the  United  States,  these  state  officers  would 
have  been  restrained  by  injunction  from  divert- 
ing the  funds  collected  to  meet  the  interest  on 
the  consolidated  bonds,  and  would  have  been 
compelled,  by  mandarmu,  to  perform  the  purely 
ministerial  duties,«njoised  by  the  Statute  and 
Constitution  of  1874; 

That  if,  by  existing  laws,  the  Circuit  Court 
of  the  United  States  bss  no  power  to  issue  such 
writs,  still,  upon  the  removal  of  the  mandamut 
suit  from  the  state  court,  the  former  had  power 
to  do  what  the  state  court  could  legally  have 
done  had  there  been  no  removal,  vit. :  make  per- 
emptory the  alternative  mandQmut  granted  at 
the  beginning  of  the  suit  by  tiie  innrior  state 
court; 

That  the  Debt  Ordinance  being  void  because 
in  conflict  with  the  Constitution  of  the  United 
States,  furnishes  no  reason  whatever,  least  of 
all  in  the  courts  of  the  Union,  why  the  relief 
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asked  should  not  be  granted  by  any  court  of 
proper  jurisdiction  as  to  parties; 

lliat  to  refuse  relief  because  of  the  command 
of  a  State  to  its  officers  to  do  that  which  is  for- 
bidden, and  refrain  from  doing  that  which  is 
enjoined,  by  the  supreme  law  (d  the  land;  or  to 
give  effect,  for  anv  purpose,  in  the  oourta  ot  the 
Union,  to  the  orders  of  the  supreme  polttiod 
power  of  a  State,  made  in  defiance  of  the  Con- 
stitution of  the  United  States,  is,  practically,  to 
announce  that,  so  far  as  judicial  action  is  coo- 
cemed,  a  State  mav,  by  nullifying  provisions 
in  Its  fundamental  law,  destroy  ririita  of  con- 
tract, the  obligation  of  which  the  Constitution 
declares  shall  not  be  impaired  by  any  state  law. 
To  such  a  doctrine,  I  can  never  give  my  as- 
sent. 

I  am,  therefore,  unable  to  concur  in  th«oplD- 
lou  and  judgment  of  the  court 

ated-lOT  U.  S.,  788;  106  U.8.,78;lWn.&,«ik,4aB: 
U4U.8.,288. 


AITOREW  ANTONI,  Hff.  in  Err., 

V. 

SAMUEL  C.  GREEiraOW,  Treasurer  of  the 

CiTT  OF  RiOHXOSS. 

(See  a  Cn  IT  Otto,  7I»-81£.) 

Of>up<mtreeei«U)iefor  taceet—Aetimpairing  eon- 
tract — when  adtquate  remedy  it  l^ft—eitfere»- 
mmt — mandamus. 

1.  When  a  State  isBued  Its  bonds,  with  interest 
coupons  attached,  "reoeirable  at  and  aftsr  natto- 
rity  for  all  taxes,  dettts,  dues  and  demands  doe  tlie 
State,"  It  entered  into  a  valid  oontraot  with  all  per- 
sons taking  the  coupons  to  leoeive  them  in  pay- 
ment of  taxes  and  state  dues,  and  a  subeeauent  Aet 
of  the  State,  which  forbids  the  receipt  of  the  ooo- 
pons  for  a  tax,  ooDfliots  with  this  oootraot  ai^  Is 
void. 

2.  The  question,  whether  a  ohanse  of  remedy  im- 
pairs a  substantial  rlvht,  is  one  of  reesonabI«iesi[, 
and  of  that  the  Leclsfiituie  is  primarily  the  lods*. 
This  court  should  never  overrule  the  deoittni  of 
the  Leoislatlve  Department  of  the  Oovemmeot  cm 
that  subjeot,  tmless  a  palpable  error  has  been  com- 
mitted. 

8.  Where,  at  the  time  the  coupon  was  iSRied. 
there  was  a  remedy  by  tnandomuj  from  the  Sib' 
preme  Court  of  Appeals  to  compel  the  tax  ooQeotor 
to  take  the  coupon  and  oancet  the  tax,  but  a  aadt 
was  necessary  to  enforce  the  rlftht,  and  the  laese 
pendency  of  the  suit  would  not  prevent  the  eol- 
lector  from  proceeding  with  the  collection  of  tbe 
tax,  a  subsequent  law  requiring  payment  of  Wha 
taxes  in  advance,  and  changing  uie  place  and  aaaiw 
ner  of  trial,  does  no.  Impturtlie  oollgatloo  of  tha 
contract  on  the  part  of  the  State  to  fumWi  an 
adequate  and  efficacious  remedy  to  compel  a  tn 
collector  to  receive  the  coupons  in  payBiant  joC 
taxes. 

4.  A  remedy  which  is  ample  for  the  enf  orcemeot 
of  the  payment  of  the  coupons,  is  ample  for  aU  the 
porpceea  of  the  contract. 

[No.  846.] 
Motion  to  adeanee  tubmitted  Oct.  16,  188*. 
Granted  Oct.  tS.  188S.    Argued  Jan.  8,  », 
1883.    Decided  Mar.  6,  1883.    Leette  to  fit 
additional  britf  granted  Jan.  9, 1883. 

F  ERROR  to  the  Supreme  Court  of  Appeato 
of  the  State  of  Virginia. 
This  case  arose  upon  a  petition  filed  in  tli» 
court  below,  March  88, 1882,  by  thejriaiiititia 
error,  for  a  mandamut  to  compel  the  deCoMU 
ant  in  error,  as  Treasurer  of  the  City  of  IUdlfc> 
^  107  U.ft. 
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mood,  to  receive  a  certain  coupon  in  payment 
ofhisUzes. 

Tbe  petition  having  been  denied,  tlie  court 
below  being  equaliv  divided  in  opinion,  the 
petUnier  coed  oat  this  writ  of  error. 

TheUatory  and  facts  of  the  case  more  fully 
mm  in  the  opinion  of  the  court. 

Jlr.Wm.  It.  Bojall.  for  pteintifl  in  error : 

The  same  rulea  of  law  are  to  be  applied  in 
coBstruing  the  contract  of  a  State,  as  are  ap- 
plied in  conatruing  the  contract  of  an  individ- 
uL 

Jftmy  T.  OharUtton,  96  U.  S.,  44S  (ZZIV., 

a;  Datit  V.  0r«w,  16  Wall.,  282  (88  U.  8., 
-,  467) ;  BM  v.  Wi$.,  108  U.  8.,  11  (XXVL, 
MSI 

Under  the  constitutional  inhibition,  a  oon- 
tiMt  is  not  to  be  impaired  at  alL  It  will  not 
do  to  My  that  the  contract  la  only  sligfaUy  Im- 
ptirad.  The  Constitution  allows  of  no  devi- 
iUoos  whatever. 

ffram  V.  BtdcOe,  8  Wheat. ,  84 ;  Bank  v.  Sharp, 
t  How.,  827 ;  Von  Hofman  v.  Quiney,  4  Wall. , 
SB,  558  (71  U.  8.,  XVra.,  m);  Walker  v. 
Whitehead,  16  Wall.,  818  (88  U.  8.,  XXI.,  868); 
Ania^toitT.  r«nn., »5U.8.,688(XXiy.,660); 
Ettard*  V.  Kearuv,  06  U.  8.,  601  (XXIV.,  706). 
Caatracting  parties  are  supposed  to  contract 
wtQi  reference  to  the  laws  at  that  time  in  ezlst- 
tsce,  and  all  those  laws  enter  into  and  form 
pvt  of  the  contract  Iliis  is  true  of  the  laws 
tben  in  existence  providing  remedies  to  enforce 
psformanoe  of  the  contract,  as  wdl  as  of  any 
oiieriaws. 

WaUur  V.  Whitehead  {n^^rdf ;  Eduoardi  v. 
Ktmeg  (ntpra);  MeOnuken  v.  Hatmard,  2 
Hiwr.,618 :  Ounn  v.  Barry,  16  Wall. ,  628  (82  U. 
8.,  XXL.  216);  Bvta  v.  MuteaHne.  8  Wall. ,  S76 
(75 U.S..  XDL,  400). 

A  bas  been  repeatedly  affirmed  by  tbe  court, 
that  one  means  of  proving  that  le^slation  has 
iq^nd  the  obligation  of  a  contract,  is  the  fact 
tiiat  it  has  diminished  its  value. 

BtfJe  V.  Sharp,  6  How..  327 ;  Von  Hofman 

T.  Qn'acy  (tupra) ;  Edwardt  v.  Keaney  (tupra). 

tne  contract  being  that  the  State  wfll  receive 

the  ooopooa  for  taxes,  it  is  an  express  repudi- 

itioa  of  the  contract  to  refuse  so  to  do. 

Wmidruf  v.  TrapnaU,  10  How.,  100;  Fur- 
ma*  V.  Mehat.  8  Wall..  44  (76  U.  8.,  XIX., 
W);  Oartman  v.  Oreenhow,  102  U.  8.,  672 
OT^.  87n;  Keith  v.  Clark,  07  U.  8.,  464 

Mtmre.  jbiuon  and  Stot^fne,  representing  the 
koiden  of  a  large  amount  of  the  securitiM  af- 
fatod  by  tbe  dedaion  in  this  case,  filed  a  brief 
Cleave  of  the  court,  of  which  the  following 
bnabstract: 

Hw  caae  of  Bortman  v.  Oreenhote  {nipra) 
Mite  finally  the  validity  of  tbe  contract  here 
in  qoestioa  as  originally  made.  The  only  ques- 
tioa  that  can  arise,  is  as  to  the  remedy  which 
■as  a  part  of  that  contract,  and  to  which  the 
fUatUr  in  error  would  then  have  been  enti- 
fled,  in  the  event  ot  default  on  the  part  of  the 
State. 

Von  Bainnan  v.  Quiney  (eupra);  Wolff  v.  New 
OrteM^  im  U.  8.,  868  (XXVl.,  8e<^;  La.  v. 
AUwy,  105  U.  8.,  878  OCXYI.,  1000). 

Iha  ranedy  is  as  much  within  the  protec- 
Hm  «(  the  Constitution  as  any  other  part  of 
Ike  eaotraet,  and  is  entitled  to  the  same  invlo- 
UIb  aaneti^  whenever  the  question  of  Impalr- 
8n  17  OiTO.  U.  8.,  Book  27. 


ment  arises.  It  is  not  denied  that  the  remedy 
may  be  modified  by  subsequent  state  laws,  pro- 
vided the  alteration  does  not  impair  the  obnga- 
tion  of  the  contract. 

Bronion  v.  Kintie,  1  How.,  816 ;  MeOradien 
V.  Sduward,  2  How.,  612;  Von  H^man  v. 
iiuiney,  4  WalL,  686  (71  U.  8.,  XVm.,  408) ; 
see,  also,  1  Kent,  Com.,  466,  and  Sedg.  Const, 
and  Stat.  Const.,  662;  Edwwrdt  v.  Keamy 
(supra). 

The  idea  that  the  Act  is  a  remedy,  strikes 
strongly  though  painfully,  one's  sense  of  the 
ludicrous.  If  ue  Act  be  valid, we  cannot  doubt 
that  these  bonds  (like  those  of  Mississippi,  repu- 
diated mMe  than  fifty  years  ago)  will,  as  It  were, 
be  stricken  out  of  existence,  oecome  worthless 
to  the  holders  and  finally  disappear  from  the 
market  Such  was  the  intent  and  purpose  of 
the  Act  Tbe  constitutional  guaranty  will  be 
leas  oomprehensive  and  efficient  than  has  been 
suppoaea. 

This  is  not  a  remedy,  real  or  pretended,  for 
the  otforoement  of  the  receivabiiity  clause,  but 
the  annihilation  of  that  clause,  and  the  arbitrary 
and  revolutionary  substitution  of  a  wholly  dis- 
tinct and  different  thing. 

That  there  is  gross  impairment  of  the  sub- 
stantisl  contract  rights  of  the  plaintiff  in  error 
l^  the  Acts  of  Jan.  14,1882,  and  of  April  7, 1882, 
is  in  our  view  too  clear  to  admit  of  doabt  or 
reqnaire  discussion. 

Meien.  F.  S.  BlaUr,  AUy-Qen.  tf  Virginia, 
and  J.  AmbUr  Smith,  for  defendant  in  error : 

We  think  it  well  settled  that  the  Legislature 
may  change  the  remedies,  even  though  the  new 
remedies  be  less  convenient  than  toe  old,  and 
less  prompt  and  speedy.  A  ririit  to  a  particu- 
lar remedy  is  not  a  vested  right;  but  every 
State  has  control  of  the  remedies  it  offers  its 
suitors,  and  may  withdraw  them  entirely. 

Cooley  Const.  Lim.,  861  (marg.),  and  note  8; 
287,  notei  1,  2  of  4th  ed.;  Potter,  Dwar.,  Stat, 
471-8 ;  Moree  v.  Ooutd,  11  N.  Y.,  287,  201. 

Mr.  ChirfJuttiee  Waite.  delivered  the  opin- 
ion of  the  court : 

On  the  80th  of  March,  1871,  the  General  As- 
sembly of  Virginia  passed  an  Act  to  provide 
for  the  funding  and  pajnnent  of  the  pulmc  debt, 
by  which  two  thirds  of  the  amount  due  on  old 
bonds  might  be  funded  in  new  bonds,  with  in- 
terest coupons  attached  "Receivable  at  and  aft- 
er matiirity  for  all  taxes,  debts,  dues  and  de- 
mands due  the  State."  IJnder  this  Act  many 
bonds  were  put  out  with  coupons  which  ex- 
pressed on  thieir  face  that  thev  were  recelvaUe 
lortaxes.  On  the  7th  of  March,  1872,  however, 
the  General  Assembly  passed  another  Act  pro- 
hibiting the  officers  charged  by  law  with  the 
collectfon  of  taxes  from  receiving  in  pavment 
anything  else  than  gold  and  silver  coin.  United 
States  treasury  notes,  and  notes  of  the  national 
banks,  and  repealing  all  other  Acts  inconsistent 
therewith. 

The  Supreme  Court  of  Appeals  of  Vbginla 
decided,  at  its  November  Term,1872,  in  the  case 
of  Antoni  v.  Wriaht,  22  Gratt ,  888,  that  in  issu- 
ing these  bonds  the  State  entered  into  a  valid  con- 
tract with  an  persons  taking  the  coupons  to  re- 
ceive them  in  payment  of  tues  and  State  dues, 
and  that  the  Act  of  1872,  so  far  as  it  conflicted 
with  this  contract,  was  void.  The  authority  of 
this  case  was  recognized  in  Wi»e  v.  Bogere,  24 
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Ontt,  189;  and  ia  Clarke  y.  Tyler,  80  Onttt,  187, 
decided  in  1878,  it  was  said :  "  This  decision 
of  Antoni  y.  Wright,  •  •  •  must  be  held 
to  be  the  settled  law  of  this  State."  The  same 
questions  were  decided  in  the  same  way  here  at 
uie  October  Term,  1880,  in  Bartman  y.  Cfreen- 
hne,  103  U.  8.,  672  [XXVI.,  271],  and  are  no 
longer  open  in  this  court.  Any  Act  of  the  State 
whfch  forbids  the  receipt  of  these  coupons  for 
taxes,  is  a  violation  of  the  ocmtract  and  void  as 
against  couponholders. 

At  the  time  the  Act  of  1871  was  passed,  and 
when  the  bonds  and  coupons  were  issued,  the 
Supreme  Oourt  of  App«tls  of  the  State  had 
junsdiction  to  grant  writs  of  mandamus  in  all 
cases  where  mandamut  would  lie,  according  to 
the  prindplee  of  the  common  law,  if  necessary 
to  prevent  a  failure  of  justice;  and  in  AtUoni  y. 
Wright,  ubi  tupra,  it  was  decided  that  the  writ 
of  mandamtu  was  the  proper  remedv  to  compel 
a  collector  to  accept  the  coupons  in  question 
when  offered  in  payment  of  taxes.  The  case  of 
Wise  y.  Sogers  presented  the  same  question,  and 
we  understand  it  to  have  been  the  settled  pract- 
ice of  that  court  to  entertain  suits  for  similar  re- 
lief. 

The  form  and  mode  of  proceeding  were  regu- 
lated by  statute  which  provided  (Coae,'Virgima, 
1878,  p.l0a8,  ch.lSl,  sec.  1),  that  when  the  return 
was  mode  to  a  writ  of  mandamue  it  should  state 
pldnly  and  concisely  the  matter  of  law  or  fact 
relied  on  in  opposition  to  the  complaint;  that  the 
complainant  might  thereupon  demur  to  the  re- 
turn, or  plead  thereto,  or  both,  and  that  the  de- 
f endiuit  mifht  reply,  take  issue  on,  or  demur  to 
the  pleas  of  the  complainant.  The  case  was  to 
be  tried  at  the  place  where  writs  of  error  to  the 
oourt  were  to  be  tried  (Code,  p.  1061),  and  after 
a  verdict  was  found,  or  judgm,ent  rendered  on 
demurrer  or  otherwise  for  the  person  suing  out 
the  writ,  he  coidd  recover  his  costs,  with  such 
damages  as  the  jiuy  might  assess,  and  have  forth- 
with a  peremptory  writ. 

On  the  14tli  of  January,  1882,  the  General 
Assembly  passed  another  Act  of  which  the  fol- 
lowing is  a  copy: 
"Chap.  7.    An  Aa  to  Prevent  Fraud*  upon  the 

GommomeealtA  and  the  Hotdereofher  Seeuri- 

tiei  in  the  CoUection  and  Diibunement  of 

Jieoenuei. 

Whereas,  bonds  purporting  to  be  the  bonds 
of  this  Commonwealth,  issued  by  authori^  of 
the  Act  of  March  thirtieth,  eighteen  hundrni 
and  seventy  .one,  entitled  An  Act  to  Provide  for 
the  Funding  and  Payment  of  the  Public  Debt, 
and  under  the  Act  of  March  twenty-eight, 
eighteen  hundred  and  seventy-nine,  entitled  an 
Act  to  provide  a  pUn  of  settlement  of  the  public 
debt,  are  in  existence  without  authority  of  law; 

And  whereas,  other  such  bonds  are  in  ex- 
istence which  are  spurious,  stolen  or  forged, 
which  bonds  bear  coupons  in  the  8imiUtu&  of 
genuine  coupons,  receivable  for  all  taxes,  debts, 
and  demands  due  the  Commonweidth ; 

And  whereas,  the  coupons  from  such  spuri- 
ous, st<den,  or  forged  bonds  are  received  in  pay- 
ment of  taxes,  debts  and  demands ; 

And  whereas,  gmuine  coupons  fmn  gen- 
uine bonds,  after  having  been  received  in  pay- 
ment of  taxes,  debts  and  demands,  are  fraud- 
ulently re-issued,  and  received  more  than  once 
in  toch.  payments ; 
470 


And  whereas,  such  frands  on  the  rights  of 
the  holders  of  the  aforesaid  bonds  impiair  the 
contract  made  by  the  Commmwealth  with 
tliem,  that  the  coupons  thereon  should  be  re- 
ceived in  payment  of  all  taxes,  debts  and  de- 
mands due  the  said  Commonwealth,  and  attbs 
same  time  defraud  her  out  of  her  revenues  ; 

Therefore,  for  the  purpose  of  protecting  the 
rights  of  said  bondholders  and  of  enforcing 
the  said  contract  between  them  and  the  Com- 
m<Hiwealth,  preventing  frauds  in  the  leremie 
of  the  same, 

1.  Be  it  enacted  bg  the  Oeneral  Amemblf  ^ 
Virginia,  That  whenever  any  taxpayer  or  ha 
agent  shall  tender  to  any  perg<»  whose  duty  it 
is  to  collect  or  receive  taxes,  debts  or  denuuads 
due  the  Commonwealth,  any  papers  or  instru- 
ments in  print,  writing  or  engraving,  ponoft- 
ing  to  be  coupons  detached  from  bonds  of  the 
Commonwealth  issued  under  the  Act  of  eighteen 
hundred  and  seventy-one,  entitled  an  Act  to 
fund  the  public  debt,  in  payment  of  any  such 
taxes,  debts  and  'demands,  the  person  to  whom 
such  papers  are  tendered  shall  receive  the  same, 
giving  the  l»rty  tendering  a  receipt  stating  that 
he  has  received  the  same  for  the  porpoae  <A 
identification  and  veriflcati(». 

2.  He  shall  at  the  same  time  lequlre  sodi 
taxpayer  to  pay  his  taxes  in  coin,  legal  tender 
notes,  or  nanonal  bank-bills,  and  upon  payment 
give  him  a  receipt  for  the  same.  In  case  of  re- 
fusal to  pay,  the  taxes  due  shall  be  collected  as 
all  other  delinquent  taxes  are  ccdiected. 

8.  He  shall  mark  each  paper  as  coupons  ao 
received,  with  the  initials  of  the  taxpayer  froai 
whom  received,  and  the  date  of  receipt,  and 
shall  ddiver  the  same,  securely  sealed  up,  to 
the  judge  of  the  county  court  A  the  county  or 
hustings  court  of  the  city  in  which  such  taxes, 
debts  or  demands  are  payable.  The  taxpayer 
shall  thereupon  be  at  lioerty  to  file  his  petition 
in  said  county  court  against  uie  Commonwealth; 
a  summons  to  answer  which  petition  shall  be 
served  on  the  Commonwealth  s  attorney,  who 
shall  appear  and  defend  the  same.  The  peti- 
tion shall  allege  that  he  has  tendered  certain 
coupons  in  payment  of  his  taxes,  debts  and  de- 
mands, and  pray  that  a  jury  be  impaneled  to 
trv  whether  they  are  genuine,  legal  Conpona, 
which  are  legally  receivable  for  taxes,  debia 
and  demands.  Upon  this  petition,  an  issue  sbaO 
be  made  in  behalf  of  the  Commonwealth  wfaioh 
shall  be  tried  by  a  jury,  and  either  party  rtkitO 
have  a  right  to  exceptions  on  the  trial  and  (A 
appeal  to  the  Circuit  Oourt  and  Court  o<  Ap- 
peals. If  it  be  finally  decided  in  favw  of  ue 
petitioner  that  the  coupons  tendered  by  hira  are 
genuine,  legal  coupons,  which  are  MsallT  re- 
ceivable for  taxes,  and  so  forth,  then  the  ^dg- 
ment  of  the  court  shall  be  certified  to  the  treas- 
urer, who,  upon  the  receipt  thereof,  shall  t« 
ceive  said  coupons  for  taxes  and  shall  refund 
the  money  before  then  paid  for  \i&&  taxes  by  Ite 
taxpayer  out  of  the  first  money  in  the  Treasury, 
in  prnerraice  to  all  other  claims. 

4.  Whenever  any  taxpayer  shall  ^sply  to 
any  court  in  this  Commonwealth  for  a  fMn 
damu*  to  compel  any  penon  autiiorizad  to  re 
cdve  or  collect  taxes,  debts  or  demands  due  the 
Commonwealth  to  receive  ooiQions  fior  taxes,  it 
shall  be  the  duty  of  such  peT8(Hi  to  make  retonni 
to  said  mandomv*,  that  he  is  ready  to  leoeive 
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aiid  oinpoDt  In  payment  of  such  taxes,  debts 
ud  i**™*"^  as  soon  as  they  have  been  legally 
Moettaisfld  to  be  genuine,  and  the  caapoaa 
wUdi  by  knr  are  actually  lecetrable.    Upon 
ndintuin,  the  oonrt  berote  whcsn  the  apidi- 
tttkmk  made  shall  require  the  petitioneTto 
jMjhk  taxes  to  the  tax  collector  of  his  county 
or  dtr,  or  to  the  treasurer  of  the  Common- 
wealth, and  upon  filing  the  receipt  for  such 
tuH  in  such  court  the  said  ccurt  shall  direct 
the  petitifMier  to  file  bis  coupons  in  such  court, 
whidiib^  then  forward  the  same  to  the  county 
court  of  the  county  or  hustings  court  of  the  citT 
wboe  such  taxes  are  paTable,  and  direct  such 
coot  to  frame  an  issue  between  the  petitioner 
ufUbaOS  and  the  Commonwealth  as  aef endant 
tt  to  whether  the  coupons  so  tendered  are  gen- 
niBe  conpooe,  I^ally  reoeiTable  for  taxes.    On 
tlie  tijal  of  the  cause,  the  attorney  for  the  Com- 
monwealth in  the  lower  courts,  and  the  Attor- 
ney-flneial  in  the  Supreme  Court  of  Appeals, 
•MlTappear  for  the  Commonwealth  and  leqnfae 
pnof  (H  the  gemdnenesB  and  legality  oi  the 
ooopooa  in  iasoe.    Either  party  shall  be  entitled 
to  aeqrtiona.  and  an  appeal  to  the  Circuit  Court 
ad  Supreme  Court  of  Appeals  on  the  trial  of 
tUa  iasae.    If  thededsion  be  finally  in  favor  of 
the  petitioner,  the  mandamiu  shall  issue  requir- 
ing the  oouponsto  be  reoeiTedforsaid  taxes,  and 
■> forth;  and  they  shall  be  so  received ;  and  on 
tke  eerttflcate  of  such  judgment  the  treasurer  of 
theOcxDmoiiwealth  shall  forthwith  refund  to  the 
taxpaver  the  amount  of  currency  or  money  be- 
fore thea  paid  by  him  out  of  the  first  monev  in 
tte  treasury,  in  preference  to  all  other  ckthns. 
k  TUs  Act  shall  be  in  force  from  its  pas- 


ithe  80th  of  March,  1888,  Andrew  Antoni, 
whoowedthe  statetaxes  to  the  amount  of  three 
doOHS  and  fifteen  cents,  tendered  the  treasurer 
«l  Oe  City  of  Richmond,  the  lawful  tax  col- 
ledv,  a  camoa  of  the  issue  of  1871,  for  three 
daOaa  and  fifteen  cents  lawful  money,  in  pay- 
neat  lUa  tendCT  was  refused,  and  Antoni, 
on  the  88th  of  March,  petitioned  the  Supreme 
Cotnt  of  Appeals  for  a  mantlamut  to  require 
its  aooentaaoe.  The  treasurer,  on  the  80th  of 
Ibidi,  for  a  return  to  an  order  to  show  cause, 
■id  lie  was  ready  to  receiye  the  coupon  as 
•ooo  as  it  bad  bosn  lesally  ascertained  to  be 
geminfc,  and  sodiasbylaw  wasactiiaUyreceiy- 
iife  To  this  return  a  demurrer  was  filed. 
C^  the  hearing  of  the  demurrer,  the  court 
ifaag  eqnaDy  divided  in  opiiiioa  on  the  ques- 
liais  invdyea,  "  in  pursuance  of  an  Act  of  As- 
aiUy  in  anch  case  made  and  provided,"  denied 
thtrat  Froma  judgment  to  that  effect,  this 
viit  of  cRor  was  broi^t. 

The  qneation  we  are  now  to  consider  is  not 
whether,  if  the  coupon  tendered  is  in  fact  gen- 
nbe  and  sm^  as  ought,  under  tiie  contract,  to 
be  wcelted,  and  the  tender  is  kept  good,  the 
tiasuKT  can  proceed  to  collect  the  tax  bv  dis- 
tndnt  or  aac]!  other  process  as  the  law  allows, 
without  making  hinuelf  personidly  responsible 
for  any  trespass  he  m^  commit,  but  whether 
the  Act  of  1888  violates  any  implied  obligation 
of  the  State  fat  le^jeet  to  the  remedies  that  may 
beeafloyed  for  the  enforcement  of  its  contract, 
if  thaeoOeetori«faaea  to  take  them. 

It  eamx*  be  denied  that,  as  a  general  rule, 
laws  andlcable  to  the  case  which  are  in  force 
•ttfae  time  and  place  of  making  a  contract  en- 
See  17  Ono. 


ter  into  and  fonn  part  of  the  contract  itself,  and 
"  that  this  embraces  alike  those  laws  which  af- 
fect its  validity,  construction,  discharge  and  en- 
forcement." Walkar  V.  WMtefiMd,  16  WalL, 
817  [88  U.  S.,  XXI.,  867] .  But  it  is  equally 
well  settled  that  changes  in  the  forms  of  action 
and  modes  of  proceedug  do  not  amount  to  an 
impairment  of  the  obligationg  of  a  contract,  if 
an  adequate  and  eflScacions  remedy  is  left.  Ttds 
limitation  upon  the  prohibitory  clause  of  the 
Constitution  in  respect  to  the  legislative  power 
of  the  States  over  the  obUration  of  contracts, 
was  suggested  by  GAirf  JutUee  Manhall  in 
Bturgei  v.  Orovminihield,  4  Wheat,  800,  807, 
and  has  been  uniformly  acted  on  since.  Jftutm 
V.  BaiU,  18  Wheat.,  878;  jBrrfn«m  y.  Kinne,  1 
How.,  816;  VonSarfinan  v.  Oi^  of  Quinej/,  4 
Wall.,  688  [71  U.  8.,  XVIII.,  410]:  DrehmoH 
V.  SUM  8  Id.,  608  [76 U.  8.,  XIX,  6101:  Ovtm 
v.aMW,16Id.,e88[88U.  8.,XXI.,816]ira£k- 
er\.  Wnitehead  [tupra\ ;  21»rrjf  v.  Anderson,  95 
U.  8.,  688  [XXrV.,866];  TimmMMV.  Bneed.M 
Id.,6«[XXiy.,  aiO]; LouMtmaY.Pa»bvrv,l(» 
Id.,801[XXVI. ,  Vm].  As  was  y«y  property 
said  by  Mr.  Juttiee  Swayne  in  Von  Boffman  y. 
City  (f  Quiney,  vbi  lupra,  "  It  is  competent  for 
the  States  to  change  the  form  of  the  remedy,  or  to 
modify  it  otherwise,  as  they  may  see  fit,  provided 
no  substantial  ri^ht  secured  by  the  contract  is 
thereby  impairea.  Ko  attempt  has  been  made 
to  fix  aefinitely  the  line  between  alterations  of 
the  remedy,  which  are  to  be  deemed  legitimate, 
and  those  which,  imder  the  form  of  modifying 
the  remedy,  impair  substantial  rights.  Every 
case  must  he  determined  upon  its  own  circum- 
stances. Whenever  the  result  last  mentioned 
is  produced,  the  Act  is  within  the  prohibiti«m 
of  the  Consdtuti<m  and,  to  that  extent,  void." 
In  all  such  cases  the  question  becomes,  there- 
fore, one  of  reasonableness,  and  of  that  the 
Legislature  is  primarily  the  judge.  Jaekton  v. 
LampMre,  8  Fet.,  890;  Terry  v.  Anderean,  ubi 
tupra.  We  ought  never  to  overrule  the  decision 
of  the  Legislative  Department  of  the  Govern- 
ment, onkss  a  palpable  error  has  been  commit- 
ted. Ifastate  of  factsoouldexistthatwould  just- 
ify the  change  in  a  remedy  which  has  been  made, 
we  must  presume  it  did  exist,  and  that  the  law 
was  passed  on  that  account.  Mimn  v.  Ittinoit, 
04  U.  8.,  188  [XXIV.,  861.  We  have  nothing 
to  do  with  the  motives  of  the  Legislature,  if  what 
they  do  is  within  the  scope  of  their  powers  under 
the  C<mstitution. 

The  right  of  the  coupon  holder  is  to  have  his 
coupon  received  for  taxes  when  offered.  The 
question  here  is  not  as  to  that  right,  but  as  to 
uie  remedy  the  holder  has  for  its  enforcement 
when  denied.  At  the  time  the  coupon  was  is- 
sued, there  was  a  remedy  by  mandamv*  from 
the  Supreme  Court  of  Appeals  to  compel  the  tax 
cdlector  to  take  the  coupon  and  cancel  the  tax. 
This  implied  a  suit,  with  process,  pleadings,  ia- 
sues,  trial  and  judgment.  Ko  restrictions  were 
placed  on  the  defenses  the  collector  could  make. 
He  might  ndse  such  issues  as  he  chose.  With- 
out the  aid  of  some  restraining  power,  the  mere 
pendency  of  the  suit  would  not  prevent  the  col- 
lector from  proceeding  according  to  law  with 
the  collection  of  the  tax.  He  mi^t,  if  he  went 
on,  subject  himself  to  liability  for  damages,  if 
the  tender  was  one  he  ought  to  have  accepted  ; 
but  there  was  nothing  to  prevent  his  going  on 
if  he  chose  to  take  this  mk.. 
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Underthislaw.the  trial  must  be  had  in  the  Su- 
preme Court  of  Appealsandatthe  timeand  place 
where  that  court  was  to  be  held  for  other  purpos- 
es. There  was  nothing  in  the  law  to  give  these 
cases  preference  over  others  for  trial.  So  far  as 
we  are  informed,  they  stood  as  other  cases  before 
the  court,  and  subject  to  such  orders  as  should 
seem  to  be  reasonable.  The  tax  collector  could 
not  be  compelled  to  accept  the  coupon  and  dis- 
charge the  tax  untU  final  judgment.  If  the  final 
judgment  was  in  favor  of  the  holder,  he  recov- 
ered his  costs  and  such  damages  as  the  jury 
mitdit  give  him. 

Under  section  4  of  the  Act  of  1883,  when  a 
mandamu*  is  asked  for,  the  collector  is  required 
by  law  to  return-  to  the  alternative  writ  or  rule 
'  'That  he  is  ready  to  receive  said  coupons  in  pay- 
m«it  of  such  taxes,  *  *  *  as  soon  as  they 
have  been  legally  ascertained  to  be  genuine,  and 
the  coupons  which  by  law  are  actually  receiv- 
able." Upon  such  return  the  court  must  require 
the  petitioner  to  pay  his  taxes,  which  being  done, 
the  coupons  are  taken  and  forwarded  to  the 
county  court  of  the  county  or  the  hustings  court 
c4  the  dty  where  the  taxes  are  payable,  with 
directions  to  that  court  to  frame  an  issue  be- 
tween the  iietitioner  as  plaintiff  and  the  Com- 
monwealth  as  defendant,  as  to  whether  the 
coupons  so  tendered  are  gentiine  coupons  le- 
gally receivable  for  taxes.  Upon  this  issue 
proof  of  the  genuineness  and  legality  of  the 
coupons  must  De  made.  Either  party  may  take 
exceMions  and  carry  the  case,  on  appeal,  to 
the  Circuit  Court  and  SuiHeme  Court  of  At>- 
peals.  If  the  decision  is  in  favor  of  the  peti- 
tioner, a  mandamui  is  to  issue  and  the  money 
he  paid  retiuned  to  him  out  of  the  flrst'money 
In  die  treasury,  in  preference  to  all  other  claims. 

The  following  dianges  are  thus  made  in  the 
old  remedy :  1.  The  taxes  actually  due  must 
be  paid  in  money  before  the  court  can  proceed, 
after  the  collector  haa  signified  in  the  proper  way 
his  wilUngness  to  receive  the  coupons,  if  they 
are  genuine  and  in  law  receivable :  2.  The  cou- 

ris  must  be  filed  in  the  Court  of  Appeals;  and. 
They  must  be  sent  to  the  local  court  to  have 
the  fact  of  their  genuineness  and  receivabiUt^ 
determined,  subject  to  an  appeal  to  the  Circuit 
Court  and  the  Supreme  Court  of  Appeals.  As 
Uw  suit  is  f <v  a  mandamu*,  aU  the  pravisions  of 
the  general  law  regulating  the  practice  not  in- 
oooMstent  with  the  new  law  remain;  and  if  the 
petitioner  succeeds  in  getting  his  peremptory 
writ,  he  will  recover  his  costs.  No  issues  are 
required  that  it  would  not  have  been  in  the 
power  of  the  collector  to  raise  before  the  change 
was  made,  and  there  is  no  additional  burden  of 
proof  imposed  to  meet  the  issues ;  so  that  the 
ahnple  question  Is,  whether  the  requ^nment  of 
the  advance  of  the  taxes,  and  the  change  of  the 
place  and  manner  of  trial,  impair  the  obligation 
of  the  contract  on  the  put  of  the  State  to  fur- 
nish an  adequate  and  emadous  remedy  to  com- 
pel a  tax  collector  to  receive  the  coupons  in  pay- 
ment of  taxes,  in  case  he  will  not  do  it  without 
compulsion. 
1.  As  to  the  payment  of  the  taxes  in  advance: 
In  this  connecnon  it  must  be  borne  in  mind 
that  the  l^ialation,  the  validity  of  which  is  in- 
virived,  rewtes  alone  to  the  collection  of  taxes 
levied  under  the  authority  of  the  State  for  the 
purposes  of  revenue.  Promptness  in  the  pay- 
ment of  taxes  by  the  citizen  is  as  important  as 
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promptness  by  the  Stete  i»  the  dischatge  of  its 
own  obligations.  In  fact,  ordinaiily  tite  last 
cannot  be  done  without  the  first.  Hence,  under 
the  revenue  system  of  the  United  States,  the  col- 
lection of  the  revenue  in  the  manner  prescribed 
by  law  cannot  be  restrained  by  judicial  proceed- 
ings. The  only  remedy  for  an  illegal  exactjon 
is  payment  under  protest  and  suit  to  recover 
back  the  money  pud.  The  reason  is,  that  as  it 
is  necessary  the  government  should  be  able  to 
calculate  vrlth  certainty  on  its  revenues,  it  ia  bet- 
ter that  the  individual  should  be  required  to  pay 
what  is  demanded  under  the  forma  of  law,  aaa 
sue  to  recover  back  what  he  pays,  than  that  the 
^vemment  should  be  embairassed  in  its  opera- 
tions by  a  stay  of  collection. 

It  is  to  be  noticed,  also,  that  the  law  which 
authorized  the  issue  of  the  bonds  and  coapons 
did  not  in  express  terms  provide  that  the  coupcxi- 
holder  should  have  the  remedy  of  frumdamu$ 
to  compel  the  tax  collector  to  take  hisoouponB. 
His  claim  to  relief  in  that  way  rests  alone  <»  the 
fact,  that  when  Sis  coupon  was  issued  tnond*- 
miMwas  an  existing  form  of  action  in  the  State, 
which  the  courts  have  decided  was  i^q^dicaUe  to 
such  a  case.  What  the  Legislature  baa  doneis 
only  to  say,  that  before  this  remedy  can  be  re- 
sorted to,  the  amount  due  for  taxes  shall  be  de- 
posited in  the  treasury.  That  being  dcme,  the 
suit  may  go  on.  If  in  the  suit  it  shall  be  de- 
termined that  the  coupons  tendered  are  genuine 
and  in  law  receivable,  the  collector  wiu  be  re- 
quired to  accept  them,  and  the  uuxusv  win  be 
restored.  If,  however,  the  judgment  is  i«aiiiat 
the  coupon-holder,  the  taxes  wul  be  paidT  and 
the  State  will  have  suffered  no  inconvenience 
for  want  of  its  just  revenues.  Looking  at  the 
case,  therefore,  as  one  affecting  the  cmlectioa 
of  the  public  revenue,  we  cannot  see  that  die 
requirement  of  the  advance  of  the  taxes  as  a  oon- 
dition  to  the  employment  of  the  remedy  is  such 
an  impairment  oif  the  contract  as  makes  the  re- 
quirement invalid. 

8.  As  to  the  change  in  the  place  and  mode  «f 
trial: 

We  cannot  think  this,  of  itself,  invaUdates  the 
law.  Sofarasthechangeofiilaoeisooooenied. 
it  simply  takes  from  the  Supreme  Court  of  A|>- 
peals  jurisdiction  for  the  tnal  of  the  queatioBB 
of  fact,  and  confers  precisely  the  same  juriadio- 
tion  upon  another  court,  with  ample  provirion 
for  appeal,  so  that  in  the  end  the  authority  of 
the  Court  of  Appeals  may  be  invoked  on  aD 
matters  of  law.  The  courts  on  which  the  new 
jurisdiction  is  conferred  are  required  by  law  to 
hold  frequent  terms,  and  the  trial  is  to  be  had 
in  the  county  where  the  taxes  are  to  be  psidL  It 
is  difiScult  to  see  how  this  impairs,  ia  anyBiaa- 
ner,  either  the  adequacy  or  the  efficiency  «f  tiie 
original  remedy. 

Then,  as  to  the  maimer  of  the  trial:  The  da- 
posit  of  the  coupons  with  the  Court  <rf  Appgak, 
If  the  suit  is  to  go  <m,  cannot  beoonaMend  un- 
reasonable. If  the  trial  had  been  oondneted 
under  the  old  law,  the  ooupmiB  would  have  to 
be  at  some  time  surrendered,  and  tiie  uioUaa 
stage  of  the  case  in  which  this  is  to  be  done  in 
by  no  means  important,  so  far  as  fhe  |iiiisit 
question  is  concerned.  Neither  does  the  ptmt- 
tive  requirement  of  an  issue  as  to  the  gennlns- 
nesB  and  receivability  of  the  conpoBB,  and  « 
trial  by  juiy,  affect  the  vaUdity  of  ttie  hem. 
"eold" 


Under  the  old  law,  this  same  issue  mi^t  '. 

^       u>7  u.  a. 
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liccn  niied,  and  the  same  trial  by  jury  reqaired. 
Itcotsinlyisiiotanimpainnent  of  anoldiem- 
edj  to  make  that  imperatiye  which  before  was 
dJKtelioBsiy. 

Witboat  potsniiiff  the  subject  further,  we 
atf  tliit,  in  our  opinioii,  the  4th  section  of  the 
Act  of  1883  does  not  impair  the  obligation  of 
ur  oontrect  which  the  State  lias  made  wittt  the 
hMdm  of  its  interest  coupons. 

After  this  suit  was  b^nn,  but  before  it  was 
tried,  the  Oeneial  Assembly  of  Virginia  amend- 
ed tbe  section  of  the  Code  conferring  jnrlsdlc- 
boB  on  the  Supreme  <2ourt  of  Appeals  In  suits  for 
maniamu*,  so  that  it  now  reaos  as  follows : 

"Clu^  19.  An  Act  to  Amend  and  Bt-«naet 
SeeStH  fimr,  Chapter  one  hundred  andjfftjf-nx, 
cf  A*  Chit  ef  eighteen  hundred  and  tffoemty- 
tifw,  i%  BtttMm  to  Mandamus,  Prohibition.ete. 
1.  BtU  enacted  bg  the  Oeneral  Atmnblg  ef 
KrtMa,  That  chapter  one  hundred  and  flf  ty- 
ix,  section  fom^  of  the  Code  of  Virginia,  of 
eubteen  hundred  and  seventy-three,  be  amend- 
edand  re-enacted,  so  as  to  read  as  follows : 

See.  4.    The  said  Supreme  Court,  besides 
ttfii^  Jurisdiction  of  aU  such  matters  as  are 
sow  pewtinir  theiein,  shall  have  lurisdictitmto 
tans  writs  of  mandamue  and  prcmibition  todie 
dneoit  and  oorporstion  courts,  and  to  the  hust- 
innooart  and  the  chancery  court  of  the  City 
ofwrhmonrl,  and  in  all  other  cases  in  which  ft 
nay  be  necemiaiy  to  prevent  a  UUvae  of  justice, 
in  which  a  iMuuUtmut  may  issue  according  to 
tbe  princMes  of  the  common  law,  provided  that 
00  mritalmandamtu,  prohiUtion,  or  any  other 
namaiy  process  whatever,  shall  issue  in  any 
csR  of  the  odUection'or  attempt  to  collect  rev- 
WK,  or  oompel  tlie  ccdiecting  officen  to  receive 
*>vthing  in  payment  of  taxes  other  than  as  pro- 
vided in  (diapter  forty-one.  Acts  of  Assembly, 
Weved  Januaiy  twenty-sbc,  eighteen  hundred 
un  ds^tr-two,  or  in  any  case  arising  out  of 
tbe  ooUecuMi  of  revenue  in  which  the  applicant 
for  the  writ  of  process  has  any  oiher  remedy 
sdeqaate  for  the  raotection  and  enforcement  of 
Ub  mdtvidnal  right,  claim  and  demand,  if  just. 
The  practice  and  proceedings  upon  such 
vnti  (ImU  be  governed  and  regulated,  in  all 
OMM,  by  the  principles  and  pnKitioe  now  pre- 
nJHng  in  reqpect  to  writs  of  mtwufomtM  and  pio- 
UlAioa  respectively, 
a,  TUBActsIiallbeinfoTcefromitspassage." 
TUs,  it  is  claimed,  repealed  section  4  of  the 
Ad  «( Jannary,  1883,  and  took  away  entirely  the 
nnedy  by  mandamtit.    Without  oeddlng  that 
fMtieafWeproceed  to  consider  the  remedy  pro- 
vided fai  sections  1,  3  and  8,  of  the  Act  of  1883, 
wUch,  it  is  comceded.  will  remain  in  force  even 
^>eelion4  ia  repealed.  These  sections  provide, 
fa  wihstaiice,  that  if  counons  are  tendered  in 
Vyaeat  at  taxes,  the  collector  shall  take  and 
tmift  for  tbem  for  the  purposes  of  identifl- 
tstiaaand  veriflcation.    He  shall  then  require 
psynent  of  the  taxes  in  money,  and  after 
■sikinK  tbe  coupons  with  the  initials  of  Uie 
saaie  «  the  owner,  deliver  them  to  the  judge 
"t  the  coanty  court  of  the  coimty  or  hustiiugs 
owit  cf  tbe  city  where  the  taxes  are  pavabte. 
The  tnqiayBr  may  then  file  his  petition  in  the 
cooa^  or  hustings  court  against  the  Common- 
"zabn  to  bawe  a  jmy  impaneled  to  try  whether 
Aeooopuua  "  aie  genuine,  legal  coupons,  which 
■•  Iqpdly  receivable  for  taxes,  debts  and  de- 
■aods."    Tlie  Commonwealth  may  be  brought 
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into  ooort  by  service  of  a  summons  on  the  Com- 
monwealth's attorney.  Upon  this  petition,  an 
issue  and  trial  by  jury  is  to  be  had,  with  am]de 
privileges  to  all  parties  of  exception  and  appml. 
If  the  suit  is  finally  decided  in  favor  of  the  tax- 
payer, he  is  to  have  the  amount  paid  by  him  for 
the  taxes  refunded  oat  of  the  first  money  hi  the 
Treasury,  in  preference  to  all  other  damis. 

It  is  somewhat  dif9cult  to  see  any  substantial 
difference  between  the  remedy  jdven  by  these 
sections  and  that  by  section  4.  There  tiie  form 
of  the  suit  is  mandamus  began  while  the  cou- 
pons are  in  the  hands  of  the  taxpayer.  After 
the  snit  has  been  begun,  the  court  requires  a 
delivery  of  the  coupons  into  its  own  possession, 
and  the  paymentof  the  amount  of  tbe  taxes  into 
tbe  Treasury.  This  being  done,  the  court  sends 
the  coupons  to  the  appropriate  tribunal  for  ad- 
Indication,  and  the  proceedings  thereafter  are 
in  all  material  respects  like  those  inovided  for 
in  the  other  sections.  The  judgment  is  also  the 
same,  except  as  to  the  merest  matters  of  form. 
In  both  proceedings  the  object  is  to  require  tbe 
collector  to  accept  the  co«ipons  as  payment  of 
the  tax,  and  deliver  back  the  money  that  has 
been  deposited  for  the  same  purpoee  mease  the 
coupons  are  not  in  law  receiviuble  The  peti- 
tion for  mandamui,  filed  in  the  Court  of  Ap- 
peals, under  section  4,  is  the  exact  equivalent  of 
tbe  petition  to  be  filed  in  the  other  courts  under 
sections  1,3  and  8,  to  have  the  genuineness  and 
reoeivabili^  of  the  coupons  determined,  and  in 
both,  the  real  matter  submitted  for  detemdnation 
i8,whether  the  taxpayer  is  entitiedto  have  back 
the  money  he  has  deposited  to  pay  Us  taxes  in 
case  his  coupons  ou^t  to  have  been  received. 

JfandtimfM,  in  this  class  of  cases,  is  in  the  nat- 
ure of  a  suit  to  obtain  a  specific  performance 
of  a  contract.  But  in  the  present  case,  the  per- 
formance sought  is  toe  payment  of  mon^,  and 
the  remedy  substituted  is  equivalent  toasoit  at 
law  for  its  reoovenr,  with  ample  provision  for 
the  satisfaction  of  any  judgment  that  may  be 
obtained;  for  it  is  made  the  ministerial  du^  of 
the  treasurer  to  pay  the  amount  of  the  recoveiy 
out  of  the  first  money  in  the  Treasmy,  and  in 
preference  to  all  other  claims,  as  soon  as  the 
judgment  is  properly  certified.  The  language 
of  the  Act  is,  "  shall  refund  the  money  before 
then  paid  for  his  taxes  by  the  taxpayer,  out  of 
the  first  money  in  the  Treasury,  in  preference  to 
all  other  claims. "  Clearly  tms  is  an  appropria- 
tion by  law  of  money  in  the  Tieasuir,  within  tiie 
meaning  of  art.  X.,  sec.  10,  of  the  Constitution 
of  Virgmia,  and  the  treasurer  would  be  author- 
ized to  make  the  payment  without  further  leg- 
islative action.  It  will  be  time  enough  to  oon- 
sidei  the  effect  of  arepeal  of  this  branch  of  tbe 
remedy  when  that  shall  be  attempted. 

The  primary  obligation  of  the  State  is  for  the 
payment  of  the  coupons.  All  else  is  simply  as 
a  means  to  that  end.  It  matters  not  whether 
the  coupons  have  been  refused  for  the  taxes,  if 
full  payment  of  the  amount  thqr  call  for  is  act- 
ually made  in  money.  A  remedy,  therefore, 
which  is  ample  for  the  enforcement  of  the  pay- 
ment of  the  monqr.  Is  ample  for  all  tbe  purpos- 
es of  the  contract  That,  we  think,  is  given  by 
the  Act  of  1883  in  both  forms  of  proceeding. 

Some  objection  is  made  to  the  1st,  2d,  and 
8d  sections,  because  there  is  no  provision  for 
the  recovery  of  costs.  Without  determininc 
whether,  in  point  of  fact,  costs  can  be  recovered. 

Digitized  by  CjOOQIC 


•NMld 


Sdpbbmb  Coitbv  or  tsb  UmnsD  Statm. 


Oct.  Tom; 


it  is  sufficient  to  say  that  costs,  00  nomine, 
were  not  lecoyeraUe  at  common  law,  and  an 
tuually  regulated  by  statute.  Certainly  it  would 
not  be  dauned  that  the  change  of  aa  «dinaiy 
statute,  wUch  prorided  a  remedy  for  the  en- 
forcement of  contracts,  so  as  to  prerent  the  le- 
coreiy  of  ooats  when  they  had  been  given  be- 
fore, would  ItaiDair  the  obligation  of  contacts 
between  indiviauals  thi^  were  affected  by  what 
was  done,  and  we  see  no  reason  why  one  role, 
in  this  particular,  should  be  applied  to  individ- 
uals and  another  to  the  State. 

In  conclusion,  we  repeat  that  the  question 
presented  by  this  recora  is  not  whether  the  tax 
collector  is  bound  in  law  to  recdve  the  coupon, 
notwithstanding  the  legislation  which,  on  its 
face,  prohibita  him  from  doing  so,  nor  whether, 
if  he  refuses  to  take  the  coupon  and  proceeds 
with  the  collection  of  the  tax  by  force,  he  can 
be  made  personally  reKwnsible  in  damages  for 
what  he  does,  but  whether  the  obligation  of  the 
contract  has  been  impaired  by  the  changes 
which  have  been  made  in  the  remedies  for  its 
enforcement  in  case  he  refuses  to  accept  the  ooo- 
pons.  We  decide  only  the  question  which  is 
actually  before  us.  It  is  no  doubt  true  that  the 
commercial  value  of  the  bonds  and  coupons  has 
been  Impaired  by  the  hostile  legislation  of  the 
State ;  but  this  Impairment,  in  our  opinion, 
comes  not  from  tiM  change  of  the  temedks,  but 
from  the  refusal  to  accept  the  coupona  without 
suit  What  we  are  called  upon  to  consider  in 
this  case  is  not  the  refusal  to  take  the  coupons, 
but  the  remedy  after  refusaL 

We  might  navesatisfledounelvesby  a  refer- 
ence to  the  case  of  7i»M<«te«y.  Sneed.vbitupra, 
where  the  same  general  question  was  before  ns ; 
bnt  aa  we  were  asked  to  reconsider  that  case,  we 
have  done  so  with  the  same  result,  and,  as  we 
think,  without  in  any  manner  departine  from 
the  long  line  of  cases  in  which  the  princqile  in- 
volved has  been  recognized  and  applied. 

Inasmuch  as  we  are  satisfied  that  a  remedy  is 
given  by  the  Act  of  1883,  substantially  eqniva- 
tent  to  that  in  force  when  the  coupons  were  is- 
sued, we  have  not  deemed  it  necessary  to  con- 
rider  what  would  be  the  effect  of  a  statute  tak- 
ingaway  all  remedies. 

Thejvdgnunt  it  c^kmed. 

James  U.  Mo&eaaey,  derk.  Sup.  Court,  U.  B. 

Mr.  Juttiee  M»itlMws  said: 

I  concur  in  the  judgment  of  the  court,  but 
prefer  to  rest  the  decinon  upon  a  ground  differ- 
ent from  that  on  which  it  is  placed  in  its  oirin- 
ioa. 

I  agree  that  the  State  of  Virginia,  by  the  Act 
of  1871,  entered  into  a  valid  contract  with  the 
holders  of  its  bonds  to  receive  their  coupons  in 
payment  of  taxes ;  and  that  any  subsequent 
statute  which  denies  this  right  is  a  breach  of  its 
contract  and  a  violation  of  the  Constitnticm  of 
the  United  States. 

But  for  a  breach  of  its  contract  by  a  State  no 
remedy  is  provided  by  the  Constitution  of  the 
United  States  against  the  State  itsdf ;  and  a 
suit  to  compel  the  officers  of  a  State  to  do  the 
acts  which  consdtate  a  performance  of  its  con- 
tract by  the  State  is  a  suit  against  the  State  itself  . 

If  the  State  fumidies  a  remedy  by  process 
against  itself  or  its  officers,  that  pnxiess  may  be 
pursued  because  it  has  consented  to  submit  it- 
self to  that  extent  to  the  Jurisdiction  of  the  courts ; 


but  if  it  chooses  to  wldidraw  its  consent  far  a 
repeal  of  aU  remedies,  it  is  restorad  to  tbm  tm- 
mnnity  from  rait,  which  betongs  to  it  aa  a  po- 
litical community,  responsible  m  ttat  parliai- 
lar  to  no  raperior. 

I  adopt  as  decisive  of  the  present  case  tiie  lan- 
guage 01  the  Ohitf  Juttiee,  in  exprassii^  the 
<»iuon  of  the  court  in  the  cases  of  tiie  Slak 
m  Louitiama  v.  JwmA,  and  BUiM  ▼.  Wittr, 
\anie,  448]  :  "  When  a  State  submits  itself, 
witiiont  reservation,  to  the  jurisdiction  a<  a 
court  in  a  particular  case,  thM  jurisdiction  may 
be  used  to  give  full  effect  to  what  the  State  has, 
by  its  act  <n  submission,  allowed  to  be  done : 
and  if  the  law  permits  coercion  of  the  pidiUc 
officers  to  enforce  any  judgment  that  may  he 
rendered,  then  such  ooeraon  may  be  emptied 
for  that  purpose.  Bat  this  is  very  far  from  au- 
thorizing the  courts,  when  a  State  cannot  be 
sued,  to  set  up  its  tniisdiction  over  the  officers 
in  charge  of  the  pobUc  monqrs,  so  as  to  oontral 
them  as  against  tbe  politioal  power  in  their  ad- 
ministration of  tbe  nnanoea  of  the  State." 

I  do  not,  therefcHe,  consider  it  neoeaaaiy  to 
oater  anon  the  inquiry,  whether  the  remedy 
provided  bythe  State  of  Yliginia,  by  the  Aatm 
1888,  is  effective  and  substantial  compared  with 
that  which  existed  in  1871,  when  the  bondB 
were  issued.  It  is  raffident  to  say  that  it  ia  the 
one  which  the  State  has  chosen  to  give,  and  the 
only  one,  thexetan,  which  the  courts  of  the 
United  States  are  authorlEed  to  administer. 

Mr.  JwHiee  Bradley,  Mr.  JutUe*  Woodsy 
and  Mr.  Juttiee  Gray  concurred  in  the  judg- 
ment upon  both  grounds:  Uiat  stated  in  the 
(wrfnion  of  the  court  as  ddivoed  by  the  Ohirf 
Jvitiee,  and  that  stated  in  the  <q>inion  of  Mr. 
JvtHee  Matthews. 

nrueoopr.    Test: 

James  H.  HoEenae]r,  CSerk,  Sup.  Oourt,  IT.  S. 

Mr.  Juttiee  Field,  dissenting: 

I  am  not  able  to  agree  with  the  majority  of 
the  conrt  in  the  lodgment  in  this  oaae,  nor  in  the 
reasoning  on  which  it  is  founded.  The  legiala- 
tion  of  Virginia,  which  is  sustained,  sppaaia 
to  me  to  be  m  flagrant  violation  of  the  oontiact 
witii  her  creditors  under  the  Act  of  March  W, 
1871,  commonly  known  as  the  Fimding  Act  ; 
and  the  doctrines  advanced  by  the  eowt,  tha«<^ 
not  so  intended,  do,  in  &ct,  liomse  any  disM- 
gard  of  her  obligations  which  the  ill-advised 
policy  of  her  legidatora  may  snggeat. 

The  plaintiff  in  error,  the  petitioner  in  tte 
oourt  bMow,  is  a  citizen  of  Viiginia  awl  a  >esi- 
dont  of  the  City  otC  Riohmond.  He  owns  prop- 
er^ there,  and  on  the  SOth  of  March,  1888,  was 
indebted  to  the  State  for  taxes  to  the  amoontoif 
$8.16.  At  that  time  he  was  also  the  lawfial 
holder  of  an  overdue  interest  oounoo  for  I^OO, 
which  had  been  cut  f  rmn  a  bona  of  tbe  State, 
issued  under  the  provisions  of  the  Funding  AeL. 
This  coapcHi  is  in  the  following  words: 

"  The  Commonwealth  of  Yfaxinia  will  jwy 
the  bearer  three  doUaia,  interest  doe  first  jisaa- 
uary,  1888,  on  bond  0,^)8. 

Geoi^^e, 
Treamutr  ef  the  OmnmoMtealA  tf  nrginSn  . 

CoapoD  No.  81." 

And  on  its  face  it  thus  declares: 

"  Receivable  at  and  after  matoil^  for  all 
taxes,  debts  and  demands  due  tbe  State." 

The  receivahility  of  audi  coupons  for  st«be 

^  107  V.  H. 
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UsH,  debts  and  demands  was,  as  will  here- 
ifler  be  abown,  the  priocipsl  ctmaidention  for 
Uwianoider  (A  former  bonds  of  the  State  and 
tlie  acceptance  of  a  leas  number  in  their  place. 
Tbe  pkitimier,  in  payment  of  his  taxes,  tend- 
end  tiM  conpoD  he  held  and  fifteen  cents  in 
ooge^to  the  Treasurer  of  Richmond,  who  was 
dMrged  by  law  with  the  doty  of  collecting  taxes 
doe  to  the  State  in  that  dty,  but  he  refused  to 
nodra  tham.     Application  was  then  made  to 
the  Supreme  Court  of  Appeals  to  compel  their 
raoeipt.   The  treasurer  set  up  in  his  answer  that 
k»  WIS  ready  to  lecetre  the  coupon  in  pajrment 
of  tbe  taxes  as  soon  as  it  was  ascertained  to  be 
geaaineand  logalfy  teoetvable.     This  answer 
iTM  fomided  upon  the  movisions  of  the  Act  of 
Jnmaiy  14, 1^,  entitled  "  An  Act  to  Punish 
Frnds  npoa  the   Commonwealth  and  the 
Holden  of  Her  Securities  in  the  Cdlecticm  and 
DWmiiement  of  Revenues."  Upon  the  validity 
cf  its  provisioDS,  the  Judges  of  the  Court  of 
Appeafc  equally  divided,  and  the  application 
biwd.     1^  DfeamUe  of  the  Act  recites  that 
bonds  poiporUng  to  be  those  of  the  Common- 
wealth, issued  under  the  Act  of  March  80, 1871, 
iie  in  existenoe  without  authority  of  law ;  that 
other  bonds  are  in  existence,  whi<m  are  spurious, 
•loisn  or  focged,  beiuing  coupons  in  the  simiU- 
tnde  of  tttose  which  are  gentune  and  receiTable 
for  taxes,  debts  and  demimds  of  the  State ;  that 
coopoas  fr<nn  such  spurious,  stolen  and  forged 
bonds  an  received  in  payment  of  such  taxes, 
debt!  and  demands ;  tnat  coupons  from  gen- 
ihe  bonds,  after  having  been  thus  received, 
IR  fraqnenUy  re-issued  and  received  more  than 
once  in  such  payment;  and  that  such  frauds  on 
tbe  rights  o^  the  holders  of  the  bonds  impair  the 
eontcaet  made  1^  the  Commonwealui  with 
them  and,  therefore,  for  the  allied  purpose  of 
protecting  the  rights  of  the  bondholdeis,  and  of 
enforcing  the  contract  between  them  and  the 
State,  tbe  Act  declares  that  whenever  any  tax- 
psywor  his  agent  shall  tender  to  a  collector  any 
F^Mn  or  instniments  in  t»int  ptuporting  to  be 
oeimons  detached  from  bonds  of  the  Common- 
wealth, tsBoed  under  tbe  Act  of  1871,  to  fund 
the  pobHc  debt,  the  collector  shall  receive  the 
Mae,  and  give  the  party  tendering  a  receipt, 
etating  that  ne  has  received  them  for  the  pur- 
POM  of  identiflcatica  and  verification  ;  that  he 
AaU,  at  tbe  same  time,  require  such  taxpayer 
to  ^y  his  taxes  in  coin,  legal  tender  notes,  or 
nttiooal  bank  bills,  and  tf  payment  be  refused, 
ibe  taxes  sh^  be  collected  as  other  delinquent 
tn«s;  tiisft  the  collector  shall  mark  each  cou- 
pon thna  received  with  the  initials  of  the  tax- 
pqw,  and  deliver  them  sealed  uptoUie  judge 
«f  the  ooanty  cooit  of  the  county  or  hustings 
eont  at  ib»  city,  in  which  the  ta-tes  are  pay- 
stda.    It  then  proyldes  that  the  taxpayer  shall 
be  at  Uberty  to  flla  Us  petition  in  wid  county 
oooit  against  the  Commonwealth ;  that  a  sum- 
■cos  to  answer  the  Hme  shall  be  served  on  the 
ODoaoiiweattta's  attorney,  who  is  to  appear  and 
Mead  the  wme;  that,  in  his  petition,  the  tax- 
payer must  allege  that  he  has  tendered  the  oou- 
pooa  in  payment  of  his  taxes,  and  pray  that  a 
^ny  be  impanried  "  to  try  whether  they  are 
gemnne  legal  coupons,  which  are  l^pl^  le- 
oeivaUe  for  taxes,  debts  and  demands.      Upon 
ttispetftlcm  an  ivue  is  to  be  made  on  behalf  of 
the  Coounonwealth,  which  is  to  be  tried  by  a 
joy,  and  either  party  is  to  have  a  tight  to  ex- 
See  17  Otto. 


oeptions  on  the  trial  and  to  an  a{9)eal  to  the  cir- 
cuit court  and  ultimately  to  the  Court  of  Ap- 
peals. If  it  be  finally  decided  in  favor  of  the 
petittoner  that  the  coupons  are  "  genuine  l^^al 
coupons,  receivable  for  taxes,  and  so  foru," 
then  the  judgment  of  the  court  is  to  be  certi- 
fied to  the  'ncasurer  of  the  Commonwealth, 
who,  upon  receipt  thereof,  shall  receive  the 
ooupcms  for  taxes  and  leftmd  to  the  taxpayer 
the  amount  before  paid  by  him  out  of  tbe  first 
money  in  the  treasury,  in  preference  to  other 
claims. 

The  Act  also  provides  that  whenever  any  tax- 
payer applies  to  a  court  for  a  nuMM^omu*  to  com- 
pel a  collector  of  taxes  to  receive  coupons  for 
them,  it  shall  be  the  duty  of  the  collector  to  re- 
turn that  he  is  ready  to  receive,  in  payment  of 
the  taxes,  the  CMipons  as  soon  as  they  ^ve  been 
legally  ascertainel  to  be  genuine,  and  by  law 
a(Suauy  receivable;  and  tlwt,  upon  such  return 
being  made,  the  court  riutll  require  tbe  petition- 
er to  pay  his  taxes  to  tbe  collector  of  the  city  or 
coun^,  or  to  the  Treasurer  of  the  Common- 
wealth; and  upon  filing  the  receipt  for  the  same, 
that  the  court  shall  direct  the  petitioner  to  file 
his  coupons  in  court,  which  shall  then  forward 
the  same  to  the  county  court  of  the  county  or 
hustings  court  of  the  city,  where  the  taxes  are 
payable,  and  direct  that  court  to  frame  an  issoe 
between  the  petitioner  and  the  Commonwealth 
as  to  whether  the  ooupons  thus  tendered  are 
genuine  and  legally  receivable  for  taxes.  On 
tne  trial,  either  party  is  to  he  entitled  to  excep- 
tions and  to  an  appeal  tothedrcuit  court  and  to 
the  Supreme  Court  of  Appeals.  U  the  decision 
be  finally  in  favor  of  the  petitioner,  he  is  to  be 
entitled  to  a  mandamus  that  the  coupon  be 
received  for  taxes;  but,  inasmuch  as  those  taxes 
have  already  been  paid,  they  are  to  be  refund- 
ed bv  the  Treasurer  of  the  Commonwealth  out 
of  the  first  money  in  the  Treasury,  in  pref- 
erence to  all  other  claims.  A  subsequent  Act, 
passed  on  the  7th  of  April,  1882,  amending  a 
section  of  the  Code  of  Virginia  of  1878,  prohibite 
the  Supreme  Court  of  Appeals  from  issuing  the 
wilt  of  HMHMlaMitM  or  any  other  summary  proc- 
ess tocompel  the  collectmg  officers  of  tl>e  State 
to  lecetve  anything  in  payment  of  taxes  other 
than  gold  or  silver,  treasury  notes  of  the  Unit- 
ed States,  or  biUs  of  the  national  banks. 

The  question  for  decision  here  is  as  to  the  con- 
stitutionality of  the  Act  of  January  14,  1882, 
which  destroys  the  receivabflity  of  the  coupon 
for  taxes,  allows  a  suit  for  tlie  recovery  of  its 
amount  only  after  they  have  been  paid,  and  au- 
Uiorizes  a  recovery  only  when  the  jury  have 
found  that  it  is  genuine  and  legally  receivable 
for  them,  and  of  the  Act  <rf  April  7, 1882, which 
withdraws  from  the  Supreme  Court  of  Appeals 
the  power  to  compel  the  receivability  of  the 
coupon  for  taxes.  In  other  words:  do  uiese  Acts 
impair  the  obligation  of  the  contract  upon  which 
the  coupons  were  originaUy  iasaed? 

A  brief  reference  to  the  history  of  the  Ftmd- 
ing  Act  of  1871  vrill  serve  to  pkoe  this  Bubject 
in  a  dear  light.  Prior  to  the  late  war,  Yirginia 
constructed  various  public  works,  and  to  enable 
her  to  do  so  she  borrowed  large  sums  of  money, 
for  which  she  issued  her  bonds,  exceeding  in 
amount  $80,000,000.  The  interest  on  them  was 
regulariy  pedd  up  to  the  breaking  out  of  the 
war.  Afterwards  its  payment  ceased  and  until 
1871,  with  the  exception  <d  some  small  sums  re- 
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mitted  to  Loodon  for  foreign  bondbolden  or 
paid  in  Yiri^nia  in  confederate  money  and  a 
small  amount  in  1866  and  1867,  no  part  of  the 
interest  or  nrinciDal  was  ever  padd.  £il871,the 

Srindpal  <»  lier  aebt,  with  its  unpaid  and  ovec^ 
ue  interest,  amounted  to  over  |45,000,000. 

During  the  war,  the  peoide  of  a  pcntion  of 
her  territonr  separated  from  her,  and  formed  a 
new  State,  ot  ue  name  of  West  Virginia,  which 
was  admitted  by  Ckmgress  into  the  Union.  Near- 
ly one  third  of  the  tOTritory  of  Virginia  and  one 
third  of  her  people  were  thus  withdrawn  from 
her  original  IlmitB  and  jurisdiction.  Her  then 
indebtMness  was  justly  chargeable  against  her 
and  the  new  State  in  some  ratable  proportion. 
The  money  raised  by  her  bonds  had  been  ex- 
pended in  improvements  throughout  the  entire 
territory.  All  portions  of  it  haa  participated  in 
the  benefits  conferred  by  the  expenditure  of  the 
moneys.  It  was  but  just,  themore,  that  the 
new  State  should  assume  aiid  pay  an  equitable 
proportion  of  the  debt.  It  is  a  well  settled  doc- 
trine of  public  law,  that,  upon  a  division  of  a 
State  into  two  or  more  States,  her  debts  shall  be 
rat^ly  apportioned  among  them.  See  author- 
ities upon  his  subject  in  Sartman  v.  Oreen- 
how,  m  U.  8.,  677  [XXVI.,  874]. 

In  conformity  with  this  doctrine.  West  Vir- 
ginia, in  her  first  ConsUtutton,  adopted  in  1868, 
recognized  her  liaUlitv  in  this  respect  and  de- 
clarwl  that  "An  equitable  proportitm  of  the  pub- 
lic debt  of  the  Commonwealth  of  Tiiginia,  prior 
to  the  first  day  of  January  in  the  rear  1861,shall 
be  assumed  by  this  State,  and  the  Legislature 
shall  ascertain  the  same  as  soon  as  may  oe  prac- 
ticable, and  provide  for  the  liquidation  thereof 
by  a  sinking  fund  sufficient  to  pay  the  accruing 
interest  ancfredeem  the  principal  within  thirty- 
four  years."  Constitution  of  1868,  art  8,  sec. 
8.  She,  however,  did  nothing,  up  to  1871,  to 
give  effect  to  this  unequivocal  and  solemn  rec- 
ognition of  her  liability  or  to  her  positive  in- 
junction that  the  Legislature  should,  as  soon  as 
gracticable,  ascertwn  the  same  and  provide  for 
a  liquidation  ;  and  she  has  done  nothing  since. 

The  Commonwealth  of  Virginia,  neverthe- 
less, undertook  in  that  year  to  effect  a  settle- 
ment with  her  creditors,  taking  as  a  basis  that, 
inasmuch  as  one  third  of  her  former  territory 
and  population  was  embraced  in  the  new  State, 
the  latter  should  assume  one  third  of  the  debt 
and  the  Commonwealth  should  settle  for  the  re- 
mainder. Accordingly,  her  Legislature  on  the 
80th  of  March,  1871,  peissed  the  Funding  Act. 
It  is  entitled  '  'An  Act  to  Provide  for  the  Fund- 
ing and  Payment  of  the  PubUc  Debt."  Its  pre- 
amble recites  that,  in  the  Ordinance  authorizing 
the  creation  of  the  State  of  West  Virginia,  it 
was  provided  that  she  should  take  upon  herself 
a  just  pT(q;x>rtion  of  the  public  debt  of  the  Com- 
monwealth of  Virginia  prior  to  the  first  day  of 
January,  1861,  and  that  this  provision  has  not 
been  fulfilled,  although  repeated  and  earnest 
efforts  in  that  behalf  have  been  made  by  Vir- 
ginia, and  that  the  people  ot  the  Commonwealth 
are  anxious  for  the  prompt  Uquidatioa  of  her 
propcMtion  of  the  debt,  estimated  at  two  thirds 
of  the  same;  and  then  declares  that,  to  enaUe 
the  State  at  West  Virginia  to  settle  her  propor- 
tion of  said  debt  with  the  holders  thereof,  and 
to  prevent  any  compli(»tion8  or  ^fficulties 
which  may  be  interposed  to  any  other  manner 
of  sttUement,  and  tar  the  purpose  of  promptly 
i!8 


restoring  the  credit  of  Virginia  by  providing  for 
the  prompt  and  certain  payment  of  the  Intenst 
tipon  the  just  jnoportion  ca  her  debt  as  tbe  aame 
should  become  due,  the  Legislature  enactattat 
the  owners  of  the  bonds,  stocKB  or  into^at  oertfl- 
cates  of  the  State,  with  srane  exceptions,  may 
fund  two  thirds  of  the  unount  of  the  same,  to- 
gether with  two  thirds  of  the  interest  doe  or  to 
become  due  thereon,  up  to  July  1, 1871,  in  six 
per  cent  coupon  or  registoed  bonds  (rf  the  State 
having  thirty-four  years  to  run,  but  redeemafak 
at  the  pleasure  of  the  State  after  ten  years,  tte 
bonds  to  be  made  payalde  to  mder  at  tieiiier, 
and  the  coupons  to  bearer.  "Hie  Act  dedans  that 
the  coupons  shall  be  payiMe  8eini-ann«ally,md 
"be  receivable  at  and  after  maturi^  for  all 
taxes,  dues  and  demands  due  the  State,"  which 
shall  he  so  expressed  on  their  face,  and  drnt  tlie 
bonds  shall  bear  on  their  face  a  declaration  to  the 
effect  that  theh-  redemption  is  secured  by  a  Mk' 
Ingfund,  povided  forbythelawnndCT  whidi 
they  were  lasued.  For  the  remaining  one  third  0< 
the  amount  of  the  bonds  thus  funded  the  Act  pro- 
vides that  certificates  shall  be  issued  to  the 
creditors,  setting  forth  the  amount  with  the  in- 
terest thereon,  and  that  their  payment  shall  be 
provided  for  in  accordance  with  such  setUemeat 
as  may  sabsegoently  be  made  hatween  the  two 
States,  and  that  Virginia  will  hold  tiie  booaa 
surrendered,  so  far  as  they  are  not  funded  ia 
trust  for  the  holder  or  his  assignees. 

This  Act  induced  a  large  number  of  cniUkxt 
to  surrender  their  bonds,  and  take  new  bondi^ 
with  interest  coupons  annexed,  for  two  tbMa 
of  their  amonnt  and  certificates  for  tiie  balaneei 
The  number  of  bonds  surrendered  amounted  to 
about  $80,000,000,  for  which  new  bonds  to  Uk 
amount  of  $30,000,000  were  issued.  A  eoobttek 
was  thus  executed  betweai  the  State  and  the 
holders  of  the  new  coupons  which  the  State 
could  not  afterwards  impair.  As  this  ooott, 
with  only  one  dissenting  member,  said  fai  Bart' 
man  v.  Qreenhou)  with  respect  to  thfa  contraeb 
"  She  thus  bound  herself,  not  only  to  pay  the 
bonds  when  they  became  due,  nit  to  recelvB 
the  interest  coupons  from  the  bearer  at  and  tft- 
er  thdr  maturity,  to  their  full  amount,  for  any 
taxesorduesby  him  to  the  State.  Thisreeeiv- 
ability  of  the  coupons  for  such  taxes  and  dues 
was  written  aa  their  face,  and  accompaided 
them  into  whatever  hands  tiiey  i>as8ed.  It  con- 
stituted their  chief  value,  and  was  the  mala 
consideration  offered  to  the  holders  of  the  <dd 
bonds  to  surrender  them  and  accept  new  boob 
iat  two  thirds  of  their  amount.''^  108  U.  8., 
679.    [XXVL,  274]. 

The  Snpreme  Court  of  Apperis  of  Virgtola 
had  previously  spoken,  with  respect  to  this  ooa- 
tract,  with  equal  clearness,  ifotwithstandteg 
the  language  of  the  Act  of  March  80,  1871,  ds- 
daring  that  the  Interest  coupons  of  the  new 
bonds  shall  be  "  Receivalde  at  and  after  nsfta- 
rity  for  ail  taxes,  debts,  does  and  demands  doe 
the  State,"  and  this  is  expressed  upon  theirllMe, 
the  L^idature  of  Virginia,  wtthhi  I«ea  thm  s 
year  afteorwards,  on  March  7,  1878,  passtd  aa 
Act  declaring  that  it  shall  not  be  lawfol  foreay 
officers  charged  with  the  collection  of  taxes  «r 
other  demands  of  tiie  State  then  due,  or  t»  be- 
come due,  "To  receive  in  payment  thereof  any- 
thing ebe  than  gold  or  silver  coin.  United  SMtas 
Treasury  notes,  or  notes  of  thenational  haaks.*' 
As  this  Act  was  in  direct  conflict  with  that  o( 
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Mucb  W,  1871,  its  validity  was  aataUed,  and 
CUM  bttee  the  Court  of  Ai»m1s,  in  Anton* 
T.  WHtlU,  at  the  November  Teim.  1872.    82 
Ontt,  Sffi.    In  an  opinion  of  great  ability  and 
letafaig,  the  diancter  and  effect  of  the  Fund- 
iiw  Act  wareelabMstely  oonaideied;  and  it  was 
iai  that  its  inovisitnia  oonatitated  a  contract 
fognded  upon  valuable  couatderadoDs  and  bind- 
iag  npco  the  State.    By  the  decision  of  the 
4*te  court  in  that  case,  and  of  tliis  court  in 
Eulman  v.  Cfreenhtnc,  the  reoelvability  of  tlie 
conpoos .  fear  taxes  and  denuinds  of  the  State 
WIS  held  to  be  an  essential  part  of  the  contract 
<n  which  the  bonds  were  received,  and  to  con- 
rtitoie  the  diief  value  of  tlie  coupon  and  the 
friaofial  inducement  offered  for  the  surrender 
of  the  old  bonds  and  the  acceptance  of  two 
thiids  of  their  amount.    When  the  Legislature 
wlwamiently  attempted  to  annul  this  reoeiv- 
tUitf ,  and  required  coin  or  cunencr  to  be  re- 
eeivea  fw  taxes,  the  Court  of  AppeeSa  held  that 
■ek  ioteiferenoe  with  the  receivaMlity  ot  the 
mmioDs  impaired  tbs  oUigation  of  tlie  contract 
(U  ma  void.    Wton  again  the  Legislature  at- 
tHopted  to  impair  that  lioeivabiUty,  by  requir- 
iu  the  tax  on  the  bond  to  which  it  originally 
MUDged  to  be  first  deducted  from  the  amount 
of  the  ooopon  before  it  could  be  received  for 
other  taxes,  this  court  held  that  the  legislation 
iaqaited  the  obligation  cf  the  contract.    But 
DOW,  strange  to  say,  a  law  is  sustained,  as  not 
i»fairing  the  obligation  of  the  contract,  al- 
though it  pndiibits  Uie  receivability  of  tlie  con- 
pom  for  state  taxes,  dues  and  demands,  and 
nqoirea  the  holder  to  pay  them  in  coin,  treas- 
niy  Dotes,  or  lulls  of  the  national  banks  and,  in 
nbuB,  gives  him  ttie  privilege  only,  upon  but- 
nadering  it,  to  test  its  genuuieness  ana  its  re- 
ooraUli^  for  taxes  by  instituting  a  suit,  in 
vUeh  a  jury  is  to  be  summoned,  and  any  de- 
(Mon  obtained  may  be  taJcen  to  the  circuit  court 
sad  to  the  Court  of  Appeals.  If  final  judgment 
iteB  he  obtained  that  the  coupon  is  genuine 
sad  logaOy  receivable  for  taxes,  Uie  court  is  re- 
fidreoto  certify  it  to  the  Treasurer  of  the  Com- 
■BOBvealth,  who  shall  then  receive  the  coupon 
te  taxes,  that  is  to  say,  long  after  they  are 
piid,  and  refund  its  amount  out  of  the  first 
aoaey  In  tbe  Treasury,  in  preference  to  other 
■"ihw     It  them  be  no  money  In  the  Treasury, 
M(  tOtawiae  appropriated,  he  mav  have  to 
nftaatndeflnite  pciiod  until  the  Treasury  is 
Nfleoiafaed.    Kot  only  does  this  Act  entail  pro- 
mgtf\  doliij  and  expense  in  every  case,  but,  in 
amajerl^  at  case%  the  expense  would  exceed 
the  amoant  of  the  coupon.    Where  only  a  few 
hiilml  dollan  in  bomla  are  held,  the  amount 
o£  thft  eoopona  would  not  justify  the  expendi- 
ble.   Coapona  for  small  amounts  are  thus  ren- 
daed  pncacilly  ot  no  value.    Their  reodv- 
aUB^  K»r  taxes,  dues  and  demands  of  the  State 
i>(Aeota*I^|^  destroyed. 

Dadv  the  Act  df  January  14, 1882,  there  is 
no  cqnivaleat  given  to  the  creditor  for  the  re- 
aehauli^  of  ue  coopon  for  taxes.  The  right 
Vmrfawo  on  demand  payment  of  a  particular 
cUn  mwrtfnlly  differs,  both  in  availiri^ty  and 
idw^ftom  aright  to  reduce  the  claim  to  judg- 
■Mt«fter  protEMSted  litigation,  and  particular* 
It  vkoB.  cren  alter  Judgment,  a  further  delay 
■■Neanry  to  wait  ontu  there  are  funds  in  tlie 
Tmmif  at  the  State  to  pay  it. 

It  w<oald  exdte  surprise  in  any  commercial 
See  IT  Otto. 


oomnunity  if  a  bank,  whose  bUls  purport  on 
their  face  to  be  payable  oa  demand,  should  de- 
clare that,  iiMsmuch  as  there  were  some  forged 
notes  upon  it  in  circulation,  therefore  it  would 
pi^  only  such  as  the  holder  should  Judicially 
establish  to  be  genuine.  It  has  been  decided 
that  any  unnecessary  delay  by  a  bank,  in  exam- 
ining its  bills  to  determine  their  genuineness,  is 
equivalent  to  a  refusal  to  redeem  them.  A 
bank  resorting  to  such  a  flimsy  pretext  to  evade 
payment  would  at  once  be  pronounced  insolv- 
ent, and  be  put  into  the  hands  of  a  receiver. 

Ko  weight  is  to  be  given  to  the  recitals  in  the 
preamble  of  the  Act  of  January  14,  1882,  as  to 
outstanding  forged  bonds  and  coupons.  In 
the  fliBt  place,  the  State,  by  reciting  that  vari- 
ous frauds  have  been  committed  wiSi  respect  to 
some  of  her  securities,  cannot  l^islate  to  im- 
pair the  obligation  of  her  contracts.  In  the  sec- 
ond place,  we  are  justified  in  considering  that 
these  recitals  are  without  foundation  in  fact. 
According  to  the  established  doctrine  of  thiiB 
country,  the  most  which  can  be  attrilmted  to  a 
recital  of  facts  in  the  preamble  of  an  Act  is,  that 
it  was  represented  to  the  Legislature  that  they 
existed.  It  is  not  the  province  of  the  Legisla- 
ture to  find  facts  which  shall  affect  the  rights  of 
others :  that  is  the  province  of  the  judiciary. 
Says  Cooley  :  "  A  recital  of  facts  in  the  pream  - 
ble  of  a  statute  may,  perhaps,  be  evidence  when 
it  relates  to  matters  of  a  public  nature,  as  that 
riots  or  disotdeis  exist  in  a  certain  port  of  the 
country  ;  but  when  the  facts  concern  the  rights 
of  individuals,  the  L^islature  cannot  ad^di* 
cate  upon  them."    Const.  Lim.,  06. 

Says  the  Court  of  Appeals  of  Kentuckv  : 
"  The  Legislature,  in  all  its  enquiring  forms  by 
committees,  makes  no  issue,  and  in  their  dis- 
cretion may  or  may  not  coerce  the  attendance 
of  witnesses  or  the  production  of  records,  and 
are  frequently  not  bound  by  those  rules  of  evi- 
dence mplicable  to  an  issue  properly  formed, 
the  trial  of  which  is  an  exercise  of  judicial 
power.  Once  adopt  the  principle  that  such  facts 
ore  conclusive  or  even  prima  tMe  evidence 
against  private  rights,  and  many  indiTidual  con- 
troversies may  be  prejudged,  and  drown  from 
the  functions  of  the  judiciaiy  into  the  vortex  of 
legishttive  usorpation.  The  appropriate  func- 
tions of  the  Legislature  are  to  make  laws  to  op- 
erate on  future  incidents,  and  not  a  decision  of 
or  forestalling  rights  accrued  or  vested  under 

Erevious  laws."  Elmondorf  v.  OarmieAael,  9 
itt. ,  480.  In  the  case  from  which  this  citation 
is  made,  two  Acts  were  under  oonsideratioa  ,- 
the  recital  in  the  preamble  of  one  was  that  a 
certain  person  was  a  naturalized  citizen;  the  re- 
cital in  the  preamble  of  the  other  was  of  a  let- 
ter of  attorney  and  a  conveyance  by  a  third 
party;  and  thecourt  said:  "  Such  a  preamble  is 
evidence  that  the  facts  were  so  represented  to 
the  Legislature,  and  not  that  they  are  really 
true."  Although  the  language  cited  was  used 
with  reference  to  the  preamble  of  a  private  stat 
ute,  Sedgwick,  in  his  treatise  on  the  Interpre> 
tation  and  Construction  of  Statutory  and  Con* 
stitutional  Law,  after  quoting  it  says  :  "This 
reasoning  applies  with  as  much  force  to  public 
as  to  private  statutes ;  and  the  Supreme  Court 
of  Kew  York  has  well  said  that  the  Legislature 
has  no  Jurisdiction  to  determine  facts  touching 
the  righte  of  individuals." 
The  weight  usually  accorded  to  a  recital  of 

Digitized  by  VjOOv  IC 


t9»-m 


&T7FSBME  CkniBT  09  TBB  TTmITUU  StATBS. 


Oct.  Tkbw, 


matten  of  tact  in  the  i»«amble  of  an  Act,  that 
the  facts  wete  80  represented  to  the  Legislature, 
cannot  be  allowed  here;  for  the  journals  of  the 
Legiilature  of  Virginia  show  that  it  had  inf  or- 
mtSion  when  the  Act  was  passed,  that  the  Y&ry 
oppwite  of  the  recitals  was  tnie;  that  there 
were  no  forged  or  counterfeit  bonds  or  coupons 
in  existence,  as  therein  stated.  The  Journals 
may  be  referred  to  in  order  to  show  what  was 
brought  to  the  attention  of  the  Legislature,  and 
those  journals  show  that  in  1880  the  House  of 
Delegates  of  Virginia  appointed  a  committee  to 
examine  the  office  of  the  second  auditor,  who 
is  the  custodian  of  all  papers  relating  to  the  debt 
of  the  State,  to  ascertain  whether  there  were 
any  forged  or  counterfeit  bonds  or  ooup<»i8 
among  mem;  tmd  the  committee  reported  that 
they  were  tinable  to  find  a  single  foiged  or 
counterfeit  bond  or  coupon;  and  of  the  mill- 
ions of  dollars  in  coupons  which  had  been  paid 
into  the  Treasury  since  1871,  all  were  accounted 
for  except  coupons  to  the  amoimt  of  $28,197. 
As  it  was  the  duty  of  the  officer  on  receiving 
the  coupons  to  cancel  them,  it  must  be  pre- 
sumed that  these  were  property  canceled  by 
him  at  the  time. 

Again;  in  answer  to  a  resolution  of  the  House 
of  Delegates,  dated  January  9, 1882,  the  second 
auditor  reported  that  no  counterfeit  or  forged 
obl^ations,  bonds,  coupons  or  certiflcates  of 
the  State  tutd  in  any  way  come  to  his  knowV 
edge.  And  in  answer  to  a  resolution  of  the 
Senate  of  the  16th  of  Januaiy,  1882,  the  same 
auditor  replied  that  he  had  no  knowledge  of 
any  spurious  or  forged  bonds  or  coupons  issued 
or  punwrting  to  be  issued  under  the  Funding 
Act  of  Harch  SO,  1871;  and  in  an  examination 
had  into  the  matter,  a  clerk  in  the  second  au- 
ditor's office  testified  that  he  was  familiar  with 
the  coupons  issued  under  the  Act  of  March  80, 
1871,  and  had  handled  about  seven  millions  of 
them,  and  had  never  seen  or  heard  of  a  coun- 
terfeit coupon.  Another  witness  connected 
with  the  treasurer's  office  stated  that  he  was  fa- 
miliar with  the  conduct  and  management  of 
both  the  second  auditor's  office  and  <nf  the  treas- 
urer's office,  and  that  he  had  never  heard  of  a 
duplicate  ot  forged  coupon. 

In  the  third  place,  assuming  that  the  |28,197 
in  coupons,  which  could  not  be  found  in  the 
auditor's  office  or  accounted  for,  had  not  been 
canceled,  but  had  been  mislaid,  lost  or  stolen, 
the  holders  of  other  coupons  ought  not  to  be 
deprived  of  their  use  because  the  officers  of  the 
auditor's  department  had  been  neglectful  of 
their  duties.  Assuming,  also,  a^unst  the  fact, 
that  there  were  f  oi^ged  and  qmnous  coupons  of 
the  State,  their  existenoe  did  not  warrant  a  re- 
jection of  such  as  are  genuine.  Although  no 
officer  questions  their  geauinsness  when  tend- 
ered, the  holder  of  them  m\ist  make  up  an  issue 
with  the  State  to  trr  the  fact  before  a  jury. 
The  Act  was  evidently  designed  to  accomplish 
much  more  than  the  protection  of  the  holders  of 
genuine  coupons.  As  lustly  said  by  one  of  the 
judges  of  the  Court  of  Appeals;  "Whilst  its 
proieseed  object  in  its  title  is  to  prevent  frauds 
upon  the  Commonwealth  and  the  holders  t>f  its 
ammrides,  it  greatly  depreciates  the  value  of 
those  securities,  and  thereby  impairs  the  obli- 
gatimi  of  contracts,  under  the  vain  pretext  that 
It  is  neceesarr  to  protect  the  Commonwealth 
against  f  raudis.    It  not  only  destooys  or  renders 
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almost  valueless  the  coupon,  but  also  the  coupon 
bonds,  amoimting  to  millions  of  dollan,  ianed  - 
by  the  State  by  authcxity  of  the  Act  of 
March  80, 1871,  and  whose  value  depends  upon 
the  prompt  payment  of  interest,  of  which  as- 
surance was  nven  by  the  State  to  the  holders 
of  those  bonds  by  the  stipulation  in  the  con- 
tract that  the  coupons  at  and  after  maturity 
should  be  receivable  for  all  taxes,  debts,  etc., 
due  the  State.  This  statute  prohibits  revenue 
officers  to  receive  any  coupons,  though  unques- 
tionably genidne,  when  tendered  f  w  and  in  dis- 
charge of  taxes,  etc.,  due  the  State,  and  re- 
quires the  bearer  of  the  coupon  so  tendered  to 
rkv  his  taxes  in  coin  or  otlwr  currency,  whk^ 
think  is  plainly  a  repudiation  or  anniuinent  of 
the  State's  contract" 

The  clause  of  the  Constitution,  which  de- 
clares that  no  State  shall  pass  any  law  impair- 
ing the  obligi^on  of  contracts,  pnriiibits  legis- 
lanon  thus  utecting  contracts  between  the  State 
and  individuals  equally  as  it  does  contracts  be- 
tween individuals.  Indeed,  the  greater  num- 
ber of  cases,  in  which  the  protection  of  the  con- 
stitutional provision  has  been  invoked  against 
subsequent  legislative  impairment  of  contrscts, 
has  been  of  those  in  which  the  State  was  one  of 
the  contracting  parties.  Where  a  State  eaters 
the  markets  of  the  world  and  becomes  a  bcv- 
rower,  she  lays  aside  her  soverdgnty  and  takes 
upon  herself  the  porition  of  an  oioinair  civil 
corporation,  or  of  an  individual,  and  is  bound 
accordingly.  Daiv*  v.  Orav,  16  WalL,  283  I8S 
U.  S.,  XXI.,  457];  Mvrremv.  Chartaton,  90  JJ. 
S.,  445  [XXrV..  768];  ma  V.  Wuamtin,  103 
U.  8.,  11  [XXVI.,  806]. 

What,  then,  was  the  oblimtion  of  the  con- 
tract entered  into  between  Virginia  and  her 
creditors  imder  the  Funding  Act  of  1871,  ao  far 
as  the  interest  coupons  are  concerned?  The 
contract  is  that  she  will  pay  the  amount  of  the 
coupon  and  that  it  shall,  at  and  after  maturity. 
be  receivable  for  taxes,  dues  and  demands  of 
the  State.  And  by  its  receivability  is  noeant 
that  it  is  to  be  taken  by  officers  whom  the  State 
may  authorize  to  receive  money  for  its  does 
whenever  tendered  for  them.  By  the  obliga- 
tion of  a  contract,  is  meant  the  means  wlwdi 
the  law  afEords  for  its  execution;  the  means  hy 
which  it  oouldj  at  the  time  it  was  made,  be  en- 
forced. As  said  by  the  court,  in  MeOnidktn  ▼. 
Eayvoard.  "  The  ooligation  of  a  contract  con- 
sists in  its  binding  force  on  the  party  who 
makes  it.  This  depends  on  the  laws  in  ezkit- 
ence  when  it  is  made;  these  are  necessarily  re- 
ferred to  in  all  contracts  and  form  a  part  of 
them  as  the  measure  of  the  obligation  to  per- 
form them  by  the  one  party  and  the  ri^it  ac- 
quired by  the  other."    5  How.,  612. 

To  the  same  purport  and  still  more  emplwtie 
is  the  language  otuie  court  in  Walkers.  White- 
head, 16  WrU.,  817  [88  U.  S.,  XXL,  857]. 
"  The  laws  which  exist  at  the  time  and  place 
of  the  maldng  of  a  contract,  and  where  it  is  to 
be  performed  enter  into  uid  form  a  part  of  ft. 
This  embraces  alike  those  which  ^ect  its  va- 
lidity, construction,  discharge  and  enforoeoMvt. 
Nothing  is  more  material  to  the  obliration  of  a 
contract  than  the  means  of  Its  enforoenMBt. 
The  ideas  of  validity  and  remedy  are  inaeiHfr- 
able,  and  both  are  parts  of  the  obligation  wludi 
is  guarantied  I^  tlw  Constitution  agabist  fan- 
pamnent" 

^  JO?  r.  8. 
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In  other  words,  to  quote  the  language  of 
PrafeaiOT  Pomeroy  in  his  work  on  Conatita- 
tioDal  Law:  "  A  party  may  demand  that  sab- 
ttaMBj  tbe  same  remedial  right,appropriate  to 
hit  contract  wboi  it  was  entored  mto,  ahaU  be 
HOHded  to  him  wlien  it  is  broken."    "  Under 
our  gfttem  of  juriBprodence,"  saya  the  same 
writer,  "two  forms  of  remedial  right  may  xe- 
ndt  to  tile  injured  party  upon  the  oreach  of  a 
eootnct;  tlie  one  form  applying  to  a  small  ntim- 
lier  only  of  agreementa,  the  other  being  appro- 
priate to  an.    The  first  is  the  right  to  hare  done 
exjKtly  what  the  defanlting  party  promised  to 
do,  tM  reanedial  right  to  a  speciflc  perform- 
mce.    The  other  is  compensatory,  or  the  right 
to  be  paid  audi  an  amount  of  pecuniary  dun- 
iges  as  shall  be  a  compensation  for  the  Injury 
csosed  1^  ibe  failure  of  the  defaulting  P»xtv  to 
do  exactly  what  he  promised  to  do.    Both  of 
these  speciee  of  remedial  rights  must  be  pur- 
ned  by  the  idd  of  the  courts.  In   both,  the  ez- 
iMence  <^  the  contract  and  of  the  breach  must 
beatabUAed.    These  facts  having  been  sufB- 
diDtlT  ascertained,  a  decree  or  judicial  order 
nmat  be  rendered,  in  the  first  case,  that  the  de> 
fanltlng  party  do  exactly  what  he  undertook  to 
do;  and  in  the  second  case,  that  the  defaulting 
party  pay  the  sum  of  money  fixed  as  a  com- 
penaaUon  for  Ws  delict."    Sees.  611,  613. 

Hie  receivnbflity  of  the  coupon,  under  the 
Funding  Act  of  1871,  for  taxes,  dues  and  de- 
aands,  gave  to  it,  as  already  said,  its  principal 
nhK.  At  that  ttane  there  was  provided  in  the 
mtem  of  procedure  of  the  State  a  remedy  for 
Hie  ipedflc  execution  of  the  contract,  by  which 
this  reoeivabiUty  could  be  enforced.  The  leg- 
Idation  of  January  14  and  April  7,  1882,  de- 
priTes  the  holder  of  the  coupon  of  this  remedy, 
nd  in  lieu  of  it  gives  him  the  barren  privilege, 
ifter  paying  the  taxes,  of  suing  in  a  local  court 
to  test  before  a  jury  the  genuineness  of  the 
coupon  and  its  legal  receivability  for  them,  and 
in  case  he  establuhes  these  facts,  of  having  a 
jodgment  to  that  effect  certified  to  the  Treas- 
mer  of  the  Commonwealth,  and  the  amount 
paid  lefonded  out  of  money  in  the  Treasury,  if 
there  be  any.  To  recover  this  judgment,  he 
must  par  the  costs  of  the  proceeding,  includ- 
ing the  fees  of  witnesses  and  jurors,  and  of  the 
dak,  sheriff  and  other  officers  of  the  court. 
lUs  H  a  most  palpable  and  flagrant  impair- 
ment ct  the  obligation  of  the  contract .  No  leg- 
idatfon  moze  destructive  of  all  value  to  the  con- 
tract is  conceivable,  tmless  it  should  absolutely 
sad  in  terms  repudiate  the  coupon  as  a  con- 
tiaet  at  all.    It  is  practical  repudiation. 

la  Brvruon  t.  KintU  this  court,  speaking  by 
CUtfJutttetTnaey,  said:  "It  is  difficult,  per- 
hm,  to  draw,  a  line  that  would  be  applicable 
is  aB  cases  'between  le^timate  alterations  of  the 
icmedy  and  provisions  which,  in  the  form  of 
Uedy,  impair  the  right.  Bat  it  is  manifest 
<hat  the  oUSgation  of  a  contract,  and  the  rights 
c(  a  party  under  it,  may  in  effect  be  destroyed 
ty  denring  a  remedv  altogether,  or  may  be  seri- 
<rady  Unpaired  by  Durdenlng  the  proceedings 
wUii  new  conditions  and  reactions,  so  as  to 
Bttke  the  remedy  hardly  worth  pursuing.  And 
so  one,  we  presume,  would  say  that  there  is 
utf  nbotantlal  difference  between  a  retrospect- 
ive hw,  dedaring  a  particular  contract  or  class 
of  coutfocta  to  be  abrogated  and  void,  and  one 
which  took  away  all  remedy  to  enforce  tbem, 
See  17  Otto. 


or  encumbered  it  with  conditions  that  rendered 
it  useless  or  impracticable  to  miraue  it."  1 
How.  817. 

Xn  Bank  v.  Sharp  this  court  said:  "  One  of 
the  tests  that  a  contract  has  been  impaired  is, 
that  its  value  has  by  legislation  been  dimin- 
ished. It  is  not,  bj  the  Constitution,  to  be  im- 
paired at  alL  This  is  not.  a  question  of  degree 
or  manner  or  cause,  but  of  encroaching  in  any 
respect  on  its  obligation,  dispensing  with  any 
part  of  its  force."    6  How.,  887. 

In  Murray  v.  OharUdon  the  court  cited  with 
approval  the  language  of  a  previous  decision 
to  the  effect  that  a  law  which  alters  the  terms 
of  a  contract  by  imposing  new  conditionB,  or 
diq>en8ing  with  those  eziweased,  impairs  its  ob- 
ligation; and  added,  spmiking  by  Mr.  JuiUee 
Strong,  who  recently  occuidol  a  seat  on  this 
bench,  that  "  It  is  one  of  the  Ugbest  duties  of 
this  court  to  take  care  the  prohiration  (against 
the  impairment  of  contracts)  diall  neither  be 
evaded  nor  frittered  away.  Complete  effect 
must  be  given  to  it  in  all  its  spirit"  96  U.  S., 
448  [X31V.,  7641 

In  Edmmit  v.  Keaney  this  court  said,  speak- 
ing by  Mr.  Juttiee  Swavne,  so  lately  one  of  our 
number:  "  The  remedy  subsisting  in  a  State, 
when  and  where  a  contract  is  nude  and  is  to 
be  performed,  is  a  part  of  its  obligation,  and 
any  subsequent  law  of  the  State  which  so  af- 
fects that  remedy  as  substantially  to  impair  and 
lessen  the  value  of  the  contract,  is  forbidden 
by  the  Constitution,  and  is,  therefore,  void." 
96  U.  S.,  607  [XXIV.,  7981.  Mr.  Jvstiee  Clif- 
ford, also  lately  sitting  with  us,  in  a  concur- 
ring oi^on  in  the  same  case,  said:  "  When 
an  appropriate  remedy  exists  for  the  enforce- 
ment of  the  contract  at  the  time  it  was  made, 
the  State  Legislature  cannot  deprive  the  party 
of  such  a  remedy,  nor  can  the  Leg^Blature  ap- 
pend to  the  right  such  restrictions  or  conditions 
as  to  render  its  exercise  ineffectual  or  unavail- 
ing."   Id.,  608  [799]. 

And  only  two  terms  ago  in  the  case  of  La.  v. 
2f(»e  Orleant,  this  court  sold,  without  a  disEen^ 
ing  voice,  that  "  The  obligation  of  a  contract, 
in  a  constitnticmal  sense,  is  tbe  means  pro- 
vided by  law  by  which  it  can  be  enforced,  by 
which  the  parties  can  be  obliged  to  perform  it. 
Whatever  legislation  lessens  the  efficacy  of  these 
means  impans  the  obligation.  If  it  tend  to 
postpone  or  retard  the  enforcement  of  the  con- 
tract, the  obligation  of  the  latter  is  to  that  ex- 
tent weakened."    108  U.  8.,  206  [XXVI.,  188]. 

How  can  it  be  maintained,  in  the  face  of 
these  decisions,  that  the  legislation  of  January 
14,  and  April  7, 1882,  does  not  imrair  tbe  obliga- 
tion of  the  contract  under  the  Funding  ActY 
It  annuls  the  present  receivability  of  tbe  cou- 
pon; it  substitutes  for  the  specific  execution  of 
the  contract,  a  protracted  litigation ;  and  when 
the  genuineness  of  the  coupon  and  its  legal  re- 
ceivability for  taxes  are  Judicially  established, 
its  payment  is  made  dependent  upon  tbe  exist- 
ence of  money  in  the  Treasuir  of  the  State.  If 
the  language  of  tbe  Act,  declaring  that  when 
the  genuineness  of  the  coupon  and  its  receiva- 
bility for  taxes  are  estaUiahed,  the  taxes  paid  by 
its  bolder  shall  be  refunded  out  of  tbe  flrat  mon- 
ey in  the  Treasury  in  preference  to  other  claims, 
be  deemed  a  sufficient  apptvpriatlon  to  author- 
ize the  treasurer  to  pay  out  the  money,contrary 
to  what  has  just  been  decided  widi  respect  to 


Digitized  by 


Goooh 


gie 


76»-81S 


SxiTRBHE  COUBT  09  THE  tTHITSD  STAim 


languwB  mnch  more  expreksive  in  the  legisla- 
tion of  XonlidMiit,  of  what  avail  can  it  be  to  the 
owner  of  Uie  coupon  if  the  treasurer  refuse  to 
refund  the  amount?  There  is  no  mode,  accord- 
ing to  the  opinion  of  the  majoritr,  of  coercing 
his  action.  Ko  mandamiu  can  issue;  for  that 
remedy  and  all  compulsory  process  hare  been 
abolished. 

Besides  all  this,  ss  the  coupons  are  mostly 
for  small  amounts,  the  costs  oi  the  suits  to  test 
their  genuineness  and  receivability  for  taxes 
would  be  more  than  their  yalue.  Practically, 
the  law  destroTs  the  coupons,  and  it  was  e^- 
dently  intended  to  have  that  effect 

There  is  nothing  at  aU  similar  to  this,  as 
seems  to  be  intimated  by  the  opinion  of  the  ma- 
jority, in  the  revenue  svstem  of  the  United  States 
whidi  forbids  judicial  proceedings  to  restrain 
the  coUectloa  of  a  tax  for  its  alle^d  Invalidity, 
and  only  autiiorizes  suit  to  recover  back  the 
monoy  u  paid  under  protest.  Here  the  valid- 
iQr  of  the  tax  of  Ylrnnia  is  not  assailed.  The 
only  question  is:  shul  the  officer  of  the  State 
be  required  to  receive  in  payment  of  the  tax 
what  she  by  her  contract  declared  he  should 

The  case  of  Ten/n.  v.  Sneed,  08  U.  8.,  69 
[XXIY.,  6101,  is  cited  as  giving  support  to  the 
decision  in  this  case.  I  do  not  tlunk  that  it 
gives  it  any  support  whatever.  It  does  not  sus- 
tain the  doctrine  that  a  State  may  aboli^  the 
right  of  maTidcumu  to  which  a  creditor  at  the 
time  of  the  contract  was  entitled,  as  a  mode  of 
specifically  enforcing  it.  The  facts  of  the  case 
are  these:  in  1888  the  L^;islature  of  Tennessee 
passed  a  law,  with  respect  to  the  biUs  and  notes 
of  the  Bank  of  Tennessee,  dechuing  that ' '  The 
Mils  and  notes  of  the  said  corporation,  original- 
ly made  pavable  or  which  snail  have  become 
payable  on  demand  in  gold  or  silver  coin,  shall 
tie  receivable  at  the  Treasury,  and  by  all  tax  col- 
lectors and  other  public  offlcers,in  ul  payments 
for  taxes  or  other  moneys  due  the  State. 

The  Supreme  Court  of  the  State  decided  that 
a  proceedmg  hjmandamu*  against  an  officer  of 
tlifi  State  to  enforce  the  receipt  of  these  bills 
for  taxes  was  virtually  a  suit  against  the  State, 
and  could  not  be  maintained  ^rior  to  1866, 
when  an  Act  was  passed  allowmg  suits  to  be 
brought  against  the  State  under  the  same  rules 
and  regulations  that  govern  actions  between 
private  parties.  In  1866  this  Act  was  repealed. 
The  creditor,  when  the  contract  was  made  ac- 

auired,  therefore,  no  right  to  the  writ  of  man- 
amru,  for  it  was  not  wen  an  existing  remedy, 
and  so  Mr.  JtuUee  Hunt,  in  delivering  the  opin- 
of  the  court,  said:  "  The  question  discussed  by 
Mr.  JuMee  Swayne  in  Walker  y.  Whitehead,  16 
WaU.,  8U  [88  V.  S.,  XXI.,  8671,  of  the  pres- 
ervation of  the  laws  In  existence  at  the  time  of 
the  making  of  the  contract,  is  not  before  us. 
The  daim  IS  of  a  subsequent  injury  to  the  con- 
tract "  And  the  court,  after  ref oning  to  the  nu- 
merous cases  of  a  change  of  remedies,  says: 
' '  The  rule  seems  to  be  that  in  modes  of  pro- 
ceeding and  of  forms  to  enforce  the  contract, 
the  LM:ialature  has  the  control  and  may  en- 
large, lunit  or  alter  them,  proWded  that  it  does 
not  deny  a  remedy,  or  so  embamss  it  with  re- 
strictions and  conditions  as  seriously  to  impair 
the  value  of  the  ri^t" 

Here  the  original  remedy  possessed  by  the 
coupon  holder  &  abolished,  and  that  which  is 
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S' ven  as  a  substitute  is  so  embunt 
tions  as  to  destroy  the  value  of 
In  the  case  of  La.  v.  Pilibun 
before  us  at  the  last  Term,  the  1 
that  State  had  passed  a  law  p 
courts  from  issuing  a  mandomut 
levy  of  a  tax  for  the  psymeot  ol 
tiian  those  issued  under  what  wai 
premium  bond  pJan,  thus  cuttin" 
of  enforcing  certdn  bonds  held  I 
and  this  court  unanimously  hdd 
hiUtion  upon  the  courts  of  the  & 
mandatmuM  tat  the  levy  of  a  ta 
ment  of  interest  or  principal  of  i 
cept  those  issued  under  the  t 
plan,  was  a  clear  impairment  of 
the  enforcement  of  me  contract 
ers  of  the  consolidated  bonds."  " 
tract  was  made,"  said  the  court, 
the  usual  and  the  only  effective 
pel  the  city  authorities  to  do  th« 
premises  m  case  of  their  f  ailiw 
other  ways  the  required  funds. 
other  complete  and  adequate  rer 
ground  on  which  a  change  of  r 
when  a  contract  was  made,  is  p 
out  impairment  of  the  contract 
and  adequate' and  efficacioiis  re 
tttted  for  that  which  is  superse 

That  there  is  any  adequate 
remedy  substituted  for  the  o 
when  the  Funding  Act  was  t 
it  seems  to  me,  be  aeriousl; 
remedy  originally  existing  wa 
officer  could  refuse  to  receive 
out  subjecting  hfmiiAlt  to  p 
After  a  tender,  no  valid  sale  c 
the  taxes.  And  the  creditor 
compulsory  process  ot  the  c 
specific  pmormanco.  Now  i 
law  which  practically  destroy 
coupons  is  sustained.  Ilie  ol 
to  receive  it,  in  the  sense  t 
compelled  to  take  it.  He  cai 
ment  of  taxes  in  money;  be  ( 
if  necessary,  to  colleot  them; 
nore  the  coupon  unless  the  1a 
isbly  consent  to  incur  doab 
costs  to  establish  by  a  jury  ti 
and  legal  receivabUlty  for  ts 

I  find  myself  bewildered 
the  majority  of  the  court.  I 
not  comprehend,  it,  ao  f  or^g 
be  from  what  I  have  lieretoi 
established  and  settled  law. 
will  be  appealed  to  as  an  exci 
tion,  for  legislation  amonn 
the  repudiauon  of  the  obliga 
of  their  subordinate  munlci 
and  cotmties.  It  will  ouly 
sert  in  their  statutes  q  isist 
istence  of  forged  and  spur! 
pons,  as  a  plausible  pretext 
and  their  schemes  of  plvu 
plished.  No  sreater  cala 
judgment  befall  tbe  coon 
adoption  of  the  doctrine  ib 
tutional  impairment  of  th< 
tracts,  to  embarrass  thetr  en 
ous  and  destructive  cont 
evade  the  performance  of 

I  am  of  opinion  tbat  \ 
Ooort  of  Appeals  of  Virgin 


AsTOin  V.  Grbknhov. 


7e»-8ia 


tod  the  cause  remanded  with  Instructions  to 
amid  the  mandamn»  prayed. 
Itaeoonr.  Test: 

Jama  H.  MnKfinnwy,  Cleric,  Sup.  Oaurt,  U.  8. 

Jfr.  JvtUee  Harlaju 

I  iradergtand  my  brethren  of  the  majority,  in 
tbe opinion  read  by  the  C%^  JtMfto,  to  dedaire: 
That  the  bonds  and  coupons  issued  by  Vir- 
ginia, onder  the  Funding  Act  of  March  80, 1871 , 
oooatitate  contracts  witnin  the  meaning  of  that 
dsoae  of  the  Federal  Constitution  whidi  for- 
bids a  State  from  passing  any  law  impairing  tiie 
obJKation  of  contracts; 

Imt  the  holder  of  a  coupon,  so  issued,  against 
vbom  state  taxes  are  assened,  is  entitled  under 
Mi  contract  to  have  it  applied  in  payment  of 
tbem,  what  it  is  offered  for  that  purpose; 

Tlat  the  Act  of  Jan.  14, 1882,  in  so  far  as  it 
prerenta  the  tax  collector  from  receiving  it, 
vboi  so  offered  for  anr  purposes  except  that  of 
Idendflcation  and  verification,  is  in  conflict  with 
flie  Federal  Constitution  and,  therefore,  void; 
Tkst,  as  a  general  rule,  the  laws  applicable 
to  the  case,  in  force  at  the  time  and  place  of 
nakfaig  a  contract,  including  those  wliich  af- 
fect its  validity,  construction,  discliarge  and  eji- 
fonemmt  enter  into  and  form  a  part  of  the  con- 
tract itself ;  and  that  while  the  state  may  alter 
or  change  existing  remedies,  it  mar  not  make 
aoch  alterations  and  changes  in  the  forms  of  ac- 
tioa  or  the  modes  of  proceeding  as  will  impair 
mtataatial  rights,  or  leave  the  party  without 
m  adequate  and  efficacious  remedy  for  their  en- 
forcement; 

I  miderstand  them,  also,  to  re-affirm  Bnynton 
y.  Kiimie,  1  How.,  811,  where,  among  other 
ttiags,  this  court,  spiking  by  Ohief  JwUee 
Tniy,  said:  "  It  is  difficutt,  perhaps,  to  draw 
a  Une  ttat  would  be  applicable  in  all  cases,  be- 
tween legitimate  alteraaons  of  the  remedy  and 
pnvlriims  which,  in  the  form  of  remedy,  im- 
pair the  ri^t.  But  it  is  manifest  that  the  ob- 
bgatioa  (rf  tiie  contract,  and  the  ririits  of  a  par- 
tj  nnder  it,  may,  in  effect,  be  destroyed  by 
denyinga  remedy  altogether;  ormaybeserioiiB- 
Ir  impaired  by  bnrdemng  the  proceedings  with 
Dew  conditions  and  restrictions,  so  as  to  malce 
tbe  remedy  hardly  worth  pursuing.  And  no 
one,  we  presume,  would  say  that  there  is  any 
rabitantial  dMerence,  between  a  retrospective 
iav  dedaring  a  particular  contract  or  dass  of 
contracta  to  be  abrogated  and  void  and  one 
vlddi  Vodk.  away  all  remedy  to  enforce  them, 
or  incumbered  it  with  conditions  that  rendered 
it  Qidess  or  impracticable  to  pursue  it."  P.  817. 
I  do  not  nuaerstand  the  court  to  throw  any 
doobc  upon,  or  in  any  degree  to  qualify  the  de- 
drion  m  If.  J.  V.  WUum,  7  Cranch,  164,  IW, 
lAere  it  is  declared  that  the  contract  clause  of 
the  Constitation '  'Extends  to  contracts  to  which 
a  State  is  a  party,  as  well  as  to  contracts  be- 
tween individuals;"  or  in  Bartk  v.  Billingt,  4 
P^,  514,  560,  where  this  court,  spealdng  by 
Civf  JvsUee  Marshall,  said  that  it  had  been 
"Settled  ibat  a  contract  entered  into  l>etween 
a  State  and  an  individual  is  as  fully  protected 
by  the  lOOi  section  of  the  1st  article  of  the  Con- 
8tilatioD,aB  a  contract  between  two  individuals:" 
or  B  areeH  v.  BiddU,  8  Wheat.,  1,  93,  where  it 
was  aaid,  tfarou^  Mr.  Juttiee  Washington, 
"  Hut  the  Constitution  of  the  United  States  em. 
bcaeea  aU  contracts,  executed  or  executory, 
wlMtker  between  individuals  or  between  s  State 
See  17  OXTO. 


and  individuals;  and  that  a  State  has  no  more 
power  to  impair  an  obligation  into  which  she  her- 
self has  entared  than  she  can  tlie  contracts  of  in- 
dividuals;" or  in  Woodrtiffy.TrmmaU,  10  How., 
190,  a07,  where,  speaking  by  Mr.  Jiutiee  Mo- 
Leaii,  the  court  declared  that  "  A  State  can  no 
more  impair,  by  legislation,  the  obligation  of 
its  own  contracts,  than  it  can  impair  theoWjB;a> 
tion  of  the  contracts  of  individuats;"  or  in  Tfwff 
v.  2few  Orleans,  108  U.  S.,  868,  SOT  [XXVL, 
885, 899],  where,  speakhig  by  Mr.  JutUee  Field, 
this  court  unanimously  held  "Tlutt  the  prohi- 
bition of  the  Constitution,  against  the  passage 
of  laws  impairing  tlie  obligation  of  oontracto, 
applies  to  the  contracts  of  States  and  to  those 
of  its  agents  under  its  authority,  as  well  as  to 
contracts  between  individuals." 

Tliese  propositions  meet  my  hearty  approval, 
as  well  because  titey  rest  upon  a  sound  mterpre- 
tation  of  the  Constitution,  as  because  they  have 
been  long  established  by  the  decisions  of  this 
court.  But  the  difficulty  I  have,  is  to  recon- 
cile the  judgment  in  tiiis  case  with  these  admit- 
ted propodnons  and,  therefore,  I  am,  with  my 
bromer  Field,  constrained  to  dissent  from  so 
much  of  the  opinion  as  maintains  that  the  reme- 
dy provided  1^  the  Act  of  Jan.  14, 1883,  is  ade- 
quate and  efficacious  for  the  protection  and  en- 
forcement of  the  rights  of  uie  holders  of  the 
bonds  and  coupons,  and  substantially  equiva- 
lent to  that  given  when  they  were  issued.  On 
the  contrary,  the  Act,  especially  as  subsequent- 
ly modifled,  is,  I  take  leave  to  say,  a  palpable 
and  flagrant  impairment  of  the  obligation  of  tihe 
contract  of  Virginia  and,  consequently,  is  un- 
constitutional and  void.  If  it  be  upheld  in  its 
^>plication  to  tihe  tmnds  and  coupolis  issued  un- 
der the  ^Funding  Act,  it  is  difficult  to  perceive 
that  the  contract  clause  of  the  Constitutioti  is 
of  the  slightest  practical  vahie  for  the  preserva- 
tion of  the  rights  of  parties  dealing  with  a  State. 
Indeed,  the  Act,  in  its  necessary  operation,  as 
directly  and  effectually  impairs  the  commercial 
value  of  the  bonds  and  the  taxpaying  power  of 
the  coupons  thereimto  annexed,  as  would  a 
statute  which,  in  terms,  repudiated  them  and 
forbade  the  receipt  of  the  coupons,  under  any 
circumstances,  for  taxes  or  demands  due  toUie 
Commonwealth. 

Wbat  were  the  rights  of  the  bondholder  un- 
der the  Funding  Act,  and  other  laws  of  Vir- 
ginia in  force  when  it  was  passed?  This  in- 
quiry is  fundamental,  since  those  rights  are  en- 
titled to  judicial  protection,  either  by  the  reme- 
dies existing  when  they  accrued  or  by  such,  if 
any,  subsequentiy  given,  as  may  be  adequate 
and  efficacious  to  that  end.  Under  the  contract, 
Antoni  was  entitled,  as  all  agree,  to  have  his 
oonpon  received,  when  offered,  in  payment  of 
his  taxes.  If,  when  so  offered,  it  vras  refused, 
those  laws  provided  him  with  the  remedy  of  a 
mandamut  from  the  Supreme  Court  of  Appeals 
to  compel  the  collector  to  accept  it  and  cancel 
the  taxes.  This  is  conceded  by  my  brethren  of 
the  majority,  and  no  one  claims  that  there  was 
then  any  other  remedy  for  the  direct  enforce- 
ment of  the  contract.  And  that  remedy,  it  can- 
not be  denied,  was  of  value,  since  the  taxes,  tm- 
til  paid,  constituted  an  tncumbnince  upon  the 
taxpayer's  {noperty  which  he  could  not  piudent- 
ly  overlook,  and  which  he  was  entitied  to  have 
removed.  It  should  be  observed,  in  this  con- 
nection, that  section  3  of  article  4  of  the  Co*:- 
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Btitation  of  YiigiiiJa,  adopted  in  1870,  gave,  in 
ezpreaa  terms,  original  Joriadiction  to  that  court 
in  cases  of  viandSmu.  Soch  were  his  contract 
rights  under  the  Act  of  1871,  and  such  was  ttie 
remedy  tlien  given  for  their  enforcement 

I  proceed  to  inquire  whether  those  ri^ts  have 
been  impaired  Taj  the  Act  of  Jan.  14,  WSSi.  The 
lat  section  declaves  that  the  o£9cer  to  whom  cou- 
pons, issued  imderthe  Act  of  1871,  are  tendered 
u  payment  of  taxes,  debts  or  demands  due  the 
State,  "  shall  receive  the  same  for  the  purpose 
of  identiflcation  and  verification."  The  9d  sec- 
tion provides  that  he  shall,  at  the  same  time,  re- 
quire the  taxpayer  to  pay  his  taxes  in  odn,  le- 
gA  tender  notes  or  national  bank-bills  and,  xipisa 
such  payment,  give  him  a  receipt  for  the  same; 
and,  m  case  of  a  refusal  so  to  pay,  the  officer  is 
directed  to  collect  (he  taxes  as  all  other  delin- 
quent taxes  are  collected,  that  is,  by  levy  and 
oistraint. 

It  may  be  observed  here  that  when  the  tax- 
payer efects  to  stand  upon  the  terms  of  his  con- 
tract, and  refuses  to  pay  his  taxes  in  coin,  legal 
tender  notes,  or  buik-oills,  the  Act,  curiously 
enough,  does  not  direct  the  officer  to  return  the 
coupons  so  tendered,  but  requires  him  to  de- 
liver them  to  the  judge  of  the  county  court  of 
the  county  or  the  husUngs  court  of  tae  dty  in 
which  BU«m  taxes,  debts  or  demands  are  payable. 
Thereupon  the  taxpayer  is  at  liberty  to  file 
his  petition  in  said  county  court  against  the 
Commonwealth,  and  have  a  juiy  impaneled  to 
tey  whether  the  coupons  are  ''genuine,  legal 
coupons,  which  are  legally  receivable  for  taxes, 
debts  and  demands."  with  right  of  am>eal  by 
either  party  to  the  Circuit  Court  and  the  Court 
of  Appeals.'  "  If  it  be  finally  decided  in  favor 
ot  the  petitioner  that  the  coupons  teadered  by 
him  are  genuine,  legal  coupons,  whkh  are  le- 
gally receivable  for  taxes,  and  so  forth,  then 
9ie  judgment  of  the  court  shall  be  certified  to 
the  treasurer,  who,  upon  the  receipt  thereof, 
shall  receive  said  coupons  for  taxes,  and  shall 
refund  the  money,  before  then  paid  for  his  taxes 
by  the  taxpayer,  out  of  the  first  money  in  the 
treasury,  in  preference  to  all  other  clauns." 

The  alteration  made  by  the  Act  of  Jan.  14, 
1888,  of  the  remedy  by  mtmdamu*  is  this:  if  a 
maniamui  is  applied  for  to  any  court  of  the 
Commonwealth,  the  collector  shall  make  re- 
turn "That  he  is  ready  to  receive  said  coupons 
in  payment  of  such  taxes,  debts  and  demands 
as  soon  as  they  have  been  legally  ascertained  to 
be  genuine,  and  ttie  coinpons  which,  by  law,are 
actually  receivable."  Upon  such  return,  the 
court  aball  require  the  taxpayer  to  pay  his  taxes 
to  the  proper  officer,  which  being  done,  thetax- 

Sayer  must  file  his  coupons  in  court,  which  is 
Irected  to  forward  them  to  the  county  court 
of  the  county  or  the  hustings  court  of  the  city 
where  the  taxes  are  payable,  when  an  issue  is 
framed,  upon  the  trial  of  which  the  officer  rep- 
resenting the  State  must  require  proof  of  the 
genuineness  and  legality  of  the  coupons  tend- 
ered. A  right  of  appeal  is  given  to  the  Cir- 
cuit Court  and  the  Supreiane  Court  of  Appeals. 
If  the  petitioner  finally  succeeds,  then  the  court 
is  required  to  issue  a  mandamui  for  the  receipt 
of  the  coopcms  for  the  taxes  assessed.  There- 
upon the  Treasurer  of  the  Commonwealth  uust 
refund  to  the  taxpayer  the  amount  theretofore 
paid  1^  him  out  of  any  money  in  the  Treasury, 
m  preference  to  all  other  claims.  The  Act  of 
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April  7,  1882,  provides  that  no  writ  of  i 
mu*  shall  issue  from  the  SuiHeme  Court  at  A|>- 
peals  "In  any  case  of  the  collection  wattempt 
to  collect  revenue  or  compel  the  ccdkcting  A- 
fleers  to  receive  anythin|;  in  payment  of  taxes 
other  than  as  {sovided  m  duuMer  41,  Acta  of 
Assembly,  approved  January  96, 188S,  cr  in  any 
case  arLeuig  out  of  the  collection  of  revome  in 
which  the  applicant  for  the  writ  of  process  has 
any  other  remedy  adequate  for  the  protectioii 
and  enforcement  of  his  individual  right,  daim 
and  demand,  if  Just" 

This  court  waives  any  determination  of  the 
question  whether  the  Act  <rf  April  7, 1882,  re- 
peals so  much  of  that  of  Jan.  14, 1882.  as  relates 
\omaiidi(UKu*.  But,  referring  to  the  maedy 
given  by  the  1st,  2d  and  3d  sections  of  the  lat- 
ter Act,  it  holds  that  there  is  no  substaatial 
difference  between  the  remedy  given  by  Uioae 
sections  and  the  remedy  given  by  mandammt 
in  the  same  Act;  further,  which  is  vital  in  tida 
case,  that  the  obligation  of  the  contract  is  not 
impaired  bythe  changes  made,  by  the  Act  of 
Jan.  14,  1882,  in  the  remedies  for  its  enforce- 
ment in  case  tlie  collector  refuses  to  accept,  in 
payment  of  taxes,  coupcms,  when  offered  for 
that  purpose. 

Here  is  the  radical  difference  betweeo  the  nM- 
jority  of  my  brethren  and  myself.  To  my  mind, 
I  say  it  with  all  respect  for  them,  it  is  so  en- 
tiraly  clear  that  the  dumge  in  the  remedies  baa 
impaired  both  the  oblig^on  and  the  value  (rf 
the  contract,  that  I  almost deepair of  makiiigit 
clearer  by  argument  or  illustration. 

It  is  conceded  that,  under  the  contract,  the 
taxpayer  is  entitled  to  have  his  coupon  recoved 
for  his  taxes  when  tendered,  white  under  the 
Act  of  Jan.  14, 1882,  the  odlector  is  forUdden 
to  so  receive  it;  and  the  taxpayer,  in  ordo-  to 
protect  his  property  against  levy  or  distraint 
and  relieve  it  fromthe  incumbrance  created  by 
the  aaaessment  of  taxes.must  pay  them  in  money, 
and  then,  if  he  wishes  to  get  it  back,  prove  to 
the  satisfaction  of  twelve  ^irymen  the  genuine- 
ness and  legal  reoeivabili^  of  his  coupons. 

Under  the  contact  and  the  laws  in  force 
when  it  was  made,  the  taxpayer  is  entitled,  la 
the  first  instance,  to  enforce  the  receipt  Ol  his 
coupons  for  taxes  by  mandaiMu,  tiie  sole  rena* 
edy  then  given  to  effect  that  result;  white  under 
the  subsMuent  legislation  he  is  denied  the  ri^t 
to  that  writ  until  he  first  pays  his  taxes  in  mm^ 
and  then  proves  totiie  satisfaction  of  twelve 
jurymen  tiiat  they  are  genuine  coupona  and 
lerally  receivable  for  taxes. 

Under  the  contract  and  the  laws  in  &ii<oe 
when  it  was  made,  the  collector  was  not  bound 
to  resist  an  apjdioation  for  a  mandamvt,  and  It 
is  not  to  be  presumed  that  he  would  do  ao  uii- 
less  he  doubted  the  genuineness  of  the  coapon 
tendered  in  payment  of  taxes.  If,  however^ke 
did  so,  he  becune  Uabte  to  pay  coats  wben  tlae 
taxpayer  succeeded;  while,  imder  the  Act  of 
Jan.  14, 1862.  all  discretion  is  taken  from  Um 
collector  and,  without  liability  to  pay  ooata  fat 
any  contingency,  he  is  required,  althoo^  Ih 
may  know  the  coiqton  to  be  genuine  and  losaQw 
receivable  for  taxes,  to  decline  Moetviog  itoads 
the  taxpayer,  havhig  first  paid  his  taxea  1b 
money,  shall,  to  tbesatisfactbrnol  twelv*  Jax7>> 
men,  prove  it  to  be  genuine. 

Let  me  further  illustnte  some  of  these  propo> 
sitions:  suppose  the  taxpayer  iiolds  a  bond  tar 

r^  W  U.  8. 
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llOOiMuednndertbe  Actof  1871.  It  haa  thir- 
ty-four yeua  to  run,  and  tlie  interest,  payaUe 
wmi-ffioiulfy  for  the  whole  period  at  the  rate 
of  aix  p»  cent  per  annum,  is  eyidenced  by 
ab[^-«i^tcoap<»8  of  three  doUom  each.  Under 
lbela*8inf<Bcewl^  the  contract  was  made 
(«  mondofMU  to  compel  the  receipt  of  the  first 
coopon,  having  established  its  genaineness  and 
its  lecemUUty  tor  taxes),  the  collector  and  the 
Commoowealth  would  be  estopped  from  rais- 
ia;  my  sodi  question  as  to  the  remaining  ooa- 
poDS  attached  to  the  same  bond.    But  under 
Uk  Act  of  Jan.  U,  18^,  the  collector  is  required, 
u  to  all  coupcBis  presented,  although  known  to 
be  genuine,  to  coUect  money  for  the  taxes  for 
wkieb  they  are  tendered ;  and  that  money  is 
paid  into  the  Tieasory  of  the  Commonweuth, 
oottobe  returned  unless  the  taxpayer,  upon 
evoy  presentation  of  coupons  for  ^xes,  goes 
thnu^  the  jury  trial  prescribed  by  that  Act, 
obliiiis  a  reraict  establishing  their  genuineness 
tod  kgil  reoeivaUli^  for  taxes  and,  in  the 
ereot  S  an  appeal,  secures  an  affirmance  of  the 
judgment  in  ms  favor.    The  Tecdict  and  judg- 
ment as  to  one  coupon  do  not,  under  that  Act, 
eatihlish  the  genuineness  of  other  ccnxpoas  of 
the  same  bond.    Thiu  it  is  demonstrably  clear 
tiat  iho  taxpayer,  before  he  can  enforce  the  re- 
ceipt of  the  entire  sixty-eight  coupons  of  (me 
tad  for  $100,  may  be  reqtdred  to  hare  at  least 
«  many  jury  trials,  covering  precisely  the  same 
iwies,  as  there  may  be  occasions  to  use  coupons 
in  payment  of  taxes.     Certainly,  the  taxpayer, 
if  not  an  attorney,  cannot  safely  go  before  the 
jary  without  an  attorney  to  represent  him.    It 
H,  therefore,  almost  absolutely  certain  that  his 
ittoniey'B  fee  and  the  cost  for  each  jury  trial 
wfil  be  several  times  greater  than  the  amoimt 
oftheeoupcna  involved.    The  result,  then,  is 
tbat  he  will  lose  more  by  presenting  his  cou- 
pcos  in  payment  of  his  taxes  than  by  making 
an  ahecdute  gift  of  tiiem  to  the  Commonwealth. 
And  tiw  remedy  thtis  given  by  the  statutes, 
passed  after  the  contract  was  mside,  for  the  en- 
JonxBent  of  the  taxpayer's  admitted  right  to 
have  his  coupon  received  for  taxes,  when  of- 
teied,  is  pronounced  to  be  adequate  and  effica- 
doag,  and  not  an  impairment  of  the  substantial 
ri^ds  given  by  the  contract.   My  brethren,  dis- 
raeily  admitting  that  the  legislation  of  1883  is 
ia  taostiliQ^  to  the  State's  creditors  and  has  im- 
psked  the  oommerdal  value  both  of  the  bonds 
sad  their  coupons,  in  effect  and  by  a  refinement 
of  leasooing  which  I  am  unable  to  comprehend, 
hoid  that  such  l^islation  does  not  btirden  the 
proceedings  for  ma  enforcement  of  the  contract 
with  aay  new  oonditiona  or  restrictions  incon- 
aMeat  with  or  impairing  its  obligation.    I  can- 
not assent  to  such  conclusion,  believing,  as  I 
do,  not  obIv  that  it  is  in  direct  conflict  with 
Ficiy  adjudged  case  cited,  either  by  the  court 
or  m  my  brother  Field,  but  that  the  new  rem- 
edy IS  adequate  and  efflcacious.not  for  the  pres- 
ervation and  oif orcement,  but  for  the  destruc- 
tisn,  of  the  contract.    The  holders  of  the  bonds 
ud  coupons  are  placed  by  the  legislation  of 
18tt  in  a  porition  where  it  is  useless  and  im- 
pnetlcalde   to  pursue  the  remedies  thereby 
gi*e«.    To  my  mind  this  is  so  perfectly  appar- 
ent ftat  I  should  have  deemed  it  impossible  that 
soy  dlflefeut  view  could  be  entertained.    It 
ihMdl  be  remembered  that  the  court  places  its 
deeUrm  upon  the  groaod  that  the  change  in 
See  17  OtTO. 


the  remedy  has  not,  in  legal  effect,  impaired  the 
obligation  of  the  contract,  and  not  upon  the 
ground  that  this  suit  is,  within  the  meaning  of 
Uie  Federal  Oonstitution.asuit  against  the  Statb 
Not  could  it  be  placed  upon  mo  latter  ground 
without  overtnming  the  settled  doctrines  of  this 
court.  Datii  v.  Orag,  IS  Wall.,  208  [88  U.S., 
XXL.  Wn  ;  Otbom  v.  Bank,  9  Wheat.,  788  ; 
Board  of  JOquidtMon  v.  MeComb,  92  U.  S.,  681 
[XXni.,  828].  It  is  acase  in  which  aplain  of- 
ficial duty,  requiring  no  exercise  of  discretion, 
is  to  be  performed,  and  where  performance  in 
the  mode  stipulated  by  the  contract  is  refused. 
In  such  cases,  any  person  who  will  sustain  per- 
sonal injury  by  such  refusal  may  have  a  maitr 
damu*  to  compel  its  performance.  Board  of 
Liquidation  v.  MeComb,  tupra.  The  Acts  of 
1882,  in  their  application  to  the  bonds  issued 
imder  that  of  1871,  are  unconstitutional  and 
void,  because  the>  impair  the  obligation  of  the 
contract  between  the  parties,  "nie  way  is, 
therefore,  clear  for  the  court  to  ap^y  the  rem- 
edy allowed  by  the  statute  when  the  contract 
was  made.  That  remedy  is,  in  law,  unalf  ected 
by  subsequent  imconstitutional  legislation.  The 
defendant  cannot  plead  such  legislation  as  an 
excuse  for  the  non-performance  of  a  plain  of- 
ficial duty,  requiring  no  exercise  of  discretion, 
because,  as  held  in  Boeird  cf  Liquidation  v. 
MeComb,  tnipra,  in  accordance  with  settled  prin- 
ciples, an  unconstitutional  law  will  be  treated 
by  the  courts  as  null  and  void  ;  and  if  the  of- 
ficer plead  the  authority  of  an  imconstitutiona] 
law  n>r  the  non-performance  or  violation  of  his 
duty,that  will  not  prevent  a  mandamu*  from  be- 
ingissued,  or  an  injunction  being  granted  when 
that  is  necessary  to  prevent  threatened  injury. 
One  word  in  this  connection  about  Tem'Mm^t 
v.  Sneed,  96  U.  8.,  69  [XXIV.,  610],  to  which 
the  court  refers  as  authority  for  the  present  de- 
cision. In  the  brief  of  the  Attomey-Oeneral  of 
Virginia  the  names  of  the  Justices  who  partici- 
pated in  that  decision  are  given,  and  mine  is 
g laced  among  the  number.  This  is  an  error 
ito  which  counsel  natur^y  fell  by  reason  of' 
the  fact  that  there  are  cases  in  the  same  volume 
preceding  Tennatet  v.  Sneed,  and  cases  in  the 
previous  volume  of  our  reports,  in  the  decision 
of  which  I  participated.  In  fact,  however,  that 
case  was  determined,  and  the  decision  therein 
annoimced,  before  I  became  a  member  of  this 
court. 

Touching  Tenneuee  v.  Bneed,  I  may  say  that 
it  does  not  militate  against  the  views  I  have  ex- 
prmsed.  Upon  the  mco  of  that  decision  it  ap- 
pears that  tins  court,  accepting  as  authority  a 
decision  of  the  Supreme  Court  of  Tennessee, 
held  that  when  the  contract  there  in  question 
was  made,  no  remedy  by  mandamus  was  given 
against  an  officer  of  the  State,  charged  with  the 
collection  of  the  revenue.  Arid  to  show  that 
the  court  did  not  have  before  it  and  did  not  de- 
cide any  case  of  the  impairment  of  the  obliga- 
tion of  a  contract  through  the  withdrawal  of  ex- 
isting remedies  by  subsequent  legislation,  I 
3 note  this  language  from  the  opinion  of  Mr. 
uttiee  Hunt,  spiking  for  the  court:  "The 
question  dlscusmd  by  Mr.  Juttiee  Swayne,  in 
Tfoawr  V.  Wtiiteliead,  18  WaU.,  814  [88  U.  S., 
XXL,  857],  of  the  preservation  of  the  laws  in 
exlslenoe  at  the  time  of  the  making  of  the  con- 
tract, is  not  before  us.  The  claim  is  of  a  subse- 
quent injury  to  the  contract." 
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Without  farther  elaboration,  and  referring  to 
the  authoritleg  dted  in  the  dissenting  opinion 
of  nuT  brother  Field,  I  content  myselfwith  say- 
ing that  the  principles  of  law  applicable  to  the 
present  cases  are  stated  in  MeOraeien  t.  Hay- 
VMrd,  2  How.,  608,  612,  618,  where  this  court, 
speaking  by  Mr.  Juttiee  Baldwin,  said:  "The 
obligation  of  a  contract  consists  in  its  binding 
force  on  the  party  who  makes  it.  This  depencu 
upon  the  laws  in  existence  when  it  is  made. 
Toese  are  necessarily  referred  to  in  all  contracts 
and  form  a  part  of  them,  as  the  measure  of  the 
obligations  to  perform  them  by  the  one  party 
and  the  right  aoouired  by  the  other.  There  can 
be  no  other  standard  by  which  to  ascertain  the 
extent  of  either,  than  that  which  the  ternia  of 
the  contract  indicate,  according  to  their  settled 
legal  meaning;  when  it  becomes  consummated, 
the  law  defines  the  duty  and  the  right,  compels 
one  party  to  perform  the  thing  contracted  for, 
and  gives  the  other  a  ri^ht  to  enforce  the  per- 
formance by  the  remedies  then  in  force.  If  any 
subsequent  law  affect  to  diminish  the  duty,  or 
to  impair  the  ri^t,  it  necessarily  bears  on  the 
obligation  of  the  contract  in  favor  of  one  party 
to  the  injury  of  the  other;  hence,  any  law  whicn 
in  its  operation  amounts  to  a  denial  or  an  ob- 
struction of  the  rights  accruing  bv  a  contract, 
though  professing  to  act  only  on  the  remedy,  is 
directly  obnoxious  to  the  prohibition  of  the  Con- 
stitution. •  •  •  The  obli^tion  of  the  con- 
tract between  the  parties  in  this  case  was  to  per- 
form the  promises  and  undertakings  contained 
fheiein;  the  right  of  the  plaintiff  was  to  dam- 
ages for  the  breach  thereof,  to  bring  suit  and 
obtain  Judgment,  to  take  out  and  prosecute  an 
execution  against  the  defendant  till  the  judg- 
ment was  satisfied,  pursuant  to  the  existing  laws 
of  Illinois.  These  laws  giving  these  rights  were 
as  perfectiy  binding  on  the  defendant,  and  as 
mach  a  part  of  the  contract,  as  if  they  had  been 
set  forth  in  its  stipulations  in  the  very  words  of 
^e  law  relating  to  judgments  and  executions." 

Jfr.  Juttiee  Story,  in  his  Commentaries  on 
the  Constitution,  Vol.  II.  p.  246,  says  that  any 
deviation  from  tbe  terms  of  a  contract,  bv  post- 
poning or  accelerating  the  performance  it  pre- 
scribes, or  imposing  conditions  not  expressed  in 
the  contract,  or  dispensing  with  the  perform- 
ance of  those  which  are  a  part  of  the  contract, 
impairs  Ita  obligation.  And  Judoe  Cooley,  in 
his  treatise  on  (institutional  Limitations,  sum- 
marizes, as  I  think  correctly,  the  doctrines  of 
numerous  adjudged  cases  in  this  and  other 
courts,  when  he  says  that  "  Where  a  statute 
does  not  leave  a  party  a  substantial  remedy,  ac- 
cording to  the  course  of  justice  as  it  existed  at 
the  time  the  contract  was  made,  but  shows  upon 
its  face  an  intention  to  clog,  hamper  or  embar- 
rass the  proceedings  to  enforce  uie  remedy  so 
as  to  destroy  it  entirely,  and  thus  impair  the 
contract,  so  far  as  it  is  In  tiie  power  of  the  Leg- 
islature to  do  it,  such  statute  cannot  be  regarded 
as  a  mere  regulation  of  the  remedy,  and  is  void" 
(p.  289);  languai^e  strikingly  applicable  to  the 
lenslation  of  Virginia. 

By  an  Act  passed  by  the  L^rislature  of  Vir- 
ginia on  the  7th  of  lurch,  18TO,  collectors  of 
taxes  were  required  to  accept,  hi  payment  of 
taxes,  nothing  but  gold  and  nlver  coin,  United 
States  treasury  notes  and  notes  of  national  banks. 
But  the  Supreme  Court  of  Appeals  of  that  Com- 
monwealth pronounced  it  to  be  unconstitutional 
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as  applied  to  the  holden  of  be 
issued  under  the  Funding  Act  I 
888;  24Id.  169;80Idri87.  0 
subsequently  passed  plainly 
object  the  destauctionof  theo 
der  and  in  pursufuice  of  the 
1871.  The  constitutional  val 
lation  was  involved  in  Barl» 
102  U.  8.,  673[XXVL,271]. 
with  only  one  dissenting  vc 
right  of  taxpaven,  holding  o 
der  the  Act  of  1871  to  hare 
payment  of  taxes.  Elnallyca 
of  1882,  which  have  so  chai 
existing  when  bonds  were  ia 
of  1871  that  taxpayers  holdii 
bonds  cannot  use  them  in 
without  expending  more  m< 
compliance  with  their  contra 
are  worth, 

I  cannot  agree  that  the  co 
are  powerless  against  state  1 
so  manifestly  d^gnedto  des 
protected  by  the  Constitat 
States. 

Without  stopping  to  spec 
astrous  consequences  which 
to  the  business  interests  anc 
country  if  all  the  States  sh 
similar  to  those  passed  by 
what  has  been  so  imperfect 
is  conceded,  Antoni  is  entii 
to  have  his  coupon  recdved 
when  offered  for  that  purp 
conceded  in  the  opinion  of 
entitled,  by  the  laws  in  foi 
was  made,  to  the  remedy  < 
pel  the  tax  collector  to  reo 
discharge  pro  tanta  his  tax 
subsequent  statute  does  ii 
of  the  contract,  by  impost 
some  conditions,  which  n 
collector  from  receiving  o 
taxes  when  offered,  but  n 
pay  his  taxes  in  money,  n 
him  unless,  upon  the  occa 
coupons,  he  submits,  will 
recovering  his  costs  of  sui 
proves  to  the  satisfaction  c 
the  coupons  tendered  are 
receivable  for  taxes. 

Upon  the  grounds  8tat« 
judgment 
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hto  intocett  is  an  eqnHable  one,  prooeed  In  a  oonrt 
of  smdtr  for  the  recovery  of  the  aemand,  enforced, 
taitbd  dedaion  in Haywird v.  ulndrmos, afltrmed. 
t  CMain  bondholders,  whose  bonds  with  othera 
vennomed  by  a  common  mortxagre  given  by  a 
oorpofatiOD,  filed  a  bill  to  recover  certain  moneys 
aliqicd  to  be  due  on  a  contract  made  by  the  City  of 
MonpUiwttb  the  mortgaeor,  which coirtiaat  was 
tatened  bithemortgaceaspartof  theseoorityfor 
thSDoads;  lidd,  that  as  the  demand  asainsttbe  City 
VIS  eogntaable  at  law  in  the  name  of  t£e  mortgagor, 
sadBO  special  drcumstanoes  being  shown  for  a  re- 
s(Btto  eouitT,  the  bill  should  be  dfimissed. 
S.  The  united  States  Courts  especially,  in  view  of 
lbs  Act  of  OongresB  declaring  that  siuts  in  equity 
iksU  not  be  sustained  where  plain,  adequate  and 
cmpMe  remedy  may  be  had  at  law,  should  enforce 
ilie  role  above  stated. 

[No,  160.] 
Saimtted  Jan.  t4. 1S8S.   Decided  Mar.  It.  I88S. 

APPEAL  from  the  Circoit  Court  of  the  United 
States  for  the  Western  District  of  Tennessee. 
The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

Mttgrt.  Wm.  M.  Randolph  and  FiUmore 
BetB,  for  appellants. 

Jfenr*.  J.BTHeiskell  and  C.  W.  HeiOUU 
iat  the  Taxing  District,  appellee. 

Jfr.  JtuHee  Bradley  delivered  the  opinion  of 

the  court: 

This  case  was  commenced  by  a  bill  in  equity 
illedby  the  New  York  Guaranty  and  Indemnity 
Company  and  others,  holders  of  bonds,  of  the 
Uemphis  Water  Company,  against  said  Water 
Company,  the  City  of  Memphis,  the  trustees  of 
a  mortgage  given  to  secure  said  bonds,  and  cer- 
tain others  of  the  bondholders  and  persons  in- 
toEsted.  The  principal  object  of  the  bill  was 
to  have  declared  valia  a  certain  contract  made 
between  the  city  and  the  Water  Company,  and 
tooompel  the  city  to  comply  with  its  terms,  in 
oidtr  that  the  moneys  alleged  to  be  due  thereon 
ftom  the  city  might  be  applied  to  the  payment 
of  tlie  bonds  held  by  the  complainants  and  oth- 
ers, the  v&A  contract  being  included  in  the  mort- 
al There  was  also  a  prayer  for  a  sale  of  all 
ae  invperty  and  privileges  of  the  Water  Com- 
pile under  the  mortgage,  and  an  alternative 
prarer  that  the  said  contract  might  be  canceled 
if  me  cotirt  dtould  hold  it  to  be  void,  and  that 
tken  Ibc  city  might  be  compelled  to  pay  up  a 
sahaoiption  it  had  made  to  the  stock  of  the 
Water  Compuiy,  or  else  that  the  stock  might  be 
canceled.  The  circumstances  of  the  case  on 
whicfa  the  bill  was  founded  may  be  briefly  stated 
as  follows: 

The  chATtcr  of  the  City  of  Memphis,  amongst 
ottker  things,  conferred  upon  its  corporate  au- 
thorities the  power  of  supplying  the  city  with 
vater  for  all  purposes.  But,  on  the  28th  of 
I^bruvy,  1870,  an  Act  was  passed  chartering 
theNemidiis  Water  Company,  and  giving  to 
it  die  exchisiTe  privilege  of  laying  down  water 
pipes  and  extending  aqueducts  and  conductors 
tbroogfa  all  or  any  of  the  streets,  lanes  and  alleys 
of  tte  dtj  and  of  supplying  to  the  inhabitants 
water,  by  public  works.  Under  this  charter, 
te  Company  commenced  operations  for  laying 
p^pn  and  erecting  works  without  the  acquics- 
renoe  of  the  city  authorities.  The  city  under- 
took to  caxry  out  a  counter  scheme,  which  had 
beea  under  consideration  for  several  years.  A 
litigation  enimed,  which  resulted  in  Jime,  1871, 
in  a  Judfinent  of  the  Supreme  Court  of  Tennes- 
•M^  ooommiiigthe  Water  Company's  exclusive 
T^il,  and  enjoining  the  city  nt>m  interfering 
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therewith,  the  court  holding  in  substance  that 
the  exclusive  right  given  to  the  Water  Company 
suspended  that  of  uie  city  for  the  period  named 
in  the  former's  charter.  Thereupon,  on  the  18th 
of  January,  1872,  the  city  and  the  Water  Com- 
pany entered  into  a  contract  whereby,  amongst 
oth^  things,  the  Water  Company  agreed  to 
erect  waterworks  in  the  city,  including  a  cer- 
tain number  of  street  hydrants,  of  a  peculiar 
construction,  which  the  city  agreed  to  hire  for 
the  purpose  of  extinguishing  fires,  and  to  pay 
therefor  a  certain  annual  rent;  and  it  was 
mutually  a^eed  that  the  city  should  receive  one 
half  of  the  Company's  capital  stock,  amounting 
to  $100,000. 

Immediately  after  this  contract  was  execut- 
ed, the  Water  Company  took  measures  to  raise 
money  by  an  issue  of  bonds  to  the  amount  of 
$600,000.  For  this  purpose  they  executed  a 
deed  of  trust  in  the  nature  of  a  mortgage  to  F. 
S.  Davis,  T.  R.  Famsworth  of  Memphis,  and 
J.  L.  Worth  of  New  Tork,  whereby  they  con- 
veyed all  their  franchises,  lands,  wells,  pumps, 
machinery,  pipes  and  other  property  Uien  held 
and  thereafter  to  be  acquired,  and  all  the  in- 
come which  they  mi^ht  thereafter  "  Receive, 
acquire  or  become  entitled  to.including  nil  sums 
of  money  which  the  party  of  the  first  part  may 
become  entitled  to  receive  from  the  City  of  Mem- 
phis under  and  by  virtue  of  a  contract  made 
and  entered  into  l>ctween  the  said  City  of  Mem- 
phis and  the  said  party  of  the  ti^  part  hereto 
on  the  18th  day  of  January,  A.  D.  1872."  This 
deed  was  declared  to  be  given  for  the  purpose 
of  securing  the  payment  of  six  hundred  bonds 
of  $1,000  each,  payable  to  bearer,  with  interest 
at  seven  per  cent  per  annum  semi-annually.  In 
case  default  should  be  made  in  payment  of 
principal  or  interest,  power  was  given  to  the 
trustees  to  take  possession  of  the  property  and 
books  of  the  Company,  and  to  collect  all  moneys 
due  to  it,  indudine  all  sums  due  or  coming  due 
from  the  City  of  Memphis  under  the  said  con- 
tract, and  to  apply  the  same  to  the  payment  of 
unpaid  interest  on  the  bonds;  and,  if  two  suc- 
cessive installments  of  interest  should  be  unpaid 
the  principal  to  become  due,  and  at  the  request 
of  a  majority  in  interest  of  the  bondholders,the 
trustees  should  take  possession,  give  notice  and 
sell  the  entire  property  for  cash  and  apply  the 
same  to  the  payment  of  principal  and  mterest 
on  the  bonds. 

The  bonds  provided  for  br  this  mortgage 
were  duly  issued  and  disposed,  of,  and  the  com- 
plainants represent  themselves  as  holding  near- 
ly all  of  them;  those  supposed  to  hold  the  re- 
mainder being  made  defendants. 

It  is  alleged  and  not  denied,  that,  on  or  prior 
to  the  first  of  April,  1878,  the  waterworks  were 
completed  and  in  operation,  and  the  hydrants 
stipulated  for  in  the  contract  of  January,  1872, 
were  used  by  the  city.  But  the  city  refusing  to 
pay  the  rent  therefor,  a  suit  was  brought  by  the 
Water  Company  against  the  city  to  recover  the 
first  installment  of  rent  due.  After  the  plead- 
ings were  filed,  the  writ  and  declaration  were 
amended  by  consent  so  as  to  be  in  the  name  of 
the  Water  Company,  to  the  use  of  Davis,  Fams- 
worth and  Worth,  trustees  of  the  mortgage. 
The  cause  was  tried  in  April,  1874,  and  a  ver- 
dict was  given  and  judgment  rendered  for  the 
plaintifb.  "The  Supreme  Court  of  Tennessee, 
on  writ  of  error,  reversed  this  judgment  in  De- 
81  ^^       486, 
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cember,  1876,  and  awarded  a  new  trial,  the 
court  holding  that  the  contract  between  the  city 
and  the  Water  Cotnpanr  was  ultra  vire*  of  the 
city  and  absoltitely  Tola. 

In  the  meantime,  in  May,  .1876,  whilst  the 
writ  of  error  was  pending,  at  the  request  of  the 
requisite  niunber  of  bondholders,  the  trustees 
of  the  mortgage  took  x>oBsession  of  the  proi)erty 
of  the  Water  Company,  and  proceeded  to  ad- 
vertise the  same  for  sale.  Thereupon  one  T. 
W.  Yardlev,  a  holder  of  some  of  the  bonds, 
filed  a  bill  in  equity  in  the  Chancery  Court  of 
Shelby  County,  Tennessee,  alleging  that  the 
New  York  Guaranty  and  Indemnity  Compan  v 
had  obtained  the  bonds  held  by  it  for  an  usun- 
ous  and  corrupt  consideration,  which  made  it 
inequitable  for  that  Company  to  hold  the  said 
bonds,  or  at  least  for  the  full  amount  thereof; 
and  that  said  Company  was  urging  the  trustees 
to  make  said  sale,  which  would  at  that  time  be 
at  a  sacrifice  of  the  property;  and  he  prayed  for 
an  injunction  to  prevent  the  sale,  and  for  an  in- 
vestigation of  the  true  amount  due,  if  anything, 
to  said  New  York  Guaranty  and  Indemnity 
Company.  All  the  bondholaers  as  well  as  the 
Water  Company  itself,  were  made  parties  to 
the  suit.  A  temporary  injunction  was  granted. 
On  the  26th  of  May,  1875,  a  decree  was  made 
by  consent  of  all  parties,  that  the  property 
should  be  exposed  for  sale  by  the  trustees  on 
sixty  days'  notice,  whenever  the  court  in  its  dis- 
cretion should  so  order,  on  the  demand  of  the 
requisite  number  of  bondholders,  and  that  the 
mutual  rights  of  the  parties  to  a  distribution  of 
the  proceeds  should  be  ascertained  by  the  fur- 
ther litigation  in  the  cause;  the  trustees  in  the 
meantime  to  keep  possession  of  the  property  and 
account  for  all  receipts  and  expenditures.  An 
amendment  to  the  bill  was  afterwards  filed, 
which  prayed  an  account  to  be  taken  of  the 
amount  justly  due  to  all  parties,  and  for  a  fore- 
closure and  sale  of  the  mortgaged  premises. 
Answers  and  cross-bills  were  filed,  nearly  all 
the  bondholders  appearing,  to  assert  their  re- 
spective interests.  In  January,  1876,  the  cause 
was  rranoved  to  the  Circuit  Court  of  the  United 
States,  and  further  proceedings  took  place  in 
that  court.  On  the  15th  of  May,  1876,  the  trust- 
ees, at  their  own  request  and  with  the  assent  of 
all  parties,  were  by  decree  discharged  from  the 
custody  of  the  waterworks,  and  ue  president 
and  secretary  of  the  Water  Company  were 
placed  in  charge;  but  it  was  stated  in  the  decree 
that  the  property  was  not  thereby  restored  to 
the  Company  itself,  but  to  be  operated  in  the 
interest  of  the  bondholders,  and  at  all  times 
subject  to  the  supervision  and  control  of  the 
court.  In  March,  1877,  a  few  days  after  the 
filing  of  the  bill  in  the  present  case,  a  decree 
was  made  dismissing  Yardley's  bill  and  the 
several  cross-bills.  &a.  appeal  was  taken  to  this 
court,  but  was  dismissed  for  wuit  of  prosecu- 
tion. On  the  ^  of  June,  1879,  after  the  final 
decree  was  made  in  the  present  case,  the  circuit 
court,  on  the  application  of  the  New  York  Guar- 
anty and  Indemnity  Company  and  others  hold- 
ing a  majority  of  the  bonds,  made  a  decree 
In  the  Yardley  suit,  in  pursuance  of  the  con- 
sent decrees  of  May  28,  1876,  and  May  15, 1876, 
ordering  a  sale,  by  a  commissioner  appointed 
for  that  purpose,  of  all  the  franchises,  rights, 
privileges,  and  property  conveyed  by  the  deed 
of  mortgi^^,  and  authorizing  the  commissioner 
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to  receive  the  bonds  and  coupons  secured  by 
the  mortgage,  as  cash  in  payment  of  the  prop- 
erty, anaforeclosing  the  equity  of  redemption. 
In  answer  tt>  an  application  of  the  appellants 
here,  it  is  now  shown  by  the  apiwlleee  that  the 
said  decree  for  sale  was  carried  into  effect  in 
1880,  and  the  purchase  money  paid,  and  that  in 
June  of  that  year,  pending  this  appeal,  the  cir- 
cuit court  made  a  aecree  confirming  said  sale. 

In  the  present  case,  the  principal  defense  set 
up  by  the  City  of  Memphis,  by  answer  and  de- 
murrer, was  the  alleged  illegality  of  the  con- 
tract, as  adjudged  by  the  Supreme  Court  of 
Tennessee.  It  was  also  insisted  that  there  was 
a  complete  and  adequate  remedy  at  law;  that 
if  there  was  any  cause  of  action  or  complaint, 
it  was  vested  in  the  Water  Company  and  the 
trustees  of  the  mortgage,  all  of  whom  reside  in 
Tennessee;  and  that  the  complainants,  if  they 
have  any  claim,  acquired  it  through  the  assign- 
ment of  the  Water  Company,  which,  itsdf, 
could  not  maintain  a  suit  in  the  United  States 
Court.  The  circuit  court  concurred  in  the  view 
taken  by  the  Supreme  Court  of  the  State,  and 
held  that  the  contract  on  the  part  of  the  city 
was  vXtra  vires  and  void,  and  dismissed  the  biU 
by  a  final  decree  render^  May  27, 1879.  From 
this  decree,  the  present  appeal  was  taken. 

The  main  object  of  the  bill  was  to  enforce' 
the  performance  of  the  contract  made  between 
the  City  of  Memphis  and  the  Water  CompuiT; 
to  have  it  declared  binding,  and  to  compel  ue 
city  to  pay  the  rents  due  under  it,  in  oraer  that 
they  nught  be  applied  in  satisfaction  of  the 
bonds  held  by  the  complainants  and  otben. 
There  was  added,  it  is  true,  a  prayer  for  the 
foreclosure  and  sale  of  the  mortgaged  property, 
and  the  application  of  the  proceeds  to  the  pay- 
ment of  the  debts  received.  But  this  latter  x^oa 
was  already  provided  for  by  the  consent  de- 
crees entered  in  the  Yardley  suit,  which,  as  we 
are  now  informed,  have  be^  earned  into  effect 
at  the  instance  of  the  api>ellants  themselves 
pending  this  appeal.  The  important  question 
to  be  considered  is,  whether  the  principMl  relief 
prayed  for  can  be  granted  in  this  suit. 

The  contract  sought  to  be  enforced  was  not 
made  with  the  complainants;  nor  has  it  ever 
been  assigned  to  them.  It  was  made  with  the 
Water  Company,  and  its  interest  therein  was 
assigned  to  me  trustees  of  the  mortgage,  as  part 
of  the  security  for  the  payment  of  tne  bonds 
held  by  the  complainants.  Whatever  interest 
the  complainants  have  therein  they  derive  as 
ben^ciaries  under  the  mortgage  throngfa  the 
assignment  which  it  contained.  They  stand  in 
no  Mtter  plight  for  the  maintenance  of  tJhe  suit 
than  the  trustees  would  if  they  had  broagbt  it. 
There  seems  to  be  no  reason,  indeed,  wby  tbe 
suit  was  not  brought  by  the  trustees.  No  alle- 
gation is  made  that  they  were  even  un-wiUlng 
to  bring  it.  The  legal  interest  of  the  mortga^ 
was  in  them,  and  they  were  the  proper  repre~ 
sentatives  of  all  the  bondholders,  and  Uie  most 
proper  persons  to  protect  the  trust  in  fbeir 
hands,  uideed,  they  did  bring  a  suit  to  enforce 
the  contract.  The  action  at  law  brought  in  the 
name  of  the  Water  Company  against  tbe  (dty 
f  or  the  recovery  of  the  first  installment  of  rent 
was  prosecuted  for  the  use  of  the  trustees;  and 
this  was  really  the  proper  mode  of  proceeding 
Had  the  tadgment  m  that  case  been  a  final  one, 
the  qu^ons  raised  in  this  cause  would  have 
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tiKii  Ttt  fudieata;  but  a  new  trial  being  ordered 
it  failed  to  have  this  effect.  Thereupon,  short- 
ly after  the  dedsion  of  the  Supreme  Court  was 
nmiered,  the  principal  bondholders,  without, 
K  far  as  appears,  making  any  effort  to  have 
that  suit  further  Prosecuted,  brought  this  suit 
Id  tlte  Fedoral  Court  in  their  own  names  as 
complainants,  and  seek  in  this  indirect  way  to 
accomplish  the  same  purpose  which  was  at- 
tempted to  be  obtained  by  the  direct  proceeding 
in  the  state  court  It  is  a  manifest  at'.empt  to 
erade  the  decision  of  the  case  by  that  court, 
vbidi  had  fall  and  adequate  juriscuction  of  the 
(Object 

It  was  objected  in  limine,  by  the  demurrer  to 
(be  bill,  that,  as  the  complainants  claim  under 
the  assignment  of  the  contract  made  to  the  trust- 
ees, the  circuit  court  had  no  jurisdiction,  be- 
cause the  Water  Company,  with  which  the  con- 
tract was  made,and  which  made  the  assignment, 
is  a  citizen  of  Tennessee.    This  objection  is  in- 
sisted on  here  and  would  seem  to  be  conclusive, 
if  the  citizenship  of  the  parties  were  the  only 
ground  of  jurisdiction  of  the  circuit  court.  The 
Act  of  March  8,  1875  [18  Stat  at  L.,  4701,  de- 
clares that  no  circuit  or  district  court  shall  have 
cognizance  of  any  suit  founded  on  contract  in 
favor  of  an  assignee,  unless  a  suit  might  have 
been  prosecuted  in  such  coiut  to  recover  there- 
on if  no  assignment  had  been  made.    This  suit 
is  founded  on  the  contract  between  the  city  and 
the  Water  Company;  the  whole  claim  of  the 
bimdholders  to  any  benefit  therefrom  depends 
npon  the  assignment  thereof  contained  in  the 
mortgage  deed;  and  although  the  trustees  of  the 
mortgage  are  the  real  assignees,  the  bondhold- 
ers as  eettuit  ffue  trust,  claim  under  them  and 
stand  on  no  mgher  plane,  as  regards  the  right 
to  sue,  than  the  trustees  themselves.  The  com- 
(dainants,  however,  insist  that  this  suit  is  cog- 
nizable by  the  circuit  court  by  reason  of  that 
court's  having  judicial  possession  and  control  of 
the  mortgaged  property^  in  the  Yardley  suit. 
The  bill  and  cross-biUs  in  that  suit,  it  has  been 
seen,  were  dismissed;  but  the  parties  regarded 
the  consent  decrees  entered  therein  as  giving  the 
court  authority  to  keep  the  property  imder  its 
coatrol,  and  to  cause  it  to  be  sold.    Therefore, 
eo  far  as  relates  to  the  waterworks  themselves, 
and  all  the  property  comprised  in  the  mortgage 
wJuch  is  susceptible  of  actual  possession,  the 
position  of  the  ^pelluits  may  be  correct.  But 
the  claim  against  the  city  does  not  lie  in  posses- 
sion, but  in  contract  alone.     The  contract  itself 
may  be  srabject  to  sale  as  part  of  the  mortgage 
assets;  but  the  proceeds  of  the  contract,  the 
money  alleged  to  be  due  from  the  city  to  the 
Water  Company  under  it,  has  never  oeen  re- 
duced to  possession,  and  the  City  of  Memphis 
doiiea  its  liability  to  pay  it.    In  order  to  reduce 
to  possession  the  money  claimed  to  be  due,  and 
•object  it  to  the  control  of  the  court,  the  ordi- 
naiy  mode  of  enforcing  the  contract  must  be  re- 
ntted  to.     It  may  be  that  the  circuit  court  had 
the  power  to  direct  such  aproceeding  to  be  had 
as  ancillary  to  its  administration  of  the  mort- 
gage fond;  but  it  must  be  a  proper  proceeding, 
•dotted  to  the  nature  of  the  demand.  If  a  prom- 
iaM»y  note  were  included  in  the  mortgage  fund, 
and  the  parties  liable  upon  it  should  refuse  to 
pay  it,  the  circuit  court  might  probably  order 
the  tmstees  of  the  mortgage  to  bring  an  action 
on  the  note;  but  a  bill  in  equity  would  hardly  be 
See  17  Otto. 


considered  a  proper  proceeding  for  enforcing  its 
collection.  The  view  we  have  taken  with  re- 
gard to  the  proprietv  of  the  proceeding  In  this 
case,  for  enfordng  the  contract  against  the  dty, 
renders  it  unnecessary  to  determine  the  question 
raised  on  the  assignment  of  it  by  a  citizen  of 
Tennessee.  Whether  the  contract  is  oris  not  a 
valid  one  and,  if  valid,  what  are  the  obligations 
of  the  city  under  it  and  the  damages  for  the 
breach  thereof,  are  pure  questions  oilaw,  which 
the  city  cannot,  under  ordinary  ciraimstances, 
be  compelled  to  litigate  with  any  other  party 
than  the  Water  Company  or  its  legal  assigns. 
If  the  parties  having  the  lend  interest  refuse  to 
sue,  those  having  the  beneficial  interest  will  be 
authorized  to  use  their  names  on  giving  them 
proper  indemnity  against  costs.  The  city  has 
a  right  to  be  confronted  with  those  who  have 
the  legal  interest  in  the  contract,  unless  they  ab- 
solutely refuse  the  use  of  their  names,  or  special 
circumstances  ejtist  which  would  prevent  or 
greatly  embarrass  the  prosecution  of  the  suit 
It  does  not  lose  its  right  to  a  trial  at  law  by  any 
pledges  or  assignments  which  the  Water  Com- 
pany may  make  of  its  interest  in  the  contract. 
Such  pledges  or  assignments  may  create  equita- 
ble rights  m  regard  to  that  interest,  as  between 
the  Water  Company  and  the  assignees;  but  the 
contract,  so  far  as  the  city  is  concerned,  remains 
a  matter  of  legal  cognizance.  If  a  merchant 
should  pledge  his  bills  receivable  as  security  for 
a  loan,  any  equitable  rights  which  arise  between 
him  and  his  pledgees  may  be  adjudged  in  equity; 
but  the  makers  and  acceptors  of  the  bills  must 
be  sued  thereon  at  law.  And  so  here:  whilst  the 
equities  between  the  Water  Company  as  mort- 
gagor and  the  mortgagees,  or  those  claiming  un- 
der them,  such  as  the  right  of  redemption,  etc., 
may  be  determined  bv  a  court  of  equity,  thele> 
gal  demand  against  the  city  on  the  contract  is 
cognizable  at  law,  and  should  be  prosecuted  in 
the  ordinary  courts  of  law,  as  was  done  in  the 
action  brought  in  the  name  of  the  Water  Com- 
pany against  the  city.  Every  question  arising 
on  the  contract  in  this  suit  is  aeterminable  in  an 
action  at  law,  and  was  determined  in  the  action 
referred  to. 

Recurring  for  a  moment  to  the  leading  facts; 
how  does  the  case  reallv  stand?  The  trustees 
of  the  mortgage,  on  default  of  the  Water  Com- 
pany in  payment  of  interest,  took  possession  of 
Its  works,  and  carried  them  on.  In  performing 
this  duty  they  f oimd  or  supposed  they  had  found 
that  certain  rents  had  accrued  and  were  accru- 
ing from  the  city  for  the  use  of  the  hydrants, 
tmder  the  contract  in  question,  which  rents  the 
city  refused  to  pay.  To  establish  the  contract 
and  recover  these  rents,  their  remedy  was  clear 
and  adequate  by  an  action  at  law  in  the  name 
of  the  Water  Company.  They  brought  such  an 
action  and  failed  by  the  adverse  decaision  of  the 
Supreme  Court  of  Tennessee.  Then  the  bond- 
holders, dissatisfied  with  this  result  brought  this 
suit  in  equity  in  the  Federal  Court  for  tne  pur- 
pose of  raising  the  same  questions  anew.  It  is 
difficult  to  see  how  they  acquired  any  right  to 
transfer  the  controversy  from  a  court  of  law  to 
a  court  of  ecjuity.  The  fact  that  thOT  have  only 
a  beneficial  utere^t  is  not  of  itself  sufficient 
Whether  the  l^al  interest  in  the  contract  re- 
mdned  in  the  Water  Company  or  became  vested 
in  the  trustees,  an  action  at  law  could  have  been 
brought  in  the  name  of  the  party  having  it 
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There  is  no  allegation  in  the  bill  that  either  of 
these  parties  were  applied  to,  or  that  thev  re- 
fused to  allow  such  an  action  to  be  brought  in 
their  names. 

We  have  lately  decided,  after  full  considera- 
tion of  the  authorities,  in  the  case  of  Hayward 
V.  Andretes,  5  Morrison,  Trans., 629  [ante,  871], 
that  an  assignee  of  a  chose  in  action  on  which 
a  complete  and  adequate  remedy  exists  at  law, 
cannot,  merely  because  as  such  assig^iee  his  in- 
terest is  an  equitable  one,  bring  a  suit  in  equity 
for  the  recovery  of  the  demand.  He  must  bring 
an  action  at  law  in  the  name  of  the  assignor  to 
his  own  use.  This  is  true  of  all  legal  demands 
standing  in  the  name  of  a  trustee,  and  held  for 
the  benefit  of  cettuU  que  truet.  Besides  the  au- 
thorities cited  in  Hamcard  v.  Andrewi,  refer- 
ence may  be  made  to Mitf.  PI.,  123, 126;  Willis, 
Eq.  PI.,  486,  n.  g;  Adair  v.  Winehuter,  7  Gill 
&  J.,  114;  Motdeu  v.  Bouth.  4  Rand.,  892;  ifay- 
gett  v.  Hart,  6  Pla.,  216;  Smiley  v.  Bell,  Mart. 
*  T.  (Tenn.),  378;  and  the  English  and  Amer- 
ican Note*  to  Hyallv.  Bowles,  2  White  &  Tudor, 
L.  Cas.,  1667,  1670,  ed.  1877. 

In  view  of  the  early  enactment  by  Congress 
in  the  10th  section  of  the  Judiciary  Act,  %  S., 
sec  738,  declaring  "  That  suits  in  equity  shall 
not  be  sustained  in  either  of  the  courts  of  the 
United  States  in  any  case  where  plain,  adequate 
and  complete  rem^^  may  be  had  at  law,"  the 
rule  laid  down  in  Hayward  v.  Andrews  is  enti- 
tled to  special  consideration  from  the  courts  of 
the  United  States.  This  enactment  certainly 
means  something;  and  if  only  declaratoir  of 
what  was  always  the  law,  it  must,  at  least,  have 
been  intended  to  emphasize  the  rule,  and  to  im- 
press it  upon  the  attention  of  the  courts. 

We  think  that  the  present  case  clearly  falls 
within  the  rule.  The  bill  alleges  no  special  cir- 
cumstances which  can  properly  take  it  out  of  its 
operation.  The  fact  that  there  are  many  bene- 
ficiaries entitled  to  a  distribution  of  the  fund,  is 
not  8u£9cient  for  that  purpose.  All  the  proper^ 
ty  covered  by  the  mortgage  deed  constitutes  one 
fund,  and  is  to  be  brought  together  and  admin- 
istered as  such  by  first  oischar^g  the  expenses 
of  the  trust,  and  distributing  the  residue 
amongst  the  bondholders  pro  rata.  There  is  no 
such  division  and  separation  of  interests  into  dis- 
tinct parcels  as  existed  in  the  case  of  FMd  v. 
Mayor  of  N.  T.,  reported  in  6  N.  Y.,  170.  The 
whole  Mneflciary  interest  is  a  unit,  and  is  rep- 
resented by  the  trustees  of  the  mortgage ;  and  the 
case  presents  no  difficulty  or  embarrassment  in 
the  way  of  an  action  at  law. 

We  think,  therefore,  that  the  bill  could  have 
been  properly  dismissed  on  this  ground  alone; 
and  this  renders  it  unnecessary  for  us  to  consider 
the  other  questions  in  the  case. 

TJie  decree  of  the  Circuit  Court  is  affirmed. 

True  copy.    Test: 

Jamea  H.  HoKenney,  Clerk,  Sup.  Court,  U.  8. 


tmiON  TRUST  COMPANY  of  New  York, 
Appt., 

V. 

E.  E.  SOUTHER  &  BROTHER. 

(See  S.  C  IT  Otto,  Gei-«e6.) 

Paner  of  eourt  to  authoriie  reeeiter  of  railroad 

to  pay  debts— eases  foUoteed. 

1.  THien  a  court  of  chancery  Is  asked,  by  taibroad 
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mortgagees,  to  appoint  a  receiver  of  railroad  prop- 
erty, pendlnff  proceedings  for  foreclosure,  tfie 
court  may,  as  a  condition  of  issuing  the  neoeesory 
order.  Impose  such  terms  in  reference  to  the  pay- 
ment from  the  income  during  tbe  leoeivetshlp,  of 
outstanding  debts  for  lalwr,  supplies,  equipment  or 
permanent  Improvement  of  tfie  mortgaged  prop- 
erty, as  may,  under  the  drcumstanoee  <x  the  par- 
ticuiar  case,  appear  to  be  reasonable. 

2.  Tbe  right  to  impose  terms  does  not  depend 
alone  on  whether  current  earnings  have  been  uaed 
to  pay  the  mortsage  debt,  principal  or  Interest,  in- 
stead of  current  expenses. 

&  Fosdiok  V.  Sohall,  XXV.,  and  Hiltenlierser  v. 
B.  Co.,  ante,  followed. 

[No.  1152.] 
8ttl>mttedJan.I9,J883,  Ik(aded  Xir.  JS,  J883. 

APPEAL  from  the  Citcnit  Court  of  the  United 
States  for  the  Southern  District  of  HUncns. 
The  history  and  facts  of  the  case  i^pear  in 
the  opinion  of  the  court. 

Messrs.  S.  Condng  Jadd   and  W.  F. 
WUtehoose,  for  appellant. 
Mr.  T.  C.  IHather,  for  appellee. 

Mr.  Chief  Justice  Walte  delivered  the  oi^n- 
lon  of  the  court : 

This  appeal  was  taken  because  of  a  difference 
of  opinion  between  the  Circuit  Judge  and  tbe 
District  Judge  holding  the  circuit  court  as  to  a 
matter  decided,  and  the  facts  on  which  the 

?[u^ons  certified  depend   may  be  stated  aa 
ollows : 

On  the  7th  of  October,  1871,  the  Cairo  and 
St.  Louis  Railroad  Company  mortgaged  its 
property,  franchises,  tolls,  incomes  and  pfoflta 
to  the  Union  Trust  Company  of  New  Yorii,  to 
secure  an  issue  of  bonds  amounting  in  the  ag- 
gregate to  $2,600,000.  Default  was  made  in  tbe 
payment  of  interest  falling  due  October  1,  1878, 
and  semi-annually  theretSter.  On  the  8th  of 
December,  1877,  the  Trust  Company  filed  its 
bill  in  the  Circuit  Court  of  the  United  St«tes  for 
the  Southern  District  of  Illinois  to  foredoae  tbe 
mortgage.  In  the  bill  it  is,  among  other  thingB, 
averred  that  the  Company  is  insolvent ;  "  Tbat 
many  and  large  claims  exist  against  said  rail- 
road company  of  the  character  known  as  float- 
ing debt ;  and  that  unless  a  receiver  is  i^ointed 
•  »  •  great,  irreparable  damage  to  aud  bond- 
holders will  ensue,  and  the  prdperty  will  be  li- 
able to  be  greatly  depreciated,  and  to  be  in- 
volved in  useless  litigation;  and  your  orator  and 
its  bondholders  will  lose  the  benefit  thereof  aaa 
security  for  Uie  payment  of  said  bonds."  Upon 
this  allegation,  it  was  prayed  that  the  "  Court 
will  appoint  a  receiver  according  to  the  course 
and  practice  of  this  court,  ^ith  the  uaoal 
powers  of  receivers  in  like  cases." 

As  soon  as  the  bill  was  filed,  a  receiver  waa 
appointed  and,  in  making  the  appointment,  tbe 
court,  Vf  its  own  motion,  entered  the  follo'vrin^ 
order : 

"  And  said  receiver,  after  paying  the  expowea 
of  operating,  maintaining  and  repairing  said 
railroad  and  property,  and  after  making  such 
other  payments  herein  authorized  asareormajr 
be  necessary  for  the  conduct  of  sudi  recei\er- 
ship,  shall  pay  and  discharge  all  amounts  due 
and  owing  by  said  railroad  company  for  lattHM- 
or  supplies,  that  may  have  seemed  in  the  opetm- 
tion  and  maintenance  of  such  railroad  prt^texty 
within  six  months  immediately  precming  tkw 
rendition  of  this  decree." 

In  1876  the  railroad  cnnpany  paid  |S,O00  to 
the  beneficiaries  under  tbe  mortgage  on  acoooat 
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of  their  expenses,  to  a  much  lareer  amount,  in 
iee^g  an  agency  in  the  Unitea  States,  and  in 
eoDiuction  with  the  forbearance  which  tiie^  had 
given  the  company  in  respect  to  overdue  mter- 
ot  Prerious  to  the  appointment  of  the  re- 
cdver,  none  of  the  current  income  of  the  com- 
ptnr,  except  this  single  amount,  liad  been  paid 
totne  bondholders. 

When  the  order  in  respect  to  debts  for  labor 
and  supplies  was  entered,  the  court  instituted 
no  special  inquiries  in  respect  to  the  use  which 
had  been  made  of  the  income  prior  to  that  time. 
The  receiver  thus  appointed  took  possession 
of  the  property  and  operated  the  road  until  the 
end  of  the  year  1881,  and  after  a  sale  had  been 
perfected  under  a  decree  of  foreclosure.  During 
the  receivership,  the  net  earnings  of  the  road, 
after  paying  all  operating  expenses,  exceeded 
1200,000.    The  whole  amount  was,  however, 
under  the  orders  of  the  court,  with  the  consent 
of  the  Trust  Company,  from  time  to  time,  ex- 
pended "  In  purdiasing  additional  grounds, 
ndling  stock,  ete.,  and  in  making  permanent  re- 
pairs and   improvements  upon  said   railroad 
property,  instead  of  discharging  therewith  the 
daims  of  (against)  the  railroad  company  for  la- 
bor, matcoials  and  supplies"  during  the  six 
months  immediately  preceding  the  appoint- 
ment of  the  receiver,  and  when  the  property 
vas  finally  sold,  over  $65,000  of  these  debts  re- 
mained unpaid.  Among  them  was  one  to  E.  E. 
Souther  &  Brother  amounting  to  $532.14  for 
supplies.     On  the  9th  of  Hay,  1878,  after  the 
leoaver  got  into  possession  of  the  road.  Souther 
ft  Brother  filed  in  the  suit  for  foreclosure  an  in- 
tervening petition  praying  for  the  allowance  of 
their  claim  and  ita  payment.    On  the  16th  of 
llay,  the  claim  was  allowed  and  the  receiver  di- 
rected to  pay  it  out  of  the  net  earnings  "  and 
before  any  unprovementa  or  ameliorations  are 
made  upon  the  property  in  his  hands  as  re- 
oeiFier."    On  the  6th  of  June,  both  the  Trust 
Company  and  the  receiver  filed  motions  to  set 
aside  this  order.   These  motions  remaining  im- 
disposed  of,  the  road  was  sold  xmder  a  decree 
Ot  foreclosure   in  1881,    and   brought   only 
$4,000,000,  when  the  amount  due  under  the 
mtntgage  was  $4,800,000  and  some  more.  After 
the  report  of  the  sale  was  made  and  a  deficiency 
arapeared,  the  court,  on  the  8th  of  September, 
1888,  set  aride  the  order  for  the  payment  of  the 
debt  to  the  interveners  and  allowed  the  Trust 
Company  to  answer.   An  answer  was  filed  and 
noof  taken  which  disclosed  the  foregoing  facts. 
tFpon  the  facts  so  established  one  of  the  ques- 
tiotts  which  arose  was,  whether,  under  the  cir- 
cmnrtanoeB,  the  court  had  the  right  to  make  an 
orda*  directing  the  parment  of  the  claim.  The 
(Srcoit  Judge  was  of  the  opinion  ttiat  it  had, 
and  a  decree  was  entered  accordingly.    From 
that  decree  this  appeal  was  taken. 

It  seems  to  us  that  the  question  certified  is 
folly  disposed  of  by  the  case  of  tbsdick  v. 
ScfutU, »  D.  8.,  261  [XXV.,  842],  where  it  was 
said:  "  We  have  no  doubt  that  when  a  court  of 
chancery  is  asked  by  railroad  mortgagees  to  ap- 
ptrfnt  a  receiver  of  railroad  property,  pending 
pfDoeedines  for  foreclosiu«,  the  court,  in  the 
eawclae  tS  a  sound  Judicial  discretion,  may,  as 
a  condidon  of  issning  the  necessary  order,  im- 
pow  sucfa  terms  in  reference  to  the  payment 
from  the  income,  during  the  receiversmp.  of 
otAatanding  debts  for  labor,  supplies,equipment 

See  17  Otto. 


or  permanent  improvement  of  the  mortgaged 
property,  as  may,  under  the  circumstances  of 
the  particular  case,  appear  to  be  reasonable." 
To  this  we  adhere  and,  in  our  opinion,  the  right 
to  impose  terms  does  not  depend  alone  on 
whether  current  earnings  have  been  used  to  pay 
the  mortgage  debt,  principal  or  interest,  instead 
of  current  expenses.  Miltevberger  v.  R.  Co. 
[ante,lVt],  decided  at  the  present  Term.  Many 
other  circumstances  may  make  such  an  order 
reasonable,  and  this  case  furnishes  a  striking  ex- 
ample. The  first  default  in  the  payment  ot  in- 
terest under  the  mortgage  occurred,  in  October, 
1878.  The  bondholders  did  not  see  fit  to  take 
possession,  as  they  had  the  right  to  do,  when  the 
default  h^  continued  for  six  months.  On  the 
contrary,  notwithstanding  no  payments  of  in- 
terest were  made,  they  aUowed  the  company  to 
operate  the  road  and  incur  obligations  therefor 
until  December,  1877.  This  was  evidently  in 
the  hope  that  their  condition  would  \»  improved 
by  the  delay;  for  to  effect  the  forbearance  they 
established  an  agency  and  incurred  expenses  to 
an  amount  much  larger  than  the  $3,000  re-im- 
bursed  by  the  company.  Prior  to  the  appoint- 
ment of  the  receiver,  the  gross  earnings  do  not 
appear  to  have  been  enough  to  pay  expen8es,but 
afterwards  they  yielded  a  very  considerable  sur- 
plus. There  cannot  be  a  doubt  that  it  was  for  the 
mterest  of  the  bondholders  that  the  rood  should 
be  kept  in  operation,  and  as  they  did  not  see  fit 
to  take  possession  while  it  could  only  be  oper- 
ated at  a  loss,  it  was  certainly  not  an  abuse  of 
judicial  discretion  for  the  court  to  order,  as  a 
condition  of  granting  their  application  for  a 
receiver,  that  debts  incurred  by  the  company 
in  liius  protecting  the  security  should  be  paid 
from  the  income  of  the  receivership,  if,  in  con- 
sequence of  an  increase  of  revenue,  it  could  be 
done. 

The  income  of  the  receivership,  instead  of 
being  applied  in  accordance  with  the  order  to 
pay  the  aebts  for  the  supplies  and  labor,  was 
used,  with  the  consent  and,  it  may  fairly  be 
inferred,  at  the  request  of  the  bondholders,  to 
buy  additional  grounds,  rolling  stock,  ete.,  and 
to  make  permanent  improvements,  thus  adding 
to  the  value  of  the  property;  which  was  after- 
wards sold.  There  is  notmn^  whatever  to  in- 
dicate that  in  thus  using  the  mcome  it  was  the 
intention  of  the  court  to  revoke  the  original  or- 
der. It  seems  to  have  been  found,  in  the  ad- 
ministration of  the  cause,  that  by  using  the  in- 
come to  add  to  the  value  of  the  fixed  property 
the  interests  of  all  parties  would  be  promoted, 
and  so  the  ftmd,  which  in  equity  belonged  to 
the  labor  and  supply  creditors,  was  for  the  time 
l)eing  diverted  from  them  and  put  into  improve- 
ments and  additions,  the  proceeds  of  which  are 
now  in  court.  It  is  not  to  be  presumed  that 
this  divermon  would  have  been  authorized  if  the 
value  of  the  property  added  to  and  improved 
was  not  to  be  correspondingly  increased.  Clear- 
ly, therefore,  on  the  face  of  the  transaction,  the 
fund  in  court  represents  in  equity  the  income 
which  belongs  to  the  labor  and  supply  creditors 
as  well  as  the  mortgage  security,  and  there  was 
no  impropriety  in  appropriating  it  as  far  as  nec- 
essary to  pay  the  creditors  specially  provided 
for  when  the  receiver  was  appointed.  Such  a 
practice,  under  proper  circmnstances,  was  ap- 
proved in  FMdiek  v.  SchaU,  ubi  $upra,  and 
seems  to  us  eminently  just. 


Digitized  by 


Goo^ 


6M;  617-634 


Sin>BB)tB  CotJBT  OF  THE  UhITBD  StATES. 


Oct.  Tkbh, 


There  were  odier  questions  certifled  in  the 
case,  but  as  we  answer  the  one  which  has  been 
particularly  stated,  in  the  affirmative,  and  noth- 
ing more  is  needed  to  sustain  the  decree,  the 
others  will  not  be  considered  further  than  has 
already  been  done  incidentally. 

3%«  decree  of  Vie  Oireuit  Court  it  affirmed. 
True  copy.    Test: 

James  H.  HcKeimey,  Clerk,  Sup.  Court,  V.  8. 

ated-ioru.s.,Ba0. 

Tbdb  Union  Tbust  Compantof  Nbw  Yobk, 
Appt.,  0.  Edwasd  FrrzoBBAU),  No.  1161. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 

Mr.  Chief  Jutiiee  Waite  delivered  the  opin- 
ion of  the  court: 

The  facts  and  questions  certifled  in  this  case 
are  in  all  material  respects  like  those  in  Union 
Trust  Co.  V.  Soutlier  [ante,  488],  just  decided. 
Without,  therefore,  answering  the  questions 
further  than  by  r^erence  to  what  has  been 
said  in  that  case,  we  affirm  (Ae  decree. 

True  copy.  Test: 

Jamee  H.  MoKenney,  Clerk,  Sup.  Court,  V.  S. 


UNION  TRUST  COMPANY  of  New  York, 

Appt., 

«. 

JOHN  WALKER. 

(See  8.  a,  17  Otto,  »e.) 

Auignee,  rights  of. 

An  assignee  of  a  olalm  which  the  reoelrer  of  a 
railToad,  pendinc  the  foreclosure.  Is  ordered  to  pay, 
has  the  same  ngrbt  to  payment  as  the  orlpnal 
bolder;  the  right  passes  with  an  assignment  oi  the 
claim. 

[No.  1150.1 
Submitted  Jan.  19,1882.  DeHded  Mar.  11,1883. 

APPEAL  from  the  Cuxmit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois. 
For  the  history  and  facts  of  the  case,  see  the 
opinion  of  the  court  and  the  case  of  Union 
Trust  Co.  V.  8out/ter,  ante,  488. 

Messrs.  S.  Coraing  Jndd   and  W.  F. 
WUtehonBe,  for  appellant. 
Mr.  ThonuM  C.  Zletcher,  for  appellee. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

This  case  differs  from  that  of  Uni<m  Trust 
Co.  v.  Boutheir\a,nte,  488],  only  in  t^e  fact  that 
Walker,  the  present  intervener  and  appellee,  is 
the  assignee  by  purchase  from  the  ori^al  hold- 
ers of  the  claims  he  seeks  to  have  paid,  and  one 
of  the  questions  certifled  is,  whether,  being  an 
assignee  and  not  an  original  holder,  he  is  enti- 
tled to  payment.  We  have  no  hesitation  in  an- 
swering this  question  in  the  affirmative.  As  was 
said  in  FosdUk  v.  Sctudl,  99  U.  8.,  258  [XXV., 
342],  these  creditors  are  paid,  not  because  they 
have  in  law  a  lien  on  the  mortgaged  property 
or  the  income,  but  because  in  equity  the  earn- 
ings of  the  Company  constitute  a  fund  for  the 
payment  of  the  expenses  which  their  claims 
represent,  before  any  income  arises  which  ought 
to  be  applied  to  the  discbarge  of  the  mortgage 
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debt.  Under  such  circumstances,  it  is  a  matter 
of  no  importance  that  the  original  creditor  has 
parted  with  the  claim.  The  right  is  one  that  at- 
taches to  the  debt  and  not  to  the  person  of  the 
original  creditor.  Consequently,the  right  passes 
with  an  assignment  of  the  debt. 

The  decree  is  affirmed. 

True  copy.  Test : 

James  H.HcKenney,  Clerk,  Sup.  Court,  IT.  S. 

ated-Ul  n.  S.,  78S. 


THOMAS    COCHRAN    et   ai..,   Su^vivor^ 

etc.,  Flffs.  in  Err., 

t. 

AUGUSTUS    SCHELL,    Late   Collector   of 

Customs. 


AUGUSTUS    SCHELL,    Late    Collector   of 

Customs,  PlfT.  in  Err., 

f>. 

THOMAS  COCHRAN  and  WILLIAM  BAR- 
BOUR, Survivors,  etc. 

(See  S.  C,  ^^Basrber  v.  ScAdJ,"  17  Otto,  817-684.) 

Duty  Act,  construction  of—meantTig  of  words — 
eoUedors  fee. 

*1.  By  schedule  D  to  the  Act  of  July  W,  IMS,  SStat, 
at  L.,  le,  a  duty  of  26  per  cent  ad  valorem  was  Im- 
posed  on  cotton  laces,  cotton  InsertingB,  and  mao- 
ufaotures  composed  wholly  of  cotton,  not  other- 
wise provided  for.  By  section  1  of  the  Act  of  Xaidi 
3, 1867,  U  Id.,  102,  the  duties  on  the  articles  eniunev- 
ated  in  schedules  C  and  D  of  the  Act  of  1848  were 
fixed  at  24  and  10  per  cent,  respectively,  with  sodt 
exceptions  as  are  herelnarter  made.  By  section  S 
of  the  Act  of  1867,  "All  manufactures  composed 
wholly  of  cotton,  which  are  bleeched,  printed, 
painted  or  dyed,  and  delaines,"  were  txansferred 
to  schedule  C;  held,  that  laces  and  insertings  com- 
posed wholly  of  cotton,  and  Ueaohed  or  dyed,  weie 
duitable  at  S4  per  cent,  under  the  Act  of  1867. 

2.  The  desiniatlons  qualified  by  the  wonl  "cot- 
ton," In  the  Act  of  IBM,  are  deslgnatlonB  of  artidea 
by  special  description,  as  contradlstingulsbed  from 
designations  by  a  oonunerolal  name  or  a  name  of 
trade,  and  are  designations  of  quality  and  mate- 
rial. 

&  Under  section  2  of  the  Act  of  March  Z,  17M.  1 
Stat,  at  L,  706,  the  following  fees  are  not  obmrg^' 
able  at  the  custom-house:  a  fee  for  putting  cm  an 
Invoice  a  stamp  or  oertlflcate  as  to  the  presenta- 
tion of  the  Invoice ;  a  fee  for  an  oath  to  an  entry 
or  for  a  jurat  to  such  oath ;  'a  fee  for  an  order  from 
the  oolleotor  to  the  storekeeper  to  deliver  examined 
packages. 

[Nos.  1126,  1127.1 
Motion  to  adnanee  submitted  Jan.   17,   188S. 
Granted  Jan.  SS,  1883.     Argued  Mar.  6,  7, 

1883.    Decided  Mar.  19,  1883. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New- 
York. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  Oeorg^  BUas,  for  Cochrane  et  al., 
plaintiffs. 

Mr.  S.  F.  PhilUpa.  SoUdtor-Oen.,  for 
Schell,  defendant. 

Mr.  Justice  Blatehfbrd  delivered  the  optn. 
ion  of  the  court : 
This  is  a  suit  commenced  in  1868,  by  the  mean- 

*Head  notes  by  Mr.  Jucttee  Bl^atchtobd. 

S. 
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ben  of  the  firm  of  8.  CochraD  &  Co.,  against 
the  Collector  of  the  Port  of  New  York.  As 
tried  in  the  circuit  court  it  involved  the  lecov- 
trj  back  of  duties  paid  on  cotton  laces  and 
cotton  iosertings  imported  from  abroad  in  1857, 
1658, 18Se,  1860  and  1861 ,  and  of  fees  paid  at  the 
cnstom-house.  The  laces  and  insertings  were 
composed  wholly  of  cotton,  and  were  either 
bJocbed  or  dyed.  The  collector  charged  a  duty 
on  them  of  24  i>er  cent  ad  valorem,  the  importen 
chimiDg  thftt  the  proper  duty  was  19  per  cent 
ai  taltmm.  At  the  trial  the  court  instructed 
the  jniy  that  the  duty  was  correctly  aesessed 
ud  that  the  plaintlCFs  could  not  recover. 

The  question  as  to  the  fees  invelved  four 
items.    On  the  presentation  of  an  invoice  and 
m  entry,  the  Collector,  before  he  would  receive 
tbezD  as  Collector,  impressed  on  each  invoice, 
for  the  convenience  and  security  of  himself 
tnd  the  government,  a  stamp  or  certificate,  cer- 
tifying in  the  name  of  a  deputy -collector  that 
the  invoice  was  presented  on  entry  on  such  a 
day.   On  each  entrv,  one  of  the  plaintiffs'  firm 
was  required  to  make  and  subscribe  before  the 
Collector  or  his  deputy  the  owner's  or  consign- 
ee's oath.  For  each  of  such  stamps  the  Collector 
ezicted  twenty  cents,  and  for  each  of  such  oaths 
twenty  cents.     He  also  exacted  a  fee  of  twenty 
cents  for  each  permit  to  land  the  merchandise 
ODbniced  in  each  entry  on  which  the  duties 
bad  been  paid  or  secured,  such  permit  being 
lined  by  the  CoUector  and  the  naval  officer. 
Sdd  three  fees  of  twenty  cents  were  paid  with 
tbe  doties,   and  othermse  no  permit  for  the 
boding  and  deliveiy  of  the  goods  could  be  ob- 
tained.    The  permit  to  land  covered  all  the 
goods  embraced  in  the  entry,  but  at  least  one 
parage  of  each  invoice  and  one  package  in 
erery  ten  packages  of  each  invoice,  were,  by 
order  of  the  Collector,  designated  on  each  in- 
voice and  each  entry  and  al«>  on  the  permit,  to 
be  aent,  and  were  sent,  to  the  public  store  for 
examination  and  appraisement ;  and,  after  they 
bad  been  examined  and  appraised  and  reported 
on,  an  order  was  requimi  by  the  plamtifb' 
film,  signed  by  the  CoUector  alone,  to  the  store- 
keeper, to  deliver  such  examined  packages  to 
tbe  plaintiffs'  firm.  For  every  such  order, with- 
out wliich  the  examined  packages  could  not  be 
obtained,  the  Collector  exacted  a  fee  of  twenty 
cents.  At  the  trial,  the  plaintiffs  conceded  that 
the  fee  for  the  permit  was  1^1.    The  court 
directed  a  verdict  for  the  plaintiffs  for  the 
amounts  exacted  for  the  other  tliree  fees,  with 
interest,  lieing  $1,78480,  and  after  a  judgment 
for  tbe  plaintiffs  therefor,  with  costs,  the  plaint- 
iHs  sued  out  a  writ  of  error  based  on  their  fail- 
ore  to  recover  the  alleged  excess  of  duty  ex- 
acted on  the  laces  and  insertings,  and  the  de- 
fendant sued  out  a  writ  of  error  based  on  the 
recovery  for  the  three  alleged  illegal  fees. 

By  schedule  D  of  the  Act  of  July  80,  1846,  9 
Stat,  at  L.,  46,  a  duty  of  twenty-five  per  cent 
ad  talorem  was  imposed  on  cotton  laces,  cotton 
insertings,  cotton  trimming  laces,  cotton  laces 
and  bra^,  and  manufactures  composed  whoUy 
of  cotton,  not  otherwise  provided  for. 

By  section  1  of  the  Act  of  March  8,  1857,  11 
Stat,  at  L.,  192,  it  was  enacted  that  after  July 
1, 1857,  ad  valorem  duties  should  be  imposed 
in  Ben  of  those  then  imposed  on  imported  goods, 
as  folkxws:  "  Upon  the  articles  enumenuted  in 
schedules  A  and  B"  of  the  tariff  Act  of  1846,  a 
Bee  17  Otto. 


duty  of  thirty  per  centum,  "And  upon  those 
enumerated  in  schedules  C,  D,  £,  F,  G  and  H 
of  said  Act,"  the  duties  of  twenty-four,nineteen, 
fifteen,  twelve,  eight  and  four  per  centum,  re- 
spectively, "  with  such  exceptions  as  are  here- 
inafter made."  The  schedules  above  mentioned 
respectively  Imposed  duties  of  one  hundred, 
forty,  thirty,  twenty-five,  twenty,  fifteen,  ten 
and  five  per  centum. 

Thus  far  cotton  laces  and  cotton  insertings, 
being  in  schedule  D  of  the  Act  of  1846  at  twenty- 
five  per  cent,  were  reduced  by  the  Act  of  1857, 
with  the  other  articles  in  schedule  D,  to  nine- 
teen per  cent.  But  section  2  of  the  Act  of  18fi7 
provided  "That  all  manufactures  composed 
wholly  of  cotton,  which  are  bleached,  prmted, 
painted  or  dyed,anddelaineB,shall  be  transferred 
to  schedule  C."  Under  this  provision,  it  would 
seem  very  plain  that  the  goods  in  the  present  case 
were  subject  to  a  duty  of  twentv-four  per  cent, 
and  not  of  nineteen  per  cent.  If  section  1  of  the 
Act  of  1867  had  merely  reduced  from  twenty- 
five  per  cent  to  nineteen  per  cent,  the  dutv  on 
the  articles  specially  mentioned  in  schedule  D 
of  the  Act  of  1846,  without  exception,  the  Autj 
on  the  goods  in  question  would  have  been  re- 
duced to  nineteen  per  cent.  But  the  enactment 
was  distinct  that  there  should  be  excepted  out 
of  the  reduction  "  all  manufactures  composed 
wholly  of  cotton,  which  are  bleached,  prmted, 
painted  or  dyed,  and  delaines,"  and  that  they 
should  go  into  schedule  C,  the  twenty -four  per 
cent  schedule. 

The  contention  for  the  plaintlfb  is,  that  as 
cotton  laces  and  cotton  insertings  were  made 
dutiable  by  those  names  in  tbe  Act  of  1846,  they 
are  not  to  be  affected  by  the  subsequent  general 
provision  as  to  manufactures  composed  wholly 
of  cotton. 

Schedule  C  of  the  Act  of  1846  imposed  a  duty 
of  thirty  per  cent  on  cotton  cords,  gimps  and 
galloons,  and  on  "manufactures  of  cotton  *  •  • 
if  embroidered  or  tamboured  in  the  loom,  or 
otherwise,  by  machinery,  or  with  tbe  needle, 
or  other  process."  Schedule  E  imposed  a  duty 
of  twenty  per  cent  on  "Caps,  gloves,  leggins, 
mitts,  socks,  stockings, wove  shirts  and  drawers, 
made  on  frames,  composed  wholly  of  cotton, 
worn  by  men,  women  and  children,"  and  on 
"velvet,  in  the  piece,  composed  wholly  of  cot- 
ton." "rhese  provisions,  uid  the  one  m  sched- 
ule D  as  to  cotton  laces,  etc.,  relate  to  goods 
made  of  cotton  entirely.  Those  goods  are  all  of 
them  goods  to  which.as  manufactures  composed 
wholly  of  cotton,  section  2  of  the  Act  of  1867  ap- 
plies, transferring  them,  when  bleached,  printed, 
painted  or  dyed,  to  the  twenty-four  per  cent 
schedule,  schedule  C.  The  duty  on  them  had 
been  thirty,  twenty-five  and  twenty  per  cent  re- 
spectively. But  for  such  transfer  the  new  duty 
on  those  m  schedules  D  and  £  would  have  been 
nineteen  and  fifteen.  A  new  uniform  rate  of 
twenty-four  was  imposed,  and  while  the  thirty 
was  reduced  by  six  per  cent,  the  twenty -five  was 
reduced  by  only  one,  and  the  twenty  was  in- 
creased by  four.  This  indicates  an  intention,  in 
the  Act  of  1867,  to  impose,  in  general,  on  man- 
ufactures composed  wholly  of  cotton,  when 
bleached,  printed,  painted  or  dyed,  a  relatively 
higher  duty  as  compared  with  other  articles 
named  in  the  Act  of  1846. 

The  expression  "manufactures  composed 
wholly  of  cotton  "  is  not  found  in  t]}e  Act  <1 
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1846.  It  is  in  that  Act  quaUfled  by  the  words 
"  not  othoirise  pioTided  for."  In  the  Act  of 
1857  the  expreasion  ia  "  all  manufactures  com- 
posed whollj  of  cotton,  which  are  bleached, 
etc.  If  the  words  "manufactures  composed 
wholly  of  cotton,"  unqualified,  and  the  words 
"  cotton  laces  "  and  "  cotton  insertings,"  had  all 
of  them  been  found  In  the  Act  of  1846,  as  the 
general  expression  would  not  have  embraced 
ue  specific  terms  in  that  Act,  for  dutiable  pur- 
poses, tiiough  including  them  in  general  lan- 
guage, it  would  be  reasonable  to  say  that  the 
general  expression  in  a  later  Act  would  not  in- 
clude the  specific  terms,  for  dutiable  purposes. 
But  the  fact  that  the  general  expression,  as  used 
in  schedule  D  of  the  Act  of  1846,  is  qualified  by 
the  words  "  not  otherwise  provided  for,"  shows 
that  there  were  manufactures  composed  wholly 
of  cotton  otherwise  provided  for;  Uiat  is,in  other 
items  in  that  Act.  Thus,  besides  the  embroid- 
ered and  tamboured  manufactures  of  cotton 
provided  for  in  sdiedule  C  of  that  Act  there  are 
cords,  gimps,  galloons,  laces,  insertings,  trim- 
ming laces,  lac^  and  braids,  ^tch  with  the  word 
"cotton"  prefixed,  indicating  manufactures 
composed  wholly  of  cotton;  and  there  are  also 
the  article!  composed  wholly  of  cotton  named 
in  schedule  E.  The  material  "  cotton  "  is  the 
tiling  of  special  mark,  as  the  sole  material  in  the 
manufacture.  In  this  view  it  cannot  properly 
be  said  that  these  manufactured  articles,  man- 
ufactures of  cotton  composed  wholly  of  cotton, 
designated  in  the  Act  of  1846  always  by  the 
epithet  "  cotton  "  applied  to  them,  are  not  em- 
braced, for  dutiable  puiposes,  in  the  terms  "all 
manufactures  composed  whoUy  of  cotton,"  in 
section  2  of  the  Act  of  1857. 

The  designations  qualified  by  the  word  "cot- 
ton," in  the  Act  of  1846,  are  designations  of  ar^ 
tides  by  special  description,  as  contradistin- 
guished from  designations  by  a  commercial 
name  or  a  name  of  trade.  They  are  designations 
of  quality  and  material.  The  articles  referred 
to,  namra  in  schedules  C,  D  and  E  of  the  Act 
of  1846,  are  all  of  them  manufactures  whoUv 
of  cotton;  but  under  that  Act  thev  were  not  all 
subject  to  the  same  duty,  and  so  that  Act  desig- 
nates them  substantial! V  as  manufactures  wholfy 
of  cotton  which  are  gimps  at  thirty  per  cent, 
manufactnree  wholly  of  cotton  which  are  laces 
or  insertings  at  twenty-five  per  cent,  manufact- 
ures wholly  of  cotton  which  are  stockings,  made 
on  frames  and  worn  by  human  beings,  at  twenty 
per  cent,  and  so  on.    But  for  the  exceptions 

Srovided  for  by  section  1  of  tbe  Act  of  1857  the 
uties  on  those  articles,  if  bleached,  printed, 
pafaited  or  dyed,  would  have  been  reduced  to 
twenty-four,  nineteen  and  fifteen  per  cent  re- 
spectively, but  section  3  of  that  Act  says,  in  sub- 
stance, that  manufactures  wholly  of  cotton 
which  are  gimps  or  laces  or  insertings  or  stock- 
ings, and  so  on,  shall,  all  of  them,  be  subject  to 
twenty -four  per  cent  duty.  This  was  the  view 
applied  by  Jtfr.  Juttiee  Nekon,  in  Srimer  v. 
MeU,  4  Blatchf.,  838,  in  185»,  to  colored  co^ 
ton  hosiery,  under  the  provisions  in  question, 
and  we  think  it  a  sound  one.  It  was  the  view 
adopted  by  tlie  drcnit  court  in  this  case.  There 
is  no  qneetion  of  commercial  designation. 
Hence,  the  casea  cited  and  relied  on  by  the  im- 
porters, an  not  cases  in  their  favor. 

Bomer  ▼.  OMedor,  1  Wall.,  486  [68  U.  8., 
XVn.,  688],  in  1868,  was  a  case  in  which  Mr. 
498 


Jtutiee  Nelson  delivered  the  opinion  of  tUt 
court.  It  was  a  case  under  these  same  statutei. 
Almonds  were  dutiable,  by  that  name,  at  f<Hty 
per  cent,  in  sdiedule  B  of  the  Act  of  1846.  Un- 
der tiie  Act  of  1867  the  duty  on  the  articles  in 
said  schedule  B  was  reduced  to  and  fixed  at 
thirty  per  cent,  and  the  collector  exacted  that 
duty  on  almonds.   It  was  contended  that  as,  by 
section  3  of  the  latter  Act,  "  fruits,  green,  ripe 
or  dried,"  were  transferred  to  schedule  O,  aad 
so  made  subject  to  only  eight  per  centdn^,  al- 
monds were  so  transferred,  as  being  "  miits, 
green,  ripe  or  dried."    An  attempt  waa  made, 
at  the  trial,  to  show  that  at  the  time  the  Act  of 
1857  was  passed,  almonds  were  fmit,  green,  ripe 
or  dried,  according  to  the  commerdal  onder- 
standing  of  those  terms  in  the  markets  of  this 
coimtiy,  and  questions  were  certified  to  this 
court,  on  a  division  of  opinion  in  the  drcnit 
court,  as  to  the  proper  du^  on  almonds,  and  as 
to  the  admissibiut^  of  such  evidence.    It  was 
contended,for  the  importer,that  the  term  '  'dried 
fruits,"  in  popular  meaning,  included  almonds. 
The  government  claimed  that  the  term  "  al- 
monds" was  a  8i)eciflc  name  and,  therefore,o(Hn- 
mercial  nomenclature  had  no  applicatiMi.  This 
court  held  that  inquiiy  as  to  whether,  in  a  coot- 
mercial  sense,  almomu  were  dried  fmit,  had 
nothing  to  do  with  the  question,  as  a  duty  had 
been  imposed  on  almonds,  eo  nomine,  almost  im- 
memorially;  and  that,  as  almonds  were  charged 
specifically  with  a  duty  of  forty  per  cent  in  the 
Act  of  1846,  and  were  not  named  as  almonds  in 
the  changes  in  the  Act  of  1857,  and  full  efiiect 
could  be  given  to  the  term  "fruit,  dried,"  with- 
out induding  almonds  in  it,  it  followed  that  al- 
monds were  dutiable  at  thirty  per  tseoX,    There 
is  nothing  in  this  decision  that  overrules  that  in 
Beimer  v.  SeMl,  or  that  aids  the  importers  in 
the  present  case.  The  Act  of  1846,  in  substance, 
mentions  manufactures  wholly  of  cotton  which 
are  laces  or  insertings,  bleached  or  dyed,  and 
section  3  of  the  Act  of  1857  mentions  them  in 
naming  manufactures  composed  whoUy  of  cot- 
ton, bleached  or  dyed. 

Nor  does  the  case  of  Beiehe  v.  SmtftUt,  18 
Wall.,  163  [80  n.  S.,  XX.,  666],  as  to  b&ds,  ap- 
ply. That  case  was  dedded  on  the  ground  that 
the  word  "animals,"  in  the  Act  of  1881  [IS 
Stat,  at  L.,  198],  did  not  indude  birds,  and  so 
could  not  include  them  in  the  Act  of  1886  (14 
Stat.  atL.,  481. 

There  is  nothing  in  Snwthe  v.  FMe,  28  WalL , 
874  [90  U.  S.,  ±flll.,4r\,  01  in  Artkmr^.  Mar- 
rxwn,  96  U.  S.,  108  [XXIY.,  764],  vrtiidi  ap- 
plies to  this  case. 

The  case  of  Moviu*  ▼.  Artlmr,  96  U.  8. .  144 
[XXIY.,  4301,  was  dedded  on  the  same  view 
as  that  of  Homer  v.  GoUeetor.  Patent  leather 
bad  been  dutiable  by  that  name  in  the  Acta  of 
1861  and  1863.  The  Act  of  1873  [17  St»t.  atL.. 
280],  imposed  a  less  duty  on  skins  dresaed  and 
finished,  of  all  kinds.  This  court  heid  that 
patent  leather  continued  subject  to  the  former 
duty,  on  the  view  that,  althon^  patent  leather 
was  a  finished  skin,  something  was  done  to  it 
after  it  could  be  called  a  finished  ridn  to  make 
patent  leather  of  it,  and  that  it  could  not  have 
been  intended  to  indude  patent  leatb^  in  the 
general  designation  of  "finished  sUna." 

In  Arthur  v.  Lahey.  99  U.  8.,  112  [XXiy 
766],  the  subject  of  duty  waa  laoea,  v^aivSmeC- 
ures  of  silk,  on  which  a  du|^  of  sixty  per  cent 
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WM  exuded,  nnder  the  Act  of  1864  [13  Stat,  at 
L,  810],  as  silk  laces.    It  was  contended  that 
Ihey  vera  dutiable  at  thirty  per  cent  as  thread 
hcea,  Qiider  the  Act  of  1861  [13  Stat,  at  L.  ,190], 
u  amended  by  the  Act  of  1862  ^12  Stat,  at  L., 
550].  The  question  being  submitted  to  the  jury 
wheUier  they  were  commercially  known  as 
thmd  bees,  ahhou^  made  of  silk,  it  was 
fomd  tiiat  they  were,  and  the  plaintifts  had  a 
nrdict.    Tliis  court  held  that  the  auestion  was 
one  of  commercial  desiniation  and  that  the  prior 
qwdilc  designation  of  thread  laces  must  pre- 
nil  over  the  words  silk  laces,  it  appearing  Uiat 
thoewere  thread  laces  of  cotton  and  thread 
laces  of  gilk,  and  articles  commercially  known 
M  silk  laces,  the  designation  of  "  thrmd  lace" 
dependiiig  on  the  mMe  of  manufacture.    The 
pamiph  of  that  case,  and  of  kindred  cases, 
toAaa Arthur y.  Rheinu.mXJ.  S.,148[XXrV., 
81S],  is,  that  the  specific  designation  of  an  ar- 
lide  by  a  commercial  name  will  prevail  over  a 
geoenu  term  in  a  later  Act,  and  has  no  appli- 
catian  to  the  joesent  case,  which  is  not,  as  to 
eoOon  laces  and  cotton  insertings,  one  of  desig- 
nation by  a  commercial  name. 

"Hie  Ull  of  ezceptioiis  in  the  present  case 
Mtes  that  pre-riously  to  about  1879  there  were 
no  cotton  laces  printed  or  dyed,  and  that  from 
asSO  to  1861  there  were  many  goods  composed 
wholly  of  cotton,  and  bleached,printed,pamted, 
coioKd  or  dyed,  such  as  calicoes  (prints),  lawns, 
kaodkerchiets,  velvets  and  velveteens,  and  cot- 
ton piece  goods  ganetaUy.  If,  when  section  9 
of  the  Act  of  1857  [11  Stat,  at  L.,  192],  was  en- 
wied,  the  words  "printed"  and  "painted"  were 
■ot  apfiicahle  to  laces,  it  does  not  follow  that 
the  provision  is  to  be  limited  to  such  cotton  ar- 
tides  as  were  then  printed  or  painted  as  well 
as  bleached  or  dyed.  It  includes  any  article 
wUch,  as  then  known,  satisfied  any  one  of  tiie 
oooditiona. 

We  see  no  warrant  for  the  view  that  the  Act 
of  1867  applies  only  to  piece  goods. 

It  resons  from  these  views  that  the  goods  in 
qmtton  were  subject  to  the  duty  imposed. 

A)  to  the  Uuee  disputed  fees,  we  are  of  opin- 
ion that  tliey  were  none  of  them  allowed  by  the 
htw  in  force,  section  2  of  the  Act  of  March  2, 
17W,  1  Stat,  at  L.,  706. 

Tne  stamp  or  certificate  on  the  invoice  was 
COS  for  the  convenience  and  security  of  the  col- 
lector and  the  government,  and  was  not  an  of- 
ficial eertiflcate,  in  the  sense  of  the  statute.  It 
WM  not  an  official  document  required  by  the 
■erdMnt,  nor  was  it  given  to  him.  It  was  a 
memorandiun  between  officers  in  the  custom- 
hooae,  as  •  part  of  their  system  of  checks  and 
anthoitications. 

Tbe  fee  for  the  oath  to  the  entir,  as  afeefor 
its  administration,  was  not  namea  in  the  stat- 
nte.  As  a  fee  for  the  jurat  to  the  oath,  although 
the  oath  was  required  by  the  statute  and  its 
form  was  prescribed  and  it  was  to  be  taken  be- 
fore the  collector,  the  jurat  was  not  an  official 
doeament  required  by  the  merchant  or  given 
tohfan. 

The  hoi  of  exceptions  states  that  the  order  to 
the  8t(Htekeeper,  to  deliver  examined  packages, 
was  an  order  required  by  the  plainttfb'  firm 
from  the  Collector.  Bat  we  do  not  ttiink  it  was 
aaoCdal  oeitiflcate  or  an  official  document  re- 
Vfaid  by  the  mrachant,  inthe  sense  of  thestat- 
Ma^  ne  pennit  to  laad  the  goods  having  been 
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issued  and  paid  for,  and  the  duties  paid  or  se- 
cured, it  was  the  duty  of  the  officers  of  the  cus- 
toms to  deliver  the  goods,  when  examined.  The 
order  to  the  storekeeper  was  a  memorandum 
between  officers.  It  was  required  by  the  mer- 
chant, in  one  sense,  because,  withont  it,  accord- 
ing to  the  course  of  business,  the  storekeeper 
would  not  deliver  the  examined  packages,  but 
it  was  not  an  official  document  passing  from 
the  custom-house  to  the  merchant. 

The  judgment  of  the  Circuit  Court  it  affirmei. 

True  oopy.   Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  S. 


GEORGE  W.  HILL,  Fiff.  in  Err., 

V. 

GEORGE  F.  HARDING  et  al. 

(See  8.  C 17  Otto,  e81-«86.) 

AetioH  againtt  bankrupt— tsffiset  of  diteharge. 

*A  state  court.  In  which  an  action  against  a  txuik- 
rupt  upon  a  debt  provable  In  bankruptcy  Is  pend- 
ing, must,  on  the  Dankrupfs  application  under  sec- 
tion MOt  of  the  Revised  Statutes,  stay  all  proceed- 
ings to  await  the  determination  ot  the  court  In 
bankruptcy  on  the  question  of  bis  disobarge,  unless 
unieaaonable  dalay  on  his  part  in  endeavoring  to 
obtain  Us  discbarge  is  shown,  or  the  court  in  bank- 
ruptcy gives  leave  to  proceed  to  judgment  for  the 
purpose  ot  ascertaining  Ute  amount  due ;  even  If  an 
ftttaobment  has  been  made  in  the  action  more  than 
four  months  before  the  commencement  of  the  pro- 
oeedlngs  In  bankruptcy,  and  has  been  diaaolved  by 
giving  Dond  with  sureties  to  pay  the  amotmt  of  the 
Judgment  to  be  recovered.  And  if  the  highest  court 
of  the  State  denies  the  application  and  renders  final 
judgment  for  the  plalntlli,  the  bankrupt,  although 
he  has  since  obtained  Us  certificate  of  disohaivB, 
may  sue  out  a  writ  of  error  from  this  court,  and  the 
assignee  in  banloniptcy  may  be  heard  here  in  sup- 
port ot  the  writ. 

[No.  177.] 
Submitted  Mar.  7, 1883.  Decided  Mar.  19, 1883. 

F  ERROR  to  the  Supreme  Court  of  the  State 
of  Illinois. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  Oeor^  W.  Brandt,  for  plaintiff  in 
error. 

Mettri.  Adolph  Moae«,  Wm.  H.  Bamum 
and  0.  E.  Mayer,  for  defendants  in  error. 

Mr.  Juttiee  Qrmy  delivered  the  opinion  of 
the  court: 

The  material  facts,  as  appearing  by  the  rec- 
ord of  this  case  in  the  Supreme  Court  of  Dli- 
nois,  are  as  follows: 

On  the  16th  of  March,1877,the  original  pbint- 
iib,  in  accordance  with  the  statutes  of  Iliinois, 
and  upon  the  affidavit  of  one  of  them  that  the 
defendant  was  indebted  to  them  in  the  sum  of 
(8,264  for  services  as  attorneys  at  law,  and  that 
be  was  a  resident  of  Illinois,  and  was  about 
fraudulently  to  conceal,  assign  or  otherwise  dis- 
pose of  his  property  or  effects  so  as  to  hinder  or 
delay  his  creditors,  sued  out  from  the  Circuit 
Court  of  Cook  County  a  writ  of  attachment 
against  him,  npon  which  his  real  estate  was  at- 
tached. On  the  28th  of  March,  1877,  in  accord- 
ance with  those  statutes,  he  dissolved  the  attach- 
ment by  giving  bond  with  sureties  to  pay  to  the 
plaintiffs,  wi£in  ninety  days  after  judgment, 

*Head  note  by  Mr.  Jwt(e»  Gbat. 
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the  amount  of  any  judgment  which  might  be 
rendered  aeainst  him  on  a  final  trial  in  the  suit. 
On  the  12th  of  April,  1878,  a  verdict  was  re- 
turned for  the  plaintifls  in  the  sum  of  $8,600, 
and  the  defen^uit  moved  the  court  to  set  it 
aside  and  grant  a  new  trial.  On  the  7th  of  Hay, 

1878,  he  filed  in  the  cause  a  duly  attested  copy 
of  an  order,  dated  the  first  of  May,  1878,  ad- 
judging him  a  bankrupt  under  the  Bankrupt 
Act  of  the  United  States. 

On  the  11th  of  May,  1878,  before  judgment 
on  the  verdict,  the  defendant  suggested  the  ad- 
judication in  bankruptcy,  which  was  admitted, 
and  applied  to  the  state  court,  under  section 
6100  of  the  Revised  Statutes,  for  a  stay  of  pro- 
ceedings to  await  the  determination  of  the 
court  m  bankruptcy  upon  the  question  of  hia 
discharge.  On  the  same  day,  the  court  denied 
this  application,  as  well  as  the  motion  for  a  new 
trial,  and  rendered  judgment  against  him  on  the 
verdict,  and  afterwards  allowed  a  bill  of  excep- 
tions, which  stated  the  facts  above  recited. 
That  judgment  was  al&rmed  by  the  Appellate 
Court  for  the  First  District  of  Illinois  on  the 
10th  of  November,  1878,  and  by  the  Supreme 
Court  of  Dlinols  on  the  18th  of  November, 

1879.  The  opinion  of  the  Supreme  Court  is  re- 
ported in  08  Illinois,  77.  On  the  6th  of  Janu- 
ary, 1880,  the  defendant  sued  oat  this  writ  of 
error. 

At  October  Term  1880,  of  this  court,  the  de- 
fendants in  error  moved  to  dismiss  the  writ  of 
error,  because  at  the  time  it  was  sued  out  the 
plaintiff  in  error  had  been  discharged  from  the 
obligation  of  the  debt  to  them;  and  the  assignee 
in  bankruptcy  moved  to  substitute  his  name  for 
that  of  the  bankrupt  as  plaintiff  in  error.  By  the 
papers  submitted  with  tnese  motions,it  ai^>«u<ed 
that  the  assignment  in  bankruptcy  was  made  on 
the  17th  of  June,  1878,  and  a  certificate  of  dis- 
charge granted  to  the  bankrupt  on  the  15th  of 
September,  1870.  The  court  overruled  both 
motions;  but  granted  leave  to  the  assignee  to  be 
heard  by  counsel  at  the  argument  on  me  merits, 
as  to  all  matters  affecting  the  estate  of  the  bank- 
rupt. 

The  record  clearly  shows  that  a  privilege  un- 
der section  5106  oi  the  Revised  Statutes  was 
claimed  by  the  original  defendant,  and  was  de- 
nied by  the  highest  court  of  the  State.  There 
can,  therefore,  be  no  doubt  of  the  authority  of 
this  court  to  revise  the  jodfjment. 

The  sectioii  in  question  is  as  follows:  "No 
creditor  whose  debt  is  provable  shtdl  be  allowed 
to  prosecute  to  final  jud^ent  any  suit  at  law 
or  in  equity  therefor  against  the  tmnkrupt,  un- 
til the  question  of  the  debtor's  discharge  shall 
have  been  determined;  and  any  such  suit  or  pro- 
ceedings shall,  upon  the  application  of  the  bank- 
rupt, be  stayed  to  await  the  determination  of  the 
court  in  bankruptcy  on  the  question  of  the  dis- 
charge; Provided,  There  is  no  unreasonable  de- 
lay on  the  part  of  the  bankrupt  in  endeavoring 
to  obtain  his  discharge;  and  Protided,  otto.  That 
if  the  amount  due  the  creditor  is  in  dispute,  the 
suit,  by  leave  of  the  court  in  bankruptcy,  may 
proceed  to  judgment  for  the  purpose  of  ascer- 
taining the  amount  due,  which  amount  may  be 
proved  in  bankruptcy,  but  execution  shall  be 
sti^ed." 

The  terms  of  this  enactment  are  as  broad  and 
as  peremptory  as  possible.  "  No  creditor  whose 
debt  is  proyable  uiall  be  allowed  to  proeecute 
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to  final  judgment "  any  suit  thereon  against  tl:e 
bankrupt;  and  such  suit  "  shall,  upon  the  ap- 
plication of  the  bankrupt,  be  stayed."  This 
provision,  like  all  laws  of  the  United  States 
made  in  pursuance  of  the  Constitution,  Idnds 
the  courts  of  each  State,  as  well  as  those  of  the 
Nation.  Upon  the  application  of  the  bankrupt 
to  the  court,  state  or  national,  in  which  tee 
suit  is  pending,  it  is  the  duty  of  that  court  to 
stay  the  proceMings  "  to  await  the  detennina- 
tion  of  the  court  in  bankraptcy  on  the  question 
of  the  discharge,"  unless  there  is  unreasonable 
delay  on  the  ^rt  of  the  bankrupt  in  endeavor- 
ing to  obtain  his  discharge.or  unless^  the  atnount 
of  the  debt  being  in  dispute,  the  United  States 
Court  sitting  in  bankruptcy  gives  leave  to  pro- 
ceed to  judgment  for  the  purpose  of  ascertain- 
ing that  amount.  If  neither  the  bankrupt  nor 
his  assignee  in  bankruptcy  applies  for  a  stay  of 
proceedings,  the  court  may  of  course  pioceed 
to  judgment.  Doe  ▼.  ChUdrem,  21  Wall.,  648 
[88  U.  8.,  XXn.,  6401;  EytUr  v.  Qaff.  91  U. 
8.,  681  [XXin.,  4081;  Norton  v.  Smteer.  08  U. 
8.,  865tXXIIL,  0(«]. 

The  stay  does  not  operate  as  a  bar  to  the  ac- 
tion, but  only  as  a  suspension  of  proceedings 
until  the  question  of  the  bankrupt's  diwhaiy 
shall  have  been  determined  in  the  United  States 
Court  sitting  in  bankruptcy.  After  the  deto^ 
mination  of  that  question  in  that  court,  the 
court  in  which  the  suit  is  pending  may  proceed 
to  such  judgment  as  the  circumstances  of  the 
case  may  require.  If  the  discharge  is  refused, 
the  plaintiff,  upon  establishing  his  claim,  mar 
obttun  a  general  judgment.  If  the  discharge  m 
granted,  the  court  in  which  the  suit  is  pending 
may  then  determine  whether  the  plaintiff  ia  en- 
titled to  a  special  judgment  for  the  purpooe  of 
enforcing  an  attachment  made  more  than  four 
months  before  the  commencement  of  the  pro- 
ceedings in  bankruptcy,  or  for  the  purpoae  of 
chuging  sureties  upon  a  bond  given  to  oiaaolve 
such  an  attachment.  But,  so  long  as  the  q[ue»- 
tion  of  the  discharge  in  bankruptcy  is  undeter- 
mined, the  suit  cannot,  against  the  objection  of 
the  bankrupt  or  of  his  assignee  in  bankruptcy, 
proceed  for  any  purpose,  except  in  one  of  two 
events,  an  unreasonable  delay  of  the  bankrupt 
in  endeavoring  to  obtain  hjs  discharge,  or  an 
order  of  the  court  in  bankruptcy  granting 
leave  to  proceed  for  the  single  purpose  of  ascer- 
t^ing  the  amount  due. 

The  result  required  by  the  very  words  of  the 
statute  is  confirmed  by  a  consideration  of  the 
easons  upon  which  it  rests.  Its  purpose  ia  not 
merely  to  protect  the  bankrupt,  in  case  he 
obtains  a  certificate  of  discharge,  from  hav- 
ing the  original  cause  of  action  against  him 
merged  in  a  judgment,  the  right  of  action  upon 
which  might  not  be  barred  l>y  the  diediaige; 
but  to  prevent  him,  so  long  as  the  question  ot 
his  discharge  is  undetermined,  from  beinff  har- 
assed by  suit  upon  any  debt  provable  in  nank- 
ruptcy ,  whether  it  would  or  would  not  be  baned 
by  a  certificate  of  discharge,  and  whether  tbe 
attachment  or  other  security  obtained  in  tb« 
snit  woidd  or  would  not  be  aflet^ed  by  the  pro- 
ceedings in  bankruptcy;  and  also  to  afford  to 
tbe  asfflgnee  in  bankruptCT,  to  whom  all  tfae 
property  of  the  bankrupt  has  passed,  opportU:- 
nity  to  assume  the  defense  of  the  suit,  and  to 
contest  the  existence  and  amount  of  the  plaii»fe> 
UTs  daim,  and  the  validity  of  bis  attarhiiMn^ 
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Thia  view,  which  is  supported  alike  by  the 
words  loi  bv  the  reason  of  the  statute,  is  in  ac- 
CMdmcewiUt  the  preponderance  of  decisions 
in  tbe  bMest  courts  of  the  several  States,  and 
in  the  Dutiict  Courts  of  the  United  States,  as 
shown  by  the  cases  cited  in  argument.* 

The  pUntifb'  debt  being  provable  in  bank- 
roptcf,  so  unreasonable  delay  on  the  part  of 
the  Wmkrapt  in  endeavoring  to  obtain  his  dis- 
chir^  being  shown,  and  the  court  in  bank- 
ruptcy having  granted  no  leave  to  proceed  to 
jodpient  for  the  purpose  of  ascertaining  the 
anMmnt  doe,  the  decision  of  the  state  court,  de- 
njiag  the  application,  made  by  the  bankrupt 
before  Judgment,  for  a  stay  of  proceedings  to 
twait  the  determination  of  the  question  of  his 
disdmrge,  and  rendering  a  general  judgment 
uafaut  him,  was  erroneous,  and  he  had  the 
r^t  to  sue  out  and  prosecute  a  writ  of  error  to 
nmne  it  The  assignee  in  bankruptcy  has  also 
been  permitted  to  be  heard  in  support  of  the 
writ  of  error,  because  of  his  authority  and  duty 
to  defend  the  estate  of  the  bankrupt  against 
deims  and  attachments  which  he  beheves  to  be 
invalid. 

The  result  is  that  the  judgment  of  the  Su- 
jSHDe  Court  of  niinois  must  be  reversed,  and 
the  case  remanded  to  that  court  for  further  pro- 
ceedings in  conformity  with  this  opinion. 

The  judgment  of  the  state  court  being  re- 
Toaed  for  the  reason  that  it  denied  the  stay  of 
Iffoceedings  to  which  the  original  defendant 
wv  entitleid  under  the  provision  of  the  Bank- 
rupt Act  until  the  question  of  his  discharge  in 
hukmptcy  should  have  been  determined,  there 
ii  no  occasion  to  consider  the  question,  which 
Buy  perhaps  depend  upon  the  statutes  or  the 
pwcnce  of  the  State,  whether  it  will  be  within 
the  authority  of  the  court  in  which  the  suit  is 
pa>ding,  now  that  the  defendant  has  obtained 
nil  discharge  in  bankruptcy,  to  render  a  special 
judgment  m  favor  of  the  plaintiSs  for  the  pur- 
pose of  charging  the  sureties  on  the  bond  given 
to  dinolve  tine  attachment;  or  any  other  ques- 
tiot  which  may  hereafter  arise  upon  the  pro- 
duction, by  the  defendant,  of  his  certificate  of 
diiciiarge,  or  upon  the  suggestion  of  the  as- 
agnee  in  bankruptcy. 
Juiffment  rev«r$ed. 
Ittmeopy,    Test: 

JaaieB  H.  HcEenner,  Clerk,  Sup.  Ciourt,  U.  8. 

Citad-108  IT.  8..  598. 

ItetoatTs  Case,  2  Ben.,  78 :  Rcsenberg's  Case,  8 
Ben.,  U;  FBnnr  v.  Taylor,  10  Bk.  Begr.,  200:  Whlt- 
B»^  Ohb,  18  tik.  Beg.,  563  -JUlt  v. Wight,  Uft  Jfass., 
«■:  St.  Bk.  ▼.  Tavlor,  ISO  UaUL,  m;  Towne  v. 
ttaa,]SlCan..  OT:  nuev.  Oole,128Ha8s.,98;  Sea- 
ftrr.  BecUer,  US  Ifon.,  471;  McKay  v.  Funk,  87 
lava,  an ;  Bfcstton  v.  Anderson,  S  B.  C.,  tOi ;  Coben 
T.I>aniMB.MCtau,8«. 


1. 8.  J  AFFRAY  &  COMPANY  et  al.  ,  Appts. , 
t. 
XcGEHEE,  8N0WDEN  &  VIOLETT, 
JA3fE8  TORRANS,  United  States  Mar- 
shal, BT  Alk 

«S«e  S.  C 17  Otto,  8Sl-a86.> 
Arkantai  law — attignment. 

L  Tto  provMoos  of  the  Arkansas  Statute  respeot- 
See  17  Otto. 


Ing  the  sale  of  property  asslsrned  for  the  beneflt  of 
creditoiB,  are  mandatory  and  not  directory. 

2.  An  asBl^ment  which  vests  the  assUnee  with  a 
dlscietlon  contrary  to  the  mandates  of  the  statute 
and,  in  eflect,  authorizes  him  to  sell  the  property 
conveyed  thereby,  in  a  method  not  permitted  by 
the  statute,  is  void. 

[No.  176.] 

Submitted  Mar.  7,  1883.  Decided  Mar.  19, 18SS. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  Eastern  District  of  Arkansas. 
The  history  and  facts  appear  in  the 

Statement  of  the  case  by  Jfr.  <7'u«(t««WoodBt 

The  Statutes  of  Arkaiiisas  contain  the  follow- 
ing provisions: 

"Section  385.  In  all  cases  in  which  any  per- 
son shall  make  an  assigimient  of  any  proper^, 
whether  real,  personal,  or  choses  in  action,  for 
the  payment  of  debts,  before  the  assignee  there- 
of shall  be  entitled  to  take  posceEsion,  sell  or  in 
any  way  manage  or  control  any  property  so  as* 
signed,  he  shall  be  required  to  file  in  the  oflfioe 
of  the  clerk  of  the  court  exercising  probate  Ju- 
risdiction, a  f  uU  and  complete  inventory  and 
description  of  such  property;  and  also  make 
and  execute  a  bond  to  the  State  of  Arkansas  in 
double  the  estimated  value  of  the  property  In 
said  assignment,  with  good  and  sufficient  secu- 
rity, to  be  approved  by  the  judge  of  said  court, 
conditioned  that  such  assignee  shall  execute  the 
trust  confided  to  him,  EelT  the  property  to  the 
best  advantage,  and  pay  the  proceeds  thereof  to 
the  creditors  mentionea  in  said  assi^ment,  ac- 
cording to  the  terms  thereof,  and  faithfully  per- 
form the  duties  according  to  law." 

"Section  887.  Said  aseig|nee  shall  be tequired 
to  sell  all  the  property  assigned  to  him  for  the 

Sayment  of  debt,  at  public  auction,  within  one 
undred  and  twenty  days  after  the  execution 
of  the  bond  required  by  this  Act,  and  shall  give 
at  least  thirty  days'  notice  of  the  time  and  place 
of  such  sale.  And  any  person  damaged  by  the 
neglect,  waste  or  improper  conduct  of  such  as- 
signee, shaU  be  entitled  to  bring  his  action  on 
the  bond  in  the  name  of  the  State  for  the  uec 
and  beneflt  of  such  person. "  Oantt,  Digest,  pp. 
307,208. 

While  these  sections  were  in  force,  to  wit:  on 
December  19,  1878,  James  C.  Moes  and  John  8. 
Bell,  partners  under  the  name  of  Moss  &  Bell, 
doing  business  as  merchants  at  Pine  Bluff,  Ar- 
kansas, conveyed  by  an  assignment  in  writing, 
all  their  goods,  wares  and  merchandise,  and 
choses  in  action  to  the  defendant,  James  M. 
Hudson,  as  trustee  in  trust  for  the  payment  of 
their  debts.  The  deed  of  assignment  preferred 
certain  creditors  who  afterwards  became  the 
complainants  in  this  suit,  and  required  the 
trustee  to  pay  them  in  full  if  the  proceeds  of  the 
property  assigned  should  be  sufficient  for  that 
purpose,  and  if  there  should  be  any  surplus,  to 
pay  it  share  and  share  alike  to  other  creditors. 
The  powers  conferred  on  the  trustee  were  as 
follows:  "To  sell  and  dispose  of  all  of  said 
property  for  cash  as  he  should  deem  advisable 
and  right,  and  to  this  end  to  use  his  own  dis- 
cretion, subject  to  the  supervision  of  the  cred- 
itors •  *  •  and  to  conduct  and  transact  all 
of  the  business  as  he  may  deem  proper  in  the 
exercise  of  a  sound  discretion,  and  as  he  shall 
deem  most  advisable  for  the  beneflt  of  creditors 
and  their  trust;  and  he  shall  have  power  to  ap- 
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point  such  aaaJHtapta,  agents,  and  attorneys  as  in 
his  judgment  may  be  necessary  to  enable  him 
to  fulfil  this  trust,"  etc. 

Hudson  accepted  the  trust  and,  on  Decem- 
ber 21, 1878,  mTObond  according  to  law,  and 
filed  in  the  office  of  the  clerk  of  the  probate 
court,  an  InTentorr  of  the  property  conveyed 
to  him  by  the  deed,  of  asdrament. 

On  £>ecember  21,  18TB.  the  defendants, 
McOehee,  Snowden  & Violett,  recovered  against 
Moss  &  Bell,  in  the  United  States  Circuit  Court 
for  tiie  Eastern  District  of  Arkansas,  a  judg- 
ment for  $10,993,  on  which  execution  was  is- 
sued on  January  13,  1879,  and  the  same  came 
into  the  hands  of  the  marshal  of  the  district  on 
that  day.  The  marshal  levied  the  execution  on 
thegoods  and  chattels  assigned  bjr  Bell  &  Moss 
to  Hudson,  and  took  them  into  his  possession, 
and  was  about  to  advertise  and  sell  tae  same  to 
satisfy  the  execution,  when  the  bill  in  this  case 
was  filed  by  the  complainants,  who  were  the 
preferred  creditors  named  in  the  assignment 
The  bill  recited  the  foregoing  facts,  and  prayed 
an  injunction  against  the  marshal  and  McGe- 
bee,  Snowden  &  Violett,  forbidding  them  to 
interfere  with  the  property  assigned  to  Hudson, 
and  that  they  might  be  decreed  to  return  the 
same  to  him,  etc. 

The  defendants  demurred  to  the  bill  for  want 
of  equity.  The  circuit  court  sustained  the  de- 
murrer on  the  ground  that  the  deed  of  assign- 
ment was  void  on  its  face,  and  dismissed  the 
bilL  The  pivpose  of  this  appeal  is  to  reverse 
that  decree. 

Me»»r$.  S.  F.  Cl»rk  and  S.  W.  WIlliMna, 
for  appellants. 

Mr.v,  M.  Rose,  for  appellees. 

Mr.  JutUee  Wooda  delivered  the  opinion 
of  the  court : 

The  Statute  of  ArkaiwaH  provides  that  the 
property  assigned  for  the  benefit  of  creditors 
shall  be  sold  at  public  auction  within  one  hun- 
dred and  twenty  days  after  the  execution  of  the 
bond  required  of  the  assignee. 

The  deed  of  assignment,  in  effect,  authorized 
Uie  assignee  to  sell  at  private  sale,  and  at  such 
time  and  in  such  manner  as  he  should  deem  ad- 
visable and  right  Under  this  power  he  could 
wait  an  Indefinite  time,  and  then  sell  the  prop- 
erty at  wholesale,  or  he  could  carry  on  the  busi- 
ness of  selling  oft  the  stock  of  goods  in  theordi- 
narr  way  of  retail  merchants,  and  without  any 
limit  of  time  within  which  the  sale  should  be 
completed.  The  powers  conferred  by  the  deed 
of  assignment  were,  therefore,  in  direct  opposi- 
tion to  the  policy  of  the  statute.  It  is  true,  the 
powers  conferred  on  the  trustee  were  subject  to 
the  supervision  of  the  creditors.  But  this  could 
only  mean  a  majority  of  the  creditors.  The  as- 
signee was,  therefore,  authorized  by  the  assign- 
ment to  dispose  of  the  property  assigned  in  a 
manner  different  from  that  pointed  out  by  the 
statute,  and  in  disregard  of  the  wishes  and  re- 
monstrances of  a  minority  of  the  creditors.  The 
c^aestion  presented  is,  therefore,  tUs:  is  an  as- 
signment for  the  benefit  of  creditors,  which  au- 
thorizes the  assignee  to  violate  the  provisions  of 
the  statute  leguuting  sudi  assignments,  valid 
and  binding  on  the  creditors  of  Oie  asdgnorf 

The  contention  of  the  appellant  is  that  the  as- 
signment ia  valid:  (1)  because  the  discretion 
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riven  the  assignee  by  the  assignment  leave* 
nim  at  liberty  to  follow  the  law;  and  (2)  be- 
cause, even  if  the  assignment  required  him  to 
administer  the  trust  in  a  manner  different  from 
that  prescribed  by  the  law,  only  such  directions 
as  conflicted  wiui  the  law  would  be  void,  and 
the  assignment  itself  would  remain  valid. 

We  think  that,  imder  the  construction  given 
the  assignment  law  by  the  Supreme  Court  of 
Arkansas,  in  the  case  of  Baleigh  v.  Orijfftth,  87 
Ark. ,  158,  these  positions  cannot  be  maintained. 
The  asdnunent  in  that  case  provided  as  fd- 
lows:  "The  party  of  the  second  part,"  the  as- 
signee, "  shall  take  possession  of  tdl  and  singu- 
lar the  property  and  effects  hereby  asagaed,  uxl 
sell  and  dispose  of  the  same,  either  at  public  or 
private  sale,  to  such  person  or  persona  for  such 
prices  and  on  such  terms  and  conditions,  eitber 
for  cash  or  upon  credit,  as  in  his  judgment, 
may  appear  bMt  and  most  for  the  interest  of  the 
parties  concerned,  and  convert  the  asms  into 
money." 

It  will  be  observed  that  the  terms  of  the  as- 
signment did  not  prevent  the  assimee,  in  the 
administration  of  nis  trust,  from  f oUowing  the 
directions  of  the  statute  in  all  particulars.     He 
was  at  liberty  to  sell  for  cash  at  public  auction, 
and  within  one  hundred  and  twenty  days  after 
the  filing  of  his  bond.  But  the  aasignmatt  verted 
him  with  a  discretion  to  do  otherwise.  The  court 
declared  the  assignment  to  be  void.  It  said:  "In 
providing  for  the  sale  of  the  property,  tike  stat- 
ute is  disregarded  in  the  deed  of  assignment; 
the  assignee  was  authorized  to  sell  at  a  private 
or  public  sale,  and  for  cash  or  credit     Under 
such  provision  it  was  in  the  power  and  diacie- 
tion  of  the  assignee  to  prolong  the  execution 
and  closing  of  the  trust  for  an  indefinite  period. 
The  Legisbture  deemed  it  expedient,  as  a  mat- 
ter of  public  policy,  to  require  assignees,  in 
general  deeds  of  assignment  for  the  Jmenefit  of 
creditors,  to  sell  all  property  assigned  to  them, 
for  the  x>ayment  oi  debts,  at  public  aucticw, 
witliin  one  hundred  and  twenty-five  days  after 
the  execution  of  the  bond,  on  tmrty  dayr  notice 
of  the  time  and  place  of  sale."    And  the  court 
declared:  "  The  Statute  prescribes  a  mode  of 
sale  in  this  State,  and  dissenting  creditors  axe 
not  barred  by  a  deed  made  in  direct  contrmven- 
tion  of  a  plain  provision  of  the  statute." 

The  effect  of  this  decision  is  that  the  proTia- 
ions  of  the  statute  respecting  the  sale  of^  'prop- 
erty assigned  for  the  benefit  of  creditorB  are 
mandatory  and  not  directory;  see,  also,  PVencft 
V.  Edwwrdt,  13  WaU.,  606  [80  U.  B.,  TTT  ,  708]. 
and  there  are  no  conflicting  decisions  of  tbe 
Supreme  Court  of  Arkansas.  This  bein^  the 
construction  put  upon  the  law  by  the  Sapreme 
Court  of  the  State  when  the  assignment  m  ^»fci 
case  was  made,  it  is  binding  on  the  courts  of  tbe 
United  States.  Breuhear  v.  We$t,  7  Pet.,  aoe- 
Sumnerv.  Side*,  2  Black,  682J[67  U.  8..  XVII., 
806];  JjefflngtoeU  v.  Warren,  Id.,  699  [67  U.  8 
XVII..  261].  It  follows  that  the  asdgrunent^ 
which  vests  the  assignee  with  a  discretian  oan- 
traiy  to  the  mandates  of  the  statute  and,  in  effect, 
authorizes  him  to  sell  the  property  conveyed 
thereby,  in  a  method  not  pennitted  oy  tike  ~ 
ute,  must  be  void,  for  contracts  and  convsT-: 

in  contravention  of  the  terms  or  policy  of  a 

ute  will  not  be  sanctioned.    liek  v.  Bttrr  M 
N,  Y.,  294;  Maegngorv.  8.  E.R.C0.,  IS  C]^  B. 

107  u.a: 
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ei8;  Jadam  v.  Datitm,  4  B.  &  Aid. ,  696;  MiOer 
T.  Put,  1  Allen,  434;  Pttrton  v.  Hervey,  1  Gray, 
\\i]BaOuiv>ay  v.  Moran,  44  Me.,  67. 

T%e  retuU  of  tAete  tieici  it  that  the  decree  of 
Hie  drtuti  Court,  dumiming  the  bill,  becaute  the 
amgnment  in  quiition  wa*  void  on  iteface,  was 
riphtand  mutt  be  affirmed. 
Tnie  copy.   Tot, 

Jama  H.  HoKeimejr,  Clerk,  Sap.  Court,  V.  S. 


CHARLES  H.  MARSHALL  bt  al.,  AppU., 

THE  STEAMSHIP  ADRIATIC,Her  Engines, 
etc,  The  OcEAiac  Steah  Natioation  Com- 
PAST  (Limited)  Claimant. 

(See  8.  C,  The  AihlaUe, "  17  Otto,  618-819.) 

Kniingi  in  admiralty  ease— tailing  rule — eteatn- 
er  meeting  tail  vettd. 


1.  In  cMesof  admiralty  and  maritime  Jurisdiction, 
OS  Ox  ingtanoe  aide  of  ibe  court,  under  tlie  Act  of 
motile  flndinga  of  fact  liave  tiie  effect  of  a  special 
v«TOict  in  an  action  at  law. 

t  There  Is  no  occasion  In  any  case  to  except  spe- 
dtSx  to  a  flndin^  of  fact,  as  its  sufficiency.  In  con- 
Meaon  wtth  the  pleadings  to  support  toe  decree 
mdeied,  is  always  open  to  consideration  on  appeal. 

i.  When  a  steamer  is  nearlntr  anoUier  vesseland 
tkere  is  danger  of  oollislon,  nom  continuing  tlie 
rate  of  speed  at  whidi  she  Is  going,  it  Is  the  duty  of 
Mr  captain  to  slacken  her  8piBedand,if  necessary, 
to  rerene  her  engines  and  move  her  backwards. 

i.  A  aUllnjr  vessel  meeting  a  steamer  must  keep 
ber  eomae,  while  the  steamer  takes  the  necessary 
BtasDres  to  avoid  a  collision ;  it  must  be  a  strong 
can  whicb  puts  the  sailing  vessel  in  the  wrong  for 
obqlDK  tbe  role. 

[No.  169.] 

Argued  Jan.  SI  ana  Feb.  1, 188S.   Decided  Mar. 

19, 188S. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  libel  in  this  case  was  filed  in  the  District 
Coort  of  the  United  States  for  the  Southern 
Dfetrict  of  New  York,  to  recover  for  the  loss 
of  the  ship,  Harvest  Queen,  and  cargo,  result- 
inefrom  a  collision. 

The  district  court  entered  a  decree  dismissing 
the  iihel  with  costs.  This  decree  having  been 
affirmed,  on  appeal,  by  the  court  below,  the 
Sbdants  appealed  to  this  court. 

The  facts  of  the  case  are  fully  stated  by  the 
court.        

Mettrt.  'Wm.  Allen  Bntler,  Thomaa  E. 
flWIIiwn  and  ITiomat  H.  Eubbard,  for  appel- 


Mettrt.  Everett  P.  Wheeler  and  JToaeph 
B.  Ch<»»te,  for  appellee. 

Mr.  Jtutiee  Field  delivered  the  opinion  of 
the  court: 

Tins  case  comes  b^ore  us  on  appeal  from  a 
tetee  of  the  circuit  court,  with  a  finding  of 
beb  upon  which  it  was  rendered.  We  are, 
Ihoefore,  relieved  of  much  of  the  embarrass- 
mentezpWienced  on  the  trial,both  by  that  court 
and  the  district  court,  from  the  difficulty  of  de. 
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termining  from  the  evidence  the  exact  position 
of  the  vessels  immediately  preceding  the  collis- 
ion. Here  we  must  take  the  facts  as  found  and 
apply  the  law  to  them.  In  cases  of  admiralty 
and  maritime  jurisdiction,  on  the  instance  side 
of  the  court,  under  the  Act  of  Congress  of  1876, 
[18  Stat,  at  L.,  815],  the  finding  has  the  effect 
of  a  special  verdict  in  an  action  at  law. 

There  is,  it  is  true,  a  bill  of  exceptions  tn  the 
record,  but  it  contains  exceptions  only  to  the 
finding,  and  to  the  refusal  of  the  court  to  find 
otherwise.  It  presents  no  question  for  our  con- 
sideration except  such  as  arises  upon  the  facts  as 
found.  There  is  no  occasion  in  any  case  to  ex- 
cept specially  to  a  finding,  as  its  stfilciency,  in 
connection  with  the  pleadings,  to  support  the 
decree  rendered,  is  always  open  to  connderation 
on  appeal. 

On  the  evening  of  December  80,  1876,  the 
ship  Harvest  Queen,  an  American  vessel,  sailed 
from  the  tiarbor  of  Queenstown,  Ireland,  for 
the  Port  of  Liveipool,  England.  She  was  187 
feet  long,  of  1626  tons  burden  and  had,  at  the 
time,  a  cargo  of  grain  on  board.  On  the  same 
day,  the  steamer  Adriatic,  a  British  vessel  left 
Liverpool  for  New  York,  und  proceeded  down 
the  Irish  Channel.  She  was  450  feet  long,  and 
of  over  8,000  tons  burden.  Her  forward  deck 
was  roofed  with  what  is  termed  a  turtle  back, 
so  called  from  its  shape.  The  spray  of  the  sea 
dashed  over  this  roof,  and  the  lookouts  of  the 
steamer  were,  therefore,  stationed  on  a  house 
just  abaft  of  it. 

The  wheel-house  was  on  deck,  and  above  and 
a  little  forward  of  it  was  the  bridge  on  which 
the  officer  on  watch  usually  took  his  position. 
Adjoining  the  wheel-house,  and  opening  into  it, 
was  the  chart  room.  At  a  quarter  past  two  on 
the  morning  of  December  81,  the  captain,  who 
had  been  on  duty  all  the  time  after  leaving  Liv- 
erpool, went  into  that  room  and  Iwr  down  on  a 
sofa,  giving  orders  to  be  called  at  four,  or  soon- 
er if  any  vessels  came  in  sight.  The  first  officer 
was  then  on  watch,  standing  on  the  bridge,  most 
of  the  time  on  the  starboard  side.  Three  sea- 
men were  on  the  lookout,  one  on  each  side  of 
the  house  mentioned,  and  one  on  the  port  side 
of  the  bricU:e.  At  thirty-five  minutes  past  two 
the  first  oincer,  looking  through  a  night-glass, 
saw  a  green  light  about  two  points  on  his  star- 
board bow.  It  could  not  be  seen  by  the  naked 
eye.  It  proved  afterwards  to  be  a  light  on  The 
Harvest  Queen.  At  this  time  the  sky  was  clear, 
with  scattering  clouds;  but  on  the  water  the 
night  was  dark;  the  wind  was  blowing  a  freeh 
breeze  from  the  southwest  and  the  sea  was  run- 
ning high.  The  steamer  was  going  about  twelve 
knots  an  hour,  having  all  her  lights  in  their 
proper  places  and  burning  brightly.  Soon  after- 
waras  Oie  light  on  The  Harvest  Queen  was  seen 
by  one  of  the  lookouts,  and  two  strokes  were 
diven  to  the  bell  on  the  turtle  deck  as  a  signal 
that  a  light  was  seen  on  the  starboard  bow. 

Four  minutes  after  that,  at  thirty-nine  min- 
utes past  two,  the  green  light  of  the  ship,  which 
had  broadened  to  three  and  a  half  points, 
changed  to  red.  Up  to  this  time  the  steamer  had 
not  altered  her  course.  The  character  of  the 
approaching  vessel  was  not  known,  nothing  but 
her  light  being  seen.  But  whether  she  was  pro- 
pelled by  wind  or  steam,  the  steamer  pursued 
the  proper  course  to  prevent  the  danger  of  col- 
lision.   Her  green  light  must  have  ieea  equally 
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visible  from  The  Harvest  Queen;  and  when  two 
vessels  keep  the  same  colored  lights  in  view  of 
each  other,  collision  is  impossible,  for  thoy  are 
then  moving:  on  parallel  lines.  The  lights  on  ves- 
sels are  required  to  be  so  placed  as  not  to  be  seen 
across  their  bows.  The  red  light  coming  in 
sight  indicated  that  the  ship  had  changed  her 
coiirse,  and  was  no  longer  running  on  a  parallel 
line,  but  in  a  direction  which,  if  continued, 
would  bring  her  across  the  bow  of  the  steamer. 
The  first  omcer,  therefore,  at  once  gave  an  or- 
der to  port  the  helm,  and  signaled  the  engineer 
to  stand  by  the  engine,  following  this  with  a 
further  order  to  slow  the  engine.  Both  these 
orders  were  promptly  obeyed,  and  the  steamer 
slowly  swung  to  the  right. 

As  already  stated,  the  steamer  was  going  at 
the  rate  of  twelve  knots  an  hour.  The  Harvest 
Queen,  judging  from  the  time  she  occupied  in 
passing  over  the  distance  from  Queenstown, 
must  have  been  sailing  at  the  rate  oi  eight  knots 
an  hour;  that  is,  the  two  vessels  were  approach- 
ing each  other  at  a  speed  equal  to  about  twenty 
miles  an  hour.  The  light  on  The  Harvest  Queen 
could  not  have  been  seen  that  night  further  than 
two  miles  and  a  half,  and  over  this  distance  the 
steamer  with  her  speed  had  passed  four  fifths 
of  a  mile,  and  The  Harvest  Queen  a  little  more 
than  one  half  of  a  mile.  So  that  at  this  time, 
when  the  red  light  was  seen,  the  vessels  must 
have  been  about  a  mile  and  a  quarter  apart.  At 
the  rate  they  were  moving,  they  would  cometo- 

t ether  or  p»s8  each  other  in  four  minutes.  The 
rst  officer  of  the  steamer  at  once  perceived  the 
necessity  of  an  immediate  change  m  her  course 
so  as  to  bring  her  on  a  parallel  line  with  the  ap- 
proaching ship.  To  accomplish  this,  it  was  nec- 
essary to  port  the  helm  of  the  steamer,  which 
was  at  once- done.  The  order  to  do  this  was, 
under  the  circumstances,  the  proper  one  to  be 

fiven.  The  slowing  of  the  ape«d  of  the  steamer 
y  reason  of  the  proximity  of  the  other  vessel 
was  also  a  projwr  proceeding.  When  a  steamer 
is  nearing  another  vessel,  and  there  is  danger  of 
collision  from  continuing  the  rate  of  speed  at 
which  she  is  going,  it  is  the  duty  of  her  captain 
to  slacken  her  speed  and,  if  necessary,  to  re- 
verse her  engines  and  move  her  backwards. 
Such  is  the  express  language  of  Rule  21  adopted 
by  Congress  for  the  prevention  of  collisions  on 
the  water,  which  is  as  follows:  "Every  steam 
vessel,  when  approaching  another  vessel,  so  as 
to  involve  risk  of  collision,  shall  slacken  her 
speed  or,  if  necessary,  stop  and  reverse ;  and 
every  steam  vessel  shall,  when  in  a  fog,  go  at 
a  moderate  speed."    R.  S.,  sec.  4283. 

Had  there  been  no  other  change  in  tlie  course 
of  The  Harvest  Queen,  the  new  direction  taken 
by  the  steamer  would  have  carried  her  past  that 
vessel  without  collision.  But  about  a  minute 
afterwards,  or  forty  minutes  past  two,  the  red 
light  of  The  Harvest  Queen  changed  again  to 
green.  The  steamer  had  then  yielded  to  her 
helm,  and  gone  off  a  point  to  the  starboard  and 
was  swinging  further  in  that  direction.  The 
first  oflScer,  seeing  the  re-appearance  of  the 
green  light,  at  once  gave  an  order  to  stop  the 
engine  and,  as  soon  as  it  could  be  done,  to  back 
the  steamer  at  full  speed.  This  order  was  obeyed, 
and  the  engine  was  put  in  a  reverse  motion  at 
about  forty-one  minutes  past  two. 

The  captain  was  then  called  and  immediately 
came  on  deck.  Looking  ahead  he  saw  a  green 
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light  not  far  away,  about  two  points  off  the 
starboard  bow;  then  green  and  red  lights  m- 
peared  together  and  then  the  red  alone.  He 
noticed  alao  that  the  helm  was  to  the  port  side 
and  that  the  engine  was  under  reversed  actios. 
Thereupon  he  gave  the  order  from  the  deck, 
"  hard-a-starboard,"  which  was  obeyed.  He 
then  went  on  the  bridge. 

Had  the  steamer  been  then  going  aEterD,tlien 
could  be  no  question  as  to  the  propriety  of  this 
order;  it  would  have  turned  her  to  the  nght  and 
she  would  have  passed  on  the  left  side  of  The 
Harvest  Queen,  showing  red  light  to  red  light, 
the  two  vessels  in  that  event  moving  on  parallel 
Unes.  The  efiFect  of  a  starboard  helm,  when  a 
vessel  is  going  nstem,  is  directly  the  opposite  of 
that  promiced  when  she  is  going  ahead.  But 
at  the  time  the  order  was  given,  the  forward 
motion  of  the  steamer  had  not  been  entirely 
overcome,  and  she  was  still  moving  ahead 
slowly.  It  appears,  however,  that  wbUst  thus 
moving  with  the  reversed  action  of  her  engine, 
the  steamer  did  not  yield  to  her  helm  so  as  to 
materially  change  her  forward  direction.  The 
order  could  not,  therefore,  have  contributed  to 
the  collision.  But  were  it  otiierwise,  we  can- 
not say  that  the  captain  could  be  justly  blamed. 
In  considering  his  action,  the  question  is  not 
whether  the  order  given  was  the  best  when 
viewed  in  the  light  of  subsequent  events ;  bat 
whether,  under  the  circumstances  in  which  he 
was  placed,  it  was  that  of  a  prudent  and  Aill- 
ful  commander.  The  nearness  of  the  approadi- 
ing  ship  and  the  frequent  change  in  her  U^ts, 
whilst  calling  for  prompt  action  on  bis  part, 
were  well  calculated  to  embarrass  and  confuse 
him.  Delay  in  acting  wa.s  full  of  danger;  there 
was  no  time  for  deliberation  and  consultation 
with  others;  and  seeing  the  reversed  movement 
of  the  engine  he  woulanaturally  conclude  that 
the  steamer  had  yielded  or  would  soon  yield  to  it 
and  pass  the  approaching  sMp  in  safety. 

Soon  after  he  reachea  the  bridge.  The  Har- 
vest Queen  appeared  through  the  darkness 
under  full  sail  and  bore  down  directiv  on  Uie 
steamer.  Before  anything  could  be  aone,  her 
jib-boom  ran  over  the  turtle  back  of  tiiie  steamer, 
and  was  broken  in  two,  one  part  falling  into  the 
water.  The  engines  of  the  steamer  were  then 
backing  at  full  speed,  and  if  she  was  not  in  ^ct 
going  astern,  she  was,  according  to  the  finding 
of  the  circuit  court,  "not  going  ahead  mucb.u 
any."  She  continued  backing  after  the  collis- 
ion and,  when  the  vessels  separated.  The  Har- 
vest Queen  passed  across  the  bow  of  The  Adri- 
atic from  port  to  starboard.  Her  masts  -were 
standing  and  her  sails  were  all  set.  The  first 
officer  of  the  steamer  hailed  her,  bnt  received 
no  answer  from  anyone;  no  hail  came  front  her. 
She  gave  no  signs  of  serious  injury,  yet  abe  was 
in  some  way  injured  so  severely  that  soon  aftet^ 
wards  she  sank  with  all  on  board. 

Immediately  after  the  separation  of  the  ves- 
sels, the  captain  of  the  steamer  gave  orders  to 
clear  away  the  boats;  but  The  Harvest  Queen 
keeping  in  sight,  the  orders  were  countermand- 
ed, ana  The  Adriatic  steamed  slowly  towards 
her  tmtil  she  became  lost  to  view.  It  was  aboot 
that  time  that  cries  for  help  were  heard  in  the 
water,  in  the  direction  where  the  ship  was  latt 
seen.  The  engines  were  stopped  ana  an  order 
to  lower  the  boats  was  immediately  given.  Two 
boats  under  command  of  officers  of  the  steamer 
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pot  oat  in  search  of  the  parties  from  whom  the 
cries  were  heard.  They  were  rowed  in  the  di- 
lection  whence  the  cries  came;  but  after  re- 
maimng  oat  for  half  an  hour  to  an  hour  they 
were  lecalled  by  a  mgnal  from  the  steamer. 
Nothing  waa  ever  afterwards  heard  of  any  of 
the  ship's  crew,  and  only  a  few  fragments  of 
the  ressel  were  ever  found.  The  vessel  and 
c^o  were  atotal  loss. 

ilie  present  libel  was  filed  to  recover  their 
Talue  in  damages,  allied  to  be  |22S,000.  The 
libetants  chai^  that  the  collision  was  caused  by 
the  negligence  and  improper  conduct  of  those 
OB  boud  the  steamer: 

1.  In  not  having  a  good  and  sufficient  look- 
out 

3.  In  numing  at  too  great  a  speed. 

3.  In  not  keeping  out  of  the  way  of  The  Har- 
Test  Queen;  and, 

4.  la  not  stopping  and  backing  in  time  to 
■void  the  collision. 

Prom  the  narrative  we  have  given,  of  the 
facts  of  the  case,  which  is  but  a  summary  of 
the  findings  of  the  circuit  court,  stating  the 
ftcts  with  much  greater  detail  and  particulari- 
ty, it  is  evident  that  these  allegations  are  not 
sostained  in  any  essential  particular. 

Whilst  tiie  vessels  were  over  two  miles  apart, 
the  men  light  on  The  Harvest  Queen  was  dis- 
tiocQy  seen.  A  similar  light  on  The  Adriatic 
conld  easily  have  been  seen  and,  if  the  look- 
OQtg  were  attending  to  their  du^,  probably 
WIS  seen  from  the  ship.  Those  lights  being  vis- 
ible, it  was  only  necessary  for  the  vessels  to 
U«p  in  their  course,  and  collision  would  have 
been  impmsible.  The  subsequent  changes 
made  by  the  steamer  were  caused  by  previous 
changes  on  the  coiirse  of  the  ship,  as  indicated 
by  the  showing  of  her  lij^ts.  Wnilstitwasthe 
duty  of  the  steamer  to  keep  out  of  the  way  of 
the  ship,  being  more  under  control,  it  was  no 
kss  the  duty  of  the  ship  to  avoid  anything 
tending  to  loislead  and  embarrass  the  steamer 
in  the  performance  of  this  duty.  That  she  did 
thai  mislead  and  embarrass  the  steamer  is  plain 
from  the  statement  already  made.  To  one  at  a 
distance,  her  changing  lights  were  confusing, 
indicating  either  doubt  on  the  part  of  her  om- 
cen  as  to  the  course  to  be  taken  or,  what  is 
more  likely  to  have  been  the  case,  the  absence 
of  a  good  and  sufficient  lookout  on  board  of 
the  smp  to  report  the  sight  and  approach  of  the 
ateamer. 

The  contjnaed  appearance  of  the  green  light 
lot  the  first  four  nunutes  after  it  was  seen,  an- 
•wen  the  suggestion  that  the  change  of  lights  on 
The  Harve^Queen  was  the  result  of  the  swing- 
iag  of  tiie  vessel  from  the  wind  and  sea.  and 
not  from  an  alteration  in  her  course. 

Hie  general  rule  as  to  the  conduct  of  a  ship 
ncAet  circumstances  like  those  presented  in  thu 
caw  is  much  stronger  against  the  course  The 
Harvest  (^ueen  pursued  than  we  have  stated. 
That  mle  is  for  a  sailing  vessel  meeting  a  steam- 
er to  keep  her  course  while  the  steamer  takes 
the  necessarr  measures  to  avoid  collision.  In 
(^vdcett  v.  The  Itaae  ITeaton  tliis  court  said, 
that  "  Though  the  role  should  not  be  ob- 
aerred  when  drcumstances  are  such  that  it  is 
apparait  its  observance  must  occasion  a  collis- 
ioo,  wfane  a  departure  from  it  will  prevent  one, 
ret  it  most  be  a  strong  case  which  puts  the  sail- 
nig  vessel  in  the  wrong  for  obeying  the  rule;" 
See  17  Otto. 


18  How.,  583  [59  U.  8.,  XV.,  498];  and  in 
8team*hip  Go.  v.  Rumbail  that  "Under  the  rule 
that  a  steamer  must  keep  out  of  the  way,  she 
must  of  necessity  determine  for  herself  and  ui>- 
on  her  own  responsibility,  independently  of  the 
sailing  vessel,  whether  it  is  safer  to  go  to  the 
right  or  left  or  to  stop  ;  and  in  order  that  she 
may  not  be  deprived  of  the  means  of  determin- 
ing the  matter  wisely,  and  that  she  mny  not  be 
defeated  or  boffied  in  the  attempt  to  perfoim  her 
duty  in  the  emergency,  it  is  required,  in  the  ad- 
miralty jurisprudence  of  the  United  States,  that 
the  sailing  vessel  shall  keep  her  course,  and  al- 
low the  steamer  to  pass  «ither  on  the  right  or 
left,  or  to  adopt  such  measures  of  precaution  as 
she  may  deem  best  suited  to  enable  her  to  per- 
form her  duty  and  fulfil  the  requirement  of  the 
law  to  keep  out  of  the  way."  21  How.,  884 
[62  U.  8.,  XVI.,  148]. 

Here,  so  far  from  observing  this  rule,  the 
ship,  by  her  frequent  changes,  embarrassed  the 
action  of  the  steamer,  and  prevented  her  from 
continuing  in  a  course  which  would  have 
avoided  the  disastrous  result.  If  the  ship  bad 
kept  on  tlie  course  she  was  sailing  when  first 
seen.or  had  adhered  to  the  first  new  course  aft- 
erwards taken,  no  collision  would  have  hap- 
pened. 

It  teem*  to  vs  plain,  upon  the  facts  found  by 
the  Oireuit  Court,  that  tehateter  fault  there  wii 
which  eavted  tlie  edUiHon,  it  originated  with  tiie 
thip  and  not  the  tteamer.  The  decree  is,  there- 
fare,  o^fflrmed. 

True  copy.   Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  U.  8. 


MADELAINE  ROTH,  Plff.  in  Err., 

FREDERICA  EHMAN  kt  al. 

(See  8.  C,  IT  Otto,  819.) 
Jurisdiction  oner  state  jitdgment. 

This  court  baa  no  jurisdiction  to  review  a  decision 
of  a  state  court,  that  a  decree  of  a  f  oreiKn  court  an- 
nulling a  marriage  is  valid  and  that  the  plaintiff  In 
error  &,  consequently,  not  entitled  to  dower. 

[No.  1201.] 
Submitted  Mar.  6, 188S.  Decided  Mar.  19, 188S. 

FX  ERROR  to  the  Supreme  Court  of  the  State 
of  Illinois. 

On  motion  to  dismiss  for  want  of  jurisdiction. 
The  case  is  sufficiently  stated  by  the  court. 
Messrs.  Julins  Rosenthal    and    A.   BL 
Peaeet  for  defendants  in  error,  in  support  of 
motion. 

Mr.  C.  H.  Harris,  for  plaintiff  in  error, 
etmtra. 

Mr.  Chief  Juttiee'Wwkite  delivered  the  opin- 
ion of  the  court: 

The  only  question  in  this  case,  controverted 
below,  was  whether  Madelaine  Roth,  the  plaint- 
iff in  error,  was  the  widow  of  John  George 
Roth,  decesLsed,  and  that  depended  entirely  on 
the  validity  of  the  decree  of  the  Royal  Matri- 
monial Court  of  Elwangen,  in  the  Kingdom  of 
Wurtemburg,  annulling  the  marriage  of  the 
parties.  The  Supreme  Court  of  Hlmofa  decided 
in  favor  of  the  validity  of  the  Wurtemburg  de- 
cree and,  consequently,  that  the  plaintiff  in 
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error  was  not  the  widow  of  the  decedent  and 
not  entitled  to  dower  in  his  estate,  or  to  inher- 
itance under  the  laws  of  IllinoiB.  This  presents 
no  qaestion  of  wliich  we  can  take  cognizance 
under  section  700  of  the  Revised  Statutes.  Ko 
rig^t,  title,  privilege  or  immunity  which  could 
be  claimed  under  the  authority  of  the  United 
States  was  in  rolved.and  the  validity  of  no  treaty 
or  statute  of  or  any  authority  exercised  under 
the  United  States  was  drawn  in  question.  Nei- 
ther was  there  any  statute  or  authority  of  the 
State  relied  on,  which  was  in  conflict  with  the 
Constitution,  treaties  or  laws  of  the  United 
States. 

The  motion  to  ditmimfor  want  o/juritcketion 
iiffranttd. 
True  oopy.   Teat : 

James  H.  MoKennojr,  Clerk,  Sup.  Court,  V.  8. 


!)feARTIN  BASKKT,  Appt., 


MILAS  J.  H  A88ELL.  Admr.  of  Hillert  M. 
Ohaket,  Deceased, 

(See  8.  C  IT  Otto,  «(B-61«.) 

Neeeitarp  partiei  to  appeal — donatio  mortis 
cxasar—exeevtei  transfer — eertifieate  ofdepont 
— retirieted  indormntnt. 

1.  Parties  to  an  aotion  who  have  no  legal  interest, 
either  in  maintaining  or  reversinff  the  deoioe,  are 
not  neoeasary  parties  to  the  appeal  therefrom. 

2.  A  donatio  matii»  cauta  must  be  completely  exe- 
cuted, pieoisely  as  required  in  the  case  of  gifts  in- 
ter rival,  subject  to  be  devested  by  the  happening 
of  any  of  the  oondltioos  subsequent ;  that  Is,  upon 
actual  revocation  by  the  donor,  or  by  tlie  donor's 
survlviiig  the  apprehended  perlL  or  outliving  the 
donee,  or  by  the  obcurrenoo  of  adeflcienoy  of  assets 
neceamry  to  pay  the  debts  of  the  deoeasect  donor. 

a.  If  tiie  gilt  does  not  talce  effect  as  an  executed 
and  complete  transfer  to  the  donee  of  possession 
and  title,  either  legal  or  equitable,  during  the  life 
of  the  donor,  it  is  a  testamentary  disposiuon,  good 
only  if  made  and  proved  as  a  -wiU. 

4.  A  certificate  of  deposit  is  a  subsisting  chose  in 
action  and  represents  the  fund  it  deacnbea,  as  in 
cases  of  notes,  bonds  and  other  securities,  so  that  a 
delivery  of  it^  os  a  gift,  constitutes  an  equitable  as- 

Tment  of  the  money  for  which  it  calls. 
A  delivery  of  a  oertlflcate  of  deposit  to  the  in- 
tended donee  with  an  indoraement  thereon  which 
limits  and  restrains  the  authority  of  the  donee  in 
the  collection  of  the  money,  so  as  to  forbid  its  pay- 
ment untn  the  donor's  death,  is  not  valid  as  a  dona- 
tio mortis  causa. 

[No.  170.] 


Argued  Feib.l,  S,  1883.  Dedied  Mar.  16, 18SS. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  District  of  Indiana. 

On  motion  to  dismiss,  for  want  of  neceasaiy 
parties. 

The  history  and  facts  of  the  case  appear  in  the 
opinion  of  the  court. 

For  the  opinion  of  this  court  on  a  petitfam  fot 
a  rehearing,  see,  pott. 

Mettri.  P.  PUllips.  W.  H.  Philip  and 
Gharlet  Denby,  for  appellant: 

How  the  last  sickness  has  been  treated  by 
the  courts  as  affecting  the  validity  of  a  gift^  is 
sbovm  by  the  following  citations: 

MtOer  V.  Miller,  8  P.  Wms.  356;  Walter  r. 
Bodge,  2  Swanst.,  100;  Nieholae  v.  Adam»,  i 
Whart.,  17;  Orymety.mne,*»TH.Y.,  17;  Oam 
▼.  Simpaon,  4  Cold.,  288. 

That  Chaney  intended,  by  the  indorsement 
and  delivery  of  the  certificate,  that  his  nephew 
should  receive  the  money  evidenced  by  it,  is 
too  plain  to  justify  argument  The  inquiry 
then  is,  whether  the  words  used  by  him  are  to 
be  construed  by  some  rigorous  rule  of  law  so 
as  to  defeat  his  intention.  It  hath  this  extent; 
no  more. 

When  the  intent  of  the  donor  is  proved  un- 
der his  own  hand,  as  in  this  ca8e,tlie  courts  have 
presumed  delivery  in  support  of  the  gift  am 
slifdit  evidence. 

Brinkerhoff  v.  Lawrence,  2  Sandf.  Ch.,  406; 
Grover  y.  Oroter,  24  Pick.,  261;  ChatT.  Bed- 
dinff,  18  Gray,  418;  Bemom  v.  Motdy,^  Cuah., 
92;  Story,  £q.  Jur.,  sec.  607;  see,  also,  OampT* 
Appeal,  36  Conn.,  88;  Turpen  v.  ITumprnm,  9 
Met.  (Ky.),  420;  Warino  v.  Bdmondt,  11  Md., 
424;  Pierce  v.  Bank,  126  Mass.,  430;  HW  t.  Ste- 
venton,  63  Me.,  864;  TiUinghatt  v.  Wheaton,  8 
R.  I.,  536;  Orifmet  v.  J3bn4!,49N.  Y.,  17. 

The  unwillingness  of  the  early  decisions  to 
sustain  gifts  eauta  mortii  of  choses  in  action. 
arose  from  the  fact  that  no  legal  transfer  could 
be  made  of  them  at  all,  because  they  only  r^>- 
resented  rights,  but  were  not,  of  themselve*. 
intrinsically  valuable.  Since  the  equitable  doc- 
trine has  prevailed  that  they  can  be  assigned 
by  delivery,  they  are  placed  with  all  oUier  chat- 
tels as  subject  to  gift. 

The  certificate  of  deposit  was,  in  all  respects. 
the  negotiable  promissory  note  of  the  Bank. 

BatOc  v.  Ringel,  61  Ind.,  898;  JfiUer  t.  Am*- 
ten,  13  How.,  218. 


1i<yrM.—Q1fU  causa  mortis,  rtquMtet  of;  what  re- 
voke*. 

Donatio  eataa  mortii  cannot  be  made  by  parol ;  a 
delivery  of  the  thing  given  is  essential.  Bisdly  v. 
Hunt,  6  Oill  *  J.,  M ;  &  0, 28  Am.  Bep.,  697:  Priester 
V.  Priester.  Richardson  Eq.  Oas.,  US;  B.  C,  23  Am. 
Dec,  in :  Tate  v.  HUbertT?  Yes.  Jr.,  120;  Millor  v. 
HUler,  8  P.  Wnis.,an;  Hall  v.  Howard,  Rico's  Law, 
810;  S.  C_ 38  Am.  Deo.,  116;  Bomeman  v.  Sidllnger, 
16  He.,  420;  8.  0.,  88  Am.  Hep.,  028. 

The  delivery  neoeasarv  in  micb  cases  is  the  same  as 
in  other  cases  of  parol  gifts.  McDowell  v.  Hnrdock, 
1  Nott.  * UcC.,  287;  8.  a, »  Am.  Dea,  OM. 

In  some  cases  a  symbolical  ddlvery  is  held  suffi- 
cient. Toller's  Law  of  Executors,  284;  Bailey  v.Og- 
den,  3  JotaiM.,  420;  8.  C,  8  Am.  Dec.,  S0»:  Wilkes  v. 
Ferris,  6  Johns«  386;  8.  C.,4  Am.  Dec, 804:  Cooper 
V.  Burr,  46  Barb.,  0:  Ward  v.  Turner, 2  ves.,  A3; 
HUler  V.  Jeflreas,  4  Gratt.,  472. 

To  constitute  a  vaUd  gift  eotisa  mortis,  four  tilings 
are  Decenary: 

1.  It  must  be  made  with  a  view  to  the  donor's 
death.  Duffield  v.  Elwee^  Sim.  *  8tu.,  240 ;  Champ- 
ney  v.  BJancbard,  80  N.T.,  111;  Orymes  v.  Hone, 
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48  N.  T..  17;  8.  C_10  Am.  Rep..  313;  Edwards  v. 
Jones,  1  MyL  *  C,  2ffi ;  Walter  v.  Hodge,  8  SwaoaC- 
97. 

2.  The  donor  most  die  of  that  aflmant.  Iriab  'w. 
Nutting,  47  Barb.,  aTO,  and  oases  last  cited :  Weataa 
V.  Wtehi,  17  He,  287 ;  8.  C,  35  Am.  Dec.  SKL 

8.  There  must  be  a  deUven[.of  the  tuna  clTaa. 
Brink  v.  Oulld,  48  How.  Fr.,  90 ;  Cooper  rTBtBr.  4ft 
Barb.,  9;  Champney  v.  Biancliard,  sO  N.  T^  Ul: 
Qrymes  V.  Hone,  48  N.T^  17:  Taylor  v.Staiilea  — 
I.,  170;  case  V.  Dennison,  *  R.I.,  88 ;  a  C,  n  Am.  j 

288;  Jones  V.  Lock,!  L.  J.  Ch.,26;  S — ' " 

ton,  17  N.  J.  Bq.,  419 ;  Singleton  v.  Coi 
Outting  V.  Gihnan,  41 N.  H.,  147. 

4.  There  must  be  an  acceptance  by  the  d 
Brink  V.  Oulld,  48  How.  Pr.,»e;  Detanotte  w. 
lor.  1  Redf.,  417. 

The  title  does  not  vest  until  death  of  tbe 


*. 


"Hie  gift  may  be  revoked  daring  his  life.  J< 
Brown,  84  N.  H.,  430 ;  Sessions  v.  MoMtey,  4  Oaaa_  ^n 
Rhodes  V.  Childs, 64  Fa.  St.,  18;  Johnwn  ▼vSpSblI 
H'ln,  488 ;  Doty  v.  WiUson,  47  N.  T.,  (KO;  Banow; 
Markham,  7  Taunt.,  284. 
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Os  wen  settled  dedtdons,  its  deliverjr,  with 
or  without  an  indorsement,  will  confer  a  good 
title. 

Mmr$.  Aa»  IgUbmrt  and  JTno.  E.  I^le- 
hurt,  for  appellee: 

DeliTerr  is  essential  to  a  ^t,  and  whether  it 
beinlirtt'OM  or  eauta  mortu,  there  must  be  an 
ictoal  handing  over, with  the  intent  to  transfer 
the  rig^t  of  property  and  possession. 

Mmm  y.  Slment,  22  La.  Ann.,  144;  Hanum 
y.MaiM,»  Me.,  184;  CairUston  v.  Zoc^foy,  64 
He.,  445;  Edgerton  t.  Edgerton,  2  C.  E.Oreen, 
^9;  DOti  T.  Bteeenton,  2  C.  £.  Green.,  407; 
Btmitittn  t.  Svffhart.SS  Ind.,  449;  Peeler  v. 
a%»lem, 27  Tex.,  865;  Ourry  t.  Ourry,  80  Ga., 
»7;  <*»«)««  V.  Ifare,  80  Ga.,  71;  1  L.  Cas. 
ia  Eq.,  1288,  4th  Am.  ed. 

Anin;  "A  gift,  tru>riu  eau$a,  is  as  much 
wttUn  this  rule  as  if  it  were  absolute.  There 
mmt  be  a  present  delivery  passing  the  right  of 
property  and  possession." 

mn$  T.  Smattpieee,  3  B.  &  Aid.,  561;  1  L. 
Ou.  inEq.,  124^  4th  Am.  ed. 

Again;  "Though  subject  to  defeasance  by  the 
donni'  restoration  from  danger,  and  in  other 
ways,  the  property  must  pass  at  the  time;  and 
not  be  intended  to  pass  at  the  giver's  death." 

Dwean  v.  Duneam,  6  litt,  12, 18;  Walden 
T.  Dimm,  6  Mon.,  170rl71;  1  L.  Cas.  in  Eq., 
INS.  4th  Am.  ed. 

These  authorities  simply  establish  the  princi- 
pbfltat  a  doneOio  eauia  mortU  is  an  executed 
lift  inter  tivoi,  upon  an  implied  condition  sub- 
•equent.  And  this  proposition  is  well  sustained 
in  the  States  generally  and  particularly  in  the 
Stite  of  Tennessee, where  the  gift  is  alleged  to 
have  taken  place. 

SUhola*  y.Adamt.i'Whaxt.,  17;  Ohaeey.Bed- 
^H,  18  Gray,  422;  FttrUlt  y.  8tone,  14  Pick., 
a08;  MUdidlr.  Smith,  10  Law  T.  (N.  8.),  620; 
8.  a,  10  L.  T.  (N.  8.),  800. 

A  imatio  eatua  morti*  must  pass  such  a  title 
to  the  donee,  in  the  lifetime  of  the  donor,  as 
wiB  prevent  any  title  from  passing  to  the  exec- 
utor or  administrator  of  the  donor.  In  other 
wods,  that  which  is  in  legal  effect  a  legacy  can- 
not take  effect  as  a  gift  causa  mortis. 

In  the  case  at  bar,  the  indorsement  rebuts  the 
inference  of  a  present  gift  by  postponing  the 
psyment  until  the  death  of  the  donor.  The 
tiusfer  cannot  operate  as  a  present  gift  of  the 
maney'  and  cannot  operate  to  transfer  the  title 
to  the  mmiey  at  all,  except  it  be  executed  and 
probated  as  a  wilL    The  language  is  a  good 


conditional  will  and  Is,  therefore,  not  a  good 
donatio  eauta  mortis  of  the  money  evidenced 
by  the  certificate.    1  Redf  .WUls,  176-179,  notes. 

Mr.  Justice  Hatthewa  delivered  the  opin- 
ion of  the  court: 

This  is  a  bill  in  equity,  filed  by  the  appellee, 
a  citizen  of  Tennessee,  to  which,  besides  the 
appellant,  a  citizen  of  Kentucky,  The  Evans- 
vlUe  National  Bank  of  Evansville,  Indiana, 
8amuel  Bayard,  its  president,  and  Henry  Reis, 
its  cashier,  and  James  W.  Sheickelf  ord  and  Rob- 
ert D.  Richardson,  attorneys  for  Basket,  citi- 
zens of  Indiana,  were  made  parties  defendant 
The  single  question  in  the  case  was,  whether  a 
certain  fund,  represented  by  a  certificate  of  de- 
posit, issued  by  the  bank  to  Chaney  in  his  life- 
time, belonged,  to  Basket,  who  churned  it  as  a 
gift  f rbm  Chaney,  having  possession  of  the  cer- 
tificate, or  to  the  appellee,  as  Chaney's  admin- 
istrator. Basket  asserted  his  title,  not  only  by 
answer  but  by  a  cross-bill.  The  final  decree 
ordered  the  certificate  of  deposit  to  be  siirren- 
dered  to  the  complainant,  and  that  the  bank 
pay  to  the  compkdnant,  as  its  holder,  the 
unount  due  thereon.  The  money  was  then  tend- 
ered by  the  l»nk,  in  open  coiut,  and  the  cer- 
tificate was  deposited  with  the  clerk.  It  was, 
thereupon,  ordered.  Basket  having  prayed  an 
appeal,  that,  until  the  expiration  of  the  time  al- 
lowed for  filing  a  bond  on  appeal,  the  bank 
should  hold  the  money  as  a  deposit,  at  four  per 
cent  interest;  but  if  a  bond  be  given,  that  the 
same  be  paid  to  the  clerk,  and  by  him  loaned 
to  the  bank  on  the  same  terms.  Basket  failed 
to  give  the  bond  required  for  a  supersedeas,  but 
afterwards  prayed  another  app^,  which  he 
perfected  by  giving  bond  for  costs  alone.  To 
this  appeal,  Basket  and  the  appellee  are  the  par- ' 
ties  respectively,  the  co-defendants  not  having 
appeal^,  or  been  cited  after  severance.  And, 
on  the  ground  that  Uiey  are  necessary  parties, 
the  appellee  has  moved  to  dismiss  the  appeal. 

It  18  apparent,  however,  that  the  sole  contro- 
versy is  bBtween  the  present  parties  to  the  ap- 
peal. By  the  delivery  of  the  certificate  of  de- 
posit to  the  clerk,  the  attorneys  of  Basket  are 
exonerated  from  all  responsibility;  and  the  pay- 
ment of  the  money  by  the  bonk,  to  the  appel- 
lee, equalljT  relieves  it  and  its  officers;  for,  not 
being  parties  to  the  appeal,  and  tiie  execution 
of  the  decree  not  having  been  superseded,  the 
decree  will  always  furnish  them  protection, 
whether  affirmed  or  reversed;  because,  if  re- 


A  Tafue  tmpreeslon  that  death  may  ooour  to  not 
■floieat.  A  aoldler  about  to  loin  hb  regiment  oan- 
■ot  Bake  a  stft  emua  mortia  to  take  effect  in  event 
Jf  hk^eatb  dnxliur  the  war.  Smith  v.  Soisey,  88 
8.  CL,  10  Am.  Bep.  118 ;  Dezhelmer  v.  Oau- 
uiw.  Fr-jDS :  8.  CT,  S  Rot>.,  Z16 :  Irish  v.  Nut- 
Butt.,  an) :  Oourlisy  v.  Linaenbierler,  U  Fa. 


§f 


flo  Miticalar  f  otm  at  words  is  neoeeaarv. 
taa  vrinva.  M  N.  H.,  St. 


to  mve  mode  by  ( 

for  want  or  ooDsldetaUon. 


Eenls- 


r  one  on  his  death 
Ohevalller  v. 
.IVax.,  181. 

Tj  luarklus  paokages  with  the  name  of  the 
_ — .  jnotBofllalent.  Bunn  v.  Harkham,  7  Ihunt., 
atiJbwklmy.  Blewltt, 2 Bbp„ 668. 

A  lift  aamn  mortia  la  subject  to  debts  of  deceased, 
B  IkM*  Is  not  ottwr  property  anffldent  to  pay  the 
SEeot,  4<8:4%Mey.^eddlncr,180ray,418: 
1  r.  Pease,  7  Oish.,  SBO;  HaishaU  v.  Berry,  18 
■■^  ■»;  mdietier  v.  Dole,  S  Pa.  St,  SS:  'Barae- 
MBT.  BliIHiiger.l6MeM<tB;  S.  C,  88  Am.  Deo.,  624 ; 
Dnor  T.  B^^  1  P.  Wms.,  408. 

See  17  Otto  U.  8.,  Boot  27. 


It  may  be  revoked  by  the  donor  at  any  time  before 
his  death.  WWe  v.  Wig lo,  6  Watta,  5& ;  Merchant 
V.  Merchant,  2  Bradf.,  4U2;  Bunn  v.  Markham,  7 
Taunt.,  224. 

It  la  revoked  by  the  death  of  the  donee  l)Cf ore  the 
donor,  or  If  the  donor  recover.  Wells  v.  Tucker,  3 
Binn.,  366;  Merchant  v.  Merchant,  2  Bradf.,  482; 
Btiilnland  v.  Wlllott,  3  Mac.  &  Q.,  664 ;  Parker  v. 
Miu-ston,  2T  Me.,  106. 

It  is  revoked  by  the  recovery  of  the  donor  from 
the  illness  from  which  he  was  sutferlnK  at  the  time 
he  made  the  (flft.  Weeton  v.  Hlght,  17  Me.,  287 ;  8. 
0.j35  Am.  Deo.,  230. 

The  delivery  of  savings  bank  books  has  been  held 
a  sufBclent  d'ellvery  to  make  a  gift  cmvm  mnrUt  of 
the  deposit.  Sheoffy  v.  Roach,  124  Mass.,  472;  8.  C, 
26  Am.  Rep.,  680;  Camp's  Appeal,  38  c;onn.,88j  8.  C, 
4  Am.  Rep.,  39:  TllUnirhast  v.  Wlieaton,  8  R.  I..  836; 
8.  C,  5  Am.  Hep.,  621 :  Gardner  v.  Merritt,  32  Md.,  78; 
8.  C,  3  Am.  Rep.,  115;  Minor  v.  Rogers,  40  Conn., 
512 ;  S.  C,  18  Am.  Hep.,  68 ;  Hill  v.  Stevenson,  63  Me., 
864 ;  a.  C,  18  Am.  Hep.,  231 ;  Hay  v.  Simmons,  11  R. 
I.,  286 ;  8.  C,  23  Am.  Bep-.  447. 
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vened,  it  would  only  be  bo  as  between  the  par- 
ties to  the  appeal  So  that  the  omitted  parties 
have  no  legal  interest,  either  in  maintaining 
or  leversing  the  decree  and,  consequently,  are 
not  necesaarr  parties  to  the  appeal.  Bimpton 
V.  OrtdM, 20  WalL,  158  [87 U.  8.,  XXH.,  ^]; 
Cm  v.  U.  &,  6  Pet,  182;  Fbrgaj/  v.  Conrad,  6 
How.,  208;  Germain  v.  Miuon,  12  WalL,  261 
[79  IT.  S.,  XX.,  892].  TTie  motion  to  dimtitt 
t/ie  appeal  it,  aeeordijiglff,  overruled. 

The  fund,  in  respect  to  which  the  contro- 
versy has  arisen,  was  represented  by  a  certifi- 
cate of  dnKMit,  of  which  ue  following  is  a  copy: 
"  Eyansrille  National  Bank, 

Evansville,  Ind.,  Sept.  8, 1875. 

H.  M.  Chuiey  has  deposited  in  this  bank 
twenty-three  thousand  flye  hundred  and  four- 
teen ^X  dollars,  parable  in  current  funds,  to 
the  order  of  himself,  on  surrender  of  this  cer- 
tificate properly  endorsed,  with  interest  at  the 
rate  of  6  per  cent  per  annum,  if  left  for  six 
months. 

$28,514.70.  Henry  Rds,  Oathitr." 

Chaney,  being  in  possession  of  this  certificate 
at  his  home  in  the  county  of  Sumner,  State  of 
Tennessee,  during  his  last  sickness  and  in  ap- 
prehension of  death,  wrole  on  the  back  thereof 
the  following  indorsement: 

"Pay  to  Martin  Basket,  of  Henderson,  Ky.; 
no  one  else;  then  not  till  my  death.  My  life 
seems  to  be  uncertain.  I  may  live  through  this 
spell.    Then  I  will  attend  to  it  myself. 

H.  M.  Chaney." 

Chaney  then  delivered  the  certificate  to  Bas- 
ket, and  died,  without  recovering  from  that 
sickness,  in  Januaiy,  1876. 

It  is  claimed  on  behalf  of  the  appellant  that 
this  constitutes  a  valid  donatio  mortit  eaiita, 
which  entitles  him  to  the  fimd;  and  whether  it 
be  so,  is  the  sole  question  for  our  determination. 

The  general  doctrine  of  the  common  law  as 
to  gifts  of  this  character  Is  fully  recognized  by 
the  Supreme  Court  of  Tennessee  as  jxart  of  tlie 
law  of  that  State.  Biehardton  v.  Adam*,  10 
Yerg.,  278;  Sim»  v.  Walker,  8  Humph.,  608; 
OoM  V.  Simpion,  4  Cold.,  288. 

In  the  case  last  mentioned,  that  court  had 
occasion  to  consider  the  nature  of  such  a  dis- 
position of  property  and  the  several  elements 
that  enter  into  its  proper  definition. 

Among  other  things,  it  said: 

"A  question  seems  to  have  arisen,  at  an 
early  day,  over  which  there  was  much  contest, 
as  to  the  real  nature  of  gifts  eaiua  mortit.  Were 
they  gifts  inter  tivot,  to  take  effect  before  the 
death  of  the  donor?  or  were  they  in  the  nature 
of  a  legacy,  taking  effect  only  at  the  death  of 
the  donor?  At  the  termination  of  this  contest, 
it  seems  to  have  been  settled,  that  a  gift  cauta 
mortit  is  ambulatory  and  incomplete  during  the 
donor's  life  and  Is,  therefore,  revocable  by  him 
and  subject  to  his  debts,  upon  a  deficiency  of 
assets;  not  because  the  gift  is  testamentary  or 
in  the  nature  of  a  legacy,  but  because  each  is 
the  condition  annexed  to  it  and  because  it  would 
otherwise  be  fraudulent  as  to  creditors;  for  no 
man  may  give  his  property  who  is  unable  to 
pay  his  aelits;  and  all  now  a^e  that  it  has  no 
other  property  in  common  with  a  legacy.  The 
property  must  pass  at  the  time  and  not  be  in- 
tended to  pass  at  the  giver's  death;  yet,  the 
party  making  the  gift,  does  not  part  with  the 
whole  interest,  save  only  in  a  certain  event; 


and,  until  the  event  occnis  which  is  to  devest 
him,  the  title  remains  in  the  donor.  The  d<»ee 
is  vested  with  an  inchoate  title,  and  the  inter- 
mediate ownership  is  in  him;  but  his  title  is  de- 
feasable  until  the  happening  of  the  event  nec- 
essary to  render  it  absolute.  It  differs  from  a 
legacy  in  this,  that  it  does  not  require  probate, 
does  not  pass  to  the  executor  or  administrator, 
but  is  taken  against,  not  from  him.  Upon  the 
happening  of  the  event  upon  which  the  gift  is 
dependent,  the  title  of  the  donee  becomes,  by 
relation,  complete  and  absolute  from  the  time 
of  the  delivery,  and  that  without  any  consent 
or  other  act  on  the  port  of  the  execotmr  or 
administrator;  consequently,  the  gift  is  inter 
titot."  In  another  part  of  the  opinion  (p.  297), 
it  is  said:  "All  the  authorities  agree  that  de- 
livery^  is  essential  to  the  validly  of  the  gift;  and 
that,  it  is  said,  is  a  wise  principle  of  our  laws, 
because  delivery  strengthens  the  evidence  of 
the  gift;  and  is  certainly  a  very  powerful  fact 
for  the  prevention  of  frauds  and  perjury." 

In  the  first  of  these  extracts  there  is  an  inac- 
curacy of  expression,  which  seems  to  have  in- 
troduced some  confusion,  if  not  an  apparent 
contradiction,  when,  after  having  stated  that 
"The  property  must  pass  at  the  time  and  not  he 
intended  to  pass  at  the  giver's  death,"  it  is  add- 
ed, that  "  until  the  event  occurs  whidt  is  to  de- 
vest him,  the  title  remains  in  the  donor."     Bat 
a  view  of  the  entire  passage  leaves  no  room  to 
doubt  its  meaning;  that  a  donatio  mortit  eavta 
must  be  completely  executed,  precisely  as  re- 
quired in  the  case  of  gifts  inter  vivot,  subject 
to  be  devested  by  the  happening  of  any  of  tbe 
conditions  subsequent;  that  is,  upon  actual  rev- 
ocation by  the  donor,  or  by  the  donor's  surviv- 
ing the  apprehended  penl,  or  ontUving  the 
donee,  or  by  the  occurrence  of  a  deficiency  ti 
assets  necessary  to  pa^  the  debts  of  the  deceased 
donor.     These  conditions  are  the  only  q[ualifl- 
cations  that  distinguish  gifts  mortit  eavta  and 
inter  tivot.     On  the  other  hand,  if  the  gift  does 
not  take  effect 'as  an  executed  and   complete 
transfer  to  the  donee  of  possession  and  title, 
either  legal  or  equitable,  during  the  life  of  the 
donor,  it  is  a  testamentary  di^iosition,  good 
oxAy  if  made  and  proved  as  a  wiU. 

'This  statement  of  the  law,  we  think,  to  be 
correctly  deduced  from  the  judgments  of  tbe 
highest  courts  in  England  and  in  this  coiintir; 
although  as  might  well  have  been  expected, 
since  the  early  introducdon  of  the  doctrine  into 
the  common  Law  from  the  Boman  dvfl  \xw,  it 
has  developed,  by  new  and  successive  applica- 
tions, not  without  fluctuating  and  inconswtent 
decisions. 

"  As  to  the  character  of  the  thing  given," 
says  Chief  Juttice  Shaw,  in  Chate  v.  Set/ding, 
18  Gray,  418-420,  "The  law  has  nndergose 
some  changes.  Originally  it  was  limited,  with 
some  exactness,  to  diattels,  to  some  object  cf 
value  deliverable  by  the  hand;  then  extended 
to  securities  transferable  solely  by  deliveiy.  as 
bank  notes,  lottery  tickets,  notes  payalJb  to 
bearer  or  to  order,  and  indorsed  in  Uank;  sub- 
sequently it  has  been  extended  to  bonds  and 
other  choses  in  action,  in  writing  or  repreaoit- 
ed  by  a  certificate,  when  the  entire  cqoitaUe  in- 
terest is  assigned;  and  in  the  very  ]&test  case* 
on  the  subject  in  this  Commonwealtb,  ft  baa 
been  held  that  a  note  not  negotiable,  or  if  sc^ 
gotiable,  not  actually  indorsed,  bat  fi^vcied. 
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jiMies,  with  ft  right  to  use  the  name  of  the  ad- 
mhbtntor  of  the  promisee,  to  collect  it  for  the 
donee's  own  use,  citing  Sestumsv.  Motdey,  4 
Cash.,  87;  BaU$  v.  ^mpton,  7  Gray,  882! 
ftfu/i  T.  8Ume,  14  Pick.,  208. 

In  the  CMe  last  menticMied,  Pariih  v.  &«ne, 
the  June  distinguished  Judge,  speaking  of  the 
catea  which  had  extended  the  doctrine  of  gifts 
morUi  eauta  to  include  choeea  in  action,  de- 
£rend  so  as  to  operate  only  as  a  transfer  by 
eqoitttde  aadenment  or  a  declaration  of  trust, 
Mya  fortiier,  Xaat,  "These  cases  all  go  on  the  as- 
amnption  that  a  bond,  note  or  other  security 
ia  •  nUd  tufaaisting  obligation  for  the  pavment 
oft  mm  of  money,  and  the  gift  is,  in  effect,  a 
(tft  of  the  money  by  a  gift  and  deliverr  of  the 
uutmment  that  shows  its  existence  and  affords 
the  means  of  reducing  it  to  possession."  He 
isd,  in  a  previous  part  of  the  same  opinion, 
itited  that  "The  necessity  of  an  actual  deliverr 
ks  been  imif  ormly  insisted  upon  in  the  appli- 
cation of  the  rules  of  the  English  law  to  wis 
apedcs  of  gift."    P.  204. 

lh.Ca!mp$  Appeal,  80  Conn.,  88,  the  Supreme 
OiMirt  of  Ernws  of  Connecticut  held  that  a  de- 
Brery  to  a  donee  of  a  sayings  bank  book,  con- 
ttining  entries  of  depctita  to  the  credit  of  the 
dnwr,  with  the  intention  to  give  to  the  donee 
the  depoaita  represented  by  the  book,i8  a  good  de- 
liTery  to  coiL^itute  a  complete  gift  of  such  de- 
ports, on  the  general  ground  that  a  delivery  of 
*  chose  in  action  that  would  be  sufficient  to 
nat  an  eq[uitable  title  in  a  purchaser  is  a  suffi- 
cieat  delivery  to  constitute  a  valid  gift  of  such 
Aose  in  action,  without  a  transfer  of  the  legal 
tUe.    That  was  the  case  of  a  gift  inter  vivot. 
Bat  'he  court  say,  referring  to  the  case  of 
Aomi  V.  Broun,  18  Conn.,  410,  as  having  virt- 
BiDy  determined  the  point:  "  It  is  true  that 
WW  a  donation  eauea  mortie,  but  the  principle 
iBTolved  is  Um  same  in  both  cases,  as  there  is 
DO  difference  in  respect  to  the  requisites  of  a 
delivery  between  the  two  classes  of  gifts." 
And  no  Jiutiee  Wflde,  delivering  the  opinion 
d  the  court  in  Orover  v.  Oroeer,  24  Pick,  201- 
SM,  expready  declared  that  "A  gift  of  a  chose 
in  action,  provided  no  claims  of  creditors  in- 
terten  to  adiect  its  validitv,  ought  to  stand  on 
flu  same  footing  as  a  sale:     that  the  title  passed 
■ad  the  gift  be^me  perfected,  by  delivery  and 
sooeptance;  that  there  was,  therefore,   "No 
good  reason  why  property  thus  acquired  should 
M  be  protected  as  fully  and  effectually  as 
pn^ierty  acquired  by  piu-chase; "  and  showed, 
Wa  reference  to  the  cases,  that  there  was  no 
ofference  in  this  respect  between  gifts  inter 
fitMVid  morU* eaiua. 

In  reelect  to  the  opinion  in  this  case,  it  is  to 
he  obaerved,tbat  it  cites  with  approval  the  case 
(flTr^lT.  Wright,  1  Cow.,  698,  in  which  it  was 
decided  that  the  promissory  note,  of  which  the 
doMr  himself  was  maker,  might  be  the  subject 
of  a  valid  gift  morti»  eauta,  though  the  concur- 
naoe  was  not  upon  that  point.  That  case, 
heweiver,  has  never  been  followed.  It  was  ex- 
pmriy  diaapproved  and  disregarded  by  the  8u- 
pieaae  Cnort  of  Errors  of  Connecticut  in  Ray- 
mtml  T.  aaUek,  10  Conn.,  480,  Jvd^  Waite  de- 
Bvaring  the  opinion  of  the  court;  bad  been  ex- 
pnady  queatianed  and  disapproved  in  Parieh 
».  Bimt,  14  Tick.,  198-206,  by  Chitf  Jutiiee 
9i«w,  and  vna  distinctly  overruled  by  the 
Oont  of  Aiqieals  of  Kew  York,  in  Harrii  v. 
See  17  Otto. 


Olark,  8  N.  Y.,  98.  In  that  case  it  was  said: 
"  Gifts,  however,  are  valid  without  considera- 
tion or  actual  value  paid  in  return.  But  there 
must  be  delivery  of  possession.  The  contract 
must  have  been  executed.  The  thing  given 
must  be  put  into  the  hands  of  the  donee,  or 
placed  within  his  power  by  delivery  of  the 
means  of  obtaining  it.  The  gift  of  the  maker's 
own  note  is  the  deliveiy  of  a  promise  only,  and 
not  of  the  thing promisod,and the  gift  th^%fore 
fails.  Without  deliveir,  the  transaction  is  not 
valid  as  an  executed  gift;  and  without  consid- 
eration, it  is  not  valid  as  a  contract  to  be  exe- 
cuted. The  decision  in  Wright  v.  Wright  was 
founded  on  a  supposed  distinction  between  a 
gift  inter  vivot  and  a  donatio  mortis  eauea.  But 
there  appears  to  be  no  such  distinction.  A  de- 
livery ot  possession  is  indispensable  in  either 
case." 

The  case  from  which  this  extract  is  taken 
was  very  thoroughly  argued  by  Mr.  John  C. 
Spencer  for  the  plaintuT,  and  Mr.  Charles 
O  Conor  for  the  d^endant,  and  the  Judgment 
of  the  court  states  and  reviews  the  doctrine  on 
the  subject  with  much  learning  and  ability.  It 
was  held  that  a  written  order  upon  a  third  per- 
son, for  the  payment  of  money,  made  bv  the 
donor,  was  not  the  subject  of  a  valid  gift,  ei- 
ther inter  tivoi  or  mortit  eauta;  and  the  rule 
applicable  in  such  cases,  as  conceded  by  Mr. 
O'Conor,  was  stated  by  him  as  follows: 

"Delivery  to  the  donee  of  such  an  instru- 
ment as  will  enable  him,  by  force  of  the  instru- 
ment itself,  to  reduce  the  rand  into  possession, 
will  suffice,  is  the  pkintiff's  doctrine.  This 
might  safely  be  conceded.  It  might  even  be 
conceded  that  a  delivery  out  of  the  donor's  con- 
trol of  an  instrument,  without  which  he  could 
not  recover  the  fund  from  his  debtor  or  agent, 
would  also  suffice." 

The  same  view,  in  substance,  was  taken  in 
deddiag££ewitty.Ka]/e,  L.  R.,  6£q.,  198, which 
was  the  case  of  a  check  on  a  banker,  given  by 
the  drawer  mortit  eauea,  who  died  before  it  was 
possible  to  present  it,  and  which  was  held  not 
to  be  valid.  Zonf  Romilly,  M.  R.,  said:  "When 
a  man  on  his  deathbed  gives  to  another  an  in- 
strument, such  as  a  bond,  or  promissory  note, 
or  an  I  O  U,  he  gives  a  ehoee  tn  action,  and  the 
delivery  of  the  instrument  confers  upon  the  do- 
nee all  the  rights  to  the  ehoie  in  action  arising 
out  of  the  instrument.  That  is  the  principle 
upon  which  Amis  v.  Witt,  88  Beav.,  619,  was 
decided,  where  the  donor  gave  the  donee  a  doc- 
ument by  which  tlie  bankers  acknowledged  that 
they  held  so  much  money  belonging  to  the  do- 
nor at  his  disposal,  and  it  was  held  that  the  de- 
livery of  that  document  conferred  upon  the  do- 
nee the  right  to  receive  the  money.  But  a 
cheque  is  nothing  more  than  an  order  to  obtain  a 
certain  sum  of  money,and  it  mtdces  no  difference 
whether  the  money  is  at  a  banker's!  or  anywhere 
else.  It  is  an  order  to  deliver  the  money,  and 
if  the  order  is  not  acted  upon  in  the  lifenme  of 
the  person  who  gives  it,  it  is  worth  nothing." 

Accordingly  the  Vice-Chancellor,  in  In  re 
BeaAf* Estate,  L.  R.,  18  Eq.,  489,  refused  to  sus- 
tain as  valid  the  gift  of  a  clieck  upon  a  banker, 
even  although  its  delivery  was  accompanied  by 
that  of  the  donor's  pass-book. 

The  same  rule,  as  to  an  unpaid  and  unaccept- 
ed check,  was  followed  in  Xat.  Bk.  v.  Wiaiamt, 
18  Mich.,  282.    The  principle  is  that  a  check 
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rn  a  bank  accotmt  is  not  of  itself  an  equita- 
assignment  of  the  fund,  Banky.  MUlard,  10 
Wall.,  162  [77  U.  8.,  XIX..  897],  but  if  the 
banker  accepts  the  check,  or  otherwise  subjects 
himself  to  liabQity  as  a  trustee,  prior  to  the  death 
of  the  donor,  the  gift  is  complete  and  valid. 
Bromley  v.  Brunton,  L.  B.,  6  Eq.,  375. 

Contrary  decisions  have  been  made  in  respect 
to  donations  morUteauta  ot  savings  bank  books, 
some  courts  holding  that  the  book  itself  is  a  doc- 
ument of  title,  tiie  deliveiT  3f  which,  with  that 
intent,  is  an  equitable  assignment  of  the  fund. 
Piercer.  Bank,  139  Mass.,  426:  HiU  v.  Steven- 
ton,  68  Me.,  864;  Tittingtuut-v.  Wheaton,  8  B.  L, 
586.  The  contrary  was  held  in  .il«7(ifi0oyl;y.J2y<m, 
2  Bush,  338,  and  in  MeOonnell  v.  Mwrag,  Is., 
Bep.,  8  Eq.,  460. 

That  a  deliveiy  of  a  certificate  of  deposit,  such 
ss  that  described  in  the  record  in  this  case,might 
constitute  a  valid  donatio  mortiteauea,  does  not 
admit  of  doubt.  It  was  so  decided  in  Ami*  v. 
W%tl\*upra\,  in  Moore y.  Moore,  L.  B.,  18 Eq., 
414:HeviiU  v  Km,  L.  B.,  6  Eq.,  196;  Weiterlo 
v.  Be  Witt,  86  N.  Y.,  840.  A  certificate  of  de- 
posit is  a  subsisting  chose  in  action  and  repre- 
sents the  fund  it  describes,  as  in  cases  of  notes, 
bonds,  and  other  securities,  so  that  a  delivery  of 
it,  as  a  gift,  constitutes  an  equitable  assignment 
of  the  money  for  which  it  oiUs. 

The  point,  which  is  made  clear  by  this  review 
of  the  decisions  on  the  subject,  as  to  the  nature 
and  effect  of  a  delivery  of  a  chose  in  action,  is, 
as  we  think,  that  the  instrument  or  document 
must  be  the  evidence  of  a  subsisting  obligation 
and  be  delivered  to  the  donee,  so  as  to  vest  him 
with  an  equitable  title  to  the  fund  it  represents, 
and  to  devest  the  donor  of  all  present  control  and 
dominion  over  it,  absolutely  and  irrevocably,  in 
case  of  a  gift  iTiter  tivo*,  but  upon  the  recog- 
nized conditions  subsequent,  in  case  of  a  gift 
mortit  eatua;  and  that  a  delivery  which  does  not 
confer  upon  the  donee  the  present  right  to  re- 
duce the  fund  into  possession  by  enforcing  the 
obligation,  .according  to  its  terms,  will  not  suf- 
fice. A  delivery,  in  terms,  which  confers  upon 
the  donee  power  to  control  the  fund  only  after 
the  death  of  the  donor,  when  by  the  instrument 
itself  it  is  presently  payable,  is  testamentary  in 
character,  and  not  good  as  a  gift.  Further  il- 
lustrationB  and  applfcatlons  of  tne  principle  mav 
be  found  in  the  following  cases:  FOweliy.  Ha- 
licar,  26  Beav.,  261;  iJerfrfrf  v.  Bobree,  10  Sim., 
244;  Farquharean  v.  Cave,  2  Colly.  Ch.,  856; 
Hatch  V,  AUeinton,  66  Me.,  834;  JTunnv.  Mark- 
ham,  7  TaunU,  324;  Coleman  v.  Parker,  114 
Mass.,  80;  Wing  y.  Merehaat,  67  Me.,  888; 
MeWittie  v.  Van  Vaeter,  86  Miss.,  438;  ISgerton 
y.  EgerUm,  17  N.  J.  Eq.,  430;  Miehener  v.  Bale, 
28  Pa.,  69. 

The  application  of  these  principles  to  the  cir- 
cumstances of  the  present  case  require  the  con- 
clusion that  the  appellant  acquired  no  title  to 
the  fund  in  controversy,  by  the  indorsement  and 
delivery  of  the  certificate  of  deposit.  The  cer- 
tificate was  payable  on  demand;  and  itis  imques- 
tionable  that  a  delivery  of  it  to  the  donee,  with 
an  indorsement  in  bltmk,  or  a  special  indorse- 
ment to  the  donee,  or  without  indorsement, 
would  have  transferred  the  whole  title  and  in- 
terest of  the  donor  in  the  fund  represented  by  it, 
and  mi^t  have  been  valid  as  a  donatio  morH* 
eauta.  That  transaction  would  have  enabled  the 
donee  to  reduce  the  fund  into  actual  possession, 
60i 


by  enforcing  pa^nnent  according  to  the  terns  ol 
the  certificate.  The  donee  might  have  f<ffbonie 
to  do  so,  but  that  would  not  nave  affected  hit 
right.  Itcannot  be  said  that  obtaining  payment 
in  the  lifetime  of  the  donor  would  have  been  an 
unauthorized  use  of  the  instrument,  inconsist- 
ent with  the  nature  of  the  gift;  for  the  ^t  is  of 
the  money,  and  of  the  o^tificate  of  depodt, 
merely  as  a  means  of  obtaining  it.  And  it  the 
donee  had  drawn  the  money,  upon  the  surren- 
der of  the  certificate,  and  the  gift  had  been  sub- 
sequently revoked,  dtber  by  the  act  of  the  do- 
nor or  bv  operation  of  law,  the  donee  would  be 
only  under  the  same  obligation  to  Tetum  the 
money,  that  would  have  existed  to  return  the 
certificate,  if  he  had  continued  to  hold  it,  im- 
collected. 

But  the  actual  transaction  was  entirely  difle^ 
ent  The  indorsement,  which  accompanied  the 
delivery,  qualified  it,  and  limited  and  restrained 
the  auuionty  of  the  donee  in  the  collection  of 
the  money,  so  as  to  forbid  its  payment  until  the 
donor's  diettth.  The  property  m  the  fund  did 
not  presently  pass,  but  remained  in  the  donor, 
and  the  donee  was  excluded  from  its  possereicm 
and  control  during  the  life  of  the  donor.  That 
qualification  of  the  right,  which  would  have  be- 
longed to  him  if  he  bad  become  the  present 
owner  of  the  fund,  establishes  that  there  was  no 
delivery  of  possession,  according  to  the  terma  of 
the  instrument,  and  that  as  the  gift  was  to  take 
effect  only  .upon  the  death  of  t&  dcmor,  it  was 
not  a  present  executed  g^ft  mortii  oauea,  but  • 
testamentary  disposition.  The  right  conferred 
upon  the  donee  was  that  expressed  m  the  indorse- 
ment; and  that.  Instead  of  being  a  transfer  of 
the  donor's  title  and  interest  in  the  fund,  as  es- 
tablished by  the  terms  of  the  cotificate  of  de- 
posit, was  merely  an  order  upon  the  bank  to  pM- 
to  the  donee  the  money  called  for  by  tiie  ootm- 
cat«,  upon  the  death  of  the  donor.  It  was,  in 
substance,  not  an  assignment  of  the  fund  on  de- 
posit, but  a  check  upon  the  bank  against  a  de- 
posit, which,  as  is  sikown  by  all  the  authorities 
and  upon  thenatureof  the  case,  cannot  be  valid 
as  a  dimatio  motH*  eauia,  even  where  it  is  mr- 
ableinpratenU,  unless  paid  or  accepted  whfle 
the  donor  is  alive;  how  much  leas  so,  when,  as 
in  the  present  case,  itis  made  payaUe  only  upoo 
his  death. 

The  case  is  not  distinguishable  from  MilekeU 
V.  Smith,  4  De  O.,  J.  &  S.,  483,  where  the  bt- 
doisement  upon  promissory  notes,  claimed  as  a 
gift,  was,  "I  bequeath — pay  the  within  contents 
to  Simon  Smith,  or  his  order,  at  my  death.** 
Lord  Juttiee  Turner  said:  "  In  order  to  render 
the  indorsement  and  delivery  of  a  promltuwy 
note  effectual  they  must  be  such  as  to  enable  the 
indorsee  himself  to  indorse  and  negotiale  the 
note.  That  the  respondent,  Simon  Smith,  ooald 
not  have  done  here  during  the  testator's  Ufe.** 
It  was,  accordingly,  held  tiiatthedispoeitioB.<tf 
the  notes  was  testamentaiy  and  invalid. 

It  cannot  be  said  that  the  condition  in  the  te- 
dorsement,  which  forbade  payment  until  the  do- 
nor's death,  was  merely  the  conditicm  atteoted 
by  the  law  to  every  such  gift.  Because  tin  oott- 
dition,  which  inheres  in  the  gift  mortit  ea*i*mJlm 
a  subsequent  condition,  that  the  subject  ot  ne 
sift  sbail  be  returned  if  the  gift  fails  by  nwiiee- 
tion;  in  the  nteantime,  the  gut  is  execattA,  the 
titie  has  vested ;  the  dominion  and  control  <rf  Qte 
dmior  has  passed  to  the  donee.  While  here. 
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CDDditioa  annexed  by  the  donor  to  his  gift  is  a 
cosditioB  i»«cedait,  which  must  tiappen  before 
it  becomes  a  gift  and,  as  the  contingency  con- 
templated is  ue  donor's  deatii,  the  gift  cannot 
be  executed  in  his  lifetime  and,  consequently, 
cia  nerer  take  effect 

TUt  time  cf  Hit  law  toa»theone  taken  bg  t/te 
Oinait  Court  as  the  bast*  of  itt  decree,  in  which 
w  ateordingijf  find  no  error.  It  it,  aocordingly, 
ajirmed. 

Mr.  JutHee  Hlller  did  not  sit      this  cause, 
sod  took,  no  port  in  its  decision. 
Inietx^y.    Test: 

James  H.  McEennej,  Clerk,  Sup.  Court,  IT.  8. 


UNITED  STATES,  Plf.  in  Err., 

V. 

FRAKE  PHELPS  btal. 

(Sees.  C,  IT  Otto,  SEO-ffiS.) 

Statute  as  to  duties — reduction  of  duty. 

t  SeotioD  2gS8  of  Sie  Bevtsed  Statutes  rdatee  alone 
to  mercbandise  taken  from  a  wreck,  and  does  not 
la  IDT  manner  affect  the  proceedings  under  section 
SB7,  to  obtain  an  appraisement  for  an  abatement  of 
tetlei  on  aooount  of  damages  to  goods  during  the 
ronoe  of  Importation. 

1  An  appUoatton  for  allowance  for  such  damages 
nay  be  nade  after  the  goods  have  been  entetea  at 
Ike  caitotD-houBe  at  tbeb'  full  Invoice  value,  and  the 
wMmated  amount  of  duty  thoeon  paid. 

[No.  178.] 
Atfitsi  Mar.  U.  ISSS.     Decided  Mar.  16, 1883. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
rorlt 

This  action  was  brongbt  in  the  District  Court 
of  the  United  States  for  the  Southern  District 
of  New  York,  by  the  plaintiff  in  error,  to  re- 
cover from  the  defendants,  Phelps  Brothers  & 
Co.,  certain  duties  alleged  to  have  been  ille- 
aiij  refunded  to  them  by  the  Collector  of  the 
Port  of  New  York. 

llie  case  is  this:  Aug.  7, 1876,  the  defendants 
imported,  into  the  said  port,  8,826  boxes  of 
lemcHis,  the  value  of  which  was  |14,888  in  gold, 
sod  the  daty  on  which,  at  twenty  per  cent  ad 
tslman,  was  $2,876.60  in  gold. 

Aug.  16,  1876,  the  defendants  Imported  2, 986 
hiamot  iemans,  of  the  value  of  $9,628  in  gold, 
Ike  dnty  oa  which,  at  twenty  per  cent  ad  ftaio- 
n»,waa  $1,92460  in  gold. 

liese  duties  were  paid  by  the  defendants; 
hit  after  the  delivery  of  the  merchandise  to  them 
it  was  discovered  that  the  same  had  sustained 
dnaage  during  the  respective  voyages  of  im- 
poitHoa,  and  said  damage  having  been  duly 
tfiKriaed  to  defendants  at  $4,81S  as  to  the  im- 
poctatioii  at  Aug.  7, 1876,  and  at  $1,448  as  to 
the  fanportation  of  Aug.  IS,  1876,  the  defend- 
uts  applied  in  the  one  case,  for  an  allowance 
&rdanwge  Au^.14, 1876,  and  in  the  other,  Aug. 
iM806,aiid  twenty  per  cent  of  the  said  amounts 
<tf  $4,S16  and  $1,4^  was  refunded  to  them  by 
the  ttiSiieetax,  to  recover  which,  as  illegally  re- 
fvded,  tUs  action  is  brought. 

Ob  the  trial,  the  Government  proved  the  value 
ol  fte  mercbaxidise  by  the  custom-house  entry, 
McciginaQy  Uqoidated,  and  the  amount  of  da- 
te 17  Ono. 


ties  due,  after  allowing  credit  for  what  had 
been  paid,  and  rested. 

The  defendants  then  ofFered  evidence  of  dam- 
age, and  allowance  for  damage,  as  above  stated, 
to  the  admissibility  of  whidi  the  plaintiff  ob^ 
Jected,  on  the  ground  that  the  damage  allow- 
ance was  not  applied  for  and  the  amount  of 
damage  not  ascertained  before  entry,  as  required 
by  law. 

But  the  evidence  was  admitted  as  to  both  im- 
portations, and  the  plaintiff  excepted  to  the 
ruling. 

The  defendants  then  rested,  and  thereupon 
the  plaintiff  asked  the  court  to  instruct  the  jurv: 

"That, 'as  the  goods  had  been  entered  at  t£e 
full  invoice  prices  in  the  first  instance,  and  the 
application  for  allowance,  the  examination  and 
appraisement  not  made,  nor  the  damage  ascer- 
tained, nor  tiie  damage  allowance  made  until 
after  the  entries  of  the  goods,  the  damage  al- 
lowance was  imwarranted  by  law,  and  they 
could  not  give  the  defendants  any  abatement  of 
duties  on  account  of  such  damage  allowance." 

But  the  court  refused  to  give  the  instructions, 
and  thereupon  the  plaintiff  excepted. 

There  was  a  verdict  and  judgment  for  the  de- 
fendants. 

This  judgment  having  been  affirmed  on  error 
to  the  court  below,  the  plaintiff  sued  out  this 
writ  of  error.  ' 

Mr.  WilUaJB  A.  Vmxaey,  Ai$t.  Attg-Oen., 
forplaintiff  in  error: 

The  first  legislation  providing  for  reduction 
of  duties  in  consequence  of  cuunage  to  mer- 
chandise, sustained  during  the  voyage  of  im- 
rrtation,  is  the  62d  section  of  the  Act  of  March 
1799,  1  Stat,  at  L.,  666,  re-enacted  in  section 
2927  of  the  Revised  Statutes. 

llie  diflculty  in  the  case  grows  out  of  the  2l8t 
section  of  the  Act  of  March  1,  1828,  8  Stat,  at 
L.,  786,  re-enacted  in  section  2928,  Revised 
Statutes. 

These  provisions,  as  parts  of  two  independent 
statutes,  came  before  this  court  in  1866,  in  the 
case  of  Shelton  v.  CoOeetor,  5  Wall.,  118  (72 U. 
8.,  Xvlll.,  644)  upon  the  contention  by  the 
Qovemment  that  the  Act  of  1828,  in  requiring 
that  the  same  proceedings  shall  be  taken  in  case 
of  reduction  of  duties  on  account  of  damage 
sustained  during  the  voyage,  rendered  it  im- 
perative that  the  appraisal  necessary  in  every 
such  case  should  be  made  before  entry,  as  in 
the  case  of  importation  of  merchandise  taken 
from  a  wreck;  and  this  court  sustained  that 
view,  holding  that  the  Act  of  1823  had  wrought 
an  implied  r^eaX  of  the  Act  of  1799,  in  this  par- 
ticular. 

Mr.  diaries  M.DaGoOa,  for  defendant  in  er- 
ror. 

Mr.  Chief  Justice  Waite  delivered  the  opin- 
ion of  the  court: 

Section  2928  of  the  Revised  Statutes,  a  re- 
enactment  of  section  21  of  the  Act  of  March  1, 
1823,  ch.  21  [3  Stat,  at  L.,  729]  relates  alone  to 
merchandise  taken  from  a  wreck,  and  does  not 
in  any  manner  affect  the  proceedings  under  sec- 
tion 2927,  a  re-enactment  of  section  62  of  th^ 
Act  of  March  2, 1799,  ch.  22  [1  Stat,  at  L..  66{.  1 
to  obtain  an  appraisement  for  an  abatement  of 
duties  on  account  of  damages  to  goods  during 
a  voyage.  What  was  said  in  Shelton  v.  OoUeetor, 
6  WalL,  118  [72  U.  S.,  XVIII.,  646],  to  the  con- 
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trary  of  this  is  disapproved.  Tlie  subject  is  so 
fully  and  carefully  considered  in  the  opinion  of 
the  court  below,  that  we  deem  it  unnecessary 
to  do  more  than  to  refer  to  the  report  of  thie 
case  in  the  17th  of  Blatchford's  Reports,  812. 
TAe  judgment  U  affirmed. 
Trueoopy.    Test: 

James  H.  UoKeimey,  Clerk,  Sup.  Ooutt,  U.  8. 


CHARLES  F.  KRING,  Tiff,  in  Err., 

«. 

STATE  OF  MISSOURI. 

(See  S.  C,  IT  Otto,  ffil-iSL) 

Ez  post  facto  lavi — what  i»—eonititutional  pro- 
vuion — gubatantial  right  of  aeeueed — altera- 
tion in. 

ThepIalntUf  InerrorstandsoonTiotedof  mnider 
in  the  mat  danee  by  the  Judgment  of  the  Supreme 
Court  of  the  State  of  MUsoutl  He  bad  been  pre- 
Tloudy  sentenced  to  twentjr-flve  years'  Imprison- 
ment on  Us  plea  of,  guilty  of  murder  in  the  seoond 
degree,  whicn  sentence  was,  on  his  appeal,  revened 
and  set  aside. 

By  the  law  of  Mlaaourl  in  force  when  the  homicide 
was  committed,  this  conviction  was  an  acquittal  of 
the  higher  crime  of  murder  in  the  flrst  degree,  but 
that  law  was  changed  befbre  the  plea  of  guilty,  so 
that  a  Judgment  on  that  plea,  set  aside  lawfully, 
should  not  DO  lield  to  be  an  acquittal  of  the  higher 
crime.    Held : 

(I.  That,  as  to  this  case,  thenewlaw  wasanocpost 
octo  law,  within  the  meaning  of  section  10,  arnole 
of  the  Oonstttutlon  of  thelTnlted  States :  and  that 
Slaintiff  in  error  could  not  be  again  trted  for  mur- 
er  in  the  fliBt  degree. 

2.  ^e  history  of  the  ez  pott  faeto  tAaoBB  at  the 
Constituaon  reviewed  in  relation  to  its  adoption  as 
part  of  the  Constitution,  and  its  oonetruction  sub- 
sequenUy  by  the  Federal  and  State  Courts. 

C/nie  dlstfaiotion  between  retrospective  laws, 
which  aSect  the  remedy  or  the  mode  of  procedure, 
and  those  which  operate  directiy  on  the  oltense, 
hdd  to  be  unsound  where,  in  the  latter  case,  they 
altect  to  his  serious  disadvantage  any  substantial 
right  which  the  party  charged  with  crime  had  un- 
der the  law  as  it  stooo  when  the  offense  wal  com- 
mitted. 

.  *•  4°7'''^''s°<^ix>s'/(>oto  law,  within  the  mean- 
ing of  the  Constitution,  passed  after  the  Commission 
of  a  crime  charged  agafiist  a  defendant,  which,  In 
relation  to  that  oltense  or  its  consequences,  alien 
the  situation  of  the  party  to  his  disadvantage ;  and 
no  one  can  be  criminally  punished  in  this  country, 
ezoept  according  to  a  law  prescribed  for  his  govern- 
ment by  the  sovereign  authority  before  the  imputed 
offense  was  committed,  and  which  existed  as  a  law 
at  the  time. 

[No.   1041.1 
Motion  to  advance,  fled  Jan.  29, 1883.     Chanted 

Jan.  99.  188S. 
Submitted  Mar.  13, 1883.    Decided  Apr.  t,  1883. 

F  ERROR  to  the  Supreme  Court  of  the  State 
of  Missouri. 
The  history  and  facts  of  the  case  fully  appear 
In  the  oijinion  of  the  court,  and  in  the  dissent- 
ing opinion. 
Bee,  also,  64  Mo.  691 ;  71  Mo. ,  661 ;  74  Mo.  ,613. 
Meeers.  "L.  D.  Seward.  JeK  Chandler 
and  Predy  N.  Jonee,  lot  plaintiff  in  error. 

*  Head  notes  by  JITr.  JusMce  Mtt.t.m? 

Nora.— Fffrmsr  eorwlctton  or  oequtttol;  tfat,  of,  in 
er<m<nai  caeet.  See  note  to  U.  8.  v.  Feres,  a  U.  B.  (9 
Wheat.),  STB. 

IFhen  person  ii  in  ^eopnnly ;  when  ^urv  may  be  oHs- 
ehoroed  (otthout  s  venHet;  jamwr  oegutttot  oroon- 
-— .--    SeenotetoJExportelange,  85  IT.S.,ZXL, 
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Mettri.  S.  F.  Phillips  and  D.  H.  Mclnt^, 
Atty-Oen.  of  Mo. ,  for  defendant  in  errw. 

Mr.  Jvttiee  Killer  delivered  the  opinion  d 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Goat 
of  MissourL 

The  plaintiff  in  error  was  indicted  in  the 
Criminal  Court  of  St  Louis  for  murder  in  the 
first  degree,  charged  to  have  been  committed 
January  4, 1876,  to  which  he  pleaded:  notguilly. 
He  has  been  tried  four  times  before  a  lory,  and 
sentenced  once  on  a  plea  of,  guilty  oi  murder 
in  the  second  degree.  His  case  has  been  tluee 
times  before  the  Court  of  Appeals  of  that  State, 
and  three  times  before  the  Supreme  Court  of 
the  State.  In  the  last  instance,  the  Supreme 
Court  afBrmed  the  judgment  of  tbe  crnninal 
court  bv  which  he  was  found  guilty  of  murder 
in  the  first  degree  and  sentenced  to  be  hung, 
and  it  is  to  this  judgment  that  the  present  wm 
of  error  is  directed. 

It  is  to  be  premised  that  the  Court  of  Appeals 
is  an  intermediate  appellate  tribunal  between 
the  Criminal  Court  of  St.  Louis  and  the  Su- 
preme Court  of  the  State,  to  which  all  appeals 
of  this  character  are  first  taken. 

At  the  trial,  immediately  preceding  the  last 
one  in  the  court  of  original  jurisdiction,  the 
prisoner  was  permitted  to  plead:  guilty  to  mur- 
der in  the  second  degree,  which  plea  was  ac- 
cepted by  the  prosecuting  attorney  and  the  court, 
and  on  this  plea  he  was  sentenced  to  imprison- 
ment in  tlie  penitentiary  for  twenty 4ve  yeais. 

He  took  an  appeal  mm  this  judgment,  on 
the  ground  that  he  had  an  understanding  with 
the  prosecuting  attorney  that,  if  he  woukTptead 
as  he  did,  his  sentence  should  not  exceed  ten 
years'  imprisonment,  and  the  Supreme  Court 
reversed  that  judgment  and  remanded  the  case 
to  the  St.  Louis  Criminal  Court  for  fnrtb^'  pio- 
ceeding. 

In  that  court,  when  the  case  was  again  called, 
the  defendant  refused  to  withdraw  his  plea  of, 
guilty  of  murder  in  the  second  degree,  and  re- 
fused to  renew  his  plea  of,  not  gwlty,  whkh 
had  been  withdrawn  when  he  pleaded,  guilty. 
to  murder  in  the  second  degree;  and  the  court, 
against  his  remonstrance,  made  an  order  set- 
tug  aside  his  plea  of  guilty  of  murder  in  tlie 
second  degree,  and  oroered  a  general  plea  of, 
not  guilty,  to  be  entered.  On  this  plea  he  was 
tried  by  a  jury  and  found  guilty  and  sentenced 
to  death,  as  we  have  already  said,  which  jnd^ 
ment  was  affirmed  by  the  Supreme  Coortof  tbe 
State. 

By  refusing  to  plead,  not  guilty,  to  murder 
in  the  first  degree  and  to  withdraw  his  plea  <rf, 
guilty  in  the  second  degree,  defendant  raised 
we  point  that  the  proceedings  under  that  plea, 
namely:  its  acceptance  by  the  prosecutisi;  attor- 
ney and  the  court,  and  his  conviction  azid  sen- 
tence under  it,  was  an  acquittal  of  the  charge  of 
murder  in  the  flrst  degree,  and  that  he  oooM 
not  be  tried  again  for  that  offense. 

This  point  he  insisted  on  in  the  circuit  ooait, 
and  relied  on  it  for  reversing  the  judgment  in 
the  Court  of  Appeals  and  in  the  Supreme  Court. 

Both  these  latter  tribunals,  in  the  opinioDs  de- 
livered by  them  and  which  are  part  of  the  ree- 
ord,  conoeded  that  such  was  the  law  of  the  8tats 
of  Missouri  at  the  time  tbe  homicide  was  oom- 
mitted.    But  they  overruled  tbe  defense  on  tht 
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Cod  that  t^  section  xxiu  of  artiole  2  of  the 
titatkm  of  Missouri,  which  took  effect  No- 
Tember'90,  1876,  that  law  was  abrogated,  and 
tot  this  reason  defendant  could  be  tried  for 
murder  in  the  first  degree,  notwithstanding  his 
coDTiction  and  sentence  for  murder  in  the  second 


_i  this  new  Constitution  was  adopted  after 
the  crime  was  committed  for  wliich  Kring  is  in- 
dicted and,  as  construed  hy  the  Court  of  Ap- 
peals and  the  Supreme  Ciourt,  changes  the  law 
as  it  then  stood,  to  the  disadvantage  of  the  de- 
fendant, tlie  jurisdiction  of  this  court  is  invoked 
OD  the  ground  thai,  as  to  this  case,  and  as  so 
construed,  it  is  an  es  pott  facto  law,  within  the 
metning  of  section  10,  article  1,  of  the  Constitu- 
tion of  the  United  States. 

That  it  taaj  be  clearly  seen  what  the  Supreme 
Omrt  of  MiMouri  decided  on  this  subject  and 
what  consideration  they  gave  it,  we  extract  here 
SO  that  is  said  in  their  o^nion  about  it. 

"There  is  noUiing  in  the  point,"  they  say, 
"that,  after  an  accepted  plea  of,  guilty  of  mur- 
der of  the  second  degree,  the  defendant  could 
not  be  put  upon  trial  for  murder  of  the  first  de- 
gree. We  shall,  on  that  proposition,  accept 
what  is  said  by  the  Court  of  Appeals  in  its  opiii' 
ion  in  ttiis  cause." 

What  that  court  said  on  tills  subject  teas  fol- 
'lows: 

"The  theory  of  counsel  for  defendant,  that  a 
idea  of  guflty  of  murder  in  the  second  degree, 
regularly  entered  and  received,  precludes  the 
rate  from  afterwards  prosecuting  the  def end- 
(nt  for  murder  in  the  nrst  degree,  is  inconsist- 
eot  with  the  ruling  of  tho  Supreme  Court  in 
State  V.  Kring,  71  Mo.,  561,  and  in  State  v. 
Skphene,  71  Mo.,  SS5.  The  declarations  of  de- 
fendant, that  he  would  stand  upon  his  plea  al- 
Kidy  entered,  were  all  accompanied  with  a  con- 
ditioD  that  the  court  should  sentence  him  for  a 
term  not  to  exceed  ten  years,  in  accordance  with 
sn  alleged  agreement  with  the  prosecuting  at- 
torney, which  the  court  would  not  recognize. 
The  prisoner  did  not  stand  upon  liis  plea  of, 
gnilty  of  morder  in  the  second  degree;  he  must, 
theroPore,  be  taken  to  have  witlidrawn  tliat  plea 
•nd,  as  he  refused  to  plead,  the  court  properly 
directed  the  plea  of,  not  guilty  of  murder  in  the 
lint  degree  to  be  entered. 

"F<Minerly  It  was  held  in  Missoiui,  8tat«-y. 
Sen,  29  Mo.,  82,  that,  when  a  conviction  is  had 
of  morder  in  the  second  degree  on  an  indict- 
ment cliarging  murder  in  the  first  degree,  if 
this  be  set  aaiae,  the  defendant  cannot  again  he 
tried  for  moider  in  the  first  degree.  A  cliange 
introduced  by  section  23  of  article  2  of  the  Con- 
Mitntton  of  1876  has  abrogated  this  rule.  On 
the  oral  argament  something  was  said  by  coun- 
kI  for  the  defenduit,  to  the  effect  that  under 
te  old  rule  defendant  could  not  be  put  on  his 
bia]  for  miuder  in  the  first  degree,  and  that  he 
could  not  be  affected  by  the  change  of  Uie  con- 
Mitotional  provision,  the  cnme  saving  been 
committed  whilst  the  old  Constitution  was  in 
force.  Tliere  is,  however,  notliing  in  tbte;  fliis 
change  b  a  chang9not<n  crimes,  but  in  criiolnal 
JvoceaoR,  and  such  changes  are  not  ex  pott 
/«*.  Ovtr.  State,  »Wall.,  88  [7»Cf.  6.,xfx., 
^miOimmingi  v.  Mo.,  4  WaU.,  826  [71  U.  S., 

W»baTe  sere  a  distinct  admission  that,  by 
the  bw  of  Missouri,  as  it  stood  at  the  time  of 
See  17  Otto. 


the  homicide,  in  consequence  of  this  conviction 
of  the  defendant  of  the  crime  of  murder  in  the 
second  degree,  though  that  conviction  be  set 
aside,  he  could  notte  again  tried  for  murder  of 
the  first  degree;  and  that,  but  for  the  change  in 
the  Constitution  of  the  State,  such  would  be  the 
law  applicable  to  his  case.  When  the  attention 
of  the  court  is  called  to  the  proposition  that  if 
such  effect  is  given  to  the  change  of  the  Con- 
stitution, it  would,  in  this  case,  lie  liable  to  ob- 
jection as  an  ex  pdt  facto  law,  the  only  answer 
is,  that  there  is  nothing  in  it,  as  the  change  is 
simply  in  a  matter  of  procedure. 

Whatever  may  be  the  essential  nature  of  tho 
change,  it  is  one  which,  to  the  defendant,  in- 
volves the  difference  Iwtween  life  and  death,  and 
the  retroactive  character  of  the  clumge  cannot 
t)e  denied. 

It  is  to  be  o1)served  that  the  force  of  the  argu- 
ment for  acquittal  does  not  stand  upon  defend- 
ant's plea  nor  upon  its  acceptance  by  the  State's 
attorney  nor  the  consent  of  the  court;  but  it 
stands  upon  the  judgment  and  sentence  of  the 
court  by  wliich  he  is  convicted  of  murder  in  the 
second  degree,  and  sentence  pronounced  accord- 
ing to  the  law  of  tliat  guilt,  which  was,  by  oper- 
anon  of  the  same  law,  an  acquittal  of  the  other 
and  hl^er  crime  of  murder  charged  in  the  same 

KUBumcifent  for  this  case  tiiat  the  Supreme 
Court  of  Missouri,  in  the  opinion  we  are  ex- 
amining, says  it  was  so,  and  cites  as  authority 
for  it  the  case  of  State  v.  Bo»s,  29  Mo. ,  82,  in  the 
same  court;  but  counsel  for  plaintiff  in  error 
cites  to  the  same  effect  the  cases  of  the  State  y. 
BaU,  27  Mo.,  824;  State  v.  Smith,  53  Mo.,  189. 

Blackstone  says  (Commentaries,  Book  4,marg. 

8):  "  The  plea  of  autrefoits  conviet,  or  a 
former  conviction  for  the  same  identical  crime, 
though  no  judgment  was  ever  given  or.pertiaps, 
vidll  be  (being  suspended  by  benefit  of  dergy  or 
other  causes),  is  a  good  plea  in  bar  to  an  indict- 
ment. And  this  oepends  upon  the  same  prin- 
ciple as  the  former  (that  is:  autrefoits  acquit), 
that  no  man  ought  to  be  twice  broug;ht  in  danger 
of  his  life  for  one  and  the  same  crime.  Here- 
upon it  has  been  held  that  a  conviction  of  man- 
slaughter, on  an  appeal  or  indictment,  is  a  bar 
even  in  another  appeal,  and  much  more  in  an  in- 
dictment for  murder;  for  the  fact  prosecuted  is 
the  same  in  both,  though  the  offenses  differ  in 
coloring  and  degree."  See,  State  v.  Norcdl,  2 
YOTg,(Tenn.).81  [CSM»p6e«v.Stofc],9Yerg.,837. 

"This  law,  in  force  at  the  date  of  the  homicide 
for  which  Kring  te  now  tmder  sen  tence  of  death, 
was  changed  bv  the  State  of  Missouri,  between 
that  time  and  his  trial,  so  as  to  deprive  him  of 
its  benefit,  to  which  he  would  otherwise  have 
been  entitled,  and  we  are  called  on  to  decide 
whether  in  tliis  respect,  and  as  applied  by  the 
court  to  this  case,  it  is  an  ex  pott  facto  law  with- 
in flie  meaning  of  the  Constitution  of  the  United 
States. 

There  is  no  question  of  the  right  of  the  State 
of  Missouri,  eitner  by  her  fundamental  law  or 
by  an  ordinary  Act  of  legislation,  to  abolish  tliis 
rule,  and  that  it  is  a  vaud  law  as  to  all  offenses 
committed  after  its  enactment.  The  question 
here  is:  does  it  deprive  the  defendant  of  any 
right  of  defense  which  the  law  gave  him  when 
the  act  was  committed  so  that  as  to  that  offense 
i\,\&expo»tfaeto1 

This  term  necessarily  implies  a  fact  or  act 

^       60T, 
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done,  aSter  which  the  law  in  question  is  paased. 
"Whether  it  is  «e  fott  faeU>  or  not  relates,  in 
criminal  cases,  to  which  alone  the  i^irase  ap- 
plies, to  the  time  at  which  the  offense  charg^ 
was  committed.  If  the  law  complained  of  was 
passed  before  the  commission  of  the  act  with 
which  the  prisoner  is  charged,  it  cannot,  as  to 
that  offense,  be  an  «e  pott  faeU>  law.  If  passed 
after  the  commission  of  the  offense,  it  is  as  to 
that  ex  poitfaeto,  thoaKh  whether  of  the  class 
forbidden  by  the  Constitution  may  depend  on 
other  mattera.  But  so  far  as  this  depends  on  the 
time  of  its  enactment,  it  has  reference  solely  to 
the  date  at  which  the  offense  was  committed, 
to  which  the  new  law  is  sought  to  be  applied. 
No  other  time  or  transaction  but  this  has  been 
in  any  adjudged  case  held  to  govern  it»expo$t 
/a«to  character. 

In  the  case  before  us  an  argument  is  made 
founded  on  a  change  in  this  rule.  It  is  said  the 
new  law  in  Missouri  is  not  ex  pottfaeto,  because 
it  was  in  force  when  the  plea  and  ludgment 
were  enteied.of ,  guilty  of  murder  in  the  second 
degree;  thus  mamng  Its  character  as  an  ex  pott 
facto  law  to  depend,  not  upon  the  date  of  its 
passage  as  reg;ards  the  commission  of  the  of- 
fense, but  as  regards  the  time  of  pleading  guilty; 
that,  as  the  new  law  was  in  force  when  the  con- 
Ticnon  on  that  plea  was  had,  its  effect  as  to 
future  trials  in  tnat  case  must  be  governed  by 
that  law.  But  this  is  begging  the  whole  ques- 
tion, for  if  it  was  as  to  the  offense  charged  an 
ex  jKntfaeto  law,  within  the  true  meaning  of 
that  phrase,  it  was  net  in  force  and  could  not 
be  applied  to  the  case,  and  the  effect  of  that 
plea  and  conviction  must  be  decided  as  though 
no  such  change  in  the  law  had  been  made. 

Sudi,  however,  is  not  the  ground  on  which 
the  Supreme  Court  and  the  Court  of  Appeals 
placed  their  Judgment. 

"  There  is  nothing,"  say  they,  "  in  this;  the 
(Shange  is  a  change  not  in  crimes  but  in  criminal 
procedure,  and  such  changes  are  not  et  pott 
faOo." 

Before  proceeding  to  examine  this  proposi- 
tion. It  wiU  be  well  to  get  some  dear  perception 
of  tte  purpoae  of  the  Convention  which  framed 
the  Constitution  in  declaring  that  no  State  shall 
pass  any  ex  pottfaeto  law. 

It  was  one  of  the  objections  most  seriously 
urged  against  the  new  Constitution  by  those 
who  opposed  its  ratiflcaUon  by  the  States,  that 
it  contained  no  formal  Bill  of  Rights.  Feder- 
alist, No.  Lxzxiv.  And  the  State  of  Virginia 
accompanied  her  ratification  by  the  recommen- 
dation of  an  Amendment  embodying  such  a 
bOl.    8  ElUot,  Debates,  661. 

The  feeling  on  this  subject  led  to  the  adop- 
tion of  the  fist  ten  Amendments  to  that  in- 
strument at  one  time,  shortiy  after  the  govern- 
ment was  organized.  These  are  all  designed 
to  operate  as  restraints  on  the  Oeneral  Govern- 
ment, and  most  of  them  for  the  protection  of 
private  rights  of  persons  and  property.  Not- 
withstanding this  reproach,  however,  there  are 
many  providons  in  tiie  original  instrument  of 
this  latter  character,  among  which  is  the  one 
now  under  consideration. 

So  much  importance  did  the  Convention  at- 
tach to  it,  that  it  is  found  twice  in  the  Consti- 
tution: first  as  a  restraint  upon  the  power  of 
the  General  Qovemment.  and  afterwards  as  a 
Uroitation  upon  the  legislative  power  of  the 
COS 


States.  This  latter  is  the  let  clause  of  aectioii 
10  of  article  1,  and  its  connection  with  other 
language  in  the  same  section  may  serve  to  fihit- 
trate  its  meaning.  "  No  State  shall  enter  isto 
any  treaty,  alliance  or  confederation;  giaat 
letters  of  marque  and  reprisal;  coin  monn: 
emit  bills  of  credit;  make  anything  but  eud 
and  silver  coin  a  tender  in  payment  of  debts; 
pass  any  bill  of  attainder,  ex  pott  facto  law,  or 
law  impairing  the  obligation  of  conti»c<s;  or 
grant  any  tit^  of  nobility." 

It  will  be  observed  that  here  are  grouped  con- 
tiguously a  prohibition  against  three  distinct 
classes  of  retrospective  laws,  namely:  bills  of 
attainder,  ex  pottfaeto  laws  and  laws  impairing 
the  obligation  of  contracts.  As  the  clause  wu 
first  adopted,  the  words  conconing  contncti 
were  not  in  it,  because  it  was  suppowd  that  tiw 

ghrase  ex  pottfaeto  law  included  laws  concent- 
ig  contrM^  as  well  as  others.  But  it  was  as- 
certained before  the  completion  of  the  instm- 
ment  that  this  was  a  phrase  which,  in  Endisb 
iurisprudence,  had  acquired  a  significatioii  lim- 
ited to  the  criminal  law,  and  the  words  "  or  any 
law  impairing  the  obligation  of  contracts"  were 
added  to  give  security  to  rights  resting  in  con- 
tracts. 2  Bancroft,  BQstory  of  the  Constitution, 
218. 

SirThomasTomlin.in  that  magazine  of  learn- 
ing, the  English  edition  of  1886  of  Us  Law  Die-- 
tionaiy,  says: 

"Em  pottfaeto  is  a  term  used  in  the  law,  sig- 
nifying something  done  after,  or  arising  from 
or  to  affect  another  thing  that  was  committed 
before. 

An  ex  pott  fadto  law  is  one  which  operates 
upon  a  sub  jeof  not  liable  to  it  at  the  time  the 
law  was  made." 

The  first  case  in  whl^  this  court  was  called 
upon  to  construe  this  provision  of  the  Constitu- 
tion was  that  of  (Mder  v.  BM,  3  Dall. ,  886,  de- 
cided in  1798. 

The  opinion  of  the  court  was  ddivered  by 
Chase,  Juttlee,  and  its  main  purpoae  was  to  de- 
cide that  it  had  no  application  to  acta  coBcem- 
ing  civfl  ri^ts.  The  opinion,  however,  is  bo- 
portant,  aslt  discusses  very  fully  the  meaning 
of  the  provision  in  its  application  to  criminal 
cases.  It  defines  four  distinct  classes  of  laws 
embraced  by  the  dauae.  "  1.  Every  law  that 
makes  an  action,  done  before  the  passing  oi  the 
law  and  which  was  innocent  when  doae,  crim- 
inal, and  punishes  sudi  action.  2.  Every  law 
that  aggravates  the  crime  or  makes  it  greater 
than  it  was  when  committed.  8.  Every  law  that 
changes  the  punishment  and  inflicts  a  greater 
punisnment  than  was  annexed  to  the  crime 
when  committed.  4.  Every  law  that  alters  the 
legal  rules  of  evidence,  and  receives  leas  or  dif- 
ferent testimony  than  the  law  required  at  the 
time  of  the  commission  of  the  offense  in  order 
to  convict  the  offender."  Again  he  says:  "  But 
I  do  not  consider  any  law  ex  pott  facto,  wfdiin 
the  prohibition,  that  modifies  the  rigor  of  the 
law;  but  only  these  that  create  or  aggravate  the 
crime  or  increase  the  punishment  or  diange  tbe 
rules  of  evidence  for  the  purpose  of  convic- 
tion." 

In  the  case  before  us,  the  Constitution  of  Mis- 
souri so  changes  the  rule  of  evidence  that  irlnt 
was  conclusive  evidence  of  innocence  of  the 
higher  grade  of  murder  when  the  ettane  wm 
committed,  namely:  a  Judicial  conviction  for  a 
f-  107  r.  S. 
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lomr  grade  of  homicide,  is  not  recdved  as  evi- 
dance  at  all,  or  if  received,  is  giTen  no  weight 
ia  bdialf  of  the  offender.  It  eiuo  changes  the 
pinMmwnt;  for,  wheieas,  the  law  as  it  stood 
whan  the  homicide  was  committed  was  that, 
wben  convicted  of  murder  in  the  second  degree, 
lie  could  never  be  tried  or  punished  by  death 
for  murder  in  the  first  degree,  the  new  law  en- 
acts that  he  may  be  so  punished,  notwitlistand- 
ing  tiie  former  conviction. 

Bat  it  is  not  to  be  supposed  that  the  opinion 
in  that  case  undertook  to  define,  by  way  of  ex- 
closion,  all  the  cases  to  which  the  constitutional 
prDTlflion  would  be  applicable. 

AceordiMly,  in  a  subsequent  case  tried  be- 
loie  Mr.  tMUee  Washington,  he  said,  in  his 
charge  to  the  Jury,  that  "An  ex  pott  facto  law 
is  ooe  which,  in  its  operation,  makes  that  crim- 
taial  whidh  was  not  so  at  the  Ume  the  action  was 
perfonned;  or  which  increases  the  punishment, 
«r,  in  Aort,  vMeh,  in  relation  to  tlie  offente  or 
Ut  emteguene«$,  alters  the  tituatum  of  a  party  to 
kit  dimdMniage."    U.  8.  v.  HaU,  2  Wash.  (C. 

cxm. 

He  adds,  by  way  of  application  to  that  case, 
wtiich  was  for  a  violation  of  the  embargo  laws: 
"If  the  enforcing  law  applies  to  this  case, there 
cso  be  no  doubt  that,  so  far  as  it  take*  away  or 
imfoirt  Uts  d^en$e  wUch  the  law  had  provided 
the  defendant  at  the  time  when  the  condition 
of  tills  bond  became  forfeited,  it  is  ee  pottfaeto 
asd  inoperative." 

This  case  was  carried  to  the  Supreme  Court 
•nd  the  Jud^ent  affirmed.    6  Cranch,  171. 

The  new  Constitution  of  Missouri  does  take 
iway  what,  by  the  law  of  the  State  when  the 
crime  was  committed^  was  a  good  defense  to 
the  charge  of  murder  m  the  first  degree. 

In  the  subsequent  cases  of  CummtngtY.  Mo., 
miSepetrie  Garland,  4  Wall.,  277-888  [71  U. 
8.^Vi1jL,  859-860],  this  court  held  that  a  law 
which  excluded  a  minister  of  the  gospel  from 
the  exorcise  of  his  clerical  function,  and  a  law- 
yer frcnn  practice  in  the  courts,  unless  each 
would  take  an  oath  that  they  had  not  engaged 
in  or  encouraged  armed  hostilities  against  the 
Qovemment  of  the  United  States,  was  an  ex 
fmt  facto  law,  because  it  punished,  in  a  manner 
not  before  punished  by  law,  offenses  committed 
before  its  passage,  and  because  it  instituted  a 
new  rule  of  endience  in  aid  of  conviction. 
llunigh  this  court  was  divided  in  that  case,  it 
was  because  the  minority  were  of  opinion  that 
the  Act  in  question  was  not  a  crimes  Act,  and 
that  it  iaflJcted  no  punishment,  in  the  judicial 
sense,  for  any  past  crime,  and  they  did  not  con- 
trovert the  proposition  that  it  was  an  ex  poet 
fuu»  law.  if  It  had  that  effect. 

In  tbeae  cases  we  have  illustrations  of  thelib- 
enl  otMistruction  which  this  court,  and  Mr. 
Jiutut  Washington  in  the  circuit  court,  have 
given  to  the  words  m  poet  facto  law;  aconstruc- 
tin  in  manifest  acooni  with  the  purpose  of  the 
oooatitutional  Convention  to  protect  the  indi- 
vidual rights  of  life  and  liberty  against  hostile 
ntnoapectlve  legislation. 

HeailY  all  the  States  of  the  Union  have  simi- 
lar provisions  in  their  Constitutions,  and  wheth- 
er niey  have  or  not,  they  all  recognize  the  obli- 
gatcry  force  of  this  clause  of  the  Federal  Consti- 
tnlian  on  their  le^lation. 

A  reference  to  some  decisions  of  those  courts 
wfll  abow  the  same  liberality  of  construction  of 
See  17  Otto. 


the  provision,  many  of  them  going  much  fur- 
ther than  is  necessary  to  go  in  uiis  case  to  show 
the  error  of  the  Missouri  courts. 

In  the  Supreme  Court  of  Massachusetts,  in  the 
case  of  Commonwealth-v.  MeD</ncnigh,\Ziili\!ea, 
581,  it  was  held  that  a  law  passed  after  the  com- 
mimion  of  the  offense  of  which  defendant  stood 
charged,  which  mitigated  the  punishment,  as  re- 
garded the  fine  and  the  maximum  of  imprison- 
ment that  might  be  inflicted,  was  on  ex  pottfaeto 
law  as  to  that  case,  because  the  minimum  of  im- 
prisonment was  made  three  months,  whereas  be- 
fore there  was  no  minimum  limit  to  the  court's 
discretion.  This  slight  variance  in  ihe  law  was 
held  to  make  it  ex  pottfaeto  and  void  as  to  that 
case,  though  the  effect  of  the  decision  was  to 
leave  no  law  by  which  the  defendant  could  be 
punished,  and  he  was  discharged,  though  found 
guilty  of  the  offense. 

In  the  case  of  Eartung  v.  P«opfo,22  N.Y;,  96, 
after  she  had  been  convicted  of  murder  and 
sentenced  to  death,  and  while  her  case  was  pend- 
ing>  on  appeal,  the  Legislature  of  that  State 
changed  the  law  for  the  punishment  of  murder 
in  general,  so  as  to  authorize  the  Governor  to 
poSpone  indefinitely  the  execution  of  the  sen- 
tence of  death,  and  to  keep  the  party  confined 
in  the  penitentiary  at  hard  labor  until  he  should 
order  the  full  execution  of  the  sentence  or 
should  pardon  or  commute  it. 

The  Court  of  Appeals  held  that,  while  this 
later  law  repealed  all  existing  punidiments  for 
murder,  it  was  ex  pottfaeto  as  to  Mrs,  Hartung's 
case,  and  could  not  De  applied  to  it,  and  this 
was  decided  in  face  of  the  fact  that  it  resulted 
in  the  discharge  of  a  convicted  murderess  with- 
out any  punishment  at  all. 

Jvdge  Denio.  in  delivering  the  ox>inionof  the 
court,  makes  these  excellent  observations: 

"  It  is  highly  probable  that  it  was  the  inten- 
tion of  the  Le£:islature  to  extend  favor  rather 
than  increased  severity  towards  the  convict  and 
others  in  her  situation;  and  it  is  quite  likely  that, 
had  the  V  been  consulted,  they  would  have  pre- 
ferred the  application  of  this  law  to  their  cases 
rather  than  tnat  which  existed  when  they  com- 
mitted the  offenses  of  which  they  are  convicted. 
But  the  case  cannot  be  detennined  on  such  con- 
siderations. No  one  can  be  crimtaially  punished 
in  this  country,  except  according  to  a  law  pre- 
scribed for  hit  goremment  hefore  the  ruppoted  of- 
fente wot  committed,  and  which  exitted  at  a  law 
at  that  time.  It  would  be  useless  to  speculate 
upon  the  question  whether  this  would  be  so  up- 
on the  reason  of  the  thing,  and  according  to  the 
spirit  of  our  legal  institutions,  because  the  rule 
exists  in  the  form  of  an  express  written  precept, 
the  binding  force  of  which  no  one  disputes.  Ko 
State  shall  i>a8s  any  ex  pottfaeto  law  is  the  man- 
date of  the  Constitution  of  the  United  States." 

This  is  re-afflrmed  by  the  same  court  in  the 
cases  of  Sfiepherdv.  People,25  N.Y.,40e;  Green 
y.Shumway,  SdN.Y.,41B;  tiad  in  In  re  Petty,  22 
Kan..  477,  tiie  same  thing  is  decided.  In  the 
case  of  Staie  v.  Xeith,  68  N.  C.  [140],  the  Su- 
preme Court  of  that  State  held  that  a  law  re- 
pealing a  statute  of  general  amnesty  for  of- 
fenses arising  out  of  the  rebellion,  was  ex  poet 
faeto  and  void,  though  both  statutes  were  passed 
after  ike  acts  were  committed  with  which  de- 
fendant was  charged. 

In  the  cose  of  the  Slaie  v.  Snded,  26  Tex., 
Supp. ,  66,  the  court  held  that  In  a  crimfaial  case 
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barred  by  the  statute  of  llmltations.a  subsequent 
statute  which  enlarged  the  time  necessary  to 
create  a  bar  was,  as  to  that  case,  aaexpoitfaeto 
law,  and  it  could  not  be  supposed  to  be  intend- 
ed to  appl^  to  it. 

When,  in  answer  to  all  this  evidence  of  the 
tender  regard  for  the  rights  of  a  person  charged 
with  crime  imdo'  subsequent  legislation  affect- 
ing those  rights,  we  are  told  that  this  very  radi- 
cal change  m  the  law  of  Missouri  to  his  disad- 
vantage &  not  subject  to  the  rule  because  it  is 
a  change,  not  in  crimes  but  in  criminal  proced- 
ure, we  are  led  to  inquire  what  that  court  meant 
by  criminal  procedure. 

The  word  proeedttre,  as  a  law  term,  is  not 
well  understood,  and  is  not  found  at  all  in 
Bouvier's  Law  IMctionary,  the  best  work  of 
the  kind  in  this  country.  Fortunately  a  dis- 
tinguished writer  on  criminal  law  in  America 
has  adopted  it  as  the  title  to  a  work  of  two  vol- 
umes. Bishop,  Criminal  Procedure.  In  his  first 
chapter  he  undertakes  to  define  what  is  meant 
by  procedure.  He  says :  "  8.  2.  The  term  pro- 
cedure is  so  broad  in  its  signification  that  it  is 
seldom  employed  in  our  books  as  a  term  of  art.  It 
includes  in  its  meaning  whatever  is  embraced 
by  the  three  technical  terms,  pleading,  evidence 
and  practice."  And  in  defining  practice,  in  this 
sense,  he  says :  "  The  word  means  those  legal 
rules  which  direct  the  course  of  proceeding  to 
bring  parties  into  the  court  and  uie  course  of 
the  court  after  they  are  brought  In ; "  and  evi- 
dence, he  says,  as  part  of  procedure,  "  Signifies 
those  rules  of  law  whereby  we  determine  what 
testimony  is  to  be  admitted  and  what  rejected 
In  each  case,  and  what  is  the  weight  to  be  given 
to  the  testimony  admitted." 

If  this  be  a  just  idea  of  what  is  intended  by 
the  word  procedure  as  appUed  to  a  criminal 
case,  it  is  obvious  that  a  law  which  is  one  of 
procedure  may  be  obnoxious  as  an  «c  pottfaeto 
law,  both  by  the  decision  in  CcUder  v.  BuU,  8 
Dall.,  886,  and  in  Cummingt  v.  Mo.,  4  Wall, 
377  [71  U.  8.,  XVIII.,  BSeJ,  for  in  the  former 
case  this  court  held  that  "Any  law  which  alters 
the  legal  rules  of  evidence,  and  receives  less  or 
different  testimony  than  the  law  requires  at  the 
time  of  the  commission  of  the  oflenise,  in  cider 
to  convict  the  offender,"  is  an  «x  pott  facto  law; 
and  in  the  latter,  one  of  the  reasons  why  the 
law  was  held  to  be  ex  pott  facto  was  that  it 
changed  the  rule  of  evidence  under  which  the 
party  was  punished. 

But  it  cannot  be  sustained  without  destroy- 
ing the  value  of  the  constitutional  provision, 
that  no  law,  however  it  may  invade  or  modify 
the  rights  of  a  party  charged  with  crime,  is  an 
ex  ]M>tt  facto  law  within  the  constitutional  pro- 
vision, if  it  comes  within  either  of  these  com- 
prehensive branches  of  the  law  designated  as 
pleading,  practice  and  evidence. 

Can  me  law  with  regard  to  bail,  to  indict- 
ments, to  grand  juries,  to  the  trial  jury,  all  be 
changed  uy  state  legislation  after  the  offense 
committed,  to  the  disadvantage  of  the  prisoner, 
and  not  held  to  be  «e  pott  facto  because  it  re- 
lates to  procedure,  as  it  does  according  to  Mr. 
Bishop? 

Ana  can  any  substantial  ririit  which  the  law 
gave  the  defendant  at  the  time  to  which  his 
guilt  relates,  be  taken  away  from  him  by  «v  port 
faeto  legislation,  because,  in  the  use  of  a  mod- 
SIO 


em  phrase,  it  is  called  a  law  of  procedure  1  We 
think  it  cannot. 

Some  light  may  be  thrown  upon  this  branch 
of  the  argument  bjr  a  recurrence  to  a  few  of 
the  numerous  decisions  of  the  highest  coorti 
construing  the  associated  phrase  m  the  same 
sentence  of  the  Constitution  which  forbids  the 
States  to  pass  any  law  impairing  the  oUigatioD 
of  contracts.  It  has  been  held  that  this  |HX>bi- 
bition  also  relates  exclusively  to  laws  passed 
after  the  contract  is  made,  and  its  force  has 
been  often  sought  to  be  evaded  by  the  aren- 
ment  that  laws  are  not  forbidden  which  alfect 
only  the  remedy,  if  they  do  not  change  the  nat- 
ure of  the  contract  or  act  directly  up(Hi  it. 

The  analojsy  between  this  argument  and  the 
one  concerning  laws  of  procedure  in  rdation 
to  the  contiguous  words  of  the  Constitatioo  b 
obvious.  BxA  while  it  has  been  held  that  a 
change  of  remedy  made  after  the  contxact  may 
be  valid,  it  is  only  so  when  there  Is  subedtntcd 
an  adequate  and  sufficient  remedy  by  whidt 
the  contract  may  be  enforced,  or  when  such 
remedy  existed  and  remidned  unaffected  by  the 
new  law.  r<mn.  v.  Amm;,  96  U.  S.,  69  [X:nV., 
610]  ;  AnUmi  v.  Oreenhoa,  present  Term  Umte, 
4681. 

On  this  point  it  has  been  held  that  laws  are 
void,  enacted  after  the  date  of  tiie  contract : 

1.  Which  give  the  debtor  a  longer  8tay<tf 
execution  after  judgment.  Blair  v.  WOlMm*, 
4  Litt.  (Ey.),  85 ;  MeKmney  v.  OairroU,  6  Ifon. 
(Ky.).98. 

2.  Which  require  on  a  sale  of  his  property 
under  execution  an  appraisement,  and  a  Ind  of 
two  thirds  the  value  so  ascertainedL  Bnmeon  v. 
Kineie,  1  How.,  811 ;  MeCraeken  ▼.  Batntari, 
2  How.,  608;  4  LiM.,  86;  SproU  v.  Beid,  8  Oreene 
(la.),  489. 

8.  YThich  allow  a  period  of  redemption  after 
such  sale.  LapAey  v.  BraiKear,  4  Litt,  68;  7 
Mon.  (Ky.),  64 ;  Oirffia  v.  Pover,  1  Mich. ,  86B ; 
Bobineon  v.  Hmce,  13  Wis.,  841. 

4  Which  exempts  from  sale  under  jad  nneDt 
for  the  debt  a  luger  amount  of  the  debtor's 
property  than  was  exempt  when  the  debt  was 
contracted.  Edieardt  v.  Kearzey,  96  U.  8.,  586 
[XXIV.,  7931,  and  the  cases  there  cited;  Stoiy 
Com.,  sec.  1385. 

There  are  numerous  similar  dedsicms  show- 
ing that  a  change  of  the  law  which  hindered 
or  delayed  the  creditor  in  the  collection  of  his 
debt,  though  It  related  to  the  remedy  or  mode 
of  procedure  by  which  that  debt  was  to  be  col- 
lected, impaired  the  obligation  of  the  contract 
within  the  meaning  of  the  Constitution. 

Why  are  not  the  rights  of  life  and  liberty  as 
sacred  as  the  right  of  contract  ?  Why  dwald 
not  the  contiguous  and  associated  words  in  the 
Constitution,  relating  to  retroactiTe  laws,  on 
these  two  subjects,  be  governed  by  the  same 
rule  of  construction  ?  And  why  should  a  law, 
equally  injurious  to  the  rights  oi  the  party  con- 
cerned, be  void  in  one  case  and  not  in  the  other, 
under  the  same  circumstances  ? 

But  it  is  said  that  at  the  time  the  prisoner 
pleaded,  guilly  of  the  second  degree  of  murder, 
and  at  ttie  time  he  procured  the  revasal  of  the 
judgment  of  the  criminal  ooort  oo  that  plea, 
the  new  Constitution  was  in  force,  and  be  was 
bound  to  know  the  effect  of  the  change  in  tlie 
law  on  his  case. 

107  r.  8. 
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We  do  not  oontroTert  the  principle  that  he 
wu  toimd  to  know  and  take  notice  of  the  law.' 
Bat  u  i^aida  the  effect  of  the  plea  aod  the 
Jndment  on  it,  the  Ckinstitation  of  Miasomi 
made  no  dunee. 

It  still  remained  the  law  of  Ifissotui,  as  it  is 
the  law  of  every  State  in  the  Union,  that,  so 
w  as  the  Judgment  Tendered  on  that  plea  re- 
nafned  in  force  or  after  it  had  been  executed, 
tbe  defendant  was  liable  to  no  further  proaecu- 
don  for  any  charge  found  in  that  indictment, 

Sndi  was  the  law  when  the  crime  was  com' 
nutted ;  such  was  the  law  when  he  pleaded 
gusty ;  such  is  the  law  now,  in  Missouri  and 
ereiywhere  else.  80  that  in  pleading,  guHty, 
under  an  a£9«ement  of  ten  years'  imprisonment, 
both  he  aira  tbe  prosecutuig  attorney  and  the 
court  an  knew  that  the  result  would  be  an  ac> 
quittal  of  aD  other  charges  but  that  of  murder 
m  the  second  d^ree. 

Did  he  waive  or  annul  this  acc|uittal  by  pros- 
eating  his  writ  of  error  ?  Certamly  not  by  that 
Mt;  for  if  the  judgment  of  the  lower  court  sen- 
tencing him  to  twenty-five  years' imprisonment 
had  been  afiSrmed,  no  one  will  assert  that  he 
could  still  have  been  tried  for  murder  in  the 
fint  degree.  Nor  was  there  anything  else  done 
by  him  to  waive  this  acquittal.  He  refused  to 
withdraw  his  plea  of,  ginlty.  It  was  stricken 
out  by  order  of  the  court  ag^ainst  his  protest.  He 
reused  then  to  plead,  not  guilty,  and  the  court 
in  like  manner,  against  his  protest,  ordered  a 
|eneral  plea  of,  not  guilty,  to  be  filed.  He  re- 
rnaed  to  go  to  trial  on  that  plea,  and  the  court 
forced  him  to  trial. 

The  case  rests  then  upon  the  proposition  that, 
baring  an  erroneous  sentence  rendered  against 
Um  on  the  plea  accepted  by  the  court,  he  could 
only  take  the  steps  which  uie  law  allowed  him, 
to  reverse  Uiat  sentence,  at  the  hazard  of  sub- 
jecting himaetf  to  the  punishment  of  death  for 
toother  and  a  different  offense  of  which  he 
atood  acquitted  by  the  judgment  of  that  court; 
that  he  prosecuted  his  Ie«il  ri^t  to  a  review 
of  that  sentence  with  a  halter  around  his  neck, 
when,  if  he  succeeded  in  reversing  it,  the  same 
court  conid  listen  it  to  strangulalaon,  and  if  he 
failed,  it  did  lum  no  good.  And  this  is  precisely 
what  has  occurred.  His  reward  forprovine  the 
•emence  <rf  the  court  of  twenty-five  yearr  im- 
prisonment (not  its  judgment  on  his  guilt)  to  be 
eRoneoas,  is,that  he  is  now  to  be  hanged  instead 
of  imprison^  in  the  penitentiary.  No  such  re- 
iult  could  follow  a  writ  of  error  before,  and  as 
to  this  effect  the  new  Constitution  is  clearly  ex 
fut  facto.  The  whole  error,  which  rraults  in 
mch  a  remarkable  conclusion,  arises  from  hold- 
ing the  provision  of  the  new  Constitution  appli- 
eaole  to  this  case,  when  the  hiw  is  ex  po»t  faeto 
aod  inapplicable  to  it. 

If  Kring  or  his  counsel  were  bound  to  know 
the  law  wnen  they  prosecuted  the  writ  of  error, 
tfa^  were  bound  to  know  it  as  we  have  ex- 
poonded  it.  If  they  knew  that,  by  the  teordt  of 
the  new  Constitution,  such  a  judgment  of  ac- 
qnittal  as  he  had  when  he  undertook  to  reverse 
n,  WDoUl  be  no  longer  an  acquittal  after  it  was 
rerened,  they  also  Knew  that,  being  as  to  his 
case  an  ex  n^faeto  law,  it  could  have  no  such 
effect  on  ^at  Judgment. 

We  are  of  opinion  that  any  law  passed  after 
tbe  commission  of  an  offense  which,  in  the  lan- 
gnage  at  Washington,  in  U.  S.  v.  HcUl,  "  In  re- 1 
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lation  to  that  offense,  or  its  consequences,  alters 
the  situation  of  a  party  to  his  diaravantage,"  is 
an  ex  pott  facto  law,  and  in  the  language  of 
Denio,  in  Bartung  v.  People,  "  No  one  can  be 
criminally  punished  in  this  country,  except  ac- 
cording to  a  law  prescribed  for  his  Government 
by  the  sovereign  authority  before  Uie  imputed 
offense  was  committed,  and  which  existed  as  a 
law  at  the  time." 

Tested  by  these  criteria,  the  provision  of  the 
Constitution  of  Missouri  which  denies  to  plaint- 
iff In  error  the  benefit  which  the  previous  law 
rave  him  of  acquittal  of  the.charge  of  murder 
m  the  first  degree,  on  conviction  of  murder  in 
the  second  degree,  is,  as  to  his  case,  an  ete  jaott 
faeta  law  within  ue  meaning  of  the  Constitu- 
tion of  the  United  States,  and  for  the  error  of 
th«  Supreme  (hurt  of  Mietouri,  in  holding  oth- 
erwise, ittjvdgvnent  it  reverted  and  Oie  ease  it  re- 
manded to  it,  with  direction  to  retene  the  judg- 
ment ^t^  Oriminal  Court  ^8l.  Louit,  and  for 
lueh  further  proceeding  as  are  not  ineoniittent 
loith  thit  opinion. 

Tmeoop7.   Test: 

James  H.  McKenney,  derk,  Sop.  Oourt,  V.  6. 

Mr.  JittUce  Xiattlie'iVB  dissenting: 
The  Chief  Jvstiee,  J£r.  dutUee  Br&dley,  Mr. 
Justiet  Qrm,y,  and  myself  are  unable  to  concur 
in  the  judgment  and  opinion  of  the  court  in  this 
case,  and  the  importance  of  tbe  question  deter- 
mined constrains  us  to  state  the  grounds  of  our 
dissent.  The  material  facts  are  these:  the  plaint- 
iff in  error,  at  March  Term,  1875  of  the  St. 
Louis  Criminal  Court,  was  indicted  for  murder 
in  the  first  decree.  On  his  arraignment  be 
pleaded,  not  guilty.  At  the  November  Term  of 
the  same  year,  a  trial  was  had,  which  resulted 
in  a  verdict  of,  guilty  of  murder  in  the  first  de- 
gree, and  a  sentence  of  death.  That  judgment 
was  reversed  on  appeal,  and  twice  subsequently 
there  were  mistrials.  On  November  13, 1879, 
the  defendant,  by  consent  of  the  circuit  attomev 
and  leave  of  the  court,  withdrew  his  plea  of, 
not  guilty,  and  entered  a  plea  of,  guilty  of  mur- 
der in  the  second  degree.  He  was,  thereupon, 
sentenced  to  imprisonment  in  the  penitentiary 
for  a  term  of  twenty -five  years.  "The  prisoner 
then  filed  a  motion  to  set  aside  this  judgment 
and  sentence,  and  to  allow  him  to  withdraw  the 
plea  of,  guilty  of  murder  in  the  second  degree, 
and  to  permit  him  "To  have  his  original  plea 
of,  not  guilty,  entered  of  record  to  the  end  that 
he  may  nave  a  trial  upon  the  merits  of  his  case 
before  a  jury."  In  support  of  this  motion, 
reasons  were  assigned,  in  substance:  that  he  had 
withdrawn  his  original  plea  of,  not  guilty,  and 
entered  the  plea  of,  guilty  of  muider  m  the 
second  degree,  upon  the  faith  of  an  understand- 
ing previously  haid  with  the  circuit  attorney  rep- 
resenting the  prosecution  that,  if  he  would  do 
so,  the  sentence  should  not  exceed  ten  years  in 
the  penitentiarj; ;  which  understanding  was  vi- 
olated by  the  sentence  complained  of.  The 
court  overruled  the  motion,  but  on  appeal  the 

S'  idgment  was  reversed  on  the  ground  alleged 
y  the  prisoner,  that  he  had  been  misled,  and 
the  cause  was  remanded  for  further  proceed- 
ings. On  receipt  of  this  mandate,  the  trial 
court,  the  prisoner  refusing  to  withdraw  his 
plea  of,  guilty  of  murder  in  the  second  degree, 
and  to  enter  a  plea  of,  not  guilty,  entertained 
the  motion  previously  made  oy  mm,  for  refus- 
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ing  to  nant  which  the  judgment  had  thus  been 
reveTsra,  and  granted  it,  setting  aside  the  plea 
of,  guilty  and,  the  prisoner  standing  mute,  or- 
ders a  plea  of,  not  guilty  to  be  entered.  On 
this  plea,  a  trial  was  had  at  October  Term,  1881, 
when  the  prisoner  was  found  guilty  of  murder 
in  the  first  degree  and  again  sentenced  to  death. 
An  appeal  was  prosecuted  from  this  judgment, 
which,  however,  was  affirmed  by  the  Supreme 
Court  of  Missouri,  and  is  brought  here  for  ex- 
amination by  the  present  writ  of  error,  on  the 
ground  that  it  has  been  rendered  in  violation  of 
a  right  secured  to  the  plaintiff  in  error  by  the 
Constitution  of  the  United  States. 

The  right  which  it  is  alleged  has  been  vio- 
lated is  supposed^  to  arise  in  this  way:  at  the 
time  of  the  commission  of  the  offense  in  1875, 
it  was  well  established  as  the  law  of  Missouri, 
by  the  decisions  of  the  Supreme  Court  of  the 
Eltate,  that ' '  When  a  person  Is  indicted  for  mur- 
der in  the  first  degree,  and  is  put  upoahis  trial 
and  convicted  of  murder  in  the  second  degree 
and  a  new  trial  is  ordered  at  his  instance,  he 
cannot  legally  be  put  upon  his  trial  again  for 
the  charge  of  munler  in  the  first  degree;  he  can 
be  put  upon  his  trial  only  upon  the  charge  of 
murder  m  the  second  degree."  State  v.  Bost, 
29  Mo.,  83;  State  v.  Sm%  68  Mo.,  189.  And 
it  is  not  denied  that  a  plea  of,  guilty  of  murder 
in  the  second  degree,  accepted  by  the  State, 
would  have  been  at  that  time  equaUy  an  ac^t- 
tal  of  the  charge  of  murder  !n  the  first  degree, 
having  the  same  force  as  to  future  trials  as  a 
conviction  of  murder  In  the  second  degree,  al- 
thoujB^h  the  judgment  should  be  reverse  on  the 
appbcation  of  t£e  prisoner. 

On  Kovember  30,  1875,  tbe  State  of  Missouri 
adopted  a  new  Constitution,  which  contfuned 
(section  28,  article  2)  the  provision,  that,  "If 
judgment  on  a  verdict  of  guilty  be  reversed  for 
error  in  law,  nothing  herein  contained  shall 

grevent  a  new  trial  of  the  prisoner  on  a  proper 
idictment,  or  according  to  correct  princiues 
of  law." 

In  the  case  of  State  v.  Simmi,  71  Mo.,  588,  it 
was  decided  that  this  provision  overthrows  Uie 
rule  laid  down  in  the  case  of  State  v.  lion,  ubi 
rupra,  and  was  "  Equivalent  to  declaring  that 
when  such  judgment  is  reversed  for  error  at 
law,  the  trial  had  is  to  be  regarded  as  a  mistrial; 
and  that  the  cause,  when  remanded,  is  put  on 
the  same  footing  as  a  new  trial,  as  if  the  cause 
had  been  submitted  to  a  jury,  resulting  in  a  mis- 
trial by  the  discharge  of  the  jury  in  consequence 
of  their  inability  to  anee  on  a  verdict." 

The  nile  thus  intrrauced  by  the  Constitution 
of  1876  was  the  one  applied  in  the  trial  of  the 
prisoner,  instead  of  that  previously  in  force;  and 
the  contention  is,  that  to  apply  it  in  a  case  such 
as  the  present,  where  the  alleged  offense  was 
committed  prior  to  the  adoption  of  the  new  Con- 
stitution, is  to  give  it  operation  as  an  expottfaeto 
law,  in  violation  of  the  prohibition  of  the  Con- 
stitution of  the  United  States. 

In  examining  this  proposition.  It  must  con- 
stantly be  borne  in  mmd  that  the  plea  of,  guilty 
of  murder  in  the  second  degree,  the  legal  effect 
of  which,  when  admitted,  is  the  precise  subject 
of  the  question,  was  entered  long  after  the  new 
rule  established  bv  the  Constitation  of  Missouri 
took  effect;  that  the  prisoner  himself  moved,  to 
set  it  aside  and  for  leave  to  renew  his  plea  of, 
not  guQty ;  on  the  ground  that  he  had  been  mis- 
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led  into  making  his  plea  of,  guilty,  under  cir- 
cumstances that  would  zi\ake  it  operate  as  a 
fraud  upon  his  rights,  if  it  were  permitted  to 
stand;  and  that,  because  the  court  denied  tiiis 
motion,  he  made  and  prosecuted  his  appeal  for 
a  reversal  of  its  judgment,  in  full  view  of  the 
rule,  then  in  force,  of  the  application  of  which 
he  now  complains,  which  exi^essly  declared 
what  should  be  the  effect  of  such  a  reversal 

The  classification  of  ex  pott  facto  laws  first 
made  by  Mr.  Jvitiee  Chase,  in  Colder  \.  Bull,  8 
Dall.,  886-890,  seems  to  have  been  generally  ac- 
cepted. It  is  as  follows:  "  1.  Every  law  that 
makes  an  action  done  before  the  passing  of  the 
law,  and  whic^  was  innocent  when  done,  crim- 
inal, and  punishes  such  action.  2.  Every  law 
that  aggravates  a  crime  or  makes  it  greater  than 
it  was  when  committed.  8.  Every  law  that 
changes  the  punishment  and  inflicts  a  greater 
punishment  than  the  law  annexed  to  the  crime 
when  committed.  4  Every  law  that  alters  the 
legal  ndes  of  evidence,  and  receives  lessor  dif- 
fmeut  testimony  than  the  law  required  at  the 
time  of  the  commission  of  the  offense,  in  order 
to  convict  the  offender."  This  definition  was 
the  basis  of  the  opinion  of  the  court  in  the  cases 
of  Cfummtnffe  v.  Jib.,  4  Wall.,  277  [71  U.  8., 
XV1ILl366],  and  M)  parte  Garland,  4  WalL. 
388  pi  tr.  8.,  XVin.,  866],  and  was  expressly 


relied  on  In  the  opinion  of  the  dissenting  Judges, 
which  says:  "  This  exposition  of  the  nature  of 
ex  pogt  facto  laws  has  never  been  denied,  nor  has 
any  court  or  any  commentator  on  the  Constitu- 
tion added  to  the  classes  of  laws  here  set  forth, 
as  coming  within  that  clause  of  the  organic 
law."    4Wall.,  391[71U.  S.,XVUL,ffa]. 

llbw,\inder  which  of  these  heads  does  the  con- 
troverted rule  of  the  Missouri  Constitution  faDt 
It  cannot  be  contended  that  it  is  embraced  in 
either  of  the  first  three.  If  in  any,  it  must  be 
covered  by  the  fourth.  But  what  rule  of  evi- 
dence, existing  at  the  time  of  the  commission  of 
the  offense,  is  altered  to  the  disadvantage  of  the 
prisoner?  The  answer  made  is  this:  that,  at 
that  time,  an  accepted  plea  of,  guilty  of  muider 
in  the  second  degree,  was  conclusive  proof  that 
the  prisoner  was  not  guilty  of  murder  m  the  first 
depee,  and  that  it  was  abrogated,  so  as  to  de- 
prive the  prisoner  of  the  benefit  of  it.  But 
while  that  rule  was  in  force,  the  prisoner  had 
no  such  evidence  of  which  he  could  avail  him- 
self. How,  then,  has  be  been  deprived  of  any 
benefit  from  it?  He  had  not,  durmg  the  period 
while  the  rule  was  in  force,  entered  any  plea 
of,  guilty  of  murder  in  the  second  degree,  and 
no  such  plea  had  been  admitted  by  the  State. 
All  that  can  be  said  is,  that  if,  whUe  the  rote 
was  in  force,  he  had  entered  such  a  plea  with 
the  consent  of  the  State,  its  le«al  effect  would 
have  been  as  claimed,  and  by  its  change  he  ba* 
lost  what  advantage  he  would  have  had  in  such 
a  contingency.  But  it  does  not  follow  that  such 
a  contingency  would  have  happened.  It  waa 
not  withm  the  power  of  the  prisoner  to  bring  ft 
about,  for  it  required  the  concurrence  and  con- 
sent of  the  State;  and  it  cannot  be  assumed  that 
imder  such  a  rule  and  in  such  a  case,  that  oon^ 
sent  would  have  been  given.  It  is  not  enougli 
to  say  that,  under  a  ruling  of  the  court,  aparty 
might  have  lost  the  benefit  of  certain  evideooe, 
if  such  evidence  had  existed.  To  predicate  »- 
ror  in  such  a  case,  it  most  be  shown  that  tfaa 
(wrly  had  evidence  of  which,  in  fact,  he  hM 
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lees  illegally  deprived.  Such  a  case  would  have 
beoi  presented  here,  if  the  plea  of,  guilty  of 
murder  in  the  second  degree,  bad  been  entered 
aod  accepted,  before  the  Constittttion  of  1875 
took  effect  arid  while  the  old  rale  was  in  force. 
Then  the  law  would  have  taken  effect  upon  the 
tisiuactlon  between  the  prisoner  and  the  pros- 
ecvtloD,  in  the  acceptance  of  his  plea;  the  ttatus 
of  the  prisoner  would  have  been  fixed  and  de- 
clared; he  would  have  stood  acquitted  of  record 
of  the  charge  of  murder  in  the  first  degree;  and 
the  new  rule  would  have  been  an  m  pott  facto 
lav  if  it  bad  made  him  liable  to  conviction  and 
pnnishmcnt  for  an  offense  of  which  by  law  he 
bad  been  declared  to  be  iimocent. 

Bnt,in  the  circumstances  of  the  present  case, 
die  evidence,  of  which  it  is  said  the  prisoner  has 
been  deprived,  came  into  beine  after  the  law 
had  been  changed.  It  was  evidence  created  by 
flie  law  itself,  for  it  consists  simply  In  a  tech- 
nical inference;  and  the  law  in  force  when  it 
m  created  necessarily  determines  its  quality 
and  effect.  That  law  did  not  operate  upon  Hie 
offense  to  change  its  character  ;  nor  upon  its 
ponishment  to  aggravate  it ;  nor  upon  ue  evi- 
dence which,  according  to  the  law  In  force  at 
the  time  of  its  commission,  was  competent  to 
prove  or  disprove  it  It  operated  upon  a  trans- 
action between  the  prisoner  and  the  prosecution, 
wiiich  might  er  might  not  have  taken  place  ; 
nhich  could  not  take  place  without  mutual  con- 
sent; and  when  it  did  take  place,  that  consent 
most  be  supposed  to  have  been  given  by  both 
with  reference  to  the  law  as  it  then  existed, 
and  not  with  reference  to  a  law  which  had  then 
been  repealed. 

It  is  the  essential  characteristic  of  an  ex  post 
faeto  law,  that  it  should  operate  retrospective- 
ly, so  as  to  change  the  law  in  respect  to  an  act 
or  transaction  already  complete  and  past.  Such 
is  not  the  effect  of  the  rule  of  the  Constitution 
ot  Jfissouri  now  in  question.  As  has  been 
fhown,  it  does  not,  in  any  particular,  affect  the 
crime  charged,  eittier  in  its  definition,  punish- 
ment  or  proof.  It  simply  declares  what  shall 
bethele^  effect,  in  the  future,  of  acts  and 
tnnsactions  thereafter  taking  place.  It  enacts 
ibstany  future  erroneous  and  unlawful  convic- 
tfon  for  a  Uea  offense,  thereafter  reversed  on  the 
application  of  the  accused,  shall  be  held  for 
araght,  to  all  intents  and  purposes,  and  shall 
not,  after  such  reversal,  operate  as  a  technical 
•cooittal  of  any  higher  grade  of  crime,  for 
vluch  ttiere  might  have  been  a  conviction  imder 
fte  same  indictment.  It  imposes  upon  the 
ptiaoner  no  penalty  or  disabili^.  It  cannot  af- 
net  the  case  of  any  Individual,  except  upon  his 
own  request,  for  he  must  take  the  first  step  in 
ili  anpncation.  When  he  pleads  guilty  of  mur- 
dar  In  the  second  degree,  he  knows  that  its  ac- 
ceptance cannot  operate  as  an  acquittal  of  the 
Ugher  offense.  When  he  asks  to  nave  the  con- 
viction reversed,  he  understands  that  if  his  ap- 
Iilicatioa  is  mranted,  the  judnnent  must  tie  set 
sMewitb  tbe  same  effect  as  u  it  had  never  been 
nndered.  It  does  not  touch  the  substance  or 
■Mils  of  his  defense,  and  is  in  itself  a  sensible 
■ad  Just  rule  in  criminal  procedure. 

And,  "So  far  as  mere  modes  of  procedure  are 
eoacemed,"  says  Judge  Cooley,  Const.  Lim., 
tn,  "a  pntv  has  no  more  right  In  a  criminal 
flan  in  a  civil  action  to  insist  that  his  case  shall 
In  dispooed  of  under  the  law  in  force  when  the 
Seen  Otto. 


act  to  be  investigated  is  charged  to  have  taken 
place.  Remedies  must  always  be  under  the 
control  of  the  Legislature,  ana  It  would  create 
endless  confusion  in  legal  proceedings,  if  every 
case  was  to  be  conducted  only  in  accordanee 
with  the  rules  of  practice,  ana  heard  only  by 
the  courts,  in  existence  when  its  facts  arose, 
llie  Legislature  may  abolish  courts  and  create 
new  ones,  and  it  may  prescribe  altogether  differ- 
ent modes  of  procedure  in  its  discretion,  though 
it  cannot  lawfully,  we  think,  in  so  doing,  dis- 
pense with  any  of  those  substantial  protections 
with  which  the  existing  law  surrounds  the  per- 
son accused  of  crime.  Statutes  giving  the  gov- 
ernment additional  challenges,  and  others  which 
authorized  the  amendment  of  indictments,  have 
been  sustained  and  applied  to  past  transactions, 
as  doubUess  would  be  any  similar  statute  calcu- 
lated merely  to  improve  the  remedy,  and  in  its 
operation  working  no  injustice  to  the  defend- 
ant and  depriving  him  of  no  substantial  right." 
Accordingly,  it  was  held  by  this  court,  in  Out 
V.  State,  §  Wall.,  85  [76 U.  S.,  XIX.,  578],  in 
the  language  of  Mr.  Jvtiice  Field,  delivering 
its  opiiuon,  that  "A  law,  changing  the  place  of 
trial  from  one  county  to  another  county  in  the 
same  district  or  even  to  a  different  district  from 
that  In  which  the  offense  was  committed  or  tbe 
indictment  found,  is  not  an  ex  pott  faeto  law. 
thou^  passed  subsequent  to  the  commission  of 
the  offense  or  the  finding  of  the  indictment." 
And  in  the  case  of  Eie  parte  MeCardte,  7  Wall., 
506  [74U.  8.,  XIX., 264],  it  was  the  unanimous 
decision  of  the  court,  that  it  vras  competent  for 
Congress,  in  a  case  affecting  personal  liberty,  to 
deprive  the  complaining  party  of  the  benefit  of 
an  appeal  from  the  judgment  of  an  inferior 
court,  after  his  appeal  nad  taken  effect  and 
while  It  was  penmng.  It  would  have  been 
equally  competent  for  the  Constitution  of  Mis- 
souri to  have  declared  that  no  appeal  or  writ  of 
error  should  thereafter  be  allowed  to  reverse 
the  judgment  of  the  court  of  original  jurisdic- 
tion in  any  pending  criminal  cause,  which  cer- 
tainly would  be  giving  a  different,  because  ir- 
reversible, effect  to  that  judgment  from  what 
such  jud^ents  would  have  had  under  the  law 
In  force  when  the  offense  was  committed.  If  it 
be  true.  In  the  logic  of  the  law,  as  it  is  in  all  its 
other  applications,  that  the  greater  includes  the 
less,  then  it  was  competent  for  that  Constitution 
to  provide  that,  as  to  all  judgments  in  criminal 
cases  thereafter  rendered,  which  should  be  re- 
versed for  error,  on  the  appeal  of  the  defendant, 
the  effect  of  the  reversal  should  be  such  as  not 
to  be  a  bar  to  a  subsequent  conviction  fur  any 
crime  described  in  the  indictment;  for  that 
would  have  been  to  say,  not  that  there  shall  be 
no  appeal  at  all,  but  that,  if  an  appeal  Is  taken, 
its  effect  shall  only  be  such  as  is  prescribed  in 
the  law  allowing  it. 

In  Comnummalih  v.  HoUey,  8  Gray,  468, 
Shaw,  Oh.  j;,  said:  "The  object  of  the  Declara- 
tion of  Rights  was  to  secure  substantial  priv- 
ileges and  benefits  to  parties  criminally  charged; 
not  to  require  particular  forms,  except  where 
they  are  necessary  to  the  purposes  of  justice  and 
fair  dealing  towards  persons  accused,  so  as  to 
Insure  a  full  and  fair  trial."  And  in  Common- 
wealth  V.  Hatt,  97  Mass.,  670,  the  court,  speak- 
ing of  a  statutory  provision  authorizing  the 
amendment  of  inoictments,  so  as  to  allege  a  for- 
mer conviction,  the  effect  of  which  was  to  In- 
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crease  the  penalty,  said :  "  We  entertain  no 
doubt  of  the  constitationality  of  this  section, 
which  promotes  the  ends  of  justice  by  taking 
away  a  purely  technical  objection,  while  it 
leaves  the  defendant  fully  ana  fairlv  informed 
of  the  nature  of  the  charge  aeainst  him,  and  af- 
fords him  ample  opportimity  for  inteiposing 
every  meritorious  defense.  Technical  and  form- 
al  objections  of  this  nature  are  not  constitution- 
al rights."  These  observations,  it  is  not  neces- 
sary to  point  out,  are  entirely  applicable  to  the 
present  argument. 

Still  stronger  and  more  to  the  point  is  what 
was  said  by  Shaw,  Ch.  J. ,  in  JaeguxTi*  \.  Oom- 
monaecUth,  9  Cush.,  279,  where  it  was  held  that 
a  statute  authorizing  the  Supreme  Judicial 
Court,  on  a  writ  of  error,  on  account  of  error 
in  the  sentence,  to  render  such  judgment  there- 
in as  should  have  been  rendered,  applied  to  past 
Judgments,  and  was  not,  on  that  account,  an  ex 
pott/aeto  law.  That  eminent  Judge  said :  "  It 
was  comiMtent  for  the  Legislature  to  take  away 
writs  of  error  altogether.  In  cases  where  the  ir- 
regularities are  formal  and  technical  only,  and 
to  provide  that  no  -judgment  should  be  reversed 
for  such  cause.  It  u  more  favorable  to  the  party 
to  provide  that  he  may  come  into  court  upon 
the  terms  allowed  by  this  statute,  than  to  ex- 
clude him  altogether.  Tliis  Act  operates  like 
the  Act  of  Limitations.  Suppose  an  Act  was 
passed  that  no  writ  of  error  should  be  taken 
out  after  the  lapse  of  a  certain  period.  It  is 
contended  that  such  an  Act  would  be  uncon- 
Btitutional,  on  the  ground  that  the  right  of  the 
convict  to  have  his  sentence  reversed  upon  cer- 
tain conditions  had  once  vested.  But  this  argu- 
ment overlooks  entirely  the  well  settled  distinc- 
tion between  rights  and  remedies." 

Precisely  the  same  distinction  between  laws 
ex  pott  facto  and  those  which  merely  affect  the 
remedy,  and  are,  therefore,  applicable  to  the 
case  of  an  offense  previously  committed,  is 
well  illustrated  by  the  case  of  Ratzky  v.  People, 
29  N.  Y.,  124.  There  the  prisoner  had  been 
convicted  of  murder  in  the  first  degree  ;  the  of- 
fense was  committed  when  the  Act  of  1860  was 
in  force,  which  prescribed  the  mode  of  punish- 
ment ;  he  was  sentenced,  however,  in  accord- 
ance with  the  terms  of  an  Act  passed  in  1862, 
subseouently  to  the  commission  of  the  offense, 
and  which  prescribed  a  different  mode  of  pim- 
ishment.  On  this  account  the  judgment  was 
held  to  be  erroneous  and  was  reversed  on  the 
ground  that  the  Act  of  1862,  applied  to  offenses 
previously  committed,  was  ex  poet  facto.  But 
at  the  time  of  the  commission  of  the  offense,  in 
1861,  it  was  the  well  settled  law  of  New  York, 
as  decided  in  Shepherd  v.  PeojAe,  25  N.  Y.,  406, 
ttiat  when  a  wrong  judgment  had  been  pro* 
Bounced,  although  the  trial  and  conviction  were 
regular,  the  prisoner  could  not,  on  reversal  of 
the  judgment,  be  subject  to  another  trial,  but 
would  be  entitled  to  his  discharge.  But,  on 
April  24, 1868,  after  the  prisoner  had  been  tried 
and  convicted,  but  before  judgment  and  sen- 
tence were  pronotmced,  an  Act  of  the  Legisla- 
ture took  effect,  which  provided  tl^  the  w- 
pellate  court  should  have  power,  upon  any  writ 
of  error,  when  it  should  appear  that  the  convic- 
tion had  been  legal  and  regular,  to  remit  the 
record  to  the  court  in  whidi  such  conviction 
had  been  had,  to  pass  such  sentence  thereon  as 
the  appellate  court  should  direct.    But  for  the 


authority  conferred  by  this  Act.  the  Ckrart  of 
Appeals  stated  that  it  would  have  had  no  power 
upon  reversal  of  the  judgm^it  of  the  Supmne 
Court,  either  to  pronounce  the  approi«iate  Judg- 
ment, or  remit  ue  nacord  to  the  oyer  and  tee- 
ner to  give  such  Judgment;  but,  on  the  contraiy, 
would  have  bem  obliged  to  have  diachaned 
him,  the  law  not  anthoming  another  triaL  Nev- 
ertheless, the  Court  of  Appesils  gave  effect  to  the 
Act  of  1868,  reversed  the  jndginent  and  sent  the 
record  down  with  directions  to  aentcnoe  the 
priaoner  to  death.  In  accordance  with  the  pro- 
visions of  the  Act  of  1860,  holding  that  the  Act 
of  1868  was  not  an  ex  poet  faeto  law.  And  yet 
it  deprived  the  priaoner  of  the  benefit  of  a  rale 
of  law,  in  force  at  the  time  the  offenae  was 
committed,  viz.:  that  If  he  should  be  emmeoua- 
ly  sentenced  and  the  judgment  should  be  re- 
versed, he  would  be  entitfed  to  be  diaohaiged 
and  forever  after  protected  agidnst  further  pros- 
ecution for  the  same  offense,  as  well  aa  wuiwl 
any  second  judgment  upon  tiie  same  venuot 

This  dedaion  deserves  particnlar  oooaida*- 
tion,  for  it  involves  the  very  question  under  dis- 
cussion. At  the  time  of  tlie  commiaiion  of  hk 
offense,  and  at  the  time  of  his  trial  and  convic- 
tion, a  rule  of  law  in  New  York  had  beat  wdl 
established,  that  upon  a  reversal  of  Judgment 
in  a  capital  case,  for  error  in  the  aentmoe,  die 
prisoner  was  entitled  to  be  discharged,  and  Us 
former  conviction,  notwlthstuiding  the  reven- 
al,  was  a  conclusive  defense  upon  any  subse- 
quent trial  for  the  same  offense.  After  trial 
and  conviction,  a  statute  was  passed  which  ab- 
rogated that  rule  and  declared  that  a  subse- 
quent reversal  of  judgment  for  error  merely  in 
the  sentence  should  not  have  that  effect,  but 
that,  even  without  a  new  trial,  a  new  Judgment 
might  be  entered  upon  the  verdict  This  gave 
to  tlie  verdict  and  to  the  subsequent  proceed- 
ing an  efliect  entirely  different  mm  what  tbey 
would  have  had  uiider  the  law  as  it  stood  at 
the  time  of  the  comndssion  of  the  offense,  and 
deprived  the  prisoner  of  the  advantage  of  the 
rule  then  in  force.  After  that  statute  took  effect, 
he  prosecuted  a  writ  of  error  and  reversed  the 
ludgment  for  error  in  the  sentence,  and  it  was 
held  that  the  effect  of  that  reversal  was  deter- 
mined by  the  law  in  force  when  it  was  ren- 
dered, and  not  by  tlie  law  in  force  when  the 
trial  and  verdict  were  had  and  when  the  offense 
was  committed. 

Mr.  JiaUee  Daviea  said,  p.  182:  "It  would 
follow  from  these  considerations  and  the  aa- 
thori^  of  the  case  of  Shepherd  v.  People,  25  N. 
Y.,  406,  that  a  wrong  ludgment  lumag  been 
pronounced,  although  the  trial  and  oonTicdoo 
were  regular,  this  prisoner  coidd  not  be  sob- 
lected  to  another  trial  and  would  be  entitled  to 
his  discharge.  That  would,  unqaestioDably,  be 
so  but  for  flje  Act  of  April  24, 1868.  •  •  • 
In  the  present  case,  that  Act  became  operative 
before  the  ludgment  and  sentanoe  were  pro- 
notmced and  given,  and  before  the  writ  of  emr 
was  prosecuted  to  this  court  It  was,  tberefoie, 
in  force  when  the  writ  of  error  in  this  case  was 
prosecuted,  and  its  provisions  are  applicable  to 
the  duty  imposed  upon  this  toibmuu  by  virtue 
of  that  proceeding.  *  •  •  But  for  the  au- 
thority conferred  upon  this  court  by  that  8l■^ 
ute  it  would  have  had  no  power,  upon  revenri 
of  the  Judgment  of  the  Supreme  Oouxt,  eithar 
to  pronounce  the  appropriate  judgment  or  r»- 
^  107F.8. 
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mit  the  record  to  the  oyer  and  tenniner  to  give 
mcb  lodnnent.'' 

And  Chief  Juttiee  Denio  said  :  "  The  lemain- 
ing  question  is,  whether  the  judpnent  should 
be  reversed  and  the  prisoner  discharged,  ac- 
cording to  the  former  rule,  or  the  record  be  re- 
mitted to  the  oyer  and  tenniner  to  pass  a  legal 
aeotenee  npon  the  couTiction.  This  latter  course 
ii  now  autnoriced  by  statute.  Laws  1868,  ch. 
826,  p.  406.  The  conviction  was  legal  and  the 
aentence  only  was  erroneous.  The  only  ques- 
tion is,  whether  the  Act,  having  been  passed 
after  fte  oonviction  though  beK)re  judgment 
«u  given  in  the  Supreme  Court,  could  be  ap- 
plied to  tbe  case.  I  am  of  opinion  that  it  can 
OS  applied.  The  forms  of  judicial  proceedings 
are  nnder  the  control  of  the  Legislature."  And 
tbe  court  accordingly,  instead  of  ordering  the 
pnsoner  to  be  discharged,  according  to  the  rule 
in  force  at  the  time  the  offense  was  committed, 
and  even  at  the  time  of  his  trial  and  conviction, 
directed  the  record  to  be  remitted  to  the  court 
of  oyer  and  tenniner,  with  instructions  to  sen- 
tence him  to  softer  death  for  the  crime  of  which 
be  bad  been  convicted. 

The  counterpart  and  complement  of  the  de- 
cision in  Balzky'i  Gate  are  foulld  iaHartung-v. 
Piaple.  There  the  prisoner  had  been  convicted 
of  murder  and  sentenced  to  death;  but  at  the 
time  the  judgment  was  rendered,  the  law  in 
fwce  at  the  Ume  of  the  commission  of  the  of- 
fenie  providing  for  its  punishment  had  been  re- 
pealed, and  the  repealing  Act  substituted  a  dif- 
ferent poniahment.  It  was  on  this  account  ad- 
jodsed  to  be  an  eitpottfaeto  law  and  void,  and 
the  jodsment  was  reversed.  22  N.  Y. ,  9S.  Sub- 
ieiniently  the  repealing  Act  was  itself  repealed, 
and  the  former  Act  in  force  when  the  offense 
vas  committed,  was  restored.  Then  the  pris- 
ooer  was  again  tried,  haying  pleaded  a  former 
conviction,  but  was  found  guilty  and  adjudged 
to  soSer  death  in  accordance  with  the  law  ez- 
iating  at  the  time  the  offense  was  committed. 
Tim  judgment  was  thereupon  reversed,  and  the 
prisoner  ordered  to  be  discharged,  on  the  ground 
that  the  Act  restoring  the  law  as  it  stood  when 
Qie  offense  was  committed  was  an  expoit  facto 
Isw,  because  at  the  time  it  was  passed  the  pris- 
oaer  had  been  adjudged  to  be  legally  free  from 
pooishment  of  any  kind  on  account  of  her  of- 
fense. 26  N.  Y.,  167.  The  very  point  of  the 
decision  was,  that  while  it  was  competent  for 
tbe  Legislature  to  repeal  the  repeahng  Act  so 
tbat  it  could  not  thereafter  be  availed  of,  it 
could  not  destroy  the  effect  of  a  judgment  ac^ 
oally  pr«moanced,  wliile  tliat  Act  was  in  force. 
It  is  manifest  tltat  if  in  tliat  case  the  prisoner 
bed  not  been  tried  at  all  until  after  the  law  had 
been  thus  twice  changed,  she  could  not  have 
daimed  to  have  had  the  vested  interest  in  the 
first  repealing  Act,  which  was  allowed  to  her  in 
the  judgment  actually  rendered  when  it  was  in 
ftirre.  It  was  because  the  subsequent  law,  if 
applied,  woald  Iiave  changed  the  legal  effect  of 
that  judgment,  that  it  was  adjudged  to  be  an  ex 
fMlfaeto  law. 

^  It  was  precisely  upon  this  principle  that  the 
Sapreme  Goort  of  North  Carolina  proceeded  in 
the  G*K  of  etjte  V.  Keith,  63  N.  C.  140.  There 
tte  piJKner.  in  custody  on  a  charge  of  murder, 
■end  for  a  discharge,  on  the  ground  that  his 
oAeose  was  witliin  the  provisions  of  the  Am- 
Bss^  Act  of  1866-7.  This  was  admitted  to  be 
See  17  Otto. 


the  case,  but  the  motion  'wos  opposed  on  the 
ground  that  theAmneety  Act  had  been  repealed. 
It  was  held  that  the  effect  of  the  pardon  was, 
so  far  as  the  State  was  Cbncemed,  to  destroy  and 
entirely  efface  the  previous  offense,  as  if  it  had 
never  been  committed;  and  that  to  give  to  the 
repeal  of  the  Amnesty  Act  the  effect,  as  claimed, 
of  reviving  the  offense,  would  make  it  an  ex 
^tfaeio  law,making  criminal  that  which,when 
It  took  effect,  was  not  so,  and  taking  from  the 
prisoner  his  vested  right  to  immunity. 

But  suppose,  in  that  case,  the  provisions  of 
the  Amnesty  Act  had  been  conditional  and  not 
absolute,  so  that  no  one  could  plead  its  pai-don 
unless  he  had  taken  certain  formal  preliminary 
steps  to  obtain  the  benefit  of  its  terms,  and  that 
before  the  prisoner  had  done  so  the  Act  had 
been  repealed,  could  it  be  claimed  that,  in  that 
event,  he  had  obtained  a  vested  right  to  immu- 
nity, and  tliat  its  repeal  operated  as  an  «r  pott 
faeto  law?  Clearly  not.  And  in  reference  to 
this  case,  it  is  also  to  be  observed,  that  the  fact, 
the  legal  character  of  wliich  was  changed  by 
the  subeequent  law,  was  the  fact  of  pardon,  and 
not  a  fact  which  existed  at  the  time  of  the  com- 
mission of  the  offense.  The  repealing  Act  was 
ex  post  facto,  because  it  had  the  effect  to  change 
the  legal  character  of  the  facts  as  they  existed 
at  the  time  of  its  passage. 

In  State  v.  Arlin,  89  N.  H.,  179,  a  prisoner 
was  indicted  for  a  robbery,  which,  at  the  time 
of  its  commission,  was  punishable  by  imprison- 
ment for  life;  but  by  tbe  same  law  he  was  en- 
titled to  have  counsel  assigned  him  by  the  gov- 
ernment, process  to  compel  the  attendance  of 
witnesses,  and  other  similar  privileges.  A  sub- 
sequent law  mitigated  the  severity  of  the  pun- 
ishment and  rep^ed  the  Act  givmg  these  priv- 
ileges. It  was  held  that  the  Act  was  not  ex  post 
faeto,  because  it  changed  the  punishment  tc  the 
advantage  of  the  prisoner,  and  that  he  was  not 
entitled  to  the  incidental  benefits  secured  by  the 
law  in  force  when  the  offense  was  committed. 
The  court  remarked,  that,  by  committing  the 
offense,  the  prisoner  had  not  acquired  a  vested 
right  to  enjoy  the  privileges  to  which  he  would 
have  been  entitled  if  tried  under  the  law  sub- 
jecting him  to  imprisonment  for  life. 

The  rule  of  lawin  Missouri.the  benefit  of  whidi 
is  claimed  for  the  prisoner  in  this  proceeding, 
notwithstanding  its  repeal  by  the  Constitution 
of  the  State  before  it  could  have  been  applied 
in  his  case,  was  established,  not  by  statute,  but 
^  a  series  of  judicial  decisions  of  tbe  Supreme 
Coiirt  of  the  State.  Those  decisions  might  at 
any  time  have  been  reversed  by  the  same  tribu- 
nal, and  a  new  rule  introduced,  such  as  that 
actually  declared  by  the  Constitution.  In  that 
event,  could  it  be  said,  with  any  plausibility, 
that  the  later  decisions,  reversing  the  law  as 
previously  understood,  could  not  be  applied  to 
all  subsequent  proceedings  in  cases  where,  upon 
a  plea  of  guilty  of  murder  in  the  second  degree 
thereafter  entered  and  accepted,  an  erroneous 
judgment  thereon  had  been  reversed,  notwith- 
standing, wlien  the  offense  was  committed,  the 
prior  decisions  had  been  in  force?  Would  the 
new  rule,  as  introduced  and  applied  by  the  later 
judicial  decisions,  be  in  violation  of  the  prohibi- 
tion of  the  Constitution  of  the  United  States 
against  «E^</aeto  laws?  But  the  Constitution 
01  Missoun  has  done  no  more  than  this. 

The  nature  and  operation  of  the  rule  are  not 
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affected  by  anj  pecnliarlty  in  the  authority 
which  establishes  it  If  it  is  not  objectionable  as 
an  ex  pott  facto  low,  when  introduced  by  judi- 
cial decision,  it  is  because  it  is  not  so  in  its  nat- 
ure; and,  if  not,  it  does  not  become  so  when  in- 
troduced by  a  legislatiye  declaration. 

There  are,  doubtless,  many  matters  of  mere 
procedure  which  are  of  vital  consequence;  but 
in  respect  to  them  the  power  of  Congress,  as  to 
crimes  a^nst  the  United  States,  is  restrained 
by  positive  and  specific  limitations,  carefully 
inserted  in  the  organic  law,  prohibiting  unrea- 
sonable searches  and  seizures,  and  general  war- 
rants; providing  that  no  one  shall  be  held  to  an- 
swer for  a  capital  or  otherwise  infamous  crime, 
unless  on  a  presentment  or  indictment  of  a 
grand  jury,  except  in  cases  arising  in  the  mili- 
tary service;  that  no  person  shall,  for  the  same 
offense,  be  twice  put  in  Jeopardy  of  life  or  limb, 
nor  be  compelled  to  testify  against  himself;  that 
every  accused  person  shall  tie  secured  in  the 
right  to  a  public  trial  by  an  impartial  jury  in  a 
previously  ascertained  district,  in  which  the  al- 
leged offense  is  charged  to  have  been  committed ; 
to  be  informed  of  the  nature  and  cause  of  the 
accusation,  to  be  confronted  with  the  witnesses 
against  him,  to  have  compulsory  process  for 
obtaining  witnesses  in  his  favor,  and  to  have  the 
assistance  of  counsel  for  bis  defense.  But  these 
are  limitations  upon  the  legislative  power  of  the 
United  States,  whether  prospective  or  retro- 
spective, and  not  upon  that  of  the  States;  and 
although  the  Constitutions  of  all  the  States  prob- 
ably have  equivalent  guaranties  of  individual 
rights,  the  violation  ofnone  of  them  by  a  state 
tribunal,  under  state  legislation,  could  present 
a  case  for  the  ezereise  of  supervisory  jurisdic- 
tion 1^  this  court.  The  prohibition  agunst  bills 
of  attainder  is  the  only  one  of  this  class  which 
applies  to  both  the  Government  of  the  United 
States  and  those  of  the  States;  and  while  a  bill 
of  attainder  may  be  an  «z  j)o»t  facto  law,  it  is 
not  necessarily  so,  as  it  may  be  merely  a  matter 
of  procedure,  a  trial  by  a  legislative  mstead  of 
a  judicial  body. 

But,  in  addition  to  these  matters  of  proced- 
ure, which  are  specially  protected  against  legis- 
lative change,  either  for  the  past  or  the  future, 
there  may  be  others,  in  which  changes  with  a 
retrospective  effect  are  forUdden  by  the  prehi- 
bition  against  ex  po^  facto  laws.  Such,  we  have 
already  seen,  would  be  laws  which  authorize 
conviction  upon  less  evidence  than  was  re- 
quired at  the  time  of  the  commission  of  the  of- 
lense,  or  which  altered,  to  the  disadvantage  of 
the  accused,  the  nature  and  quantity  of  proof 
at  that  time  required  to  substantiate  a  legal  de- 
fense; or  which,  in  other  words,  gave  to  the 
circumstances  which  constituted  and  attended 
the  act,  a  legal  signification  more  injurious  to 
the  accused,  than  was  attached  to  them  by  the 
law  existing  at  the  time  of  the  transaction. 

It  is  doubtless  quite  true  that  it  is  difBcult  to 
draw  the  line  in  particular  cases  beyond  which 
legislative  power  over  remedies  ana  procedure 
cannot  pass  without  touching  upon  the  sub- 
stantial righta  of  the  parties  affected,  as  it  is  im- 
possible to  fix  that  boundaiT  by  any  general 
words.  The  same  difficulty  {s  encountered,  as 
the  same  principle  applies,  in  determining,  in 
civil  cases,  how  far  the  Legislature  may  modi- 
fy the  remedy  without  impairing  or  enlarging 
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the  obligation  of  contracts.  Every  case  mutt 
be  decided  u^n  its  own  circumstances,  aa  tiie 
question  continually  arises  and  requires  an  an- 
swer. But  it  is  a  familiar  principle  that,  bef(H« 
rights  derived  under  public  laws  have  becone 
vested  in  particular  individuals,  the  State,  for 
ita  own  convenience  and  the  public  good,  may 
amend  or  repeal  the  law  without  just  cause  m 
complaint  '  The  power  that  authorizes  or  pro- 
poses to  give,"  said  Mr.  JvMu  Woodbury  in 
iferrett  v.  S7i^bvme,l  N.  H.,  218,  "may  always 
revoke  before  an  Interest  is  perfected  in  the  do- 
nee." Accordingly,  the  hefr  apparent  loees  no 
legal  right  if,  baore  descent  cast,  the  iacw  ot 
descenta  is  changed  so  as  to  shift  the  inherit- 
ance to  another,  however  his  expectations  may 
be  disappointed.  And  while  it  would  be  a  vio- 
lation of  the  constitutional  maxim  which  for- 
Uds  retrospective  legislation  inconsistent  with 
vested  rights,  to  deprive,  by  a  repeal  of  atatntes 
of  limitanon,  a  defendant  of  a  defense  whidi 
had  become  perfect  while  they  were  in  force; 
yet  if,  before  the  bar  had  become  compile,  he 
should  be  deprived  of  an  expected  defense,  try 
an  extension  of  time  in  wmch  suit  might  m 
bronriit,  he  would  have  no  just  cause  to  object 
that  he  was  compelled  to  meet  the  case  of  hit 
adversary  upon  its  merits. 

In  respect  to  criminal  offenses  it  is  undoubt- 
edly a  maxim  of  natural  justice,  embodied  In 
constitutional  provisions,  that  the  quality  SDd 
consequences  of  an  act  shaU  be  determined  bgr 
the  law  in  force  when  it  is  oammitted,  and  <h 
which,  therefore,  the  accused  maybepreeomed 
to  have  knowledge;  so  that  tltedeflidaon  of  the 
offense,  the  character  and  degree  of  its  pnnidi- 
ment,  and  the  amount  and  kind  of  evidence 
necessary  to  prove  it,  cannot  be  changed  to  the 
disadvantage  of  the  party  charged,  ece  pottfiMelo, 
And  this  equally  applies  to  because  it  inclodea 
the  Eoatters  which,  existing  at  the  time  and  con- 
stituting part  of  the  transaction,  affect  ita  du^ 
acter,  ana  thus  form  grounds  of  mitigation  or 
defense;  for  the  accused  is  entitied  to  the  bene- 
fit of  all  the  circunutanceB  that  attended  hb 
conduct,  according  to  their  loml  signiflcenoe, 
as  determined  at  the  time.  Au  these  are  ind- 
dente  that  belong  to  the  substance  of  the  thing 
charged  as  a  crime  and,  therefore,  come  within 
the  saving  which  preserves  the  legal  character  of 
the  principal  fact.  But  matters  of  poaeible  de- 
fense, which  accrue  under  provisions  (rfpoaitiTe 
law  which  are  arbitrary  and  tedmicai,  intro- 
duced for  public  convenience  or  from  motivea  of 
policy,  wUch  do  not  affect  the  sabstanoe  of  tke 
accusation  or  defense,  and  form  no  pert  of  tha 
re*  getta,  are  continually  subject  to  the  Iegid»- 
tive  will,  unless,  in  the  meantime,  by  an  actual 
application  to  the  particular  case,  the  l^al  oat»- 
dition  of  the  accused  has  been  actually  changod. 
His  ri^t  to  mabitain  that  f<ate«,  when  itlias  be- 
come once  vested,  is  beyond  the  read)  of  maib- 
secruent  law. 

The  present,  as  we  have  seen,  is  not 
case.  Tlie  sabetance  of  the  prisoner's 
upon  the  merits,  has  not  been  touched;  no  ^ 
right  under  the  law  had  wrouj^t  a  nenlt  opoK 
h£  legal  condition  before  ita  repeaL  He  ii^ 
therefore,  in  no  position  to  invoke  theooDStita- 
tional  prohibition, which  is,  by  tiie  iudgmenA«ff 
this  court,  now  interposed  between  him  and  ttM 
crime  of  wliich  he  has  been  convicted. 

107  r.  a. 
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In  oar  ininlon,  the  Judgment  of  the  Supreme 
Court  of  lUMOuri  should  be  affirmed. 
Tnwoopy.   Test: 

JuHl  B.  MtXeaney,  Clerk,  Sup.  Court,  TT.  8. 

aM-iuu.s.,taB. 


Mffl.  PETER  DUPP  BT  Ai.  AHD  TINION 
HAOTPACTURma  COMPANY.  Appti.. 
«. 
STBRLmO  PUMP  COMPANY. 
(Bee  &  C  1«  Otto,  a8S-«aB.) 

ItUgr*  patent,  eonitnietion  ef—Jtou  limited— 
\  Item  firm  to  aeeompUth  retutt*. 

*L  Be-lBDed  letters  patent  No.  087*,  nanted  to 
Xn.  P.  OuS,  B.  A.  KltsnlUer  and  B.  P.  Cuff,  Ooto- 
tcrS^un,  for  an  improvement  In  waah-boaids,  on 
ttonrreoder  of  original  letten  patent  Na  UlfiSS, 
Ruted  to  Westly  todd,  as  inventor.  Februarr  7, 
{  UIl,iranotinfriosedb]rawash>boaraoonstnK«ea 
ts  aeoordanoe  vim  the  description  contained  In 
tetteBijatent  No.  ITUtS,  gnmted  to  Aaron  J.  HuU, 

t  In  Tlev  of  prior  inventions,  the  dalms  of  the 
lood  patent  must  he  limited  to  the  form  shown, 
inswto  :  projections  bounded  by  crosslntr  horizon- 
tuina  vertioaJ  grooves,  and  do  not  cover  diamond 
■sped  prolectlons  bounded  X>j  crosstng  diagonal 


t  In  the  IMd  of  waA-boaids  made  of  sheet 
nalsl,  vrlth  the  surface  broken  into  protuberances 
foHMd  of  the  body  of  the  metal,  so  as  to  make  a 
lavtar  sorfBoe,  and  to  strengtiien  the  metal  by  its 
■isbs,aiiil  to  provide  channels  for  the  water  to  run 
<t,  ndd  waa  not  a  plmieer,  but  merely  devised  a 
aavtanatoaooompUshtliase  results;  and  his  pa- 
tjBtilpes  apt  cover  a  form  which  is  a  substantial 
devartnre  from  Ills. 

[No.  187.] 
Argaei  Mar.  19,  1883.    Decided  Apr.  f,  188S. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  Northern  District  of  Illinois. 
The  history  and  facts  of  the  case  sufflcienUy 
ipuar  in  the  opinion  of  the  court. 
m'.  Iia^ter  lb  Bond*  for  appellant. 
Ho  eoonaet  sppeaied  for  appellee. 

J6r.  Juttiee  Blmtehfbrd  deUvered  the  opin- 
ion of  flm  oourt: 

TUs  is  a  snit  in  equity  brought  for  the  al- 
fegad  infriiigement  of  re-issued  letters  patent 
So.  M78.  gnnted  to  Mn.  P.  Duff,  E.  A.  Kitz- 
■flier  and  K.  P.  Doff,  October  6, 1875,  for  an 
tqaomnent  in  wash-boards,  on  the  surrender 
«(  origina]  letters  patent  No.  11 1586,  granted  to 
Wo^  Todd,  as  inventor,  Februairy  7, 1871. 
Hie  apedflcation  of  the  re-issue  says:  "  The 
■stBie  of  my  invention  consists  in  the  construc- 
tion of  a  aheet  metal  wash-board  with  a  rub- 
Uag  fine  lonidtudioally  and  transversely  cor- 
nii^tad  or  ribbed,  whereby  such  rubbing  sui^ 
biae  dmll  be  made  up  of  a  series  of  projections, 
booBded  by  a  aeries  of  horizontal,  vertical  and 
sngihiiji  ahaped  grooves.  The  nibbing  face 
(onnrliat  reaembles  the  face  of  a  rasp  or  file  in 
pnanl  appearance,  though  the  projections  are 
KMAarp  and  angular."  "In  the  aocompany- 
ing  dnrwlBg,  A  represents  the  frame  of  the 

*Head  aotoa  by  Mr.  JuMee  Bi.A90RFOBD. 
See  17  Otto.  U  8.,  Book  27. 


wash-boaid  and  is  of  ordinary  construction. 
The  rubbing  surface  is  formed  of  sheet  zinc  or 
other  suitable  sheet  metal,  cormgated  or  pro- 
vided with  a  series  of  raised  portiona,  B,  alter- 
nating, akmg  the  line  of  the  cormgadon  or  rib 
which  forma  them,  with  depressions  or  unraiaed 
portions,  a.  the  corrugations  and  depressions 
extending  m  either  direction  across  the  sheet, 
so  that  a  series  of  horizontal  and  vertiod  and 
also  angularly  shaped  grooves  are  formed  be- 
tween the  projections.  Each  projection,  B,  rep- 
resents four  inclined  surfaces  sloping  from  the 
apex  of  the  projection  into  the  grooves  which 
surround  and  bound  it.  The  grooves  between 
the  corrugations  are  also  broken  or  interrupted 
at  intervals  by  small  projections  or  raised  por- 
tions, C,  each  of  which  presents  two  lateral  sur- 
faces. In  a  wash-board  thus  longitudinally  and 
transversely  ribbed  or  corrugated,  the  inequali- 
ties of  the  rubbing  surfaces  are  such  that  the 
desired  effect  is  more  readily  and  effectively  at- 
tained, whereby  the  labor  of  washing  is  greatly 
diminished  and  is  accomplished  with  ease  and 
facility,  and  with  less  than  the  usual  wear  on  the 
clothes."  There  are  three  claims  in  the  patent, 
as  follows:  "1.  A  sheet  metal  wash-boaid 
having  a  series  of  raised  projections,  B,  eadi 
bounded  bv  longitudinal  and  transverse  grooves 
or  depressions,  substantially  as  set  forth.  2.  In 
a  sheet  metal  wash-board  the  projections,  B, 
each  bounded  by  g|Torves  or  deimesions,  in 
combination  with  rused  projections,  C,  in  the 
bottoms  of  the  interlying  grooves,  substantially 
as  set  forth.  8.  As  a  new  article  of  manufac^ 
ure,  a  sheet  metal  wash-board,  having  a  nd)- 
bing  face  both  longitudinally  and  transversely 
ribbed  or  corrugated,  substantially  asset  forth." 

The  wash-board  of  the  defendant  is  made  in 
accordance  with  the  description  contained  in 
letters  patent  No.  171668,  granted  December 
28,  1876,  to  Aaron  J.  HuU.  That  description 
shows  a  sheet  metal  wash-board  provided  with 
diamond  shaped  projections,  tsai  bounded  by 
diagonal  grooves  or  deinreesions.  The  metal 
plate  is  described  as  being  crimped  to  form  ob- 
long, diamond  shaped  projections,  having  the 
largest  diameter  running  transversely  across  the 
bowd,  eadi  projection  being  botinded  by  a  di- 
agonal groove  or  depression,  the  upper  comer 
<a  each  diamond,  where  the  grooves  cross  each 
other,  being  raised  higher  tlum  any  other  part 
of  the  same,  and  the  corresponding  lower  cor- 
ner being  the  lowest  part  of  the  diamond.  The 
claim  of  the  patent  ia  this:  "A  wash-board  of 
sheet  metal,  formed  with  a  series  of  raised  dia- 
mond shaped  projections,  B,  and  a  series  of 
narrow  diagonal  grooves,  b,  between  the  pro- 
jections, which  cross  each  other,  substantially 
as  set  forth." 

The  case  was  heard  on  pleadings  and  proofs 
in  the  circuit  court.  That  court  entered  a  de- 
cree declaring  that  the  equities  were  with  the 
defendant  and  dismissing  the  biU. 

It  is  entirely  clear  that  the  specification  of  the 
Todd  patent  describee  the  grooves  in  tiie  metal 
as  being  horizontal  and  vertical,  and  gives  no 
other  meaning  to  the  words  transverse  and  Ion- 
gitudinaL  It  describes  the  transverse  and  longi- 
tudinal corrugating  or  ribbing  as  producing 
projections  which  are  boundra  by  horizontal 
and  vertical  grooves.  From  the  evidence,  Todd 
took  the  old  zinc  wash-board  corrugated  intohor- 
izontal  grooves,  and  corrugated  or  ribbed  it 
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again  by  vertical  grooves  crossinK  the  Iiorizon- 
tu  groovea  at  right  aneles.  Nothing  is  said  in 
the  speciflcation  as  to  the  method  of  producing 
the  corrugating  or  ribbing,  nor  does  the  patent 
claim  any  process  or  machinery. 

In  the  Oalusha  and  Safford  patent  of  De- 
cember, 1857,  there  is  shown  a  wash-board 
formed  of  corrugated  sheet  metal.  The  specifl- 
cation  states  that  the  corrugations  are  formed 
of  a  series  of  elevations  and  depressions,  the 
elevations  and  depressions  being  in  parallel  rows 
and  in  alternate  positions  with  respect  to  each 
other;  that  the  comigstioos  are  oblong,  their 
ends  and  sides  inclined,  and  their  edges  some- 
what rounded;  that  each  elevation  forms  a  fig- 
ure approximating  to  a  ^emi-cylinder  pointed 
at  eacii  end,  the  ends  of  the  elevations  in  one 
row  overlapping  the  ends  of  those  in  the  ad- 
joining rows;  that  thus  channels  are  formed  for 
the  escape  of  water  downward;  and  that  the 
form  of  the  corrugations  stiffens  the  board,  as 
compared  with  the  old  form  of  parallel  flutes 
extending  entirely  across  the  plate. 

Id  the(>ihfield  patent  of  October,  1870,tbereis 
shown  a  zinc  wash-board,  composed  of  a  series  of 
irregularl^plaoed  diamond  shaped  raised  pieces, 
•mmged  m  rows  crosswise  of  the  board  from 
top  to  bottom,  each  alternate  row  being  com- 
posed of  more  elevations  than  the  adjacent  row; 
the  elevations  in  one  row  being  opposite  the 
spacesbetween  the  elevations  in  the  two  adjacent 
rows,  and  a  series  of  oblique  channels  being 
thus  formed  up  and  down  the  board  from  either 
side.  The  specification  states  that  the  boards 
can  be  stamped  out  by  die  plates. 

Nothing  is  shown  m  evidence  to  defeat  the 
novelty  of  the  claims  of  the  Todd  re-issue;  but, 
in  view  of  the  structure  shown  in  the  patents 
of  Galusha  and  SafFord  and  of  Crihfieid,  the 
claims  of  tlie  Todd  re-issue  must  be  so  limited 
as  not  to  extend  to  a  structure  such  as  is  de- 
scribed in  the  Hull  patent.  We  do  not  perceive 
that  in  the  wash-boards  made  by  the  defendant 
there  is  any  substantial  departure  from  the  de- 
scription in  the  Hull  patent. 

The  case  is  one  where,  in  view  of  the  state 
of  the  art,  the  invention  must  be  restricted  to 
the  form  shown  and  described  by  the  patentee. 
In  the  field  of  wash-boards,  made  of  sheet  metal, 
with  the  surface  broken  into  protuberances 
formed  of  the  body  of  the  metal,  so  as  to  make 
a  rasping  surface  and  to  strenglhen  the  metal 
by  its  form  and  to  provide  channels  for  the  wa- 
tw  to  run  off,  Todd  was  not  a  pioneer.  He 
merely  devised  a  new  form  to  accomplish  these 
results.  Ji.  Co.  v.  Sayltt,  97  U.  8. ,  654  [XXIV. , 
1058].  The  defendant  adopts  another  form.  Un- 
der such  circumstances,  the  Todd  patent  cannot 
be  extended  so  as  to  embrace  the  defendant's 
form.  The  latter  is  not  a  mere  colorable  de- 
parture from  the  form  of  Todd,  but  is  a  substan- 
tial departure.  These  views  are  in  accordance 
with  those  heretofore  annoimced  by  this  court 
In  AferriU  v.  Teovuiru,  94  U.  8.,  668  [XXIV., 
236] ;  Bridge  Oo.v.  Iron  0>. ,  95  Id. ,  274  [XXTV. , 
8441,  and  Burm  v.  Mever.  100  Id.,  671  [XXV., 
7881. 

The  deeree  of  the  Cireuit  Court  is  afflrmed. 
True  copy.    Test : 

James  H.  HcKenney,  Clerk,  Sup,  Oouit,  U.  B. 
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Alabtuna  and  Mississippi,  relating  to  the  defend- 
int  Corpontion,  and  of  its  orgemization  under 
tboee  Acts,  the  Circuit  Court,  following  its  own 
dedaon  in  Copdand  t.  S.  B.  Co.,  8  Woods,  661, 
rananded  the  case  to  the  state  court,  upon  the 
groQiid  that  the  defendant  was  a  Corporation 
ciurtered  by  the  State  of  Alabama;  and  from 
the  order  remanding  the  case  the  defendant  ap- 
pealed. 

The  question  decided  by  the  Circuit  Court, 
ud  anned  by  the  appellant,  depends  upon  the 
{mristons  of  the  statutes  of  Alabama. 

Tbe  first  Act  of  the  Legislature  of  Alabama 
npon  the  subject,  passed  on  the  7th  of  January, 
18S0,  is  entitled  "An  Act  to  Incorporate  the 
Uempbis  and  Charleston  Railroad  Company," 
izh)  has  this  preamble:  "  Whereas,  an  Act  was 
passed  by  the  State  of  Tennessee,  bearing  date 
the  id  day  of  February,  1846,  and  the  same  was 
amended  by  an  Act  of  the  same  State,  dated 
Febmary  4,  1848,  for  the  formation  of  a  com- 
psay,  under  tbe  name  and  style  of  the  Memphis 
and  Charleston  Railroad  Company,  for  the  pur- 
pose of  establishing  a  communication  by  rail- 
road between  Memphis,  Tennessee  and  Charles- 
un.  South  Csroliiuk;  and  whereas,  it  is  believed 
tbstthe  most  eligible  route  for  said  road  is 
tbroogh  a  portion  of  this  State;  and  whereas,  it 
is  also  bdtered  that  great  and  lasting  benefits 
vin  sccroe  to  the  inhabitants  of  the  State  from 
atid  improvement;  Therefore," 

It  then  proceeds,  in  the  1st  section,  to  pro- 
vide that  "  The  said  Company  shall  have  the 
i^t  of  way  through  the  territory  of  this  State 
to  mnstract  their  road  "  between  certain  points 
naoied,  "  and  said  Company  shall  have  and  en- 
joy an  the  rlgbts,  powers  and  privileges  granted 
totiiem  by  the  Act  of  incorporation  above  men- 
tiooed,  and  shall  be  subject  to  all  the  liabilities 
and  restrictions  imposed  by  the  same,  together 
with  the  following  requirements." 

llie  2d  section  provides  that  "In  the  event 
Mid  road  shall  be  located  through  Tuscumbia, 
it  shall  be  the  duty  of  the  Company  to  construct 
•  branch  to  Florence;  and  in  the  event  said  road 
dan  pass  on  the  north  side  of  the  Tennessee 
Kver  near  Florence,  it  shall  be  the  duty  of  said 
CompanT  to  construct  a  branch  to  Tuscumbia; 
Ptvtided,  That  the  subscription  in  the  town  or 
county  applying  for  such  branch  shall  be  fully 
snlBdent  to  pay  the  cost  of  the  same." 

The  8d  section  provides  that  "  The  said  Com- 
panv  shall  be  authorized  and  required  to  open 
hocmstoT  tbe  snbscription  of  stock  in  the  capital 
of  said  Corporation  m  the  State  of  Alabama,  so 
as  to  aflora  the  citizens  thereof  an  opporttmity 
to  take  stock  to  the  amount  of  (1,500,000  of 
a«  capital  of  said  Company;  Provided,  That  if 
aaid  $1,500,000  be  not  subscribed  in  Alabama 
wttin  idnetT  days  after  the  books  are  opened, 
dm  it  may  be  taken  elsewhere." 

Ite  4Ui  section  provides  that '  'The  said  Com- 
vmr  shall,  at  the  first  meeting  of  the  stock- 
keioBrs,  designate  a  time  when,  and  a  place  or 
{teas  in  N'tnth  Alabama  where,  for  the  con- 
vtainace  of  the  citizens  of  the  State  who  mav 
teilo^Ebolders,  the  subsequent  election  for  di- 
neton  shall  be  held,  and  shall  give  notice  there- 
«f  te  one  or  more  newspapers  published  in 
BMh  Alabaona;  and  said  elections  shall  be  held 
attte  ■ame  time,  both  in  this  State  and  in  Ten- 

Tbe  5th  section  provides  that  "  The  mon^ 
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subscribed  by  the  citizens  of  Alabama, whether 
by  the  State,  counties,  corporations  or  in<Uvid- 
uals,  shall  firstbeappUedtothe  construction  of 
the  road  within  the  limits  of  the  State  of  Ala- 
bama, and  said  moneys  diall  be  placed  in  some 
safe  depository  in  iSlorth  Alabama  until  re- 
quired for  use;  lYoeided,  That  nothing  in  this 
section  shall  be  so  construed  as  to  prevent  the 
Company  from  putting  under  contract  the 
whole  road  whenever  in  their  estimation  a  suf- 
ficient amount  of  funds  shall  have  been  ob- 
tained." 

The  6th  section  provides  that  "  Said  Compa- 
ny shall  not  charge  for  the  transportation  of 
persons  or  property  any  higher  rates  on  one 
part  than  on  another  of  saiaroad;  but  tbe  tolls 
shall  be  equal  and  uniform  on  evenr  part  of  said 
road  for  aracles  of  the  same  descTq>aon,wheth- 
er  passing  in  one  direction  or  the  other." 

So  far,  it  is  not  made  quite  clear  whether  the 
words  "  said  Company,"  as  used  in  the  body  of 
the  Act,  refer  to  the  Company  which  the  Act 
in  its  title  purports  to  incorporate,  or  to  the 
Company,  mentioned  in  the  preamble,  for  the 
formation  of  which  Acts  had  been  passed  by  the 
State  of  Tennessee. 

But  that  these  words  do  not  refer  to  the  Ten- 
nessee Corporation  and  are  meant  to  designate 
an  Alabama  Corporatinn,  is  made  plain  bv  the 
repeated  use  of  the  words  "  the  Company  here- 
by incorporated  "  in  the  7th  section,  which  is  as 
follows:  "  The  Company  hereby  incorporated 
shall  not  locate  their  road  on  the  track  of  the 
Tennessee  Valley  Railroad,  nor  of  any  other 
railroad  which  has  heretofore  been  chartered  by 
this  State;  Provided,  Companies  have  been  or- 
ganized under  the  same,  without  first  procuring 
the  assent  by  agreement  with  raid  companies; 
but  it  shall  be  lawful  for  the  Compaov  nereby 
incorporated  to  acquire  by  purchase,  giit,release 
or  otherwise,  from  any  other  Company,  all  the 
rights,  privileges  and  immunities  of  said  Ccm- 
panv,  and  possess  and  enjoy  the  same  as  fully 
as  they  were  or  could  be  possessed  or  enjoyed 
by  the  Company  making  the  transfer." 

The  two  other  sections  of  the  Act  also  seem 
to  regard  the  Corporation  as  created  as  well  as 
controlled  by  the  State  of  Alabama;  for  tbe  8th 
section  provides  that  "  Any  railroad  company 
now  chartered  or  hereafter  to  be  chartered  in 
this  State  shall  have  the  right  to  connect  their 
road  with  the  road  authorized  by  this  Act; " 
and  the  9th  section  provides  that  "Nothing 
contained  in  this  Act  shall  prevent  the  State  of 
Alabama  from  levying  and  collecting  such 
taxes  on  the  property  oi  said  Comrany  within 
this  State  as  shall  by  the  General  Assembly  of 
the  State  be  assessed  on  the  property  of  other 
railroads  in  this  State;  nor  shall  anything  there- 
in be  construed  so  as  to  prevent  the  chartering 
and  building  other  railroads  in  the  State  com- 
ing within  any  distance  whatever  of  said  road, 
anything  in  the  said  law  of  Tennessee  to  the 
contrary  notwithstanding."  Stat.  Ala.,  1849- 
60,  ch.  128. 

The  whole  Act,  taken  together,  manifests  the 
understanding  and  intention  of  the  Legislature 
of  AJatema,  tiiat  the  Corporation,  which  was 
thereby  granted  a  right  of  way  to  construct 
through  this  State  a  railroad,  with  which  any 
railroad  company  chartered  or  to  be  chartered 
in  this  State  should  have  the  right  to  connect 
its  road;  and  which  was  required  to  construct 
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a  branch  railroad  in  this  State;  to  open  books 
for  subacriptionB  of  stock  to  a  certain  amount 
in  this  State;  to  apply  the  moneys  here  sub- 
scribed to  the  construction  of  the  road  within 
this  State,  and  to  hold  elections  in  this  State; 
was  and  sliould  be  in  law  a  Corporation  of  the 
State  of  Alabama,  although  having  one  and  the 
same  organization  with  the  Corporation  of  the 
same  name  previously  established  by  the  Leg- 
islature of  Tennessee. 

The  subsequent  Acts  of  the  State  of  Ala- 
bama point  m  the  same  direction,  and  each 
speaks  of  the  Company  as  incorporated  or  char- 
tered by  the  Leglauture  of  Alabama. 

The  Act  of  the  12th  of  February,  1860,  is  en- 
titled "  An  Act  to  Amend  an  ActEntitled  '  An 
Act  to  Incorporate  the  Memphis  and  Charles- 
ton Railroad  Company,'  Approved  January 
7,  1850,"  and  provides  that  if  "The  subscribera 
to  the  capital  stock  of  the  Memphis  and 
Charleston  Railroad  in  the  State  of  Alabama, 
from  a  failure  to  obtain  the  necesaaiy  legislv 
tion  from  the  States  of  Tennessee  and  Missis- 
sippi,  or  from  any  other  cause,  deem  it  expedi- 
ent to  form  a  separate  and  independent  organi- 
zation, then  ana  in  that  event  tbe^  are  hereby 
vested  with  full  power  and  authority  to  do  the 
same;  and  said  Company  so  organized  shall  be 
known  by  the  name  and  style  of  the  Mississippi 
and  Atlantic  Railroad  Oampany,  and  shall 
have  and  enjoy  all  the  rights,  pnvileges  and 
powers  heretofore  granted  or  intend^  to  be 
granted,  and  be  subject  to  all  the  limitations, 
restrictions  and  liabilities  heretofore  Imposed 
or  intended  to  be  imposed.in  the  several  Acts  in- 
corporating the  Memphis  and  Charleston  Rail- 
road Company."    Stat.  Ala.,  184(MS0,  ch.  129. 

The  Act  of  the  7th  of  February,  1866,  which, 
as  mentioned  in  its  title  and  provided  in  its  1st 
section,  grants  to  "The  Memphis  and  Charles 
ton  Railroad  Company  "  a  right  of  war  for  an 
extension  of  its  road  through  the  territory  of 
this  State,  expressly  provides  in  the  2d  section 
that  "  Said  right  of  way  is  granted  upon  the 
same  terms,  restrictions,  liabilities  and  condi- 
tions, that  the  right  of  way  is  granted  to  said 
Company  under  the  charter  granted  to  said 
Company  by  the  General  Assembly  of  this  State 
and  approved  7th  January,  1850.'*  Stat.  Ala., 
1866-66.  ch.  802. 

The  defendant,  being  a  Corporation  of  the 
State  of  Alabama,  has  no  existence  in  this  State 
as  a  legal  entity  or  person,  except  under  and  by 
force  of  its  incorporation  by  this  State;  and  al- 
though also  incorporated  in  the  State  of  Ten- 
nessee, must,  as  to  all  its  doings  within  the 
State  of  Alabama,  be  considered  a  citizen  of 
Alabama,  which  cannot  sue  or  be  sued  by  an- 
other citizen  of  Alabama  in  the  courts  of  the 
United  States.  R  B.  Co.  v.  Wheeler,  1  Black,  286 
[86  U.  8.,  XVn.,  180];  R.  Go.  v.  WliiOon,  18 
WaU.,  870,  288  [80  U.  S.,  XX.,  671,  676]. 

Tills  view  being  oonclusiye  against  the  claim 
of  the  appellant,  it  is  unnecessary  to  consider 
whether  the  action,  brought  by  the  State  of 
Alabama  for  the  use  of  one  of  its  counties,  can 
be  considered  as  a  suit  brought  by  a  citizen  of 
tlM  State  of  Alabama,  withm  the  meaning  of 
the  Constitution  and  laws  of  the  United  States. 

Jvdgment  affirrMd. 

True  copy.    Test : 

James  H.  MoKenney,  Clerk,  Sup.  Court,  V.  S. 

Oted-lOe  U.  S.,  tfC;  Ul  U.  &.  1«. 
fiSO  ^  I 
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exchange,  makes  any  acceptance,  assigns  any 
note,  bond,  draft,  tdU  of  exchange,  mortgage, 
jndgment  or  decree;  or  who  makes  any  false 
moj  in  any  book,  report  or  statement  of  the 
usodation,  with  intent,  in  either  case,  to  in- 
fan  or  defraud  the  association  or  any  other 
companr,  body  twlitic  or  corporate,  or  any  in- 
diTiaiuu  person,  or  to  deceive  any  officer  of  the 
anodstion  or  any  agent  appointed  to  examine 
lie  aibjrs  of  any  such  association;  and  every 
penOQ  who,  wim  like  intent,  aids  or  abets  any 
ofleer,  derK  or  agent  in  any  violation  of  this 
lectfon,  shall  be  deemed  guilty  of  a  misdemean- 
or, and  ahaU  be  imprisoned  not  less  than  five 
yeara  nor  more  than  ten." 

An  indictment  baaed  on  this  section  was,  on 
Jan.  80, 1879,  found  against  defendant,  James 
H.  BrittOD,  in  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri.  It 
contained  one  hundred  and  nineteen  counts. 
IV  first  count  chafed  as  follows: 

"That  James  H.  Kritton,  late  of  said  district, 
«n  the  80tb  day  of  June,  in  the  year  of  our 
Lord  1879,  at  «ud  district,  being  then  and  there 
imsident  of  a  certain  national  tanking  associa- 
tioa  then  and  there  known  and  designated  as 
the  'National  Bank  of  the  State  of  Missouri,  in 
8t  Lonis,'  which  said  association  had  been 
Qieietofore  created  and  organized  under  and  by 
virtue  of  an  Act  of  Congress,  entitled  'An  Act 
to  Provide  a  Kati<»ial  (Sirrency  Secured  1^  a 
Hedge  of  ITnited  States  Bonds,  and  to  Provide 
fer  dbe  Ciicoladon  and  Kedemption  Thereof.' 
approved  June  3,  in  the  year  of  our  Lord  1864, 
aod  wUch  Mdd  association  was  then  and  there 
acting  and  carrying  on  a  banking  business  in 
the  (Hty  of  St.  l)ouu,  in  said  district,  under  the 
■Id  Act  of  Congress  and  the  Acts  amendatory 
tbenoi,  dUd  make  in  a  certain  book  then  and 
then  bdonging  to  and  in  use  by  the  said  asso- 
dttion  in  trannctlng  its  said  banking  business, 
■ad  then  wad  there  designated  and  known  as 
'pnflt  and  loss,  number  six,'  a  certain  entry  to 
ne  credit  of  a  certain  account  known  as  profit 
•ad  loaa,  which  said  entiy  was  then  and  there 
ia  the  words  and  figures  following,  that  is  to 
mj: 

lUchazd  Lw  Dickson: 
182  days  int.,  8  per  cent,  182,678.40,  to 

ivfy  1.  '76 6,866.88, 

■ad  which  said  entry,  so  as  aforesaid  mode  in 
addboolE,  then  and  there  purported  to  show 
tad  did,  in  sulMance  and  effect,  indicate  and 
declare  that  the  sum  of  $5,865.88  was  then  and 
there  received  by  said  association,  on  account 
of  interest  then  and  there  due  and  payable  to 
•aid  association  by  one  Richard  L.  Dickson. 

And  Uw  jurors  aforesaid,  on  their  oaths  afore- 
Mid,  do  farther  present  that  the  said  entry  so 
■ade  as  aforesaid  was  then  and  there  false  in 
Ms.  that  the  said  sum  of  $5,866.88  was  not  then 
■ad  there  received  by  said  association  on  ac- 
eoont  of  interest  then  and  there  due  and  pay- 
able to  said  association  from  the  said  Richard 
L  Didcson,  as  he,  the  said  James  H.  Britton, 
ftm  and  there  wdl  knew;  and  that  ^e  said  en- 

a,  to  made  as  aforesaid,  was  then  and  there 
H  in  this,  that  the  said  sum  of  $5,866.88  was 
BOt  Uien  and  there  received  by  said  association 
mn  any  account  from  any  source,  as  he,  the 
mK  James  H.Britton.then  and  there  well  knew; 
aai  that  the  said  false  entry  was  then  and  there 
oade  as  aforesaid  with  the  intent  then  and  there 
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on  the  part  of  him,  the  said  James  H.  Britton, 
to  deceive  any  agent  who  might  be  thereafter 
appointed  by  the  Comptroller  of  the  Current^ 
to  examine  the  affairs  of  said  association,  con- 
trary to  the  form  of  the  statute  of  flie  United 
States  in  such  case  made  and  provided,  and 
against  their  peace  and  dignity." 

The  thirty -four  counts  next  following,  num- 
bered  from  two  to  thirty-five,  inclusive.cl&rged, 
in  the  same  language,  the  making  of  similar 
false  entries  in  the  same  book  with  the  same  in- 
tent. 

The  thirty-sixth  count  was  in  all  respects  sim- 
ilar to  the  preceding  thirty-five  counts,  except 
that  it  omitted  the  averment  that  the  false  en- 
try was  made  with  the  intent  "  To  deceive  any 
agent  who  might  be  thereafter  appointed  by  the 
Comptroller  of  the  Currency  to  examine  the  af- 
fairs of  said  association,"  and  in  lieu  thereof  ^- 
leged  it  to  be  with  intent  to  injure  and  defraud 
the  said  association  and  certain  povons  to  said 
jurors  unknown. 

The  thirty-seventh  count  charged  as  follows: 
"  That  the  said  James  H.  Britton,  late  of  said 
district,  on  the  Sd  dav  of  April,  in  the  year  of 
our  Lord  1877,  at  said  district,  being  then  and 
there  president  of  a  certain  national  banking  as- 
sociation then  and  there  known  and  designated 
as  the  '  National  Bank  of  the  State  of  Missouri, 
in  St.  Louis,'  which  said  association  had  been 
theretofore  created  and  organized  under  and  by 
virtue  of  an  Act  of  Congress,  entitled  'An  Act 
to  Provide  a  Kational  Cnirrency  Secured  by  a 
Pledge  of  United  States  Bonds,  and  to  Provide 
for  the  Circulation  and  Redemption  TbtmoS.' 
approved  June  8,  in  the  year  of  our  Lord  1894, 
and  which  said  association  was  then  snd  there 
acting  and  carrying  on  a  banking  business  in 
the  City  of  St.  Louis,  in  said  district,  under  the 
said  Act  of  Congress  and  the  Acts  amendtrtoiy 
thereof,  did  pay  to  a  certain  person,  to  the  Ju- 
rors aforesaid  unknown,  a  large  sum  of  money, 
to  wit:  $2,400,  out  of  the  moneys  and  funds 
then  and  there  belonging  to,  and  the  property 
of,  said  association,  in  the  purchase  by  him,  the 
said  James  H.  Britton,  from  said  unknown  per- 
son, of  a  large  number,  to  wit;  forty  certain 
shares  of  the  capital  stock  of  said  assiociation, 
which  said  shares  of  stock  were  then  and  there 
represented  upon  the  books  of  said  association 
to  be  the  property  of  one  Francis  Fisher. 

And  the  Jurors  aforesaid,  on  their  oaths  afore- 
said, do  further  present  that  the  s<dd  James  H. 
Britton,  president  as  aforesaid,  did  then  and 
there,  by  means  of  the  pavment  aforesaid,  in 
manner  and  form  aforesaid,  willfully  misai^ly 
the  said  sum  of  $2,400  of  the  moneys  and  funds 
as  aforesaid  of  said  association,  with  intent  then 
and  there,  on  the  part  of  him,  the  said  James 
H.  Britton,  to  injure  and  defraud  the  said  asso- 
ciation and  certain  persons,  to  the  jurors  afore- 
said unknown,  contrary  to  the  form  of  thestat- 
ute  of  the  United  States  in  such  case  made  and 
provided,  and  against  their  peace  and  dignity." 

The  next  following  nineteen  counts,  num- 
bered from  88  to  86,  inclusive,  are  similar  to 
count  87,  and  need  not  be  set  out 

The  next  succeeding  counts,  numbered  ftom 
67  to  76,  inclusive,  bS  excepting  the  seventy- 
fourth,  are  similar  to  count  thirty-seven,  except 
that  they  omit  the  averment  that  the  ndsapim- 
cation  was  made  with  intent  "To  injure  and  de- 
fraud the  said  association  and  certain  persons  to 
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the  jurors  aforesaid  unknown."    These  counts  oflense  und 

aver  no  intent  whatever.    The  seventy-fourth  Statutes  of  t 

count  is  similar  to  the  thirty-seventh.  7.  Whetb 

The  next  twenty  counts,  numbered  from  77  mentunden 

to  96,  inclusive,  are  in  all  respects  similar  to  charging  wi 

count  87,  except  that  they  contain  the  follow-  a  banking  a 

ing  additional  avennent,forming  the  conclusion  application 

of  the  first  clause  of  the  count,  namelv:  "And  8.  Whetfa 

which  «dd  shares  of  stock,  so  purchased  as  of  section  I 

aforesaid,  were  then  and  there  held  by  him,  the  United  Stat 

said  James  H.  Britton,  in  trust  for  the  use  of  and  bv  one 

said  asscciation,  and  which  said  shares  of  stock  named  in  st 

were  not  purchased  as  aforesaid  in  order  to  pre-  utes,  is  a  cri 

vent  loss  upon  any  debt  theretofore  contracted  tion. 

with  said  association  in  good  faith."  9.  Whetb 

The  next  twenty  counts  numbered  from  97  to  false  entries 

110,  are  ^  similar  to  count  96,  except  that  they  section  6201 

omit  the  averment  that  the  misapplication  of  These  qu 

the  funds  of  the  association  was  with  the  intent  upon  which 

"To  injure  and  defraud  the  said  association  selfortheU 

and  certain  persons  to  the  jurors  aforesaid  un-  of  the  Circu 

known."    These  counts  charge  no  intent.  thereon. 

The  count  numbered  117  was  similar  to  count  Mr.  Wil] 

86,  and  count  numbered  118  was  similar  to  forplaintif 

count  1.  Mettrt.  i 

As  no  division  of  opinion  respecting  count  Knun,  Joi 

numbered  119  is  certined,  it  Is  unnecessary  to  FUtdter,  fo 
notice  that  coimt. 

The  defendant  demurred  to  the  indictment.  Mr.  Juib 

By  order  of  the  District  Court,  the  indictment  the  court: 

was,  on  May  16, 1879,  remitted  and  transferred  In  passiii 

to  the  next  regular  Term  of  the  United  States  by  the  ciri 

Circuit  Court  for  the  Eastern  District  of  Mis-  follow  the  c 

souri,  at  which  Term  the  cause  was  heard  upon  by  counsel, 

the  demurrer.    Upon  such  hearing,  the  follow-  tions  are  pi 

ing  questtons  arose,  upon  which  the  Judges  of  The  sect 

the  Circuit  Court  were  divided  and  opposed  in  which  the 

opinion,  namely:  scribes  cerl 

1.  Whether  it  was  necessary,  in  the  counts  of  nates  them 
said  indictment  chareing  a  fraudulent  purchase  v.  MilU,  7 
by  the  defendant,  of  certain  shares  of  the  capi-  that  "The  j 
tal  stock  of  said  association,  to  state  for  whose  misdemeai 
use  the  purchase  was  made,  and  whether,  where  to  charge  i 
Itischargedintheindictmentthat  the  purchase  ute.  There 
of  stock  was  made  for  the  use  of  tiie  bank,  such  as  to  form 
averment  vitiates  the  indictment.  and  8ancti( 

2.  Whether  it  was  necessary  in  the  said  counts  ony,  and '< 
to  allege  that  the  purchase  of  stock  was  not  pfurticular 
made  in  order  to  prevent  loss  on  some  previously  words,  ho'' 
contracted  debt.  can  be  sub 

8.  Whether  it  was  necessary  in  the  said  counts  must  be  se 

to  set  forth  the  means  by  wmch  the  defendant,  saiy  certai: 

88  president  of  said  bans,  possessed  himself  of  with  whic 

the  moneys  of  the  bank,  which  he  employed  in  In  the  ci 

purchasing  said  stock.  [XXTV. ,  £ 

4.  Wlieuier  it  was  necessary  to  charge  ia  the  mg  by  Mr 

said  counts  that  the  defendant,  as  president  of  fense  is  pi 

the  bank,  was  in  possession  of  the  funds  of  the  sufficient  : 

bank,  ia  addition  to  charging  misapplication  of  fendant  w 

said  funds.  descriptioi 

6.  Whether  the  counts  of  said  indictment  ute,  'vntho 

charging  the  fraudulent  purchase  by  the  defend-  ter.     *    * 

ant,  as  president  of  said  banking  association,  fication,  f 

of  certain  shares  of  stock  "in  trust,  for  the  use  procedure 

of  said  association,  and  which  said  shares  of  the  indicti 

stock  were  not  purchased  as  aforesaid  in  order  nature  of  t 

to  prevent  loss  upon  any  debts  theretofore  con-  that  he  m 

tracted  with  said  association  in  good  faith,"  al-  judgment 

leged  with  sufficient  certainty  an  offense  under  tion  ajgain 

said  section  6909of  the  Revised  Statutes  of  the  So  m  C 

United  States.  1186],  it  v 

6.  Whether  count  numbered  116  of  the  said  for  the  o 

indictment  charges  with  sufficient  certainty  an  statute,  it 
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in  At  words  of  the  statute,  unless  those  words 
of  themselves  fully,  directly  and  expressly, 
withoatany  uncertainty  or  ambiguity,  set  forth 
aO  (be  dements  necessary  to  ocmstitute  the  of- 
fenK  intended  to  be  pnniuied;  and  the  fact  that 
theatatuta  in  questioto,  read  in  the  light  of  the 
oammon  law  and  of  otber  statutes  on  the  like 
mMa,  enables  the  court  to  infer  the  intent  of 
tte  Legislature,  does  not  dispense  with  the  ne- 
omltj  of  alleging  in  the  indictment  all  the  facts 
neoMsary  to  bring  the  case  within  that  intent." 
In  case  of  P:  a  v.  Pond.  8  Curt  (C.  C),  265, 
the  rale  was  thus  stated  1^  Mr.  JvsUee  Curtis: 
"It  most  be  remembered  that  this  is  an  indict- 
ment for  a  misdemeanor  created  by  the  statute, 
and  that  in  general  it  is  sufficient  to  describe 
tach  an  offense  in  the  words  of  the  statute,  un- 
lea  they  embrace  cases  which  it  was  not  the  in- 
teotioa  of  the  Legislature  to  include  within  the 
hw.   If  they  do,  the  indictment  should  show 
that  this  is  not  one  of  the  cases  thus  excluded. " 
Applying  the  rules  thus  laid  down,  to  the 
ooonts  of  the  indictment,  we  are  to  consider 
whether  they  sufScientl^  state  an  offense  under 
aectioD  SaOO  of  the  Hevised  Statutes. 
'  To  describe  the  offense  described  in  the  f  rst 

I       ddit^-six  coimts  of  the  indictment,  section  6209 

nqmres  the  following  ayerments: 
!         1.  That  the  accuseowas  the  president  or  other 
oflloCT  of  a  national  banking  association,  which 
ms  carrying  on  a  banking  Dusiness. 

8.  That,  being  such  preddent  or  other  officer, 
lie  made  in  a  book,  report  or  statement  of  the 
SHoeiation,  describing  it,  a  false  entry,  describ- 
I       iaglt. 

!         Si  That  such  false  entry  was  made  with  in- 
tent to  injure  or  defraud  the  association,  or  to 
fceeiTe  any  agent,  describing  him,  appointed  to 
examine  the  affairs  of  the  association. 
4.  Averments  of  time  and  place, 
An  examination  of  the  coimts  under  consider- 
tOoB  shows  that  they  contain  all  these  aver- 
BBDts  pleaded  with  clearness  and  reasonable 
etrtainty.     They  must,  tlierefore,  be  held  suf- 
tdent  luleBs  some  of  the  objections  made  to 
them  by  ooonsel  for  defendant  are  well  taken. 
h  is  urged  that  these  counts  are  defective  be- 
canae  they  do  not  contain  an  averment  that  the 
fdn  eatiy  vros  made  "in  an  account  of,  and  in 
fte  due  coarse  of,  business  of  the  bank."  Nei- 
ther of  Uiese  averments  is  required  by  the  stat- 
ote.    It  la  alleged  tiiat  the  false  entry  was  made 
inabocdi  belonging  to  and  in  rise  by  the  as- 
■Dcktion  in  transacting  its  banking  business, 
aad  known  and  designated  as  "profit  and  loss, 
oomber  six."    To  hold  this  insufficient,  would 
e»(y  isflnanent  in  criminal  pleading  to  an  im- 
m<^cable  extent.  The  counts  point  out  to  the 
defendant  and  the  court,  with  certainty  and  pre- 
eWoD,the  book  used  by  the  association  in  which 
te  &iw  entrv  was  made,  and  this  is  all  that  is 
■eeBsaary  under  the  statute. 

ft  Is  next  objected  that  the  false  entries  as  set 
OBtte  the  cotmts  do  not  of  themselves  have  any 
rinUcsnce,  and  are  unintelligible,  without  ex- 
^nticHi.  This  is  mere  assumption.  Conced- 
kg  Oat  the  entries  may  be  unintelligible  to  per- 
■H  not  skilled  as  accountants.  It  does  not  fol- 
km  that  fh^  are  so  to  the  agent  appointed  by 
th»  oomptrolter,  who.  h  is  alleged,  was  the  per 
MB  Whom  the  entries  weie  mtended  to  decerve. 
Bi^  If  tM  entnea  needed  explanation,  it  was 
fMeeti/  competed  tor  tht,  pleader  to  expiain 
*e17  xyno 
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them  by  innvendo.  Bex  v.  Oriepe,  1  Ld.  Raym., 
266;  Bee  v.  Aglett,  1  T.  R.,  68;  Bex  v.  Taylor, 
1  Camp.,  404;  B«g-v.  Virrier,  12  Ad.  &  E.,817, 
Mix  V.  iroodtoard,12Conn.,  262;  VanVadiUny. 
Hopldnt,  6  Johns.,  211.  This  be  has  done  by 
averring  what  the  entries  purported  to  show,and 
did  in  substance  indicate  and  dedare.  Having 
explained  the  entries,  he  avers  them  to  be  false. 
To  hold  this  insufficient,  would  be  to  decide  that 
the  making  of  false  entries,  in  the  books  of  a 
banking  association,  in  the  usual  method  of 
book-keeping  and  which  were  intdligible  toaU 
accountants,  could  not  be  punished  under  the 
statute  because  not  intelligible  to  persons  gener- 
ally, or  to  persons  not  skilled  in  book-lteeping 

It  is  next  objected  that  the  counts  under  con- 
sideration are  argumentative  and  repugnant,be- 
cause  they  do  not  allege  that  interest  was  due 
to  the  assbdation  from  the  individuals  named 
in  the  alleged  false  entries. 

This  objection  is  not  well  founded.  Wheth- 
er interest  was  due  or  not,  is  quite  immaterial. 
The  charge  is  that  a  false  entry  was  made  in 
the  books  of  the  association,  which  purported 
that  a  certain  siun  was,  on  a  day  named,  re- 
ceived from  a  person  named,  on  account  of  in- 
terest then  and  there  due  from  him  to  the  asso- 
ciation; that  the  sidd  sum  was  not  then  and 
there  received  on  accoimt  of  interest  due,  and 
was  not  received  dh  any  account  from  any 
source  whatever.  The  falsity  of  the  entry  does 
not  consist  in  the  fact  that  there  was  no  interest 
due  from  the  person  named,  but  In  the  fact  that 
money,  which  the  entries  declared  had  been  re- 
ceived from  him  on  account  of  interest  due.had 
not  been  received  from  him  on  that  or  any  other 
account  It  was,  therefore,  entirely  unneces- 
sary to  aver  that  no  such  interest  was  due,  and 
the  want  of  such  averment  does  not  render  the 
counts  argumentative  or  repugnant. 

It  is  further  objected  to  these  counts,  that  a 
false  entry  to  the  credit  of  profit  and  loss  alone 
could  not  deceive  a  bank  examiner  and,  there- 
fore, that  the  counts  are  repugnant  This  is 
also  mere  assumptioD.  But  If  me  false  entry  is 
calculated  to  deceive,  the  making  of  it  in  the 
books  of  the  association,  with  intent  to  deceive, 
is  aU  that  is  necessary  to  bring  the  Act  within 
the  meaning  of  the  statute.  It  is  perfectly  ap- 
parent that  any  false  entry  in  any  account  book 
of  the  bank  used  in  transacting  its  banking  busi- 
ness is  calculated  to  deceive.  The  fact  t£at  its 
falsity  may  be  exx>osed  by  an  examination  of 
other  books  of  account,  does  not  render  it  any 
the  less  a  false  entry  made  with  intent  to  deceive. 
The  dnnunstance  that  the  attempt  to  deceive  by- 
making  a  false  entry  was  not  an  adroit  and  skill- 
ful one,  does  not  relieve  the  act  of  its  criminal 
character. 

It  is  further  contended  that  the  counts  under 
consideration  are  insufficient,  because  it  is  not 
alleged  that  at  the  time  the  false  entries  were 
made,  an  agent  had  been  appointed  to  examine 
the  affairs  of  the  association.  This  objection  is 
based  on  the  theory  that  the  statute  was  designed 
to  punish  only  those  officers  of  a  banking  asso- 
daStlon  who  made  false  entries  in  its  books  with 
intent  to  deceive  examiners  appointed  before  the 
false  entries  were  made.  We  do  not  think  the 
statute  will  bear  this  construction. 

The  appointment  of  agents  to  examine  the  af- 
fairs of  national  banking  associations  is  provided 
tor  by  section  6240  of  the  Revised  Statutes, 
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which  declarea:  "The  Comptroller  of  the  Cur-  ing  aasociati 

rency,  with  the  ^>proTal  of  the  Secretary  of  the   muapply  th 

Treastiry  shall,  as  often  as  shall  be deemedneo-  tent  to  injui 

essaiy  or  proper,  appoint  a  suitable  person  or  company  or 

persons  to  make  an  examination  of  tne  affairs       The  seveo 

of  every  banking  association,  who  shall  have  charged  that 

power  to  make  a  thorough  examination  into  all  the  aasociati 

the  affairs  of  the  association."  known,  the  t 

It  appears,  from  this  section,that  the  appoint-   association  ii 

ment  of  these  agents  is  not  permanent  but  oo-  its  capital  stc 

casional  and  temporary,  and  that  the  appoint-  held  oy  the 

ments  shall  be  made  as  often  as  shall  be  deemed  the  associatio 

necessary  and  proper.    It  is,  therefore,  apparent  to  prevent  lo( 

that  the  statute  which  puniebes  false  entries,   ed  with  the  a 

made  with  intent  to  deceive  such  agents,  refers  so  the   defen 

to  any  entries  made  with  that  intent  wheUier  be-  moneys  of  th< 

fore  or  after  the  appointment  of  the  agent.  and  defraud  i 

There  is  nothing  impossible  in  the  averment  to  the  grand  j 

that  false  entries  have  been  made  with  intent  to       The  questi< 

deceive  an  agent  to  be  appointed  after  they  are  this  count  sufi 

made.  The  agents  are  often  purposdyappomted  section  5309,  < 

without  notice  to  the  association.    The  fact  Uiat       The  purcha 

the  Comptroller  of  the  Currency  has  informa-  ation,  except  i 

tion  that  the  oflScers  of  an  association  are  mak-   den  by  law.  L 

ing  false  entries  in  its  books  may  be  the  occasion  ing  associatio: 

for  appointing  an  agent  to  examine  its  affairs,   ident,  when  m 

To  hold  that  the  officers  of  the  association  would  the  association 

only  be  punishable  for  false  entries  made  after  fimds,  puniahE 

an  agent  had  been  appointed,  would  rob  the  law       We  think  th 

of  a  large  part  of  its  saluta^  effect.    Its  pur-  offense  by  this 

pose  is  clear,  to  punish  all  false  entries  in  the  for  the  use,  bei 

books  of  the  bank,  no  matter  when  made,  if  or  of  some  co 

made  with  intent  to  defraud  the  association  or  association.    T 

deceive  the  examiner.    We  think  that  in  respect  fense  of  willful 

to  the  point  under  consideration  the  indictment  conversion  to  1 

is  sufficient.  one  dse,  of  the 

We  are  of  opinion  tliat  none  of  the  objecttons  dation  by  the  p 

raised  to  the  first  thirty-five  counts  are  well   mentof  theoff< 

taken.    Thev  are  refined  and  unsubstantial,  and  under  consider 

not  sustainea  by  the  rules  of  criminal  pleading  averment  that  t 

in  cases  of  misdemeanor,  or  by  the  fair  con-  fendant  were  b 

struction  of  the  statute  on  which  the  indictment  of  t^e  associatio 

is  based.     These  counts  embody  the  languiwe  a  conversion  by 

of  the  statute;  they  charge  every  element  of  ue  or  the  use  of  « 

offense  created  by  the  statute  with  sufficient  usedinthepurcl 

certaintv,  and  give  the  defendant  clear  notice  therefore,  chara 

of  the  charge  he  is  called  on  to  defend.    They  fairs  of  the  baiu 

ore,  therefore,  sufficient.   U.  S.y.Cook.lTWail.,   plication  of  the : 

188  [84  U.  8.,  XXI.,  688];  and  cases  abeady       If  we  hold  the 

dted.  official  act  of  a 

The  thirty-sixth  count  differs  from  the  first  banking  associM 

thirty-five,in  charging  the  intent  with  which  the  plied  in  a  way  nol 

offense  was  committM.    The  intent  is  charged  punishable  undei 

to  be,  to  injure  and  defraud  the  said  associa-       For  instance ; 

tion,  and  certain  persons  to  the  grand  jurors  Statutes  declarea 

nnknown.    This  follows  the  language  of  the  any  association  o 

statute.  money  borrowed 

dearlj,  it  is  possible  to  injure  and  defraud  the   exceed  one  tenth 

association  or  its  stockholders  or  other  persons,    association  actual 

by  false  entries  in  its  account  of  profit  and  loss,    videa.that  no  asso 

The  char^  is  not  repugnant  or  impossible.  We  discount  on  the  M 

areofopmion,  therefore,  that  the  first  thirty-six  capital  stock,  aid 

counts  of  the  indictment,  being  those  which  essarytopraventl 

cfaai^  false  entries  in  the  books  of  the  associa-  debt    If  the  cmi 

tion,  suffidently  state  an  offense  imder  section  sustained,  then  n 

6909.    It  follows  that  count  117,  which  is  sim-  ier,  teller,  clerk  a 

Uar  in  all  respects  to  count  1,  and  count  118,   tion,  who  baa  any 

which  is  in  all  respects  similar  to  count  86,  are  the  asaodation  o( 

good  and  suffldent.  these  aectioiu,  ki 

We  shall  next  consider  count  numbered  77  cation  of  ita  funci 

and  the  similar  counts.    That  portion  of  the       So,  by  section  ( 

section  on  which  they  are  based  makes  it  an  of-  the  puipoaes  for  i 

fense  for  the  president  or  other  officer  of  a  bank-  may  puicbaw  aiui^ 

Digitized  by  CjOOQIC 


Utt. 


UsrrBD  Statbb  v.  Brxtton. 


OStMtn 


and  spedflcally  pdnted  out  If  the  directors 
of  a  banking  association  should  authorize  the 
pnrcbaMof  a  piece  of  real  estate  for  its  use,  but 
not  for  purposes  authorized  by  the  statute,  even 
thoog^  wiu  intent  to  injure  some  corporate 
body  or  natural  penon,  it  could  hardly  be 
daimed  that  the  directors  who  made  the  order, 
and  Ibe  otim  ofBcers  or  agents  of  the  associa- 
tka,  vho,  with  a  like  intent,  had  any  hand  in 
otaldng  Uie  imrchase  or  in  paying  out  the 
money  of  the  bank  therefor,  would  be  liable  to 
indictment  and  imprisonment  under  section 

The  acta  chatted  by  the  coonte  under  consid- 
entiiHi  are  prec^Iy  of  the  same  character  as 
tbose  Just  mentioned.  They  are  acts  of  malad- 
ministiation  of  the  affairs  of  the  associatton  by 
its  officers.  The  penalty  for  such  acts  is  pre- 
(oribed  by  section  6289,  which  declares  :  "  If 
the  directors  of  any  national  banking  associa- 
tion shall  knowingly  violate  or  knowmgly  per- 
mit any  of  the  officers,  agents  or  servants  of 
the  association  to  violate  any  of  the  provisions 
(A  this  titie,  national  banks,  all  the  rights,  priv- 
Oeget  and  franchises  of  the  association  shall  be 
bflRby  forfeited.  •  *  *  And  in  case  of 
inch  violation,  every  director  who  participated 
in  or  assented  to  the  same  shall  be  held  liable, 
in  Ua  personal  and  individual  capacity,  for  all 
damagea  which  the  association,  its  shareholders, 
or  any  other  person  shall  have  sustained  in  con- 
■eqaence  of  such  violation." 

We  are,  therefore,  of  opinion  that  the  willful 
miiraplicadon  of  the  moneys  and  funds  of  the 
hanHtie  association,  which  is  made  an  offense 
by  section  5209,  means  something  different  from 
the  acts  of  official  maladministration  referred 
total. section  5289,  and  it  must  be  a  willful  mis- 
application for  the  use  or  benefit  of  the  party 
oarged,  or  of  some  person  or  company  other 
tlttn  the  association,  with  intent  to  Injure  and 
defraud  the  association,  or  some  other  body  cor- 
ponte,  or  some  natural  person. 

As  the  counts  under  consideration,  namely: 
eooBt  TJ,  and  the  similar  ootmts  down  to  and 
indnding  count  96,  do  not  show  that  the  will- 
ful misapplication  therein  alleged  was  made 
hr  the  defendant  for  his  own  use,  benefit  or 
advantage,  but  for  the  use  of  the  association, 
we  are  en  opinion  that  they  do  not  allege  an  of- 
fense under  section  6209  and  are,  therSore,  in- 
ndfidoit  and  bad. 
The  counts  are,  in  our  opinion,  bad  also  for 
They  aver  that  the  defendant 
'the  shares  of  the  association,  and 
.  them  in  trust  for  the  association.  This 
cbnge,  without  further  averments,  is  clearly 
imgiunt.  It  is  true  that  it  is  possible  for  an 
offloer  of  a  bulking  association,  with  intent  to 
drfiand  it,  to  misappropriate  its  funds  in  the 
pmctMMe  for  tts  use  of  its  own  stock.  But 
tke  count  which  avers  such  an  act,  should  also 
make  other  averments  to  show  that  the  appli- 
cstimi  was  not  merely  a  use  of  the  money  for 
tta  benefit  of  the  aseodstion  forbidden  bv 
kv,  bat  *  criminal  misapplication,  by  which  It 
that  the  association  could  be  de- 


Vor  dM  raasons  assigned,  the  counts  next 
folkming,  numbered  from  97  to  110,  inclusive, 
wUcb  are  similar  to  count  77,  except  that  they 
asfaaUy  fan  to  aver  that  the  act  therein  charged 
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was  done  with  intent  to  injure  and  defraud,  must 
be  held  to  be  insufficient 

The  counts  last  mentioned,  as  well  as  the 
counts  numbered  from  66  to  76,  inclusive,  are 
bad  for  the  further  reason  that  they  fail  to  aver 
any  intent  to  injure  and  defraud  mentioned  in 
section  6209.  1*116  intent  to  injure  and  defraud 
is  an  essential  ingredient  to  every  offense  speci- 
fied in  the  section,  and  the  failure  to  aver  the 
intent  ia  a  fatal  defect  in  the  coimts  in  which 
it  occurs. 

We  shall  next  consider  count  numbered  87, 
and  the  counts  which  are  similar  to  it.  These 
counts  simply  charge  that  the  defendant,  being 
president  of  the  association,  willfully  misap- 
plied its  moneys  and  funds  by  buying  ueiewiUi 
certain  shares  of  its  stock,  with  intent  to  injure 
and  defraud  the  association  and  certain  persons 
to  the  grand  jurors  unknown. 

The  words  "  willfully  misapplied  "  are,  so  far 
as  we  know,  new  in  statutes  creating  offenses, 
and  they  are  not  used  in  describing  any  offense 
at  common  law.  They  have  no  setUed  technical 
meaning  like  the  words  "  embezzle,"  as  used 
in  the  statutes,  or  the  words  "  steal,  take  and 
Carry  away,"  as  used  at  common  law.  They  do 
not,  therefore,  of  themselves  fully  and  clearlj 
set  forth  every  element  of  the  offense  charged. 
It  would  not  be  sufficient  simply  to  aver  that 
the  defendant "  vrillfullv  misapplied  "  the  funds 
of  the  association.  This  is  well  settled  by  the 
authorities  we  have  already  dted.  There  must 
be  averments  to  show  how  the  application  was 
made,  and  ttiat  iu  was  an  unlawful  one.  These 
averments  the  pleader  has  in  these  counts  at- 
tempted to  make  by  charging  that  the  defend- 
ant paid  out  the  funds  of  the  association  in  the 
purchase  of  its  own  stock.  But  tliis  is  not,  nec- 
essarily, an  unlawful  use  of  the  funds  of  the 
association.  It  is  not  every  purchase  of  its  own 
shares  by  an  association  that  is  forbidden.  The 
ver;^  secation  (6201)  and  sentence  of  the  statute 
which  declares  that  no  banking  association  shall 
be  a  purchaser  of  its  own  shares,  contains  the 
exception,  "  Unless  such  purchase  shall  be  nec- 
essary to  prevent  loss  upon  a  debt  previously 
contracted  in  good  faith.  This  exception  should 
have  been  negatived  in  these  counts.  The  rule 
of  Reading  as  laid  down  by  Mr.  Chitty  is,  that 
"  When  a  statute  contains  provisos  and  excep- 
tions in  distinct  clauses,  it  is  not  necessary  to 
state  in  the  indictment  that  the  defendant  does 
not  come  within  the  exceptions,  or  to  negative 
the  provisos  it  contains.  On  itie  contruy,  if 
the  exceptions  themselves  are  stated  in  the  en- 
acting clause,  it  will  be  necessary  to  negative 
tiiem  in  order  that  the  description  of  the  crime 
may  in  all  respects  correspond  with  the  stat- 
ute."   1  Chitty,  Cr.  L.,  288  J,  284. 

Thus,  where  a  statute  declared  that  if  one  on 
the  Sabbath  day  "  Shall  exercise  any  secular 
labor,  business  or  employment,  except  such 
only  as  works  of  necessity  and  charity,  he  shall 
be  punished,"  etc.,  a  negative  of  the  exception 
was  held  indispensable.  The  State  v.  Barker,  18 
Vt,  196;  see,  dso, Qm.Y.  MaaneOl,  2  Pick.,  189; 
1  East,  Pleas  of  the  Crown,  167;  JSpien  v.  Far- 
ker,  1  T.  R,,  141 ;  QiU  v.  aenvent,  7  T.  R,  87; 
1  BIsh.  Cr.  Ft.,  sec.  686. 

The  fsflure  of  the  counts  imder  consideration 
to  aver  that  the  purchase  of  the  shares  of  the 
aasodation  was  not  necessary  to  prevent  loss 
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upon  a  debt  previously  contracted  in  good  faith 
is  a  fatal  defect.  These  counts  merely  charge  that 
the  defendant  willfully  misapplied  the  funds  of 
the  association,  and  then  aver  a  use  of  the  funds 
which,  from  ail  that  appears  to  the  contrary, 
was  a  perfectly  lawful  application  of  them. 
The  result  is,  that  no  offense  is  described  in  the 
counts  numbered  from  87  to  66,  inclusive,  and 
that  they  are,  therefore,  insufficient  and  bod.  It 
also  follows  that  counts  numbered  from  57  to 
76,  inclusive.which  are  similar  to  the  series  Just 
mentioned,  except  that  they  contain  no  charge 
of  intent  to  hijure  and  defraud,  are  also  bad. 

What  we  have  said  disposes  of  all  the  ques- 
tions propounded  to  us  which  it  is  necessary 
that  we  should  answer. 

We  answer  the  first,  second,  seventh  and 
ninth  questions  in  the  affirmative,  and  the  fifth 
sixth  and  eighth  questions  in  the  negative. 

J<Yom  tltese  antwer*  it  appears  mat  all  the 
eounUfrcm  tfte  thirty-aeeenth  to  the  OTie  hundred 
and  eighteenth,  indtuite,  are  intvffleient  and 
bad.  We,  therefore,  decline  to  answer  the  third 
and  fourth  questione,  vhich  relate  to  the  tame 
ecunU.  U.  8.  v.  Butzo,  18  WaU. ,  126  [85  U.  8., 
XXI.,  812]. 

True  copy.    Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  V.  S. 

ated-108  U.  8.,  193, 200. 


EDGAR  A.  BALDWIN  et  ai..,  i^  in  Err., 

V. 

FRANCIS  G.  STARKS. 

(See  S.  C,  17  Otto,  "Addirln  v.  Stark,"  UO-tM.) 

Juritdietion  over  etate  dearee—deeition  of  land 
department— question  affet^ng  the  merite— 
preemption  rtght. 

1.  This  court  has  Jurisdiction  to  review  tlie  decree 
of  a  state  court  wnich  denies  to  a  part7  the  ri^ht 
which  he  asserted  under  a  patent  for  land  from  the 
United  States,  and  decrees  tliat  be  held  the  title  in 
trust  for  another  and  should  convey  It  to  him,  and 
that  he  be  enjoined  from  praeeouting  an  action  of 
ejectment  founded  on  such  patent. 

2.  The  land  department  is  a  trilninal  appointed 
by  Congress  to  decide  the  question  whether  a  peraon 
has  fllea  a  prior  preemption  claim,  and  its  decision 
thereon  is  conclusive  everywhere  else  as  regards  all 
questions  of  fact. 

8.  The  right  of  a  party  to  question  the  equltatde 
Jurisdiction  of  a  state  court  to  review  the  action  of 
the  XTnited  States  Land  Department,  belongs  to  the 
merits  of  the  case. 

1.  When  a  ptuty  has  filed  his  declaration  of  inten- 
tion to  claim  the  right  of  preemption  for  one  tract 
of  land,  he  cannot  at  any  future  time  file  a  second 
declaration  for  another  tract, 

1^0. 186.] 
Bubmitted  Mar.  16, 1883.  Decided  Apr.  S,  1883. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Nebraska. 

The  bill  in  this  case  was  filed  in  the  District 
Court  for  the  County  of  Lancaster,  Nebraska, 
by  the  defendant  in  error,  to  recover  a  certain 
tract  of  land. 

The  court  entered  a  decree  dismissing  the  bill. 
The  court  below,  on  appeal,  having  reversed 
this  decree  and  entered  a  decree  in  favor  of  the 
complaioant,  the  defendants  sued  out  this  writ 
of  error. 
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The  facts  of  the  case  appear  in  the  opinion 
of  the  court. 

Metre.  6.  H.  I«iBbert«oii.  E.  K  Brmm 
and  W.  J.  Lamb,  for  plaintiffs  in  error: 

The  matter  is  one  wholly  within  the  dete^ 
mination  of  the  Land  DeiMrtment,  and  its  de- 
terminations are  condoslve. 

Johnson  v.  Towsley,  18  Wall,  86  (80  U.  8., 
XX.,  487),  and  cases  cited;  Boimer\.  Wallaee, 
47  Cal.,  m-,  <iuinbif  t.  Otmlan,  104  U.  S.,  420 
(XXVL,  800); Morrisons.  Stalnalcer,  104  U.  8.. 
218(XXyL,  741);  Oumenev.  Og^,  56  CiL, 
888;  Vance  v.  Burbank,  101  U.  8.,  614  (XXV., 
929),  and  cases  cited;  jfarquet  v.  JKsom,  101 
U.S.,  478 (XXV., 800). 

Messrs.  Samuel  Shellab»iyer  and  iar- 
emlah  VL  Wilaon.  for  defendant  in  error. 

Mr.  Juries  ''W»<'^"  delivered  the  opini<»  of 
the  court: 

This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Nebisska,  and  the  jurisdiction 
of  this  court  is  questioned. 

The  substance  of  the  oririnal  bill  in  the  state 
Courtis,  that,  in  a  contest  for  the  right  to  enter 
a  tract  of  land  between  Starks  and  Van  Pelt, 
before  the  Land  Department,  the  Secretary  of 
the  Interior  erroneously  decided  in  &Tor  of  Van 
Pelt,  to  whom  a  patent  was  issued ;  and  the 
prayer  of  the  bill  is,  that  Baldwin,  who  holds 
under  Van  Pelt,  shall  be  decreed  to  hold  the 
title  in  trust  for  Starks  and  convey  it  to  him, 
and  be  enjoined  from  prosecuting  further  an 
action  of  ejectment  agamst  plaintuE,  which  he 
has  commenced  for  the  land  in  oontrovennr. 
That  the  decree  which  granted  this  relief  ae- 
nied  to  plaintiffs  in  error  the  right  which  they 
asserted  under  the  patent  from  the  United 
States,  and  was  a  decision  against  the  title  so 
asserted,  and  is  therefore  within  section  708  of 
the  Revised  Statutes,  is  too  well  settled  by  nu- 
merous similar  cases  decided  in  this  court  to  ad- 
mit of  further  question.  Johnson  v.  TotetUg, 
13  Wall.,  86  [80  U.  8.,  XX.,^;  Morrimm  y. 
Stalnaker,  104  U.  8.,  218  [XXVI.,  7411;  Mar- 
quel  V.  Frisbie,  101  U.  8.,  476  [XXVL,  8011. 

The  case  was  tried  in  the  state  court  upon  toe 
record  of  the  proceedings  before  the  Land  Of- 
fice, including  the  evidence  on  which  tite  patent 
was  issued  to  Van  Pelt  in  the  contest  between 
him  and  Starks,  with  a  stipulation  involving  a 
few  other  unimportant  matters. 

That  record  shows  that,  upon  all  the  ques- 
tions involved,  the  Department  decided  in  uvor 
of  Starks,  except  one;  which  was,  that  be  was 
disqualified  to  make  the  preemption  claim  be 
was  then  prosecuting,  by  reason  of  having  pre- 
viously exercised  that  right  in  regard  to  otber 
lands. 

Whether  he  had  thus  made  a  filing  of  a  tat- 
mer  declaratory  statement  was  a  question  of 
fact  much  contested  before  the  department,  is 
regard  to  which  Starks  himself  was  avrom,  as 
were  also  several  other  witnesses,  and  the  record 
of  the  alleged  filing  was  also  produced.  On  all 
this  evidence,  the  Commissioner  of  the  Qenoa) 
Land-Offlce  decided  that  he  had  filed  the  piwvi- 
ous  declaration  and  was,  therefore,  distjoalifad 
as  a  preemptor  of  the  land  now  in  ooatxoTaBr 
On  appeal  to  the  Secretary  <rf  the  Inteiior  tus 
decision  was  affirmed,  and  Staito*  claim  was  ■•• 
jected  and  Van  Pelfs  allowed  and  the  patfmi  i^. 
snedtobim. 
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Hie  Supreme  Court  of  Nebraska  holds  that 
die  l^aA  Department  decided  this  question  of 
fact  erroneously,  and  that  Starks  never  filed  or 
nude  the  former  declaratory  statement,  that  he 
wu  »  qualified  preemptor  forthe  land  patented 
to  Van  Fdtt,  and  decrees  a  conveyance  to  him 
by  Baldwin  (rf  the  legal  title  vested  by  the  pa- 
tent   StarktY.  Baldunn,  7  Neb.,  114. 

It  has  been  so  repeatedly  decided  in  this 
ooort,  in  cases  of  this  character,  that  the  Land 
Department  is  a  tribunal  appointed  by  Congress 
to  decide  questions  like  this,  and  when  finally 
dedded  b^  the  officers  of  that  department,  the 
decision  is  conclusive  everywhere  else  as  re- 
gards all  questions  of  fact,  that  it  is  useless  to 
consider  the  point  further.  Where  fraud  or 
impwition  have  been  practiced,  on  the  party  in- 
terested or  on  the  officers  of  the  law,  or  where 
tbese  btter  have  clesrhr  mistaken  the  law  of  the 
case  as  applicable  to  the  facts,  courts  of  equity 
may  give  relief,  but  they  are  not  authorized  to 
iMzunine  into  a  mere  question  of  fact  depend- 
ent on  conflicting  evidence,  and  to  review  the 
vei^t  which  those  officers  attached  to  such  ev- 
idence. Johnton  v.  Tonedey  Impra]/  Oibton  v. 
(Xmteau,  18  Wall.,  102  [80  U.  S.,  XX.,  537]; 
Mimutt  V.  FrUbie  \mprd\;  Shepley  v.  Ccnean, 
MDCS.,  880[XXm.,42f]. 

V>B  case  before  us  is  a  simple  reexamination 
bf  the  Supreme  Court  of  Nebraska,  of  the  evi- 
aeoce  on  which  the  Commissioner  of  the  Land- 
Office  and  the  Secretary  of  the  Interior  decided 
that  Starks  bad  made  a  prior  declaratory  state- 
ment for  the  preemption  of  other  land,  and  a 
leveisal  of  that  decision.     7  Neb.,  114. 

It  is  urged  upon  us  that  a  written  stipulation 
in  the  case  describing  what  evidence  shall  be  in- 
tiodaced,  and  the  n^t  to  file  written  argu- 
fflents,  and  that  neitter  party  shall  be  pr^u- 
diced  by  any  defect  in  the  pleadings,  but  that 
the  case  shall  be  decided  on  its  merits,  is  a 
miver  of  this  point. 

But  Van  Pelt,  the  real  parly  in  interest,  be- 
came a  party  to  the  suit,  m  a  court  below,  six 
mmths  after  this  stipulation  was  made  between 
the  counsel  of  Baldwin  and  of  Starks,  and  is 
Dot  bound  by  it.  It  would  be  strange,  also,  if 
in  »  case  like  this,  the  right  of  the  party  to  ques- 
tion the  equitable  jurisdiction  of  the  court  on 
tbe  facts  foand,  did  not  belong  to  the  merits 
of  the  case. 

Some  attempt  is  made  to  show  that,  under 
the  decision  of  this  court  in  Jokiuon  y.  Towtley, 
die  objection  to  a  double  preemption  does  not 
^i[dy  except  where  the  land  is  subject  to  entry 
Of  purchase.  But  the  court  was  there  speak- 
iqS  «l  the  effect  of  such  former  filing  of  a  dec- 
■■■tkm  of  intention  under  the  Act  of  1841  on 
fte  rights  afterwards  asserted  imder  the  Act  of 
IMS.  It  is  sufficient  to  say  that  both  these 
Acta,  with  all  others  on  that  subject,  were  con- 
ridensd  in  the  Revised  Statutes,  and  section 
SKI,  wUcb  is  a  reproduction  of  the  law  in 
fotte  when  the  rights  of  the  parties  here  ac- 
ened  is  positiye  that,  when  a  party  has  filed 
Ui  dedaration  of  intention  to  claim  the  benefits 
of  aicii  fwovision,  the  right  of  preemption,  for 
ow  tract  of  land,  he  shall  not,  at  any  future 
Ifaw,  Ilk  a  second  dechtration  for  another  tract. 
9m  dsenes  <if  the  Suprmie  Court  of  Nebratka 
itntened  and  the  etue  remanded  to  that  court, 
wtik  direeUoru  to  affirm  the  decree  of  the  Di»- 
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triet  Court  for  tl(e  County  of  Laneatter  dinniat- 
ifw  ths  bill. 
Trueoopy.   Test:  _  „ 

Jamea  H.  UcKouiey,  Cterk,  Sup.  Court,  U.  S. 


EMANUEL  HAHN,  Appt., 

«. 

UNITED  STATES. 

(See  S.C.,  17  Otto,  402-*M.) 
Surveyor  ofeuttome,  right  to  share  of  fine*. 

*  A  person  was  surveror  of  customs  at  the  Port  of 
Troy,  M.  Y.,  a  port  of  <feUvery  and  not  a  port  of  en- 
try, In  the  collection  district  of  the  City  of  New 
York,  from  June  13, 18T2,  to  Blay,  1870.  At  various 
times  during  tlie  period  from  June  18, 1872,  to  June 
2S,  1874,  there  was  a  surveyor  of  customs  at  tiie  Port 
of  New  York,  which  was  a  port  of  entry,  luid  sur- 
veyors of  customs  at  two  other  ports,  which  were 
p<nlB  of  deUvery  and  not  ports  <a  entry,  all  of  said 
ports  being  in  said  coUeotion  district.  In  aooordanoe 
with  the  uniform  practioe  of  the  treasury  depart- 
ment, under  section  1  of  the  Act  of  March  2, 180;,  ch. 
188,  U  Stat,  at  L.,  646,  the  Secretary  of  Ihe  Treaniry 
distributed  to  the  colleotor,  naval  officer  and  sur- 
veyor at  the  Port  of  New  York,  as  such  officers,  and 
noit  as  informers  or  setslng  officers,  one  fourth  part 
of  theprooeeda  of  lines,  penalties  and  forfeltaresin- 
ourred  at  the  Port  of  Now  York  between  June  U; 
1872,  and  June  %  1874,  and  paldno  part  thereof  to 
the  surveyor  at  Troy.  Ho  sued  the  United  States  in 
tbe  Court  of  daims  in  May,  1877,  claiming  to  sliate 
equally  with  the  colleotor  and  the  naval  offloor  at 
the  Port  of  New  Yorlt,  and  aU  tbe  surveyors  in  the 
district,  in  said  one  fourth,  under  the  provlBions  of 
sectlonl  of  said  Act.  As  said  provlsians  had  been 
by  section  8  of  the  Aot  of  June  28, 1874,  oh. 


set,  18  Stat,  at  Ii.,  188,  and  as  Congress  had  notinteiw 
fered  with  such  construction  wmle  the  Act  was  in 
force,  and  as  the  claimant  had  raised  no  Question  In 
rerard  to  such  construction  until  Maren,  1874,  and 
baa  been  informed  by  the  treasury  department.  In 
June,  1874,  that  it  adhered  tosuchoonsfruotion,  and 
had  not  complained  again  untU  March,  1877,  but 
had  permitted  moneys  to  he  distributed  under  such 
view  until  he  sued,  the  Court  of  Claims  held  that,  as 
such  oonstructton  did  notappear  unreasonable,  and 
might  well  have  been  reached  m  the  exercise  of  a 
soimd  Judgment,  all  the  oiroumstanoes  of  the  case 
were  such,  regarding  the  statute  as  ambiguous,  as 
to  Justify  the  application  of  tbe  prtndpte  of  inter- 
pretation, tliat  the  contemporaneous  construction 
of  those  who  had  been  called  upon  to  carry  the  law 
into  effect  was  entitled  to  great  respect,  and  It  re- 
fused to  interfere  with  such  oonstrucUon.  Tins 
oourt,  being  satisfied  with  the  decision  of  the  Court 
of  Claims,  and  with  the  grounds  above  stated  as  as- 
signed by  it  therefor,  affirmed  its  Judgment. 

fNo.  222.] 
Submitted  Mar.  SO,  188S.  Decided  Apr.  9,  188S. 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facts  of  the  case  sufficient- 
appear  in  the  opinion  of  the  court. 
*V.  Halb«rt  E.  Paine,  for  appellant. 
Mr.  S.  F.  PUlllpa,  BoHeitor-wn.,  for  ap- 
pellee. 

Mr.  Justice  Bl«.tebford  delivered  the  opin- 
ion of  the  ooxat: 

This  case  comes  before  this  court  on  an  ap- 
peal by  the  claimant,  Emanuel  Hahn,  from  the 
judgment  of  the  Court  of  Claims  finding  in  fa- 
vor of  the  United  States  and  dismissing  the  pe- 
tition of  the  claimant.  The  following  were  the 
material  facts  found  by  that  court:  "1.  On  the 
18th  of  June,  1872,  the  claimiant  was  appointed 
Surveyor  of  Customs  at  the  Port  of  Tioy, 

*Head  note  by  Mr.  Justice  Blatceutord. 
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N.  Y.,  and  continued  to  act  as  such  officer  un- 
til May  38, 1870.  2.  During  that  perio^  from 
June  18,  1872,  to  June  22, 1874,  AIonzoB.  Corw 
nell  was  Surveyor  of  Cusioms  at  the  Port  of 
New  York  to  March  81, 1878,  and  George  H. 
Sharpe  from  March  81, 1878,  to  June  23,  1874; 
Isaac  X.  Keeler  was  Surveyor  of  Customs  at 
the  Port  of  Albany;  and  from  April  28, 1874, 
Tnak  P.  Norton  was  Surveyor  of  Customs  at 
the  Port  of  Port  Jefferson- all  in  the  collection 
district  of  the  City  of  New  York.  8.  There  was 
collected  and  paid  into  the  Treasury  of  the 
United  States,  from  the  proceeds  of  fines,  pen- 
alties and  forfeitures  incurred  at  the  Port  of 
New  York,  between  June  18,  1872,  and  April 
28, 1874,  the  sum  of  $889,819.40.  and  more,  and 
between  April  28  and  June  22, 1874,  $14,604. 1 1 
and  more,  after  making  the  deductions  required 
by  law;  of  which  sums,  in  the  distribution  nuide 
by  the  Secretary  of  the  Treasury,  one  fourth 
part  was  paid  to  the  collector,  naval  officer  and 
surveyor  at  the  Port  of  New  York,  as  such  offi- 
cers, and  not  as  informers  or  seidng  officers,  and 
none  thereof  was  paid  to  the  clamiant,  which 
distribution  was  made  in  accordance  with  the 
uniform  practice  of  the  Treasury  Department, 
underthelaw  of  March  2, 1867,  ch.  1^,  14  Stat. 
at  L.,  546.  4.  Duringthe same  period  between 
June  18, 1872,  and  June  22, 1874,  there  was  paid 
into  the  Treasury,  from  fines  incurred  at  the 
Port  of  Troy  aforesaid,  on  persons  for  not  sur- 
rendering licenses  of  canal-boats  as  required  by- 
law, the  sum  of  $1,000,  of  which,  in  the  distri- 
bution thereof  by  the  Secretary  of  the  Treas- 
ury, one  fourth  was  paid  to  the  claimant  as  in- 
former or  seizing  officer,  and  no  other  share  was 
allowed  to  him."  On  these  facts,  the  claimant 
contends  that  under  the  provisions  of  section  1 
of  the  Act  of  March  2, 1867,  ch.  188, 14  Stat  at 
L.,  546,  he  was  entitled,  for  the  period  from 
June  18, 1872,  to  April  28, 1874,  to  share  equal- 
ly with  the  collector,  the  naval  officer  and  two 
other  surveyors  in  the  collection  district  of  the 
City  of  New  York  in  the  one  fourth  part  of  the 
said  sum  of  $889,819.40,  and  thus  to  recover  one 
twentieth  put  of  said  sum,  and  for  tiie  period 
from  AprQ  28,  1874,  to  June  22, 1874,  to  share 
equally  with  the  coUector,  the  naval  officer  and 
three  other  surveyors  in  Sfdd  collection  district, 
in  one  fourth  pert  of  said  sum  of  $14,604.11, 
and  thus  to  recover  one  twenty-fourth  part  of 
said  sum. 

The  statute  In  question  was  in  these  words: 
"  That  from  the  proceeds  of  fines,  penalties  and 
forfeitures  incurred  under  the  provisions  of  the 
laws  relating  to  the  customs,  tnere  shall  be  de- 
ducted such  charges  and  expenses  as  are  bylaw 
in  each  case  authorized  to  be  deducted;  and  in 
addition,  in  the  case  of  the  forfeiture  of  import- 
ed merchandise  of  a  greater  value  than  $500  on 
which  duties  have  not  been  paid,  or  in  case  of  a 
release  thereof,  upon  payment  of  its  appraised 
value,  or  of  any  fine  or  composition  in  money, 
there  shall  also  be  deducted  an  amount  equiva- 
lent to  the  duties  in  coin  upon  such  merchan- 
dise (including  the  additional  duties,  if  any), 
which  shall  be  credited  in  the  accounts  of  ue 
collector  as  duties  received,  and  the  residue  of 
the  proceeds  aforesaid  shaill  be  paid  into  the 
Treasury  of  the  United  States,  and  distributed, 
under  the  direction  of  the  Secretary  of  the  Treas- 
ury, in  the  manner  following,  to  wit:  one  half 
to  the  United  States;  one  fourth  to  the  person 
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CoogreaB  had  not  interfered  with  auch  construc- 
tjonoj  the  Secretary  of  tbe  Treasuiy  while  the 
Act  waa  in  force,  and  88  the  claimant  had  raised 
DO  qoMtion  in  regard  to  such  construction  until 
Ibrai,  1874.  and  had  been  informed  by  the 
TieMoiy  Deportment  in  June,  1874,  that  It  ad- 
hered to  such  construction,  and  had  not  com- 
pUhwd  again  until  March,  1877,  but  had  per- 
mitted moneys  to  be  distributed  undor  such 
view,  until  he  brought  this  suit  in  May,  1877 
(bets  which  appear  in  the  findings  of  tl^  ooort 
l)dow),the  construction  adopted  had  become  the 
one  which  must  govern  all  distributions  under 
the  Act    The  court  added  that  such  constmc- 
tioD  did  not  tq>pear  to  it  unreasonable  and  might 
well  have  been  reached  in  the  exercise  of  a  sound 
Judgment,  and  that,  regarding  the  statute  as 
•mbigaona,  all  the  circumstances  of  the  case 
were  sa<^  as  to  Justify  the  application  of  the 
principle  of  interpretation  sanctioned  ^  this 
court  In   U.  S.  v.  Pugh.  99  U.  8.,  265  [XXV., 
asi  that,  "In  the  case  of  a  doubtful  and  am- 
Ugocras  law,  the  contemporaneous  construction 
of  those  who  have  been  called  upon  to  carry  it 
into  eifect  is  entitled  to  great  re^)ect.  Edtcardi 
T.  Darh]i,  12  Wheat,  210,"  and  where  this  court 
refused  to  interfere  with  such  construction  after 
it  had  been  acted  upon  for  a  long  time.    See, 
•ho,  r.  8.  V.  AUxonder,  12  Wall.,  177  [79  U. 
8.,  JtX..  8811;  Peaboda  v.  Stark,  16  Wall.,  240 
Jk  U.  8.,  XXI..  8in;   Bmythe  v.  JPUke.  28 
WaU.,882[90U.  H  , THTrn  ,  49];  JT.  8.  v.  Moore, 
«U.  S.,  7«8[JaiiV.,  689]. 

We  are  taUhled  with  Oie  deeition  of  the  Cowrt 

^Ctaimt,  omvtth  Ihegroundi  above  ttatedat 

atHgned  by  it  therefor,  and  itt  judgment  it  of- 

frmed, 

ItneoopT.    Tert:  _ 

James  H.  UoKenney,  Clerk,  Sup.  Ooort,  XS.  B. 

ated-U8  TT.  8.,  571. 


SAMUEL  T.  WILLIAMS,  Appt., 

e. 
BENJAMIN  L.  JACKSON  bt  ai. 


BENJAMIN  L.  JACKSON  bt  al.,  Appte., 

n. 
JEA2TNIE  K.  STICKNEY,  Admix,  of  Will- 
iam SncxKKT,  Deceased. 

(See  S.  C,  17  Otto,  478-484.) 

IViMf  deei— priority  ef  payment— deeree  againet 
tnutee. 

*L9r»  tmst-deed,  duly  reoorded,  land  was  oon- 
ytrti  to  tbe  tnisteea  In  fee,  and  tbey  were  author- 
iKd  to  minaan  It  to  the  urantor  upon  payment  of 
OM  aeRotialde  promissoi/  note  thereby  leouied. 


j  note  was  paid  or  payable,  and  after  It 

kad  been  negotiated  to  an  Indorsee  In  good  faith  for 
taU  vataA.  a  deed  of  release,  reatttng  that  It  had 
been  paid,  was  made  to  tbe  grantor  by  the  trustees 
sal  uf  tbe  payee  of  the  note,  and  reoorded ;  and 
tka  amitor  executed  and  reoorded  a  like  trust- 
dasCto  suugie  the  paymentof  a  new  note  for  mon- 
ey hat  to  talin  by  another  perK>n,who  had  no  actual 
ontioe  that  the  flnt  note  nad  been  negotiated  and 
wa  onpaid,  and  who  required  and  was  furnished 
with  a  ooDveyanoer'e  atastiact  of  tlUe,  showing 
tta>lh»  three  deeds  were  reoorded  and  the  land  free 
ttvm  tawomtnanoe,  before  he  would  make  the  loan. 
tUU.tta!t  the  legal  title  was  In  the  trustee,  under 

■Bead  notes  by  iA-.  JiMtCee  Goat. 
See  17  Otto. 


the  second  trust-deed,  and  that  the  note  UierebT  se- 
cured was  entitled  to  priortty  of  payment  ont  of  the 
land. 

i.  Upon  a  bill  in  equity  by  the  holder  of  a  debt 
seonred  by  deed  of  tniat,  to  set  aside  arelease  neg- 
ligently executed  by  the  trustee  to  the  grantor,  the 
puUntnt  cannot  have  a  decree  for  the  payment  of 
Ills  debt  by  the  trustee  penonally. 
[Nos.^,^.] 
Arffued  Mar.  t7, 188S.    Decided  Apr.  9,  J88S. 

APPEALS  from  the  Supreme  Court  of  the 
District  of  Columbia. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mettrt.  WiUiam  A.  Vmarr,  PhlUp  Phil, 
lipa  and  W.  HaOett  PhiUipt,  for  Williams,  ap- 
pellant. 

Mettr*.  Job  Banuwd  and  Jamee  8.  Ed- 
tcardt,  for  Jackson,  Brother  &  Co..  appellees 
and  q>peUant8. 

Meitrt.  James  VL  Johnston  and  John  F. 
BantM,  for  Stickney,  appellee. 

Mr.  Jiutiee  Oray  delivered  the  oidnion  of 
the  court: 

This  is  a  bni  in  equity,  ffled  by  Benjamin  L. 
Jackson  and  others,  partners  under  tne  name 
of  Jackson,  Brother  &  Company,  and  heard  on 
the  pleadings  and  proofs,  by  wmch  the  material 
facts  appear  to  be  as  follows: 

On  the  first  of  January,  1875,  Edwin  J. 
Sweet  and  his  wife  purchased  and  took  a  deed 
from  Augustus  Davis,  of  a  house  and  land  in 
Washington,  and  executed  and  acknowledged 
a  tru8t-<feed  thereof,  in  which  they  recited  that 
they  were  indebted  to  Augustus  Davis  in  the 
stun  of  |8,000  for  deferred  payments  of  tlia 
purchase  money,  for  which  they  had  given  him 
their  four  prondssory  notes  of  the  same  date 
and  payable  to  his  oraer,  three  for  the  stmi  of 
$1,888.88  each,  and  payable  in  one,  two  and 
three  years  respectively,  and  one  for  the  sum  of 
$2,600  payable  in  three  years,  and  all  bmring 
interest  at  eight  per  cent,  and  by  which  deed, 
in  order  to  secure  the  payment  of  those  notes 
as  tiiey  matured,  they  conveyed  the  land  to 
Charles  T.  Davis  and  William  Stickney,  and 
the  survivor  of  them,  their  and  his  heirs  and  as- 
signs, in  trust  to,  permit  the  grantors  to  occupy 
the  premises  until  default  in  payment  of  prm- 
cipal  or  interest  of  the  notes;  and  upon  the  full 
payment  of  all  the  notes  and  interest,  and  all 

E roper  costs,  charges  and  commissions,  to  re- 
sase  and  convey  the  premises  to  Mrs.  Sweet, 
her  heirs  and  asmgns;  with  a  power  of  sale  up- 
on default  of  payment,  and  a  provision  that  the 
purchaser  at  the  sale  should  not  be  bound  to 
see  to  the  application  of  the  purchase  money. 
That  deed  of  trust  was  recorded  on  the  l^h  of 
January,  1876. 

The  notes  secured  by  that  deed  were  indorsed 
by  Augustus  Davis  and  Charles  T.  Davis,  had 
on  the  margin  the  printed  word*,  "  Secured  by 
deed  of  trust,"  and  were  soon  after  thdr  date 
transferred  by  the  indorseis  for  full  value  and 
before  maturity  to  the  plaintiffs,  and  have  aince 
been  held  by  them,  except  the  one  due  at  the 
end  of  the  flrat  year,  which  was  paid  by  the  in- 
dorsers.  Charles  T.  Davis  was  a  son  and  a  part- 
ner of  Augustus  Davis,  and  was  a  broker  and 
rral  estate  agent 

On  the  16th  of  September,  1876,  before  any 
of  the  other  notes  fell  due,  and  without  the 
plaintifte'  knowledge,  the  trustees,  Davis  and 
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Stickney,  executed  a  deed  of  release  of  the  land 
to  Mrs.  Sweet,  reciting  that  the  debt  secured  by 
the  trust-deed  had  been  fully  paid  and  dis- 
charged, as  appeared  by  the  signature  of  Au- 
gustus Davis,  who  joined  in  the  execution  of  the 
release. 

At  or  before  the  same  time.  Sweet  and  wife 
employed  Charles  T.  Davis  to  make  some  ar- 
rangement by  which  they  could  take  up  those 
notes  and  give  others  running  for  a  longer  time; 
he  went  to  Samuel  T.  Williams,  and  offered 
him  the  land  unincumbered,  as  security  for  a 
loan  of  $5,000,  payable  in  four  years,  and  bear- 
ing nine  per  cent  interest;  and  Williams  agreed 
to  make  the  loan,  if  satisfied  by  a  conveyancer's 
abstract  of  title  that  U>e  land  was  free  of  all  in- 
cumbrance, but  not  otherwise. 

On  the  27th  of  September,  1876,  s  deed  of 
trust,  containing  provisions  like  those  in  the  first 
deed  of  trust,  was  executed  by  Sweet  and  wife 
to  Robert  K.  Elliott  and  Charles  T.  Davis  to  se- 
cure the  payment  of  a  note  for  $5,000  in  four 
years  to  Williams,  with  interest  at  the  rate  of 
nine  per  cent.  On  the  28th  of  September,  the 
deed  of  release  and  the  second  deed  of  trust  were 
recorded;  Charles  T.  Davis  furnished  Williams 
with  certificates  of  a  conveyancer  that  he  had 
examined  the  title  on  the  14th  of  September  and 
found  it  good,  subject  to  the  first  trust-deed,  and 
again  on  the  28th,  when  the  only  changes  were 
the  release  and  the  second  deea  of  trust;  and 
Williams  thereupon  gave  to  Davis  his  check, 
payable  to  Davis'  order,  for  $6,000,  which  Davis 
applied  to  his  own  use,  and  received  from  him 
the  note  of  Sweet  and  wife  for  the  same  amount 
and  the  trust-deed  to  secure  its  payment.  Nei- 
ther Williams  nor  Sweet  and  wife  then  knew 
that,  at  the  time  of  the  execution  of  the  release, 
Augustus  Davis  was  not  the  holder  of  the  notes 
secured  by  the  first  trust^eed.  On  the  29th  of 
September,  Sweet  and  wife  executed  another 
tnutdeed  to  Charles  T.  Davis  to  secure  the  pay- 
ment of  six  promissory  notes  to  Augustus  C^^ 
for  $580.26  each,  payable  at  intervals  of  six 
months  from  their  date. 

On  the  27th  of  July,  1877,  the  interest  due  on 
the  note  to  Williams  not  having  been  paid,  the 
trustees,  Elliott  and  Davis,  sold  the  land  by  auc- 
tion for  the  sum  of  $6,825  to  Eli  S.  Blackwood, 
who  paid  them  $1,825  in  cash,  which  was  ap- 
plied to  the  payment  of  the  interest  and  of  other 
charges,  and  gave  them  his  note  for  $5,000,  se- 
curea  by  a  trust-deed  of  the  land. 

The  bill,  which  was  against  Williams,  Sweet 
and  wife,  Augustus  Davis  and  Blackwood  in 
Uieir  own  right,  against  Charles  T.  Davis  and 
Stickney  in  their  own  right  and  as  trustees,  and 
a^nst  Elliott  as  trustee  only,  prayed  that  the 
release  by  Stickney  and  Cliarles  T.  Davis,  as 
well  as  all  the  subsequent  conveyances,  might 
be  declared  void  as  against  the  first  trust-deed, 
and  the  trust  created  by  that  deed  be  declared 
to  have  priority  over  all  subsequent  incum- 
brances; that  Charles  T.  Davis  be  removed  from 
his  trust  and  a  new  trustee  be  appointed  in  his 
stead;  that  the  land  be  sold  and  the  proceeds  ap- 
plied, under  order  of  the  court,  to  the  payment 
of  the  notes  held  by  the  plaintiffs  and  of  any 
other  lawful  claims;  and  for  an  injunction,  a  dis- 
covery, an  account  and  further  relief. 

The  Judge,  before  whom  the  case  was  first 
heard,  made  a  decree,  declining  to  set  aside  the 
release  or  to  declare  Uiat  the  flnt  deed  of  trust 
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of  tbe  record  and  ignonmt  of  the  real  state  of 

If  the  pininttffa  wished  to  affect  subsequent 
porchMMS  with  notice  of  their  rights,  they 
ihonid  have  obtained  a  new  conveyance  or  agree- 
mwt,  duly  acknowledged  and  recorded,  in  the 
fonn  eith^  of  a  deed  from  the  original  grantors, 
or  of  a  ^daratirai  of  trust  from  the  trustees, 
or  of  an  assignment  from  Augustus  Davis  of 
bit  equitaUe  interest  in  the  land  as  securitv  for 
the  payment  of  the  notes.  The  record  not  show- 
ing that  any  person  other  than  Augustus  Davis 
hu  any  interest  in  the  notes,  or  in  the  land  as 
Ncmity  for  their  payment,  an  innocent  subse- 
qneat  porchaoer  or  mcumbrancer  had  the  right 
to  atgome  that  the  trustees,  in  executing  the  re- 
\a»,  had  acted  in  accordance  with  their  duty. 
WiUJams  is  admitted  to  have  had  no  actiial 
taiowledge  that  the  notes  secured  by  the  first 
tnutdeed  were  held  bv  the  plainttSs,  or  that 
tbey  were  unpaid.  The  knowledge  of  those  facts 
ly  Charles  T.  Davis,  through  whom  Williams 
made  the  loan,  does  not  bind  him,  because  upon 
tbe  evidence  CSharles  T.  Davis  appears  not  to 
Jure  been  his  agent,  but  the  agent  of  Sweet  and 
wife. 

Williams  took  every  reasonable  precaution 
tbat  oonld  have  been  expected  of  a  prudent  man, 
before  advancing  his  money  to  Charles  T.  Davis 
for  Sweet  and  wife.  He  declined  to  lend  his 
auaey,  until  after  he  had  been  furnished  with 
a  conveyancer's  abstract  of  title,  showing  that 
the  deed  of  release  from  the  trustees  imder  the 
tot  deed  <d  trost  and  from  tbe  original  holder 
of  the  notes  secured  thereby,  as  well  as  the 
•eoond  deed  of  trust  to  seciue  the  repayment 
of  tbe  mcney  lent  by  Williams,  had  been  re- 
cwded,  and  that  the  land  was  not  subject  to 
any  incumbrance  prior  to  tbe  second  deed  of 
trust 

It  was  suggested  in  argument  that  as  the  first 
deed  of  trust  showed  wat  the  notes  secured 
tlwfeby  were  negotiable  and  were  not  yet  pay- 
*Ue,  and  that  the  land  was  not  intended  to  be 
(daased  from  this  trust  until  all  the  notes  were 
paid,  Williams  was  ne^gent  in  not  making 
further  inouiry  into  the  fact  whether  they  were 
still  unpaid.  But  of  whom  should  he  have  made 
tDqairy  7  The  trustees  under  the  first  deed  and 
the  original  holder  of  the  notes  secured  thereby 
having  expressly  asserted  under  their  own  hands 
and  seals  that  the  notes  had  been  paid.and  Sweet 
aad  wife  having  apparently  concurred  in  the 
Motion  by  accepting  the  deed  of  release  and 
putting  it  on  record,  he  certainly  was  not  bound 
to  inquire  of  any  of  them  as  to  the  truth  of  that 
ttct;  and  there  was  no  other  person  to  whom  he 
eoold  apply  tor  information,  for  he  did  not 
know  that  the  notee  had  ever  been  negotiated, 
and  be  had  no  reason  to  suppose  that  Uiey  had 
aot  been  canceled  and  destroyed. 

To  diar^  Williams  with  constructive  notice 
of  the  fact  that  the  notes  had  not  been  paid,  in 
the  absence  of  any  proof  of  knowledge,  fraud, 
nr^raaa  or  willful  negligence,  on  his  part,  would 
be  iBcoosistent  with  the  purpose  of  ue  registry 
lawa,  with  the  settled  principles  of  equity,  and 
vith  the  convenient  transaction  of  business. 
Bine  r.  JDwU,  2  Atk.,  276;  Jone$  t.  Smith,  1 
Han.48:&C.,lPhilI,244;./^AMut;v.  Barty, 
IiMtK.6  £q.,128,  and  L.  R.,  7  H.  L.,135;  WiU 
mtr.  WaU.  «  WalL,  88  [78 U.  8.,  XVIU.,  727]; 
JRwaMia  ▼.  Ihwtu,  180  Mass.,  62. 
See  17  One. 


The  equity  of  Williams  being  at  least  equal 
with  that  of  the  plaintiffs,  the  l^al  title  helafor 
Williams  must  prevail,  and  be  is  entitled  to  pri- 
ority. The  decree  appealed  from  is,  in  this  re- 
spect, erroneous  and  must  be  reversed. 

But  that  decree,so  far  as  it  refuses  relief  against 
Stickney  personally,  is  right.  The  main  pur- 
pose of  the  bUl  is  to  set  aside  the  deed  of  release 
and  to  satisfy  the  plaintiffs'  debt  out  of  the  land. 
The  attempt  to  charge  Stickney  with  the  amount 
of  that  debt,  by  reason  of  his  negligence  in  exe- 
cuting the  release,  is  wholly  inconsistent  with 
this.  The  one  treats  the  release  as  void;  ^e 
other  assumes  that  it  is  valid.  In  the  one  view, 
Stickney  is  made  a  party  in  Iiis  capacity  of 
trustee  only;  in  the  other,  it  is  sought  to  charge 
him  personally.  The  joinder  of  claims  so  dis- 
tinct in  character  and  in  relief  is  unprecedented 
and  inconvenient.  ShidcU  v.  Barrow,  17  How., 
180,  144  [68  U.  8.,  XV.,  158,  1621;  Walker  v. 
Pmnen,  104  U.  8.,  245  [XXVI.,  7291. 

Tltere*uUi$  that  the  aeeree  appealed  fivmmvri 
be  reverted  and  the  eaee  remanded,  with  direetioni 
to  enter  a  decree  in  conformity  with  tliit  opinion, 
and  mthmit  prtjudiee  to  an  action  at  law  or  tuit 
in  equity  againtt  Stickney. 

J/eeree  retierted. 

Mr.  Justice  H»rlan  did  not  sit  in  this  case, 
and  took  no  part  in  the  decision. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  TT.  S. 

Cited-10»U.S.,tl2. 


JOHN  L.  MERRIAM,  Appt. 

V. 

UNITED  STATES. 

(Bee  B.  C,  17  Otto,  4gl-4U.) 

Oorutruetion  of  government  contract — ruleofcon- 
ttruction. 

1.  A  contract  with  tbe  United  States  to  supply 
a(n,000  pounds  more  or  lees,  of  oats,  orsuob  otber 
quantity,  more  or  leas,  as  micht  be  required  from 
Ume  to  time  for  the  wants  <n  a  apecsined  military 
station,  between  certain  speoifled  dates.  In  such 
quantities  and  at  suob  times  as  the  reoelvlnir  offi- 
cer mlgbt  require,  made  with  the  knowledge  of  a 
similar  existing  contract  with  anstherpenon,  Unds 
the  contractor  to  deliver,  and  the  United  States  to 
receive,  600,000  pounds  or  oats  and  no  more,  unless 
required  to  deUver  more  by  the  quartermaster. 

Z.  In  the  construction  of  contracts  the  courts  may 
look,  not  only  to  the  language  employed,  but  to 
the  subject-matter  and  tbe  surrounding  idroum- 
stancee,  and  may  avail  themselves  of  the  same 
light  which  the  parties  poeeeeeed  when  the  contract 
was  made. 

[No.  210.] 
Argued  Mar.  rt.  tS,  1883.  Decided  Apr.  9, 1883. 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facts  fully  appear  in  the 

Statement  of  the  case  by  Mr.  JutUeeWoodmi 
The  appellant  brought  suit  in  the  Court  of 
Claims  against  the  United  States,  to  recover 
daouiges  for  the  breach  by  the  United  States  of 
a  contract  by  which  the  appellant  agreed  to  sell 
and  deliver,  and  the  United  States  to  receive 
and  pay  for  a  quantity  of  oats.    The  Court  of 

Digitized  by  CjOOQlC 


437-444 


SCFREME  COUKT  OF  THK   UM 


CliiiiDa,  after  hearing  the  case,  diamiMed  the 
claimanf  B  petition,  and  from  its  judgment  thia 
wmmI  vaa  taken  by  him. 

The  Court  of  Claims  found  the  following 
facts:  the  Chief  Quartennaster  of  the  Military 
DepMtment  of  Dakota  published  an  advertise- 
ment, the  parts  of  which,  and  of  the  circular 
therein  referred  to  material  to  this  case,  were  aa 
fonows: 

"  Chief  Quartermaster'B  Office, 

St  Paul,  Minn.  March  Ist,  18T7. 

Sealed  proposals  in  triplicate,  subject  to  the 
usual  conditions,  will  be  recdved  at  this  office 

*  *  *  untU  12  o'clock  noon,  on  the  2eth 
day  of  April,  at  which  time  they  will  be  opened 
in  the  presence  of  bidders  *  *  *  for  for- 
.  niahing  and  delivering  of  wood,  coal,  grain,  hay 
and  straw,  required  during  the  fiscal  year  com- 
mencing Jnlr  1,  1877,  and  ending  June  80, 
1878,  at  the  following  posts  and  stations,  «u..- 
(Here  follows  a  list  of  tne  posts  and  stations  for 
whidi  the  Borolies  were  required). 

Separate  bids  should  be  made  for  each  post 
and  for  each  class  of  supplies.  •  •  •  The 
Ooyenunent  reserves  the  ngbt  to  reject  env  and 
all  bids.  In  bidding  for  gram,  bidders  will  state 
the  rate  per  one  hundrM  potmds  and  not  per 
budieL 

Blank  proposals  and  printed  circulars  stating 
the  kind  and  estimated  qiiantities  required  at 
each  post,  and  giving  full  instructions  as  to  the 
manner  of  bidcung,  conditions  to  be  observed 
by  bidders  and  terms  of  contract  and  payment 
will  be  furnished  on  application,"  etc. 

The  circular  referred  to  contained  these 
clauses: 

"  The  following  are  the  estimated  quantities 
of  supplies  that  will  be  required  at  ^ch  post, 
but  the  Qovemment  reserves  the  right  to  in- 
crease or  diminish  the  same  at  any  time  dur- 
ing the  continuance  of  the  contract,  and  to 
require  delivertos  to  be  made  at  such  times 
and  in  such  quantities  as  the  public  service 
may  demand:  Fort  Abraham  Lincoln,  D.  T., 
2,404,000  pounds  oats;  FortBuford,  D.  T., 
266,000  pounds  oats;  Cheyenne  Agency,  D.  T., 
131,000  pounds  oats;  Camp  Hancock,  D.  T., 
6,400 pounds  oats;  Lower  Brule  Agency,  D.T., 
84.800  pounds  oaU;  Fort  Randall,  D.T.,288,000 
pounds  oats;  Fort  Rice,  D.  T.,  1,000,000  pounds 
oats;  Standing_Rock  Agency,  D.  T.,  266,000 
pounds  oats;  Fort  Stevenson,  D.  T.,  06,000 
pounds  oats;  Fort  Sully,  D.  T.,  60,000  pounds 
oats. 

Proposals  are  invited  for  the  f umisUng  and 
deliverinff" of  '"grain  for  Forts  Abraham  Lin- 
coln, Buford,  Kmdall,  Rice,  etc.,  etc.,  either 
at  Sioux  City,  Yankton,  Bismarck  or  Fort  Abra- 
ham Lincoln." 

In  accordance  with  the  advertisement  one 
Hall  proposed  to  furnish  4,000,000  pounds  of 
oats,  to  be  delivered  at  Bismarck,  for  |2.26  per 
hundred  pounds,  and  the  appellant  proposed 
to  furnish,  at  the  same  place,  1,600,000  pounds 
of  oats  at  $2.28A  per  hundred  pounds,  a  like 
quantity  at  |2.28i,  another  like  quantity  at 
$2.81  and  another  uke  quanti^  at  fS.87,  mak- 
ing the  entire  quantity  which  he  bid  to  furnish 
aiKl deliver  6,400,000. 

On  May  18, 1877,  an  award  was  made  to  the 
^pellant  for  furnishing  and  delivering  at  Bis- 
marck 1,000,000  pounds  of  oats  at  $2.28^  per 
one  hundred  pounds.  On  June  27  an  award 
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Subeequently  lie  ofEered  to  deliver  nine  car- 
ktds  of  oat8,°bat  dtey  were  refused. 

Neither  the  recdving  officer  nor  any  other  of- 
floer  d  the  defendants  required  the  appellant 
to  mpply  for  tike  wants  of  said  station  any  oth- 
er quantity  of  oats  than  that  specifically  men- 
tioned in  the  contract  sued  on:  and  the  appel- 
lut  did  not  ask  to  be  informed  whether  or  not 
any  otiier  quanti^  would  be  required,  and  al- 
though he  repeatedly  offered  tne  several  car- 
losda  of  oats  ^x>ve  mentioned  to  the  acting  as- 
sistant quartermaster,  and  requested  him  to 
take  them  in  order  to  clear  up  all  he  had  at  Bis- 
marck, and  get  the  railroad  company's  cars  un- 
loaded, he  never  demanded  it  as  a  nght  under 
liii  contract. 

The  appellant  had  the  means  to  deliver  oats 
Tithin  the  time  mentioned  in  his  contract  to  the 
fnB  extent  of  the  quantity  ddivered  under 
Hall's  contract  by  other  i>arties,  in  addition  to 
that  which  was  received  from  hiin,  had  he  been 
legulred  and  permitted  so  to  do,  and  was  ready 
and  willing  to  make  such  delivery,  although  he 
gave  the  defendant's  oflScers  no  notice  to  that 
effect,  and  made  no  other  offers  than  that  above 
set  forth. 

The  appellant  suffered  some  loss  by  reason  of 
the  non-receipt  by  the  defendants  of  the  several 
car-lwds  of  oats  above  mentioned,  and  by  be- 
ing oUiged  to  sell  the  same  to  other  parties; 
aaa  some  loes  of  profits  which  he  would  have 
made  if  he  had  delivered  at  the  contract  price 
oats  to  the  extent  of  the  quantity  received  by 
the  defendants  under  said  Hall's  contracts,  in 
addition  to  the  quantity  which  he  did  deliver, 
and  for  which  he  was  paid. 

Xemr*.  John  B.  Sauibom  and  George  A. 
Xiag,  for  appellant. 

Mt.  S.  F.  Philllpa.  SolieiUn--Gen.,  for  ap- 
pellee. 

ifr.  Jiufiee  Woods  delivered  the  opinion  of 
theoonrt: 

The  contention  of  the  appellant  is,  that  uur 
der  that  clause  of  the  contract  sued  on  which 
provided  as  follows:  "SaidMerriam  shall  sup- 
ply 800,000  pounds,  more  or  less,  of  oats  «  •  * 
or  aoch  other  quanti^,  more  or  less,  as  may  be 
required  from  time  to  time  for  the  wants  of  such 
atatian  between  the  first  day  of  July,  1877,  and 
the  tUi]^-fir8t  day  of  December,  1877,  in  such 
qoaatities  and  at  such  times  as  the  receiving 
oflloer  may  require,"  he  was  bound  to  deliver, 
sod  the  United  States  to  receive,  in  addition  to 
the  1,000,000  for  which  his  bid  was  accepted, 
aQ  the  oats  needed  for  the  wants  of  the  station 
between  the  dates  mentioned.  And  as  it  ap- 
peaia  from  the  finding  of  the  Coiui;  of  Claims 
that  a  large  quantity  of  oats,  over  and  above 
that  received  from  the  appellant,  was  received 
atffitmarck  between  the  dates  mentioned,  un- 
der the  ooDtract  made  with  Hall,  and  that  ap- 
peOaofs  offer  to  furnish  a  quantiW'  of  oats  in 
addition  to  tbe  amount  specifically  mentioned 
in  hia  coob'act  was  declined,  that  a  breach  of 
Ids  ooDtnct  is  shown,  for  which  he  is  entitled 
to  damwea.  It  is  contended  on  behalf  of  the 
Tnitad  States  that,  under  the  contract  sued  on, 
tbe  appellant  was  bound  to  deliver,  and  the 
rnhed  States  to  receive,  1,600,000  pounds  of 
naia,  and  no  more,  unless  required  to  do  so  by 
the  qoaitermaster.  The  only  question  pre- 
flee  n  Otto.  U.  S.,  Book  27. 


sented  by  the  record  is  which  of  these  two  con- 
structions of  the  contract  is  the  true  one. 

It  is  a  fundamental  rule  that  in  the  construc- 
tion of  contracts  the  courts  may  look,  not  only 
to  the  language  employed,  but  to  the  subject- 
matter  andthe  surroimding;  circumstances,  and 
may  avail  themselves  of  the  same  light  which 
the  parties  possessed  when  the  contract  was 
made.  Ifashy.  Tmnus,  6  Wall,  689  (72  U.  8., 
XVin.,  527];  Jtotrato  v.  SiUbee,  21  How.,  161 
[62  U.  8.,  XVI.,  91];  Shore  v.  Wil»on,9  CI.  & 
F.,  666;  MeDondia  v.  Ltmgbottom,  1  El.  &  El., 
977;  MunfordT.  OetAing,  20  L.  J.,  C.  P.,  110; 
Carr  v.  Mantefore,  6  B.  &  8.,  408;  Braidey  v. 
U.  8.,  96  U.  8.,  168  [XXIV.,  622]. 

Thus,  In  the  case  of  Doe  v.  Burt,  1 T.  R,  708, 
where  a  lease  had  been  made  by  the  plaintiff  to 
the  defendant  of  part  of  a  messuage,  together 
with  a  piece  of  groimd  thereunto  adjoming, 
which  piece  of  ground  was  \i8ed  as  a  yard,  and 
beneath  the  yara  was  a  cellar,  occupied  by  a 
third  party  under  a  lease  previously  granted  to 
him  by  the  plaintiff,  and  the  occupant  of  the 
cellar  continued  to  reside  in  it  and  to  pay  rent 
to  the  plaintiff  for  three  or  four  years  after  the 
latter  had  demised  the  yard  to  tne  defendant, 
but  his  lease  having  eroired,  and  be  having 

Suitted  the  cellar,  tne  defendant  took  posses- 
on  of  it,  contending  that  the  cellar  had  passed 
to  him  by  the  demise  of  the  yard,  the  court  held 
that  parol  evidence  of  the  surrounding  circum- 
stances was  admissible  to  show  that  it  did  not 
pass. 

Availing  ourselves  of  the  light  thrown  on  the 
contract  in  this  case  by  the  circumstances  un- 
der which  it  was  made,  we  are  of  opinion  that 
the  construction  claimed  for  it  by  tto  appellant 
cannot  be  sustained. 

The  specific  qnantitv  of  oats  to  be  deUvered 
at  Bismarck,  for  which  the  circular  for  the  in- 
formation of  bidders  invited  proposals,  was 
4,464,700  pounds.  The  appellant  made  bids 
for  6,400,000  pounds;  1,600,000  pounds  of 
which  were  at  the  price  of  $2.28^  per  hun- 
dred pounds,  1,600,000  at  $2.28^  per  hundred 
pounds,  and  the  residue  at  stQI  lu^er  prices. 
His  bid  for  1,600,000  pounds  at  12.29^  per 
hundred  pounds  was  the  only  bid  made  by  him 
which  was  accepted.  The  bid  of  Hall  was  at 
the  same  time  accepted  for  2,620,000  pounds  at 
$2.25  per  hundred  pounds,  and  contracts  were 
made  with  him  for  the  delivery  of  that  amount. 
It  thus  appears  that  the  lowest  bids  were  ac- 
cepted and  contracts  made  in  accordance  there- 
with. The  contracts  made  with  both  the  appel- 
lant and  Hall  were  identical  in  form.  The  bids 
accepted  fell  a  littie  short  of  the  entire  quan- 
tity tor  which  bids  were  asked.  The  appellant 
now  insists  that,  by  reason  of  the  clause  in  his 
second  contract,  by  which,  in  addition  to  the 
specific  quantity  of  oats  therein  mentioned,  he 
agreed  to  supply  such  other  quantity,  more  or 
less,  as  might  be  requiied  for  the  wants  of  said 
station,  and  which  also  was  found  in  the  second 
contract  made  with  Hall,  the  United  States  were 
bound  to  receive  from  him  oats  for  which  his 
bid  was  not  accepted,  and  for  the  deUreiy  of 
which  the  bid  of  Hall,  lower  than  his  own,  was 
accepted.  It  is  perf ectiy  clear,  from  these  cir- 
cumstances, that  the  officers  of  the  Unhed  States 
who  had  this  matter  in  charge  did  not  under- 
stand the  contract  with  appellant  as  he  now 
84  &8« 
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claims  to  construe  it.  In  other  words,  they  did  fore, 
not  intend  to  contract  with  two  different  per-  on  lii 
sons  for  twice  the  quantitr  of  oats  needed  for  the  ii 
the  wants  of  the  station.  Kor  did  they  intend,  when 
after  maldng  awards  to  two  different  bidders  Th( 
for  specific  quantities  of  oats,  to  disregard  the  tract  < 
awards  and  enter  into  contracts  by  which  the  vision 
hi^er  bidder  should  supply  all  the  oats.  theste 

We  think,  the  facta  found  by  the  Court  of  ally  n 
Claims  show  also  that  the  construction  now  liveret 
claimed  by  the  appellant  could  not  have  been  the  re 
his  understanding  of  the  contract  when  it  was  constr 
mode.  The  advertisement  calling  for  bids  an-  to  call 
nounced  that  they  would  be  opened  in  the-pre»-  judgn 
ence  of  bidders.  The  appellant  bid  to  furnish  the  w 
6,400,000  pounds  of  oats.  His  bid  was  accepted  none, 
for  only  1,600,000  pounds  out  of  the  4,464,700  the  Ui 
pounds  for  which  bids  were  specifically  invited.  We 
On  the  same  day  on  which  the  contract  sued  fra«  ri. 
on  was  executed,  the  same  quartermaster  eze-  lant. 
cuted  two  contracts  with  Hall  for  the  oats,  the  True 
furnishing  of  which  had  been  awarded  to  him.  ' 

It  is  not  specifically  found  by  the  Court  of 
Claims  that  the  appellant  knew  that  the  bids  of 
Hall  for  nearly  all  the  oats  needed  at  the  sta- 
tion, not  awarded  the  appellant,  had  been  ac- 
cepted, nor  that  he  knew  that  contracts  had 
been  made  with  Hall  for  the  delivery  of  the 
oats  in  accordance  with  the  awards  made  to 
him.  But  he  knew  that  his  own  bid  was  ac- 
cepted for  less  than  half  of  the  quantity  for 
which  bids  were  invited.  He  must  have  known, 
therefore,  that  he  had  a  successful  competitor 
in  the  biddings,  and  he  must  have  known  that 
a  contract  had  been  made  with  bis  successful 
competitor  for  the  delivery  of  the  oats  for  which 
the  bid  of  the  latter  was  accepted;  for  the 
printed  circular  informed  him  that  the  bidder 
whose  proposal  was  accepted  would  be  required 
to  enter  into  a  contract  to  perform  his  bid,  and 
he  himself  had  been  required  to  execute  a  con- 
tract to  deliver  the  oats  which  it  was  awarded 
to  him  to  furnish. 

These  facts  being  known  to  appellant,  he  could 
not  have  understood  the  contract  sued  on,  which 
was  made  on  the  same  day  as  the  contract  with 
Hall,  as  he  now  contends  it  should  be  inter- 
preted. If,  therefore,  the  circumstances  sur- 
rounding the  making  of  the  contract  were  audi 
that  neiuier  party  to  it  could  have  construed  it 
as  the  appellant  now  claims  it  should  have  been 
construed,  we  must  reject  that  construction  and 
seek  one  fairly  justified  by  the  language  of  the 
contract,  more  consistent  with  the  drcumstances 
of  the  case.  Under  the  light  of  these  circum- 
stances, it  is  clear  that  the  contract  bound  the 
appellant  to  deliver,  in  addition  to  the  specific 
quantity  named,  such  other  quantity,  more  or 
less,  of  oats,  as  might  be  needed  from  time  to 
time  for  the  wants  of  the  station,  and  as  he 
might  be  required  to  deliver. 

That  such  was  the  appellant's  understanding 
of  the  contract  is  evident  from  the  further  fact 
found  by  the  Court  of  Claims,  that  the  appel- 
lant never  asked  to  be  informed  whether  or  not 
any  other  oats  above  the  quantity  ipedflcallv 
mentioned  in  his  contract  would  be  required; 
and  when  he  offered  the  nine  car-loads  of  oats 
to  the  receiving  officer  he  requested  him  to  take 
them  in  order  to  clear  up  all  he  had  at  Bismarck 
and  get  Qie  railroad  company's  cars  unloaded, 
but  never  claimed  that  he  had  the  right  to  de- 
liver the  oats  under  his  contract.    It  is,  there- 1 
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!  uMth  tequlnd  by  the  laws  ol  the  United 
States,  ao  as  to  make  the  atliant  guilty  of  per- 
jorj,  it  he  swear  falsely.  It  must  be  accepted 
«t  fundamental  proposition  in  this  case,  that 

I       the  competency  of  the  officer  must  result  from 

i       the  gnat  at  authority  under  the  federal  laws. 

I  Jhirv.  Slate.  8  Blackf..  164;  Staie  v.  Say- 
vori,  1  Nott  &  M. ,  646;  Jaekton  t.  Humphrey, 
1  Johns.,  498;  U.  8.  v.  BaOey,  9  Pet.,  288;  J. 
JfoLean's  Op. ;  People  v.  Trcmt,  4  Parker,  C. 
&,21S. 

Mr.  JveUee  Harlan  delivered  the  opinion  of 
I       Uie  court: 

This  case  comes  before  ns  on  a  certificate  of 
dMshn  as  to  certain  questions  of  law  arising  in 
scrimioal  proaecution  against  Edward  P.  Cur- 
tis, baaed  upon  sections  6211  and  5892  of  the 
I      Sensed  Statutes  of  the  United  States. 
!         The  first  of  those  sections  provides  that  every 
Dt&nal  banking  association  "Shall  make  to  the 
OiMnptroUer  of  the  Currency  not  less  than  five 
raorts  during  each  year,  according  to  the  form 
wfiich  may  oe  prescribed  by  him,  verified  by 
the  oath  or  affirmation  of  the  president  or  cash- 
I      ier  of  such  aaaodation,  and  attested  by  the  sig- 
■utuie  of  at  least  three  of  the  directors.    Each 
'     nch  report  shall  exhibit  in  detail,  and  under 
j      tp|>ro{niate  heads,  the  resources  and  liabilities 
j      <H  the  association  at  the  close  of  business  on  any 
put  day  by  him  specified;  and  shall  be  trans- 
I     adtled  to  the  comptroUer  within  five  days  after 
I     the  receipt  of  a  request  or  requisition  therefor 
bm  him,  and  in  the  same  form  in  which  it  is 
I     inade  to  the  comptroller  shall  be  published  in  a 
lewniaper  where  audi  association  is  estab- 
BAed,"etc. 
Settion  6892  provides  that  "Every  person 
!     who,  having  taken  an  oath  before  a  competent 
tribonal,  officer  or  person,  in  any  case  in  which  a 
law  of  the  United  States  authorizes  an  oath  to 
beadminlstered,  that  he  will  testify,  declare,  de- 
pose, or  certify  truly,  or  that  any  written  testi- 
Biony,  declanmon,  deposition,  or  certificate  by 
Um  subscribed  is  true,  willfully  and  contrary 
to  nch  oath  states  or  subscribes  anv  material 
natter  which  he  does  not  believe  to  be  true,  is 
Sidlty  of  perjury,  and  shall  be  punished  by  a 
iseof  not  more  than  two  thousand  dollars,  and 
by  impiisoiunent,  at  hard  labor,  not  more  than 
tin  yeara;  and  shall,  moreover,  thereafter  be 
boratUe  of  giving  testimony  in  any  court  of 
the  United  States  until  such  time  as  the  judg- 
Bunt  against  him  is  reversed." 
TWviDf ully  false  declaratioDS  or  statements 


which  the  defendant  is  charged  to  have  made 
are  contained  in  several  written,reports  trans- 
mitted to  the  Comptroller  of  Currency  by  the 
National  Bank  of  the  State  of  Missouri,  in  St. 
Louis,  in  pursuance  of  section  6211,  and  to  the 
truth  of  which  declarationg  or  statements  Cur- 
tis, as  cashier  of  that  bank,  made  oath  before  a 
notary  public  within  and  for  the  county  of  St. 
Louis  in  that  State.  These  declarations  or  state- 
ments relate  to  the  condition  of  the  bank  as  to 
loans,  discounts,  checks,  cash  items,  overdrafts, 
individnal  deposits  subject  to  checks,  suntlus 
fund,  currency  on  deposit,  and  money  due  Rom 
that  association  to  other  national  banks.  The 
indictment  contains  five  tounts,  which,  as  re- 
spects any  matter  now  to  be  determined,  do  not 
substantiaUy  di0er,except  as  to  the  several  dates 
when  the  alleged  oatha  were  taken.  Those  dates 
were  July  18  and  Oct  10, 1876,  and  Jan.  16, 
Jan.  26  and  ^A  6, 1877. 

The  controlling  question  ts  as  to  the  anthor- 
ity  of  the  notary  to  administer  the  oaths,  upon 
the  falsity  of  which  the  indictment  is  latd. 

It  is  fundamental  in  the  law  of  criminal  pro- 
cedure that  an  oath  before  one  who  has  no  legal 
authority  to  administer  oaths  of  a  public  nature, 
or  before  one  who,  althouj^  authorized  to  ad- 
minister some  kind  of  oaths,  but  not  the  one 
which  is  brou^tin  question,  cannot  amoimtto 
perjury  at  common  law,  or  subject  the  party 
takinc  it  to  prosecution  for  the  statutory  offense 
of  willfully  false  swearing.  1  Hawk.  P.  C,  b. 
1,  ch.  27,  sec.  4,  p.  480,  8th  ed.  by  Curwood; 
Roscoe,  Cr.  Ev.  7th  Am.  ed.,  p.  817;  2  Whart. 
Crim.  Law,  sec.  2211;  2  Arch.  Crim.  Pr.  &Pl, 
8th  ed.,  p.  1722.  If,  therefore,  Curtis,  at  the 
time  the  several  oaths  alleged  to  be  false  were 
taken,  was  not  authorized  by  the  laws  of  the 
United  States  to  take  them  before  a  notary  pub- 
lic, he  cannot  be  proceeded  against  under  sec- 
tion 5892.  The  statute,  in  conformity  with  an  es- 
tablished rule  of  criminal  law.expressly  declares 
that  the  oath  must  be  taken  before  some  "com- 
petent tribunal,  officer,  or  person."  This  does 
not  necessarily  mean  that  the  tribunal  by  which 
the  oath  is  administered  shall  have  been  created 
by  the  government  which  required  it  to  be  tak- 
en, nor  that  the  ofilcer  who  administers  it  shall 
be  an  officer  of  that  government.  But  the  stat- 
ute does  mean  that  the  oath  must  be  permitted 
or  required,  by  at  least  the  laws  of  the  United 
States,  and  be  administered  by  some  tribunal, 
officer,  or  person  authorized  by  such  laws  to  ad- 
minister oaths  in  respect  of  the  particular  mat- 
ters to  which  it  relates.  So  that  the  underlying 


IS  Vp.  Ckui.  C  P.,a07;  Wood's  Case,  4  C.  H. 


Hot  where  tbe  oiBoer  was  not  duly  qualUed  or  not 
Mjranwtnted.  2  Oilt.  Cr.  L.,m;  1  Hawk.  P.  C. 
Ok,  l^aCL  4 ;  State  V.  Hoywaid,  1  Nott  *  McC,  5i8 ; 
fcx  T.Verelat,  3  Camp.,  iSi ;  Huir  r.  State,  8  Blaokf ., 

Ibere  oaa  lie  no  conviction  where  the  oath  was 

■otreqidredbylaw.  U.S.v.Balx!ook.4HcI«an,U3. 

U  fliB  eonirt  Is  iUegally  constitutea  there  can  be 

Mpet^njr  before  It.  People  v.  Tracy,  9  Wend.,  866. 

iacMfa  administered  upon  a  book  other  than  the 

■UMhepMrtleaadinlnMierfaurltand  taking  it  aup- 

l^*«ikiot»tlieBiltle,l8vaUd.  People  v.  Cook,  8 

M;  S.  d.  14  BaTi>~  887. 

oaanot  be  predicated  of  an  affidavit  sworn 

..  •  notary  pablio  profeodng  to  act  in  the 

Hew  Toik,  but  who  was  a  non-resident  of 

at  tliat  time  and  at  the  time  of  Us  w- 

I^mbert  v.  People,  76  N.  T.,  2S0 ;  8.  C., 

sas;  Bex  V.  Vei^st, 8  Oamp.,  4SS. 

117  Otto. 


496 ;  State  v.  GalUmore,  2  Ired.,  874 ;  State  v.  McCros- 
key,  8  McCord,  306 ;  Jackson  v.  Humphrey,  1  Johns., 
488. 

If  tbe  court  has  jurisdiction.  It  may  be  committed, 
thoug-h  the  proceedings  are  not  strictly  regular. 
State  V.  Hall,  7  Blackf.,  2S ;  State  v.  Lavalley,  S  Mo., 

Where  there  Is  no  jurisdiction  or  officer  acted  be- 

5ond  hisjurisdlotton^  there  cm  be  nojmnviction. 
tate_v.  Furlong 
Can. 
286. 

Nor  can  there  be  where  the  party  administering 
the  oatb  had  no  authority :  the  officer  must  be  duly 
authorized  to  administer  It.  »  BIsh.  (C.  L.),  eth  ed., 
see.  1017;  MorteU  v.  People,  82  HI.,  4S9;  State  v. 
HcOroakey,  8  HcOord.  808 ;  State  v.  Dayton,  28  N.  J., 
49:  Stewart  v.  State,  4  Tex.  Ct.  App.,  184;  State  v. 
Powell,  28  Tex.,  627;  UoGregor  v.  8&te,  1  Ind.,  179; 
Com.  v.  Hughes,  S  Allen.  48(1;  Lambert  v.  People,  6 
Abb.  (N.  C),  181;  Bex  v.  Hanks,8  Car.  *  P.,  419;  TSg. 

686 


d  his  Jurisdiction,  there  can  be  no  conviction, 
e  V.  Furlong,  26  Me.,  66;  Beg.  v.  Bow,  14  Up. 
.  &  P.,  807 ;  Beg.  v.  Atkinson,  17  Up.  Can.  C.  P., 
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question  is,  whether  the  notary  public,  whose  meni 
commissioD  is  from  the  State,  was,  at  the  re-  with 
spective  dates  of  the  oaths  taken  by  Curtis,  au-  Unit 
tnorized  by  the  laws  of  the  United  States  to  ad-  take 
minister  such  oaths.  Tl 

This  question  we  are  constrained  to  answer  cour 
in  the  negative.  "We  are  not  aware  of  any  Act  tend 
of  Congress  wUch  gave  such  authority  to  no-  of  nj 
taries  public  in  the  different  States  at  the  sev-  whei 
eral  dates  given  in  the  indictment.  The  Assistant  in  a 
Attorney-General  insists  that  such  authority  946; 
may  be  found  in  section  1778  of  the  Revised  1;  A 
Statutes, which  declares:  "In  all  cases  in  which,  admi 
under  the  laws  of  the  United  States,  oaths  or  der  t 
acknowledgments  may  nowbe  taken  or  made  be-  cases 
fore  any  Justice  of  the  peace  of  any  State  or  peace 
Territory,  or  in  the  District  of  Columbia,  they  evide 
may  also  be  taken  or  made  by  or  before  any  no-  ceedi 
tary  public  duly  appointed  in  any  State,  district  5076; 
or  Territory,  or  any  of  the  commissioners  of  the  July 
circuit  courts,  and,  when  certified  under  the  Jane 
hand  and  ofBcial  seal  of  such  notary  or  com-  the  a 
missioner,  shall  have  the  same  force  and  effect  to  su' 
as  if  taken  or  made  by  or  before  such  justice  of  Ou 
the  peace."  emm 

The  authoritv  of  the  nota^  to  administer  case, 
these  oaths  to  Curtis  cannot  be  derived  from  an  in 
that  section,  unless  at  the  dates  in  question,they  minis 
could,  under  tlie  laws  of  the  United  States,  have  powe 
been  taken  before  justices  of  the  peace  in  Mis-  decisi 
souri.  But  the  latter  officers  had  no  such  author-  sweai 
ity  by  any  federal  statute  to  which  our  attention  gress 
has  Deen  called,  or  which  we  are  able  to  find,  sweai 
Section  1778,  so  far  as  notaries  public  are  con-  of  pxi 
cemed,  embodies  the  substance  of  similar  pro-  again 
visions  in  the  Acts  of  Sep.  16,  1850,  9  Stat,  at  victio 
L.,  458,  and  July  29,  1854, 10  Stat,  at  L.,  815,  The  i 
sec.  1.  and  June  22,  1874,  18  Stat  at  L.,  186,  ajust 
sec.  20.  But  nothing  in  these  Acts,  even  if  they  Kent 
remained  in  force  after  the  adoption  of  the  Re-  statui 
vised  Statutes,  supports  the  authority  exercised  ering 
by  the  notary  public  who  administered  these  oath 
oaths  to  defendant.  office 

Counsel  for  the  United  States  further  insists  Secre 
that*a  proper  construction  of  section  1778  will  as  in( 
authorize  a  notary  public  in  any  State  to  admin-  Act  < 
ister  oaths  to  officers  of  national  banking  asso-  mittl 
dations;  when  making  reports  to  the  Comptrol-  the  C 
ler  of  the  Currency,  if  lustices  of  the  peace  may  the  p 
lawfully  do  so  in  tliis  district.  But  in  our  judg-  it  is  i 
ment  no  such  interpretation  of  that  provision  is  dicto 
admissible.  What  Congress  intended  by  that  Tb 
section  was  to  give  notaries  public  in  their  re-  and  i 
spective  States  the  same  autnority,  in  the  ad-  belov 
ministration  of  oaths,  as  is  given  under  the  laws  fendi 
of  the  United  States,  to  justices  of  the  peace  in  petei 
the  same  States;  and  to  notaries  public  in  this  State 
District  the  same  authority,  in  adnunistering  autbi 
oaths,  which,  imder  the  laws  of  the  United  reco( 
States,  mi^ht  be  exercised  by  justices  of  the  of  Ft 
peace  in  this  District.  We  have  seen,  however,  ing  'j 
that  justices  of  the  peace,  in  the  several  States,  sec.  | 
had  not  heeen  given  such  authority  by  any  pro-  rt* txd 
▼isionin  the  Revised  Statutes,  or  by  any  Act  of  troll^ 
Congress  prior  to  their  adoption.  notai| 

Not  can  any  support  for  Uie  indictment  be  de-  sioiM 
rived  from  the  Act  of  Augjist  15,1876, 19  Stat,  at  and  | 
L..  208,  which  declares  "That  notaries  public  of  havfc 
the  several  States,  Territories,  and  the  District  to  ad 
of  Columbia,  be,  and  they  are  hereby  author-  catia 
Ized  to  take  depositions,  and  do  all  other  acts  Pro* 
In  relation  to  taking  testimony  to  de  used  in  the  oaUi' 
courts  of  the  United  States,  take  ackiiowledg  |     Wl 
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to  consider  anj  other  qnestion  of  law  certified 
Iff  the  Judges  of  the  Circuit  Court. 
Tnieoopy.   lesti 

Jtmes  H.  UcKennejr,  (Berk  Biq>.  Court,  U.  S. 


COOK  COUNTY  NATIONAL  BANK  asd 
AUGUSTUS  H.  SUBLET,  Receiver  of  Said 
Bask,  Appti., 

V. 

UNITED  STATES. 

(See  S.  C,  17  Otto,  Hi-iSa.) . 

Prwrity  of  tlte  United  Staka  at  agairat  iniolt- 
aU— national  bajik  Aet—Umkrupt  Aet—r»- 
ftal  dfttaitttt—h'Uft  fundi. 

t  Voder  section  otnu.  S.B.  S.,  glrinKprlorltr  to 
tbe  dsmandR  of  the  united  States  against  Insolv- 
enta,  the  Cnited  States,  tutvlns  demands  against  an 
insolvent  national  bank,  to  not  entitled  to  priority 
of  fwrmeot  out  of  its  assets  over  other  creditora. 

t  Tlie  Act  authorizing  the  formation  of  national 
tanks  is  a  separate  Code  by  Itself,  neither  limited 
nor  enlaned  by  other  statutory  provisions  with  re- 
(peot  to  the  settlement  of  demands  against  insolv- 
eoti  or  their  estates,  and  giving  no  preference  to 
•ny  claim,  except  for  monejrs  to  re-imburse  the 
United  States  for  advances  in  redeeming  the  notes. 

&  lUsvlewof  the  banking  law  is  not  aifected  by 
the  aitnequent  enactment  <H  1887  of  the  Banloupt 
Act  giving  priority  to  the  demands  of  the  United 
States  againBt  the  estates  of  bankrupts. 

i.  Its.  partteularstatuteteclearly  designed  topre- 
toibe  the  only  rules  which  should  ffovem  the  sub- 
ject to  which  It  relates,  it  will  repeal  any  former  one 
as  to  that  subject. 

i.  The  United  States  has  no  right  to  claim  the 
psymaot  of  a  demand  arising  out  of  the  deposit  of 
itifimito  with  a  baniL,  outof  Ihe  surplus  of  the  pro- 
ceeds of  the  tends  deposited  in  the  Treasurv,  in 
tnet  as  security  for  the  oiroulating  notes  of  the 


i.  A  trustee  cannot  set  oS  against  the  funds  held 
t7  him  in  that  character,  his  Individual  demand 
isainst  the  grantor  of  the  trust, 
[No.  116.] 
Amua  Dee.  6,  ISSS.    Ordered  for  reafgument 

Mar.  S,  1883.    Beargued  Mar.  8,  9,  1883. 

Bedded  Apr.  9, 1883. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
The  history  and  facts  of  the  case  appear  in  the 

Statement  of  the  case  by  Mr.  Juttiee  Field : 
This  is  an  appeal  from  a  decree  of  the  circuit 
ooait  overmling  a  eeoeral  demurrer  to  a  bill 
filed  by  the  United  States  against  the  Cook 
CooDty  National  Bank  of  Chicago,  Illinois,  and 
Aago^OB  H.  Burley,  its  Receiver.  The  facts, 
IS  stited  in  the  bill,  are  briefly  as  follows:  pre- 
^ionsiy  to  1873,  the  Bank  was  formed  under  the 
Acte  of  Congress  authorizing  the  organization 
ef  national  bonks,  and  was  acsignated  as  a  de- 
pcsitcny  of  moneys  of  the  United  States.  In 
Janoar^,  1875,  it  became  insolvent  and  sus- 
pended business.  In  February  following,  Bur- 
ley  was  appointed,  by  the  Comptroller  of  the 
Currency,  its  Receiver,  and  he  immediately  en- 
tered upon  tbe  discharge  of  his  duties.     • 

At  the  time  ot  its  suspension,  the  Bank  had 
on  depodt  of  postal  funds,  $24,900;  and  of 
Bwoeyor^r  funds,  $14,684,  which  are  respect- 
ively ifarfgn atari  on  its  books  by  those  names. 
These  moneys  had  been  deposited  with  the 
See  17  Otto. 


Bank  by  John  McArthur,  a  deputy-postmaster 
at  Chicago. 

The  treasury  department  at  the  time  held 
United  States  bonds,  placed  with  it  by  the  Bank, 
to  the  amoimt  of  $150,000  par  value,  as  secu-' 
rity  for  all  public  moneys  which  might  be  de- 
posited with  the  Bank.  These  bonds  were  after- 
wards sold  for  $174,544.52.  Of  the  proceeds, 
$155,805.47  were  appropriated  to  pay  the 
amount  then  on  deposit  with  the  Bank  to  the 
credit  of  the  Treasurer  of  the  United  States.  Of 
the  balance  remaining,  $11,803.98  were  applied 
on  the  postal  funds,  and  $7,485.07  on  the  money 
order  funds  deposited  by  the  deputy-postmaster 
at  Chicago,  leaving  still  due  on  account  of  those 
two  funds  $20,844.05. 

In  addition  to  these  bonds,  there  were  at  the 
time,  in  the  treasury  department,  United  States 
bonds  to  the  amount  of  $100,000  par  value,  de- 
posited by  the  Bank  to  secure  its  notes  issued 
for  circulation.  When,  in  1875,  the  Bank  failed 
to  pay  these  notes,  the  comptroUer  of  the  cur- 
rency declared  the  bonds  forfeited  to  the  United 
States.  A  part  at  tiiem  have  been  sold,  and  it 
is  the  intention  of  the  treasury  department  to 
sell  the  remainder,  and  apply  the  proceeds  to 
pay  the  notes  in  circulation,  and  re-imburse  the 
United  States  for  gums  already  advanced  for 
that  purpose.  The  proceeds  of  all  the  bonds, 
when  sold,  will  be  sufficient  to  redeem  the  notes, 
re-imburse  the  United  States  in  full  for  their  ad- 
vances, and  leave  a  balance  exceeding  $80,000, 
more  than  sufflcient  to  pay  the  debts  due  by  the 
Bank  to  the  United  States,  for  postal  fimds  and 
money  order  funds,  deposited  by  the  deputy- 
postmaster  at  Chicago. 

The  treasury  department,  in  addition  to  the 
bonds  to  secure  the  circulation  of  the  notes,  has 
a  sum  exceeding  $80,000  belonging  to  the  Bank, 
collected  from  bills  receivable  and  debts  due  to 
it;  but  its  liabilities  notwithstanding  greatly  ex- 
ceed its  assets. 

Upon  these  facts,  the  question  arose  whether 
the  claim  of  the  United  States  for  moneys  de- 
posited by  the  deputy-postmaster,  is  a  preferred 
debt  or  not;  and  the  officers  of  the  United  States 
are  in  doubt  as  to  their  duty  on  the  subject:  that 
is,  whether  they  shoiild  reserve  from  ue  funds 
in  the  treasurv  department  belonging  to  the 
Bank  a  sufficient  amount  to  pay  the  debt  for 
postal  funds  and  money  order  funds  due  to  the 
United  States,  or  whether  they  should  distrib- 
ute the  saM  moneys  pro  rata  to  all  the  creditors 
of  the  Bank,  including  the  United  States. 

The  bUl  prays  that  an  account  be  taken  of 
the  amount  due  to  t^e  United  States  by  the  Bank 
for  moneys  so  deposited  with  it  by  the  deputy- 
postmaster,  and  that  a  decree  be  entered  du-ect- 
ing  the  disposition  of  the  funds  belonging  to  the 
Bank  in  the  control  of  the  treastiry  department. 

The  defendants  treated  the  bill  as  liled  to  ob- 
tain a  decree  adjudging  to  the  United  States  a 
priority  in  the  payment  of  their  demand  against 
the  Bank  for  the  balance  due  on  the  postal  and 
money  order  funds,  and  interposed  a  general  de- 
murrer to  it.  The  court  taking  a  similar  view  of 
the  bUl,  overruled  the  demurrer.  The  defend- 
ants thereupon  elected  to  stand  by  their  demur- 
rer, and  as  they  at  the  same  time  admitted  that 
the  Bank  had  a  sufficient  amount  to  pay  the 
whole  of  the  pdntdpal  and  interest  due  to  the 
United  States  for  the  funds  deposited  by  the 
deputy-postmaster  as  postal  funds,and  as  money 
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order  funds,  the  court  ordered  that  the.amoimt 
thus  due  should  be  paid  in  full  out  of  the  as- 
sets of  the  Bulk,  from  this  decree  the  appeal 
"was  taken. 

Ifes»r$.  Ro«eoe  ConUIner  and  ifimfy  8. 
Monroe,  for  appellants. 

Mr.  W.  C.  Ooadjr,  for  appellee. 

Mr.  JugHee  Field  delivered  the  opinion  of 
the  court: 

The  Revised  Statutes  in  section  8466  provide 
that: 

"  Whenever  any  person  indebted  to  the 
United  States  is  insolvent,  or  -whenever  the  es- 
tate of  any  deceased  debtor,  in  the  hands  of  the 
executors  or  adminlstrstorB,  is  insufficient  to 
pay  all  the  debts  due  from  the  deceased,  the 
debts  due  to  the  United  States  shall  be  first  sat- 
isfied; and  the  priority  hereby  established  shall 
extend  as  well  to  cases  in  which  a  debtor,  not 
having  sufficient  property  to  pay  all  his  debts, 
makes  a  voluntary  assignment  thereof,  or  in 
which  t^e  estate  and  effects  of  an  absconding, 
concealed  or  absent  debtor  are  attached  by  proc- 
ess of  law,  as  to  cases  in  which  an  act  of  bank- 
mptcy  is  committed." 

This  section  is  substantially  a  copy  of  section 
6  of  the  Act  of  March  8,  1797  [1  Stat,  at  L., 
514],  entitled  "  An  Act  to  Provide  more  Effect- 
ually for  the  Settlement  of  Accounts  between 
the  United  States  and  Receivers  of  Public  Mon- 
ey." Statutes  pused  before  1787  embodied 
similar  provisions  and  also  declared  that  jjarties 
who  are  sureties  of  insolvents  may  pay  to  the 
United  States  any  balance  due  to  them,  and  have 
the  same  priority  in  the  payment  of  their  de- 
mands out  of  the  estates  of  such  insolvents  as 
the  United  States  would  have  if  no  such  pay- 
ment were  made. 

The  language  of  the  section  in  the  Revised 
Statutes  is  general  and  comprehensive  in  its 
terms  and  applies  to  demands  of  the  United 
States,  against  any  insolvent  person  living  or  the 
estate  of  any  insolvent  person  dead;  ana  also  to 
demands  against  any  person  who,  not  having 
sufficient  property  to  pay  all  his  debts,  makes  a 
voluntary  assignment  tiiereof ,  and  against  any 
estate  of  an  absconding,  concealed  or  absent 
debtor,  whose  effects  &kve  been  attached  by 
process  of  law. 

The  question  is  whether,  under  this  broad 
and  general  langua^,  the  United  States,  hav- 
ing demands  against  an  insolvent  national 
bank,  are  entitled  to  priority  of  payment  out  of 
its  assets  over  other  creditors.  Tlie  appellants 
contend  that  the  statute  refers  to  such  insolv- 
ency as  is  determined  by  Judicial  decree,  as  un- 
der a  bankrupt  Act,  or  if  manifested  by  the 
debtor's  voluntary  assignment  of  his  property, 
or  by  its  attachment  under  process  against  him, 
as  an  absconding,  concealed  or  absent  debtor; 
and  that,  within  tlus  meaning,  the  Cook  Coun- 
ty National  Bank  never  became  insolvent,  and 
that,  therefore,  the  provisions  giving  priority 
of  payment  to  demands  of  the  United  States 
against  Insolvents  do  not  apply. 

From  the  view  we  take,  of  the  Act  author- 
izing the  formation  of  national  banks,  it  is  unnec- 
essary to  consider  whether  or  not  this  position 
is  tenable.  We  consider  tliat  Act  as  constitut- 
ing by  itsrlf  a  complete  system  for  the  estab- 
lishment and  government  of  national  banks, 
prescribing  the  manner  in  which  they  may  be  | 
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formed;  the  amount  of  circulating  notes  tliey 
may  issae,  the  security  to  be  fumiwed  for  flu 
redemption  of  those  in  drcnlation;  their  obli- 
gations as  depositaries  of  public  moneys,  aai 
as  such  to  furnish  security  for  ttedepoats,  and 
designating  the  conseooences  at  their  failure  to 
redeem  their  notes,  tnelr  liability  to  be  placed 
in  the  hands  of  a  receiver,  ana  the  manner, 
in  such  event,  in  wUch  their  afbirs  shaO  be 
woimd  up,  their  circulating  notes  redeemed 
and  other  debts  paid  or  their  property  appb'ed 
towards  such  payment.  Everything  easentitil 
to  the  formation  of  tbs  banks,  the  issue,  seen- 
rity  and  redemption  oi  their  notes,  the  winding 
up  of  the  institutions  and  the  distribution  oi 
their  effect,  are  fully  provided  for,  as  in  a  sep- 
arate code  by  itself,  neither  limited  nor  enlai^ 
by  other  statutory  provisions  with  respect  to  the 
settlement  of  demands  against  insolvents  a 
their  estates. 

In  the  first  place,  the  banka  are  required  to 
deposit  with  the  Treasurer,  bonds  of  the  United 
States  as  security  for  any  notes  that  may  be  is- 
sued, the  amount  of  which  cannot  in  any  case 
exceed  ninety  per  cent  of  the  par  value  of  the 
bonds.  R.  S.,sec.  6171.  Shonlduie  market  or  die 
cash  value  of  the  bonds  become  reduced  at  any 
time  below  the  amount  of  the  notes  i8sued,tlie 
comptroller  of  the  currency  may  require  that 
the  amount  of  the  depreciation  t>o  depodted 
with  the  Treasurer  in  other  United  States 
bonds,  or  in  money,  so  long  as  such  d^ntida- 
tion  continues.  R  S.,  sec.  6167.  In  case  of  the 
refusal  of  a  bank  to  pay  its  notes,  the  bonds 
may  be  sold  at  public  auction  in  the  City  of 
New  York,  and  their  proceeds  applied  to  i^ 
imburse  the  United  States  the  amoimt  expend 
ed  by  them  in  paying  the  circulating  notes;  and 
for  any  deficiency  which  may  remain,  tiw 
United  States  are  entitled  to  a  paramount  Ben 
upon  all  the  assets  of  the  bank,  which  is  to  be 
paid  in  preference  to  all  other  claims,  except 
tor  costs  and  necessary  expenses  in  administo- 
ing  the  same.    R.  S.,  sec.  6280. 

In  the  second  place,  when  the  banks  are 
made  depositaries  of  public  moneys  and  em- 
ployed as  financial  agents  of  the  GovoTituent, 
it  is  the  duty  of  the  Secrets^  of  the  Treasury 
to  require  them  to  give  satisfoctory  security ,by 
the  deposit  of  United  States  bonds  or  other- 
wise, for  the  safe-keeping  and  prompt  payment 
of  the  public  money  depraited  and  for  uie  faith- 
ful performance  of  their  duties  as  financial 
agents.  The  amount  of  security  wiiidi  the  Sec- 
retary may  thus  require  has  no  limit  but  his 
own  judgment  as  to  its  necessity.  Every  of- 
ficer of  a  bank  whicb  is  not  an  authorized  de- 
positary, and  which  has  not  therefore  given  the 
requircJn  security,  who  knowingly  receives  aiqr 
public  money  on  deposit,  is  liable  for  emtiez- 
zlement  R.  8.,  sec.  54fl'r.  The  Oovemment 
can  thus  always  have  securitv,  limited  in 
amount  only  by  the  judgment  of  the  Secretarv 
of  the  Treasury,  for  public  moneys  depootted 
with  any  national  bank. 

With  these  provisions  for  security  against 
possible  loss  for  moneys  deposited,  it  trookl 
seem  only  equitable  that  the  Government  AoaU 
call  for  sucin  security  and,  if  it  prove  insalB- 
cient,  take  the  position  of  other  creditors  in  tlie 
distribution  of  the  assets  of  the  bank  in  caae  of 
its  failure.  The  framets  of  the  banking  bw 
evidently  so  regarded  the  matter.  After  pro- 
^  fO«  V,  & 
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iVtag  for  the  Ktpoiiitment  of  a  receiver  by  the 
ttanptndto  c^  uie  currency  upon  the  suspen- 
doD  or  ftilure  of  a  bank,  the  &w  requires  the 
leceirer  to  take  poaseesion  of  its  books  and  rec- 
ords, and  asaeta  of  every  description,  and  to 
collwt  an  debts,  dues  and  claims  belonging  to 
it;  and  authorizes   him  upon  an  order  of  a 
court  of  ccnnpetent  jurisdiction,  to  sell  or  com- 
pound bad  or  doubtful  debts;  to  sell  the  real  or 
senonal  property  of  the  bulk  and,  if  necessary 
m  order  to  pay  its  debts,  to  enforce  the  indi- 
Tidnal  liability  of  its  stockholders,  and  it  di- 
ncts  him  to  pay  over  all  moneys  thus  received 
to  the  Treasurer  of  the  United  Slates,  subject 
to  the  ordw  of  the  comptroller  of  the  currency. 
It  alw  requires  the  comptroller,  upon  appoint- 
inx  a  receiver,  to  cause  notice  to  be  published, 
cauing  upon  all  persons  having  claims  against 
the  bulk  to  present  the  same  with  legal  proof 
thereof.    It  then  declares  as  follows,  in  section 
S236:  "  From  time  to  time,  after  full  provision 
liaa  been  first  made  for  refunding  to  the  United 
States  any  deficiency  in  redeeming  the  notes  of 
inch  association,  the  comptroller  shall  make  a 
niaHe  dividend  of  the  money  so  paid  over  to 
Mm  by  Back  receiver,  on  all  sucn  clums  as 
Day-  hare  been  proved  to  his  satisfaction  or  ad- 
juaicated  in  a  court  of  competent  iurisdiction 
and,  as  tlie  proceeds  of  the  assets  of  such  asso- 
ciation are  paid  over  to  him,  shall  make  further 
dtviienda  on  all  claims  previously  proved  or 
adjudicated;  and  the  remainder  of  tne  proceeds, 
if  any,  shall  be  paid  over  to  the  shareholders  of 
nch  association,  or  their  legal  representatives, 
in  proportion  to  the  stock  by  them  respectively 

This  section  provides  for  the  distribution  of 
the  entire  assets  of  the  bank,  giviag  no  prefer- 
ence to  any  claim  except  for  moneys  to  re-im- 
bone  the  United  States  for  advances  in  redeem- 
ing the  notes.  When  this  re-imbursement  is 
foUy  provided  for,  the  balance  of  tlie  assets,  as 
the  proceeds  are  received,  is  subject  to  a  ratable 
dividend  on  all  claims  proved  to  the  satisfaction 
of  the  receiver,  or  adjudicated  by  a  court  of 
competent  jurisdiction.  Any  sum  remaining 
after  the  payment  of  aQ  tiiese  claims  is  to  be 
handed  over  to  the  stockholders  in  proportion 
to  their  respective  siiares.  l^ese  provisions 
eoold  not  be  carried  out  if  the  United  States 
veie  entitled  to  priority  in  the  payment  of  a  de- 
nand  not  arising  from  advances  to  redeem  the 
ciicnlatine  notes.  The  balance,  after  re-imburse- 
ment of  lEe  advances,  could  not  be  distributed, 
as  directed,  by  a  ratable  dividend  to  all  holders 
of  daima,  that  is,  to  all  creditors. 

These  provisions  must  be  deemed,  therefore, 
to  withdra'w  national  banks,  which  have  failed, 
from  the  class  of  Insolvent  persons  out  of  whose 
otates  demands  of  the  United  States  are  to  be 
paidinpreference  to  the  claims  of  other  credit- 
««.  Tlie  Law  of  1797  JTl  Stat  at  L.,  614],  re- 
eoacted  in  the  Bevised  Statutes,  givingpriority 
to  the  demands  of  the  United  States  against  in- 
aolvetts,  cannot  be  applied  to  demancu  against 
thoae  institutions.  The  providons  of  that  law 
and  of  the  national  banking  law  being,  as  ap- 
plied to  demands  agtdnst  national  ban^,  incon- 
jjrtent  and  repugnant,  the  former  law  must 
yield  to  the  latter  and  is,  to  the  extent  of  the  re- 
pugnancy, supesseded  by  it.  The  doctrine  as  to 
repugnant  provisions  of  different  laws  is  well 
•ened.  uid  has  often  been  stated  in  decisions 
fieel?  Ono. 


of  this  court  A  law  embracing  an  entire  sub- 
ject, dealing  with  it  in  all  its  phases,  may  thw 
withdraw  the  subject  from  the  openttion  of  a 
general  law  as  effectually  as  though,  as  to  such 
subject,  the  general  law  were  in  terms  repealed. 
The  question  is  one  respecting  the  intention  of 
the  Legislature.  And  although  as  a  general 
rule  the  United  States  are  not  bound  by  the  pro- 
visions of  a  law  In  which  they  are  not  expressly 
mentioned,  yet  if  a  particular  statute  is  clearlv 
designed  to  prescribe  the  only  rules  whicn 
should  govern  the  subject  to  wmch  it  relates,  it 
wUl  repeal  any  former  one  as  to  that  subject 
Daviiss  v.  Fairbaim,  8  How.,  686;  J7. 8.  v.  2V- 
nen,  11  Wall,  88  [78  U.  8.,  S±,  1681. 

In  addition  to  these  conflicting  provisions  in 
the  banking  law,  necessarily  superseding  those 
of  the  Law  of  1797,  aa  to  the  prioritr  of  the 
United  States  in  the  payment  oi  their  demands 
out  of  the  estates  of  inaolvents,  there  is  the  sig- 
nificant declaration  of  the  banking  law  that,  for 
any  deficiency  in  the  proceeds  of  the  bonds  de- 
posited as  security  for  the  circulating  notes  of 
the  bank,  the  United  States  shall  have  a  para- 
mount lien  upon  all  its  assets,  which  shall  be 
made  good  in  preference  to  all  other  claims,  ex- 
cept for  costs  and  expenses  in  administering  the 
same.  This  declaration  was  unnecessary  and 
quite  superfluous  if,  for  such  deficiency,  the 
United  States  already  possessed,  under  the  Act 
of  1797,  the  right  to  be  paid  out  of  the  assets  of 
the  bank  in  preference  to  the  claims  of  other 
creditors.  The  declaration  considered  in  con- 
nection with  the  ratable  distribution  of  the  as- 
sets, prescribed  after  such  deficiency  is  provided 
for,  18  e(^uivalent  to  a  declaration  that  no  other 
priority  m  the  distribution  of  the  proceeds  of 
the  assets  is  to  be  claimed. 

This  view  of  the  banking  lawf is  not  affected 
by  the  subsequent  enactment  in  1867  [14  Stat 
at  L.,  517],  or  the  Btmkrupt  Act,  giving  prior- 
ity to  the  demands  of  the  United  States  against 
the  estates  of  bankrupts.  That  enactment  was 
dealing  with  the  estates  of  persons  adjudged  to 
be  insolvent  under  that  law  and  covers  only 
the  distribution  of  their  estates.  It  has  no  fur- 
ther reach. 

It  remains  only  to  consider  whether  the  Unit- 
ed States  have  the  right  to  claim  the  payment 
of  this  demand  out  of  the  surplus  moneys  re- 
maining in  the  Treasury,  of  the  proceeds  of  the 
bonds  deposited  as  security  for  the  circulating 
notes  of  the  Bank.  The  surplus  Is  sufficient  to 
pay  the  demand  of  the  United  States  in  full. 
Can  the  United  States  set  off  their  demand 
against  these  proceeds?  We  have  no  hesitation 
in  answering  this  question  in  the  negative.  The 
bonds  were  received  in  trust  as  a  pledge  for  the 
payment  of  the  circulating  notes.  The  statute 
so  declares  in  express  terms.  R  S.,  5163  and 
5167.  They  were  to  be  returned  to  the  Bank 
when  the  notes  were  paid,  it  not  sold  to  re-lm- 
burse  the  United  States  for  moneys  advanced  to 
redeem  the  notes.  The  Bank  could  have  claimed 
their  return  at  any  time  upon  a  surrender  of  the 
notes.  The  surplus  constituted  the  assets  of  the 
Bank,  and  part  of  the  fund  appropriated  by  the 
statute  for  its  creditors.  It  was  charged  with 
this  IbbQity,  and  was  held  eulijcct  to  it  after 
the  purposes  of  the  ori^nal  trust  were  accom- 

flished,  although  remaining  in  the  Treasury, 
t  was  then  subject  to  a  new  trust.    A  trustee 
cannot  set  off  against  the  funds  held  by  him  in 
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that  Character  his  indiyidual  demand  agaiiut 
the  grantor  of  the  trust.  Courts  of  eqnJt^  and 
courts  of  law  will  not  allow  such  an  appUcation 
of  the  funds  so  long  as  they  are  affected  by  any 
trust.  It  would  open  the  door  to  all  sorts  of 
chicanery  and  fraud.  The  fund  must  be  re- 
lieved from  Its  trust  character  before  it  can  be 
treated  in  any  other  character. 

This  doctrine  is  well  illustrated  in  the  case  of 
SatByer  v.  Hoag,  17  Wall. ,  622  [84  U.  8.,  XXI., 
736].  There  a  stockholder  indebted  to  an  in- 
solvent corporation  for  unpaid  shares,  under- 
took to  set  off  against  the  claim  upon  him  a 
debt  due  to  him  by  the  corporation.  But  it  was 
held  that  this  could  not  be  done.  Said  the  court, 
speaking  by  Mr.  Jiutiet  Miller:  "  The  debt 
which  the  appellant  owed  for  his  stock  was  a 
trust  fund  devoted  to  the  payment  of  all  the 
creditors  of  the  company.  As  soon  as  the  com- 
pany became  insolvent,  and  this  fact  became 
known  to  the  appellant,  the  right  of  setoff  for 
an  ordinarv  debt  to  its  full  amount  ceased.  It 
became  a  fund  belonging  equally  in  equity  to 
all  the  creditors,  and  could  not  be  appropriated 
by  the  debtor  to  the  exclusive  payment  of  his 
own  claim." 

Here  the  surplus  being  a  f  imd  for  all  the  cred- 
itors, was  subject  to  be  distributed  to  them  im- 
mediately upon  the  re-imbursement  of  the  ad- 
vances of  the  United  States,  and  the  right  of 
the  creditors  to  it  was  not  affected  by  the  fact 
that  it  was  at  the  time  in  the  actual  possession 
of  the  treasury  department. 

Nor  is  the  relation  of  the  United  States  to 
this  fund  changed  bythef  orfeiture  of  the  bonds, 
which  the  comptroller  of  the  currency  was  au- 
thorized, upon  the  failure  of  the  Bank,  to  de- 
clare. The  forfeiture  was  not  a  confiscation  of 
the  bonds  to  the  Government  It  amounted 
only  to  an  appropriation  of  them,  against  anv 
other  daim,  to  the  specific  purposes  for  which 
they  had  been  deposited,  authorizing  their  can- 
cellation at  market  value  when  not  above  par, 
or  their  sale,  so  far  as  necessary  to  redeem  the 
circulation  or  re-imburse  the  United  States  for 
moneys  advanced  for  that  purpose.  When  that 
purpose  was  accomplishea,  the  Bank  had  the 
right  to  any  surplus  of  their  proceeds,  equ^ly 
as  though  that  right  had  been  in  express  terms 
declared. 

It  foUotM,  from  the  viausa  engmued,  thai  Vie 

decree  of  the  court  hdoio  mutt  be  retened  and  Oie 

eaute  be  remanded,  with  direeUons  to  mutain  the 

demurrer  and  dUmiu  the  hiU;  and  it  it  »o  ordered. 

Xrueoopy.   Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  TT.  S. 


MAGDALENE  VON  COTZHAUSEN,  Hff. 
in  Err., 

V. 

JOHN  NAZRO,  Collector  of  Customs,  akd 
HENRY  C.  PAYNE,  Postmaster. 

(8ee&  C,  "Cotzhaiuenv.Naxro,"  17  Otto,  aJMsM.) 

Importing  good*  in  mail — lia^  to  teizure. 

*  1.  Dutiable  goods  cannot  lawf  uUy  be  Imported 
In  the  f  orelcm  mail  under  the  International  Foetal 
Treaty  of  Berne,  of  October  9, 1871. 

*HMd  notes  by  Itr,  Jiatiee  Hnxxn. 
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S.  Articles  ao  Inizadaoed  axe,  In  thehandaof  tb» 
receiver  of  them  from  tbe  poatoffloe,  liatde  toaeli- 
ure  by  tbe  offioen  of  ouatoms. 

8.  The  fact  that  theie  was  no  Intent  on  the  imt 
of  Uie  sender  or  receiver  of  such  goods  to  deCnod 
the  nnlted  States  of  the  duty,  does  not  render  tbe 
custom  officer  liable  to  an  action  for  nu^Ung  tli» 
selzurei 

[No.  200.] 

Submitted  Mar.  ti,  1883.  Decided  Apr.  9,  J8SS. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  WiaoonsiD. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  ttie  court. 

Mr.  F.  W.  Cotshaiuen,  for  plaintiff  in 
error. 

Mr.  Wm.  A.  Mmary,  Aut.  AUy-Oen.,  for 
defendant  in  error. 

Mr.  Jwiiee  Miller  delivered  the  opinion  of 
the  court: 

This  was  a  suit  commenced  before  a  justice  of 
the  peace  by  the  plaintiff  in  «Tor,  against  the 
defendants,  for  seizing  and  convoiing  to  tlKir 
own  use  a  flexible  woolen  scarf  or  shawl  of  the 
value  of  $4.  It  was  removed  into  the  Circuit 
Court  of  ths  United  States  by  a  writ  of  emUo- 
rari,  on  ths  ground  that  Nazro  was  Collectcff  of 
Customs  of  the  United  States  for  the  Port  of 
Milwaukee,  and  that  what  was  done  in  seizisg 
the  shawl  was  in  performance  of  bis  duty  as 
such  Collector. 

On  the  trial  in  that  court  it  appeared  that  die 
article  in  question  came  in  a  closed  or  sealed  en- 
velope by  foreign  mail  from  Germany,  and  the 
proper  officer  of  the  customs  at  Milwaukee  be- 
mg  notified  to  be  present  when  the  letter  was 
delivered  to  and  opened  by  plaintiff,  seized  it  as 
forfeited  under  the  customs  laws  of  tbe  United 
States. 

The  jury  being  requested  to  make  a  special 
verdict,  answered  tbe  questions  propounded  to 
them  by  the  court  as  follows: 

' '  Question  1 .  Was  the  article  in  question  sent 
from  a  foreign  country  by  mail,  inclosed  in  a 
sealed  envelope  addressed  to  the  plaintiff  at  Mil- 
waukee, and  was  it  transmitted  by  maU,  tfans 
inclosed,  to  its  point  of  destination  T 

Answer.  Yea 

Question  2.  Were  the  contents  of  the  pack- 
age disclosed  by  any  writing  placed  upon  it  by 
the  sender? 

Answer.  Yes. 

Question  8.  Was  the  package  received  at  tbe 
postofflce  in  Milwaukee,  and  if  so.was  Uie  C<d- 
iector  of  Customs  for  this  district  notified  of  it* 
receipt? 

Answer.  Yes. 

Question  4.  Was  tbe  package  placed  in  the 
hands  of  the  plaintiff  by  a  clerk  in  the  postofflce, 
in  the  presence  of  the  deputy  collector,  and  did 
she  open  it? 

Answer.  Yes. 

Question  5.  Did  tbe  deputy  ooUectsr  of  cus- 
toms then  seize  the  article  in  question,  after  it 
was  opened? 

Answer.  Yes. 

Question  6.  Did  the  Collector  thereafter  cause 
saia  article  to  be  appraised  bv  the  appralaer  for 
this  collection  district,  and  did  he  remae  to  sur- 
render it  to  the  plaintiff  without  payment  of  ttw 
amount  of  such  qtpraisal? 

Answer.  Yes. 
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Qnettion  7.  Was  the  article  sent  by  mail  for 
the  pnrpose  or  with  intent  on  the  part  of  the 
aoder  or  the  plaintiff  to  avoid  the  payment  of 
duties  thereon? 
Anrwer.  No. 

Question  8.  What  was  the  value  of  said  arti- 
cle OD  the  Slst  day  of  May,  18777 
Answer.  $4,00. ' 

And  on  this  verdict  the  circuit  court  rendered 
(  jQdment  for  defendants  with  costs. 

A  mil  of  exceptions  is  signed,  embodying  all 
tie  evidence  in  the  case,  from  which  it  appears 
Hat  there  was  no  little  ill-feeling  in  the  case  on 
tlu  part  of  plaintiff  and  her  attorneys,  who  re- 
futed to  make  application  to  the  Secretary  of 
tbe  Treasury  for  a  remission  of  the  penalty,  and 
fiiatthe  seizure  was  reported  to  him  and  to  the 
proper  law  officers  by  the  Collector.  But  as  no 
ruling  of  the  court  was  made  on  the  admission 
or  reunion  of  this  evidence,  and  as  no  instruc- 
tiou  ot  the  court  were  given  or  asked,  and  no 
exceptioi  taken  to  any  ruling  of  the  court  at  the 
trial,  the  bill  of  exceptions  is  of  no  value  here. 
The  plea  to  the  action  waa  the  general  issue, 
and  we  must  look  alone  to  the  special  verdict 
to  see  if  it  jiostifled  the  judgment  of  the  court. 
The  letter  containing  ttus  scarf  came  from 
Germany  to  the  United  States  under  the  inter- 
aational  poetU  system,  established  by  the  Treaty 
of  Berne,  of  Oitober  9, 1874  [19  Stat  at  L. ,  604]. 
The  aath  article  of  the  protocol  to  that  Treaty, 
which,  under  tie  signatures  of  the  plenipoten- 
tiaries  who  negotiated  it,  is  declared  to  be  of 
tbe  same  force  asif  it  was  inserted  in  tbe  Treaty , 
provides  that  "  There  shall  not  be  admitted  for 
CMivevance  by  tlu  post  any  letter  or  oHuir  paeh- 
et  whfch  may  contun  either  gold  or  silver  mon- 
ey, jewels,  preciousarticles,  or  any  article  what- 
ever liabletocustoia  duties."  19StaL  at  L., 
904,  art.  XXV. 

While  some  attempt  in  argument  is  made  to 
alww  tiiat,  either  by  Treaty  or  by  Act  of  Con- 
peas,  books,  patterns  of  merchandise  and  per- 
utpi  other  arocles  may  come  through  the  f  or- 
ej^  mail  without  liabUity  to  forfeiture,  it  is 
snfltdent  to  say  that  the  article  seized  in  this 
case  was  not  sent  as  a  sample,  nor  is  it  a  book 
or  other  article  asserted  to  be  admissible. 

Its  introduction  into  the  United 'States  in  this 
manner  is,  therefore,  forbidden  by  the  express 
provisions  of  the  pcetal  treaty  under  which  it 
came,  which  is  the  law  of  the  land,  and  ia  un- 
authorized by  any  Act  of  Congress. 

Noqaestion  ia  made  in  this  case  that  the  shawl 
was  dutiable,  or  that  the  amoimt  of  the  duty 
daimed  on  it  was  the  proper  duty. 

Being  dutiable,  its  introduction  by  mail  into 
flie  United  States  was  forbidden  by  the  Treaty. 
Tbe  revenue  laws  of  the  United  States  require 
tliat  every  owner  or  consignee  of  property  im- 
ported from  other  countries  shall  report  the 
same  to  the  customs  officers  before  it  is  landed 
from  the  vessel,  and  shidl  furnish  an  invoice  of 
its  character  and  purchase  price,  for  valuation, 
or  that  it  may  be  seen  if  it  is  duty  free,  and  all 
tbe  vexatious  and  annoying  machinery  of  the 
CDStom-honse,  and  the  vigilance  of  its  officers, 
ite  imposed  by  law  to  prevent  the  snuJlest 
evarion  of  this  principle. 

Of  what  avail  would  it  be  that  every  passen- 
ger, dtixen  and  foreigner,  without  distmction 
of  country  or  sex,  is  compelled  to  sign  a  dec- 
laration before  landing,  either  that  hu  trunks 
See  17  Otto. 


and  satchels  in  band  contain  nothing  liable  to 
duty  or,  if  they  do,  to  state  -wbaX  it  is,  and  even 
the  person  may  be  subjected  to  a  rigid  exami- 
nation, if  the  mail  is  to  Deleft  imwatched,  and 
all  its  sealed  contents,  even  after  delivery  to  the- 
person  to  whom  addressed,  are  to  be  exempt 
from  seizure,  thou^  laces,  jewels  and  other 
dutiable  matter  of  great  value  may  thus  be  in- 
troduced from  for^gn  countries. 

It  is  a  violation  of  the  law  to  introduce  du- 
tiable articles  at  all  in  that  mode,  and  articles  so- 
introduced  are  liable  to  seizure  for  such  viola- 
tion. 

But  the  jurr  found' that  the  shawl  was  not 
sent  by  mail,  for  the  purpose  or  with  the  intent, 
on  the  part  of  the  sender  or  tbe  plaintiff,  to 
avoid  the  payment  of  duties  thereon;  and  it  is^ 
said  that,  under  section  8082  of  the  Revised 
Statutes,  the  goods  cannot  be  seized  or  forfeited 
unless  fraudulently  or  knowingly  imported 
contrary  to  law. 

R  S.,  sec.  8082,  provides:  "If  any  person 
BballfrauduUrMv  oxknomngly  import  or  bring 
into  tbe  United  States  or  asast  in  so  doing  any 
merchandise,  contrary  to  law;  or  shall  receive, 
conceal,  buy,  sell  or  in  any  manner  facilitate 
the  transportation,  concealment  or  sale  of  sudi 
merchandise  after  importation,  knowing  the 
same  to  have  been  imported  contrary  to  law, 
such  merchandise  shall  be  forfeited,  and  the  of- 
fender shall  be  fined  in  any  sum  not  exceeding 
$6,000  nor  less  than  $60,  or  be  imprisoned  for 
any  time  not  exceeding  two  years,  or  both." 

The  langoage  of  this  section  is,  that  if  a  per- 
son fraudulently  or  knowingly  Inings  into  the 
United  States  or  assists  in  so  doing  any  mer- 
chandise contrary  to  law,  the  gooda  snalTbe  for- 
feited and  the  offender  punished  by  fine  and 
imprisonment;  and  while  the  jury  negative  th» 
fraudulent  intent,  thev  do  not  negative  the 
knowledge  of  tbe  sender  that  the  goods  were 
sent  in  violation  of  law,  or  that  they  were  du- 
tiable goods. 

This  fraudulent  and  guilty  knowledge,  how- 
ever, relates  mainly  to  the  punishment  of  the 
offender  by  fine  and  imprisonment,  and  other 
sections,  as  8061,  authorize  and  direct  the  seiz- 
ure of  any  property  imported  contrary  to  law, 
and  the  officer  is  to  open  envelopes  for  that  pur- 
pose and,  on  reasonable  ground  to  believe  it 
subject  to  duty  or  to  haveTbeen  unlawfully  im- 
ported, he  shall  seize  and  secure  the  same  for 
trial. 

In  this  case  the  article  was  unlawfully  im- 
ported in  a  sealed  envelope,  and  it  was  discov- 
ered and  seized  by  the  proper  officer,  in  the 
hands  of  the  owner  after  she  had  opened  it. 

There  is  no  finding  by  the  jury  as  to  what  ho 
did  with  it,  except  that  he  had  it  appraised. 
But  the  presumption  is  that  he  did  his  duty,  by 
notifying  the  officers  whose  business  it  was  to 
institute  proceedings  for  condemnation,  and 
though  we  may  not  properly  look  at  the  bill  of 
exceptions,  wmch  shows  what  he  did  with  it, 
this  18  unnecessary,  for  if  the  seizure  was  right- 
ful, there  is  no  evidence  whatever  of  a  wrong- 
ful conversion. 

It  has  been  suggested  that  by  reason  of  sec- 
tion 16  of  tbe  Act  of  June  22,  1874  [18  Stat, 
at  L.,  189],  Supplement  Revised  Statutes,  80, 
and  the  finding  of  the  jury  that  there  was  no 
intention  to  daraud  in  this  case,  the  defendants 
are  liable.    But  that  section  r^ates  to  actions 
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Tnought  by  the  govenunent  to  enforce  the  rev- 
-enoe  laws  by  fine,  f oif eituie  and  penalty,  and 
declares  that  in  such  cases,  unless  were  is  a  ver- 
dict of  the  jury  or  Aiding  of  the  court  that  the 
4UlejB;ed  acts  -were  done  'with  an  actual  intention 
to  defraud  the  United  States,  no  fine,  penalty 
■or  forfeiture  shall  be  imposed. 

If  the  plaintiff  in  this  case  shall,  in  any  pro- 
-ceeding  in  court  for  its  condemnation,  appear 
and  claim  this  property,  or  any  suit  shall  be  in- 
stituted against  her  personally  for  a  violation  of 
the  revenue  law,  she  can  have  the  full  benefit 
of  this  statute. 

Or,  if  she  is  impatient  of  the  delay  of  the  of- 
ficers in  instituting  such  proceeding,  she  can, 
under  section  80^  of  the  Revised  Statutes, 
cause  such  proceeding  to  be  instituted,  in  which 
she  can  have  the  same  relief. 

But  if  the  present  action  be  sustained  on  the 
ground  of  absence  of  fraudulent  intention  on 
her  part,  the  officer  making  the  seizure  is  held 
liable  in  the  absence  of  such  a  proceeding, 
though  in  such  case  the  court  might  have  pro- 
tected him  bv  a  certificate  of  probable  cause, 
and  though  he  may  have  done  his  duty  and 
been  guilfy  of  no  conversion.  Such  a  construc- 
tion of  the  statute  requires  him  to  know  the 
guil^  or  innocent  intent  of  a  party  violating 
the  law  at  the  hazard  of  personal  Uability  for 
the  result. 

It  is  to  be  observed,  also,  that  all  the  tronble, 
cost  and  vexation  of  this  suit  could  have  been 
avoided  by  an  application  to  the  Secretary  of 
the  TreasuiT  under  section  6298  and  the  rules 

Erescribed  by  that  officer  for  such  cases,  when 
e  would  undoubtedly  have  remitted  the  foi^ 
feiture  on  what  were  the  undisputed  facts  of 
the  case,  on  payment  of  the  small  sum  assessed 
as  the  duty. 

We  think  that  in  making  the  seizure  the  de- 
fendants only  did  their  dufy,  and  whatever  the 
hardship  to  plaintiff,  they  are  not  liable  in  this 
action  on  the  facts  found,  in  the  verdict  of  the 


The. 


ijvdffmmtofthe  Oireuit  Court  it,  there- 
Jcre,  affirmed. 

Mr.  Jvetiee  Field  did  not  sit  on  the  hearing 
.of  this  case,  and  took  no  part  in  its  decision. 
True  copy.    Test: 

James  H.  MoKenney,  Clerk,  Sup.  C!ourt,  U.  8. 


THOMAS  J.  WOOD,  Appt.. 

«. 

UNITED  STATES. 

(See  8.  C,  17  Otto,  4U-il7.) 

Bank  and  pay  of  army  offieert. 

♦Under  section  8£  of  the  Act  of  July  28, 1898,  oh. 
S99,  U  Stat,  at  L.,  887,  a  colonel  of  cavalry  in  the  ar- 
my was  retired  In  June,  1868,  with  the  rank  and  re- 
tired pay  of  a  maJor-geDeraL  because  that  was  the 
rank  of  the  commana  held  by  htm  when  he  was 
wounded.  Under  the  Act  of  Uaroh  8,  ISIS,  oh.  178, 18 
Id.,  Six,  his  retired  nmk  and  pay  were  changed  to 
thoaeot  a  brigadier-general,  that  being  the  actual 
rank  held  by  him  when  he  was  woimded :  held,  that 
Usbeing  retired  with  the  rank  of  a  major-general 
did  not  confer  on  him  the  office  of  a  major-general, 
and  that  Oongtess  bad  power  to  change  his  retJied 
rank  and  pay. 

[No.  281.] 

*Head  note  by  Jfr.  JtuUec  Br.ATOHiOBD. 
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Bubmitted  Apr.  4, 188S.  Decided  Apr.  16,  1883. 

APPEAL  from  the  Court  of  Claims. 
The  histoiT  and  facts  of  the  case  ^^leariB 
the  opinion  of  the  court. 

ilfe«»r«.HalbertXi.  Paine  and  .B.  F  OraJ- 
ton,  tor  appellant 

Mr.  Wm.  A.  BtMury*  -^m^-  AJUy-Oen.,  for 
^>pellee. 

Mr.  Juetme  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  the  Court  of  Claimi 
The  claimant,  Thomas  J.  Wood,  was  appointed 
to  the  office  of  Colonel  of  the  2d  Regunent  of 
Cavalry,  in  the  Army  of  the  United  States,  in 
November,  1861,  having  been  commissioned  as 
a  brigadier-general  of  volunteers  in  October, 
1861.  In  December,  1862,  while  in  command 
of  the  first  division,  left  wing,  of  the  14Ui  Army 
Corps,  he  was  wounded  at  the  battle  cf  Stone 
River.  In  September,  1864,  while  in  command 
of  the  third  division  of  the  4th  AnnyOaipe,be 
was  wounded  at  the  battle  of  LoveJ<^s  Station, 
Georgia,  These  divisional  commands  were  the 
commands  of  an  officer  of  the  rank  of  major- 

feneral,  but  he  was  not  commissioned  as  a  ma- 
ii^general  of  volunteers  until  January,  1885, 
nor  oreveted  as  a  maj<»-general  in  the  army  un- 
tU  March,  1865. 

On  the  28th  of  July,  1866,  an  Act  was  passed 
by  Congress,  ch.  209,  14  Stat,  at  L.,  887, which 
provided  as  follows,  section  82:  "  Officers  of  the 
regular  army,  entitled  to  be  retired  on  account 
of  disability  occasioned  by  wounds  received  in 
battle,  may  be  retired  upon  the  full  rank  of 
the  command  held  by  them,  whether  in  the  reg- 
ular or  volunteer  service.,  at  the  time  sudi 
wounds  were  received."  It  January,  1868,  Gen- 
eral Wood  was  ordered,  et  his  own  request,  to 
appear  before  a  retiring  !)oard.  In  February, 
1868,  the  boud  made  tbe  following  finding : 
"  The  board  is  of  the  opinion  that  Brevet  Major- 
Oeneral  Thomas  J.  Wood,  Colonel  2d  Umted 
States  Cavalry,  is  incapacitated  for  active  serv- 
ice, and  that  said  incapaci^  is  the  result  of  three 
wounds  received  in  betde  in  the  line  of  his  duly, 
while  commanding  a  division  of  troops  in  the 
service  of  the  United  States."  This  finding  was 
approved  by  the  Prasident,  and  by  his  author^ 
ity  and  direction  this  order  was  issued  from  the 
Adjutant-General's  Office,  June  8, 1868:  "  Bre- 
vet Major-General  Thomas  J.  Wood,  Colonel  ad 
United  States  Cavalry,  having,  at  his  own  re- 
quest, been  ordered  lief  ore  a  board  of  eTamiiie- 
non,  and  having  been  found  by  the  board  to  be 
physically  incompetent  to  discharge  the  dutires 
of  his  office  on  account  of  wounds  received  in 
battle,  and  the  finding  having  been  approved  by- 
the  President,  his  name  will  be  plac«a  u^on  Um 
Ust  of  retired  officers  of  that  class  in  which  the 
disability  results  from  long  and  faithful  service, 
or  some  iqjury  incident  thereto.  In  accordance 
with  section  82  of  the  Act  approved  July  2^ 
1866,  General  Wood  is,  by  direction  of  theFraa- 
ident,  retired  with  the  full  rank  of  major^eo- 
eral. "  General  Wood  accepted  the  rank  of  ma- 
jor-general on  the  retired  list,  as  contained  In 
said  order,  and  received  Uie  pay  of  that  rank 
from  June  10,  1868,  to  March  3,  1876. 

On  the  8d  of  March,  1876,  Congress  nawnrt  an 
Act,  ch.  178,  18  Stat,  at  L.,  612,  entitled  "  An 
Act  for  the  Relief  of  General  Samuel  W.  Craw- 
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ford,  and  to  Fix  the  Rank  and  Pay  of  Retired 
Officers  of  the  Army."  The  Ist  section  of  this 
Act  provided  that  the  letiiement  of  Oeneral 
Cnwfoid,  as  a  colonel,  for  disabUitv  on  account 
of  a  wotind  received  in  battle,  should  be  amend- 
ed 90  that  he  should  be  retired  and  be  borne  on 
the  retired  list  of  the  army  as  a  brigadier-general, 
he  having  held  the  rank  of  a  bngadier-general 
at  the  time  he  was  wounded,  his  retired  pay  as 
brigadier-general  to  commence  from  the  passage 
of  3ie  Act  The  2d  section  of  the  Act  provided 
aa  f  ollowa:  ' '  All  officers  of  the  army  who  have 
been  heretofore  retired  by  reason  of  disabiU^ 
ariane  from  wounds  received  in  action  shall  M 
considered  as  retired  upon  the  actual  rank  held 
by  tbtm,  whether  in  the  regular  or  volunteer 
aervice,  at  the  time  when  such  wound  was  re- 
oeired,  and  shall  be  borne  on  the  retired  list  and 
lecdve  pay  hereafter  accordingly;  and  this  sec- 
tioD  shall  oe  taken  amd  construed  to  include 
thoae  now  borne  on  the  retiied  list  i>laced  upon 
ft  on  account  of  wounds  received  in  action." 
The  section  contains  some  exceptions,  which  it 
is  not  ctHitended  nndy  to  the  case  of  General 
Food. 

On  the  23d  of  March,  1875,  an  order  was  is- 
aited  from  the  Adjutant-General's  Office,  pro- 
viding that,  1^  direction  of  the  President  and 
OMiformably  to  said  Act  of  March  8,  1875,  the 
retired  list  of  the  army,  under  the  heading,  "Of- 
ficers retired  witii  the  full  rank  of  the  command 
bdd  by  them  when  wounded,  in  conformi^ 
with  sections  16  and  17  of  the  Act  of  August  8, 
18(1  [IS  Stat  at  L.,  289],  and  section  82  of  the 
Act  of  July  28, 1866,"  is  amended  to  fix  the  rank 
of  the  following  named  officers,  from  March  8, 
1875,  as  below  enumerated:  "  Brigadier-Gen- 
erals, Thomas  J.  "Wood  (heretofore  majoi^gen- 
eral),  and  two  other  major-generals;  colonels, 
three  brigadier-generals;  beutenant-colonels,two 
cokmeb;  major,  one  colonel;  mounted  captain, 
ooe  Uentenant-colonel;  captains,  two  colonels; 
mounted  first  lieutenants,  two  mounted  cap- 
tains; first  lieutenants,  three  captains,  and  one 
mounted  first  lieutenant;  second  lieutenant,  one 
noonted  secmd  lieutenant." 

There  were  73  officers  retired  on  the  rank  of 
fliecommand  held  by  them  when  wounded,  un- 
der section  S2  of  the  Act  of  1866.  Ofthese.allbut 
19  feQ  witfiin  the  exceptions  named  in  section  2 
of  the  Act  of  1876.  Of  these  19,  8  were  restored 
to  Oe  rank  on  which  they  were  originally  re- 
tbed.  after  the  promulgmon  of  the  order  of 
March  23,  1875.  After  Maatih  8, 1876,  General 
Wood  received  only  the  pay  of  a  brigadier-gener- 
al retired,  94,125  per  year,  the  pay  of  a  major- 
eeneral  retbeid  during  the  same  time  having  been 
|S,625  per  year.  In  September,  1879,  Oeneral 
Wood  broiuht  suit  against  the  United  States  in 
the  Court  of  Cl^ms  to  recover  the  sum  of  $1 ,600 
s  year  for  4^-  years,  as  such  difference  in  pay, 
riaimtng  that  he  held  the  office  of  major-geneial 
00  the  r^red  list  of  the  army  by  appointment 
of  the  President,  by  said  order  of  June  9, 1868, 
and  that  CJongress  had  no  power  toremovehim 
from  that  office  and  appoint  him  to  the  office  of 
briMdier-geiieral  on  the  retired  list.  The  Court 
at  Claims  dismissed  the  petition  on  the  merits. 
The  view  of  that  cotvt  was  that  under  the  stat- 
utes of  the  United  States  in  reference  to  the  ar^ 
my,  the  office  of  an  officer  of  the  army  and  his 
nak  are  not  necessarily  Identical;  that  the  office 
has  a  raak  attached  to  it,  expressed  by  its  title, 
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when  no  other  rank  is  conferred  on  the  officer; 
that,  the  office  remaining  the  same,  the  officer 
may  have  a  dkterent  rank  conferred  on  him,  as 
a  title  of  distinction,  to  fix  his  relative  position 
vrith  reference  to  otiier  officers  as  to  privilege, 
precedence  or  command,  or  to  determine  his 
pay;  that,  by  section  1374  of  the  Revised  Stat- 
utes, the  pay  of  officers  on  the  retired  list  of  the 
army  is  determined  by  the  rank  upon  which 
they  are  retired;  that,  by  section  1094,  the  offi- 
cers of  the  army  on  the  retired  list  area  part  of 
the  Army  of  the  IJnited  States  and,  therefore, 
no  one  can  be  upon  that  list  who  is  not  an  offi- 
cer appointed  in  the  manner  required  by  section 
2  of  article  2  of  the  Constitution;  that  an  officer 
of  any  grade,  on  the  active  list,  tiiusap{)ointed, 
may  be  retired  with  a  different  rank  firom  that 
which  belongs  to  his  office,  when  Congress  so 
provides;  tbSt  this  is  not  to  appoint  him  to  a  new 
and  different  office,  but  is  to  transfer  him  to  the 
retired  list,  and  to  change  bis  rank,  while  he 
holds  the  same  office;  and  that  in  connection 
with  this  change  of  rank  his  pay  may  be 
changed.  These  views  appear  to  us  to  be  sound. 
General  Wood,  holding  the  office  of  a  oolond 
of  cavalry  in  the  army,  his  retirement  with  the 
rank  of  malor-generail,  under  the  Act  of  1868, 
did  not  confer  on  him  the  office  of  major-gen- 
eral. He  remained  in  the  office  of  colonel  of 
cavalry,  and  acquired  a  higher  rank,  and  higl^r 
pay,  as  a  retired  officer.  Such  rank  not  being 
an  office,  Congress  could  change  his  rank,  and 
with  it  his  pay,  as  it  did  by  the  Act  of  1875.  His 
actual  rank,  when  he  was  wounded,  was  tliat  of 
brigadier-general  of  volunteers,  although  the 
rank  of  the  command  which  he  then  hdd  was 
that  of  a  major-generaL  The  rank  of  his  com- 
mand when  wounded  was  the  test  of  rank  and 
pay  under  the  Act  of  1866,  while  his  actual  rank 
when  wounded,  whether  in  the  regular  or  vol- 
unteer service,,  was  the  test  of  rank  and  pay  im- 
der  the  Act  of  1876.  Congress  had  the  same 
right  to  change  the  claimant's  rank  and  pay,  by- 
reducing  them,  that  it  had  to  change  the  rank 
and  pay  of  General  Crawford,  by  section  1  of 
the  Act  of  1875,  by  increasing  them,  the  stand- 
ard in  both  cases  being  the  actual  rank  held  by 
the  officer  at  the  time  he  was  wovmded.  The  of- 
fices of  both  were  left  untouched.  The  pay  of 
retired  officers  is  a  matter  entirely  within  the 
control  of  Congress,  and  so  is  their  rank. 

Th«  judgment  of  the  Court  qf  ClaifM  ia  of- 
firtMd. 

True  copy.   Test : 

James  H.  HoKemiey,  Clerk,  Sup.  Court,  U.  8. 


THOMAS  COCHRAN  rtal..  Survivors,  ete., 
Plfft.  in  Err., 
«. 
AUGUSTUS  8CHELL,  Late  Collector  of  Cus- 
toms. 


AUGUSTUS  SCHELL,  Late  Collector  of  Cus- 
toms, Plff.  in  Err., 
t. 
THOMAS  COCHRAN  Ksa  WILUAM  BAR- 
BOUR, Survivors,  etc. 
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IiUtTMt  onjvdgmnU,  vihen  allotoed— final  judff- 
ment,  what  i*. 

*L  Whefeawrltof  error  to  review  a  Judgment 
recovered  aeainst  a  collector  of  customs  for  moa- 
eys  exacted  b]r  andpald  to  him  on  eatries,  Is  brousht 
by  the  collector,  tbu  court  wilL  If  itafflrms  the  Judg- 
ment, allow  Interest  on  IL  under  Bule  SB. 

Z.  In  such  a  case,  the  "  final  Judgment "  Intended 
by  section  989  of  the  Revised  Sta&t^  is  the  Judg- 
ment as  It  stands  after  Itf  affirmance  by  this  court, 
and  afterthe  court  below  has  rendered  such  Judg- 
ment 08  the  mandate  of  this  court  requires. 

[No8.  112«,  1187.] 
Submitted  Apr.  16, 1883.    Decided  May  7,  JS8S. 

F  ERROR  to  the  Circtilt  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  history  and  ftctB  of  the  case  appear  in 
the  opinion  of  the  conrt  See,  also,  tOB  report 
of  the  decision  of  this  court  on  the  merits, 
atOe,  490. 

On  motion  to  reform  mandate. 

Xr.  8.  F.  PhilUpa.SpNot(or-8sn.4orSchell, 
defendant,  in  support  of  motion. 

Mr.  OeorKC  Bllsa,  for  Cochran  tt  at., 
plaintiffs,  eormu. 

Mr.  JvtUea  BUttehford  delivered  tlie  opin- 
ion of  the  court: 

These  writs  of  error  were  brought  to  review  a 
lodgment  lendeied  by  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New 
York,  October  14,  1882,  nunc  pro  ttine  as  of 
October  7, 1882,  in  favor  of  Thomas  Cochran 
and  WilUam  Barbour,  surviving  partners  of  S. 
Cochran  &  Co.,  against  Augustus  Schell,  late 
Collector  of  CuBtoms,  for  the  sum  of  $1,892.88, 
composed  of  |1,7S4.80  damages  and  $158.03 
costs.  The  damages  were  for  excessiTe  fees  ex- 
acted at  the  custom-house  on  entries,  and  the 
writ  of  error  brought  by  Schell  was  brought  to 
review  the  judgment  in  respect  to  the  recovery 
for  such  fees.  The  writ  of  error  brought  by  8. 
Cochran  &  Co.  was  based  on  their  failure  to  re- 
cover in  the  suit  for  duties  paid  under  protest. 
The  writs  of  error  were  heard  together  at  this 
Term  and  the  judgment  was  affirmed,  the  re- 
covery for  the  fees  and  the  failure  to  recover 
for  the  duties  being  both  of  them  sustained.  The 
judgment  of  this  court,  as  set  forth  in  the  man- 
date, was  rendered  March  19,  and  covered  both 
writs  of  error,  and  directed  that  the  judgment 
of  the  circuit  court  l)e  affirmed,  "  With  interest 
until  paid,  at  the  same  rate  per  annum  that 
similar  iudgments  bear  in  the  courts  of  the 
State  of  New  York."  The  mandate  was  sent  to 
the  court  below  on  the  4th  of  April,  and  now 
the  Solicitor-General,  representing  the  United 
States,  moves,  on  behalf  of  Schell,  to  correct  the 
judgment  and  the  mandate  bv  striking  out  the 
direction  as  to  interest,  so  that  the  judgment 
Tendered  October  14, 1882,  shall  not  carry  inter- 
est up  to  the  time  a  new  judgment  is  rendered 
by  the  court  below  on  the  mandate. 

This  application  appears  to  be  based  on  the 
construction  given  to  a  decision  made  by  the 
Chrcuit  Court  for  the  Southern  District  of  New 
York,  in  January,  1882,  in  Whitey.  Arthur,  10 
Fed.  Rep.,  80  [20  Blatehf.,  887].  That  was  a 
suit  against  a  collector  of  ctistoms  to  recover  du- 
ties paid,  in  which  the  circuit  court  rendered  a 
judgment  for  the  plaintiffs,  March  1,  1881,  for 
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$8,80S.9O,  and  where  at  the  trial  of  the  acOon 
Uie  court  had  made  a  certificate  of  piobaUs 
cause,  under  section  989  of  the  Revised  Statates. 
The  judgment  being  presented  for*  payment  oat 
of  the  Treasury,  under  that  section,  the  amount 
of  the  face  of  ft  was  paid,  without  any  interest 
on  it  after  its  rendition.    The  court  being  a[K 
plied  to  by  the  attorney  for  the  United  States  to 
direct  satisfaction  of  the  judgment  to  be  entered 
of  record,  it  was  held  that  the  government  was 
not  liable  for  any  interest  on  the  amount  of  the 
judgment  after  its  entry.    This  decision  was 
founded  on  a  consideration  of  the  statutory  pro- 
visions on  the  subject  of  thepajnnent  out  of  the 
Treasury  of  the  amount  of  a  judgment  recovered 
against  a  Collector  of  Customs  or  other  ofDcer  of 
the  revenue,  for  money  paid  to  Um  and  by  him 
paid  into  the  Treasury  in  the  performance  of  his 
official  duty,  where  a  cerdflcate  of    probable 
cause  is  granted.   The  result  reached  was  that, 
under  the  language  of  the  appropriation  bills  of 
1878, 1879,  l(So  and  1881  (Act  of  June  14, 1878, 
sec.  8,  20  Stat,  at  L.,  128;  Act  of  March  8,  1879, 
sec.  1,  Id.,  414;  Act  of  June  16,  1880,  sec.  1, 21 
Id.,  242;  Act  of  March  3, 1881,  sec.  1,  Id.,,  418), 
interest  accruing  after  the  entry  of  such  a  judg- 
ment, on  its  amount,  or  on  the  money  so  paid 
to  the  officer,  is  not  to  be  paid  by  the  goveni- 
ment;  and  that,  under  section  989,  the  ofiBceris 
notpersonally  liable  for  such  interest. 

This  court  has  never  made  any  decision  on 
the  points  thtis  ruled  on  in  Wliite  v.  Arthvr. 
The  case  of  Enkint  ▼.  Van  ArtdaU,  16  WalL, 
75  [82  U.  S.,  XXL,  68],  was  a  suit  to  recover 
bacK  an  internal  revenue  tax  illegally  exacted. 
The  court  below  had  instructed  ue  jury  titiat 
they  might,  In  their  verdict,  add  interest  to  the 
tax  paid.  This  cotirt  held  that  instruction  to  be 
correct,  but  the  only  decision  was  that  iateorest 
might  be  added  from  the  time  of  the  Ql^il  ex- 
acuoa  to  the  verdict  Nothing  woa  dedBed  as 
to  interest  on  the  judgment  when  the  govern- 
ment should  come  to  pay  it.  The  interest  in- 
cluded in  the  verdict  is  put  in  before  there  is 
any  certificate  of  probable  cause  and,  if  there  is 
no  such  certificate,  the  government  assumes  do 
part  of  the  liability  of  flie  defendant. 

In  rr.  8.  V.  Sherman,  98  U.  8.,  665  [XXV., 
286],  all  that  was  decided  was  that  there  musk 
be  a  certificate  of  probable  cause,  under  section 
989,  before  the  liability  of  the  government  to 
pay  a  judgment  against  a  revenue  officer  can  at- 
tach and  that,  where  a  certificate  of  probable 
cause  is  made  after  the  judgment  is  rendered, 
there  is  no  liability  of  the  government,  for  the 
interest  which  accrues  on  the  judgment  before 
the  making  of  the  certificate.  In  that  case,  the 
government  had  voluntarily  paid  the  interest 
which  accrued  after  the  malnng  of  the  certifi- 
cate. 

It  is  provided  bisection  1010  of  the  Revised 
Statutes,  that  "Where,  upon  a  writ  of  error, 
judgment  is  affirmed  in  the  Supreme  Court  or 
a  orcuit  court,  the  court  shall  adjudge  to  the 
respondent  in  error  just  damages  for  hu  delay." 
Rule  23  of  this  court  provides  that,  wliei«  a 
judgment  is  affirmed  on  a  writ  of  error,  "  The 
Interest  shall  be  calculated  and  levied  from  tbe 
date  of  the  judgment  below,  until  tbe  same  is 
paid,  at  the  same  rate  that  dmilar  judgments 
bear  interest  in  the  courts  of  the  States  'where 
such  judgment  is  rendered."  This  statute  and 
rule,  and  the  practice  under  them,  foUo'wed  in 
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the  mandate  In  the  present  case,  of  allowing  in- 
teicat  on  the  affinnance  of  a  Judgment  where  a 
(^Hector  is  plaintiff  in  error  were  urged  bjr  the 
counsel  for  the  defendant  in  White  t.  Arvmr, 
u  showing  that  in  that  case  interest  on  the  judg- 
ment ahomd  be  paid.but  the  court  held  that  such 
pnctice  could  not  affect  the  question  there 
niwd,  because  the  allowance  of  such  interest 
belonged  solely  to  the  putting  the  judgment  in 
<liape,  as  one  ui  a  private  suit. 

llie  interest  allowed  in  the  present  case,  in 
tlK  Jodgment  of  this  court,  was  allowed  under 
Bole  28,  which,  in  its  provisions  as  to  interest, 
is  in  harmony  with  section  966  of  the  Revised 
Statutes,  originaUj  enacted  August  28,  1872, 
eh.  118,  sec.  8,  6  Stat  at  L.,  518.  Such  inter- 
est, for  the  time  a  writ  of  error  is  pending.  Is 
really  damages  for  delay.  When  the  mandate 
of  this  court  goes  to  the  court  below,  it  is  nec- 
essaiT  tiiat  that  court,  with  a  view  to  execution, 
slunud  enter  a  further  judgment  in  accordance 
iritb  the  mandate,  covering  the  direction  of  this 
court  as  to  interest  and  as  to  costs  in  this  court 
on  tiie  writ  of  error.  A  writ  of  error  in  a 
<a«e  of  this  kind,  being  brought  by  direction  of 
«  department  of  the  government,  operates  as  a 
tupenedeat,  under  sections  1000  and  1001  of  the 
Revised  Statutes,  without  any  bond  to  answer 
in  damages  being  given.  The  plaintiff  in  the 
judgment  being  stayed  as  to  execution  while 
the  case  is  in  this  court,  and  there  being  a  new 
judgment  rendered  by  this  court  in  the  suit, 
"  t&  final  judgment  ''^referred  to  in  section  989 
is  the  judgment  as  it  stands  after  its  afflrmance 
I7  this  court,  and  after  the  court  below  has 
rendered  sach  judgment  as  the  mandate  of  this 
court  requires.  Therefore,  the  interest  allowed 
hi  this  case,  is  interest  before  fiiud  judgment, 
and  is  of  the  same  character  as  the  interest  al- 
lowed before  judgment  in  a  suit  against  a  col- 
lector where  there  is  no  writ  of  error.  In  both 
cases,  when  there  is  a  final  judgment,  theprin- 
dple  applle8,declared  by  this  court  in  Bnlnne  v. 
Van  Aniale,  uMtupra,  that  it  is  to  be  presumed 
the  sovemment  is  always  ready  and  willine  to 
pavns  ordinary  debts.  But,  where  there  Is  a 
judj^en^and  a  c«rttflcate  of  probable  cause,and 
thus  a  case  for  payment  out  of  the  Treasury 
imder  section  989,  and  then,  by  direction  of  the 
government,  a  writ  of  error  is  taken  which  oper- 
ates as  a  stay,  interest  on  the  judgment  during 
the  star  ou^t  to  be  allowed,  and  the  statutes 
not  omy  do  not  forWd  such  allowance  but  per- 
mit it  The  expression  "interest  and  costs  in 
fodgment  cases,  in  the  appropriation  bills  be- 
fore referred  to,  clearly  indudes  the  interest  in 
the  present  case,  it  being  interest  before  final 
judgment 

Tks  applieaUon  U  tlmied. 
Itaeoopjr.    Test: 

James  H.  HaKJeoner,  Clerk,  Sop.  Oonrt,  U.  S. 


1.  Undertbelstseothmof tbeAotoflM8,entltled 
An  Act  to  BstabUsb  the  Territorial  OovemmeDt  of 
Oregon,  a  Telisloiia  society,  in  order  to  establish  a 
title  to  publlo  umds  as  oooupied  as  a  mlaeionarv  sta- 
tion, must  be  in  the  actual  occupancy  of  the  lands 
at  toe  date  of  the  Act. 

S.  Sucb  Act  did  not  confer  title  on  a  religious  so- 
ciety for  lands  which  it  did  not  occupy  at  the  date 
of  tne  Act,  but  which  it  had  voluntarily  abandoned 
eleven  months  lief  ore,  and  the  occupancy  of  which 
It  never  resumed,  either  for  missionary  or  any  oth- 
er purposes. 

8.  Until  the  passage  of  the  Act  of  ISM,  called  the 
Donation  Act,  no  one  could  acquire  as  against  the 

interest  in  the  publto 

and  there  could  oe  no 


govemment  anytitie  to  or  interest  in  ute  publto 

lands  in  Oregon  Terrltoiy  and  tf '" 

constructive  possession  of  them. 


ids  in  Oregon  Territoi 
slonoi 
[No.   206.] 

Argtied  Mar.  SS,  1883. 
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Decided  Apr.  16,1388. 


MISSIONARY  80CIETT  OP  THE  METH- 
ODIST EPISCOPAL  CHURCH,  .^>pt., 

e. 

DALLES  cmr. 

(See  8.  C  17  Otto,  880-847.) 

l^aUe  loiufs  in  Oregon — rdigiou*  toeiety — (foTto- 

HonAet. 
See  17  Orro. 


APPEAL  from  the  Circuit  Court  of  theUntted 
States  for  the  District  of  Oregon. 
The  history  and  facts  of  the  case  appear  In 
the 

Statement  ol  the  case  bv  Mr.  Juitiee  Woods. 

This  was  a  bill  in  equity  filed  by  Dalles  Cltr, 
a  municipal  Corporation  organized  under  the 
laws  of  the  State  of  Oregon,  Msinst  the  Mission- 
ary Society  of  the  Methodist  Episcopal  Church, 
a  Corporation  organized  under  the  laws  of  the 
State  of  New  York. 

The  following  facts  were  disclosed  by  the 
pleadings  and  evidence:  the  complainant  was 
moorporated  by  an  Act  of  the  Legislature  of 
Oregon  passed  January  26,  1857,  which  was 
afterwanls  amended  by  on  Act  passed  January 
20, 1859.  By  the  last  named  Act  the  bounda- 
ries of  Dalles  Citr  were  established.  Long  prior 
to  the  passage  01  said  Acts  of  incorporation,  to 
wit:  in  the  year  1852,  a  large  portion  of  the  land 
within  said  boundaries  was  settled  upon  and  oc- 
cupied as  a  town  site  for  the  purposes  of  busi- 
ness and  trade  and  not  for  agriculture,  and  has 
been  so  occupied  ever  since  that  time.  During 
the  year  1855,  the  lawfuUy  constituted  authori- 
ties of  the  County  of  Wasco,  within  which  Dal- 
les City  was  situate,  caused  Uie  land  so  occupied 
to  be  surveyed  and  platted  into  lots,  blocks^ 
streets  and  alleys,  ana  the  plat  thereof  to  be  re- 
corded in  the  recorder's  omce  of  said  coun^. 
A  survey  was  made  by  the  United  States  of  the 
lands  so  occupied  as  a  town  site  and  such  sur- 
vey was  approved  on  February  4,  1860,  and  on 
April  19,  1860,  the  corporate  authorities  of  Dal- 
les City  entered  at  the  land-ofSce  of  the  United 
States  in  Oregon  City  the  fractional  northwest 
quarter  of  section  three,  in  township  one,  of 
ranee  thirteen  east,  containing  one  hundred  and 
twdve  acres,  in  trust  for  the  several  use  and 
benefit  of  tiie  occupants  thereof,  according  to 
Uieir  respective  interests.  All  this  was  done  in 
pursuance  of  the  Act  of  Congress  approved  May 
23,  1844,  and  of  the  Act  of  July  17,  1854,  10 
Stat,  at  L.,  805,  by  which  the  provisions  of  the 
Act  first  named  were  extended  to  the  Territory 
of  Oregon.  The  said  fractional  quarter  is  the' 
knd  occupied  by  Dalles  City  as  a  town  site. 
The  corporate  authorities  p^d  to  the  receiver 
of  the  land-office  $1.25  per  acre  for  said  frac- 
tional quarter,  and  DaUes  City  claimed  to  have 
thereby  acquhred  title  thereto  in  trust  as  afore- 
said. 

The  defendant,  the  Missionary  Society  of  the 
Methodist  Episcopal  Church,  claimed  to  own 
in  fee  simple  a  tract  of  land  containing  648^^ 
acres,  for  which  a  patent  was  issued  to  it  by  the 
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United  States  on  July  0, 1876.  The  land  de- 
scribed in  the  patent  included  the  fractional 
quarter  to  which  Dalles  City  claimed  title  and 
of  which  it  was  in  poesmsion. 

The  bill  filed  in  this  case  asserted  the  validity 
of  the  titte  of  D<dles  City,  the  complainant,  to 
said  fractional  quarter,  and  averred  that  the 
patent  for  64&^  acres,  which  included  said 
fractional  quarter,  was  improvidentlv  issued  to 
the  Missionary  Society  in  violation  of  the  rights 
of  complainant,  and  prayed  for  a  decree,  de- 
claring the  complainant  to  be  the  owner  of  said 
fractional  quarter  in  trust  for  the  use  and  bene- 
fit of  the  owners  and  occupants  thereof,  declar- 
ing that  the  defendant  held  the  legal  title  in 
trust  for  the  complainant,  and  directing  it  to 
make  a  conveyance  to  the  complainant  therefor, 
to  be  held  by  it  in  trust  for  the  respective  oc- 
cu^nts  thereof. 

Upon  final  hearing,  the  circuit  court  rendered 
a  decree  in  favor  of  the  complainant,  in  accord- 
ance with  the  prayer  of  the  bill.  This  appeal 
is  prosecuted  to  reverse  that  decree. 

Mr.  E.  L.  Famcher,  for  appellant: 

The  land  department  finally  decided  the  ques- 
tion of  the  right  of  the  appellant  to  the  patent; 
and  the  dedsfon  by  the  Secretary  of  the  Interior 
is  final. 

Quimbff  V.  Conlan,  8  Mor.  Tran.,  487. 

MtMri.  Joha  H.  Mitchell  and  Jame$  K. 
KMy,  for  appellee. 

Mr.  JutUce  Woods  delivered  the  opinion  of 
the  court: 

It  is  clear  and  does  not  seem  to  be  disputed, 
that  the  title  of  the  appellee  to  the  fractional 
quarter  of  land  descnbed  in  the  bill  is  a  ^ood 
and  valid  title  against  all  the  world,  unless  it  be 
the  appellant,  the  Missionary  Society  of  the 
Methodist  Episcopal  Church.  The  title  of  ap- 
pellee was  acquired  bv  virtue  of  an  entry  made 
at  the  proper  land-office,  in  pursuance  of  the 

Srovisions  of  two  Acts  of  Conness,  one  passed 
[ay  23,  1844,  6  Stat,  at  L.,  667,  and  the  other, 
July  17, 1854, 10  Stat,  at  L.,  805.  The  contro- 
versy in  the  case  arises  upon  the  claim  of  the  ap- 
pellant, which  contends  that  its  title  is  better 
and  superior  to  that  of  the  appellee. 

The  patent  from  the  United  States  to  the  Mis- 
sionary Society  of  the  Methodist  Episcopal 
Church  for  the  lands  in  controversy  was  issued 
by  virtue  of  section  2447  of  the  Revised  Stat- 
utes and,  as  directed  by  that  section,  declared  as 
follows  :  "  That  this  patent  shall  only  operate 
as  a  relinquishment  of  title  on  the  part  of  the 
United  Stales,  and  shall  in  no  manner  interfere 
,  with  any  valid  adverse  right  to  the  same  land, 
nor  be  construed  to  preclude  a  le^  investiga- 
tion and  decision  by  tiie  proper  judicial  tribunal 
between  adverse  claimants  to  the  same  land." 
It  is,  therefore,  clear,  that  the  patent  does  not 
conclude  this  controversy  and  that  if  the  United 
States  had,  at  the  date  of  the  patent,  no  title  to 
the  lands  described  therein,  the  patent  conveyed 
none  to  the  defendant.  But  both  parties  contend 
that  they  had  acquired  the  title  of  the  United 
States  long  before  the  date  of  the  patent  As 
the  appellee  is  conceded  to  have  frima  fade  a 
good  title,  the  f^pellant  is  driven  to  show  a 
better  title,  independently  of  the  patent.  This  it 
has  undertaken  to  do.  The  only  question  in  the 
case,  therefore,  is:  hasitsucceeidedin  establish- 
ing a  title  to  the  premises  superior  to  that  under 
546 


which  the  appellee  claims,  and  by  virtue  of 
which  it  is  in  possession? 

The  appellant  asserts  title  under  the  pro- 
visions of  the  1st  section  of  an  Act  of  Congress, 
passed  August  14,  1848,  entitled  "  An  Act  to 
Establish  the  Territorial  Qovemment  of  Ore- 
gon." 9  Stat  at  L.,  823.  This  section,  among 
other  things,  declared :  "  That  the  title  to  the 
land,  not  exceeding  six  hundred  and  forty  acres, 
now  occupied  as  missionary  stations  among  U>» 
Indian  Tribes  in  said  Territory,  together  with 
the  improvements  thereon,  be  confirmed  and  es- 
tablished in  the  several  rdigious  societies  to 
which  said  missionary  stations  respectively  be- 
long." The  appellant  contends  that  on  Augu^ 
14,  1848,  it  was,  within  the  meaningof  the  stat- 
ute, occupying  as  a  missionary  station,  among 
the  Indian  Tnbes  of  Oregon,  the  Wds  now  in 
dispute.  Whether  this  contention  is  wdL 
founded  is  the  turning  point  of  theoontroversy. 

It  appears  from  the  testimony  in  the  record 
that,  in  the  year  1886  or  1837,  a  missionary  sta- 
tion was  established  by  the  Missionary  Society 
of  the  Methodist  Episcopal  Church,  under  the. 
superintendence  of  the  Rev.  Jason  Lee,  on  the 
lands  now  in  controversy,  situate  on  the  Colom- 
bia River,  east  of  the  Cascade  Mountains,  at  a 
place  then  called  Wascopum,  but  since  then 
known  as  The  Dalles.  In  1844  Lee  was  suc- 
ceeded by  the  Rev.  Qeorge  Gary,  who  contin- 
ued to  be  the  superintendent  of  the  station  until 
July,  1847,  when  he  was  succeeded  by  Rev. 
William  Roberts.  At  this  time  there  were  at  the 
station,  a  two  story  dwelling-house,  a  school^ 
house  which  was  used  also  as  a  church,  a  store- 
house with  cellar  underneath,  a  bam,  some 
farming  lands  inclosed,  and  farming  atensilB. 

In  August.  1847,  Mr.  Roberts,  being  still  the 
superintendent  of  the  station,  transferred  it  to 
Dr.  M.  Whitman,  who  was  a  missionary  of  tiw 
Presbyterian  Missionary  Society,  known  as  th» 
American  Board  of  CommissionerB  for  Fore^n 
Missions.  An  account  of  this  transfer  is  given 
in  the  testimony  of  Mr.  Roberts,  as  follows : 

"  In  August,  1847, 1  transferred  the  said  sta- 
tion into  the  hands  of  Dr.  M.  Whitman  at  the 
assent  of  the  A.  B.  C.  F.  M.  The  mission  sta- 
tion was  placed  in  his  hands  on  the  conditions 
and  with  the  understanding  that  it  should  be  oc- 
cupied by  them  for  the  use  and  benefit  <rf  the 
Indians  residing  in  that  place  and  vicinity.  For 
the  movable  property,  they  were  to  pay  such  an 
amount  as  might  mutually  be  agreed  upon.  For 
the  station  itself,  they  were  to  give  no  compen- 
sation ;  the  underBtanding  being  all  the  while 
that  the  mission  was  to  be  maintained  by  them 
for  the  use  and  benefit  of  the  Indians  in  a  reUfp- 
ious  I  point  of  view,  which  included  the  educa- 
tion of  the  children,  the  instruction  of  the  Ixt- 
dian  parents  in  all  matters  pertaining  to  their 
religious  interests  and  temporal  iral-being. 
The  reasons  for  the  transfer  without  compensa- 
tion were  briefly  these :  the  Methodist  Miaioa 
had  but  one  station  east  of  the  Cascades  and 
more  work  in  the  Willamette  than  they  ooold 
well  attend  to.  The  American  Board  had  three 
stations  in  the  upper  county,  and  it  was  quite 
desirable  for  them  to  have  The  Dalles  also,  as  it- 
was  the  key  to  that  entire  region,  and  as  an  act 
of  Christian  regard  and  confidence  the  tianafier 
was  thus  made." 

'  'The  amount  which  Dr.  Whitman  was  to  pay 
for  the  movable  property  was  subsequently 
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fixed  at  a  fraction  over  $600.  This  incltided  a 
hige  canoe,  fanning  utensfls,  fanning  mill. 
Mine  wheat,  etc" 

Fajinent  of  the  $600  -waa  made  by  a,  draft 
drawn  by  Dr.  Whitman,  dated  in  September, 
1847,  npon  the  American  Boeid. 

Mr.  Bobeitg.  the  Kev.  Alvin  F.  Waller,  and 
Mr.  Brewer,  the  l^ter  two,  up  to  the  date  of  the 
transfer,  having  been  in  the  occupancy  of  the 
miasion,  left  the  station  immediately  after  the 
transfer  and  went  down  the  Columbia  River. 
They  carried  off  their  movable  property  which 
had  not  been  sold  to  Dr.  Whitman.  Doctor 
Whitman,  to  whom  the  station  had  been  trans- 
ferred, remained  there  a  few  days  and  then  re- 
tonied  to  his  home  at  Wailatpu,  distant  about 
one  hundred  and  forty  miles.  He  left  his 
n^hew,  Perrin  B.  Whitman,  a  youth  seven- 
teen years  of  age,  at  The  Dalles  in  possession  of 
the  buildings  which  had  been  occupied  by  the 
Methodist  missionaries.  On  November  39, 
1847,  Dr.  Whitman  was,  with  his  family  and 
a  ntimbcT  of  other  persons,  murdered  hy  *^® 
Caynse  Indians  at  his  home  at  Wailatpu.  When 
news  of  this  massacre  reached  Perrin  B.  Whit- 
man, he  abandoned  The  Dalles  and  went  down 
the  Columbia  River,  leaving  no  one  in  the  oc- 
copancy  of  the  station. 

After  the  transfer  of  the  station  by  Roberts 
to  Whitman  iu  August,  1847,  the  record  does 
not  show  that  any  missionary  labors  were  ever 
performed  at  the  Dalles,  either  by  the  Metho- 
ds Sodetv  or  the  American  Board,  except  two 
or  three  renrious  services  held  by  Mr.  Waller 
hi  June,  18M,  when  he  went  to  The  Dalles  to 
abcnr  Jb.  Roberts  the  boundaries  of  the  mis- 
iian  claim.  After  the  month  of  August,  1847, 
no  person  representingthe  Methodist  Mission- 
ary Society,  and  after  December,  1847,  no  per- 
presenting  the  American  Board,  ever  oc- 
I  the  misdonary  station  at  The  Dalles. 

reason  assigned  by  the  appellant  why 

the  American  Board  arandonea  the  station 
and  why  possession  of  it  was  not  resumed  by 
the  Methodist  Bocie^  was  the  fear  of  Indian 
hoAilities. 

It  foDowB  that  on  August  14, 1848,  when  the 
Act  to  organize  the  Territory  of  Oregon  was 
paned,  the  station  was  not  in  the  occupancy  of 
anyone  representing  either  of  the  Missionary 
Societies. 

About  the  last  of  rebruary  or  the  first  of 
Karch,  1849,  Messrs.  Walker,  Spaulding  and 
JBeto,  three  missionaries  of  the  American  Board, 
ddivered  a  writing  to  Mr.  Roberts  in  which  they 
"  Offered  for  his  acceptance  the  miasion  station 
at  Wascopum,  near  the  Grand  Dalles  of  the  Co- 
lombia River, ' '  and  proposed '  'that  it  be  retrans- 
ferred  to  the  Oregon  Mission  of  the  Methodist 
Sptocopal  Church,  in  the  same  manner  in  which 
it  was  received  by  the  Or^on  Mission  of  the 
American  Board  of  Commissioners  for  Foreign 
Kiaaioiis."  The  draft  given  to  Mr.  Roberts  for 
the  movable  property  at  The  I>aUe8,sold  by  him 
to  Dr.  Whitman  in  August,  1847,  was  delivered 
op,  it  having  never  been  paid. 

The  mpeUant  did  not  resume  missionaiy 
work  at  The  Dalles  after  this  attempt  to  retrans- 
fetj  not  did  it  take  possession  of  the  premises. 
In  Jnne,  1860,  Mr.  Roberts  letumed  to  The 
DaOea  for  the  purpose  of  making  a  survey  of 
tte  MO  acres  which  h6  proposed  to  claim  for 
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the  Missionary  Society  of  the  Methodist  Epis- 
copal Church  under  the  Act  of  1848.  He  made 
a  survey  and  had  it  recorded. 

On  February  28, 1859,  several  years  after  the 
lands  in  controversy  had  been  entered  and  paid 
for  by  Dalles  City,  the  American  Board  deliv- 
ered to  the  Missionary  Society  of  the  Methodist 
Episcopal  Church  a  release  of  all  their  right 
and  title  to  the  property  in  the  vicinity  of  The 
Dalles  on  the  Columbia  River,  known  as  the- 
"mission  property." 

The  question  is  presented  whether,  upon  these 
facts,  the  appellant,  the  Missionary  Society  of 
the  Methodist  Episcopal  Church,  has  shown  a 
better  title  to  the  lands  in  controversy  than  that 
of  Dalles  City,  the  appellee. 

The  title  claimed  by  appellant  is  based  en- 
tirely upon  the  first  section  of  the  Act  of  Au- 
gust 14,  1848,  before  referred  to.  This  was  a 
public  grant  In  the  case  of  JR.  B.  Go.  v.  Litefi- 
fleU  [64  U.  8.,  3CVI.,  600],  it  was  said  by  this 
court,  speaking  of  a  public  grant  of  land: 
"All  grants  of  this  description  are  strictly  con- 
strued against  the  grantees.  Nothing  passes 
but  what  is  conveyed  in  clear  and  explicit 
language."  See,  also,  Jaekton  v.  Lamphxre,  3 
Pet.,28»;  Beatvy.  Knottier,  4  Pet.,  185;  Batik 
V.  BUlingB,  4  Id.,  514;  Charles  Rit«r  Bridge  v. 
Wwrren  Bridge,  11  Pet.,  420;  B.  R.  Co.  v.  U. 
5. ,  92  U.  8. ,  738  [XXm.  ,684]. 

The  Act  of  August  14,  1848,  confirms  and 
establishes  title  to  land  occupied  at  the  date  of 
the  Act  as  missionary  stations  among  the  In- 
dian Tribes.  The  words  are  "  now  occupied." 
To  occupy,  means  to  hold  in  possession;  to  hold 
or  keep  for  use;  as  to  occupy  an  apartment.  Web- 
ster's Dictionary.  The  appellant  contends  that 
this  Act  confers  title  on  it  for  lands  which  it 
did  not  occupy  at  the  date  of  the  Act,  but  which 
it  had  voluntarily  abandoned  eleven  months 
before,  and  the  occupancy  of  which  it  never 
resumed,  either  for  missionary  or  any  other  pur- 
poses. Not  even  a  liberal  construction  would 
8u^>ort  such  a  claim. 

But  the  appellant,  conceding  that  it  was  not 
in  the  actual  occupancy  of  the  premises,  either 
as  a  missionary  station  or  otherwise,  at  the  date 
of  the  passage  of  the  Act,  nevertheless  insists 
that,  being  in  actual  occupancy  iu  August,  1847, 
it  transferred  its  rights  therein  to  the  American 
Board  on  condition  that  the  latter  societv  should 
mainta^  a  mission  there  for  the  benefit  of  the 
Indians,  and  that  as  the  American  Board  f  aUed 
to  maintain  such  a  mission  and  abandoned  the 
premises,  the  rights  of  the  appellant  reverted 
to  it  and  it,  therefore,  had  a  constructive  pos- 
session when  the  Act  of  August  14,  1848,  was 
passed,  which  brought  it  wittiin  the  meaning 
of  the  Act. 

We  do  not  think  this  contention  can  be  sus- 
tained. In  the  first  place,  it  cannot  be  fairly 
inferred  from  the  testimony  in  the  record  that 
the  transfer  of  tiie  missionary  station  was  a 
conditional  one,  and  that  it  was  any  part  of  the 
contract  that  the  rights  of  the  appellant  should 
revert  to  it  if  the  condition  were  broken.  It  is 
plain  that  the  transfer  was  absolute.  Doubtless 
It  was  the  expectation  of  the  appellant  that  the 
transferee  would  conduct  upon  the  premises  a 
mission  for  the  religious  benefit  of  the  Indians, 
and  such  doubtless  was  the  purpose  of  the  Amer- 
ican Board.  But  it  does  not  appear  to  have  been 
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any  part  of  the  contract  that,  if  the  American 
Board  failed  to  carry  on  such  a  miasion,  the 
sppellant  should  resume  possession. 

But  conceding  that  such  was  the  understand- 
ing between  the  parties,  there  is  still  a  fatal  ob- 
stacle to  any  claim  on  the  part  of  the^)pellant. 
When  the  appellant  was  in  the  occupancy  of 
the  premises  m  controversy,  and  when  it  made 
the  transfer  of  possession  in  August,  1847,  and 
until  the  passage  of  the  Act  of  August  14, 1848, 
to  establish  the  taritorial  government  of  Ore- 
gon, that  part  of  the  country  was  without  an 
organized  territorial  government  under  the  laws 
of  the  United  States.  The  public  domain  which 
was  included  within  the  Territory  of  Or^^n  by 
the  Act  just  mentioned,  had  not  then  beea  sur- 
veyed nor  was  itopen  to  settlement,  preemption 
or  entry.  Stark  v.  Btarr,  6  WaU.,  408  [73  U. 
B. ,  XYill. ,  925].  The  title  was  in  the  United 
States,  subject  to  the  poss^sorv  Indian  title  to 
portions  of  the  Territory,  and  there  was  no  law 
by  which  any  person  or  company  could  acquire 
title  from  the  government.  All  persons,  there- 
fore, who  settled  upon  the  public  lands  ac- 
quired no  rights  thereby  as  against  the  govern- 
ment. They  were  merely  tenants  by  sufterance. 
The  most  they  could  claim  was  the  right  of  act- 
ual occupancy  as  against  other  settlers.  Such 
an  occuiwnt  could  yield  his  right  of  ttctuol  pos- 
aession  to  another  settler,  but  ne  could  convey 
no  oUier  interest  in  the  land.  If  he  abandoned 
the  land  and  another  settler  occupied  it,  the 
former  lost  allright  to  the  possession.  If  he  trans- 
ferred the  possession  to  another  and  the  trans- 
ferree  abandoned  the  land,  the  first  possessor 
could  daim  no  right  in  the  land  unless  he  again 
look  actual  possession.  In  short,  the  settler  nad 
so  right  as  against  the  government,  and  no 
rights  under  the  laws  of  the  United  States,  as 
against  anyone  else,  to  the  possession  of  the 
land  in  his  actual  occupancy,  except  and  only 
so  long  as  such  occupancy  continued. 

It  is  true  that  before  the  passage  of  the  Act  of 
August  14,  1848.  to  organize  a  territorial  gov- 
ernment for  Oregon,  the  people  of  that  Terri- 
tory had,  in  June  and  July,  1846,  met,  by  their 
delegates,  in  convention,  and  adopted  laws  and 
regulations  for  their  govemmoit  "Until  such 
time,"  as  they  declared,  "  as  the  United  States 
of  America  extend  jurisdiction  over  us."  In 
this  plan  of  government  it  was  provided  that 
anyone  wishmg  to  establish  a  claim  to  land 
should  designate  the  extent  of  his  claim  byline 
marks  and  have  it  recorded  in  the  ofiSce  of  the 
territorial  recorder.  The  appellant  cannot  de- 
rive any  title  from  this  regulation,  for  it  never 
defined  the  extent  of  its  claim  by  boundaries 
and  never  recorded  the  same,  as  required  bv  the 
regulation,  until  long  after  the  passage  of  the 
Act  of  August  14,  1848,  "to  organize  a  territo- 
rial government  for  Oregon."  That  Act  in  its 
14th  section  declared  as  foUows:  "All  laws  here- 
tofore passed  in  said  Territory  making  grants 
of  land,  or  otherwise  affecting  or  encumbering 
the  title  to  lands,  shall  be,  and  are  hereby  de- 
clared to  be,  null  and  void." 

Referring  to  this  Act,  this  conrt  declared  in 
the  case  of  Loumtdale  v.  Rirriih,  21  How.,  298 
[62  U.  8.,  XVL,  81],  that  Congress  passed  no 
law  in  anywise  affecting  title  to  lands  in  Ore- 
gon till  the  passage  of  the  Act  of  September  27, 
1860  [9  Stat  St  L.,  496],  and  diat  prior  to  that 
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We  hm  seen  that  it  was  not  poosible  to  sc- 
-osire  any  title  as  against  the  United  States  be- 
fore Uie  passage  of  tlus  Act  If,  therefore,  the 
fora  ii  to  be  given  to  the  -vroids  of  the  statute 
which  the  aiqtellant  claims  for  them,  they  must 
refer  to  the  possessory  title  uider  the  regula- 
tioiii  aiwTe  mentioned  of  the  prorisional  gorem- 
ment.  Bat  no  steps,  as  -we  have  seen,  were 
taken  by  appellant  to  establish  its  claim  under 
tiiow  reentetioQS.  It  had  simplT  settled  upon 
the  pulmc  domain  as  a  tenant  by  sufteiance, 
without  authority  of  any  law  or  regulation  of 
any  goTemment,  and  had  done  no  act  by  which 
it  nrald  scqtiirB  any  claim  of  title.  Whatever, 
tberefoie,  may  have  been  the  case  with  other 
Bamooarj  societies,  the  appellant  had  no  title 
of  107  kind  which  could  be  confirmed  and  e»- 
Ubtidted  by  the  Act  of  Aurast  14, 1848.  The 
Ameikan  Board  waa  in  no  oetter  position. 

Neither  of  the  Societies  acquired  any  title 
noder  the  Act  of  1848.  The  writing  executed  in 
184S  by  Messrs.  Walker,  Spaulding  and  Eels, 
lad  the  release  made  by  uie  American  Board 
to  the  appellant  in  1850,  after  Dalles  City  had 
eotend  sad  paid  for  the  land,  and  the  patent 
of  the  United  States  in  1875,  which  was  a  mere 
release,  ootrv^yed  no  rights  to  the  appellant  in 
the  hods  in  controversy. 

Tktdeene  tf  1h»  dreuit  Court  vat,  ihertfort, 
n^mtd  mtM*  h»  e^gtrmed. 
WWCOP7.    Test: 

James  H.  If oKenney,  Clerk,  Sup.  Court,  V.  S. 


MI38IONAKY  SOCIETY  OP  THE  METH- 
ODIST EPISCOPAL  CHUECH,  Appt., 
«. 
JAMES  K.  EIELLT  bt  ai^ 


SAME,  Appt., 
JAMES  K.  KELLY  et  kl. 

(See  S.  C,  17  Otto,  817,  IToU.) 
Qua  foliowed—deeree  qfflrmtd. 

1.  TUi  oasB  is  stanOar  to  Hlsslonarr  Sooletr  V.  Dal- 
le} agtt,  and  Is  governed  bj  that. 

i.  Utt  nipeDees  bavliiff  shown  an  equitable  title 
jn  tliwulmi,  under  the  Donation  Act  of  Sep.  27, 
wB.  the  dacsee  in  their  favor  aiiould  be  affirmed. 

nXot.  907.306.] 
Argfui  Mar.  gS,  1883.  JMeUtd  Apr.  16, 1883. 

A  PPEAL8  from  the  Circuit  Covirt  of  the 
A    United  States  for  the  District  of  Oregon. 

For  the  history  and  facts  of  the  case  see  the 
]»«ctding  case  of  Mimonary  Sooitty  v.  DaiUt 
^.  anU,  545  n. 

Sr.  E.  It.  Faaeher,  for  appellant 

Mtmn.  Jolin  B.  BUtohall  and  Jame*  K. 
StBf,  for  sj^ellees. 

Xr.  Ju»tiee  Wooda  delivered  the  opinion  of 
thecovrtt 

Thtsa  cases  were  in  all  respects  similar  to  the 
tase  ol  Mitfonary  Boeiety  v.  DcMet  Oity  [ante, 
S^^,  esoratt  that  the  appellees  claimed  under 
a  titls  di&rent  from  that  relied  on  by  Dalles 
("ity.  So  far  as  the  title  of  the  appellant  is  con- 
coned,  ttwy  vrere  tried  upon  the  same  evidence 
as  can  No.  308.  It  follows,  that  if  the  appel- 
See  17  Otto.         U.  8.,  Book  27 


lees  in  these  canon  show  an  equitable  title  in 
themselves,  the  decree  should  be  afiSrmed.  This 
they  have  dime.  They  all  claim  title  under  one 
Winsor  D.  Bigelow.  The  title  of  Bigelow  was 
derived  tuder  the  Act  of  Congress  of  Septem. 
ber  27, 1860, 9  Stat  at  L. ,  486,  commonly  called 
the  Donation  Act  This  Act  gave,  upon  cer- 
tain conditions,  to  every  white  settler  upon  the 
public  lands,  above  the  age  of  ei^teen  yeai-s 
and  behig  a  citizen  of  the  United  States,  a  half 
section  of  land,  tf  he  were  a  single  man;  and  a 
whole  section,  if  be  were  a  mairied  man.  The 
record  deariy  shows  a  full  compliance  by  Bige- 
low with  the  law,  and  establishes  his  nght  to 
the  lands  in  controversy,  which  be  afterwards 
conveyed  to  the  appellees  in  these  cases.  Th» 
decree  of  the  Cireuit  Court  in  theie  ea»ei,  'ehieh 
(MM  timOar  to  t/te  decree  in  aue  t06,  toaa,  there  ■ 
fore,  right,  and  thould  be  t^fflrmtd;  and  it  i*  $o 
crdared. 
True  oopy.    Test: 

James  H.  McKeutey,  Clerk,  Sup.  Court,  X5. 8. 


CITY  OF  QUINCY,  Plff-  »»  Brr., 

V. 

MARY  COOKE,  Ezrz.  of  Ltuan  Cookb. 

(See  S.  C  ITOtto,  Sffi-NiS.) 

Ittinci*  ContHtution — legalizing  gubeeripiion  to 
railroad. 

1.  The  olty  oounodl,  and  not  the  voters  of  an  in- 
corporated oltr,  are  its  eoiporate  authorities  wittiln 
the  meaoiac  01  the  mtaMxis  Constitution  of  ISM. 

&  UndwthelUinats  OonsUtution  of  18t8w  the  leg- 
islature of  that  State  could  confirm  and  legalize  a 
subscription  ofacttytothestockof  arailroadcom- 
pany,  which  bad  been  made  wltlunit  legislative  au- 
thority, and  oonfer  upon  the  oito'  power  to  issue 
bonds  to  the  amount  of  the  stock  subsorlbed,  and 
such  bonds  are  valid  in  the  bands  of  a  hona  fide 
holder. 

[No.  1048.1 
BuimUtted  Jan.  19, 1883.  Leaded  Apr.  16, 1883. 

r^  EBROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Illinois. 
The  history  and  facts  of  the  case  ^pear  in 
the  opinion  of  the  court. 
Mr.  Carl  E.  Epler,  for  plaintiff  in  error. 
jr««*r*.  Jamea  Grant,  WUllaaa  MeFad- 
on,  Whit  M.  Grant  and  WiOiam  Mar  A,  for  de- 
fendant in  error. 

Mr.  Juttiee  Harlan  delivered  the  opinion  of 
the  court: 

On  the  7th  day  of  August,  1868,  the  city  coun- 
cil of  Quincy,  luinois,  in  conformity  with  a  vote 
of  the  people  at  an  election  held  under  the  au- 
thority of  a  resolution  adopted  by  that  body  on 
the  9th  day  of  Jane  previous,  passed  an  ordi- 
nance empowering  and  directing  the  mayor  to 
subscribe  $100,000,  payable  in  city  bonds,  to 
the  capital  stock  of  the  Mississippi  futd  Missotiri 
River  Air  Line  Railroad  Companv,  a  corpora- 
tion created  tmder  the  laws  of  Missouri.  The 
object  of  the  subscription  was  to  aid  in  the  con- 
struction of  a  railroad,  lying  wholly  within  the 
State  of  Missouri,  from  West  (3uincy  north- 
westerly, connecting  Quincy  witn  the  road  of 
that  company.  The  ordinance  made  it  a  con- 
dition of  the  issue  and  payment  of  the  bonds, 
that  there  should  beexpended  the  sum  of  $60,000 
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In  grading,  bridging  and  tieing  the  rood,  com-  one  time,  in  t 
mencing  at  West  Quincy,  for  a  distance  of  These  provisi 
twenty-five  miles;  further,  that  due  guaranties  ezp^ises  inci 
be  given,  before  the  bonds  were  iwoed,  thattheir  poses,  and  nc 
process  shoold  be  so  expended,  "the  City  of  thori^  to  ma 
Quincy  to  determine  on  the  compliance  with  fened  by  sta) 
said  conditions  and  issue  of  bonds  in  payment  six>w  tliat  tht 
of  the  subscription."  subscription  i 

On  the  succeeding  di^,  August  8, 1808,  the  quently,  pan 
City,  by  its  mayor,  made  the  subscription  upcm  that  they  vnu 
the  required  conditions.  pal  purposes 

SubsequentlT,  March  87,  1809,  the  Qenwal  charter  of  the 
Assembly  of  DUnois  passed  a  statute  declaring  2.  The  que 
"That  the  acts  of  the  city  council  of  the  City  of  determinable 
Quincy,  from  June  2,  1868,  to  August  28, 186S,  Constitution 
in  ordering  an  election  on  the  proposition  to  sub-  subscriptions 
scribe  f  1(M,000  to  the  capital  stock  of  the  Mis-  popular  yote  ] 
sissippi  tmd  Missouri  Biver  Air  Line  Railroad  "  No  counQr, 
Company.and  the  8ubscrii>tion  of  said  8tock,and  municipality 
all  other  acts  of  said  council  in  connection  there-  the  capotal  stc 
with,  are  hereby  legalized  and  confrmed."  8  poration,  or  n 
Pri.  Laws  m.,  18(j»,  p.  876.  in  aid  of  snci 

On  the  first  day  of  January,  1870,  the  city  That  the  ado] 
council  issued  to  the  company,  in  part  p^ment  construed  as 
of  said  subscription,  fifty  bonds  of  the  CSty,  of  municipality  t 
$500  each,  numbered  from  one  to  tttj,  inclu-  the  same  hay< 
sive;  and,  on  May  18,  1870,  in  furtber  pay-  laws,  by  a  vol 
meat,  seventy-five  additional  bonds,  numbered  palities  prior  t 
from  fifty-one  to  one  hundred  and  twenty -five,  clear  in  view  c 
inclusive.  The  remainder,  dated  July  1, 1870,  of  tbatConstiti 
were  issued  on  November  12, 1870,in  further  and  contained  in  tl 
full  payment.  Upon  each  delivery  of  bonds,  strued  as  to  d( 
the  City  received  in  exchange  an  equal  amount  power  to  autho 
at  par  value  of  the  stock  of  the  railroad  com-  any  indebtedn 
pany.  The  bonds,  negotiable  in  form,  were  poses,  for  wbJ 
made  payable  to  the  railroad  company  or  tiearer  have  voted,  an 
at  the  National  Bank  of  Commerce  in  Kew  bv  such  vote,  < 
York.  They  purport  to  have  been  issued  under  oi  December,  I 
and  by  virtue  of  the  ordinance  of  August  7, 1868,  vided,  That  n< 
and  of  the  said  Act  of  Assembly.  The  present  shall,  in  any  p 
action  was  brought  to  recover  the  amount  of  or  from  any  st 
certain  coupons  of  the  bonds  so  issued.  same  shall  be 

The  special  finding  shows  that  all  of  the  cou-  City  of  Quincj 
pons  sued  on,' except  one,  were  of  the  bonds  is-  upon  the  taza 
sued  and  delivered  January  1  and  May  18, 1870;  mdedfurther,  1 
that  the  bonds  from  wtiich  the  coupons  sued  on  have  no  power 
were  taken,  with  all  their  coupons,  were  pur-  exercise  imder 
chased  by  plaintiff  for  value,  before  maturity.  State." 
in  open  market,  in  the  usual  course  of  business,  The  Suprem* 
and  without  notice  of  any  infirmity  therdn ;  v.  Morrx$,  84  £ 
that  the  railroad  company,  from  the  commence-  the  scope  and  ' 
mentof  the  construction  of  its  road,  owned  and  case  an  electioi 
ran  its  trains  from  W)est  Quincy  into  and  out  of  the  authority  o 
Quincy  over  the  bridge  connecting  those  two  to  take  the  sens 
places;  that  the  City,  for  six  years  after  issuing  tion  to  the  capi 
the  bonds,  paid  the  successive  annual  instalt  ri  and  Pacific 
ments  of  interest  and,  by  an  agent  regularly  ap-  aouri  oorporstia 
pointed  for  tliat  purpose,  voted  its  stock  at  one  that  State.  Tb 
or  more  meetings  of  stockholders  held  after  law  authorizin; 
July  2,  1870.  powering  the  C 

It  is  not  necessary  to  consider  separately  the  that  companr. 
various  questions  of  law  upon  which  there  oc-  1871,  after  toe 
cnrred,  at.  the  trial,  a  difference  of  opinion  be-  operation,  the  < 
tween  the  Judges.  They  are  all  more  or  less  in-  terms  and  reqn 
volved  in  the  general  inquiry  as  to  the  existence  oaition  submitte 
of  legislative  authority  for  this  Issue  of  bonds,     to  make,  upon  i 

1.  Such  authority  cannot  be  found  in  the  cil  deemed  best 
original  charter  of  the  City  or  in  the  Act  of  that  company, 
February  16,  1857.  The  former  gives  the  dty  voted  prior  to  tl 
council  power  "to  appropriate  money  and  pro-  The  *"*  furthe 
vide  for  the  payment  of  the  debt  and  expenses,"  in  said  City  pi* 
of  the  City;  the  latter  authorized  that  body  '  'to  such  vote  Mng 
issue  cHy  mnds  to  any  amount  not  exceeding,  at  scripttim  nude  • 
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the  c^iitil  itock  of  laid  ndlioad  company  in 
OTBumce  thweof ,  and  any  bonds  or  oUier  evi- 
docet  of  mch  indebtedness  issued  or  to  be  is- 
sued by  mid  City,  are  liereby  declared  valid." 
Und«  that  Act,  the  subscription  was  made  and 
bonda  issoed;  and  the  controlling  question  was 
as  to  their  validity.  The  court,  waiving  any 
erpresaion  of  opinion  as  to  the  validity  oi  that 
pan  of  the  Act  which  in  terms  purported  to  le- 
galize the  election,  decided :  that  the  obvious 
effect  and  intentof  the  24th  section  of  the  sched- 
ule d  the  Constitution  was  to  leave  the  action 
of  the  City  of  Quincy,  in  assuming,  by  vote 
prior  to  December  13,  1889,  to  create  indebted- 
neaafor  a  railroad  subscription,  and  the  power 
of  the  Legislature  over  it,  "Unaffected  by  the 
Conilitatioa  of  1870 ;  in  other  words,  to  leave 
the  TOte  and  the  power  of  the  Legislature  to 
ooafer  the  right  to  take  stock  precisely  as  they 
vonU  have  been  under  the  Constitution  of 
IMS;"  that  the  dty  council  were  the  cor^rate 
authoritieB  of  Quincy,  upon  whom,  withm  the 
meaning  of  the  Constitution  of  1848,  the  Le^^ 
latuie  could  confer,  without  the  intervention 
of  a  popnlar  vote,  authority  to  make  the  sub- 
KtipOon  and  issue  the  bonds;  that  section  24  of 
that  schedule  embraced  a  vote  taken  without 
authority  of  law,  prior  to  December  18, 1869, 
became,  had  the  vote  been  legal,  the  language, 
"for  which  the  people  of  said  City  shaU  have 
roted,  and  to  which  they  shall  have  given,  by 
uch  vote,  their  assent,"  would  have  been  un- 
neccjiaiy  in  view  of  the  proviso  in  the  general 
lection  forbidding  mtmicipal  subscriptions  in 
aid  of  railroad  corporations ;  lastly ,  that  liie  con- 
stroctioo  of  the  Quincy,  Missouri  and  PacMc 
Railroad,  although  no  part  of  it  lay  in  Illinois, 
jnsa  corporate  purpose  of  the  City  of  Quincy, 
because  thereby  its  trade  and  commerce  were 
JMiBasBd,  its  property  enhanced  in  value,  and 
aa  welfare  promoted. 

8.  It  remains  to  inquire  as  to  the  authority 
of  the  City,  under  the  Constitution  of  1848,  to 
woe  the  bonds  In  question.  Its  power  to  do  so 
b  denied  upon  these  principal  grounds:  1. 
That  the  election  held  under  the  sanction  of  the 
aty  council,  and  the  action  of  that  body  in  di- 
rectoigthe  subscription  to  be  made,  were  of  no 
legal  dfect,  shioe  the  election  was  held  without 
•othority  of  law,  and  the  subscription  was  made 
whai  there  was  no  legislative*uijiority  to  create 
wrt  todebtedness.  2.  That  without  such  au- 
™wy  no  subscription  could  be  legally  made. 
■wSf  ?*''™^'«Acto'  M&ttch  27, 1869,  was 
""M.  because  it  aasmned  to  impose  indebted- 
"*;;^^wn  the  City  without  the  consent  of  its 
?^Wf«c  suthoritips.  The  sovjiidniss  of  the 
i^*™  sswnd  of  tliese  propositions  cannot  be 
ui^utM  whether  reference  be  had  to  tlie  decis- 
Court  f  iir  ^°^^  °''  ^  ^^°^  °^  ^^  Supreme 


_™J»  We  are  unable  to  concur  in  the  supgcstion 

Sm^  corporate  authorities  of  Quincy  (Sd  not, 

^Z  ^^  Pa^ge  of  the  Act  of  March  27, 1869, 

nortnf  .?"'"'>'  •**  '*'"e  tliese  bonds.     In  sup- 

Sct  I       position  taken  by  the  City,  counsel 

Omn^,  Punierous  decisions  of  the  Supreme 

>m  01  uhnois  construinir  the  5th  section  of 

™«h  arucle  of  the  Constitution  of  1848,  which 

^^M8  that  "The  corporate  authorities  of 

~™«s,town8hip8,schooldistricts,cities,town8 

„rf  "r^fsmay  be  vested  with  power  to  assess 

"ocouecttaxesforcorporate purposes."  From 

17  Otto. 
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thoee   decisions  the   following   propositions, 
among  others,  may  be  deduced:  that  the  clause 
was  intended  to  define  as  well  the  class  of  mu- 
nicipal officers  upon  whom  the  power  of  taxa- 
tion, for  local  purposes,  might  be  conferred,  as 
the  i>urposes  for  which  such  power  could  be 
bonstitutionally  exercised;  that  by  the  phrase 
"corporate   authorities"  must   be  understood 
those  municipal  officers  who  were  selected  with 
some  reference  to  the  creation  of  municipal  in- 
debtedness, and  who  were  either  directly  elected 
by  the  population  to  be  taxed,  or  appointed  in 
some  mode  to  which  they  have  given  their  as- 
sent; that  the  construction  of  a  r^oad,  at  least 
one  within  or  near  a  county,  township,  town, 
village  or  city,  was  a  corporate  purpose  of  such 
municipalitv;  and  that  a  debt  for  a  subscription 
to  the  stock  of  a  railroad  corporation,  or  for 
bonds  in  payment  thereof,  could  not  be  imposed 
upon  a  municipal  corporation  without  the  con- 
sent or  against  the  will  of  its  corporate  author- 
ities.    But  it  has  been  quite  as  distinctiy  ruled 
by  tiie  Supreme  Court  of  Dlinois,  that  the  city 
coimcil  and  not  the  voters  of  an  incorporated 
city  were  its  corporate  authorities  within  the 
meaning  of  the  Constitution  of  1848  and  if  em- 
powered by  legidative  enactment,  could  under 
tiiat  instrument  subscribe  to  the  stock  of  a  rail- 
road corporation  and  issue  bonds  in  payment 
thereof,  without  submitting  the  matter  to  popu- 
lar vote.    Such  was  the  decision  in  H.  A  Co. 
v.  Morrit,  where  the  court  re-affirmed  the  ruling 
upon  this  point  in  JCeiMburg  v.  Friek,  84  111., 
421, 422.    In  tiie  latter  case,  a  subscri|>tion  made 
by  a  town  to  the  capital  stock  of  a  railroad  cor- 
poration (without  authority  of  law,  as  was  al- 
leged) was,  by  an  Act  passed  after  the  town 
was  inooiporated  under  a  special  charter,  de- 
clared to  be  legal,  and  bonds  autbcrrized  to  be 
issued  therefor.     The  court  said:  "It  is  by  no 
means  a  necessary  element  in  these  subscriptions 
that  there  should  be  a  vote  of  the  inhabitants  of 
the  town  or  city  authorizing  them.     It  is  com- 
petent for  the  Legislature  to  bestow  the  power 
directly  on  the  corporation  without  any  inter- 
mediary, as  they  did  in  this  case."  In  llanittUl 
V.  SaUman,  61  111.,  225,  the  right  of  the  Legis- 
lature to  grant  such  an  authority  to  the  trustees 
of  an  incorporated  town  was  conceded.    And 
in  WiUiaxM  v.  Boberta,  88  111.,  21,  the  court, 
q;>eakingby  Ofii^  Jitttiee  SchohSeld,  said: 

"  County  boards,  such  as  boards  of  supervis- 
ors, county  commissioners,  and  the  municiiwl 
authorities  of  incorporated  cities,  towns  and  vil- 
lages, may,  when  empowered  so  to  do  by  prop- 
er legislation,  subscribe  to  the  capital  stock  of 
railroad  corporations  without  first  submitting 
the  question  to  the  electors  of  the  mimicipal- 
ity.  They  are  elected  as  representatives  of  the 
electors,  and  theoretically,  in  appropriate  cases, 
their  acts  are  the  acts  of  those  they  represent. 
Hence  it  has  been  held,  where  a  vote  of  the 
electors  has  been  required  as  a  precedent  condi- 
tion to  the  making  of  a  subscription  for  stock 
in  a  railroad  company,  and  the  law  prescribing 
the  mode  of  callmg  and  holding  the  election 
has  not  been  observed,  inasmuch  as  the  Legis- 
lature might  have  empowered  the  municipal  au- 
thorities to  make  the  subscription  without  first 
submitting  the  question  to  the  electors,  it  may, 
by  a  subsequent  enactment,  declare  the  non- 
compliance with  the  law  hi  the  holding  of  l^e 
election  of  no  consequence,  and  validate  the 
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ButMcription;  in  other  -word*,  validate  the  sub- 
scription without  reference  to  the  election. 
This,  however,  it  will  be  observed,  is  upon  the 
theory  that  power  to  make  the  subscription  does 
not  in  any  degree  necessarily  depend  upon  a 
vote  of  tiie  electors  of  the  municipality  upon 
that  question,  but  solely  upon  the  will  of  the 
Leirislatnie." 

The  authorities  to  which  we  have  referred 
sustain  the  Judgment  against  the  City.  This 
case  is  clearly  distinguishable  from  thoee  in 
which  the  Legislature  has  attempted  to  impose 
upon  a  munidpal  corporation,  inthont  the  con- 
sent of  its  corporate  authorities,  an  indebtedness 
for  subscripnon  to  the  capital  stock  of  a  rail- 
road corporation. 

The  cases  mainly  relied  on  by  counsel  for  the 
City  are  those  in  which  certain  officers  of  lim- 
ited authority  were,  in  terms  or  in  effect,  re- 
quired by  legislative  enactment  to  issue  bonds 
or  incur  indebtedness  in  the  name  of  a  mtmici- 
pality,  without  the  consent,  expressed  in  legal 
form,  of  those  who  were,  in  the  constitutional 
sense,  its  corporate  authorities.  Here,  there 
can  be  no  qnemon  but  that  the  city  council  are 
the  corporate  authorities  of  Qoincy.  And  there 
is  no  ground  whatever  upon  wbldi  to  rest  the 
suggestion  that  the  indebtedness  was  created 
without  their  consent.  In  no  just  sense  were 
they  compelled  to  issue  bonds  in  exchange  for 
stock  in  the  railroad  company.  If,  as  claimed 
by  the  City,  the  Act  of  March  37, 1869,  was  in- 
operative m  so  far  as  it  assumed  to  legalize  and 
confirm  what  had  been  previously  done  with- 
out the  sanction  of  law,  nevertheless  by  tliat 
Act  it  was  intended  to  confer  upon  the  city  coun- 
cil power,  in  execution  of  the  enwessed  will  of 
the  voters,  to  issue  bonds  to  the  amount  of 
$100,000  for  stock  in  this  railroad  company. 
The  vote  of  the  electors,  we  have  seen,  was  not 
essential  to  the  validity  of  bonds  issued,  under 
legislative  sanction,  by  the  corporate  authorities 
of  the  City.  The  city  council  was  not  required 
or  directed,  but  only  empowered  to  ptxseed  as 
if  they  had  been  originally  invested  with  an- 
thorit  V  to  make  the  subscription .  The  Legisla- 
ture, In  substance,  deckrea,  as  it  might  consti- 
tutionallv  have  done,  that  the  corporate  author- 
ities of  the  City  had  its  consent  to  issue  bonds 
to  be  exchanged  for  stock  in  the  railroad  com- 
pany. If  the  corporate  authorities  could  have 
been  compeUed  by  legal  proceedings  to  issue 
the  bonds,  that  is  only  another  form  of  saying 
that  the  curative  Act  was  constitutional  and, 
consequently,  that  the  bonds  are  valid.  If,  how- 
ever, they  could  not  have  been  so  compelled, 
then  the  execution  and  delivery  of  the  bonds, 
under  the  authority  of  the  Act  of  Mardi  27, 1869, 
was  a  voluntary  creation  of  indebtedness  for  a 
corporate  purpose  by  the  corporate  authorities 
of  the  City. 

What  has  been  said  disposes  of  all  the  ques- 
tions certified,  including  that  one  relating  to  the 
coupon  of  a  bond  delivered  to  the  railrowi  com- 
pany after  the  Constitution  of  1870  went  into  ef- 
fect. Ini?.i2.C(>.v.Jf<WT{»[«upra1,  all  the  bonds 
there  involved  were  executed  ana  issued  under 
an  Act  passed  in  1871.  They  wwe  sustained 
upon  the  ground  that  the  vaUdity  of  that  Act 
depended  upon  the  power  which  the  LMdslatuie 
possessed  under  the  Constitution  of  18<3.  That 
decision,  it  would  seem,  determines  the  present 
ftSS 


case  as  to  the  coupo 
November,  1870. 
IVie  judgment  i*  aj 
TTueoopjr.  Test: 
James  H.  HcKei 

Cltod-118  V.  B.,  886. 
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JXtbarring  an  atlom 
offense— jurinHetio 
law — mandamus. 

*  A  rate  was  made  br 
ed  States  tor  tbe  BouQi 
after  reoiting  that  it  h 
tbe  court  that  W.,  an  i 
a  day  qiecifled,  engagi 
multuous  and  riototu 
enoouraglna  thereto,  i 
ouffb  Ooun^,  and  bai 
dead,  one  Joim,  other 
luff  such  an  utter  dlar 
law  which,  as  a  swoi 
support,  as  shows  him 
cupy  such  position ;  tJ 
at  a  certain  time  an' 
should  not  be  striclcei 
appeared  and  answen 
and  exoevUnfs  to  the ; 
because  taere  was  no  < 

1  because  tite  ottens) 

iwg  of  norida  for  ^ 
dieted  and  convicted. 
cepUona.  and  called 
charge,  ahowiiut  that 
the  court-house  door, 
the  court:  thereupon, 
lngW.<B  name  from  tl 
court  for  a  mondamu 
to  reverse  this  order,  i 
the  rule,  showing  the 
case;  held, 

1.  That,  although  a 
rule  to  show  cause  i 
struck  off  the  roll, 
obarges  against  him, 
cumstances  of  this  oa 
did  not  render  the  p 
judiee. 

5.  That  the  Acts  < 
constituted  snfflolent 
from  the  roll. 

&  That  although,  1 
tomejr  oommMs  an 
character  of  attorn 
charge,  the  court*  wi 
roll  until  he  has  bee 
vloted,  Tet  that  the 
that  there  may  be  oai 
oourtto  proceed  wltl 
and  that  the  present 
cumstance^  the  eva 
oleainess  of  the  pro« 
counter  proof,  waa  i 
lawfully  exerdae  its 

4.  That  the  proceei 
the  roU  Is  one  wlthtu 
court  of  whioh  he  la 
late  the  oonstltatiail 
indictment  and  triad 
it  is  not  a  criminal  p 
punishment,  bat  to  ] 
dal  minista»tioD  of 
tomars  therein.       ^ 

6.  Thatsuoha  pra 
the  oonstltutioaal  j 


process  ofUM ; 
histitutedlni 
S.Tbat,aal 
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anlnttUntr  oosnlmioe  of  the  oaae,  nosuoh  ineir- 
aluttroaooRealn  the  prooeedlnva  u  to  require 
tlik  coort  to  interpoae  br  the  writ  of  mondaniiu. 

]No.  6,  Orig.] 

Atyvei  Jan.  3, 1883.      Decided  Apr.  16, 1883. 

PETITION  for  mandamv*. 
The  histoiy  imd  facts  of  the  case  fully  ap- 
peir  in  ttie  opinion  of  the  court 
Mr.  0.  W.  Jonast  for  petitioner: 
Tiiere  is  but  one  question  inTolved  in  this 
•ppUcation,  tluit  is:  has  this  court  jurisdiction 
to  mat  the  relief  prayed  for?  In  ]&gland,  the 
jumdictton  of  the  Court  of  King's  Bench  by 
maadamue  to  restore  an  attorney  to  his  office, 
it  of  ancient  origin. 

In  most  of  the  States  of  the  Union,  the  pow- 
en  of  coorts  over  attorneys  and  their  ffaifiMas  of- 
lcenof  thecourtareregulatedby  statute.  And 
wlieo  anattomey  is  removed  from  the  bar  in  conr 
foraii^  wiUi  tbe  statute,  it  is  a  judicial  act,  per^ 
formed  in  tiie  execution  of  judicial  discretion. 
This  was  the  principle  decided  in  the  case  of 
&  parte  Seeombe.  1»  How.,  »  (60  U.  8.,  XY., 
XS).  He  inferior  court  in  that  case  had,  be- 
youi  doubt,  jurisdiction  over  the  officer  by  virt- 
ne  of  the  statute,  and  tiiis  court  refused  to  con- 
trol tbe  tudidal  discretion  exercised  in  the  re- 
moval of  the  officer. 

But  tiiere  is  a  class  of  cases,  and  this  am>li- 
cttioo  falls  >rithin  it,  in  which  relief  will  be 
granted  by  mandamu*  where  the  court  has  man- 
ifestly exceeded  its  authority  and  acted  outside 
of  its  jorisdiction,  as  if  it  has  disbarred  an  at- 
torney for  a  contempt  committed  in  another  ju- 
tiadictloB  court 

Jb  parte  BradUy,  7  WaU.,  864  (74  U.  8., 
XDL,  214);  Peopfc  v.  JuOiee*  of  Del.  C.  P.,1 
Johns.  Cas.,  181. 

We  shall  not  go  into  the  question  of  Mr. 
Wall's  guDt  or  imiocence  with  respect  to  the 
diarges  for  which  he  was  disbarrea.  He  was 
never  indteted  or  tried  for  the  offense  according 
to  the  law  of  the  country.  Tbe  Circuit  Court 
of  the  United  States  had  no  lurisdiction  to  try 
Urn,  even  for  the  purpose  of  disbarring  him. 
Had  he  committed  murder  himself,  instead  of 
having  minted  with  the  lynching  party,  far 
away  from  uie  presence  of  the  court,  will  any 
lawyer  say  that  such  an  act  would  have  given 
the  court  jorisdiction  to  disbar  him  of  his  rights 
a)  an  attorney.  This  case,  then,  does  not  fall 
wttUn  tbe  principle  laid  down  in  Ex  parte  Se- 
tmbe,  mipra,  but  witliin  the  one  applied  in  Ex 
ptrle  BradUig,  tupra. 

If  the  dicoit  court  which  disbarred  the  peti- 
tiooer  was  without  jurisdiction  in  the  matter, 
then  the  writ  of  mandamxu  is  the  appropriate 

remedy.  

7  WaU,  876  (74  U.  8.,  XIX.,  218);  see,  also, 
&  parte  Bobinmm,  U  Wall.,  606  (86  U.  8., 
XXTL,  90Si,PeopUr.  Turner,  1  Cal.,  144; State 
y.  Kirke.  12  Fla.,  278. 
An  atHomej  may  be  struck  off  the  roll: 
1.  For  breach  of  the  rules  of  court. 
8.  For  breach  of  any  of  his  official  duties. 
8.  For  an  such  crimes  and  misdemeanors  as 
sffect  ills  nuiral  character. 

Bnt,  in  the  Sd  class  of  cases,  courts  cannot 
proceed  in  the  ordinary  way.  There  ought  al- 
ways to  be  a  previous  conviction  before  the 
courts  can  interfere. 

AMerman  v.  Diam«nt,2BaiBt.  (N.  J.  L.),199. 
8«e  17  Otto. 


The  Circuit  and  District  Courts  of  tiie  United 
States  are  empowered  by  Act  of  Congress,  to 
pnni^  any  officer  of  said  courts  for  "misbe- 
havior in  their  official  transactions."  The  Act 
limits  the  power  of  these  courts  to  three  classes 
of  cases,  specified  in  the  Act,  and  the  power  of 
these  courts  in  the  punishment  of  contempta 
can  only  be  exercised  in  these  three  classes  of 


R.  8.,  sec.  725. 

Exmtrte  Robinim,  19  Wall,  611  (86  U.  8., 
XXir ,  208). 

ChitfJuttice  Sharswood  delivering  the  opin- 
ion of  the  court  in  Eec  parte  SteinmanandMenr 
td,  95  Pa.,237,say8:  "No  question  can  be  made 
of  the  power  of  a  court  to  strike  a  member  of 
the  bar  from  the  roll,  for  official  misconduct  in 
or  out  of  court.  •  •  •  Thus,  if  he  was 
proved  to  be  a  thief,  a  forger,  a  perjurer,  or 
guilty  of  other  offenses  of  the  crimen  falti.  But 
BO  one,  we  suppose,  will  contend  tliat  for  such 
an  offense  he  can  be  siunmarily  convicted,  and 
disbarred  by  the  court  without  a  formal  indict- 
ment, trial  and  conviction  by  a  jury  or  upon 
confusion  in  open  court 

The  counsel  for  the  petitioner  also  cited  tbe 
following  authorities: 

FM(e$  Gm,  1  Mart  &  T.,168;  amith  v.  StaU. 
1  Terg..  228;  Matter  of  Moore,  68  N.  C,  406; 
Eatu  V.  Baywiod,  66  N.  C.  82;  Matter  of  El- 
dridge,  82  N.  Y.,  161;  Be  parte  dole,  1  McCtary, 
407. 

Mr.  Jamie  W.  Loeke,  District  Judge,  for  re- 
spondent: 

No  coturt  is  bound  to  await  the  complaint  of 
a  third  party  before  investigating  any  matter 
touching  the  misconduct  of  its  officers,  when  in- 
formation considered  sufficient  is  received,  and 
the  circumstances,  in  its  judgment  demand  its 
interposition.  The  court  alone  is  to  judge  of 
the  grounds  upon  which  a  rule  may  issue. 

Randall  v.  Brigham,  7  Wall.,  628  (74  U.  8., 
XIX.,  286). 

Although  English  courts  have  declined  to 
take  summary  action  against  attorneys  because 
the  offense  cliarged  has  been  an  indictable  one, 
all  such  cases  seem  to  have  been  stated  and  con- 
sidered as  within  the  discretion  of  the  court;  In 

re ,  8  Nev.  &  P.,  889;  In  matter  of ,  6 

B.  &  AdoL,  1088;  Ee  parte ,  2  Dowl,  P.  C, 

110;  King  v.  Southerton,  6  East,  127;  and  the 
practice  of  delaying  proceedings  in  such  cases 
until  conviction  &b  never  been  accepted  by 
American  courts.  Arum,  2  Halst ,  168,  being  the 
only  case  found  where  judgment  has  been  re- 
fused on  that  ground. 

In  re  Hint.  A  IngertoU,  9  Phila.,  216;  Smith 
V.  StaU,  1  Yerg.,  USS;  FieldtT  Gate,  1  Mart.  & 
Y.;  Delano'*  (See,  68  N.  H.,  6. 

"The  end  to  be  attained  is  not  punishment, 
but  protection. 

Attain'*  Com,  5  Rawle.,  204. 

Mr  Jvttiee  Bradl«7  delivered  the  opinion 
of  the  court: 

A  petition  was  filed  in  this  case  by  J.  B.  Wall 
for  an  alternate  writ  of  mandamu*  to  be  di- 
rected to  James  W.  Locke,  District  Judge  of 
the  United  States  for  the  Southern  District  of 
Florida,  to  show  cause  why  a  peremptory  writ 
should  not  issue  to  compel  him  to  vacate  an  or- 
der made  by  him  as  sucn  District  Judge,  pro- 
hibiting said  Wall  from  practicing  at  the  btx 
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■ot  said  court,  and  to  restore  said  Wall  to  the 
rights,  privileges  and  Immunities  of  an  attor- 
ney and  proctor  thereof.  The  petition  set  forth 
the  proceedings  complained  of  and  an  order 
rwas  made  by  this  court,  requiring  the  Judge  to 
show  cause  wbytheprayer  of  the  petition  should 
not  be  granted.  Tne  rule  to  snow  cause  has 
been  answered,  and  we  are  now  called  upon  to 
decide  whether  the  writ  ought  to  be  granted. 

The  proceedings  of  the  court  below  for  dls- 
ibarring  the  petitwner  were  substantiallj  as  fol- 
lows: 

On  the  7th  of  March,  1888,  during  a  Term  of 
the  said  court,  held  at  Tampa,  Hulsborough 
<7oTmty,  Florida,  tbe  same  court  exercising  both 
circuit  and  dismct  court  jurisdiction,  J.  W. 
Locke,  the  Judge  then  holding  said  court.  Is- 
sued, and  causra  to  be  served  upon  the  petition- 
er, the  following  order: 

"  Circuit  Court  of  the  U.  8.,  So.  District  of 
Florida.    March  Term,  1882. 

Whereas,  it  has  come  to  the  knowledge  of 
this  court  that  one  J.  B.  Wall,  an  attorney  of 
this  court,  did,  on  the  sixth  da^  of  this  present 
month,  engage  Inandwithaauslawful.tumult- 
uous  and  riotous  gathering,  he  advising  and 
encouraging  thereto,  take  from  the  jail  of  Hills- 
borough County,  and  hang  by  the  neck  until 
he  was  dead,  one  John,  otherwise  unknown, 
thereby  showing  such  an  utter  disregard  and 
contempt  for  the  law  and  its  provisions,  which, 
as  a  sworn  attorney,  he  was  bound  to  respect 
and  support,  as  shows  him  to  be  totally  unfitted 
to  occupy  such  position: 

It  is  hereby  ordered  that  said  J.  B.  Wall  be 
cited  to  appear  and  show  cause  by  eleven 
o'clock  Wednesday,  the  eighth  Instant,  why  his 
name  should  not  m  stricken  from  the  roll  of  at- 
torneys, and  he  be  disbarred  and  prohibited 
from  practicing  herein. 

(Bigaed)  James  W.  Locke,  Dittrict  Judge. 

Tampa,  Florida,  Mareh  7,  1882." 

Wall  appeared  in  court  at  the  return  of  this 
rule,  and,  on  the  following  day,  filed  a  written 
answer,  as  follows : 

"  This  respondent,  now  and  at  all  times  here- 
after saving  and  reserving  to  himself  all  and  all 
manner  of  benefits  of  exception  to  the  many 
errors,  uncertainties  and  imperfections  in  the 
said  rule  contained,  prays  leave  to  object,  as  if 
he  had  demurred  thereto,  to  the  right,  authority 
or  jurisdiction  of  this  court  to  bsue  said  rule 
"  and  require  him  to  answer  it : 

1.  Because  said  rule  does  not  show  that  the 
matters  therein  charged  took  place  in  the  pres- 
ence of  the  court,  or  were  brought  to  the 
knowledge  of  the  court  by  petition  or  complaint 
in  writing  imder  oath  ;  and, 

2.  Becaiise  respondent  is  charged  in  said  rule 
with  a  high  crime  against  the  laws  of  Florida 
not  cognizable  in  this  court  and  for  which,  if 
proven,  this  respondent  Is  liable  to  indictment 
and  prosecution  before  the  state  court ;  but  for 
answer  to  so  much  of  said  rule  as  this  respond- 
ent is  advised  that  it  is  material  or  proper  for 
him  to  make  answer  to,  answering,  saith  : 

He  denies  counseling,  advising,  encouraging 
or  assisting  an  unlawful,  tumultuous  and  riot- 
ous gathenne  or  mob,  in  taking  one  John  from 
the  jail  of  Hulsborough  County  and  causing  his 
death  by  hanging,  in  contempt  and  defiance  of 
the  law,  or  that  he  has  been  guilty  of  any  im- 
professional  or  immoral  conduct  which  shows 
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him  lo  be  unfitted  for  the  position  of  an  attor- 
ney and  proctor  of  this  court,  as  he  is  charged 
in  the  said  rule. 

Whereupon  he  prays  to  be  hence  dismisaed, 
etc 

(Signed)  J.  B.  WalL" 

The  court  overruled  the  exceptions  to  its  jn- 
risdiction,  and  called  to  the  stand  Peter  A.  WIH- 
Isms,  the  marshal  of  the  district,  whose  testi- 
mony, at  the  request  of  the  respondent,  was  re- 
duce to  writiuK,  and  was  as  follows : 

"  Peter  A.  wSUams,  being  duly  sworn  to  tes- 
tify, says : 

I  saw  Mr.  J.  B.  Wall  and  others  come  to  Mr. 
Craft's  house  about  two  o'clock,  March  6,  and 
having  already  heard  that  a  sheriff's  po»»e  had 
been  summoned  to  protect  the  jail,  I  thou^t, 
by  the  orderly  manner  they  came  in,  that  it  was 
the  sherifCspotM  coining  for  instructions.  I  was 
sitting  on  the  end  of  the  piazza,  and  did  not  go 
in  the  house,  but  sat  there  tUl  they  came  out, 
thinking  they  had  come  for  Instnu^ons. 

When  they  came  out  I  heard  one  of  the  party 
remark,  '  We  have  got  all  out  of  you  we  want' 
Mr.  Wall  was  one  of  the  party. 

I  then  thought  something  was  wrong  ;  they 
all  went  out  of  the  gate,  and  Mr.  Craft  after 
Ibem,  and  I  followed  after  them  rather  dowly, 
and  when  I  got  to  the  comer  I  saw  the  party 
coming  out  of  the  jail  with  the  criminal,  the 
man  who  was  afterwards  hanged.  They  carrUd 
him  over  the  steps  to  the  oak  tree  in  front  of  the 
steps  to  the  court-house.    ITie  crowd  gathered 
around  him,  and  some  one  threw  the  man  down. 
I  saw  him  then  put  on  a  dray,  and  afterwards 
pulled  up  on  the  tree.    There  was  s  cro\rd  of 
about  a  hundred  persons  there.  I  don't  think  I 
could  name  any  man  in  that  crowd  except  the 
sheriff,  who  was  there  protesting,  as  I  had  come 
away  from  the  crowd  and  was  on  the  upper  |d- 
azza  of  the  court-house.  IheardthemannoUow- 
ing.  He  was  put  on  a  dray  with  a  rope  around 
his  neck.    The  dray  went  off  and  he  fell  to  ttae 
ground  about  ten  feet  from  a  perpendicular  ; 
then  the  crowd  pulled  the  rope  and  he  went  up. 
The  crowd  had  their  backs  towards  me.  I  sup- 
pose I  could  have  identified  some  one  if  I  bad 
thought  to,  but  I  was  excited  and  did  not  notice 
who  they  were.    I  saw  Mr.  Wall  coming  from 
the  jail  with  the  prisoner  until  Oiey  crossed  the 
fence  ;  then  I  did  not  see  him  any  more  until 
after  it  was  over.    I  did  not  see  him  leave  the 
crowd,  though  he  might  have  done  it  vrithout 
my  seeing  it.   When  going  from  the  jail  to  tb« 
tree,  Mr.  Wall,  I  think,  had  hold  of  the  pris- 
oner :  he  was  beside  him. 

I  did  not  see  him  afterwards  until  the  hanging 
was  over,  then  the  crowd  had  increased,  per- 
haps, to  200  persons,  and  I  went  down  to  them 
to  the  plank  walk. 

This  was  Monday  of  this  week,  the  6tti  of  this 
month,  I  think,  in  Tampa,  HiUsboro'  Coun^. 

I  also  saw  Mr.  Sparkham,  the  mayor  of  tine 
city,  protesting  at  me  time  of  the  hanging." 

To  cross  questions  he  says : 

"  When  the  man  fell  from  the  dray,  he  fell  hia 
whole  length  to  the  ground;  the  rope  was  alack." 

On  the  next  day,  the  court,  after  aiKaxnent  by- 
respondent's  counsel,  made  an  order  in  the  case, 
"  'That  J.  B.  Wall  be  prohibited  from  practicfog 
at  the  bar  of  this  court,  unto  a  further  otder 
herein." 

The  answer  of  Juige  Locke  to  the   rak 
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j^ted  by  diis  court  to  show  cause  -why  a 
awndamvf  shonld  not  issue,  states:    "That, 
during  a  session  of  the  Circuit  and  District 
Comte  of  the  United  States  at  Tampa,  in  said 
&>atheTn  IMsMct  of  Florida,  he,  the  said  James 
W.  Locke,  presiding,  on  the  ftth  day  of  March, 
A.  D.  1882,  at  the  adjournment  of  said  courts 
for  dinner,  at  about  one  o'clock  of  said  day,  as 
he  was  passing  from  the  court-house,  a  prisoner 
wu  being  brought  to  the  jail  in  the  same  yard 
liy  two  officers ;  that,  upon  his  return  to  the 
coait-house,  after  dinner,  in  a  little  more  than 
an  hoar,  the  dead  body  of  the  same  prisoner 
Jrang  from  tbe  limb  of  a  tree  directly  in  front  of 
the  oourtjioase  door ;  whereby  he  became  per- 
smaily  informed  of  the  commission  of  a  most 
serious  olf enae  against  the  laws.  The  same  after- 
j»x>o  he  was  informed  of  the  active  participation 
Jo  said  crime  of  one  J.  B.  Wall,  an  attorney  of 
taid  court,  Irr  an  eye-witness  in  whom  the  most 
implicit  conndence  could  be  placed,  but  who 
declined  to  make  any  charge  or  affidavit  of  such 
fict,  on  account  of  a  fear  of  said  Wall's  influ- 
ence and  the  local  feeling  it  would  cause  against 
liini,  the  said  witness. 

That  not  only  from  the  direct  statements  of 
eye-witnesses,  out  from  numerous  other  sourc- 
es, reliable  information  of  like  import  was  re- 
cdred  -,  whereupon  said  J.  B.  Wall,  your  peti- 
tioner, was,  on  the  said  7th  day  of  Miuxsh, 
daring  a  session  of  the  Circuit  Court  of  the 
Unitea  States,  in  open  court,  charged  in  writing 
by  the  resimndent  herein,  as  judge,  with  hav- 
ing, with  an  unlawful,  tumultuous  and  riotous 
gttbering,  he  advising  and  encouraging  there- 
to, ti^en  from  the  jail  of  Hillsborough  County, 
and  luinged  to  a  tree  by  the  neck  until  he  was 
dead,  a  man  to  the  cobrt  known  only  as  John  ; 
and  cited  by  rule  served  upon  him  to  show 
cause  by  eleven  o'clock  A.  M.  of  the  next  day, 
the  8th  dav  of  said  March,  why  his  name  should 
not  be  stricken  from  the  roll  of  attorneys  and 
he  prohibited  from  practicing  in  the  U.  8.  Courts 
of  said  district. 

That,  at  said  time  of  return,  said  J.  B.  Wall 
appeared,  in  person  and  br  counsel,  and  moved 
that  whereas  said  rule  had  charged  him  with  a 
criminal  offense,  indictable  by  the  grand  jury 
of  tiie  courts  of  the  State,  the  matter  be  con- 
tinned  until  after  the  meeting  of  such  grand 
iaxj;  and  the  matter  was  held  under  advisement 
By  the  court  and  continued  until  next  day. 

That,  at  the  opening  of  the  court  the  next 
day,  bdFore  any  order  had  been  made  upon  the 
pending  motion,  came  said  J.  B.Wall  and  with- 
drew said  motion  for  continuance,  and  filed  an- 
swer demurring  to  the  right  of  the  court  to  issue 
the  rule  served  upon  him,  because  (stating  the 
contents  of  WalTs  answer)  and  demanded  that 
proof  be  had  of  the  matter  charged. 

That,  thereupon,  Peter  A.  Williams,  Esq.,  U. 
6.  Marshal  for  said  district,  being  duly  sworn, 
testified  as  follows  :  (stating  the  testimony  of 
WilKams,  as  before  pven). 

Whereupon  J.  B.Wall,  being  himself  present 
and  stating  that  he  had  no  testimony  to  oiler, 
and  desiring  to  be  heard  by  counsel,  was  so 
heard,  and  the  court  took  the  matter  under  con- 
dderstion. 

Afterwards,  to  wit :  on  the  10th  day  of  March 
aforesaid,  the  matter  having  been  fully  and  duly 
considered,  it  was  ordered  that  J.  fi.  Wall  be 
prohibited  from  practicing  at  the  bar  of  circuit 
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or  district  courts  of  this  district  until  further 
order  therein. 

AU  of  which  matters  are  true,  and  as  far  as 
relate  to  the  action  of  the  court  therein  shown 
and  set  forth  in  the  records  of  said  court  and 
the  papers  therehn. 

Ajid,  further  answering,  he  says  that  J.  B. 
Wall  at  no  time  denied  active  participation  in 
the  hanging  as  charged,  nor  answered  the  spirit 
and  sulwtance  of  said  charge. 

That  when  the  motion  for  continuance  was 
withdrawn  by  him,  and  the  demand  made  that 
proof  be  made  of  the  charge,  upon  inquiiyyour 
respondent  ascertained  that  both  the  sherm  and 
mavor,who  had  alone  opposed  the  action  of  the 
mob,  and  the  only  parties  present  not  active 
participants,  were  absent  from  the  city,  and 
could  not  be  summoned  to  testify  without  un- 
advisable  delay;  of  aU  of  which  said  J.  B.Wall 
had  knowledge. 

That  on  account  of  the  excited  state  of  feel- 
ing existing  at  the  time,  the  timidity  of  many, 
from  the  influential  position  of  some  of  those 
engaged  in  the  hangmg,  and  the  sympathy  of 
others  with  the  lynchers,  it  was  not  advisable 
to  attempt  to  compel  any  resident  of  said  City 
of  Tampa  who  was  found  to  have  personal 
knowledge  of  the  matter,  to  testify  against  said 
J.  B.  Wdl. 

That  said  J.  B.  Wall  had  every  opportunity 
to  explain  his  presence  and  action  in  the  matter 
as  proven,  if  innocent,  but  made  no  attempt  to 
do  so. 

That  the  evidence,  although  of  but  a  single 
witness,  for  grounds  already  stated,  was  to  your 
respondent  positively  conclusive  beyond  a  rea- 
sonable doubt  that  said  J.  B.  Wall  had  been 
guilty  of  active  participation  in  a  most  immoral 
and  criminal  act,  and  a  leader  in  a  most  atro- 
cious murder,  in  defiance  and  contempt  of  all 
law  and  justice,  and  had  thereby  shown  him- 
self unfitted  to  longer  retain  the  position  of  an 
attorney  in  any  court  over  which  vour  respond- 
ent might  have  the  honor  to  preside. 

Wherefore  and  upon  which  showing  your 
respondent  would  most  humbly  submit  to  your 
honors  that  said  order  prohibiting  said  J.  B. 
Wall  from  practicing  as  attorney  should  not  be 
revoked  nor  he  restored  to  the  rights  and  priv- 
ileges of  an  attorney  of  said  courts. 

James  W.  Locke, 
U.  8.  DU.  Judge,  So.  Dit.  Fla. 

Key  West,  Fla.,  Dec"?  2,  1882." 

It  will  be  perceived  that  the  rule  to  show 
cause,  which  was  served  upon  the  petitioner, 
contained  a  definite  charge  of  a  very  heinous 
offense,  and  that  an  opportunity  was  given  to 
him  to  meet  it  and  to  exonerate  himself  if  he 
could  do  so.  It  would,  tmdoubtedly,  have  been 
more  regular  to  have  required  the  charge  to  be 
made  by  affidavit  and  to  liave  had  a  copy  there- 
of served,  with  the  rule,  upon  the  petitioner. 
But  the  circumstances  of  the  case,  as  shown  by 
the  return  of  the  Judge,  seem  to  us  to  have 
been  sufficient  to  authorize  the  issuing  of  the 
rule  without  such  an  affidavit.  The  transaction 
in  which  the  petitioner  was  charged  with  par- 
ticipating, was  virtually  in  the  presence  of  the 
court.  It  took  place  in  open  day,  in  front  of 
the  court-house,  and  during  a  temporary  recess 
of  the  actual  session  of  the  court;  and  the  awful 
result  of  the  lawless  demonstration  was  exhib- 
ited to  the  Judge  on  his  return  to  the  court 
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room.  Under  the  Intenae  excitement Triiich  pre- 
vailed, It  is  not  wonderful  that  no  penon  could 
be  found  willins  to  make  a  voluntary  charge 
against  the  petitioner  or  anyone  else ;  and  yet, 
^  fact  that  he  was  engaged  as  one  of  the  per- 
petrators was  so  notorious,  and  was  brought  to 
the  Judge's  knowledge  by  information  so  reli- 
able and  poeitiTe  that  he  justly  felt  it  his  duty 
to  take  official  notice  of  it,  and  to  give  the  pe- 
titioner an  opportunity  of  repelling  the  charge. 
This  was  done  in  such  a  manner  as  not  to  de- 
prive him  of  any  substantial  right  The  charge 
was  sneciflc,  due  notice  of  it  was  given,  a  rea- 
sonable time  was  set  for  the  hearing,  and  the 
petitioner  was  not  required  to  crimmate  him- 
self by  answering  under  oath.  In  the  case  of  .fit); 
parte  Steinman,  OS  Pa.,  230,  where  the  county 
court  on  its  own  motion  liad  cited  the  parties 
before  it  for  publishing  a  gross  libel  upon  the 
court,  and  had  struck  their  names  from  the  roll, 
though,  on  appeal,  the  order  was  reversed  on 
other  grounds,  as  to  the  mode  of  initiating  the 

Eceedings,  (Jhufjuitiee  Sharswood,  deUver- 
the  opinion  of  the  court,  said  :  "  We  entei^ 
I  no  doubt  that  a  court  has  jurisdiction  with- 
out any  formal  complaint  or  petition,  upon  its 
orwn  motion,  to  strike  the  name  of  an  attorney 
from  the  roll  in  a  proper  case,  provided  he  has 
had  reasonable  notice,  and  been  afforded  an 
opportunity  to  be  hea«l  in  his  defense."  In 
the  case  of  RandaU  v.  Brigham,  7  Wall. ,  fi89  [74 
U.  8.,  XIX.,  i298],which  was  an  action  for  dun- 
ages  brought  by  an  attorney  against  a  Judge 
for  striking  his  name  from  the  roll  unjusUy 
and  without  authority,  not  having  before  him 
in  making  the  order  to  show  cause  anv  charge 
of  misconduct,  except  only  a  letter  oi  a  thinl 
person  addressed  to  the  mnd  jury;  this  court, 
speaking  by  Mr.  Ju«tic«  Field,  said :  "But  the 
claim  of  the  plaintifF  is  not  correct.  The  in- 
formation imparted  by  the  letter  was  suffldent 
to  put  in  motion  tiie  authority  of  the  court;  and 
the  notice  to  the  plaintiff  was  sufficient  to  bring 
him  before  it  to  explain  the  transaction  to  which 
the  letter  referred.  The  informality  of  the  no- 
tice, or  of  the  complaint  by  letter,  did  not  touch 
the  question  of  jurisdiction.  The  plaintiff  tm- 
derstood  from  tnem  the  nature  of  the  charge 
against  him ;  and  it  is  not  pretended  that  the 
investigation  which  foUowed  was  not  conduct- 
ed with  entire  fairness.  He  was  afforded  am- 
ple opportunity  to  explain  the  transaction  and 
vindicate  his  conduct.^' 

Looking  at  all  the  circumstances  of  the  pres- 
ent case,  we  are  not  prepared  to  say  that  the 
course  which  was  pursued  renderea  the  pro- 
ceedings void,  as  bemg  coram  nonjudiee.  And 
since  they  were  not  void,  though  not  strictiy 
regular,  and  since  no  substantial  right  of  the 
pmtioner  was  invaded,  we  do  not  think  that 
the  mere  form  of  the  proceeding  requires  us  to 
interpose  by  the  extraordinary  remedy  of  man- 
damut. 

The  next  question  to  be  considered  is,  wheth- 
er the  facts  charged  against  the  petitioner  con- 
stitute a  legitimate  ground  for  striking  his  name 
from  the  roll.  Of  this  we  tiiink  there  can  be 
no  doubt  It  is  not  contended  but  that,  if  prop- 
erly proven,  the  facts  charged  are  good  cause 
for  removal  from  the  bar.  A  moment's  consid- 
eration will  be  sufficient  to  demonstrate  this. 

It  is  laid  down  in  all  the  books  in  which  the 
subject  is  treated,  that  a  court  has  power  to  ex- 


erdae  a  sonmiary  jnriadicticm  over  its  attorneys 
to  compel  them  to  act  honestiy  towards  thdr 
clients.and  to  punish  them  by  fine  and  imprison- 
ment formisconduct  and  contempts  and,in  eioss 
cases  of  misconduct,  to  strike  tiiefar  names  nom 
the  roll.  If  regularly  convicted  of  a  felony.an  at- 
torney '"^  he  struck  off  the  roll  as  of  coune, 
whatever  the  felony  ma^  be,  because  he  is  reo- 
dered  infamous.   Ifconvicted  of  a  misdemeanor 
which  imports  fraud  or  dishonesty,  the  same 
course  will  be  taken.    He  will  also  oe  struck  off 
the  roll  for  gross  malpractice  or  dishonesty  in  bis- 
profession,  or  for  conduct  gravely  affecting  bis 
professional  character.   In  Archhold's  I>rarace, 
edition  by  Chitty,  p.  148,  it  is  said:  "The  court 
will,  in  general,  interfere  in  this  siunmary  way, 
to  strike  an  attorney  off  the  roll  or  otherwise- 
punish  him,  for  gross  misconduct,  not  only  in 
cases  where  the  misconduct  has  arisen  in  the 
course  of  a  suit,  or  other  regular  and  ordinary 
business  of  an  attorney,  but  where  it  has  arisen 
in  any  other  matter  so  connected  with  his  pro- 
fessional character  as  to  afford  a  fair  presump- 
tion that  he  was  employed  in  or  intrusted  with 
it  in  consequence  of  that  character."    And  it 
is  kdd  down  by  Tidd  that  "Where  an  attorney 
has  been  fraudulenUy  admitted,  or  convicted 
(after  admission)  of  felony,  or  other   offense 
which  renders  him  unfit  to  be  continued  an  at- 
torney, or  has  knowingly  suffered  his  name  to 
be  made  use  of  by  an  unqualified  person,  or 
acted  as  agent  for  such  person,  or  has  signed  a 
fictitious  name  to  a  demurrer,  as  and  for  the 
signature  of  a  barrister,  or  otiierwise  grossly 
nuisbehaved  himself,  the  court  will  order  nim  to 
be  struck  off  tiie  rolL"    1  Tidd,  Pr.,  88,  ed.  0. 
Where  an  attorney  was  convicted  of  theft  and 
the  crime  was  condoned  by  burning  in  the  hand, 
he  was,  nevertheless.struck  from  the  roll.   "The 
question  is,"  said  Lord  Mansfield,  "  whether, 
uter  the  conduct  of  this  man,  it  is  proper  that 
he  should  continue  a  member  of  a  profession 
which  should  stand  free  from  all  suspicion.    * 
*    *    It  is  not  by  way  of  punishment;  but  the 
court  in  such  cases  exerdse  their  discretion, 
whether  a  man  whom  they  have  formerly  ad- 
mitted, is  a  proper  person  to  be  continued  on 
the  roll  or  not' 

Kow  what  is  the  offense  with  which  the  pe- 
titioner stands  charged?  It  is  not  a  mere  crime 
against  the  law;  it  is  much  more  than  that.  It 
is  the  prostration  of  all  law  and  goveminent-,  » 
defiance  of  the  laws;  a  resort  to  the  methods  of 
vengeance  of  those  who  recognize  no  law,  no 
society,  no  goveminent  Of  all  classes  and  pro- 
fessions, tl£  lawyer  is  most  sacredly  bound  to 
uphold  the  laws.  He  is  their  sworn  servant; 
and  for  him,  of  all  men  in  the  world,  to  repudi- 
ate and  override  the  laws,  to  trample  them  un- 
der foot  and  to  ignore  the  very  bands  of  tode- 
ty,  argues  recreancy  to  his  position  and  office 
and  sets  a  pernicious  example  to  the  insubordi- 
nate and  d^gerous  elements  of  the  body  politic. 
It  manifests  a  want  of  fidelity  to  the  sy^em  of 
lawful  0>vemment  which  he  has  sworn  to  up- 
hold aiM  preserve.  Whatever  excuse  may  ever 
exist  for  ue  execution  of  lynch  law  in  savage 
or  sparsely  settled  districts,  in  order  to  oppoas 
the  ruffian  elements  which  the  ordinal^  aomin- 
istration  of  law  is  powerless  to  control,  it  cer- 
tainly has  no  excuse  in  a  community  -who*  the 
laws  are  duly  and  regularly  adminlst^ed. 

But,  besides  the  character  of  the  act  its^  aa 
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denoting  s  gross  want  of  fealty  to  the  law  and 
icpodiation  of  legal  goTermnent,  the  particular 
drcomstaiioes  of  place  and  time  invest  it  with 
additional  aggravatkms.  The  United  States 
Oomt  waa  in  ae«ion;  this  enormity  was  perpe- 
trated at  hs  door;  the  victim  was  hanged  on  a 
tree,  iritb  sac^doos  efFronteiy,  in  the  virtual 
presence  of  the  court  I  No  respect  for  the  dignity 
of  the  government  as  rnwesented  by  its  jacUcial 
dqnrtment  was  even  aoected;  the  Jvdge  of  the 
court,  in  passing  in  and  ont  of  the  place  of  jus- 
tice, was  msultm  bv  the  sight  of  the  dangUng 
corpse.  What  sentiments  ought  such  a  specta- 
de  to  iroDse  in  the  breast  of  any  upright  jndee, 
when  informed  that  one  of  the  officers  of  Bis 
own  court  was  a  leader  in  the  perpetration  of 
Ktch  an  outrage? 

We  have  no  hesitation  as  to  the  character  of 
tte  act  being  sufficient  to  authorize  the  action 
of  the  oomt. 

A  question  of  greater  difficulty  is  raised  as  to 
thekgaUty  of  proceeding  in  a  summary  way  on 
a  dian^  ot  thu  nature.  It  is  strenuously  con- 
tendea  that  when  a  crime  is  chareed  agamst  an 
attorney  for  which  he  may  be  indicted,  and  the 
truth  of  the  diarge  is  denied  or  not  admitted  by 
Mm,  it  cannot  be  made  the  ground  of  an  appli- 
cition  to  strike  his  name  from  the  roll  until  he 
h*s  been  regularly  coirvicted  by  a  Jury  in  a  crim- 
inal proceeding;  or,  at  least,  that  this  is  true, 
when  the  act  charged  was  not  committed  in  his 
professional  character. 

As,  in  ursine  this  argument,  much  stress  is 
Ud  upon  the  fact  that  the  iwtitioner,  by  his 
answer,  denied  the  charge  contained  in  the  rule 
to  Aow  cause,  it  is  proper  to  notice  the  manner 
in  which  this  denial  was  made.  The  charge, 
is  we  have  seen,  was  specific  and  particular: 
"That  J.  B.  Wall,  an  attorney  of  this  court, 
did,  on  the  6th  day  of  this  present  month,  en- 
gage in  and  with  an  unlawful,  tumultuous  and 
riotous  gathering,  he  advising  and  encourag- 
iqg  thereto,  take  from  the  iail  of  Hillsborou^ 
Ooonty  and  bang  by  the  neck  imtil  he  was  dead, 
one  John,  otherwise  unknown,  thereby  show- 
ing an  utter  disregard  and  contempt  for  the  law 
and  its  provisions,"  etc.  The  denial  of  this 
diarge  was  amere  negative  pregnant.amounting 
only  to  a  denial  of  the  attending  drcumstanoes 
and  leg&l  consequences  ascribedto  the  act.  The 
reqmi^ent  denied  "counseling,  advisLng,  en- 
couraging or  assisting  an  unlawful,  tumultuous 
and  riotoTis  gathering  or  mob  in  taldng  one  John 
from  the  jaU  of  Hilfiborough  County  and  caus- 
ing his  doith  by  hanging,  m  contempt  and  de- 
fittice  of  the  law."  He  was  not  required  to  an- 
swer under  oath;  and  did  not  do  so.  Tet,  free 
from  this  restriction,  he  did  not  come  out  fully 
and  fairly  and  deny  that  he  was  engaged  in  the 
tnaaaction  at  all;  but  only  that  he  did  not  en- 
nge  in  it  with  the  attendant  circumstances  and 
K^  consequences  set  out  in  the  charge.  Even 
file  name  of  the  victim  is  made  a  material  part 
of  the  traveiBe. 

Upon  sach  a  special  plea  as  this,  we  think  the 
court  waa  justified  in  regarding  the  denial  as  un- 
satMactory .  It  was  reuly  equi  vident  to  an  ad- 
BiiBrion  of  the  substantial  matter  of  the  charge. 
Ifevertbeless,  the  marshal  of  the  court  was 
called  as  a  witness  and  clearly  proved  the  truth 
ot  the  cbarae,  and  no  evidence  was  offered  in 
nbnttaL  The  case,  as  it  stood  before  the  court, 
was  as  clear  of  all  doubt  as  if  the  petitioner  had 
See  17  Otto. 


expressly  admitted  his  partidpatioD  in  the  trans- 
action. 

It  is  necessary,  however,  that  we  should  ex- 
amine the  auUiorities  on  the  question  raised  by 
the  petitioner,  as  to  the  power  of  the  court  to 
proceed  against  him  without  a  previous  convic- 
tion upon  an  indictment. 

It  has  undoubtedly  been  held  in  some  of  the: 
cases  that  where  the  offense  is  indictable,  and 
Uie  facts  are  not  admitted,  a  regular  conviction 
must  be  had  before  the  court  will  exercise  its 
summary  jurisdiction  to  strike  the  name  of  the 
party  off  the  rolL  At  first  view  this  was  sup- 
posed to  be  tiie  purport  of  Lord  Denman's  judg- 
ment in  the  AtumgnKnu  case  reported  in  SB.  &■ 
Ad.,  1088.  That  was  a  case  of  prof easional  mis- 
conduct in  pecuniary  transactions.  Lord  Den- 
man  is  reported  as  saying:  "The  facts  stated 
amounted  to  an  indicteble  offense.  Is  it  not 
more  satisfactory  that  the  case  should  jgo  to  a 
trial?  I  have  known  applications  of  XbS  kind, 
after  conviction,  upon  charges  involving  pro- 
fessional miscondnct;  but  we  should  be  cautious 
of  putting  parties  in  a  situation  where,  by  an- 
swering, they  might  furnish  a  case  against 
themselves,  on  an  mdictment  to  be  afterwards, 
preferred.  On  an  application  calling  upon  an 
attorney  to  answer  Uie  matters  of  an  affidavit, 
it  is  not  nsoal  to  grant  the  rule  if  an  tndfcta- 
ble  offense  is  charged."  And  the  SoUcitor-Ckm- 
eral,  Sir  Jobn  Campbell,  who  made  the  applica- 
tion in  that  case,  bong  requested  to  look  at  the 
authorities,  afterwards  stated  that  he  could  find 
no  precedent  for  it.  In  that  case,  however,  the 
rule  applied  for  was  one  requiring  the  attorney 
to  answer  charges  on  oath .  On  a  similar  apph- 
cadon  in  a  subsequent  case  charging  pemry 
and  fraud.  Anon.,  8  Nev.  &  P.,  8w,  Zottf  Den- 
man  said:  "Would*  not  an  indictment  for  per- 
lury  lie  upon  these  facts?  We  are  not  in  the 
haUt  of  interfering  in  such  a  case,  tmless  there- 
is  something  amounting  to  an  admission  on  the 
part  of  the  attorney,  which  would  render  the 
intervention  of  a  jury  unnecessary." 

In  another  Anonymou*  case  in  the  Excheq- 
uer, 2  Dowl.  Pr.,  110,  where  an  attorney  h^ 
been  sued  in  an  action  at  law  for  an  ageravated 
libel,  and  a  verdict  had  been  render^  against 
him  with  only  one  shilling  damages;  on  an  ap- 
plication being  then  made  to  strike  him  off  the 
roll,  Xonf  Lyndhurst  said:  "Have  you  any  in- 
stance of  such  an  application  on  a  verdict  for 
the  same  criminal  act,  but  for  which  no  crimi- 
nal proceedings  have  been  taken?"  and  inti- 
mated that  if  there  was  any  such  case,  the  rule 
would  be  granted,  but  added:  "Here  there  was- 
conflicting  evidence  at  the  trial,  and  it  is  doubt- 
ful whether  the  publication  was  brought  home 
to  the  defendant;  and  the  lury  seem  to  have  so- 
considered  it;"  and  the  rule  was  refused. 

But  this  matter  was  carefully  reviewed  by 
the  Court  of  Exdieqner  in  the  subsequent  case 
of  Stephens  v.  fltK,  10  Mees.  &  W.,  28,  where  a 
motion  was  made  against  an  attorney  who  had 
conspired  with  others  to  induce  a  witness  for 
the  opposite  party  to  absent  himself  from  a  tri- 
al, givme  him  money,  etc.  It  was  objected  that- 
the  application  to  strike  from  the  roll  could 
not  be  heard  on  these  charges  without  a  convic- 
tion, inasmuch  as  a  conspimcy  is  an  indictable 
offense.  Zonf  Abingcr  took 'a  distinction  be- 
tween a  rule  to  show  cause  why  an  attorney 
should  not  be  struck  off  the  roll,  and  a  rule 
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calling  on  him  to  answer  the  matters  of  an  affi- 
davit with  a  view  to  strike  him  ofF  the  rolL 
The  latter  course  he  conceded  would  be  im- 
proper, if  the  offense  was  indictable,  because  it 
would  compel  the  attorney  to  criminate  him- 
.self ;  but  not  so  the  former,  for  he  might  clear 
himself  without  answering  under  oath;  and 
that  this  was  all  that  Lord  Denman  meant  in 
the  case  before  him.  Lord  Abinger  said  that  as 
long  as  he  had  know^  Westminster  Hall,  he 
had  never  heard  of  such  a  rule  as  that  an  attor- 
ney might  not  be  struck  off  the  roll  for  miscon- 
duct in  a  cause  merely  because  the  offense  im- 
puted to  him  was  of  such  a  nature  that  he  might 
nave  been  indicted  for  it;  but  he  said  that  in 
the  case  of  applications  calling  upon  an  attor- 
ney to  answer  the  matters  of  an  affidavit,  he 
had  known  Lord  Kenyon  and  Lord  Ellenbor- 
ough  frequently  say,  you  cannot  have  a  rule  for 
this  purpose,  because  the  misconduct  you  im- 
pute to  the  man  is  indictable;  but  you  may 
have  one  to  strike  him  off  the  roll.  After  no- 
ticing and  explaining  the  language  attributed  to 
Lord  Denman,  as  before  stated.  Lord  Abinger 
adds:  "If,  indeed,  a  case  should  occur  where 
anattomOT  has  beisn  guilty  of  some  profession- 
al misconduct  for  which  the  court  by  its  summa- 
ry iurisdiction  mig^  compel  him  to  do  justice, 
«naat  the  same  time  has  been  guilty  of  some- 
thing indictable  in  itself,  but  not  arising  out  of 
the  cause,  the  court  will  not  inquire  into  that 
with  a  view  of  striking  him  from  the  roll,  but 
would  leave  the  party  aggrieved  to  his  remedy 
by  a  criminal  prosecution." 

This  expression,  about  leaving  the  party  ag- 
grieved to  his  remedy  hj  a  criminal  prosecu- 
tion, is  frequently  found  in  the  English  cases, 
and  has  reference  to  the  practice  in  that  country 
of  regarding  the  party  injufed  by  the  perpetra- 
tion of  a  cnme  as  the  proper  person  to  prosecute 
the  offender;  and  one,  indeed,  upon  whom  a 
duty,  in  some  sort,  rested   to  institute  such 

grosecution.  The  court  would,  therefore,  hes- 
ate  to  take  any  summary  action  against  the  of - 
fender  which  might  remove  the  mduoements 
the  injured  party  would  otherwise  have  for 

groceeding  crimmally  against  him,  and  thus 
iterfere  with  the  course  of  justice.  In  this 
countrv,  the  prosecution  of  cnminal  offenses  is 
generally  committed  to  the  charge  of  a  public 
officer,  and  sufficient  emolument  is  attached  to 
the  duty  of  prosecution  to  secure  its  faithful 
performance.  The  same  reason,  therefore,  does 
not  exist  here,  as  in  England,  for  leaving  it  to 
the  injured  party  to  prosecute  for  the  cnminal 
offense.  So  far  as  the  offender  himself  is  con- 
cerned, it  is  true,  the  reason  is  equally  strong 
Mainst  compelling  him  to  answer  under  oath 
charges  preferred  against  him,  and  in  favor  of 
giving  Imn  a  trial  by  jury  in  all  cases  of  doubt 
or  of  conflicting  evidence.  That  a  reluctance 
to  interfere  with  the  incentive  to  'prosecute 
criminally  in  these  cases  operated  strongly  upon 
the  judicial  mind  in  England,  is  manifest  from 
the  fact,  that  after  a  prosecution  had  been  made, 
and  the  duty  of  the  injured  party  had  been  per- 
formed, the  courts  never  hesitated  to  strike  the 
accused  from  the  roll,  if  found  guilty  by  a  jury, 
even  though  judgment  against  him  had  been 
.arrested,  or  reversed,  or  the  offense  had  been 
pardoned  or  condoned;*  thus  showing,  that  it 

*Rez  V.  Sontherton,  6  Kasto^  1S7;  In  re  King,  8  Q, 
B.,  UB;  In  re  Garbett,  18  C.  B.,  «H. 
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-wUdi  wonld  sabteet  the  person  in  question  to 
t  criminal  pnxseedlng,  in  my  opinion,  a  difFe^ 
entprinciMe  most  be  applied.  We  are  to  see 
that  tbe  offloers  of  the  court  are  proper  peraons 
to  be  trusted  by  the  court  with  regwi  to  Uie  in- 
terests of  suitoia  and  wearetolooktotliecluir- 
acter  and  poriticm  of  the  peraons,  and  indge  of 
tlie  acta  committed  by  ttian,  upon  the  same 
principle  as  if  we  were  considering  whether  or 
not  a  peraon  is  fit  to  become  an  attorney.  *  *  • 
It  ahould  ahvaya  be  consid^^d  whether  the 
parthmbr  wrong  done  is  connected  with  the 
chaiacter  of  aa  attorney,  llie  offense  morally 
nay  not  be  greater;  Init  still.if  done  in  the  chai^ 
acler  of  an  attorney,  it  is  more  dangerous  to 
amton,  and  should  be  more  severely  ioarked. 
I  agree  that  where  it  is  denied  that  a  criminal 
otmne  has  been  committed,  the  court  ought  not 
to  decide  on  affidavits  a  qiustion  which  ought 
to  be  tried  bv  a  jury." 

Tbia  caae  is  important,  as  Rowing  the  latest 
conaideration  of  the  question  br  the  English 
couita,  and  by  the  most  eminent  judges  of  uoae 
ccairta. 

The  role  to  be  deduced  from  all  the  Enj^ish 
aothorities  seems  to  be  this :  that  an  attorney 
yriU  be  struck  off  the  roll  if  convicted  of  felony 
orif  convicted  of  a  misdemeanor  involving  want 
of  integrity,  even  though  the  judgment  be  ar- 
Ktied  cat  reversed  for  error;  and  also,  without 
a  peviona  conviction,  if  he  is  guilty  of  gross 
suKonduct  in  his  profession  or  of  acts  which, 
tinogh  not  done  In  tiis  professional  capacity, 
snvelv  affect  hfe  character  as  an  attorney;  but 
ui  the  latter  case,  if  the  acts  charged  are  mdict- 
able  and  aro  fairly  denied,  the  court  will  not 
proceed  against  him  until  he  has  been  convicted 
by  a  joiy;  and  will  in  no  case  compel  him  to 
answer  under  oath  to  a  charge  for  which  he  may 
befaidicted. 

This  rule  has,  in  the  main,  been  adopted  by 
the  courts  of  Uiis  country;  though  spedal  pro- 
ceeding)) are  provided  for  bv  statute  in  some  of 
the  Stiue8,reqiiiring  a  formal  information  under 
oath  to  be  filed,  wnh  regular  proceedings  and  a 
trial  by  Jury.  The  cases  are  quite  numerous  in 
which  attomqrs,  for  malpractice  or  other  mis- 
conduct ta  tlMOr  oflSdal  diaracter,and  for  other 
acta  which  shoiwed  them  to  be  unfit  persons  to 
piactice  as  attorneys,  have  been  struck  from  the 
toll  upon  a  summary  proceeding  without  any 
pRvioos  conviction  of  a  criminu  charge.  See, 
amencat  otben,  the  case  of  Mven.l  Wheel.  Cr. 
Oas.,  337,  note;  case  of  Burr,  1  Id.,  508;  8.C., 
2  Cnmdi.  C.  C,  879;  In  Be  Peteraon,  3  Paige, 
610;  JSx  parte  Brown,  1  How.  (Miss.),  808;  Mc 

Cum,  1  Mich.,  802;  Exparte  Seeombe,  19 
.,  »  [flO  U.  8.,  XV.,  565];  /n  iJe  Percy.  88 
K.  Y.,  651 ;  Biehin*  Cote.  67  Pa.  St.,  169  ;  In 
Be  mrtt,  9  Phlla.  Rep.,  216;  Baker  \.  Comnum- 
veaM.  10  Bush.  (Ky.),  692;  Penobieot  Bar  v. 
ISawMI,  64  He.  140;  Matter cf  Wool, mUifih., 
289;  PtiopU  V.  Ooodrieh,  79  lU.,  148;  IMano'e 
Cm,  68  N.  H.,  6;  EeparU  WaUe,  64Ind.,461; 
Matter efBtdridge,  82  N.  Y.,  161. 

Bat  where  the  acts  charged  against  an  attor- 
ns are  not  done  in  his  official  character  and  are 
indiclable  and  not  confessed,  there  has  been  a 
(Bversity  td.  piactice  on  the  subject;  in  some 
CMea  it  b^g  laid  down  that  there  must  be  a 
regular  indictment  and  conviction  before  the 
eovt  will  proceed  to  strike  him  from  the  roll;  in 
See  17  Otto. 


others,  such  previous  conviction  being  deemed 
tmneceasaiy. 

The  former  view  is  taken,  or  seems  to  be  as- 
sumed, in  the  cases  we  will  now  cite. 

In  an  ATumymou*  case,  reported  in  2  Halst. 
(K.  J.),  162  (1824),  where  the  charge  was  lar- 
ceny, the  court  refused  the  rule  to  strike  off  the 
roll.becanae  the  offense  was  indictable,  and  there 
had  been  no  conviction. 

In  State  v.  Foreman,  8  Mo.,  413,  the  court  re- 
fused to  disbar  an  attorney  for  passing  counter- 
feit money,  knowing  it  to  be  counterfeit,  and 
escaping  irom  prison  before  being  con-victed 
therefor;  the  ground  of  refust^  being  that  it  was 
not  a  case  within  the  Missouri  Statute, which  re- 
quired a  conviction.  Of  course,  being  governed 
by  the  statute,  this  case  is  not  in  point. 

In  Fisher't  Cote,  6  Leigh.,  619  (1886),  Fisher 
commented  to  a  jury  in  a  manner  which  the 
Judge  deemed  grossly  unprofessional  and  disre- 
spectful to  the  court;  and  on  the  next  dav,  after 
reciting  the  cireumstances,  made  an  order  sus- 
pending his  license  for  twelve  months.  This  or- 
der was  reversed  by  the  Court  of  Appeals,  on  the 
ground  that  the  party  proceeded  against  must 
be  reg^ularlv  prosecuted  by  indictment  or  infor- 
mation, and  found  guilty  by  a  jury.  But  as  this 
decision  was  based  upon  a  statute  of  Virginia, 
prescribing  the  course  of  proceeding,  it  is  no  au- 
thority on  the  point  in  question. 

In  SXatey.  Chapman,  11  Ohio,  480,  an  attor- 
ney had  been  charged  with  theft  and  brought 
an  action  of  slander  therefor;  the  defendant 
pleaded  the  truth  in  justification,  and  obtained 
a  ver<lict  establishing  his  defense.  Upon  this, 
a  rule  was  eranted  against  the  attorney  to  show 
cause  why  he  should  not  be  struck  on  the  rolL 
He  proved  explanatory  cireumstances,  and  the 
court  held  that  the  verdict  in  the  civil  action 
was  not  sufficient  to  establish  the  charge  of  lar- 
ceny, and  discharged  the  rule. 

In  Beene  v.  BUite,  22  Ark.,  149,  where  the  de- 
fendant had  made  an  unwarrantable  and  atro- 
cious personal  attack  upon  the  Circuit  Judge  for 
his  action  as  judge;  on  application  of  the  coun- 
ty bar  to  strike  his  name  irom  the  roll,  the  rule 
was  granted;  but  the  Supreme  Court  of  Arkan- 
sas reversed  the  order  on  the  ground  that  the 
proceedings  were  irregular,  and  not  in  pursu- 
ance of  the  statute,  whidi  required  regular 
charges  to  be  exhibited,  verified  by  affidavit,  and 
a  time  fixed  for  hearing.  The  court  also  held 
that  where  the  offense  is  indictable,  there  must 
be  a  reg^ar  conviction  before  the  party  can  be 
struck  off  the  roll;  if  not  indictable,  he  was  en- 
titled to  be  tried  by  a  jury.  This  case  seems  to 
have  been  decided  xxpaa  the  statutes  of  Arkan- 
sas. 

In  Ex  parte  Steinman,  95  Pa.  St.,  229,  the  re- 
spondents published  a  libel  against  the  Judges 
of  the  Quarter  Sessions  of  Lancaster  County, 
Pennsylvania,  accusing  them  of  political  mo- 
tives in  allowing  a  defendant  to  be  acquitted. 
On  being  cited  to  show  cause  why  they  should 
not  be  struck  off  the  roll,  they  took  the  ground, 
amongst  other  things,  that  they  were  charged 
with  an  indictable  offense,  and  were  entitled  to 
a  trial  by  jury.  The  court  having  made  the  rule 
absolute,  they  appealed  and  the  Supreme  Court 
of  Pennsylvania  reversed  the  order.  Chief  Jv*- 
Uee  Sharswood,  in  delivering  the  opinion  of  the 
court,  said:  "  No  question  can  be  made  of  the 
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power  of  a  court  to  strike  a  member  of  the  bar 
irom  the  loU  for  official  misconduct.  •  •  • 
We  do  not  mean  to  si^  that  there  m^  not  be 
cases  of  misconduct  not  strictly  professionid, 
which  would  clearijr  ahow  a  person  not  to  be  fit 
to  be  an  attorney,  nor  fit  to  associate  with  honest 
men.  Thus,  if  he  was  proyed  to  be  a  thief,  a 
forger,  a  perjurer,  or  guilty  of  other  offenses  of 
the  erimenfalii.  But  no  one,  we  suppose, will 
contend  that  for  such  an  offense  he  can  be  sum- 
marily convicted  and  disbarred  by  the  court 
without  a  formal  indictment,  trial,  and  convic- 
tion bv  a  jury,  or  upon  confession  in  open 
court.  Boference  was  then  made  to  a  provis- 
ion in  the  Bill  of  Rights  of  the  Pennsylvania 
Constitution  of  1874,  that  "No  conviction  shall 
be  had,  in  any  prosecution  for  the  publlcatio& 
of  papers  relating  to  the  official  conauct  of  offi- 
cers, etc.,  where  the  fact  that  such  publication 
was  not  malidooaly  or  naeligently  made,  shall 
be  established  to  the  eatisuction  of  the  Jury; " 
and  it  was  held  that  this  provision,  at  all  events, 
entitled  the  pwtias  to  a  jury  trial. 

The  cases  now  cited  do  undoubtedly  hold, 
that  where  the  offense  charged  is  indictable  and 
is  committed  outside  of  the  attorney's  profee- 
sional  employment  or  character,  and  is  denied 
by  him,  a  conviction  by  a  jury  should  be  had 
before  the  court  will  take  action  for  striking  his 
name  from  the  roll. 

There  are  other  cases,  however,  in  which  it  is 
held  that  a  previous  conviction  is  not  necessaiy. 

In  the  case  of  Bt  parte  Burr,  1  Wheel  Cr. 
Cas.,  608,  8.  C,  2  Cranch,  0.  C,  879,  the  Ci> 
cuit  Court  of  the  District  of  Columbia  struck 
Burr  oft  the  roll  on  charges  made  by  Mr.  Key, 
of  various  instances  of  malpractice,  and  also  of 
dishonest  conduct,  in  procuring  deeds  of  prop- 
erty from  persons  in  distress,  etc.  Burr,  ob- 
jected, amongst  other  things,  that  he  was  enti- 
tled to  a  trial  by  jury.  The  court  examined  wit- 
nesses, who  were  cross-examined  by  the  defend- 
ant, and  0/iief  Juttice  Cranch  delivered  an  elab- 
orate opinion,  concluding  by  making  the  rule 
absolute  for  disbairing  the  accused,  holding 
that  proceedings  by  attachment,  as  for  contempt 
and  to  purify  the  bar  of  unworthy  members,  are 
not  wiUiin  those  provisions  of  the  Constitution 
which  guaranty  a  trial'  by  jury.  This  case  was 
broo^t  to  the  attention  of  this  court  on  an  ap- 
plication for  a  numdamu*  to  compel  the  circuit 
court  to  restore  Burr  to  the  bar,  sod  the  writ 
was  refused.  The  court,  by  Chief  JiutteglSta- 
shall,  expressed  a  disinclination  to  interpose  un- 
less the  conduct  of  the  court  below  was  irregu- 
lar or  flagrantly  improper;  as  where  it  had  ex- 
ceeded its  power  or  decided  erroneously  on  the 
testimony;  and  upon  the  testimony,  it  would  be 
unwilling  to  interpose  where  any  aoubt  existed. 

Fields  V.  limn..  Mart.  &  Y.  (Tenn.),  168, was 
the  case  of  a  constable  (but  placed  upon  the  same 
groimd  as  that  of  attorneys),  and  the  charge  was, 
extortion.  The  Supreme  Court  of  Tennessee, 
by  Catron,  Juttice,  held  that  a  previous  convic- 
tion was  not  necessary  to  enable  the  court  below 
to  suspend  from  office;  that  the  constitutional 
privilege  of  trial  by  jury  for  crime,  does  not  ap- 
ply to  prevent  courts  from  punishing  its  officers 
for  contempt,  and  to  regulate  them  or  remove 
them  in  particular  cases;  that  removal  from  of- 
fice for  an  indictable  offense,  is  no  bar  to  an  in- 
dictment; that  it  is  a  proceeding  in  its  nature 
civil,  and  collateral  toany  criminal  prosecution 
MO 


by  indictment;  and  that,  even  if  acquitted  by  a 
Jury,  the  party  could  be  removed  ff  the  comt 
discovered  from  the  facts  proved  on  the  trial 
that  he  was  guilty  of  corrupt  practice. 

In  the  suMeqnent  case  of  Bmitli  ▼.  Btatt,  1 
Yerg.,  828,  the  charge  was  that  the  sttcHraey 
had  accepted  a  challenge  in  Tennessee  to  fig^ 
a  duel,  imd  had  fought  with  and  killed  hk  an- 
tagonist in  Eentuckv,  where  an  indictment  hsd 
been  found  iM;ainst  him.    He  demurred  to  the 
charge,  and  judgment  waa  given  against  him 
on  the  demurrer,  that  his  name  be  struck  from 
the  roU.  The  Supreme  Court  of  Tennessee  hdd 
the  charge  to  be  sufficient;  but  that,  instead  of 
receiving  a  demurrer,  the  circuit  court  aboold 
have  proceeded  to  take  the  prooft  to  asceitaiB 
the  truth  of  the  charge.    The  court,  by  JvtUte 
Catron,  said:  "The  ^indple  is  almost  univen- 
al  in  sil  governments,  that  the  power  which 
confers  an  office  has  also  the  ri^t  to  remove 
the  officer  for  good  cause;  the  county  court, 
constables,  etc. ;  the  Senate,  officers  elected  by 
the  Legislature  and  people;  in  all  these  cases 
the  tribunal  removing  is  of  necessi^  tbe  ji^lge 
of  the  law  and  fact,  to  ascertain  whidi  every 
species  of  evidence  can  be  heard,  legal  in  ita 
character,  according  to  common  law  roles  and 
consistent  with    our  Constitution  and  km. 
This  court,  the  circuit  court  or  the  ooonty 
court,  on  a  motion  to  strike  an  attorney  from 
the  rolls,  has  the  same  rig^t  growing  out  of  a 
similar  necessity,  to  examine  evidence  of  the 
facts,  that  the  Senate  of  the  State  has  when  try- 
ing an  impeachment.    «    •    •    The  attorney 
may  answer  tiie  charges  in  writing  if  be  chooeee, 
when  evidence  will  be  heard  to  support  or  u> 
resist  them;  or,  if  he  does  not  answer,  attU  tbo 
charges  must  be  proved,  or  confessed  by  the 
defendant,  before  he  can  be  stricken  oat  m  the 
roll."    The  cause  was  thereupon  remanded  to 
the  circuit  court,  to  hear  the  proofs;  and  itiraB 
declared  that  if  the  &cts   were   proved   aa 
charged,  it  would  be  amply  sufficient  to  author- 
ize that  court  to  strike  the  defendant  frcmi  the 
roll,  even  though  there  had  been  no  law  in 
Tennessee  for  ue  suppression  of  dueling. 

Here,  it  will  be  obsored  ,  there  waa  no  con- 
viction; nothing  but  an  indictment  found  in 
another  State;  and  yet  the  Supreme  Court  of 
Tennessee  held  that  tbe  court  below  might  law- 
fully proceed  with  the  case. 

In  Ferry  v.  Iowa,  8  Qreene  (la.),  660,  there 
were  charges  of  misconduct  as  an  attorney,  and 
of  perjury.  The  charge  waa  dismissed  for  want 
of  certainty ;  but  as  to  the  charge  of  fahe 
swearing,  which  it  was  contended  could  not  be 
set  up  without  a  previous  conviction,  the  court 
said  that  a  conviction  was  not  necessary. 

In  In  Be  Perey,  88  N.  Y.,  661,  an  attcmey 
was  struck  off  the  roll  on  the  ground  tiiat  ^ 
general  reputation  was  bad,  that  he  had  been 
several  times  indicted  for  perjury,  one  or  two 
of  the  indictments  being  stUl  peuding.  and  that 
he  was  a  common  mover  and  roaintainer  of 
suits  on  siteht  and  frivolous  pretexts.  The  rai- 
der was  affirmed  on  appeal.  Some  of  the  of- 
fenses charged  in  this  case  were  of  an  indicta- 
ble character,  and  one  point  raised  on  the  ap- 
peal was,  that  the  court  has  no  right  to  w^ 
upon  an  attorney  to  answer  such  cfiargea,  b»- 
cause  it  compels  him  to  give  evidence  ■gttii^ 
himself.  But  to  this  the  court  answereST  XbA 
he  is  not  compelled  to  be  sworn,    but    n^ 
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ioiiodiioe  evidence  tending  to  show  his  inno- 
cence. 

In  in  A  Simball,  64  Me.,  140,  an  attorney 
was  acraaed  of  misconduct,  iotb  in  his  profes- 
4sk)DaI  character,  and  otherwise,  obtaining  mon- 
evby  false  pretenses,  and  the  like.  He  liad 
ak),  many  years  before,  been  oonTicted  of  for- 
gery of  a  deposition  used  in  court,  but  had  been 
pmdoned.  It  was  held  that  he  was  an  unfit 
penon  to  be  an  attorney,  and  he  was  struck  from 
the  roIL  In  this  case  indictable  offenses  of  wliich 
the  par^  had  not  been  regularly  convicted 
Tere  embraced  in  the  charges  against  him. 

In  Delatu/*  Case,  58  N.  H.,  5,  an  attorney  be- 
ing collector  of  taxes  for  the  town,  appropri- 
atoi  the  money  to  his  own  use,  intending  to  re- 
tuni  it;  but  failing  to  do  so,  he  was  struck  from 
the  roll.  The  offense  in  this  case  was  dearly  of 
an  indictable  character,  and  no  conviction  had 
been  obtained  against  him  in  a  criminal  pro- 
ceeding. 

In  TAe  Matter  of  Wool,  86  Mich.,  299,  a  bill 
in  equity  having  been  flleid  against  an  attorney 
chuging  him  with  procuring  a  deed  to  himself 
by  forgery  or  substitution  of  a  paper,  and  a  de- 
cree having  been  made  against  him,  the  court 
entered  an  order  to  show  cause  why  he  should 
not  be  struck  from  the  toll,  allowing  him  to 
present  affidavits  in  exculpation;  but  no  suffi- 
cient cause  beingshown  against  the  rule,  it  was 
made  absolute.  Here  was  an  indictable  offense, 
and  no  previous  conviction;  yet  the  court  upon, 
tbe  evidence  it  bad  before  it,  struck  the  party's 
same  from  the  loU. 

la  ScparteWalU,9iln6..,  461,  the  charge  was 
of  forging  an  affidavit  to  obtain  a  change  of  ven- 
ue in  a  cause  pending  in  the  court.  Special 
proceedings  were  haa  under  the  Statute  of  In- 
diana, ana  the  peiiy  was  struck  off  the  roll. 
On  QTor  Inooght,  it  was  objected  that  he  diould 
have  been  first  regularly  convicted  of  the  crime 
by  a  inoeecation  on  the  part  of  the  State.  The 
coort  held  that  this  is  only  true  when  the  ob- 
ject is  to  inflict  punishment,  but  not  when  it  is 
to  disbar  the  party,  any  more  than  when  for- 
gerv  is  provea  as  a  defense  in  a  civil  suit;  that 
wtulst  a  conviction  would  have  authorized  a 
disbarment,  the  proceeding  to  disbar  might 
|irecede  tbe  crimmal  prosecution.  This  case, 
It  is  bTie,  was  for  malpractioe  as  an  attorney 
and,  therefore,  mav  not  be  strictly  in  point;  but 
the  Round  taken  by  the  court  was  general,  and 
applicable  to  all  cases  for  which  an  attorney 
may  be  disbarred. 

In  the  recent  case  of  Pwtfit  v.  Apfietoin,  16 
Chicago  Legal  News,  841,  where  the  charge 
against  an  attorney  was  for  disposing  of  proper- 
ty held  by  him  as  atruatee,and  approprianngthe 
Iffoceeds  to  his  own  use, 'but  was  not  made  out 
to  the  satisfaction  of  the  court;  it  was  observed, 
iKmever,  that  whilst  as  a  general  rule,  if  an  at- 
totn^  is  guilty  of  misconduct  in  his  private 
character,  and  not  in  his  official  character,  as 
attorney,  relief  can  only  be  obtained  by  a  pros- 
ecution in  a  proper  court,  at  the  suit  of  the  par- 
U  injoied,  yet  that  "  It  is  not  to  be  held  that 
tbse  are  no  exceptions;  that  there  are  not  cases 
in  which  an  attorney's  misconduct  in  his  pri- 
vate capacity  merely.may  be  of  so  gross  a  char- 
acter that  the  court  will  exercise  the  power  of 
didNtrment.  There  is  too  much  of  autiiority  to 
the  con&aiy  to  say  that." 

From  this  review  of  the  authorities  in  tUs 
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country,  it  is  apparent,  that  whilst  it  may  be 
the  general  rule,  that  a  previous  conviction 
shomd  be  had  before  striking  on  attorney  off 
the  roll  for  an  indictable  offense,  committed  by 
him^when  not  acting  in  his  character  of  an  at- 
torney, yet,  that  the  rule  is  not  an  inflexible 
one.  Cases  may  occur  in  which  such  a  require- 
ment would  result  in  allowing  persons  to  prac- 
tice as  attorneys,  who  ought,  on  every  ground 
of  propriety  and  respect  £>r  the  admini^ration 
of  uie  law,  to  be  excluded  from  such  practice. 
A  criminal  prosecution  may  fail,  by  the  absence 
of  a  witness  or  by  reason  of  a  flaw  in  the  in- 
dictment, or  some  irregularis  in  the  proceed- 
ings; and,  in  such  cases,  even  in  England,  the 
proceedmg  to  strike  from  the  roll  may  be  had. 
But  other  causes  may  operate  to  shield  a  gross 
offender  from  a  convldion  of  crime,  however 
clear  and  notorious  his  guilt  may  be:  a  prevail- 
ing, popular  excitement;  powerful  influences 
brought  to  bear  on  the  public  mind  or  on  the 
mind  of  the  jury;  and  many  other  causes  which 
might  be  suggested;  ana  yet,  all  the  time, 
the  offender  may  foe  so  covered  with  guilt,  per- 
haps glorying  in  it,  that  it  would  be  a  disgrace 
to  the  court  to  be  obliged  to  receive  him  as  one 
of  its  officers,  clothed  with  all  the  prestige  of  its 
confidence  and  authority.  It  seems  to  us,  that 
the  circumstances  of  the  case  and  not  any  iron 
rule  on  the  subject,  must  determine  whether 
and  when  it  is  proper  to  dispense  with  a  prelim- 
inary conviction.  If,  as  Lord  Chief  JutHee 
Cockbum  said,  the  evidence  is  conflicting  and 
any  doubt  of  the  party's  guilt  exists,  no  court 
would  assume  to  proceed  summarily,  but  would 
leave  the  case  to  be  determined  by  a  jury.  But 
where  the  case  is  clear  and  the  denial  Is  evasive, 
there  is  no  flxed  rule  of  law  to  prevent  the  court 
from  exercising  its  authority. 

The  provisions  of  the  Constitution,  which  de- 
clare that  no  person  shall  be  held  to  answer  for 
a  capital  or  otherwise  infamous  crime,  unless 
on  a  presentment  or  indictment  of  a  grand  jury; 
and  that  the  trial  of  all  crimes,  except  in  cases 
of  impeachment,  shall  be  by  jury,  have  no  re- 
lation to  the  subject  in  hand.  As  held  by  the 
Supreme  Court  of  Tennessee  in  MeU*  v.  State 
[supra],  and  the  same  view  is  expressed  in  other 
cases,  the  constitutioufd  privilege  of  trial  by 
for  jury  crimes  does  not  apply  to  prevent  the 
courts  from  punishing  its  officers  for  contempt 
or  from  removing  them  in  proper  cases.  Remov- 
al from  office  for  an  indictable  offense  is  no  bar 
to  an  indictment.  The  proceeding  is,  in  its  nat- 
ure, civil,  and  collateral  to  any  criminal  prose- 
cution by  indictment.  The  proceeding  is  not  for 
the  purpose  of  pimishment,  but  for  the  purpose 
of  preserving  the  courts  of  justice  from  the  offi- 
cial ministration  of  persons  imfit  to  practice  in 
them.  Undoubtedly,  the  power  is  one  that 
ought  always  to  be  exercised  with  great  caution ; 
and  ought  never  to  be  exercised  except  in  clear 
cases  of  misconduct,  which  affect  the  standing 
and  character  of  the  party  as  an  attorney.  But 
when  such  a  case  is  shown  to  exist,  the  courts 
oueht  not  to  hesitate,  from  sympathy  for  the 
individual,  to  protect  themselves  from  scandal 
and  contempt  and  the  public  from  prejudice, 
by  removing  grossly  improper  persons  from 
participation  in  the  administration  of  the  laws. 
The  power  to  do  this  is  a  rightful  one;  and, 
when  exercised  in  proper  cases,  is  no  yiolation 
of  any  constitutional  provision. 
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It  ia  contended,  indeed,  that  a  smnmary  pro- 
ceeding afiainst  an  attorney  to  ezidude  him  from 
tiie  prwitfoe  of  his  prof  eesion  on  account  of  acta 
for  which  he  may  be  indicted  and  tried  by  a 
jury,  is  a  violation  of  the  5th  Amendment  of 
the  Constitution, which  forbids  the  deinlvii^  of 
any  person  of  life,  liberty  or  property  without 
due  process  of  law.  But  the  action  of  the  court, 
in  cases  within  its  jurisdiction,  is  due  process 
of  law.  It  is  a  regular  and  lawful  method  of 
proceeding,  practiced  from  time  immemorial. 
Cknceding  that  an  attorney's  calling  or  profes- 
sion is  his  property,  within  the  true  sense  and 
meaning  of  the  Constitution,  it  is  certain,  that 
in  many  cases,  at  least,  he  may  be  excluded 
from  the  piu-suit  of  it  by  the  summary  action 
of  the  court  of  which  he  is  an  attorney.  The 
extent  of  the  lurisdiction  is  a  subject  of  fair 
judicial  consiaeration.  That  it  embraces  many 
cases  in  which  the  offense  is  indictable,  is  es- 
tablished by  an  overwhelming  weight  of  au- 
thority. This  being  so,  the  question  whether  a 
particular  class  of  cases  of  nuiBconduct  is  within 
its  scope,  cannot  involve  any  constitutional 
principle. 

It  is  a  mistaken  idea  that  due  process  of  law 
requires  a  plenary  suit  and  a  tnal  by  jury,  in 
all  cases  where  property  or  pa«onal  rights  are 
involved.  The  important  right  of  personal  liber- 
ty is  generaUy  determined  oy  a  single  judge,  on 
a  writ  of  habeai  oorpui,  using  aflSdavits  or  dep- 
ositions for  proofs,  where  facts  are  to  be  estab- 
lished. Assessments  for  damages  and  benefits 
occasioned  by  public  improvements  are  usually 
made  by  commissioners  in  a  summary  way. 
Conflicting  claims  of  crediton,  amounting  to 
thousands  of  dollars,  are  often  settled  by  the 
courts  on  aflMavits  or  depositions  alone.  And 
the  courts  of  chancery,  bankruptcy,  probate  and 
admiralty  administer  immense  fields  of  juris- 
diction without  trial  by  jury.  In  all  cases,  that 
kind  of  procedure  is  due  process  of  law,  which 
is  suitable  and  proper  to  the  nature  of  the  case, 
and  sanctioned  by  the  established  customs  and 
usages  of  the  courts.  "Perhaps  no  definition," 
says  Jiidge  CooIot,  "  is  more  often  quoted  than 
that  given  by  Mr.  Webster  in  the  Dartmovih 
CMlege  Gate:  '  By  the  law  of  the  land  is  most 
clearly  intended  the  general  law;  a  law  which 
hears  before  it  condemns;  which  proceeds  upon 
inquiry  and  renders  judgment  only  after  trial. 
The  meaning  is  that  every  citizen  shaU  hold 
his  life,  liberty,  property  and  immunities,  im- 
der  the  protection  oi  the  general  rules  which 
govern  society."'    Cooley,  Const.  Lim.,  858. 

The  queetion,what  constitutes  due  process  of 
law  witiiin  the  meaning  of  the  Constitution,  was 
much  considered  by  uiis  court  in  the  case  of 
Bavidtcm  v.  New  (Meant,  86  U.  S.,97  [XXIV., 
616};  and  Mr.  Juitiee  Miller,  speaking  for  the 
court,  said:  "  It  is  not  possible  to  hold  that  a 
party  has,  without  due  process  of  law,  been  de- 
prived of  his  property,  when,  as  regards  the  is- 
sues aff ectiiw  It,  he  has  by  the  laws  of  the  State, 
a  fair  trial  m  a  court  of  justice,  according  to 
the  modes  of  proceeding  applicable  to  such  a 
case."  And,  referring  to  the  case  of  Murray  v. 
Hobohen  Lamd  and  Smproeemant  Co.,  18  How., 
872  [69  U.  8..XV.,  872],he  said:  "  An  exhaust- 
ive Tudidal  inquiry  into  the  meaning  of  the 
words  '  due  process  of  law,'  as  found  in  the  6th 
Amendment,re8ulted  in  the  unanimous  decision 
of  this  court,  that  they  do  not  necessarily  im- 
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ply  a  regular  proceeding  in  a  court  of  jiulioe, 
or  after  the  manner  of  such  courts." 

We  have  seen  that,  in  the  present  case,  due 
notice  was  given  to  the  petitioner,  and  a  trial 
and  hearing  was  had  before  the  court,  in  ^ 
manner  in  whkh  proceedings  against  atfatnieye, 
when  the  Question  is  whether  they  should  be 
struck  off  tne  roll,  are  always  conducted. 

We  think  that  the  (nmrtbdiow  ad  not  tgcuiilt 
powert  in  taking  eognitemeetfAeeam inaiMm- 
mary  vay,  and  thai  no  tuM  *rreg%iiafHy  ce- 
eurred  in  the  proceeding  <u  to  require  Am  court 
to  interpoeeby  the  twit  rt'mandamna,  Themit 
of  mandamus  it,  iherrfore,  routed,  and  th*  nk 
toAoa  eauieit  diteharged. 
Trueoopy.  Test: 

James  H.  HoEennej,  Clerk,  Sup.  Oourt,  V.B. 

Mr.  JiuMm  Field,  dissenting; 

I  am  unable  to  concur  with  mj  associates  in 
their  disposition  of  this  case,  and  I  will  briefly 
state  the  grounds  of  my  disaent. 

I  appreciate,  to  the  fullest  extent,  the  indig- 
nation of  the  District  Judge  at  the  lawless  pto- 
ceedings  of  the  mob  in  his  district,  in  forcibly 
taking  aprisoner  from  jail  and  putting  him  to 
death.  There  is  no  language  of  neprobatuHi  too 
severe  for  such  conduct;  for,  however  great  tiie 
offense  of  tiie  prisoner,  the  law  prescribed  its 

gunishment  and  appointed  the  offioov  by  wiiom 
was  to  be  exec^ed.  The  usurpation  of  thdr 
duties,  and  the  infliction  of  another  punishment, 
were  themselves  the  greatest  of  crime8,f(X' which 
the  actors  should  be  held  amenaUe  to  the  vio- 
lated laws  of  the  State. 

I  join,  also,  with  the  learned  Justice  of  this 
court  who  expresses  the  views  of  the  majority, 
in  his  denunciation  of  all  forms  of  Uwleas  vio- 
lence; and  I  agree  with  him  that  the  enormity 
of  the  offense  u  increased, when  the  violence  is 
aided  and  encouraged  by  an  attorney,  bound  by 
his  oath  of  office  to  uphold  the  administratioa 
of  justice  LQ  the  estobUsbed  tribunals  of  the 
oountry.  Kor  can  the  offense  be  palliated  by 
the  statement  of  counsel,  that  the  fury  of  the 
mob  had  heea  excited  by  the  attempt,  of  the 
victim  of  its  violence,  to  outrage  the  p^son  of 
a  young  female. 

The  question  here  is,  not  what  indignation 
may  justly  be  expressed  for  the  alleged  offense 
of  ttie  victim,  or  for  that  of  his  assailants;  ux 
what  should  be  doue  with  a  person  thus  guilty 
of  participatiiw  in  and  encouraging  the  lawless 
proceedings  of  the  mob;  but  in  what  wav  is  Us 
guilt  to  be  determined?  When  does  the  law  de- 
clare him  guilty,  so  that  the  court  m^  up(« 
such  estabSshed  guilt  proceed  to  inflict  poiusb- 
ment  for  the  offense  and  remove  him  from  the 
bar? 

I  do  not  think  that  the  Circuit  Court  of  the 
United  States  could  declare  the  petitioner  in  this 
case  guilty  of  a  crime  against  the  laws  of  Flori- 
da, upon  information  communicated  to  its  Judge 
on  the  streets,  and  thereupon  cite  him  to  show 
cause  why  he  should  not  be  stricken  from  the 
roll  of  attorneys  of  the  court  and  be  disboned 
from  practicing  therein. 

And,  though  the  dedaiation  of  the  court, 
upon  what  was  assumed  to  have  been  tlie  oob- 
duct  of  the  petitioner,  contained  in  the  recital 
of  the  order  directing  the  citation,  be  treated, 
contrary  to  its  language,  merely  as  a  ohone 
against  Mm,  and  not  as  a  judgment  upon  lu* 
^  107  C  8. 
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ewdoct,  I  csnnot  think  that  Hw  oonrt  had  an- 
tbority  to  fonnnlste  a  charge  against  liim  of 
criminal  oonduct  not  connected  with  his  pro- 
fearional  duties,  upon  the  verbal  statements  of 
othera,  made  to  its  Judge  outside  of  the  court 
and  without  Qie  sanction  of  an  octth.  And  I 
cannot  admit  that  upon  a  charge  thus  formu- 
lated the  petitioner  could  be  summarily  tried. 
Id  no  well  ordend  system  of  jurisprudence,  by 
iriileh  Justice  is  adnunlstered,  can  a  person  be 
tried  for  a  criminal  offense  by  a  court,  the  Judge 
of  which  is  himself,  the  accuser. 

The  first  proceeding  disclosed  by  the  record 
is  the  foUowing  order: 

"Circuit  Court  of  the  U.  8.,  Southern  District 
of  Florida,  March  Term,  1862. 
Whereas,  it  has  come  to  the  knowledge  of  this 
court  that  one  J.  B.  Wall,  an  attorney  of  this 
court,  did,  on  the  6th  day  of  this  present  month, 
engage  in  and  with  an  unlawful,  tumultuous 
and  notona  gatherlng.he  adyising  and  encourag- 
ing thereto,  to  take  ttora  the  Jail  of  Hillsborougfa 
Coim^  and  hang  by  the  neck,  until  he  was 
dead,  one  John,  (^erwise  unknown,  thereby 
abowing  such  an  utter  disregard  and  contempt 
for  the  Ufw  and  its  provisions,  which  as  a  sworu 
attorney  he  was  bound  to  respect  and  support, 
•a  ritows  him  to  be  totally  unfitted  to  occupy 
■Q^positkin:  it  is  hereby  ordered  that  said  J. 
B.  Wall  be  cited  to  appear  and  show  cause,  by 
eleven  o'clock  Wednesday,  the  8th  instant, why 
Ua  name  should  not  be  sMcken  from  the  rou 
of  attomeys,and  he  be  disbarred  and  prohibited 
from  practicing  herein. 

James  W.  Locke, 
Dittriet  Jttdge. 
Tamps,  FlOTida,  March  7, 1882." 
How  these  matters  came  to  the  knowledge  of 
the  court  is  not  here  diadoaed,  but  in  the  return 
of  the  Judge  to  the  alternative  writ  of  manda- 
mut  from  uiis  court  we  are  enlightened  on  this 
pctot.  He  states  that  on  the  6th  of  March,  1882, 
cm  ttie  adjournment  of  the  court  for  dinner,  in 
passing  from  the  court-house  he  saw  a  person 
brought  to  the  JaQ  by  two  oflScers;  that  on  his 
return  to  the  court-house,  a  little  over  an  hour 
afterwards,  he  saw  the  dead  body  of  the  pris- 
oner hanging  from  a  tree  in  front  of  the  court- 
hotne  door, whereby  he  became  personally  in- 
formed of  the  commission  of  a  most  serious  of- 
fense against  the  laws.  He  also  states  that  on 
tte  same  afternoon  "  He  was  informed  of  the 
active  participation  in  said  crime  of  one  J.  B. 
Wan,  an  attmney  of  said  court,  by  an  eye-wit- 
ness in  whom  the  most  implicit  confidence  could 
beidaced,  but  who  declined  to  make  any  charge 
or  affidavit  of  such  fact,  on  account  of  a  fear  of 
laid  Wall's  influence  and  the  local  feeling  it 
wonki  cause  against  him,  the  said  witness;  that, 
MH  only  &om  the  direct  statements  of  eye-wit- 
aaaaea,  oat  from  numerous  other  sources,  reli- 
aHe  information  of  Uke  imp<»rt  was  received; 
wltefeapon,  snd  J.  B.Wall,  the  petitioner,  was, 
on  the  said  7th  day  of  March,  during  a  s^sion 
ot  the  Circuit  Court  of  the  United  State8,in  open 
ceort,  charged  in  writing  by  the  respondent 
heieln,  as  Judge,  with  having,  with  an  unlaw- 
fal,  tumultnons  and  riotous  gathering,  he  ad- 
viring  and  encouraging  thereto,  taken  from  the 
Jd  ct  Hillsborough  County  and  hanged  to  a 
Oee  by  the  nec^,  imtll  he  was  dead,  a  man  to 
tfte  ooort  known  only  as  John." 

Here  we  have  the  words  of  the  Judge  him- 
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self,  that  he  acted  upon  the  statements  of  par- 
ties,  whose  names  are  not  given,  nor  is  their 
language.  His  own  conclusions,  as  to  their  im- 
port, oedibility  and  weight,  are  all  Uiat  is  fur- 
nished. The  statements  thus  made  to  him  were 
not  evidence  before  the  court  for  any  purpoE& 
whatever;  aad  woiild  not  Justify  its  action  upon 
any  subject  over  which  it  has  jurisdiction.  Sup- 
pose tiiat  he  was  called  to  the  stand  and  asked 
why  he  had  made  the  charge  against  the  petitiou- 
er,  and  what  his  knowledge  was  on  the  subject. 
He  could  only  have  answered, '  'I  can  state  noth- 
ing of  my  own  knowledge;  I  can  merely  re- 
peat what  others  have  said  to  me;  they  decline 
to  make  any  charge  themselves;  they  will  not 
confront  the  accused;  but  I  have  implicit  con- 
fidence in  their  statements,  though  they  will 
not  verify  them  by  oath. "  And  jet,  upon  these- 
outside,  ex  parte,  unsworn  saymgs  of  others, 
who  will  not  face  the  accused  and  whose  words- 
are  not  given,  he  directs  an  order  to  be  entered 
in  the  circuit  court  reciting:  not  that  the  peti- 
tioner is  charged  by  others,  not  that  it  appears, 
by  the  sworn  reports  of  eye-witnesses,  but  that 
"  It  has  come  to  the  knowledge  of  the  court" 
that  the  petitioner  had  engaged  in  "an  unlaw> 
ful,  tumultuous  and  riotous  gathering,  he  ad- 
vising and  encouraging"  the  same,  to  take  a 
person  from  the  county  jail  and  hang  him  by 
the  neck  until  he  was  ^d,  thus  showing  an 
utter  disregard  and  contempt  for  the  law  and 
its  provisions  and  himself  to  be  totally  unfitted 
to  occupy  the  position  of  an  attorney  of  the- 
court. 

This  is  not  a  charge  against  the  petitioner 
either  in  form  or  language,  but  a  declaration  of 
his  guilt  in  advance  of  a  hearing,  founded  upon 
what  is  termed  "knowledge  of  the  court."  For 
this  declared  guilt  he  is  summoned  to  show 
cause  why  he  should  not  be  disbarred.  Accord- 
ing to  the  return  of  the  Judge,  the  recital  in  the 
order  is  not  correct  No  such  matter  as  is  there 
stated  ever  came,  in  any  legal  way,  to  the  knowl- 
edge of  the  court.  Information  which  he  gath- 
ered in  conversation  with  others,  rumors  on  the 
streets,  statements  communicated  outside  of  the- 
court  room,  secret  whisperings  of  men  who  dare 
not  or  will  not  speak  openly  and  verify  their 
statements,  do  not  constitute  such  "knowledge- 
of  the  court  "  as  to  make  it  the  basis  of  judicial 
proceedings  affecting  anyone's  righta.  Were 
not  this  the  case,  no  man  s  rights  would  be  safe 
against  the  wanton  accusation  of  parties  on  the 
streets,  whose  stories  might  reach  the  ear  of  the . 
Judge. 

The  petitioner  appeared  upon  the  citation  and 
objected' to  the  authority  and  iurisdiction  of 
the  ooiut  to  issue  the  rule  ana  require  him 
to  answer  it,  first,  liecause  the  rule  did  not  show 
that  the  matters  there  charged  took  place  in  the 
presence  of  the  court,  or  were  brought  to  its 
knowledge  by  petition  or  complaint  in  writing, 
under  oi^;  ana  eeamd,  because  he  was  charged 
in  the  rule  -with  a  high  crime  against  the  laws 
of  Florida,  not  cognizable  by  the  court,  and  for 
which,  if  proven,  he  was  liable  to  indictment 
uid  prosecution  before  the  state  court 

The  petitioner  also  denied  counseling,  advis- 
ing, encouraging  or  asdsting  an  unlawful,  tu- 
multuous and  riotous  gathering,  or  mob,  in 
taking  the  person  named  from  the  Jail  of  the 
county  and  causing  his  death  by  hiai^;:ing,  or 
that  he  had  lieen  guilty  of  any  unprofessional 
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or  immoral  conduct  which  showed  him  to  be 
unfit  for  the  posidon  of  an  attorney  of  the  ootirt. 

The  court  overruled  the  objections  and  called 
a  witness  to  prove  the  participation  of  the  pris- 
oner in  the  crime  alleged.  The  testimony  of 
this  witness,  which  was  reduced  to  writing,  is 
contained  in  the  record.  It  is  to  Uie  effect  that 
he  saw  the  x>etitioner  and  others  go  to  the  sher- 
iff's house  on  the  6th  of  March,  and,  having 
heard  that  a  sheriff's  pone  had  been  summoned 
to  protect  the  jaU,  he  thought,  by  their  orderly 
manner,  that  they  were  the  jxme  going  for  in- 
structions; tliat  when  they  came  out  he  heard 
one  of  the  party  remark  "we  have  got  all  of  you 
we  want";  that  he  then  thought  something  was 
wrong,  and  followed  them,  and  saw  them  com- 
ing out  of  the  jail  with  the  prisoner;  that  the 
petitioner  was  with  the  prisoner,  walked  beside 
aim  and,  witness  tfiinki,  had  hold  of  him  until 
they  crossed  the  fence;  that  after  that  he  did 
not  see  the  petitioner  any  more  until  the  matter 
was  all  over.  The  witness  further  testified  that 
he  could  not  name  any  man  in  the  crowd,  which 
numbered  over  a  hundred,  except  the  sheriff; 
that  he  was  excited  and  did  not  notice  who  they 
were.  He  did  not  see  the  petitioner  leave  the 
crowd,  though  he  might  have  done  so  without 
the  witness  seeing  him.  Upon  this  uncertain, 
insufflcient  and  inconclusive  testimony,  which 
does  not  show  a  paiticipation  of  the  petitioner 
In  "advising  and  encouraging"  the  lawless  pro- 
ceedings and  is  consistent  with  his  opposition 
to  them,  the  Judge  was  entirely  satisned.  His 
language  on  the  subject  is: 

"  That  the  evidence,  although  of  but  a  single 
witness,  for  grounds  already  stated,  was  to  your 
respondent  positively  conclusive  bevond  a  rea- 
sonable doubt  that  said  J.  B.  Wall  had  been 
guilty  of  active  participation  in  a  most  immoral 
and  criminal  act,  and  a  leader  in  a  most  atro- 
cious murder,  in  defiance  and  contempt  of  all 
law  and  lustice,  and  thereby  shown  himself  un- 
fitted to  longer  retain  the  position  of  an  attor- 
ney in  any  court  over  which  your  respondent 
nugbt  have  the  honor  to  preside." 

Nothing  could  more  plainly  illustrate  the 
wisdom  of  the  rule  that  the  accuser  should  not 
be  the  judge  of  the  accusation.  The  Judge  very 
naturallv  felt  great  indignation  at  the  lawless 
proceedings  of  the  mob  m  hanging  the  prisoner 
and,  as  he  states,  had  heard  reports  inculpating 
the  petitioner  as  a  participant  therein.  His  in- 
dignation, whether  arising  from  such  reported 
pwticipation  or  otherwise,  must  have  possessed 
him  when  he  had  the  petitioner  before  him,  for 
nothing  else  can  explun  the  extraordinary  con- 
cluBimi  he  reached  upon  the  testimony  taken. 
That  testimony  shows  merely  a  mingling  of 
the  petitioner  with  the  crowd,  engaged  in  the 
unlawful  purpose;  it  does  not  necessarily  show 
his  particiiiation  in  the  execution  of  that  pur- 
pose. There  was  no  evidence  that  he  encour- 
aged the  proceedings.  There  was  no  evidence 
as  to  what  he  did  say  to  the  crowd.  He  may 
have  advised  against  their  action.  The  witness 
said  nothing  on  the  subject,  nor  did  he  see  the 
petitioner  uter  the  crowd  reached  the  fence. 
The  petitioner  was  not  seen  at  the  execution, 
nor  is  there  any  evldoice  that  he  was  present; 
and  yet,  the  vague  testimony  of  this  excited 
witness,  as  to  matters  entirely  consislent  with 
innocence,  is  held  by  the  Judge  "  to  be  posi- 
tively conclusive,  beyond  a  reai«iable  doubt" 
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that  the  petitioner  was  guflty  of  active  partici- 
pation in  a  criminal  act  and  "  a  leader  in  a  most 
atrocious  murder. " 

There  are  some  other  things  also  in  the  re- 
turn of  the  Judge  which  are  outside  of  the  rec- 
ord nf  proceedings  in  the  circuit  court  and  in- 
corsistent  with  them;  as,  that  the  petitioner 
demanded  that  proof  should  be  maae  of  the 
matter  charged.  His  main  position  was  that  the 
court  had  no  jurisdiction  to  require  him  to  an- 
swer at  all,  because  chaned  in  the  rule  with  a 
crime  against  the  laws  oiFlorida,  not  cogniza- 
ble in  that  Qourt  and  for  which,  if  proven,  he 
was  liable  to  indictment  and  conviction  in  the 
state  court;  a  position  inconsistent  with  a  de- 
mand of  proof  of  the  charge. 

Objection  is  taken  here,  though  not  taken  in 
the  court  below,  to  the  form  of  the  petitioner's 
denial  to  what  is  termed  the  ohuge  of  the 
Judge,  it  being  called  by  mv  brethren  a  nega- 
tive pregnant  This  is,  inoeed,  a  singular  ob- 
jection, In  view  of  the  fact  that  there  was.  in 
truth,  as  already  said,  vo  formal  charge  agahist 
the  petitioner.  The  court  assumed,  and  de- 
clared that  it  had  come  to  its  knowledge,  that 
he  was  guilty  of  a  public  offense  which  unfitted 
him  to  be  an  attomev,  and  called  upcm  him  to 
show  cause  why  he  should  not  be  disbaived  for 
it.  If  the  court  had  such  knowledge,  a  denU 
by  him  was  useless,  and  the  taking  of  testimony 
on  the  subject  an  idle  proceeding.  He  mijikt 
have  replied  to  the  Judge  who  ocmstituted  the 
court:  "  Who  made  yoa  a  judge  to  affirm  my 
guilt,  in  advance  of  hearing,  upon  street  ni- 
mors!  I  decline  to  answer  you  at  all,  you  hav- 
ing thus  prejudged  and  condemned  me."  With 
what  propriety  could  the  court  have  tiien  pro- 
ceedea?  What  legal  reason  could  it  have  given 
for  its  actionT  I  am  unable  to  poceive  that  I 
could  have  given  any. 

Treating,  nowever,  the  pre«nnousoed  judg- 
ment of  the  court  as  a  charge,  the  answer  of 
the  petitioner  might  have  bwn  more  genenl 
than  it  was.  It  was  suffldentiv  n)ecific  to  meet 
all  the  rules  of  pleading  in  cHmuial  cases;  and 
I  do  not  think  that  the  nicetv  exacted  in  an  an- 
swer to  a  bill  of  discovery  in  a  chancery  Krit 
was  required.  It  was  enou^  that  the  answer 
was  a  denial  of  the  offense  alleged,  and  oould 
in  no  way  be  tortured  into  any  admission  o^ 
guilt. 

But  apart  from  the  consideration  of  tbefocm 
of  the  petitioner's  answer,  or  the  wei^t  to  be 
given  to  the  evidence  of  the  excited  witocaa,  I 
cannot  anent  to  the  doctrine  that,  by  vixtue  of 
any  power  which  a  court  possesses  ovar  attor- 
neys, it  can  try  one  for  a  felony  upon  a  jito- 
ceeding  to  disbar  him.  The  Constitution  as  tbe 
United  States  and  of  every  State  has  made  it  a 
part  of  the  fundamental  law  of  the  land  iJut 
"  No  person  shall  be  held  to  answer  for  a  c^^ 
tol  or  otherwise  infamous  crime,  unless  on  a 
presentment  or  indiotmeot  of  a  grand  Jtuy," 
except  in  cases  arising  in  the  land  or  na^ 
f  (Hces,  or  in  the  militk,  when  in  actual  sarkM, 
in  time  of  war  or  oublic  danger.  A  ftiony  Is  mk 
infamous  crime.  No  person  charged  tberewMh 
can  be  held  to  antwr  therefor,  l&t  is,  oan,  !• 
any  other  form  of  proceeding,  be  requlnd  Iv 
explain  his  conduct  or  Timfieate  bis  adlBik 
TMs  provision  ezdades  an  inmiliy  and,  <C 
course,  any  possible  punishment  lia  aa  liiniiilwl 
crime,  excq>t  upon  a  convlctioD  nodar  aoA 
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jmmtnient  or  indictment  If  a  part^  is  other- 
iriK  tried  and  punished,  the  constitotional  goar- 
ntv  is  violated  in  his  person. 

U  one  court  can,  upon  information  eommn- 
idested  to  its  iudge,  in  anr  otlier  tlian  a  legal 
my.  tl>st  a  puolic  offense  has  been  committed 
by  «n  attorney,  call  upon  him  to  show  satisfac- 
iMj  that  the  charge  is  unfounded  or  be  dis- 
laned,  so  may  all  courts  vhich  haye  the  power 
to  idfflit  attorneys  and,  of  course,  this  court. 
And  iriiat  a  enMictacle  would  be  presented  if, 
upon  reports  uke  those  in  this  case,  or  even 
upon  written  charges,  that  attorneys  in  differ^ 
ent  parts  of  the  countir  have  committed  mur- 
der .bniglaiy,  forgery,  hrceny,  embezzlement  or 
aome  other  public  offense,  they  could  be  cited 
here  to  answer  sommarily  as  to  such  charges 
without  being  confronted  by  their  accusers, 
wfthont  prevfous  indictment,  without  trial  by 
farj  and,  of  course,  without  the  benefit  of  the 
pnMuiqitiona  of  innocence  which  accompany 
eroyone  antH  legally  conricted.    With  what 
eurious  and  wondering  eyes  would  such  pro- 
ceedings be  watched,  when  A  should  be  sum- 
moned from  one  part  of  the  country  on  a  charge 
of  murder,  B  from  another  part  of  the  coun^ 
on  a  charge  of  burglary,  C  from  another  part 
on  a  charge  of  larceny,  D  from  still  another  on 
lefaareeof  having  violated  his  marriage  vows, 
tad  otners  on  chvges  emtnracing  different  fel- 
odest    Such  proceedings  wouldbc  scandalous 
ud  would  shock  everyone  who  regards  with 
favor  the  guaranties  of  personal  rights  in  the 
Cknstitation.    They  womd  not  and  ought  not 
to  be  tolerated  by  ttie  country;  and  yet  how 
would  tliey  differ  from  the  case  before  us?    It 
is  DO  excuse  to  spy  that  the  punishment  inflicted 
opon  tiie  pfltitioner  is  not  that  prescril>ed  by  the 
Itw  tat  the  pubUc  offense  charged,  and  that  it 
is  only  the  uttter  which  requires  previous  pre- 
•entment  or  indictment.    The  Constitatton  de- 
dmn  that  "no  person  sliall  be  held  to  answer" 
for  any  infamous  offense ;  that  is,  to  explain  and 
jostify  his  conduct  upon  such  a  charge,  except 
when  made  by  the  presentment  or  indictment 
of  a  grand  iarj,  witnout  reference  to  the  pun- 
Umient  tiiatmay  follow  on  its  I)eing  established. 
Tkat  instmmept  looks  to  the  substance  of  things 
iod  not  to  mere  forms.    Its  purpose  is,  to  pro- 
tect everyone  against  wanton  complaints  of  the 
commiasioin  of  a  public  offense.     It,  therefore, 
oonfldes  the  power  of  accusation  for  such  an 
oilense  to  a  n>ecialh'  constituted  body;  and  in- 
ienliets  aD  trial  aaa,  of  course,  all  punishment, 
eagx  upon  its  formal  presentation.    This  in- 
teract would  be  of  little  protection  if  it  could  be 
evaded  liy  a  mere  diange  in  the  extent  or  nature 

of  tibe  ptmishment  

Intbe  tert  oath  case  from  Missouri  [Xvlll., 
SSfL  we  Iiave  an  illustration  of  an  attempt  to 
evade  a  constitutional  inhibition  and  of  its  futili- 
tj.  Tltat  State  had,  in  1865,  adopted  a  new  Con- 
MHatioD.  whicb  prescritied  an  oatn  to  be  taken  by 
pcBnoa  fining  certain  offices  and  trusts  andpur- 
solqgTluloiu  vocations  within  its  limits.  Thej 
woa  leqoired  to  deny  that  they  had  done  certain 
tUM,  or  by  act  or  word  had  manifested  oer- 
iskiHwiTrn  and  sympathies.  The  oath,  divided 
into  ita  separate  parts,  embraced  thirty  distinct 
lAnMtkms  reqwcting  the  past  conduct  of  the 
afla^  extending  even  to  his  words,  desires  sad 


miry  person  unable  to  take  this  oath  was  de- 
B«  17  Otxo.  U.  S.,  Book  27. 


dared  by  the  Constitution  incapable  of  holding 
in  the  State  '  'Any  oiBce  of  honor,  trust  or  profit 
under  its  autiiority ;  or  of  being  an  ofBcer,  coim- 
cilman,  director  or  trustee  or  other  manager  of 
any  corporation,  public  or  raivate,  now  exist- 
ing or  hereafter  established  l>y  its  authori^;  or 
of  acting  as  a  professor  or  teacher  in  any  edu- 
cational mstitution,  or  in  any  common  or  other 
school;  or  of  holding  any  real  estate  or  other 

Eroperty  in  trust  for  (he  use  of  any  church,  re- 
gions sodety  or  congr^ation." 

And  every  person,  at  the  time  the  Constitu- 
tion took  effect,  holding  any  of  the  offices,  trusts 
or  positions  mentioned,  was  required,  within 
sixty  days  tliereafter,  to  take  the  oath;  and,  if  he 
failed  to  comply  with  this  requirement,  it  was 
declared  that  his  office,  trust  or  petition  should, 
iptofaeto,  become  vacant. 

Ko  person,  after  the  expiration  of  the  sixty 
days,  was  permitted,  without  taking  the  oath, 
"to  practice  as  an  attorney  or  counselor  at  law," 
nor  after  that  period  could  "any  person  be  com- 
petent, as  a  bishop,  priest,  deacon,  minister, 
elder  or  other  clergyman,  of  any  religiotu  per- 
suasion,sect(»'denomination,to  teach  or  preach, 
or  solemnize  marriages." 

Fine  and  imprisonment  were  prescribed  as  a 
punishment  for  holding  or  exmdsing  any  of 
"the  offices,  positions,  trusts,  professions  or 
functions"  specified,  without  having  taken  the 
oath;  and  false  swearing  or  afBrmation  in  taking 
it  was  declared  to  lie  pwjury,  punishable  hy  im- 
prisonment in  the  penitentiary. 

A  priest  of  the  Roman  Catholic  Church  was 
indicted  in  a  Circuit  Court  of  Missouri  and  con- 
victed of  the  crime  of  teaching  and  preaching 
as  a  priest  and  minister  of  that  religious  denom^ 
nation,  without  having  first  taken  the  oath,  and 
was  sentenced  to  pay  a  fine  of  (500,  and  to  be 
committed  to  jail  tmtil  the  same  was  paid.  On 
appeal  to  the  Supreme  Court  of  the  State  tlie 
judgment  was  affirmed  and  the  cai<e  was  brought 
on  error  to  this  court.  It  was  plain  that,  if  the 
power  existed  in  the  State  to  exact  from  parties 
this  oath  respecting  their  past  conduct,  desires 
and  sympathies,  as  a  condition  of  their  being 

Eermitted  to  continue  in  their  vocations  or  to 
old  certain  trusts,  it  might  be  used  and,  on 
occasions  of  exdtement  to  which  all  communi- 
ties are  subject,  would  be  used,  to  their  oppres- 
sion and  even  ruin.  The  State  might  require 
such  oath  for  any  period  of  their  past  lives; 
might  call  upon  tiiem  to  affirm  whether  they 
had  oiiserved  the  ten  commandments  or  had 
discharged  any  particular  dvil  or  moral  du^, 
or  had  entertained  any  particular  sentiments  or 
desires  or  sympathies,  as  a  condition  of  their 
being  allowed  to  engage  in  one  of  the  ordinary 
pursuits  of  life,  in  a  profession,  trade  or  bon- 
ness.  It  mi^t  impose  conditions  which  indi- 
viduals and  whole  classes  in  the  communis 
would  be  unable  to  c»mply  with,  and  thus  de- 
prive them  of  civil  and  political  rights.  Under 
this  form  of  legislation  no  oppre^on  can  be 
named  which  nught  not  Iiave  been  effected. 

A  large  portion  of  the  people  of  Missouri 
were  imable  to  take  the  oath.  It  was,  therefore, 
contended  that  the  clauses  of  its  Constitution 
wliich  required  priests  and  clergymen  to  take 
and  subscribe  the  oath  as  a  coMition  of  their 
being  aUowed  to  continue  in  the  exercise  of 
their  professions  and  preach  and  teach,  opei^ 
ated  upon  those  who  could  not  take  it  as  a  bill 
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of  attainder  within  the  meaning  of  the  provis- 
ion  of  the  Federal  Constitution  prohibiting  the 
States  from  passing  bills  of  that  character. 
With  respect  to  them,  the  clauses  amoimted  to 
a  legislative  deprivation  of  their  rights. 

It  was  also  contended  that  in  thus  depriving 
priests  and  clergymen  of  the  right  to  preach  and 
teach,  the  dauaes  imposed  a  penalty  for  some 
acts  which  were  innocent  at  the  time  they  were 
committed,  and  increased  the  penalty  for  other 
acts  which  at  the  time  constituted  public  of- 
fenses, and  in  both  particulars  violated  the  pro- 
vision of  the  Federal  Constitution  prohibiting 
the  passage  by  the  States  of  an  ex  poitfaeto  law. 

On  the  other  hand,  it  was  contended  that  the 
provisions  of  the  Constitution  of  Missouri  ex- 
acting the  oath  mentioned,  merely  prescribed 
conditions  upon  which  members  of  the  politi- 
cal body  might  exercise  their  various  calling; 
that  bilb  of  pains  and  penalties,  which  are  in- 
cluded under  the  head  of  bills  of  attainder,  and 
M  poitfaeto  laws,  ace  such  as  relate  exclusively 
to  crimes  and  their  punishments;  that  they  are 
in  terms,  acts,  defining  and  punishing  crimes 
and  designating  the  persons  to  be  affect^  by 
ihem,  and  do  not  bear  any  resembltmce  to  the 
provisions  of  the  Constitution  of  Missouri. 

There  was  much  force  in  the  objections  thus 
urged  to  the  position  that  the  clauses  in  the 
Missouri  Constitution  constituted  a  bill  of  at- 
tainder and  an  ex  pott  fcteto  law;  and  had  Uie 
court  looked  to  the  form  rather  than  to  the  sab- 
stance  of  things,  they  must  have  prevailed.  But 
the  court  did  not  thus  limit  its  view.  It  regarded 
the  oonstitutional  guaranties  as  applying  wher- 
ever private  rights  were  to  be  protected  against 
legislative  deprivation,  whatever  the  form  of 
the  legislation.  And  it  could  not  perceive  any 
substantial  difference  between  legislation  im- 
posing upon  parties  impossible  conditions  as  to 
past  conduct  for  the  enjoyment  of  existing 
rights,  and  legislation  in  terms  depriving  them 
of  such  rights,  or  imposing  as  a  ptmishment  for 
past  conduct  the  forfeiture  of  those  rights.  It, 
tiierefore,  adjudged  the  clauses  of  the  Missouri 
Constitution  in  question  to  be  invalid,  on  both 
grounds  urged,  as  a  bill  of  attainder  and  an  ex 
pott  fcbcto  law.  Thev  accomplished  precisely 
what  the  most  formal  enactments  of  that  nature 
would  have  done  and  were,  therefore,  in  like 
manner  prohibited.  "The  legal  result,"  said  the 
court,  "  must  be  the  same,  for  what  cannot  be 
done  directly  cannot  be  done  indireotlv.  The 
Constitution  deals  with  substance,  not  shadows. 
Its  inhibition  was  leveled  at  die  thing,  not  the 
name.  It  intended  that  the  rights  of  ue  citizm 
should  be  secure  against  deprivation  for  past 
conduct  by  legislative  enactment,  under  any 
form,  however  disguised.  If  the  inhibition  can 
be  evaded  by  the  form  of  the  enactment,  its  in- 
sertion in  the  fundamental  law  was  a  vain  and 
futile  proceeding." 

I  have  been  tbusparticular  in  the  statement 
of  the  Gumming*  due,  for  it  seems  to  me  that 
the  rule  of  construction  there  applied  should  be 
extended  so  as  to  protect  the  citizen  from  an- 
swering in  any  form,  or  being  punished  in  any 
y>V}  for  an  infamous  offense,  except,  as  the  Con- 
stitution prescribes,  on apresentment or  indict- 
ment of  a  grand  jury.  Here,under  the  form  of 
a  civil  pn^eeding,  a  puty  is  gammoned  to  an- 
swer, and  is  punished  for  an  alleged  criminal  of - 
fense,to  try  which  tUsooart  has  confessedly  no 
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jurisdiction,  and  which  is  in  no  way  connected 
with  his  professional  conduct.  The  protection  ol 
the  Constitution  should  not  be  thus  loct,Ukoa{^ 
the  punishment  be  not  one  prescribed  by  stiO- 
ute,  but  one  resting  in  Uie  discretion  of  the 
court.  I  know,  of  course,  that  this  court  ha», 
with  the  exception  of  two  of  its  members,  been 
entirely  changed  in  VXAwnonnd  since  the  Oum- 
mingt  Cote  was  decided.  I  am  the  only  living 
member  of  the  majority  of  Uie  court  which,  six- 
teen Tears  ago,  gave  that  judgment.  I  would 
fain  hope,  however,  that  this  change  may  not 
lead  to  a  change  in  the  construction  of  cuuues 
in  the  Constitution,  intended  for  theprotectioD 
of  personal  rights,  even  tiiouj^  its  present  oaem- 
bers,  if  then  judges,  might  not  have  assented  to 
the  decision,  and  however  much  they  may  be 
disposed  to  follow  their  own  peculiar  views 
where  rights  of  property  only  are  involved.  I 
am  of  opinion  that  all  the  guaranties  of  the 
Constitution  designed  to  secure  private  rights, 
whether  of  person  or  property,  should  be  broad- 
ly and  liberally  interpreted  so  as  to  meet  and 
protect  against  every  form  of  oppressloa  at 
which  they  were  aimed,  however  disguised  and 
in  whatever  shape  presented.  They  ought  ix>t 
to  be  emasculated  and  their  protective  force  and 
energy  frittered  away  and  lost  by  a  construc- 
tion which  will  leave  only  the  dead  letter  for 
our  regard  when  the  livinic  spirit  is  gone. 

What,  then,  are  the  ndations  between  attor- 
neys and  counselors  at  law  and  the  courts? 
and  what  is  the  power  which  the  latter  possess 
over  them?  and  imder  what  circumstances  can 
they  be  disbarred?    There  is  much  va^peneas 
of  thought  on  this  subject  in  discussions  of 
counsel  and  in  opinions  of  courts.    Doctrines 
are  sometimes  advanced  upholding  the  most  ar- 
bitrary power  in  the  courts,  utterly  inoonfA»t«it 
with  any  manly  independence  of  the  bar.     The 
books,   unfortunately,   contain  niuneroos  in- 
stances where,  for  slight  offenses,  parties  have 
been  subjected  to  oppressive  fines,  or  deprived 
of  their  omces  and,  con8equently,of  their  means 
of  livelihood.in  the  most  arbitrary  and  tyvannic- 
almanner.  The  power  to  punish  for  cootaxnjA, 
a  power  necessarily  incident  to  all  oourta  for  the 
preservation  of  order  and  decorum  in  their  {»«•- 
ence,  was  formerly  so  often  abused  for  the  pur- 
pose of  gratifying  personal  dislikes,  as  to  cause 
general  complaint,  and  lead  to  legislation  defin- 
mg  the  power  and  designating  the  caaea  tn 
which  it  might  be  exercised.    TTie  Act  of  C<«- 
giess  of  Match  2, 1831,  ch.  99  [4  Stat,  at  L., 
487],  limits  the  power  of  the  courts  of  the  United 
States  in  this  respect  to  three  classes  of  cues : 
first,  where  there  has  been  misbehavior  of  a  per- 
son in  the  presence  of  the  court,  or  so  near  there- 
to as  to  obstruct  the  administration  of  Justice ; 
second,  where  there  has  been  misbebaTior  of  any 
o£9cer  of  the  court  in  his  official  transactitws  ; 
and  third,  where  there  has  been  disobedience  or 
resistance  by  any  oflBcer,  party,  juror,   -wttaesa 
or  other  person  to  any  lawful  wnt,  procee 
der,  rule,  decree  or  command  of  ue  ootat. 
power,  as  thus  seen  (so  far  as  the  p 
of  contempts  is  concerned),  can  only  be 
cis«l  by  the  courts  of  the  United  States  to  In- 
sure Older  and  decorum  in  their  presence;  lUQk- 
f ulness  on  the  part  of  their  officers    in  dwb 
ofildal  transactions;  and  obedience  to  their  lnr> 
f  ul  orders.  Judgments  and  process.     JBb  jar* 
SMWKM^  19  WalL,  5U  [86 1. 8..  XICTT  .  VQ. 
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The  power  to  disbar  attorneys  in  proper  cases, 
tboogb  not,  perha^,  affected  by  tlus  law,  is  not 
to  be  eiercised  arbitrarily  or  tyrannically.  Un- 
der onr  instltntions,  arbitrary  power  over  an- 
otter'g  lawfnl  pursuits  is  not  vested  in  any  man 
nor  in  any  tribunal.  It  is  odious  wherever  ez- 
Idbited,  and  nowhere  does  it  appear  more  so 
ttan  when  exercised  by  a  judicial  officer  toward 
I  member  of  the  bar  practicing  before  him. 
I  ittomeys  and  counselors  at  law,  and  the  two 

!        characters  are  in  this  country  generally  united 
in  the  same  person,  are  officers  of  the  court,ad- 
Biitted  to  be  such  br  its  order  upon  evidence  that 
!        tb^  possess  sufficient  learning  to  advise  as  to 
I        the  1^1  rights  of  parties,  ana  to  conduct  pro- 
ceedings in  the  courts  for  their  prosecution  or 
I        defense,  and  that  they  have  such  fair  private 
I        diameters  as  to  insure  fidelity  to  the  interests 
intnuted  to  their  care.  The  order  of  admission, 
a>  said  in  the  QaHand  Cote,  is  the  judgment  of 
the  court  that  they  jMssess  the  requisite  qmdi- 
fcttioDS  of  learning  and  character,  and  are  en- 
tttkd  to  appear  as  attorneys  and  counselors  and 
to  conduct  causes  therein.    Thenceforth  they 
I       «e  responsible  to  the  court  for  professional  mis- 
conduct and  entitled  to  hold  their  offices  during 
^       good  behavior.  4  Wall. ,  887  [71  U.  8. ,  XVIH. , 


'  office,  as  was  also  said  in  the  same  ca£e, 
is  not  held  as  a  matter  of  grace  and  favor.  The 
ngkt  which  it  confers  is  something  more  than  a 
mere  license,  revocable  at  the  pleasure  of  the 
coort.  It  is  a  right  of  which  tney  can  be  de- 
prived only  by  its  judgment  for  moral  or  pro- 
lessioDal  dlelinquency. 

The  08th  which  every  attorney  and  counselor 
isreqoired  to  take,  on  hia  admission,  briefly  ex- 
presses his  duties.    It  is  substantially  this:  that 
be  win  simport  the  Constitution  of  the  United 
States,  ana  "Conduct  himself  as  an  attorney 
and  counselor  of  the  court  uprightly  and  ac- 
cofding  to  law."    This  implies  not  only  obedi- 
ence to  the  Constitution  and  laws,  but  that  he 
wiU,  to  the  best  of  his  ability,  advise  his  clients 
M  to  their  l^S^l  rights,  and  will  discharge  with 
scmpnloas  ^elitv  the  duties  intrusted  to  him; 
that  he  win  at  all  times  maintain  the  respect 
doe  to  the  coiirts  and  judicial  officers;  that  he 
vHI  conform  to  the  rules  prescribed  by  them 
for  his  conduct  in  the  management  of  causes  ; 
flut  he  will  never  attempt  to  mislead  them  by 
vtifice  or  any  false  statement  of  fact  or  inten- 
^ooal  misstatement  of  the  law,  and  will  never 
employ  any  means  for  the  advancement  of  the 
eaases  confided  to  him  except  such  as  are  cou- 
laterA  with  truth  and  honor.    So  long  as  he 
onjea  oat  these  requirements  of  his  oath  he 
«in  come  within  the  rule  of  "good  behavior," 
ud  no  complaint  of  his  professional  standing 
ea  he  made.     The  authority  which  the  court 
bcdds  over  him  and  the  exercise  of  his  profession 
oteods  so  far,  and  so  far  only,  as  to  insure  a 
ooatpHance  ivith  these  requirements.    It  is  for 
adiiRigaid  of  them,  ther^ore,  that  is,  for  pro- 
ftwtonal  deUnquency  and  the  loss  of  character 
teintMrity  and  trustworthiness,  that  is,  for 
■OEd  oSinquencv,  which  a  disregard  of  them 
TOwtfwtw,  that  the  court  will  summarily  act 

ri  his  office  and  disbar  him.  In  other  words, 
aummary  lurisdiction  of  the  court  in  this 
myect  wfll  only  be  exercised:  JSrst,  for  miscon- 
dwi  qC  the  attorney  in  cases  and  matters  in 
vU^  be  has  been  employed  or  consulted  pro- 


fes8ionally,or  matters  in  which,  from  their  nat- 
ure, it  must  be  presumed  he  was  employed- by 
reason  of  his  professional  character;  and,  teeotta, 
for  such  misconduct  outside  of  his  profenion 
as  shows  the  want  of  that  integrity  and  trust- 
worthiness which  is  essential  to  insure  fidelity 
to  interests  intrusted  to  him  professionally. 
The  commission  of  a  felony  or  a  misdemeanor 
involving  moral  turpitude  is  of  itself  the  strong- 
est proof  of  such  misconduct  as  will  justify  an 
expulsion  from  the  bar;  but  the  only  evidence 
which  the  court  can  i-eccive  of  the  commission 
of  the  offense,  when  it  is  not  admitted  by  the 
partv,  is  a  recbrd  of  his  conviction.  Of  this  I 
shall  presently  speak. 

When  the  charge  against  the  attorney  Is  of 
misconduct  in  his  office,  and  that  involves,  aa 
it  sometimes  may,  the  commission  of  a  public 
offense,  for  which  he  may  be  prosecutea  crim- 
inally, the  inquiry  diould  proceed  only  so  far 
as  to  determine  the  question  of  professional 
delinquency,  and  he  should  be  left  to  the  proper 
tribunals  for  the  punishment  of  the  crime  com- 
mitted. And  on  such  an  inquiry  no  answer 
will  be  required  of  him  which  would  tend  to 
his  crimination.  Thus,  to  illustrate  if  he  has 
collected  money  for  his  client  and  has  not  paid 
it  over,  the  court,  upon  appropriate  compl^nt, 
will  order  him  to  be  cited  to  show  cause  why  he 
should  not  pay  it.  If,  upon  the  citation,  a  suf- 
ficient reason  is  not  given  for  the  retention  of. 
the  money,  the  court  will  enter  an  order  direct- 
ing him  to  pay  it  immediately  or  by  a  day  des- 
ignated. Hhould  he  still  refuse,  he  may  then 
be  disbarred  for  disobedience  to  the  order  and 
for  the  professional  delinquencv  thereby  in- 
volved; but  for  the  offense  of  embezzlement  or 
other  crime,  committed  in  the  retention  of  the 
money,  he  will  be  .turned  over  to  the  criminal 
courts.  Or,  take  the  case  suggested  on  the  ar- 
gument: should  an  attorney,  in  the  course  of  a 
trial,  get  into  a  personal  collision  with  the  op- 
posing counsel  or  with  a  witness,  and  assault 
him  with  a  deadly  weapon,  or  kill  him,  the 
court  would  undoubtedly  require  the  offender 
to  show  cause  why  he  should  not  be  expelled 
from  the  bar  for  the  violence,  disturbance  and 
breach  of  the  peace  committal  in  its  presence. 
It  would  be  sufficient  to  justify  expulsion,  that 
he  had  so  far  forgotten  the  proprieties  of  the 
place  and  the  respect  due  to  uie  court  as  to  en- 
gage in  a  violent  assatdt  in  its  presence.  But 
for  the  trial  of  the  offense  of  committing  a  dead- 
ly assault,  or  for  the  homicide,  he  would  be 
turned  over  to  the  criminal  courts.  Or,  take 
another  case  mentioned  on  the  argument:  when« 
an  attorney  has  presented  a  false  affidavit  or 
represented  as  genuine,  a  fictitious  paper.  The 
use  of  such  documents,  knowing  thdr  charac- 
ter, is  a  fraud  upon  the  court,  an  attempt  to 
deceive  it,  and  constitutes  such  professional 
misconduct  as  to  justify  the  imposition  of  a 
heavy  fine  upon  him,  or  his  temporary  suspen- 
sion or  expulsion  from  the  bar,  without  refer- 
ence to  the  materiality  of  the  contents  of  the 
false  affidavit  or  of  the  fictitious  paper;  but  for 
the  crimes  involved  in  their  use  he  should  be 
sent  to  the  proper  tribunals,  because  he  cannot 
be  tried  therefor,  on  a  motion  to  punish  him  for 
a  contempt  or  to  disbar  him. 

It  is  because  of  this  limitation  npon  the  ex- 
tent of  judidal  inquiry  into  such  matters  that  a 
proceeding  for  purely  professional  misconduct 
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against  an  attorney  may  be  taken  in  any  way 
'fdiich  will  sufficiently  apprise  liim  of  the 
grounds  upon  whicli  it  is  founded,  and  afford 
Sim  an  opportuni^  to  be  heard.  It  is  not  as 
thus  limitea  a  criminal  proceeding  in  any  prop- 
er sense,  requiring  full  and  formal  allegations 
with  the  precision  of  an  indictment.  As  said  in 
Randall  ▼.  Btigtuitn,  where  a  letter  of  a  party 
demanded,  laid  before  a  grand  jury  and  com- 
municated by  its  direction  to  the  coiirt,  was  the 
foundation  ca  proceedings  against  an  attorney: 
"Sncb  proceecungs  are  often  instituted  upon  in- 
formation developed  in  the  progress  of  a  cause, 
or  from  what  the  court  learns  of  the  conduct  of 
the  attorney  from  its  own  observation.  Some- 
times thev  are  moved  by  third  parties  upon  alB- 
davit,ana  sometimes  they  are  taken  by  the  court 
upon  its  own  motion:,  All  that  is  requisite  to 
their  validity  is,  that  when  not  taken  for  mat- 
ters occurring  in  open  court,  in  the  presence  of 
tbe  judges,  notice  shall  be  given  to  the  attorney 
of  the  charges  made,  and  opportunitv  afforded 
him  for  explanation  and  defense,  Tne  manner 
in  which  the  proceeding  shall  be  conducted,  so 
that  it  be  without  oppr«3sion  or  unfairness,  is  a 
matter  of  judicial  regulation."  7  Wall,,  540 
(74  U,  S,,  AlX,  908],  The  objection  here  is, 
that  this  recognized  limitation  upon  judicial  in- 
quiry in  such  cases  is  exceeded,  and  the  civil 
proceeding  is  made  the  means  of  inflicting  pun- 
bhment  for  a  criminal  offense  in  no  way  con- 
nected with  the  party's  professional  conduct. 

When  die  proceemng  to  disbar  an  attorney  is 
taken  for  niisconduct,  outside  of  his  profes- 
sion, the  inquiry  should  be  confined  to  such 
matters,  not  constituting  indictable  offenses,  as 
nay  show  him  unfit  to  be  a  member  of  the  bar; 
that  is,  as  not  possessing  that  integrity  and  trust- 
worthiness which  will Insuie  ficfelity  to  the  in- 
terests intrusted  to  him  professionally,  and  to 
the  inspection  of  any  record  of  conviction 
against  nim  for  a  felony  or  a  misdemeanor  in- 
volving moral  turpitude.  It  is  not  for  every 
moral  offense  which  may  leave  a  stain  upon 
character,  that  courts  can  summon  an  attorney 
to  account.  Many  persons,  eminent  at  the  bar, 
have  been  chargeable  with  moral  delinquencies 
which  were  justly  a  cause  of  reproach  to  them; 
some  have  been  frequenters  of  the  gaming  table; 
some  have  been  diuolute  In  thefr  habits;  some 
have  been  indifferent  to  their  pecuniary  obliga- 
tions; some  have  wasted  estates  in  riotous  living; 
some  have  been  eneaged  in  broils  and  quarrels 
disturbing  the  public  peace;  but  for  none  of 
these  things  could  the  court  interfere  and  sum- 
mon die  attorney  to  answer,  and  if  his  conduct 
should  not  be  satisfactorily  explained,  proceed 
to  disbar  him.  It  is  onlv  for  that  moral  delin- 
quency which  consists  m  a  want  of  integrity 
and  trustworthiness,  and  renders  him  an  unsafe 
person  to  manage  the  legal  bnsiness  of  others, 
that  the  courts  can  interiere  and  summon  him 
before  them.  He  is  disbarred  in  such  case  for 
the  protection  both  of  the  court  and  of  the 
public. 

A  conviction  of  a  felony  or  a  misdemeanor 
invcrfvlng  moral  torpttude  implies  the  absence 
of  qualities  which  fit  one  for  an  office  of  trust, 
where  the  rights  and  property  of  others  are  con- 
cerned. The  record  of  oon\action  is  conclusive 
evidence  on  this  point.  Such  conviction,  as  al- 
ready said,  can  follow  only  a  regular  trial  upon 
the  presentment  or  indictment  of  a  grand  jury, 
o«8 


It  cannot  follow  from  any  proceeding  of  the 
court  on  a  motion  to  disbu',  for  the  reaaan  al- 
ready given,  that  no  one  can  be  required  to  an- 
swer for  such  an  offense  except  in  one  way.  If 
a  party  indicted  is,  upon  trkl,  acquitted,  tlw 
court  cannot  proceed  to  retry  him  for  the  of- 
fense upon  such  a  motion.  He  may  ansvet, 
after  acquittal,  that  he  never  committed  the  of- 
fense, and  that  no  tribunal  can  take  any  legal 
proceeding  against  him  on  the  assumption  oat 
he  had  been  wrongfully  acquitted.  And  niiat 
the  court  cannot  do  after  acquittal,  it  cannot  do 
by  such  a  proceeding  before  trial.  If  the  court, 
after  acqmttal,  can  still  proceed  for  the  alleged 
offense,  as  a  majoritv  of  my  brethem  declare  it 
may,  and  call  upon  him  to  show  that  he  is  not 
guil^  or  be  disbarred,  there  is  a  defect  in  onr 
Constitation  and  laws  which  has,  up  to  tills  day, 
remained  undiscovered.  Hitherto  it  has  ahrm 
been  supposed  that  the  record  of  acquittal  of  a 
public  OTense,  after  a  trial  by  a  jury,  was  con- 
clusive evidence,  at  all  time  and  in  all  i^aces, 
of  the  party's  innocence.  This  doctrine,  until 
to-day,  has  been  supposed  to  be  Immovably  im- 
bedded in  our  jurisprudence. 

There  are  many  cases  in  the  books  where  the 
view  I  have  taken  of  the  authority  of  the  oomt 
over  attome3r8  and  counselors  at  law  is  recog- 
nized and  acted  upon.    In  an  Anonynum*  Oat 
in  the  Supreme  Court  of  New  Jersey,  given  in 
the  reports,  without  a  name,  out  of  reelect  to 
the  friends  of  the  party  impUcated,  an  sppiiea- 
tion  was  made  on  behalf  of  members  of  ttietiir 
for  a  rule  that  a  certain  attorney  show  canae 
why  his  name  should  not  be  stricken  from  the 
rolls,  upon  an  allegation  that  he  had  been  goilty 
of  larceny.  The  moving  party  stated  in  ms  q>- 
plication  that  it  was  a  matter  of  notoriety  mt 
the  attorney  had  purloined  books,  to  a  oomid- 
erable  amount,  from  persons  who  were  at  the 
time  in  court  and  ready,  when  called  upon,  to 
substantiate  The  charge.    The  counsel,  there- 
fore, on  behalf  of  members  of  the  bar,  called 
upon  the  court  to  relieve  them  from  the  reproach 
of  having  the  man  attached  to  their  profession, 
and  from  the  disgrace  of  being  compelled,  in 
their  professional  duties,  to  have  interconne 
with  one  with  whom  they  would  be  ashamed  to 
associate  in  private  life;  and  that  the  court  bad 
undoubtedly  the  power  to  grant  the  rule,  for, 
as  it  was  essential  to  the  admission  of  an  at- 
torney that  he  should  be  of  good  moral  charac- 
ter, it  must  be  equally  essential  that  he  sbonid 
continue  to  be  such.  But  the  Ohief  JvMtieetKaA: 
"The  offense  of  which  it  is  alleged  this  man  has 
been  ^Itv  is  neither  a  contempt  of  court  nor 
does  It  fall  within  the  denomination  of  xnalpnc- 
tice.    It  would  appear  to  me,  therefore,  that  be 
must  be  first  convicted  of  the  crime  bv  «  Jiny 
of  his  countrymen  before  we  can  prooeea  wguaA 
him  for  such  an  offense  for,  suppose  he  aliaaM 
tie  brought  to  the  bar  and  should  say  hewMaot 
guilty,  we  could  not  try  the  fact." 

The  case  was  then  taken  under  riilaliwaiiwil. 
and  at  a  subsequent  day  the  court  said,  qxak- 
ingby  the  Chief  Ju*Uet:  "We  have  refleoled 
upon  this  case,  and  do  not  see  how  -we  caa  do 
anything  in  it,  because  the  court  seems  to  In 
confined  to  cases  of  malpractioe  or  to  oteai 
which  are  in  the  nature  of  erimen,Jhitif  and  at 
which  there  has  been  a  convlcttoD."  JmtKm 
Ford,  of  the  court,  added:  "An  attanM!y  *V 
be  struck  off  the  toSi.Jint,  tot  a  breadi  of  tki 
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rak*  of  the  court;  ueond,  for  breach  of  any  of 
hk  official  duties;  third,  for  all  such  crimes  and 
mtademeanon  as  affect  his  moral  character. 
But  in  this  third  class  of  cases  we  camiot  pro- 
ceed in  the  ordinary  way ;  there  ought  always 
to  be  a  previous  conviction  before  this  court  can 
istetfeie.  All  the  cases  cited  sanction  this  dis- 
tinctioii,  except  the  case  from  the  District  of 
ColumUa,  which  is  anomalous."  The  rule  was, 
therefore,  refused.    2  Halst.  L.  Bep.,  107. 

In  Bt parte  Steinman,95  Pa.  St.,  287,  the  par- 
ties, members  of  the  bar  of  Liancaster  County, 
io  Pennsrlviuiia,  were  editors  of  a  newspaper 
poUishea  in  the  county.  In  one  of  its  numbers 
u  article  app^red,  which  charged  that  the 
Juigt  at  the  court  of  quarter  sessions  of  the 
ooonty  had  decided  a  case  wron^ully,  from  mo- 
tives of  political  partizanship.   The  court  there- 
upon sent  for  the  parties,  and  on  their  appear- 
ance they  admitted  that  they  were  editors  of  the 
{«per  and  that  as  such  they  were  responsible  for 
tke  publication.    The  court  then  entered  a  rule 
iqwn  them  to  show  cause  why  they  should  not 
bedisbaried  and  their  names  striclseu  from  the 
nril  of  attorneys  for  misbehavior  in  their  offices. 
To  this  rule  they  answered,  setting  up,  among 
oUter  things,  that  if  the  charge  was  that  they 
Iiad  published  a  libelous  article,  it  was  that  they 
had  committed  an  indictable  offense,  not  in  the 
pceeence  of  the  court  nor  while  acting  as  its  of- 
Ooets  and,  therefore,  could  not  be  called  upon 
to  answer  the  rule  until  they  should  have  been 
tried  and  convicted,  according  to  law,  for  the 
offense;  and  that  the  court  was  not  competent 
to  determine  in  that  form  of  proceeding  that 
they  dtil  unlawfully  and  maliciously  publish 
out  of  court,  a  Ubel  upon  the  court,  and  to  hear 
and  determine  disputed  questions  of  fact  involv- 
ing the  motives  of  the  parties  and  the  oflBcial  con- 
dnctof  the  court.  The  rule,  however,  was  made 
ahaohite,  and  the  names  of  the  parties  were  or- 
dcRd  to  be  stricken  from  the  roll  of  attorneys. 
Tbey  then  took  the  case  on  a  writ  of  error  to  the 
Sopieoie  Court  of  the  State,  where  the  ludgment 
wasreveraed,  and  it  was  ordered  that  the  parties 
be  restored  to  the  bar.  Chief  JutUee  Sharswood, 
in  delivering  the  opinion  of  the  court,  said: 

"  So  question  can  be  made  of  the  power  of  a 
eomt  to  strike  a  member  of  the  bar  from  the  roll 
for  offlciaJ  misconduct  in  or  out  of  court.  By 
the  73d  section  of  the  Act  of  April  14, 1834,  it 
is  e^KBasIj  enacted  that  if  any  attorney  at  law 
than  misbehave  himself  in  his  office  of  attorney, 
heiball  be  liable  to  suspension,  removal  from 
office,  or  to  such  other  penalties  as  have  hereto- 
fonbeen  allowed  in  such  cases  by  the  laws  of 
tUi  Commonwealth.  We  do  not  mean  to  say 
(fat  the  caae  does  not  call  for  such  an  opinion) 
that  there  may  not  be  cases  of  misconduct  not 
4rictiy  profemional  which  would  clearly  show 
apenon  not  to  be  fit  to  be  an  attorney,  nor  fit 
to  aaaociate  with  honest  men.  -  Thus,  if  he  was 
(tond  to  be  a  thief,  a  forger,  a  perjurer,  or 
gniity  of  other  offenses  of  the  erimenfalii.  But 
BAOM,  we  suppose,  will  o(«tend  that  for  such 
■MAwae  he  can  be  summarily  convicted  and 
dUaned  by  the  court  without  a  formal  indict- 
,  trial  and  conviction  by  a  jury,  or  upon 
rion  in  open  court  Whether  a  libel  is  an 
i  at  aach  a  diaracter  may  be  a  question, 
hHuilitii  It  is  that  if  the  libel  in  this  case  had 
%IB  upon  *  private  individual,  or  upon  a  pub- 
teaOloer.  soch  even  as  the  district  attorney,  the 
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court  could  not  have  summarily  convicted  the 
defendants  and  disbarred  them." 

A  similar  doctrine  obtains  in  the  courts  of  En- 
gland. Thus,  in  a  case  iu  6  B.  &  Ad.,  1088, 
the  Solicitor-General  of  England  moved  the 
Court  of  King's  Bench  for  a  rule  caUing  on  two 
attorneys  of  tne  court  to  show  cause  why  they 
should  not  be  struck  off  the  roll,  on  affidavits 
char^g  them  with  professional  misconduct  in 
certam  pecuniary  transactions.  XordDenman, 
the  CAtV"  </'"'»««,  replied:  "The  facts  stated 
amount  to  an  indictable  offense.  Is  it  not  more 
satisfactory  tliat  the  case  diould  ^  to  a  trial? 
I  have  known  {^plications  of  this  kind,  after 
conviction,  upon  charges  involving  professional 
misconduct;  but  we  should  be  cautious  of  put- 
ting parties  in  a  situation  where,  by  answering, 
they  might  furnish  a  case  against  Utenuelves, 
on  an  indictment  to  be  afterwards  preferred.  On 
an  application  calling  upon  an  attorney  to  an- 
swer the  matters  of  an  affidavit,  it  is  not  usual 
to  grant  the  rule  if  an  indictable  offense  is 
charged. "  The  court,  however,  desired  the  So- 
licitor-Qenerol  to  see  if  any  preiisedent  could  be 
found  of  such  an  application  having  becm  grant- 
ed. The  Solicitor-General  afterwards  stated  that 
he  had  been  unable  to  find  any,  and  the  rule  was 
discharged.  My  brethren  are  mistaken  in  sup- 
posing that  in  tliis  case  the  attorneys  were  re- 
quired to  answer  under  oath  the  charges  made. 

And  in  a  case  in  8  Nev.  &  P.,  389,  a  motion 
was  made  to  the  C!ourt  of  Queen's  Bench  to 
strike  an  attorney  off  the  roll  on  an  affidavit  al- 
leging a  distinct  case  of  perjury  by  him.  The 
attorney  hod  sworn  to  the  sum  of  £874  as  the 
expenses  of  witnesses, which  was  reduced  before 
the  master  to  £47.  It  was  contended  that  the 
court  could  exercise  its  summary  jurisdiction  on 
the  ground  of  the  i)erjury.  But  the  Chitf  Jut- 
tice  replied:  ' '  Would  not  an  indictment  for  per- 
iury  he  upon  these  facts?  We  are  not  in  the 
habit  of  interposing  in  such  a  case,  unless  there 
is  something  amountinj^  to  an  admission  on  Uie 
pait  of  the  attorney  which  would  render  the  in- 
terposition of  a  jury  unnecessary."  The  mov- 
ing counsel  answered  that  there  was  enough  in 
the  affidavit  to  show  a  distinct  case  of  perjury, 
but  that  there  was  no  admission.  The  rule  was, 
therefore,  refused. 

To  the  same  purport  are  numerous  other  ad- 
judications, ana  their  force  is  not  weakened  by 
the  circumstance  that  it  is  also  held  that  it  is  no 
objection  to  the  exercise  of  the  summary  juris- 
diction of  the  court  that  the  conduct  constitut- 
ing the  delinquency,  for  which  disbarment  is 
moved,  may  subject  the  party  to  indictment. 
When  such  is  the  case,  he  is  not  reouired  to  an- 
swer the  affidavits  charging  the  official  delin- 
quency, for  no  one  can  be  compelled  to  crimi- 
nate himself,  and  the  court  confines  its  inquiry 
strictly  to  such  acts  as  are  inconsistent  with  the 
attomey^s  duty  in  his  profession.  It  looks  only 
to  the  professional  conduct  of  thecttomey,  and 
acts  upon  that. 

In  Stephen*  v.  HiU,  which  was  before  the 
Court  of  Exchequer,  a  distinction  was  drawn 
between  the  misconduct  of  an  attorney,  outside 
of  a  prtxieeding  in  court,  which  might  suhject 
him  to  an  indictment,  and  such  misconduct 
committed  by  him  in  a  proceeding  in  «»*'*. 
For  the  former,  no  motion  to  disbar  would  be 
entertained;  for  the  latter,  the  motion  would  be 
heanL    There  an  attorney  for  the  defendants 
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bad  pentuded  a  material  witness  for  the  plaint- 
iff to  absent  himself  from  the  trial  of  the  cause, 
and  had  undertalceB  to  indemnify  him  for  any 
damage  he  might  sustain  for  so  doing.  Upon 
affldavits  disclosing  this  matter,  application  was 
made  to  distMr  the  attorney.  It  was  objected 
that  the  court  would  not  exercise  its  summary 
jurisdiction  when  the  misconduct  charged 
amounts  to  an  indictable  offense,  as  was  the 
conspiraOT  in  which  the  attorney  was  engaged. 
But  the  Ohief  Befon,  Lord  Abinger,  answered 
that  he  never  understood  that  an  attorney  might 
not  be  struck  off  the  roll  for  misconduct  in  a 
eauM  in  which  he  vxu  an  aUomey  merely  because 
the  offense  imputed  to  him  was  of  such  a  nat- 
ure that  he  might  have  been  indicted  for  it;  that 
so  long  as  he  had  been  in  Westminster  Hall 
he  had  never  heard  of  such  a  rule,  though  the 
court  would  not  require  the  attorney  to  answer 
the  affidavits.  "If,  indeed,"  said  the  Chief 
Baron,  speaking  for  the  court,  "  a  case  should 
occur  where  an  attorney  has  been  guilty  of  some 

Erofessional  misconduct,  for  wmch  the  court 
y  its  summary  jurisdiction  might  compel  him 
to  do  justice,  and  at  the  same  time  has  been 
guilty  of  something  indictable  in  itself,  but  not 
arising  out  of  the  cause,  the  court  would  not 
inquire  into  that  with  a  view  of  striking  him  off 
die  roll,  but  would  leave  the  party  ag^eved  to 
his  remedy  by  criminal  prosecution."  And 
again;  "Wbere,indeed,  the  attorney  is  indicted 
for  some  matter  not  connected  with  the  practice 
of  Ids  profession  of  an  attorney,  tliat  also  is  a 
ground  for  striking  him  off  the  roll,  although 
in  that  case  it  cannot  be  done  until  after  con- 
viction by  a  jury."  10  Mees.  &  W.,  81, 82.  The 
conduct  of  the  attorney  in  that  case  tended  to 
defeat  the  administration  of  justice,  and  was 
grossly  dishonorable.  He  had  employed  for  the 
success  of  his  cause,  means  inconsistent  with 
truth  and  honor.  He  was,  therefore,  rightly 
disbarred  without  reference  to  his  liability  to  a 
criminal  inosecution  for  his  conduct. 

There  &  no  case  I  have  been  able  to  find,  after 
a  somewhat  extended  examination  of  the  re- 
ports, where,  for  an  indictable  offense,  wholly 
disdiict  from  the  attorney's  professional  con- 
duct, the  commission  of  whidi  was  not  admit- 
te<L  he  has  been  compelled,  in  advance  of  trial 
and  conviction,  to  show  cause  why  he  should 
not  be  disbarred,  except  one  in  Tennessee  for  ac- 
cepting a  challenge  to  fight  a  duel  and  Idlliag 
his  antagonist.  Bmiih  v.  Tennettee,  1  Yerg., 
388.  This  case  is  exceptional  and  finds  no  sup- 
port in  the  decisions  of  the  courts  of  other  States. 
There  is  no  case  at  all  like  the  one  at  bar  to  be 
found  in  the  reports  of  the  courts  of  England 
or  of  any  of  the  States  of  the  Union. 

In  the  numerous  cases  cited  in  the  opinion  of 
my  brethem,  the  matter  which  was  the  subject 
of  complaint,  and  the  ground  of  the  action  of 
the  court,  related  to  tiie  conduct  of  the  party  in 
his  professional  business  or  in  business  connect- 
ed with  or  growing  out  of  bis  profession.  Thus, 
the  advertisement  of  an  attorney  that  he  could 
procure  divorcee  for  causes  not  known  to  the 
law,  without  publidtv,  or  reference  to  the  par- 
ties' residence;  colluaing  with  a  wife  to  manu- 
facture evidence  to  procure  a  divorce;  the  mis- 
application by  him  of  funds  collected;  his  brib- 
ery of  witnesses,  hiring  them  to  keep  out  of  the 
way,  or  to  disregard  a  subpoena;  his  falsely  per- 
soiuiinganofherialegalproceeding8;institutinglthat  paymen.^ 
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I'tor,  and  afterwards  received  the  whole  amount 
wcnicd  and  appropriated  it  to  his  own  use.  It 
tiirith  reference  to  these  facts  that  Chief  Jvil(e$ 
Codcbom  uses  the  lantniage  quoted  by  mv 
brethioi.  He  said  that  although  Blake  applied 
to  the  lender  in  the  first  instance,  as  an  attorney, 
he  thought  the  transaction  had  ultimately  re- 
K^red  itself  into  a  mere  loan  between  them  as 
indiTidnals.  But  the  transaction  had  evidently 
grown  out  of  their  former  relation  as  attorney 
and  client.  Mr.  Juttiee  Crampton,  in  concur- 
ring with  the  CTi^/uj^tM,  said:  "In  the  pres- 
ent can,  I  cannot  »y  that  Blake's  fraud  was 
not  committed  in  a  matter  connected  with  his 
professional  character.  If  he  did  not  act  in  it 
u  u  attorney,  he  at  all  events  took  advantage 
of  bis  professional  position  to  deceive  Beevirs  " 
(Oelenda). 

In  Be  £m,  L.  R.,  8  Q.  B.,  648,  an  attorney, 
tcdng  as  a  clerk  to  a  firm  of  attorneys,  in  com- 
pleting the  sale  of  certain  property,  received 
the  balance  of  the  purchase  money  and  appro- 
priated it  to  his  own  use.  On  ni&aavits  stating 
the  facts,  a  motion  was  made  to  strike  him  off 
the  rolls.  He  admitted  the  misappropriation  and 
was  accordingly  suspended  for  twelve  months. 
Said  OMtf  Juttiee  Cockbum:  "  In  this  case,  if 
the  deUnquent  had  been  proceeded  against  crim- 
buUv  upon  the  facts  admitted  by  him,  it  is  plain 
that  he  would  have  been  convicted  of  embezzle- 
ment, and  upon  that  conviction  being  brought 
before  us,  we  should  have  been  bound  to  act. 
If  there  had  been  a  conflict  of  evidence  upon 
tlie  affidavits  that  might  be  a  very  sufiScient  rea- 
ton  why  the  court  should  not  interfere  until  the 
eooviction  bad  taken  place;  but  here  we  have 
the  person,  against  whom  the  ap^cation  is 
made,  admitting  the  facts."  It  is  difficult  to  see 
the  pertinency  of  this  decision  to  the  position 
taken  1^  my  brethren.  These  two  cases  are,  in 
the  knguage  tued,  the  strongest  to  be  found  in 
the  reports  on  that  side;  but  their  facts  give  it 
DO  strength  whatever. 

In  Pmobeeot  Bar  t.  Kimball,  64  Me.,  140,  the 
•ttamey  had  been  convicted  of  forging  a  depo- 
Mon  used  by  him  in  a  suit  against  his  wife  for 
a  dhroTce  and,  though  pardoned  for  the  crime, 
tte  fraud  upon  the  court  remained ;  and  for  that 
sad  for  other  disreputable  practices  and  prof  es- 
donal  misconduct,  rendering  him  "unfit  and 
imasfe  to  be  entrusted  with  the  jwwers,  duties 
tod  responsibilities  of  the  legal  profession,"  he 
was  disbarred. 

In  Delant/e  Gate,  58  N.  H. ,  6,  where  an  attor- 
ney was  disbarred  by  the  Supreme  Court  of 
New  HampshfaPB  for  wrongfully  appropriating 
to  hb  own  use  money  of  a  town  received  by 
him  as  a  collector  of  taxes,  the  commisi>ion  A 
the  oifense  was  admitted.  This  is  evident  from 
the  statement  of  the  court  in  its  opinion  tliat 
"lie  and  bis  wife  and  family  did  what  they 
eodld  to  make  good  the  loss  to  the  town,  but 
wittt  ooly  partiiQ  success." 

In  Berry  v.  State,  8  Greene  (la.),  560,  the  false 
sweating  charged  as  one  of  the  grounds  of  com- 
plaint against  the  attorney  was  committed  in  a 
cmK  managed  by  him,  in  which  he  voluntari- 
ly ^ipeared  as  a  witness,  thus  practicing  a  fraud 
upoB  Uie  court  by  employing,  to  sustain  his 
cagwe,  means  inconsistent  with  truth  and  honor. 
In  BrparU  WaOt,  64  Ind.,  461,  the  attorney 
had  for:^Bd  an  affidavit  to  obtain  a  change  of 
venue,  and  had  thus  grossly  imposed  upon  the 
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court.    For  this  Imposition,  independently  of 
the  crime  committed,he  was  properly  disbarred. 

In  Et parte  Burr.  2  Cranch,  C.  C,  880,  the 
charges  against  the  attorney  were  for  malprac- 
tice in  his  profession,  in  advising  a  person  in 
jail,  who  was  either  a  recognized  witness  or  a 
defendant  for  whom  some  person  was  special 
bail,  to  run  away,  instituting  suits  t^alnst  par- 
ties.and  appraring  for  parties  without  authonty; 
bringing  vexatious  and  frivolous  suits,  many  of 
them  for  persons  utterly  insolvent;  purchaang 
a  lot  at  a  trustees'  sale  of  an  insolvent's  estate 
under  unfair  circumstuices;  making  fictitious 
claims  and  bringing  suits  with  a  view  to  extort 
money ;  and  tanng  a  biU  of  sale  from  one  about 
to  be  distrained  for  rent  to  prevent  such  distress. 
These  charges  having  been  sustained,  the  attor- 
ney was  rightly  suspended  tnm  practice  for 
one  year. 

In  In  Be  Percy,  86  N.  T.,  651,  there  were 
several  charges  against  the  attorney,  such  as 
that  his  general  reputation  was  bad;  that  he  had 
been  several  times  indicted  for  perjury,  one  or 
more  of  which  indictments  were  pending;  that 
he  was  a  common  mover  and  maintainer  of  suits 
on  slight  and  frivolous  pretexts;  and  that  his 
persomil  and  professional  reputation  had  been 
otherwise  impeached  in  a  trial  at  the  drctdt. 
But  the  court  appears  to  have  based  its  action 
upon  the  character  of  the  attorney  as  a  vexa- 
tious mover  of  suits  on  frivolous  grotmds.  "He 
was  crowding  the  calendar,"  siud  the  court, 
"with  vast  numbers  of  libel  suits  in  his  own 
favor,  and  in  the  habit  of  indicating  additional 
libel  suits  upon  the  answer  to  those  previously 
brought  by  nim.  In  one  instance,  at  least,  he 
had  sued  his  client  in  a  justice's  court,and  when 
beaten  upon  trial,  inst^  of  appealing  from  the 
judgment  he  commenced  numerous  other  suits 
ag^nst  him  in  different  forms  for  the  same 
cause,  when  he  must  have  known  that  the  de- 
mand was  barred  by  the  first  judgment  ren- 
dered. The  only  inquiry  is,  whether,  in  such  a 
case,  the  court  has  the  power  to  protect  the  pub- 
lic by  preventing  such  persons  horh.  practicing 
as  attornqra  and  counselors  in  the  courts  of  the 
State,  and  by  that  means  harass  its  citizens." 
And  the  court  held  that  it  had  the  power  imder 
a  special  statute  of  the  State  authorizing  the  re- 
moval or  suspension  of  attorneys  and  counsel- 
ors, when  guilty  of  any  deceit,  malpractice  or 
misdemeanor;  and  that  its  power  was  not  lim- 
ited to  cases  where  such  deceit,  malpractice  or 
misdemeanor  were  practiced  or  committed  in 
the  exercise  of  the  profession  only,  but  under 
the  statute  extended  to  cases  where  there  was 
general  bad  character  and  misconduct. 

None  of  these  cases,  as  is  manifest  from  the 
statement  I  have  made,  covers  that  of  an  indict- 
able offense,  wholly  distinct  from  the  attorney's 
professional  conduct.  None  of  them  counte- 
nances the  extraordinary  authority  of  the  courts 
i0ver  attorneys  and  counselors  asserted  by  my 
brethren.  And,  indeed,  if  the  law  be  that  a  Cir- 
cuit Court  of  the  United  States,  upon  whisper- 
ings in  the  ear  of  one  of  its  judges  on  the  streets, 
or  upon  information  derived  from  rumor,  or  in 
some  other  irregular  way,  that  an  attorney  has 
committed  a  public  offense,  having  no  relation 
to  the  discharge  of  his  professional  duties,  can 
summon  him  to  answer  for  the  offense  in  ad- 
vance of  trial  or  conviction  and  summarily  pun- 
ish him,it  is  time  the  law  was  changed  by  statute. 
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Such  a  power  cannot  be  aaf  dr  introsted  to  any 
tribunaL  It  might  be  exercised  under  the  ex- 
citement of  passion  and  preiudice,  as  ike  lec- 
oids  of  courts  abundantly  show.  Its  mainte- 
nance would  tend  to  rq>re8s  all  independence 
on  the  part  of  the  bar.  Ken  of  high  honor 
would  hesitate  to  join  a  profession  In  which 
their  conduct  might  be  subjected  to  investiga- 
tion, censure  and  punishment.f  rom  imputations 
and  charges  thus  secretlv  made. 

Seeing  that  this  must  be  the  inevitable  result 
of  such  an  unlimited  power  of  the  court  over  its 
attorney*,  my  bretluren  ate  careful  to  express 
the  opinion  uiat  it  should  seldom  be  exercised, 
when  the  offense  charged  against  the  attorney 
Is  indictable,  until  after  trial  and  conviction,  un- 
less its  commission  is  admitted. 

But  the  possession  of  the  power  being  con- 
ceded, ana  its  exercise  being  discretionary, 
there  is  in  the  hands  of  an  unscrupulous,  vin- 
dictive or  passionate  judge,  means  of  oppression 
and  cruder  which  should  not  be  allowed  in  any 
free  government.  To  disbar  an  attorney,  is  to  in- 
flict upon  him  a  punishment  of  the  severest 
duTOCter.  He  is  admitted  to  the  bar  only  after 
years  of  study.  The  profession  may  be  to  him 
the  source  of  great  emolument  If  possessed  of 
fair  learning  and  ability,  he  may  reasonably  ex- 
pect to  receive  from  his  practice  an  income  of 
several  thousand  dollars  a  year ;  equal  to  that  de- 
rived from  a  ci^tital  of  one  or  more  hundred 
thousand  dollars.  To  disbar  him  naving  such 
a  practice  is  equivalent  to  depriving  him  of  this 
capital.  It  would  often  entail  poverty  upon 
himself  and  desdtutipnuponhisfamily.  Surely, 
the  tremendous  power  of  inflicting  such  a  pim- 
ishment  should  never  be  permittra  to  be  exer- 
cised, unless  absolutdy  necessary  to  protect  the 
court  and  the  public  from  one  shown  by  the 
clearest  legal  proof  to  be  unfit  to  be  a  member 
of  an  honorable  profession. 

To  disbar  an  attorney  for  on  indictable  offense 
not  connected  with  his  professional  conduct,  be- 
,fore  trial  and  conviction,  is  also  to  inflict  an  ad- 
ditional wrong  upon  him.  It  is  to  give  the 
moral  weight  of  tne  court's  judgment  against 
him  upon  the  trial  on  an  indictment  for  that  of- 
fense. 

I  am  of  opinion,  therefore,  that  the  prayer  of 
the  petitioner  should  be  granted,  and  a  peremp- 
tory mandamu*  directed  to  the  circuit  court  to 
vacate  the  order  of  expulsion  and  restore  him 
to  the  bar.  The  writ  is  the  appropriate  remedy 
in  a  case  where  the  court  below,  in  disbarring 
an  attorney,  has  exceeded  its  Juiisdiction.  ^ 
parte  Bradley,  1  WaU.,  864  m  U.  8.,  XIX, 
ai4i;  meparte  Bobinton,  19  Id.,  506  [86  U.  S., 
Xxll.,  806]. 

Trueoop7.    Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  V.  8. 

Clted-110  V.  8.,  S84. 


RICHARD  8.  ALLEN,  Piff.  in  Err., 

V. 

WILLIAM  N.  McVeigh. 

(See  s.  c,  n  otto,  4S»-0r.) 
JUeral  quetHon,  what  i»— liability  ofindoner. 

1.  Adeddon  by  a  state  oourt 
prlndples  of  oommeroial  law. 


t  that,  by  the  seneral 
,  U,  during  toe  late 


civfl  war,  an  inaoiaer  of  a  promiMOfr  note  ilaii- 
doned  his  rasMcnoe  in  kwal  terrttorr.aiiawiitb) 
reside  pennancBtly  wtttamthe  acBifedeattallMil» 
f on  tke  note  matuMd,  a  notioe  of  ptotesk  Mt  St  kli 
former  realdenae  in  toe  loyal  teRftorr  was  notiof- 
o  cliargehim.  If  liMolianceofieak'' 


fldentto  cliuvehim. 


oliance  of  leaMenoe  WW 


Insr  ^is  court  Jurfidiqtlon. 


_.  Tlie  Issue  in  luoh  case  is  as  to  tiie  fkot  of  t 
ohance  of  realdenoe  by  the  indoner,  not  as  to  hk 
power  to  make  a  ohanfte,  and  the  Ordioanoe  of  E» 
cession  and  the  Proclamations  of  the  Freddeot  m 
In  no  way  involved. 

[No.  888.1 
ArnvedJfttr.  SO,  Apr.  t,  ISSS.  Decided  Jfr.  tt, 

mas. 

IN  ERROR  to  the  Supreme  Court  of  Appesk 
of  the  State  of  Virginia. 

This  action  was  brought  in  (he  Corporatioii 
Court  of  AlexandriiL  Vu-ginia,  by  the  plalntiS 
in  error,  to  recover  from  the  maker  of  certaiB 
protested  notes,  the  amount  due  thereon. 

The  first  trial  resulted  in  a  verdict  and  judg- 
ment for  the  plaintiff.  On  a  writ  of  error  to 
the  oouit  below,  this  judgment  was  revened 
and  a  ««n*r«  d*  now  ordeied.   S9  0ratt.,  668. 

On  the  second  trial,  the  verdict  and  judgment 
were  for  the  defendant.  A  second  writ  of  e^ 
ror  having  been  denied  by  the  court  bdow,  tht 
plaintiff  sued  out  this  wnt  of  error. 

The  facta  of  the  case  are  stated  by  the  comt 

Mr.  H.  O.OlsHii^toii.  for  plalntiit  In  emr. 

This  oourt  has  dedded  that  this  Is  a  fedcnl 
question. 

MaUhewe  v.  MeSUa,  80  Wall.,  646^  U.  B., 
XXIL,  448):  Bond  v.  Moore.  98  U.  8.,  S» 
(XXm.,  988). 

This  court  has  frequently  dedded,  not  only 
that  the  defense  is  without  the  shadow  of  a  f  oon- 
dation,but  also  that  it  presents  federal  questionB. 

Ludlov  V.  Ramtey,  11  Wall.,  681  OS  M.  B.. 
XX.,  816):  JftteWTv.  U.  B.,  81  Wall,  8S0  m 
U.  8.,  XXn.,  684);  WHUame  v.  Brugy.  •«  U. 
8.,176(XEiV..  716). 

Meter*.  P.  PhUllps,  W.  A.  Mawy  and  W. 
S,  PhUUpe,  for  defendant  in  error: 

We  submit  that  the  record  does  not  show  that 
any  right,  title,  privilege  or  immunity,  aawited 
by  the  plaintiff,  under  the  Constitution,  treaty, 
statute,  commission  ot  authority  exerciaed  oa- 
der  the  United  States,  has  been  denied  by  the 
judgment  complained  of. 

Bank-r.  McVeigh,  98  U.  8.,  888(XXV.,111). 

When  the  record  shows,  besides  a  federal 
question,  other  matters  decided  by  the  state 
court  sufiSdent  to  sustain  the  judgment  over 
which  this  oourt  has  no  jurisdiction,  the  Judg- 
ment will  be  a£Brmed,  however  erroneouafy  the 
federal  question  may  have  been  dedded. 

Mwrdoek  v.  Mempkie,  80  Wall,  685(87  U.  &, 
XZn,  444). 

Mr.  Ohi^JvtUee  Wait*  deUvered  the  <«iia- 
ion  of  the  court: 

Thisls  a  suit  against  William  N.  MoVef^. 
as  indorser  of  two  promissory  notaa,  and  us 
matter  in  dispute  is  as  to  the  snffldency  ot  tba 
notices  of  dishonor.  The  notes  f  eO  doe,  out  «■ 

Nora.— iVottce  at  demand,  non-pavment,  ^wetsrf. 
vihenand  how  given;  NewToilt  Statute  at  to  Jtnlfitapc 
....  See  fiols  to  Bu«ard  T.  Ii«»««<. 

_     _ Mrlndofwr  f Mtfiuea  fioMoi^ 

due aUgenee leveed  in  eenMtig  a.  Bee  itaCa  to  Bbi» 
ria  V.  Boblnson,  46  n.  B.  (4  How.),  88B. 

07  r.«. 


hoUdaueaeto  araee.  See  i 

ins,  urc.  &  (tVheat.).  HH 

it  <•  Imnwocrlol  whether 
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tlie2d,ind  the  other  on  the  28d  of  Augiut,1861, 
It  t&e  Exchange  Bank  of  YirKinia  in  Alezan- 
diia.   The  notair,  in  his  oertincate  of  protest, 
iWed  that  he  had  delivered  a  notice  of  proteet 
to  William  N.  HcYd^,  by  leaving  it  at  his 
dwaUing  in  the  hands  m  his  white  servant,  and 
tha  teoe  on  tiM  trial  was  as  to  whether  the 
liOQM  at  whldi  the  notice  was  left  was,  in  fact, 
the  dwelling  of  McYeigh  at  the  time.    Upon 
tUi  point  IteYeigh  teaUfied,  in  substance,  that 
It  aome  time  pre^ous  to  the  24th  of  May,  1861, 
be  aent  his  familv  to  his  farm  in  Cnlpeper 
Cmuty,  Ya. ;  that  he  remained  at  his  home  in 
Alenndria,  until  after  the  military  forces  of  the 
United  States  took  possession  of  the  dty,  which 
mi  tbe  84th  of  May;  that  on  the  80th  of  May, 
under  a  pass  from  the  United  States  authorities, 
be  left  his  home  and  went  within  the  confeder- 
It*  lines  to  j<^  his  family,  with  the  intention 
of  not  returning  so  Icmgas  the  dty  remained  in 
the  possession  of  the  United  States,  which  he 
aopposed  would  be  but  a  short  time;  that  he  left 
in  ms  house  a  white  woman  about  seventy  years 
of  age,  who  had  been  formany  years  ids  serv- 
ut,  and  thrae colored  servants,  who  were  slaves; 
that  he  did  not  discharge  his  white  servant  but 
•dvised  her  to  go  to  the  country;  that,  on  leav- 
ing be  had  great  doabta  whether  he  would  ever 
iee  his  ftapettj  in  Alexandria  again;  that  he 
ncoained  wtth  his  family,  in  Culpeper,  until  the 
bU  tl  IMl,  when  he  removed  to  Richmond  and 
ooged  in  business  there,  and  tliat  be  remained 
In  Richmond  until  1874,  when  he  returned  with 
hii  funOy  to  Alexandria. 

At  the  close  of  the  testimony,  the  court,  at  the 
request  of  McYeigh,  charged  the  jury  thai,  "If 
on  or  about  the  80th  of  May,  1861,  and  prior  to 
the  matarity  of  the  notes  sued  on,  William  N. 
VcVeifd),  having  previously  sent  his  family, 
«ent  Win«pif  withm  the  confederate  military 
Unes  with  the  intention  of  not  returning  to  Aiez- 
udria  dnring  its  occupation  by  the  United 
Steles  forces,  and  accordingly  remained  with 
Us  fHmQT  continuously  within  the  confederate 
military  lines  throng^out  the  whole  period  of 
the  war,  and  did  not  return  to  Alexandria  with 
his  family  ontil  the  year  1874;  that  such  absence 
■t  the  m^oiity  of  said  notes,  respectively,  was 
known  or,  by  the  exercise  of  reasonable  dili- 
eeace,  must  have  been  known  to  the  Exchange 
Bank  of  Yirginia,  at  Alexandria;  that,  at  the 
tine  of  sahl  maturity,  the  armed  forces  of  the 
Viitei  States  and  of  the  Confederate  States 
ooB&nntBd  each  othw  on  lines  immediately  in- 
tttvening  between  the  City  of  Alexandria  and 
the  aaid  William  N.  McYeigh,  so  as  to  cut  off 
ttd  prevent  actual  intercourse  between  the 
two,  and  anch  intervention  continued  down  to 
Uie  end  of  the  war,  the  notice  of  dishonor 
ibown  by  the  notarial  certificates  ofprotest  is 
not  sufficient  to  fix  the  liability  of  William  K. 
XcYeigh  as  indorser,  and  the  jury  must  find 

TUa  instractioo  is  substantially  the  same  as 
that  oonaidered  hi  the  Bank  v.  McVeigh,  08  U. 
&.  m  [XXY..  110],  and  which  we  held  did 
not  pccaent  a  federal  question.  The  only  differ- 
eaoe,  even  in  language,  between  the  instruc- 
tiowintbe  two  cases  consists  in  what  is  said  in 
thfa  about  the  eetablishment  and  maintenance 
of  die  opposing  lines  of  military  forces  and  the 
WaWBtUB  of  actual  intercourse,  which  was  not 
in  Oe  otber.    Ko  importance  was  given  in  tbe 

See  17  Otto. 


argument,  however,  to  this  difference,  and  it 
may  as  well  be  said  now,  as  it  was  before,  that 
"  All  the  court  below  decided  was,  that  by  the 
general  principles  of  commercial  law,  if,  dur- 
u^;  the  late  civil  war,  an  indorser  of  a  promis- 
sory note  abandoned  his  residence  in  loy^  ter- 
ritory, and  went  to  reside  permanently  within 
the  confederate  lines  before  the  note  matured, 
a  notice  of  protest  left  at  his  former  residence 
in  the  loyal  territory  was  not  sufSdent  to  charge 
him,  if  his  change  of  residence  was  known,  or 
by  the  exercise  of  reasonable  diligence  might 
have  been  known,  to  the  holder  of  the  note 
when  it  mature*?."  Under  the  question  raised 
by  the  charge  as  given,  therefore,  we  have  no 
Jurisdiction. 

Bat  the  plaintiff  asked  of  the  court  certain 
instructions,  which  were  not  given,  and  error 
is  assigned  for  this.  The  fourth  of  these  re- 
quests presents  all  the  questions  relied  on,  and 
was  as  follows: 

"  If  the  jury  believe,  from  the  evidence,  that 
the  notes  sued  on  were  discounted  by  the  Ex- 
change Bank  of  Yirginia  at  Alexandria,  betoK 
their  maturiu,  or  that  they  were  renewals  of 
notes  theretofore  discoimted;  that  at  the  time 
of  discount  the  makers,  indorser  and  indorsee 
were  resident  of  said  dty;  that,  before  tbe  ma- 
turity of  the  said  notes,  the  federal  forces  had 
taken  permanent  possession  of  said  city;  tliat, 
after  such  possession  the  indorser,  Wiluam  N. 
McYeigh,  left  his  residence  in  said  city,  with 
the  intention  of  returning  thereto,  and  went 
within  the  confederate  lines  to  join  his  family, 
at  the  time  visiting  in  the  County  of  Culpeper; 
that  the  said  indorser,  at  the  time  the  said  notes 
respectively  became  due,  was  within  the  con- 
federate Unes  in  adherence  of  the  Southern  Con- 
federacy in  ol>edience  to  the  Yirginia  Ordinance 
of  Secession,  the  court  instructs  the  jury  that  the 
said  Ordimince  of  Secession  was  of  no  binding 
force  or  obligation;  that  neither  the  Procla- 
mations of  the  President  of  the  United  States, 
issued  in  April,  1861  [13  Stat  at  L.,  1268],  and 
Angust  16,  1861  [12  Stat,  at  L.,  1262],  nor  Uie 
existence  of  the  war,  nor  the  Ordinance  of  Se- 
cession of  the  State  of  Yirginia,  obliged  the  said 
indorser  to  be  absent  from  bis  residence  in  Alex- 
andria, nor  relieved  the  holder  of  said  notes 
from  giving  him  notice  of  tbe  dishonor  and  pro- 
test thereof;  that  such  absence  was  voluntas', 
and  did  not  aSect  the  ri^ts  and  duties  of  the 
parties  to  said  notes.  And  if  the  jury  believe 
from  the  evidence  that,  at  the  time  the  said 
notes  respectivdy  fell  due,  the  said  indorser  had 
not  abandoned  his  intention  to  return  to  Alex- 
andria, and  had  not  apquired  a  domicil  else- 
where, and  that  the  notes  sued  on  were  duly 
dishonored  and  protested.and  on  the  day  there- 
of, notice  of  such  dishonor  and  protest  was  left 
at  the  residence  of  the  indorser  in  Alexandria 
with  his  white  servant  in  diarge  of  the  same, 
such  notice  was  suflSdent  to  bind  the  indorser, 
and  the  jury  must  find  for  the  plaintiff,  if  they 
further  believe  from  the  evidence  that  he  is  the 
Jona  JIde  holder  of  said  notes." 

The  only  point  presented  by  this  rei^uest, 
not  disposed  of  by  ue  charge  as  actually  nven, 
is  that  which  relates  to  the  Ordinance  of  Seces- 
sion and  the  Pi-oclamaUons  of  the  President. 
The  plaintiff  claimed  no  "tiUe,  ri^t,  privilege 
or  immunity,"  dther  under  the  Ordinance  or 
the  Proclamations.  Neither  did  the  defendant 
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The  isBne  in  the  case  was  as  to  the  fact  of  a 
change  of  residence  bv  the  defendant,  not  as  to 
his  power  to  make  a  chanKe.  The  plaintiff  did 
not  claim  that  by  reason  of  the  Ordinance,  or  the 
Proclamation,  or  even  the  existence  of  actual 
war,  the  d^endant  was  prevented  from  aban- 
doning his  home  in  Alexandria,  and  taking  up 
another  inside  the  confederate  lines.  Neither 
did  the  defendant  claim  that  the  Ordinance,  the 
Proclamation,  or  the  war,  of  themselves,  made 
the  notice  left  at  his  former  home  insufficient. 
The  ultimate  fact  to  be  determined  was,  wheth- 
er, when  the  notice  was  left  at  the  house  former- 
ly occupied  by  the  defendant,  it  was  left  at  his 
place  of  residence.  As  the  case  stood  upon  the 
evidence,  the  Ordinance  of  Secession  and  the 
Proclamations  were  in  no  way  involved.    The 

Slaintift  claimed  nothing  under  them,  neither 
id  the  defendant.  The  charge  in  respect  to 
them,  as  requested,  was  therefore  immaterial, 
and  was  properly  refused.  As  this  presented 
the  onlv  federal  question  in  the  case,  and  it  was 
correcUy  disposed  of,  we  cannot  consider  the 
other  errors  assigned.  Mwrdoek  v.  Memphis,  90 
WaD.,  690  [87  U.  8.,  XXH.,  429]. 

The  juMment  tf  ike  Supreme  Court  of  Ap- 
peal* ^  Virginia  it  affirmed. 
True  copy.    Tert: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 

ated-ui  u.  B.,  ray. 


LEMUEL  J.  DAVIS  et  al.,  Plff*.  in  err., 

«. 

STATE  OF  SOUTH  CAROLINA. 

(See  6.  a,  17  Otto,  SST-flOl.) 

JBemoval  of  eautet  agaitut  U.  S.  MarAait,  and 
their  deputiee  and  a$$i*tantt— power  of  State 
Court. 

"■  1.  SeotloD  648,  B.  S.,  wbtoh  provides  for  the  re- 
moval of  certain  prosecutions  from  a  State  Court 
to  a  Federal  Conrt,  embraces  the  case  of  United 
States  ManihalB  or  their  deputlea  or  aaiistantB, 
when  they  bus  engaged  In  tfe  service  of  prooess 
laaued  for  the  arrest  of  parties  accused  of  violation 
of  the  revenue  laws  of  the  United  States. 

S.  The  protection  which  the  law  thus  fumiahea 
to  the  marshal  and  his  deputy,  also  shields  all  who 
lawfully  BBBlst  him  in  the  po^rmanoe  of  his  offi- 
cial dufy. 

8.  Where  ttie  piogeoutlon  is  removed,  the  juris- 
diction of  the  Cucult  Court  completely  vests,  and 
that  of  the  Stete  Court  ceases  altoBether  and  there 
can  be,  consequently,  no  breach  of  the  ball  bond  in 
not  appearing:  in  the  State  Court,  and  prooeedingB 
to  foneltltand  render  jxtdgmeot  upon  It  against 


the  sureties  by  that  ooort  were  coram  non  jidiee 

and  vcdd. 

rao.  815.] 

Argued  by  pUtint^e  in  error  Mar.  MS,  ttSS. 
Leave  to  file  bri^  gramted  to  dtftnSant  is 
error  Mar.  SO,  1S83.     Decided  Apr.  U,  im. 

IN  ERROR  to  the  Supreme  Ooort  of  the  Slate 
of  South  Carolina. 
The  history  and  facts  of  the  case  q;)pev  in  the 
opinion  of  the  court. 

Mr.  8.  F.  PUlUps,  BoUeiter-Qen.,  lor  plaint- 
iffs in  error. 

Mr.  C.  B.  Mile*,  Atig-Oen,  tf  South  OanU»A, 
for  defendant  in  error. 

Mr.  JuMtiee  Maitliswa  delivered  the  opinian 
of  the  court : 

Lemuel  Davis  was  indicted  for  the  mnidec 
of  one  Hall  in  the  Court  of  Qeneral  Sessions 
for  the  County  of  Spartanburg,  in  Soutti  Car- 
olina, in  July,  1876  ;  and,  bdng  in  custody,  it 
was  ordered  by  the  court  that  he  be  enlarged 
on  giving  bail  for  his  appearance  at  the  next 
term  of  the  court,  it  bdns  required  that  the 
bond  should  contain  a  condition  that  it  should 
be  forfeited  in  case  the  prisoner  should  be 
ordered  bevond  the  limits  of  the  State  by  the 

E roper  autnority  of  tiie  Army  of  the  United 
tates.  He  entered  into  a  recognizance  •cccod- 
ingly,  the  other  plaintiffs  in  error  b^g  lui 
sureties. 

The  prisoner  thereafter  presented  to  the  Cir- 
cuit Court  of  the  United  States  for  the  District 
of  South  Carolina,  a  petition,  which  is  set  out 
in  record,  as  follows : 

"  United  States  of  America, 
Diatriet  of  South  Carolina,  FawrA  Circuit: 

To  the  Judges  of  the  Circuit  Court : 

The  petition  of  Lemud  J.  Davis,  corporal  of 
Company  K,  18th  U.  8.  Infantry,  shows : 

That  some  time  in  February,  1876,  he  was 
detailed  to  serve  as  one  of  a  gturd  of  United 
States  soldiers  to  aid  Depntr  Marshal  James 
Jarrett  in  making  the  arrest  of  one  Brandy  Ball 
under  a  warrant  issued  by  a  U.  8.  Ctmuniasioner 
for  violation  of  internal  revenue  Inwa  as  a  dis- 
tiller. 

That  said  guard  of  U.  a  soldiers  coosistBd 
of  two  men  under  the  command  of  First  Lien- 
tenant  W.  A.  Miller,  18th  U.  S.  Infantry.  That 
said  guard,  under  command  of  said  I&utenant 
Miller,  proceeded  with  Deputy  Marshsd  James 
Jarrett  to  the  house  of  said  Brandy  Hall,  tat 
the  purpose  of  arresting  him.  That,  for  the 
purpose  of  making  the  arrest,  thfl  house  of  said 
Hall  was  surrounded.   This  petitioner  ' 


Non.— i{<mooii(c{^  aetiom ;  ocMon*  against  <tfleeri ; 
MeniioneiaofB.8. 

A  suit  aounst  an  offloer  may  be  removed^tboug h 
he  Is  sued  indlvidoally  and  sought  to  be  held  as  a 
wiong-doer;  as,  a  suit  against  a  postmaster  for 
wrongful  refusal  to  deliver  a  letter,  or  to  recover  of 
a  OQUeotor  of  Internal  revenue  moneys  lUegally  ex- 
acted, or  an  action  of  slander  agamst  a  revenue 
offloer.  Butner  v.  Miller^  Woods,  8tO;  Warner  v. 
Fowler,  4  Blatchf.,  311 ;  Van  Zandt  v.  Maxwell,  2 
Blatohf.,  m\  SaUCo.  v.  Wllldnaon. 8  BlatohfTTH); 
Phlla.  V.  Dieb],  7S  U.  S.,  XTm.,  614. 

The  right  to  remove  is  given  without  regard  to 
expense  or  Inconvenience,  or  amount  In  oontto- 
veisv.   Wood  V.  Matthews,  2  Bbitohf.,  STO. 

Criminal  oases  are  removable  where  the  defense 
arises  under  a  law  of  the  United  States.  State  v. 
Davis,  12  &  C,  eeS;  FIndley  v.  Satterfield,  3  Woods, 
604. 

A  criminal  proceeding  Is  commenced  and  may  be 
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removed  as  soon  as  warrant  Is  issued,  and  tlw  far- 
ther proceedings  had  in  United  States  ooozt.  Scats 
V.  Port,  8  Fed.  Bep.,llT;  Stete  v.  Bolton,  11  FM. 
Bep.,217. 

If  a  criminal  case  is  ranoved,  tt  must  be  deter, 
mined  according  to  the  law  of  the  State.  Teimea- 
see  V.  Davia,  1210  U.  S.,  XXT.,  048;  0«oisla  v. 
O'Orady,  8  Woods,  4flB. 

A  penon  indicted  for  maintaining  a  nutamoe  im- 
der  the  laws  of  a  Stete  cannot  remova  Oi«  rasti 
Com.  V.  Osaey ,  94  Mass.,  214. 

A  person  Indicted  in  a  stete  court,  for  an  aotdeaia 
under  color  of  the  revenue  laws,  may  renoorv  tka 
case.  Tennessee  v.  Davta,  100  U.  S.,  ZXV_  ( — 
Stetev.  Hoekin8,77N.a,raO:Find]ery.  Sattt  ~ 
8  Woods,  604 ;  Georgia  v.  O'Orady,  S  woods.  4 

Any  law  providing  for  the  assessment  and  oolke> 

tlon  of  a  tax  to  par  the  expenses  of 

a  revenue  law,    wamer  v.  Fowler, 
Peyton  v.  Bliss.,  Woolw.,  ITO. 
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(jooed  at  fhe  twck  door  of  the  bouse  for  the 
puipoae  of  guu^ding  tiie  same,  and  preventing 
'  the  eactpe  m  said  Hall.  That  the  deputy  mar- 
shal, Jin«tt,  went  to  the  front  of  the  nouse  for 
the  punmse  of  effecting  an  entrance  and  arrest- 
tiKnid  HalL  That,  at  the  time  he  did  so  and 
wmte  your  petitioner  was  guarding  the  back 
door,  nid  Hul  made  his  escape  through  a  hole 
in  the  tide  of  the  house  near  where  petitioner 
WM  standing,  sprang  past  liiia,  frightening  his 
lune,  and  uddently  dischargfaig  his  piece. 

That  by  tlie  discharge  of  Ills  said  piece  the 
said  Hall  was  sliot  ana  mortally  wounded,  and 
■atoeqnently  died  of  said  wound.  Tour  peti- 
dooer  shows  that  at  the  time  of  said  accident 
he  was  in  the  dischaige  of  his  duty,  and  that 
said  ahoottng  of  said  Hall  was  purely  accident- 
al, and  yonrpetitioner  is  in  no  way  responsible 
therefor.  Your  petitioner  shows  tliat  he  has 
been  arrested  and  bound  over  for  trial  in  the 
Cbcoit  Court  of  the  State  of  South  Carolina 
for  Spartanburg  Cotmty,  for  the  murder  of  said 
HalL 

That  an  indictment  by  the  grand  jury  of  tliat 
coonty  for  murder  was  found  at  the  August 
Tenn  of  said  court  against  your  petitioner,  and 
your  petitioner  was  put  upon  his  trial  theron. 
lint  Um  iaij  before  whom  he  was  tried  foimd 
your  petitioner  guilty  of  manslau^ter.  That 
fbe  oonrt  thereupon  set  aside  said  verdict  and 
gnated  a  new  trial.  Your  petitioner  shows 
Oat  he  is  iOwaUy  and  unlawfully  held  for  trial 
under  the  order  of  said  court,  and  prays  your 
honor  to  grant  a  writ  to  remove  said  cause  for 
trial  in  the  Orcuit  Court  of  the  United  States 
for  13te  District  of  South  Carolina,  now  being 
held  -jt  Columbia  in  said  State. 
Pgned)  Lemuel  J.  Davis. 

Penonally  appears  before  me.  Corporal  Lem- 
nd  J.  Davis,  who,  being  duly  sworn,  deposes  and 
ws  the  above  petition  is  true  of  his  own  knowl- 
eoKt.  Lemuel  J.  Davis. 

Sworn  and  subscribed  before  me  the  second 
d«T  of  December,  A.  D.  1876. 
[Seal  of  CoorL]  J.  E.  Hagood, 

a  a  0.  u.  8..  Dut.  0/s.  c." 

"United  States  of  America, 

Dittriei  of  South  CarUifta,  FmirOi  Cireuit: 
&airte,  Lemuel  J.  Davis,  )  Petition  for 
i8tli  U.  S.  Infantry.        )       liabea*  eorptu. 

I  certify  that  I  have  represented  the  i>etinon- 
er  opon  liJs  trial  at  Spartanburg;  tliat  I  have 
examined  the  proceedings  agamst  him,  and 
have  carefully  inquiivd  into  all  the  matters  set 
forth  in  the  petition  of  the  said  Davis,  and  be- 
Ueve  them  to  be  true.  Wm.  E.  Earie." 

On  the  bearing  of  this  petition,  Decemiier  4, 
1978,  it  -was  ordered  by  the  court  that  a  writ  of 
iahw  eorpvt  eum  eauta  do  issue,  to  be  served 
according  to  law  on  the  clerk  of  the  Circuit 
Court  for  Spartanburg  Countv,  and  that  the 
manbal  do  take  said  Corporal  Lemuel  J.  Davis 
into  hb  custody,  to  he  dealt  with  according  to 
hw. 

(hi  March  18,  1877,  an  order  was  made  by 
the  Circuit  Judge  for  the  County  of  Spartan- 
borg  in  tbe  Court  of  General  Sections,  reciting 
that  Oe  said  Lemoel  J.  Davis  had  failed  to  an- 
nrar  when  called  according  to  Iiis  recognizance, 
sad  dlfBctiug  process  against  him  and  his  sure- 
liii  to  »ppeu  and  show  cause  why  judsment 
•hooU  not  be  confirmed  against  them  and  their 
ncognizance  adjudged  to  oe  forfeited. 
Sw  17  Otto. 


The  plaintiffs  in  error  accordingly  appeared 
and  answered  the  rule,  ailing  the  removal  of 
tiie  cause  into  the  Circuit  Court  of  tlie  United 
States  by  the  proceedings  recited,  by  reason 
whereof  the  said  Lemuel  Davis  was  not  boimd 
to  appear  for  trial  in  the  Court  of  Oeneral  Ses- 
sions for  the  County  of  Spartanburg  and  that, 
eonsequendv,  there  had  lieen  no  bratch  of  tite 
condition  of  the  recognizance. 

Upon  this  retam  to  the  role  to  show  cause, 
Jnd^ent  was  rendered  against  the  plaintiffs  in 
error,  which  on  appeal  to  the  Supreme  Court  of 
the  State  was  affirmed.  To  reverse  that  judg- 
ment the  present  writ  of  error  is  prosecuted. 

The  leanied  Attomey-Qeneral  of  the  State  of 
South  Carolina,  who  appears  here  on  the  part 
of  the  State,  very  pro^rly  waives  all  questions 
arising  in  this  case  wmch  are  covered  by  the  de- 
cision of  this  court  ia  Tmn.  v.  Davit,  100  U. 
S.,  2W  [XXV.,  648]. 

He  seeks  to  distinguish  the  present  case,  how- 
ever, from  that,  upon  its  circumstances,  and 
claims  that  Davis  was  not  entiUed,  by  virtue  of 
the  capacity  in  which  he  was  acting,  to  the 
benefit  of  section  648  R.  S.,  and  to  that  end 
maintains  the  proposition  that,  as  that  section 
applies  only  to  oiiicers  appointed  imder  or  act- 
ing by  autiiority  of  any  revenue  law  of  the 
United  States,  or  anv  person  acting  under  the 
authority  of  such  omcers,it  cannot  oe  extended 
to  embrace  the  case  of  United  States  Marshals 
or  their  deputies  or  assistants,  even  when  they 
are  engaged  in  the  service  of  process  issued  for 
the  arrest  of  parties  accused  of  violation  of  the 
revenue  laws  of  the  United  States. 

In  our  opinion,  the  distinction  cannot  lie 
maintained.  A  Miarshal  or  Deputy  Marshal  of 
the  United  States  is,  it  is  true,  not  an  officer  ap- 
pointed under  a  revenue  law;  but  when  engaged 
officially  in  lawful  attempts  to  enforce  a  revenue 
law.  l^  the  arrest  of  persons  accused  of  offenses 
agninst  it,  he  is  an  officer  acting  under  the  au- 
thority of  that  law;  for  it  is  that  law  imder 
which  is  issued  the  process,  which  constitutes 
his  authority  for  his  official  action.  There  is, 
indeed,  the  general  law,  prescribing  the  nature 
of  his  duties,  which  requires  him  »ithfuUy  to 
execute  all  lawful  process  placed  in  his  bands 
for  ttiat  purpose;  but  when  process,  issued  un- 
der a  particular  law,  is  lawfully  issued  to  him 
for  service,  in  executing  it,  he  is  acting  under 
the  authority  of  that  law,  without  which  the 

grocees  would  not  be  valid.  It  is  that  law  which 
e  would  be  compelled  to  rely  on  as  his  justifi- 
cation if  he  was  sued  as  a  trespasser  for  execut- 
ing the  process  issued  for  its  enforcement.  And 
the  protection  which  the  law  thus  furnishes  to 
the  mar^al  and  his  deputy,  also  shields  all  who 
lawfully  assist  him  in  the  performance  of  Us 
official  du^.  It  is  not  questioned  that  Davis 
was  acting  in  that  capacity.  It  is  true,  he  was 
a  non-commissioned  officer  in  the  army,detailed 
as  a  guard  in  aid  of  the  Marshal,  and  acting  as 
one  of  his  pome  eonUtatu*;  but  this  was  before 
such  service  became  unlawful  br  the  passage 
of  (he  15th  section  of  the  Army  Appropriation 
Act  of  June  18. 1878.  Supp.  R.  S.,S»1;  90  Stat. 
at  L.,  146. 

The  prosecution  against  Davis  was  removed 
into  the  Circuit  Court  in  strict  compliance  with 
the  statute.  His  petition  set  out  the  necessary 
facts  showing  that  the  homicide  which  was 
diarged  against  him  as  a  crime  took  place  while 
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he  was  in  discbarge  of  his  official  duty;  it  was 
verified,  and  oertiSed  as  required  by  law.  Tbe 
writ  of  haieai  eorpu»  eum  eauta,  which  was  is- 
sued upon  it,  was  tiie  writ  prescribed  by  the 
Act  of  Congress  in  cases  of  tliat  descriptfon,  a 
duplicate  of  which  it  requires  shall  be  delivered 
to  the  derk  of  the  State  Court;  and  thereupon 
the  statute  declares  that  it  shall  be  tiie  dut^  of 
the  State  Court  to  stay  all  further  proceedmgs 
in  the  cause,  and  the  prosecution,  upon  delivery 
of  such  process, shall  beheld  to  oe  removed 
to  the  Circuit  Cpurt,  and  any  f lulher  proceed- 
ings, trial,  or  judgment  th^?dn  in  tne  State 
Court,  shall  be  void. 

When,  by  virtue  of  the  writ  of  habmieorfnu, 
tbe  prisoner  was  taken  into  the  custody  of  the 
Mawhftl,  the  jurisdiction  of  the  Circuit  Court 
of  the  United  States  of  his  person  and  of  the  in- 
dictment against  him,  was  completelv  vested, 
and  that  of  the  State  Courts  ceased  iJtogether, 
The  reoognuance  was  an  incident  and  fol- 
lowed the  principal  case.  The  obligation  to  ap- 
pear was  transferred  with  the  cause,  and  he  was 
no  longer  boimd  to  answer  in  the  court  of  orig- 
inal jurisdiction.  It  would  have  been  unlaw- 
ful for  his  bail  to  have  surrendered  him  to  that 
tribunal.  They  were,  consequently,  discharged 
from  the  obligation  of  the  recognizance,  so  far 
as  it  required  them  to  do  so,  or  to  answer  for 
tiie  default.  There  was,  cons«)uently,no  breach 
of  the  baU  bond  in  not  appearing  in  the  State 
Court,  and  all  proceedings  to  forfeit  it  and  ren- 
der judgment  upon  it  against  the  sureties  were 
eoramfl0»^'tM£^  and  void.  The  rig^tto  pro- 
ceed upon  it  at  all  against  him  or  them  passed 
from  the  State  Court  with  the  transferof  its  jn- 
risdiction  over  the  person  of  the  prisoner  and 
the  indictment  against  him. 

The  judgment  of  tiie  Svpnme  Oourt  of  Bonith 
Carolina  it  aeoordinfftn  reeened,  and  m»  ea/ute 
U  remanded,  mOt,  inUrueUoM  U>  enter  a  judg- 
ment rmernng  the  judgment  of  (he  Oreuit  Court 
for  the  County  of  Spartanburg,  and  directing 
Oiat  eowrt  to  dimtite  theproeeeding  upon  the  re- 
eognizaneefor  tuantofjwriedietion. 

It  it,  aeeordingly,  to  ordered. 

True  c»p7.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  V.  8. 


JOHN  B.  8LAWS0N,  Appt.. 

e. 

GRAND  STREET,  PROSPECT  PARK  AND 

PLATBUSH  RAILROAD  COMPANY. 

(See  8.  C  IT  Otto,  649-6511) 

Ditmittal  ofcate  on  lettert  patent — void  patentt 
—judicial  notice. 

1.  In  an  action  for  the  infringement  of  letters  pa- 
tent, if  they  are  void  because  the  device  or  oontn  v- 
ance  described  therein  is  not  patentable,  it  is  the 
duty  of  the  court  to  diainias  the  cause  on  that 
KTOund,  whether  such  defense  is  set  up  in  the  an- 
swer  or  not. 

8.  A  patent  which  consists  merely  in  pottins  an 
additional  pane  of  glass  In  the  fare  box  In  as&eet 
car  or  omnibus  opposite  tbe  side  next  the  driver,  so 
that  the  pBSsengen  can  see  tbe  interior  of  the  box 
through  it,  is  void  for  want  of  invention. 

8,  A  patent  for  simply  the  making  of  an  apertiue 
In  the  top  of  the  fare  box  and  turning  the  rays  of 
tiie  head-taunp  through  It  into  the  box,  by  means  of 
a  reflector,  does  not  involve  Invention  and  is  void. 
676 


4.  This  court  will  take  Judicial  notice  that  dertoei 
similar  to  ttiis  are  as  old  as  the  use  of  tfaereOeataiai 

[No.  888.] 
Argued  Apr.  9, 1S8S.      Decided  Apr.  SS,  188S. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Kev 
York. 
The  history  and  facts  appear  in  the 

Statement  of  the  case  by  Mr.  Juetiee  Wooda: 

This  was  a  suit  brought  by  John  B.  SlawaoD, 
the  appellant,  to  restrun  the  infringement  at 
two  letters  patent,  one  granted  to  him  as  invent- 
or, and  the  other  held  and  owned  by  him  asaa- 
sionee  of  the  inventor. 

The  one  first  mentioned  was  a  re-issue  dated 
January  24,  1871.  The  invention  therein  de- 
scribed was  an  improvement  in  fare  boxes  foi 
receiving  the  fares  of  passengers  in  omnibuaec 
and  street  cars. 

The  specification  described  tbe  ordinary  &n 
box  used  in  street  cars  and  omnibuses,  consist- 
ing of  two  apartments,  the  one  directly  above 
the  other.  This  well  known  contrivance,  the 
specification  declared,  was  so  arranged  that  the 
passenger  deposited  lus  fare  in  an  apertore  in 
the  top  of  the  upper  apartment.  It  fell  u^ 
and  was  arrested  by  a  movable  platform,  wmcb 
constituted  at  the  same  time  the  bottom  of  the 
upper  apartment  and  the  top  of  the  lower.  Tlus 
pUtf  orm  turned  on  an  axis  acted  on  by  a  lever. 
When  turned,  the  fare  fell  into  the  lower  aiiart- 
ment,  which  was  a  receptacle  for  holding  the 
fares  accumulated  during  the  trip.  Upon  with- 
drawing the  lever,  the  platform  resumed  itsho'- 
izontal  position,  ready  to  arrest  the  next  fue 
depositra.  The  upper  apartment  had  a{^ 
panel  on  the  side  next  ue  driver,  so  that  he 
could  see  the  fares  as  they  were  deposited  by 
the  passengers.  This  contrivance  enabled  the 
passenger  to  pay  his  own  fare,  and  furnished  • 
place  of  safe  deposit  for  it,  so  that  it  could  not 
be  abstracted  by  the  driver.  It  enabled  the 
driver  to  scrutinize  the  fare  after  it  was  de- 
podted  by  the  passenger,  and  see  that  it  was  tbe 
proper  amount  and  in  genuine  coin  or  tidc^a 
before  it  was  passed  into  the  general  receiving 
box. 

The  improvement  described  in  the  patent  con- 
sisted in  the  insertion  of  ,a  glass  panel  on  that 
mde  of  the  nppw  apartmoit  of  the  box  next  to 
the  inside  of  the  car  or  onmibus,  and  opposite 
to  the  glass  panel  next  the  driver,  so  that  when 
the  fare  was  temporarily  arrested  in  the  iqifier 
apartment,  the  passenger  could  see  and  exam- 
ine it  t)efore  it  was  passed  into  the  lower  <»r  te- 
oeiving  apartment.  The  speciflcatiim  dedared : 
"  By  uiis  means  disputes  and  contentions  are 
prevented,  as  to  the  sufficiency  of  the  amount 
deposited  to  pay  the  fare,  or  as  to  the  Kenaine- 
ness  of  the  money  or  tickets  used  for  that  pur- 
pose. It  also  enables  tbe  paasenger,  when  be 
has  unintentionally  deposited  more  than  the 
amount  of  his  fare,  to  call  the  attention  of  tbe 
driver  to  that  &ct,  so  that  he,  should  the  pas- 
senger require  the  difference  to  be  paid  bwsto 
him,  may  report  the  case  to  Q»  prt^nietor  or 
bis  agent  on  reaching  the  end  of  the  route,  wbo 
will  uen  pay  the  difference  to  the  iwiimigw, 
who  for  this  purpose  must  ride  to  t&  oCBm  A 
the  end  of  the  routa." 

The  claim  of  the  p^ODt  was  tbas  stated: 

r  r^^rf^*'  r.  a. 
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"A  fare  box  having  two  compartments,  into 
one  of  wbich  the  fareisfintldej^ited  and  tem- 
porarily arrested  previously 'to  its  being  depos- 
ited in  the  other,  when  the  former  is  provided 
with  opwings,  covered  or  protected  by  trans- 
parent media  or  devices,  so  arranged  that  the 
passengers  can  see  through  one  and  the  driver 
or  conductor  through  the  other,  in  the  manner 
sobstantially  as  and  for  the  purposes  set  forth." 
The  other  patent  set  up  in  the  bill  of  com- 
pUnt  was  granted  to  Elijah  C.  Middleton,  as- 
aignee  of  James  F.  WincheU,  and  by  the  for- 
mer asdgned  to  complainant  It  bore  date  De- 
cember t3,  1871.  It  also  was  for  an  improve- 
ment in  fare  boxes.  The  specification  declared 
as  follows:  "  This  improvement  relates  to  the 
mode  of  illuminating  the  interior  of  a  fare  bos 
fa  street  railway  cars  or  other  vehicles  when 
osed  during  the  night,  and  it  consists  in  the  con- 
struction of  the  fare  box  with  suitable  openings 
and  reflectors,  arranged  and  adapted  to  receive 
light  from  the  ordinary  head  lamp  placed  above 
tw  tare  box,  instead  of  requiring  a  separate 
bmp  to  illuminate  it  as  heretofore.*' 

liie  specification  then  described  the  improve- 
ment sabstantially  thus:  the  ordinary  fare  box, 
eoasisting  of  two  apartments,  one  above  the 
oflier.  Is  constructed  with  an  orifice  in  the  top 
of  the  upper  apartment,  said  top  forming  the 
floor  of  the  lamp  chamber.  The  orifice  is  closed 
wkti  •  sUeet  of  glass,  to  prevent  any  access  to 
(he  fare  box  by  that  way.  Immediately  above 
the  orifice  there  is  idaced  In  the  roof  of  the  lamp 
(kvBber  a  teflector.  In  such  an  oblione  position 
that  it  will  cause  &e  light  which  falls  upon  it 
to  be  thrown  throu^  &e  orifice  into  the  upper 
apartment  of  the  fare  box,  in  wbich  the  fare  is 
tesqxaarily  deposited.  The  claim  was  stated 
Mf^lows:  "lighting  the  interior  of  a  fare  box 
at  night  by  light  obtained  from  the  head  lamp 
of  Qie  car  thrown  by  a  reflector,  I,  through  an 
opening,  H,  in  the  head  lamp  box,  into  the 
mambor  for  the  temporary  detention  of  the  fare 
for  inspection,  substantiaUy  in  the  manner  and 
for  the  purpose  set  forth." 

The  answer  denied  infringement  of  either  of 
the  improvements  describea  in  the  letters  pa- 
tod,  ^ied  that  the  persons  therein  named  as 
the  first  inventors  of  said  improvements  were  in 
fmH  tSte  first  inventors  thereof,  and  averred  that 
aaid  improvements  had  been  in  public  use  and 
OB  «le  Id  this  coontry  for  more  than  two  years 
befne  the  applications  for  patents  therefor  were 
temectivelj  made. 

Upon  final  hearing, the  circuit  court  dismissed 
the  bai  on  the  ground  that  the  improvements 
described  in  the  patents  were  void  because  they 
M  not  embody  invention  within  the  meaning 
of  the  patent  laws.  From  this  decree  the  com- 
plainant has  appealed  to  this  court. 

Mitmn.  LiviiiKston  Gifford  and|&«M^ 
9Mird,  for  app^ant. 

Itmn.  DftvM  CVmn  Cott  and  AOtrt  G. 
MeDenald,  for  appellee. 

Mr.  JntUee  Wood*  delivered  the  opinion  of 
teeoart: 

The  aiq>eDant  insists  that  the  fHaTniwnJ  of  a 
UD  becantB  the  InventionB  described  in  the 
wen  not  patentable,  when  no  such  de- 
»  set  up  In  the  answer,  is  of  doubtful 
f,  and  18  a  practioe  ui^air  to  the  com- 


The  practice  was  sancrioned  by  this  court  in 
the  case  of  Dunbar  v.  Mgert,  94  U.  8.,  187 
[XXIV.,  84].  In  that  case  the  defense  set  up  in 
the  answer  was,  want  of  utility  in  the  patented 
invention ;  that  the  patentees  were  not  the  first 
inventors,  etc.  The  drcuit  court  rendered  a  de- 
cree for  the  complainant  for  a  large  sum.  When 
the  case  came  to  this  court  the  decree  was  re- 
versed, with  directions  to  the  court  below  to 
dismiss  the  bill  on  the  ground,  not  set  up  in  the 
answer,  that  the  improvement  describea  in  the 
patent  sued  on  did  not  embody  or  require  inven- 
tion and  was  not  patentable,  and  the  patent  was, 
therefore,  void. 

And  in  the  case  of  Brown  v.  Piper,  91  U.  8., 
44  [XXTTT.,  202],  this  court,  speaking  by  Mr. 
Jvttiee  Swayne,  said :  "  We  think  this  patent 
was  void  on  its  face,"  because  the  improvement 
described  therein  was  not  patentable,  "and  that 
the  court  might  have  stopped  short  at  that  in- 
strument and,  without  looking  beyond  it  into 
the  answers  and  testimony,  »ua  tponte,  if  the 
objection  was  not  taken  by  counsel,  well  have 
adjudged  in  favor  of  defendant." 

We  think  the  practice  thus  sanctioned  is  not 
unfair  or  unjust  to  complainants  in  suits 
brought  on  letters  patent.  If  letters  x>atent  are 
void  because  the  device  or  contrivance  de- 
scribed therein  is  not  patentable,  it  is  the  dn^ 
of  the  court  to  dismiss  the  cause  on  that  ground, 
whether  the  defense  be  made  or  not  It  would 
ill  become  a  court  of  equity  to  render  monev  de- 
crees in  favor  of  a  complainant  for  the  infrmge- 
ment  of  a  patent  which  the  court  could  see  was 
void  on  its  face  for  want  of  invention.  Every 
suitor  in  a  cause  founded  on  letters  patent 
should,  therefore,  understand  that  the  question 
whether  his  invention  is  patentable  or  not,  is 
always  open  to  the  consideration  of  the  court, 
wheuier  Uie  point  is  raised  by  the  answer  or  not. 

We  have  considered  the  alleged  improve- 
ments described  in  letters  patent  set  out  in  com- 
plainant's bill,  and  agree  with  the  conclusion 
reached  bv  the  circuit  court,  that  neither  of 
them  involves  invention,  and  that  both  the  let-  # 
ters  patent  are,  therefore,  void. 

A  glance  at  the  specification  and  claim  of  the 
patent  granted  to  the  complainant  Slawson, 
shows  that  the  invention  described  therein  con- 
sists simply  in  the  placing,  in  the  ordinary  fare 
box  used  on  street  cars  and  omnibuses,  of  a 
glass  panel  opposite  to  the  glass  panel  next  the 
driver,  usually  inserted,  in  such  boxes.  The 
patent  does  not  cover  the  fare  box  ;  it  does  not 
cover  the  insertion  in  the  side  of  the  fare  box 
next  the  driver  of  a  glass  panel,  nor  a  combina- 
tion of  these  two  elements.  It  consists  merely 
in  putting  an  additional  pane  of  ^lass  in  the  fare 
box  opposite  the  side  next  the  driver,  so  that  the 
passengers  can  through  it  see  the  interior  of  the 
box.  Such  a  contrivance  does  not  embody  or 
require  invention.  It  requires  no  more  inven- 
tion than  the  placing  of  an  additional  pane  of 
glass  in  a  show  case  for  the  display  of  goods,  or 
le  putting  of  an  additional  window  in  a  room 
opposite  one  already  there.  It  would  occur  to 
any  mechanic  engaged  in  constructing  fare 
boxes,  that  it  might  oe  advantageous  to  insert 
two  glass  panes,  one  next  the  driver  and  the 
other  next  the  hiterior  of  the  car.  But  this 
would  not  be  invention  within  the  meaning  of 
the  patent  law.  EotehUii  v.  6/remuood,  11 
How.,  848  ;  PhiUip*  v.  Page,  24  How.,  167  [66 
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U.  S.,  XVL,  640]  ;  DunbarY.  Mytn,  vKiupra. 
It  is  not  a  cambuiation  of  the  fare  box,  haviof 
one  glass  panel  with  an  additional  glass  pand, 
but  Is  a  mere  duplication  of  the  glass  paneL 
Doubtless,  a  fare  box  with  two  glajss  panels,  ar- 
ranged as  described  in  the  patent,  is  better  than 
a  fare  box  with  only  one.  But  it  is  not  every 
improvement  that  embodies  a  patentable  inven- 
tion. This  rule  was  fairly  illustrated  in  the  case 
of  atimpton  v.  Woodman,  10  Wall.,  117  [77  U. 
8.,  XIX.,  866],  in  which  it  was  held  that  where 
a  roUer,  in  a  particular  combination,  had  been 
used  before  without  particular  dedgiis  on  it, 
and  a  roller  with  designs  on  it  had  Been  used 
in  another  combination^  it  was  not  a  patentable 
invention  to  place  designs  on  the  roller  in  the 
first  combination,  and  that  such  a  change,  with 
the  existing  knowledge  in  the  art,  involved 
dmply  mechanical  skul,  which  is  not  patent- 
able. 

In  Broton  ▼.  Piper,  vbi  tupra,  it  was  said,  that 
when  the  invention  was  simply  the  application 
by  the  patentees  of  an  old  process  to  a  new  sub- 
ject, without  any  exercise  of  the  inventive  fac- 
ulty, and  without  the  development  of  any  idea 
wluch  could  be  deemed  new  and  original  in  the 
sense  of  the  patent  law,  it  was  not  patentable  ; 
and  it  was  held  that  the  application  of  a  process 
for  preserving  meats  and  fruit,  which  had  pre- 
viou.sly  been  used  for  preserving  other  perish- 
able substances,  was  not  patentable. 

A  case  much  in  point  was  decided  by  this 
court  at  the  present  Term,  Atlaniie  Works  v. 
Brady  \ante,&S\,  in  which  Mr.  Juttiee  Bradley 
said  :  "  The  design  of  the  patent  laws  is  to  re- 
ward those  who  make  some  substantial  discov- 
ery or  invention  which  adds  to  our  knowledge 
and  makes  a  step  in  advance  in  useful  arts.  It 
was  never  their  object  to  grant  a  monopoly  for 
every  trifling  device,  every  shadow  of  a  shade 
of  an  idea  which  would  naturally  and  sponta- 
neously occur  to  any  skilled  mechanic  or  opera- 
tor in  the  ordinary  progress  of  manufactures." 
And  it  was  held  Uiat  the  placing  of  a  screw  for 
^  dredging,  at  the  stem  of  a  screw  propeller,  when 
thedred^nghad  been  previously  accomplished 
by  tummg  the  propeller  stem  foremost  and 
dredging  with  the  propelling  screw,  was  not  a 
patentable  invention. 

These  authorities,  and  others  that  might  be 
cited,  are  adverse  to  the  appellant's  case,  and 
clearly  show  that  the  contrivance  covered  by  the 
patent  issued  to  him  does  not  embody  a  p^ent- 
able  invention. 

The  same  authorities  apply  with  equal  force 
to  the  patent  for  lighting  the  interior  of  the  fare 
box  at  night  by  using  the  head  light  of  the  car 
for  that  purpose.  The  elements  of  the  con- 
trivance, namely  :  the  fare  box,  the  'iiad  light 
and  the  reflector,  are  all  old.  What  is  covered 
by  the  patent  is  simply  the  making  of  an  aper- 
ture in  the  top  of  the  fare  box  and  turning  the 
rays  of  the  head  lamp  through  it  into  the  dox, 
by  means  of  a  reflector.  In  other  words,  it  is 
the  turning  of  the  rays  of  light  to  the  spot  where 
they  are  wanted  by  means  of  a  reflector,  and 
taking  away  an  obstruction  to  their  passage. 
The  facts  of  general  knowlege  of  which  we  take 
judicial  notice  (Taylor,  Ev.,  sec.  4,  n.  2 ;  Brown 
V.  Piper,  vbi  gupra)  Veach  us  that  devices  sim- 
ilar to  this  are  as  old  as  the  use  of  reflectors. 
The  new  application  of  them  does  not  involve 
invention.    We  are  of  opinion  that  there  was 
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I  Jten.  O.  B.  Lawreaee,  D.  H.  Solo- 

■on  and  W.  F.  Sam,  for  plaintifl  in  enor. 
;  Xettn.   S.   Sh«1l»barg«r,  J.  M.  Wil- 

I       Maud  IT.  TF.AiMm'n.fordefendanta  in  error. 

ifr./u4«t<»  Bradlejr  delivered  the  opinion  of 
j        tlie  coort: 

Thew  cases  were  consolidated  and  heard  to- 
gettier  in  the  state  courts,  both  relating  to  the 
ame  subject-matter,  viz.:  the  validity  of  a  com- 

riiae  agreement  made  on  the  27th  of  Octo- 
.  1868,  between  Mills  Covmty,  in  the  State 
I       of  iowtL  and  the  Burlington  and  Missouri  River 
Railroaa  Company,  in  ilf erence  to  certain  lands 
lying  in  said  County,  claimed  by  the  County 
'       IS  swamp  and  overflowed  lands,  and  claimed 
by  the  Railroad  Company  as  railroad  grant 
luds.    The  claim  of  the  County  was  based  on 
UieAct  of  Congress  approved  September  28, 
1850  re  Stat.  L.,  519],  entitled  "An  Act  to  En- 
lUe  the  State  of  Arkansas  and  Other  States  to 
Reclaim  the  Swamp  Lands  within  their  Limits ;" 
ind  an  Act  of  the  Oeneral  Assembly  of  the 
State  of  Iowa,  entitled  "  An  Act  to  Dispose  of 
the  Swamp  and  Overflowed  Lands  in  the  State 
J      of  Iowa,  and  to  Pay  the  Expenses  of  Selecting 
I      and  Surveying  the  Same,"  approved  January 
I      13, 1853;  and  other  Acts  of  the  General  Assem- 
>      Uy  of  said  State.    The  claim  of  the  Railroad 
I      Company  was  based  upon  the  Act  of  Congress 
I      of  M»y  15,  1856  [11  Stat,  at  L..  91,  granting 
to  the  State  of  Iowa  certain  lands  for  the  pur- 
pew  of  aiding  in  Uie  building  of  a  railroad 
from  Borlington,  Iowa,  to  a  pomt  on  the  Mis- 
Kori  River,  at  or  near  the  mouth  of  Platte 
Biver  hi  Nebraska. 

The  Act  of  Congress  first  referred  to,  9  Stat. 
at  L.,  519,  declared,  in  eflfect,  "  That,  to  en- 
aUe  the  State  of  Iowa  to  construct  the  neces- 
saiv  levees  and  drains  to  reclaim  the  swamp 
aoa  overflowed  lands  therein,  the  whole  of 
Qioie  swamp  and  overflowed  lands,  made  unfit 
thereby  for  cultivation,  which  shall  remain  im- 
sold  at  the  passage  of  this  Act,  shall  be  and 
the  aame  are  hereby  granted  to  said  State." 

And,  after  providing  for  listing  and  patent- 
ingthe  lands,  it  was,  b^  section  2,  enacted  that 
"The  fee  simple  to  said  lands  shall  vest  in  the 
State  of  Iowa,  subject  to  the  disposal  of  the 
Legislature  thereof;  Provided,  however.  That 
the  proceeds  of  said  lands,  whether  from  sale 
ot  meet  appropriation  in  kind,  shall  be  applied 
cxdoavelf ,  as  far  as  necessary,  to  the  purpose 
of  redaiming  said  lands,  by  means  of  the  levees 
and  drains  aforesaid." 

The  General  Assembly  of  Iowa,  by  an  Act 
PMKd  January  13,  1853,  decbred  "  That  all 
(wamp  and  overflowed  lands  granted  to  the 
Stale  of  Iowa  by  the  Act  of  Congress  (Septem- 
her  28,  1850)  be  and  the  same  are  hereby  grant- 
ed to  the  counties  respectively  in  which  the 
mne  may  lie  or  be  situated,  for  the  purpose  of 
cmstmcting  the  necessary  levees  and  drains  to 
ledaim  the  same;  and  theoalanco  of  said  lands, 
if  any  there  be,  after  the  same  are  reclaimed  as 
afisnaid,  shall  be  applied  to  the  building  of 
roada  aad  bridges,  when  necesmry,  through  or 
acroas  said  lands,  and  if  not  needed  for  this 
pnrpoae,  to  be  expended  in  building  roads  and 
orioges  within  the  county." 

On  the  Z2d  ot  March,  1858,  the  General  As- 
MBtbfy  p&aaed  another  Act  contaiuing  amongst 
othen,  the  following  provisions; 
9W17QTIQ. 


1.  "  Be  it  enacted  bythe  General  Assembly 
of  the  State  of  Iowa,  That  it  shall  be  compe- 
tent and  lawful  for  the  coimties  owning  swamp 
and  overflowed  lands  to  devote  the  same  or  the 
proceeds  thereof,  either  in  whole  or  in  part,  to 
the  erection  of  public  buildings  for  the  purpose 
of  education,  the  building  of  bridges,  roads 
and  highways ;  for  buildmg  institutions  of 
learning,  or  for  making  railroads  through  the 
county  or  counties  to  whom  such  lands  belong; 
Provided,  That,  before  any  of  said  land  or  the 
proceeds  thereof  shall  be  so  devoted  to  any  of 
the  purposes  aforesaid.the  question  whether  the 
same  shall  be  so  done  shall  be  submitted,  at 
some  general  or  special  election,  to  the  people 
of  the  county. 

3.  The  proper  officer  or  oflScers  of  any  coun- 
ty may  contract  with  any  person  or  company 
for  the  transfer  and  conveyance  of  said  swamp 
or  overflowed  lands  or  the  proceeds  thereof,  or 
otherwise  appropriate  the  same  to  such  person 
or  company,  or  to  their  use  for  the  purpose  of 
aiding  or  carrying  out  any  of  the  objects  men- 
tioned in  the  1st  section  of  this  Act,  which  said 
contract  shall  be  reduced  to  writing  and  signed 
by  the  respective  parties  or  their  lawful  author- 
izied  agents." 

Another  section  prescribed  the  mode  in  which 
elections  should  be  called  and  held,  and' with- 
out which  any  contract  should  be  void,  and 
concluded  with  the  following  proviso :  Pro- 
vided.  That  no  sale,  contract  or  other  disposi- 
tion of  said  swamp  or  overflowed  lands  shall  be 
Wid,  unless  the  person  or  company  to  whom 
the  same  are  sold,  contracted  or  otherwise  dis- 
posed of,  shall  take  the  same  subject  to  all  the 
provisions  of  the  Acts  of  Congress  of  September 
28,  1850,  and  shall  expressly  release  the  State 
of  Iowa  and  the  county  in  which  the  lands  are 
situated,  from  all  liability  for  reclaiming  said 
land." 

The  Burlington  and  Missouri  River  Railroad 
Company  was  incorporated  under  the  laws  of 
the  State  of  Iowa,  January  28, 1862,  for  the  pur- 
pose of  constructing  a  railroad  from  Burung- 
ton  to  the  most  eligible  point  on  the  Missoim 
River.  The  Act  of  Congress,  under  which  said 
company  claimed  the  lands,  passed  May  16,1866, 
11  Stat.  L.,  9,  granted  to  the  State  of  Iowa,  for 
the  purpose  of  aiding  in  the  construction  of 
railroad  from  Burlington  on  the  Mississippi 
River,  to  a  point  on  the  Missouri  River,  near  the 
mouth  of  the  Platte  River,  etc.,  every  alternate 
section  of  land,  designated  by  odd  numbers,  for 
six  sections  in  width  on  each  side  of  said  rottds, 
but  it  was  provided  that  if  any  sections  should 
be  sold  or  become  subject  to  preemption,bef  ore 
the  lines  of  the  roads  should  be  definitely  fixed, 
other  lands  might  be  selected  in  lieuOieieof, 
nearest  to  the  ners  designated,  but  not  to  ex- 
ceed fifteen  miles  from  the  lines  of  the  roads. 
It  was  further'provided,  that  the  lands  thus 
granted  to  the  State  should  be  subject  to  the  dis- 
posal of  the  Legislature  thereof,  for  the  pur- 
pose aforesaid  and  no  other. 

The  Oeneral  Assembly  of  Iowa  by  an  Act 
dated  June  8,  1856,  accepted  this  grant,  and 
enacted  sec.  2,  "That  so  much  of  the  lands,  in- 
terest, rights,  powers  and  privileges  as  are  or 
may  be  granted  and  conferred,  in  pursuance  of 
the  Act  of  Congress  aforesaid,  to  aid  in  the  con- 
struction of  a  railroad  from  Burlington  on  the 
Mississippi  River,  to  a  point  on  the  Missouri, 
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sear  the  mouth  of  Platte  River,  are  hereby  dis- 
posed of,  granted  and  conferred  upon  the  Bur- 
Ungton  and  Missouri  River  Railroad  Company, 
a  body  corporate,  created  and  existing  under 
the  laws  of  the  State  of  Iowa." 

The  Acts  and  clauses  of  Acts  referred  to  are 
sufficient  to  show  the  general  nature  of  the  lit- 
igation which  sprang  up  between  the  parties 
now  before  the  court. 

The  Railroad  Company  having  claimed  the 
right  to  appropriate  certam  of  the  lands  in  Mills 
Coimty  which  the  county  authorities  claimed 
to  be  swamp  and  overflowed  lands,  the  Coimty, 
in  December,  1883,  commenced  a  suit  in  chan- 
cery against  the  Railroad  Company  to  estab- 
lish its  title  to  the  lands  in  question  between 
them.  The  county  court  and  the  Supreme 
Court  of  the  State  dfecided  in  favor  of  the  Coun- 
ty, and  the  Railroad  Company  brought  the  case 
to  this  court  by  writ  of  error,  where  it  was 
pending  when  the  compromise  agreement  in 
question  was  entered  mto.  That  agreement 
consisted  of  a  proposition  made  by  uie  coim- 
ty authorities  to  the  Railroad  Company,  which 
was  accepted  by  the  latter.  The  following  is  a 
copy  of  we  {lapers  which  passed  between  them : 
Proposition  of  me  County. 

"Iivorder  to  settle  and  finally  adjust  the  law- 
suit now  pending  in  the  Supreme  Court  of  the 
United  States,  wherein  Mills  Coimty,  in  the 
State  of  Iowa,  is  plaintiS,  and  the  Burlington 
and  Missouri  River  Railroad  Company  is  de- 
fendant, and  secure  the  completion  of  said  road 
through  MUls  County,  via  Glenwood,  in  said 
CouD^,  we,  the  undersigned,  agents  of  said 
County,  submit  the  foUo'vnng  proposition  to  the 
hoard  of  directors  of  said  Railroad  Company, 
to  wit: 

There  are  in  dispute  between  the  parties  to 
the  ssdd  lawsuit  23,816  acres.  For  the  purpose 
of  having  our  proposition  tmderstood,  we  ac- 
knowledge that  we  owe  you  acres  of  land  to  the 
amount  of  28,816;  to  x>ay  which  we  have  and 
ofFer  you  odd  sections,  vacant  (most  of  which  is 
a  part  of  the  28,816  acres,  and  even  sections  pa- 
tented to  the  County  and  unsold,  in  the  ag^«- 
gate  9,080  acres:  balance  of  the  land  due  vou, 
14,286  acres.  For  further  payment,  we  have 
and  offer  to  you  of  the  odd  sections  (about  all 
of  which  is  of  the  28,816  claimed  by  you),  sub- 
ject to  preemption  made  through  the  County, 
acres  to  the  amount  of  (on  which  nothing  has 
been  paid  to  the  County)  4,660.  Of  these  pre- 
empted lands,  we  estimate  that  about  one  half 
of  ue  preemptions  are  fraudulent  and  ought  not 
to  be  recognized,  but  the  County  must  ask  that 
where  bona  fide  improvements  have  been  made 
on  the  same,  the  preemptors  must  be  secured  in 
their  right  to  the  same,  and  have  the  privilege 
of  purchasing  at  $1.26  per  acre  of  the  County 
or  Companv,whidi  amount  shall,  in  any  event, 
go  to  the  Railroad  Company.  'Now  you  will 
have  land  for  land,  subject  only  to  the  preemp- 
tor's  claims,  until  there  will  be  dueyou  In  acres 
9,576. 

The  remainder,  9,676  acres,  belong  to  bona 
fide  settlers  and  purchasers,  who,  we  must  insist, 
shall  be  protected  by  the  Coimty.  And  as  we 
have  paid  you  all  the  laud  we  have,  we  offer 
you  for  this  balance  $10,000  in  money. 

The  Company  should  understand  that  the 
balance  of  9,576  acres  is  the  land,  portions  of 
which  it  has  been  settiing  witb  our  individual 
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nnt,  oonveying  altogether  18,720^  acres  of 
lauL 

The  suit  of  Hills  County,  one  of  the  consoli- 
^d  suits  DOW  before  us,  was  brought  in  Jan' 
my,  1874,  against  the  B.  &  M.  R.  K.  Co.,  and 
oJbere,  in  the  Mills  County  District  Court, 
bf  petition  seeking  to  have  the  said  compro- 
mise agreement  and  the  said  deeds  of  conyey- 
ance  declared  void,  on  the  ground  that  the  said 
agreement  was  not  authorized  by  a  vote  of  the 
people  of  the  County,  but  was  obtained  by 
frand;  that  it  involved  a  diversion  of  a  trust 
food,  and  a  surrender  by  agents  of  the  whole 
aubjeid-matter  in  controversy  in  a  suit  of  their 
piincipal;  that  the  judgment  of  the  Supreme 
Coort  of  Iowa,  in  the  ori^nal  suit,  was  duly 
affirmed  by  this  court  in  February,  1870;  and 
that,  at  an  election  held  in  October,  1871,  for 
affiraung  or  disaffirming  said  agreement,  the 
people  of  Mills  County  dl^atSrmra  the  same  by 
a  Tote  of  1.081  against  357. 

The  suit  of  the  Chicago,  Burlington  and 
Qmncy  Railroad  Company,  successor  to  the 
Burlington  and  Missouri  Kiver  Railroad  Com- 
pnnj,  against  Mills  County,  the  other  of  the 
consolidated  suits  now  before  us,  was  brought 
in  May,  1875,  to  recover  the  sum  of  $10,000, 
which  by  the  said  compromise  agreement  was 
to  be  paid  by  Mills  County  to  the  Burlington 
and  Missouri  River  Railroad  Company;  and  as 
the  answer  of  the  County  set  up  the  matters  al- 
k)^  in  the  petition  in  the  other  suit,  the  two 
aintB  were  consolidated. 

The  Mills  County  District  Court  decided 
against  the  County  in  both  suits,  and  the  Su- 
[Heme  Court  of  Iowa  affirmed  the  decrees  of 
the  di^rict  court.  The  decrees  of  the  Supreme 
Court  are  brought  here  for  review,  upon  the 
luxation  that  they  are  repugnant  to  the  laws 
sod  authority  of  the  United  States. 

Hie  principal  federal  question  which  arises 
in  these  cases  is,  whether  the  compromise  agree- 
oent  made  between  Mills  County  and  the  Bur- 
lington and  Missouri  River  Railroad  Company 
■was  in  violation  of  the  Act  of  Congress  by 
vhidi  the  swamp  and  overflowed  lands  in  the 
State  of  Iowa  were  granted  to  that  State.    It  is 
sUepsd  that  this  grant  was  made  for  a  special 
pilose,  and  upon  express  trust,  viz.:  to  be  ap- 
pBcn  exclusively,  as  far  as  necessary,  to  the 
impose  of  reclaiming  said  lands  by  means  of 
lerees  and  drains,  as  declared  in  the  Act  of 
1850.    It  ia  not  our  province,  on  these  writs  of 
emv,  to  inquire  whether  the  compromise  in 
9iestion  was  or  was  not  in  violation  of  the  state 
laws.   That  question  was  for  the  state  court  to 
^etenniiie;  and  it  has  been  determined  in  the 
oegttire.    Nor  is  it  our  province  to  inquire 
vbctiier  any  fraud  or  excess  of  authority  was 
committed  oy  the  agents  of  the  County  in  mak- 
'mg  tbe  compromise.    That  was  also  a  question 
for  Ike  state  court  to  determine;  and  it  has  been 
dctennined  in  the  negative.  We  are  only  to  in- 
^aire  whether  the  state  laws  themselves,  by 
▼iitae  of  which  the  said  transaction  was  allowed 
sad  WDCtioned,  were  such  a  violation  of  the 
A<^  of  Congress  as  to  require  a  reversal  of  the 
deoec*  of  the  Supreme  Court  of  Iowa. 

The  statutes  in  question  have  already  received 
mxat  consideration  at  the  bands  of  this  court  in 
aewweaof  Bmigrant  Co.  v.  WrigM  Go.fil U.S., 
MLKjuV.,  813],  and  EmigraiU  Co,  v.  Ada7n» 
Ok,  100  U.  8.,  81  [XXV.,  568].  Those  cases 
8»  17  Orro.  U.  8.,  Book  27. 


came  before  us  on  appeal  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Iowa. 
In  both  of  them,  certain  contracts  for  tlic  pur- 
chase of  swamp  and  overflowed  lands  from  the 
County  authorities  were  assailed  by  charges  of 
fraud,  and  as  not  being  in  conformity  with 
the  statutes  of  Iowa;  ana  those  questions  were 
necessarily  discussed.  It  was  also  contended 
that  the  disposition  of  the  lands  operated  as  a 
diversion  of  the  fund,  in  violation  of  the  origi- 
nal grant.  In  tbe  first  case,  the  contract  was 
declS^  to  be  void  for  actual  fraud  of  the  gross- 
est character;  and  the  other  questions  were  not 
fully  considered.  In  the  latter  case,  this  court 
did  not  consider  the  evidence  of  fraud  as  suffi- 
cient to  avoid  the  purchase;  and  this  rendered 
it  necessary  to  examine  the  question  of  repug- 
nancy between  the  state  laws  and  the  Act  of 
Congress  with  more  care.  On  the  first  consid- 
eration of  the  case,  we  were  disx>osed  to  think 
that  the  Act  of  Assembly  of  the  State  of  Iowa, 
passed  in  1858,  by  which  the  several  counties 
owning  swamp  and  overflowed  lands  were  au- 
thorize to  devote  the  lands  or  the  proceeds 
thereof  either  in  whole  or  in  part,  to  ttie  erec- 
tion of  public  buildings  for  the  purpose  of  edu- 
cation, Uie  building  of  bridges,  roads  and  high- 
ways, or  for  building  institutions  of  learning, 
or  for  making  railroads  through  the  County, 
was  repugnant  to  the  provisions  of  the  Act  of 
Congress,  as  authorizing  a  diversion  of  the  fund 
from  its  proper  purposes;  and  tliat  this  repug- 
nancy rendered  such  dispositions  of  the  lan& 
void.  But,  on  a  reconsideration  of  the  subject, 
we  were  inclined  to  modify  our  first  impres- 
sions. The  following  extract  from  the  opmion 
then  delivered  will  show  the  final  view  which 
we  took  of  the  subject:  "  The  argument  against 
the  validity  of  the  scheme  (namely:  that  created 
by  the  Act  of  1858)  is,  that  it  effects  a  diversion 
of  the  proceeds  oi  the  lands  from  the  objecta 
and  purposes  of  the  congressional  grant.  These 
were  declared  to  be  to  enable  the  State  to  re- 
claim the  lands  by  means  of  levees  and  drains. 
The  proviso  of  the  2d  section  of  the  Act  of  Con- 
gress declared  that  the  proceeds  of  the  lands, 
whether  from  sale  or  direct  appropriation  in 
kind,  should  be  applied  excludvely,  as  far  as 
necessary,  to  these  purposes.  This  language 
implies  that  the  State  was  to  have  full  power 
of  disposition  of  the  lands;  and  only  gives  di- 
rection as  to  tbe  application  of  the  proceeds, 
and  of  this  application,  only  '  as  far  as  neces- 
sary '  to  secure  the  objects  specified.  It  is  very 
questionable  whether  the  security  for  the  appli- 
cation of  the  proceeds  thus  pointed  out  does 
not  rest  upon  the  good  faith  of  the  State,  and 
whether  the  State  may  not  exercise  its  discre- 
tio  n  in  that  behalf  without  being  liable  to  be 
called  to  account,  and  without  Meeting  the  ti- 
tles to  the  lands  disposed  of.  At  aU  events,  it 
would  seem  that  Congress  (done  has  the  power 
to  enforce  the  conditions  of  the  grant,  either  by 
a  revocation  thereof,  or  other  suitable  action, 
in  a  clear  case  of  violation  of  the  conditions. 
And  as  the  application  of  the  proceeds  to  the 
named  objects  is  onhr  prescribed  '  as  far  as  nec- 
essary,' room  is  left  for  the  exercise  by  the  State 
of  a  luge  discretion  as  to  the  extent  of  the  ne- 
cessity.'*  P.  69. 

Upon  further  consideration  of  the  whole  sub- 
ject, we  are  convinced  that  the  suggestion  then 
made,  that  the  application  of  the  proceeds  of 
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these  lands  to  tbe  purposes  of  the  grant  rests 
upon  the  good  faith  of  the  State,  and  that  the 
State  may  exercise  its  discretion  as  to  the  dis- 
posal of  them  is  the  only  correct  view.  It  is  a 
matter  between  two  sovereign  powers;  and  one 
whidi  private  parties  cannot  bring  into  discus- 
sion. Bwamp  and  overflowed  lands  are  of  little 
value  to  the  Government  of  the  United  States, 
whose  principal  interest  in  them  is  to  dispose  of 
them  for  purposes  of  revenue;  whereas,  the  stale 
governments,  being  concerned  in  their  settle- 
ment and  improvement;  in  the  opening  up  of 
roads  and  other  public  works  through  them;  in 
the  promotion  of  the  public  health  by  systems 
of  drainage  and  embankment,  are  far  more 
deeply  interested  in  iiaving  the  disposal  and 
management  of  them.  For  tncse  reasons,  it  was 
a  wise  measure  on  the  part  of  Congress  to  cede 
these  lands  to  the  States  in  which  tney  lay,  sub- 
ject to  the  disposal  of  their  respective  liegisla- 
tuies;  and  although  it  is  specially  provided,  that 
the  proceeds  of  such  lands  shall  lie  applied,  "as 
far  as  necessary,"  to  their  reclamation  by  means 
of  levees  and  drains,  this  is  a  duty  wmch  was 
imposed  upon  and  assumed  by  the  States  alone, 
when  they  accepted  the  grant;  and  whether 
faithfully  performed  or  not,  is  a  question  be- 
tween the  United  States  and  the  States;  and  is 
neither  a  trust  following  the  lands,  nor  a  duty 
which  private  parties  can  enforce  as  against  the 
State, 

We  are,  therefore,  of  opinion,  that  the  Act 
of  Congress  cannot  lie  invoked  by  the  County 
of  Hills  for  the  purpose  of  showing  that  its  pro- 
visions have  been  violated  by  the  state  laws, 
under  which  idone  the  County  itself  can  set  up 
any  title  to  the  lands,  and  by  virtue  of  which, 
as  decided  by  the  state  court,  it  has  disposed  of 
them  for  railroad  purposes. 

But  it  is  contended  that  the  decision,  of  this 
court,  rendered  in  February,  1870,  affirming 
the  decree  in  the  original  suit,-  and  adjudging 
the  title  of  the  lands  to  be  in  Mills  County,  and 
not  in  tbe  Burlington  and  Missouri  River  Rail- 
road Company,  is  rendered  null  and  ineffective 
by  the  decrees  of  the  Supreme  Court  of  Iowa  in 
tiiese  cases;  and,  hence,  that  these  decrees  are 
against  the  right  of  Mills  County  as  established 
by  authority  of  the  Supreme  Court  of  the  United 
States,  and  ought  for  tliat  catise  to  be  reversed. 
We  do  not  think  that  this  result  necessarily  fol- 
lows. The  compromise  agreement  of  1868  was 
made  whilst  the  writ  of  error  in  that  original 
suit  was  pending  in  this  court,  and  before  the 
cause  was  heard.  That  compromise  settled  the 
matters  in  difference  between  the  parties.  There 
may  have  been  reasons,  independent  of  the  con- 
troversy relating  to  the  particular  lands  in  ques- 
tion in  that  suit,  whj  it  was  desirable  to  have 
the  legal  questions  mvolvcd  therein  settled  by 
the  judnnent  of  this  court.  The  County  of 
Mills  ana  the  Railroad  Company  may  have  neen 
respectively  interested  in  other  lands  similarly 
situated  in  respect  to  title  as  the  lands  involved 
in  that  suit.  But  if  this  were  not  so,  the  result 
would  only  be  that  the  litigation  was  continued 
here  after  the  parties  had  adjusted  theirrights  by 
agreement;  an  improper  proceeding,  imdoubt- 
edly,  but  one  which  would  not  abrogate  or  ren- 
der null  the  agreement  itself,  unless  the  parties 
voluntarily  waived  and  abandoned  it.  That 
they  did  not  waive  or  abandon  it  is  manifest 
from  the  fact,  that  deeds  of  conveyance  were 
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State,  and  leaiiTed  by  a  mortgage  from  the 
maker  to  the  pavee,  an  indorsee  of  the  note  can, 
iiiice  the  Act  of  March  3, 1875,  ch.  187  [18  Stat. 
»tL,  470J,  1  Supp.  B.  8.,  173,  sue  in  the  courts 
of  tile  Umted  States  to  foreclose  the  mortgage, 
ud  obtain  a  sale  of  the  mortgaged  woperty. 

ItTig  held  in  Sheldon  v.  Sm,  8  How.,  441, 
tliatattch  a  gait  oould  not  be  maintained  under 
tbe  nth  section  of  the  Judiciaty  Act  of  1789  [1 
Stat  at  Lb,  7S]_,  because  in  equity  the  mortgajge 
Tas  bat  an  incident  of  the  debt,  and  as  the  m- 
donee  oould  not  sue  on  tbe  note,  he  could  not 
ne  to  enforce  tbe  mortgage.  The  language  of 
Ih.  JiuUee  Grier,  speaking  for  the  court  in  that 
case,  is  this  (p.  450):  "The  complainant  in  this 
case  is  the  purchaser  and  assignee  of  a  sum  of 
money,  a  debt,  a  choee  in  action,  not  of  a  tract 
of  land.  He  seeks  to  recover  by  this  action  a 
debt  assigned  to  him.  He  is,  therefore,  the  'as- 
il^iiee  of  a  chose  in  action,'  within  the  letter  and 
spirit  of  the  Act  of  Congress  under  considera- 
ixm,  and  cannot  support  this  action  in  the  Cir- 
cmt  Coort  of  the  United  States,  where  his  as- 
sigDor  could  not"  This  clearly  implies  that  if 
a  rait  could  be  brought  on  the  note,  it  could  for 
the  foreclosure  of  me  mortgage,  should  there 
be  DO  other  objection  to  the  jurisdiction  than 
the  citizenship  of  the  payee  and  maker. 

In  the  Judiciaty  Act  of  1789  it  was  expressly 
provided  that  the  circuit  courts  could  not  take 
cognizance  of  a  salt  to  recover  the  contents  of 
any  promissoiy  note  or  other  chose  in  action  in 
faror  of  an  assignee,  unless  a  suit  might  have 
been  proeecuted  in  such  court  to  recover  the 
contmts,  if  no  assignment  had  been  made,  ex- 
cept in  cases  of  foreign  bills  of  exchange.  The 
Act  of  1875,  however,  removes  this  restriction 
in  ndts  on  "promissory  notes  negotiable  by  the 
law  merchant ;"  and  now  the  Jurisdiction  in 
<Dch  mits  is  made  to  depend  on  the  citizenship 
<tf  the  parties  as  in  other  cases. 

Siiice,therefore,  the  indorsee  could  have  sued 
io  tbe  circuit  court  on  the  note  now  in  question, 
it  follows  dat,  as  there  is  no  objection  to  the 
jniisdiclioD  other  than  the  citizenship  of  the 
of^iiitl  payee,  the  suit  to  foreclose  Xaa  mort- 
gage was  properly  brought. 
W«  dteree  U  affirmed. 
Tne  copy.    Test : 

James  H.  UoKenney,  Clerk,  Bop.  Court,  IT.  S. 
Qted-Ua  XT.  8.,  Iffl. 


MART  E.  MYERS  ro  al.,  Ptfft.  in  Error, 

FREDERICK  J.  8WANN  bt  al. 

(See  S.  C  17  Otto,  646-8«8.) 

Bemotal  of  emu^—loeal  prjeudice  Act. 

L  An  application  for  tbe  removal  of  a  cause  from 
aat^  to  a  Federal  Court  onder  the  Act  of  1875  In  a 
■alwsnn  before  tbe  Act  waspaaaed  must  be  made 
«or  before  the  term  at  which  tbe  cause  oould  be 
■at  Med  after  that  Act  went  Into  operation. 

X.  UDder  tbe  local  preiludioe  Act  there  can  be  no 
nwvalimlea  aU  tha  neoenaiy  parties  on  one  side 
<(  the  salt  ore  oitizeiis  of  different  States  from  those 
<■>  the  other. 

[No,  252.] 

8timittedApr.lS,IS.1883.    Decided  Apr.  gS, 

J88S. 


Bmkr-BenuMxilof  eOMsesto  XI.  8.  OourU  under  Act 
3f  Jiar*  fc  jaw.  MJooal  ore*udlce.  See  note  to 
flaiBiB  T.  roentes,  «e  U.  8.,  XZnL,  SH. 

8«  17  Otto. 


rr  ERROR  to  the  Circuit  Courtof  the  United 
States  for  the  Eastern  District  of  Korth  Caro- 
lina. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Memri.  Franklin  XL  Mackey,  T.  T.  Orit- 
tondenand  W.  8.  Maeon,  for  plainti£Fs  in  error: 

The*  real  controversy  is  between  citizens  of 
different  States,  and  tbe  case  is  within  the  con- 
stitutional grant  of  federal  judicial  power,  not- 
withstanding some  of  the  adversary  parties  may 
happen  to  be  citizens  of  the  same  State. 

iSonohoe  V.  Maripota  Land  Co.,  6  Sawy.,  170; 
Dillon,  Rem.  Causes,  80 ;  Wood  v.  Davie,  18 
How.,  467  (59  U.  S^  XV.,  460);  Bemoeal  Cotes, 
100  U.  S.,  457  (XXVy  593);  Barney  v.  iMtftam, 
103  U.  S.,  205  (XXVI. ,  514).  (The  decision  in 
this  case  rendered  in  October  Term,  1880,  dis- 
poses, we  think,  of  all  the  questions  involved  in 
the  case  at  bar;  Bmeitt  ▼.  iVielpt,  106  U.  S.,  893 
(XXVI.,  1072), 

Mr.  Samuel  F.  PhllUpa,  for  defendant  in 
error: 

This  iq>pIication  to  remove,  which  was  made 
in  March,  1878,  after  the  cause  bad  been  re- 
moved for  trial  to  another  county  in  North  Car- 
olina, and  also  after  it  had  been  tried  and  such 
trial  had  been  set  aside  in  the  State  Supreme 
Court,  can  in  no  event  rest  upon  the  removal 
Act  of  1875.  The  latest  opportunity  for  re- 
moval imder  the  Act  of  1875,  was  at  March 
Term,  1875,  of  New  Hanover  Court 

Bemofxd  Caeet.  100  U.  8.,  457  (XXV.,  593); 
Bible  Society  v.  Oraoe,  101  U.  8.,  610  (XXV., 
847);  Babbitt  v.  Clark,  103  U.  B.,  606  (XXVI., 
507). 

The  action  was  not  removable  under  the  8d 
clause  of  section  639. 

That  clause  does  not  warrant  a  question  as 
to  how  many  and  who  of  the  parties  to  a  cause 
are  merely  formal. 

In  this  case,  the  State  Court  assumed  to  say 
that  so  many  of  the  defendants  as  are  citizens  of 
North  Carolina  are  merely  formal  parties,  and 
thereupon  to  hold  that,  for  the  purpose  of  re- 
moval, Myers  alone  is  defendant  iS^nn  v. 
Jfyer«,79N.  C.,101. 

Considering  the  scope  of  the  plaintiffs'  action 
(and  that  is  the  proper  test  to  be  applied),  the 
citizens  of  North  Carolina  who  are  defendants, 
are  necessary  parties. 

Mr.  Chief  Juetiee  Walte  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  error  brought  under  the  Act 
of  March  8,  1875,  ch.  187  [18  Stat  at  L.,  4701, 
to  reverse  an  order  of  the  Circuit  Court  remand- 
ing a  cause  removed  from  a  State  Court  under 
tbe  third  subdivision  of  section  639  of  the  Re- 
vised Statutes,  on  account  of  prejudice  and  lo- 
cal influence.  At  the  Ume  the  application  for 
removal  was  made  in  the  State  Court,  the  suit 
was  being  prosecuted  by  citizens  of  North  Caro- 
lina, as  plaintiffs,  u^ainst  Qeorge  Myers,  then 
in  life,  a  citizen  of  New  York,  and  certain  other 
persons,  all  citizens  of  North  Carolina,  to  re- 
cover the  possession  of  a  lot  in  Wilmington, 
occupied  by  Mvers,  and  to  obtain  a  conveyance 
of  tbe  legiu  title  held  by  the  other  defenoants. 
The  suit  was  originally  b^un  on  the  19th  of 
May,  1878,  a^nst  Myers  afone,  to  recover  the 
possession  and  damages  for  the  detenUon;  but, 
on  the  29th  of  May,  1877,  an  amended  complaint 
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was  filed,  not  changing  the  action  as  against 
.  Myers  bat  bringing  in  the  other  defendants, 
who,  it  was  alleged,  held  the  legal  title,  and 
asking  for  a  conveyance  from  them.  Myers 
alone  answered  the  amended  complaint  on  the 
8th  of  September,  1877,  and  on  the  ISth  of 
March,  1878,  petitioned  for  a  removal,  filing  an 
affidavit  to  Uie  effect  that  he  had  reasoD  to  be- 
lieve and  did  believe  that,  from  prejudice  or 
lucal  influence  he  would  not  he  able  to  obtain 
Justice  In  the  State  Ckmrt.  The  State  Court  of 
oriidnal  juiisdiction  refused  to  allow  a  removal, 
but  on  appeal  to  the  Supreme  Court  this  was 
overruled,  on  the  ground  that  the  new  defend- 
ants were  merely  nominal  parties  as  trustees, 
and  thereupon  the  cause  was  docketed  in  the 
CHrcuit  Court  of  the  United  States  on  the  18th 
of  November,  1878.  In  November,  1879,  the 
Circuit  Court,  "Being  of  opinion  that  the  action 
in  its  present  form"  could  not  be  maintained  in 
that  court,remanded  the  suit  to  the  State  Court, 
and  from  that  order  this  writ  of  error  was 
taken. 

As  the  suit  was  pending  in  the  State  Court 
against  Myers  from  1873  to  1878,  his  application 
for  remo^  was  too  late  to  secure  the  benefit  of 
the  separable  controversy  provision  in  the  Act 
of  1875.  Such  an  application  should  have  been 
made  at  or  before  the  Term  at  which  the  cause 
could  t>e  first  tried,  or  rather,  as  this  suit  was 
begun  before  the  Act  of  1875  was  passed,  it 
should  have  been  at  or  before  the  Term  at  which 
the  cause  could  be  first  tried  after  that  Act 
went  into  opeiation.  Bemoval  Catu,  100  U.  S., 
478  [XXV.  699] 

Under  the  local  prejudice  Act  there  can  be  no 
removal  unless  all  the  necessary  parties  on  one 
side  of  the  suit  are  citizens  of  different  States 
from  those  on  the  other.  This  was  decided  in 
Vannerar  v.  Bryant,  21  Wall.,  41  [88  U.  S., 
XXII.,  476].  It  is  not  enough  that  there  be  a 
separable  controversy  between  parties  having 
the  necessary  citizenship,  nor  that  the  principal 
controvert  is  between  citizens  of  different 
States.  If  there  are  necessary  parties  on  one 
side  of  the  suit,  citizens  of  the  same  State  with 
those  on  the  other,  the  Circuit  Court  cannot 
take  jurisdiction. 

There  is  no  doubt  that  in  this  case  the  princi- 
pal controversy  is  between  Myers  and  the  plaint- 
iffs, but  the  relief  that  is  asked  cannot  be  grant- 
ed without  the  presence  of  all  the  defendants. 
The  possession  of  the  land  is  in  Myers  or  his 
heirs,  but  the  legal  title  is  thought  to  be  in  the 
other  defendants.  It  is  true  that  the  other  de- 
fendants are  mere  trustees,  who  may  be  com- 
pelled to  convey  if  they  do  have  the  title,  but 
one  of  the  objects  of  the  suit  is  to  get  such  a 
conveyance.  This  part  of  the  relief  asked  for 
cannot  be  had  unless  the  trustee  defendants  are 
parties.  The  reconi  shows  that  they  refused  to 
join  as  plaintiffs.  This  implies  that  they  deny 
the  trust  and  leave  the  plaintiffs  to  their  reme- 
dies. In  effect  they  have  put  themselves  on  the 
record  as  contending  that  the  conveyance  made 
br  their  ancestor  passed  the  title  to  Myers  and 
discharged  the  trust.  This  also  is  claimed  by 
Myers.  Consequently  it  appears  ttiat,  under 
the  ruling  in  Gardner  v.  Brown,  21  Wall.,  41 
[88  U.  S.,  XXII.,  S27],  the  plaintiffs  required 
the  presence  of  the  trustee  defendants  in  order 
to  get  Myers  out  of  possession  even.  Without 
the  legal  title  they  could  not  recover  in  eject- 
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APPEAL  from  the  fcircuit  Court  of  the  Unit- 
ed States  for  the  District  of  West  Virginia. 

The  history'  and  facts  of  the  case  appear  in 
tbe  opinion  of  the  court. 

Ittm.  C.  W.  Hoolton.  M.  I.  Southard  aad 
T.  W.  Bailey,  for  appellants: 

The  terms  of  this  ordinance  are  within  the 
definition  of  a  tax  upon  commerce,  as  given  by 
this  court  in  Cannon  v.  JT.  O.,  20  Wall.,  577  (87 
0.  S.,  XXII.,  417);  see,  also,  Packet  Co.  v.  Keo- 
kuk, 95V.  B.,  90  (XXIV.,  877). 

An  ordinance  violates  the  Constitution  of  the 
United  States  if  it  amounts  to  an  assessment  for 
uriring  at  and  departing  from  a  town,  without 
niereoee  to  the  use  of  wharves. 

Patket  Go.  v.  St.  Paul,  8  DUl.,  454, 

The  illegality  or  unreasonableness  of  such 
ditrges  is  open  to  judicial  inqui^  and  determi- 
nation, and  when  foimd  to  be  illegal  or  exces- 
dve,  and  to  have  been  paid  under  protest,  they 
DST  be  recovered  back. 

fhnrutoe  Tax  Cata,  12  Wall.,  209  (79  U.  8., 
TL,  m)iPaeket  Co.  v.  St.  Paul,  8  DUl.,  454 

Mrnrt.  w.  A.  Cook  and  O.  C.  GoU,  forap- 


These  Acts  and  the  ordinance  of  the  City  of 

j      Pirlcetsburg,  passed  in  pursuance  thereof,  are 

!      not  in  conflict  with  the  Constitution  or  any  law 

I      of  tlie  United  States,  and  are,  therefore,  valid. 

Packet  Co.  V.   Catlettisburg,  105  U.  8.,  559 

(XXVL,  1169);  Packet  Co.  v.  Keol^k  (fupra); 

Packet  Co.  v.  St.  Louii,  100  U.  8..  428  (XXV., 

«88). 

If  there  were  any  just  ground  of  complaint  on 
account  of  unreasonableness  of  charges,  the  rem- 
edy is  at  law  and  not  in  equity. 

Padcet  Go.  v.  CaUctttburg  (supra);  High,  In- 
June.,  sec.  97,  et  leq. 

Xr.  JutUee  Bradley  delivered  the  opinion 
otthe  court; 

Thk  is  an  appeal  from  a  decree  dismissing  a 
bai  in  chancery  on  demurrer.  The  complam- 
ant  below,  who  is  appellant  here,  according  to 
the  statements  of  the  bill,  is  a  Corporation  of 
West  Virginia,  organized  for  the  puipose  of  ear- 
thing on  a  transportation  business  on  the  Ohio 
nirer,  Cocether  with  a  general  wharf  and  com- 
BBsnon  busineas,  its  principal  office  being  to- 
taled at  the  City  of  Parkersburg.  It  is  tlie  owner 
(^Kvenil  steamboats,  duly  enrolled  and  licensed 
VBfitx  the  Acts  of  Congress,  and  plyin:;  between 
Httsbnrjf,  Wheeling,  Parkersburg,  Cincinnati 
•ad  Covington.  The  bill  was  filed  against  the 
Qty  of  Parkersburg  and  its  recorder  and  wharf - 
■Mter,  to  restrain  the  collection  of  certain  de- 
Biaiids  for  wharfage,  and  to  recover  back  money 
fravioasly  paid  on  that  account.  It  is  contended 
ftat  tlie  city  ordinance,  under  which  the  wharf- 
1^  was  demanded,  is  in  conflict  with  the  Con- 
Mittttioa  of  tbe  United  States;  and  this  is  the 
nmnd  on  which  the  jurisdiction  of  the  Circuit 
OHDt  of  the  United  States  was  invoked.  The 
UI  allies  that  many  years  ago  the  City  of  Par- 
koaboK  caaaed  to  be  constructed  on  the  banks 
q(  the  Ohk>  River  at  that  place,  a  wharf  or  pub- 
Be  landing,  to  be  used  by  the  various  steamboats 
lading  on  the  river  and  landing  at  said  City; 
aad  that  nud  wharf  is  still  controlled  by  the  City 
nder  a  certain  ordinance  passed  by  tiie  mayor 
•nd  common  cxiuncil  in  March,  1865,  a  copy  of 
whtth  was  filed  with  the  bill.  By  ttiis  ordinance 
llis  ordained  that  every  steamboat,  keelboat, 
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barge,  flatboat  and  flat,  except  ferry-boats,  that ' 
may  discharge  or  receive  freight,  or  land  on  or 
andior  at  or  m  front  of  any  public  landing  or 
wharf  belonging  to  the  City,  or  at  which  the 
City  may  lawfully  char^  and  receive  wharf  a^, 
for  the  purpose  of  discharging  or  receivmg 
freight,  shall  pay  the  City  for  wharfage  the  fol- 
lowing sums  or  rates  for  each  respectively,  to 
wit:  on  steamboats  of  less  than  one  hundred 
tons  burden,  $8  for  the  first  twenty-four  hours 
or  any  part  thereof,  and  $1.50  for  every  subse- 
quent twenty-four  hours  or  any  part  thereof. 
On  steamboats  of  one  hundred  and  less  than  one 
hundred  fifty  tons,  |8.7S  for  the  first,  and  $2  for 
every  subsequent  twenty-four  hours  or  any  part 
thereof;  and  so  on,  regulating  the  charges  ac- 
cording to  the  tonnage,  and  reducing  them 
where  only  a  small  quantity  of  freight  is  dis- 
charged or  received.  Provision  is  then  made 
for  recovering  tbe  wharfage  by  bringing  the  par- 
ties before  the  recorder  or  a  justice  of  the  peace. 

The  bill  alleges  that,  under  and  by  virtue  of 
this  ordinance,  the  City  of  Parkersburg  has, 
ever  since  the  organization  of  the  complainant, 
required  it  and  its  agents  to  pay  the  charges  pro- 
vided in  tbe  ordinance  for  u\  the  steamttoats 
owned  or  controlled  by  it,  that  have  discharged 
or  received  freight  oi^  passengers,  or  landed  at 
the  said  wharf,  which  payments  have  been  made 
under  protest. 

The  bill  then  makes  the  following  charge: 

"Your  orator  further  alleges  tliat,  as  it  is  ad- 
vised and  believes,  the  said  ordinance  is  wholly 
nuU  and  void,  and  is  in  conflict  with  those  pro- 
visions of  the  Constitution  of  the  United  States 
relating  to  the  reiipilations  of  interstate  com- 
merce and  prohibiting  any  State,  without  the 
consent  of  Congress,  from  lajing  any  duty  of 
tonnage;  and  that  the  operation  of  the  same 
tends  to  and  does  abridge  the  free  use  of  the 
Ohio  River  by  your  orator,  to  which  it  is  legally 
entitled  by  virtue  of  the  enrollment  and  license 
of  its  steamboats  under  the  laws  of  the  United 
States  as  aforesaid.  As  by  reference  to  said 
ordinance  will  appear,  the  rates  of  charges  made 
by  said  City  of  Parkersburg  upon  steamboats 
landing  at  or  in  front  of  the  wharf  of  said  City 
are  ba^  upon  and  regulated  solely  by  the  'tons 
burden '  of  said  boats,  and  said  cliarges  are  made 
indiscriminately,  whether  the  boat  lands  or  an- 
chors at  or  in  front  of  any  public  landing  or 
wliarf  of  said  City.  And  your  orator  further 
avers  that  the  Congress  of  the  United  States  has 
never  given  its  consent  to  the  passage  or  enforce- 
ment of  said  ordhiance,  but,  on  the  contrary, 
tonnage  duties  are  expreasly  prohibited  by  sec- 
tion -^20  of  the  Revised  Statutes  of  the  United 
States  to  be  levied  upon  enrolled  or  licensed 
vessels  trading  from  one  port  in  the  United 
States  to  another  port  withm  the  same." 

The  bill  further  alleges  that  the  rates  charged 
by  the  ordinance  are  unreasonable,  extortionate 
and  oppressive,  and  are  made  and  levied  as  a 
tax  upon  commerce  for  Uie  express  purpose,  un- 
der the  assumed  pretense  of  whariagedues,  of 
replenishing  its  treasury  and  increasing  its  reve- 
nue; that  the  coat  of  the  wharf  has  been  col- 
lected over  and  over  again;  that  it  is  allowed  to 
remain  in  bad  repair;  and  that  the  wharfage 
dues  collected  liave  been  used  for  other  city 
purposes,  paying  its  debts,  etc.;  that,  in  the 
year  1876  over  $2,700  was  collected  from  vari- 
ous boats  and  vessels,  less  than  $50  of  wliich 
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'Was  spent  on  the  wharf;  and  the  same  thing  in  bodies.  Whei 
other  years.  These  facts  are  stated  for  the  pur-  or  onreasonsl 
pose  of  showing  the  extortionate  character  of  with  it.  It  isi 
tbc  ordinance,  and  that  it  is  used  for  tiie  purpose  the  modes  of 
of  laying  duties  and  imposts  on  im  ports  and  ex-  age,  are  fixed : 
ports.  imposed  is  a  < 

The  Mil  further  shows  that,  for  the  recent  re-  tonnage  must 
fusal  of  U>e  complainant  to  pay  these  wharfage  ordinance  or  i 
charges,  die  Citr  of  Parkersbnrg  has  instituted  are  not  the  st 
suits  against  it  before  the  recorder  under  said  charge  for  th 
ordinance;  wherefore  it  prays  a  decree  to  re-  or  lying  in  a  p 
strain  all  further  proceedings  agidnst  the  com-  for  the  use  ol 

Slainant  by  said  suits  or  otherwise,  from  enf ore-  may  have  a  s 
ig  any  judgment  recovered  by  the  City  for  the  merce  as  a  di 
violation  of  said  ordinance,  or  otherwise  inter-  bitant  wharft 
f  ering  with  the  rights  of  the  complainant  to  the  the  remedy  1 
free  use  of  the  Ohio  River  by  means  of  its  steam-  remedy  for  tl 
boats;  and  for  the  recovery  of  moneys  already  is  the  one  or 
exacted  from  it  under  said  ordinance,  amount-  one  of  fact  i 
ing  to  over  $2,000;  and  that  the  ordinance  may  charge  is  m« 
be  declared  mill  and  void.  entenue  the 

To  this  bill  the  defendants  demurred,  and  ing  as  the  fat 
upon  argument  of  the  demurrer  the  bill  was  or  a  duty  of  t< 
dismissed.  From  that  decree,  the  present  ap-  and  isnottra 
peal  is  taken.  a  deed  absoli 

If  the  720th  section  of  the  Revised  Statutes,  mortgage;  tt 
which  declares  that  "  The  writ  of  injunction  agreement  bi 
shall  not  be  granted  by  any  court  of  the  United  proved,  and 
States  to  stay  proceedings  in  any  court  of  a  on  one  of  the 
State,"  applies  to  suits  originally  brought  in  the  Nor  is  it  like 
circuit  courts  by  virtue  of  the  Act  of  March  8,  ment,  by  wh 
1875  [18  Stat  at  L.,  470],  in  cases  arisingunder  travened;  in 
the  Constitution  or  laws  of  the  United  States,  it  ment  betwee 
is  clear  that  so  much  of  the  bill  in  this  case  as  pose  of  corr 
prays  for  an  injunction  to  restrain  legal  proceed-  like  the  case 
ings  already  instituted  before  the  recorder  of  or  to  commil 
Parkersburg  before  it  was  filed,  cannot  be  main-  terial  part  ol 
tained.  But  that  portion  of  the  bill  which  seeks  present  case 
to  have  the  wharfage  ordinance  declared  void,  the  purpose 
and  to  restrain  anv  further  collections  under  it,  a  different  a 
and  any  further  interference  with  the  right  of  case  of  an  a 
the  complainant  to  the  free  navigation  of  the  terms  of  a  w 
Ohio  River,  is  not  open  to  this  objection;  and  It  is  conte 
perhaps  the  demand  for  a  return  of  the  wharf-  ordinance  in 
age  already  paid,  although  itself  of  a  legal  nat-  ed  to  exact  i 
nre.  may  come  in  as  incidental  to  the  other  re-  fined  to  the 
lief.  Themain  question  to  be  solved  is,  whether,  age;  and  tb< 
as  contended  by  the  complainant,  the  ordinance  any  public 
is  void  as  being  in  violation  of  the  Constitution  vessels  to  be 
or  any  law  of  the  United  States.  ing  this  viev 

It  u  conceded  bv  the  bill  that  the  wharf  for  vessels  not  i 
the  use  of  which  the  charges  are  made,  though  derstand  tbl 
public  in  the  sense  of  being  open  to  the  use  of  words.  Th 
the  public,  belongs  to  the  City  of  Parkersburg;  gether,  and 
that  it  was  built  and  is  maintained  by  the  City  to  vessels  \u 
as  its  property;  and  the  ordinance  on  its  face  The  passage 
shows  that  the  charges  imposed  for  landing  at  "Every  stei 
or  using  it  arc  imposed  as  and  for  wharfage  and  ceive  freigh 
nothing  else.  It  may  be  extortionate  in  amount  2,  "Or  that 
but  it  is  wharfagn.  The  allegations  of  the  bill,  of  any  publ 
that  it  is  not  red  wharfage  bat  a  duty  of  ton-  of  dischargi 
nage,  in  the  name  and  imder  the  pretext  of  clause  as  wi 
wharfage,  cannot  be  received  ag^stthe  terms  those  vessel 
of  the  ordinance  itself.  This  would  open  the  before  a  w 
door  to  an  inquiry,  in  every  case  of  wbnnage  al-  Sometimes 
leged  to  be  unreasonable,  which  would  le»l  to  water  in  th( 
great  inconvenience  and  confusion.  Neither  at  the  whar 
courts  nor  juries  would  have  any  practicable  alongside  o; 
criterion  by  which  to  judge  of  the  secret  intent  to  connect  - 
with  which  the  charge  was  made,  whether  as  or  by  the  d< 
wharfage  or  as  a  duty  of  tonnage.  Such  an  in-  float,  so  as 
quiry,  if  allowed,  would  bring  into  Question  not  passengers 
only  the  intent  of  miuicipal,  but  of  leidslative  are  proper!; 

*^*  Digitized  by  Google 


Tbasbpobtatioii  Co.  v.  Pabkbbsbubo. 


COl-711 


and  tre  have  no  evidence  thiit  any  other  con- 
struction has  been  given  to  it.    The  complain- 
4Dtdo«s  not  allege  Uiat  the  supposed  obnoxious 
spjiUc^n  of  the  ordinance  has  ever  been  made 
tf^BA  any  of  its  vessels,  or  against  any  vea- 
ffb.    The  charge  of  the  bill  u  only  "  That, 
under  and  by  virtue  of  said  ordinance,  the  City 
I         oi  Pukeisborg  lias,  ever  since  the  time  of  or- 
I         raiuzation  of  your  orator,  required  your  orator, 
'         &s«eDt8  and  servants,  to  pav  to  it  the  charges 
prodded  in  said  ordinance  for  all  steamboats 
owned  or  controlled  by  your  orator  that  have 
j         diacharged  or  received  freight  or  passengers,  or 
landed  at  its  said  wharf. '''^   There  is  nooom- 
pUint  that  wharf  age  has  been  exacted  when  the 
i        eofflphdiuuit's  vessels  have  merely  anchored  in 
!         tite  stream,  or  have  moored  at  any  other  place 
than  the  city's  wharf;    or  when   they   have 
Aopped  at  or  in  front  of  the  wharf  itself  for  any 
other  purpose  than  that  of  discharging  or  re- 
-cdving  freight  and  passengers.    This  makes 
'        On  case  a  very  different  one  from  that  which 
ms  presented  in  Cannon  ▼.  New  Orleam,  30 
Wall,  677  r87  U.  8.,  XXII.,  417].    There  the 
-ordinance  objected  to  imposed  levee  duties  "on 
.        ail  steamboats  which  shiul  moor  or  land  in  any 
I        part  of  the  Port  of  New  Orleans ;"  and  this  court 
!        ooold  do  no  otherwise  than  hold  that  such  an 
ordinance  had  the  effect  of  laying  a  duty  of  ton- 
na^,  against  the  express  prohibition  of  the 
Omstitution.    The  same  view  had  previously 
been  taken  of  an  Act  of  the  Legislature  of  Loui- 
j       siana,  authorizing  the  port  wuxlens  of  New  Or- 
leans to  demand  and  receive  $5  from  every  ves- 
I        ael  arriving  in  that  port,  whether  called  on  to 
I        perform  any  service  or  not.    SUamihip  Co.  y. 
Pvrt  Wardens,  6  Wall.,  81  [78  U.  8..  XVin., 
!        7tf];  and  of  a  law  of  Texas,  which  required 
I       -every  vessel  arriving  at  the  quarantine  station 
of  any  town  on  the  coast  of  Texas,  to  pay  |5 
for  the  first  hundred  tons,  and  one  and  a  half 
oents  for  each  additional  ton.   Peete  v.  Morgan, 
19  Wall.,  681  ree  U.  8.,  XXU.,  201].  So,  when 
a  law  of  New  York  required  all  vessels  of  a  cer- 
tain class,  which  should  enter  the  Port  of  New 
Tork,  or  load  or  unload,  or  make  fast  to  any 
wiuu^  therein,  to  pay  a  certain  rate  per  ton,  this 
was  held  to  be  an  unconstitutional  imposition, 
because  it  applied  to  all  vessels  whether  they 
used  a  wharf  or  not.  SUamskip  Co.  v.  7VnAw,94 
U.  8.,  288  [XXrV.,  118].    AU  these  were  clear 
cases  of  duty  on  tonnage  as  distinguished  from 
wharfage;  and  the  terms  of  the  ordinances  and 
laws  in  question  were  very  different  from  those 
-of  the  ordinance  now  under  consideration.  We 
think  it  very  clear  that  the  ordinance  in  question 
cannot  be  regarded  as  imposing  any  other  charge 
than  that  of  wharfage.    The  fact  that  the  rates 
-charged  are  graduated  by  the  size  or  tonnage  of 
the  vessel,  is  of  no  consequence  in  this  connec- 
tion. This  does  not  make  it  a  duty  of  tonnage  in 
the  sense  of  the  Constitution  and  the  Acts  of  Con- 
gress. So  we  have  expressly  decided  in  several 
recent  caaea.    Gannon  y.  Nea  Orleant  Itupra']; 
PMcet  Oo.  T.  Keokuk,  95  U.S..80 [XXIV.,  877  ; 
ib«fa<a».v.«.Xou»»,100U.8.,423[XXV.,688  ; 
ftV  T.  BatHmcmi,  100  U.  8.,  484  [XXV.,  743  ; 
Packet  Go.-r.  Oatletttburg,  105  U.8.,559  [XXVI, 
1140].  When  the  Constitution  declares  that  "No 
State  shalliVrithout  the  consent  of  Congress,  lay 
any  duty  of  tonnage;"  and  when  Congress,  in 
section  4220  of  the  Revised  Statutes,  declares 
that  "No  vessel  belonging  to  any  citizen  of  the 
See  17  Otto. 


United  States,  trading  from  one  port  within 
the  United  States  to  another  port  within  tlie 
United  States,  or  employed  in  the  bank,  whale 
or  other  fisheries,  shall  be  subject  to  tonnage, 
tax  or  duty,  If  such  vessel  be  licensed,  registered 
or  enrolled;"  they  mean  by  the  phrases,  ''duty 
of  tonnage,"  and  "  tonnage  tax  or  duty,"  a 
charge,  tax  or  duty  on  a  vessel  for  the  privilege 
of  entering  a  port;  and  although  usually  levied 
according  to  tonnage,and  so  acquiring  its  name, 
it  is  not  confined  to  that  method  of  rating  the 
charge.  It  has  nothing  to  do  with  wharfage, 
which  is  a  charge  against  a  vessel  for  using  or 
lying  <^  a  wharf  or  landing.  The  one  is  im- 
posra  by  the  government,  the  other  by  the  own- 
er of  the  wharf  or  landing.  The  one  is  a  com- 
mercial regulation,  dictated  by  the  general 
policy  of  the  country  upon  considerations  hav- 
ing reference  to  its  commerce  or  revenue;  the 
other  is  a  rent  charged  by  the  owner  of  the 
property  for  its  temporary  use.  If  is  obvious 
that  the  mode  of  mting  the  charge  in  either  case, 
whether  according  to  the  size  or  capacity  of  the 
vessel  or  otherwise,  has  nothing  to  do  with  its 
essential  nature.  It  is  also  obvious  that,  since 
a  wharf  is  property  and  wharfage  is  a  charge  or 
rent,  for  its  temporary  use,  the  question  wheth- 
er the  owner  derives  more  or  less  revenue  from 
it,  or  whether  more  or  less  than  the  cost  of 
building  and  maintaining  it,  or  what  disposi- 
tion he  makes  of  such  revenue,  can  in  no  way 
concern  those  who  make  use  of  the  wharf  and 
are  required  to  pay  the  regular  charges  therefor; 
provided,  always,  that  the  charges  are  reason- 
able and  not  exorbitant. 

It  is,  undoubtedly,  a  general  rule  of  law,  in 
reference  to  all  public  wharves,  that  wharfage 
must  be  reasonable.  A  private  wharf,  that  is, 
a  wharf  which  the  owner  has  constructed  and 
reserves  for  his  private  use,  is  not  subject  to  this 
rule;  for,  if  any  other  person  wishes  to  make 
use  of  it  for  a  temporary  purpose,  the  parties 
are  at  liberty  to  make  their  own  bargain.  That 
such  wharves  may  be  had  and  owned,  even  on 
a  navigable  river,  is  not  open  to  controversy. 
It  was  so  decided  by  this  court  in  the  case  of 
Duiton  V.  Strong,  1  Black,  28  [OBU.  8.,  XVII. , 
29],  and  in  Tales  y.  ifiiaaukee,  10  Wall.,  497 
[77  U.  S.,XIX.,984].  Whether  a  private  wharf 
may  be  maintained  as  such,  where  it  is  the  only 
facility  of  the  kind  in  a  particular  port  or  har- 
bor, may  be  questioned.  Sir  Matthew  Hale  says, 
"  If  the  King  or  subject  have  a  public  whnrf 
unto  which  all  persons  that  come  to  that  port 
must  come  and  unlade  or  lade  their  goods  as 
for  the  purpose  because  they  are  the  wliarves 
only  licensed  by  the  King,according  to  the  Stat- 
utes of  1  Eliz.,  cap.  11,  or  because  there  is  no 
other  wharf  in  that  port,  as  it  may  fall  out 
where  a  port  is  newly  erected;  in  that  case  there 
cannot  be  taken  arbitrary  and  excessive  duties 
for  cranage,  wharfage,  pesage,  etc. ;  neither  can 
they  be  inhanced  to  an  immoderate  rate,  but 
the  duties  must  be  reasonable  and  moderate, 
though  settled  by  the  King's  license  or  charter." 
Hargrave,  L.  T.,  77.- 

Be  this,  however,  as  it  may,  it  is  an  un- 
doubted rule  of  universal  application  that  wharf- 
age for  the  use  of  all  public  wharves  must  be 
reasonable.  But  then  the  question  arises:  by 
what  law  is  this  rule  established  and  by  what 
law  can  it  be  enforced?  By  what  law  is  it  to  be 
decided  whether  the  charges  imposed  are,  or 
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are  not,  extortionate?  There  can  be  but  one 
answer  to  these  questions.  Clearly,  it  rsmst  be 
by  the  local  municipal  law,  at  least  until  some 
superior  or  paramount  law  has  been  prescribed. 
At  Parkersburg,  it  is  the  law  of  West  Virginia. 
The  rule  refeired  to  is  a  rule  of  the  common 
law  undoubtedly;  but  it  has  force  in  West  Vir- 
ginia because  the  common  law  is  the  law  of  that 
State,  and  not  because  it  is  the  law  of  the  United 
States.  The  courts  of  the  United  States  do  not 
enforce  the  common  law  in  mtmicipal  matters 
in  the  States  because  it  is  federal  law,  but  be- 
cause it  is  the  law  of  the  State. 

We  have  said  that  the  reasonableness  of  wharf- 
age must  be  determined  by  the  local  law  until 
some  paramount  law  has  been  prescribed.  By 
this  we  mean  that,  until  the  local  law  is  dis- 
placed or  overruled  by  pai-amount  legislation 
adopted  by  Congress,  the  courts  have  no  other 
guide,  no  other  law  to  administer  on  the  subject 
Sian  the  local  or  state  law.  Our  system  of  gov- 
ernment is  of  a  dual  character,  state  and  fed- 
eral. The  States  retain  general  sovereignty  and 
iurisdiction  over  all  local  matters  within  their 
umits;  but  the  United  States,  through  Congress, 
is  invested  with  supreme  and  paramount  au- 
thority in  the  regulation  of  commerce  with 
foreign  Nations  and  among  the  several  Stat^. 
This  Das  been  held  to  embrace  the  regulation  of 
the  navigable  waters  of  the  United  States,  of 
which  the  Ohio  River  is  one.  In  the  exercise 
of  this  authority  over  navigable  waters.  Con- 
gress has,  from  the  commencement  of  the  gov- 
ernment, erected  light-houses,  break-waters  and 
piers,  not  only  on  the  sea  coast  but  in  the  navi- 
gable rivers  of  the  country;  and  has  improved 
we  navigation  of  rivers  by  dredging  and  clean- 
ing Ihem,  and  making  new  channels  and  jetties, 
and  adopting  every  other  means  of  making  them 
more  capable  of  meeting  the  growing  and  ex- 
tending demands  of  commerce.  It  has  extended 
its  supervision  in  an  especial  manner  to  the  Ohio 
River.  Amongst  other  things,  it  has  overcome 
the  obstacle  presented  by  the  falls  at  Louisville 
by  the  construction  of  an  expensive  canal.  It 
has  created  ports  of  delivery  along  the  river,of 
which  the  City  of  Parkersburg  itself  is  one,  and 
others  are  at  Pittsburgh,  Wheeling,  Cincinnati, 
Louisville,  Madison,  Jeffersonvjlle,  New  Al- 
bany, Evansvillp,  Paducah  and  Cairo.  It  has 
regulated  the  bridges  which  have  been  thrown 
across  the  river  by  authority  of  the  States.  It 
authorized  the  Wheeling  Bridge  to  stand,  after 
this  court  had  declared  it  to  be  a  nuisance,  re- 
quiring the  officers  of  all  vessels  to  regulate  Uieir 
pipes  and  chimneys  so  as  not  to  interfere  with 
the  bridge,  10  Stat,  at  L.,  112;  thus  extending 
its  common  protection  to  commerce  by  land  and 
commerce  by  water.  It  required  the  Newport 
and  Cincinnati  Bridge  to  be  removed  or  placed 
at  a  greater  height  above  the  water,  after  having 
been  constructed  in  accordance  with  the  laws 
of  the  States  and  of  the  United  States.  16  Stat, 
at  L.,  572. 

Now  wharves,  levees  and  landing  places  are 
essential  to  commerce  by  water,  no  less  than  a 
navigable  channel  and  a  clear  river.  But  they 
are  attached  to  the  land;  they  are  private  prop- 
erty, real  estate;  and  they  are  primarily,  at  least, 
subject  to  the  local  state  laws.-  Congress  has 
never  yet  interposed  to  supervise  their  adminis- 
tration; it  has  hitherto  left  this  exclusively  to 
the  States.  There  is  little  doubt,  however,  that 
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Congress,  if  it  saw  fit,  in  case  of  prevailing- 
abuses  in  the  management  of  wharf  property, 
abuses  materially  interfering  with  the  prosecu- 
tion of  commerce,  might  interpose  and  make 
regulations  to  prevent  such  abuses.  When  it 
shall  have  done  so,  it  will  be  time  enou^  for 
the  courts  to  carry  its  regulations  into  effect  by 
judicial  proceedings  properly  instituted.  Bnt 
until  Congress  has  acted,  the  courts  of  the  Unit- 
ed States  cannot  assume  control  over  the  subject 
as  a  matter  of  federal  cognizance.  It  is  the  Con- 
gress, and  not  the  judicial  department,  to  wbidi 
the  Constitution  has  given  the  power  to  regulate 
commerce  with  foreign  Nations,  and  among  the 
several  States.  The  courts  can  never  take  the 
initiative  on  this  subject. 

There  are  cases,  it  is  true,  which  are  so  na- 
tional in  their  character  and  in  which  it  is  *o 
essential  that  a  genenl  or  national  rule  diould 
exist,  that  any  interference  by  the  State  Legis- 
latures therewith  are  justly  deemed  to  be  an  in- 
vasion of  the  power  and  authority  of  the  Gen- 
eral Oovernment;  and  in  such  cases  the  courts 
will  interpose  to  prevent  or  redress  the  commis- 
sion of  acts  done  or  attempted  to  be  done  under 
tbeauthoritvof  such  unconstitutioDal  laws.  In 
such  cases, the  non-action  or  silence  of  Congress, 
will  be  deemed  to  be  an  indication  of  its  wHl, 
that  no  exaction  or  restraint  shall  be  imposed. 
Such  is  the  import  of  the  various  passenger  cases 
in  which  this  court  has  pronounced  unconstito- 
tional,anytax,duty  or  other  exactionimpoeedty 
the  States  upon  emigrants  landing  in  the  coun- 
trv.  Such  is  also  the  import  of  uioee  cases  in 
which  it  has  been  held  that  state  laws  imposing 
discrimhiating  burdens  upon  the  persona  or 
products  of  other  States,  are  unconstitutional;  it 
being  deemed  the  intent  of  Congress,  that  in- 
terstate commerce  shall  be  free,  where  it  haa  not 
itself  imposed  any  restrictions  thereon.  See, 
Panaen^er  Cases,  7  How.,  288, 463;  Cvofey  -r.Bi. 
of  Warderu,  12  How.,  819;  Gihnan  v.  Pkiladd- 
phia,  8  Wall.,  718  [70  U.  8.,  XVIH.,  »«); 
OoTMfeiiJv.  A>e.,6WaIl.,42[73U.S.,  XVIIL, 
tm-.Wmrd  V.  Maryland.  12  Wall.,  418.  488 
[TO  U.  8.,  XX.,  449,  4581;  8taU  Frdaht  lor 
Vote,  15  Wall.,  282,  279  [82  U.  8.,  XXL,  146. 
162];  WeUon^.Mo.,  91 U.  S., 275  [XXUI.,847]; 
Hendertony.  Mayor  of  N.  F.,  92  U.  8.,  269,  278 
[XXm.,  543, 549];  PeopU  v.  Compagnde  eimi- 
rale  TranMttantimie  [ante,  883]. 

But  the  case  before  us  is  not  one  of  the  kind 
referred  to.  Though  the  use  of  public  whaiTc» 
may  be  regulated  by  Congress  as  a  part  of  the 
commercial  power,  it  certainly  does  not  belong 
to  that  class  of  subjects  which  are  in  their  nat- 
ure national,  requiring  a  single  uniform  nile; 
but  to  that  cinss  which  are  in  their  nature  local, 
requiring  a  diversity  of  rules  and  regulations. 
To  quote  the  words  of  Mr.  JutUce  Cuitis  in 
OooUyv.  Port  Wardevt,  12  How.,  819,  "The 
power  to  regulate  commerce  embraces  a  vast 
neld,  containing  not  only  many,  but  exceed- 
ingly various  subjects,  quite  unlike  in  their 
native;  some  imperatively  demanding  a  single 
uniform  rule,  0])erating  equally  on  the  com- 
merce of  the  United  States  in  every  port;  and 
some,  like  the  subject  now  in  ouestion  (whkh 
was  pilotage),  as  imperatively  oemandiiig  that 
diversity  which  alone  can  meet  the  local  neces- 
sities of  navigation.  »  •  •  Whatever  •ob- 
jects of  this  power  are  in  their  nature  natjonai, 
or  admit  only  of  one  uniform  system,  or  pUn 
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of  legolatkm,  may  justly  be  said  to  be  of  such 
«  oatiin  as  to  requure  exclusive  legislation  by 
OonneH.  That  this  cannot  be  affirmed  of  laws 
for  the  i^gnJation  of  pilots  and  pilotage  is  plain. 
The  Act  of  1789  contains  a  clear  and  authori- 
tatiTe  declaration  by  the  first  Congress,  that  the 
nstnie  of  this  subject  is  such,  that  until  Con- 
gress should  find  it  necessary  to  exert  its  pow- 
er, it  should  be  left  to  the  legislation  of  the 
States;  that  it  is  local  and  not  national;  that  it 
i>  likely  to  be  best  provided  for,  not  by  one  sys- 
tem, or  plan  of  regulations,  but  by  as  many  as 
the  k^lative  discretion  of  the  several  States 
■hould  deem  applicable  to  the  local  peculiarities 
of  the  ports  within  their  limits." 

No  words  could  be  more  fitly  applied  to  the 
■object  of  the  regulation  of  wharves  Uian  are 
here  used  by  the  court  in  reference  to  pilotage. 
It  is  true  no  Act  of  Confess  has  relegated  the 
mbject  of  wharfage  to  the  States,  as  was  done 
in  the  case  of  pilotage;  but  this  was  not  neccs- 
•ary;  the  regulation  of  wharves  belongs  prima 
/baeand  in  the  first  instance  to  the  States,  and 
wonld  only  be  assumed  by  Congress  when  its 
exercise  by  the  States  is  incompatible  with  the 
interests  of  commerce;  and  Congress  has  never 
vet  assumed  to  take  that  regulation  into  its  own 
hands,  or  to  Interfere  with  the  r^ulation  of  the 
States. 

The  power  of  the  States  to  legislate  in  mat- 
ters of  a  local  character,  where  Congress  has 
not  by  its  own  action  covered  the  subject,  is 
qnite  fully  discussed  by  Jfr.  Juttiee  Field  in 
delivering  the  ojnnion  of  this  court  in  Mobile 
Co.  V.  ISmbaU,  102  U.  8.,  891  [XXVI.,  288], 
where  the  distinction  taken  in  Cooley  v.  Fort 
Wardent,  between  those  subjects  which  are  na- 
tioDal  in  their  character  and  require  uniformity 
of  regulation,  and  those  which  are  local  and  pe- 
cnKar  to  particular  places,  is  commented  upon 
and  enforced.  Amongstother  things,  it  is  there 
nJd:  "Where,from  the  nature  of  the  subject  or 
the  sphere  of  its  operation  the  case  is  local  and 
limited,  special  regulations  adapted  to  the  im- 
mediate l(K»lity  could  only  have  been  contem- 
plated. State  action  upon  such  subjects  can 
constitute  no  interference  with  the  commercial 
power  of  Congress:  for  when  that  acts,  the  state 
authority  is  superseded.  Inaction  of  Congress 
upon  these  subjects  of  a  local  nature  or  opera- 
tioD,  onlike  its  inaction  upon  matters  affecting 
•B  die  States  and  requiring  uniformity  of  regu- 
lation, is  not  to  be  taken  as  a  declaration  that 
nothing  shall  be  done  with  respect  to  them,  but 
»  rather  to  be  deemed  a  declaration  that  for  the 
time  being,  and  until  it  sees  fit  to  act,  they  may 
beregalAted  by  state  authoritv."  See,  also,  the 
remwka  of  the  Chief  Jtutice  ia  Sail  \.  DeOuir, 
»6  U.  8.,  488  [XXIV.,  548]. 

It  is  not  necessary  to  dte  other  cases.  The 
principle  laid  down  in  Oooley  v.  Port  Warden* 
has  become  folly  recoenized  and  established  in 
our  jurisprudence;  andit  is  manifest  that  no  sub- 
ject can  be  more  properly  classified  as  local  in  its 
nature,  and  as  requiring  the  application  of  local 
regnlatioiiE,  than  that  of  wharves  and  wharfage. 
From  this  view,  it  is  plain  that  the  courts  of 
the  United  States  have  no  authority  to  ignore 
the  state  laws  and  regulations  on  the  subject  of 
wharves  and  wharfage,  and  to  declare  them  in- 
valid by  reason  of  any  supposed  repugnancy  to 
Qie  Constitution  or  laws  of  the  United  States. 
As  already  remarked,  the  courts  cannot  take  the 
See  17  Otto. 


initiative  in  Oils  matter.  Congress  must  first 
legislate  before  the  oourta  can  proceed  upon  any 
such  ground  of  paramount  jurisdiction.  If  the 
rates  of  wharfage  exacted  are  deemed  extor- 
tionate or  unreasonable,  the  courts  of  Uie  United 
States,  in  cases  within  thcdr  ordinary  jurisdic- 
tion, as  well  as  the  courts  of  the  States,  must 
apply  and  administer  the  state  laws  relating  to 
the  subject;  and  these  laws  will  probably,  in 
most  cases,  be  found  to  be  sufiJcient  for  the  sup- 
pression of  any  glaring  evils.  At  all  events, 
there  is  not,  at  present,  any  federal  law  on  the 
subject  by  which  relieJF  can  be  obtained. 

In  the  various  bridge  cases  that  have  come 
before  the  courts  of  the  United  States,  where- 
bridges,  or  dams,  have  been  erected  by  state  au- 
thonty  across  navigable  streams,  the  refusal  to 
interfere  with  their  erection  has  always  been 
based  upon  the  absence  of  prohibitory  legisla- 
tion by  Congress,  and  the  power  of  the  States 
over  the  subject  in  the  alnence  of  such  legisla- 
tion. Where  the  regulation  of  such  streams  by 
Congress  has  been  only  of  a  generral  character,, 
such  as  the  establishment  of  ports  and  collec- 
tion districts  thereon,  it  has  been  held  that  the 
erection  of  bridges,  furnished  with  convenient 
draws,  so  as  not  materially  to  interfere  with  nav- 
igation, is  within  the  power  of  the  States  and 
not  repugnant  to  such  general  regulation.  The 
former  cases  on  this  subject  were  reviewed  in 
J>ia«».  Co.  V.  Chicago  [ante,  442].  decided  at 
the  present  Term  of  this  court,  and  reported  in 
2  Sup.  Ct.  Rep.,  185.  ' 

It  IS  believed  that  no  case  can  be  found  in 
which  state  laws,  or  regulations  understate  au- 
thority, on  subjects  of  a  lootl  nature,  have  bet-u 
set  aside  on  the  ^und  of  repugnance  to  the 
power  of  regulatutg  commerce  given  to  Con- 
gress, unless  it  has  appeared  that  they  were  con- 
trary to  some  express  provision  of  the  Consti- 
tution, or  to  some  Act  of  Congress,  or  that  they 
amounted  to  an  assumption  of  power  exclusive- 
ly conferred  upon  Congress. 

In  the  case  of  Oiibont  v.  OgdenlOMfhent.,!], 
it  was  held  that,  ns  the  navigation  of  all  pubhc 
waters  of  the  United  States  is  subject  to  the  reg- 
ulation of  Congress,  a  license  granted  under  the 
laws  and  bv  the  audiority  of  the  United  Statea 
to  a  steamboat  to  carry  on  the  coasting  trade, 
entitled  such  boat  to  navigate  all  such  waters, 
notvrithstanding  the  existence  of  a  state  law 
granting  to  certain  individuals  the  exclusive 
ri^ht  to  navigate  a  portion  of  said  waters  lying 
vnthin  the  State;  and  that  such  exclusive  grant 
was  void  as  being  repugnant  to  the  regulation 
made  by  Congress.  OKief  Jv«tte«  Marshall,  de- 
livering the  opinion  of  the  court  in  that  case, 
said:  "  The  court  will  enter  upon  the  inquiry, 
whether  the  laws  of  New  York,  as  expounded 
by  the  highest  tribunal  of  that  State,  have,  in 
their  application  to  this  case,  come  into  collis- 
ion with  an  Act  of  Congress,  and  deprived  a 
citizen  of  a  right  to  which  the  Act  entitles  him." 

Subsequent  cases  are  to  the  same  effect, 
amongst  which,  in  addition  to  those  already 
cited  m  this  opinion,  we  may  refer  to  Orandalt 
V.  Nevada.  6  Wall.,  85  [78  U.  8.,  XVIII.,  745]; 
Ward  V.  Maryland,  12  WaU.,  432  [79  U.  S., 
XX.,  458];  Welion  v.  Mo.  [mpra];  Henderaon- 
V.  Mayor  of  JV.  T.  [mpra];  and  People  v.  Oom- 
pagnie  OirUraU  Tranmtlantique,  [»upra\. 

The  case  of  Penntylvania  v.  W heeling  Bridffe 
Co.,  18  How.,  518,  waa  a  peculiar  one.    The 
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Wheeling  Brtdee,  ris  originally  constructed.pre- 
Bented  a  complete  obstacle  to  the  passage  of 
steamboats  with  high  cJiimneys,  such  as  nuTi- 
gated  the  Ohio  River  to  and  from  Pittsburgh; 
and  hence  presented  a  case  of  interference  with 
Bavigation  analogous  to  that  of  the  exclusive  mo- 
nop<3y  granted  to  Fulton  and  Livingston  by  the 
State  of  New  York,  which  was  the  grouiiid  of 
complaint  in  the  case  of  CUbbonfv.  Ogden.  But, 
besides  this,  it  was  a  case  in  which  this  court 
exercised  its  original  jurisdiction  by  reason  of 
the  character  of  the  parties,  a  State  being  the 
complainant  in  the  suit;  and  having  jurisdic- 
tion on  this  ground,  it  was  competent  for  the 
court  to  decide  upon  the  lawfulness  or  unlaw- 
fulness of  the  structure  in  reference,  not  only 
to  the  laws  of  the  United  States,  but  also  to  the 
local  municipal  law,  and  to  the  general  law  re- 
lating to  the  mutual  rights  of  the  States.  The 
charter  granted  to  the  Wheeling  Bridge  Com- 
pany by  the  State  of  Vir^nia,  had  expressly 
provided  "  That,  if  the  said  bridge  shall  be  so 
constructed  as  to  inlure  the  navigation  of  said 
river,  the  said  bridge  shall  be  treated  as  a 
public  nuisance,  and  shall  be  liable  to  abatement 
upon  the  same  principles  and  in  the  same  man- 
ner that  other  public  nuisances  are."  In  addi- 
tion to  this,  in  1789,  an  Act  was  passed  by  the 
State  of  Virginia,  consenting  to  the  erection  of 
the  State  of  Kentucky  out  of  its  territory  on  cer- 
tain conditions,  among  which  was  one,  "  That 
the  use  and  navigation  of  the  River  Ohio,  so  far 
as  the  territory  of  the  proposed  State,  or  the  ter- 
ritory that  shall  remain  within  the  limits  of 
this  Commonwealth  lies  thereon,  shall  be  free 
and  common  to  thecitizens  of  the  United  States," 
and  to  this  Act  the  assent  of  Congress  was  given. 
1  Stat,  at  L.,  189.  "  This  compact,"  the  court 
said,  "  by  the  sanction  of  Congress,  has  become 
a  law  of  the  Union."  Upon  Si  these  grounds, 
it  was  held  that  the  State  of  Pennsylvania,  hav- 
ing large  interests  which  were  affected  by  the 
erection  of  the  bridge,  was  entitled  to  a  decree 
for  its  prostration  as  a  nuisance,  unless  such  al- 
terations should  be  made  in  its  construction  aa 
to  leave  the  navigation  of  the  river  unimpaired. 

This  case,  therefore,  cannot  be  relied  on,  any 
more  than  the  other  cases  referred  to,  to  show 
that  the  courts  of  the  United  States  have  any 
peculiar  jurisdiction  as  such,  to  vindicate  the 
-supposed  rights  of  commerce  and  navigation 
against  the  laws  of  the  States,  in  matters  of  a 
local  nature,  such  as  the  regulation  of  wharfage 
is,  where  no  express  provision  of  the  Constitu- 
tion is  violated,  and  no  Act  of  Congress  has  been 
Mssed  to  regulate  the  subject.  As  no  Act  of 
Congress  has  been  passed  for  the  regulation  of 
whaffage,  and  as  there  is  nothing  in  the  Consti- 
tution to  prevent  the  States  from  regulating  it, 
so  long  as  Congress  sees  flt  to  abstain  from  ac- 
tion on  the  subject,  our  conclusion  is,  that  it  is 
entirely  within  the  domain  and  subject  to  the 
operation  of  the  state  laws. 

The  effect  of  this  conclusion  upon  the  present 
case  is  obvious.  The  graeamen  of  the  bill  is 
really  nothing  but  a  complaint  against  exorbi- 
tant rates  of  wharfage.  These  rates  are  estab- 
lished by  a  municipal  body,  itself  the  proprietor 
of  the  wharves,  and  professing  to  act  under 
the  authority  of  state  law.  It  cannot  be  sup- 
posed that  the  law  authorizes  exorbitant  charges 
to  be  made;  but  whether  the  charges  exacted 
«re  exorbitant  or  not  can  only  be  determined  by 
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that  law.    It  is  clear,  therefore,  that  the  com- 

glainant  in  filing  its  bill  in  the  United  States 
'ourt  on  the  ground  that  the  wharfage  com- 
plained of  is  in  violation  of  the  Constitution  or 
laws  of  the  United  States,  has  totally  miscon- 
ceived its  rights,  and  the  proper  means  of  ob- 
taining redress.  Unless  it  has  some  other  ground 
for  coming  into  the  Federal  Court,  it  must  seek 
redress  in  the  state  courts;  and  whether  the 
question  of  reasonableness  of  wharfage  is  sub- 
mitted to  the  determination  of  the  one  forum, 
or  the  other,  it  is  only  determinable  by  the  laws 
of  the  State  within  whose  jurisdiction  the  wharf 
ia  situated.  Since  the  parties  are  all  citizens  of 
West  Virginia,  and  since  the  case  cannot  be  sus- 
tained as  one  "arising  under  the  Constitution 
or  laws  of  the  United  States,"  tliere  was  no  «r- 
ror  in  1M  decree  dumiuing  the  bill  of  eamplaint, 
The  decree  <^  the  Circuit  Oowrt  i»,  thertfote,  of- 
firrMd. 
True  copy.   Test; 

James  H.  HcKenney,  Clerk,  Sap.  Oouit,  IT.  8. 

Mr.  Jvetiee  HarUui,  dissenting: 

The  City  of  Parkersburg, which  has  been  cre- 
ated a  port  of  delivery  in  conformity  with  the 
laws  of  the  United  States,  exacts  and  collects  for 
the  use  of  its  wharf  by  boats  engaged  in  com- 
merce on  the  Ohio  River,  certain  fees  or  dues, 
called  wharfage  charges,  which,  aa  shown  by 
the  ordinance  of  May  17, 1886,  are,  in  every 
case,  measured  by  the  tonnage  or  capacity  of 
the  boat  so  using  the  wharf. 

It  is  conceded  by  the  demurrer  to  the  tull 
that,  from  these  fees,  the  City  has  long  since 
been  re-imbursed  for  the  actual  cost  of  con- 
structing the  wharf;  that  theamoimt,  uinually 
collected  for  its  use  by  boats,  is  largely  in  ex- 
cess of  any  e3(pense  incurred  in  its  maintenance 
and  repair;  that  the  wharf  has  been  permitted 
to  become  and  remain  in  bad  repair,  at  timesal- 
most  unfit  for  use;  that  nearly  all  the  money  so 
raised  is  applied  by  the  City  to  increase  its  gen- 
eral revenue,  and  to  payment  of  its  indebted- 
ness; lastly,  that  the  wharfage  charges  are  ka- 
reatonalile  in  amount  andoppretsifie. 

The  opinion  of  the  court,  if  I  do  not  wholly 
misapprehend  it,  proceeds  upon  the  broad 
ground  that  municipal  wharfage  charges,  even 
where  measured  by  the  tonnage  .of  the  boat,  and 
however  much  in  excess  of  fair  and  reasonable 
compensation,  are  not  duties  of  tonnage  within 
the  meaning  of  the  Federal  Constitution,  nor 
does  their  exaction  infringe  any  right  given  or 
secured  by  the  Constitution  or  the  existing  stat- 
utes of  the  United  States.  If  vadi  charges  are, 
in  the  case  supposed,  duties  of  tonnage,  or  if 
their  collection  violates  an^  right,  so  ^ven  or 
secured,  plainly,  then,  this  is  a  case  arising  un- 
der the  Constitution  or  lavrs  of  the  United 
States  and,  therefore,  one  of  which  the  circuit 
court,  under  the  Act  of  1875,  could  take  origi- 
nal jurisdiction,  without  reference  to  the  citi- 
zenship of  the  parties. 

I  had  supposed,  and  am  still  of  opinion,  that 
a  vessel  or  boat,  duly  enrolled  and  licensed  tm- 
der  the  laws  of  the  United  States,  as  those  of 
plaintiff  in  error  are  conceded  to  be,  and  en- 
gaged in  commerce  upon  the  Ohio  Rivo-,  a 
public  navigable  water,  is  entitled,  in  virtoe  (rf 
the  Constitution  and  laws  of  the  United  States, 
to  enter  any  port  on  that  streiun  and.  also,  to 
land  at  any  wharf  established  for  public  use. 
without    being   subjected,  i^jart  frona  mers 
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poHcc  regnlationg,  to  any  burden,  tax  or  duty 
therefor,  beyond  reasonable  compensation  to 
the  owner  of  the  whaif  for  its  use.  Such  I 
luiTe  understood  to  be  the  doctrine  of  this  court 
48  announced  in  Cannon  v.  JT.  0.,  20  Wall.,  677 

i87U.  S.,  XXn'  417];  Pach*  Co.  t.  Keokuk, 
5U.  8..  80 JXXlV., 8771;  Paehst  Oo.v.St.Lmir 
it.  100  U.  S.,  428  rxrV.,  690];  Vichinirg  ▼. 
min.  Id..  480  [XXV.,  690]. 

The  coiut  holds  that  Congress,  xinder  the 
power  to  regulate  commerce  with  foreign  Na- 
tions and  among  the  several  States  may,  by 
fltatute,  provide  for  the  protection,  through  the 
conrts,  of  those  engaged  in  commerce  upon  the 
public  navigable  waters  of  the  United  States 
against  unreasonable  charges  for  the  vise  of 
■wharves  by  boats.  But  without  further  legis- 
lation, specifically  directed  to  that  end,  the 
«ourts,  I  submit,  should  adjudge  that  local  reg- 
olations,  such  as  those  adopted  bv  the  City  of 
Farkersburg,  come  within  the  prohibition  upon 
the  States  to  levy  duties  of  tonnage  and  are,  be- 
sides, inconsistent  with  the  compact  between 
Virginia  and  Kentucky  which  this  court,  in  the 
Wheeling  Bridge  Com,  13  How.,  564,  declared 
had  become,  by  the  sanction  of  Congress,  a  law 
«f  the  Union.  In  that  compact,  it  is  declared 
that  "ITie  use  and  navigation  of  the  River  Ohio, 
so  far  as  the  territory  of  the  proposed  Stat6,  or 
the  territory  that  shall  remain  within  the  limits 
of  this  Commonwealth  (Virginia)  lies  thereon, 
shall  l)e  free  and  common  to  the  citizens  of  the 
United  States." 

In  the  opinion  of  the  court,  a  duty  of  tonnage 
h  defined  to  be  a  charge,  tax  or  duty  on  a  vessel 
for  the  mere  privilege  of  entering  or  lying  in  a 
port  The  City  of  Parkersburg  cannot,  there- 
lore,  constitutionally  impose  a  charge,  tax  or 
duty  upon  or  for  the  exercise  of  that  privilege. 
Kow,  do  the  Constitution  and  the  existing  laws 
of  the  United  States  extend  their  protection  no 
further  than  to  secure  the  bare,  naked  right  of 
entering  a  port  free  from  local  burdens  or  du- 
ties upon  its  exercise?  May  not  the  boat,  in 
virtue  of  the  Constitution  and  existing  laws, 
also  land  at  any  wharf,  at  least  at  any  public 
wharf,  on  the  Ohio  River  for  the  purpose  of 
discbarring  and  receiving  freight  and  passen- 
gers? Of  what  value  would  be  the  right  to  en- 
ter the  port  without  the  privilege  of  landing  its 
passengers  and  freight?  Is  not  the  substantial 
privilege  of  landing  paasengers  and  freight  nec- 
«s8aiily  involved  m  the  right  of  entering  the 

e>rt?  If  so,  it  would  seem  that  the  ripit  to 
nd  a  boat  at  a  public  wharf  on  a  navigable 
water  of  the  United  States,  is  as  fully  protected 
bv  the  Constitution  and  the  existing  laws  of  the 
United  States,  as  that  of  entering  the  port.  A. 
charge,  tax  or  duty  imposed  ujion  the  exercise 
of  the  right  to  land  is,  consequently,  for  every 
practical  purpose,  as  much  a  duty  of  tonnage 
as  a  charge,  tax  or  duty  upon  the  privilege  of 
entering  the  port.  Tlie  constitutional  prohibi- 
tion upon  the  levy,  by  the  States,  without  the 
consent  of  Congress,  of  duties  of  tonnage;  the 
power  given  Congress  to  regulate  commerce 
among  the  States:  the  statutes  of  the  United 
States,  in  the  exercise  of  that  power,  providing 
for  licensing  vessels,  establishing  ports  of  entry 
and  imposing  duties  and  inflicting  penalties 
upon  officers  of  boats  engaged  in  navigation; 
and  the  sanction  by  Congress  of  the  compact 
b^ween  Virginia  and  Kentucky,  declaring  that 
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the  use  and  navigation  of  the  Ohio  River  shall 
be  free  to  aU  citizens  of  the  United  States,  give 
to  the  boats  of  the  plaintiff  in  error  the  right  to 
enter  the  Port  of  Psrkersburg  and  land  at  the 
wharf  ])Tovided  for  the  use  of  boats  engaged  in 
navigation.  It  is  a  right  given  and  secured  by 
the  Constitution  and  the  existing  laws  of  the 
United  States  and,  therefore,  one  which  the 
courts  of  the  Union  may  protect  against  inva- 
sion or  violation.  For  its  protection  additional 
legislation  does  not  seem  to  be  necessary,  since 
original  jurisdiction  is  given  to  the  Circuit 
Courts  of  the  United  States  of  all  suits  arising 
under  the  Constitution  and  laws  of  the  United 
States  when  the  matter  in  dispute  exceeds  a 
prescribed  amount. 

These  principles  are  entirely  consistent  with 
the  City's  ownership  of  the  wharf  or  with  the 
right  to  demand  fair  compensation  for  its  use. 
As  decided  in  the  before  mentioned  cases,  the 
City  may  require  all  who  use  its  wharf , by  land- 
ing thereat  or  in  any  other  way,  to  pay  what 
such  use  is  reasonably  worth.  It  cannot,  as  Uie 
court  states,  rightfully  demand  more.  Reason- 
able compensation  for  the  use  by  boats  of  the 
additional  facilities  furnished  to  commerce  by 
means  of  wharves,  even  when  such  compensa- 
tion is  measured  by  the  capacity  of  the  boats,  is 
not,  within  the  meaning  of  the  Constitution  and 
the  laws  of  the  United  States,  an  infringement 
of  the  right  of  free  commerce  upon  the  public 
navigable  waters  of  the  United  States.  Upon 
this  ^ound,  the  wharfage  charges  imposed  bv 
the  cities  of  St.  Louis,  vicksburg  and  Keokuk 
were  sustained.  [Pcieket  Co.  v.  8t.  Louie]  100 
U.  8.,  428  [XXV.,  690];  [Vick»burg\.  Tobin] 
Id.,  480  [XXV.,  690];  (Piuket  Co.  v.  Ke<^euk] 
95  Id.,  80  [XXIV.,  877].  But  it  is  an  entirely 
different  matter  when  a  municipal  corporation 
assumes  in  effect,  if  not  in  terms,  to  burden  the 
constitutional  privilege  of  entering  the  port  of 
any  city,  situated  on  a  public  navigable  sti-eam, 
with  the  condition  that  if  the  boat  lands  at  the 
public  wharf  of  that  City,  it  must  submit  to 
the  payment  of  larger  compensation  for  the  use 
of  that  wharf  than  the  comoration  has  the  le- 
gal authority  to  demand.  It  requires  no  fur- 
ther legislation  by  Congress  to  enable  the  courts 
of  the  Union  to  protect  the  rights  of  free  com- 
merce against  exactions  of  that  kind.  It  is,  I 
think,  their  duty  to  adjudge  all  such  local  reg- 
ulations to  be  in  conflict  with  the  supreme  law 
of  the  land.  To  burden  the  exercise  of  a  con- 
stitutional ri^ht  with  conditions  which  materi- 
ally impair  its  value,  or  which,  practically, 
compel  the  abandonment  of  the  nght  rather 
than  to  submit  to  the  conditions,  is,  m  law,  an 
infringement  of  that  right.  The  opinion  of 
the  court,  I  repeat,  rests  necessarily  upon  the 
ground  that  the  enforced  exaction  and  col- 
lection by  a  municipal  corporation  of  unreason- 
able compensation  for  the  use  of  its  wharf  by  a 
boat,  duljr  enrolled  and  licensed  under  the  laws 
of  the  United  States,  and  engaged  in  commerce 
upon  the  Ohio  River,  does  not  infringe  or  im- 
pair any  right  given  or  secured  either  by  the 
Constitution  or  the  existing  laws  of  the  United 
States.  To  that  proposition  I  am  unable  to  give 
my  assent. 

For  the  reasons  stated,  I  dissent  from  the 
opnion  and  judgment. 

True  copy.    Test : 

Jamee  H.  McKennoy,  Clerk,  Sup.  Court,  U.  8. 

Clted-lU  U.  8.,  217, 816. 831. 
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FIRST  NATIONAL  BANK   OF  XENIA, 

OHIO,  Plff.  in  Err., 

e. 

DANIEL  M.    STEWART  and  MARTHA 

N.  McMillan,  Admrs.  of  the  Estate  of 

Daniel  McMillan,  Deceased. 

(See  S.  a,  17  Otto,  676-078.) 

National  bank — lending  hy  it  on  it*  ttock. 

1.  Section  6201  of  the  Bevtoed  Statutes  imposes 
no  penalty,  eiUier  upon  a  national  bank  or  a  bor- 
rower, for  a  loan  by  it  on  the  security  oZ  its  own 
stoolc 

Z.  When  the  contract  has  been  executed,  the 
security  sold  and  the  proceeds  applied  to  the  pay- 
ment of  the  debt,  the  courts  will  not  interfere  with 
the  matter. 

[No.  348.] 
Submitted  Apr.  It,  1883.  Bedded  Apr.  30, 1883. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 
The  history  and  facts  appear  in  the 

Statement  of  the  case  by  Mr.  Juttiee  Field : 

The  plaintiffs  are  administrators  of  the  estate 
of  Daniel  McMillan,  deceased,  and  the  defend- 
ant is  the  First  National  Bank  of  Xenia,  Ohio, 
a  Corporation  formed  under  the  National  Bank 
Act  of  the  United  States.  The  action  is  brought 
to  recover  the  sum  of  $4,200, with  interest ;  the 
complaint  alleging  that  in  October,  1876,  the 
Bank  was  in  possession  of  thirty  shares  of  its 
capital  stock  belonging  to  the  deceased ;  that  it 
then  unlawfully  converted  them  to  its  own  use 
and  sold  them,  receiving  therefor  the  sum  men- 
tioned, which  it  refuses  to  account  for  or  deliver 
to  the  plaintiffs,  although  a  demand  for  it  has 
been  made. 

The  Bank,  in  answer  to  the  complaint,  avers 
that  in  April,  1876,  the  deceased  was  owing  to  it 
a  debt  previously  contracted,  greater  in  amount 
than  the  value  of  the  shares  of  capital  stock  ; 
that  it  bein^  necessary  to  secure  the  Bank  from 
loss,  he  delivered  to  it  certificates  of  the  shares 
with  other  property,  as  collateral  security  for 
the  debt ;  that  in  October,  1876,  the  debt  being 
unsatistied  and  overdue,  the  Bank  sold  the 
shares  at  their  full  market  value  and  applied 
the  proceeds  as  a  credit  upon  it ;  and  that  after 
such  application  a  large  amount  remained  due 
to  the  Bank,  which  is  still  unpaid. 

The  evidence  produced  at  the  trial  tended  to 
show  that  the  shares  of  stock  were  deliverwl 
by  the  deceased  to  the  Bank  as  collateral  se- 
curity for  money  loaned  to  him  at  the  Hme, 
and  continued  to  be  thus  held  until  they  were 
sold. 

The  court  charged  the  jury  that  if  they  found 
from  the  evidence  that  the  Bank  stock  was  de- 
livered by  the  deceased  to  the  Bank  as  a  pledge 
or  collateral  security  for  a  loan  of  money  made 
by  lam  at  the  time,  the  plaintiiTs  were  entitled 
to  recover  the  amount  of  the  proceeds,  with  in- 
terest from  the  time  of  sale  ;  as  the  defendant 
was  prohibited  by  the  Currency  Act  from  thus 
receiving  its  own  stock. 

To  this  charge  the  defendant  excepted.  The 
plaintiffs  recovered  a  verdict,  and  to  review  the 
judgment  entered  thereon  the  case  was  brought 
to  this  court  on  a  writ  of  error. 

Meturt.  John  Iilttle,  Alphonso  Taft  and  n. 
P.  IJayd,  for  plaintiff  in  error. 
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McMrt.  E.  M.  Johnson,  Qeorge  Hoadley  and 
Sdward  Colston,  for  defendants  m  error. 

Mr.  Juttiee  Field  delivered  the  opinion  of 
the  court: 

Section  5201  of  the  Revised  Statute's  declarea 
that  "  No  association  shall  make  any  loan  or  dis- 
count on  the  security  of  the  shares  of  its  own 
capital  stock,  nor  be  the  purchaser  or  holder  of 
any  such  shares,  unless  such  security  or  pot^ 
chase  shall  be  necessary  to  {jrevent  loss  upon  a 
debt  previously  contracted  in  good  faith,  and 
stock  so  purchased  or  acquired  shall,  within 
six  months  from  the  time  of  its  purchase,  be 
sold  or  disposed  of  at  public  or  private  rale, 
or,  in  default  thereof,  a  receiver  may  be  9^ 
pointed  to  close  up  the  business  of  the  associa- 
tion." 

While  this  section,  in  terms,  prohibits  a  bank- 
ing association  from  making  a  loan  upon  the 
security  of  shares  of  its  own  stock,  it  imposes- 
no  penalty,  either  upon  the  bank  or  borrower, 
if  a  loan  upon  such  security  be  made.  If,  there- 
fore, the  prohibition  can  be  urged  against  the 
validity  of  the  transaction  by  anyone  except 
the  government,  it  can  only  be  done  before  the 
contract  is  executed,  while  the  security  is  still 
subsisting  in  the  hands  of  the  bank.  It  can 
then,  if  at  all,  be  invoked  to  restrain  or  defeat 
the  enforcement  of  the  security.  When  the  con- 
tract has  been  executed,  the  security  sold,  and 
the  proceeds  applied  to  the  payment  of  the 
debt,  the  courts  will  not  interfere  with  the  mat- 
ter. Both  bank  and  borrower  are  in  such  case 
equally  the  subjects  of  legal  censure,  and  they 
will  be  left  by  the  courts  wnere  they  have  ptaced 
themselves. 

There  is  another  view  of  this  case.  The  de 
cea.sed  authorized  tlie  Bank,  in  a  certain  con- 
tingency, to  sell  his  shares.  Supposing  it  waft 
unlawful  for  the  Bank  to  take  those  £ares  as 
security  for  a  loan,  it  was  not  unlawful  to  au- 
thorize the  Bank  to  sell  them  when  the  contin- 
gency occurred.  The  shares  being  sold  pursu- 
ant to  the  authority,  the  proceeds  would  be  in 
the  Bank  as  his  property.  The  administraton, 
indeed,  affirm  the  validity  of  that  sale  by  suing 
for  the  proceeds.  As  against  the  deceased,  how- 
ever, the  money  loaned  was  an  offset  to  the  pro- 
ceeds. In  eithes  view  the  adminisliatocs  cannot 
recover. 

Tlie  judgment  of  the  court,  therefore,  must  be 
rwersed  and  the  cauae  remanded  for  a  new  trial/ 
and  it  it  to  ordered. 
True  oopy.    Tost : 

James  H.  UoEenney,  Clerk,  Sup.  Court.  V.  8L 


GEORGE  W.  CAMPBELL  and  GEORGB 
A.  THAYER,  Survivors  of  Ludlow  D. 
Cahfbbll,  Deceased,  Apptt., 
t. 
UNITED  STATES. 

(See  8.  C  17  Otto,  407-418.) 

Drawback  on  good*  imported. 

A.  person  who,  under  section  ^  of  the  Act  ot  18KL 
Is  entitled  to  an  allowanoeof  drawback  may  Boaln- 
taln an  action  therefor  intheoourtofolaimsttfM»w 
ment thereof  Is  ref usefl,  and  the  rights wbiootM 
law  thus  gives  to  him  cannot  be  defeated  by  the  re- 
fusal of  the  Secretary  of  the  Treasury  or  thecriltocia 
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«t  enatoma,  to  act,  nor  by  tboir  docigion  that  do 
4nwtiaokw8sdue. 

[No.  232.] 
Armud  Apr.  6, 18S3.     Decided  Apr.  SO,  1883. 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facts  of  the  case  appear 
in  the  opinion  of  the  court 

Mmn.  J.  H.  Choate,  William  M.  Btartt 
and  C.  F.  Bouthmayd,  for  appelUmts: 

The  denial  of  jurisdiction  by  the  Cotirt  of 
CUns  rested  upon  two  misconceptions: 

I.  It  gave  to  the  judgment  of  this  court  in 
mdbjltv.U.  8.,  7  WaU..  182  (74  U.  8.,  XIX., 
115),  the  efFect  of  an  authority  upon  the  ques- 
tion ptesented  in  this  case,  when  its  whole  sub- 
ject-matter and  its  whole  reasoning  refers  to  the 
wholly  distinguishable  case  of  lecoverlng  back 
dnties  illegally  exacted. 

n.  The  second  misconception  of  the  Court  of 
Claims  in  dbpoeing  of  this  case  below,  was  in 
tiealing  the  process  and  veriflcation  provided 
by  the  QoTemment,  for  and  in  the  payment  of 
diBvbacks,  as  being  a  provision  of  a  mode.and 
a  tribtmal  or  guati  tribimal,  for  determining, 
measuring  and  enforcing  a  right. 

But  the  Secretary  of  tne  Treasury,  in  case  of 
drawback  upon  merchundise  exported  in  the 
condition  in  which  it  was  imported,  had  no 
foDction  whatever  to  perform,  except  to  pay 
back  the  dut>',  less  one  per  cent. 

The  following  cases  in  the  Court  of  Claims, 
mstain  the  jurisdiction  of  that  court  in  the  pres- 
«nt  case.when  freed  from  these  misconceptions: 

PatUm  T.  U.  S.,7  Ct.  Claims,  862;  Daily  v. 
U.  8.,  7  Ct.  Claims,  888;  BroulatowrT.  U.  8.,7 
€t  Claims,  664;  8/iditm  v.  U.{i.,8Ct.  Claims, 
487;  Kaufman  v.  U.  8.,  11  Ct.  Claims,  659. 

Mr.  WiUlam  A.  Mmary,  Amt.  Atty-Om., 
for  appellee: 

Did  Congreas  intend  that  the  Court  of  Claims 
•hoold  administer  the  revenue  laws  without  any 
regard  to  the  rules  and  safeguards  which  are 
deemed  necessary  in  the  orunary  administra- 
tion of  those  laws  ? 

A  strong  case  than  this,  to  show  the  wis- 
dom of  this  court  in  laying  down, in  NiehoU  v. 
U.S.,'!  Wall.,  122  (74  U.  S.,  XIX.,  126),  that 
"Cases  arising  under  the  revenue  laws  are  not 
within  the  junsdiction  of  the  Court  of  Claims," 
«0Dld  hardly  be  imagined. 

The  decision  of  the  revenue  department  on 
the  question  of  drawback  should  be  tlnal,  leav- 
ing the  claimant  no  other  recourse  than  an  ap- 
plication to  Congress. 

Mr.  JvtHee  Miller  delivered  the  opinion  of 
tlK  court : 

The  <th  section  of  the  Act  to  provide  in- 
«reaaed  revenue  from  imports  to  pay  interest  on 
the  pablic  debt,  and  for  other  purposes,  ap- 
proved August  5,  1861,  reads  as  follows : 

'  That,  from  and  after  die  passage  of  this  Act, 
-Uiere  shall  be  allowed,  on  all  articles  whollv 
manafactnied  of  materials  imported,  on  whicn 
duties  have  been  paid,  when  exi>orted,  a  draw- 
back equal  in  amount  to  the  duty  p^d  on  such 
materials,  and  no  more,  to  be  ascertained  under 
aodi  T^gnlations  as  shall  be  prescribed  by  the 
Secretaiy  of  the  Treasury  ;  Prodded,  That  ten 
per  ceMtum  on  the  amount  of  all  drawbacks,  so 
aOowed  diaU  be  retained  for  the  use  of  the 
United  State*  by  the  collectors  paying  such 
See  17  Otto. 


drawbacks  respectively."    12  Stat,  at  L.,  299. 

On  the  22d  of  Januanr,  1802,  the  Secretary 
established  such  regulatmns  as  he  deemed  ap- 
propriate, the  first  of  which  is  this : 

1.  "To  entitle  the  exporter  to  such  allowance 
of  drawback,  he  must,  at  lea-st  six  hours  pre- 
vious to  the  putting  or  lading  any  of  the  articles 
intended  to  be  exported  by  him"  for  benefit  of 
drawback  on  board  any  vessel  or  other  convey- 
ance for  exportation,  lodge  with  the  Collector 
of  (histoms  for  the  district  from  which  such  ex- 
portation is  to  be  made,  an  entry  setting  forth 
bis  intention  to  export  such  articles,  and  the 
marks,  numbers  and  a  particular  description  of 
the  same,  with  their  quantity  and  value,  and 
designating  the  manufacturer  thereof,  the  place 
where  deposited,  the  name  of  the  vessel  or  other 
conveyance  in  or  by  which,  and  the  port  or 
place  to  which  the  same  is  intended  to  be  ex- 
ported; and  also  describing  in  such  entry  the 
material  or  materials  severally  from  which  ho 
claims  the  articles  to  have  been  manufactured, 
designating  when,  where,  whence,  by  whom 
and  In  what  vessel  or  other  con  vevance  the  same 
was  or  were  imported,and  specifyingthe  quan- 
tity and  value  thereof  used  in  the  manufacture. 
This  entry  shall,  upon  presentation,  be  verified 
by  the  oath  or  aiffirmation  of  the  proprietor  and 
the  foreman  of  the  manufactory  in  which  such 
articles  were  made." 

Other  regulations  require  the  collector  and 
the  surveyor  to  make  the  necessary  examina- 
tion to  ascertain  if  the  articles  described  in  this 
entry  be  as  stated,  and  to  mark  and  designate 
them  accordingly,  and  to  verify  the  wei^t, 
gauge,  measure  or  amoiut,  and  to  superintend 
the  lading  for  export,  etc.,  etc. 

All  this  having  been  done,  and  the  oath  of 
the  exporter  and  his  bond,  with  condition  pre- 
scribea  by  the  rules,  being  given,  the  collector 
is  to  give  a  certificate  of  the  amoimt  to  which 
the  party  is  entitled  as  drawback,  on  which  he 
is  to  receive  the  money. 

The  appellants  in  this  case  sued  in  the  Court 
of  Claims  for  a  drawback,  on  account  of  large 
amounts  of  linseed  cake  made  by  them  out  of 
linseed  imported  from  a  foreign  country,  and 
which  cake  they  exported  to  London. 

Their  petition  was  dismissed  by  that  court, 
on  the  ground,  as  stated  in  their  opinion,  that 
it  was  not  a  case  of  which  they  had  jurisdiction. 

The  court,  however,  did  entertain  jurisdic- 
tion of  the  case;  an  answer  was  filed  on  behalf 
of  the  United  States  denying  the  allegations  of 
the  petition;  testimony  was  taken  and  a  full 
and  elaborate  finding  of  facts  was  made,  and  on 
this  the  court,  as  a  conclusion  of  law,  find  that 
for  want  of  jurisdiction  of  the  subject-matter 
the  petition  is  dismissed. 

This  finding  of  facts  shows  that  in  the  months 
of  September,  October,  November  and  Decem- 
ber, 1870,  claimants  hnported  from  Calcutta 
large  quantities  of  linseed,  for  which  they  paid 
the  duty  of  sixteen  cents  per  himdred  pounds 
according  to  law,  which  was  b^  them,  without 
intermixture  with  any  other  bnseed  or  other 
material,  manufactured  into  linseed  oil  and  lin- 
seed cake,  of  the  latter  of  which  article  there 
was  produced  therefrom  5,166,686  pounds. 

It  was  for  the  exportation  of  i>art  of  this  lat- 
ter product  that  the  drawback  is  claimed  in  this 
suit.  As,  however,  this  was  done  by  several 
shipments  at  different  times,  and  as  the  finding 
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of  facte  is  precisely  the  same  in  the  case  of  each 
shipment,  except  as  to  date,  quantity,  and  the 
name  of  the  vessel,  we  give  here  terbcUim  the 
finding  as  to  the  first: 

"On  the  10th  day  of  Jannary,  1871,  the  claim- 
ante  and  said  Ludlow  D.  Campbell  were  the 
owners  of  and  had  in  their  possession,  447,712 
pounds  of  Lindseed  cake,  lieing  parcel  of  the 
aforesaid  6,166,585  pounds,  and  desiring  and  in- 
tending to  export  the  same  from  New  Yorlc  to 
London  for  the  beneSt  of  the  drawback  author- 
ized by  the  4th  section  of  the  "  Act  to  provide 
increased  revenue  from  importe  to  pay  mteiest 
on  the  public  debt,  and  for  other  piuposes," 
approved  August  5, 1861,  duly  presented  to  and 
looged  with  the  Collector  of  Customs  for  the 
Port  of  New  York,  before  putting  or  lading  any 
of  the  said  cake  on  board  any  vessel  for  expor- 
tation, an  entry  of  said  linseed  cake  for  export 
by  the  ship  Sterling  Castle,  wliich  was  accom- 
panied with  the  certificate  and  oath  required 
by  and  was  in  all  respecte  in  conformity  with 
the  regulations  prescribed  by  the  Secretary  of 
the  Treasury,  in  pursuance  of  the  requirement 
of  the  4th  section  of  said  Act,  and  the  said 
claimante  and  said  Ludlow  D.  Campbell  in  all 
respecte  conformed  to  such  regulations  in  re- 
spect to  drawback,  which  allowance  had  been 
by  said  regulations  fixed  at  seventeen  cente  per 
one  hundred  pounds,  and  made  payable  by  the 
United  States  thirty  days  after  clearance  of  the 
vessel  by  which  exportation  was  made;  but  the 
said  collector,  acting  under  instructions  from 
the  Secretary  of  the  Treasurv,  given  on  the  6th 
day  of  December,  1870,  wholly  refused  to  per- 
form or  cause  to  be  performed  in  any  manner 
an^  other  act  than  the  receipt  of  said  entry  pre- 
scribed by  said  regulations  to  be  done,  or  caused 
to  be  done,  by  a  Collector  of  Customs  under  the 
4th  section  of  said  Act. 

Thereafter,  inthemonthof  Januai7,1871,the 
said  447, 7 1 2  pounds  of  linseed  cake  were  shipped 
by  the  claimante  and  said  Ludlow  D.  Camp- 
bell, on  the  said  ship  Sterling  Castle,  which  ves- 
sel, with  said  linseed  cake  on  board,  cleared  at 
the  custom-house  at  the  Fort  of  New  York  for 
London,  on  the  80th  day  of  January,  1871,  and 
said  cake  was  thereupon  exported  and  carried 
by  said  vessel  from  New  York  to  the  Port  of 
London,  in  England,  and  there  discharged  and 
delivered,  and  no  part  thereof  has  been  at  any 
time  relanded  in  any  port  or  place  within  the 
limito  of  the  United  States." 

The  argument  of  counsel  for  the  United 
States  and  the  opinion  of  the  Court  of  Claims 
is,  that,  until  the  officers  of  the  customs  comply 
with  all  the  regulations  of  the  Secretary  of  the 
Treasury,  and  the  collector  issues  the  drawback 
certificate,  the  law  imposes  upon  the  United 
States  no  obligation  to  pay  anvthing  for  such 
drawback.  That  the  law  conferred  upon  the 
Secretaiy  the  right  to  make  the  regulations  and 
the  collector  the  power  to  make  ue  certificate 
for  tMyment  of  wiwback,  and  that  the  refusal 
of  the  collector  to  perfprm  the  duties  imposed 
upon  him  preliminary  to  making  his  certificate, 
and  then  refusing  the  certificate,  totally  defeate 
the  claim  of  the  party , who,  by  die  law,  is  g^uar- 
anded  a  right  to  his  drawback,  and  who  has 
complied  with  all  that  the  law  requires  of  him 
to  secure  and  enforce  it. 

It  would  be  a  curious  thine  to  hold  that  Con- 
gress, after  clearly  defining  &e  rlj^tof  theim- 
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porter  to  receive  d 
portetion  of  the  f 
nsd  paid  duty,  htu 
regulations,  whict 
government  again 
right  which  <^d^ 
lations  of  themseJ 
court  would  hesil 
being  altogether  u 

But  the  regolatj 
reasonable.  Mor « 
to  the  full  assertia 
iffs' right.  Itistli' 
Treasury  forbiddi 
under  these  regule 
which  is  the  real  < 
fense  to  this  actii 
this  order,  do  wha 
tions,  repeal  or  ani 
feat  the  law  he  Tt 
making  regulation 
officers  not  to  act  t 
all,  place  himself  c 

We  think  the  Cc 
tion  of  such  a  claii 
on  a  law  of  Congr 
found  in  this  case  i 
the  United  States 
the  amount  he  paic 

The  finding  of  tt 
lations,  this  ollowa 
fixed  at  sev^iteen  c 

The  Actof  Cong^ 
exportation  there  si 
equal  in  amount  to 
terial,  and  the  Seer 
a  regulation  that,  w 
from  the  manufacti 
cake,  the  latter  rei 
per  hundred  pound: 
seed  so  converted 
contract  Uiat  when 
would  refund,  repa; 
a  drawback  to  the  ii 
it  is  because  it  is  in; 
when  the  details  of 
are  left  to  officers  yv 

So  it  is  equallv  cl 
ed  on  the  law  allow 

The  Court  of  Ch 
supposing  that  the  < 
ulations  of  the  Seen 
view  cannot  be  sost 
gives  the  ri^t,  and 
officers  refuse  to  ob> 
defeat  a  right  whicl 

The  ad  section  of 
1850,  granting  all  t 
lands  to  the  States, : 

"  That  it  shall  b< 
of  the  Interior,  as  » 
after  the  passage  of 
accurate  Ust  and  pi 
aforesaid  and  transn 
or  of  the  State  and, 
emor,  cause  a  paten 
therefor;  and  on  tha 
shall  vest  tai  the  Stat 

This  duty  was  al 
the  Secretary. 

In  the  case  of  JZ.  J 
m  U.  8.,  XIX.,5M 
failure  of  the  Secret) 


Digitized  by 


Google 


itss. 


Bakk  of  St.  Thomas  v.  Tee  Jdlia  Blaxe. 


418-438 


nibject  to  a  grant  for  railroad  purposes  of  a 
iile  snbscquent  to  the  Swamp  Land  Act. 

TbU  proposition  was  thus  answci'cd  by  this 
court: 

"  Must  the  State  lose  the  land,  though  clearly 
twimp  hmd,  becftuse  that  officer  has  neglected 
to  do  this?  The  right  of  the  State  did  not  de- 
pend on  his  action,  out  on  the  Act  of  Congress, 
aod  though  the  State  might  be  embarrassed  in 
tbe  assertion  of  this  right  by  the  delay  or  fail- 
uie  of  the  Secretary  to  ascertain  and  make  out 
listi  of  these  lands,  the  right  of  the  State  to 
them  could  not  be  defeated  W  this  delay." 

"Any  other  role  results  in  this,  that  because 
the  Secretary  of  the  Interior  has  failed  to  dis- 
charge his  duty  in  certifying  these  lands  to  the 
State,  tbey  dierefore  pass  under  a  grant  from 
which  they  are  excepted  beyond  doubt,  and 
this  when  it  can  be  proved  by  testimony  capa- 
Ueof  producing  the  fullest  conviction,  that 
tbey  were  of  the  class  excluded  from  plaintiff's 
grant,"  that  is,  was  granted  to  the  State  as 
swamplands. 

And  in  Frmeh  ▼.  I^an,  93  D.  8.,  178 
pom.,  8141,  the  court,  rc-afflrming  R.  B.  Co. 
V.  Bmtk,  said: 

"There  was  no  means,  as  this  court  has  de- 
cided, to  compel  him  (the  Secretary)  to  act,  and 
if  the  party  claiming  under  the  State  in  that 
case  could  not  be  permitted  to  prov^that  the 
land  conveyed  to  him  by  the  State  as  swamp 
land  was  in  &ct  such,  a  total  failure  of  justice 
would  occur,  and  the  entire  grant  to  the  State 
might  be  defeated  bv  this  neglect  or  refusal  of 
the  Secretary  to  perform  his  duty." 

The  application  of  this  reaaomng  tothe  pres- 
ent case  is  too  clear  to  need  illustration. 

It  it  an  error  to  suppose  that  the  officers  of  cus- 
toms, hiclnding  the  Secretarr,  are  in  regud  to 
this  law  createid  a  special  tnbnnal  to  ascertain 
and  decide  conclusively  upon  the  right  to  draw- 
hack.  Their  function  Is  entirely  ministeiiol. 
They  are  authorized  to  pass  upon  no  question 
»Mpntial  to  the  claimant's  right  so  as  to  conclude 
him  in  a  court  of  competent  jurisdiction.  From 
the  moment  he  presents  his  sworn  entry,  they 
iim^y  ascertain  quantities,  identify  and  mark 
padcages,  accept  bonds  and  sureties,  see  that 
the  exported  article  leaves  the  port  in  the  ship. 
These  and  Uke  duties  being  aischarged,  it  is 
the  collector's  duty,  a  mere  ministerial  func- 
tion, to  give  the  certificate  of  drawback.  The 
mount  of  it  is  fixed  at  seventeen  cents  per  hun- 
dred pounds  by  the  r^ulation;  he  has  nothing 
to  do  bat  to  calculate  the  amount  at  that  rate 
on  the  number  of  pounds  shipped.  He  exer- 
OSes  no  Judicial  or  qwui  judicial  function.  He 
ooaclndes  nobodjr's  rights,  and  has  no  power  to 
do  so.  The  rights  which  the  law  gives  cannot 
be  defeated  by  nis  refusal  to  act,  nor  by  his  de- 
ddon  that  no  drawback  was  due. 

Neither  the  Act  of  Congress,  nor  any  rule  of 
eoBstmction  known  to  us,  makes  the  claimant's 
right,  when  the  fccts  on  which  it  depends  are 
deaiiy  estabUahed,  to  turn  upon  the  view  which 
the  collector  or  the  Secretary  or  both  combined, 
laay  entertain  of  the  law  upon  that  subject,  and 
nmch  leas  upon  their  arbitrary  refusal  to  per- 
fonn  the  services  which  the  law  Imposes  on 
them.  ^^ 

A  suggestion  is  made  that  the  right  to  enforce 
the  drawback  in  the  court  is  affected  by  the 
fact  that  it  is  a  gratuity. 
Bee  17  Otto 


It  has  never  been  supposed  that  there  was  a 
gratuity  in  all  the  cases  where  imports  are 
tree  of  duty.  The  purpose  of  the  drawback  pro- 
vision is  to  make  duty  free,  imports  which  are 
manufactured  here  and  then  returned  whence 
they  came  or  to  some  other  foreign  countir, 
articles  which  are  not  sold  or  consumed  in  the 
United  States.  The  linseed  in  this  case  was 
bought  abroad  and  imported  for  the  purpose  of 
being  manufactured,  and  the  product  immedi- 
ately sent  out  of  the  country.  The  drawback 
Srovision  was  simply  a  mode  of  making  the 
nseed  so  imported  and  exported  without  dis- 
tribution in  the  country' duty  free,  and  we  see 
no  gratuity  in  the  case. 

But  if  it  were  a  free  gift,  it  is  not  for  the  of- 
ficers of  the  Government  to  defeat  the  will  of 
Congress  on  this  subject  by  refusing  to  execute 
the  law. 

We  are  of  opinion  that  the  faett  found  by  t/t« 
Court  of  Claim*  ettabUth  t/ie  rigid  of  appeUani* 
to  reeoeer  a  judgment  for  the  eceportea  cake  at  tfte 
rate  oftetenteen  cent*  per  hundred  poundi;  and 
theeateie  remanded  withdireetiont  to  entor  *ueh 
ajudgment. 
True  copy.   Test: 

James  H.  MvKenney,  dcrk.  Sup.  Court,  U.  S. 
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BANE  OP  ST.  THOMAS,  Appt, 

THE  BRITISH  BRIGANTINE  JULIA 
BLAKE,  HER  CARGO  AND  THE 
FREIGHT  DUE  THEREON;  Will- 
iam   T.    ClTNNIDOHAM,    GbAHAH    CUN 

irisonAM  AND  WraTHKOP  R  CuiraTNO- 
HAM,  Claimants  of  Said  Cargo. 

(See  S.  a,  *'  The  JuMa  Blake,"  17  Otto,  418-483.) 

Autliorittf  of  master  to  hypothecate  the  cargo— 
notice  to  lender — burden  of  proof— content  of 
owner. 

1.  The  master  can  neither  seU  nor  hypothecate 
the  oargo,  except  In  case  of  urgent  necessity;  and 
what  he  does  must  be  directly  or  Indirectly  for  the 
bencUtof  the  cargo,  considering  the  situation  in 
which  it  has  been  placed  by  the  accidents  of  the 
voyage. 

£  A  lender,  upon  the  hypothecation  at  the  oaigo 
by  a  master  of  the  vessel  under  his  implied  author- 
ity, is  chargeable  with  notice  of  the  facts  on  which 
the  master  appears  to  rely  as  a  Justlflcation  for  what 
he  is  doing,  and  he  must  make  bis  own  Inquiriea  and 
judge  for  himself,  and  at  his  own  rislc 

8.  Before  there  can  be  a  recovery  against  the 
owner,  it  must  be  shown  that  the  orcumstances 
were  suoh  as  to  make  it  appoienUy  proper  for  the 
master  to  do  what  be  has  done,  lb  this  extent,  the 
burden  of  proof  is  dearly  on  the  lender. 

4.  Where  the  vessel  put  into  port  for  repairs,  and 
such  repairs  could  not  be  effected  without  an  ex- 
pense to  the  cargoowner  of  very  much  more  than 
It  would  ooet  to  xeolalm  his  property,  pay  all  charges 
upon  it  and  send  it  forward  by  some  other  convey- 
ance, the  master  had  no  authority  to  pledge  the  car- 
go for  them  without  the  consent  of  the  owner  or 
consignees. 

[No.  189.] 
Argued  Mar.  19, 1883.    Decided  Apr.  SO,  1883. 


NoTK.— Power  of  the  matter  to  kH  the  veeteL  See 
note  to  Post  v.  Jones,  flO  0,  8.,  XV.,  818. 

Bottomry  and  respondentia  bonds  and  loans.  Eee 
note  to  Blaine  v.  The  Charles  Carter,  8  17.  8.  r4 
Cranch),  8S»;  and  tiote  to  Oonard  v.  AU.  Ins.  Co.,  28- 
n.  8.  a  Pet.),  IM. 
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SCPBEMX  COUBT  OF  THE  UlOTEn)  STATES. 


Oct.  Trail, 


APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  tlie  Southern  District  of  New 
York. 

The  history  and  .facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court. 

Metsrt.  OeorgB  De  Forest  Iiord,  U.  D. 
Lord  and  Henry  Day,  for  appellant. 
Mr.  Everett  P.  Wheeler,  for  appellees. 

Mr.  Chitf  Juttiee  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  instituted  by  the  Bank  of  St. 
Thomas,  as  the  holder  of  a  bottomry  bond, 
against  the  British  brieantine  Julia  Blake,  her 
cargo  and  freight.  The  decree  of  the  district 
court  condemned  the  vessel  and  freight,  but  ac- 
quitted the  cargo  and  its  claimants.  No  appeal 
°«ra8  taken  on  behalf  of  the  vessel  and  freight, 
but  the  libelant  carried  the  case  to  the  circuit 
court  for  a  review  of  the  decree  as  to  the  cargo. 
The  bond  was  for  $11,600,  with  14  per  cent 
marine  premium,  and  the  net  proceeds  of  the 
vessel  and  freight  were  about  |3,S0O.  On  the 
hearing  in  the  circuit  court  the  libel  was  again 
dismii^d  as  to  the  cargo,  and  from  a  decree  to 
that  effect  this  appeal  was  taken. 

The  facts  found  by  the  circuit  court,  on 
which,  in  our  opinion,  the  rights  of  the  parties 
depend,  may  be  stated  as  follows: 

The  Julia  Blake,  a  British  vessel,  owned  by 
Peter  Blake,  of  Nova  Scotia,  left  Rio  de  Jan- 
eiro on  or  about  the  81st  of  March,  1876,for  New 
York,  having  on  board  a  cargo  consisting  of 
682  lo^  of  rosewood.  The  bills  of  lading  were 
three  m  number,  and  were  drawn  to  the  order 
of  James  Philip  Mee,  of  Rio  de  Janeiro,  the 
shipper,  for  268,  189  and  190  logs  respectively. 
About  200  of  the  logs  belonged  to  Mee,  but  tne 
claimants  had  made  advances  on  them  to  him. 
All  the  rest  belonged  to  the  claimants.  The 
charter-party  was  dated  March  16,  1876,  and 
named  Mee  as  the  charterer.  The  stipulated 
freight  was  £220,  of  which  £110  was  paid  in  ad- 
vance. 

Mee  gave  the  master  of  the  vessd  on  sailing 
a  letter  of  instructions,  directing  him  to  ptx)ceea 
to  New  York  and  there  consign  his  vessel  and 
cargo  to  Winthrop  Cunningham  &  Sons,  Phila- 
delphia, the  claimants,  or  their  agents,  and  if 
compelled,  bjr  stress  of  weather  or  other  acci- 
dent, to  put  into  St.  Thomas,  to  consign  the 
vessel  to  Lamb  &  Co.  The  voyage  was  prose- 
cuted with  safety  until  the  8d  or  4th  of  May, 
on  one  of  which  days  the  rigging  of  the  vessel 
parted,  and  her  masts  fell,  the  mainmast  break- 
ing at  the  saddle,  about  six  feet  above  the  deck, 
the  foremast  at  the  head.  The  fallen  spars  and 
wreck  remained  for  sometime  alongside  and 
thumping  before  they  could  be  cleared  away. 
This  rendered  it  imprudent  to  prosecute  the 
voyage,  and  the  master  properly  made  for  St. 
Thomas  as  a  port  of  distress,  where  he  arrived 
on  the  27th  of  May.  On  his  arrival,  he  applied 
to  the  acting  British  Consul,  who  appointed  a 
survey,  conmsting  of  the  harbor-master,  the  prin- 
cipal shipwright  at  the  port,  and  the  master  of 
a  vessel.  The  survey  properly  recommended  a 
discharge  of  the  cargo,  and  it  was  necessary  to 
strip  the  vessel  of  her  copper  to  stop  the  leak. 
The  cargo  was  dischargMl,  and  on  the  8th  of 
June  a  second  survey  ordered  by  the  consul  on 
the  application  of  the  master.  A  copy  of  the 
second  survey,  although  in  evidence,  is  not  in- 
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corporatcd  into  the  findings,  nor  are  its  contest* 
stated,  further  than  that  uie  vessel  was  m^dng 
as  much  water  as  at  the  time  of  the  first  sur- 
vey, and  that  her  metal  had  been  much  broken 
and  was  torn  away  and  ragged. 

When  the  master  arrived^at  St.  Thomas  he 
went  to  several  mercantile  houses  and  aeoned 
to  be  seeking  a  proper  party  to  whom  to  owi- 
sign  the  vessel  He  flnally  went  to  Lamb  Ss 
Co.  and  engaged  them  to  attend  to  the  businesi 
of  the  vessel  and  the  repairs.  He  did  not  show 
them  his  charter-party  or  letter  of  instructiMis, 
but  told  them  he  had  lost  those  papers. 

Upon  the  arrival  of  the  vessel  at  St  Thomas 
the  master  wrote  his  owner  as  follows: 

"  S.  8.  Beta,  via  Halifax. 

Saint  Thomas,  37th  May,  1876. 

Peter  Blake,  Esq.,  Paniboro,  2ftrta  Scotia: 

Dear  Sir:  I  regret  to  have  to  report  that  the 
brigantine  Julia  Blake,  on  her  voyage  from  Rio 
de  Janeiro,  encountered  heavy  weather  on  the 
4th  inst,  and  for  the  safety  of  lives,  vessel  and 
cargo,  I  was  compelled  to  cut  away  to  righten 
the  vessel,  and  to  put  into  this  port,  as  we  were 
in  a  too  disabled  condition  to  go  north.  A  snr- 
vey  will  be  held  on  Monday,  and  I  will  supple- 
ment this  letter  by  a  telegram  acquainting  you 
what  the  surveyors  recommend  to  be  done  in 
her  present  leaky  and  damaged  state;  it  will 
likely  be  necessary  to  discharge  to  ascertain 
damage,  and  for  new  masts,  etc.  This  mail 
closes  at  once,  so  I  must  defer  giving  you  full 
particulars  until  next  steamer. 

I  remain,  sir,  your  obedient  servant, 

(Signed)  Abram  Knowhon." 

On  the  29th  of  May  he  sent  the  following 
telegram  to  the  owner: 

"Julia  Blake,  St.  Thomas,  dismasted,  leaky; 
consigned  Lamb;  sending  survey  by  mail." 

Afterwards  Lamb  &  Co. ,  on  the  18th  of  June, 
and  the  23d  of  June,  wrote  the  owner.  Coiues 
of  their  letters  are  as  follows: 

"  French  frigate  Minerve,  via.  Philadelphia. 
St.  Thomas,  IS  June,  1876. 

Peter  Blake,  Esq.,  Paniboro,  Nova  Scotia: 

Sir:  We  have  to  confirm  Captain  Knowlton's 
letter  to  you,  dated  37th  vU.,  acquainting  yoa 
that  the  dismasted  brig  Julia  Bb^e  had  put  in 
here  in  a  leaky  and  disabled  condition. 

By  surveyor's  recommendation  the  vessel  has 
been  discharged,  and  is  today  on  the  marine 
repairing  slip,  for  shipping  ana  caulking  etc.; 
masts,  sails,  etc.,  are  being  made,  and  in  the 
course  of  another  month  The  Julia  Blake  will 
probabl;f  be  readv  for  sea  in  a  seaworthy  ^ate. 

Captain  Knowlton  dispatched  you  a  telegram 
thus: 

'Julia  Blake,  Saint  Thomas,  dismasted, 
leaky;  consigned  Lamb;  sending  survey  mail,' 

on  the  29th  uU., 
which  no  doubt  reached  you  promptly  and  cor 
rectly.  From  his  not  receiving  any  reply  Cram 
you,  he  concluded  that  you  wished  him  to  fol- 
low the  customary  routine  with  dociunants 
etc.  Meantime,  we  hand,  herein,  oertlfled  0(H>y 
of  extended  protest  from  the  '  British  coosu- 
lale,'  which  may  interest  you.  No  doubt  your 
letters  will  state  in  what  manner accountanov 
are  to  be  paid.  We  remain,sir,yoar8  faithful)^, 
(Signed)         Lamb  &  Co." 

"  Alpha  via  Hidifax. 

St  Thomas,  tSd  June,  1S76. 
Peter  Blake,  Esq.,  Partboro,  Aota  Scotia: 
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Sir:  We  last  wrote  you  on  the  13th  instant, 
tM  Philadelphia,  with  certified  copy  of  extend- 
«d  proteot  per  Julia  Blake,  which  we  trust  has 
racbed  Tou  siutely. 

The  S.  S.  Alpha  arrived  here  to-day  from 
BiJifaz,  without  bringing  us  any  letter  from 
you,  bat  Captain  Enowlton  tells  us  that  he  bad 
«comn>nnication,  and  we  therefore  refer  you 
to  him  or  bis  advices  for  particulars,  in  connec- 
tfcm  with  the  repairing  and  refitting  of  the  brig- 
«tiiM  Julia  Blake. 

We  snppoee  that  your  next  wHl  furnish  in- 
stnictioiis  regarding  funds  for  expenses  here, 
if  you  don't  proyiae  the  needful,  same  will 
likely  be  raised  by  bottomir  and  respondentia 
loan,  payable  on  arrival  at  New  York. 

The  Julia  Blake  should  be  ready  for  sea 
about  IStli  pratimo,  and 
We  remain,  sir,  your  obedient  servants, 

(Signed)  Lamb  &  Co." 

To  these  letters  of  Lamb  &  Co.,  Blake  the 
owner,  replied  thus: 

"  Parsboro,  Jirfy  .^tt,  1S76. 
James  Donald  Lamb  &  Co.,  Esqrs.,  St.  Thomai: 
Dear  Sir:  I  received  your  favor  yesterday,  as 
lilcewiae  of  the  13th  June,  by  way  of  Philadel- 
phia, on  the  29th  day  of  June.   My  dear  sirs,  I 
did  not  know  who  to  wright  to  luitil  lately,  as 
Mr.  J.  P.  Whitney  was  righting  and  getting  me 
toii^t  to  O.  R.  Smith,  Saint  Thomas.  I  don't 
know  any  person  tiiere;  please  excuse  me,  as  I 
could  not  answer  your  letter  before  this  time; 
S3  for  the  '  Julia  Blake '  and  the  funds  for  re- 
pairing, I  think  it  will  be  all  right.    I  hope  it 
WMi't  be  too  much.    I  think  J.  P.  ■Whitney 
will  see  it  all  paid  after  she  comes  to  N.  York. 
Vktae  give  all  the  time  you  can,  and  I  gar- 
intee  you  will  have  the  pay,  as  I  pay  every 
one.    My  dear  sir,  this  is  a  Uiing  I  never  had 
to  do  before,  you,  or  any  person  acting  for  The 
Julia  Blake  will  be  sure  of  your  pay;  the  ves- 
sel is  worth  all  expenses.    I  depend  on  you  to 
do  what  is  right  and  just;  after  a  Justment  and 
everything,   the  whole  of  the  repairs  won't 
come  out  of  me.    I  think  I  will  be  able  to  pay 
my  share,  aa  the  Captain  Koltin  will  tell  you. 
I  want  yon  to  make  sure  of  yourself  bn  boUom- 
Tf  unto  you  see  how  this  will  gow  in  N.  York; 
yen  will  please  let  me  know  by  return  of  steam- 
er from  St.  Thomas,  all  the  particulars,  as  also 
the  amount  of  repairs,  and  by  so  doing  you 
win  much  obUge  your  humble  servant, 

(Signed)  Peter  Blake." 

On  receipt  of  this.  Lamb  &  Co.  wrote  the 
follawing  letter: 
"  Copy  pr.  r.  8.  Alpha. 

St.  Thomas,  to  July,  1876. 
Peter  Blake,  Esq.,  ParOoro,  N.  8. 

Dear  Sir:  We  have  to  acknowledge  the  re- 
ceipt of  your  valued  favor  of  4th  Instant,  the 
contents  of  which  claim  our  best  attention. 

The  Julia  Blake  is  progressing  with  her  re- 
paira,  and  will  soon  be  ready  to  take  in  cargo; 
we  eannot,  at  present,  give  you  any  precise  es- 
timate of  Uieexpenaes,as  a  good  deal  remains  to 
be  dine  yet,  but  Captain  Enowlton  is  putting  the 
vessel  in  first  rate  order,  having  at  the  same 
thne  r^pud  to  every  practicable  economy. 

The  case  being  one  of  '  general  average,'  the 
cargo  will  of  course,  contribute  its  proper  pro- 
porticm  towards  expenses,  and  we  think  tiie 
docmnents  which  Captain  Knowlton  will  take 
vifli  him,  iriD  waiiet  the  adjustment  speedy 
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and  satisfactory  to  all  the  interests  and  parties 
concerned. 

We  are,  dear  shr,  yours  faithfully, 

(Signed)  Lamb  &  Co." 

Under  date  of  June  1, 1876,  Lamb  &  Co. 
wrote  the  shipper  of  the  cargo  at  Rio  de  Janei- 
ro as  follows: 

"  Star  Ball  steamer  from  Porto  Rico. 

Rio  Janeiro.        St.  Thomas,  l*t  Jtme,  1S76. 

Dear  Sir:  We  have  to  advise  that  the  brigan- 
tine  Julia  Blake  put  in  here  on  the  27th  uA., 
dismasted  and  leaky.  A  survey  has  been  held, 
and  for  effecting  repairs,  etc.,  the  cargo  is  be- 
ing discharged. 

Captain  Knowlton  tells  us  that  he  has  cabled 
the  '  casualty'  to  the  United  States.  As  the 
cargo  is  consigned  '  to  order,'  we  have  been  vox- 
able  to  acquaint  the  New  York  consignees  of 
the  misfortune. 

We  remain  yours,  faithfully, 

(Signed)  Lamb  &  Co." 

During  all  the  time  the  vessel  was  at  St 
Thomas  there  was  facility  for  telegraphic  com- 
munication with  New  York,  and  until  the  21st 
of  July  with  Rio  de  Janeiro,  by  way  of  New 
York,  London,  Lisbon  and  Pemambuoo.  On 
this  last  date,  a  break  occurred  in  the  cable  be- 
tween Bahiaand  Rio  de  Janeiro,  but  the  West- 
em  Union  Telegraph  Company  continued  to 
transmit  telegrams  to  Bahia,  from  whence  tiiey 
were  forwarded  to  Rio  de  Janeiro,  the  time  re- 
quired for  transmission  from  New  York  to  Rio 
de  Janeiro  being  about  five  days.  These  lines 
of  telegraph  were  often  employed  by  merchants 
and  men  of  business  at  St.  'Thomas,  and  that 
from  St.  Thomas  to  New  York  was  known  to 
and  used  by  the  claimants.  From  the  findings 
it  does  not  appear  that  the  telegraph  was  used 
by  any  of  the  parties  after  tlie  telegram  was 
sent  the  owner  of  the  vessel  on  the  29ui  of  May, 
and  no  other  letters  appear  to  have  passed  I>e- 
tween  the  parties  imtil  after  the  vessel  had  com- 
pleted her  repairs  and  sailed  with  her  cargo  for 
New  York. 

Immediately  after  the  second  survey  was 
completed  the  repairs  on  the  vessel  were  com- 
menced. The  bius  for  the  repairs  and  supplies 
were  paid  by  Lamb  &  Co.,  after  the  master  had 
certified  to  their  correctness.  The  repairs  were 
completed  on  the  22d  of  July,  and  thereupon  the 
master  advertised  for  a  loan  on  bottomry  and 
respondentia  of  ship,  freight  and  cai^,  to  the 
amount  of  $7,600,  or  thereabouts,  'The  Bank 
of  St.  Thomas  alone  made  a  proposal,  and  for 
the  whole  amount,  at  a  maritime  interest  of  14 
per  cent.  Lamb  &  Co.  made  no  inquiries  as 
to  the  neccMity  of  the  repairs  and  supplies,  but 
relied  wholly  on  the  statement  of  the  master. 
The  only  inquirr  made  by  the  Bank  was  as  to 
the  sufficiency  of  the  security  and  the  regularity 
of  the  papers  in  their  form  of  execution. 

The  discbarge  of  the  cargo  was  necessary  in 
order  to  stop  the  leaks  and  make  the  vessel 
seaworthy.  'The  repairs  and  supplies  furnished, 
as  well  as  the  re-metalling,  were  necessary  to  put 
the  vessel  in  a  seaworthy  condition  for  a  voyage 
to  New  York. 

When  the  loan  came  to  be  closed,  the  master 
told  Lamb  &  Co.  that  a  large  amount  of  ex- 
penses had  been  incurred  of  which  they  had  no 
previous  information,  and  that  the  amount  re 
quired  to  defray  the  expenses  and  jpay  their 
commissions  and  charges  was  $11,600.    This 
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amount  the  Bank  advanced  and  took  the  bond. 
The  vessel  left  St  Thomas  on  the  5th  of  Au- 
gust. On  her  arrival  in  New  York  the  pay- 
ment of  the  bond  was  refused  and  she,  with  her 
freight  and  cargo,  was  libeled. 

The  cargo  was  not  perishable  and  would  not 
have  been  injured  bv  being  stored  under  cover 
at  St.  Thomas  for  uiree  or  four  months,  and 
was  worth  in  New  York  about  $18,000.  St. 
Thomas  is  a  central  port  where  vessels  go  seek- 
ing business,  and  to  which  parties  requiring 
vessels  also  go.  Vessels  for  the  shipment  of 
merchandise  are  ^ways  available  there.  The 
cargo  could  have  been  forwarded  from  there 
by  vessels  other  than  The  Julia  Blake  for  from 
$1,000  to  $1,600,  and  it  was  for  the  interest  of 
er  than  hypothecated  to  pay  for  repairs  to  The 
the  owners  that  it  should  be  so  forwarded,  rath- 
Julia  Blake. 

On  the  2Sth  of  September,  after  the  vessel 
bad  sailed  for  New  York,  Lamb  &  Co.  wrote 
the  shipper  of  the  cargo  as  follows: 

"  Per  8.  S.  Nile,  via  Southampton. 

Rio  dfi  Janeiro. 

St.  Thomas,  28th  September,  1876. 

Dear  Sir:  Your  favor  of  the  ISth  July  last 
reached  us  recently  ma  Porto  Rico,  and  only 
after  The  Julia  Blake  had  sailed  from  this  port. 
The  letter  of  instructions  which  you  mention 
having  given  to  Captain  Knowlton  on  sailing 
from  Rio  has  never  been  laid  before  us,  nor  did 
he  produce  the  charter-party,  although  we  re- 
peatedly asked  for  it;  he  alleged  that  it  had 
been  mislaid  or  lost  at  the  time  of  the  disaster 
at  sea,  and,  on  being  questioned,  denied  hav- 
ing any  instructions  from  you  as  to  the  con- 
signment of  vessel  in  case  of  average.  The  bills 
of  lading  being  '  to  order '  left  us  no  clue  as  to 
the  consignees  of  cargo.  The  casualty  was, 
however,  at  once  cabled  to  the  New  York  Board 
of  Underwriters. 

While  we  regret  that  you  should  have  felt 
any  doubt  as  to  our  compliance  with  your 
wishes,  it  will  now  be  clear  to  you  how  blame- 
less we  are  in  the  matter. 

Whether  Captain  Enowlton  purposely  with- 
held information  from  us,  or  ifhe  actually  did 
lose  the  documents  referred  to,  remains  at  pres- 
ent open  for  conjecture  only,  but  the  control 
intended  to  have  been  placed  with  us  remained, 
in  part  at  least,  in  hands  of  the  captain,  as  mas- 
ter of  the  vesseL 

We  would  suggest  that  you  advise  us  by  mail 
of  the  despatch  of  all  vessds  conveying  instruc- 
tions from  you  to  our  Arm,  in  the  event  of  their 
putting  into  this  port  in  distress — would  thus, 
if  necessanr,  be  able  at  once  to  take  up  a  posi- 
tion with  the  master,  and  the  protection  of  your 
interests  at  our  huids  can  thus  not  be  disputed 
or  ignored. 

The  adoption  of  such  a  course  on  your  part 
is,  we  think,  more  advisable  under  present  cir- 
cumstantial means  of  mail  communication  be- 
tween Rio  and  St.  Thomas. 

We  are,  dear  sir,  yours,  very  truly. 

Lamb  &  Co." 

The  letter  from  the  shippw  referred  to  is  not 
included  in  the  findings,  and  it  nowhere  appears 
that  it  was  in  evidence. 

The  case  depends  entirely  on  the  authority  of 
the  master  of  the  vessel  to  give  the  bottomry 
bond  on  the  cargo.  It  is  now  the  settled  law  of 
the  Knglish  courts  that  a  master  "  Cannot  bot- 
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tomiy  a  ship  without  communication  with  hi» 
owner,  if  communication  be  practicable,  and,  a 
fortiori,  cannot  hypothecate  the  cargo  wlthoot 
communicating  with  the  owner  of  it,  if  conunu- 
nicationwith  such  owner  be  practicable."  The 
Casta Marittima,  L.  R.,  2  App.  Cas.,  157.  This 
doctrine  was  first  announced  m  The  Bonaparte, 
8  Moore,  P.  C.  ,469,  decided  in  1868,  and  has  been 
steadily  adhered  to  since,  not  hotrever,  without 
decided  opposition  by  Dr.  Luehington.  7S< 
Eaminirg,  2  Moore,  P.  C.  (N.  8.),  819;  The  Cargo 
ex  Sultan,  1  Swab.,  511.  Whether  tbemle,  to 
the  extent  it  has  been  carried  in  England,  is  in 
accordance  with  the  general  maritime  law,  as 
understood  in  this  country  and  the  maritime 
nations  of  Europe,  other  than  Great  Britain,  or 
whether,  since  The  Julia  Blake  was  a  British 
vessel,  the  authority  of  her  master  ih  a  Danish 
port  is  to  be  determmed  by  the  English  law,  in* 
stead  of  the  general  maritime  law,  or  ihe  law 
of  Denmark,  arc  questions  we  deem  it  unneces- 
sary to  consider,  for,  in  our  opinion,  even  under 
the  most  liberal  construction  of  any  recognized 
rule  which  can  be  invoked  for  the  autbori^  of 
the  master  over  the  cargo,  this  bond  cannot  be 
sustained. 

The  master  can  neither  sell  nor  hypothecate 
the  cargo,  except  in  case  of  urgent  necessity, 
and  his  authority  for  that  purpose  is  no  morr 
than  may  reasonably  be  implied  from  the  cir- 
cumstances in  which  he  is  placed.  He  acts  for 
the  owner  of  the  cargo  because  there  is  a  neces- 
sity for  some  one  to  do  so,  and  like  every  agent 
whose  authority  arises  by  implication  of  law,  he 
can  only  do  what  the  owner,  if  present,  ought 
to  do.  Necessity  develops  bis  authoritv  and 
limits  his  powers.  What  he  does  must  be  di- 
rectly or  indirectly  for  the  benefit  of  ihe  cargo, 
considering  the  situation  in  which  it  has  been 


placed  by  the  accidents  of  the  voyage.    As  -i 
said  by  bir  William  Scott,  in  T/<«  GraUtudine, 
8  C.  Rob.  ,261  ,by  which  the  power  of  the  master, 
imder  proper  circumstances,  to  hypothecate  the 
cargo  to  pay  the  expenses  of  repairs  on  the  ship 
was  incontrovertibly  established-  "In  all  cases 
it  is  the  prospect  of  the  benefit  to  the  proprietor, 
that  is  at  the  foundation  of  the  authority  of  the 
master.    It  is  therefore  true,  that  if  the  repairs 
of  the  ship  produce  no  benefit  or  prospect  of 
benefit  to  the  cargo,  the  master  cannot   bind 
the  cargo  for  such  repairs ;  but  it  appears   to 
me  that  the  fallacy  of  the  argument,  that  the 
master  cannot  bind  the  cargo  for  the  repairs  of 
the  ship,  lies  in  supposing  that  whatever  Is  d<H>e 
for  the  repairs  of  the  ship  is  in  no  degree  and 
under  no  circumstances  done  for  the  benefit,  or 
with  theprospectof  benefittothecargo;  vrliei«- 
as,  the  fact  is,  that  though  the  prospect  of  ben- 
efit may  be  more  direct  and  more  immediate  to 
the  ship,  it  may  still  be  for  the  preservatioii  and 
conveyance  of  the  cargo,  and  is  justly  to  be  ooa- 
sidered  as  done  for  the  common  benefit  o^  botih 
ship  and  cargo."  To  the  same  effect  is  ^bat  -was 
said  by  Chief  Baron  Pollock,  in  Bunca-n  v.  An*- 
«0n,  1  Exch.,  557:    "But  this  agen(^  for  ti>v» 
freighter  is  confined  to  cases  affectinglUs  inter- 
est, and  where  the  sale  or  pledge  is  directly  or 
indirectly  for  his  benefit.    It  is  directW  better 
cial  where  goods  are  damaged  by  perils  of  tb^ 
sea,  and  sold;  it  is  indirectly  so  where   tbe>«  lb 
damage  to  the  ship,  and  the  repairs  become  ae^ 
essaiT  for  the  benefit  of  the  whole  adventoici.' 
Sir  Robert  Phillimore  was  even  more  expfidlte 
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the  csaeof  The  Onward,  L.  R.,  4  Adm.  &  £cc., 
57,where  he  used  this  language:  "The  next  con- 
xqaence  from  the  doctrine  of  agency  is  that  the 
master  must  sustain,  to  the  best  of  his  power, 
the  interest  of  the  alwent  owner.    This  is  a  prin- 
dple  rf  general  maritime  law,  and  not   *   *  * 
of  EndMi  law  only.     Boolay-Patv  obserres: 
•  ♦  •    he  must  do  that  wmch  there  Is  fair 
ntaoD  to  suppose  the  owner,  if  present,  would 
do.    *   •    *    The  master  is  to  remember  the 
foundation  of  his  authority  to  give  a  bottomry 
bond  on  cargo  is  the  prospect  of  benefit,  direct 
or  indirect,  to  the  proprietor  of  it.    This  prin- 
ciple limits  the  authority  of  the  master  in  this 
nMex.'   So,  in  this  country,  Mr.  Juttice  Wash- 
ington said,  in  Bo»$  v.  Tlie  Active,  2  Wash.  (C. 
C),  237;  "But  at  all  events  the  necessity  must 
be  such  as  to  connect  the  act  with  the  success  of 
the  Toyage;  and  not  for  the  exclusive  interest 
of  the  slupowner."    Undoubtedly  in  all  such 
cases  much  is  left  to  the  master's  discretion,  but, 
to  use  the  language  of  Mr.  Justice  Story  in  The 
Pmehet,  8  Mas.,  259,  "he  must  exercise  it  con- 
aaead'oosly  for  the  general  interest."     This 
court  said,  in  Iru.  Co.  v.   The  Sarah  Ann,  18 
Pet.,  400,  speaking  of  the  analogous  authority 
oftfaemaster  to  sell  the  ship:  "All  will  agree 
that  the  master  must  act  in  good  faith,  exercise 
his  best  discretion  for  the  oeneflt  of  all  con- 
cerned, and  that  it  can  only  be  done  upon  the 
compnlsion  of  necessity,  to  be  determmed  in 
eadi  case  by  the  actual  and  impending  peril  to 
wbkk  the  vessel  is  exposed."     And  m   The 
AmOie,  6  Wall..  27  [73 U.  8.,  XVIII.,  808],  it 
was  said:  "And 'this  necessity  is  a  question  of 
bet,  to  be  determined  in  each  case  by  the  cir- 
cmnstaoces  in  which  the  master  is  placed  and 
the  perils  to  which  the  property  is  exposed.    If 
Che  master  can  within  a  reasonable  time  consult 
the  owners,  he  is  required  to  do  it,  because  they 
should  have  an  opportunity  to  decide  whedier, 
in  tbor  judj^ment,  a  sale  is  necessary."    When 
the  master  is  dealing  with  the  cargo  for  the 
benefit  of  the  voyage,  he  must  endeavor  to  hold 
the  balance  evenly  between  his  two  principals; 
be  must  not  sacrifice  the  ship  to  the  cargo  or 
the  cargo  to  the  ship.     The  Onuard,  tupra, 
p.  58 

It  is  equally  well  settled  that  a  lender,  upon 
tte  hypothecation  of  the  cargo  by  a  master  of 
thevciBel  under  his  implied  authority.ischarge- 
»Me  with  notice  of  the  facts  on  which  the  mas- 
ter appears  to  rely  as  a  justification  for  what  he 
is  domg.     Such  a  lender  is  presumed  to  know 
that  the  power  of  the  master  is  to  be  determined 
i^  tlie  necessities  of  the  case  in  their  legal  oper- 
snoD  on  the  owner  of  the  cargo.    As  necessity 
creates  the  agency,  and  that  only  can  be  author- 
bed  which,  ander  the  circumstances,  is  reason- 
able aoid  just,  he  must  make  his  own  inquiries 
■ad  tudge  for  himself,  and  at  his  own  risk, 
^iheatex,  if  the  owner  were  present,  he  would 
do  cr  ought   to  do  that,  or  something  equiv- 
akat.  which  the  master  is  Undertaking  to  do 
tar  him   in   his    absence.      A  lender  cannot 
Ant  his  eyes  to  existing  facts  as  they  appear, 
or  by  reasonable  inquiry  could  be  made  to 
appear,  and  treat  with  the  master  as  a  general 
^ent,  having  authority  to  do  not  only  what 
ue  owner  ought  to  do,   but  what  he  might 
do  if  he  chose.    Before  there  can  be  a  recovery 
the  owner  it  must  be  shown  that  the 
ices  were  such  as  to  make  it  appar- 
8«e  n  Otto. 


ently  proper  for  the  master  to  do  what  he  has 
done.  To  this  extent,  the  burden  of  proof  is 
clearly  on  the  lender.  The  Aurora,  1  Wheat, 
102;  mmuuY.  Oibom,  19  How.,  80  [60  U.  S., 
XV.,  587];  ra«  Amaie,  6  WaU.,  27178  U.  8., 
XVIII.,  808];  The  Orapeehot,  9  Wall,  141  [78 
U.  S.,  XIX..  656];  The  LuH,  10  Wall.,  203  [77 
U.  8.,  XIX.,  909].  In  these  cases  therulewas 
applied  to  the  hypothecation  of  the  ship  by  the 
master,  where  less  strictness  will  ordinarily  be 
required  than  in  the  hypothecation  of  the  car- 
go, Ijecause  the  master  is  the  appointed  agent  of 
tiie  owner  of  the  ship,  but  the  mvoluntary  agent 
of  the  owner  of  the  cargo. 

It  remains  only  to  apply  these  well  settled 
rules  to  the  facts  of  the  present  case. 

When  the  loan  was  advertised  for  and  put  on 
the  market,  the  cargo  was  out  of  the  vessel  and 
in  store.  It  was  not  perisliable  and  could  be 
sent  forward  to  its  place  of  destination  in  an- 
other vessel,  without  any  considerable  delay,  at 
acostof  from  $1,000  to |1,500.  Thevesselhad 
been  two  months  in  port.  Her  cargo  was  con- 
signed to  New  York.  The  bills  of  lading  were 
drawn  to  the  order  of  the  shipper,  but  accom- 
panying them  was  a  letter  to  the  master  instruct- 
ing him  to  whom  to  report  at  the  end  of  his  voy- 
age. If  this  letter  had  been  lost,  as  the  master 
clamed  it  was,  the  fact  that  it  had  been  given 
was  not  forgotten  by  him,  for  when  he  first  went 
to  Lamb  &  Oo.  he  told  them  of  its  loss.  From 
that  time,  for  nearly  two  months  and  until  the 
day  before  the  loan  was  advertised  for,  tele- 
graphic communication  lietween  St.  Thomas 
and  Rio  de  Janeiro  was  practicable  and  reason- 
ably direct.  The  necessity  for  unloading  the 
cargo  and  making  extensive  and  costly  repairs 
on  the  vessel  to  fit  her  for  the  further  proeecution 
of  the  voyage,  was  known  as  soon  as  the  surveys 
were  completed,  and  yet,  neither  the  master  nor 
Lamb  &  Co.  made  any  attempt  to  ascertain  from 
the  shipper,  by  telegraph,  his  wishes  about  the 
disposition  to  be  made  of  the  cargo  under  the 
circumstances,  or  even  to  get  information  as  to 
the  names  of  the  consignees  in  Hew  York,  with 
whom  there  could  be  communication,  both  by 
mail  and  telegraph.  Dimb  &  Co.  did,  indeed, 
on  the  first  oi  June,  write  the  shipper  by  mail 
that  the  vessel  had  put  into  St.  Thomas  dismast- 
ed and  leaky;  that  a  survey  had  been  held,  and 
that,  for  effecting  repairs,  the  cargo  was  being 
discharged;  but  even  this  meager  information 
did  not  probably  reach  its  destination  until  about 
the  13th  of  July,  only  a  few  days  lief  ore  the  loan 
was  advertised  for. 

Although  Lamb  &  Co.  were  engaged  by  the 
master  to  attend  to  the  business  of  the  vessel 
and  her  repairs,  they  made  no  inquiry  as  to  the 
propriety  of  what  was  done,  but  relied  entirely 
on  the  statements  of  the  master,  and  apparently 
allowed  him  to  do  what  he  pleased,  for  it  was 
not  until  a  loan  of  |7,500  bad  been  applied  for 
and  taken,  that  they  knew  it  would  require 
$11,600  to  defray  expenses  and  their  charges  and 
commissions,  and  then  only  when  it  was  told 
them  by  the  master. 

The  findings  show  that  when  the  vessel  had 
been  out  from  Rio  de  Janeiro  a  little  more  than 
thirty  days,  her  rigging  ^rted  and  her  masts 
fell,  the  mainmast  or^tung  at  the  saddle  and 
her  foremast  at  the  head.  On  her  arrival  at  St. 
Thomas,  her  cargo  had  to  be  discharged  to  stop 
the  leaks;  her  metal  was  much  broken  and  torn 
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away  and  ragged,  and  had  to  be  replaoed  vrtth 
new  to  make  her  seaworthy  for  a  voyage  to  New 
Tork,and  although  she  sold  when  she  got  to 
New  York  for  but  $4,600,  leavine  only  |8,500 
produced  from  the  vessel  and  frdght  to  apply 
on  the  loan,  the  aggregate  of  ber  expenditures 
in  St.  Thomas  was  ^11,600. 

From  these  facts  it  is,  to  our  minds,  apparent 
that  when  the  vessel  arrived  at  St  Thomaa,  she 
ought  not  to  liave  been  repaired  at  the  risk  of 
expense  to  the  owner  of  the  cargo  without  his 
consent,  and  that  this  could  easily  have  been  as- 
certained by  an  inquiry  into  the  facts.  She  came 
in  dismasted  and  leaky  for  a  general  equipment 
and  refit,  with  a  cargo  substantially  imperish- 
able, which  mi^ht  be  forwarded  in  another  ves- 
sel at  comparatively  small  expense,  and  it  must 
have  been  easy  to  see  that  to  repair  the  vessel 
at  the  risk  of  the  owner  of  the  cargo  would  be 
to  place  his  interests  in  jeopardy  without  any 
urgent  necessity  on  his  account.  Ko  master, 
who  held  the  Inlance  evenly  between  his  two 
principals, could  have  believed  himself  justified, 
under  the  circumstances,  in  hypothecating  the 
cargo  for  any  such  purpose,  without  notice  to 
the  owner.  But  when  the  repairs  were  com- 
pleted and  the  hypothecation  was  tendered,  the 
impropriety  of  what  the  master  proposed  to  do 
was  even  more  apparent.  Then  the  offer  was 
to  pledge  vessel,  freight  and  cargo  for  |13,324, 
when  the  most  casual  observer  must  have  seen 
that  the  vessel  and  freight  would  actually  secure 
only  a  comparatively  small  part  of  the  amount 
■  required.  Of  all  this  the  lender,  who  made  no 
inquiries  whatever,  is  chargeable  in  law  with 
notice.  Had  he  inquired  and  been  deceived 
through  no  fault  of  his  own,  the  case  might  have 
been  different.  But  having  failed  to  inquire  at 
aU,  he  is  presumed  to  know  all  that  the  master 
knew.  His  case  presents  itself,  therefore,  as 
that  of  a  lender  upon  the  hypothecation  of  a  car- 
go by  the  master,  without  communication  with 
uie  consignee  or  owner,  to  pay  the  expenses  of 
permanent  repairs  to  the  vessel,  when  it  was 
manifest  that  the  owner  of  the  cargo  could  not 
be  benefited  by  what  was  done,  to  anjrthing  like 
the  amount  with  which  he  was  to  be  charged. 

It  is  contended,  however,  that  the  owner  of 
the  cargo  has  no  right  to  demand  his  property 
at  an  intermediate  port  unless  the  voyage  has 
been  actually  abandoned  or  the  necessary  repairs 
on  the  vessel  cannot  be  effected.  Tne  cargo 
owner  is  not  bound  to  help  the  vessel  through 
with  her  voyage  under  all  circumstances.  It  is 
the  duty  of  the  vessel  owner,  and  of  the  master 
as  his  appointed  agent,  to  do  all  that  in  good 
faith  ought  to  be  done  to  carry  the  cargo  to  its 
place  of  destination,  and  for  that  purpose  the 
cargo  owner  should  contribute  to  the  expense 
as  ntr  as  his  interests  may  apparentiy  require, 
but  be  is  under  no  obligation  to  sacrifice  his  car- 
go, or  to  allow  it  to  be  sacrificed,  for  the  benefit 
of  the  vessel  alone.  He  ought  to  do  what  good 
faith  towards  the  vessel  demands,  but  need  not 
do  more.  If  he  would  lose  no  more  by  helping 
the  vessel  in  her  distress  than  he  would  by  tak- 
ing bis  property  and  disposing  of  it  in  some  other 
way,  he  should,  if  the  veseefowner  or  the  mas- 
ter requires  it,  furnish  the  help  or  allow  the  car- 
fo  to  be  used  for  that  purpose.  To  that  extent, 
e  is  bound  to  the  vessel  in  her  distress,  but  no 
600 


further.  Whoi,  therefore,  a  cai;go  owner  finds 
a  vessel,  with  his  cargo  on  boara,  at  a  port  of 
refuge  needing  rroairs  which  cannot  be  effected 
without  a  cost  to  him  of  more  than  he  woak 
lose  by  taking  his  property  at  that  place  and 
paying  the  vessel  all  her  lawful  charges  agiinst 
Dim,  we  do  not  doubt  tliat  he  may  pay  the 
charges  and  reclaim  the  proptfrtj.  Otiienrise 
he  would  be  compelled  to  submit  to  a  sacrifice 
of  Iiis  own  interests  for  the  benefit  of  others,  and 
that  the  law  does  not  require.  What  charges 
must  be  paid  will  depend  on  the  circumstanoea 
of  the  case.  Sometimes  they  may  include  full 
freight,  expenses  at  the  port  of  refuge,  genenl 
average  charges,  and  possibly  more  and  some- 
times less;  but  upon  rail  payment  of  such  as  an 
in  law  demandable.  the  cargo  must  be  surren- 
dered. 

In  the  present  case,  it  is  not  only  found  as  a 
fact  that  it  was  for  the  interest  of^  the  shij^ier 
that  his  property  should  be  forwarded  by  some 
other  vessel  rather  than  that  it  should  oe  hy- 
pothecated to  pay  for  the  repairs,  but  everything 
else  in  the  findings  points  unmistakably  to  the 
conclusion  that  such  repairs  could  not  have  been 
effected  without  an  expense  to  him  of  very  much 
more  than  it  would  cost  to  reclaim  his  property, 
pay  all  lawful  charges  upon  it,  and  send  it  tot- 
ward  by  some  other  conveyance.     Dnder  such 
circumstances,  we  have  no  hesitation  in  saying 
that  the  master  had  no  authority  to  pledge  the 
cargo  as  he  did,  without  the  consent  of  the  ship- 
per or  consignees.  The  notice  given  the  shipper 
was  entirely  insufi9cient  and  furnished  no  sudi 
information  as  would  require  him  to  act  other- 
wise than  he  appears  to  have  done.     He  did  not 
get  the  letter  until  nearly  six  weeks  after  it  was 
written,  and  from  its  contents  he  was  justified 
in  supposing  that  before  his  property  was  in- 
cumbered to  any  considerable  amount  be  would 
be  notified  by  telegraph.     Certainly,  so  long  as 
the  mail  only  was  used  to  communicate  with 
him,  he  need  not  have  supposed  it  was  neces- 
sary at  the  end  of  six  weeks  to  employ  the  tde- 
graph  for  a  response  to  such  informattoD  as  he 
got    It  must  have  been  apparent  from  the  out- 
set, at  St  Thomas,  that  it  would  be  neoeasoiy 
to  hypothecate  the  cargo  to  pay  for  the  repairs 
if  they  were  made,  and  there  was  no  excnaefor 
not  communicating  that  fact  either  to  the  ddp- 
per  or  the  consignees  before  it  was  too  late  for 
them  to  object  or  provide  arainst  it     AU  Utis 
the  lender  of  the  money  comd  have  known  if 
inquiry  had  been  made,  and  there  was  abun- 
dance of  evidence  in  all  directions  to  show  that 
no  prudent  cargo  owner  would  voluntarily  do 
what  the  master  was  doing  for  him.     Clearly, 
therefore,  the  hypotheca^n  of  the  cargo  was 
unauthorized  and  void. 

It  is  insisted,  however,  that  if  the  1x>ttoiniT 
bond  cannot  be  enforced,  the  cargo  m»y  be  beta 
in  this  suit  for  such  charges  as  it  was  uahlefor 
to  the  vessel.  No  such  claim  is  mode  in  the  li- 
bel. Full  freight  his  been  paid  and  there  Is  noth- 
ing in  the  case  as  it  comes  to  us  to  show  that 
anything  more  was  demandable.  If  the  t«sb(1 
was  unseaworthy  when  she  left  Riode  Jaaeiio, 
all  the  extraordinaiy  expenses  she  incuifA  OB 
the  voyage  were  prolwDly  throuj^  her  owa 
fault,  and  not  chargeable  on  the  cargo.  At  mrf 
rate,  there  is  nothing  in  the  record  as  it  now 
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itands  to  make  it  proper  for  us  to  remand  the 
cwiw  f or  farthtt  proceedings  under  this  new 
claim. 

Deerte  afflrmed. 

buecopy.  Test; 

Junes  H.  UcKenney,  Clerk,  Sup.  Court,  IT.  8. 


AUGUSTUS  8CHBLL,  Late  CoUector,  Ptff. 
in  Sir., 
e. 
WILLIAM  E.  DODGE  kt  ai. 


HIRAM  BARNEY,  Late  CoUector,  Plff.  in 
Mr., 

V. 

JAMES  ISLER  m  al. 


HIRAM  BARNEY,  Late  Collector,  Plff.  in 

Brr., 

«. 

JOHN  W.  COX. 


HIRAM  BARNEY,  Late  CoUector,  Plff.  in 

Brr., 

e. 

ARNOLD  FRIEDMAN  m  Ai^ 

(See  &  C  IT  Otto,  829, 630.) 

PMoer  of  court  to  alter  it*  judgment. 

"Mt  court  has  no  power,  after  the  term  has 
wsed  and  a  oaose  has  been  finally  disposed  of  bere, 
trajudsmentof  dismissal  of  a  writ  of  error,  to  al- 
ter Its  judgment  to  one  of  affirmance,  (dthouvh.  If 
then  had  been  a  Judgment  of  afBrmanoe,  interest 
would  have  t>eeo  allowed  to  the  defendant  In  error, 
oo  the  amount  of  the  Judgment  below,  during  the 
pcDdenoy  of  the  writ,  and  in  the  judgment  or  dis- 
miwl  no  such  interest  was  allowed. 

[Nos.  109, 122,  134, 186.] 
Ditmitma  Nov.  tl,    ISSl.    Motion   to  recall 

mandate.    Sutmitted  Apr.  J6, 188S.  Decided 

Mag  7,  1883. 

r\  ERROR  to  the  arcuit  Court  of  the  United 
Btatea  for  the    Southern  District  of   New 
ToriL 
On  motioo  to  recall  mandates. 
The  case  is  stated  by  the  court. 
Meart.  CI«ors«  Bliss,  JohnE.  Partoni,  A. 
y>.  GritiBold  and  H.  O.  IngereoU,  for  defend- 
ants in  error,  in  support  of  the  motion. 
No  oppooiiig  counsel. 

Mr.  JttMee  BI»tohforddeUvered  the  opin- 
ioo  of  the  court: 

These  ai«  all  suits  in  each  of  which  a  Judg- 
ment was  rendered  against  a  late  Collector  of 
Customs  for  the  recovery  of  money  paid  as  du- 
ties. Th«re  has  been  a  certificate  of  probable 
esoseineach.  Writs  of  error  to  this  court  were 
hon^t  ly  direction  of  the  government  in  each 
CMe.  When  the  cases  were  reached  in  order  on 
flw  docket  of  Uiis  court  at  October  Term,  1881, 
•he  StAcitor-General,  on  the  part  of  the  govem- 
nMBt,movBd  that  the  writs  of  error  be  dismissed, 
»•  presenting  no  question  which  he  desired  to 
•«gne.  TWa  was  done.  There  was  no  afflrm- 
•■«  of  the  Judgments  below,  and  the  Judg- 
■ms  and  mandates  of  this  court  contained  no 

*Bead  note  by  ifr.  Juittee  Blaxohtobd. 
Bee  17  Otto. 


direction  as  to  interest  on  the  Judgments  below 
duringthe  time  the  write  of  error  were  pend- 
ing. Those  judgments  were  rendered  in  1878, 
and  suspended  by  the  writs  of  error  for  over 
Uireevears.  In  the  i>od^«  Ciiw  the  mandate  was 
issuea,  but  has  never  been  presented  to  the 
court  below.  In  the  other  cases,  the  mandates 
were  issued  and  presented  to  the  court  below, 
and  orders  for  Judgment  were  entered  thereon. 
Counsel  for  the  draendants  in  error  in  the  Dodga 
Com  were  present  in  this  court  when  that  case 
was  so  dismissed,  but  in  the  other  cases  no  coun- 
sel for  the  defendants  in  error  was  present,  and 
the  motions  to  dismiss  were  made  without 
their  knowledge,  and  the  mandate's  were  not  is- 
sued tiU  after  the  close  of  the  Term. 

The  defendants  in  error  now  apply  to  this 
court  to  correct  the  Judgments  and  mandates  in 
these  cases  so  as  to  award  to  them  interest  as 
such,  or  as  damages  for  delay.  There  is  no 
doubt  that,  if  the  defendants  m  error  in  these 
cases  had  in  season  asked  for  Judgments  of  af- 
firmance, their  appUcations  would  have  been 
granted,  and  interest  would  have  been  allowed, 
in  accordance  with  the  decision  Jiist  announced 
in  Sehell  v.  Cochran  [ante,  648].  But  the  diffi- 
culty now  is  that  we  have  no  power  to  vary 
the  Judjrments  or  the  mandates,  after  the  close 
of  the  Term,  no  especial  right  to  do  so  in  these 
cases  having  been  reserved.  It  has  always  been 
held  by  this  court  that  it  has  no  power,  after 
the  Term  has  passed,  and  a  cause  has  been  dis- 
missed or  otherwise  flnaUy  disposed  of  here,  to 
alter  its  Judgment  in  such  a  particular  as  that 
now  asked  for,  the  change  of  a  dismissal  of  a 
writ  of  error,  with  its  legal  consequences,  to  an 
aifirmance  of  the  Judgment  below,  with  its  le- 
gal consequences,  and  not  an  error  of  mere 
form,  or  a  clerical  error,  or  a  misprision  of  the 
clerk,  or  the  like.  Jaekton  v.  Aviton,  10  Pet., 
480; JSanJfc  v.  Mou,  6  How.,  81,  88. 

Tlie  applicationi  are  denied. 

True  copy.    Test: 

James  H.  HcKenney,  Clerk,  Sup.  Court,  IT.  8. 


WILLIAM  O.  OAOE  et  al.,  AppU, 
«. 
JAMES  W.  HERRING  bt 
(See  8.  C 17  Otto,  MO^MS.) 

Ite4t»ued  letter*  patent,  validity  of— combination 
— in/Hitgement. 

*1.  If  a  patent,  contalnlnRaslnKleclalmforaooro- 
blnation  of  several  elements.  Is,  within  four  months 
before  Its  explratlOD,  re-issued  and  extended,  with 
the  same  description  as  before,  but  with  two  olaims, 
the  one  a  repetition  of  the  origlDal  claim,  and  the 
other  for  a  combination  of  some  of  the  elements 
only,  the  re-issue  is  Invalid  as  to  the  new  claim,  and 
valid  as  to  the  other. 

2.  A  patent  for  a  combination  of  several  elements 
is  not  infringed  by  using  less  than  all  the  elements 
of  the  oomunation. 

8.  In  a  patent  for  an  improvement  in  cooling  and 
drying  meal  during  lis  passage  from  the  mlUstonea 
to  the  bolts,  the  claim  was  for  the  arrangement  and 
combination  of  afan,produclngasuotJonblast;the 
meal  chest ;  a  spout  forming  a  oommunloatlon  be- 
tween the  fan  and  the  meal  chest;  a  dust  room  above, 
to  cotoh  the  lighter  part  of  the  meal  thrown  up- 
wards by  the  current  of  air;  a  rotating  spirally- 
flanohed  shaft  in  the  meal  chest,  conveying  toe  meal 
to  the  elevator;  a  ■Hmflnr  ghaft  in  the  dost  room, 

*Head  notes  by  Mr.  Juitice  Qeat. 
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•tsonveylns  the  meal  dust  to  the  elevator;  and  the 
■elevator  takliigr  the  meal  to  the  boHa.  Witliln  four 
months  before  tiie  expiration  of  the  patent,  it  was 
re-Issued  and  extended,  with  two  olalins,  the  one  a 
repetition  of  the  original  dalm,  and  the  other  for 
the  oomblnstlon  oi  the  fan,  the  oonununlcatlnff 
'.spout,  the  meal  ohest  with  the  oonverins  shaft  in  It, 
and  weeleTator,  but  omittlns  the  dust  room  with 
Its oonTerins shaft.  Held,thatthere-ls8uewaBvaIld 
for  the  old^aJm  ouijr ;  and  was  not  infringed  by  the 
use  of  the  fan,  spout,  meal  ohest  with  Ms  oonveying 
shaft,  elevator  and  dust  room,  wtthoutany  convey- 
ing shaft  In  the  dust  room,  or  other  mechanism  pet- 
forminjr  the  same  function. 

[No.  216.1 
Argved  Mar.  18,  £9, 188S.  D«e*dtdMay7, 1883. 

APPEAL  from  the  Circuit  Court  of  the  Unitod 
States  for  the  Northern  District  of  New 
York. 

The  bill  in  this  case  was  filed  in  the  court  lie- 
low,  by  the  appellees,  to  recover  damages  al- 
legeid  to  have  resulted  from  the  infringement  of 
certain  letters  patent,  and  for  an  injunction. 
The  court  below  liaving  found  for  the  com- 

Slainants  and  entered  a  decree  in  their  favor,  the 
ef  endants  appealed  to  this  court 
The  facts  of  the  case  are  fully  stated  by  the 
court. 

Mtttn.  OeorM.  Harding  and  John  B. 
BmneU,  for  app^lants. 

Meitn.  Beqjamln  F.  Tlmraton  and  Edwin 
8.  Jenneif,  for  appellees. 

Jtfr.  JuiHee  Ora,y  delivered  the  opinion  of 
the  court: 

This  is  a  bill  in  equity  for  the  infringement 
of  letters  patent  for  an  improvement  in  means 
for  cooling  and  drying  meal,  re-issued  to  John 
Dencliflela,  and  duly  assigned  to  the  plaintifts. 
The  original  letters  patent  to  Denchneld  were 
dated  20th  April  1858.  The  re-issued  letters 
patent  were  dated  16th  January,  1872,  and  ex- 
tended for  a  period  of  seven  years  from  20th 
April,  1872.  The  circuit  court  held  that  the  first 
claim  of  the  re-iasued  patent  was  valid  and  had 
been  infringed,  and  entered  a  decree  for  the 
plaintiffs.  Bee  lIT<»ring  v.  Oa^e},  14  Blatclif., 
298.    The  defendants  appealed  to  this  court. 

The  original  patent  biagins  by  stating  that 
Denchflela  has  invented  a  new  and  improved  ar- 
rangement of  means  for  cooling  and  drying 
metu.during  its  passage  from  the  grinding  stones 
to  the  bolts.  The  re-issued  ^tent  omits,  in  this 
connection,  the  words  ' '  durmg  its  passage  from 
the  grinding  stones  to  the  bolts."  But  TOth  the 
origmal  and  the  re-issuc,  after  referring  to  the 
same  accompanying  drawings,  proceed  as  fol- 
lows, the  words  in  brackets  being  inserted  in  the 
re-issue  only: 

"  Tliis  invention  consists  in  the  peculiar  ar- 
rangement of  a  suction  fan,  [conveyor  or]  con- 
veyors, and  elevators,  as  hereinafter  described 
whereby  the  meal,  during  its  passage  from  the 
grinding  stones  to  the  bolts,  is  thorougUy  dried 
and  cooled  within  a  limited  space,  ue  whole 
forming  a  simple  and  economical  device." 

Then  follows  a  description,  which  is  the  same 
In  the  original  patent  and  in  the  re-issue,  and  is 
in  substance  as  follows: 

The  millstones,  A,  and  curbs,  are  arranged  in 
the  ordinary  way  on  the  bed,  B.  Spouts,  C, 
carry  the  meal  from  the  stones  down  into  a 
chest,  D,  wliich  is  placed  horizontally  on  tlie 
flooring  of  the  mill.  This  chest  is  equal  in 
length  to  the  tied,  so  that  all  the  spouts  of  the 
several  stones  may  communicate  witix  it;  and  it 
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is  divided  horizontally  lengthwise  by  a  zigzag 
partition  having  openings  mit.  Within  and  at 
the  bottom  of  this  diest  is  placed  a  longitiidiMl 
shaft,  F,  having  a  spiral  flanch  OD  it  w  ith  one 
end  of  this  sliaft  an  elevator,  F',  commanicates, 
which  disdiarges  its  contents  at  «.  A  fan,  G,  ia 
placed  in  a  smtable  box,  H.  This  box  commu- 
nicates with  a  spout,  I,  the  lower  end  of  which 
communicates  with  the  chest,  D,  and  the  npper 
end  with  one  end  of  a  chest,  J,  in  the  uppemost 
part  of  the  mill.  Within  that  chest  a  series  of 
vertical  partitions,  t,  is  so  placed  as  to  form  a 
winding  passage  from  its  communication  with 
the  spout  I  to  an  opening  at  the  opposite  end  of 
the  cnest  That  chest  also  contams  a  longitnd- 
inal  shaft,  E,  having  a  spiral  flanch  on  it  Both 
shafts,  F,  K,  are  rotated  by  any  proper  means. 

The  rest  of  the  specification,  and  the  claim, 
both  in  the  original  patent  and  in  the  re-issue, 
differing  only  by  inserting  in  the  re-isaue  the 
partspnnted  below  in  brackets,  are  as  follows: 

"  The  operation  is  as  follows  :  the  meal  passes 
from  the  stones  A  down  the  spouts  C  and  into 
the  lower  part  of  the  chest  D,  and  is  conveyed 
by  the  spinlly-flanched  shaft  F  into  the  eleva- 
tors F',  the  shaft  F,  which  ia  a  conveyor,  mov- 
ing the  meal  in  the  direction  indicated  by  the 
arrows  8.  The  meal  is  carried  np  by  the  aera- 
tors and  discharged  at  «  directly  into  the  bolts 
or  into  troughs,  and  may  be  conveyed  by  hcp- 
per-boys  or  any  suitable  conveying  device  into 
the  bolts.  While  the  meal  is  thtu  passed 
through  the  stones  A,  spouts  C,  and  the  chest  D, 
a  suction  blast  is  produced  by  the  fan  O,  said 
blast  absorbing  the  moisture  or  vapor  whic^  the 
meal  contains,  and  which  is  heat«l  or  wanned 
by  the  friction  of  the  stones  A.  The  meal, 
therefore,  is  dried  and  cooled  and,  incoaae- 

auence  of  the  time  consumed  during  its  passage 
irou^  the  spouts  C  and  chest  D,  will  be  per- 
fectly acted  upon  by  the  blast,  so  that  all  free 
moistTire  will  be  araorbed.     A  portion  of  the 
finer  and  lighter  particles  of  flour  will  follo-w 
the  blast,  and  will  be  ejected  up  throup^  the 
spout  I  and  through  the  serpentine  or  wutding 
passage  formed  by  the  parts  t',  and  vrill  settle  in 
the  outer  end  of  the  chest  J,  and  be  conveyed 
by  the  conveyor  or  flanched  shaft  K  to  a  nwnt, 
j,  through  which  it  falls  into  the  elevators  P'  and 
unites  with  the  meal  which  is  received  by  tbe 
elevators  direct  from  the  chest  D.     [This  com- 
potmd  arrangement  for  operating  on  the  meal 
while  passing  through  the  chest  D,  and  on  tbe 
escaped  flour  in  the  chest  J,  returning  tbe  latter 
to  the  elevators,'  while  it  is  extremely  'wdl 
adapted  for  large  flotuing  mills  running  tX  hi^ 
speeds  and  with  a  strong  suction  blast,  may  not 
be  either  necessary  or  even  practicable  ui  ^ 
cases.  When  the  grinding  friction  evolves  only 
a  moderate  degree  of  beat,  the  chest  J  and  its 
apparatus  maybe  dispensed  with,  for,  the  tAmts 
bemg  moderated  to  correspond,  so  small  a  quan- 
tity of  the  flne  flour  wll  oe  drawn  throngft  the 
spout  I,  that  such  float  may  be  ejected  cm  the 
mill  floor,  and  be  disposed  of  in  any  convenient 
way  so  as  to  enter  the  bolts.] 

I  do  not  claim  forcing  a  current  of  air  In  Iwon 
a  pair  of  millstones,  wnile  the  same  is  in  opccn- 
tion,  for  the  purpose  of  keeping  the  stonen  in  a 
cool  state  and  preventing  the  heating  of  the 
grain  ;  for  such  means,  although  not  vtujr  afl. 
cient,  have  been  previously  used.  But  I  an  net 
aware  that  parts  arranged  as  herein  shown,  aoaa 
f^  107  U.  S. 

Digitized  by  VjOOQI 


Oasb  y.  HsBRina. 


640-648 


to  aDow  the  meal  to  be  subjected  to  the  blast 
during  its  entire  or  nearly  entire  passage  from 
the  stones  to  the  bolts,  and  insure  the  perfect 
diriog  and  cooling  of  the  meal,  hate  been  pre- 
Tioiuly  used. 

I  claim,  therefore,  as  new,  and  desire  to  secure 
hj  letters  patent : 

1.  [The  arrangement  and  combination  of  the 
auction  fan  Q  and  spout  I  with  the  meal  chest 
D,  receiving  the  mesJ  from  the  grinding  stones, 
and  provided  with  a  conveyor  shaft  F  and  ele- 
Tator  F',  substantially  as  and  for  the  purpose 
«t  forth.] 

2.  The  arrangement  and  combination  of  the 
ehest[9jD  J,  shafts  F  K,  elevators  F',  fan  G,  and 
apont  I,  substantially  as  and  for  the  purpose 
lierein  ^own  and  described." 

No  new  device  was  invented  by  Denchfleld, 
Imt  his  improvement  consistol  in  a  new  combi- 
natioQ  of  old  means  and  devices.  That  combi- 
nation, as  described  in  the  specification  of  his 
original  patent,  includes  seven  elements, 
namely  ;  1 .  The  meal  chest  D  at  the  bottom  of 
tlte  mill,  into  which  the  meal  falls  through  the 
nnDts  C  from  the  millstones.  2.  The  conveying 
sbaft  F,  which  takes  the  meal  from  this  chest 
into  the  elevator  I".  8.  The  elevator  F'  which 
carries  up  the  meal  and  discharges  it  into  the 
bolts  or  hopper-boys.  4.  The  fan  O,  creating  a 
tnctioa  bl^,  which  cools  and  dries  the  meal 
doriog  its  passage  through  the  millstones,  the 
spouts  C  and  the  chest  D.  5.  The  spout  I,  com- 
mnnicating  with  the  fan,  and  through  which 
I2ie  meal  dust,  following  the  blast  of  air,  is 
tlirown  upwards  into  the  chest  J  at  the  top  of 
the  mOL  6.  The  chest  J,  in  which  the  meal 
dust  settles.  7.  The  conveying  shaft  K,  by 
which  the  meal  dust  is  carried  from  this  diest 
into  the  elevator. 

The  only  devices.  Indeed,  which  take  part  in 
coolinz  and  drying  the  meal,  are  the  meal  chest 
at  the  bottom  of  the  mill  with  the  rotating  shaft 
in  it,  the  spout  by  which  that  chest  comrtiuni- 
cates  with  the  fan,  and  the  fan  itself.  The  other 
dust  or  dust  room  at  the  top  of  the  mill  collects 
and  saves  the  lighter  part  of  the  meal  thrown 
upwards  by  the  fan.  The  rotating  shafts  in 
each  chest  convey  all  the  meal,  after  it  has  been 
cooled,  dried  ana  collected,  to  the  elevator,  and 
the  elevator  takes  it  to  the  bolts. . 

Bat  the  fan,  with  its  communicating  spout 
and  meal  chest,  the  dust  room,  the  two  convey- 
ors and  the  elevator,  tend  to  one  result,  the 
cooling  and  drj'ing  of  the  meal,  without  waste 
or  loss,  "  on  its  passage  from  the  grinding  stones 
to  the  bolts,"  "  the  whole,"  as  stated  at  the  be- 
ginning of  the  specification,  "  forming  a  simple 
and  economical  device ; "  and  tlie  single  claim 
in  the  original  patent  is  for  the  arrangement  and 
combination  of  the  seven  elements,  designating 
tliem  all  with  equal  distinctness  by  appropriate 
ietters. 

The  re-Issue  was  granted  more  than  thirteen 
Jem  and  eight  months  after  the  date  of  the 
original  patent,  and  less  than  four  months 
before  that  patent  would  have  expired  ;  and 
contains  two  claims,  the  second  of  which  is  a 
teuMition  at  the  claim  in  the  original  patent. 
The  first  dalm  in  the  re-issue  is  for  a  combi- 
nation of  the  fan  G  and  spout  I  with  the  meal 
*h«8»  D,  receiving  the  meal  from  the  grinding 
stones,  and  provided  with  a  conveyor  shaft  P 
and  elevator  F  ;  and  omits  all  mention  of  the 
See  17  Otto. 


dust  room  J  and  its  conveyor  shaft  K.  This 
claim,  then,  is  for  a  combination  of  five  of  the 
seven  elements  of  the  combination  for  which 
the  patent  was  originally  granted.  The  effect 
is,  to  enlarge  the  claim ;  for,  while  the  original 
claim  was  only  for  these  five  elements  in  combi- 
nation with  the  other  two  elements,  and  would 
not  have  been  infringed  by  the  use  of  a  combi- 
nation of  the  five  without  the  other  two,  the 
new  claim  covers  a  combination  of  the  five  ele- 
ments, whether  used  with  or  without  the  two 
others.  Ihvutyv.  JRuggles,  16  Pet.,  336  ;  Vatux 
V.  Carmpbett,  1  Black,  427  [66  U.  8.,  XVII., 
1681;  w«W  V.  Seeg,  15  Wall.,  187  [82  U.  8., 
XXr.,  89]. 

The  statute  in  force  at  the  time  of  the  issue 
of  the  original  patent  authorized  a  surrender  and 
re-issue  whenever  any  patent  was  "  Inoperative 
or  invalid,  by  reason  of  a  defective  or  insuffi- 
cient description  or  specification,  or  by  reason 
of  the  patentee  claimmg  in  his  roeciflcation  as 
his  own  invention  more  than  he  had  a  right  to 
claim  as  new. "  The  statute  in  force  at  the  time 
of  the  re-issue  made  no  change  in  this,  except 
by  striking  out  the  words  "  description  or." 
Sut.  4th  July,  1886,  ch.  867,  sec.  18  [5  Stat  at 
L.,  117];  Rev.  Stat  sec.  4916. 

The  plaintiffs  do  not  contend  that  in  the  orig- 
inal specification  the  patentee  claimed  as  iSa 
own  mvention  more  than  he  had  a  right  to 
claim  as  new;  or  that  there  is  any  defect  or  in- 
sufficiency in  any  part  of  the  description  or 
specification,  other  than  the  final  claim.  The 
descriptive  part  is,  word  for  word,  tlie  same 
in  the  original  and  in  the  re-issue.  It  is  ar- 
gued that  the  claim  in  the  original  patent  was 
too  much  restricted  by  including  in  the  combi- 
nation elements  which  were  no  part  of  the  real 
invention,  and  that  this  mistake  might  properly 
be  corrected  in  the  re-issue.  But  there  being 
no  error  in  the  descriptive  part  of  the  specifica- 
tion, any  mistake  in  the  claim,  which  is  the 
more  important  part,  and  upon  which  other  in- 
ventors and  the  j^ublic  have  the  right  to  rely,  as 
defining  the  limits  of  the  invention  patented, 
would  be  apparent  on  the  face  of  the  patent  and 
could  not  escape  the  notice  of  any  person  read- 
ing it  with  the  least  care  and  attention. 

It  is  plausibly  suggested  that  "The  claim 
could  be  made  perfect  in  form,  and  consistent 
with  the  description  of  all  that  portion  of  the  ap- 
paratus which  relates  to  the  Invention,  by  sim- 
ply striking  out  the  letter  of  designation  tor  the 
upper  chest,  J,  and  the  letter  of  aesignntion  for 
the  conveyor  shaft  of  that  chest,  K.  But  that 
the  inventor  did  not  and  does  not  intend  so  to 
amend  his  claim  is  conclusively  shown  by  his 
having  repeated  the  same  claim,  including  these 
very  letters  of  designation,  in  the  second  claim 
of  the  re-issued  patent.  His  attempt  is,  while 
he  retains  and  asserts  the  original  claim  in  all 
particulars,  to  add  to  it  another  claim  which  he 
aid  not  make,  or  suggest  the  possibility  of,  in 
the  original  patent,  nor  until  that  patent  was 
about  to  expire. 

To  uphold  such  a  claim,  made  so  late,  would 
be  to  disregard  the  principles  governing  re-is- 
sued patents,  stated  upon  great  consideration  by 
this  court  at  the  last  Term  in  the  case  of  Miller 
V.  Brass  Co..  104  U.  S.,  850  [XXVI.,  788],  and 
since  affirmed  in  manv  other  cases.  James  v. 
Campbell.,  104  U.  S.,fe6  fXXVI.,  786];  Seald 
V.  mee,  104  U.  8.,  787  [XXVI.,  910];  Matthetu 
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V.  Machine  Co.,  105  U.  S.,  64 
Bants  V.  IlYantz,  106  U.  8.,  160 
Johnion  v.  Railroad  Co.,  1(W  U. 
1168];  Mofflttv.  Boger%\a,nte,  76]. 

The  invalidity  of  the  new  claim  in  the  re-is- 
sue does  not  indeed  impair  the  validity  of  the 
original  claim  which  is  repeated  and  separately 
stated  in  the  re-issued  patent.  Under  the  pro- 
visions of  the  Patent  Act,  whenever  through  in- 
advertence, accident  or  mistake,  and  without 
any  willful  default  or  intent  to  defraud  or  mis- 
leaid  the  public,  a  patentee  in  his  specification 
has  claimed  more  than  that  of  which  he  was  the 
original  and  first  inventor  or  discoverer,  his  pa- 
tent is  valid  for  aU  that  part  which  is  truly  and 
justly  his  own,  provided  the  same  is  a  material 
and  substantial  part  of  the  thing  patented,  and 
definitely  distinguishable  from  the  parts  claimed 
without  right;  and  the  patentee,  upon  season- 
ably recording  in  the  Patent  Office  a  disclaimer 
in  writing  of  the  parts  which  he  did  not  invent, 
or  to  which  he  has  no  valid  claim,  may  main- 
tain a  suit  upon  that  part  which  he  is  entitled 
to  hold,  although  in  a  suit  brought  before  the 
disclaimer  be  cannot  recover  costs.  R.  S.  sees. 
4917,  4922;  aSeiUyy.  Morte,  15  How.,  62, 120, 
121;  Vance  v.  Campbell,  above  cited.  A  re-is- 
sued patent  is  within  the  letter  and  the  spirit  of 
these  provisions. 

The  decree  of  the  circuit  court  proceeds  upon 
the  ground  that  the  first  or  new  claim  of  the  re- 
issue has  been  infringed;  but  the  plaintiffs'  bill 
is  not  so  restricted,  and  alleges  generally  that 
the  defendants  have  infringed  the  re-issued  x>a- 
tent.  If  ^e  defendants  have  infringed  the  sec- 
ond or  old  claim,  the  plaintiffs,  upon  filing  a 
disclaimer  of  the  new  one,  are  entitled  to  a  de- 
cree, without  costs,  for  the  infringement  of  the 
old  and  valid  claim.  Considering  that  the  ques- 
tion of  the  validity  of  the  new  claim  in  the  re- 
issue is  a  Question  of  law  upon  the  face  of  the 
patent,  ana  that  its  validity  has  been  sanctioned 
by  the  Commissioner  of  Patents  in  granting  the 
re-issue,  and  upheld  by  the  circuit  court,  uiere 
has  been  no  unreasonable  delay  in  entering  a 
disclaimer;  for  the  plaintiffs  were  not  bound  to 
disclaim  until  after  a  judgment  of  this  court 
upon  the  question.  CReuly  v.  Morte,  above 
cfted;  Seymour  v.  MeCormiek,  19  How.,  96  [60 
U.S.,  XV.,  557]. 

The  question  then  remains  to  be  considered, 
whether  the  evidence  before  us  shows  an  in- 
fringement by  the  defendants  of  the  entire  com- 
bination. 

It  is  proved  and  not  denied  Uiat  the  appcuti- 
tus  in  the  defendants'  mill  is  substantially  like 
that  described  in  the  plaintiffs'  patent,  so  for  as 
regards  the  first  meal  Miest,the  fan  and  the  spout 
connecting  with  the  fan;  and  also  so  far  as  re- 
gards the  elevator  and  the  conveying  shaft  from 
the  first  meal  chest  to  the  elevator;  m  short,  so 
far  as  regards  the  cooling  and  drying  apparatus 
proper,  and  the  devices  for  collecting  and  con- 
veying the  greater  part  of  the  meal,  Ster  being 
cooledi  and  dried,  to  the  bolts. 

The  defendants  are  also  proved  to  have  a  dust 
room,  by  which  the  light  meal  dust  thrown  up- 
wards by  the  fan  through  the  spout  is  collected 
and  saved.  This  part  of  their  apparatus  is  not, 
indeed,  in  form  exactly  like  that  of  the  plaint- 
iffs'. The  plaintiffs'  patent,  with  the  accom- 
panying drawings .  describes  a  single  dust  room 
with  vertical  pmitions  attached  alternately  to 
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the  floor  and  to  the  ceiling,  and  extending  put 
way  of  the  height,  against  which  partitions  the 
meal  dust, -as  U  passes  in  a  serpentine  coone- 
over  one  partition  and  nnder  the  next,  strikes 
and  falls  to  the  floor;  with  an  opening  at  the 
further  end  of  the  room  to  carry  off  the  air 
after  the  meal  dust  has  been  deposited.  The  de- 
fendants' dust  room  consists  of  two  or  three  toc- 
cessive  chambers,  communicating  by  spouts  or 
conductors,  against  the  walls  or  ceilings  of 
which  chambers  the  meal  dust,  as  it  is  curied 
along  bv  the  current  of  air,  strikes,  uid  to  tie 
floors  of  which  it  falls;  with  a  ventilator  at  the 
top  of  the  uppermost  chamber,  through  which 
the  current  oi  air  passes  out,  after  oepceitiiig 
the  meal  dust.    The  defendants'  dust  room  ol 
several  chambers,  with  a  ventilator  at  the  ttqv 
of  the  uppermost  one,  performs  the  same  func- 
tion in  substantially  the  same  way  .and  produce*. 
subBtantiall}^  the  same  result,  as  the  plaintiffs' 
dust  room  with  the  partitions  across  it.  In  short, 
the  defendants'  dust  room,  or  contrivance  for 
collecting  and  saving  the  light  meal  dust  thrown 
upwards  by  the  fan,  is  a  substantial  eqtuvaknt 
for  that  of  the  plaintiffs.  The  defendants  hare, 
therefore,  infringed  this  part  also  of  the  plaist> 
iffs'  combination.     Oould  v.  Bee$,  above  dted; 
/««  V.  HamiUon,  92  U.  8.,  486  [XXIIl.,  4M3; 
Machine  Co.  v.  Murphy,  97  U.  8.,  120  [XXlV., 
9361. 

Ijie  remaining  part  of  the  plaintiffs'  comp- 
ilation is  the  conveyor  shaft  in  the  dust  room, 
by  which  the  fine  meal  dust,  after  it  has  been 
collected  and  saved  in  that  room,  is  transfencd 
to  the  elevator  and  reunited  with  the  test  ct1i» 
meaL  This  conveyor  performs  indeed  a  subor- 
dinate function,  analogous  to  that  which  Ibe 
other  conveying  shaft  and  the  elevator  perform 
in  regard  to  the  principal  part  of  the  meaL  Bnt 
the  patentee,  in  his  specification  and  in  bis  only 
valia  claim,  has  made  each  of  the  conv^ors,  as 
well  as  the  elevator,  a  material  part  of  tbec<nn- 
bination  invented  and  patenteo  by  him.  Be 
describes  the  conveyor  shaft  in  the  dast  nxnn 
with  the  same  particularity  as  the  other  i^arts 
of  his  combination,  and  he  claims  it  with  equal 
distinctness. 

As  was  said  by  Mr.  Jvetiee  Bradley  in  Water- 
Meter  Co.  V.  Deeper,  101  U.  8.,  882.  887  [XXV., 
1024,  1026],  "  Tne  courts  of  this  country  can- 
not always  indulge  the  same  latitude  whidb  ia 
exercised  by  Ei^lisb  judges  in  determining 
what  parts  of  a  machine  are  or  are  not  materiaL 
Our  law  requires  the  patentee  to  spedSx  par- 
ticularly what  he  claims  to  be  new,  ana  if  be 
claims  a  combination  of  certain  elements  or 
parts,  we  cannot  declare  that  any  one  of  tbeee 
elements  is  immaterial.  The  patentee  make* 
them  all  material  bv  the  restricted  form  of  faia 
claim.  We  can  only  decide  whether  an;  pail 
omitted  by  an  alleged  infringer  is  supplfea  1^ 
some  other  device  or  instrumentali^  'which  s 
its  equivJent" 

The  defendants'  mill  contains  no  conTeyor 
shaft  in  the  dust  room,  and  no  mechanism  which 
performs  the  same  function  of  removing  the 
meal  there  collected.  So  far  as  the  evidenoe 
shows,  the  meal  deposited  upon  the  floor  of  that 
room  remains  there  untfl  it  is  shoveled  or  vwciit 
up  by  manual  labor.  Its  removal  by  such  noeana 
affords  no  equivalent,  in  the  sense  of  the  pawt 
law,  for  the  automatic  action  described  fa  fh» 
plaintiffs'  patent.    JSame*  v.  Ooiffrey,  1  WalL, 
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78[«8U.  8.,  XVn.,  6471;  Murray  v.  Clatfton, 
I  H..  10 Ch.,  876,  note;  Oarkv.  A^.h.K,  10 
0, 867,  676,  676,  and  2  App.  Cas.,  816. 

nenew  claim  in  ike  r&itrue  being  intalid, 
Md  Ike  d^endant*  not  having  ii^Hn^  the  en- 
Un  combination  »et  forth  in  the  repetition  cf  the 
Milaim,  the  decree  below  can  neivwr  he  upheld 
tqwn  Ihe  nete  daim,  nor  modiftd  to  at  to  applff 
ittoOie other  daim,  but  mutt  beretertedand  t/te 
eueremanded,  ieith  direetiont  to  ditmitt  the  bill. 

True  copy.    Teat: 

Jtma  H.  If oKenney,  Oerk,  Sap.  Court,  V.  B. 

ated-ut  u.  &,  se,  S8. 


WABASH  RAILWAY  COMPANY,  Plff.  in 
Err., 

V. 

JOHN  McDANIELS. 
(See  S.  C,  ITOtto,  464-OB.) 

Sitting  atide  terdiet  for  eeeetiitie  damaget—Ua- 
KKte  of  railroad  eompat^f  for  iTieompetent 
employes, 

*L  A  Jadgment  cannot  be  reviewed  In  this  court 
npoa  the  ground  that  the  damages  found  by  the 
Jniy  are  ezceadTe. 

1  The  game  degree  of  care  required  of  araUroad 
ncporation  In  prOTldlng  and  maintaining  maohln- 
ety  toruse  by  itB  emptoyit  must  be  observed  In  the 
tmointmeot  and  retenaon  of  the  employti  them- 
tuna,  induding  telegraphic  operators.  Ordinary 
<ne  oo  the  part  of  such  corporation  implies,  as  be- 
tween it  and  its  employ^  notsimply  the  degree  of 
dllirsiioe  which  is  costomary  among  those  intrust- 
«<I  wttfa  the  management  of  railroad  property,  but 
mih  as,  having  respect  to  the  exigences  of  the  par- 
Ueubr  service,  ought  reasonably  to  be  observed.  It 
i>  socfa  care  as,  in  vlev  of  the  consequences  that 
may  result  from  negligence  on  the  part  of  emplouit 
iiddr^  commensurate  with  the  peorils  or  dangers 
likety  to  be  encountered. 

[No.  286.] 
Argued  Apr.  t6,  ISSS.      Decided  May  7, 1S8S. 

Fr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  tbe  District  of  Indiana. 
Tlie  history  and  facts  fully  appear  in  the 

Statement  of  Uie  case  by  Mr.  Juttice  Har- 
lan: 

This  'was  an  action  to  recover  damages  for  in- 

*Head  notes  by  Mr.  JvtUee  Habt.aw. 


luries  sustained  by  the  plaintiff,  the  defendant 
in  error  here,  from  a  collision  between  two 
freight  trains  lielonginjg  to  the  Wabash  Railway 
Company,  a  Coiporation  engaged  in  Qte  busi- 
ness of  carrying  freight  and  passengers  for  hire. 
The  collision  took  pmce  on  the  night  of  August 
17,  1877,  near  Wabash,  Indiana. 

The  jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  $16,000.  A  motion  for  new  trial 
having  been  made  and  overruled,  the  case  has 
been  brought  to  this  court  for  review. 

The  action  proceeded  mainly  upon  the  ground 
that  McHenry  ,a  telegraphic  operator  in  the  serv- 
ice of  the  Cfompany,  was  incompetent  for  the 
worK  in  which  he  was  engaged,  and  that  his  in- 
capacity to  meet  the  responsibilities  of  his  posi- 
tion could,  by  reasonable  care,  have  been  ascer- 
tained and,  in  fact,  was  known  to  the  Company 
at,  before  and  during  the  time  of  his  employ- 
ment. 

The  essential  facts  bearing  upon  the  question 
ot  the  Company's  negligence  in  employing 
McHenry  are  summanzed  in  one  of  the  para- 
graphs of  the  charge  to  the  jury,  to  whidi,  so 
far  as  the  facts  which  the  evidence  tended  to  es- 
tablish are  stated,  there  seems  to  have  been  no 
exception.    They  are: 

"The  tenth  night  after  McHenry  went  on  duty 
as  night  operator  he  went  to  sleep  at  hispost  of 
duty  with  the  result  already  stated.  He  was 
seventeen  years  old  but  a  few  weeks  before  this- 
employment.  In  June,  1876,  he  went  into  the 
service  of  the  defendant,  at  Wabash,  as  a  mes- 
senger boy,  and  continued  in  that  service 
some  twelve  months,  during  which  time  he  was- 
instructed  by  Waldo,  the  day  operator,  in  the: 
art  of  telegraphy.  For  this  instruction  WoldO' 
exacted  and  received,  as  compensation,  McHen- 
ry's  wages,  $10  per  month.  For  a  month  or 
more  bSore  McHenry's  employment  as  night 
operator  he  worked  in  the  country,  harvesting. 
The  only  knowledge  that  he  had  of  telegraphy 
was  what  he  acquired  under  Waldo,  and  before 
taking  charge  as  night  operator  he  had  never 
been  emplOTed  anywhere  or  in  any  capacity  as 
operator.  He  was  not  competent,  as  he  told 
you,  to  take  press  reports,  but  was  competent, 
as  he  thought,  and  as  Waldo  and  Wade  (the- 
latter  his  predecessor  as  night  operator)  thought, 
to  do  ordinary  business,  and  to  discharge  the 
duty  of  night  operator  at  Wabashj  his  habi1» 
were  good,  and  he  was  bright  and  industrious. 
Waldo  had  recommended  McHenry  to  Simp- 


iKomee ;  reqgon«tb<I<(v  of  mofter  to  senv 

nlfor  eartfuinea  and  cumpeteney  of  co-servants. 

Tne  master  must  exercise  such  degree  of  caro  in 
wlw  lliin  servants  as  a  reasonably  prudent  man 
would,  ui  view  of  the  hatards  incident  to  the  em- 
piliniient  of  careless  or  incompetent  servants.  Kroy 
V.  CUc,  «(Om  R.  B.  Co.,  8S  Iowa,  3S7;  Strahlendorf 
v.BosentluiLSO  Wis.,  «7l:  Rohbaok  v.  Pao.  B.  B.  Co., 
«  Ms- IWjFarwdl  v.  B.  *  W.  B.  B.  Corp.,  4  Met, 
•jB.  C,  »  Am.  Dec.,  SSO. 

ne  oldlgatlon  of  the  master  does  not  extend  be- 
yond the  me  of  ordinary  care  and  diligence.  Wig- 
rt  V.  Fox,  as  Bng.  L.  *  B.,  480;  King  v.  B.  &  W. 
B.  Oo.,  a  Cuflh^TllS;  Ponton  v.  B.  B.  Co.,  6  Jones, 
m-,  CUdwoU  V.  Brown,  E3  Fa.  St-  468:  Hanvllle  v. 
Ckrytdusd  *  T.  R  B.  Co.,  11  Ohio  St.,  417. 

It  is  the  duty  of  the  master  to  exercise  reasonable 
eue  In  the  selection  of  servants.  HasUn  v.  B.  B. 
Odl,  m  Bmrb^  US;  FauUmer  v.  Brie  B.  B.  Co.,  48 
Bltb..  S4 :  'Hiayer  v.  St.  Louis,  etc,  R.  B.  Oo.^ 
m.  IB:  CbIc,  etc.,  R.  B.  Oo.  v.  Harvey,  S8  Ind.,  !8 ; 
CWay  V.  HaiTta,!!  Allen,U8;  eUman  v.  Eastern  B. 
B.  Co.,  ID  Allen,  833;  HI.  Cent.  B.  B.  Co.  v.  Jewell,  4S 
ID..  W :  Wltle  V.  Hague,  2  Dow.  *  By..  88. 

8wl7  Ono. 


It  Is  presumed  that  the  master  did  exercise  such 
care,  and  the  burden  of  showing  that  he  did  not  1» 
upon  the  Injured  fellow  servant.  Davis  v.  R.  B.  Co., 
go  Mich- 105;  Brothers  v.  Carter,  S2  Ho-  892;  S.  C, 
14  Am.  Rep.,  424 ;  Davis  v.  Detroit,  etc.,  R.  R.  Co.,  20- 
Mich.,  106. 

Where  the  injured  servant  remained  in  the  mas- 
ter^ employment  with  knowledge  of  his  co-serv- 
ant's incompetency,  he  cannot  recover  for  Injuiiea 
resulting  therefrom,  imless  he  shows  that  he  had 
reason  to  believe  he  would  be  discharged  or  placed 
where  bis  negligence  would  not  injure  oom^mnant. 
Wiggins  Feny  Co.  v.  Blakeman,  64  HL,  201 :  Has- 
Uns  r.  R.  R.  Co.,  66  Barb.,  129 ;  Lanlng  v.  R.  B.  Co... 
48  N.  T.,  sa ;  Kroy  v.  Chic,  etc.,  R.  R.  Co.,  82  Iowa, 
SOT:  Frarier  v.  Pa.  R  R.  Oo.,  88  Pa.  St.,  104;  Davis 
V.  Detroit,  etc.,  R.  R.  Co.,  20  If  ioh.,  106. 

If  the  officers  of  a  railway  company  have  made 
careful  inquiry  into  the  habits  and  competency  of 
the  emptouh  uid,  upon  such  Innuiry,  believe  them 
sober,  competent  and  careful,  the  company  is  not 
liable  for  injuries  resulting  from  the  negligence  of 
a  eo-empkn^  O'Donnell  v.  Allegheny  veil.  R.  R. 
Co.,  88  P^ St.,  288;  Un.  Pao.  R.  R.  Oo.  v.  Mllliken,  & 
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own,  the  chief  train  despatcher  at  Ft.  Wayne, 
«8  capable  and  faithful  and,  without  knowing 
McHenry  personally  or  even  seeing  him,  ana 
-on  Waldo's  Fecommendation  and  what  Simpson 
knew  of  McHenry's  skill  from  having  occasion- 
allynoticed  at  Ft.  Wavne  bis  flneenng  the  key 
at  Wabash,  Simpson  directed  Waldo  to  employ 
HcHeniy  at  $50  a  month;  or,  according  to 
Waldo's  testimony,  he  was  directed  by  Mr. 
.Simpson  to  put  McHemy  in  cliarge  of  the  office. 
Mclienry's  lather  told  Waldo,  before  the  son  en- 
tered on  the  discharge  of  his  duties,  that  Waldo 
.should  hare  $10  a  month  of  the  son's  wages  if 
Waldo  would  continue  to  give  the  son  attention, 
to  which  Waldo  assented.  This  is  the  father's 
testimony.  Waldo  admits  that  the  father  made 
the  proposition  to  him  as  stated,  but  says  here- 
plied  that  the  son  was  competent  to  take  charge 
of  the  office  and  run  it  witliout  asslatanoe.  Boys 
no  older  than  McHenry  had  successfully  dis- 
charged the  duties  of  day  and  night  despatcher 
on  this  and  other  roads,  and  it  seems  tu  have 
been  the  custom  of  the  Company  to  educate  its 
telegraph  operators  while  serving  as  messenger 
boys.  Other  railroad  companies,  it  seems  from 
the  evidence,  have  pursued  the  same  course  with 
.satisfactory  results." 

if«$$rs.'Wmttor  Swmjne,  Charlei  B.  Stuart, 
T.  A.  Hendrwa  and  Conrad  Baker,  for  plaint- 
iff in  error: 

The  court  erred  In  charging  the  jury  that 
"proper  and  great  care"  and  not  "ordinary  care" 
was  the  dut^  owing  by  a  railroad  company  to 
its  emfioySg  m  selecting  their  fellows. 

Owen  V.  B.  B.  Co.,\  Lans.,  108;  MuldmBrum 
V.  m.  B.  B.Oo..S» Iowa,  616;  Wavy.  B.  B.  Co., 
Iowa,  841;  Lundey  v.  CatweU,  47  Iowa,  159;  4fi 
WiUiams  v.  Oough,  8  Hurl.  &  N.,  258;  CfnOeh- 
fiddy.  B.B.  C4>.,  78N.  C.,800;  StoneY.Oregon 
Co.,  4  Oreg.,  62;  Senior  v.  Ward,  102  E.  C.  L., 
S84;  BeaiMeu  v.  Portland  Co. ,  48  Me. ,  291 ;  Boh- 
back  v.  R  B.  Co.,  48  Mo.,  187;  Murvhy  v.  B. 
a.  Ch.,  71  Mo.,  202;  McDermott  v.  B.  B.  Co., 
.80  Mo.,  116;  DiWrn  v.  B.  Co.,  8  DilL,  819; 
Bardee  v.  J?.  B.  Co.,  59  N.  Y.,  85«;  B.  Co.  v. 
MeCormiek,  74  Ind.,  440;  Oilmanv.  B.  B.  Co., 
10  Allen,  233;  B.  B.  Co.  v.  SeHtrnq/tr,  92  Pa., 
276;  ,^ter  v.  Jeieett,  86  N.  T.,  61;  ManviOe  v. 
B.  R.Co.,  11  Ohio  St.,  417. 

The  night  operator  through  whose  fault  the 
plaintiff  suffered  was  his  feUow-servant. 

Pierce  R.  R.;  Slater  v.  JeieeU,  85  N.  Y.,  61; 
B.  FarweU\.B.B.  Co., 4  Metc.,49;  Bobertgony. 
B.  Co.,  78  Ind.,  77;  Chapman  v.  B.  B.  Co..  56 


N.  Y.,  67»;  Dcrna  \.  B.  B,  Co.,  88  Bun,  478. 

Mettre.  E.  E.  HeKa;^,  Wm.  Stone  Aiui 
and  Gordon  <t  Shepard,  for  defendant  in  error 

The  diligence  required  must  be  in  proportion 
to  the  danger  of  the  service;  and  if  Uie  master 
be  negligent  in  making  the  appointment  he  i> 
liable  to  the  injured  servant. 

See,  B.  R  Ch.  v.  CoOam,  78  Ind.,  Srn.RR 
Co.y.  TTaKer,  48  Ala.  Rep.,  469;  Whart.  Ev.,«et 
48;  Pottery.  Faulkner,  31  L.  J.  Q.  B.,  80;  Gtt 
man y.RRCo.,\(i Allen, 286;  Batdee y.RB., 
69  N.  Y.,  866;  B.  B.  Co.  y.  Decker,  88  Pa.  St. 
119;  Wager y.  B.  B.Co.,S5  Pa.  St,  460;  (/Con- 
nelly. RR  Co.,  20  Md.,  212;  Wheelan  v.  S.R 
Co.,  80hioSt,249;-27iayerv.if./f.  0.,22Ind., 
26;  B.  B.  Co.  y.  Toft,  28  llich.  .289;  Ltty.Bt 
troit  IronWorkt,  62  Mo..  665;  Whart.  Neg.,  sees. 
48,  786;  Fbrd  v.  B.  B.  Co.,  110  Mass..  240. 

The  law  does  not  exact  a  warranty  of  a  co- 
servant's  fitness  and  competency,  but  it  does  ex- 
act due  care  and  diligence  in  their  selection ;  ud 
carries  these  words  as  far  as  they  may  fairly  go. 

Coombiy  N.  Bedford  Co., VHHllLaBS.,  572;  (Sy- 
arv.  Taylor,  10  Gray,  274;  Seaury.  B.RCo., 
14  Gray,  466;  Snow  y.  B.  R  Co.,  8  Allen,  441; 
Oilman  v.  R  B.  Co.,  10  Allen,  288;  Gilmany. 
B.  B.  Co.,  18  Allen,  483;  Ford  v.  B.  B.  Co.,  110 
Mass.,  240. 

Mr.  JrtOiee  Harlan  delivered  the  opinion  of 
the  court : 

That  we  are  without  authority  to  disturb  the 
judgment,  upon  the  ground  tliat  the  damages 
are  excessive,  cannot  be  doubted.  WheU^r  Uk 
order  overruling  the  motion  for  new  trial  based 
upon  that  ground,  was  erroneous  or  not,  our 
power  is  restricted  to  the  determination  of  ques- 
tions of  law  arising  upon  the  record.  B.  R  Co. 
y.  Fraloff,  100 U.  8.,  31  fXXV., 684]. 

We  alBo  remark,  before  entering  upon  the 
consideration  of  the  matters  propetfy  presented 
for  determination,  that  it  is  unnecessary  to  ex- 
press any  opinion  upon  the  question  whether 
the  plaintiff  and  McHenry  were  fellow-servants, 
within  the  meaning  of  the  general  rule,  that  the 
servant  takes  the  risks  of  dangers  ordinarihr 
attending  or  incident  to  the  bumneas  in  whioi 
he  voluntarily  engages  for  oompenaation,  in- 
cluding the  carelessness  of  his  feiUow-servanta. 
The  plaintiff  took  no  exception  to  the  inttruc- 
tioDS,  which  proceeded  upon  the  ground  that 
plaintiff  and  McHenry  were  feUow-servants  and 
that,  in  accepting  employment  from  the  Com- 
pany, they  risked  the  negligence  of  each  other 


Kan., 647;  Slzer  v.  Sy., etc.,  B.  B.  Oo^  7  lans.,  67; 
Moss  V.  Fao.  B.  R.  Co.,  4»  MOm  167. 

PermJasion  by  the  company  to  allow  an  Incompe- 
tent flieman  to  run  an  engine  rendeis  the  company 
liable.    Harper  v.  L  &  StTL.  B.  B.  Co.,  47  Mo.,  867. 

Speoiflc  acts  of  want  of  sklU  known  to  the  officers 
may  be  shown.  P.,  Ft  W.  &  Chic  B.  B.  Co.  v.  Euby, 
88  fivL,  SM ;  8.  C,  10  Am.  Ben.,  Ill ;  emlra:  Ptazler 
V.  Pa.  B.  B.  Co.,  38  Pa.  St,  l(fi. 

Where  the  duty  of  selecUnK  servants  must  be  del- 
egated, as  In  the  case  of  oorporaUons,  the  master  Ig 
nevertheless  liable  to  its  servants  for  Injuries  re- 
sulting from  a  negligent  performance  of  the  dele- 
gated duty.  Mann  v.  Pres.,  etc,  of  D.  &  B.  C.  Co., 
81 N.  T..  486 :  8.  C.  16  Weelt.  Dig.,  488. 

The  master  does  not  guaranty  nor  warrant  the 
competency  or  fitness  of  his  servants.  L  &  On.  B. 
B.  Co.  V.  Love,  10  Ind.,  564 ;  Moss  v.  Pao.  B.  B.  Co., 
48  Ho.,  167 ;  S.  a,  8  Am.  Bep.,  126 ;  C.  C.  *  I.  C.  By.  Co. 
V.  Troesoh.  68  IlL,  646 ;  S.  C.,  18  Am.  Rep..  678 ;  Beau- 
lieu  V.  PorUand  Co^48  Mc,  291 ;  Faulkner  v.  Erie 
B.  B.  Co.,  49  Barb.,  824:  Ormond  v.  Holland,  EL  B. 
*  EL,  MB;  Tarrant  v.  Webb.  18  C.  B.,  797. 
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I  The  master  need  not  have  actual  knowledge  ct 
his  Incompetency  to  render  him  liable  to  a  am  ant 
tor  the  negligence  of  an  Incompetent  fdlow  serv- 
ant It  Is  sufficient  if  be  would  nave  ascertiilned  It 
by  the  use  of  reasonable  care  and  dOigenoe.   blck- 


Iiarb.,38. 

Where  the  empioyf  is  so  groesly  and  notorlourity 
unfit  for  his  position  that  not  to  know  hie  unfltnesi 
is  negligence,  the  law  will  presume  notice.  CB. 
L  &  P.  E.  B.  Co.  v.  Doyle.  18  Kan.,  68. 

Where  the  master  has  used  due  dillg«iM«  tn  the 
selection  of  feUow-eervants,  be  is  not  Uabte  to  a 
servant  for  the  negligence  of  his  fellow  aervanta 
Brown  v.  Maxwell,  8  Hill,  682;  &  C-41  Am.  Det, 
771:  FarweU  v.  B.  A  W.  B.  E.  Oc,  4llet-,  •;  8.C 
38  Am.  Decj^ :  Toledo.  W.  4  W.  B.  RTOo.  v.  Bmw 
kin,  76  lU.,  887;  King  v.  B.  *  W.  B,  K.  Cb.,  8  Oah^ 
114:  Coon  v.  Sy.  *  U.  B.  B.  00^  6  N.  Y^  4M :  TSkkA 
v.T.&&&ROo.,8Barb,.«L  . —• 

107  r.  8. 
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in  the  discharge  of  their  respectiTe  duties.  As 
no  such  question  can  arise  upon  tlie  present 
writ  of  error,  we  pass  to  the  examination,  as 
wen  of  the  instructions  to  wliich  the  defendant 
excepted,  as  of  those  asked  by  it  which  the  court 
refused  to  give. 

At  and  before  the  time  of  the  accident,  the 
^aictifl  was  a  brakeman  in  the  service  of  the 
defendant  When  injured,  he  was  at  his  post 
«f  duty  on  one  of  the  colliding  trains.  The 
cdUsion,  it  is  conceded,  was  the  direct  result 
of  negligence  on  the  part  of  McHenr>',  one  of 
defendant's  telegraphic  night  operators,  who 
WIS  assigned  to  duty  at  a  station  on  the  line  of 
its  road.  He  was  adeep  when  one  of  the  trains 
passed  his  station,  and  ignorant,  for  that  rea- 
8M1,  that  it  bad  passed,  he  misled  the  train  de- 
qntcher  at  Fort  Wayne  as  to  its  locality,  at  a 
particular  hour  of  the  night.  In  consequence 
of  the  erroneous  information  thus  conveyed  to 
the  train  deepatcber,  the  trains  were  brought 
into  collision,  whereby  the  plaintiff  lost  his  leg 
and  was  otherwise  seriously  and  permanently 
ininied. 

The  court  charged  the  jury,  in  substance, 
"That  the  position  of  a  telegraphic  night  opera- 
tor upon  the  line  of  a  railroad  was  one  of  great 
responsibility,  the  lives  of  passengers  ana  em- 
flo!/e$  on  trains  depending  upon  his  skill  and 
liddity;  that  the  Company  'was  bound  to  exer- 
cise proper  and  great  care  to  get  a  person  in  all 
leqtectsfit  for  the  place;'  that  while  the  defend- 
ant did  not  guaran^  to  its  servants  the  skill  and 
ftithf olness  6f  their  feUow-servant8,lts  duty  was 
to  use  all  proper  diligence  in  the  selection  and 
employment  of  a  night  operator,'  and  to  dis- 
charge him,  after  being  employed,  if  it  learned 
or  had  reason  to  believe  he  was  incompetent  or 
nej^igcnt;  that  the  plaintiff  had  a  right  to  sup- 
pose that  the  Company  '  would  use  proper  diu- 
gaux  in  the  selection  of  its  telegraphic  operators 
and  all  other  tmployit  whose  incapacity  or  negli- 
gence might  expose  him  to  dangers,  in  addition 
to  those  which  were  natually  incident  to  hisem- 
pkiyment ; '  that  '  what  win  amount  to  proper 
dihgence  on  the  part  of  the  master  in  the  sefec- 
doD  of  a  servant  for  a  particular  duty  will  in 
part  depend  on  the  character  and  respon.sibility 
iA  that  duty; '  that  *  the  same  degree  of  diUgeoce 
which  is  re^[uired  in  the  employment  of  a  loco- 
motiTe  engmeer  would  not  be  required  in  the 
'employment  of  a  fireman  ; '  that '  sound  sense 
and  public  policy  require  that  railroad  com- 
panies should  not  be  exempt  from  liability  to 
tlteir  employe!  for  injuries'  resulting  from  the  in- 
competency or  negligence  of  co-employes,  when, 
br  ttie  exercise  of  proper  diligence,  such  inju- 
ries might  be  avoided  ; '  that  the  presumption 
is  that  the  defendant  'exercised  proper  dili- 
gence in  the  employment  of  McHcmy,  and 
the  burden  of  prooi  of  8ho\ving  the  contrary 
IB  upon  the  plaintiff  ; '  but,  '  if  from  any  cause 
XfcHenry  was  not  a  tit  person  to  be  entrusted 
with  the  responsible  duties  of  night  operator, 
and  the  defendant  knew  that  fact,  ur  by  rea- 
sooaUe  diligence  might  have  luiown  it,  it  is 
UaUe,  for  itls  admitted  that  the  plaintirs  in- 
iories  were  the  direct  result  of  McHenry's  neg- 
ngeace,  and  there  is  no  proof  that  the  plaintiff 
eontributed  to  the  accident  by  his  own  negli- 
gence." 

To  each  of  these  instructions  the  defendant 
excepted  at  the  time  and  in  proper  form. 
See  17  Orro. 


Among  those  asked  by  the  Company,  and 
for  the  refusal  to  give  which  error  is  assigned, 
is  one  which  presents  the  distinction  between 
the  propositions  of  law  presented  to  the  jury 
for  its  guidance,  and  those  which  the  Railroad 
Company  requested  to  be  given. 

It  is  as  follows: 

"Although  McHenry  may  have  been  and 
was  guilty  of  negligence,  and  that  negligence 
may  have  caused  and  did  cause  the  collision 
which  resulted  in  the  injtuy  to  the  plaintiff 
complained  of,  still  the  pluntiff  cannot  recover 
in  this  action  unless  it  appears  from  the  evidence 
that  the  defendant  was  guilty  of  negligence  ei- 
ther in  the  api>ointment  of  said  McHcnry  or  in 
retaining  him  in  his  position  ;  and  to  establish 
such  negligence  on  the  part  of  the  defendant,  not 
only  the  incompetency  of  said  McHenry  must 
be  shown,  but  it  must  be  shown  that  defendant 
failed  to  exercise  ordinary  care  or  diligence  to  as- 
certain bis  qualifications  and  competency  prior 
to  his  appointment,  or  failed  to  remove  him  after 
his  incompetency  had  come  to  the  notice  of  the 
defendant  or  to  some  agent  or  officer  of  defend- 
ant having  power  to  remove  said  McHenry." 

The  court  modified  this  instruction  by  strik- 
ing out  the  word  "ordinary"  in  the  only  place 
where  it  occurred,  and  inserting  in  lieu  thereof 
the  word  "proper."  Thus  modified  the  instruc- 
tion was  granted,  the  defendant  excepting,  at 
the  time,  to  the  refusal  to  give  the  instruction 
in  the  form  presented. 

The  main  contention  of  the  defendant  is,  that 
the  jury  were  instructed  that  the  duty  of  the 
Company  was  to  observe  "proper  and  great 
care, '  when  they  should  have  been  instructed 
that  only  ordinary  care  was  required  in  the  ap- 
pointment and  retention  of  its  employh.  The 
former  degree  of  care,  it  is  contended,  is  matter 
of  opinion  upon  a  question  of  law,  while  the  lat- 
ter is  a  question  of  fact.  And  the  ar^ment  of 
counsel  is,  that  the  question  of  ordmary  care 
is  to  be  determined  by  the  usages  or  custom 
which  obtain  in  railroad  management  and, 
therefore,  the  proper  inquiry  is:  not  what  ought 
to  be,  but  what  is,  the  general  i>ractice  in  that 
business ;  that  what  the  servant  is  presumed  to 
know,  and  to  have  accepted  as  the  basis  of  his 
employment,  is  the  practice  or  custom  as  it  is 
when,  in  hiring  his  services,  he  risks  the  dan- 
gers incident  to  his  employment ;  that  the  law 
presumes  that  master  and  servant  alike  con- 
tract with  reference  to  that  which  is  equally 
within  their  observation  and  inquiry;  conse- 
quently, the  Company  was  required  in  the  selec- 
tion oi:  plaintiff's  fellow-servants,  whose  negli- 
gence might  endanger  his  personal  safety,  not 
to  observe  "proper  and  great,"  which  counsel 
insists  mean  peculiar,  care,  but  only  that  de- 
gree of  diligence  which  the  general  practice  and 
usage  of  rauroad  management  sanctioned  as  suf- 
ficient. 

In  abi^A  V.  R.  Co.,  100  U.  8..  213  [XXV., 
612]  it  was  decided  that  among  the  established 
exceptions  to  the  general  rule  as  to  the  non- 
liability of  the  common  employer  to  one  em- 
ployi  for  the  negligence  of  a  eo-employi  in  the 
same  service,  is  one  which  arises  ^m  the  ob- 
ligation of  the  master,  whether  a  natural  per- 
son or  a  corporate  body,  not  to  expose  the  serv- 
ant when  conducting  the  master's  business,  to 
perils  or  hazards  against  which  he  may  be 
guarded  by  proper  diligence  upon  the  part  of 
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the  master ;  that  the  master  is  bound  to  obeenre 
all  Qie  care  which  prudence  and  the  exigencies 
of  the  dtuation  require,  in  providing  the  serr- 
ant  witli  machinery  or  other  instrumentalities 
adequately  safe  for  use  by  the  latter ;  and  that 
it  is  implied  in  the  contract  between  the  master 
and  the  servant,  that  in  selecting  phvsical  means 
and  agencies  for  the  conduct  oi  the  business, 
the  master  shall  not  be  wanting  in  proper  care. 
It  was  further  said  that  the  obligation  of  a  rail- 
road company,  in  providing  and  maintaining, 
in  suitable  condition,  machinery  and  apparatus 
to  be  used  by  its  employii,  is  the  more  impor- 
tant, and  the  degree  of  diligence  in  its  perform- 
ance the  greater,  in  proportion  to  the  dangers 
which  may  be  encountered;  and  that  "its  duty 
in  that  respect  to  its  tmployi*  is  discharged 
when,  but  only  when,  its  agents,  whose  busi- 
ness it  is  to  supply  such  instrumentalities,  ex- 
ercise due  care  as  well  in  their  jiurchase  origi- 
nally as  in  keeping  and  maintaining  them  In 
such  condition  as  to  be  reasonably  and  adequate- 
ly safe  for  use  by  employit." 

These  observations,  as  to  the  degree  of  care 
to  be  exercised  by  a  railroad  corporation  in  pro- 
viding and  maintaining  machinery  for  use  by 
employit,  apply  with  equal  force  to  the  appoint- 
ment and  retention  of  the  employit  themselves. 
The  discussion  in  the  adjudged  cases  discloses 
no  serious  conflict  in  the  courts  as  to  the  gener- 
al rule,  but  only  as  to  the  words  to  be  u^  in 
defining  the  precise  nature  and  degree  of  care 
to  be  observed  by  the  employer.  The  decisions, 
with  few  exceptions,  not  important  to  be  men- 
tioned, are  to  the  effect  that  the  corporation 
must  exercise  ordinary  care.  But  according  to 
the  best  considered  adjudications,  and  upon  the 
clearest  grounds  of  necessity  and  good  faith,  or- 
dinary care,  in  the  selection  and  retention  of 
servants  and  agents,  implies  that  degree  of  dil- 
igence and  precaution  which  the  exigencies  of 
the  particular  service  reasonably  require.  It  is 
such  care  as,  in  view  of  the  consequences  that 
may  result  from  negligence  on  the  part  of  em- 
ployie,  is  fairly  commensurate  with  the  perils 
or  dangers  likely  to  be  encountered.  In  sub- 
stance, though  not  in  words,  the  jury  were  so 
instructed  in  the  present  case.  That  the  court 
did  not  use  the  word  "ordinary"  in  its  charge  is 
of  no  consequence,  since  the  jury  were  ligntly 
instructed  as  to  the  degree  of  dihgence  which 
the  Company  was  bound  to  exercise  in  the  em- 
ployment of  telegraphic  night  operators.  The 
court  correctly  said  that  that  was  a  position  of 
great  responsibility  and,  in  view  of  the  conse- 
quences which  might  result  to  employit  from 
the  carelessness  of  telegraphic  operators,  upon 
whose  reports  depended  the  movement  of  trai  ns, 
the  defendant  was  under  a  duty  to  exercise 
"proper  and  great  care"  to  select  competent 
persons  for  that  branch  of  its  service.  But  that 
there  might  be  no  misapprehenBion  as  to  what 
was  in  law  such  care,  as  applicable  to  this  case, 
the  court  proceeded,  in  the  same  connection,  to 
say  that  the  law  presumed  the  exercise  by  the 
Company  of  proper  diligence,  and  tmless  ft  was 
affirmatively  shown  that  the  incapacity  of 
McHenry  when  employed,  or  after  his  employ- 
ment and  before  the  collision,  was  known  to  it, 
or  by  reasonable  diligence  could  have  been  as- 
certained, the  plaintiff  was  not  entitled  to  re- 
cover. Ordinanr  care,  then,  and  the  jury  were, 
in  effect,  so  informed,  implies  the  exerdae  of 
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(Ikstiiif ,  with  legal  preddoD,  the  degree  of  care 
moa  which  passengers  could  rely  in  all  matters 
tSectiDg  then  saf  etv.    They,  at  least,  hare  the 
light  to  expect  the  highest  or  utmost,  not  sim- 
]d;  a  great  degree  of  diligence  on  the  part  of 
pusenger  carriers  and  all  persons  employed  by 
them.  The  reference,  therefore,  to  passengers, 
in  the  instractions  alluded  to,  was  not  calcu- 
kted  to  make  the  impression  that  employh  could 
«oaat  npon  the  same  deg^'ee  of  care  that  is  re- 
adied by  law  towards  passengers.  Whether  in 
ue  aelection  and  retention  of  telegraphic  oper- 
tUm,  upon  whose  capacity  and  watchfulness 
kigelT  depends  the  personal  safety  of  en^plouii 
on  truns,  a  corporanon  should  or  not  exercise 
the  same  degree  of  cafe  which  must  be  observed 
is  the  case  of  passengers,  it  is  not  necessary  now 
to  consider  or  determine.    It  is  sufficient  to  say 
that  the  corporation  was  bound,  in  the  appoint- 
moit  and  retention  of  such  operators,  to  ob- 
aerre,  as  between  it  and  its  «mplo!/i$,  at  least  the 
deciBe  of  care  indicated  in  the  charge  to  thelury. 
AmoDg  the  instructions  asked  in  behalf  of  the 
Company,  the  refusal  to  give  which  is  the  basis  of 
one  of  the  assignments  of  error,i9  the  following: 
"  To  render  the  carelessness  of  said  McHenry 
the  carelessness  of  the  defendant,  or  to  render 
the  defendant  liable  for  the  same,  it  is  incum- 
bent on  the  plaintiff  to  prove  that  said  HcHeniy 
wu  appointed  to  or  retained  in  his  position  as 
td^raph  operator  with  knowledge  on  the  part 
of  the  Company,  or  some  officer  or  agent  of  the 
Company  having  the  power  of  appointment  or 
removal,  that  he  was  incompetent,  or  that  such 
knowledge  might  have  been  obtained  by  the 
use  of  reasonable  diUgence  on  the  part  of  the 
defendant,  or  of  such  officer  or  agent  of  the  de- 
fendant." 

It  is  now  complained  that  the  refusal  to  give 
this  instruction  was  practically  a  declaration  to 
the  jury  that  the  Ck>mpany  was  responsible  for 
knowledge  which  it  had  through  any  of  its 
•gents  or  through  its  agents  genenlly;  whereas, 
it  was  liable  only  for  the  ne^gence  or  omission 
of  those  of  its  M;ents  who  were  charged  with 
the  duty  of  sefecting  and  controlling  its  em- 
flofa  and  its  general  business.  It  is  sufficient 
to  say  that  this  point,  assuming  the  instruction 
in  question  to  be  correct,  was  covered  by  the 
last  clause  of  the  instruction  to  which  our  at- 
tention was  first  directed,  and  in  terms  quite  as 
favorable  to  defendant  as  it  was  endtied  to  un- 
der the  law.  The  court,  in  that  instruction,  ex- 
pressly said  that  to  establish  the  alleged  negli- 
gence.Dot  only  the  incompetency  must  be  shown, 
"but  it  must  De  shown  that  the  defendant  failed 
to  exercise  proper  care  or  diligence  to  ascertain 
his  qualifications  and  competency  prior  to  his 
({^intnient,  or  failed  to  remove  him  after  his 
incompetency  had  come  to  the  noticeof  defend- 
ant or  to  some  agent  or  officer  of  defendant  hav- 
inr  power  to  remove  said  McHenry." 

It  is  not  necessary  to  further  extend  the  dis- 
cnarion  of  the  questions  pressed  upon  our  con- 
ddentjon.  We  are  of  opinion  that  the  case,  in 
an  of  ita  aspects,  was  fairly  placed  before  the 
jury  in  the  instructions  given  by  the  court.  Jfo 
tmbititniial  error  of  law  voM  committed  to  the  prm- 
\afffteO>mpany  andihejudgmmtmiutbe 
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Appeal  bond,  effect  cf— additional  eondilion — 
leAen  ineffectual. 

*1.  An  appeal  tmnd  In  an  onUnary  fOTeclosnre 
suit  In  the  courts  of  the  United  States,  does  not  op- 
erate as  security  for  the  amount  of  the  orl^nal  de- 
cree ;  nor  for  the  interest  accruing  thereon  pendincr 
the  appeal :  nor  for  the  balance  due  after  applying 
the  proceeds  of  the  mortgaged  premises;  nor  for 
the  rents  and  profits,  or  use  and  detention  of  the 
property  pending  the  appeal ;  but  only  for  the  costs 
of  the  appeal ;  and  the  deterioration  or  waste  of  the 
property,  and  perhaps  burdens  accruing  upon  it  by 
non-payment  of  taxes,  and  loss  by  fire  If  not  prop- 
erly Insured.  It  is  very  doubtful,  whether  mere  de- 
predation In  marlcet  value  isaoy  cause  of  recovery 
on  the  bond. 

2.  Where  an  appeal  bond,  instead  of  following  the 
words  of  the  statute  "That  the  plaintiff  in  error  or 
appellant  sliallf  roeeoute  his  writ  or  appeal  to  effect, 
and  if  he  fails  to  make  his  plea  good,  shall  answer 
all  damages  and  costs,"  superedds  that  he  shall  also 
"pay  for  the  use  and  detention  of  the  property  cov- 
ered by  the  mortgage  In  contzoversy  dnrliig  the 
pendency  of  the  appeal"  these  words  will  be  re- 
jected, and  the  bond  will  be  construed  as  havin«  its 
ordinary  and  proper  legal  effect;  the  judge  taking 
the  bond  having  no  right  to  require  such  an  addi- 
tion to  the  oonditton  of  an  appeal  and  mpenedea*. 

8.  This  case  dietingnished  from  those  In  which  of- 
ficial bonds  and  bonds  given  to  thegovemmentfor 
the  purpose  of  enjoying  some  olnoe  or  privilege 
have  been  sustained  as  contracts  at  common  law. 

[Noe.  244,  247.1 
Atirued  Apr.  Ig,  IS,  1883.    Decided  May  7, 1883. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  J.  M.  Woolworth,  for  Kountze  el  at., 
plaintiffs  below: 

This  tmdertaking  possesses  all  the  elements 
of  a  valid  and  biomng  contract: 

1.  The  parties  were  competent  to  contract. 

2.  The  obligors  entered  into  the  contract  vol- 
untarily. 

U.  a.  V.  Tingey,  5  Pet,  116;  U.  8.  -v.BradUy, 
10  Pet.,  848;  U.  8.  v.  Linn.  16  Pet.,  290;  U.S. 
T.  Hodton,  10  WaU.,  895  (77  U.  8.,  XIX.,  987). 

The  undertaking  of  the  defendants  was  sup- 
ported by  a  gooa  consideration,  namely:  that 
the  plaintiffs  m  the  decree  would  forbe&r  exe- 
cution of  the  decree. 

U.  8.  V.  Linn,  15  Pet.,  290, 814;  MonteiUeY. 
Haughton,  7  Conn.,  548, 549;  Oiddingt  v.  Bar- 
ney 31  Ohio  St.  80;  Byneareon  v.  Fredenburg, 
42  Mich.,  412;  State  v.  Cannon,  84  Iowa,  8^. 

The  contract  contravened  no  provision  of  law. 

U.  8.  V.  Tingey,  5  Pet.,  114;  U.  8.  v.  Bradr 

•Head  notes  by  Mr.  JvMct  BaASunr. 
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lev.  10  Pet.,  343;   U.  S.  v.  Linn,  15  Pet.,  290; 
U.  S.  V.  Hod»on  (.tupra),  10  WaU.,  895. 

The  conditions  of  this  bond,  which  are  with- 
in the  statute,  give  us  damages  equal  to  the 
penal  sum. 

The  defendant,  by  the  terms  of  the  bond  in 
which  he  agreed  to  pay  all  damages  in  case  he 
did  not  prosecute  his  writ  of  error,  undertook 
to  pay  the  whole  judgment. 

QiOeU  V.  Brodie,  9  Wheat.,  568;  Stafford  v. 
Bank,  16  How.,  139;  8.  C,  17  How., 276  (58 U. 
8.,  XV., 101);  Ivet  v.  Bank,  12  How.,159;  Many 
v.  8uer,  8  Gray,  141;  Be  parte  French,  100  U. 
8.,  4  (XXV.,  530). 

Mean.  Jeremiah  S.  BUek.  J.  I.  Red- 
lek,  Clinton  Briggt  and  Oeo.  E.  Pritehetl,  for 
the  Omaha  Hotel  Company  et  al.,  defendants 
below: 

It  is  very  plain  what  the  intention  of  the  par- 
ties was  in  giving  this  bond,  and  how  it  should 
be  construed.  As  this  court  said,  in  the  case  in 
3  Cranch,  235:  "There  are  many  cases  on  the 
construction  of  bonds  where  the  letter  of  the 
condition  lias  been  departed  from  to  carry  into 
effect  the  intention  of  the  parties." 

And  to  the  same  effect  are  the  cases  of  Saain 
V.  Ora'cet,  8  Cal.,  549,  and  the  case  of  W(ird\. 
BueU,  18  Ind.,  104,  where  the  court  says:  "Any 
instrument  in  writing,  however  defective,  wliicn 
the  parties  execute  for  the  purpose  of  staying 
execution  on  an  appeal,and  the  officer  accepts  for 
such  purpose,  will  have  the  force  and  effect  of 
an  appeal  bond." 

An^  obligations  of  an  appeal  bond,  which  are 
additional  to  those  required  by  statute  are  void. 

ThnUin  v.  Green,  89  111.,  225. 

It  would  seem  as  though  tliis  court  had  pretty 
well  settled  the  question  as  to  what  the  loss  of 
a  mortgagee  could  be  by  reason  of  superseding 
his  decree  of  foreclosure,  in  the  cases  of  Super- 
vieorty.  Kennieott,  108  U.  8..  555  (XXVI.  ,487), 
and  Jerome  v.  McCarter,  21  Wall.,  17  (88  U.  8., 
XXU.,  515),  and  shown  that  such  loss  depends 
upon  the  facts. 

The  Statutes  of  Nebraska  provide  that  "  In 
the  absence  of  stipulations  to  the  contrary,  the 
mortg^or  retains  the  legal  title  and  right  of 
possession"  until  sale  is  confirmed.  See,  Com- 
piled Statutes  of  Nebraska,  p.  894,  sec.  55. 

TTcJft  V.  Hoselton,  4  Neb.,  318;  In*.  Co.  v. 
Xo««,  lONeb.,  301. 

If  the  mortgagees  never  were  entitled  to  the 
possession  of  uie  premises,  how  can  it  be 
claimed  that  they  are  entitled  to  recover  for 
rents  and  profits  which  go  with  the  possession. 


Mr.  Juetiee  Br»dley  delivered  the  opinion  of 

the  court: 

This  is  an  action  on  an  appeal  bond  given  for 
tupersedeai  of  execution  on  a  decree  of  fore- 
closure rendered  by  the  Circuit  Court  for  the 
District  of  Nebraska,  and  appealed  to  this  court 
and  affirmed;  and  the  question  is  as  to  the 
measure  of  damages  to  be  recovered  on  said 
bond. 

The  foreclosure  suit  was  brought  to  raise  the 
amoimt  due  on  certain  bonds  of  the  Omaha 
Hotel  Company  out  of  certain  lands  and  prem- 
ises situated  in  the  City  of  Omaha,  which  had 
been  mortgaged  by  the  Company  to  secure  the 
payment  thereof.  A  decree  was  made  on  the 
8th  of  May,  1875,  by  which  it  was  ordered  that 
the  mort^ged  premises  be  sold  and  the  pro- 
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dw  bond,  because,  flnt,  the  bond  expressly 
piovi^  that  the  Omaha  Hotel  Company  shall 
pay  for  the  use  and  detention  of  the  property 
pen^ng  the  appeal,  as  well  as  costs  and  just 
oamagea  for  delay,  which  greatly  exceeds  the 
penal^;  secondly,  if  the  bond  is  to  be  limited 
u  effect  to  the  terms  of  the  statute  prescribing 
a  twud,  the  damages  are  still  greater  than  the 
penalty,  its  legal  effect  being  to  secure,  to  the 
extent  of  the  penalty;  (1),  payment  of  the  whole 
decree  beyomi  whM  may  be  produced  by  the 
sale  of  the  property;  (2),  the  mterest  accruing 
poiding  the  appeal,  which  alone  exceeds  the 
penalty;  (3),  the  value  of  the  use  and  detention 
of  the  prop^ty  pending  the  appeal. 

The  defendants  contend  that  judgment  should 
have  been  given  for  them. 

The  appeal  bond  sued  on  in  this  case  was 
riven  under  the  requirement  of  section  1000  of 
the  Revised  Statute8,which  declares  that  eveir 
justice  or  iudge  signing  a  citation  or  any  writ 
of  error  shall,  except  m  cases  brought  up  by 
the  United  States,  etc. ,  take  good  and  sufScient 
security  that  the  plaintiff  in  error  or  the  appel- 
lant shall  prosecute  his  writ  or  appeal  to  effect, 
and,  if  he  faQ  to  make  his  plea  good,  shall  an- 
swer all  damages  and  costs,  where  the  writ  is  a 
maenedta*  and  stays  execution,  or  all  costs 
oiuy  where  it  is  not  a  gupenedMt  as  aforesaid. 
Seraon  1007  gives  the  effect  of  a  tupersedeat  to 
.a  writ  of  error  where  such  a  bond  as  above 
describ^l  is  given,  and  the  writ  is  sued  out  and 
filed  in  proper  time.  Section  1010  declares  that 
where  judgment  is  afSrmed,  the  court  shall  ad- 
judge to  the  respondent  in  error  just  dama^ 
iw  his  delay,  and  single  or  double  costs,  at  its 
discretion.  Section  1012  declares  that  appeals 
from  the  circuit  courts,  etc.,  shall  be  subject  to 
the  same  rules,  regulations  and  restrictions  as 
are  or  may  be  prescribed  in  law  in  cases  of 
writs  of  error. 

These  enactments  are  substantially  a  repro- 
duction of  like  clauses  in  the  Judiciary  Act  of 
178»  [1  Stat,  at  L.,  781,  as  rerards  writs  of  er- 
ror, and  of  the  Act  of  1808  [2  Stat,  at  L.,244], 
as  rwards  appeals.  The  material  words  are 
the  muse  in  the  bond  which  declares  "That 
&t  plaintiff  in  error  {or  appellant)  shall  prose- 
aiteJa*  vfrit  to  effect,  and  if  ?te  faillo  make  kit 
piu  jfood,  he  thallantuer  ail  damages  and  eotti." 
The  scope  and  effect  of  this  phrase,  as  applied 
to  cases  like  the  present,  are  tbe  principal  i>oint 
in  ctMitroversy.  The  bond  sued  on  has  an  ad- 
ditional phrase,  not  required  by  the  law,  the  ef- 
fect of  which  will  be  separately  considered. 

^  the  common  law  a  writ  of  error,  widiout 
any  secority,  was  of  itself  a  supersedeas  of  exe- 
mtion  from  the  time  of  its  allowance  or  recog- 
nititxi  by  the  court  to  which  It  was  directed; 
and  ev&k  before,  if  the  defendant  in  error  had 
notice  of  it;  or,  in  the  common  pleas,  from  the 
time  of  its  delivery  to  the  clerk  of  the  errors  of 
that  court,  whose  business  it  was,  amongst  oth- 
er things,  to  prepare  the  returns.  1  Ti(M,  Pr., 
580, 1145;  Impey,  Pr.,  C.  P.  16;  Petersd.  Abr., 
tit.  Enor,  I.  (H,  a.)  The  presentation  of  the 
writ  imiiiig  from  the  Superior  Court,  stopped 
all  ftntfaer  proceedings  except  such  as  were  in- 
ddental  to  a  compliance  vrith  its  command  to 
certify  the  record.  But  as  writs  of  error  came 
to  lie  soed  out  for  the  purpose  of  delay,  various 
Acts  of  Parliament  were  passed,  leqmring  se- 
eatbj  in  certain  cases,  in  order  that  the  writ 
See  17  Otto. 


m^ht  operate  as  a  «t(|)#rMffea«.     First,  without 
referring  to  a  statute  in  the  time  of  Elizabeth,, 
the  Statuteof  8  James  I.,  ch.  8,   declared  that 
no  execution  should  be  stayed  or  delayed,  upon 
or  by  any  writ  of  error,  or  supersedeas  thereon,, 
for  uie  reversing  of  any  judgment  indebtuiion 
a  single  bond,  or  a  bond  witn  condition  for  the 
payment  of  money  only,  or  in  debt  for  rent,  or 
upon  any  contract,  unless  the  plaintiff  in  error 
with   two    sufficient  sureties,   should  first  be 
bound  to  the  plaintiff  in  the  jndgment,  "By  re- 
cognizance, in  double  the  sum  recovered  by  the 
former  judgment,  to  proeccute  the  writ  of  error 
with  eflect,  and  also  to  satisfy  and  pay,  if  the 
said  judgment  should  be  affirmed,  or  the  writ  of 
error  non-prossed,  all  and  singular  the  debts, 
damages  and  costs,  adjudged  upon  the  former 
judgment ;  and  aU  costs  and  damages  to  be 
awarded  for  the  delaying  of  execution."    This 
statute  was  specific  as  to  the  cases  in  which  bid! 
in  error  (as  it  was  called)  was  required,  and  it 
was  frequently  held,  that  it  could  not  be  re- 
quired in  any  other  cases.    2  Bellon,  Pr.,  867- 
874;  2  Tidd,  1160.  SubEcquently  by  the  Statute 
of  18  Car.,  2,  ch.  2,  as  enlarged  by  16  and  17 
Car.,    2,  ch.  8,  the  same  recognizance  was  re- 
quired to  stay  execution  in  all  personal  actions 
in  which'a  judgment  was  rendered  upon  a  ver* 
diet,  and  in  most  cases  double  costs  were  given 
in  case  the  judgment  was  affirmed;  and  in  writs 
of  error  upon  judgment  after  verdict  in  dower 
and  ejectment,  it  was  provided  that  executicn 
should  not  be  stayed  unless  the  plaintiff  in  error 
should  be  bound  to  the  plaintiff,  in  such  reason- 
able sum  as  the  court  below  should  think  fit, 
with  condition,  that  if  the  judgment  should  be 
aiSrmcd,  or  the  writ  of  error  discontinued,  in 
default  of  the  plaintiff  in  error,  orhediouldbe 
non-suited  therein,  that  then  he  should  pay  such 
costs,  damages  and  sum  or  sums  of  money  as 
should  be  awarded  upon  or  after  such  judgment 
affirmed,  discontinuance  or  non-suit;  and  to  as- 
certain tbe  sum  and  damages  to  be  awarded,  it 
was  provided,  that  the  court  should  issue  a  writ 
of  inquiiras  well  of  the  tneme  profits,  as  of  the 
damages  bv  any  waste  committed  after  the  first 
judgment  In  dower  or  ejectment,  and  give  judg- 
ment therefor  and  for  costs.    This  was  the  form 
in  which  the  law  stood  for  more  than  a  century 
prior  to  our  Revolution,  and  is  believed  to  have 
generally  prevailed  in  this  country  either  by 
force  of  the  English  Statutes,  or  similar  statutes 
adopted  by  the  Colonies  themselves  down  to  the 
time  of  the  passage  of  the  Judiciary  Act  by  Con- 
gress in  1789.  See,  1  Rev.  Laws  of  N.  T.(1818), 
p.  148,  Act  of  1801;  Acta  of  New  Jersey,  Feb. 
1,  1799,  and  Feb.  28,  1820,  Elmer's  Dig.,  169, 
160;  Act  of  Maryland,  1718,   ch.  lY.,  1  Kilty's 
Laws;  and  Alexander's  British  Statutes  in  force 
in  Maryland,  16  and  17  Car.  2,  ch.  8.    In  Vir- 

finia,  by  the  Act  of  1788,  it  was  provided  that 
efore  granting  an^  app^  from  a  cotmty  to  a 
district  court,  or  issuing  any  writ  of  error  or 
»up«r»edeas,  the  party  praying  the  same  should 
enter  into  bond  with  sufficient  security,  in  a 
penalty  to  be  fixed  by  the  court  or  judge,  with 
condition  to  pay  the  amoimt  of  the  recovery, 
and  all  costs  and  damages  awarded,  in  case  the 
judgment  or  sentence  would  be  affirmed  ;  and 
the  damages  were  fixed  at  ten  per  cent  per  an- 
num upon  the  principal  sum  and  costs  recov- 
ered in  the  inferior  court;  and  the  same  provi- 
sions were  applied  to  appeals  and  writs  of  error 


Digitized  by 


Godgle 


S78-408 


SnpRBMB  Court  of  tee  TTnited  States. 


Oct.  Tkbm, 


to  the  Conrt  of  Appeals.  By  the  Act  of  1704,  on 
appeal  from  a  decree  in  equity  to  the  High 
Court  of  Chancery,  the  condition  of  the  appoU 
bond  required  was,  to  satisfy  and  pay  the 
amount  recovered  in  the  county  court,  and  all 
«ost8,  and  to  perform  in  all  things  the  decree,  if 
the  same  should  be  affirmed.  Laws  of  Virginia, 
ed.  1814,  pp.  87,  115,  448.  In  Massachusetts, 
as  appears  by  an  early  case  (1804^,  a  mpergedeat 
was  granted  upon  the  plaintifl  m  error  giving 
boncTto  respond  all  damages  and  costs  in  case 
the  judgment  should  be  affirmed.  Bailey  v. 
Baxter,  1  Mass.  ,156.  In  Pennsylvania,  •where 
the  Judgment  was  affirmed  upon  a  writ  of  error, 
the  execution  included  the  interest  from  the 
date  of  the  original  judgment.  BeapuUiea  v. 
Kidu^on,  2  Dall.,  256. 

It  is  thus  seen  that,  in  the  case  of  money 
judgments,  bail  in  error  was  required,  to  secure: 
1,  VM  amount  of  the  original  judgment;  2,  the 
costs  and  damages  occasioned  by  the  delay  of 
execution;  and,  m  the  case  of  dower  and  eject- 
ment, the  only  other  cases  in  which  bdl  was  re- 
quired and  where  the  main  thing  in  controversr 
was  land,  bail  was  required  to  secure  only  such 
costs,  damages  and  money  as  fdiould  be  awarded 
after  affirmance  of  judgment,  for  metne  profits 
and  waste  pending  the  appeal. 

In  relation  to  money  judgments,  a  long  train 
of  decisions  in  England  shows  that  the  damages 
for  delay,  for  which  the  bail  in  error  were  to  re- 
spond, were  the  interest  on  the  sum  recovered 
below  from  the  day  of  signing  final  judgment 
to  the  time  of  affirmance,  and  costs  in  the  writ 
of  error,  and  in  some  cases  double  costs.  In 
the  Exchequer  Chamber,  when  double  costs 
were  recoverable,  the  court  exercised  its  discre- 
tion whether  to  allow  interest  or  not,  it  not  be- 
ing allowed  as  a  matter  of  course;  but  interest 
was  only  allowed  where  the  original  demand 
was  one  that  drew  interest,  and  not  in  cases  of 
mere  tort  or  unliquidated  damages.  Tidd,  1182, 
1183.  In  the  House  of  Lords,  they  c^ve  large 
or  small  costs  in  their  discretion,accoraing  to  the 
nature  of  the  case  and  the  reasonableness  or  un- 
reasonableness of  litigating  Uie  judgment  of  the 
court  below.    Tidd,  1184. 

"We  have  no  reason  to  believe  that  the  rule  of 
damages  for  delay^  on  a  recognizance,  or  bond 
in  error,  was  materially  different  in  tliis  coimtty, 
in  1789,  from  that  which  prevailed  in  England. 
The  statutes  being  substantially  the  same,  un- 
doubtedly the  same  rule  prevailed  in  adminis- 
tering them. 

On  appeals  in  chancery  the  practice  in  En- 

§land,  m  case  of  an  appeal  from  the  Master  of 
le  Rolls  to  the  Lord  Chancellor  was,  for  the 
party  appealing  to  deposit  £10,  to  be  paid  to  the 
other  jMrtv  if  the  decree  was  not  materially 
yaried,  and  he  was  also  required  to  pay  the  costs 
of  the  appeal;  and  on  appeal  from  the  court  of 
chancer^  to  the  House  of  Lords,  the  appellant 
was  obliged  to  make  a  deposit  of  £20,  and  give 
security  by  recognizance  m  the  sum  of  £200,  to 
pay  such  costs  to  the  defendant  in  the  appeal, 
as  the  court  should  appoint,  in  case  the  decree 
should  be  aiBrmed.  Harr.  Pr.  in  Chancery,  ed. 
Kewland,  pp.  843,  849.  In  1810  these  amounts 
were  doubled.  Smith,  Ch.  Pr.,  27,  44.  If  a 
party  wished  to  file  a  bill  of  review,  the  general 
rule  was,  that  he  must  perform  the  decree  be- 
fore filiiu;  his  biU. 

Such  being  the  rules  prevailing  on  the  sub- 
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Ject  when  the  Act  of  1789  was  passed,  whidi  re- 
quired the  plaintiff  in  error  to  give  secmity  "to 
prosecute  the  writ  of  error  to  Sect,  and  to  an- 
swer all  damages  and  costs  tf  he  f  ail«i  to  make 
his  plea  good,  the  extremely  general  terms  of 
the  law  are  noticeable.  According  to  the  English 
law,  the  terms  "all  damages  and  costs,"  vraold 
only  cover  the  damages  for  delay,  security  for 
the  original  judgment  being  expressly  mxivided 
for  by  separate  words;  but  the  Act  of  Congress 
does  not  say  "  damages  for  delaj,"  but  gener- 
ally "  all  damages  and  costs,"  without  any  spe- 
cific provision  for  the  original  judgment;  and 
the  bond  Is  required  in  all  cases,  and  not  merely 
on  error  to  money  judgments  and  judgments  in 
dower  and  ejectment;  and  not  merely  in  cases 
at  law,  but  in  cases  of  equity  also;  for  the  writ 
of  error  was  the  process  of  review  prescribed  by 
the  Judiciary  Act,  both  at  law  and  in  equity; 
and  when  appeals  were  allowed  in  the  latter  by 
the  Act  of  1808,  they  were  subjected  to  the  same 
rules  and  conditions  as  writs  of  error.  The  onlv 
guide,  or  hint  of  guidance,  given  by  the  Jom- 
ciary  Act  as  to  what  damages  were  to  oe  awarded 
on  a  bond  in  error,  other  than  what  might  be 
deduced  by  analogy  from  the  Ent^ish  and  state 
laws,  is  an  expression  contained  In  the  28d  sec- 
tion, where  it  &  said  that  if , upon  a  writ  of  error, 
the  supreme  or  circuit  court  shall  affirm  a  judg- 
ment or  decree,  they  shall  adjudge  or  decree  to 
the  respondent  in  error  jutt  damaga  for  his  de- 
lay, and  single  or  double  costs  at  their  discre- 
tion. So  that,  as  the  result  of  the  whole,  the 
matter  was  left  very  much  at  large,  and  sub- 
ject to  the  regulation  of  the  courts,  and  audi 
analogies  as  existing  laws  afforded. 

By  an  Act  passed  December  12, 1794,  1  Stat, 
at  L.,  404,  it  was  declared  that  the  security  to 
be  required  on  signing  a  citation  on  a  writ  of 
error  which  shall  not  be  a  tupertedecu  and  stay 
execution,  shall  be  only  to  such  an  amount  as, 
in  the  opinion  of  the  judge  taking  the  same, 
shall  be  sufficient  to  answer  aU  such  costs  as, 
upon  an  affirmance  of  the  judgment  or  decree, 
may  be  ad judeed  or  decreed  to  the  defendant  in 
error.  The  siibstance  of  this  Act  is  reproduced 
in  the  Revised  Statutes;  but  it  sheds  no  light  on 
the  question  of  damages  as  distinguished  from 
mere  costs. 

The  Supreme  Court  at  an  early  dajr  (Febru- 
ary Term,i808),adopted  thetwo  following  roles: 

(1)  In  8J1  cases  where  a  writ  of  error  sEall  de- 
lay the  proceedings  on  the  judgment  of  the  cir- 
cuit court,  and  smill  appear  to  have  been  sued 
out  merely  for  delay,  damages  shall  be  awarded 
at  the  rate  of  ten  per  centum  per  annum  on  the 
amount  of  the  judgment. 

(2)  In  such  cases  where  there  exists  a  real  ccm- 
troversy,  the  damages  shall  be  only  at  the  rate 
of  six  per  centum  per  annum.  In  boih  cases 
the  interest  is  to  oe  computed  as  part  of  Uie 
damages. 

The  latter  rule  was  changed  in  1858,  when  by 
an  amended  rule,  still  in  loroe,  on  affirmance 
of  a  judgment,  interest  was  directed  to  be  cal- 
culated and  levied  from  the  date  of  tlie  judg- 
ment below  untn  paid,  at  the  same  rate  4iat 
similar  judgments  bear  interest  in  the  coarta  of 
the  State  where  the  judgment  was  rendoed. 
13  How.,  v.  [For  Rules  of  1884,  see.  Book  XX.. 
901J 

The  other  rule  was  amended  in  1871  gfrfatf 
ten  per  cent  damages  in  addition  to  intenat, 
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when  the  writ  of  error  appears  to  be  sued  oat 
merely  for  delay.    11  Wall.,  x. 

And  both  rules  were  extended  to  appeals 
bom  decrees  in  chancery  for  the  payment  of 
money  in  1853.    13  How.,  t. 

These  rules  may  undoubtedly  be  regarded  as 

gmcribing  the  measure  of  damages  for  delay 
I  the  cases  in  which  they  apply;  tlmt  is,  in  the 
case  of  money  judgments  and  decrees.  But 
whether  the  bond  in  error  covered  the  original 
debt  was  not  distiuctlydecided  until  the  case 
of  CaUett  V.  Brodie,  9  "wheat. ,  553,  came  before 
(be  court.  In  that  case,  judgment  was  rendered 
for  the  plainti&  below  for  a  large  sum,  but  the 
Jad^who  signed  the  citation  took  a  bond  in  a 
smiO  amount  to  respond  the  damages  and  costs. 
On  8  motion  to  dismlas  the  writ  of  error  for  in- 
sufficiency of  the  bond,  it  was  contended  for 
tlie  plaintiff  in  error,  that  the  Act  meant  only  to 
provide  for  such  damages  and  costs  as  the  court 
■bould  adjudge  for  the  delay.  But  the  court 
held  that  the  word  "  damages  "  covered  what- 
ever losses  the  plaintiff  might  sustain  by  the 
judgments  not  being  satisfied  and  paid  after  the 
affirmance;  in  other  words,  that  the  bond  in 
error  bad  the  same  effect  as  the  recognizance 
required  by  the  English  statutes,  and  was  in- 
tended to  secure  payment  of  the  original  judg- 
ment, as  well  as  the  damages  for  delay.  Hence, 
the  bond  should  have  been  taken  in  an  amount 
iiiffident  to  secure  the  whole  debt ;  and  it  was 
ordered  that  the  writ  of  error  should  be  dis- 
niissed  unless,  within  thirty  davs  from  the  ris- 
ing of  the  court,  the  plaintiff  in  error  should 
give  a  bond  sufficient  m  amount  to  secure  the 
whole  judgment. 

In  Stafford  v.  Sank,  16  How.,  185,  though  no 
decision  was  made,  because  the  case  was  not 
properly  before  the  court,  an  opinion  was  de- 
livered by  Juitiee  McLean,  as  for  the  court, that 
the  same  rule  would  apply  in  case  of  an  appeal 
from  a  decree  in  equity  for  the  sale  and  fore- 
closure of  certain  negroes  who  had  been  deliv- 
ered to  a  receiver  pendente  lite ;  and  that  the 
bond  shotild  have  been  to  secure  the  whole 
mortgage  debt.  Juttiee  Catron  dissented  from 
this  view,  holding  that  where  there  was  a  fund 
in  the  poesession  of  the  court,  no  security  to 
cover  its  contingent  loss  should  be  required ;  and 
that  to  construe  the  Act  as  if  this  were  a  simple 
jndgment  at  law  would  operate  most  harshly. 
In  accordance  with  the  sugg^estion  made  by 
Ute  court,  application  was  m«ie  for  a  tnanda- 
**w  to  the  Judge  below.to  compel  him  to  cause 
the  diecree  to  be  carried  into  execution  notwith- 
•Unding  the  appeal.  On  a  rule  to  show  cause, 
the  Judee  returned  the  facts  as  above  stated,  and 
that  he  nad  no  power  to  take  further  order  in 
the  case.  But  the  court,  deeming  the  appeal 
bond  joaufflcient  to  operate  as  a  nijpcriedea*, 
mated  the  mandamm.  17  How.,  875  [58  U. 
8..  XV.,  101].  ■■ 

Sobsequent  decisions  have  undoubtedly  modi- 
fied the  rule  followed  in  this  case  and,  indeed, 
have  overmled  it,  and  are  more  in  accordance 
with  the  views  expressed  by  Juttiee  Catron. 

In  BoberU-v.  Cooper,  19 How.,  878  [60  U.  8., 
XV.,  687],  which  was  an  action  of  ejectment 
fw  the  recwvery  of  mining  lands,  the  plaintiff 
having  recovered  the  land  with  only  nominal 
damages,  a  writ  of  error  was  brought  by  the  de- 
fewhnt,  who  was  required  to  give  a  bond  for 
oBly  91.000.  The  plaintiff  applied  to  this  court 
6«  17  Orro.  U.  8.,  Book  87 


for  an  order  rec[uiring  additional  security,  pro- 
ducing affidavits  to  show  that  the  damages 
which  he  would  sustain  by  the  delay  in  work- 
ing the  mine,  caused  by  the  supersedeae,  would 
exceed  t85,000.  The  court  refused  the  motion; 
and  said  that  if  it  were  a  money  demand,  on 
which  a  sum  certain  had  been  given  by  a  judg- 
ment, it  would  have  been  the  duty  of  the  Judge 
to  take  care  that  good  security  was  given;  but 
that  in  ejectment,  where  only  nominal  damages 
are  recovered,  the  court  cannot  interfere  to  en- 
lar^  the  security  to  recover  damages  which  a 
plaintiff  may  recover  in  an  action  for  meene 

erofits,  or  other  losses  he  will  sustain  by  being 
ept  out  of  possession.  The  court  held  that  the 
case  was  not  provided  for  by  any  legislation  of 
Congress,  as  had  been  done  in  Engumd  by  the 
Statute  of  16  and  17  Car.,  8,  ch.  8. 

In  Bubber  Co.  v.  Goodyear,  6  Wall.,  153  [78 
U.  8.,  XVni.,  768],  the  subject  again  came  be- 
fore this  court  on  a  question  as  to  the  amount  of 
security  required  upon  appeal  from  a  personal 
decree  in  equity,  where  a  portion  of  the  amount 
had  been  secured  by  a  deposit  in  court.  The 
decree  was  for  over  $300,(K)0,  and  the  Judge  fol- 
lowing the  usual  practice  required  a  bond  in 
double  the  amount  of  the  decree.  The  defend- 
ants, as  security  for  the  claim,  had  deposited  in 
the  court  below,  government  bonds  to  the 
amount  of  $'^00,000.  On  a  motion  in  this  court 
to  reduce  the  amount  of  the  bond,  the  court  re- 
duced it  to  $285,000.  Chief  Juttiee  Chase,  de- 
livering the  opinion  of  the  court,  said  :  "  It  is 
not  required  tiiat  the  security  shall  be  In  any 
fixed  proportion  to  the  decree.  What  is  neces- 
sary is,  that  it  be  sufficient." 

From  the  amount  involved  in  this  case,  and 
the  eminence  of  the  counsel  engaged  in  it,  it 
was  no  doubt  carefully  considered.  After  its 
determination,  the  court  made  a  general  rule  as 
to  the  amount  of  indemnity  required  in  »mper- 
tedeai  bonds,  which  now  stands  as  the  80th  Rule 
of  the  court  [XX.,  907].  This  rule  declares 
that  "Such  Indemnity,  where  the  judgment  or 
decree  is  for  the  recovery  of  money  not  other- 
wise secured,  must  be  for  the  whole  amoimt  of 
the  judgment  or  decree,  including  just  damages 
for  delay  and  costs  and  interest  on  the  appeal ; 
but  in  all  suits  where  the  property  in  contro- 
versy necessarily  follows  the  event  of  the  suit.ns 
in  real  actions,  replevin,  and  in  suits  on  mort- 
gages; or  where  the  property  is  in  the  custody 
of  the  marshal,  under  admiralty  process,  as  in 
case  of  capture  or  seizure;  or  where  the  pro- 
ceeds thereof,  or  a  bond  for  the  talue  thereof, 
is  in  the  custody  or  control  of  the  coiurt,indem- 
nity  in  all  such  cases  is  only  required  in  an 
amount  sufficient  to  secure  the  sum  recovered 
for  the  use  and  detention  of  the  property,  and 
the  costs  of  the  suit,  and  just  damages  for  de- 
lay, and  costs  and  interest  on  the  appeal." 

Since  the  adoption  of  this  rule,  the  matter 
has  come  up  for  consideration  in  several  cases. 
In  French  v.  Shoemaker.n  Wall.,  86  [79  U.  S., 
XX. ,  270],  where  the  matter  in  controversy  was 
the  possession  of  a  railroad,  the  interest  of  the 
defendant  in  which  had  been  pledged  as  secu- 
rity for  $5,000,  and  which  was  in  the  hands  of 
a  receiver,  upon  a  decree  for  the  complainant, 
and  an  appeal,  the  bond  taken  for  a  tupertedeut 
was  in  the  penalty  of  $500,  and  this  court,  after 
reciting  the  rule,  held  that  nothing  appeared  to 
show  Uaat  the  bond  was  insufficient. 
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In  Jer<me  t.  MeCairter,  21  WaU.,  17 [88 U.  8., 
XXII.  ,615],  an  appeal  was  taken  from  a  decree 
of  over  11,000,000  for  the  foreclosure  and  sale 
of  a  canal,  subject  to  a  prior  lien  of  over 
$1,500,000.  The  canal  company  had  become 
bankrupt,  and  the  assignees  in  bankruptcy 
brought  Uie  appeal.  The  appeal  bond  requlrea 
of  them  was  f  10,000;  and  motion  was  made  in 
this  covirt  to  have  the  amoimt  of  security  in- 
creased. The  court  after  reviewing  the  previ- 
ous cases,  and  adverting;  to  the  29th  Rule,  re- 
fused the  motion,  holding  that  the  amount  of 
security  in  such  a  case  was  in  the  discretion  of 
the  Judge  who  took  the  bond,  and  that  this 
court  would  not  interfere  with  that  discretion, 
unless  there  had  been  a  change  of  circum- 
stances requiring  additional  security.  The  Chi^ 
Justice  said:  "This  is  a  suit  on  a  mortgage  and, 
therefore,  under  this  Rule,  a  case  in  which  the 
Judge  who  signs  the  citation  is  called  upon  to 
determine  what  amount  of  security  will  be  suf- 
ficient to  secure  the  amount  to  be  recovered  for 
the  use  and  detention  of  the  property,  and  the 
costs  of  the  suit,  and  just  damages  for  the  de- 
la;^,  and  costs  and  interest  on  the  appeal.  All 
this,  by  the  Rule,  is  left  to  his  discretion."  It 
being  contended  that  the  Judge  liad  disregard- 
ed the  established  rule,  to  require  security  for 
the  interest  accruing  pending  the  appeal,  which 
in  that  case  would  amount  on  the  debt  due  to 
the  complainant  and  on  the  prior  liens,  to  more 
than  $500,000;  the  court  held  that  this  is  not 
the  requirement  of  the  rule;  that  the  object  is 
to  provide  indemnity  for  the  loss  by  the  ac- 
cumulation of  interest  consequent  upon  the  ap- 
peal, not  for  the  payment  of  the  interest:  and 
that,  as  to  this,  the  Judge  must  determine.  It 
was  added.that  the  decree  did  not  interfere  with 
an  action  at  law  against  the  company,  if  it  were 
not  bankrupt;  nor  with  proving  the  claim  in 
bankruptcy,  and  obtaining  a  dividend,  since  it 
was  bankrupt. 

8o  f  ar  as  the  point  decided  in  this  case  goes, 
it  determines  that  on  an  appeal  from  a  decree 
for  the  foreclosure  of  a  mortgage,  the  appeal 
bond  is  not  intended  as  security  for  either  the 
amount  of  the  decree  or  the  interest  accruing 
pending  the  appeal,  but  for  such  damage  as 
mav  anse  from  the  delay  incident  to  the  appeal; 
and  although  it  is  intimated  that  this  damage 
may  depend  upon  the  use  and  detention  of  the 
mortgaged  property,  yet  that  was  not  the  point 
in  Judgment.  

In  Ex  parte  Freneh,100  U.  8.,  1  [XXV.,528n, 
an  ejectment  case,  the  bond  being  amply  sufQ- 
cient  to  cover  the  damages,  or  ni«#n«  profits,  re- 
covered in  the  court  below,  this  court  refused 
to  interfere  by  a  moTidamus,  to  compel  the  court 
below  to  proceed  to  execution.  The  Chief  Jiu- 
Uee  said:  "  In  this  view  of  the  case,  the  bonds 
are  sufficient  in  amount  and  form.  So  far  as 
the  money  parts  of  the  judgment  are  con- 
cerned, they  are  far  in  excess  in  each  instance 
of  the  amount  recovered  against  the  several  de- 
fendants who  seek  the  stay;  and  as  to  the  dam- 
ages on  account  of  the  detention  of  the  proper- 
ty, we  decided  in  Jerome  v.  McCarter,  that  the 
amount  of  the  bond  rested  in  the  discretion  of 
the  judge  or  justice  who  signed  tlie  citation,  or 
•llowed  the  tupertedeat,  and  would  not  be  re- 
considered here." 

In  this  case  the  court  did  look  to  see  whether 
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4,  the  non-payment  of  the  costs  of  the  appeal, 
vUrh  accrued  in  this  court;  but  the  special  ver- 
dict docs  not  find  that  these  costs  were  unpaid. 

If  depreciation  in  market  value  can  ever 
be  laid  as  cause  of  legal  dama^  on  a  bond  in 
error, which  we  greatly  doubt,  it  cannot  be  done 
in  Qaa  case,  because  it  is  found  by  the  special 
verdict  that  the  property  considerablv  increased 
in  valu^  pending  the  appeal.  Deterioration  by 
vaste,  etc.,  is  a  very  dlnerent  matter;  but  that 
b  eqiully  out  of  question  in  tliis  case,  as  no  de- 
terioration is  shown.  The  defendants  paid  the 
taxes  and  insurance,  and  kept  the  property  in 
repair.  The  principal  question  for  consider- 
ation, therefore,  is,  whether  the  plaintiffs  were 
entitled  to  recover  the  rents  and  profits,  or  dam- 
«^  for  the  iise  and  detention,  as  it  is  other- 
■mse  called. 

We  have  seen  that  even  in  ejectment,  it  has 
at  least  been  questioned  by  this  court  whether 
the  bond  in  error  covers  rents  and  profits  accru- 
ing pending  the  writ.  And  yet  there  is  a  ma- 
terial diilerence  between  the  case  of  ejectment 
and  a  suit  for  the  foreclosure  of  a  mortgage. 

The  difference  is  this:  in  ejectment,  oie  prop- 
er^ of  the  land  is  in  question,  and  if  the  plaint- 
iff has  the  right,  he  is  entitled  to  immediate  pos- 
tession  and  to  the  perception  of  the  rents  and 

Sroflts,  which  belong  to  him,  and  for  which  the 
efendant  in  possession  is  accountable  to  him. 
Every  dollar,  or  dollar's  worth.  Is  so  much  of 
the  plaintiff's  property  of  which  he  is  deprived. 
Ana  the  same  is  true  in  dower.    But  in  the  case 
of  a  mortga^,  the  land  is  in  the  nature  of  a 
pledge;  ai^  it  is  only  the  land  itself,  the  specific 
thing,  which  is  pledged.    The  rents  and  profits 
ate  not  pledged;  they  belong  to  the  tenant  in 
possession,  whether  the  mortgagor  or  a  third 
person  claiming  under  him.    TUs  is  not  only 
the  common  law,  but  it  is  the  express  statute 
law  of  Nebraska,  which  declares  that  "In  the 
abseoce   of  stipulations  to  the  contrary,  the 
mortgagor  retauis  the  legal  title  and  right  of 
poss^sioii."    The  plaintiff,  in  this  case,  was 
aot  entitled  to  possession,  nor  to  the  rents  and 
profits.     His  foreclosure  suit  did  not  seek  pos- 
aession,  bat  sought  a  sale  of  the  specific  thing, 
the  land.     In  such  a  case,  until  the  litigation  is 
ended,  it  doth  not  appear  that  there  must  be  a 
aale,  or  even  that  the  plaintiff  is  entitled  to  a 
(ale.    The  defendant  in  possession  is  entitled  to 
redeem  the  land  until  a  sale  is  made,  and  until 
then  he  is  entitled  to   the  rents  and  profits, 
which  belong  to  him,  as  of  right.    The  taking 
of  the  rents  and  profits  prior  to  the  sale  does  not 
injnre  the  mortgagee,  for  the  simple  reason  that 
they  do  Dot  belong  to  him.    Waste,  that  is,  de- 
struction or  injury  to  the  land  itself,  as  beifore 
itated,  ia  an  injury  to  the  mortgagee.  Itdimin- 
iihes  the  value  of  the  pledge;  and  for  such  in- 
ioTj  no  doubt  he  might  recover  on  the  appeal 
bomL     Other  deteriorations,  such  as  occur  by 
want  of  repairs,  accumulation  of  taxes,  fires  not 
covered  by  reasonable  insurance,  and  the  like, 
probably  might  also  be  fairly  covered  by  the 
bond.     But  perception  of  rents  and  profits  is 
the  morteagor's  nght  until  a  final  detennina- 
tioD  of  tSe  rig^t  to  sell,  and  a  sale  made  ac- 
cordingly. 

The  mete  delay  of  the  sale  for  the  purposes 
of  an  appeal  does  not  operate  to  the  legal  injury 
of  the  mortgagee.  It  does  not  suspend  execu- 
tiai  for  the  debt ;  he  has  no  right  to  such  an 
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execution  by  the  decree  of  foreclosure  and 
sale.  It  is  not  a  decree  against  the  person,  and 
cannot  be  enforced  by  an  execution  against 
goods  and  lands  generally.  It  is  simply  a  de- 
cree for  the  sale  of  the  land  mortgaged,  in  order 
that  the  proceeds  may  be  applied  to  the  debt. 
The  amount  due  is  ascertained  by  the  decree,  it 
is  true,  but  only  for  the  purpose  of  determining 
the  amount  of  charge  on  the  land.  The  debt 
may  be  prosecuted  by  a  personal  action  against 
the  debtor,  and  this  may  be  the  defendants  in 
the  suit  or  some  other  person  The  rule  of 
court  by  which  a  personal  decree  may,  in  some 
cases,  be  entered  up  against  the  mortgagor  for 
the  residue  of  the  debt,  after  the  proceeds  aris- 
ing from  the  sale  of  the  land  have  been  applied, 
is  a  recent  rule  intended  to  obviate  the  necessity 
of  a  separate  action.  It  has  not  changed  the 
essential  nature  of  the  decree  for  foreclosure  and 
sale. 

It  often  happens  that  the  debt  is  not  fully  as- 
certained when  a  decree  for  sale  and  foreclosure 
is  made;  as  where  there  are  many  outstanding 
bonds  which  have  to  be  called  in  and  verified. 
The  sale,  in  such  cases,  is  frequently  made  in 
advance,  and  the  proceeds  brought  into  court 
for  distribution  amongst  those  who  may  appear 
to  be  entitled  thereto;  all  which  shows  that  a  de- 
cree of  foreclosure  is  a  very  different  thing  from 
a  personal  decree  or  judgment  for  the  debt. 

As  it  is  the  specific  thine,  the  laud  itself, 
and  not  the  rents  and  profits,  that  constitutes 
the  pledge,  the  delay  of  sale  caused  by  the  ap- 
peal, as  before  said,  deprives  the  mortgagee  of 
no  legal  ri^ht.  It  may  be  an  incidental  disad- 
vantage or  mconvenience,  but  in  our  judgment 
it  is  not  a  legal  damage  contemplated  by  the  ap- 
peal bond.  We  are  aware  that  a  contrary  view 
has  sometimes  been  taken  at  the  circmt ;  but 
upon  a  full  consideration  of  the  subject,  we 
have  come  to  the  conclusion  now  expressed. 
The  chances  of  actual  deterioration  and  waste 
in  certain  classes  of  property  are  so  great,  that  a 
bond  in  considerable  amount  may  well  be  re- 
quired; and  if  actual  deterioration  and  waste  su- 
pervenes, the  amount  may  properly  be  recov- 
ered. 

In  addition  to  these  general  considerations,  a 
careful  examination  of  the  Ztith  Rule  will  show 
that  in  cases  like  the  present,  it  does  not,  in 
terms  at  least,  contemplate  security  for  the  use 
and  detention  of  the  property  pending  the  ap- 
peal. The  words  are  "Indemnity  in  all  suSi 
cases  (where  the  property  in  controversy  neces- 
sarily follows  the  event  of  the  suit)  is  only  re- 
quired in  an  amount  sufBcient  to  secure  the 
stun  reeoeered  for  the  use  and  detention  of  the 
property,  and  the  costs  of  the  suit,  and  just 
damages  for  delay,  etc."  "The  sum  recovered 
for  use  and  detention,"  here  referred  to,  means 
the  sum  recovered  in  the  original  judgment  or 
decree,  such  as  damages  and  metne  profits  in 
ejectment,  damages  m  dower,  and  replevin, 
etc.,  and  the  phrase  "just  damages  for  delay" 
refers  to  those  damages  arising  m>m  the  delay 
occasioned  by  the  proceedings  in  error  or  ap- 
peal, which  are  raoperly  a  legal  damage  to  the 
party  delayed.  We  are  thrown  back,  therefore, 
to  a  consideration  of  the  nature  of  the  particular 
case,  to  ascertain  what  those  legal  damages 
properly  are.  The  words  "use  and  detention" 
do  not  assist  us,  as  they  relate  to  a  cause  of 
recovery  in  the  original  Judgment. 
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There  is  another  consideration  which  relieves 
the  conclusion  which  we  have  reached  from 
any  supposed  hardship  or  injustice  to  mort- 
gagees. Courts  of  equity  always  have  the  pow- 
er, where  the  debtor  is  insolvent,  and  the  mort- 
gaged property  is  an  insufficient  security  for 
the  debt,  and  there  is  go<>d  cause  to  believe  that 
it  will  be  wasted  or  deteriorated  in  the  hands  of 
the  mortgagor,  as  by  cutting  of  timber,  suffer- 
ing dilapiAtion,  etc.,  to  take  charge  of  the 
property  by  means  of  a  receiver,  and  preserve 
not  only  Uie  eorput,  but  the  rents  and  profits  for 
the  satisfaction  of  the  debt.  When  justice  re- 
quires this  course  to  be  pursued,  and  it  is  resort- 
ed to  b^  the  mortga^,  it  will  give  him  ample 
grotection.  There  is  no  necessity,  therefore, 
1  order  to  protect  him  from  injury,  that  a  par- 
ty, in  order  to  have  the  benefit  of  an  appeal, 
Bnould  be  obliged  to  give  security  to  account 
for  the  interm»liate  rents  and  profits  of  his  own 
property. 

We  have  devoted  bo  much  space  to  a  consid- 
eration of  the  principal  question,  that  we  must 
dismiss  the  other  pomt  in  a  few  words.  The 
plaintiffs  contend  that  the  bond  in  terms  re- 
quires the  defendant  to  respond  for  the  tise  and 
'detention  of  the  property  covered  by  the  mort- 

fftge  during  the  pendency  of  the  appeal.  As  the 
udge  had  no  authority  to  require  such  a  con- 
dition to  be  inserted  in  the  bonds,  and  probably 
was  not  aware  of  its  insertion  in  this  case,  and 
as  a  party  ought  not  to  be  deprived  of  his  right 
of  appeal  upon  the  terms  which  the  law  pre- 
scribes, we  should  be  very  reluctant  to  hold 
that  this  was  a  voluntary  bond,  knowingly  en- 
tered into  beyond  the  requirements  of  the  stat- 
ute. We  should  rather  bold  that  it  was  drawn 
by  attempting  to  copy  the  words  of  the  29th 
Rule,  instead  of  following  the  statute,  and  in- 
advertently omitting  the  connecting  words.  As 
an  appeal  bond,  or  bond  in  error,  is  a  formal  in- 
strument required  by  the  law,  and  governed  by 
the  law,  and  has,  by  nearly  a  century's  use,  be- 
come a  formula  in  legal  proceedings,  with  a 
fixed  and  definite  meaning,  and  as  Die  impor- 
tant right  of  appeal  is  greatly  affected  by  it,  we 
think  that  it  is  not  allowable,  in  practice,  by  a 
change  in  its  phraseology,  to  give  to  it  an  effect 
contrary  to  what  the  statute  intended.  It  would 
be  agninst  the  policy  of  the  law  to  allow  such 
deviations  and  irregularities  to  creep  in.  We 
think  the  rule  followed  in  some  of  the  States  is 
a  wund  one,  that  if  the  condition  of  an  appeal 
bond,  or  bond  in  error,  substantially  conforms 
to  the  re<iuisition8  of  the  statute,  it  is  sufficient 
to  sustain  it,  though  it  contain  variations  of 
In  n  guage,  and  that  if  further  conditions  be  super- 
added, the  bond  is  not,  therefore,  invalid,  so  far 
as  it  is  supported  by  the  statute,  but  only  as  to 
the  supenidded  conditions.  See,  8and«r$  t. 
JUrM,  3Stew.(Ala.),109;  Cfardentrv.  Woodvear, 
1  Ohio,  170. 

We  are  aware,  as  shown  by  the  citations  on 
the  plaintiffs'  brief,  that  official  bonds,  and 
bonds  given  to  the  government  for  the  purpose 
of  enjoying  certain  offices  or  privileges,  and 
perhaps  some  others  subject  to  like  reason,  have 
often  been  sustained  as  contracts  at  common 
law,  voluntarily  entered  into,  where  they  have 
not  conformed  to  the  statutory  requirements, 
and  would  have  been  insufficient  and  ineffectual 
for  the  purposes  of  a  recovery,  If  those  require- 
ments had  been  applied  to  them.  We  do  not 
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Tbst  step  is  the  giving  of  a  bond  which,  be- 
came it  lias  the  effect  of  suspending  the  action 
of  the  inferior  court,  is  called  a  tupenedecu  bond, 
in  analogy  to  the  effect  of  a  writ  of  tupertedeat 
in  tlie  English  law  from  the  superior  to  the  in- 
ferior court. 

Tlielsw  of  this  subject  is  found  in  section 
1000  of  the  Revised  Statutes: 

"  Every  justice  or  judge  signing  a  citation  or 
anj  writ  of  error  shaU,  except  in  cases  brought 
up  by  the  United  States,  or  by  direction  of  any 
department  of  the  government,  take  good  and 
tnmdent  security  mat  the  plaintiff  in  error,  or 
tlieappellant.shaU  prosecute  his  writ  or  apiieal  to 
effect,  and  if  he  fail  to  make  good  his  plea,  sliall 
answer  all  damages  and  costs  where  the  writ  is 
itupenedea*  and  stays  execution,  or  all  costs 
only  where  it  is  not  a  tupertedeat  as  aforesaid." 
As  thus  stated  in  the  Revision,  the  law  is  the  re- 
salt  of  the  Act  of  September  24,  1789,  sec.  22 
[1  Stat,  at  Lk,  78],  and  the  amendment  to  that 
section  by  the  Act  of  December  12, 1794.  1  Stat. 
St  L.,  pages  84  and  404. 

It  \aa  never  been  doubted  under  these  statutes 
(bat  the  appealing  party  could  have  his  election 
to  make  his  writ  of  error  operate  as  a  tuperta- 
cleat  or  not,  and  that  the  amount  of  security  to 
be  given  would  depend  very  much  on  this 
dioice.  If  he  did  not  wish  to  stay  execution 
he  was  only  required  to  secure  payment  of  the 
cost  of  the  appeaL  If  he  did  wish  to  stay  exe- 
cution, he  must  give  bond  to  answer  aU  dam- 
ages as  well  as  costs,  so  that  both  the  condition 
of  the  bond  to  be  given  and  the  amoimt  of  it 
most  depend  on  the  effect  it  had  on  further  pro- 
ceedings in  the  inferior  court. 

The  decisions  of  this  court,  and  the  practice 
<tf  tiie  judges  under  it,  are  given  with  reason- 
sUa  accuracy  in  the  opinion  of  the  majoritjr, 
ftam  die  date  of  the  last  of  these  statutes  until 
the  adoption  of  Rule  28  of  this  court  in  1867. 
The  dtae  of  Rubber  Oo.  v.  Qoodyear,  decided  in 
tliat  year  6  Wall.,  166  [78  U.  8.,  XVm.,  768], 
and  some  decided  previously,  had  shown  great 
oppression  in  exacting  security  in  an  excessive 
amount  to  stay  execution  in  cases  where  but 
little  dainage  could  accrue  to  the  appellee,  be- 
cause, as  in  case  of  proceedings  in  rem,  where 
thore  was  no  personal  liability,  and  there  could 
be  no  loss  except  from  the  delay,  and  in  cases 
of  mortgage  foreclosures,  where  there  ooukl  be 
no  otter  cfecree  but  for  a  sale  of  the  property. 
The  result  was  the  adoption  of  the  39th  Bule, 
in  which  the  court  undertook  to  define  what 
damages  were  aUowable  in  the  various  classes 
of  eases  where  the  plaintiff  in  error  or  appellant 
obtained  a  stav  of  execution  or  taper tedta*  pend- 
ing the  ajipeal.    This  rule  was  intended  for  the 
gmdanoe  of  the  judges  whose  duty  it  was  to 
approve  bonds  in  appeals  or  writs  of  error.    It 
was  tite  construction  of  the  members  of  the 
ooort  of  that  dav  as  to  the  damages  which,  in 
the  variotis  Unas  of  cases  mentioned  in  it,  the 
party  who  had  obtained  a  tupertedeat,  and  had 
Uied  in  his  appeal,  was  liable  under  the  Act  of 
Congress,  to  nay  for  his  false  clamor  to  the  party 
whom  ha  haa  onjusUy  delayed  after  final  judg- 
ment against  him,  for  only  final  judgments  can 
be  reviewed  in  this  court. 

But  two  of  the  Jostices.  who  participated  in 
framing  that  rale  In  which  all  concurred,  re- 
maia ;  and  neither  of  them  ccmcur  in  the  con- 
•tniction  now  given  to  it  by  the  majority  of  the 
Been  Otto. 


court,  nor  in  the  construction  of  the  statute  un- 
der which  it  was  framed. 

In  the  case  before  us,  the  bond  sued  on  was 
given  to  suspend  an  order  of  sale  in  a  suit  to  fore- 
dose  amorteage.and  the  question  is,  whether  the 
bond,  which  is  substantially  conformable  to  the 
rule  of  the  court,  covers  the  rental  value  of  the 
mortgaged  proper^  during  the  three  ^^ears  of 
delay  wnile  the  case  was  pending  in  this  court, 
the  mortgaged  property  having  been  sold  for  a 
sum  much  below  Uie  amount  of  the  debt,  for 
the  payment  of  which  it  was  decreed  to  be  sold 
durmg  which  time  the  mortgagor  was  in  posses- 
sion of  the  property,  which  was  a  public  hotel, 
and  the  jury  find  the  rent  was  worth  $88,241 .  75. 

The  opinion  of  the  court  is  based  upon  two 
propositions:  1.  That  the  mortgagor  had  aright 
to  the  use  and  occupation,  even  after  condition 
broken,  until  judicial  sale,  and  was  not  bound 
to  the  mortgagee  for  their  value.  2.  That  the 
rule  does  not  make  any  provision  for  rent  x>end- 
ing  the  appeaL 

I  do  not  agree  to  either  proposition.  The 
mortgagor,  aner  condition  broken,  has  no  right 
in  law  or  equity  to  the  possession  of  the  mort- 
gaged propertT,  unless  it  be  so  expressed  in  the 
mortgage.  If  it  be  personal  proper^,  it  is 
everyday  practice  for  the  mortgagee,  after  con- 
dition broken,  to  seize  the  goods  and  chattels 
and  hold  them  until  the  debt  be  paid,  or  to  sell 
in  satisfaction  of  the  debt.  If  tne  mortgagor 
refuse  to  deliver  possession  on  demand,  the 
mortgagee  can  recover  it  by  replevin,  and  this 
is  often  aone.  How  could  this  be  so  if  the  mort- 
gagor's right  to  possession  remained  after  con- 
dition broKen? 

If  the  mortgaged  property  be  real  estate  the 
common  law  allowed  the  mortgagor  an  action 
of  ejectment  after  condition  noken,  and  tliis 
was  formerly  the  usual  mode  of  foreclosure,  and 
is  retained  in  many  States  to  this  day.  How  can 
there  be  any  right  in  the  mortgagor .  to  posses- 
sion when  uiis  right  to  recover  by  an  action  of 
eiectment  belongs  to  the  mortgagee?  The  two 
nghts  are  Inconsistent  and  cannot  co-exist.  It 
is  conceded  that  in  such  case  as  the  present  one, 
where  the  mortgaged  property  is  insufllcientto 
pay  the  debt,  the  mortgagee  has  the  additional 
equitable  right  to  have  a  receiver  appointed  to 
take  poesesfflon,  and  in  the  end,  if  necessary,  the 
rents  and  profits  will  be  appropriated  to  pav  the 
deficiency.  How  can  all  this  be  done  if  the 
mortgagor  has  the  right  to  continue  in  x>088es- 
sion  after  he  has  broken  the  condition  of  his 
mortgage? 

The  truth  is.the  idea  has  obtained  footing  in 
practice  because  it  Is  easier  to  get  a  decree  and 
sell  the  property  than  to  dispossess  the  mort- 
ragor,  and  nence  attempts  to  do  so  are  rare. 
But  when  the  mortnigee  has  pursued  the  former 
course  and  obtained  his  order  of  sale — a  decree 
which  is  final,  for  no  other  decree  can  be  ap- 
pealed from — ^this  right  of  the  defaulting  mort- 
gagor to  further  possession  of  the  property, 
while  he  transfers  the  litigation  to  anotner  court 
and  protracts  it  for  three  vears,  is  an  inequitable 
abstraction,  founded  neitner  in  the  common  law 
rights  of  the  parties  nor  in  any  principle  of 
e(^table  jurisprudence.  The  whole  error  is 
founded  on  the  idea  that  so  long  as  the  mort- 
gagor is  permitted  to  retain  posswsionhe  is  not 
accountable  for  rent,  and  not  upon  the  exist- 
ence of  any  right  to  retain  possession. 
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And  80  the  Act  of  Congress  Bays:  if  you  wish 
to  appeal  this  case  to  another  court  and  go 
tbroui^  another  trial,  instead  of  appointing  a 
receiver  to  take  possession,  we  will  require  of 
you  a  bond  to  secure  all  damages  suffered  by 
the  appellee  by  reason  of  the  delay;  and  as  he 
is  entitled  to  have  the  land  sold  at  once  for  his 
debt,  or  to  have  possession  delivered  so  that 
rents  and  profits  may  be  appropriated  where 
they  ought  to  go,  you  can  only  suspend  the 
operation  of  the  decree  by  giving  such  a  bond. 

If  this  be  not  so,  the  grossest  Injustice  must 
result  in  many  cases,  ui  all  cases  of  insolvent 
mortgagors  the  Rule,  as  construed  by  the  court, 
offers  a  strong  inducement  to  keep  the  mort- 
gagee out  of  his  money  as  long  as  possible,  with- 
out interest,  or  any  other  compensation  for  the 
delay.  An  insolvent  corporation,  a  railroad 
company,  for  instance,  i^es  default  in  its 
mortgage  bonds  which  amount  to  twice  the 
value  of  the  property  mortgaged.  A  decree  is 
obtained  for  its  sale,  and  before  a  receiver  can 
be  appointed,  the  duectors  talie  an  appeal,  give 
a  smiail  bond,  little  more  than  the  probable  costs, 
and  thai  use  the  road  for  three  years,  making 
millions  of  dollars  out  of  it  with  which  to  pay 
debts  subsequent  to  the  mortgage,  or  distribute 
among  interested  parties.  No  more  striking  in- 
stance of  its  injustice  is  needed  than  the  case 
before  us,  where  an  utterly  insolvent  Corpora- 
tion, with  a  decree  for  money  largely  in  excess 
of  the  value  of  the  hotel  mortgage,  is  stayed  by 
a  bond  for  $80,000,  under  whi<£  the  Corpora- 
tion receives  rent,  or  uses  the  property  to  the 
value  of  188,000,  while  they  litigate,  without  a 
shadow  of  right,  in  this  court  for  three  years, 
and  appropriate  this  $88,000  to  their  own  use, 
and  are  not  held  responsible  for  this,  thotigh  the 
bond  expressly  mentions '  'the  rue  and  detention" 
of  the  proper^  as  one  of  their  liabilities  if  they 
fail  to  make  good  their  plea. 

But,  it  is  said,  the  Rule  only  provides  for  the 
use  and  detention  of  the  property,  before  the 
decree,  which  is  appealed  from.  The  language 
of  the  Role  is,  that  in  such  cases,  mentioning 
mortgage  foreclosure  suits  specificdly,  "Indem- 
ni^  m  all  such  cases  is  only  required  in  an 
amount  sufficient  to  secure  the  sum  recovered 
for  the  use  and  occupation  of  the  property,  and 
the  coets  of  the  suit  and  Just  damages  for  delay, 
and  costs  and  interest  on  the  appeal"  That  the 
use  and  detention  here  spoken  of,  like  all  the 
other  class  of  damages  there  mentioned,  is  such 
as  may  thereafter  be  recovered,  is  as  plain  as 
that  the  delay  and  the  costs  and  interest  are 
such  as  follow,  and  not  such  as  precede,  the 
decree.  It  is  senseless,  without  it  meant  this, 
and  such  has  been  the  practical  construction 
since  its  adoption. 

Kot  only  is  this  true,  in  practice,  but  in  the 
leading  case,  construing  this  rule,  for  the  first 
time,  of  Jerome  v.  MeCarter,  21  Wall.,  80  [88 
U.  S.,  XXTT.,  516],  the  OhUf  Ju^iee  aoiTeaAj 
held  that  the  rent,  mentioned  in  the  Role,  is 
that  accruing  after  the  appeal. 

That  was  an  appeal  from  a  foreclosure  decree 
and  a  motion  for  additional  security  in  this 
court.  Mr.  Phillips,  for  appellant,  in  support 
of  the  8uf9cien<7  of  the  bond  cited  Boberti  v. 
Oaoper,  to  show  that  nothine  could  be  recovered 
for  the  use  and  detention  of  the  property.  But 
the  Chi^  JutUee,  after  citing  the  Rule  verba- 
tim, said :  "This is  a  suit  on  a  mortgage,  and, 
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Jfr.  Mice  Field  deUvered  the  opinion  of 
thecout: 

This  was  an  action  to  recover  dama^  for  in- 
Ipriea  received   by    tlie  plaintiff's  intestate, 
m  Bom,  from  a  fall  caused  by  a  defective 
sidewalk  in  the  City  of  Washineton.    In  1878, 
the  boud  of  public  works  of  uie  dty  caused 
the  gnde  of  the  carriageway  of  Thirteenth 
Strert,  between  F  and  Q  Streets,  to  be  lowered 
several  feet.    The  distance  between  the  curb- 
stone of  the  carriageway  and  the  line  of  the  ad- 
jaoeit  buildings  was  tbirty-dx  feet.    At  the 
time  the  accident  to  the  deceased  occurred.this 
portion  of  the  street — sidewalk  it  may  be  termed 
to  designate  it  from  the  carriageway,  althouf^ 
«aly  a  part  of  it  is  given  up  to  foot  passengers 
—was,  for  forty-eight  feet  north  of  F.  Street, 
lowered  in  its  whole  width  to  the  same  grade 
as  the  carriageway.  But,  for  some  distance  be- 
yond that  point,  only  twelve  feet  of  the  side- 
walk was  cut  down,  thus  leaving  an  abrupt  de- 
scent of  about  two  feet  at  a  distance  of  twelve 
feet  from  the  curb.    At  this  descent,  from  the 
elevated  to  the  lowered  part  of  the  sidewalk, 
there  were  three  steps;  but  the  place  was  not 
gnarded  either  at  its  side  or  end.  Nothing  was 
placed  to  warn  foot  passengers  of  the  danger. 
On  the  night  of  February  21, 1877,  Du  Bose, 
•  contract  surgeon  of  the  United  States  Army, 
while  walldne  down  Thirteenth  Street,towaras 
F  Street,  fell  down  this  descent  and,  striking 
upon  his  knees,  received  a  concussion  whi(£ 
injured  his  spine  and  produced  partial  paraly- 
sis,re8ultine  inthe  impairment  of  his  mind  and 
ultimately  m  his  death,  which  occurred  dnce 
the  trial  below. 

The  present  action  was  for  the  injury  thus 
sustained.  He  was  himself  a  witness,  and  it 
smeared  from  his  testimony  that  his  mind  was 
feeble.  His  statement  was  not  always  as  di- 
net  and  clear  as  would  be  expected  from  a  man 
in  the  full  vigor  of  his  mind.  Still  it  was  not 
inooherent  nor  unintelligible,  but  evinced  a  full 
knowledge  of  the  matters  in  relation  to  which 
he  was  testifying.  A  physician  of  the  Qovem- 
nent  Hospital  for  the  Iiisane,  to  which  the  de- 
ceased was  taken  two  years  afterwards,  testified 
that  he  was  affected  with  acute  melancholy; 
that  sometimes  it  was  impossible  to  get  a  word 
from  him;  that  his  memory  was  impaired,  but 
that  he  was  able  to  make  a  substantially  cor- 
net statement  of  fitcts  which  transpired  before 
the  injury  took  place,  though,  from  the  im- 
pairment of  his  memory,  he  might  leave  out 
some  important  part,  that  there  would  be  some 
OBifnsion  of  ideas  in  his  mind,  and  that  he 
should  not  be  held  responsible  for  any  criminal 
act  A  physician  of  the  Freedmen's  Hospital, 
hi  which  the  deceased  was  at  one  time  a  patient 
after  his  injuries,  teetifled  to  a  more  deranged 
condition  of  his  mind,  and  that  he  was,  when 
thes«  in  June,  1879,  insane.  He  had  attempted 
to  commit  suicide,  and  had  stuck  a  fork  into 
Ui  neck  several  times.  Upon  this,  and  other 
testimoDT  of  similar  import,  and  the  feeble- 
ana  exhibited  by  the  deceased  on  the  stand,  the 
coonsd  for  the  city  requested  the  court  to  with- 
tew  his  testimony  from  the  jury,  on  the 
ground  that  his  mental  faculties  were  so  far  im- 
nirad  aa  to  render  him  incompetent  to  testi- 
ly ■■  ft  witneaa.  This  the  court  refused  to  do, 
nit  instmcted  the  Jurv  that  his  testimonv  must 
he  taken  with  some  afiowance,  considering  his 
See  17  Otto. 


condition  of  mind  and  his  incapacity  to  remem- 
ber all  the  circumstances  which  might  throw 
some  light  on  his  present  condition.  This  re- 
fusal and  ruling  of  the  court  constitute  the 
first  error  assigned. 

The  ruling  of  the  court  and  its  instruction  to 
the  jury  were  entirely  correct.  It  is  undoubt- 
edly true  that  a  lunatic  or  insane  person  may, 
from  the  condition  of  his  mind,  not  be  a  com- 
petent witness.  His  incompetency  on  that 
ground,  like  incompetency  for  any  other  cause, 
must  be  passed  upon  by  the  court,  and  to  aid 
ita  Judgment,  evidence  of  his  condition  is  ad- 
missible. But  lunacy  or  insanity  assumes  so 
many  forms,  and  is  so  often  partial  in  ita  ex- 
tent, being  frequentiy  confined  to  particular 
subjects,  whilst  there  is  full  intelligence  on 
others,  that  the  power  of  the  court  is  to  be  ex- 
ercised with  the  greatest  caution.  The  books 
are  full  of  Cases  where  persons  showing  mental 
derangement  on  some  subiecta  evince  a  nigh  de- 
gree of  intelligence  and  wisdom  on  others.  The 
existence  of  pttrtial  insanity  does  not  unfit  in- 
dividuals BO  affected  for  the  transaction  of  busi- 
ness on  all  subjects,  nor  from  giving  a  perf ectiy 
accurate  and  lucid  statement  of  what  tibey  have 
seen  or  heard.  In  a  case  in  the  Prerogative 
Court  of  Canterbury,  counsel  stated  that  partial 
insanity  was  unknown  to  the  law  of  England; 
but  the  court  replied  that  If  by  this  was  meant 
that  the  law  never  deems  a  person  both  sane  and 
inmne  at  one  and  the  same  time  upon  one  and 
the  same  subject,  the  assertion  was  a  truism; 
and  added:  "  If  by  that  position,  it  be  meant 
and  intended  that  the  law  of  England  never 
deems  a  party  both  sane  and  Insane  at  different 
times  upon  tiie  same  subject,  and  both  sane  and 
insane  at  the  same  time  upon  different  subjects, 
there  can  scarcely  be  a  position  more  destitute 
of  legal  fonndation,  or  rather  there  can  scarcely 
be  one  more  adverse  to  the  stream  and  current 
of  leg^  authority."  Dew  v.  Clark,  8  Addams, 
Eccl.,  79, 94. 

The  general  rule,  therefore,  is,  that  a  lunatic  \ 
or  a  person  affected  with  insanity  is  admissible  \ 
as  a  witness  if  he  have  sufilcient  understanding  1 
to  ^prehend  the  obligation  of  an  oath,  and  to  ; 
be  capable  of  giving  a  correct  account  of  the 
matters  which  he  has  seen  or  heard  in  reference 
to  the  questions  at  issue;  and  whether  he  have 
that  understanding  is  a  question  to  be  deter- 
mined by  the  court,  utmn  examination  of  the 
party  himself,  and  any  competent  witnesses  who 
can  speak  to  the  nature  and  extent  of  his  in- 
sanity. Such  was  the  decision  of  the  Court  of 
Criminal  Appeal  in  England,  in  the  case  of  B»- 
gina  v.  JW«,  6  Cox,  Cr.  Cas.,  269.  There  the 
prisoner  had  been  convicted  of  manslaughter; 
and  on  the  trial  a  witness  had  been  admitted 
whose  incompetency  was  urged  on  the  ground  of 
alleged  insanity.  He  was  a  patient  in  a  lunatic 
a8yium,under  the  delusion  that  he  had  a  number 
of  spirite  about  him  which  were  continually 
talkmg  to  him,  but  the  medical  superintendent 
testifira  that  he  was  capable  of  if^ving  an  ac- 
count of  any  transaction  that  happened  before 
his  eves;  that  he  had  always  found  him  so;  and 
that  It  was  solely  with  reference  to^the  delusion 
about  the  spirite  that  he  considered  him  a  lu- 
natic. The  witness  himself  was  called,  and  he 
testified  as  follows:  "  I  am  fully  aware  I  have 
a  spirit,  and  twentv  thousand  of  them.  They 
ara  not  all  mine.    I  must  inquire.    I  can  where 
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I  am.  I  know  which  are  mine.  Those  that 
ascend  from  my  stomach  and  my  head,  and  also 
those  In  my  ears.  I  don't  know  how  many  they 
are.  The  flesh  creates  spirits  by  the  palpitation 
of  the  neryes  and  the  rheumatics.  All  are  now 
in  my  body  and  around  my  head.  They  qp«ak 
to  me  incessantly,  particularly  at  night.  That 
spirits  are  immortal,  I  am  taught  by  my  religion 
ii-om  my  childhood.  No  matter  how  faith  goes, 
nil  liye  after  my  death,  those  that  belong  to  me 
und  those  that  do  not."  After  much  more  of 
this  kind  of  talk  he  added:  "  They  speak  to 
me  instnntly;  they  are  speaking  to  me  now; 
they  are  not  separate  from  me;  they  are  arotmd 
me  speaking  to  me  now:  but  J.  can't  be  a  spirit, 
for  I  am  fle»h  and  blood.  They  can  go  in  and 
out  through  walls  and  places  which  icannot." 
He  also  stated  his  opinion  of  what  it  was  to  take 
an  oath:  "  When  I  swear"  he  said  "  I  appeal 
to  the  Almighty.  It  is  perjury,  the  breaking 
of  a  lawful  oath,  or  takmg  an  unlawful  one; 
he  that  does  it  will  go  to  hell  for  all  eternity." 
He  was  then  sworn,  and  guye  a  perfectly  col- 
lected and  rational  accovmt  of  a  transaction 
which  he  declared  that  he  bad  witnessed.  He 
was  in  some  doubt  as  to  the  day  of  the  week  on 
which  it  took  place,  and  on  cross-examination 
said:  "  These  creatures  insist  upon  it,  it  was 
Tuesday  night,  and  I  think  it  was  Monday;" 
whereupon  ^e  was  asked:  "  Is  what  yon  have 
told  us  what  the  spirits  told  you,  or  what  you 
recollected  without  the  spirits f  And  he  said: 
"  No;  the  spirits  assist  me  in  speaking  of  the 
date,  I  thought  it  was  Monday  and  they  told 
me  it  was  Christmas  eve,  Tu^ay;  but  I  was 
an  eye-witness,  an  ocular  witness  to  the  fall  to 
the  groimd."  The  question  was  reserved  for  the 
opinion  of  the  court  whether  this  witness  was 
competent,  and  after  a  Terr  elaborate  discussion 
of  the  subject,  it  was  hem  that  he  was.  CAirf 
•Imtiee  Cunpbell  said  that  he  entertained  no 
doubt  that  the  rule  laid  down  by  Baron  Parke, 
in  an  unreported  case  which  had  been  referred 
to,  was  correct,  that  wherever  a  delusion  of  an 
insane  character  exists  in  any  person  who  is 
called  as  a  witness,  it  is  for  the  judge  to  deter- 
mine whether  the  person  so  c^ed  has  a  suffi- 
cient sense  of  religion  in  his  mind  and  a  suffl- 
deat  understanding  of  the  nature  of  an  oath, 
and  it  is  for  the  jury  to  decide  what  amount  of 
credit  they  will  give  to  his  testimony. 

"Various  authorities"  said  the  OhiefJutiiee 
"have  been  referred  to,  whii^  lay  down  Vas 
law  that  a  person  non  eornpoi  mentis  is  not  an 
admissible  witness;  but  in  what  sense  is  the 
expression  non  eompM  mentit  employed  f    If  a 
person  be  so  to  such  an  extent  as  not  to  under- 
stand the  nature  of  an  oath,  he  is  not  admiss- 
,  ible.    But  a  person  subject  to  a  considerable 
I  amount  of  insane  delusion  may  yet  be  under 
\  the  sanction  of  an  oaXb.  and  capable  of  giving 
very  material  evidence  upon  the  subject-matter 
under  consideration."    And  the  Oiiief  JtttUee 
t  added  :  "  The  proper  test  must  always  be— does 
I  the  lunatic  understand  what  he  is  saving ;  and 
does  he  understand  the  obligation  of  an  oath  ? 
The  lunatic  may  be  examinra  himself,  that  his 
state  of  mind  may  be  discovered,  and  witnesses 
mav  be  adduced  to  show  in  what  state  of  sanity 
or  insani^  he  actually  is ;  still,  if  he  can  stand 
the  test  proposed,  the  jury  must  determine  all 
the  rest."    He  also  observed  that  in  a  lunatic 
ai^mn  the  patients  are  often  the  only  witnesses 
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of  outrages  upon  themselves  and  others,  and 
there  would  be  impunity  for  offenses  commit- 
ted in  such  places  if  the  only  persons  who  can 
give  information  are  not  to  be  heard.  Baron 
Alderson,  JiuMee  Coleridge,  Baron  Piatt  and 
Jv$tie«  Talfouid  agreed  with  the  (^iefJutHa. 
the  latter  observing  that,  "  If  the  propoeiiioo 
that  a  person  suffering  under  an  insane  delu- 
sion cannot  be  a  witness  were  maintained  to 
the  fullest  extent,  every  man  subject  to  the 
most  innocent,  unreal  fancy  would  be  excluded. 
Martin  Luther  believed  that  he  had  a  peisooal 
conflict  with  the  deviL  Dr.  Johnson  was  per- 
suaded that  he  had  heard  his  mother  speak  to 
him  after  death.  In  every  case,  the  judge  most 
determine  according  to  uie  circumstances  and 
extent  of  the  delusion.  Unless  judgment  and 
discrimination  be  applied  to  each  particular 
case  there  may  be  the  most  disastrous  conse- 
quences." This  case  is  also  found  in  the  Sd  of 
Denison  and  Pearce's  Crown  Cases,  264,  where 
Lord  Campbell  is  reported  to  have  said  that 
the  rule  contended  for  would  have  excluded 
the  testimony  of  Socrates,  for  he  had  one  spirit 
always  prompting  him.  The  doctrine  of  this 
decision  has  not  been  overruled,  that  we  are 
aware  of,  and  it  entirely  disposes  of  the  ques- 
tion raised  here. 

On  the  trial,  a  member  of  the  Metropolitan 
police,  who  saw  the  deceased  fall  on  the  side- 
walk and  went  to  his  assistance,  was  asked, 
after  testifying  to  the  accident,  whether,  while 
he  was  on  his  beat,  other  accidents  had  hap- 
pened at  that  place.  The  court  allowed  the 
question  against  the  objection  of  the  city's  coun- 
sel, for  the  purpose  of  showing  the  condition  of 
the  street,  and  the  liability  of  other  persons  to 
fall  there.  The  witness  answered  that  he  had 
seen  persons  stumble  over  there.  He  remem- 
bered sending  home  in  a  hack  a  woman  who 
had  fallen  there,  and  had  seen  as  many  as  five 
persons  fall  there. 

The  admission  of  this  testimony  is  now  urged 
as  error :  the  point  of  the  objection  being  that 
it  tended  to  introduce  collateral  issues  and  thos 
mislead  the  jury  from  the  matter  directly  in 
controversy.  Were  such  the  case,  the  objeracm 
would  be  tenable ;  but  no  dispute  was  noade  as 
to  these  accidents,  no  question  was  raised  as  to 
the  extent  of  the  injuries  received ;  no  point 
was  made  upon  them ;  no  recovery  was  sought 
by  reason  of  them ;  nor  any  increase  of  dam- 
ages. They  were  proved  simply  as  circum- 
stances which,  with  other  evidence,  tended  to 
ahow  the  dangerous  character  of  the  sidewalk 
in  its  unguarded  condition.  The  frequent  of 
accidents  at  a  particular  place  would  seem  to 
be  good  evidence  of  its  dangerous  character ; 
at  least,  it  is  some  evidence  to  Uiat  effect.  Per- 
sons are  not  wont  to  seek  such  places,  and  do 
not  willingly  fall  into  them.  Here  the  character 
of  the  place  was  one  of  the  subjects  of  inquiry 
to  which  attention  was  called  by  the  nature  of 
the  action  and  the  pleadings,  and  the  defend- 
ant should  have  been  prepwed  to  show  ita  teal 
character  in  the  face  of  any  proof  bearing  oo 
that  subject 

Besides  this,  aspabUcity  was  necessarily  ghrfB 
to  the  accidents,  they  also  tended  to  show  that 
the  dangerous  character  of  the  locality  wm 
brought  to  the  attention  of  the  dty  authoci- 
ties 

In  QuinUM  v.  Wm.  11  Hun  [817],  wfakli 
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wu  before  the  Supreme  Court  of  New  York, 
in  an  action  to  recover  damages  for  injuries 
lustained  bjr  the  plaintiff  tiirough  the  neglect 
of  the  dtj  to  tepair  its  ridewuk,  he  was  al- 
lowed to  show  that  while  it  was  out  of  repair 
other  penona  had  slipped  and  fallen  on  the  walk 
where  he  was  injured.  It  was  objected  that  the 
testimony  presented  new  Issues  which  the  de- 
fendant could  not  be  prepared  to  meet,  but  the 
court  said :  "In  one  sense,  every  item  of  testi- 
mony, material  to  the  main  issue,  introduces  a 
new 'issue ;  that  is  to  say,  it  caUs  for  a  reply. 
In  no  other  sense  did  the  testimony  in  question 
make  a  new  issue.  Its  only  importance  was 
that  it  bore  upon  the  main  issue,  and  all  legiti- 
mate testimony  bearing  upon  that  issue,  the 
defendant  was  require  to  be  prepared  for." 
This  case  was  affirmed  by  the  Clourt  of  Appeals 
of  New  York,  all  the  Judges  concurring,  except 
one,  who  was  absent    74  N.  Y. ,  008. 

In  an  action  against  the  City  of  Chicago,  to 
recover  damages  resulting  from  the  death  of  a 
penon  who  in  the  night  stepped  oS  an  approach 
to  a  bridge,  while  it  was  swinging  around  to  en- 
able a  veael  to  pass,  and  was  cuowned— it  being 
alleged  that  the  accident  happened  by  reason  of 
the  ncslect  of  the  dty  to  supply  sufficient  lights 
to  enable  persons  to  avoid  sudi  dangers — the  Su- 
preme Court  of  Dlinois  held  that  it  was  compe- 
tent for  the  plaintiff  to  prove  that  another  person 
had,  under  the  same  circumstances,  met  with  a 
similar  accident.  0Me4$«v.PotMr«,42IU.,  169. 
To  the  objection  that  the  evidence  was  inadmis- 
sible, the  court  said :  "  The  action  was  based 
upon  the  n^Ugence  of  the  dtv  in  failing  to 
keep  the  bric^  properly  lighted.  If  another 
penon  had  met  with  a  similar  fate  at  the  same 
phce  and  from  a  like  cause,  it  would  tend  to 
See  17  Orra 


show  a  knowledge  on  the  part  of  the  dty  that 
there  was  inattention  on  Uie  part  of  their  agents 
having  charge  of  the  bridge,  and  that  they  had 
failed  to  provide  proper  means  for  the  protec- 
tion of  persons  crosung  on  the  bridge.  As  it 
tended  to  prove  this  fact,  it  was  admissible ;  and 
if  the  appellants  had  desired  to  guard  against 
its  improper  application  by  the  Jury  th^  should 
have  asked  an  instmction  limiting  It  to  its  legit- 
imate purpose." 

Other  cases  to  the  samegenetal  purport  might 
be  cited.  Bee.Avffutia  v.lbtfertfil  Oa.,48;  Bmim 
y.Metealt  27  Conn.,681;  CofiWn*  v.  Bart^,  88 
Id.,  67;2>or«»ijj  V.  WutmorOand,  62 N.  H.,  401; 
HiU  V.B.S.  &.,  55  Me.,  488;  Kent  v.  Lincoln, 
82Vt,591;2>e^Wv.Zo«)«y,74Ind.,620.  The 
above,  however,  are  suffident  to  sustain  Uie  ac- 
tion of  the  court  below  in  admitting  the  testi- 
mony to  which  objection  was  taken. 

Judgment  tMrmtd, 
Trueoop7.   Test: 

James  H.  HoKenner.  Clerk,  Sop.  Gtonrt,  V.  8. 
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UNITED  STATES. 

(See  a  a,  17  Otto,  SSft-fiZa.) 

Decided  May  7, 1883. 

Opinion  by  HiU«F,  /. 

See  our  report  of  case,  108  U.  B.,  510-^18, 
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THE   DECISIONS 


OB*  THE 


Supreme  Court  of  the  United  States, 


AT 


OCTOBER  TERM,  1882. 


jn  the  Matter  of  AMENDMENTS  TO 
BULE8  1  AND  10. 

(See  8L  CUBoporterls  ed.,  I-*-) 

JBuU  cmtnded. 

wte  aeoond  oIsoM of  Bnle  1  amendedjieqiiMiur 
fnoord  to  be  printed  ander  the  superTiaioii  of 
Elderk  and  ftz&K  bis  fees  tlierefor,  and  lesulat- 
12  Oiair  tazatton. 

Promvigated  Sot.  IS,  xasa. 

Mr.  vhi^ JuMceVttiiXax 
Our  attention  has  been  called  to  the  practice 
:  ^Md>  prevaUs  in  the  clerk's  office  of  sending 
i  4iMDU  records  to  the  printer  to  be  printed,  and 
\  gf ff»<«g  fn  the  bills  of  cmita  a  f ee  for  one  inan> 
r  Maript  copy  of  the  record,  when  no  snch  copy 
t'fivwtiiiade. 

Ob  iDTestiKBtion  we  find  that  the  statute  lec^ 

~  '    \  the  fiesof  the  clerk  was  passed  in  1799, 

\  under  this  statute  a  table  of  fees  was 

J  many  years  ago,  by  or  under  the  di- 

i  of  the  conrt,  whidi  has  been  foUowed 

I  clerk  in  the  taxation  of  costs  ever  since. 

on  was  made,  by  rule  or  otherwise, 

%  the  records,  until  January  Term, 

Before  that  time,  the  practice  was,  as  we 

".  for  the  courtto  use  the  ori^al 

,  and  the  derk  made  two  manuscript  cop- 

r  flie  use  of  the  parties.     For  these  copies 

ed  the  parties  according  to  the  estab- 

ble  of  fees.    At  January  Term  1881, 

-Oeneral,  in  behalf  of  the  United 

ed  to  the  court  for  leave  to  take 

records  in  certain  cases  from  the 

I  to  be  printed;  at  the  same  time  re- 

X  behadbeenhiformed  that  in  such 

I  been  the  habit  of  the  derk  to  charge 

*"  '^JWKce Marshall,  speakingfor 

"That  the  clerk  of  this  court 

\  i^htB  and  fees  of  office  (of  which  a 

l«yijr  of  the  record  was  one),  which 

I  not  disposed  to  violate;  and  that 

.  _    kl  not  Withdraw  the  records  with- 

iJor  th«  copies,  but  that  any  arrange- 

Vtte  clerk  aaw  proper  to  make  would 

'""r  to  the  court."    The  original  rec- 

WOTe  aftex"WBrd8  taken  to 

ated,  and  the  clerk  charged 

igMfees  for  one  manuscript  copy 

» Xtam  tlie  HiMiSule  for  printing 


the  records  was  adopted,  '''Wch  pwrided^^ 
Uie  taxation  of  the  fees  for  one  manuscri^c^ 
of  tiie  record  in  the  biU  of  oosts.    T^ed^ 

whether  one  was  made  or  noj^  _ri„tine  of 

Undpr  the  rule  thus  adopted,  the  pnnimKwi 

rJo^d^beciriLnd  from  the  first  the  onginri 

o^SfnT^^copy  was  charged  in  the  c^ts 
when  in  fart  no  copies  vrere  made.    There  is 
iCd^tl^dence  that  at  the  outset  ttis  prac- 
tice was  directly  or  indirecUy  approved  by  tlie 
court     In  1839  tl^®  House  of  Representatives  in- 
structed the  Judicianr  Committee  to  "Inqiure 
what  costs  are  charged  agamst  the  United  States 
for  printed  copies  of  recOTds  of  salts  pending  in 
the  Supreme  CSourt  \^ch  have  been  printed  at 
the  expense  of   the  Umted  States,  *  •  •  and 
whether  any  legisla^°°  is  necessaiy  in  relation 
to  coats  of  suits  in  said  court.      The  committee 
reported,  submitting  a  statement  of  the  dark 
on  the  subject,   and  were  discharged.    Prom 
this  statement  at  tne  ciers    and  from  other  evi- 
dence  on  file,  we  are  s^wned  the  committee  or 
some  of  its  members,  visited  the  office  durC 
the  progress  of   <^«,'?„'B?'^es,  and  possessed 
themselves  fully  of  f^e  mode  of  doing  the^ 
and  of  the^compensation  therefor 


In  1859  the  Rules  were  revised  -bj  OhigfJ. 

Hce  Taney  under  the  direction  of  the  court,Md 

thepmvijion  \2^V^^^SJ^±  recoids  was'^t 

3  advised 


in^^ihe  fo™  in  jhich  it^now  i^  ^pP^ 
graphs  2,  8,  4  and 5  of  Rule  10,  Wearead^ 
Siat,  prior  to  the  deatii  of  Chief  Justice  Te^ 
no  manuscript  copiM  of  the  records  were  ever 
made,  and  that  the  fee  for  one  copy  was  alwavs 
charged  in  the  costs.  Since  the  death  of  OlUef 
Justiee  Taney  copies  have  in  some  cases  been 
made.  The  i>re8ent  clerk  has  followed  the  prac- 
tice of  his  predecessors.    ,  .    . ., 

We  are  entirely  ggtis&ea  that  the  practice,  as 
it  now  exists,  is  in  oVl  roaterial  respecto  what  it 
has  been  for  more  thaO  fi^^T^^^*™'  "n*  that  at 
the  beginning  it  ^.r^^ed  ^c  apptovalot  the 
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4,  S;  5,  6  SUFBBMB  COCBT  01 

re-taxation  was  made  in  the  case  of  Jame*  v 
Ctow;jd<>«  rXXVI.,  786]. 

There  u  an  apparent  conflict  between  tht 
Rules  and  the  practice  under  them  which  ough: 
not  to  exist.  It  is  also  evident  that  what  wai 
fifty  years  ago  no  more  than  a  reasonable  com 
pensation  for  the  important  services  of  the  clcrt 
is  now,  under  the  operation  of  the  Rules  as  thei 
construed  and  the  practice  then  inaugurated 
larger  than  it  ought  to  be.  To  prevent  misun 
derstandings  in  the  future  and  to  reduce  the  cz 
penses  of  ntigants  without  doing  injustice  U. 
the  clerk,  it  is  ordered: 

I.  That  the  second  clause  of  Rule  1  be  amend 
ed  so  that  it  will  read  %s  follows: 

The  clerk  shall  not  permit  any  original  recorc 
or  paper  to  be  taken  from  the  court  room,  oi 
from  the  oiBce,  without  an  order  from  the  court 
but  records  on  appeals  and  writs  of  error,  ex 
elusive  of  original  papers  sent  up  therewith.maj 
be  taken  to  a  printer  to  be  printed,  under  the  re 
quircments  of  Rule  10. 

II.  That  paragraphs  8,  4, 5  and  6  of  Rule  10, 
be  rescinded,  and  the  following  adopted  in  Uev 
thereof: 

8.  The  clerk  shall  take  to  the  printer  the  orig 
inal  record  in  the  office,  except  in  cases  prohib- 
ited by  the  rules.  When  the  original  cannot  be 
taken,  he  shall  furnish  the  printer  with  a  man- 
uscript copy.  He  shall  supervise  the  printing, 
and  see  that  the  printed  copy  isproperly  mdexed. 
He  shall  take  care  of  and  distribute  the  printed 
copies  to  the  judges,  the  reporter,  and  the  pa^ 
ties,  from  time  to  time,  as  required. 

4.  In  cases  where  a  manuscript  copy  of  the 
record  is  not  furnished  the  printer,  the  fee  of 
the  clerk  for  his  service  under  the  last  preceding 

fiaragraph  shall  be  one  half  the  rates  now  al- 
owea  by  law  for  making  a  manuscript  copy, 
and  that  shall  be  charged  to  the  party  bringing 
the  cause  into  court,  unless  the  court  shall  other- 
wise direct.  When  a  manuscript  copy  is  re- 
quired to  be  made,  full  fees  for  a  copy  may  be 
charged,  but  nothing  in  addition  for  the  other 
services  required. 

5.  In  all  cases,  the  clerk  shall  deliver  a  copy  of 
the  printed  record  to  each  party  without  extra 
charge.  In  cases  of  dismissal,  reversal,  or  af- 
flrmuice,  with  costs,  the  fee  allowed  in  the  last 
paragraph  shall  be  taxed  against  the  party 
a^inst  whom  the  costs  are  given.  In  cases  of 
dismissal  for  want  of  iuriraiction,  such  fees 
shall  be  taxed  against  the  party  bringing  the 
cause  into  court,  unless  the  court  shul  other- 
wise direct. 

Tmecopy.   Test: 

James  H.  McKenner,  Qork,  Sup.  Court,  U.  S. 


MATTHEW  F.  JOHNSON,  Exr.  etc.,  bt  Ai., 
Apptt., 

STEPHENSON  WATERS,  Admr.,  etc 

(See  8.  C,  Beporter's  ed.,  4, 6.) 

Seewrity  on  appeal. 

A  motion  for  additional  seouiity  on  a  mtpenedeat 
bond  will  be  denied,  in  a  suit  where  no  petaonalde- 


oree  for  monev  can  be  given,  and  the  oiroumstanoee 
of  the  partlM  nave  not  cbanjg«d  sinoe  tbe  aeourtt; 
was  taken. 

[No.  «97.] 

6S0 


Digitized  by 


Google 


188S. 


BlOELOW  T.  Abhes. 


10-13 


made  because,  aa  Is  claimed,  no  federal  ques- 
tion is  involTed.  The  records  have  not  been 
prioted,  and  on  these  motions  we  can  look  only 
to  the  statements  of  counsel  as  they  appear  in 
the  Iniefs.  The  assignment  of  errors  has  been 
printed  in  the  brief  for  the  defendants,  and  the 
second  and  fifth  assiniments  clearly  present 
questions  of  which  we  have  jurisdiction.  Wheth- 
er the  errors  thus  assigned  appear  in  the  rec- 
(nds  we  cannot  on  these  motions,  as  they  are 
now  presented,  finally  determine,  but  in  the  ab- 
sence of  any  diowing  to  the  contrary,  we  will 
presume  tiiey  do.  The  motions  to  dismiss  must, 
tberefore,  be  overruled. 

The  questions  involved  are  not  of  a  character 
that  we  are  inclined  to  consider  on  a  motion  to 
affirm,  especially  before  the  record  is  printed. 

It  will  be  time  enough  to  consider  the  objec- 
tions to  the  assignment  of  errors  when  the  cases 
come  on  for  hiring. 

The  motions  to  advance  the  cases  cannot  be 
granted  upon  the  showing  made. 

All  tin  motiontare,  eansegumUy,  denied. 
True  copy.    Test: 

James  H.  MoKenney,  COerk,  Snp,  Court,  U.  B. 


OTIS  BlOELOW,  Appt.. 

e. 
OEOROE  A.  ARMES. 

(See  8.  C,  Beporter's  ed.,  lO-lS.) 

Speeifie  petformanee,  wTien  decreed, 

Althongfa.  under  the  Statute  of  Frauds,  the  mem- 
oiuidum  li^ed  by  tioth  parties  Is  not  sufflcient  to 
ioppott  a  bin  for  speciflo  performance  of  a  con- 
tract, jet,  what  the  terms'of  the  contract  have 
teen  oiherwise  olecu-lr  established  by  the  evldenoe, 
■ad  there  has  been  full  performance  by  plaintiff 
■od  sobstantlal  part  performance  by  defendant, 
•peofllo  performance  wlU  be  decreed. 

[No.  41.] 
Argued  Oct.  tS,  18St.    JDeeided  Not.  6, 188t. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

The  bill  in  this  case  was  filed  in  the  Supreme 
Court  of  the  District  of  Columbia,  holding  an 
equi^  court  for  said  District  by  the  appculee, 
to  compel  the  specific  performance  of  a  certain 
agreement  for  the  conveyance  of  land. 

The  hearing  and  a  sutxsequent  rehearing  of 
the  case  resulted  in  the  entry  of  a  decree  dis- 
missing the  bilL  The  complainant  having  ap- 
pealed to  the  court  below  in  Oeneral  Term,  this 
decree  was  reversed  and  a  decree  entered  re- 
qoiiiiig  the  specific  performance  of  said  agree- 
ment ;  whereupon  the  defendant  appealed  to  this 
court. 

A  further  statement  of  the  case  appears  in 
(be  opinkHi  of  the  court 

J6-.  S.  S.  Heakle,  for  appellant: 

"  Uoleae  the  essential  terms  of  the  sale  can  be 
ascertained  from  the  writing  itself,  or  by  refer- 
eooe  in  it  to  something  else,  the  writing  is  not 
•  oompUance  with  the  statute;  and  if  the  agree- 
ment be  thus  defective  it  cannot  be  suppliM  by 
parol  ■ptoat,  for  that  would  at  once  mtroduce 
tQ  the  mhitJtiefs  which  the  statute  was  in- 

HonL— fTkot  <t  mflotent  note  or  menutrandvim 
■Mar  the  Statmle  offrauOM.   See  note  to  Barry  v. 
Osonbe,  96  v.  8.  a  FM.),  640. 
1MU.S. 


tended  to  prevent,"  says  this  court,  in  WiBiamt 
V.  Morrii,  95  U.  8.  ,456  (XXIV.,  862). 

Firtt  Bap.  Oh.  v.  Bigdow,  16  Wend.,  28;  Bai- 
ley V.  Ogdene,  8  Johns.,  419;  Hinde  ▼.  White- 
houee,  7  East,  670;  Morton  v.  Deane,  18  Met, 
385;  Brodie  v.  «.  Paul,  1  Ves.,  Jr.,  826;  Blackf. 
Sales,  49-56;  Davit  v.  Bhieldt,  26  Wend.,  841; 
Wriyht  v.  W^k*,  25  N.  Y.,  153. 

The  writing  must  so  describe  the  land  that  it 
can  be  identified. 

Browne,  Stat  Frauds,  3d  ed.,  406,  sec.  885, 
and  authorities dted;  Fergueon^. Slaver, ZZVa.., 
411;  SoUtv.Hiekman,  20  Pa., 180;  Ch.  ofAdwn* 
V.  Farrow,  7  Rich.  Eq.  (8.  C),  378;  Qrafton  v. 
Oumminffi,  99  U.  8.,  100  (XXV.,  866);  Barrff 
V.  Ooombe,  1  Pet,  640. 

Part  performance  will  not  justify  the  intro- 
duction of  parol  proof  to  support  a  defective 
writing. 

BoydeU  v.  Drummond,  11  East,  143;  Clinan 
y.  Choke,  1  Sch.  &  L.,  22. 

In  this  District  it  is  not  necessary  to  plead 
the  Statute  of  Frauds,  unless  the  answer  admits 
the  agreement. 

Ariz  V.  Grove,  21  Md.,  470;  Winn  t.  Albert, 
2  Md.  Ch.  43-169;  Witey  t.  WaUing,  1  H.  &  O.. 
368. 

2fr.  C.  H.  Armea,  for  appellee: 

As  to  the  admissibility  of  parol  evidence,  see 
Waterman,  sec.  288;  Barry  v.  Coombe,  1  Pet., 
662,  668;  WiUiame  v.  Jforrii,  95  U.  S.,  444 
(XXrV.,  860);  Meade  Y.  Parker,  115  Mass., 415. 

Part  performance  of  parol  agreement  to  con- 
vey; Caldtrell  v.  Carrington,  9  Pet,  86. 

"  A  party,  by  actively  affirming  a  contract 
or  purchase  *  *  *  is  estopped  thereafter  to 
deny  its  force  and  effect" 

Big.  Estop.,  511,  citing  Smith  v.  Bheeley,  13 
Wall.,  858  (79  U.  8.,  XX.,  480);  M<mit  v. 
HaU,  41  Ala.,  510. 

Mr.  Chief  Juttiee  Wmite  delivered  the  opin- 
ion of  the  court: 

The  evidence  in  this  case  establishes  to  our 
entire  satisfaction  the  following  facts: 

On  the  22d  of  November,  1876,  the  parties  to 
this  suit  made  and  signed  the  following  memo- 
randum in  pencil: 

"November  22d,  1876. 

I  propose  to  give  my  house  on  8th  Street,  sub- 
ject to  |2,000,  for  one  house  on  Delaware  Ave- 
nue, and  one  farm  in  Fairfax  Co.,  Va.,  and 
f525  cash.  Geo.  Armes. 

Accepted:  Otis  Bigelow." 

Both  parties  fully  understood  at  the  time  that 
the  property  referred  to  was  that  described  in  the 
bill,  and  that  an  exchange  was  to  be  made  on 
the  terms  stated  in  the  memorandum.  As  the 
wife  of  Bigelow  was  absent,  the  contract  en- 
tered into  could  not  be  consummated  by  an  in- 
terchange of  deeds  until  her  return,  which  was 
not  expected  untU  some  time  in  January  follow- 
ing. Armes,  however,  was  in  need  of  the  money 
which  was  to  be  paid  him,  or  a  part  of  it,  and 
so  on  the  24th  of  November,  two  days  after  the 
memorandum  was  signed,  he  and  his  wife  ex- 
ecuted a  deed,  in  accordance  with  the  terms  of 
the  contract,  convOTing  the  house  and  lot  on 
Eighth  Street  to  Bigdow.  This  deed  Armes 
took  to  Bigelow  and  asked  for  $400  on  account 
of  the  money  he  was  to  have,  offering  to  deliver 
the  deed  if  the  payment  was  made.  Bigelow 
accepted  the  offer,  paid  the  money,  and  took 
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the  deed,  agreeing,  bowerer,  on  the  request  of 
Armes,  not  to  have  the  deed  recorded  until  the 
contract  wa8  otherwise  performed.  Notwith- 
standing tills  agreement  he  did  tiave  it  reooided 
at  once.  At  tlie  same  time  with  the  delivery  of 
the  deed,  Armes  put  Bigelow  in  possession  of 
the  property,  and  thus  tolly  executed  the  con- 
tract on  lus  part.  Bigelow  afterwards  paid 
Armes  $105  more  on  the  cash  payment  he  wis 
to  make,  and  delivered  liim  the  posseasion  of 
the  property  on  Delaware  Avenue.  All  this 
was  done  in  part  performance  of  the  contract 
on  his  part,  and  it  was  so  understood  by  both 
mrties.  Armes,  after  he  got  possession  of  the 
Delaware  Avenue  property,  made  some  lepain 
on  the  house  with  the  knowledge  of  Bigelow. 
Afterwards  Bigelow  refused  to  carry  out  the 
contract  on  his  part  by  delivering  deeds  for  the 
Delaware  Avenue  and  Virginia  piooerty,  and 
having  the  memorandum  whicn  had  been 
signed  in  his  possession,  undertook  to  destroy 
it  by  tearing  it  in  pieces  and  throwing  the  pieces 
into  a  waste-basket. 

Upon  these  facts,  in  our  oidnion,  it  was  the 
duty  of  the  court  below  to  enter  the  decree  it 
did,  requiring  a  completion  of  the  performance 
of  the  contract  by  Bigelow.  Whetner,  in  view 
of  the  requirements  of  the  Statute  of  Frauds, 
the  memorandum  signed  by  both  parties  was  of 
itself  sufficient  to  support  the  bill,  is  a  question 
we  do  not  think  it  important  to  discuss,  be- 
cause, if  the  memoranaum  is  not  enough,  the 
terms  of  the  contract  have  been  otherwise  dear- 
ly established  by  the  evidence,  and  there  has 
been  full  performance  by  Armes  and  substan- 
tialpart  performance  by  Bigelow. 

l%e  decree  it  affirmed. 

True  copy.    Test: 

James  H.  HoKennejr,  Olerk,  Sup.  Court,  IT.  B. 


RUFU8  WAPLES,  IHff.  in  Err., 

e. 
MRS.  ELIZABETH  0.  HAYS,  Natural  Tu- 
trix of  Her  Minor  Children,  sr  ai.. 

(See  B.  G,  Beportar'sed.,  6-8.) 

Cor^ieation  Aet—tiUe  of  purehater—praettee. 

1.  The  estate  acquired  by  a  purchaser  of  real 
property  condemned  and  sold  under  the  Conflsca- 
tion  Act  of  July  17th,  1802,  terminates  with  the  liftB 
of  the  person  for  whose  act  it  was  seized. 

2.  The  purchaser  does  not  occupy  a  different  po- 
sition because  the  proceeds  of  the  sale  were  appllod 
to  the  extinguishment  of  a  mortKaKO,  that  vrould 
otherwiso  have  rested  upon  that  estate,  so  that  he 
got  an  unincumbered  ritjlit  to  the  useandenjoyriieat 
of  the  property  durinp:8uch  life. 

3.  In  Louisiana,  if  the  defendant  goes  to  trial  on  a 
petition  defective  in  not  setting  forth  the  deed  un- 
der which  plaintiff  claims,  ho  waives  the  objeotloo. 

[No.  48  J 
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rr  ERROR  to  the  Circuit  Court  of  the  United    oi 
States  for  the  District  of  Louisiana.  Iz 

This  action  was  brousrht  in  the  Fifth  District    \y 
Court  for  the  Parish  of  Orleans,  by  the  defend-  I  a 
•nt  in  error,  to  recover  possession  of  three  lots  I 
of  ground  which  had  been  condemned  and  sold  I  e 
under  the  Act  of  July  12,  1882.  1 1 

Upon  petition  of  the  defendant,  the  cause  I  ^ 
was  BubKquently  removed  into  the  court  be-  I  i 
low.  The  trial  having  resulted  in  a  verdict  ■  1 
6S8 
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It  docs  not  concern  the  plaintiff  in  error  who 
got  the  purchase  money,  so  that  the  vendor 
ud  creditors  were  satisted,  and  so  that  he  re- 
ceived the  thinz  which  he  liad  purchased. 

Wlien  he  paid  his  purchase  monejr.the  United 
StAtes  was  tiie  sole  recognized  claimant  for  it. 
If  that  money  had  gone  into  the  Treasury;  if 
no  prior  liens  had  been  recognized,  would  he 
htve  been  entitled  to  demand  that  it  should  be 
icfonded,  when,  by  the  death  of  Hays,  his  life 
otate  ended? 

All  the  issues  in  this  case  hare  been_  passed 
upon  by  the  Supreme  Court  of  Louisiana,  in 
tbecase  of  Pendeyatt  y.Schatob.SO  La.Ann.,690. 

Jft-.  OhirfJiistiee  Walte  delivered  the  opin- 
ion of  the  court  : 

The  questions  presented  in  this  case  arise  on 
the  following  facts: 

On  the  7th  of  August,  1868,  proceedings  were 
began  in  the  District  Court  of  Louiniana  for 
the  condemnation  of  three  lots  of  nound  in 
Kew  Orleans  seized  under  the  Act  oi  July  17, 
\m,  ch.  195,  13  Stat,  at  L.,  589,  as  the  prop- 
erty of  Harry  T.  Hays.    The  property,  when 
seized,  was  incumbered  by  a  mortgage  from 
Htya  to  E.  A.  Bradford.    On  the  27th  of  No- 
vember, 1863,  Bradford  appeared  in  the  suit  in 
response  to  the  monition  and  filed  a  petition  of 
intenrention,  in  which,  after  setting  up  his 
mortgage,  he  asked  to  have  his  rights  recog- 
oizea  as  superior  to  the  United  States,  and  that 
the  property  confiscated  might  be  sold  and  the 
proceecb  applied  to  the  payment  of  what  was 
due  to  him.  On  the  23d  of  January,  1865,  a  sen- 
tence of  condemnation  was  entered  and  a  sale  or- 
dered, "The  proceeds  to  be  distributed  accord- 
ing to  law,  the  legal  rights  of  the  interveners 
being  reserved  for  further  action  hereafter."  An 
order  of  sale  was  issued  to  the  marshal  on  the 
aune  day  the  sentence  of  condemnation  was 
granted.    On  the  23d  of  February,  a  judgment 
was  entered  on  the  intervention  of  Bradford,  in 
which  it  was  "Ordered,  adjudged  and  decreed 
that  there  be  a  judgment  in  his  favor  for  the 
sum  of  $6,000   ♦   *  ♦   with  special  mortgage 
up<»  the  three  lots."    After  this  judgment  was 
entered,  the  marshal  sold  the  property  under 
the  sentence  of  condemnation  to  Waples,  the 
plaintiff  in  error,  for  |6,000,  and  on  the  27th  of 
March  all  the  proceeds,  except  what  were  re- 
quired for  the  costs,  charges  and  taxes,  were 
pud  over  to  Bradford  "  in  part  satisfaction  of 
his  judirment  and  mortgage.    TheUnited  States 
realized  nothing  from  the  condemnation .    Har- 
ry T.  Hays  having  died,  the  present  suit  was 
wonght  on  behalf  of  his  children  to  recover  the 
pogsession  of  the  property  from  Waples.  Upon 
the  trial,  the  foregoing  facts  appearing, the  court 
charged  the  jury  that  the  plaintiffs  were  entitled 
to  a  verdict.  The  verdict  having  been  rendered, 
in  accordance  with  the  charge  and  a  judgment 
given  thereon  against  Waples,  he  brought  this 
writ  of  error. 

It  was  settled  in  Bigdow  r.. Forest,  9  Wall., 
350  [76  U.  8.,  XIX.,  700],  and  Wallaeh  v.  Van 
Jiitutek,  92  U.  S.,  202  [XXIU.,  473],  that,  or- 
dinarily, the  estate  acquired  by  a  purchaser  of 
real  property  condemned  and  sold  under  the 
cimfi.<<cation  Act  of  July  17,  1863,  terminates 
with  the  life  of  the  person  for  whose  act  it  was 
H'ized.  The  only  question  in  the  present  case 
!'■  whether  Waples,  the  purchaser,  occupies  a 
iOS  L:  8.  U.  S.,  Book  27. 


different  position  because  of  what  was  done  with 
reference  to  the  Bradford  mortgage.  We  thinlt 
he  does  not.  The  sale  was  made  on  the  sen- 
tence of  condemnation  alone.  The  only  suit 
ever  begun  was  that  by  the  United  States  to  se- 
cure a  condemnation  under  the  law.  Bradford 
intervened,  for  the  protection  of  his  interest  in 
what  was  to  be  conaemned.  He  could  not  in 
that  suit  foreclose  his  mortgage  on  the  property. 
All  he  could  get  and  all  he  sought  to  get  was 
payment  out  of  the  proceeds  of  any  sale  or- 
dered in  consequence  of  the  condemnation.  His 
mortgage  covered  the  fee,  but  the  suit  in  which 
he  intervened  was  in  its  legal  effect  only  to  sub- 
ject the  property  for  the  bfe  of  the  mortgagor. 
Re  was  interested  as  well  in  what  was  to  be  con- 
demned, as  in  what  remained  after  the  con- 
demnation was  exhausted.  As  his  lien  was  not 
condemned,  his  rights  under  it  would  have  been 
superior  to  the  title  acquired  by  Waples  but  for 
his  application  to  be  paid  from  the  proceeds. 
Having  made  his  application  and  got  the  pro- 
ceeds, the  interest  in  the  land  bought  by  Waples 
was  relieved  from  his  lien,  but  in  no  other  res- 
pect was  it  enlarged.  The  only  effect  of  the  in- 
tervention was  to  give  Waples  the  title  to  his 
tenancy  for  the  life  of  Hays,  free  of  the  lien  of 
the  mortgage.  Whether  Bradford  can  proceed 
against  the  property  in  the  hands  of  the  heirs 
for  the  recovery  of  the  balance  that  remained 
due  to  him  after  the  application  of  the  proceeds 
of  this  sale,  is  a  question  we  need  not  consider. 

Neither  are  the  United  States  or  Waples  sub- 
rogated to  the  rights  of  Bradford  under  his 
mortgage.  To  the  extent  of  the  proceeds  actual- 
ly received  by  Bradford,  his  debt  has  been  paid 
out  of  the  mortgaged  property.  He  got  what 
he  did  because  of  the  lien  given  him  by  Hays 
on  the  fee  before  the  cause  of  forfeiture  arose. 
This  lien,  it  was  adjudged  in  the  condemnation 
suit,  could  not  be  condemned  under  the  seizure 
that  had  been  made;  and  so  to  secure  to  the  pur- 
chaser a  title  to  the  property  for  tlie  life  of 
Hays,  the  proceeds  of  tlie  sale  were  applied  to 
the  extinguishment  of  the  incumbrance  that 
would  otherwise  have  rested  upon  that  estate 
for  life.  In  this  way,  Wnples  got  all  the  title 
the  United  States  undertook  to  convey;  that  is 
to  say,  an  unincumbered  right  to  the  use  and 
enjoyment  of  the  property  during  the  life  of 
Hays.  It  is  true  that  the  United  States  realized 
no  money  from  the  sale  for  its  own  use,  but 
that  does  not  alter  the  rights  of  Waples.  He 
bought  the  property  for  the  life  of  Hays,  and 
that  was  all  he  bought.  HLs  position  was  that 
of  a  tenant  for  the  fife  of  another.  The  death 
of  Hays  terminated  his  tenanCT. 

On  the  trial,  the  plaintiffs  offered  in  evidence 
the  deed  under  which  Hays  took  his  title.  This 
was  objected  to  because  it  had  not  been  set  forth 
in  the  petition,  and  was  not  attached  thereto, 
and  the  lots  were  not  described  in  the  petition 
as  required  by  section  174  of  the  Code  of  Prac- 
tice of  Louisiana.  This  objection  was  properly 
overruled.  It  is  well  established  in  Louisiana 
that  if  the  defendant  goes  to  trial  on  a  petition 
defective  in  this  particular  he  waives  the  objec- 
tion. Smith  V.  Jiluni,  2  La.,  138 ;  MaiUon  v. 
lioyce,  14  La.  Ann.,  681. 

Thejudgment  is  affirmed. 
True  copy.    Tost : 

James  H.  UcKemiey,  Clerk,  Sup.  Court,  IT.  8. 
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MOSES  FEIBELMAN,  P^.  in  Sir., 

e. 

STEPHEN  B.  PACKARD  bt  ai.. 

(See  8.  CL,  Beporter's  ed.,  14-lS.) 

Writ  of  trror  ly  onejottU  dtfeTuhmt 

Where  a  Jndgnnent  has  been  rendered  against 
partnen  whose  intereets  In  the  suit  were  Joint,  and 
the  Judgment  affects  them  Jointly  and  not  separate- 
Iv,  one  alone  cannot  brlnff  a  writ  of  error,  where 
uere  has  been  no  summons  and  severanoe,  or  other 
equivalent  prooeeding. 

INo.  61. 
Submitted  Oct.  SI,  188i.  Decided  Jfov.  tS.  1881. 


F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisians. 
The  case  is  sufficiently  stated  by  the  court. 
Meurt.  John  Itm.'y  and  B.  0.   Cobb,  for 
plaintiff  in  error. 

Mr.  f.  R.  B«ekwitli,  for  defendants  in 
error. 

Mr.  OhitfJuttiee  Waite  delivered  the  opin- 
ion of  the  court: 

Moses  Feibelman  and  George  Yoelker,  as 
partners,  sued  the  defendants  in  error  to  recov- 
er damages  for  the  seizure  of  their  partnership 
goods  by  Packard,  Marshal  of  the  United  States 
for  the  District  of  Louisiana.  A  judgment  -was 
Tendered  against  them.  Their  interests  in  the 
suit  were  joint,  and  the  judgment  affects  them 
jointly  and  not  separately.  Feibelman  alone 
has  brought  this  writ  of  error,  and  there  has 
been  no  summons  and  severance  or  other  equiv- 
alent proceeding.  ItfoUowt  that  the  writ  mu*t 
be  dismiited  on  uieaittnorityofWiUianuv.Bank, 
11  Wheat,414;  Mattertcm  v.Hemdon,  10  Wall., 
416  £77  U.  S.,  XIX.,  958];  Simpton  v.  OreeUy, 
80  Wall.,  162  [87  U.  8.,  XXII.,  888];  and  iti* 
to  ordered. 

Trueoopy.   Test: 

James  H.  MoKenney,  derk.  Sup.  Court,  XJ.  S. 


JOHN  GRAY,  Ai^t.. 

e. 

AMOS  HOWE  AND  ANN  SMITH. 

(See  S.  C,  Beporter's  ed.,  12-14.) 

Beview  of  territorial  judgment. 

Where  the  Supreme  Ciourt  of  a  Territory  reversed 
the  Judgment  of  a  territorial  distrlot  court,  and 
made  no  statement  of ,  the  facts  of  the  case  in  the 
nature  of  a  special  verdict,  as  reaulred  by  the  Act 
of  April  T,  1014,  ch.  80,  and  set  aside  the  findings  of 
the  district  court,  there  Is  nothing  here  which  this 
court  can  re-examine. 

[No.  62.] 
Bubmitted  Oct.  SI.  1881.  Decided  JVoe.  IS,  188t. 

APPEAL  from  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 
The  history  and  a  sufficient  statement  of  the 
case  appear  in  the  opinion  of  the  court. 
Mr.  R.  N.  BaakJD,  for  appellant 
Mr.  Z.  Snow,  for  appellees. 

Mr  OhitfJtutiee  Wait*  delivered  the  opha- 
lon  of  the  coiurt: 

This  is  an  appeal  from  the  judgment  of  the 
Bapreme  Court  of  Utah,  in  a  spedal  statutory 
<S4 


proceeding,  to  settle  a  controversy  between  the 
parties  as  to  their  respective  rights  in  the  £.  i 
of  lot  8,  block  104,  plat  A,  Salt  Lake  aty,  un- 
der the  trust  created  through  thepurchase,  by 
the  mayor  of  the  city  from  the  United  States, 
of  the  lands  on  which  the  city  stands,  in  soond- 
ance  with  the  provisions  of  the  Town  Site  Act 
of  March  2,  1867,  ch.  177, 14  Stat,  at  L.,  641. 
Gray,  the  am>ellant,  claims  the  i^ole  of  the- 
property.    The  appellees  contest  his  title  and 
set  up  occupancy  by  themselves  at  the  time  of 
thepurchase.  The  proceeding  was  begun  in  the 
Probate  Court,  where,  after  a  bearing,  the  facts 
were  found  and  a  Judgment  enterra  in  &v(ir 
of  the  appellees,  each  for  the  part  of  the  lot 
claimed  by  them  respectively.  Gray  tliereapoa 
appealed  to  the  distnct  court  of  tlie  Tearitorr. 
This,  it  was  held,  in  Gannon  v.  Pratt,  99  V. 
8.,  619  rXXV.,446],  might  be  done.    After- 
wards, the  district  court  beard  the  cause  and 
found  the  facts  and  stated  its  conclusions  of  law 
thereon,  as  required  by  the  I^«ctice  Act  of  the 
Territory.    After  the  findings  and  condnsions 
were  fll«i  in  the  district  court,  the  present  ap- 
pellees excepted,  on  the  ground  that  the  facts  as 
found  were  contrary  to  the  evidence,  and  also 
because  the  court  refused  to  find  facts  as  re- 
quested by  them.    A  motion  was  also  made  to 
set  aside  the  findings  and  grant  a  new  trial 
This  motion  was  overruled  and  judgment  en- 
tered in  favor  of  the  claim  of  Gray.  Thereupoa 
the  present  appellees  appealed  to  the  Suprente- 
Court,  both  from  the  refusal  to  grant  a  new 
trial  and  from  the  judgment    This  was  allaw- 
able  under  the  Practice  Act  of  the  Territory. 
The  Supreme  Court  heard  the  case,  revetsed 
the  judgment   of  the  district  court   and  re- 
manded the  cause,  with  instructions  to  enter  a 
ludgment  reiecdng  the  claim  of  Gray  and  al- 
lowmg  the  daims  of  the  appellees.     From  this 
judgment  of  the  Supreme  Court  Gray  took  ttie 
present  appeal    The  Supreme  Court  m«de  do 
'  'statement  of  the  facts  of  the  case  in  the  nature 
of  a  special  verdict,"  as  required  by  the  Act  of 
April  7,  1874,  ch.  80,  1  8upp.  R.  3.,  18;  and 
as  that  court  must  have  set  aude  the  findingsof 
the  district  court  in  order  to  render  the  judg- 
ment it  gave,  there  is  nothing  here  whioi  we 
can  re-examine.    Since  the  Act  of  1874,  SMtra, 
the  evidence  at  large  is  not  to  be  transmitted 
here  from  the  courts  of  the  Territories,  but  in 
lieu  of  the  evidence  "  a  statement  of  the  tacts  of 
the  case  in  the  nature  of  a  special  verdict"    la 
StringfeUoa  v.  Gain,  99  U.  §.,  610  rXXV.,4M], 
it  was  held,  if  the  findings  of  the  (ustrict  oouit 
were  sustained  and  a  general  judgment  of  af- 
firmance rendered  in  the  Supreme  Court  the 
findings  of  the  district  court  thusaj^Mroved  by 
the  Supreme  Court,  would  famish  a  sufficient 
statement  of  facts  for  the  purposes  of  an  appeal 
to  this  court  So,  too,  if  utere  is  a  revosai  and 
another  judgment  rendered  on  the  &cts  as 
found.    But  here  the  only  ezoeptioBa  to  the 
finding  below  were  that  they  were  contrary  to 
the  evidence,  and  a  judgment  has  been  tvidered 
by  the  Supreme  Court  in  every  way  inconsistent 
with  those  findings.    The  necessary  inference, 
therefore,  is,  that  the  findings  sent  up  to  that 
court  were  set  aside  and  the  case  disposed  of  on 
the  evidence.    This,  it  was  also  saia  in  String- 
fdlou  y.  Cain,  might  be  done  in  this  das  of 
cases. 
As  the  only  exceptions  taken  to  the  i«Ba|S 
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of  the  diatrict  coort  were  by  Howe,  in  whose 
IiTor  Judgment  has  finally  been  rendered  in  the 
Bapreme  Court,  they  need  not  be  considered 
kere.  - 

It  foUatet  thai  tha  judgment  of  tJts  Supreme 
Qmrt  ef  the  Territory  mrtai  be  effirmed;  and  it 
i$mordered. 

Telecopy.    Tart: 

James  H.  UoKenney,  Clerk,  Sup.  Court,  0.  B. 


ISAAC  WOOLP,  Flff.  in  Brr., 

CLAUD  HAMILTON  ahd  JOHN  ELLIOTT, 
Trustees,  etc. 

fSee  8.  C  Beporter's  ed.,  IS.) 

Beeiev)  cfeate*  tried  by  jury. 

A  OMe  which  ma  not  tried  In  a  territorial  court 
^  ■  Jury,  must  be  brought  here  for  review,  by  ap- 
peal and  not  by  writ  ot  error. 

[No.  150.1 
atOmitted  Not.  1,  X88g.    Decided  Not).  IS,  18Si. 

FERROB  to  (he  Snpreme  Court  of  the  Ter- 
ritory of  Utah. 
Xr.  i,  R.  HeBrlde,  for  plaintiff  in  error. 
Mr.  Sajnnel  A.  Mcorrltt.  for  defendants  in 
cnop. 

Mr.  OhitfJuHiee  Wait«  delivered  the  opin- 
ioB  of  the  court: 

This  writ  of  error  is  dismissed  on  the  author- 
ity of  Beehi  y.  BougMon,  105  U.  8.,  [XXVI., 
mS\.  The  case  was  not  tried  in  the  court  be- 
low by  a  jarr.    This,  under  the  Act  of  April  7, 


1874,  ch.  80  [18  Stat  at  L.,  871, 1  Supp.  R.  »., 
13,  made  ft  necessary  to  bring  the  judgment  here 
for  review  by  appeal  and  not  by  writ  of  error. 

Ditmitted. 

IroB  copy.    Test : 

James  H.  MoKenney,  Cterk,  Sup.  Court,  C  8. 

ato(i-mtr.8.,as. 


Smmm;  Kakn  and  Emanuel  Kahn,  Plffi.  in 

Brr.,  T.  Ciaud  Hamilton  and  John  BUiott, 

Tnuteee,  etc. 

Mr.  Ghi^  JvtHee  Waite  delivered  the  opin- 
ion of  the  court: 

This  writ  of  error  is  dismissed  upon  the  au- 
Oority of  fTocAl V.  B<mgMon,  105U.  8..[XXVL, 
10181.  The  case  is  in  all  respects  like  that  of 
VoMf  y.  Hamilton  [eupra].  Just  decided. 

Dumimed. 

True  copy.    Test: 

James  B.  HoKenney,  Clerk,  Sup.  Court,  IT.  8. 


CITY  OF  NEW  ORLEANS,  Appt., 

e. 

SEW  ORLEANS,  MOBILE  AND  TEXAS 

RAILROAD  COMPANY. 

(Sea  B.  a,  Beporter's  ed.,  U,  IS.) 

Motion  to  ditmit*. 


pursuant  to  the  terms  of  a  oompromlse  of  the  mat- 
ter in  dispute  made  with  the  city  oounoU.  and  the 
board  of  liquidation  of  the  city  resists  the  dlsmlsBal, 
on  the  ground  that  authority  over  the  oonttoveny 
has  been  transferred  from  the  city  council  to  that 
board ;  the  dispute  as  to  tlie  authority  of  the  coun- 
cil presents  questions  too  Important  to  be  settled 
summarily  on  a  motion  to  d&migg,  and  the  court 
will  continue  the  cause  to  give  the  t>oard  opportu- 
nity to  set  aside  the  compromise. 

[No.  17.] 
Argued  Not.  14,15,188i.  DeeidedNoti.S0,188S. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

On  motion  to  dismiss. 

The  case  ia  stated  by  the  court. 

See,  also,  the  report  of  its  final  disposition  at 
the  next  Term,  by  this  court,  on  the  merits^post. 

Mettrt.  T.  It,  Bmyne  and  Jcfan  la.  Cad- 
waJlader,  for  appellee,  in  support  of  motion. 

Mr.  0.  F.  Buck,  (Kti/  Attorney,  for  appel- 
lant, eontra. 

Mseir*.  R.  T.  Merriek  and  Henry  C.  Mil- 
ler, for  Board  of  Liquidation,  eontra. 

Mr.  Ohirf  JuetteeWmite  delivered  the  opin- 
ion of  the  court: 

This  case  was  continued  at  the  request  of  the 
parties  on  the  10th  of  October.  Tlie  appellee 
now  presents  a  stipulation  for  the  dismissal  of 
the  appeal,  signed  by  the  city  attorney  of  New 
Orleans,  pursiiant  to  the  terms  of  a  compro- 
mise of  the  matter  in  dispute  made  with  the 
city  council,  and  asks  to  have  the  appropriate 
order  entered  upon  that  stipulation.  Ute  Board 
of  Liquidation  of  the  City  Debt  of  New  Or- 
leans comes  to  resist  the  eutij  of  any  such  or- 
der, on  the  ground  that,  durmg  the  penden<7 
of  the  appeiu  in  this  court,  authority  over  the 
subject-matter  of  the  controversy  has  been  trans- 
ferred from  the  city  council  to  that  board,  and 
that  the  compromise  which  has  been  effected  is 
not  binding.  The  board  also  asks  permission 
to  prosecute  the  appeal  in  the  name  of  the  City. 

It  is  conceded  uiat  the  city  council  made  the 
compromise  which  is  claimed,  and  that  the  ap- 
pellee is  entitled  to  a  dismissal  of  the  appeal  if 
the  council  had  authority  to  do  what  it  has 
done  and  the  compromise  was  fairly  made.  The 
dispute  as  to  the  authority  of  the  council  pre- 
sents questions  too  important  to  be  settled  sum- 
marily on  these  motions. 

It  M,  therefore,  ordered  that  the  eauee  and 
vending  motions  be  continued  until  the  next 
Term,  and  t/iat  the  appeal  be  then  diimieted,  in 
accordance  with  the  stipuhition  on  file,  unless 
the  board  of  liquidation  begin  and  prosecute, 
without  unnecessary  delay,  in  some  court  of 
competent  Jurisdiction,  an  appropriate  proceed- 
ing to  set  aside  the  comprormise  which  has  been 
made  with  the  city  coundL 
True  copy.    Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  IT.  8. 


JOHN  D.  1£AYER  bt  au,  Appte., 

v. 

WILLIAM  WALSH. 

(See  B.  C,  Beporter's  ed.,  IT.) 

Motion  to  ditmitt. 


Wte«  the  appellee  presents  a  stipulation  for  the  I     A  motion  to  dlsmles  a  cross  aj 
<^mmmlot  the  appeal,  signed  by  the  dty  attorney  I  granted  when  the  record  has  not 
1MC.& 
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tho  case  is  bcre  on  the  oritrinal  appeal,  and  it  ap- 
pears from  the  motion  papers  that  the  present  ap- 
pellant pleudod  prescription ;  and  if  his  other  de- 
fenses in  the  original  appeal  are  overruled,  it  may 
tc  important  to  oim  to  insiat  on  the  defense  of  pre- 
scription. 

[No.  813.] 

Motion  submitted  JDee.  11, 1881!.  DteidedDee.  18, 

1882. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Missis- 
sippi. 
On  motion  to  dismiss. 

Uttim.  P.  Phillips  and  W.  H.  Phillipa, 
for  appellee,  in  support  of  motion. 
Mr.  C.  W.  Homor,  for  appelUnts,  contra. 

Mr.  Ohief  Jvttiee  Waite  delivered  the  opin- 
ion of  the  court: 

This  is  a  cross  appeal  and  the  record  has  not 
been  printed.  As  the  case  is  here  on  the  origi- 
nal appeal  by  the  present  appellee,  we  are  not 
inclined  to  grant  this  motion  in  the  absence  of 
the  printed  record.  It  appears  from  the  motion 
papers  that  the  present  appellant  pleaded  pre- 
scription, and  vre  infer  that  this  plea  was  not 
sustained.  By  his  other  defenses,  he  defeated 
tlie  claim  in  part.  To  review  the  decree  so  far 
as  it  is  affected  by  these  defenses,  the  present 
appellee  appealed.  If,  on  that  appeal,  these  de- 
fenses are  overruled,  it  may  be  important  to  the 
present  appellant,  to  insist  on  his  defense  of  pre- 
scription against  a  cl^ira  that  will  then  amount 
to  more  than  $6,000.  Had  not  the  other  side 
appealed,  the  present  appellant  could  not,  be- 
cause the  decree  against  him  Is  less  than  $5,000. 
Under  these  circumstances,  it  may  be  that  this 
appeal  was  well  taken.  Withovt,  hminrver,  de- 
ciding t/iat  question,  ice  postpone  t/te  furtJier  con- 
sideration of  the  motion  until  tlte  hearing  on  tite 
merits. 

True  copy.    Test : 

James  H.  HoKenney,  Cleric,  Sup.  Court,  U.  S. 


CHICAGO  &  ALTON  RAILROAD  COM- 
PANY, P/J.  tn  J^/r., 

V. 

WIQOINS  FERRY  COMPANY. 

(See  S.  C,  Beporter's  ed.,  18-21.) 

RemoDal  of  cause — insufficient  grouncis  for — state 
judgment,  when  conclusive. 

1.  If  the  courts  of  one  State  gave  a  wrong:  oon- 
stnictitm  to  the  laws  of  anotherStute  in  ajud^ment 
«;t  ui)  as  an  CBtoppel,  In  a  suit  in  u  Suite  Court,  that 
eiioi-  cannot  bo  ci  ^rrecte!t  by  means  of  a  transfer  of 
the  suit  from  the  State  Court  to  the  Circuit  Court  of 
the  United  States;  the  judi; ment  can  only  be  re- 
viewed here  on  a  writ  of  error. 

2.  A  state  judffraent  cannot  be  Impeached  collat- 
erally in  the  courts  f)f  the  United  States,  any  more 
than  in  those  of  the  State,  by  showing  that  If  due  ef- 
loct  had  lieon  given  to  themws  it  would  have  been 
the  other  way.  The  courts  of  the  TJnlte'i  States  must 

frivc  it  the  same  effect  as  a  Judgment  that  it  has 
n  the  co\irt8  of  the  State. 

.1.  The  prtwiimption  In  all  ca-oes  is,  that  the  courts 
of  tho  States  will  do  what  the  Con^litiitlon  and  laws 
of  the  United  States  require,  and  removals  to  the 


1^  CUE.— Estoppel  buHulgment 
V.  Nixon,  «  DT 8.  (4  How.),  407. 


See  note  to  Aspden 


courts  of  the  tTntted  States  cannot  be  effected  lie. 
cause  of  fear  that  they  will  not  so  do. 

[Mo.  888.1 
Advanced  and  submitted  under  Sid  Rule  Jan.  S, 
188S.     Decided  Jan.  £9,  188S. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 

The  history  and  facts  of  the  caae  appear  in 
the  opinion  of  the  court. 

On  motions  to  advance  and  affirm. 

Messrs.  S.  T.  O-lover  and  J.  R.  Shepley. 
for  defendant  in  error,  in  support  of  motions: 

As  the  plaintiff  and  the  defendant  are  both 
citizens  of  the  State  of  Illinois,  no  right  to  re- 
move exists,  by  reason  of  thecitizenwip  of  tlM 
parties. 

In  order  to  entitle  the  party  to  remove  the 
cause  from  the  State  Court  to  the  Federal  Court, 
under  the  3d  section  of  the  Act  of  March  8, 
1875,  on  the  ground  that  a  question  has  arisen 
under  the  Constitution  or  law  of  the  United 
States,  it  is  necessary  not  only  that  the  petitioii 
for  removal  should  aver  that  a  question  had 
arisen  in  the  case  under  the  Constitution  or  law 
of  the  United  States,  but  that  it  should  appeu 
(either  from  the  petition  or  pleadings  m  the 
case  or  both)  distinctly  what  the  question  ia, 
and  how,  where  and  out  of  what  facts  the  ques- 
tion arises,  which  gives  the  court  jurisdiction, 
so  that  the  court  can  determine  for  itself  from 
these  facts,  whether  the  suit  does  substantially 
involve  a  dispute  or  controversy  within  its  ju- 
risdiction. 

Oold  WasJiinj,  etc.,  Oo.y.  Keyes,  96  U.  8.,  IW 
(XXIV.,  656);  In*.(U.\.  Peehner,  95  U.  8.,  183 
(XX VL,  437);  DotreUy.OHsteold,  5  Sawy.,39; 
Ji.  R  Co.y.  Miss.,  103  U.  8.,  185  (XXVI. ,  W); 
Bouser  v.  Clayton,  8  Woods.,  375. 

The  onlv  conflict  apparent  from  the  record  is 
this:  the  Railroad  Company  is  not  satisfied  with 
the  decision  of  the  Missouri  court  It  has 
claimed  for  its  charter  an  effect  which  the  Mis- 
souri court  will  not  concede  to  it;  and  hence  its 
supposed  right  to  remove  the  suit  into  the  Fed- 
eral Court.  The  decision  complained  of  is 
"  Wiggins  Ferry  Co.  v.  O.  A  A.  R.  R  Co.,"  78 
Mo.,  389. 

If  this  proposition  is  sustained,  it  will  extend 
the  jurisdiction  of  this  court  into  a  va<!t  field  of 
matter  never  before  imagined  possible. 

Messrs.  Chester  H.  Knua  aul  C.  B«ck- 
^th,  for  plaintiff  in  error,  contra: 

There  is  no  provision  in  the  Rules  of  this 
court  for  the  motions  made  by  the  defendant  in 
error. 

Rule  88  provides  for  an  advance  of  such  cases, 
but  the  acivBHce  is  m.ide  and  heard  under  the 
rules  applicable  to  motions  to  dismiss. 

The  defendant  in  error  moves  to  advance  and 
affirm  the  judgments. 

"  To  say  that  there  is  no  error  in  this  judg- 
ment and  affirm  it  for  that  reason,  would  be  to 
decide  the  whole  legal  merits  of  the  cane,  and 
this  we  cannot  do  on  a  motion  to  remand,  or  to 
quash  the  writ." 

Ilecker  v.  Fowler,  1  Black,  95  (66  XJ.  8., 
XVII.,  45). 

The  record  presents  a  case  which  ariix^  un- 
der the  (Constitution  of  the  United  Stattw. 

R  RCo.v.  AfiM.,102U.S..  141  (XXVI.. »8V 

The  plaintiff  in  error  having  undertaken  tn 
limit  itself  to  one  mode  of  crossing  the  river  nt 
St.  Louis,  whatsoever  might  be  the  requirement  • 
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of  the  railroad  transportation  and  whatever 
the  instructions  or  the  interests  of  shippers 
and  passengers,  brought  itself  at  once  within 
the  prohibition  of  the  poUcy  of  the  State,  as  ex- 
preeed  not  only  in  the  statute,  but  in  the  dec- 
larations of  its  court  of  last  resort. 

Actof  February  25, 1867;  P.  <fe  ^.  W.  B.  S. 
Co.  V. People,  56  111.,  878;  Peoria  dbR.  I.  R.  B. 
Ch.y.Ooal  Co.,  68  111.,  489;  J%cnnasY.B.B.Ch., 
lOlU.  8.,71  (XXV.,  950). 

The  plaintiff  in  error  insists  upon  its  right  to 
have  fun  faith  and  credit  given  m  the  State  of 
Missouri  to  these  public  Acts  of  the  State  of 
Illinois,  as  interpreted  by  its  courts. 

Argument  is  not  necessary  to  show  that  a 
federal  tribonal  must  determine  what  such  pub- 
lic Acts  are,  and  the  interpretation  thereof. 

Bank  v.  SkeUff,  1  Black,486  (66  U.  8.,  XVII., 
178);  H.  B.  Co.  V.  Mits.  (/ntpra). 

Mr.  Chief  JiutieeWmAte  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  bc^^un  in  a  state  court  of  Mis- 
souri by  the  Wiggins  Ferry  Company,  an  Illi- 
nois Corporation,  against  the  Chicago  and  Alton 
Railroad  Company.another  Illinois  Coriximtion, 
to  recover  damages  for  the  breach  of  a  contract 
ly  which,  as  is  uleged,  the  Railroad  Company 
bound  itself  not  to  employ  any  other  means 
than  the  Ferry  Company's  ferry  for  the  trans- 
portation of  paaseuKers  and  freight,  coming  and 
^ing  on  its  railroad,  across  the  Mississippi  at 
bt.  Louis.    The  Railroad  Company  defends  on 
the  groTuid,  among  others,  that  if  the  agree- 
ment actually  entered  into  by  the  parties  con- 
tains by  construction  any  such  provision  as  is 
claimed,  it  is  in  violation  of  the  laws  of  Illinois, 
and  in  excess  of  the  corporate  powers  of  the 
Company  as  an  Illinois  Corporation.    To  avoid 
the  effect  of  this  defense  the  Ferry  Company 
sets  up,  by  way  of  estoppel,  a  judgment  in  an- 
other suit  in  a  State  Court  of  Missouri,  between 
the  same  parties,  where  precisely  the  same  ques- 
tion was  raised  on  the  same  contract,  and  in 
which  it  was  decided  that  the  Railroad  Com- 
pany did  have  the   corpomte   authority  un- 
der the  laws  of  Illinois  to  make  the  contract. 
As  soon  as  the  pleadings  in  the  case  developed 
this  issue,  the  Railroad  Company  petitioned  for 
the  removal  of  the  suit  to  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Kissouri,  the  proper  district,  on  the  ground 
that  "  Full  faith  and  credit  has  not  been  given 
to  the  pubUc  Acts  of  the  State  of  Illinois  by  the 
Sapretne  Court  of  the  State  of  Missouri  in  the 
adjudication  aforesaid,  and  that  by  reason  of 
the  facts  herein  set  forth,  and  of  such  adjudi- 
cation, and  the  pleading  tbei-cof  as  an  estoppel, 
in  the  manner  set  forth  in  the  plaintiff's  amend- 
ed petition,  this  suit  is  one  arising  under  the 
Constitution  and  laws  of  the  United  States." 
The  facts  set  forth  in  the  petition  were  the  char- 
ter and  laws  of  Illinois,  which  governed  the 
powers  of  the  Railroad  Company  as  an  Illinois 
oo^ration. 

'Tbe  Stste  Court,  on  the  filing  of  the  petition 
for  removal,  accompanied  by  the  necessary 
bond,  stopped  proceedings;  but  the  circuit  court, 
when  the  record  was  entered  there,  remanded 
tlie  cause.  From  an  order  to  that  effect  this 
writ  of  error  has  been  taken,  and  is  now  for 
bearing  on  the  merits  under  the  operation  of 
Role  32,  adopted  at  the  last  Term,  with  a  view 
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to  facilitating  the  final  determination  of  ques- 
tions of  removal  imder  the  Act  of  March  3, 
1875,  ch.  187.    1  Supp.  Rev.  Stat.,  178.' 

In  our  opinion  this  is  not  a  suit  arising  under 
the  Constitution  or  laws  of  the  United  States, 
within  the  meaning  of  that  term  as  used  in  the 
Removal  Act.  If  the  courts  of  Missouri  gave 
a  wrong  construction  to  the  laws  of  Illinois  in 
the  judgment  set  up  as  an  estoppel,  that  error 
cannot  be  corrected  by  means  of  a  transfer  of 
this  suit  from  the  State  Court  to  the  Circuit 
Court  of  the  United  States.  So  long  as  the 
judgment  stands,  it  cannot  be  impeached  col- 
laterally in  the  courts  of  the  United  States,  any 
more  than  in  those  of  the  State,  by  showing 
that  if  due  effect  had  been  given  to  the  laws  it 
would  have  been  the  other  way.  If  it  has  the 
effect  of  an  estoppel,  as  is  claimed,  it  will  con- 
tinue to  have  that  effect  imtil  reversed  or  set 
aside  in  some  appropriate  form  of  proceeding 
instituted  directly  for  that  purpose.  The  courts 
of  the  United  States  must  give  it  the  same  ef- 
fect as  a  judgment  that  it  has  in  the  courts  of 
the  State.  Whether  as  a  judgment  it  operates 
as  an  estoppel,  does  not  depend  on  the  Consti- 
tution or  laws  of  the  United  States.  The  cor- 
rect decision  of  this  question  of  estopjjel,  there- 
fore, does  not  depend  on  the  construction  of  the 
Constitution  or  laws  of  the  United  States,  but 
on  the  effect  of  a  judgment  under  the  laws  of 
Missouri.  The  public  Acts  of  Illinois  are  in  no 
way  involved.  If  full  faith  and  credit  were  not 
given  to  them  by  the  Missouri  court  in  the  judg- 
ment which  has  been  rendered,  that  mav  entitle 
the  Railroad  Company  to  a  review  of  the  judg- 
ment here  on  a  writ  of  error,  but  in  no  other 
way  can  this  or  any  other  court  of  the  United 
States  invalidate  that  jud^ent  on  account  of 
such  mistakes,  ifany  were  m  fact  made. 

Another  CTOund  taken  in  support  of  the  juris- 
diction of  the  circuit  court  upon  the  removal  is, 
if  we  understand  the  argument  of  the  counsel 
for  the  plaintiff  in  error,  that  the  laws  of  Illi- 
nois, rightly  construed,  prohibit  such  a  contract 
as  it  is  alleged  has  been  made,  and  as  the  Mis- 
souri court  decided  the  other  way  when  the  for- 
mer judgment  was  rendered,  a  transfer  may 
be  made  so  as  to  avoid  a  like  error  in  this  suit. 
The  question  thus  presented  is  not  what  faith 
and  credit  must  be  given  the  public  Acts  of  Illi- 
nois in  Missouri,  but  what  the  public  Acts  of 
Illinois,  when  rightly  interpreted,  mean.  That 
does  not  depend  on  tlie  Constitution  or  laws  of 
the  United  States,  but  on  the  Constitution  and 
laws  of  the  State  alone. 

It  is  not  even  alleged  in  the  petition  for  re- 
moval, or  claimed  in  argument,  that  the  courts 
of  Illinois  have  as  yet  actually  given  the  stat- 
utes in  question  any  such  construction  as  it  is 
contended  they  should  have.  Tbe  most  that 
can  be  insisted  upon  from  all  the  allegations  is, 
that  on  account  of  what  has  been  done  in  other 
cases,  the  Railroad  Company  expects, when  an 
opportunity  occurs,  the  courts  at  Illinois  will 
decide  that  the  laws  of  that  State  gave  the  Com- 
pany no  power  to  bind  itself  in  the  way  the 
Missouri  Court  has  determined  it  did.  So  that 
the  position  of  the  Railroad  Company  on  this 
application  seems  to  be,  that,  while  the  ques- 
tions arising  on  the  effect  of  the  public  Acts 
are  apparently  open  in  the  courts  of  Illinois, 
and  nothing  has  been  done  which,  even  on  the 
principles  of  comity,  can  bind  the  courts  of 
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Uiasouri,  a  suit,  pending  in  a  Missouri  court, 
may  be  remored  to  a  court  of  ttie  United  States, 
l)ecause  the  Missouri  court,  on  a  former  occa- 
sion, construed  a  public  law  of  Illinois,  which 
is  involved,  differently  from  what  it  should 
have  done.  To  allow  a  removal  upon  such 
erounds  would  be  to  say  that  a  suit  arises  Un- 
der the  Constitution  and  laws  of  the  United 
States  whenever  the  public  Acts  of  one  State 
arc  to  be  construed  in  an  actionpending  in  a  court 
of  another  State.  Clearlv  this  is  not  so.  Even 
if  it  be  true,  as  is  contended  by  the  counsel,  for 
the  plaintiff  in  error,  that  a  suit  can  be  removed 
as  soon  as  a  f eder^  question  becomes  involved, 
it  is  sxifficient  to  say  that  in  this  case  such  a 
question  has  not  arisen.  Until  the  Missouri 
court  fails,  in  this  suit,  to  give  full  faith  and 
credit  to  Uie  public  Acts  of  Dlinois,  no  case 
bas  arisen  to  which  tiie  jurisdiction  of  Qxe  courts 
of  the  United  States  can  attach,  and  then  only 
for  the  correction  of  the  errors  that  have  been 
committed.  It  is  not  enough  that  in  other  cases 
decisions  have  been  made  which,  if  followed  in 
this,  will  be  erroneous.  Until  the  error  has 
actually  been  committed  in  this  case,  a  federal 
question  has  not  become  involved.  The  pre- 
sumption in  all  cases  is  that  the  courts  of  the 
States  will  do  what  the  Constitution  and  laws 
of  the  United  States  require,  and  removals  can- 
not be  effected  to  the  courts  of  the  United  States 
because  of  fear  that  they  will  not. 

77i«  order  remanding  the  cause  it  qfflrmed. 
Xmeoopy.  Tent: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  V.  8. 


Chicago  <t  AUon  Ratiroad  Company,  Plfl.  in 
Err.,  V.  Wiggine  Ferry  Company. 
[No.  889.] 
In  error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missoiui. 

This  case  is  in  all  material  respects  litce  that 
between  the  same  parties  just  decided,  and  Uie 
order  of  the  Circuit  Court  remanding  the  case  is 
affirmed  for  the  reasons  there  given. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  ET.  S. 


ST.  LOUIS,  IRON  MOUNTAIN  AND 
SOUTHERN  RAILWAY  COMPANT, 
Appt., 

e. 

SOUTHERN  EXPRESS  COMPANY. 

(See  8.  C  Beporter'B  ed.,  2^20.) 

F^TuU  decree — what  ie—euppiemental  order. 

L  A  decree  is  finaL  for  the  purposes  of  an  appeal 
to  this  court,  when  it  terminates  the  litigation  be- 
tween the  nirties  on  the  merits  of  the  cose,  and 
leaves  nothing  to  be  done  but  to  enforce  by  exeoo- 
tlon  what  has  been  determined. 

2.  In  a  suit  to  compel  a  railway  company  to  do  an 
azprees  company's  busineas,  a  decree  whlon  requires 
the  carriage,  flzee  the  compensation  to  be  paid,  ad- 
Judges  costs  and  awards  execution,  is  final,  although 
nave  is  given  the  parties  to  apply  for  a  modlflcatlon 
of  the  rates. 

3.  Matters  which  relate  to  the  administration  of 

NoTK.— Tfkot  it  ftui  decree  oriudoment  of  itaU  or 
other  oouft  from  uhicA  appeal  Hei.  See,  note  to  Gib- 
bons V.  Ogden,  V>  U.  S.  (8  Wheat.),  448. 
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the  oause  axe  Inoideots  of  tlie  main  lltigaUoii,biit 
notneoeaaarUyapart  of  it,  socb  as  a  supplemeirtsl 
order,  made  after  the  decree,  relating  only  <«  the 
settlement  of  the  accounts  which  accrued  pendiiit 
thesoit. 

[No.  914] 
Submitted  Jan.  3, 1883.    Decided  Jan.  tO,  1883. 
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PPEAL  from  the  Circuit  Court  of  the  Untt- 
ed  States  for  the  Eastern  Distri«A  of  Mis- 
souri. 

On  motion  to  dismiss. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Metirt.  S.T.  Olorer,  9.  R.  Bhepley,  8. 
v.,  Brecklaridjre,  Clarenoe  A.  Seward 
and  F.  E.  WUtfteld,  for  appellee  in  support 
of  motion: 

An  app«tl  is  a  matter  of  statutory  right,  and 
in  equity  lies  from  final  decrees  only. 

R.  S.,  sec.  692;  Barry  v.  Mereein,  6  How., 
119;  Dwrotuteau  v.  U.  S.,  6  Orsnch,  814;  U.  8. 
V.  Ourry,  6  How.,  118:  jEfe  parte  VaUandigham, 

I  Wall.,  261  (68  U.  8.,  XVH.,  698);  U.  fi.  t. 
Young,  94  U.  S.,  269  (XXIV.,  168). 

Although  the  transcript  was  filed  at  this  Tenn, 
only  the  appellee  mav  now  move  to  dismiss  the 
appeal,  and  before  the  cause  is  reached  in  its 
regular  order,  if  the  decree  appealed  from  was 
not  a  final  one. 

Glarky.  Haneoek,9^V.  S.,  498  (XXTV.,  14«); 
Expa^  Ruttett,  18  Wall.,  671  (80  U.  8.,  XX., 
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The  fact  that  an  appeal  has  been  allowed  by 
the  court  below,  is  of  no  weight  in  deadingthe 
question  whether  such  appeal  was  propoly  al- 
lowed. 

Oman  V.  May,  2  Black,  641  (67  U.  8.,XVIL, 
881). 

As  to  what  is  and  what  is  not  a  final  judg- 
ment or  decree,  see  the  following  cases: 

Say  V.  Law,  8  Crancfa,  179;  WhiUnff  ▼.  Bant, 
13  Pet.,  15;  Carr  v.  Honie,  18  Pet^  460;  Arm- 
ton  V.  B.  B.  Co.,  2  Black,  624  (87  if.  8..  XVIL, 
859);  B.  B.  Co.  V.  Sieaeey,  28  WalL,  409  (90  U. 
S..  XXin.,  187);  Tovngy.  Orundy.Q  Cnodx, 
SI;  Houtton  V.  Moore,  8  Wheat,  4S8;  Gibbon* 
v.Q5r(fen,6Wheat.,448;  1^  Ftamyra.lOWhett., 
502;  The  Santa  Maria,  10  Wheat.,  444;  Chait 
v.  Vatguei,  11  Wheat  ,429;  Canter  jr.  Am.  Int. 
Co.,  8  Pet,  818;  Broum  ▼.  Sieann,  9  Pet,  1; 
Foun^v.  Sm»"%16Pet,287;  Fbrgayv.  Conrad, 
6  How.,  201;  Perkint  ▼.  tbumiquet,  9  How,, 
206;  Puliam  V.  OhriMan,  6  How.,  809;  Aif^ 
nard  v.  Gibson,  1  How.,  650;  U.  B.  ▼.  Oirautt,     , 

II  How.,82;  i?bwm»(?u«*v.iVr*»n«,16How.,  82;  J 
Craighead  v.  Wilton,  18  How.,  200  ^  U.  8., 
XY.,  888);  Beebe  v.  ButtOt,  19  How.,  288  (60 
U.  S.,XV.,  aeSy-Fitrreayy.  WoodfoUc,  19 How., 
288  (60  U.  S.,  XV.,  67(5;  Bumtelon  v.  Stain- 
«orp,2Wan.,106(69U.  8.,XVn.,905):  Ttiemp- 
ton  V.  Dean,  7  WaU.,  842  (74  U.  8.,  XIX..  9^ 

The  policy  of  the  law  and  the  dedsions  of  this 
court  are  alike  adverse  to  fru:mentar7  appeals. 

T/ie  Palmyra,  10  Wheat,  SW;  Coniery.  Int. 
Co.,  8  Pet,  818;  Young  v.  SmiA,  16  Pet.,  287; 
Crotby  v.  Buchanan,  2S  Wall.,  468(M  U.  8., 
XXm.  ,1^;  Tifie  Santa  Maria,  10  Wheat  ,444. 

Mettrt.  Bro»dhe»d  A  H»eii«Bler,  Jokn 
F.  Dillon,  Wager  Sitayne  and  Thomaa  J.  I^rUt, 
for  appellant,  contra: 

The  question  of  what  is  a  final  decree  has 
been  repeatedly  passed  upon  by  this  conrt;  and 
while  this  court  has  several  times  intimated  that 
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ft  is  greatly  to  be  dedred  that  a  decree  should 
Bot  only  be  flnal,  but  complete,  before  the  case 
It  brought  up  by  appeal,  yet  we  think  that  the 
Mthorities  are  clear,  to  the  effect  that  a  decree 
«icb  8S  this,  is  both  final  and  complete. 

ForgayT.  Conrad,  6  How.,  201;  Bamardv. 
mm. 7  How.,  657;  WhiUng  v.  Sank,  18  Pet, 
IS;  Bag  T.  Lau,  3  Crancb,  179;  Tliompton  y. 
Jkm, 7  Wall,  848  (74  U.  8.,  XIX.,  9^;  French 
T.  Shoemaker,  12  Wall.,  86  (79 U.  8.,  XX.,a70); 
SbmUy.  Bank*.  10  Wall.,  586  (77  U.  8..  XIX.. 
1087);  B.R.Co.y. Smuey,  28  WalL.  406 (90 U. 
S.,  XXIII.,  186);  Oreen  y.  Fitk,  108  U.  8., 
«8(XXVI..486):  Bronton  v.  B.  R.Oo.,  2  Black, 
881  (67  U.  8.,  iVn.,  860);  JfieAoud  v.  Qirod, 
4  How.,  008. 

Mr.  Ghitf  JiuUct  Walt*  delivered  the  opin- 
ion of  the  court: 

The  Southern  Express  Company,  an  express 
«urier,  filed  its  trill  in  eqiiity  a^inst  the  St. 
Loais,Iron  Mountain  &  Soatbera  Railw^  Com- 
|»OT,in  the  Circuit  Court  for  the  Eastern  District 
of  l&souri,  to  enloin  the  Railway  Company 
from  interfering  with  or  disturbing  the  Express 
Oompany  in  tbe  enjoyment  of  the  facilities  it 
then  naa  for  the  transaction  of  its  exitress  busi- 
atm  over  the  Railwwr  Company's  railroad,  so 
Imgas  the  Express  Company  conformed  to  the 
regulations  of  the  Railway  Company  and  paid  all 
lawful  charges  for  the  business.  A  preliininary 
injunction  was  asked  for  and,  in  this  connection, 
ttts  Irill  prayed  that  if  any  dispute  or  disagree- 
t  should  arise  between  the  parties  during 


the  pendency  of  the  suit,  upon  me  question  of 
-compensation  to  be  paid  for  trans^rtation,  the 
bpress  Company  might  be  permitted  to  bring 
the  same  before  ue  court  for  decision  by  way 
of  an  interlocutory  application .  On  the  flung  of 
the  bill,  the  preliminafy  injunction  was  granted, 
which  was-  afterwards  modified  in  some  par- 
ticulars affecting  the  compensation  to  be  paid 
-and  the  mode  of  doing  the  business. 

On  the  26th  of  March,  1882,  tbe  court  entered 
«  decree  containing  the  following  provisions: 

"V.  That  it  is  the  duty  of  the  defendant  to 
carry  the  express  matter  of  the  plaintiff's  Com- 
pany, and  the  messengeis  or  agents  in  charge 
thereof,  at  a  lust  and  reasonable  rate  of  compen- 
sation, and  that  such  rate  of  compensation  Is  to 
be  found  and  established  as  a  imit  and  is  to  in- 
clude as  well  the  transportation  of  such  mes- 
•ogers  or  agents  as  of  the  express  matter  in 
theu  custody  and  under  their  control. 

X.  Whereas,  it  is  alleged  by  complainant 
that  since  tbe  commencement  of  this  suit  and 
the  service  of  the  preliminary  order  of  injunc- 
lioa  berein,  the  defendant  has,  in  violation  of 
said  injoBCtion  and  of  the  rights  of  complain- 
ant, made  unjust  discriminations  against  com- 
plainant, and  has  charged  complainant  unjust 
and  unreasonable  rates  for  carrying  express 
matter,  therefore,  it  is  ordered  that  complainant 
have  leave  hereafter  to  apply  for  an  investiga- 
tioD  of  these  and  similar  allegations,  and  for 
■och  order  with  respect  thereto  as  ike  facts, 
wiien  ascertained,  may  justify,  and  for  the  ap- 
pointment of  a  master  to  take  proof  and  report 
thereon. 

XL  That  the  defendant,  its  officers,  agents, 
servants  and  emploue*  and  all  persons  acting 
voder  their  authority  be  and  they  hereby  are 
permanently  and  perpetually  enjoined  and  re- 
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strained  from  interfering  with  or  disturbing  in 
any  manner  the  enioyment  by  the  plaintifif,  of 
the  facilities  provided  for  in  this  decree,  to  be 
accorded  to  it  by  the  said  defendant  upon  its 
lines  of  railway,  or  such  as  have  been  hereto- 
fore accorded  to  it  for  the  transaction  of  the 
butdness  of  the  plaintiff  and  of  the  express  busi- 
ness of  tbe  public  confided  to  its  care,  and  from 
interfering  with  any  of  the  express  matter  or 
messengers  of  the  plaintiff,  and  from  excluding 
or  ejectmg  any  of  its  express  matter  or  messen- 
gers from  the  depots,  trains,  cars  or  lines  of  the 
said  defendant  as  the  same  are  by  this  decree 
directed  to  be  permitted  to  be  enjoyed  and  oc- 
cupied by  the  said  plaintiff,  and  from  refusing 
to  receive  and  transport  in  like  maimer  as  the 
said  defendant  is  now  transporting,  or  as  it  may 
hereafter  transport  for  itseu  or  for  any  other 
express  company  over  Its  lines  of  raUway,  the 
express  matter  and  messengers  of  the  said  plaint- 
iff, and  from  interfering  with  or  disturbing  the 
business  of  the  said  plaintiff  in  any  manner 
whatsoever,  the  said  pluntiff  pairing  for  the  serv- 
ices performed  for  it  by  the  aefen<£knt  monthly, 
as  herein  prescribed,  at  a  rate  not  exceeding 
fifty  p«r  emtum  more  than  its  prescribed  rates 
for  the  transportation  of  ordinary  freight,  and 
not  exceeding  the  rate  at  which  it  may  itself 
transport  express  matter  on  Its  own  account,  or 
for  any  other  express  or  other  corporation,  or 
for  private  individuals,  reserving  to  either  party 
a  right,  at  anv  time  hereafter,  to  apply  to  this 
court,  according  to  the  rules  in  equity  proceed- 
dings,  for  a  modification  of  this  decree  as  to  the 
measure  of  compensation  herein  prescribed. 

It  is  further  ordered,  adjudged  and  decreed 
that  the  defendant  pay  the  costs  to  be  taxed 
berein,  and  that  an  execution  or  a  fee  bill  issue 
therefor." 

On  the  20th  of  March  the  Railway  Company 
prayed  an  appeal,  which  was  allowed  ana,  on 
the  ISth  of  May,  perfected  by  tbe  approval  of 
the  necessary  bond.  During  the  same  Term  of 
the  court,  but  after  the  appeal  bond  was  ac- 
cepted and  approved,  the  Express  Company 
moved  the  court  to  grant  it  th»  benefit  of  a  ref- 
erence authorized  by  sections  V.  and  X.  of  the 
decree,  and  a  master  was  appointed  to  inquire 
into  and  report  on  the  matters  alleged. 

The  cause  having  been  duly  docketed  here, 
the  Express  Company  moves  to  dismiss  the  ap- 
peal, on  the  ground  that  the  decree  appealed 
from  is  not  a  final  decree. 

As  we  have  had  occasion  to  say  at  thepresent 
Term,  in  Bostwidc  v.  Brinkerhoff  and  Urani  v. 
In*.  Co.  [ante,  73,  287],  a  decree  is  final,  for  the 
purposes  of  an  appeal  to  this  court,  when  it  ter- 
minates the  litigation  between  the  parties  on 
the  merits  of  the  case,  lind  leaves  nothing  to  be 
done  but  to  enforce  by  execution  what  has  been 
determined .  Under  this  rule  we  think  the  pres- 
ent decree  is  final.  The  suit  was  brought  to 
compel  the  Railway  Company  to  do  the  Ex- 
press Company's  business.  The  controversy 
was  about  the  right  of  the  Express  Company 
to  require  this  to  be  done  on  the  payment  of 
lawful  charges.  It  was  no  part  of  tne  object 
of  the  suit  to  have  it  definitely  settled  what 
these  charges  should  be  for  all  time.  The  point 
was  to  establish  the  liability  of  the  Railway 
Company  to  carry.  The  decree  requires  the 
carriage,  and  fixes  the  compensation  to  be  paid. 
It  adjudges  costs  against  the  RaUway  Company 
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and  awaids  execution.  Nothing  mote  remains 
to  be  done  by  the  court  to  disiwse  of  the  case. 
Inamnuch  as  the  rates  properly  cliargeable  for 
transportation  vary  according  to  circumstances, 
and  what  was  reasonable  when  the  decree  was 
rendered  may  not  always  continue  to  be  so, 
leave  is  given  the  parties  to  apply  for  a  modifi- 
cation of  what  has  been  ordered  in  that  par- 
ticular, if  they,  or  either  of  them,  shall  desire 
to  do  so.  In  effect,  the  decree  requires  the  Rail- 
way Company  to  carry  for  reasonable  rates, 
and  fixes  for  the  time  being  the  maximum  of 
what  will  be  reasonable. 

The  controversy  which  the  Express  Company 
has  had  referred  to  the  master,  about  the  com- 
pensation to  be  paid  for  the  transportation  dur- 
ing the  pendency  of  the  suit,  does  not  enter  into 
the  merits  of  the  case.  All  such  matters  relate 
to  the  administration  of  the  cause,  and  the  ac- 
counts to  be  settled  under  the  pi-esent  order  are 
of  the  same  general  character  as  those  of  a  re- 
ceiver who  holds  property  awaiting  the  final 
disposition  of  a  suit.  They  are  incidents  of  the 
main  litigation,  but  not  necessarily  a  part  of  it. 
The  supplemental  order,  made  after  the  decree, 
relates  only  to  the  settlement  of  the  accounts 
which  accrued  pending  the  suit. 

1/ie  motion  to  ditmiti  it  denied. 

True  copy.  Test: 

James  U.  McKenney,  Clerk,  Sup.  Ooort,  IT.  8. 
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MISSOURI,  KANSAS  AND  TEXAS  RAIL- 
WAY COMPANY.  Af^t, 

WILLIAM  B.  DINSMORE,  As  President  of 
the  Adams  Express  Compaky,  And  a  Stock- 
holder Therein. 

(See  8.  C.  Beporter'g  ed.,  31),  81.) 

CcM  followed — certificate  to  transcript— ccrtio- 
rari — uhcn  granted. 

1.  St.  Louis,  I.  M.  &  8.  B.  Co.  V.  Southern  Exp.  Co., 
ante,  followed. 

2.  where  tbo  clork  cortlflos  the  traascriptsentup 
to  be  a  true,  full  and  perfect  copy  from  the  record 
of  all  the  proceeilings  In  the  suit,  this  is  sufficient 
for  all  the  purpotes  of  jiirU<dlction. 

3.  If  the  certificate  is  not  true,  tie  remedy  is  by 
eertUnari,  to  supply  dcQulencies,  and  not  by  motion 
to  dlKuilsa. 

i.  A  certtorari  to  bring  up  tbe  evidence  may  be 
granted  although  it  appears  that  tbe  case  was  dls- 
poee<l  of  on  demurrer  to  tbe  bill,  if  the  record  has 
not  been  printed  in  full,  and  tbe  parties  do  not  agree 
as  to  what  It  contains. 

[No.  994.] 
Submitted  Jan.  3, 188S.'   Bedded  Jan.  !9, 188S. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansn.<i. 

On  motion  to  dismiss,  or  for  a  certiorari. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Mr.  C.  A.  Seirard,  for  appellee,  in  support 
of  motion. 

McMre.  A.  T.  Britton  J.  H.  M eOowan, 
Thonuis  i.  Portia  and  A.  L.  WilHama,  for 
appellant,  contra. 

Mr.  CfiitfJvtHee  Wait*  delivered  the  opin- 
ion of  the  court: 
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noare  It,  jvt  if  (uoh  belief  as  the  Act  requires  la 
wanting,  obtaining  additional  soouritr  or  receiring 
fgjrment  is  not  prohibited  by  law. 

[No.  164.] 

ArgnedJan.  16,  t9,  1883.  Decided  FA.  5,  1883. 

APPEAL  from  the  Circuit  Covirt  of  tlie  United 
States  for  the  District  of  Eentuc^. 
Tbe  history  and  facts  of  the  case  suiBciently 
appear  in  Uie  opinion  of  the  court. 

Mmrt.  D.  W.  Armstroiur,  L.  N.  Dembitt 
and  P.  A.  Oaertner,  for  appeUant. 

Mmrt.  S.  P.  Helm  and   W.  0.  Dodd,  for 
^>peli«e8. 

Mr.  Jvatiee  Miller  delivered  the  opinion  of 
the  court: 

This  suit  oriffinated  in  a  bill  in  equity 
brought  in  the  district  cotirt  by  Stucky,  as  as- 
dgnee  of  Helter,  a  bankrupt,  against  the  Banli 
tnd against  Jacob  Krieger,  St.,  for  the  purpose 
of  Iiaving  two  mortgages  made  by  the  bankrupt 
declared  void,  and  the  real  estate  covered  by 
them  sold  free  of  the  lien  of  those  mortgages. 
The  ground  of  this  relief  is  the  allegation  that 
tbe  mortgages  were  made  by  Melter  when  in- 
solvent, and  were  preferences  in  contemplation 
of  bankruptcy,  void  by  the  bankrupt  law,  and 
that,  by  virtue  of  the  bankrupt  proceedings 
commenced  within  two  months  after  they  were 
made,  they  are  void. 

The  case  was  decided  in  favor  of  the  assignee 
in  the  district  court,  but  on  appeal  the  cii'cuit 
eooit  reversed  this  decree  and  dismissed  tbe 
Mil. 

It  is  shown  that  both  mortgages  were  taken  to 
•ecure  renewal  notes  for  pre-existing  debts,  one 
note  and  mortgage  being  made  to  the  Bank  di- 
rectly, and  the  other  to  Mr.  Krie^,  who  was 
president  of  the  Bank,  the  note  being  indorsed 
by  him  to  the  Bank.    They  were  for  $6,000 

CKh. 

The  whole  matter  turns  upon  the  question 
whether  Krieger,  who  acted  almost  alone  for 
tbe  Bank,  had  reasonable  ground  to  believe  that 
Kelter  was  insolvent  at  the  time  the  mortgages 
were  made. 

The  District  Judge,  who  decided  that  he  had 
neb  reasonable  ground,  does  not  seem  to  have 
given  due  weight  to  the  principles  of  the  case  of 
imnt  V.  Jfat.  Bank,  decided  IJv  this  court,  and 
reported  in  97  U.  8.,  80  [XXlV.,  971],  a  case 
which  was  fully  considered  and  which  has  since 
been  followed  by  us  as  a  leading  one  on  the 
«abject. 

That  case  establishes  the  doctrine  that  a  cred- 
itor dealing  with  a  debtor  whom  he  may  suspect 
to  be  in  falling  circumstances,  but  of  which  he 
has  no  sufficient  evidence,  may  receive  payment 
or  security  without  violating  the  bankrupt  law. 

"  He  may  be  unwilling  to  trust  him  further  ; 
he  may  feel  anxious  about  his  claim  and  have  a 
strong'  desire  to  secure  it,  yet  such  belief  as  the 
act  retiuires  may  be  wanting.  Obtaining  addi- 
tional security  or  receiving  payment  of  a  debt 
under  such  circumstances  is  not  prohibited  by 
kw." 

In  the  case  before  us  the  testimony  of  Krieger 
himself,  as  the  one  who  best  knows  the  strength 
of  the  suspicion,  if  any,  on  which  he  acted,  and 
wliat  evioence  was  before  him,  must  chiefly 
oontTol. 
We  have  examined  his  deposition  very  care- 1 
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fully.  We  think  it  bears  the  impress  of  candor 
and  it  negatives  the  idea  that  he  had  reasonable 
ground  to  believe  Melter  insolvent,  or  that  be 
actually  did  believe  it. 

The  evidence,  outside  of  this,  as  to  the  various 
estimates  of  the  value  of  Krieger's  property  and 
the  amount  of  his  debts,  while  it  shows  that 
Melter  was  probably  insolvent,  does  not  show 
that  this  was  known  to  Melter  himself  or  to 
Krieger,  or  that  the  latter  had  reasonable 
grounds  to  believe  him  so. 

It  would  serve  no  useful  purpose  to  give  in 
this  opinion  a  full  examination  of  all  the  evi- 
dence. /(  w  mffleieni  to  say  that  in  looking  it 
all  over  we  concur  with  the  Circuit  Jttdge,  and 
hi*  decree  ditmitsing  the  biU  it  affirmed. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  V.  S. 


HOWARD  STEBBmS,  Plff.  in  Err., 

V. 

MARIA  L.   DUNCAN  et  ai,..  Devisees  of 
WILUAM  B.  MORRIS,  Deceased. 

(See  S.  a.  Reporter's  ed.,  82-51.) 

Deathof  dole  plaintiff— proof  of  loesofinttrumcnt 
— handwriting — ineuffieient  objection — error — 
identity — recording  deed — effect  of  record — cer- 
tified  copy,  ofdeedand  time cf  record. 

1.  The  suggestion  of  the  death  of  a  solo  plaintiff, 
made  while  both  parties  were  present,  and  an  or.ler 
mndo  without  objection  that  the  devisees  besiiljeti- 
tutod  as  plaintiSs,  settle  x>rima  fade,  the  fact  of  tb» 
death  of  such  party. 

2.  Where  the  existence  of  an  oriarinal  deed  and  its 
destruction  Is  proved.  It  Is  oompetont  to  prove  its 
contents  by  seoondarjr  evidence. 

8.  Where  the  witnesses  to  a  deed  are  dead,  to  es- 
tablish the  execution  of  the  deed,  proof  of  tbe  liand* 
writinar  of  one  of  them  Is  sufBcient. 

4.  Objection  to  copies  of  depositions  that  the  death 
of  the  witnesses  was  not  shown,  nor  was  it  proven 
tliat  they  were  incompetent  to  testify,  will  not  cover 
an  objection  that  tbe  witnesses  were  not  shown  to 
reside  in  another  State,  and  more  than  a  hundred 
miles  from  tbe  place  of  trial. 

6.  When  a  party  excepts  to  the  admission  of  testi- 
mony, he  Is  boimd  to  state  his  objection  speolflcally, 
and  m  a  proceeding  for  error  he  is  oonflned  to  tbe 
objection  so  taken. 

6.  Sliffht  proof  of  Identity  of  a  grantor  Is  sufBcient 
in  tmclng  titles ;  Identity  of  names  Is  prima  facte 
evidence  »t  identity  of  persons. 

7.  Where,  by  the  laws  of  a  State,  a  deed  may  be 
recorded  though  not  proven  or  acknowledged,  the 
record  will  operate  as  constructive  notice  to  sulwe- 
quent  purchasers  and  creditors. 

8.  When  tbe  same  person  has  executed  two  deeds 
for  the  sumo  land,  the  first  deed  recorded  will  hold 
the  title,  although  not  proven  or  acknowledged,  par- 
ticularly where  the  first  executed  deed  was  not  re- 
cor<led  until  fifty  years  from  its  date,  and  long  after 
innocent  purohasers  had  bought  tbe  lands. 

9.  A  Ithough  an  original  deed  had  not  been  so  ac- 
knowledged and  eertlBod  as  to  moke  aoertified  copy 
competent  evldenee :  yet,  where  a  record  of  such  a 
deed  is  by  the  law  of  Illinois,  notice  to  subsequent 
purchasers,  a  oertifled  copy  from  the  record  is  proof 
that  such  deed  and  memorandum  was  of  record  in 
the  proper  office. 

10.  Every  document  of  a  public  nature  which 
there  would  be  an  Inconvenlenoe  in  removing,  and 


V<yTt,— Effect  of  death  of  parties,  on  sutU  See  note 
to  Green  v.  Watkins,  19  IT.  8.  (6  Wheat),  280. 

Kvidence  of  lost  paper  and  eeeondary  evidence  of 
enntenti.  See  note  to  Bouldin  v.  Haasle,  20  0.  8.  (T 
Wheat),  122. 

Effect  of  re.ftval  to  produce,  or  dotrucHon  of  paper. 
See  tuite  to  Hanson  v.  Eustace,  13  V.  S.  <2  How.),  668. 

Mclhoda  of  primtng  death.  See  note  to  Mut  Life- 
Ins.  Do.  V.  Tlsdale,  91  C.  S.,  XXIU.,  311. 
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■which  tbe  portT  baa  •  rlarfat  to  liupeot,may  be  proved 
by  a  duly  authenttoated  copy. 

11.  It  Is  the  duty  of  the  recorder  to  note  when  the 
Tecord  waa  made ;  a  oertlfled  copy  of  such  memoran- 
dum la  competent  evidence  to  prove  the  memoran- 
■dum  and  the  date  of  the  regialxation  of  the  deed. 

[No.  168.] 
3ulmiU»dJtm.t9,188S.    Decided  Mar.  B,188S. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinoia. 

The  history  and  facta  of  the  case  yeiy  folly 
«ppear  in  the  opinion  of  the  court 

ifewr*.  Oeo.  O.  Xde,  John  W.  Bom  and 
B.  Itoyd,  for  plaintiff  in  error: 

Proof  of  the  death  of  Wm.  B.  Morris  was  an 
-essential  link  in  the  plaintiff's  chain  of  title. 
The  probate  record  offered  was  not  competent 
«Tidence  of  such  death.  

Int.  Co.  y.  Titddle,  91  U.S.,241  (XXnL.Sie); 
CarroU  V.  CarroU,  60  N.  Y.,  128;  2  Whart.  Ev., 
sees.  810, 1278:  JfilWcen  v.  Martin,  66  111. ,  17. 

The  certified  copy  of  a  record  of  an  alleged 
deed  from  Dunhar  to  Front  was  improperly  ad- 
mitted in  evidence. 

R.  8.  ni.,  1877.  ch.  80.  sec  86:  MeOormiek  v. 
Mxtnt,  88111.,  828;  Ibbbri  ▼.  Otinio,  1  Bradw. 
<I11.),  244. 

It  was  not  acknowledged  pursuant  to  any 
statute  of  nUnois. 

Hammen  v.  DoU,  81  UL,  808;  Wea  v.  Kre- 
Aium,  88ni.,268. 

It  was  not  entitled  to  record. 

Act  1807,Bec.  18, 1  Adams  &  Durham.R  Est. 
fit. ,  64;  Carpenter  v.  Dexter,  8  Wall. ,  525  (75  U. 
fi.,  X\X.,m);  SempU  v.  Milei,  2 Scam.,  817; 
OAoteativ.  Jonee,  11  111.;  820;  Backmaxttfry.  J(A, 
16111.,  828. 

The  copy  of  the  destroyed  depositions  of 
Middleton  and  Collard  was  improperly  admit- 
ted 

Stouty.  Cook,Vl  ni.,  580;  8.  C,  67  IlL,  886; 
Aulger  v.  Bmith,  84  Dl.  ,587;  Hutehine  v.  Corgan, 
89  III.,  70. 

The  deed  to  Prout  was  not  admissible  as  an 
-ancient  deed. 

1  Whart.  Ev.,  sec.  194;  Jaekeon  v.  Elanthan, 
«  Johns.,  297;  Smithy.  Bankin,  20111.,  U-.Jaek- 
•itm  V.  Luguere,  5  Cow.,  221. 

No  accompanying  possession  for  any  period 
■of  time  was  shown. 

Clarke  ▼.  Courtneig.ti  Pet,  844;  FM  v.  Toumg, 
'68  HI.,  109;  Jaekeonyr.  Blanehan,  8  Johns.,  297. 

The  certificate  of  the  recorder,  attached  to 
the  copy  of  the  record  of  the  deed,  was  not  evi- 
-dence  of  the  contents  of  the  deed  and  of  the  in- 
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Rta>rd  of  deed ;  Us  effect  as  nottce ;  as  to  whom  Tiot 
lucaistti-y  to  record. 

It  Is  not  iiPcosKary  to  record  a  deed  so  far  as  the 
parties  to  it  lire  lonceniefl.  Wood  v.  Chapin,  13  N. 
v.,  500 :  Wiillier  v.  Coltniine,  6  Ired.  Eq.,  79 ;  McC^a». 
kle  V.  Amniine,  12  Ala^  17 :  Belk  v.  Massey,  11  lUch., 
814;  HUl  V.  Epley,  31  Pa.  St.,  335;  Jltziuish  v.  iro- 

Shan,  2  J.  J.  Marsh.,  428;  8.  C.  1!>  Am.  Dec.,  139 ;  I'liU- 
pe  V.  Green,  3  A.  K.  Marsh. ,7;  R.  C,  13  Am.  Dec.,  121. 

A  sulwequent  piiivhat^er,  with  notice  of  an  unre- 
corded deed,  cannot  claim  title  as  UKainst  it.  .Tiujk- 
Bori  V.  Sliarp.  9  Johns.,  163 ;  Sclmtt  v.  Large,  6  Biirb., 
373;  WatltinB  v.  Kdwards,  23  Tex.,  443;  Martin  v. 
Ouattieliam,  3  McCord,  208 :  Morrison  v.  Kelle\-,  ZS 
111.,  610 ;  Corliss  V.  Corliss,  8  Vt.,  373 ;  Trull  T.  !««■  1.  iw, 
16  Mass.,  418 ;  Morrison  v.  Wilson,  13  CnL,  494 ;  1  >i  n>er 
V.  Brjuon,  17  Mo.,  71;  Van  Konsselacr  v.  Cliii  ,.  17 
■Wend.,25;S.  CSlAm.  Dcc.,2bO;  McConnelv.  Ki  ad, 
i  Scam.,  117 ;  S.  C,  38  Am.  Dt«.,  124. 

Notice  may  bo  inferred  from  circumstances,  as 
■well  as  proved  by  direct  evidence.  Jones  v.  hog- 
gins, 87  Miaa.,  548;  Hunter  v.  Watson,  12  CaL,  30; 
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die  devisees  of  said  deceased;  and,  on  motion  of 
the  plaintiff's  attorney,  it  is  ordered  bythe  court 
that  said  devisees,  Maria  L.  Duncan,  Harriet  B. 
Cooledge  and  Helen  Cooledge,  be  made  plaint- 
iSs  lierein." 

The  defendant  pleaded  the-general  issue.  The 
erase  was  tried  by  a  jury,  wno  returned  a  yei^ 
diet  for  the  plaintifb,  upon  which  judgment 
ms  rendered  in  their  favor  for  the  lands  in  con- 
tooversy.  To  reverse  that  judgment,  the  de- 
fendant in  the  drcoit  court  has  teought  the  case 
here  upon  writ  of  error. 

A  bul  of  exceptions  was  taken  upon  the  trial, 
from  which  the  following  statement  of  the  case 
iiinade: 

Disregarding  the  order  in  which  the  testi- 
mony was  introduced,  and  arranging  in  chrono- 
logicaDv,  the  plaintiffs  below,  to  prove  title  in 
themselves,  offered  the  following  evidence: 

1.  An  exemplification  of  a  patent  from  the 
United  States  to  one  John  J.  Dunbar  for  the 
lands  in  controversy. 

8.  A  certified  copy  of  a  deed  for  the  same 
hods  from  John  J.  Dunbar  to  William  Front, 
dated  January  6, 1818,  said  copy  beingcertifled 
to  have  been  made  February  8, 1676. 

8.  A  certified  copy  of  a  deed  for  the  same 
hods  from  William  Prout  to  Joseph  Duncan, 
dated  May  3, 1834,  and  recorded  in  said  county 
October  2»,  1888. 

4  A  certified  copy  of  a  decree  in  chancery 
in  the  United  States  Circuit  Court  for  the  Dis- 
trict of  Illinois,  dated  June  9, 1846,  rendered  in 
a  cause  wherein  the  United  States  were  com- 
plainants and  the  widow  and  heirs  of  Joseph 
Duncan  defendants,  and  of  the  proceedings  un- 
der said  decree  by  which  the  premises  in  con- 
troversy in  this  suit  were  sold  to  the  United 
States. 

6.  Certified  copv  of  the  deed  to  the  United 
States  under  said  decree  for  the  same  premises, 
made  by  William  Thomas,  commissioner,dsted 
August  13,  1846,  and  recorded  Janiiary  17, 

ft.  Certified  copy  of  a  deed  for  the  same  prem- 
ises, dated  December  28,  1847,  and  recorded 
June  6, 1848,  to  William  W.  Corcoran,  executed 
hy  B.  H.  GOlett,  Solicitor  of  the  Treasury,  in 
bdialf  of  the  United  States. 

7.  Certifi4d  copy  of  a  deed  for  the  same  prem- 
iaes,  dated  December  20,  1867,  and  recorded 
March  12, 1868,  from  William  W.  Corcoran  to 
William  B.  Morris. 

a  Certified  copy  of  the  will  of  William  B. 


Morris  and  of  the  probate  thereof,  from  which 
it  appeared  that  Maria  L.  Duncan,  Harriet  B. 
Cooledge,  and  Helen  L.  Cooledge,  the  plaintiffs, 
were  his  residuary  legatees. 

To  sustain  the  title,  which  the  plaintiffs  con- 
tended that  they  derived  through  these  docu- 
ments, they  offered  other  evidence,  which  will 
be  noticed  hereafter,  but  they  offered  no  evi- 
dence of  the  death  of  William  B.  Morris  the 
orijrinal  plaintiff,  since  the  certified  copy  of  his 
will  and  of  the  probate  thereof  and  the  letters 
testamentary  Issued  thereon. 

The  defendant,  Stebbins,  to  show  title  in  his 
lessor,  offered  in  evidence  the  following  titie 
papers: 

1.  An  exemplification  of  a  patent  by  the 
United  States  to  John  J.  Dunbar,  dated  Janu- 
aiy  6, 1818,  for  the  lands  in  controvert. 

3.  A  certified  copy  from  the  recorder's  office 
in  Stark  County,  Illinois,  in  which  county  the . 
land  is  situate,  of  a  deed,  dated  January  6, 1818, 
from  John  J.  Dunbar  to  John  Frank,  conv^- 
ing  said  land  in  fee,  and  recorded  in  said  county 
June  18, 1870. 

8.  Other  tide  deeds,  by  which  the  titie  passed 
fh>m  the  heirs  of  John  Frank  to  Benson  S. 
Scott. 

4.  The  stipulation  of  plaintiffs  that  Stebbins, 
the  defendant,  was  in  possession  of  the  land  in 
controversy  at  the  commencement  of  the  suit 
under  said  Benson  S.  Scott  as  his  tenant  only, 
and,  at  no  time,  under  any  other  claim. 

No  exceptions  were  taken  by  the  plaintiffs  to 
the  introduction  of  these  title  papers  by  the  de- 
fendant. 

The  real  contest  in  the  case  was  between  the 
title  of  the  plaintiffs  deduced  through  the  deed 
of  Dunbar  to  Prout,  and  their  subsequent  muni- 
ments of  titie  put  ia  evidence,  and  the  titie  of 
defendant  derived  through  the  deed  of  Dunbar 
to  Frank,  and  the  subsequent  conveyances  put 
in  evidence  by  him. 

The  defendant  was  in  possession  of  the  prem- 
ises sued  for.  His  evidence,  which  was  not  ex- 
cepted to,  gave  him  a  prima  facte  titie,  and  un- 
less the  plaintiffs  showed  a  better  titie,  they 
should  not  have  recovered  the  lands  in  contro- 
vert. It  is,  therefore,  only  necessary  to  con- 
sider the  title  which  theplaintiffs  claim  to  have 
shown  in  themselves.  The  errors  assigned  all 
relate  to  tike  admission,  by  the  court  below,  of 
the  evidence  offered  by  the  plaintiffs  to  sustain 
their  titie,  and  tiie  chiarge  of  the  court  to  the 
jury  upon  the  effect  of  that  evidence.    These 


cUmfaiK  through  or  under  the  grantor.  Johnson  v. 
fltacg,  r  Johns.,  OO:  Sohutt  v.  Large,  6  Barb..  878; 
Doe  V.  Beardsley ,  S  McLean,  412 ;  WUm  v.  Hunter. 
SMe.,11;  Bogetsv.  Burohard,8(Tez.,4fiS;  8.C.,7 
Am.  Sep.,  283 ;  Bates  v.  Morcroas,  U  Pick.,  2U ;  Flynt 
▼.Arnold,  2  Met,  818. 

An  index  ot  the  record  of  a  conveyance  is  not 
notloe,  bat  a  deed  filed  for  record  and  recorded  Is 
notice,  atthough  the  officer  fail  to  Index  It  MutU 
In.  Oo.  V.  lOtSe,  87  M.  T.,  2ST;  OUchrlst  v.  Gough, 


▼.  Dunn,  8T  Wig.,  448;  8.  &,  19  Am.  Hep..  772; 

-.dl  T.  Stein,  78  Pa.  St,  ^ :  S.  C.,  18  Am.  Rep.,  416. 

The  tinie  of  recording  ig  the  time  of  dellTcry  to 
HMfvoper  officer  at  the  place  of  record.  McCabev. 
Onr,  20  GaL.  tSO» ;  OUl  y.  Eauntieroy,  8  B.  Mon.,  177 ; 
Netfa  y.  EbrWht  4  Bev.  *  B.,  178 ;  Duboee  v.  Toung, 
10  Ala.,  aes ;  Davis  y.  Ownsby,  14  Mo.,  176:  Booth  v. 
Bnvum,  9  Conn.,  288 ;  8.  C,  &  Am.  Dea,  888 ;  Breck- 
cnxidge  y.  Todd,  8  T.  B.  Mon.,  G8;  &  C,  18  Am.  Dec., 

198  U.S. 


88:  Parker  v.  Scott,  64  N.  C.,  121 :  Hoisley  v.  Garth, 
3  Qratt.  471 ;  S.  C.  44  Am.  Dec.,  883. 

A  deed  once  recorded  Is  notice  to  all  the  world, 
although  the  record  be  destroyed.  Leger  v.  Doyle,!! 
Rich.,  108 ;  McBaven  v.  McGulre.  9  Smedes  &  H.,  84 ; 
Frialer  v.  Ftlsler,  88  Ind.,  282 :  Brannon  v.  May,  42 
Ind.,  92:  Anderson  v.  Dugas,  28  Ga.,  440. 

Knowledge  of  an  Intended  conveyance  la  not  suf- 
ficient notice.  Warden  v.  Adams,  16  Mass.,  288; 
Cusfamg  V.  Heard,  4  Pick.,  2SZ. 

A  purchaser  la  not  affected  with  notice  of  a  prior 
nnrecorded  conveyance  merely  from  being  one  of 
the  subscribing  witnesses  to  It,  Vest  v.  Mlchle,  81 
Gratt,  IW;  8.  C.,  81  Am.  Hep.,  722. 

Becord  of  a  conveyance  Is  only  notloe  to  after 
purchaseiB  from  the  same  grantor.  Boberta  y. 
Bourne.  23  Me.,  166;  8.  C.,  89  Am.  Dec.,  614. 

A  deed  actual  W  recorded,  If  not  entitled  to  record, 
is  not  constructive  notice  to  a  subsequent  grantee : 
but  If  he  has  In  fact  seen  the  record  he  Is  affected 
with  actual  notice.  Miugrove  v.  Bonaer,  t  Oregtni, 
813;  S.  C  20  Am.  Sep.,  TSl. 
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assignments  of  error  we  shall  now  proceed  to 
consider. 

The  court  admitted  as  evideoce,  tending  to 
prove  the  death  of  William  B.  Morris,  the  orig- 
inal plaintiff,  the  duly  certified  copy  of  his  will 
and  of  the  probate  thereof  in  the  Probate  Court 
of  the  County  of  Suilolk,  in  the  State  of  Massa- 
chusetts, and  of  the  letters  testamentary  issued 
thereon,  and  the  court  charged  the  jury,  in  ef- 
fect, that  this  evidence,  uncontradicted,  was 
sufficient  to  show  the  death  of  Morris.  The  ad- 
mission of  this  evidence  and  the  charge  of  the 
court  thereon  are  assigned  for  error. 

Whether  the  evidence  objected  to  was  or  was 
not  competent  and  sufficient  to  prove  the  death 
of  Moms,  it  was  clearly  competent,  the  death 
of  Morris  being  proved,  to  show  title  in  the 
plaintiffs.  The  objection  to  its  admissibility 
must,  therefore,  fall  if  there  was  other  evidence 
to  show  prima  facit  the  death  of  Morris.  We 
think  that  the  sugee»tion  in  the  record  of  the 
death  of  Morris  and  the  order  of  the  court  mak- 
ing his  devisees  parties,  was  sufficient  for  this 
purpose. 

Section  10  of  chapter  1  of  the  Revised  Stat- 
utes of  Illinois,  ij.  94  (Hurd,  1880),  provides 
that  "When  there  is  but  one  plaintiff,  petitioner 
or  complainant  in  an  action,  proceeding  or  com- 
plaint m  law  or  equity,  and  he  shall  die  before 
final  judgment  or  decree,  such  action,  proceed- 
ing or  complaint  shall  not,  on  that  account, 
abate  if  the  cause  of  action  survive  to  the  heir, 
devisee,  executor  or  administrator  of  such  de- 
cedent; but  any  of  such  to  whom  the  cause  of 
action  shall  survive  may,  by  suggesting  such 
death  upon  tlie  record,  be  substituted  as  plaint- 
iff, petitioner  or  complainant,  and  prosecute  the 
same  as  in  other  cases." 

The  suggestion  of  the  death  of  Morris,  the 
sole  plftintifF,  was  made  in  this  case,  as  the  rec- 
ord shows,  by  counsel  for  the  devisees,  both 
parties  being  present,  and  the  court  made  the 
order,  witliout  objection,  that  the  devisees  be 
made  plaintiffs  in  tl)e  case.  We  think  that  this 
suggestion,  made  without  objection,  and  the 
order  of  the  court  thereon,  settles  prima  facie, 
for  the  purposes  of  this  ca.se,  the  fact  of  the 
death  of  the  original  plaintiff.  The  statute  pro- 
vides upon  whose  suggestion  of  the  death  of  a 
sole  party  plaintiff,  the  court  shall  make  his 
heir  or  devisee,  etc.,  "plaintiff  in  his  stead.  It 
certainly  cannot  be  the  fair  construction  of  the 
statute  that  a  pnrty  may  stand  by  and  see  the  sug- 
gestion of  the  death  of  the  opposing  party  en- 
tered of  record  and  his  heir  or  devisee  substi- 
tuted in  his  stead,  and  upon  final  trial  require 
further  proof  of  the  dcath,at  least  without  some 
notice  of  his  purpose  to  raise  that  particular  is- 
sue. The  death  of  the  plaintiff,  after  the  order 
of  the  court,  may  be  considered  as  settled  be- 
tween the  parties  for  that  case,  unless  some  mo- 
tion is  made  or  issue  raised  on  the  part  of  the 
defendant,  by  which  the  fact  of  the  death  is 
controverted.  We  have  been  referred  to  no  de- 
cision of  the  Supreme  Court  of  Illinois  where  a 
different  rule  has  been  announced.  In  the  case 
of  MiiUken  v.  Marlin,  66  111. ,  17,  cited  by  coun- 
sel for  defendant,  the  court  merely  decided  that 
where  a  pai-ty  plaintiff  had  died  and  his  heirs 
were  substituted  in  lii.s  place,  they  must  prove 
tliat  the  person  under  whom  they  claimed  was 
seised  of  the  title  and  that  they  were  his  heirs. 
But  the  report  of  the  case  clearly  shows  that 
644 


the  point  now  under  consideration  was  neither 
decided  nor  touched.  We  think,  therefore,  that 
the  ruling  and  charge  of  the  court  below  did 
not  prejudice  the  defendant. 

The  next  assignment  of  error  relates  to  the 
admission  in  evidence  by  the  court  of  the  cerd- 
fled  copy  of  the  deed  from  Dunbar  to  Proutand 
the  testimony  offered  by  the  plaintiff  to  sustain 
such  copy.  The  deed  purported  to  be  a  con- 
veyance, with  covenants  of  general  wsrranly, 
by  Dunbar  to  Prout,  of  the  lajnd  in  controveitj, 
for  the  consideration  of  $80.  It  recited  that 
Dunbar  was  the  patentee  thereof,  and  set  out 
the  patent  in  full.  The  following  is  a  copy  of 
the  in  testimonium  clause  of  the  deed,  of  the 
signatures  of  the  grantor  and  witn&sses,  the  ac- 
knowledgment, affidavit  of  the  grantor  of  his 
identity,  nis  receipt  for  the  purchase  money, 
memorandum  of  registration,  and  certificate  <>f 
the  recorder  of  deeds  for  Madison  County,  Illi- 
nois: 

"In  witness  of  all  the  foregoing  I  have  here- 
unto affixed  my  hand  and  s^,  at  W^ashiDgtno 
City,  in  the  County  of  Washington  and  District 
of  Columbia,  this  sixth  day  of  January,  one 
thousand  eight  hundred  and  eighteen. 

John  J.  Dunbar.     [-Seal] 

Signed,  sealed  and  delivered  in  the  presence 
of —  Samuel  is.  Smallwood. 

Joseph  Cassin. 
District  of  Columbia,  Count}/ of ,  «. 

Be  it  remembered  that,  on  this  sixth  day  of 
January,  1818,  the  above  named  John  J.  Dun- 
barr,  who  has  signed,  sealed  and  delivered  the 
above  instrument  of  writing,  personally  came 
and  appeared  before  us,  the  undersigned  jus- 
tices of  the  peace,  and  acknowledged  in  dne 
form  of  law,  the  same  to  be  his  free  act  and 
deed,  for  the  purposes  therein  set  forth,  and  »!■» 
gave  his  consent  that  the  same  should  be  record- 
ed whenever  it  might  be  deemed  necessary.  In 
witness  of  all  which  the  said has  here- 
unto affixed  his  name  and  has  undersigned  the 
same. 

bis 
John  +  J.  Dunbarr. 
mark. 

Acknowledged  before — 

Samuel  N.  Smallwood. 
Joseph  Cassin.  « 

I,  John  J.  l)unbarr,do  declare  upon  oath  thai 
I  am  the  same  pei-son  intended  and  named  in 
the  above  deed,  dated  the  sixth  day  of  Januaiy, 
1818,  and  more  particularly  in  the  potent  th«e- 
in  recited  at  length,  and  further,  tliat  I  was  duly 
placed  in  possession  of  the  patent  for  the  land 
conveyed  m  the  alx)ve  deed,  by  receiving  the 
same  from  the  Qeneral  Land  Office. 

big 
John  -\-  J.  Dunbarr. 
mark. 
Sworn  and  subscribed  to  befofc  me  this  7Ui 
day  of  January,  1818. 

Samuel  K.  Smallwood. 
Beceived,  this  sixth  day  of  January,  1818, 
from  William  Prout,  the  sum  of  eighty  dollars, 
being  the  consideration  money  expressed  in  th« 
above  deed. 

Us 
John  -\-  J.  DunbsT^r. 
mark. 
Witness:  Joseph  Cassin. 
Recorded  June  23d,  1818. 
State  of  Illinois,  Madi»oa  Qmn^,  $$. 
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I,  Jolm  D.  Heisel,  clerk  of  the  circuit  court, 
and  tx  officio  recorder  of  deeds  within  and  for 
Madison  County,  in  the  State  of  Illinois,  do 
hereby  certify  uje  above  and  foregoing  to  be 
•  true,  perfect  and  complete  copy  of  an  instru- 
ment of  writing  or  deed  of  conveyance  now  ap- 
pearing of  record  at  my  oiBce  in  book  E,  pages 
154, 133  and  156. 

"  In  witness  whereof  I  have  hereunto  set  my 
band  and  atUxed  the  seal  of  our  said  court,  at 
office  in  the  City  of  EdwardsviUe,  this  third 
•day  of  February,  A.  D.,  one  thousand  eight 
linndred  and  seventy-flve. 

[Seal.]  John  D.  Heisel,  Clerk." 

The  defendant  below  objecte<l  to  the  introduc- 
tion of  said  certified  copy  in  evidence,  because 
the  original  deed  was  not  bo  certified  and  proven 
as  to  make  a  certified  copy  from  the  reconi  com- 
petent evidence  under  the  laws  of  Illinois. 

The  court,  without  passing  at  that  time  upon 
the  objection,  and  not  then  admitting  said  writ- 
ing in  evidence  as  a  certified  copy,  permitted  the 
pluntiffs,  at  their  request,  to  make  the  follow- 
ing proofs: 

''And  thereupon,"  as  the  bill  of  exceptions 
states,  "the  plaintiSs  proved,  to  wit: 

1.  By  Mr.  Dent,  one  of  the  plaintiffs'  coun- 
sel, that  said  counsel  had  had  in  their  posses- 
sion, prior  to  the  great  ftre  of  October  8  and  9, 
1871,  in  Chicago,  an  original  deed  correspond- 
ing substantially  in  contents  to  the  writing  of- 
fered in  evidence,  except  that  there  was  not  at- 
tached to  It  the  official  certificate,  dated  Febru- 
ary 3,  1875;  that  he  had  not  compared  said  of- 
fered copy  with  said  original,  but  he  believed 
from  recollection  that  it  corresponded  with  the 
original,  and  that  he  had  not  made  said  alleged 
copy;  that  said  original  deed  bad  been  sent  to 
said  counsel  in  behalf  of  Wm.  B.  Morris,  the 
then  plaintiff,  for  use  in  this  suit,  and  had  been 
offer«i  in  evidence  on  the  first  tri.nl;  that  said 
original  deed  had  been  burned  up  in  the  Chicago 
fire  of  October  8  and  9,  1871;  further,  that  said 
original  deed  had  been  sentto  Wasliington  and 
attached  as  an  exliibit  to  the  original  deposi- 
tions of  E.  J.  Middleton  and  (Jeorge  Collard, 
hereinafter  mentioned,  and  had  subsequently 
been  detached  therefrom  by  leave  of  the  court, 
and  returned  to  Washington  for  use  in  taking 
the  depositions  of  Henrietta  Boone. 

2.  The  plaintiffs  further  olTered  to  read  in 
evidence  a  copy  of  the  original  depositions  of 
E.  J.  Middleton  and  (Jeorge  Collard,  taken  de 
bene  (use  on  September  31, 1870,  at  Washington, 
D.  C,  to  which  the  defendant  below  objected. 
It  was  admitted  that  the  depositions  had  been 
correctly  copied  by  an  attorney  in  the  cause 
from  the  original  depositions  on  file  in  the  case; 
that  the  original  depositions,  with  the  other  files 
and  records  of  the  court,  were  burned  up  in  the 
fire  at  Chicago  of  October,  1871;  that  no  order 
of  the  court  had  ever  been  made  authorizing  the 
filing  of  said  copy  as  a  substitute  for  the  origi- 
nal depositions,  and  that  no  proceedings  under 
any  statute  had  been  had  for  the  purpose  of  re- 
storing said  original,  but  that  after  said  fire 
the  plaintiffs'  counsel  had  procurcil  said  copy 
from  the  counsel  of  defendant,  and,  with  bis 
consent,  had  placed  it  on  file  in  this  cause  as  a 
copv  of  the  original  depositions." 

"'The  court  thereupon  overruled  each  of  said 
objections  to  the  reading  of  said  copy  of  the 
de(>ontions,  and  permitted  the  contents  of  said  < 
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copy  to  be  read  in  evidence,  which  was  done ; 
to  which  decision  of  the  court  the  defendant  then 
and  there  excepted." 

"The  contents  of  said  copy  so  read  were  as 
follows: 

"  That  said  Middleton  and  Collard  hod  care- 
fully/examined the  signatures  of  Samuel  N. 
Smallwood  on  said  original  deed  purporting  to 
be  his  in  three  different  places,  and  aver  the  said 
signatures  to  be  the  genuine  handwriting  of  said 
Samuel  N.  Smallwood;  and  that  said  original 
deed  is  annexed  to  their  depositions  as  Exhibit 
A;  that  they  were  personally  acquainted  with 
Samuel  N.  Smallwood  in  his  lifetime,  and  knew 
his  handwriting,  having  often  seen  him  write, 
and  they  have  no  hesitation  in  declaring  said  sig- 
natures to  be  his  genuine  signatures." 

The  plaintiffs  also  offered  in  evidence  the  dep- 
osition of  William  W.  Corcoran,  who  testified 
that  in  1847  he  purchased  the  lands  in  contro- 
versy from  the  United  States  at  public  sale  and 
paid  the  purchase  money  for  them  into  the 
Treasury  of  the  United  S'tates,  and  that  at  the 
time  of  me  purchase  he  had  no  notice  of  any  ad- 
verse claim. 

The  plaintiffs  further  read  in  evidence  a  cer- 
tified copy  of  a  commission  from  President  Mon- 
roe, attested  by  Richard  Rush,  acting  Secre- 
tary of  State,  and  the  seal  of  the  United  States, 
dated  April  30,  1817,  appointing  Joseph  Ca.ssin 
justice  of  the  peace  in  the  County  of  VVashlng- 
ton,  in  the  District  of  Columbia,  until  tlie  end 
of  the  next  session  of  the  U.  S.  Senate,  and  no 
longer;  also  a  certified  copy  of  a  like  commis- 
sion, dated  September  1, 1817,  appointing  Sam- 
uel N.  Smallwood  a  justice  of  the  peace  of  said 
county  until  the  end  of  said  »e:ision,  and  no 
longer. 

1  he  plaintiffs  also  offered  in  evidence  the  dep- 
osition of  Anthony  Hyde,  who  testified  that  he 
was  the  business  agent  in  Washington  City  of 
W.  W.  Corcoran;  that  he  knew  of  the  purchase 
of  the  land  in  question  by  said  Corcoran  in  1847 
and  of  the  payment  bv  him  of  over  $3.!,000  into 
the  Treasury  of  the  tjnited  States  for  this  and 
other  lands;  that  from  February,  1848,  up  to  the 
time  when  his  testimony  was  taken,  February 
24,  1875,  he  had  attended  to  all  matters  touch- 
ing the  tract  of  land  in  suit,  such  as  the  pay- 
ment of  taxes  and  the  appointment  of  agents,  lip 
to  the  time  of  the  conveyance  thereof  by  Cor- 
coran to  Wm.  B.  Mon'is;  that  he  sent  the  origi- 
nal deed  from  Dunbar  to  Prout,  attached  to  the 
depositions  of  E.  J.  Middleton  and  George  Col- 
lani,  to  the  counsel  of  plaintiffs  below  in  Chi- 
cago on  October  11,  1870;  that  said  deed  was 
afterwards  returned  to  obtain  a  deposition  of 
one  Mrs.  H.  H.  Boone  as  to  Joseph  Cassin's  sig- 
natiu«,  and  was  afterwards  forwarded,  attached 
to  a  deposition  of  Jlrs.  Boone  to  the  clerk  of  the 
United  States  Circuit  Court  at  Chicago,  on  or 
about  January  26,  1871. 

Hyde  further  testiiies  that  he  had  paid  the 
taxes  on  said  lands  for  )Ir.  Corcoran  from  1847 
to  1864,  mainly  throtigh  agents  who  lived  in 
Illinois,  but  that  he  himself  had  for  a  year  or 
two  paid  the  taxes  directly  to  the  county  officers. 
Assuming,  for  the  present,  that  the  evidence 
offered  to  support  the  deed  from  Dunbar  to 
Prout  was  competent  and  properly  admitted, 
the  question  is  presented  whether  the  deed  it- 
self, thus  supported,  was  admissible.  We  are 
of  opinion  that  it  was. 
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The  existence  of  the  original  deed  and  ite  de- 
struction in  the  fire  at  Chicago,  in  October, 
1871,  waa  distinctly  proved  by  the  testimony  of 
Dent,  counsel  for  pl»intiffn.  He  testified  that 
it  had  been  sent  to  the  counsel  in  Chicago  of  the 
original  plaintiff  in  the  case;  that  it  had  been 
offered  in  evidence  on  the  first  trial  of  the  case, 
and  had  been  burned  with  the  other  papers  and 
records  of  the  court  in  the  fire  mentioned.  It 
was,  therefore,  competent  for  the  plaintiffs  to 
prove  its  contents.  Thus,  in  Bigg*  ▼.  Toj/ior,  4 
Wheat.,  480,  this  court  said: 

"  The  general  rule  of  evidence  is,  if  a  party 
intend  to  use  a  deed  or  any  other  instrument  in 
evidence,  he  ought  to  produce  the  original  if  he 
has  it  in  his  possession,  or  if  tlie  orianal  is  lost 
or  destroyed,  secondary  evidence,  which  is  the 
best  the  nature  of  the  case  allows,  will,  in  that 
case,  be  admitted.  The  party,  after  proving  any 
of  these  circumstances  to  account  for  the  ab- 
sence of  the  original,  may  read  a  counterpart; 
m  if  tiiere  is  no  counterpart,  an  examined  copy; 
or  if  there  should  not  be  an  examined  copy,  he 
m^  give  parol  evidence  of  its  contents." 

In  the  present  case  it  does  not  appear  that 
there  was  in  existence  any  counterpart  or  ex- 
amined copy  of  the  destroyed  deed.  The  only 
resource  left  to  the  plaintiffs  was  to  prove  tlie 
contents  of  the  original  by  a  witness  who  knew 
its  contents.  This  was  done  by  the  deposition 
of  Dent.  He  testified  that  the  original  deed  coi^ 
responded  substantially  in  contents  to  the  cer- 
tified copy  offered  in  evidence,  except  that  there 
was  not  attached  to  it  the  official  certificate  of 
the  court,  dated  February  8,  1875.  This  evi- 
dence made  the  copy  competent  for  the  purposes 
of  the  triaL 

Having  thus  established  the  fact  of  the  orig- 
inal deed  and  its  contents,  the  plaintiffs  below 
were  in  the  same  position  as  if  the  original  deed 
was  in  their  possession  and  they  had  offered  it 
in  evidence.  It  remained  for  them  to  prove  its 
execution. 

It  has  been  held  by  the  Surname  Court  of  Illi- 
nois, that,  under  the  Act  of  February  19,  1819, 
for  establishing  a  recorder's  office,  and  which 
was  substantially  the  same  as  the  Act  of  1807, 
which  was  in  force  when  the  deed  from  Dunbar 
to  Prout  was  executed,  a  deed  is  valid  as  be- 
tween the  parties  to  it  without  being  acknowl- 
edged. Ampbv.  jr»{««,2Scam.,816;  see,  also, 
MeOonnOly.  Seed,  Id.,  871. 

Having  established  by  proof  the  fact  that  the 
deed  bad  existed  and  hiad  been  destroyed,  and 
that  the  copy  offered  In  evidence  was  a  copy  of 
the  original,  it  only  remained  to  prove  the  sign- 
ing and  sealing  of  the  deed  by  the  grantor. 

As  the  witnesses  to  the  deed  were  shown  to 
be  dead,  the  method  pointed  out  by  law  to  es- 
tablish the  execution  of  the  deed  was  by  proof 
of  the  handwriting  of  the  witnesses  to  the  deed. 
Olarke  v.  Oowrtney,  S  Pet.,  819;  Oooke  v.  Woodr 
rou,  6  Cranch,  18.  And  when  there  was  more 
than  one  witness,  proof  of  the  handwriting  of 
one  was  sufficient.  1  OreenL  Ev.,  sec.  676; 
Adam  v.  Kerr,  1  B.  &  P.,  860;  8  Fiesttm.  Ab- 
stracts of  Title,  pp.  72,  78. 

By  the  depositions  of  Middleton  and  Collaid, 
which  the  court  admitted  in  evidence,  the  hand- 
writing of  Samuel  N.  Smallwood,  one  of  the 
sabaenbing  witnesses  of  the  deed,  was  fully 
proven.  His  signature  also  to  the  acknowledg- 
ment of  the  deed  as  one  of  the  Justices  of  the 
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peace  before  whom  the  acknowledgment  was 
taken,  and  his  signature  to  the  jurat  of  an  oath 
of  identity  indoreed  on  the  deed,  subscribed  and 
sworn  to  before  him  by  Dunbar,  were  proven 
by  the  same  testimony.  The  genuineness  of  the 
handwriting  of  Smallwood  as  a  witness  to  tlie 
deed  was  placed  beyond  all  doubt  by  the  deposi- 
tions of  these  witnesses. 

If,  therefore,  the  evidence  by  which  this  proof 
was  made  was  competent  and  admissible,  the  ex- 
ecution of  the  deed  from  Dunbar  to  Prout  was 
established,  and  the  deed  itself  was  properly  ad- 
mitted in  evidence. 

We  are  next  to  consider  the  question  wbetiter 
the  copies  of  the  depositions  of  Middleton  and 
CoUaid,  by  which  the  handwriting  of  Small- 
wood  was  proven,  were  properly  admitted  in 
evidence.  This  evidence  was  objected  to  t^r  the 
defendant,  and  his  objection  was  overruled,  to 
which  he  excepted. 

The  admission  of  the  parties,  as  appears  by 
the  bill  of  exceptions,  showed  the  existence  at 
the  original  depositions,  that  they  had  been  de- 
stroyed with  the  other  records  of  the  cooit  in 
the  fire  of  October,  1871,  that  the  copies  were 
correct  copies  of  the  original  depositions  and  bad 
been  furmshed  by  counsel  for  defendant,  and 
with  his  consent  had  been  placed  on  file  in  the 
cause  as  correct  copies  of  the  origimd.  Tlie  ob- 
jection made  to  the  introduction  of  the  oopiea 
was  that  the  death  of  the  witnesses  was  not 
shown,  nor  was  it  proven  that  they  were  incom- 
petent to  testify,  and  that  their  depositions  could 
not  be  retaken;  therefore,  proof  of  what  they 
had  testified  in  their  depositions  was  not  admis- 
sible. 

The  rule  invoked  to  exclude  copies  of  the  dep- 
osition s  is,  that  in  the  absence  of  evidence  that  the 
witness  who  testified  in  a  former  trial  is  dead  <»- 
incapable  of  testifying,  or  that  his  deposition 
cannot  be  retaken,  it  Is  not  competent  to  show 
what  his  testimony  in  the  former  bM  was;  and 
that  when  the  deposition  of  a  witness  whidi  was 
read  upon  a  former  trial  is  lost  its  contents  can- 
not be  proved  except  after  proof  of  the  death  of 
the  witness  whose  testimony  it  contained.  Sto^U 
V.  Oook,  47  m. ,  680;  Aulger  v.  Smith,  84  Dl.  .SS4. 

But  if  the  witnesses  had  lived  in  another  State- 
and  more  than  a  hundred  miles  distant  fn^n  the 
place  of  trial,  proof  of  the  contents  of  their  dep- 
osition would  nave  been  admissible.  BvrUm-w. 
I>rigg»,  30  WaU.,  126  r87  U.  8.,  XXn.,  2»]. 
Therefore,  to  have  made  the  objection  tenaU& 
it  should  have  also  been  put  upon  the  groonil 
that  the  witnesses  were  not  shown  to  rwide  in 
another  dtate  and  more  than  s  hundred  miles 
from  the  x>lace  of  triaL  This  it  did  not  do. 
When  a  party  excepts  to  the  admission  of  testi- 
mony he  is  bound  to  state  his  objection  sped- 
flcally,  and  in  a  proceeding  for  enor  he  is  con- 
fined to  the  objection  so  taken.  Btarton  t. 
Drigg*,  ubi  tupra.  The  original  dqxwitions. 
were  taken  in  the  City  of  Washington.  It  iL 
therefore,  probable  that  the  witnesses  resided 
there.  If  ihe  copy  of  the  depositioDs  had  beett 
objected  to  because  it  was  not  shown  that  the 
witnesses  resided  out  of  the  district,  and  mar» 
than  a  hundred  miles  from  the  place  when  th» 
court  was  held,  the  plaintiffs  below  mi^thsvft- 
supplied  proof  of  that  fact  The  objeraon,  a«. 
it  was  made,  was  not  broad  enough  radspeoiftD 
enough  and  was,  therefore,  propeAj  ovennled 
and  tne  evidence  admitted. 

108  D.  a> 


Digitized  by 


Google 


SrsBBiirB  y.  Dckoak. 


sasi 


Bat  we  think  the  rnle  relied  on  by  defendant 
to  achide  copies  of  the  deposition  does  not  ap- 
]^  to  the  case  in  hand.  The  plaintiffs  did  not 
offer  onl  evidence  of  the  contents  of  the  depoal- 
tMHH,  bat  offered  copies  wliich  were  admitted 
\if  counsel  tor  defendant  to  be  true  copies.  It 
was,  therefore,  not  necessary  to  retake  the  dep> 
ositioDS  or  to  prove  the  deaui  of  the  witnesses 
or  tbeir  incapacity  to  testify.  The  copy  of  the 
depodtion  was,  by  consent,  sabstituted  for  the 
mginal,  which  was  proven  to  have  been  de- 
■tro^ed,  and  being  aunitted  to  be  a  true  copy, 
ipoke  for  itself.  It  was,  therefore,  properly  re- 
onredin  evidence. 

It  was  further  objected  to  the  admission  in 
erideiice  of  the  proof  relating  to  the  deed  of 
Mm  J.  Dunbar  to  Prout,  that  as  the  testimony 
to  est^lish  its  execution  was  the  proof  of  the 
Ittndwriting  of  subscribing  witnesses,  it  was 
neceasaiY  to  prove  the  identity  of  the  grantor 
in  the  deed;  that  is  to  say,  that  the  John  J. 
Dmbar  by  whom  the  deed  purported  to  be  exe- 
ented  was  the  same  John  J.  Dunbar  named  in 
the  patent  for  the  lands  in  controversy. 

In  any  case  slight  proof  of  identity  is  snffl- 
dsnt  JITetam  v.  mittaU,  1  B.  &  Aid.,  19;  War- 
fM  V.  Andenon,  8  Scott,  884;  1  Selvmi,  2f.  P., 
StS,».7, 18th  ed.  But  the  proof  of  identity  in 
this  case  was  ample.  In  tracing  titles,  identity 
of  names  is  prima  facte  evidence  of  identity  of 
peraons.  Brown  v.  Meb,  38  Dl.,  889;  Gate*  v. 
LBftut,  8  A.  K.  Marsh,  208;  QiU  v.  Watton,  18 
Mo.,  374;  Baibee  v.  Donaidum,  2  Grant  (Pa.), 
4B0;  Bogue  v.  Bigeiote,  89  Vt,  179;  OkanMee  v. 
IMm,  27 Tex.,  189;  see,  also,  Seteell  v.  Slvant, 
4  Ad.  &  E.  (N.  S.),  626;  Boden  v.  Bpde,  Id., 
829.  There  was  no  evidence  that  more  than  one 
John  J.  Dnnbw  lived  at  the  date  of  the  deed  in 
UstthisB  County,  Yirginiii.  which  the  deed  re- 
cites was  the  residenoe  of  the  grantor,  nor  in 
the  District  of  Ck>lnmbia,  where  the  deed  was 
executed,  and  there  was  no  other  proof  to  rebut 
the  prima  fade  presumption  raised  by  the  iden- 
tic of  names  in  the  patent  and  deed. 

Bat,  besides  the  identiQr  of  names,  there  was 
other  evidence  showing  the  identity  of  persons, 
the  patent  and  the  deed  bore  date  the  same 
day,  and  the  patent  was  recited  in  hoe  verba  in 
tlie  deed.  These  drcumstances  tend  strongly  to 
•how  that  the  party  by  whom  the  deed  was  exe- 
cuted must  have  bad  possession  of  the  patent. 
The  deed  recites  that  the  patent  was  delivered 
to  the  grantor,  John  J.  Dtmbar,  and  the  affi- 
davit of  John  J.  Dunbar,  sworn  to  and  sub- 
acribed  on  January  7, 1818,  before  SmaUwood, 
a  Jostice  of  the  peace,  and  one  of  the  subscrib- 
ing witnesses  to  the  deed,  whose  signature  to 
tlie  JuiBt  is  shown  to  be  genuine,  to  the  effect 
that  he  was  the  same  Jolm  J.  Dunbar  to  whom 
the  patent  was  issued,  was  indorsed  upon  the 


After  a  lapse  of  slxW-one  years,  this  evi- 
dence ia  not  only  admissible  to  prove  the  iden- 
tity of  the  grantee  in  the  patent  with  the  grantor 
in  the  deed  but,  uncontradicted,  is  oonuusive. 

We  are,  therefore,  of  opinion  that  the  deed 
from  J<din  J.  Dunbar  to  William  Front,  whidi 
fomed  »  link  in  the  title  of  the  phdntifls,  was 
sufficiently  proven  and  was  properly  admitted 
in  evidence  by  the  circuit  court  The  other 
nwmhnmts  of  title  put  in  evidence  by  the  plaint- 
iffs were  admitted  without  objection,  and  estab- 
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lished  prima  faeie  their  title  to  the  lands  in  con- 
troversy. 

But  it  will  be  remembered  that  the  defendant 
below  had  also  shown  a  prima  fade  title  to  the 
lands  in  question;  that  both  piuties  traced  tide- 
through  tne  patent  of  the  United  States  issued 
to  Dunbar  and  through  deeds  apparently  exe* 
cuted  by  him  on  the  same  day,  to  wit:  Janu- 
ary 8, 1818,  one  to  William  Prout,  under  which, 
the  plaintiffs  claimed,  and  the  other  to  John> 
Frank,  under  which  the  defendant  claimed. 

The  question,  therefore,  still  remains:  whichi 
is  the  superior  titlef  According  to  the  juris- 
prudence of  Illinois  this  must  be  settled  by  the 
fact,  which  of  the  two  deeds,  apparently  exe- 
cuted by  Dunbar,  were  first  recorded. 

Section  16  of  the  Act  approved  January  81,. 
1827  (Purple,  Real  Estate  Statutes,  480),  pro- 
vided as  follows:  "All  grants,  bai:gains,  sales, 
etc.,  of  or  conooning  any  laiKis,  whether  exe- 
cuted within  or  without  the  State,  shall  be  re- 
corded in  the  recorder's  office  in  the  county 
where  such  lands  are  lying  and  being,  within 
twelve  months  after  the  execution  of  such  writ- 
ings, and  every  such  writing  that  shall,  at  any 
time  after  the  publication  hereof,  remain  more 
than  twelve  monttis  after  the  making  of  such 
writing,  and  shall  not  be  proved  and  recorded 
as  aforraaid,  shall  be  adjudged  fraudulent  and 
void  against  any  subseauent  oona^b/tf  purchaser 
or  mortgagee  for  valuable  consideration,  imlesa 
such  d^,  conveyance  or  other  writing  be  re- 
corded as  aforesaid  b^ore  the  proving  and  re- 
cording of  the  deed,  mortgage  or  other  writing 
under  which  any  subsequent  purchaser  or  mort- 
gagee shall  claim."  Tms  Act  remains  substan- 
tisJly  in  force.    Hurd's  R.  S..  p.  271.  sec.  80. 

By  an  Act,  approved  July  21,  1887  (Purple, 
Real  Estate  Statutes,  496,  497},  it  was  provided 
that  the  recording  of  any  deed,  *  •  • 
whether  executed  within  or  without  the  State, 
by  the  recorder  of  the  county  in  which  the 
lajads  intended  to  be  affected  are  situated,  shall 
be  deemed  and  taken  to  be  notice  to  subse- 
quent purchasers  and  creditors  from  the  date  of 
audi  recording,  whether  said  writing  shall  have 
been  acknowledged  or  proven  in  conformity 
with  the  laws  of  the  State  or  not,  and  that  the 
provisions  of  the  Act  shall  applv  as  well  to 
writings  heretofore  as  those  hereafter  admitted 
to  record.  This  law  is  still  in  force.  See  Hurd, 
R.  8.,  1880,  p.  271,  sec.  81. 

It  was  held  by  the  Supreme  Ciourt  of  Illinois, 
in  Reed  v.  Kemn,  1 6  lU. ,  446,  that  an  instrument 
affecting  or  relating  to  real  estate  may  be  re- 
corded though  not  proven  or  acknowledged, 
and  the  record  will  operate  as  constructive  no- 
tice to  subsequent  pvux^hasers  and  creditors. 
See  also  Ohoteau  v,  Jones,  11  BL,  820;  Martin. 
V.  Brvden,  1  Gilm.  (DI.),  218. 

And  in  Oabeen  v.  Breekenridge,  48  HL,  94, 
the  court  declared  that  "as  a  general  rule,  when 
the  same  person  has  executed  two  deeds  for  the 
same  land,  the  first  deed  recorded  will  hold  the 
title." 

The  evidence  shows  that  the  deed  of  Dunbar 
to  Frank,  under  which  the  defendant  claimed 
title,  was  not  recorded  until  June  18, 1870.  The 
plaintiffs  contended  that  the  deed  from  Dunbar 
to  Prout,  under  which  tiiey  claimed,  was  re- 
corded on  June  28, 1818,  and  it  was  shown  that 
the  deed  from  Prout  to  Duncan  was  recorded 
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October  2»,  18S8,  and  the  deed  of  GUlctt  to  Cor- 
corau,  June  5,  1848,  and  tbedeed  of  Corcoran 
to  Morris,  >Iai-ch  13.  1868. 

If,  therefore,  the  contention  of  the  plaintifEi 
that  the  deed  of  Dunbar  to  Prout  was  recorded 
June  23, 1818,  is  sustained  by  competent  proof, 
their  title  munt  preToU. 

But  it  is  insisted  fordefendant  that  there  was 
no  competent  proof  of  the  registration  of  the 
■deed  of  Dunbar  to  Prout.  The  proof  relied  on 
was  tlie  testimony  of  Dent,  that  the  certified 
■copy  from  the  records  of  the  County  of  Madison 
was  a  copy  of  the  original  deed;  the  certificate 
•of  the  recorder  that  the  certified  copy  was  a  copy 
■of  a  deed  which  appeared  of  record  in  his  office; 
and  the  certified  copy  of  a  memoruidum  at  the 
foot  of  the  record  of  the  deed  as  follows,  "Re- 
■corded  June  23,  1818." 

Conceding  that  the  certified  copy  of  the  deed 
from  tlie  records  of  Madison  County  would  not 
be  proof  of  the  contents  of  the  original  deed, 
because  such  original  deed  had  not  been  so  ac- 
knowledged and  certified  as  to  make  a  certified 
copy  competent  evidence,  yet  the  fact  tliat  such 
a  record  of  the  deed  existed  was,  by  the  law  of 
Illinois,  as  we  have  seen,  notice  to  subsequent 
purcliasers.  A  certified  copy  from  the  record 
was,  therefore,  proof  that  such  a  deed  and  mem- 
-orandum  was  oi  record  in  the  proper  office. 

For  it  is  a  settled  rule  of  evidence  that  every 
document  of  a  public  nature  which  there  would 
be  an  inconvenience  in  removing,  and  which 
the  party  has  the  right  to  inspect,  may  be  proved 
by  a  duly  authentioited  copy.  Saxton  y.Ximm*, 
14  Ma«.,  320;  Thayer  v.  tiieami,  1  Pick.,  109; 
JMnning  v.  Roome,  6  Wend.,  661;  Dudley  v. 
Oraywn,  6  Mon.,  259;  BMopv.  Gone,  8  N.  BL, 
■618;  1  Greenl.  Ev.,  sec.  484, 

Tlie  memorandum  at  the  foot  of  the  record 
was  the  usual  record  evidence,  competent  and 
■conclusive,  that  the  deed  had  been  recorded  at 
the  date  mentioned. 

It  was  evidence  of  the  date  of  the  registration 
of  the  deed,  because  it  was  the  duty  of  the  re- 
corder, by  the  nature  of  his  office  and  without 
special  statutory  direction,  to  note  when  the 
record  was  made.     1  Greenl.  Kv.,  sec.  488. 

But  we  tbink  it  may  be  fairly  inferred  from 
section  10  of  the  Act  of  September  17,  1807, 
which  was  in  force  when  it  is  claimed  that  the 
deed  from  Dunbar  to  Prout  was  recorded,  that 
it  was  the  duty  of  the  recorder  to  note  the  time 
when  deefls  left  with  him  for  record  were  re- 
corded. He  was  specifically  required  to  note 
the  date  when  the  deed  was  received,  and  was 
liable  to  a  penalty  of  $300  for  recording  any 
deed  in  writing  "before  another  first  brought 
into  his  office  to  be  recorded."  1  Adams  &  Dur- 
ham, Real  Estate  Statutes,  p.  68.  The  making 
of  a  memorandum  of  the  date  of  the  record 
■was,  therefore,  an  official  act,  which  naturally 
fell  within  the  line  of  bis  statutory  duties,  and 
a  certified  copy  of  It  would  be  competent  evi- 
dence to  prove  the  memomndom  and  the  date 
of  the  registration  of  the  deed. 

We  are  of  opinion,  therefore,  that  the  fact 
that  the  deed  of  Dunbar  to  Prout  was  recorded 
on  June  28, 1818,  was  proved  by  competent  evi- 
dence, and  that  it  therefore  follows  that  the  title 
of  the  plaintiffs  was  l)etter  and  superior  to  that 
of  defendants,  who  claimed  under  a  deed  for 
the  same  lands  not  recorded  until  June  18, 1870, 
more  than  fifty  years  after  its  date,  and  long 
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«aii<net«d,  are  tboM  only  which  In  their  (Unot  or 
neotnuT  le^  operation  controlled  or  affected  the 
oblinttons  of  their  contract. 

(No.  W2J 
Submitted  Jan.  19, 188S.    Leant  granted  to  ap- 

volant  to  fle  additional  britf,  Jan.  tt,  188S. 

Deeided  Mar.  B,  1883. 

\  PFEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  Northern  District  of  Dlinoia. 
The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

Mmn.  Edwau^  S.  XsIuub  and  O.  Beekwith, 
tot  fpeinsnt: 

The  question  sought  to  be  presented  is,  wheth- 
er a  redemption  was  effectively  made  by  the  pro- 
ceedings shown  in  tUs  reconi  from  the  master's 
sale  in  foreclosure. 

The  parties  in  interest  on  that  issue  are  the 
appellant,  mortgagee  and  purchaser  at  the  mas- 
iera  sale,  and  still  a  creditor  of  the  mortgagor, 
and  one  Robert  D.  Fowler.  Fowler  is  a  stranger 
to  the  original  cause,  and  was  never  a  creditor 
'Of  the  mortgagor;  but  he  became  purchaser  of 
a  }adgment  entered  by  confession  against  the 
gnaiie  of  the  mortgagor  after  that  grantee's 
year  for  redemption  nad  expired,  and  when  he, 
therefore,  had  no  interest  remaining  in  the  land. 
Amn  V.  Bogen,  43  HI.,  268. 

This  Judgment,  of  course,  was  never  a  lien  on 
the  lana,  tlie  judgment  debtor  having  no  inter- 
eat  therein;  and  no  equity  of  redemption  ever 
existed  in  favor  of  such  a  judgment.  The  eq- 
uity to  redeem  attended,  not  the  judgment  but 
its  interest  in  the  land;  the  substitution  to  that 
extent,  of  tlie  creditor  for  the  mortgagor.  Story, 
Eq.  Jur.,  8ec.l038;  Ad.  £q.,180;  Stoneheuerv. 
liompton,  2  Atk.,440;  MiUlred  v.  Avitin,  L.  R. 
i  Eq.  Caa.,  220;  Grant  v.  Ihtane.i  Johns.,  612; 
Bmngy.AinetBorth.Si  111., 404;  2  Jones,  Mort., 
sec.  1069. 

Ko  right  to  redeem  exists  in  favor  of  Fowler, 
except  as  it  is  given  by  a  construction  yielded 
br  the  courts  to  the  letter  of  the  statute.  PM- 
VpiY.DenuM»,UJaM^ 

The  law  of  the  State  is  settled  by  repeated  de- 
cWons,  all  without  qualification  and  covering 
the  whole  histo^  of  the  statute.  The  statute 
ia  the  source  of  the  right;  its  terms  are  the 
measme  of  the  right  a^rt  from  the  condition; 
no  right  is  raven  to  anyone;  a  redemption  sale 
sot  in  oompliance  with  the  statutory  method  is 
without  the  statutory  authority,  and  is  void,  and 
mvr  be  attacked  collaterally. 

LUtter  V.  PMple.tim.,  194;  JhtrUvY.  DaoU, 
«  I1L,184;  Clingman  v.Sopkie.nta.,  166. 

Another  consideration  is  fatal  to  the  redemp- 
tion asserted  in  this  case.  An  amendatory  Act 
of  tiie  Legislature,  passed  long  after  this  mort- 
gage was  made  and  after  the  bill  of  foreclosure 
m  this  case  was  filed,  reduced  the  rate  of  inter- 
est to  eight  per  cent  This  change  impaired 
the  obligaticHi  of  the  contract.  Broneon  v.  JTtn- 
tie,  1  How.,  811;  Maardty.  Keartey.W  U.  8., 
«01  (XXrV.,  TW);  Von  Hoffman  v.  Quiney,  4 
Wall.,685  (71  U.  8.,XVIII.,408);  JfcCfeifcenv. 
Boficard.'Z  How.,  608;  Plantenf  Bk.-v.  Sharp fi 
How. .  801 ;  Qretn  v.  BiddU,  8  Wheat. ,  1. 

Jfetmra.  C^eo.  F.  Edmonds,  Willlajn  R. 
Pa«  and  W.  O.  Ooudg,  for  Fowler,  one  of  the 
appellees: 

If  the  roles  are  not  destructive  of  l^al  rights; 
if  tbey  are  so  framed  as  to  preserve,  substan- 
tiaHy,  lights  created  I^  law,  the  fact  that  they  I 
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prescribe  or  regulate  the  form  or  mode  of  pro- 
ceeding to  secure  Uie  ben^ts  of  such  rights, 
differing  in  some  particulars  from  the  form  or 
mode  of  proceeding  prescribed  by  the  state  stat- 
ute, will  not  vitiate  them. 

Briney.  Int.  Cb.,  96  U.  8.,  689  (XXIV.,  i 
AUi»\.  In».Oo.,m  U.8.,144  (XXIV.,1008). 

The  substantial  rig^t  established  by  the  Stat- 
ute of  Illinois  is  the  right  of  the  mortgagor  or 
of  the  judgment  creditor  to  redeem  from  a  fore- 
closure sale  within  a  period  prescribed  by  the 
statute;  and  this  right  should  be  favored  by  the 
courts. 

PhiUipt  V.  Demom,  14  HI.,  418;  Stoeeof  v. 
CAamS0r,llI]L,449. 

The  Supreme  Court  of  Illinois  is  the  creature 
of  the  Statute  of  the  State  of  Illinois,  and  when 
a  proceeding  in  foreclosure  comes  tuder  its  ju- 
risdiction, it  may  be  conceded  that  that  court 
would  pursue  the  law  to  which  it  is  subordi- 
nate, provided  that  law  be  a  valid  law.  But  it 
has  been  f  requentiy  held  by  this  court  that  the 
dedsions  of  state  cotuts  are  not  so  far  binding 
upon  the  Federal  Courts  as  to  preclude  them 
from  following  their  own  rules  and  modes  of 
practice  and  procedure,  provided  they  do  not 
abridge  or  destroy  the  substantial  rights  of  the 
individual. 

The  rules  adopted  by  the  Circuit  Court  in  the 
Northern  District  of  Illinois  are  authorized  by 
and  are  in  conformity  with  the  laws  of  the 
United  States  (R.  8.,  sees.,  917,  918),  and  they 
are  in  perfect  harmony  with  section  996  of  the 
Revised  Statutes  reqturing  all  moneys  paid  to 
the  officers  of  the  courts  to  be  placed  in  some 
public  depository.  They,  therefore,  have  the 
same  force  and  effect  as  if  they  had  been  em- 
bodied in  an  Act  of  Congress. 

What  rate  of  interest  should  the  redeeming 
judgment  creditor  have  paid  on  making  redemp- 
tion? Or,  to  change  the  form  of  the  proposi- 
tion, which  statute  governs  in  this  case,  the 
Statute  of  1846,  in  force  when  tiie  mortgage  was 
executed,  or  the  Statute  of  1879,  in  force  when 
the  decree  was  entered  and  when  the  sale  and 
the  redemption  were  made? 

The  rights  of  the  appellant,  if  any  it  has,  are 
the  rights  of  the  purchaser  and  not  the  rights  of 
the  mortgagee. 

The  rights  of  the  purchaser  are  those  given 
him  by  the  law  existmg  at  the  time  of  his  pur- 
chase. That  law  gave  to  him  eight  per  cent  on 
the  amount  bid  by  him,  if  the  property  was  re- 
deemed, and  if  not  redeemed  it  gave  him  the 
land. 

The  obligations  resting  upon  the  mortgagor 
and  mortg^ee  arise  out  of  the  contract  of  mort- 
age. 

The  obligations  and  rights  of  purchasers  at  the 
sale  and  of  the  redeeming  creditor  arise  out  of 
and  are  created  by  the  law  in  force  at  the  time 
of  the  purchase. 

The  interest  to  be  paid  to  the  purchaser  forms 
no  pcul  of  the  obligation  of  the  mortgagor  to 
mortgagee.  The  utter  obligation  is  to  pay 
the  debt  After  the  debt  is  paid  by  sale  of  the 
land,  the  obligation  under  the  contract  be- 
tween mortgagor  and  mortgagee  is  ended. 

Again;  we  say  that  the  amount  to  be  paid  by 
the  mortgagor  or  his  assignee  or  judgment 
creditor  is  a  penalty,  imposed  upon  the  mort- 
gagor or  his  judgment  creditor  in  case  he  r»- 
deems. 
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It  ia  a  well  settled  principle  that  a  law  which 
relierea  from  penalties,  or  consequences  in  the 
nature  of  penalties,  is  not  obnoxious  to  the  con- 
stitutional provision  here  invoked. 

Wood  V.  Kennedy, 19  Ind.,  68. 

If  the  position  of  counsel  for  the  appellant 
be  8otuid,then  would  a  law  changing  the  amount 
of  costs  as  to  pending  suits  to  be  paid  to  the  of- 
ficers of  a  court,  or  abolishing  or  changing  the 
fees  to  be  allowed  the  pUuntin's  attorney  or  so- 
licitor, also  come  withm  the  constitutional  pro- 
vision; yet  it  has  frequently  been  held  that  such 
laws  do  not  impair  the  obligation  of  existing 
contracts. 

Bank  v.  Ihtdky.'i  Pet.,  498;  TeaUmy.  U.  8., 
6  Cranch,  281 ;  Taylor  y.KuUr,  80  Ck>nn.,  824;  2 
Story,  247, 4th  ed. 

This  court  has  often  decided  that  statutes  of 
limitation  affecting  existing  rights  are  not  im- 
constitutional,  if  a  reasonable  time  is  given  for 
the  commencement  of  an  action  before  the  bar 
takes  effect. 

r«r»y  v.J»K6sr»(w,95U.  8.,  682(XXrV.,  860), 
and  cases  cited. 

The  purcliaser  bought  with  full  knowledge 
that  the  redemption  could  be  made  with  eight 
per  cent  interest.  It  received  all  it  bought  and 
ought  not  to  be  allowed  to  complain. 

BmiVi  V.  Bryan,  84  El.,  364;  Hatt  v.  Sunfc,20 
Ind.,804;  Froiit  v.  i7»2£2^.54Me.,845;  MarHn  v. 
ir«U!«((,44Ala.,418. 

Mr.  JufUee  Harlan  delivered  the  opinion  of 
the  court: 

The  property  involved  in  this  suit  is  certain 
real  estate  in  the  City  of  Chicago,  covered  bya 
mortgage,  executed  January  29,  1870,  by  W. 
H.  W.  Cusbmao  and  wife,  to  secure  tiie  Con- 
necticut Mutual  Life  Insui-ance  Company  in 
the  payment  of  $75,000,  five  years  thereutcr, 
with  interest,  payable  semi-annually,  at  the  rate 
of  nine  per  cent  per  annum.  The  property  was 
thereafter  conv^ed  to  W.  H.  Cushman,  sub- 
ject, however,  to  that  mortgage. 

On  the  12th  day  of  December,  1877,  the  In- 
surance Corapanv  instituted  a  suit  for  foreclos- 
ure, in  which  a  final  decree  of  sale  was  passed 
on  the  14th  day  of  July,  1879.  The  sale  oc- 
curred on  the  15th  day  of  August,  1879,  when 
the  Insurance  Company  became  the  purchaser 
of  various  lots,  into  which  the  mortgaged  prem- 
ises had  been  subdivided,  at  prices  aggregating 
in  amount  the  principal  and  interest  m  its  debt, 
the  latter  being  computed  up  to  the  decree  at 
the  rate  stipulated  in  the  mortgage,  and  there- 
after at  the  statutory  rate  of  six  per  cent  per 
annum.  The  sale  was  dulv  confirmed  by  an 
order  entered  October  10,  1879. 

The  property  so  sold  was,  as  is  claimed  by 
appellee,  subsequently  redeemed  within  the 
time  and  in  the  mode  i»escribed  in  the  rules  es- 
tablished by  the  court  below  for  the  redemp- 
tion of  real  estate  from  sales  under  decrees. 

But  the  contention  of  the  Insurance  Com- 
pany is,  ttiat  those  mles  do  not  conform  to  the 
Statutes  of  Illinois;  that  the  latter,  equally,  as  to 
the  time  within  which,  the  persons  by  whom, 
and  the  mode  in  which,  redemption  may  be 
effected,  constitute  a  rule  of  property,  obliga- 
tory as  well  upon  the  Federal  Court  as  upon  the 
courts  of  the  State;  and  as  the  property  sold 
was  not  redeemed  in  the  particular  mode  pre- 
scribed by  the  local  statutes,  there  was  no  ef- 
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fectual  redemption  and,  consequently,  the  Com- 
pany became  entitled  to  a  deed  at  the  expin- 
tion  of  the  period  fixed  for  the  exercise  of  Uie- 
ri^t  of  redemption. 

The  circuit  coiut  was  of  opinion,  and  so  «d- 
Judged,  that  the  rights  of  the  parties  as  to  the- 
mode  of  redemption  were  to  be  determined  by 
its  rules;  and  since  there  had  been  a  substan- 
tial compliance  with  them,  the  application  bj 
the  Company  for  a  deed  was  overruled.  Fnnn 
the  final  order  denying  that  application,  the 
present  appeal  is  prosecuted. 

It  is  necessary,  at  the  threshold  of  the  dis- 
cussion, to  ascertain  in  what  particulars  the 
Statutes  of  Illinois  and  the  rules  of  the  Fed- 
eral Court  differ  in  respect  of  the  manner  in 
which  redemption  may  be  accomplished. 

The  local  law,  in  force  when  the  mortgase 
was  given,  provided  that  upon  a  sale  of  lanos 
or  tenements,  under  execution,  the  officer  should 
give  to  the  purchaser  a  certificate  showing  the 

Sroperty  purchased,  the  sum  paid  therefor,  or, 
'  the  plaintiff  is  the  purchaser,  the  amount  oi 
his  bid  and  the  time  when  the  purchaser  (un- 
less the  property  be  redeemed  as  provided  in 
the  statute)  will  be  entitled  to  a  deed.  A  du- 
plicate of  such  certificate,  signed  by  the  ot&oa, 
IS  required  to  be  filed  by_  him  in  the  office  of 
the  county  recorder  within  ten  days  from  the 
sale.  Within  twelve  months  from  the  sale,  the 
defenduit,  his  heirs,  executors,  sdministratoTS 
or  grantees  may  redeem  by  ptmng  the  piu'- 
clu^r,  or  the  officer  for  his  benefit,  the  sum  bid 
by  the  former,  with  interest  thereon  at  the  rate 
of  Un  per  cent  per  annum  from  date  of  sole. 
Whereupon,  the  sale  and  certificate  becomes 
null  and  void.  After  the  expiration  of  twelve, 
and  at  any  time  before  the  expiration  of  fif- 
teen months  from  the  sale,  a  iudgment  cred- 
itor (even  one  who  became  such  uter  the  ex- 
piration of  twelve  months  from  the  sale,  PA*<- 
lipt  V.  Demoit,  14  111.,  418),  may  redeem  by 
suing  out  execution,  placing  the  same  in  the 
han<&  of  the  proper  officer  (whose  duty  is  to 
indorse  thereon  a  levy  upon  the  property  to  be 
redeemed),  and  by  paying  U>  tuch  officer,  for  the 
use  of  the  purclmser,  his  executors,  adminis- 
trators or  assigns,  the  amount  for  which  the 
premises  were  sold,  with  interest  at  the  rate  of 
ten  per  cent  per  annum  from  the  date  of  sale. 
The  officer,  having  filed  in  the  county  record- 
er's office  a  certificate  of  tiie  redemption  by  such 
judgment  creditor,  is  required  to  advertise  and 
offer  the  property  for  sale  under  the  execatKm. 
The  judgment  creditor,  thus  redeeminK  Ae 
property,  is  considered  as  having  bid  at  the  ex- 
ecution sale  the  amount  of  the  redemptioo 
money  paid  by  him  with  interest  from  the  date 
of  reaemption  to  the  day  of  sale.  If  no  larger 
bid  is  offered,  the  property  is  struck  o&  ud 
sold  to  such  judgment  creditor,  who  become* 
entitled  to  a  deea 

The  statute  provides  that  the  whole  or  part 
of  any  lands  sold  under  execution  mav  lie  ra- 
deemed  by  a  judgment  creditor  in  the  Uke  dis- 
tinct quantities  or  parcels  in  which  the  SMiie 
are  sold;  also,  if  there  be  no  redemption  witiiiB 
the  time  prescribed,  that  the  purchaser  ia  en- 
titled to  a  deed;  further,  that  "lands  soM  un- 
der and  by  virtue  of  any  decree  of  a  cooit  of 
equity  for  the  sale  of  mortgaged  lands,"  may  te 
imeemed  bv  the  mortgi^for,  his  bein,  e3(Bc» 
tors,  administrators  or  grantees,  and  hy  fadg- 
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meot  creditors,  in  the  same  manner  as  is  pre- 
scribed for  tlie  redemption  by  such  parties,  re- 
ipectively,  of  lands  sold  under  executions  at 
isw. 

Bj  a  subsequent  Act  in  force  July  1, 1870, 
the  forgoing  statutes  were  amended  so  as  to  re- 
quire the  party  redeeming  tc  pay  the  amount 
going  to  the  purchaser  with  interest  at  the  rate 
of  only  eight  per  cent  per  annum. 

In  BriM  V.  Int.  Co.,  96  U.  8.,  627  [XXIV., 
858],  it  is  decided,  reversing  the  practice  which 
had  obtained  for  many  years  m  the  Circuit 
Coaxt  of  the  United  States  sitting  in  equity  in 
Illinois,  that  the  state  law  giving  to  a  mortga- 
gor of  real  estate  the  privilege,  within  twelve 
months  after  a  decree  of  foreclosure,  and  to  his 
judipnent  creditors  within  three  months  there- 
after, of  redeeming  the  premises,  is  a  substan- 
tial right  and  constitutes  a  rule  of  property,  to 
which  the  circuit  court  must  conform. 

In  anticipation,  however,  of  the  difDculties 
which  might  attend  exact  conformity,  in  every 
case,  toUie  local  statutes,  the  court,  in  the 
BriM  Oase,  said:  "  It  is  not  necessary,  as  has 
been  repeatedly  said  in  tills  court,  that  the  form 
or  mode  of  securing  a  right  like  this  should 
follow  precisely  that  prescribed  by  the  statute. 
If  the  right  is  substantially  preserved  or  se- 
cured, it  majr  be  done  by  such  suitable  methods 
as  the  flexibility  of  chancery  proceedings  will 
enable  the  court  to  adopt,  and  which  are  most 
in  conformity  with  the  practice  of  the  court." 
The  decision  in  that  case  doubtless  suggested 
to  the  circuit  court  the  necessity  of  adopting 
definite  rules  in  relation  to  redemptions  from 
sales  under  its  own  decrees.  Hence  the  rules 
to  which  reference  has  already  been  made. 
They  were  established  by  an  order  of  court  en- 
tered July  11,  1878. 

As  the  determination  of  the  present  case  de- 
pends upon  their  construction  and  effect,  those 
mles  are  given  in  full  in  the  margin.* 

On  the  8d  day  of  November,  1880,  these 
rules  being  in  force  and  no  redemption  having 
been  vaaae  by  the  mortgagor  or  by  anyone 
cbiming  under  him,  a  judgment  by  confession 
on  a  vrarrant  of  attorney  was  entered  in  the 
court  below  for  $10,150  m  favor  of  Henry  8. 
Monroe  against  W.  H.  Cushman,  the  grantee 
of  the  mortgagor.  An  execution  on  that  judg- 
ment, sued  out  November  9, 1880,  was  placed 

'^Ordered,  That  tbe  following  roles  be  entered  in 
ngard  to  toe  redemption  of  property  from  sales 
mder  decrees  in  cbanoery  in  tuls  court : 

firti.  Tbat  wbenaver  any  real  estate  la  sold  bv  a 
master  in  cbanoery,  special  commissioner,  or  other 
elBoer  of  this  court,  l^  virtueof  any  decree  of  fore- 
ckMore  at  mortgage  or  vendors'  lien,  or  mechanlos* 
Uen,  or  for  tbe  payment  of  money,  tbe  master  In 
etenoery,  or  olBcer  making  such  sale,  shall,  instead 
of  exeoutuiK  a  deed  for  the  property  so  sold,  give  to 
tfae  parcbaser  a  oertiflcate  describing  tbe  premises 
porcbased  by  him,  showing  tbe  amount  pud  thcre- 
lor,  or,  if  purchased  by  tbe  complainant,  in  whose 
brer  toe  decree  is  made,  tbe  amount  of  Us  bid,  and 


I  parcbaser  will  be  entitled  toadeed  of  the 

|inn>ettiy  ao  purchased,  on  tbe  expiration  of  fifteen 
— itlw£rom  the  date  of  said  sale,  unless  said  prop- 
■taaU  have  been  duly  redeemed. 
.  wrf  It  shall  be  the  duty  of  tbe  master  in  oban- 
eeijr,  or  other  officer  making  such  sale,  to  report 
the  aame  to  tbe  oourt  within  ten  days  from  the  day 
«S  Che  "«"""g  thereof,  anless  tkne  for  filing  said 
fwoct  eluUl  be  extended  by  the  court,  wblch  report 
miti  be  oonfirmedas  a  matter  of  course,  unless  ob- 
leetlona  to  saldsale  are  Died  wttbln  twenty  days  af- 
ar aald  report  is  required  to  be  filed. 

XMrd.  Xny  defendant  in  the  suit  in  which  nich 
denieti  is  rendered,  his  bein,  administrators  or  as- 
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in  the  bands  of  the  Marshal  of  the  United  States 
for  the  Northern  District  of  Illinois,  who  in- 
dorsed thereon  a  levy,  as  of  that  date,  on  a 
portion  of  the  lots  purchased  by  the  Insurance 
Company.  Monroe,  on  the  succeeding  day,  de- 
posited with  the  clerk  of  the  Federal  Court  the 
sum  of  $12,741.06,  which  covered  as  well  the 
aggregate  amount  of  principal  and  interest,  as 
the  commissions  and  fees  allowed  to  the  clerk. 
R  8.,  sec.  828.  Thereupon,  on  the  next  day, 
the  clerk,  under  his  hand  and  seal  of  office,  is- 
sued a  certificate  of  redemption  for  tbe  lots  so 
levied  on. 

On  November  15, 1880,  on  which  day,  accord- 
ing to  the  nde  established  by  the  Supreme  Court 
of  Dlinois,  the  additional  tnreemonllis  given  to 
judgment  creditors  expired;  Boon  v.  JRohrer,  73 
ni.,  583;  ProUction  Life  Ins.  Co.  v.  Palmer,  81 
Id.,  89,  Robert  D.  Fowler,  assignee  of  Monroe's 
judgment  and  of  his  interest  in  the  levy  and  re- 
demption tbat  had  been  made,  deposited  with 
the  Clerk  of  the  Fedo^  Court  the  further  sum 
of  $62,037.01  for  the  redemptio;i  of  certain 
others  of  the  lots  purchased  by  the  Company. 
That  sum  covered  the  tatter's  bid  for  those  lots, 
with  interest  at  eight  per  cent.  A  certificate  of 
redemption  covenng  such  lots  was  issued  on 
the  day  of  Fowler's  deposit.  The  marshal,  on 
November  16,  1880,  advertised  for  the  sale,  on 
the  8th  day  of  December  1880,  of  all  the  lots 
sought  to  hie  redeemed  under  the  Monroe  judg- 
ment and  execution.  The  record  does  not  show 
the  indorsement  of  any  additional  levy  beyond 
that  made  November  9, 1880.  The  sale  oc- 
curred as  advertised.  Fowler  becoming  the 
piu'chaser  of  all  the  lots  embraced  in  tbe  two 
certificates  of  November  10th  and  November 
15th,  at  a  sum  equal  to  the  amount  of  the  sums 
depo8ited,with  mterest  at  the  rate  of  eight  per 
cent  per  annum  from  the  date  of  such  deposits. 
No  monev  waspaid  to  tbe  marshal,  ana  none 
to  any  other  officer,  except  that  deposited  with 
the  clerk,  who,  as  required  by  the  Act  of  Con- 
gress and  the  ndes  in  question,  placed  it  in  the 
registry  of  the  court. 

It  will  have  been  observed  that  tbe  rules  es- 
tablished by  th^  Federal  Court  differ  from  tbe 
provisions  of  the  local  statutes  in  this,  that,  by  the 
former,  the  redemption  money  in  all  cases  is  re- 
quired to  be  paid  to  the  holder  of  the  certificate 
or  to  the  clerk  of  Vie  court;  whereas,  by  the  lat- 

signs,  or  any  person  interested  through  or  under 
the  defendant  In  tbe  premises  so  sold,  may,  within 
twelve  months  from  gold  sale,  redeem  tbe  real  es- 
tate so  sold  l>y  paying  to  the  purchaser  thereof,  his 
heirs,  executors  or  assigns,  or  to  the  clerk  of  thti 
court  tor  tbe  benefit  of  suoh  purchaser,  his  execu- 
tors, administratora  or  assigns,  the  sum  of  moner 
for  which  said  premises  were  sold  or  bid  olt,  with 
Interest  at  tbe  rate  of  ten  per  cent  per  annum  from 
the  date  of  suoh  sale,  and  in  case  such  redemption  is 
made  by  payment  of  the  money  to  tbe  clerk,  the 
person  so  redeeming  shall  also  pay  an  additional 
sum  of  one  per  cent  on  the  amount  so  paid  in  as 
tbe  clerk's  fee  for  receiving  and  disbursing  said  re- 
demption, and  tbe  clerk  on  receiving  said  redemp- 
tion money  shall  at  once  deposit  the  same  In  tbe  reg- 
istry of  this  oourt  and  file  a  oertlflcate  among  the 
papers  in  tbe  cause  in  which  said  decree  was  enter- 
ed, stating  that  said  real  estate  has  been  redeemed. 
fVnirtA.  If  property  sold  under  any  decree  of  this 
oourt  shall  not  be  redeemed  by  the  defendant,  or 
defendants  in  the  decree,  or  some  penons  claiming 
by,  through  or  under  hlin  or  them,  within  twelve 
months  from  the  date  of  said  sale,  then  any  creditor 
of  the  debtor  defendant,  or  defendants,  in  such  de- 
cree who  holds  a  decree  or  judgment  In  full  force, 
and  on  which  he  is  entitled  to  execution  against 
suoh  debtor  defendant,  or  defendants,  may  redeem 
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ter,  in  the  case  of  redetnprion  bv  a  judgment 
creditor,  the  money  must  be  paidf  to  the  officer 
having  the  execution.  In  no  case  do  the  rules 
of  the  Federsl  Court  provide  for  payment,  ei- 
ther to  the  master  or  other  officer  who  conduct- 
ed the  decret^  sale  or  to  the  officer  holding  the 
execution  of  the  judgment  creditor. 

However  this  difference  may  he  regarded  in 
the  courts  of  Illinois  when  administering  the 
statutes  by  which  they  are  created  and  their 
jurisdiction  defined  and  limited.  Littler  v.  Peo- 
pU,  48  111.,  188;  8Ume  v.  Gardner,  20  Id.,  809; 
Durley  v.  Davit,  69  Id.,  184,  we  entertain  no 
doubt  of  the  power  of  the  Federal  Court  to 
adopt  its  own  modes  or  methods  for  the  enforce- 
ment of  the  right  of  redemption  ^ven  by  the 
local  law.  The  substantial  right  given,  first,  to 
mortgagors,  their  representatives  and  grantees, 
and  then  to  theljudgment  creditors  of  such 
mortgagors  or  their  grantees,  was  to  redeem  the 
property  sold  within  the  time  specified.  Wheth- 
er the  redemption  is  by  the  one  or  the  other 
class,  the  money  is  for  the  benefit  of  the  pur- 
chaser at  the  decretal  sale.  When  the  amount 
going  to  him  is  secured  by  payment  into  the 
anas  of  some  responsible  olflcer,  the  object  of 
the  law,  both  as  respects  the  purchaser  at  the 
decretal  sale  and  the  pai-ty  redeeming,  is  fully 
attained.  Redemption  is  effected  when, by  pay- 
ment of  the  redemption  money  into  proper 
hands,  the  purchase  at  the  decretal  sale  is  an- 
nulled, and  the  way  opened  for  another  sale. 
The  Federal  Court,  as  indicated  by  its  rules, 
preferred  that  the  money,  if  not  paid  directly 
to  the  purchaser,  shoula  by  payment,  througn 
its  clerk,  come  directly  under  its  control  for 
the  benefit  of  the  purchaser.  Where  the  sale  of 
mortgaged  premises  is  under  a  decree  of  the 
Federal  Court,  and  the  execution  of  the  judg- 
ment creditor,  who  seeks  to  redeem,  is  from  a 
state  court,  there  is  an  evident  propriety  in  re- 
quiring the  money  going  to  the  purt^aser  at  the 
decretal  sale  to  be  paid  through  the  clerk  of  the 
Federal  Court  into  its  registry.  The  necessity 
for  such  a  regulation  is  not  so  urgent  where  the 
judgment  creditor's  execution  is  from  the  Fed- 
eral Court,  but  we  perceive  no  objection  to  ex- 
tending tlie  regulation  to  that  class  of  cases. 
Under  the  operation  of  the  rules  in  question  the 
records  of  the  Federal  Court  will,  in  all  cases, 
show  whether  the  right  of  the  purchaser  to  a 
deed  has  been  defeatea  by  redemption.    Can  it 

said  propertv  after  the  expiration  of  twelve  montliB 
and  before  the  ezplration  of  fifteen  months.  In  the 
followlntr  manner:  such  creditor  shall  sue  out  an 
execution  on  his  decree  or  Judgment,  and  place  the 
same  In  tiie  hands  of  the  proper  officer  to  execute, 
who  shall  thereupon  Indorse  on  such  execution  a 
lev7  on  the  property  which  Is  to  be  redeemed,  and 
thereupon  the  person  desMng  to  moke  such  re- 
demption shall  pay  to  the  holder  cf  such  eert</lcate,or 
to  the  elerh  of  tnis  court,  the  amount  for  which  the 

8 remises  to  be  redeemed  were  sold,  with  Interest  at 
le  rate  of  ten  per  cent  per  anmim  from  the  date 
of  such  sale,  and  If  the  redemption  is  made  by  the 
payment  of  the  money  to  the  clerk,  there  shall  also 
be  paid  the  additional  sum  of  one  per  cent  on  the 
amount  of  money  so  paid  to  redeein,  as  the  clerk's 
fee  for  recelvlDg  and  disbursing  said  redemption 
money.  And  the  clerk  shall  at  once  pay  sold  money 
mto  the  registry  of  the  court  for  the  use  of  the  per- 
son entitled  thereto,  and  give  a  receipt  for  sold  sum 
to  the  person  making  such  redemption. 

And  the  clerk  of  this  court  shall  thereupon  make 
and  file  In  the  office  of  the  recorder  of  the  county 
where  said  premises  are  situate,  a  certificate  of  such 
redemption,  and  the  officer  in  whose  hands  said  ex- 
ecution shall  have  been  placed,  and  who  shall  have 
made  sold  levy,  shall  proceed  in  the  manner  re- 
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of  the  right  to  redeem  ^tbin  twelve  months." 
It  results  that  the  objection  taken  to  the  rules 
egtahlished  by  the  court  below  must  be  over- 
raied. 

The  next  question  to  be  examined  is,  whether 
there  could  be  an  effectual  redemption  except 
by  payment  of  the  amount  bid,  with  interest  at 
ten  per  cent,  the  rate  prescribed  by  statute 
tt  the  date  of  the  mortjzage.  Redemption  was 
made  upon  the  basis  of  the  amendatory  Act  of 
1879,  rraucing  the  rate  of  interest,  in  such 
cases,  to  eig^t  per  cent.  The  contention  of  the 
Company's  counsel  is  that  that  Act  cannot  be 
4>plied  without  impairing  the  obligation  of  its 
ooBtract  What  was  that  contract?  In  what  did 
its  obligation  consist?  By  the  contract  between 
the  mortgagor  and  mortgagee,  the  former  be- 
came bound  to  pay,  witmn.a  certain  time,  the 
mortgage  delrt,  with  the  stipulated  interest  of 
nine  per  cent  up  to  final  decree,  if  one  was  olj- 
lainea,  and  with  six  per  cent  thereafter  as  pre- 
acribed  by  statute  when  the  mortgage  was 
given.  R  8.,  m.,  1874,  p.  614.  CertMnly  the 
obligation  of  that  contract  was  not  impaired  by 
the  Act  of  1879,  for  it  did  not  diminish  the 
duty  of  the  mortgagor  to  pay  what  he  agreed 
to  pay,  or  shorten  the  period  of  payment,  or  in- 
terfere with  or  take  away  any  remedy  which 
the  mortgagee  had,  by  existing  law,  for  the 
enforcemei^t  of  its  contract. 

The  statute,  in  force  when  the  mortf^age  was 
executed,  prescribing  the  rate  of  interest  wliich 
the  amount  paid  or  md  bv  the  purehater  should 
bear,  as  between  him  and  the  party  seeking  to 
redeem,  had  no  relation  to  the  obligation  of  the 
contract  between  the  moriffogor  and  the  mort- 
gagee.   The  mortgagor  might,  perliaps,  have 
claimed  that  hU  statutory  right  to  redeem  could 
not  be  bnrdened  by  an  inemued  rate  of  interest 
beyond  that  presmbed  by  statute  at  the  time 
he  executed  the  mortgttfe.  But,  as  to  the  mort- 
gagee, the  obligation  of  the  contract  was  fully 
met  when  it  received  what  the  mortgage  and 
statute,  in  force,  when  the  mortgage  wat  exeetU- 
ed,  entitled  it  to  demand.    The  rights  of  the 
purchaser  at  the  decretal  sale,  if  one  was  had, 
were  notof  the  essence  of  the  mortgage  contract, 
but  depended  wholly  upon  the  law  in  force 
when  the  sale  occurred.   The  Company  ceased 
to  be  B  mortgagee  when  its  debt  was  merged 
In  the  decree,  or,  at  least,  when  the  sale  oc- 
curred. Thenceforward  its  interest  in  the  prop- 
erty 'was  as  purchaser,  not  as  morta;agee.   Aiid 
to  require  it,  as  purchaser,  to  conform  to  the 
terms  for  the  redemption  of  the  propeity  as 
described  by  statute  at  the  time  of  purchase, 
does  not,  in  any  legal  sense,  impair  the  obliga- 
tion of  its  contract  as  mortgagee.    It  assumed 
the  position  of  a  purchaser  subject,  necessarily, 
to  the  law  then  in  force  defining  the  rights  of 
parchaaers. 

Bat  It  is  insisted  that  the  value  ot  the  mort- 
gage contract  was  impaired  by  a  subsequent 
bw  reducing  the  interest  to  be  paid  to  a  pur- 
chaser at  decretal  sale ;  this,  upon  the  assump- 
tion that  the  probability  of  the  debt  being  sat- 
igfied  by  the  decretal  sale  of  the  property,  was 
lessened  by  reducing  the  interest  wluch  any 
poichaser  could  realize  on  his  bid  in  the  event 
of  redemption.  In  other  words:  the  reduction, 
by  a  aabeequent  statute,  of  the  interest  to  be 
paid  to  the  purchaser  would,  it  is  argued,  nec- 
•Marily  tend  to  lessen  the  number  of  bidders 
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seeking  investments,  and  thereby  injNiriously 
affect  tlie  value  of  the  mortgage  security. 

In  support  of  this  propmition,  counsel  cite 
several  decisions  of  this  court,  in  which  it  is 
ruled  that  the  objection  to  a  law,  as  impairing 
the  obligation  of  a  contract,  does  not  depend 
upon  the  extent  of  the  change  it  aSects ;  that 
the  laws  in  existence  when  a  contract  is  made, 
including  those  which  affect  their  validity,  con- 
struction, discharge  and  enforcement,  enter  into 
and  form  a  part  of  it,  measuring  the  obligation 
to  be  performed  bv  one  party,  and  the  rights 
acquired  by  the  other;  and  that  one  of  the  tests 
that  a  contract  has  been  impaired  is,  that  its 
value  has  been  diminished,  when  the  Constitu- 
tion prohibits  any  impairment  at  all  of  its  obli- 
gation. Oreen  v.  Biddle,  8  Wheat. ,  1 ;  MeOraeken 
V.  HaytBord,  3  How.  ,612;  Planter^  Bk.\.  Sharp, 
6  Id.,  837 ;  EdM)ard$  v.  Keartey,  96  IT.  S.,  601 
[XXrV.,  796]. 

These  decisions  clearly  have  no  application 
to  the  case  now  before  the  court  The  laws 
with  reference  to  which  the  parties  must  be  as- 
sumed to  have  contracted,  wnen  the  mortgage 
was  executed,  were  those  which  in  their  direct 
or  necessary  legal  operation  controlled  or  af- 
fected the  obligations  of  such  contract  We 
have  seen  that  no  reduction  of  the  rate  of  in- 
terest, as  between  the  purchaser  of  mortgaged 
property  at  decretal  sale  and  the  party  entiUed 
to  redeem,  affected,  or  could  possibly  affect, 
the  right  of  the  insurance  company  to  receive, 
or  the  duty  of  mort^[agor  to  pay,  the  entire 
mortgage  aebt,  with  interest  as  stipulated  in 
the  mortgage  up  to  the  decree  of  ade.  And 
the  result  of  the  sale  in  this  case  shows  that  the 
Company,  as  mortgagor,  has  received  all  that  it 
was  entitled  to  demand.  The  reduction  of  the 
rate  of  interest  by  the  Act  of  1879  was  by  way 
of  relief  to  the  moitgagor  and  Iiis  judgment 
creditors  and,  in  no  sense,  an  injury  to  t^e 
mortgagee.  When  that  Act  was  passed  there 
was  no  person  to  answer  the  description  or  to 
claim  the  rights  of  a  purcliaser ;  consequently, 
no  existing  rights  were  thereby  impoircu.  That 
the  reduction  of  interest  to  be  paid  to  the  pur- 
chaser would  lessen  the  probable  number  of 
bidders  at  the  decretal  sale,  and  thereby  dimin- 
ish the  chances  of  the  property  bringing  the 
mortgage  debt,  are  plainly  contingencies  that 
might  never  have  arisen.  They  could  not  oc- 
cur unless  there  was  a  decretal  sale,  nor  unless 
the  mortgagee  became  the  purchaser ;  and  are 
too  remote  to  justify  the  conclusion,  as  matter 
of  law,  that  such  legislation  affected  the  value 
of  the  mortgage  contract 

One  other  point  remains  to  be  considered. 
It  is  said  that  the  rules  of  the  circuit  court  re- 
quiring payment  to  the  purchaser  of  interest 
at  the  rate  of  tenner  cent,  were  never  modified 
by  any  order.  The  court  below,  we  suppose, 
proceeded  upon  the  ground  that  the  interest  to 
be  paid  to  the  purcliaser  by  the  party  redeem- 
ing was  of  the  substance  of  the  nghts  of  both ; 
conscquentiy  that  tlie  change,  in  that  respect, 
made  by  the  state  law  prior  to  the  decretal  sale, 
propria  vigore,  effected  a  modification  of  the  rule 
wiuiout  a  formal  order.  In  that  view  we  concur. 

For  the  reason*  given,  the  decree  below  a/iould 
be  affirmed,  and  it  it  to  ordered. 

True  copy.    Test : 

James  H.  McKenney,  Clerk,  Sup.  Court,  V.  8. 

ated-lOtU.S.,668. 
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BtlTBKMB  OOCBT  OV  THB  ITHITED  StATKS. 


Oct.  Tebm, 


JOHN   R.  METSEER  abd  ELIZABETH 

HET8KGB,  Apptt., 

e. 

OEORQE  H.  B0NEBRAS:E,Aa8ignee  of  JoHB 

B.  Mbtbkbb,  a  Bankru^ 

<Bee  a  G^  "MedtHttr  ▼.  BonebFOke,**  Beporter^  eiL, 
W-TSL) 

Velttntarp  bankrvpt^—findiitg$  iy  matter — 
leif^t  equity— eowMyanee  hy  hmbatid  to  wife— 
iruttee. 

1.  It  Is  not  a  case  of  rohutary  bankruptcy,  where 
one  k  toroed  into  It  amlnst  hta  will  by  nig  partner ; 
It  is  compulsory  and  Inrolmitaiy,  if  lie  refuses  to 
Join  in  such  case,  as  much  as  in  any  other  enforced 
bankruptcy. 

2.  In  chancery  oases  in  the  Circuit  Courts  of  the 
Cnited  States,  whatever  may  be  the  rule  in  the  state 
courts,  the  flndinsa  made  by  a  master  are  prima 
faele  correct,  and  only  such  matters  of  law  and  of 
fact  as  are  brought  before  the  court  by  exceptions 
are  to  be  conaideied,  and  the  burden  of  sustainincr 
the  exception  ta  on  the  objecting  party. 

8.  A  loan  by  a  wife  to  her  husband,  of  money 
which  is  her  separate  property,  upon  his  promise  to 
repay  it,  creates  an  ebnlty  In  her  fttvor,  which  a 
court  of  equity  will  enforce. 

1.  His  subsequent  conveyances  of  land  thrauffh  a 
third  person  to  her,  in  repayment  of  that  loan,  not 
made  with  the  purpose  of  hindering,  delaylngr  or  de- 
frauding creditors,  but  to  satdaf  y  his  equitable  ob- 
ligation to  his  wife,  is  not  a  voluntary  conveyance, 
and  is  valid  against  his  creditors. 

6.  The  conveyance  by  him  flrgt  to  a  third  peiBon 
who  paid  nothing,  but  took  the  title  in  trust  for  his 
wife,  and  from  him  to  her  to  satisfy  the  common 
law  inability  to  make  a  direct  conveyance  from 
husband  to  wife.  Is  no  evidence  of  fraud. 

[No,  156.] 
Argued  Jan.  tS,  1383.     Decided  Mar.  i,  188S. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Indiana. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  wpellee,  as  assignee  in  bankruptcy 
of  John  R.  Metsker,  to  set  aade  certain  convey- 
ances, which  effected  a  transfer  of  certain  lands, 
from  said  Hetsker  to  his  wife,  as  fraudulent 

The  matter  was  referred  to  a  master,  who 
found  for  the  defendants.  Exceptions  to  his 
report  were  sustained  by  the  court,  and  a  decree 
entered  in  favor  of  the  complainant  declaring 
said  conveyance  void  and  oraering  a  sale  of  the 
premises  in  question ;  whereupon  U^e  defendants 
appealed  to  this  court. 

The  facts  of  the  case  are  stated  by  the  court. 

Mesert.  John  A.  Fineh,  S.  SheUabarger 
and  J.  M.  Wilton,  for  appellants: 

Unless  the  wife's  money  came  into  the  hus- 
band's possession  as  his  property,  by  such  acts 
as  evinced  an  intention  to  devest  the  wife's  right 
or  title,  it  does  not  become  his  absolutely  and 
she  may  follow  it,  or  land  purchased  therewith; 
and  this  against  creditors. 

Standeford  v.  Deeol,  21  Ind.,  406:  see,  also, 
Dayton  v.  Fither,  84  Ind.,  866;  Summert  ▼. 
Hooter,^  Ind.,  168;  Daeit  ▼.  Danit,  48  Ind., 
661;  Watkintf.  Janet,  28  Ind.,  12;  WiUriniy. 
MiUer,  0  Ind.,  100;  Carver  y.  Carfier,  68  Ind., 
841;  awrmanv.  ffogland,  64  Ind.,  6'78. 

A  conveyance  cannot  be  avoided  under  the 
bankrupt  law  or  under  the  decisions  of  the 
Courts  of  Indiana,  as  well  as  of  idl  the  other 
States,  for  fraudulent  preferences,  unless  the 
grantee  had  knowledge  of  the  fraud. 

Vide,  Indiana  Caaet,  mtjpra:  &xniidingY.  My- 
ers, 64  Ind.,  264;  IJoani  t.  Ifealit,  60  Ind.,  148; 
Bail  Y.  Bamett,  89  Ind.,  68;  see,  also,  Diekin- 
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ton  ▼.  Adamt,  17Bk.  Heg.,  880;  Clarky.  Jtelin, 
21  WalL  (88  U.  8.,  XxB.,  668). 

Mettrt  Addiaon  C.  Bmxrim,  W.  H.  CaOdiu 
and  SJtirtt,  Bhirtt  dk  Fertig,  for  appellee: 

The  temptation  to  make  colorable  transfen  to 
defraud  creditors  is  so  great  that  very  satisfac- 
tory evidence  is  always  required  to  uph<dd  s 
conveyance  from  the  husband  to  the  wife. 

Seitt  ▼.  MiteheU,  94  U.  S.,  682  (XXTV.,  180); 
Hwmet  V.  aervggt,  94  U.  8.,  22  (XXIV.,  61); 
see,  also,  Wieket  t.  Clarke,  8  Paige,  Ch.,  168; 
Beade  ▼.  Littngtton,  8  Johns.  Ch.,  481;  SaMge 
V.  MurpTiy,  84  N.  Y.,  608;  Gate  v.  Phdpt,  89  N. 
Y.,  164;  Foe  v.  Moyer,  54  N.  Y.,  126;  JaoAtt. 
Heeler,  118  Uass.,  160;  In  re  Jonet.  6  Bis.,  68; 
JKww-  T.  Adami,  9  Bis.,  890:  Lyonv.  R.  B.  Of., 
43  Wis.,  648. 

If  the  wife  yields  up  to  the  husband,  for  his 
tise,  the  proceeds  of  her  separate  estate,  unac- 
companied bv  a  present  promise  on  bis  part  to 
refund  or  re-imbnme  her,  this  will  not  anordor 
constitute  a  valuable  consideration,  as  against 
his  credittHS,  for  making  a  settlement  upon  the 
wife  years  thereafter. 

PhiMpt  T.  Frye,  14  Allen,  86;  Lyne  r.  Bk.  ef 
Ey.,  6  J.  J.  Marsh,  645;  Wylie  v.  BatO,  4  Hd. 
Ch.,  827;  Nolen't  Appeal,  28  Pa.,  87. 

Mr.  JuiUee  MiUer  delivered  the  oinnion  of 
the  court: 

This  is  a  bill  in  chancerv,  brought  by  Bone- 
brake  as  assignee  in  bankruptcy  of  3(Aul  B. 
Hetsker,  against  said  Metsker  and  his  wife. 

The  object  of  the  bill  is  to  subject  to  admin- 
istration, as  part  of  the  assets  of  the  bankrupt, 
a  farm  of  one  hundred  sixty-two  acres  of  Isind 
on  which  Metsker  and  his  wife  were  Uving,  the 
legal  title  of  which  was  in  Mrs.  Hetsker. 

It  appears  that  on  August  2, 1876,  Metsk« 
and  wife  conveyed  this  land  to  McOole,  who, 
on  the  4th  day  of  the  same  month,  conveyed  it 
to  Hrs.  Hetsker,  the  consideration  in  eu^deed 
being  recited  as  |8,000. 

On  December  1, 1876,  one  Poe,  with  whom 
Hetsker  was  in  partnership  in  the  bardwam 
business,  filed  his  petition  in  bankruptcy,  alleg- 
ing that  Hetsker  would  not  join  him,  and  ntak- 
ing  him  a  party  and  praying  that  be  be  adtudged 
a  bankrupt  On  the  29th  of  that  month  Hetsikar 
came  in  and  confessed  himself  a  bankrupt,  and 
was  so  adjudged. 

The  charging  part  of  the  bill,  as  regards  the 
invalidity  of  the  title  conveyed  to  Mrs.  MJetaker 
by  these  two  deeds,  reads  as  follows: 

"  On  that  day,  to  wit:  August  2, 1878,  with- 
in four  months  of  the  time  oiflling  said  pietitioa 
in  bankruptcy,  the  said  John  R.  Metsker,  being 
the  owner,  in  his  own  ri^t,  of  the  real  estate 
above  described,  and  being  indebted  as  afore- 
said, with  the  fraudulent  intenti<Mi  of  defeating 
the  operation  and  effect  of  the  bankrupt  tew, 
and  with  the  fraudulent  intention  of  preTcntinc 
his  property  from  being  distributed  and  apidiea 
in  payment  of  his  debte,  as  provided  for  ui  the 
bankrupt  law,  and  with  the  intention  of  de- 
frauding and  cheating  his  creditota,  and  with 
the  intention  of  preferring,  in  violation  of  tfee 
provisions  of  the  bankrupt  law,  a  pretended 
cUim  of  the  defendant  Elizabeth  Metsker,  wUA 
claim  your  orator  says  was  unjust  and  iacoi^ 
rect,  and  not  a  valid  and  leal  claim  against  aald 
John  R  Metsker,  the  said  J<dui  R  Metsker.  to- 
gether with  his  wife,  the  defendant  K**«nbtOi 
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Xeteker,  did  execute,  wifhont  any  conrideration 
"whuteTer,  to  one  0.  J.  McCole,  who  was  a  party 
to  snch  fraudolent  purpose,  a  deed  of  convey- 
«ice  of  Mid  real  estate,  and  the  said  grantee, 
■C.  J.  McCole,  in  pursuance  of  the  preTious  un- 
dentandingand  agreement,  and  for  the  purpose 
of  cwiying  out  the  fraudulent  intent  bMoreez* 
proMd,  dSi  convey  mid  real  estate  to  the  de- 
Imdant,  ElizabethMetsker,  wholly  without  any 
orasideration,  on  the  4th  day  of  August,  1876. 
And  your  orator  states  that  said  Elizabeth 
Metdcer  was  fully  cognizant  of  the  fraudulent 
4H!d  wrongful  intention  of  said  John  R  Metsker, 
and  participated  in  the  same  and  joined  in  the 
deed  to  McCole  for  the  purpose  of  carrying  out 
tbesame,  and  accepted  said  fraudulent  convey- 
ance from  C.  J.  McCole  with  full  knowledge  of 
its  purpose,  and  with  the  intention  of  carrying 
■oat  said  fraudulent  purpose." 

To  this  Ull  Metsker  and  his  wife  filed  their 
answer,  under  oath,  in  which  they  admit  the 
conveyances  and  the  bankruptcy  proceedings, 
hut  denying  all  fraud  in  the  transaction  and  that 
Metsker  was  in  failing  circumstances  when  the 
deeds  wefe  made,  or  that  they  knew  or  believed 
be  was  unible  to  pay  his  debts.  They  aver  that, 
after  said  conveyances  were  made,  a  large  part 
-of  the  indebtedness  of  Poe  and  Metsker  was 
paid  off  in  the  ordinary  course  of  business. 

They  farther  all^e  that  the  conveyances  men- 
tinted  were  made  m  order  and  for  the  express 
purpose,  and  for  no  other  purpose,  of  paying  a 
debt  of  $5,700  which  Metsker  owed  his  wife, 
and  the  interest  accumulated  thereon.for  money 
loaned  by  her  to  him,  which  he  had  promised 
to  repay  to  her  on  demand. 

It  IS  evident  that  the  bill  ia  framed  upon  the 
idea  that  section  5128  of  the  Revised  Statutes 
was  in  force,  and  that  the  periods  within  which 
such  conveyances  by  an  insolvent  could  be  as- 
sailed as  vmd  under  the  bankrupt  law  were  four 
and  six  months,  and  all  its  allegations  seem 
aimed  at  such  acts  as  would  be  unassailable 
after  those  periods.  But  the  Act  of  1874  has 
Aortened  these  periods  to  four  and  two  months 
in  cases  of  involuntary  bankruptcy.  18  Stat. 
^L.,  lao,  sec.  10. 

We  do  not  doubt  that  Metsker's  was  a  case  of 
involantuy  or  compulsory  bankruptcy  within 
the  meaning  of  this  amendment.  The  distinc- 
tion intended  by  this  language  is  clearly  be- 
tween the  cases  in  which  the  bankrupt  himself 
and  of  his  own  volition  initiates  proceedings  in 
bankraptcy,  and  those  in  which  they  are  com- 
menoedr  by  some  one  else  against  him. 

In  the  one  case  it  is  voluntary  and  in  the  other 
-compolsory.  It  is  not  a  voluntary  bankruptcy 
if  the  man  is  forced  into  It  against  his  will  by 
his  partner,  any  more  than  by  anyone  else,  and 
it  la  compulsory  and  involuntary  if  he  refuses 
to  Join  in  such  case  and  is  forced  into  it,  as  much 
as  in  any  other  enforced  banlcruptcv. 

These  deeds  cannot  be  impeached,  therefore, 
-en  the  grounds  of  preference  or  payment  in  vio- 
kofcMi  of  the  bankrupt  law. 

But  whatever  may  have  been  the  case  in  the 
mind  of  tbe  irieader  who  drew  the  bill,  there  is 
lanroage  which,  if  liberally  construed,  may  be 
held  to  charge  that  tiiese  conveyances  were  void 
or  vfrfdable,  as  being  made  with  the  intention 
of  defrauding  and  (Seating  creditors  generally, 
aad  without  any  valuable  consideration. 
In  this  view,  the  bill  was  very  loosely  drawn. 


but  as  issue  was  taken  on  it  and  testimony  pro- 
duced, we  will  inquire  into  its  effect  as  proof  of 
the  charge. 

When  the  pleadings  were  made  up  an  order 
was  entered,  without  objection,  referring  the 
case  to  a  master  to  take  the  evidence  and  report 
his  finding  thereon. 

He  reported  that  Metsker  had  received,  at 
various  times  during  the  ten  years  preceding  his 
bankruptcy,  moneys  belonging  to  his  wife, 
mostly  proceeds  of  land  inherited  from  her 
father,  amoimting  in  the  aggregate  to  $5,600  ; 
and  that  he  had  agreed  to  return  it  to  her,  and 
that  she  had  always  claimed  that  he  was  her 
debtor  to  that  amount.  He,  therefore,  finds  she 
was  a  creditor  at  the  time  of  the  conveyance. 
Ue  also  finds  that  Metsker  was  insolvent  at  that 
time,  and  that  his  wife  did  not  know  it;  and,  on 
the  whole,  that  the  allegations  of  the  bill  are  not 
sustained. 

Exceptions  to  this  report  were  filed,  which 
were  sustained  by  the  court  and  a  decree  ren- 
dered for  the  assignee. 

The  evidence  taken  by  the  master  was  re- 
ported with  his  findings,  and  the  case  seems  to 
have  been  treated  by  the  court  below  without 
much  regard  to  tlie  finding  of  the  facts  by  the 
master,  or  any  special  regard  to  the  exceptions 
made  to  his  report.  This  is  not  correct  practice 
in  chancery  cases  in  the  Circuit  Courts  of  the 
United  States,  whatever  may  be  the  rule  in  the 
state  courts. 

The  findings  of  the  master  are  prima  fade 
correct.  Only  such  matters  of  law  and  oi  fact 
as  are  brought  before  the  court  by  exceptions 
are  to  be  considered,  and  the  burden  of  sustain- 
ing the  exception  is  on  the  objecting  party. 

In  the  case  before  us,  we  are  inclined,  after 
a  careful  examination  of  the  testimony,  to  con- 
cur with  the  master's  report. 

It  is  altogether  a  matter  of  the  weight  of  evi- 
dence. 

1.  It  is  denied  that  the  money  was  received 
of  the  wife  by  the  husband  and,  if  received,  that 
it  was  a  loan. 

The  testimony  leaves  no  doubt  that  there  was 
received  from  the  estates  of  the  wife's  deceased 
father  and  brother,  at  different  times,  the  aggre- 
gate sum  of  $5,700.  The  wife  swears  positively 
uiat  she  loaned  these  sums  to  her  husband,  who 
repeatedly  promised  to  pay  her ;  that  at  one 
time,  more  than  a  year  before  the  bankruptey, 
they  had  sharp  words  or  ill  feeling  about  it,  and 
he  told  her  he  had  nothing  but  the  farm  and 
would  convey  that  to  her,  and  that  the  convey- 
ances finally  made  were  in  pursuance  of  his 
repeated  promise  to  do  so.  All  this  is  wholly 
uncontradicted. 

8.  Much  testimony  is  taken  to  prove  that.the 
price  was  so  inadequate  as  to  show  fraud,though 
no  such  charge  is  made  in  the  bill. 

The  fair  result  of  all  the  testimony  on  this 
point  is  that  the  land  was  worth  about  $8,000, 
the  sum  recited  in  the  conveyance,  and  if  in- 
terest be  computed  on  the  $5,700  from  the  peri- 
ods at  which  the  various  sums  were  received, 
it  will  amount  to  the  full  value  of  the  land,  if 
not  more,  at  the  time  the  deeds  were  made. 

8.  There  is  no  reason  to  disbelieve  Mrs.  Mets- 
ker when  she  swears  positively  that  she  did  not 
know  nor  suspect  her  husband's  insolvency  un- 
til bankrupt  proceedings  were  commenced. 

Her  statement  is  confirmed  by  the  allegation. 
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undispnted,  that  between  the  time  of  the  oon- 
Teyance  and  the  petition  in  bankruptcy  $4,000 
of  their  debts  were  paid,  and  the  bill  alleges  that 
their  debts  were  only  |S,000  in  excess  at  their 
assets. 

4  The  master  who  was  present  and  heard 
Mrs.  Metsker  t^tify,  and  could  see  her  manner, 
and  is,  therefore,  better  able  to  determine  the 
weight  due  to  her  testimony,  says  he  has  no 
doubt  she  was  a  creditor,  ana  was  in  ignorance 
of  Metsker's  insolvency.  Jkan  t.  JEhnerton,  103 
Mas8.,480. 

6.  The  conveyance  first  to  McCole,  who  paid 
nothing,  but  took  the  title  in  trust  for  Mrs. 
Metsker,  and  from  him  to  her,  was  to  satisfy 
the  common  law  inability  to  make  a  strict  con- 
veyance from  husband  to  wife,  and  is  no  evi- 
dence of  fraud. 

In  the  case  of  the  Ifat.  Bk.  v.  Tanmer,  180 
Mass.,  409,  that  court  savs :  "The  question 
whether  a  loan  by  the  wife  to  the  husband  of 
money,  which  is  her  separate  property,  upon  his 
proimse  to  repay  it,  creates  an  equity  in  her  fa- 
vor, which  a  court  of  equity  will  enforce,  has 
not  been  decided  in  this  Commonwealth,  But 
it  has  generally,  if  not  uniformly,  been  decided 
In  the  aflBrmative  in  other  courts,"  for  which 
numerous  cases  are  cited.  It  is  added:  "That 
the  jury  in  this  case  havingf  oimd  that  the  money 
delivered  by  the  wife  to  the  husband  was  by 
way  of  loan  and  not  of  gift,  and  that  his  sub- 
sequent conveyance  of  land  through  a  third 
person  to  her  u  repayment  of  that  loan,  was 
not  made  with  the  purpose  of  hindering,  delay- 
ing or  defrauding  creoitors,  that  conveyance, 
to  satisfy  his  equitable  obligiation  to  his  wife, 
was  not  a  voluntary  conveyance,  and  was  valid 
against  his  creditors.  BuUard  v.  Briggt,  7  Pick. , 
m ;  Fortnuk  v,  WiUard,  1«  Pick.,  48 ;  Btetion 
v.  (ySvUitan,  8  Allen,  821 ;  French  ▼.  ifofey, 
68  Mc,  826;  GrcMU  v.  Mover,  46  Pa.  St.,  680; 
Babeock  v.  Edder,  24  N.  Y.,  628;  Sleadmom,  v. 
Wittmr.  7  R.  I.,  481." 

audi.  Upreeitdy  the  ea»eheTe,a»  reported  hy 
the  matter  and,  as  toe  think,  ivpported  by  the 
evidence  ;  and  the  decree  of  the  (Xreuit  Court  it, 
therefore,  revereed  and  ffie  tote  remanded,  toitfi 
directions  to  dismiss  tlte  biU. 
True  copy.    Tent: 

James  H.  McKenney,  Clerk,  Sup.  Oourt,  U.  8. 


STATE  OP  NEW  HAMP8HIRB,  Om- 
plainant, 
t. 
STATE   OP   LOUISIANA,  EDWARD  A. 
BURKE.Treasuier,  LOUIS  A.  WILTZ,  Gov- 
ernor, BT  AL. 


STATE  OF  NEW  YORK,  Complainant, 

V. 

STATE  OP  LOUISIANA  et  ai., 

(Bee  S.  C,  Reporter's  ed.,  76-9L) 

8u4tt  in  name  of  State  on  bond*  of  another  State 
— eontroversy  between  States. 

1.  OwooTB  of  the  bonds  and  coupons  of  a  State, 
who  are  precluded  from  prosecuting  these  suits  In 
their  own  names,  cannot  sue  In  the  name  of  their 


lespeotive  States,  after  gettba  tbe  ooanntof  tfa» 
State.  A  State  cannot  allow  the  use  of  ita  namein 
such  a  suit  tor  the  beneflt  of  one  of  its  cttbena. 

t.  A  Steto  is  not  an  independent  Nation,  clottiad 
with  the  right  and  flaonlty  of  malting  an  Impenrtlw 
demand  upon  another  independent  State  for  the 
payment  of  debts  wlilch  it  owes  to  oitizena  of  tbe 
former. 

8.  One  State  oannot  create  a  controveny  with  so- 
other State,  within  the  meaning  of  that  term  as  naed 
in  the  judicial  clauses  of  the  Constitution,  by  aa- 
suming  the  prosecution  of  debts  owing  by  the  odier 
State  to  Its  citizens. 

[Nos.  2,  8,  Orig.] 

Argued  Apr.  18,  19,  tO,  188».    Decided  Mar. 

6,188S. 

BILLS  in  chancery. 
The  history  and  facts  of  the  case  afiptir 
in  the  opinion  of  the  court    See,  also,  Lmtisi- 
ana  v.  Jumel,  ante,  448. 

Only  a  brief  abstract  of  the  able  and  ex- 
haustive argument  of  counsel  can  be  here  given. 

Meters,  wheeler  H.  PeeUuun  and  Mattn 
W.  Ibppan,  Attg-Oen.  of  the  State,  for  New 
Hampsnire,  Complainant  in  No.  2: 

Pirst.  The  record  shows  a  controversy  of 
which  this  court  has  jurisdiction. 

The  word  controversy,  in  section  S,  article  8, 
of  the  Constitution  of  the  United  States,'  in- 
cludes controversies  arising  on  contract. 

See,  U.  8.  v.  Bank.  15  Pet.,  877. 

Second.  The  State  of  New  Hampshire  has, 
by  assignment  and  delivery,  the  legal  owns- 
shlp.and  isthe  bearer  of  these  negotiate  bonds. 
Between  an  ordinary  party  so  circomstanced 
and  an  ordinary  defendant,  no  question  as  to  the 
character  and  terms  of  the  assignment,  wb^her 
absolute  or  in  trust,  whether  taken  for  the  liti- 
gation or  otherwise,  could  arise.  Payment  to 
such  a  plaintiff  would  be  a  complete  l^al  ac- 
quittance, and  the  defendant  could  ask  no  more. 

SIteridan  v.  Mayor,  68  N.  Y. ,  80;  Mereer  0>.  v. 
Eaekett,  1  Wall.,  &(68U.  S.,  XVn.,  648);  JSimt 
v.TVsnM,  20  Wall.,  72(87U.S.,  XXU..  2SM5);8ee, 
also.  Says  v.  Sathom,  74  N.  Y.,  486,  and  cases 
cited. 

Third.  The  question  may  be  thus  stated: 
Complainant  alleges  that  the  State  of  Louisiana 
issued  its  bonds  to  bearer,  and  created  a  fund 
for  their  payment,  and  made  the  individual  de- 
fendents  ecu  ojfleio  trustees  of  that  fund  and 
charged  withits  administration.  That  the  indi- 
vidual defendants  are  about  to  divert  the  fcmd 
from  its  pledged  purposes.  The  rem^y  sought 
is  to  enjoin  such  diversion. 

No  remedy  is  sought  directly  against  the 
State.  If  the  State  could  not  be  made  a  party,  a 
court  of  equity  would  proceed  without  it. 

Board  ^  Liquidation  v.  MeComb,  93  U.  8.» 
581  (XXIII.,  628),  and  cases  cited. 

The  State  of  New  Hampshire  has  the  capadty 
to  acouire  and  become  the  bolder  and  beajer  oc 
these  bonds 

Life  of  Curtis,  voL  3,  p.  146;  Texaa  ▼.  VHiite, 
7  WaU.,  700  (74  U.  8.,  XIX.,  237);  U.  S.  v. 
Bank  (supra). 

Where  one  Sovereign  may  purchase  and  an- 
other may  make  bills,  surely  one  may  purchase 
the  bills  of  the  other. 

No  distinction  is  perceived  betweett  bills  and 
bonds. 

Nor  does  subdivision  1,  section  10,  article  S,  of 
the  Constitution,  which  forbids  a  State  to  enter 
into  any  agreement  or  compact  with  another 
State,  affect  the  right  of  complainent  to  hold 
these  bonds. 
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UnionBr.  S.R.Oi>. ▼.  B.  Tmn.A0a.R.Il.C!o., 
14  0*..  827;8  Storr,  Com.,  sees.  186^5, 1401-8. 

If,  thou,  complainant  can  become  the  owner 
and  holder  of  tnese  bonds,  surely  it  is  entitled 
to  the  same  remedies  in  this  conrt  to  -which  an 
individual  owner  would  be  entitled  in  the  dr- 
coit  court. 

It  is  not  necessary  in  this  case  to  pass  upon 
the  question  whether  the  complainant  would  be 
•warded  a  judgment  quod  reeuptret  in  a  simple 
action  at  law  against  the  State  of  Louisiana  on 
diese  bonds. 

Kone  of  the  difficulties  as  to  the  execution 
of  any  decree  passed  herein  tliat  were  appre- 
hended in  the  early  cases  («.  g.  Ghitluim  y. 
Otorgia,  2  Dall.,  419),  can  here  exist. 

The  decree  will  go  against  the  individual  de- 
ttaidants.  * 

Tbe  State  of  Louisiana  is  made  defendant,  not 
so  much  to  obtain  a  definite  judgment  against 
the  State  as  to  obviate  any  objection  that  might 
be  made,  that  the  prindpal  is  not  before  the 
court  in  a  ease  where  the  court  has  jurisdiction 
of  line  principaL  Such  objections  were  made 
in  the  owes  of  (Mom  v.  Bank.  S  Wheat.,  788, 
and  JJavit  v.  Orag.  IB  Wall.,  208  (88  U.  S., 
XXL,  447),  and  this  court  answered  them,  by 
saying  tbaX  the  action  would  be  against  the 
state  officers  without  the  presence  of  the  State 
OT  tnincipal,  i^iere  the  court  had  no  jurisdiction 
to  bring  m  the  i^rincipal. 

It  -would  be  singular  if ,  in  a  case  where  the 
eourt  had  jurisdiction  of  the  princip^,  making 
the-  prindpal  a  party,  should  oust  jurisdiction 
aatoall. 

Nor  does  the  fact  that  the  plaintiff  tias  be- 
anie tbe  o-wner  and  holder  of  these  bonds,  un- 
der and  pursuant  to  the  Act  stated  in  the  an- 
•wers,  oust  the  jurisdiction. 

The  -whole  question  has  recently  been  dis- 
cussed in  a  most  able  and  exhaustive  manner 
by  Hon.  Bradley  T.  Johnson,  of  Virginia,  in  tlie 
"  American  Law  Review  "  for  July,  1878. 

It  -was  also  discussed  during  the  last  preced- 
Idk  era  of  repudiation  in  our  country,  in  the 
"North  American  Review  "  for  January,  1844, 
by  the  late  Mr.  JiuUee  B.  R.  Curtis  of  tlus  court. 

The  ardck  of  Mr.  Curtis  is  also  published  in 
Us  life  by  his  son.B.  R  Curtis  of  Boston,  YoL 
a,  p.  98. 

MeMTt.  X«sUe  W.  Raaaell,  Atty-Oen.  cf 
the  State,  Dayld  Dudley  Field,  Wm.  A. 
Butr,  and  Donluimer,  Baton  <l  Dtyo,  tat  New 
Yortc,  Complainant  in  No.  8: 

This  isa  controversy  between  the  State  of  New 
York  as  plaintiff,  and  the  State  of  Louisiana, 
with  several  flnandal  officers  of  that  State,  as 
defendant.  Tlie  object  of  Uie  suit  is  to  procure 
redress  for  dtizens  of  New  York,  whose  claims 
against  the  State  of  Louisiana  have  been  openly 
iwndisted.  The  violation  of  its  most  solemn 
oUigations  by  the  State  defending  thU  suit  is 
flagrant.  No  words  need  be  wasted  on  that 
pomt.  Whether  in  aid  of  public  improvements, 
real  or  fanded  or  under  the  stress  of  war  or  by 
oompolsion  of  political  plunderers,  a  debt  of 
many  millions  had  been  contracted,  in  the  name 
and  aopaiently  by  the  authority  of  that  State. 
ThSu  oebt  was  compromised  in  1874,  tbe  State 
tfming  to  pay  sixty  per  cent  upon  the  remis- 
maa  of  the  remaining  f  or^.  The  compromise 
-was  prc^Maed,  first  by  the  Legislature,  and  then 
108  U.  8. 


by  the  people.  Nothing  -was  wanting  to  the 
solemnitf  oftheAct.  Bonds,  designated  as  con- 
solidated bonds,  payable  at  forty  vears,  with  in- 
terest at  seven  per  cent,  were  usued  for  the 
agreed  sixty  per  cent  of  the  debt,  and  by  the 
same  legislative  Act  and  constitutional  ordi- 
nance, which  provided  for  the  issue  of  the 
bonds,  a  continuing  tax  suffldent  to  pay  them 
was  laid  on  all  property  in  tbe  State,  and  the 
official  machineiy  was  provided  for  coUecting 
the  tax  and  payng  the  bonds;  that  is  to  say,  a 
tax  of  five  and  one  half  mills  on  the  doUar  of 
the  assessed  value  of  all  real  and  personal  prop- 
ertv  was  levied,  and  the  Auditor  and  Treasurer 
and  a  board  of  liquidation-,  consisting  of  the 
Governor,  LieutenantQovemor,Auditor,  Treas- 
urer, Secretary  of  State,  Speaker  of  the  House  of 
Representatives  and  the  Fiscal  Agent  were  di- 
rected to  assess  and  coUectthe  tax  and  pay  the 
bonds.  A  diversion  of  the  fund  from  this,  it» 
legitimate  channd,  was  dedared  to  be  felony; 
obstnictioQ  of  the  machinery  was  declared  to- 
be  a  misdemeanor;  and  finally  it  -was  ordained 
that  each  provision  of  tlie  Act  -was  a  contract 
between  the  State  and  every  holder  of  the  bonds. 
These  measures  were  taken,  in  order  that  nO' 
further  legislation  or  appropriation  should  be 
necessary  for  the  assessment  and  collection  of 
the  tax  and  the  payment  of  the  debt  The  con- 
solidated bonds  were  accordingly  issued,  and 
many  of  them  are  hdd  by  dtizens  of  New  York. 

These  bonds  being  thus  issued  and  the  old 
debt  thereby  extinguished,  the  State  turned 
upon  the  new  cremtors  and  repudiated  thdr 
demands.  Within  five  years  of  the  time  when 
the  statute  and  Constitution  just  redted  took 
affect,  a  new  Ordinance  was  adopted  by  the 
people  of  Louisiana,  purporting  to  be  an  amend- 
ment of  their  Constitution,  by  -which  the  interest 
due  January  1,  1880,  was,  in  the  phraseology 
of  the  Ordinance,  remitted;  that  is  remitted  by 
the  debtor,  and  the  bondholders  were  offered 
the  option  of  taking,  instead  of  seven  per  cent 
interest  every  year,  two  per  cent  for  the  first 
five  years,  alter  January,  1880;  three  per  cent 
for  the  next  fifteen;  and  four  per  cent  there- 
after, or  new  bonds  at  the  rate  of  seventy-five 
cents  on  the  dollar,  -with  interest  at  four  per 
cent. 

We  have  thus  before  the  court  the  State  of 
Louisiana,  maker  of  the  bonds,  the  financial  of- 
ficers who  were  charged  -with  the  assessment 
and  collection  of  the  necessary  taxes  and  the 
payment  of  the  debt.  Neither  the  State  nor  the 
individual  defendants  offer  any  defense  for  the 
State.  They  simply  deny  the  power  of  this 
court  to  enforce  the  demands  of  justice. 

Why  should  it  be  thought  derogatory  to  the 
dignity  of  a  sovereign  State  to  answer  in  a  court 
for  its  engagements?  There  is  not  a  Common- 
wealth, save  our  own,  nor  a  I>rince  in  Christen- 
dom, save  one,  that  cannot  be  made  thus  to  an- 
swer. Every  State  of  the  old  world  and  the 
new,  except  the  States  of  this  Union,  and  every 
Prince  except  the  Czar,  may  be  sued  in  a  court 
of  justice,  by  f  ordgner  or  native,  dtizen  or  sub- 
ject Bnrnn't  Ca»e,  6  Ct  of  CL,  171;  Fiehera'* 
Case,  9  Ct  CI.,  264. 

We  shall  discover  in  the  issue  of  the  present 
suit,  wheUier  the  States  of  this  Union  alone,  of 
all  the  constitutional  governments  in  the  world, 
are  above  justice  and  judgment 
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First.  Can  a  State  of  this  Union  implead  an- 
other State,  in  this  court,  for  a  moner  demand  T 

The  case  of  ofiisJtolm  v.  Oa.,  8 Dalf.,  419,  ceiv 
tainly  decided  that  the  Constitntion  included 
money  demands,  among  those  which  wovdd  con- 
stitute a  cause  of  action  in  tliis  court,  against  a 
State. 

See,  also,  Vanstophont  y.  Md..  2  Dall.,  401; 
Onoald  v.  N.  K,  2  Dall.,  401,  402,  415;  Gray- 
son. V.  Fa.,  8  Dall.,  320;  HoUitwtwortiiv.  Va., 
«  Dall.,  378;  Hugery.  8.  0.,  8  Dall^  880;  Out- 
ting  V.  5.  a,  a  Dall.,  416,  note;  iV.  T.  v.  Conn., 
4  Dall.,  1. 

Second.  The  assignment  by  the  citizens  of 
New  York  to  the  State  of  New  York,  of  the 
money  demand,  is  a  valid  transfer,  according  to 
the  laws  of  the  place  where  the  assignment  was 
made. 

The  demand  being  thus  vested  in  the  State, 
-carries  with  it  the  right  to  demand  payment  and 
to  give  an  acquittance  when  payment  is  made. 
If  it  may  demand  payment,  it  may  follow  up 
the  demand  by  suit,  unless  there  be  some  posi- 
tive prohibition  to  sue. 

The  motive  of  the  purcliase  or  assignment  is 
not  material,  unless  made  so  by  positive  law. 

Third.  The  real  ground.however,  of  the  pres- 
«nt  suit  is  the  right  and  duty  of  New  York,  as 
«  soverei^  State,  sovereign  in  all  things  save 
as  subordinated  to  the  Union  by  the  federal  com- 
pact, to  assert  the  rights  of  her  citizens,  when 
they  have  been  despoiled  by  another  State,  and 
there  are  no  other  means  ot  redress. 

"The  right  of  interference  on  the  part  of  the 
State,  for  the  purpose  of  enforcing  the  perform- 
ance of  justice  to  its  citizens  from  a  foreign 
State,  stands  upon  an  unquestionable  foun£i- 
tion,  when  the  foreign  State  has  become  itself 
the  debtor  of  these  citizens." 

Pbill.  Int.  Law,  2d  Lond.  ed.  Vol.  2,  p.  8;  4 
Hen.  4,  ch.  VII;  French  Ordinaneede la  Marine, 
of  1861;  Grotius,  book  8,  ch.  2,  sec.  6,  subd.,  2; 
Vatt.,  book  2,  ch.  18,  p.  847,  Chitty's  ed.  with 
Ligersoll's  Note*,  1860;  Rives'  Life  and  Times  of 
Xadison,  Vol.  I,  p.  584;  Vol.  2,  p.  41;  Manning 
Law  Nat.,  Amos'^ed.,  75,  p.  150;  Twiss.Vol. 
■2,  sec.  II  referring  to  Grotius,  book  2,  p.  2,  sec. 
14;  Puff.,  book  1,  p.  18,  sec.  10;  Vatt.,  book  2, 
p.  342. 

Such,  were  it  not  for  the  Federal  Constitution, 
would  have  been  the  rights  and  the  remedies  for 
their  enforcement,  on  the  part  of  New  York 
against  Louisiana.  Our  contention  is,  that  in 
their  stead,  under  the  Constitution,  the  right  of 
New  York  to  demand  of  Louisiana  the  fulfill' 
ment  of  her  obligation,  to  pay  her  debts  to  the 
citizens  of  New  York,  exists  as  fully  as  before, 
and  that  in  place  of  negotiation,  arbitration,  em- 
bargo, reprisal,  or  war,  as  the  means  of  enforc- 
ing the  right,  there  is  substituted  an  orderly  and 
peaceful  litigation  in  this  Supreme  Court  of  the 
Union. 

Mettrs.  John  A.  Campbell  and  J.  C.  Egan, 
Ai^-Oen.  ffj'  Loui»tana,  for  respondent: 

First.  The  Judicial  power  of  the  United  States 
docs  not  extend  to  any  suit  commenced  or  pros- 
«cuted  by  any  individual  or  corporation  against 
one  of  the  States  of  this  Union.  No  court  of 
the  United  States  has  renderedaflnal  judgment 
in  any  such  suit,  since  the  Constitution  has  ex- 
isted. 

Federalist,  No.  81;  Briggt  v.  lAght-Boatt,  11 
Allen,  167;  R.  S.  Co.  \.  Commonwalth,  127 
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Mass.,  48;  8tate  y.  Leekie.  14  La.  Ann.,  $51; 
Suiann  v.  Bue^,  40  Miss.,  268;  BanJt  v.  ffa$t' 
ingt,  1  Walk.  (Mich.),  9;  B.  R.  Oo.  v.  Alabcma, 
101  U.  S.,  882  (XXV.,  073);  Pengree  v.  Coffin, 
12  Gray,  288. 

Second.  The  conventions  or  agreements  of 
one  of  the  States  of  the  Union  with  individuals, 
create  no  juridical  relation  between  the  parties, 
nor  a  juridical  obligation.  The  immunity  of 
the  State  from  suit  or  claim  in  the  courts  ot'  the 
United  States,  in  her  own  courts,  or  elsewhere, 
leaves  her  conventions  or  agreements  without 
other  than  moral  sanctions. 

Federalist  No.  81;  Hamilton,  Bep.  Annals  of 
Cong.,  1706,  pp.  18, 82;  6  Webster,  Works,  587; 
1  Calhoun's  Works,  280-268;  Qmieh  v.  Crtd. 
Fbn.,  L.  R.,  8  Q.  B.,  884;  1  Aust.  Juris.,  277; 
42  Dalloz,  Jurisp.  Gen.  Tresor  public.  No.  1105; 
U.  8.  V.  Bank  of  U.  S,,  6 How.,  882;  Sturgfiv. 
OrovminjJiield,  4  Wheat,  122;  Dartmoutlt  OoO. 
V.  Woodteard,  4  Wheat.,  618;  Ogden  r.  Sauft- 
den,  18  Wheat.,  213. 

The  Roman  jurists  distinguished  between 
public  conventions  and  private  contracts,  and 
they  gave  an  admonition  that  they  should  ncrt 
be  confused,  and  that  different  oonsiderationa 
and  princi^es  applied  to  them. 
'  Third,  "rhe  faculty  conferred  upon  the  State 
is  to  bring  suits  here  in  respect  to  controversiea 
with  other  States  of  the  Union,  or  with  citizena 
of  other  States.  It  is  a  faculty  denied  to  the 
United  States  and  to  all  its  citizena.  Controver- 
sies between  two  or  more  States  must  be  shown 
to  the  court  as  the  ground  of  juriadicticHi  over 
the  cause.  The  fj^nt  is  special,  circumscribed 
and  particular.  The  controTetsy  must  exiM  be- 
tween the  States  and  not  others.  Oontrovenies 
between  States  have  but  little  similarity  to  those 
between  individuals.  They  arise  out  of  their 
public  relations  and  intercourse,  and  where  their 
corporate  or  political  rights  are  involved.  la 
the  Articles  of  Confederation,  and  in  the  prece- 
dents shown  by  the  records  of  this  court,  the 
only  causes  of  controversy  known  arise  out  of 
unascertained  or  disputed  boundaries  and  juris- 
diction. 

N.  J.  V.  N.  T.,  6  Pet.,  884;  B.  I.  v.  Mam., 
12  Pet.,  657;  Jto.  v.  G'o.,  17  How.,  478  (68  U. 
8.,  XV.,  181);  Ala.  v.  Oa.,  28  How.,608  rt»4U. 
S.,  XVI.,  568);  8.  G.  v.  Ga.,  08U.  8..4(X±IIL. 
782);  Mo.  V.  la.,  7  How.,  660. 

'The  fact,  that  this  is  no  other  than  a  vica- 
rious controversy  between  the  States,  is  estab- 
lished. New  York  is  a  volunteer  to  mafaitein 
her  citizen  in  his  claim  by  lending  to  bim  her 
name  for  use  in  this  court 

Fourth.  Every  holder  taking  the  bonds  of  tbe 
State  had  full  knowledge  that  no  suit  could  be 
maintained  in  this  court  or  in  any  other,  in  owe 
of  a  failure  to  make  any  payment  No  suit  baa 
been  commenced  against  the  State,  excqH  un- 
der the  Acts  procured  from  New  Hampshire 
and  New  York  in  this  court 

Fifth.  The  States  never  parted  with  the  ex- 
emption and  immunity  from  suit,  which  Hant- 
ilton  testifies  every  State  was  possessed  of  and 
enjoyed  at  the  time  the  Constitntion  was  ftamed; 
tlierc  was  no  intent  on  their  part  to  abdicate  or 
relinquish  that  privilege  of  sovereigntv;  and 
when  it  was  invaded  by  a  responsible  aottori^, 
there  was  a  successful  resistance  to  it  Had 
there  been  a  grant  of  such  a  jurisdiction  totUs 
court,  it  might  have  afforded  some  sanction  to 
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the  argument  that  the  States  were  municipoli- 
tiei  subject  to  the  dominatioa  of  national  eov- 
«miiKnt,  and  that  the  government  established 
WM  a  government  v{tlu>ut  limitation  upon  its 
powers.  The  11th  Amendment  to  the  Constitu- 
tion removes  every  foundation  for  such  a  con- 
chuion. 

■  Mr.  ChitfJiuUee  Watte  delivered  the  opin- 
ion of  the  cdnrt: 

On  the  18th  of  July,  1870,  the  General  C!ouit 
<A  Kew  Hampshire  paJ9sed  an  Act,  of  which  the 
following  is  a  copy: 
"An  Act  to  Protect  the  Rights  of  Citizens  of  this 

State,  Holding  Claims  against  Other  States. 
Bt  it  enacted,  hy  the  Senate  and  Roam  of  Bepre- 
teniativeein  General  Court  eontened: 
Sec.  1.  Whenever  any  citizen  of  the  State 
shall  be  the  owner  of  any  claim  against  any  of 
tin  United  States  of  America,  arising  upon  a 
mitten  obligation  to  pay  money  issued  by  such 
State,  which  obligation  shall  be  past  due  and 
unpaid,  such  citizen  holding  such  claim  may 
ungn  the  same  to  the  State  of  New  Hampshire, 
and  deposit  the  assigimient  thereof,  duly  exe- 
cuted and  acknowledged  in  the  form  and  man- 
ner provided  for  the  execution  and  acknowled^ 
Dent  of  deeds  of  real  estate,  by  the  laws  of  this 
State,  together  with  all  the  evidence  necessary 
to  substantiate  such  claim,  with  the  Attorney- 
General  of  the  State. 

Sec  2.  Upon  each  deposit  being  mBde,it  shall 
h*  the  duty  of  the  Attomey-Gkneral  to  examine 
mch  claim  and  the  evidence  thereof,  and  !f ,  in 
his  opinion,  there  is  a  valid  claim  which  shall 
he  inst  and  equitable  to  enforce,  vested  by  such 
awBgnmept  in  the  State  of  Kew  Hampshire,he, 
the  Attorney-General,  shall,  upon  the  assignor 
of  sach  claim  depositing  with  him  such  sum  as 
he,  the  said  Attomey-(^eral,  shall  deem  nec- 
eassry  to  cover  the  expenses  and  disbursements 
incident  to  or  which  may  become  incident  to 
the  collection  of  said  claim,  bring  such  suits, 
actions  or  proceedings  in  the  name  of  the  State 
of  New  Hunpshire, In  the  Supreme  Court  of 
the  United  States,  as  he,  the  said  Attorney-Gen- 
eral, ahall  deem  necessary  for  the  recovery  of 
the  money  due  upon  such  claim ;  and  it  shall 
be  the  duty  of  the  said  Attorney-General  to 
prosecute  such  action  or  actions  to  final  judg- 
ment, and  to  take  such  other  steps  as  may  bia 
Decenary  after  judgment  for  the  collection  of 
•aid  claim,  and  to  carry  such  judgment  into  ef- 
fect, or,  with  the  consent  of  the  assignor,  to 
compromise,  adjust  and  settle  such  claim  before 
or  alter  judgment. 

Sec  8.  Nothing  in  this  Act  shall  authorize 
the  expenditure  of  any  money  belonging  to  this 
State,  but  the  expenses  of  said  proceedings  shall 
be  jaai.  by  the  assignor  of  such  claim;  and  the 
a«ignor  of  such  claim  may  associate  with  the 
Attorney-General  in  the  prosecution  thereof,in 
the  name  of  the  State  of  New  Hampshire,  such 
otiier  connsel  as  the  said  assignor  may  deem 
necessary,  but  the  State  shall  not  be  liable  for 
the  fees  of  such  counsel  or  any  part  thereof. 

Sec  4.  The  Attorney-General  shall  keep  all 
noneya  collected  upon  such  claim  or  by  reason 
of  any  compromise  of  any  such  claim,  separate 
and  apart  from  any  other  moneys  of  this  State 
which  may  be  in  his  hands,  and  shall  deposit  the 
same  to  his  own  credit,  as  special  trustee  under 
this  Act,iii8Ucbbankor  banks  as  he  shall  select; 
1WC.8. 


and  the  said  Attorney-General  shall  pay  to  the 
assignor  of  such  claims  all  such  sums  of  money 
as  may  be  recovered  bv  him  in  compromise  or 
settlement  of  such  claims,  deducting  therefrom 
all  expenses  incurred  by  said  attorney  not  be- 
fore that  time  paid  by  the  assignor. 

Sec.  6.  This  Act  shall  take  effect  on  its  pas- 
sage." 

Under  this  Act  six  of  the  consolidated  bonds 
of  the  State  of  Louisiana,particularly  described 
in  the  cases  of  Lortitiana  ■v.Jumel  and  Elliott  y. 
Wilti,  just  decided  [ante,  448],  were  assigned 
to  the  State  of  New  Hampshire  by  one  of  its 
citizens.  This  assignment  was  made  for  the 
purposes  contemplated  in  the  Act,  and  passed 
to  the  State  no  other  or  different  title  than  it 
would  acquire  in  that  way.  After  the  assign- 
ment was  perfected,  a  bill  in  equity  was  filed  in 
this  court  in  the  name  of  the  State  of  New 
Hampshire,  aa  complainant,  against  the  State 
of  Louisiana  and  the  sevenl  officers  of  that 
State  who  compose  the  board  of  liquidation 
provided  for  in  the  Act  authorizing  the  issue  of 
the  bonds.  The  averments  in  the  bill  are  sub- 
stantially the  same  as  those  in  La.  v.  Jumel, 
lupra,  save  only  that  in  this  case  the  ownership 
of  the  bonds  specially  iovolved  is  stated  to  be 
in  New  Hampshire,  while  in  that  it  was  in 
Elliott  and  his  associates.  The  prayer  is  in  sub- 
stance for  a  decree  that  the  bonds  and  the  Act 
and  constitutional  amendment  of  1874  consti- 
tute a  valid  contract  between  Louisiana  and  the 
holders  of  its  bonds ;  that  the  defendants  and 
each  of  them  may  be  prohibited  from  diverting 
the  proceeds  of  the  taxes  levied  under  the  Act 
from  the  payment  of  the  ioterest,  and  that  the 
provisions  of  the  debt  Ordinance  of  1879  may 
be  adjudged  void  and  of  no  effect,  because  they 
impair  the  obligation  of  the  contract.  The  bill 
was  signed  in  tbe  name  of  New  Hampshire  by 
the  Attorney-General  of  that  State,  and  also  by 
the  same  counsel  who  appeared  for  Elliott, 
Gwyim  ie  Walker,  in  their  suit  in  equity  just 
decided. 

On  the  16th  of  May,  1880.  the  Legislature  of 
New  York  passed  the  following  Act: 
"An  Act  to  Protect  the  Rights  of  Citizens  of 

this  State  Owning  and  Holding  Claims  against 

Other  States. 
3%«  People  oftKe  State  of  Nea  York,  repreaenied 

in  Senate  and  AnenMy,  doenaet  atfolUmia: 

Sec.  1.  Any  citizen  of  this  State,  being  the 
owner  and  holder  of  any  valid  claim  againS  any 
of  the  United  States  of  America,  arismgupona 
written  oblinttion  to  pay  money,  made,  exe- 
cuted and  delivered  by  such  State,  which  obli- 
gation shall  be  past  due  and  unpaid,  may  as- 
sign the  same  to  the  State  of  New  York,  and 
deliver  the  assignment  thereof  to  the  Attorney- 
General  of  the  State.  Such  assignment  shall 
be  in  writing  and  shall  be  duly  acknowledged 
before  an  officer  authorized  to  take  the  acknowl- 
edgment of  deeds,  and  the  certificate  of  such 
acknowledgment  shall  be  duly  indorsed  upon 
such  assignment  before  the  delivery  thereof. 
Every  such  assignment  shall  contain  a  guaranty, 
on  the  part  of  the  assignor,  to  be  approved  by 
the  Attorney-General,  of  the  expenses  of  the 
collection  of  such  claim,  and  it  shall  be  the 
duty  of  the  Attorney-General,  on  receiving  such 
assignment,  to  require,  on  behalf  of  such  as- 
signor, such  security  for  said  g^uaranty  as  he 
shall  deem  adequate. 
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Sec.  8.  XTpon  the  execution  and  delireiy  of 
(ttch  assignment,  in  the  manner  provided  for  in 
section  one  of  this  Act,  and  fuinisbing  the  se- 
curity as  in  said  section  provided,  and  the  de- 
liveiy  of  such  claim  to  Imn,  the  Attomey-Oen- 
eral  shall  bring  and  prosecute  such  action  or 
proceeding,  in  the  name  of  the  State  of  New 
York,  as  shall  be  necessary  for  the  recovery  of 
the  money  due  on  such  claim,  and  the  said  At- 
tomey-Qeneial  shall  prosecute  such  action  or 
proceeding  to  final  judgment,  and  shall  take 
such  proceedings  after  judgment  as  may  be  neo- 
essaiy  to  effectuate  the  same. 

Sec.  8.  The  Attorney-General  shan  forthwith 
deliver  to  the  Treasurer  of  the  State,  for  the  use 
of  such  assignor.all  moneys  collected  upon  such 
daim,  first  deducting  th^efrom  all  expenses  in- 
curred by  him  in  the  collection  thereof,  and 
said  assignor,  or  his  legal  representatives,  shall 
be  paid  said  money  by  said  Treasurer  upon  pro- 
ducing the  check  or  draft  therefor  of  the  Attor^ 
ney-General  to  his  or  their  order,  and  proof  of 
his  or  their  identity. 

Sec.  4.  This  Act  shall  take  effect  immedi- 
ately." 

On  the  20th  of  April,  1881,  E.  E.  Goodnow 
and  Benj.  Qiaham,  being  the  holders  and  own- 
ers of  tlurty  coupons  cut  from  ten  of  the  con- 
solidated bonds  of  Louisiana  falling  due  Janu- 
ary 1,  1880,  July  1, 1880,  and  January  1,  1881, 
assigned  them  to  the  State  of  New  York  by  an 
instrument  in  writing,  of  which  the  following 
is  a  copy : 

"Enow  all  men  by  these  presents,  that  we,  the 
undersigned,  citizens  of  the  State  of  New  York, 
being  the  owners  and  holders  of  valid  claims 
against  the  State  of  Louisiana,  arising  upon 
written  obligations  to  pay  money,  made,  exe- 
cuted and  delivered  by  the  State  of  Louisiana, 
and  now  past  due  ana  unpaid,  being  the  cou- 

Sons  hereto  annexed,  in  consideration  of  one 
ollar  to  each  of  us  paid  by  the  State  of  New 
York,  and  for  other  good  and  valuable  consid- 
erations, hereby  assign  and  transfer  the  said 
claims  and  coupons  to  the  State  of  New  York. 

And  we  do  hereby  covenant  with  the  said 
State,  that  if  an  attempt  is  made  by  it  to  collect 
the  said  claim  from  the  State  of  Ix>msiana,  we 
will  pay  all  the  expenses  of  the  collection  oi  the 
same. 

In  witness  whereof  we  have  hereunto  set  our 
hands  and  afSxed  our  seals  this  twentieth  day 
of  April,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty -one. 

E.  K.  Goodnow.    ri-.8.] 
Benj.  Graham.        [i<-B.J 

Sealed  and  delivered  m  presence  of — 
Frank  M.  Carson." 

Thereupon  the  State  of  New  York,  on  the 
26th  of  April,  filed  in  this  court  a  bill  in  equity 
against  the  State  of  Louisiana  and  the  officers 
oit  the  State  composing  the  board  of  liquida- 
tion, with  substantially  the  same  averments  and 
the  same  prayer  as  in  that  of  the  State  of  New 
Hampshire.  There  was,  however,  a  statement 
in  this  bill  not  in  the  other,  to  the  eOect  that 
many  of  the  consolidated  bonds  were  issued  to 
citizens  of  the  State  of  New  York  in  exchange 
for  old  bonds  of  Louisiana  which  they  held.and 
that  citizens  of  New  York  now  hold  and  own 
bonds  of  the  same  class  to  a  large  amount.  Tes- 
timony has  been  taken  in  support  of  this  aver- 
ment. 
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The  first  question  we  have  to  setUeis,wbeth- 
er^upon  the  facta  shown,  these  suits  can  be  msin- 
tamed  in  this  court. 

Article  m.,  section  2,  of  the  Constitution  ino- 
vides  that  the  judicial  power  of  the  United  8tat» 
shall  extend  to  controversies  between  two  or 
more  States,  and  between  a  State  and  dtizensof 
another  State.  By  the  same  article  and  section 
it  is  also  provided  that  in  cases  in  which  a  State 
shall  be  apar^,  the  Supreme  Court  shall  have 
original  Jurismction.  By  the  Judiciary  Act  of 
1789,  ch.  20,  sec.  18,  1  Stat,  at  L.,  80,  the  Sd- 
preme  Court  was  given  "Exclusive  JuriadictioD 
of  all  controversies  of  a  civil  nature,  where  a 
State  is  a  party,  except  between  a  State  and  its 
citizens;  and  except  also  betweoi  a  State  and 
Citizens  of  other  States,  or  aliens,  in  which  lat- 
ter case  it  shall  have  original  but  not  exdusivfr 
Jurisdiction." 

Such  being  tiie  condition  of  the  law,  Alexan- 
der Chisholm,  as  executor  of  Bobert  Farqnar, 
commenced  an  action  of  attumpiitia  (his  coa|t 
against  the  State  of  G^irgia,  and  process  waa 
served  on  the  Governor  and  Attomey-OeneraL 
Ohitfioim  V.  Georgia,  2  DaU.,  419.  On  the  lltb 
of  August,  1792,  after  the  process  was  th\u 
served,  Mr.  Randolph,  the  Attomev-Oeneralof 
the  United  States,  as  counsel  for  the  plaintifE, 
moved  for  a  judgment  by  default  on  the  fourth 
day  of  the  next  Term,  unless  the  State  should 
then,  after  notice,  show  cause  to  the  contiaiy. 
At  the  next  Term,  Kr.  Ingersoll  and  Mr.  Dallas 
I>re8ented  a  written  remonstrance  and  protesta- 
tion on  behalf  of  the  State  against  the  exeidw 
of  jurisdiction,  but  in  consequence  of  positive 
instructions  they  declined  to  argue  the  question. 
Mr.  Randolph,  thereupon,  proceeded  alone,  and 
in  opening  his  argument  said,  "I  did  not  want 
the  remonstrance  of  Georgia,  to  satisfy  me  that 
the  motion  which  I  have  made  is  unpopular. 
Before  the  remonstrance  was  read,  I  hadleamt 
from  the  Acts  of  another  State,  whose  will 
must  always  be  dear  to  me,  that  she  too  con- 
demned it. 

On  tiie  19th  of  February,  1798,  the  judgment 
of  the  court  was  announced,  and  the  jurisdic- 
tion sustained,  four  of  the  Justices  being  in  fa- 
vor of  granting  the  motion  and  one  against  iL 
All  the  Justices  who  heard  the  case  filed  opin- 
ions, some  of  which  were  very  elaborate,  and  it 
is  evident  the  sulnect  received  the  most  careful 
consideration.  Mr.  Justice  Wilson  in  his  opin- 
ion uses  this  language  (p.  465):  "Another  de- 
clared object  (of  the  Constitution)  is,  'to  estab- 
lish justice.'  This  points,  in  a  particular  man- 
ner, to  the  judicial  authority.  And  when  we 
view  this  object  in  conjunction  with  the  decla- 
ration, 'that  no  State  shall  pass  a  law  impairing 
the  obligation  of  contracts;'  we  shall  probably 
think,  that  this  object  points,  in  a  particular 
manner,  to  the  jurisdiction  of  the  court  over  the 
several  States.  What  good  purpose  could  this 
constitutional  provision  secure,  if  a  State  mi^it 
pass  a  law  imrairing  the  obligation  of  iU  «W)» 
contracts;  and  be  amenable,  lor  such'  a  viola- 
tion of  right,  to  no  controlling  judiciBtT  pow- 
er?" And  CW./«*<toJay(p.  479):  "Tbeex- 
tcnsion  of  the  judiciary  power  of  the  United 
States  to  such  controversies,  appears  to  me  tobs 
viite,  because  it  is  honest,  and  because  it  is  «•»- 
ftil.  It  is  honest,  because  it  provides  for  dotng 
justice  without  respect  to  persons,  and  by  a»> 
curing  individual  citizens  as  well  as  Statei,ka 
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(Mr  respecUve  rights,  performs  the  promise 
which  every  free  government  makes  to  everv 
free  citizen,  of  equal  justice  and  protection.  It 
ii  vffviX,  bMauae  it  is  honest,  because  it  leaves 
ooteroi  the  most  obscure  and  friendless  citizen 
triihoot  means  of  obtaining  justice  from  a 
adgfaboring  State;  because  it  obviates  occasions 
of  quarrels  between  States  on  account  of  the 
claims  of  their  respective  citizens;  because  it 
recognizes  and  strongly  rests  on  this  great  moral 
truth,  that  justice  is  the  same  whether  due  from 
one  man  or  a  million,  or  from  a  million  to  one 
man;  because  it  teaches  and  greatly  appreciates 
tlK  value  of  our  free  republican  national  gov- 
«niinent  which  places  all  our  citizens  on  an  equal 
footing,  and  enables  each  and  every  of  them  to 
obtain  justice  without  any  danger  of  being 
OTerbome  with  the  might  and  number  of  their 
opponents;  and,  because  it  brines  into  action, 
ana  enforces  the  great  and  glorious  principle, 
that  the  people  are  the  Sovereign  of  this  coun- 
tiT,  and  consequently  that  fellow  citizens  and 
joint  Sovereigns  cannot  be  degraded  by  appear- 
ing with  each  other  in  their  own  courts  to  have 
tbar  controversies  determined." 

PriM  to  this  decision,  the  public  dicussions 
had  been  confined  lo  the  power  of  the  court 
under  the  Constitution  to  entertain  a  suit  in 
&vor  of  a  citizen  antinst  a  State,  many  of  the 
leading  members  en  the  Convention  arguing, 
with  great  fotoe,  against  it.  As  soon  as  the  de- 
dakm  was  announced,  steps  were  taken  to  ob- 
tain an  Amendment  of  the  Constitution  with- 
drawing jurisdiction.  About  the  time  the  judg- 
ment was  rendered,  another  suit  was  begun 
against  Hassacbusetts,  and  process  served  on 
John  Hancock,  the  Oovemor.    This  led  to  the 
'Oaavening  of  the  General  Court  of  that  Common- 
wealth, which  passed  resolutions  instructing 
tiie  Senators  ana  requesting  the  members  of  the 
House  of  Representatives  from  the  State  "  To 
adopt  the  most  speedy  and  effectual  measures 
in  their  power  to  obtain  such  Amendments  in 
the  Constitution  of  the  United  States  as  will 
ronove  any  clause  or  articles  of  the  said  Con- 
stitation,  which  can  be  construed  to  imply  or 
Justify  a  dedaion  that  a  State  is  compellable  to 
,  answer  in  any  suit  by  an  individual  or  individ- 
uals in  any  courts  of  the  United  States."  Other 
States  also  took  active  measures  in  the  same 
direction  and,  soon  after   the  next  Congress 
came  together,  the  11th  Amendment  to  the  Con- 
stitnticHi  was  proposed,  and  afterwards  ratified 
ty  tiie  requisite  number  of  States,  so  as  to  go  into 
«rect  on  the  8th  of  January,  1798.  That  Amend- 
ment is  as  follows: 

"The  ludidal  power  of  the  United  States 
diaU  not  be  construed  to  extend  to  any  suit  in 
law  or  equity,  commenced  or  prosecuted  against 
one  of  the  United  States  by  citizens  pf  another 
Slate,  or  by  citizens  and  subjects  of  any  f or- 
«iKD  State.* 

Under  the  operation  of  this  Amendment  the 
actual  oimers  of  the  bonds  and  coupons  held 
hr  New  Hampshire  and  New  York  are  pr»- 
doded  from  prosecuting  these  suits  in  their  own 
namesL  The  real  question,  therefore,  is,  whether 
titey  csoi  sue  in  the  name  of  their  respective 
8liieB  after  getting  the  consent  of  the  State,  or, 
to  pat  it  In  another  way, whether  a  State  can  al- 
low the  ciae  of  its  name  in  such  a  suit  for  the 
benefit  of  one  of  its  citizens. 

The  language  of  the  Amendment  is,  in  effect,  | 
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that  the  judicial  power  of  the  United  States 
shall  not  extend  to  any  suit  commenced  or 
prosecuted  by  citizens  of  one  State  against  an- 
other State.  No  one  can  look  at  the  pleadings 
and  testimony  in  these  cases,  without  being 
satisfied,  beyond  all  doubt,  that  they  were,  in 
legal  effect,  commenced,  and  are  now  prose- 
cuted, solely  by  the  owners  of  the  bonds  and 
coupons.  In  New  Hampshire,  before  the  Attor-  • 
ney-General  is  authorized  to  begin  a  suit,  the 
owner  of  the  bond  roust  deposit  with  him  a 
sum  of  money  sufficient  to  pay  all  costs  and  ex- 
penses. No  compromise  can  be  effected  except 
with  the  consent  of  the  owner  of  the  claim.  No 
money  of  the  State  can  be  expended  in  the  pro- 
ceeding, but  all  expenses  must  be  borne  by  the 
owner,  who  may  associate  with  the  Attorney- 
Oeneral  such  counsel  as  he  chooses,  the  State 
being  in  no  way  responsible  for  fees.  All  mon- 
eys collected  are  to  be  kept  by  the  Attorney- 
General,  as  special  trustee,  separate  and  aput 
from  the  other  moneys  of  the  State,  and  paid 
over  by  him  to  the  owner  of  the  claim,  after  de- 
ducting all  expenses  incurred  not  before  that 
time  paid  by  the  owner.  The  bill,  although 
signed  by  the  Attorney-General,  is  also  signed 
and  was  evidently  drawn  by  the  same  counsel 
who  prosecuted  the  suits  for  the  bondholders  in 
Louisiana,  and  it  is  manifested  in  manv  ways 
that  both  the  State  and  the  Attomey-Genend 
are  only  nominal  actors  in  the  proceeding.  The 
bond  owner,  whoever  he  may  be,  was  the  pro- 
moter and  is  the  manager  of  the  suit.  He  pays 
the  expenses,  is  the  only  one  authorized  to  con- 
clude a  compromise,  and  if  any  money  is  ever 
collected,  it  must  be  paid  to  him  without  even 
mssing  through  the  form  of  getting  into  the 
Treasury  of  the  State. 

In  New  York  no  special  provision  is  made 
for  compromise  or  the  employment  of  addi- 
tional counsel,  but  the  bonaholder  is  required 
to  secure  and  pay  all  exx)enses  and  gets  all  the 
money  that  is  recovered.  This  State,  as  well  as 
New  Hampshire,  is  nothing  more  nor  less  than 
a  mere  collecting  agent  of  the  owners  of  the 
bonds  and  coupons;  and  while  the  suits  are  in 
the  names  of  the  States,  they  are  under  the 
actual  control  of  individual  citizens,  and  are 
prosecuted  and  carried  on  altogether  by  and  for 
them. 

It  is  contended,  however,  that,  notwithstand- 
ing ttie  prohibition  of  the  Amendment,  the 
States  may  prosecute  the  suits,  because,  as  the 
Sovereign  and  trustee  of  its  citizens,  a  State  is 
"  Clothed  with  the  right  and  faculty  of  mak- 
ing an  imperative  demand  upon  another  inde- 
pendent State  for  the  payment  of  debts  which 
It  owes  to  citizens  of  the  former."  There  is  no 
doubt  but  one  Nation  may,  if  it  sees  fit,  demand 
of  another  Nation  the  payment  of  a  debt  ow- 
ing by  the  latter  to  a  citizen  of  the  former. 
Such  power  is  well  recognized  as  an  incident 
of  national  sovereignty,  but  it  involves  also  the 
national  powers  of  levying  war  and  making 
treaties.  As  was  said  in  XJ.  8.  v.  Diekdman,  S@ 
U.S.,  624  [XXni.,  744],  if  a  Sovereign  assumes 
the  responsibility  of  presenting  the  claim  of  one 
of  his  subjects  against  another  Sovereign,  the 
prosecution  will  be  as  one  Nation  proceeds 
against  another,  not  by  suit  in  the  courts,  as  of 
ngbt,  but  by  diplomatic  negotiation,  or,  if  need 
be,  by  war. 

All  the  rights  of  the  States  as  independent 
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Nadong  were  surrendered  to  the  United  States. 
The  States  are  not  Kations,  either  a«  between 
themgelvee  or  towards  foreign  Nations.  They 
are  Sovereign  within  their  spheres,  but  tbe& 
sovereignty  stops  short  of  nationality.  Their 
politico  ttatut  at  home  and  abroad  is  that  of 
States  in  the  United  States.  They  can  neither 
malie  war  nor  peace  without  the  consent  of  the 
National  Government.  Neither  can  they,  ex- 
cept with  like  consent,  enter  into  any  agreement 
or  compact  with  another  State.  Art.  L,  sec.  10, 
ch.  8. 

But  it  is  said  that,  even  if  a  State  as  sovereign 
trustee  for  its  citizens,  did  surrender  to  the  Na- 
tional Government  its  power  of  prosecuting  the 
claims  of  its  citizens  against  another  State  by 
force,  it  got  in  lieu,  the  constitutional  right  of 
suit  in  the  national  courts.  There  is  no  princi- 
ple of  international  law  which  makes  it  the 
duty  of  one  Nation  to  assume  the  collection  of 
the  claims  of  its  citizens  against  another  Na- 
tion, if  the  citizens  them^ves  have  ample 
means  of  redress  without  the  intervention  of 
their  government.  Indeed,  Sir  Robert  PhiUi- 
more  says,  in  his  commentaries  on  International 
Law,  Vol.  2,  2d  ed.,  page  12:  "As  a  general 
rule,  the  proposition  of  Martens  seems  to  be 
correct,  that  the  foreigner  can  only  claim  to  be 
put  on  the  same  footing  as  the  native  creditor 
of  the  State."  Whether  this  be  in  all  respects 
true  or  not,  it  is  clear  that  no  Nation  ought  to 
interfere,  except  under  very  extraordinary  cir- 
cumstances, if  the  citizens  can  themselves  em- 
ploy the  identical  and  only_  remedy  open  to  the 
government  if  it  takes  on  itself  the  burden  of 
the  prosecution.  Under  the  Ck>nstitution,  as  it 
was  originally  construed,  a  citizen  of  one  State 
could  sue  another  State  in  the  courts  of  the 
United  States  for  himself,  and  obtain  the  same 
relief  his  State  could  get  for  him  if  it  should 
sue.  Certainly,  when  he  can  sue  for  himself, 
there  is  no  necessity  for  power  in  his  State  to 
sue  in  his  behalf,  and  we  cannot  believe  it  was 
the  intention  of  the  framers  of  the  Constitution 
to  allow  both  remedies  in  such  a  case.  There- 
fore, the  special  remedy,  granted  to  the  citizen 
himself,  must  be  deemed  to  have  been  the  only 
remedy  the  citizen  of  one  State  could  have  un- 
der the  Constitution  against  another  State  for 
the  redress  of  his  grievances,  except  such  as 
the  delinquent  State  saw  fit  Itself  to  grant.  In 
other  words,  the  giving  of  the  direct  remedy  to 
the  citizen  himself  was  equivalent  to  taking 
away  any  indirect  remedy  he  might  otherwise 
have  claimed,  through  the  intervention  of  his 
State,  upon  any  principle  of  the  law  of  Nations. 
It  follows  that  when  the  Amendment  took 
away  the  special  remedy  there  was  no  other 
left.  Nothing  was  added  to  the  Constitution  by 
what  was  thus  done.  No  power,  taken  away 
by  the  grant  of  the  special  remedy,  was  restorea 
l^  the  Amendment.  The  effect  of  the  Amend 
ment  was  simply  to  revoke  the  new  right  that 
had  been  given,  and  leave  the  limitations  to 
stand  as  they  were.  In  the  argument  of  the 
opinions  filed  bv  the  several  Justicea  of  the 
Chitliolm  Com,  there  is  not  even  on  intimation 
tiiat  if  the  citizen  could  not  sue,  his  State  could 
sue  for  him.  The  evident  purpose  of  the  Amend- 
ment, so  promptlj^  proposed  and  finally  adopt- 
ed, was  to  prohibit  all  suits  against  a  Slate  by 
or  for  citizens  of  other  States,  or  aliens,  with- 
out the  consent  of  the  State  to  be  sued  and,  in 
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488;  ne  Santa  Maria,  10  Wheat.,  481 ;  Oar- 
ning  v.  Troy  Iron  <*  Nail  Faetmy,  15  How  461; 
Btparvisor*  v.  Kennieott,  94X7.  8.,  498  [XXIV., 
260] ;  Th$  Ladu  Pik»,  96  U.  8.,  461  [XXIV.. 

m. 

Ilie  district  oonrt  sitting  as  a  prize  couit,  had 
faU  juriodiction  to  award  costs  and  damages  on 
testitutton. 

IKent,  Com.,  864;  TheAppoUon,  9  Wheat., 
8(2;  The  Lixxly,  1  Gall.,  815;  Tlie  OUn,  Blatchf. 
Pr.  Cas.,  875  ;  Tfu  Byba,  Blatchf.  Pr.  Cas.,  616; 
The  Siren,  7  WaU.,  153  [74  U.  8..  XIX.,  128], 
ind  cases  cited  on  p.  161  [133]. 

The  United  States,  having  iuToked  the  juris- 
diction, has  widved  all  objection  to  the  aa judi- 
cstioQ  on  the  subject  of  dnuages  as  an  incident 
of  the  main  cause,  and  such  adjudication  is 
fliud  and  conclusive. 

B.  I.  T.  Jfat*.,  12  Pet,  667 ;  Bang*  v.  Dutk- 
infiOd,  18N.  T.,592. 

"When  a  sovereign  State  or  her  representatives 
tie  brought  into  the  forum  of  litigation,  neither 
■he  nor  uiey  can  assert  any  right  or  immunity 


IS  incident  to  her  political  sovereignt; 

Dati*  V.  Or< 
XXL,  447,  45' 


Dati*  V.  Grau,  16  Wall,  208, 


reignty, 
:,  282[8 
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The  Sovereign  cannot  be  sued  in  his  own 
courts  without  his  consent.  U.  S.  v.  Clarke,  8 
Pet.,  444  ;  Th«  Siren  {supra). 

But  this  prerogative  may  be  waived.  Tke 
Siren  (tupra). 

In  die  cases  of  The  Lalnum,  Blatchf.  Prize 
Cas.,  165 ;  The  Syba,  Blatchf.  Prize  Cas.,  616, 
the  decrees  were  made  against  the  United  States 
and  the  captors,  and  Congress  by  passing  the 
several  Acts  directing  payment  of  the  several 
amounts  swarded  by  the  decrees,  approved  and 
adopted  the  adjudications  of  the  court 

See,  Acts,  July,  7  and  8. 1870,  ch.  220.  281, 
16  Stat  at  L.,  47 ;  also.  ch.  219,  Id.,  directing 
payment  in  the  case  of  The  Flying  Seud,  pursu- 
ant to  decree  of  U.  S.  District  Court  in  Loui- 
sisna. 

It  is  tiie  settled  law  of  prize  that  the  captured 
vessel  mxist  be  despatched  promptly  to  some 
convenient  port  for  libeling. 

Rob.  Adm.  &  Prize,  446;  Upton,  Prize 
Courts,  246  ;  Phillim.  Int  Law,  sec.  4tt ;  The 
Uvdg,  1  Oall.,  810. 

The  measure  of  damages  is  stated  by  Mr. 


Jmttte  Nelson,  in  WiUiamtDn  ▼.  Barrett,  1& 
How.,  101,  p.  Ill : 

"  The  principle  •  •  •  in  adopting  the  freight  I 
-which  the  vessel  was  in  the  act  of  earning  as  & 
just  measure  of  compensation  in  the  case,  is  one 
of  general  application.  It  looks  to  the  capacity 
of  tiie  vessel  to  earn  freight  for  the  benefit  of  the 
owner,  and  consec^nent  loss  sustained  while  de- 
prived of  her  service." 

Tills  is  the  setUed  rule  in  cases  of  collision  ia 
both  the  admiral^  and  civil  courts. 

The  OazOle,  2  Wm.  Rob.,  279  ;  3f%«  Glauev*,. 
ILow.,  866:  VanUnev.  The  Lake,  2  Wall.,  Jr.. 
62  ;  Ihe  XarraganeeU,  Oloott,  888 :  The  Moclg 
Mand,  Olcott,  628;  2he  M.  M.  Caleb,  10 
Blatchf.,  467;  The  Stormlm,  1  Low.,  163; 
Trant.  Co.  v.  Bteamboat  Co.,  61  N.  T.,  869  ^ 
MaiUerv.  tkp.  Prop.  Line,  61  N.  Y.,  812. 

Complete  indenmitv  can  only  be  given  by 
compensation  for  the  loss  of  eaniings  as  well  aa 
the  value  of  the  vesseL 

Allen  v.  Fbx,  51  N.  Y.,  562  ;  Star  of  India,  L. 
R.,  1  Prob.  Div.,  466 ;  Dermott  v.  Jones,  3 
Wall.,  1  [69  U.  S.,  XVn.,  762]. 

Oovemment  charters  of  veteels  in  time  of 
war,  form  an  exceptional  kind  of  employment 
and  service,  for  which  special  rates  are  always 
permitted,  and  have  been  upheld  bythe courts. 

Stutyi*  T.  BUamboat  Co.,  85  N.  Y.,  251 ;  8. 
C,  62 N.  T.,  626 ;  Howlandv.  Coffin.  47  Barb... 
663. 

Even  in  actions  m  contractu,  the  loss  of  profits 
is  included  in  the  computation  of  damage. 

Hadleyy.  Baaendale,  9  Excb.,  841;  R.  B.  Co. 
V.  Howard,  18  How.,  807. 

The  award  was  properly  made  for  the  entir» 
period  from  the  seizure  to  June  20.  1863,  the- 
date  of  the  decree  of  restitution. 

The  order  of  the  prize  court,  of  August  22, 
1862,  permitting  the  delivery  of  the  vessel  to  the 
navy  department  for  government  use,  does  not 
vary  or  aHect  the  right  of  the  claimants  to  the 
whole  award. 

Captured  property  is  under  control  of  the 
court  and  its  officers  until  the  final  adjudication 
and  disposal  of  it  by  the  court 

The  Memphit,  Blatchf.  Pr.  Cas.,  202;  Th* 
sua  Wartey.  Blatchf.  Pr.  Caa,  207. 

This  power  of  a  prize  court  to  permit  delivery 
of  the  prize  to  the  Oovemment  for  use  pending 


In  oaae  of  a  recapture,  the  owners  mar  recover 
dunafes  for  seizure  without  Kiounds.  Hillerv.The 
Bcsolutton,  e  n.  B.  a  IMOL),  U;  HolUngsworth  y. 
Tbc  Retaer,  S  Fet  Adm.,  830 ;  The  I«uoade,  Sparks, 
BS;  Tbe  Odeom,  Sparks,  ZIO;  BrltUi  Consul  v.  The 
John  Ifc  Thompsoii.  Bee,  IM;  The  Ostsee,  Bpinks, 
tn ;  The  Nemeos.  Ed  w.  Adm..  80:  Tlie  Hoppet,  Bdw. 
Adm..,  aw :  The  Merourtas,  1 C  Bob.,  SO. 

Where  the  capton  oooaented  to  restitution,  de- 
anrrase  for  the  time  of  detention  was  allowed.  The 
OsHOTHarMmo,  1  C  Bob-  SMI;  The  Zee  Star,  4  O. 
Bob.,  71 ;  The  St  Joan  Baptista,  6  a  Bob.,  86. 

Deiuuringe  and  Interest  allowed.  TaJbot  v.  Jan- 
toa,3n.  a(8DaU.),188;  The  Lively,  1  GaU.,  8SS. 

DemuTxage  la  given  for  unlustlflable  delay  by  the 
eigitara  In  proceeding  to  adjudication ;  but  no  al- 
lovanoetoiiiadeforkiesotptoflta.  Oases  last  dted; 
Mder  T.  Shattnok,  7  U.  &  a  Cranoh),  458;  The  C!o- 
tier  ICartttmo,  1  C  Bob^  2u;  The  Laoheman,  6  a 
Bol>.,UB. 

Wheie  tbe  pTopertr  has  been  sold  and  no  account 
«(  aataa  reooerea,  the  damages  are  the  prime  coat 
•od  ten  per  cent  profit  Where  there  is  an  account 
of  salea,  that  l8_eenerally  tbe  basis  of  the  decree. 
Ae  Jjaay,9  O.  Bob..  808;  The  Narolssas,  4  a  Bob., 
R;  Tbe  Uvely,  1  GalL,  SO:  The  Empire  State,  8 
Baa.,nv;  The  Catherine  V.Dickinson, 58 n. a, XV., 

The  captoa  are  substituted  for  the  owners  and 
1«6  U.  S. 


are  liable  for  freight  of  tbe  cargo,  and  in  case  of 
restitution  the  neutral  carrier  is  entitled  to  freight 
where  the  capture  inevented  the  vessel  from  earn- 
ing the  same.  Tbe  Trances,  12  U.  S.  (8  Cranoh),  418 ; 
The  Sociit^  IS  V.  8.  (»  Cranoh),  209 ;  The  Antonla 
Johanna,  14  U.  8.  (1  Wheat  J,  159:  The  Commercen, 
14  U.sTa  Wheat),  882;  S.a,2  <3all.,264;  The  Ann 
Green,  1  OalL,  284;  The  Copenhagen,  1  0.  Bob.,  280; 
but  not  If  the  property  was  ultimately  bound  to  tlie 
same  market  where  tbe  captors  carry  the  ship  ;jTbe 
Vrow  Henrloa.  4  C.  Itob.,  2)8;  The  Ann  Green,!  GalL, 
201);  nor  where  theship  is  carrying  oontraband;<The 
Commercen,  14  C  8.  (1  Wheat).  882;  S.  C;,  2  GalL, 
281:  The  Mercurlu84  C.  Bob.,80;  The  Sarah  ChrtstiDa. 
1  0.  Bob.,  287);  nor  where  the  carrier  is  guilty  oi 
fraudulentsuppresalon  or  spoliation  of  papers ;  rrhe- 
Conuneroen,  U  U.  &  (1  Wheat),  882;  8.  C.,  2  OaU. 
284) ;  nor  where  he  is  engaged  in  the  coasting  or 
colonial  trade  of  the  enemy.  The  ImmanueLs  0. 
Bob.,  188;  Tba  Minerva,  8  a  Bob.,  84;  Tbe  Anna 
Catharina,  4  a  Bob.,  107. 

Pull  freight  will  be  decreed,  although  only  part  of 
the  goods  are  saved,  if  the  loss  is  owing  to  the  neg- 
ligence of  the  prize  master.  The  Der  Mohr,  8  0. 
Bob.,12». 

The  captor  takes  the  prize  earn  on«re  and  in  ordi- 
nary cases  freight  is  aprlvileged  lien.  Tbe  Bremen 
Fluge,  4  a  Bob.,  tO;  The  Yrow  Henrioa,  4  0.  Bob., 
847. 
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adjudication,  is  exercised  for  the  protection  of 
all  parties  in  interest. 

2  Wheat  Ann.  p.  17 ;  SmaH  v.  Wotfe,  8  T. 
B  ,  828;  The  Herkinwr,  Stew.,  128;  8.  0.,  2 
Hall,  Am.  L.  J.,  138. 

The  jurisdiction  cannot  be  affected  by  any 
change  in  the  local  situation  of  the  property 
after  capture,  but  wherever  it  may  be  found,  or 
its  proceeds,  the  court  will  follow  it  with  its 
process. 

Hudton  T.  Ove»U«r,  4  Oranch,  298  ;  Home  7. 
Camden,  2  H.  Bl.,  683 ;  Cambden  v.  Home,  4  T. 
R.,  888;  WilUi  v.  CommUnoner*  cf  Prite,  6 
East,  23;  lh«  Noy»(m}>td,  7  Ves.,  598;  The 
Brig LouU,  6C.  Rob.,  147 ;  The Tw Friendt,  1 
C.  Rob.,  271 ;  TheBUta,  1  Acton,  886;  8mart  v. 
Wolfe,  8  T.  R,  828  ;  The  Pomona,  1  Dod.,  25; 
LeCauxY.  £i2en,  2Doug.,694;  OoMV,  Withtrt, 
a  Burr.,  688 ;  The  F/ad  Ogen,  1  C.  Rob.,  186 ; 
The  Santa  Oruz,  1  C.  Rob.,  60  ;  The  Fhnnv  and 
£imira,  1  Edw.  Ad.,  117 ;  The  Ceylon,  1  Dod.. 
105. 

Mr.  Chief  JiutieeWmite  delivered  the  opin- 
ion of  the  court: 

The  facts  to  be  considered  on  this  appeal  are 
as  follows: 

The  steamer  Nuestra  SeBora  de  Regia  was 
built  in  New  York  for  the  claimant,  a  railroad 
company  in  Cuba,  created  by  the  laws  of  Spain. 
She  was  delivered  to  an  agent  of  the  claimant 
on  the  6th  of  November,  1861,  and  sailed  for 
Havana  in  command  of  a  Spanish  master.  She 
was  a  sidewheel  steamer  of  about  three  hundred 
tons  burthen,  built  to  run  on  a  ferry  between 
Havana  and  a  terminus  of  the  railroad  company's 
railroad.  On  her  way  down  the  coast  she  went 
into  Port  Royal,  and  while  there  the  quarter- 
master of  the  United  States  at  thatpost  offered 
to  pxirchase  her  for  the  use  of  the  Oovemment 
The  master  declined  to  sell,  as  he  had  no  au- 
thority. She  was  then,  on  the  2Gth  of  Novem- 
ber, seized  by  order  of  Qen.  Thomas  W.  Sher- 
man, in  command  of  the  United  States  forces. 
In  conununicatingthe  fact  of  the  seizure  to  the 
Adjutant-General  of  the  Army,  on  the  2d  of  De- 
cember, the  General  said;  "  U  this  steamer  I 
have  sdzed  is  confiscated,  she  should  be  left 
here.  She  is  just  the  thing  we  want,  and  ad- 
mirably adapted  for  these  waters  and  our  pur- 
pose. She  is  new  and  exactly  such  a  boat  as 
thev  have  at  the  Jersey  Citv  Ferry  in  N.  Y. 
Will  carry  1 ,000  men,  and  will  draw  not  over  six 
or  seven  feet" 

No  judicial  proceedings  were  instituted  for 
her  condemnation,  but  at  some  time  before  De- 
cember 1 6Ui,  the  following  charter-party  was  en- 
tered into: 

"Articles  of  agreement  made  this day  of 

December,  1861,T)etween ,  captain  of 

the  steam  ferry-boat  Nuestra  Seiiora  de  Regla, 
for  and  on  behalf  of  the  owners  of  the  said  ferry- 
boat, of  the  first  part,  and  Captain  Rufus  Sax- 
ton,  as  assistant  quartermaster  in  the  United 
States  Army,  for  and  on  behalf  of  the  United 
States  of  America,  of  the  second  part  witnesseth: 

That  the  said  iKtrty  of  the  first  part,  for  and 
in  consideration  of  the  payment  hereinafter 
promised  to  be  well  and  truly  made  by  the  said 
party  of  the  second  part,  hath  chartered  to  the 
IJnited  States  the  steam  ferry-boat  Nuestra  8e- 
fiora  de  Regla,  with  all  her  tackle,  apparel, 
furniture  and  machinery,  to  be  used  for  trans- 
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porting  troops,  stores  or  other  things,  as  the  said 
party  of  the  second  part  may  direct 

.^d  the  said  party  of  the  second  part  doth 
agree,  for  and  in  consideration  of  the  faithful 
performance  of  the  above  duty,  that  the  said 
par^  of  the  first  part  shall  receive  the  sum  of 
$200  for  each  and  evorv  day  the  said  boat  may 
be  kept  in  service,  said  steam  ferry-boat  to  he 
kept  stanch,  sound  and  strong,  and  her  ma- 
chinery in  good  running  order  and  condition, 
by  the  said  party  of  the  first  part. 

It  is  understood  by  the  parties  to  this  agree- 
ment that  in  case  the  said  steam  ferry-boat  shall 
be  confiscated  to  the  United  States,  then  this 
contract  shall  be  void;  otherwise  to  remain  in 
full  force  and  virtue. 

It  is  furthermore  understood  by  the  parties  to 
this  agreement  that  the  said  steam  ferry-boat  is 
not  to  be  nm  outside  of  the  bar  of  Port  Royal, 
but  at  any  and  all  points  on  the  rivers  and  creeks 
Uiat  connect  with  Broad  River. 

This  contiact  to  commence  on  the  16th  day 
of  December,  1861,  and  continue  in  force  ten 
days,  after  which  each  party  has  a  rij^t  to  can- 
cel the  same.  f| 

In  witness  whereof  the  undersigned  have 
hereunto  affixed  their  hands  and  s^ls,  at  Hil- 
ton Head,  S.  C,  the  day  and  date  first  above 
written. 

(S'd)       Ygnacio  A.  Reynals,         [i..  B.1 
(B'd)       R.  Saiton,  [l.  bj 

Cc^i  U.  8.  Army  Chief  Quartermaifer B-O." 

The  testimony  shows  tluU:  $200  a  day  was  a 
fair  price  for  the  use  of  the  vessel  at  that  plac« 
at  that  time.  One  witness,  competent  to  judge, 
testified  to  that  effect,  and  no  attempt  was  made 
by  the  United  States  to  contradict  him. 

The  vessel  was  kept  in  the  possession  or  un- 
der the  control  of  the  qoartermaster  untO  the 
29th  of  January,  when  she  was  in  form  Sliv- 
ered to  the  fiag  officer  of  the  navy  in  command 
at  Uiat  station.  She  was,  however,  kept  in  con- 
stant use  by  the  Government  as  a  transport,  in 
the  w^  contemplated  by  the  charter,  from  tb« 
16th  of  December  until  about  the  1  st  of  March, 
when  she  was  sent  to  New  York.  No  judicial 
proceedings  were  begun  against  her  iintQ  the 
9th  of  June,  when  a  lioel  of  mf  onqatimi  in  prte 
was  filed  in  the  District  Court  for  the  Southetii 
District  of  New  York  by  the  United  States,  in 
behalf  of  themselves  and  of  the  naval  captoas  in 
interest  She  was  attached  on  the  same  day  by 
the  mu^al,  and  the  usual  monition  was  iasoed 
and  served.  The  owner  filed  a  claim,  on  the 
9th  of  July.  No  further  proceedings  were  had 
until  the  22d  of  August,  when  the  follo>wli^ 
order  was  entered: 

"On  reading  and  filing  a  notice  of  motion  and 
a  verified  copy  of  a  letter  from  the  Secretory  ot 
the  Navy,  stating  that  the  Navy  DepMrtment 
desires  to  obtain  possession  of  the  steal 
Nuestra  Sefiora  de  Reda;  and  on  hearing 
E.  DeUfield  Smith,  United  States  district  at 
ney,  in  support  of  the  motion,  and  Mr.  W.  & 
Beebe  proctor  for  the  claimants,  in  ODpoadtten 
thereto,  it  is  hereby  ordered  that  the  said  atoasMr 
Nuestra  Sefiora  de  Regla  be  apprised  fay  Ba^ft- 
min  F.  Delano,  United  States  naval  conatraeigr, 
and  Benjamin  F.  Garvin,  chief  engineer,  Im  ' 
now  stationed  at  the  navy  yard.  New  Toik,i 
John  Inglis;  that  such  t^praisement  be  % 
with  all  convenient  speed  with  the  derk  of  ( 
oourt;  that  thereafter  said  steamer  be  deUveHlA 
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to  the  Navy  Department  for  the  use  of  the  Qov- 
enunent.  upon  filing  in  court  a  certificate  of  the 
Msistant  treasurer  of  the  United  States  in  New 
York  that  the  amount  of  the  appraisement  has 
been  deposited  in  the  United  States  Treasury, 
nibiect  to  the  order  and  disposal  of  the  cotirt  on 
&UU  decree  in  the  case. 

Samuel  R.  Betta." 
The  letter  of  the  Secretary  of  the  Navy  re- 
iened  to  in  this  order  is  as  follows: 

"Navy  Department,  Augutt  llth,  186i. 
Sir:  The  department  will  take  the  steamer 
Xiiesb«  Sefiora  de  Regla  at  the  appraisement  of 
twenty-flve  thousand  dollars. 

It  dedres  early  information,  if  practicable,  as 
to  the  appraisement  in  the  case  of  The  Anne, The 
Stettin,  and  The  Memphis, 
lam,  resp'y  your  ob  t  sVt,  Oideon  Welles." 
The  vessel  was  valued  by  two  of  the  apprais- 
er! at  $28,000  and  by  the  third  at  |80,0(X),  and 
Immediately  delivered  to  the  Navy  Department, 
ilthough  the  certificate  of  deposit  provided  for 
was  never  filed.  The  cause  was  heard  on  the 
SOth  June,  1863,  and  a  decree  entered  directing 
(haX  the  Teasel  he  restored  to  the  owner,  but  re- 
serving ah'questions  of  costs  and  damages  result- 
ing from  the  capture,  for  future  hearing  and  de- 
termination. On  the  16th  of  October,  1863,  the 
following  entry  was  made  in  the  cause: 

"It  having  been  mutually  agreed  between  the 
ooimael  for  the  respective  parlies  that  the  said 
Tend,  in  the  above  decision,  was  immediately 
tdien  into  the  possession  and  use  of  the  United 
States  under  a  otarter-party,  and  delivered  them 
thereunder,  and  so  remained  without  molesta- 
tion from  the  claimants.  On  motion  of  the  coun- 
sel for  the  vessel  and  with  the  assent  of  the  Unit- 
ed States  Attorney,  it  is  ordered  by  the  court 
that  ftutber  proceedings  and  litigation  be  stayed 
In  the  above  cause,  to  the  end  that  all  questions 
of  damages  reserved  in  the  decision  of  the  court 
in  the  Term  of  June  last,  may  be  considered  and 
adJuAted  by  the  Gtovernmentof  the  United  States 
in  the  application,  and  with  the  concurrence  of 
the  QoTenunent  of  Spain. 

Samuel  R.  Betts." 
On  the  aoth  of  Hay,  1870,  the  following  let- 
ter was  addressed  to  the  Spanish  Minister  in 
Washington  by  the  Secretary  of  State: 
"Department  of  State,  WmiingUm,  May  tO, 

mo. 

Sir:  I  have  the  honor  to  acknowledge  the  re- 
ceipt of  yotiT  note  of  the  6th  instant  in  relation 

and  the  clsim  which  arose  in  consequence  of  lier 
seizure  by  the  United  States  authorities  in  1861. 

The  DuUict  Ck>urt  of  the  United  States  for 
the  Soutitem  District  of  New  York,  after  de- 
cidiag  that  the  claimants  were  entitled  to  resti- 
tntfon  Ot  tlM  vessel,  made  an  order  suspending 
prooeedingB,  to  the  end  that  the  question  of  dam- 
«es  iii%ht  be  considered  and  adjusted  by  the 
(fommunent  on  the  application  and  with  the  con- 
eareitce  of  that  of  Spain. 

Without  zelerring  to  the  reasons  which  have 
■0  long  delayed  any  arrangement  between  the 
two  OoTeminents,  I  have  now  to  say  that  it  will 
b«  moct  aatisfactory  to  the  Qovemment  that  the 
pntJea  interested  should  apply  to  the  court, 
whlA  atill  retains  jurisdiction  of  the  case,  to  ob- 
^iSm  aocli  f  tirther  relief  as  justice  may  demand, 
aad  Jb  the  mode  which  that  tribunal  shall  deem 
aoi(  proper  and  convenient. 
IM  C.  8.  ^-  S..  Book  S7. 


I  avail  myself  of  this  occasion  to  oiler  to  you 
assurances  of  my  very  high  consideration. 
J.  0.  Bancroft  Davis, 
Aelinq  Seeretary  efStaU." 

On  the  Sd  of  June  following,  the  cause  was 
referred  to  one  of  the  commissioners  of  the  court 
to  ascertain  the  amount  of  damages  the  daim- 
ant  had  sustained  by  the  seizure  and  detention 
of  the  vessel.  The  commissioner  made  his  re- 
port on  the  20th  of  May,  1871,  fixing  Uie  dam- 
ages for  the  detention  at  the  rate  of  f260  a  day 
from  November  20, 1861,  to  Jane  SO,  1868,  the 
date  of  the  decree  for  restoration,  with  interest 
at  six  per  cent  per  annum,  amounting  to  $167,- 
870. 661-,  and  allowing  for  the  expenses  and  serv- 
ices of  an  agent  remaining  with  and  attending 
to  the  vessel  $6,680;  for  counsel  fee  in  defend- 
ing the  proceedings,  $6,000,  and  for  the  value 
of  the  vessel  at  the  date  she  should  have  been 
restored,  with  interest  added,  $86,888.88^,  or  a 
total  of  $214,884.  Exceptions  were  taken  to  this 
report  by  the  United  States,  but  fh^  were  over- 
ruled and  a  decree  rendered  for  the  full  amount 
allowed  by  the  master,  with  interest  added. 

From  that  decree  an  appeal  was  taken  to  this 
court,  where,  at  the  October  Term,  1872,  it  was 
decided  "  That  the  vessel  was  not  lawful  prize 
of  war  or  subject  of  capture,  and  the  corpora- 
tion which  owned  her  is,  doubtless,  entitled  to 
fair  indemnity  for  the  losses  sustained  by  the 
seizure  and  employment  of  the  vessel ;  but  it  may 
be  well  doubted  whether  it  is  not  more  proper- 
ly a  subject  of  diplomatic  adjustment  than  de- 
termination by  the  courts."  It  was  also  said  in 
the  opinion,  ''The  decree  of  the  district  court 
included  the  sum  of  $6,000  for  counsel  fees. 
We  think  that  the  amount  was  greatly  exces- 
sive, and  the  allowance  for  counsel  fees  wholly 
unwarranted."  For  the  errora  thus  indicated 
the  decree  was  reversed.  37m  Nuettra  8eHora 
de  Regla,  17  WaU.,  81  [84  U.  8.,  XXI.,  697]. 
The  case  was  then  remanded  for  further  pro- 
ceedings in  accordance  with  the  opinion.  On 
the  22d  of  July,  1878,  after  the  mandate  was 
filed,  a  second  reference  was  made  to  the  com- 
missioner "  To  assess  the  damages  of  the  claim- 
ant of  the  vessel  sustained  by  him  in  conse- 
quence of  the  seizure  and  detention  of  the  ves- 
sel, and  that  on  such  reference  all  the  proofs  al- 
ready taken  in  the  cause  or  before  the  referee  be 
used  together  with  such  other  proofs  as  maybe 
put  in  by  either  party." 

Under  this  reference,  the  commissioner  again 
reported  that  the  United  States  continued  to  use 
the  vessel  after  she  was  taken  possession  of  by 
the  Navy  Department,  pursuant  to  the  order  of 
August  22,  1862,  until  the  SOth  of  June,  1868, 
the  date  of  the  decree  for  her  restoration,  and 
tliat  she  had  never  been  restored  to  the  ownws 
or  her  value  paid.  He,  therefore,  allowed: 
For   detention  from  November  29, 

1861,  to  June  20, 1868, 668  days,  at 

$200  per  day $118,000 

Interest  at  6  per  cent  to  date  of 

report 81,698 

For  value  of  vessel,  ascertained  to  he      80,000 

Interest  from  June  20, 1868. . .      81,649 

For  expenses  of  agent,  668  days  at  $10       6,680 

$262,627 

To  this  report  exceptions  were  filed  on  behalf 

of  the  United  States,  but  they  were  overruled 

by  the  court  and  a  decree  entered  March  8, 1879, 
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for  the  amount  found  due,  with  interest  from 
the  date  of  the  report,  or  in  all,  $808,982.88. 
From  that  decree,  this  appeal  was  taken. 

That  the  steamer  was  not  lawful  i>rize  or  the 
subject  of  capture  was  expressly  decided  on  the 
former  appeal.  It  was  also  impliedly  settled 
that  the  capture  was  without  probable  cause,  for 
it  was  said  the  owner  was  undoubtedly  entitled 
to  a  fair  indemnity  for  the  losses  sustained,  the 
only  difQcuIty  being  as  to  the  amount.  These 
questions  are,  therefore,  no  longer  open.  Clark 
T.  Keith  {ante,  802],  decided  at  tne  present 
Term;  Superritor*  v.  KmnieoU,  M  U.  8.,  499 
[XXIV.,  260}. 

The  first  of  the  remaining  questions  to  be 
considered  is,  whether  a  decree  can  be  en- 
tered against  the  United  States  for  damnges. 
As  the  capture  was  made  bj  the  army,  or  by 
the  army«and  navy  operatm"  together,  it  in- 
ured excliisively  to  the  benefit  of  the  United 
States.  There  is  no  distribution  of  prize  money 
in  such  a  case.  U.  8.  v.  Steam  Vatelt  of  War 
[anU,  2861,  decided  at  this  Term  ;  27i«  Biren, 
18  WaU. ,  894  rSO  U.  8. ,  XX. ,  506].  The  United 
States  were,  therefore,  in  legal  effect  the  cap- 
tors, and  they  came  yoluntnrily  into  court  to 
secure  for  themselves  the  benefit  of  what  had 
been  done.  They  deliberatelv  adopted  the  acts 
of  the  military  and  naval  oflicers  as  their  own, 
and  came,  as  captors,  to  condemn  their  prize. 
Offers  to  purchase  the  vessel  were  made  and 
declined  before  she  was  seized,  and  soon  after 
the  seizure  she  was  chartered  and  put  into  act- 
ual use  without  any  attempt  at  securing  an  ad- 
judication. It  is  evident,  also,  that  the  capture 
must  have  been  the  subject  of  diplomatic  cor- 
respondence between  the  Qovemment  of  Spain 
ana  the  United  States  before  the  vessel  was 
brought  in  for  adjudication,  because  on  the  6th 
of  May,  1862,  after  tlie  vessel  got  to  New  York, 
and  before  the  libel  was  filed,  Mr.  Seward,  the 
then  Secretary  of  State,  wrote  the  district  attor- 
nev  for  the  Southern  District  of  New  York,  as 
follows : 

"  Sir :  Noticing  the  arrival  at  New  York  of 
the  Spanish  steamer  Nuestra  Seliora  de  la  Regla 
which  was  seized  at  Port  Royal  by  Gteneral  Sher- 
man for  an  alleged  illegal  breach  of  neutrality, 
I  now  transmit  the  papers  found  on  board  of 
her,  and  an  abstract  of  them  which  I  caused  to 
be  prepMed  and  which  you  may  find  useful." 

Although  the  libel  was  filed  on  the  9th  of 
Jtue,  1862,  and  the  claim  was  promptly  put  in, 
the  adjudication  was  not  had  until  June  of  the 
following  year,  when  all  further  proceedings 
were  stayed  with  the  consent  of  both  parties, 
to  await  an  adjustment  of  damages  bv  the  two 
Governments.  Nothing  further  was  done  until 
nearly  seven  years  afterwards,  when  the  Secre- 
tary of  State  informed  the  Spanish  Qovemment 
of  the  wish  of  the  United  States  that  the  parties 
interested  should  apply  to  the  court, which  still 
retained  jurisdiction,  for  such  relief  as  justice 
demanded,  and  in  the  mode  that  tribunal  should 
deem  most  proper  and  convenient.  Thereupon, 
on  motion  of  the  claimant,  and  with  the  consent 
of  the  United  States  district  attorney,  the  refer- 
ence was  ordered  to  ascertain  the  damages. 
Under  these  circumstance  we  cannot  but  think 
the  United  States  have  voluntarily  submitted 
themselves  to  the  court  at  the  instance  of  the 
Spanish  Qovemment,  and  with  the  consent  of 
the  daimant,  for  the  purpose  of  having  the 
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questions  of  damages  growing  out  of  the  capt- 
ure judicially  settled  according  to  the  rules  ap- 
plicable to  private  persons  in  like  cases. 

It  is  objected,  however,  that  the  Execntive 
Department  of  the  Qovemment  had  no  power, 
in  the  absence  of  express  legislative  authority, 
to  make  such  a  submission.   It  was  the  duty  of 
the  United  States,  under  the  law  of  Nations, 
to  bring  all  captured  vessels  into  a  prize  court 
for  adjudication.    If  that  had  not  been  done  hi 
this  instance,  the  Spanish  Qovemment  woold 
have  had  just  cause  of  complaint,  and  oonld 
have  demanded  reparation  for  the  wrongs  that 
had  been  done  one  of  its  subjects.    The  execu- 
tive department  had  the  right  to  bring  the  suit. 
In  that  suit  it  had  been  determined  that  the  capt- 
ure was  unlawful.    Necessarily,  therefore,  tte 
question  of  damages  to  the  owner  of  the  capt- 
ured vessel  arose.    Since,  without  the  consent 
of  the  United  States,  no  judgment  for  danmses 
could  be  rendered  against  them  in  the  pending 
suit  that  could  be  enforced  by  execution,  the 
Spanish  Government  had  the  right  to  assume 
the  prosecution  of  the  claim,  and  it  did.    Nec- 
essarily the  negotiations  on  the  part  of  ttie 
United  States  under  this  claim  were  conducted 
by  the  Executive.    After  long  delay  no  agree- 
ment was  reached,  and  as  a  last  resort  for  end- 
ing the  controversy,  it  was  determined  to  refer 
the  whole  matter  to  the  court  for  judicial  in- 
quiry and  determination.    We  see  no  reason 
why  this  might  not  be  done  in  such  a  ctise.    It 
is  true,  any  judgment  that  may  be  rendered  can- 
not be  Judicially  enforced,  but  the  questions  to 
be  settled  are  judicial  in  their  character,  and 
are  incidents  to  tl)e  suit  which  the  United  Slates 
were  required  to  bring  to  enforce  their  right! 
as  captors.    It  is  too  late  now  to  insist  that  the 
case  is  not  one  of  prize,  because  in  the  libel  it 
is  expressly  alleged  that  the  vessel  was  captured 
as  lawful  prize,  and  condemnation  was  asked 
on  that  accoimt.    When,  therefore,  the  United 
States,  through  the  Executive  of  the  Natioii. 
waived  their  right  to  exemption  from  boH,  and 
asked  the  prize  court  to  complete  the  adjudi- 
cation of  a  cause  which  was  rightfully  begun 
in  that  jurisdiction,  we  think  the  Government 
is  bound  by  the  submission,  and  that  it  is  the 
duty  of  the  court  to  proceed  to  the  final  deter- 
mination of  all  the  questions  legitimately  in- 
volved. 

The  next  inquiij  is  as  to  the  amount  of  dam- 
ages. The  duty  of  a  captor  is  to  institute  judi- 
cial proceedings  for  the  condemnation  oi  his 
prize  without  unnecessary  delay,  and  if  be  tiSia 
in  this  the  courtmay  ,in  case  of  restitution.dcciee 
demurrage  against  him  as  damages.  This  nik 
is  well  settled.  [Slocum  v.  Jtay^mA  3  Wheat., 
1 ;  Ttie  AppoUon,  9  Wheat.,  877  ;  The  Littli/.  1 
Gall.,  815;  T/ie  Gorier  Jtfaratimo,  1  C.Rob.,  287. 

Upon  the  facts  in  this  case  there  csm  be  do 
doubt  of  the  propriety  of  such  an  sdlowance 
for  the  extraordinary  detention  of  the  Tcaad  be- 
fore she  was  delivered  up  for  adjudication, 
especially  since  she  was  detained  for  the  expnss 
purpose  of  use  by  the  United  States.  And  •■  to 
the  amount  of  the  allowance,  there  Is  no  appat- 
tunity  for  discussion.  The  United  States  wen 
willing  and  actually  contracted  to  pay  $300  a 
da^  for  her  use  if  she  was  not  in  xact  tawftti 
prize,  and  that  is  shown  to  have  been  a  leaHS- 
able  price  for  her  charter  at  the  time.  8h»«M 
seized  on  the  29th  of  November,  and  it  la  Mr 
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to  assume  that  if  due  diligence  had  been  used 
the  might  have  been  surrendered  for  adjudica- 
tion by  the  16th  of  December,  when  her  charter 
be^n  to  run.  She  was  not  actually  surrendered 
until  the  9th  of  June,  a  delay  of  175  days  beyond 
what  was  necessary.  It  is  not  disputed  that  her 
value  at  that  time  was  $80,000.  She  cost  when 
built  $50,000,  and  was  new  when  captured.  As 
she  has  never  been  restored  under  the  order  to 
that  effect,  there  can  be  no  doubt  of  the  liabili^ 
of  the  United  Stales  for  her  value, when  at  their 
request  she  was  delivered  into  their  possession 
by  the  court.  It  is  not  a  matter  of  any  impor- 
tance that  the  certificate  of  deposit  in  the  Treas- 
ury, of  the  amount  of  her  appraised  value,  was 
not  filed.  By  taking  the  vessel  on  the  terms  im- 
posed by  the  court,  the  United  States  impliedly 
ried  to  restore  her  in  as  good  condition  as 
was  when  taken  or  pay  her  value  in  money. 
By  the  surrender  of  the  vessel  for  adjudication 
the  United  States  relieved  themselves  from  any 
further  liability  for  damages  in  the  WBy  of  de- 
murrage, and  Decame  bound  for  the  vessel  in- 
stead. 

The  allowance  for  demurrage  includes  rea- 
sonable compensation  for  the  pay  and  expenses 
of  an  agent  to  look  after  the  interests  of  the  own- 
ers ap  to  the  time  of  the  delivery  of  the  vessel 
to  the  Navy  Department  by  the  court.  After 
that,  no  agent  was  necessary.  From  that  time, 
the  case  stood  as  though  a  «ile  had  been  made 
and  the  proceeds  paid  into  the  registry  of  the 
court. 

Our  conclosion  is  that  damages  should  be  al- 
lowed as  follows : 

For  unnece<!8ary  and  unusual  delav  in 
proceeding  to  adjudication,  176  days 

at  $200, $85,000 

For  value  of  vessel,       ...         30,000 


InaU, $66,000 

To  which  add  interest,  at  the  rate  of  six  per 
cent  per  annum,  from  the  time  of  the  order  of 
restitution,  June  20, 1868,  until  the  decree. 

T%t  decree  of  Vie  JHstrict  Court  it  reversed  and 
the  eame  remanded,  wii/t  instructioni  to  enter 
atutthjCT  decree  in  aeeordanee  with  tliii  opinion. 
true  oop7.   Test : 

James  H.  McKenney,  Clerk,  Sup.  <}ourt,  V.  S. 


JOHN  CR08SLET  &  SONS  (Limited),  In- 

terveners,  Plffi.  in  Err., 

«. 

arr  of  new  Orleans  aito  Henri- 
etta DAVIDSON,  Testamentary  Exn.  of 
the  Succession  of  Johh  Datxdbon,  bt  al. 

(See  8.  C,  Beporter's  ed.,  10S,'108.) 

Optidon,  token  deiermineg  character  of  tuit — 
federal  gueition. 


L  la  cases  coming  to  this  oourt  from  the  Supreme 
Ooart  ot  Louisiana,  the  opinion  of  the  court  below, 
as  «t  oat  In  the  record,  may  be  referred  to,  if  nec- 
<aniT,  to  determine  wnetniBr  the  judgment  is  one 
wUen  tbla  oourt  has  authority  to  review. 

HoiB. — Jitrttdictton  of  U.  S.  Supreme  Court  where 
ftientl  attealUm  otine*,  or  where  fa  drawn  in  quetiiim 
*atmle,  treaty  or  Con/tUuti/m  of  U.  S.  Bco,  note  to 
Jhttbews  r.  Zane,  8  U.  9.  (A  Omnch),  882;  nnle  to 
Mlitin  V.  Hunter,  11 U.  S.  (1  Wheat),  i»l ;  and  note 
ta  WOUama  v.  Notris,  2S  U.  &  (12  Wheat.),  U7. 
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2.  Where  the  case  was  disposed  of  in  the  state 
court  before  the  federal  question  presented  by  the 
pleadings  was  reached,  and  that  question  was  not 
and  need  not  have  been  decided,  and  its  decision 
was  placed  on  other  grounds,  tills  oourt  has  no  Ju- 
risdiction therein. 

[No.  1017.] 

Submitted  Jan.  £9, 1883.  Decided  Mar.  IS, 1883. 

F  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

On  motion  to  dismiss  or  affirm. 

This  action  was  brought  In  a  State  District 
Court,  by  Henrietta  Davidson  and  others,  de-  " 
fendants  in  error,  to  perpetually  enjoin  the 
City  of  New  Orleans  from  executing  a  certain 
judgment  of  the  Supreme  Court  of  the  State, 
Matter  of  Draining  Commissioners,  27  La.  Ann., 
21,  which  had  been  affirmed  by  this  court. 
Davidson  v.  New  Orleans,  XXlV.,  616,  on  the 
ground  that  the  drainage  of  certain  swamp  lands, 
the  assessment  for  which  was  the  basis  of  said 
judgment,  had  been  abandoned. 

The  present  plaintiffs  in  error  intervened  as 
.the  holders  of  a  large  amount  of  drainage  war- 
rants, on  the  groimd  that  the  injunction  sought 
would  impair  the  value  of  said  warrants  and  me 
obligation  of  the  contract  under  certain  Acts  of 
the  General  Assembly  of  the  State  authorizing 
their  issue. 

The  judgment  of  the  district  court  was  in  fa- 
vor of  the  petitioners,  the  injunction  being 
granted  on  the  ground  above  stated.  This  judg- 
ment having  been  affirmed  by  the  Supreme 
Court  of  the  Stat«,  84  La.  Ann.,  170,  the  inter- 
veners sued  out  this  writ  of  error. 

Mr.  B.  R.  Forman,  for  defendants  in  er- 
ror, in  support  of  motion. 

Mr.  Henry  C.  Miller,  for  plaintiffs  in  er- 
ror, contra. 

Mr.  Chief  Juitiee  Waite  delivered  the  opin- 
ion of  the  court: 

The  record  shows  that  the  defendants  in  er- 
ror sought  to  enjoin  the  collection  of  a  judg- 
ment against  their  property  to  enforce  an  as- 
sessment under  the  drainage  laws  of  Louisi- 
ana: 1,  because  under  the  operation  of  the  laws 
authorizing  the  judgment,  nothing  more  re- 
mained to  be  paid  thereon;  and,  2,  oecause  the 
judgment  had.  In  terms,  been  released  and  dis- 
charged by  certain  Acts  of  the  General  Assem- 
bly of  the  State,  passed  in  1877  and  1878.  If 
the  case  was  deciaed  below  on  the  first  of  these 
groiuds,  no  federal  question  Is  involved. 

It  was  settled  long  ago  that,  in  cases  coming 
to  this  court  from  the  Supreme  Court  of  Louiat 
ana,  the  opinion  of  the  court  below,  as  set  out 
in  the  record,  may  be  referred  to,  if  necessary, 
to  determine  whether  the  judgment  is  one  we 
have  authority  to  review.  Armstrong  v.  Treat- 
wrer  of  Athens  Co.,  16  Pet.,  285;  Almonester  v. 
Kenton,  9  How.,  9;  S.  B.  Go.  v.  MarshaU,  12 
How.,  167;  Cousin  v.  Labatut,  19  How.,  207 
[60  U.  8.,  XV.,  604];  Murdoch  v.  Memphis,  20 
Wall..  638  [87  U.  S.,  XXII.,  443].  From  the 
statement  oi  the  case  and  the  opinion  found  in 
this  record,  it  is  manifest  the  decision  was 
placed  entirely  on  the  ground  that  the  judgment 
was  not  collectible  under  the  law  as  it  stood 
before  the  Acts  of  1876  and  1877  were  passed. 
Consequently,  the  case  was  disposed  of  before 
the  federal  question  presented  by  the  pleadings 
was  reached,  and  that  question  was  not  and 
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need  not  have  been  decided.     Under  Uute  eir- 

eunutaneet  we   hate  iu>  juritdietion,    and  the 

motion  to  dUmiM  it  granted. 

True  copy.    Test:  _        „       _      ^  _  _ 

James  H.MoKenney,  Clerk,  Sup.  Court,  U.  B. 


ASAHEL  GAOE,  Appt., 

V. 

MARIA  B.  PUMPELLT  kt  al.  Exm.  of 
Harmok  Pumpbllt,  Deceased. 
(See  S.  C,  Reporter's  ed.,  184,  US.) 

Juritdietion  ai  to  amount. 

'When  an  appeal  has  been  allowed,  after  a  contest 
as  to  the  value  of  the  matter  in  dliipute,  and  there  Is 
evldonoe  In  the  record  which  sustains  the  Jurisdic- 
tion of  this  court,  the  appeal  will  not  be  oiBmlssed 
simply  because,  upon  examination  of  all  the  afflda- 
Tits,  this  court  may  be  of  the  opinion  that  possibly 
the  estimates  acted  upon  below  were  too  hlKb,  if 
there  is  no  decided  preponderance  of  evidence 
aKainst  Jurisdiction. 

[No.  974.] 
BubmittedMar.  It,  1883.  Decided  Ma/r.  16,1883. 

APPEAL  trom  the  Circuit  Court  of  tlie  United 
States  for  the  Northern  District  of  Ill- 
inois. 

On  motion  to  dismiBS. 

The  case  is  sufficiently  stated  by  the  court. 

Mr.  Edward  O.  MMon>  for  appellee,  in 
rapport  of  motion: 

Aj9  this  is  a  bill  to  remove  cloud  from  title 
upon  payment  of  all  taxes  due,  the  amount  of 
taxes  and  not  the  real  estate  is  the  stun  or  val- 
ue involved.  The  decree  shows  that  the  ac- 
cumulated taxes  of  years.witb  accrued  interest 
and  penalties,  are  less  than  $1,200,  and  the  pay- 
ment of  a  sum  below  that  amount  satisfled  the 
Judraient  in  this  case. 

WaOcer  v.  Malin,  94  HI.,  S»6. 

That  a  bill  to  remove  cloud  is  not,  properly 
speaking,  a  suit  involving  the  freehold  has  been 
decided  in  Illinois.  It  was  so  held  where  the 
cloud  was  an  alleged  conveyance ;  Akin  v. 
Lloffd,  28  ni.,  881;  and  was  so  held  where  the 
cloud  was  a  tax  certtflcate  and  would  have 
been  a  tax  deed  but  for  an  injtmction. 

Qage  v.  Butte,  04  111.,  690. 

The  circuit  court  has  already  decided  that 
the  land  is  not  worth  $5,000.  That  was  a  ques- 
tion of  fact,  and  was  directly  presented  to  that 
court.  The  court's  opinion  is  plain,  although 
it  felt  a  delicacy  about  impeding  any  attempt 
to  review  its  decisions,  and  therefore  remitted 
appellee  to  this  court  to  ask  a  dismissal  of  the 
appeal  upon  a  question  of  fact  decided  by  the 
circuit  court  in  his  favor,  upon  a  preponder- 
ance of  evidence. 

Mettri.  AasruatiiB  S.  Oase,  Albert  O. 
Riddle.  K  B.  DaoU  and  J.E.  Padgett,  for 
appellant,  contra. 

Mr.  OhitfJuttiee  Walte  delivered  the  opin- 
ion of  the  court: 

Thii  motion  it  denied.  Many  of  the  affidavits 
sent  up  with  the  transcript  state  distinctly  that 
the  value  of  the  property,  which  is  the  matter 
in  dispute,  ezce^is  $5,000.  When  an  appeal 
has  been  allowed,  after  a  contest  as  to  the  val- 
ue of  the  matter  in  dispute,  and  there  is  evi- 
dence in  the  record  which  sustains  our  juris- 
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I  duty  on  the  articles  contained  in  the  bottlas, 
and  on  the  bottles  also,  and  was  not  a  duty 
on  the  contents  of  the  bottles,  but  was  a  duty 
merelr  on  the  bottles,  leavine  the  articles  im- 
ported in  the  bottles  to  be  subject  to  such  du- 
U,tt  any,  as  was  elsewhere  imposed  on  them. 
H  the  contents  were  ale  or  beer,  the  duty  on  the 
tk  or  beer  was  thirty-flye  cents  per  gallon,  and 
the  doty  on  the  bottles  was  thirty  per  cent  ad 
MlMmn.  If  the  contents  were  natural  mineral 
water,  or  mineral  water  not  artificial,  the  water 
was  free  and  the  dnty  on  the  bottles  Vas  thirty 
per  cent  ad  vaiorem.  The  duty  on  the  bottle 
was  independent  of  the  duty  on  its  contentB, 
■ad  was  chairgeable  eyen  though  the  contents 
were  free.  Tne  statute  does  not  contain  any 
provision  that  the  bottle  shall  be  free  when  its 
contents  are  free,  while  it  does  contain  a  dis- 
tinct proyision  that  there  shall  be  a  duty  of 
thirty  per  cent  ad  taltrrem  on  bottles,  not  other- 
wise proyided  for,  filled  with  articles.  The 
mineral  water,  not  artificial,  is  free.  By  Sched- 
ule M  of  section  2001,  artificial  mineral  water  is 
made  dutiable  thus:  "  For  each  bottle  or  ju^ 
containing  not  more  than  oiie  quart:  three  cents, 
aod,  in  addition  thereto,  twenty-five  per  centum 
ai  taJtorem;  containing  more  than  one  quart: 
three  cents  for  each  additional  quart,  or  frac- 
tional part  thereof  and,  in  addition  thereto, 
twenty-flye  per  centum  ad  valorem."  Thus,  as 
to  artmdal  mineral  water,  the  water  and  the 
bottles  containing  it  are  boUi  charged  with  duty, 
while  as  to  natural  mineral  water,  it  is  free,  and 
the  bottles  containing  it  are  dutiable. 

By  section  13  of  the  Act  of  June  80, 1864, 18 
Stat  at  L.,  214,  the  provision  as  to  a  duty  on 
mineral  or  medicinal  waters,  or  waters  from 
q)ring8  impregnated  with  minerals,  was  as  fol- 
lows: "  For  each  bottle  or  jug  containing  not 
more  than  one  quart,  three  cents,  and,  in  addi- 
ti(m  thereto,  twen  ty -five  per  centum  odeoforem; 
containing  more  than  one  quart,  three  cents  for 
each  additional  quart,  or  fractional  part  there- 
of, and,  in  addition  thereto,  twenty-five  per 
centnm  ad  taiorem." 

By  section  6  of  the  Act  of  June  6, 1873, 17 
Stat,  at  L.,  286,  mineral  waters,  not  artificial, 
were  made  free  on  and  after  August  1,  1872. 
The  Act  of  1872,  sec.  46,  repealed  all  prior  in- 
c(Hisistent  provisions.  From  this  it  is  argued 
that  after  the  Act  of  1864  was  passed,  prior  pro- 
vidons,  which  might  have  embraced  mineral 
water  bottles,  were  annulled,  and  that,  as  the 
Act  of  1878  repealed  the  provisions  of  the  Act 
of  1884  as  to  such  bottles,  and  made  mineral 
waters,  not  artificial,  free,  there  was  no  law  hi 
force  imposing  a  duty  on  the  bottles  containing 
inch  tree  waters.  'Ae  answer  to  this  view  is, 
that  the  duty  imposed  by  the  Act  of  1864  was 
a  dn^  on  ue  article  composed  of  bottle  and 
water,  the  spedflc  duty  and  the  ad  vaionm  duty, 
being  ea<^i  of  them  a  duty  on  the  bottle  and  the 
water  considered  as  one  article.  When  the  water 
was  made  free,  the  whole  provision  as  to  a  duty 
on  the  aggregated  bottie  and  water  di8ai)pearea, 
letriiig  eadsting  applicable  general  provisions  to 
an^  to  the  bottle. 

Tat  pro-yisions  so  existing  after  the  Act  of 
1878  took  effect  were  those  found  in  the  Acts 
of  1801  [13  Stat  at  L.,1921  and  1864,and  trans- 
fened  into  Schedule  B  of  section  2604  of  the 
Reviled  Statutes,  and  applied  in  this  case.  They 
were  in  force  as  express  enactments,  when  the 
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importation  in  this  case  was  made.   ScJimidt  v. 
Ba^er,  ubi  tupra. 

Tiie  jvdgment  of  the  Circuit  Court  i$  rettrted 
and  the  eate  ii  remanded  to  that  court,  mth  di- 
rectione  to  grant  a  new  Mai. 

True  copy.    Test: 

James  H.  UoKenney,  derk,  Sup.  Court,  IT.  8. 


EDWm  A.  MEKKITT,  CoUector  of  the  Pobt 
OF  New  Tobk,  Rff.  in  Err., 

e. 
JOSEPH  PARK,  Jr.,  bt  At 

(See  B.  C,  Beporter's  ed.,  loe,  110.) 

Dui]/  Act — comtruetion  of. 

*The  decision  of  tlils  court  In  Schmidt  y.  Badger, 
ante,  tb&t,  under  the  statutory  provisions  In  ques- 
tion In  this  case,  the  proper  duty  on  the  importa- 
tion of  giam  bottles  oontalninv  beer  was  a  duty  of 
tliirty  per  cent  ad  valorem  on  the  Iwttles,  in  addi- 
tion to  a  speclflo  duty  of  thlr^-flve  cents  a  gallon 
on  the  beer,  oonflrmed  and  appued  to  thto  ease. 

[No.  711.1 
Argued  Mwr.  6, 1888.     Donded  Mar.  19, 188S. 

rf  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  NewTork. 
The  case  is  sufflcientiy  stated  by  the  court 
ifr.  S.  F.  PhiUips,  Saiieitor-Gen.,  for  plaint- 
iff in  error. 

ilfe«*r*.  Edward  Hartley  and  Walter  H. 
Coleman,  for  defendants  in  error. 

Itr.  Jueliee  Blatehford  delivered  the  oi>in- 
ion  of  the  court: 

This  is  a  suit  to  recover  back  duties  exacted 
by  the  plaintiff  in  error,  as  Collector  of  the  Port 
of  New  York,  on  glass  botties  imported  in 
March,  1879,  from  London.  The  botties  con- 
tained beer,  and  the  defendant  exacted  a  specific 
duty  of  thirty-five  cents  a  gallon  on  the  beer  and 
also  a  duty  of  thirty  per  cent  ad  valorem  on  the 
botties.  The  botties  were  the  ordinary  ale  bot- 
ties of  commerce.  The  circuit  court  airected  a 
verdict  for  the  plaintiffs,  and  they  had  a  Judg- 
ment, to  review  which  the  Collector  brought 
this  writ  of  error. 

The  question  involved  is  the  same,  and  arose 
imder  the  same  statutory  provisions,  as  in  the 
case  of  Schmidt  v.  Badger  [ante,  8281,  decided 
by  this  court  at  this  Term.  It  was  there  held 
that  such  duty  on  the  bottles,  in  addition  to 
such  duty  on  the  beer  and  ale  contained  in  them, 
was  a  lawful  duty.  That  decision  govern*  the 
pretent  ease,  and  the  Judgment  of  the  Oirouit 
Court  ii  reversed  andthecase  is  remanded  to  that 
court,  mth  direction*  to  grant  a  fiMS  trial. 

True  copy.    Test : 

James  H.  HoEenney,  Qerk,  Sup.  Court,  IT.  B. 


CITY  OF  OTTAWA,  Plff.  in  Err., 

e. 

WM.  H.  CAREY. 

(See  8. 0.,  Beporter's  ed.,  llO-lSi.) 

MurUeipal  hand*,  when  moff  be  issued — corporate 
purpose— potter  to  t«»u«— ultra  vires — manu- 
faetures— bonds  when  void — donation. 

L  Legislative  authority  to  a  city  to  borrow  mon- 
ey on  the  otedltof  the  olty,  and  to  issue  bonds  there- 
*Head  note  by  Ur.  JutUee  Bi.atohtobd. 
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for,  does  not  auUioiize  tlio  Issue  pf  Its  bonds  as  a  do- 
nauoo  to  a  company  or  Individual,  to  be  used  In  the 
ImpTOTement  of  the  water  power  within  and  near 
the  (dtr,  to  secure  the  praoocal  and  permanent  use 
Of  said  power  to  the  cltf  and  Its  Immediate  vloinlty. 

2.  The  power  contained  In  the  charter  of  a  city  to 
borrow  money,  does  not  authorize  the  Issue  of  Its 
bonds,  unless  uiey  are  issued  for  a  corporate  pur- 
pose, where  there  la  a  constitutional  prohibition 
against  taxation  by  the  city  except  for  corporate 
purposes. 

8.  Municipal  corporations  hare  only  such  powers 
of  aroTemment  as  are  expressly  granted  them,  or 
Buoh  as  are  necessary  to  carry  into  eiteot  those  that 
are  granted.  No  powers  can  be  Implied,  except  such 
as  are  essential  to  the  objects  and  purposes  of  the 
corporation  as  created  and  established. 

i.  To  the  extent  of  their  authority  they  can  bind 
the  people  and  the  property  subject  to  their  regu- 
lation and  goremmental  control  by  what  they  do, 
but  beyond  their  corporate  powers  their  acts  are  of 
no  effect. 

S.  Power  to  govern  the  city  does  not  Imply  power 
to  expend  the  public  money  to  make  the  water  In 
the  rivers  available  for  manufacturing  purposes. 

0.  Unless  the  specific  power  Is  granted  to  a  munic- 
ipal corporation  to  make  subscriptions  to  capital 
stock  or  donations  to  corporations,  for  public  im- 
provements, all  such  subscriptions,  and  all  such  do- 
nations, as  well  as  the  corporate  bonds  issued  for 
their  payment,  are  absolutely  void,  even  as  against 
bonande  holdeis  of  the  bonds. 

7.  Power  to  subscribe  to  the  stock  of  a  company 
does  not  authorize  a  donation  by  way  of  a  bonus  to 
the  company  to  aid  in  the  ItnproTement. 
[No.  694.] 

Butmitted  Jan.  9. 1881.    Decided  Oct.  SO,  1881. 

Judgment  retcinded  Jan.  IS,  188S.  Re-tubmitted 

Mar.  6, 1883.  Deeidtd  Mar.  19, 1883. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Bli- 
Dois. 

This  action  was  larought  in  the  court  below, 
by  the  defendant  in  error,  to  enforce  the  pay- 
ment of  certain  municipal  bonds  issued  by  the 
defendant. 

The  case  was  tried  without  a  jury.  The  court 
found  the  facts  and  rendered  judgment  thereon 
against  the  city  and  in  favor  of  the  plaintiff, 
for  $72,814.76.  Whereupon,  the  defendant 
sued  out  this  writ  of  error. 

The  case  was  submitted  at  the  last  Term  and 
early  in  this  Terra  a  decision  was  announced  by 
this  court  reversing  the  judgment  of  the  court 
below. 

Sulwequently,  upon  an  application  for  a 
rehearing,  that  judgment  was  set  aside  and  a 
reargument  ordered.  The  case  has  according- 
ly been  re-submitted  on  elaborate  printed  argu- 
ments, and  the  court  ngnin  reverses  the  judg- 
ment of  the  court  below. 

The  facts  of  the  case  ai«  clearly  stated  by  the 
court. 

Mr.  Justice  Harlan  delivering  the  opinion  of 
the  court  as  follows: 

The  bonds  here  in  suit  were  executed  by  the 
City  of  Ottawa,  a  municipal  Corporation  of  the 
Slate  of  Illinois,  and  belong  to  the  same  issue 
as  those  involved  in  Uacketty.OiUtrta,  99  U.S., 
86  [XXV.,  868],  and  in  Ottaxoa  v.  Nat.  Bk.,  105 

NOTK.— Oonstructtono/iTrantsfocorporattoFw.  See 
not*  to  Charles  Klv.  Bridge  v.  Warren  Bridge,  86  U. 
8.  01  Pet.),  480. 

Oi>rporatfoiw  are  Knitted  to  the  exerede  of  powen 
coiiferred  upon  them.  See  note  to  Beaty  v.  Knowler, 
»  U.  8.  (*  PBt),  168. 

Oorpomtiont  posaeas  only  the  powers  con/erred  by 
the  statute  oreoilni;  tAero  and  fitose  necesMu-ti]/  fm- 
jMed.   8ee  note  to  Huntlogton  v.  Savings  Inst.,  S6 
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U.  8.,  842  [XXVI.,  1127].  In  each  of  those 
cases,  the  holders  were  protected  against  the  de- 
fenses interposed  mainly  upon  the  ground  that, 
being  bona  fide  purchasers  for  value,  the  City 
was  estopped,-  by  the  recitals  in  the  bonds,  to  sav 
that  they  were  not  executed  for  proper  or  legin- 
mate  municipal  purposes. 
The  present  case  differs  from  those,  in  certain 

Earticuiars,  which  are  disclosed  by  the  spedsl 
nding  of  facts.  The  ordinance  of  July  SO,  1869, 
required  the  Mayor  to  issue  bonds  of  the  City, 
to  the  adount  of  $60,000,  in  accordance  with 
the  terms  and  conditions  of  theprevious  ordi- 
nance of  June  15,  1869,  and  "  Tliat  he  deliver 
the  same  to  Wm.  H.  W.  Cushman,  to  be  used  by 
him  in  developing  the  natural  resources  and  sur- 
roundings of  the  City,  and  that  the  said  Cush- 
man is  authorized  and  directed  to  expend  the 
same  in  the  improvement  of  the  water  power 
upon  the  Illinois  and  Fox  Rivers  within  the  Ci^ 
and  in  the  immediate  vicinity  thereof,  under  the 
franchises  and  powers  which  have  been  granted 
for  that  purpose  by  the  Le^slatureof  the  State, 
or  which  may  hereafter  be  granted  for  that  pur- 
pose, in  the  manner  which,  in  his  judgmieot, 
shall  best  secure  the  practical  and  permanent  use 
of  said  water  power  in  the  City  and  its  immedi- 
ate vicinity."    The  ordinance,  however,  mode 
it  a  condition  precedent  to  the  delivery  of  tbe 
bonds  to  Cushman  that  he  should  execute  and 
deliver  to  the  mayor,  for  the  City,  his  obliga- 
tion that  he  would,  without  unnecessary  orxui- 
reasonable  delay,  cause  a  good,  substantial  and 
sufllcient  dam  to  be  constructed  across  niinois 
River,  above  the  City,  for  the  purpose  of  bring- 
ing into  use  all  the  available  water  power  of  that 
river  at  Ottawa,  and  with  sufficient  head  and 
tail  races  to  make  such  water  power  available, 
the  races  to  be  constructed  and  continued  to  the 
Fox  River,  below  the  aqueduct  and  above  the 
island  in  Fox  River,  as  fast  as  the  same  may  be 
required  for  actu^  use  and  as  fast  as  it  could  be 
leased  at  fair  and  reasonable  rates  and  be  brought 
into  actual  operation;  also,  that  he  would  erect 
a  good,  substantial  and  sufficient  dam  across 
Fox  River,  so  as  to  make  available  for  use  the 
water  power  of  both  rivers  at  Ottawa  as  rapid- 
ly as  called  for.    The  ordinance  further  pro- 
vided that  Cushman  should  bind  himself,  if  the 
work  was  not  constructed  as  above  required,  to 
return  the  bonds,  or  their  value,  to  the  City,  and 
save  it  harmless  from  all  loss  on  account  of  the 
same,  or  on  account  of  any  intere^  accruing 
thereon ;  and  in  the  event  the  work  was  not  coio- 
pletcd  by  him,  that  he  would  return  theprw  rata 
share  of  said  bonds  in  the  proportion  that  the 
cost  of  the  work  construcUd  should  bear  to  tbe 
work  not  constructed;  the  whole  of  the  bonds 
to  be  returned  unless  at  least  one  of  the  dams, 
with  the  races  necessary  to  make  tiie  water 
power  thereby  created  available  for  practical  uae 
shall  be  completed. 

On  the  2d  day  of  August,  1869,  Casbman  ex- 
ecuted to  the  City  his  written  obligatk>a,  em- 
bodying the  terms  and  conditions  required  by 
the  orcfmance  of  July  80.  1860.  The  boads 
were  thereupon  delivered  to  him  by  the  maym-. 
Tlie  court  below,  by  consent  of  partieB,  triad 
the  case  without  the  intervention  of  a  lorv.  aivi 
found,  amon^  other  facts,  that  the  i^\_ 

no  subscription  of  stock  in  the  Ottawa  ' 

facturing  Company,  but  issued  the  bonds  ■•■ 
donation  for  the  purposes  indicated  in  the  oofr- 
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tract  with  Cushman,  the  latter  being  the  sole 
considenUioii  it  received  for  the  bon&; 

That,  on  the  lUh  day  of  March,  1871,  Cush- 
man  ddivered  the  bonds  to  the  Ottawa  Manu- 
facturing Company,  of  which  he  was  one  of  the 
corporators,  and  of  which  at  the  time  he  was  a 
director,  to  be  used  by  it  for  the  purpose  of  mak- 
ing the  improvement  hereinbefore  mentioned, 
without  further  consideration; 

That  the  company  "  At  once  entered  upon 
the  work  of  constructing  the  dams  and  races  and 
forHaUg  constructed  the  same  under  the  powers 
gnmted  to  it,  «  ♦  «  and  completed  said  work 
ao  that  ttmie  water  power  was  created,  but  that 
laid  dam  va*  earned  aieaj/  by  a/retltet  in  187£ 
vr  1S7S,  and  hat  never  been  reeonttrveled/' 

That,  in  June,  1871,  the  company  sold  and  de- 
fivered  the  bonds  in  suit  to  Lester  H.  Eames,  a 
citizen  of  Ottawa,  for  their  face  value  and  part 
of  the  interest  which  had  accrued  after  August, 
1870; 

That,  at  the  time  Eames  purchased  the  bonds 
he  read  their  recitals,  and  had  never  heard  their 
Talidity  questioned,  although  the  policy  of  issu- 
ing them  and  the  legal  authority  to  do  so  was  the 
aobject  of  discussion  by  the  press  and  people  of 
the  City  at  about  the  time  of  their  being  issued; 
That  Eames  had  knowledge  of  the  proceed- 
fags  of  the  council  in  reference  to  the  issue  of 
the  bonds,  knew  that  they  were  issued  for  the 
purpose  of  being  used  as  a  donation  to  aid  in 
the  completion  of  the  contemplated  improve- 
ment, and  knew  of  the  contract  between  Cush- 
man and  the  City  in  reference  to  the  bonds;  and, 
That  in  November,  1869,  after  the  bonds  had 
matured,  Eames  sold  and  delivered  them  to  the 
defendant  in  error,  a  citizen  of  Missouri,  for 
value,  the  latter  knowing,  when  he  purchased, 
sabstantially  all  that  Eames  knew  touching  the 
history  of  the  bonds  and  the  purposes  for  whid) 
they  bad  been  applied. 

We  have  seen  that  the  general  object  which 
the  City  sought  to  accomplish  was  the  develop- 
ment 01  its  natural  resources  and  advantages  for 
manufacturing  purposes.  That  end  it  proposed 
to  attain  by  the  construction  of  dams  and  races 
in  such  manner  as  to  bring  into  practical  and 
pemMnent  use,  in  the  City  and  its  immediate 
victnity.  all  the  available  power  of  both  the  Illi- 
nois and  Fox  Rivers.  Consequently,  the  ordi- 
nances passed  by  thecity  coimcu,and  Cushman's 
contract,  alike  required  the  construction  of 
good,  substantial  and  sufficient  dams  and  races. 
JN  ow  it  is  impossible  to  resist  the  conclusion  that 
as  to  the  work  done,  and  as  to  the  manner  in 
which  it  was  performed,  there  was  a  sut»tan- 
tial,  if  not  an  entire,  failure,  upon  the  part  of 
Coahman,  and  those  whom  he  employed,  to  meet 
ttie  terms  ot  the  agreement  under  which  be, 
Cushman,  received  the  bonds.  The  dams  and 
races  were,  according  to  the  facts  found,  only 
partially  constructed.  The  work  was  completed 
only  to  the  extent  that  tome  water  power  was 
created;  and  the  dam  erected,  so farfrom being 
"  good,  substantial  and  sufficient"  to  secure  the 
practical  and  permanent  use  of  the  water  power, 
was  carried  away,  in  1872  or  1873,  by  a  freshet, 
and  has  never  been  reconstructed.  Under  these 
qrcumstances,  the  City,  as  between  it  and  C\ish- 
man,  was  entitled  to  demand  a  return  of  all  the 
hcMMis  or  their  value,  and  to  be  saved  harmless 
onaccxKUitof  them.  If  Cushman  still  held  them, 
and  had  himself  sued  the  City,  the  defense  of 
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the  latter  would  be  complete.  Is  Carey,  the 
present  holder,  in  any  better  position,  as  against 
the  City,  than  Cushman  would  be,  had  he  sued? 
This  question  must  receive  a  negative  answer, 
because  Carey,  and  his  immediate  vendee, 
Eames,  were  well  aware,  at  the  time  of  their  re- 
spective purehases,  as  well  of  the  terms  of  the 
ordinance,  in  pursuance  of  which  the  bonds 
were  issued,  as  of  the  contract  between  the  City 
and  Cushman;  and  also  because,  as. the  special 
finding  sufficiently  indicates,  the  same  facts 
were  known  to  the  Ottawa  Manufacturing  Com- 
pany when  it  received  the  bonds  from  Cushman, 
one  of  its  corporators  and  directors.  Neither 
Carey,  nor  Eames,  nor  the  Company, were  bona 
fide  holders  entitled  to  the  benefit  of  the  rule  an- 
nounced in  Uadcett  v.  Ottawa  and  Ottawa  v.  Nat. 
BIc.  The  work  done  was  not  of  a  character,  as 
to  extent,  sufficiency  or  permanency,  to  entitle 
Cushman,  had  he  sued,  as  against  the  City,  to 
the  payment  of  any  of  theoonds;  and,  conse- 
(juently,  for  the  reasons  given,  the  City  is  not 
luble  to  Carey. 

This  conclusion  renders  it  unnecessary  to  no- 
tice other  questions  raised  by  counsel,  some  of 
which  relate  to  the  authority  of  the  City  to  is- 
sue the  bonds  under  any  clrcimistances,  espe- 
cially by  way  of  donation. 

After  this  case  had  been  under  submission, 
our  attention  was  called  to  a  recent  decision  of 
the  Supreme  Court  of  Illinois  in  WiUon  v.  Mfg. 
Co.  That  case  is  relied  upon  as  authority  for 
the  proposition  that  the  City  had  legal  power  to 
issue  the  bonds  in  question.  In  view  of  the 
ground  upon  which  our  conclusion,  in  this  case, 
rests,  it  is  needless  to  discuss  that  question  in  the 
different  aspects  in  which  it  is  presented. 

TlitjudgmentUretened,  wit/t  direction*  togite 
judgment,  upon  the  gpeeial finding  of faet»,  for  Ote 
City. 

Mmrt.C.  B.  Iaa.wrence  and  M.  T.  Moloney, 
for  plaintiff  in  error: 

I.  The  Legislature  of  Illinois  could  not,under 
the  Constitution  of  the  State,  authorize  a  town 
or  city  to  issue  its  bonds  for  any  but  corporate 
purposes,  and  a  donation  of  bonds  to  a  private 
corporation,  established  for  the  purpose  of  cre- 
ating a  water  power  to  be  owned  exclusively  by 
such  private  corporation,  was  not  an  issue  of 
bonds  for  a  corporate  purpose,  and  snch  bonds, 
in  the  hands  of  a  purchaser  with  notice,are  void. 

S.  Ottavoa  v.  Perkins,  94  U.  S.,  264  (XXIV., 
156);  People  y.'Dupuy,  71  HI.,  658;  Pendleton 
Co.  V.  Amy,  18  Wall.,  804  (80  U.  S.,  XX.,  579); 
Kenieottv.Supereiton,  16  Wall.,  452(88D.8., 
XXI.  ,819);  St.  Joteph  v.  Bog«rt,lQ  Wall, 644  (83 
U.  8.,  XXI., 828);  Moma  v.  Eavet,  92 U.  S..  484 
(XXm.,  579);  Uogeny.  Burlington,  8  WaU., 
671  (70  U.  S.,  XVIII.,  85);  Hupernmrs  v.  Wei- 
der,  64  111.,  427;  LimngiUm  Co.  v.  Wieder,  64 
111.,  482;  Johnson  v.  Stark  Co.,  24  HI.,  75;  Bis- 
seU  y.  Kankakee,  64  HI.,  251;  English  v.  Pto- 
pU,  96  111..  569;  Loan  Asso.  v.  Topeka,  20  Wall., 
655  (87  D.  S.,  XXII.,  465);  Lowell  v.  Bost<m, 
111  Mass.,  460;  PeopU  v.  BateheUor,  58  N.  Y., 
143;  Jones,  R.  R.  Secur.,  sec.  128;  Iron  Works 
V.  MoundsviUe.W  W.  Va.,1;  Hospital  v.  Luzerne 
Co.,  84  Pa.  St.,  55;  Oriiome  v.  Adams  Co.  (ante, 
129),  and  Parkersburg  v.  Broten  (ante,  288), 
decided  at  the  present  Term  of  this  court. 

II,  If  these  bonds  had  been  issued  for  a 
corporate  purpose,  they.  In  order  to  be  valid, 
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■hould  have  been  issued  by  authority  of  the 
Board  of  Commissioners  speicially  appointed  by 
the  Legislature  to  t^e  chuge  of  this  whole  mat- 
ter, to  subscribe  the  stock  and  to  issue  and  sell, 
at  par,  the  bonds  of  the  City  to  raise  the  money 
for  its  payment 

S.  OUoua  r.  Perkin$  (tupra);  B.  Oaldand  v. 
aWnnor,  M  U.  S.,  258  (XXIV.,  186);  Middlt- 
port  y.  tni.  Go.,  88  HI.,  S62;  8upervi»onv.  Peo- 
jOe,  25  111.,  181;  Oaddit  t.  Riekland  O;., 98111., 
119;  Bruth  ▼.  Wan,  15  Pet.,  98;  McOlwn  t. 
Oaford,  94  U.  S.,  438  (XXIV..  189). 

III.  Even  if  the  bonds  had  been  isaned  for  a 
corporate  purpose,  and  if  they  had  been  issued 
by  the  proper  authoritiee,  mz.:  the  board  of 
commlsffloners,  they 'wonid  still  be  uncollectible 
by  the  present  plaintiff,  a  purchaser  irith  notice, 
because  they  were  issued  as  a  donation  to  a 
private  manufacturing  company;  whereas,  the 
commissioners  were  authorized  to  issue  them 
only  in  payment  of  a  corresponding  amount  of 
the  stock  of  said  company." 

IV.  Even  if  the  bonds  had  been  issued  for  a 
corporate  purpose,  and  if  they  bad  been  issued 
by  the  proper  authoritiee,  namely:  the  board  of 
commissioners,  they  would  still  beuncoUectible 
by  the  present  plaintiff,  because  he  bought  with 
notice  that  they  wero  issued  to  Custunan  in 
consideration  oi  Ilia  contract  to  build  a  good 
and  substantial  dam  across  the  Illinois  and  Fox 
Rivers,  sufficient  to  bring  into  use  all  the  avail- 
able water,  and  to  protect  the  (3ity  on  these 
bonds  in  case  he  did  not  create  the  water  power; 
which  contract  he  wholly  failed  to  perform. 

V.  The  statute  authonzed  the  comminioners 
to  subscribe  to  the  stock  of  the  manufacturing 
company,  and  required  them  to  raise  the  money 
for  payment  of  the  subscription,  by  issuing  and 
sellins  bonds  at  not  lees  than  par.  The  mavor 
issued  the  bonds  directly  to  Cushman,  for  deliv- 
ery to  the  manufacturing  company.  Even  if  the 
bonds  were  otherwise  free  from  exception  tiUs 
disposition  of  them  was  illegal. 

Beipio  V.  Wryht,  101  U.  S.,  686  (XXV..1087); 
Mid^Ueport  v.  Int.  Co.  (nipra). 

Mettn.  O.  8.  Eldredge  and  John  Dean 
C»ton,  for  defendant  in  error: 

The  Citv  of  Ottawa  had  undoubted  corporate 
power  to  issue  the  bonds  in  question,  in  pursu- 
ance of  its  charter,  and  they  were  thus  issued 
for  legitimate  corporate  purposes. 

The  Citv  issued  the  bonds  in  question  under 
its  general  and  indisputable  powers  conferred 
by  its  charter,  and  so  affirms  upon  the  face  of 
the  bonds;  hence,  it  is  entirely  immaterial  and 
against  the  plaintiff,  whether  Cushman  made 
any  lawful  or  unlawful  or  unauthorized  appro- 
prialion  of  them. 

The  question  is  simply,  whether  the  general 
purpose  in  aid  of  which  the  bonds  are  voted  is 
a  public  purpose,  one  affecting  the  general  in- 
terests of  the  political  community  or  of  a  private 
character;  if  the  former  and  there  was  l^isla- 
tive  authority  for  it,  under  its  charter,  it  is  a 
corporate  purpose. 

Jfa/wr  V.  Ohicago,  88  111.,  278;  lajflar  t. 
Thompion,  42  IlL,  11;  Burr  v.  Carbondale,  76 
111.,  455;  Briieot  v.  AUi»cm,  43  III.,  291;  John- 
ton  V.  Campbell,  49  lU.,  816;  Mitnor  v.  BuUard, 
48  111.,  470;  B.  B.  Co.  v.  Smith,  62111.,  268;  P«o- 
ple  V.  Depuyt.  71  111 ,  658;  People  y.  Tnutee*  cf 
SehooU,  78  111.,  136;  B  B.  Oo.  v.  Morrit,  84  111., 
410;  HaMl^  y.  People,  84  HL,  644;  HickUng  v. 
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AU  doutrts  88  to  their  corporate  power  shoiild 
be  niotved  in  fovor  of  the  honafdi  holder  when 
the  general  power  to  execute  honds  exists.  The 
Bomcipalitf  is  estopped  from  questioning  their 
Tslidi^  after  thdr  iasae  and  sale.  It  is  gross 
nef^igence,  which  wUl  not  be  tolerated,  for 
thm  to  promote  the  n^otiation  of  their  bonds 
under  sach  circumstances  of  general  publidtf , 
vithoat  any  attempt  to  enjoin  their  issue. 

Rata  Cb.T.  YaMude,  96  U.  B.,  676  (XXTV., 
800);  (Mmmm  t.  FUM,  99  U.  8.,  681  (XXV., 
40^;.Stoefey.  Omtrt.,  991J.  S.,  686(XXY.,  491). 
By  the  payment  A  interest  to  Eames,  on  the 
8d  of  August  following,  the  City  latifled  the 
transfer  A  the  bonds  by  Coshman  to  the  man- 
nftcturing  company,and  by  the  latter  to  Eames, 
and  thus  recognized  Eamercferfu*  as  a  honafdi 
holder  of  ttie  bonds,  and  most  emphatically 
therein  said  there  had  been  no  breach  of  the 
contract;  and  upon  eveiy  principle  of  law  and 
eqnity  is  thereby  estopped  from  ever  question- 
ing it  as  against  him  or  Carey,  the  plamtifl  be- 
low, as  h&  asaienee;  and  as  against  them  for 
qoestioning  the  legitimate  municipal  character 
of  the  puiixise  for  which  the  bonds  were  issued. 
And  again;  the  recitals  upon  the  face  of  the 
bonds,  and  by  the  sale  and  negotiation  of  its 
braids  and  the  levying  of  taxes  to  pay  Interest 
npon  them  must  conclude  the  City  upon  the 
question,  and  estop  it  from  now  quMtionlng  the 
municipal  character  of  the  improvement;  when 
as  8ud  by  Mr.  Juitiee  Orier,  AdarnB  v.  Lawrence 
Co.,  2  Pittsburg,  60,  64-^6:  "  This  sharp  con- 
traction is  not  demanded  until  the  convenience 
of  total  repudiation  has  been  discovered."  Your 
Honors,  we  submit,  as  said  by  JuiHee  Orier, 
wiD  not  now  permit  the  City  to  repudiate  its 
own  practical  construction  of  its  charter,  to  en- 
able it  to  repudiate  its  obligations  made  under  it. 
WootLhuU  y. Beaver  Cb.,  8  Wall.,  Jr.,  874;  -4^ 
legheny  v.  MeOlvrkan,  14  Pa.  St.,  82;  People x. 
Stay,  78  N.Y.,  476;  Society  for  Smnnff  v.  JV«w 
Lmtdon,  29  Conn.,  174;  Luling  v.  Baeine,  1 
Blss.,  814;  OrlearuY.  PUOt, 99  U.S.,  676  (XXV., 
404);  Aty  Ch.y.  Vanwele (supra);  Blocks.  Gomrt. 
(Mwa);  Galena  t.  Chrteith,  48  HI.,  424;  Ma}/or 
V.  Bail  Uuvra);  Moron  v.  Comn.,  2  Black,  782 
(«7U.  8.,XVII.,  847). 

IV.  Eames  was  a  bona  fide  purchaser  of  the 
bonds.  He  was  not  chargeable  with  construct- 
ive ni>tice  of  anything  but  the  charter  power  of 
tin  (^y  to  issue  them:  not  even  gross  negli- 
gence; nothing  short  of  positive  fraud  and  an 
sttonpt  on  his  part,in  collusion  with  the  officials 
of  tiie  City,  to  commit  a  fraud,  could  Impair 
Ids  right  as  a  iona  lids  holder;  gross  negligence, 
even,  alone,  would  not  aifect  it. 

Mv/rray  v.  Lardner.  2  WaU.,  120  (69  U.  8., 
XVn.,  859);  Oromwea  v.  Sac.  Co.,  96  U.  8.,  61 
(XXIV..  681);  UTat.  Bk.  v.  Grow,  60  N.  T.,  86; 
-toW  v.  Ifat.  Curreneu  Bamk,  54  N.  Y.,  288; 
(ampman  T.  Boee,  66  N.  Y.,  137;  lF«2cAv.  Sage, 
47  ».  T.,  148;  Byles,  Bills,  115;  Gormtoek  v. 
Hannah^  76  HI.,  680. 

Bamee  had  the  right  to  rely  on  the  fact  that 
the  charter  gave  the  power  to  the  City  to  bor- 
row money  for  mtmicipal  purposes,  and  the  de- 
termination of  the  City,  as  before  suggested,  as 
to  whether  it  was  a  municipal  purpose  for 
which  tbey  proposed  to  expend  it.  Knowing 
that  the  CS^  nad  the  power,  and  believing  their 
iqncaentanons  to  be  true,  he  was  as  much  a 
miajUf  purchaser  as  were  the  plainttSs  in  the 
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Hackett  and  Portunouih  Oaiet.  Oood  f a!th,under 
such  circumstances,  means  an  honest  ptupoee; 
nothing  more.  This  coort,  by  its  own  decis- 
ions, it  is  respectfully  submitted,  settied  this 
question  in  the  sfBrmative. 

Goodman  v.  &mondi,  20  How.,  848  (61 U.  8., 
XV.,  984);  Mwray  v.  I/trdMr  (mpra)',  R.  R. 
Oo.  y.  Coidrey,  11  Wall.,  469  (78  U.  S.,  XX., 
190);  see,  also,  Qmutoek  v.  Bdnnah,  76  I1I.,680; 
MeOmneiy.  Street,  17  Bl.,  268;  Hardin  v.  Oout- 
eneur,  69  111.,  148;  Woodaard  v.  Slanchard,  16 
HI.,  424;  MeOagg  v.  Bmeodt^  lU.,  167;  Win- 
ten  T.  Hainet,  84  HI.,  tSSd-.Hodgen  v.  Senrieh- 
ten,  8S  m.,  862;  Smith  t.  Fergvion.n  IU.,807. 

Mr.  ijhUfJuetiee  Walte  delivered  the  opin- 
i(m  of  the  court : 

This  is  a  suit  to  recover  upon  bonds  issned  by 
the  Ci^  of  Ottawa,  lUinou,  as  a  donation  to 
aid  in  the  improvement  of  the  water  power  upon 
the  Fox  and  Illinois  Rivers  within  the  City,  or 
in  its  immediate  vidnil^.  Other  bonds  of  the 
same  issue  are  involved  in  Baekett  v.  Ottawa, 
99  U.  8.,  86  [XXV.,  863],  and  Ottaway.  Nat. 
Bk.,  106  U.  8.,  842  [XYVI.,  1127],  where  it 
was  held,  in  substance,  that,  as  there  was  leg- 
islative authortty  to  issue  bonds  for  municipal 
purposes,  and  it  was  recited  in  the  bonds  then 
sued  on  that  tbey  were  issued  for  such  purposes; 
the  City  was  estopped  from  proving,  as  against 
lonafiae  holders,  that  the  recitals  were  untrue. 
Keither  Hackett  nor  the  tenk  had  any  knowl- 
edge of  the  precise  purposes  for  which  the 
bonds  were  iraued,  and  ft  was  adjudged  that 
thOT  had  the  right  to  rely  on  what  was  recited. 

The  facts  on  which  this  case  rests  are,in  brief, 
these: 

The  Cit7  of  Ottawa  was  incorporated  as  a 
city  in  Illinois,  on  the  10th  of  February,  1868, 
and  given  the  ordinary  powers  of  municipal 
corporations  of  that  class  for  local  government 
It  was  roeciidly  authorized  "To  provide  the 
City  with  water,  to  erect  hydrants  and  pumps 
in  tiie  streets  for  the  convenience  of  its  inhabit- 
ants," and,  upon  a  vote  of  the  people,  "  to  boi^ 
row  money  on  the  credit  of  the  City,  and  to  is- 
sue bonds  therefor,  and  pledge  the  revenue  of 
the  City  for  the  payment  thereof."  Our  atten- 
tion has  not  been  called  to  any  other  provision 
of  the  charter  as  having  a  beting  on  the  ques- 
tions to  be  considered. 

In  February,  1861,  the  Ottawa  Manufacture 
ing  Company  was  incorporated  by  the  General 
Assembly  of  Illinois,  to  build  a  dam  across  the 
Fox  River  for  the  purpose  of  creating  a  water 
power  to  be  leased  and  used.  On  the  16th  of 
February,  1865,  the  charter  of  this  Company 
was  amended  so  as  to  authorize  the  building  A 
a  dam  across  the  Illinois  River,  and  a  race  to 
bring  the  water  from  that  liver  into  the  pool  of 
the  dam  across  the  Fox. 

On  the  19th  of  February,  1867,  the  General 
Assembly  passed  an  Act  purporting  to  consti- 
tute a  board  of  commissioners  to  subscribe 
$100,000  to  the  capital  stock  of  the  manufacture 
ing  company  for  and  on  behalf  of  the  City,  and 
to  pay  the  subscription  by  an  issue  of  the  bonds 
of  the  City.  No  subecnption  was  ever  made 
under  tliis  authority,  and  we  understand  the 
counsel  for  the  defendant  in  error  to  concede 
that  the  Act  itself  was  unconstitutional. 

On  the  15th  of  June,  1869,  an  ordinance  was 
passed  by  the  City,  submitting  to  the  voters  at 
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an  election,  to  he  held  on  the  30th  of  the  some 
month,  the  question  whether  the  council  should 
borrow  $60,000  on  the  bonds  of  the  City  to  be 
expended  in  developing  the  natural  advantages 
of  the  City  for  manufacturing  purposes.  This 
election  was  held,  and  resulted  in  a  vote  by  a 
majority  of  the  legal  voters  in  favor  of  the  proj- 
ect. Thereupon,  the  City,  on  the  30th  of  July, 
1869,  passed  another  ordnance,  directing  the 
mavor  to  issue  the  bonds  and  deliver  them  to 
William  H.  W.  Cushman,  "To  be  used  by  him 
in  developing  the  natural  resources  and  sur- 
roundings of  the  City,"  and  authorizing  and  di- 
recting him  to  expend  the  same  in  the  im- 
prpvement  of  the  water  power  upon  the  Illinois 
and  Fox  Rivers,  within  the  City  and  in  the  im- 
mediate vicinity  thereof,  under  the  franchises 
and  powers  which  have  been  granted  for  that 
purpose  by  the  Legislature  of  the  State,  or 
which  may  hereafter  be  granted  for  that  pur- 
pose, in  the  manner  which,  in  his  judgment, 
shall  best  secure  the  practical  and  peimanent 
use  of  said  power  in  the  City  and  its  Immediate 
vicinity. 

Under  this  ordinance,  the  bonds  were  issued 
and  delivered  to  Cushman  on  the  2d  of  August, 
1869,  as  a  donation  to  aid  the  City  in  seciiring 
the  contemplated  water  power,  he  agreeing  in 
writing  to  cause  the  necessary  works  to  be  com- 
pleted In  the  two  rivers  within  a  reasonable 
time  and,  if  not,  to  return  the  bonds  or  a-part 
thereof,  according  to  the  special  provisions  of 
the  contract.  No  arrangements  were  made  or 
contempla(ed,forproviding  the  City  with  water. 

Cushman  was  one  of  the  originu  corporators 
of  the  manufacturing  company,  and  a  director 
at  the  time  the  bonds  were  issued  to  him,  and 
he,  on  the  11th  of  March,  1871,  delivered  them 
to  the  comi»ny  "To  be  used  by  said  company 
for  the  p«upose  of  making  the  improvement 
hereinbefore  mentioned,  without  fmlher  con- 
sideration." During  the  month  of  June;  1871, 
the  company  sold  and  delivered  the  bonds  in- 
volved in  this  suit  to  Lester  H.  Eames,  a  citizen 
of  Ottawa,  for  their  face  value  and  part  of  the 
interest  which  had  accrued  after  August,  1870. 
When  Eames  made  his  purchase  and  paid  for 
the  bonds,  he  iinew  they  had  been  issued  aa  a 
donation  to  aid  in  the  completion  of  the  improve- 
ment contemplated  in  the  contract  with  Cush- 
man, and  was  cognizant  of  all  the  proceedings 
of  the  council  in  reference  thereto.  He  also 
knew  of  the  contract  with  Cushman.  In  No- 
vember, 1879,  after  the  bonds  fell  due,  Eames 
sold  them  to  William  H.  Carey,  the  plaintiff  be- 
low, who  paid  value  for  them,  with  full  knowl- 
edge of  all  that  was  known  by  Eames  about 
their  issue. 

Upon  these  facts,  found  by  the  court  and  set 
forth  in  the  record,  judgment  was  rendered 
against  the  City  and  in  favor  of  Carey  for 
$72,814.76.  Toreveise  that  judgment,  this  writ 
of  error  has  been  brought. 

This  case  differs  from  those  of  Hackett  and 
the  Nat.  Bk.,  »upra,  in  that  Carey  cannot  claim 
protection  as  a  bona  fide  bolder,  while  Hackett 
and  the  bank  could.  Neither  Carey,nor Eames, 
nor  the  manufacturing  company,  nor  Cushman, 
were  purchasers  without  notice.  Carey  and 
Eames  both  paid  value,  but  Carey  bought  after 
maturity,  and  it  is  expressly  found  that  both  he 
and  Eames  had  actual  knowledge  of  the  pur- 
poses for  which  the  bonds  were  issued,  and  of 
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the  contract  with  Cushman.  Under  the  circum- 
stances of  this  case,  the  manufacturing  com- 
pany is  chargeable  with  knowledge  of  all  the 
facts  known  to  Cushman,  one  of  its  dinctora 
and  the  original  contractor  with  the  City.  The 
questions  uien  to  be  considered  are  such  as  mav 
arise  between  the  City  and  a  purchaser  for  Tal- 
ue  from  Cushman  with  full  knowledge  of  all 
the  facts  affecting  the  validity  of  the  bonds  at 
their  inception. 

In  IIlinoi8,uhderthe  Constitution  of  the  State, 
the  corporate  authorities  of  cities  cannot  be  in- 
vested with  power  to  levy  and  collect  taxa  ex- 
cept for  CMporate  purposes. .  This  has  long  been 
settled.  Weigktman  v.  Clark,  103  U.  8.,  259 
[XXVI.  ,893],  and  numerous  Dlinois  cases  there 
cited.  What  may  be  made  a  corporate  purpose 
is  not  alwoys  easy  to  decide,  but  it  has  never 
been  supposed  that  if  legislative  authority  had 
not  been  panted  to  a  municipal  corporation  to 
do  a  particular  thing,  that  thing  could  be  a  pur- 
pose of  that  corporation. 

Municipal  corporations  are  created  to  aid  the 
State  Government  in  the  regulation  and  admin- 
istration of  local  affairs.  They  have  only  such 
powers  of  government  as  are  expressly  granted 
them,  or  such  as  are  necessary  to  carry  into  ef- 
fect those  that  are  granted.  No  powers  can  be 
implied  except  such  as  are  essential  to  the  ob- 
jects and  purposes  of  the  corporation  aa  created 
and  established.  1  Dill.  Mun.  Coip.,  sec.  88, 
3d  ed. ,  and  cases  Uiere  cited.  To  the  extent  ol 
their  authority,  they  can  bind  the  people  and 
the  property  subject  to  their  regulation  and  gov- 
ernmental control  by  what  they  do,  but  beyond 
their  corporate  powers  their  acts  are  of  no  ef- 
fect 

It  is  not  claimed  that  express  authority  was 

S'ven  the  Citv  of  Ottawa  to  develop,  or  aid  in 
iveloping,  uie  natural  advantages  of  its  riven 
for  manu»cturing  purposes;  and  what  we  are 
now  called  on  to  decide  is,  not  whether,  if  such 
a  power  had  been  given,  it  would  be  within  the 
general  scope  of  the  purposes  of  a  city  govern- 
ment, and  thus  a  corporate  purpose,  within  the 
meaning  of  that  term  as  used  m  the  Constitu- 
tion, but  whether  it  has  been  granted  by  the 
Legislature.  Much  is  said  by  the  Supreme  Court 
of  Illinois  in  Taj/lm-  v.  Thompson,  42  111.,  11;  A 
R  Go.  V.  Snutt,  62  HI.,  268;  People  v.  Dupugt, 
71  ni.,  665;  Burr  v.  Carbondale.  76  HI..  455; 
PeopU  V.  TrtitUe*  of  SehooU,  78  111.,  137;  B.  B. 
Co.  V.  Morris,  84111., 410;  Hendeyy.  People. Id., 
544,  and  other  cases  of  like  character,  as  to  what 
may  be  made  a  corporate  purposcj  but  these 
were  all  cases  in  which  the  Legislative  Depart- 
ment of  the  Glovemment  had  undertaken  to 
grant  a  power,  and  the  question  was  whether 
Uie  power  was  one  that  could  rightfully  be  made 
a  purpose  of  a  municipal  corporation.  Ko  mat- 
ter how  much  authority  there  may  be  in  the 
Legislature  to  grant  a  particular  power;  if  the 
grant  has  not  Dcen  made,  the  City  cannot  act 
under  it 

As  power  in  a  municipal  corporation   to 
borrow  money  and  issue  bonds  therefor  imptiei 

Sower  to  levy  a  tax  for  the  payment  of  the  ob- 
gation  that  is  incurred,  unless  the  contrsry 
clearly  appears,  RalU  Co.  v.  U.  8. ,  105  U-  8.. 
733  [XXVI.,  12201,  it  foUows  that  the  powf 
contained  in  the  charter  to  borrow  money  did 
not  authorize  the  issue  of  the  bonds  in  this  case, 
unless  they  were  issued  for  a  corporate  purpose, 
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there  being  a  constitutional  prohibition  against 
tixation  by  the  City,  except  for  corporate  pur- 

Cs.  The  question  then  is,  whether  the  City 
been  invested  with  power  to  raise  money  by 
public  taxation,  to  be  donated  to  private  persons 
or  private  corporations  as  a  bonui  for  develop- 
ing the  water  power  in  the  City  or  its  vicinity 
for  manufacturing  purposes. 

The  charter  confers  all  the  powers  usually 
granted  to  a  City  for  the  purposes  of  local  gov- 
ernment, but  that  has  never  been  supposed  of 
itself  to  authorize  taxes  for  everything  which, 
in  the  opinion  of  the  city  authorities,  would  pro- 
mote the  general  prosperity  and  welfare  of  the 
mnDicipaUty.    Undoubtedly,  the  development 
of  the  water  power,  in  the  rivers  that  traverse 
the  City,  would  add  to  the  commerce  and  wealth 
of  the  citizens;  but  certainly  power  to  govern 
the  City  does  not  imply  power  to  expend  the 
public  money  to  make  the  water  in  the  rivers 
available  for  manufacturing  purposes.     It  is  be- 
cause railroads  are  supposed  to  add  to  the  gen- 
eral prosperity  that  municipalities  are  given 
power  to  aid  in  their  construction  by  subscrip- 
tions to  capital  stork  or  donations  to  the  corpo- 
rations engaged  in  their  construction,  but  in  all 
the  vast  number  of  cases  involving  such  sub- 
scriptions and  donations  tliat  have  come  before 
this  court  for  adjudication  since  Knox  Co.  v. 
AipinwaU,  decided  twenty-five  years  ago,  and 
reported  in   21  How.,  539  [62  U.  S.,  XVI., 
2(W],  it  lias  never  been  supposed  that  the  power 
to  govern  of  itself  implied  power  to  make  such 
subscriptions  or  such  donations.     On  the  con- 
trary, it  has  been  over  and  over  again  held,  and 
as  often  as  the  question  was  presented,  that  un- 
less the  specific  power  was  granted,  all  such  sub- 
scriptions and  ail  such  donations,  as  well  as  the 
corporate  bonds  issued  for  their  payment,  were 
absolutely  void  even  as  against  bonafide  holders 
of  the  bonds.     Thompson  v.  Lee  Co.,  8  Wall., 
830  [70  D.  8.,  XVIII.,  178];  Marsh  v.  FitlUm 
Co.,  10  Wall.,  676  [77  U.  S.,  XIX.,  10401;  St. 
Joneph  V.  Rogers,  16  Wall.,  659  [8811.  S.,  XXL, 
336];  MeClure  v.  Osford,  94 U.  S.,  482  [XXIV., 
129';  Fi'ii»v.iSupm«"*>r»,102U.S.,680[XXVI., 
124];  AUen  v.  La.,  108  U.  S..  86  fXXVI.,  820]. 
In  the  present  case,  there  is  nothing  whatever 
to  indicate  any  special  authority  in  this  City  to 
pay  a  honas  for  the  work  that  was  to  be  done. 
It  'did  have  power  to  provide  the  City  with  wa- 
ter, but  there  is  nowhere  anything  looking  to 
such  a  purpose  in  this  transaction.     The  object 
here  was  to  bring  the  water  into  use  as  power, 
to  be  leased  or  sold  at  rea.sonable  rates.     An  at- 
tempt was  made  by  the  Legislature  to  authorize 
a  subscription  to  the  stock  of  the  manufactur- 
ing company;  but  that  was  of  no  avail,  because 
in  the  form  adopted  the  legislation  was  confe.ss- 
edly  unconstitutional.     The  charter,  therefore, 
stands  the  same  as  though  no  such  attempt  bad 
been  made,  and  what  was  done  did  not  create  a 
corporate  pugKJse  to  effect  an  improvement  of 
the  power.    But  even  if  there  had  been  power 
to  sabscribe  to  the  stock,  it  would  not  follow 
there  was  power  to  make  a  donation  by  way  of 
a  bonu*  to  the  company  to  aid  in  the  improve- 
ment.   Id.  B.R-  Co.  \.  Smith,  supra,  it  was  in- 
deed said  that  the  distinction  between  a  dona- 
UoD  to  aid  a  company  and  a  subscription  to  its 
stock  was  more  apparent  than  real;  but  that 
was  said  in  reference  to  the  question  of  making 
labscriptions  and  donations  corporate  purposes, 
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and  not  with  reference  to  the  effect  of  a  power 
to  subscribe  as  conferring  a  power  to  donate.  In 
no  case  to  which  our  attention  has  been  called 
has  it  been  held  that  a  power  to  subscribe  stock 
would  of  itself  authorize  a  donation. 

The  case  of  Hickling  v.  Wilson,  decided  by 
the  Supreme  Court  of  Illinois  in  June  of  last 
year,  and  reported  in  104  111.,  54,  is  relied  upon 
in  support  of  this  judgment.  That  was  a  suit 
by  a  creditor  of  the  manufacturing  company 
against  tlie  stockholders,  to  collect  his  debt. 
The  City  was  not  a  party,  and  its  liability  was 
in  no  way  involved.  In  the  opinion,  as  pub- 
lished in  the  official  report  of  the  case,  it  was 
not  even  assumed  that  there  was  corporate  power 
to  issue  the  bonds. 

The  present  case  was  submitted  at  the  last 
Term  [see,  XXVL,  1127],  and  at  a  former  day 
in  this  Term  a  decision  was  announced  revers- 
ing the  judgment;  but  in  the  opinion  reasons 
were  assignwl  for  the  reversal  different  from 
those  now  given.  That  judgment  was  after- 
wards, upon  application  for  a  rehearing,  set 
aside  and  a  reargument  ordered.  Upon  further 
consideration  of  the  whole  case,  we  prefer  to 
rest  the  decision  on  the  ground  that  as  between 
Ctishman  Mid  the  City,  the  bonds  in  question 
were  illegal  and  void,  and  as  the  present  holder 
occupies  no  better  position  than  Cusbman,  he 
and  all  those  under  whom  he  claims  having 
bought  with  full  knowledge  of  all  the  facts,  the 
judgment  should  have  been  in  favor  of  the  City. 

Tlie  judgment  of  the  Circuit  Covert  it,  conse- 
quently again  reversed  and  (he  caiise  remanded, 
with  instruction*  to  enter  arwths}-  judgment  in 
J'awr  of  Hie  City,  on  tlie  facts  found. 

True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,tr.  S. 

ated-lOe  U.  8.,  286, 287 ;  112  U.  8.,  185 ;  lU  U.  8.,  7. 


CHESTER  A.  ARTHUR,  late  Collector  of  the 

PoBT  OP  New  York,  Plff.  in  Err., 

e. 

DAVID  FOX  ET  AL. 

(See  S.  C,  Reporter's  ed.,  126-130.) 

TanflT  lav*. 

If  an  article  not  enumerated  In  the  tarilT  laws 
bears  a  plmlUtude,  either  In  material,  quality,  text- 
ure oruseto  whiohltmaybe  applied,  to  any  article 
enumerated  ns  chargeable  with  duty,  and  the  Elmili- 
tude  Is  substantial,  then  it  Is  to  be  deemed  the  same, 
and  to  be  charged  accordingly. 
[No.  713.] 
Argued  Mar.  6, 188S.       Decided  Mar.  19, 188S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

This  action  was  brought  in  the  court  below, 
by  tie  defendants  in  error,  to  recover  certain 
duties  alleged  to  have  been  illegally  exacted. 

The  tiid  having  resulted  in  a  verdict  and 
judgment  for  |2,6fi.l8  in  favor  of  the  plaintiffs, 
the  defendant  sued  out  this  writ  of  error. 

Mr.  S.  r.  Phillips,  £W»ctfc>r-G«i.,forplaint- 
iff  in  error. 

Messrs.  Edwin  B.  Smith  and  8.  O.  Clarke, 
for  defendants  in  error. 
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Mt.  Ohiff  Jutiiee  Walte  deUvered  tiie  opin- 
ion of  tlie  ooart: 

David  Fox  and  Rose  Fox,  the  defendants  in 
error,  imported  from  Uvemx)!  certain  goods 
ciUled  Telours,  composed  of  cow  or  calf  hair, 
vegetable  fiber  and  cotton,  an  imitation  of  seal 
skm,  and  used  for  manufacturing  liats  and  caps. 
The  goods  were  not  specifically  enumerated  in 
the  tariff  Acts,  but  "  In  the  use  to  wliich  they 
were  put,and  in  appearance  and  material,resem- 
bled  manufacturesof  goats'  liairand  cottonmore 
nearly  than  anv  other  article  of  commerce.  The 
goats  liair  ana  cotton  goods  are  also  Imitations 
of  seal  skin,  and  all  these  goods  of  both  kinds 
•re  frequently  conunercialTy  called  'seals,'  and 
are  macte  to  represent  seal  skin  and  are  used  for 
the  purposes  for  wliich  seal  skin  is  used."  The 
component  material  of  chief  value  in  velours 
is  cow  and  calf  hair,  and  not  cotton. 

The  provisions  of  the  tariff  Acts,  involved  in 
the  detominadon  of  the  duties  to  be  paid  on 
the  importation,  tit  as  follows: 

"Rev.  Stats.,  Sec.  2504,  Sohed.  A. 
•  ••*••••• 
C!otton  braids,  insertings,  lace,  trimming,  or 
bobbinet,  and  all  other  manufactures  of  cotton, 
not  otherwise  provided  for,  thirty-five  per 
centum  ad  wUorem. 

Sched.  L. 


Flannels,  blankets,  bats  of  wool,  knit  goods, 
balmorals,  woolen  and  worsted  yams,  and  all 
manufactures  of  every  description  composed 
whoUy  or  in  part  of  worsted,  the  hair  of  the  al- 
paca, goat  or  other  like  animals,  except  such  as 
are  composed  in  part  of  wool,  not  otherwise 
provided  for,  valued  at  not  exceeding  forty 
cents  per  pound.twenty  cents  per  pound;  valued 
at  above  forty  cents  per  pound  and  not  exceed- 
ing sixty  cents  per  pound,  thirty  cents  per  pound; 
vuued  at  above  sixty  cents  per  pound  and  not 
exceeding  eighty  cents  per  pound,  forty  cents 
per  pound;  valued  at  aoove  eighty  cents  per 
pound,  fifty  cents  per  pound,  and,  in  addition 
thereto.uponall  the  above  namedarticles,thirty- 
five  per  centum  ad  valorem. 

Sec.  2499.  There  shall  be  levied,  collected 
and  paid  on  each  and  every  non-enumerated 
article  which  bears  a  similitude,  either  in  ma- 
terial, quality,  texture  or  the  use  to  which  it 
may  be  applied,  to  any  article  enumerated  in 
this  title,  as  chargeable  with  duty,  the  same  rate 
of  duty  which  is  levied  and  charged  on  the 
enumerated  article  which  it  most  resembles  in 
any  of  the  particulars  before  mentioned; 

And  if  any  non-enumerated  article  equally 
resembles  two  or  more  enumerated  articles,  on 
which  different  rates  of  dutv  are  chargeable, 
there  shall  be  levied,  collected  and  paid  on  such 
non-enumerated  article  the  same  rate  of  dutv  as 
is  chargeable  on  the  article  which  it  resembles 
paying  the  highest  duty. 

And  on  all  articles  manufactured  from  two 
or  more  materials  the  duty  shall  be  assessed  at 
the  highest  rates  at  which  any  of  its  component 
parts  may  be  chargMble." 

The  importers  claimed  that  the  goods  were 
dutiable  at  thir^-five  per  centum  m  valorem  as 
manufactures  of  cotton,  while  the  Concctor  ex- 
acted a  duty  of  flf  tv  cents  per  pound,  and  thirl^- 
flve  per  cent  a<2  m/otmr  on  account  of  the  simifi- 
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tude  they  bore  to  manufactures  composed  whol- 
ly or  in  part  of  the  hair  of  the  goat  without  wool 
tlie  duties  were  paid  according  to  the  demand 
of  the  Collector,  and  this  suit  was  brought  to 
recover  back  the  excess  of  what  was  paid  ova 
the  duty  on  manufactures  of  cotton;  tiiat  is  to 
say,  to  recover  back  the  charge  of  fifty  centi 
per  pound.  On  the  trial,  the  drcoit  court  in- 
structed the  jury  to  find  for  the  importers,  and 
to  reverse  a  judgment  upon  a  verdict  under  sadi 
an  instruction,  this  writ  of  error  was  brought 

Section  2499  of  the  Revised  Statutes  is  a  re- 
enactment  of  section  20  of  the  Act  of  August 
30,  1842,  ch.  270,  6  Stat  at  L.,  565,  as  to  which 
this  court  said,  in  Stuart  v.  Maxtcdl,  16  How., 
100,  speaking  through  Mr.  Juttice  Curtis:  "It 
was  designed  to  afford  rules  to  guide  those  em- 
ployed in  the  collection  of  revenue  in  certain 
cases  likely  to  occur,  not  within  the  letter  bat 
within  the  real  intent  and  meaning  of  the  lavn 
imposing  dudte,  and  thus  to  prevent  evasiooi 
of  those  laws.  Manufacturing  ingenuity  and 
skill  have  become  very  neat,  and  diversities 
may  be  expected  to  be  jdmb  in  fabrics  adapted 
to  the  same  rules  and  designed  to  take  the  same 
places  as  Uiose  specifically  described  by  some 
distinctive  marks,  for  the  mere  pnrpoae  of  es- 
caping from  the  duty  imposed  mereon.  And 
it  would  probably  be  impossible  for  Congress, 
by  legislation,  to  keep  pace  with  the  results  of 
these  efforts  of  inter«»ted  ingenuity.  To  obvi- 
ate, in  part  at  least,  tihe  nec^sity  A  attempting 
to  do  so,  this  section  was  enacted."  And  again, 
p.  161:  "Bv  providing  for  the  principal  thing, 
it  has  provided  for  all  other  things  which  me 
law  declares  to  be  the  same.  It  is  only  upon 
this  ground  that  sheer  and  manifest  evasions 
can  be  reached.  Suppose  an  article  is  designed 
to  serve  the>use8  and  take  the  place  of  some  ar- 
ticle described,  but  some  trifling  or  colorable 
change  is  made  in  the  fabric  or  some  of  its  in- 
cidents. It  is  new  in  the  market  No  man  can 
say  he  has  ever  seen  it  before,  or  knows  it  un- 
der any  commercial  name.  But  it  is  substan- 
tially like  a  known  article  which  is  provided  tar. 
The  law  of  1842,  R.  S.,  sec.  2499,  tiiien  declares 
that  it  is  to  be  deemed  thesame,and  to  be  ctuiged 
accordingly;  that  the  Act  of  1846  (the  tariff  Act 
then  in  force)  has  jirovided  for  it  under  the 
name  it  resembles." 

These  observations  may  well  be  applied  to 
the  present  case.  The  goods  in  question  are 
non-enumerated.  Bat  they  are  subatanti^ly 
like  a  manufacture  of  goats'  hak  and  cotton 
which  is  enumerated.  'They  are  pat  to  the  same 
uses,  look  the  same  and  frequently,  in  com- 
merce, are  called  br  the  same  name.  They  are 
made  of  cotton  ana  cow  hair,  and  are  evidently 
of  equal  qualitv  with  the  manufactures  of  ocA- 
ton  and  goats'  hair,  because,  in  this  case,  ther 
are  charged  with  a  duty  of  fifty  cents  per  poun^ 
thus  indicating  a  value  of  ei^^  cents  a  pound 
or  over,  which  calls  tat  the  highest  duty  per 
pound  put  on  the  goats'  hair  g(wds.  It  would 
seem  to  be  difficult  to  find  a  closer  resemblanoe 
between  two  articles  of  manufacture  which  were 
not  identically  the  same. 

But  it  is  contended  that  if  a  non-enumersted 
"Article  is  made  of  materials,  any  of  which  are 
mentioned  in  the  statute,  it  is  dutiable  at  the 
highest  rate  imposed  on  either  of  its  coDsUto- 
ents;  if  neither  the  article  nor  any  of  its  coot- 
ponent  materials  is  designated  in  the  tariff,  thea 
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(and  then  only)  it  ia  dutiable  accoidlng  to  Its 
similitade  in  material,  quality,  texture  or  use  ; 
ud  if,  in  these  particulars,  it  equally  resembles 
two  or  more  enumerated  articles,  it  pars  the 
hiefaest  duty  placed  upon  any  of  such  like  ar- 
ticles." Such,  in  our  opinion,  is  not  the  effect 
of  the  statute.  If  an  article  is  found  not  enumer- 
ated in  the  tariff  laws,  then  the  first  inquiry  is 
whether  "it  bears  a  similitude,  either  in  ma- 
terial, quality,  texture  or  use  to  which  it  may 
be  applied,  to  any  article  enumerated  *  *  *  as 
chargeable  with  du^. "  If  it  does  and  the 
giinifitude  is  substantial,  then,  in  the  language 
of  the  court,  in  Stuart  v.  MaaweU,  mipra,  "It 
is  to  be  deemed  the  same,  and  to  be  charged  ac- 
oordhigly."  In  other  words,  although  not  spe- 
dflcaHy  enumerated,  it  is  provided  for  under 
the  name  of  the  article  it  most  resembles.  If 
nothing  is  found  to  which  it  bears  the  reqiusite 
simiUtdde,  then  an  inquiry  is  to  be  instituted  as 
to  its  component  materials,  and  a  duty  assessed 
tt  the  highest  rates  chargeable  on  any  of  the 
materials.  Any  other  construction  would  leave 
the  law  open  to  evasions,  which,  as  was  also 
said  in  Stuart  v.  Maxwell,  it  was  the  object 
of  this  statute,  enacted  more  tlian  forty  years 
ago  and  kept  continuaUy  in  force  since,  to  pre- 
vent. 

None  of  the  cases  in  tills  court  governed  by 
the  statute  in  question  sustain  the  position  of 
the  importer.  In  Stuart  v.  MaxuieU  it  was  not 
shown  that  the  goods  imported  bore  a  similitude 
to  any  other  article,  ana  so  resort  was  had  to 
tikeir  component  materials.  The  same  is  true  of 
Arthur  t. Herman.WXi.  8.,  141  [XXIV., 812], 
where  the  importation  was  of  certain  cheap 
goods,  the  wharf  of  which  was  made  of  cotton 
and  the  filling  or  woof  of  cattie  hair,"  and  the 
only  question  was  whether  they  were  to  be 
charged  at  thirty-five  per  cent  ai  nalorem,  un- 
der Oie  Act  of  June  80, 1864,  ch.  171  [18  Stet 
St  L.,  214],  or  at  ninety  per  ceift  of  tlurty-five 
per  cent,  under  the  Act  of  June  6, 1872,  ch.  815 
[17Stat.  atL.,  236].  This  depended  on  whether 
cotton  was  the  component  port  of  chief  value. 
TItere  was  no  attempt  to  show  their  similitude 
to  any  other  article,  and  both  parties  agreed  that 
Qiey  were  dutiable  as  manufactures  of  cotton. 
In  Murphy  v.  Amtim,  96  U.  8.,  181  [XXTV., 
773],  the  question  was,  whether  the  article  im- 
ported resembled  essential  oil  in  material,  qual- 
ity or  texture,  and  the  decision  was  that  it  did 
not.  Consequently,  resort  was  had  to  the  ma- 
toial  clause  of  the  similitude  Act.  In  JPMe  v. 
Arthur,  108  U.  8.,  484  fxXVI.,  521],  an  article 
composed  of  cotton  and  linen,  cotton  being  the 
material  of  chief  value  and  largelv  predominat- 
ing, was  adjudged  to  be  dutiable,  under  the 
■imiiitude  Act,  as  a  manufacture  of  cotton,  not- 
wiUistanding  it  was  composed  of  mixed  materi- 
als, and  tills  because  "In  material,  quality  and 
texture,  as  well  as  the  use  to  which  it  is  to  be 
put,  it  is  precisely  lilie  cotton  shirtings. "  To 
say  that  goods  made  of  cow  or  calf  hair  and  cot- 
tcm,  whioi  were  id  all  respects  like  goods  made 
of  goats'  hair  and  cotton,and  applied  to  the  same 
nses,  often  bearing  the  same  name  in  commerce, 
were  to  be  dutiable  at  one  rate  as  manufactures 
of  cotton,  when  the  goats'  hair  goods  were  as- 
sessed at  a  much  higher  rate,  would  be  to  en- 
courage evasions  of  the  descriptive  terms  in  the 
tariff  laws '  'By  some  trifling  or  colorable  change 
in  the  fabric  or  some  of  its  incidents. " 
108  C.S. 


In  our  opinion,  on  Ou  eatt  a$  made  bg  the  bill 
<)f  exeeptioni,  the  court  erred  in  inelinieting  the 
jury  to  find  for  the  importer  and  thejudgmmti*, 
eonteguen&y,  reeereed,  and  the  eauee  remanded, 
ieith  tnetrvetione  to  grant  a  new  trial. 

True  copy.    Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  TJ.  8. 


0HARLE8  WINCHESTER,  Appt., 

e. 

HENRY  M.  LOUD. 

(See  B.  a,  Beporter<s  ed^  lao-UB.) 

BemewU  <if  eauee. 

Although  one  defendant  is  the  principal  defend- 
ant in  interest,  vet  If  full  and  complete  relief  can> 
not  be  afforded  in  respect  to  the  slngrle  cause  of  ac- 
tion, without  the  presence  of  all  the  parties  to  the 
suit,  and  all  the  defendants  are  directly  Interested 
in  the  relief  that  Is  asked.  It  cannot  be  severed  and 
removed  l>7  him  from  a  state  oonrt  to  the  circuit 
oourt. 

[No.  984] 

Submitted  Fd>.  B,  1883.    Bedded  Mar.  19, 188S. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  Eastern  District  of  Michigan. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mesen.  S.  M.  Cuteheon  and  0.  A.  Kent, 
for  appellant: 

Under  the  Act  of  March  8,  1875, 18  Stat,  at 
L.,  part  8,  470,  the  court  will  arrange  the  indis- 
pensable parties  on  opposite  sides  of  the  real 
matter  in  dispute,  accoraing  to  the  facts. 

Hemotal  Oaeee,  100  U.  8.,  467  (XXV.,  69^; 
Barney  v.  Latham,  108  U.  8.,  206  (XXYL, 
614). 

The  mere  fact  that  Aaron  F.  Oay  is  placed  in 
the  bill  as  a  defendant  in  this  suit,  does  not 
change  his  relation  to  the  controvert  in  the 
case. 

BaardofCo.  <S>mf».T.  R.  R  Cfe.,4Dill.,277. 

The  plaintiff  and  Aaron  P.  Gay  are  on  the 
plaintiffs  side  of  the  first  and  second  contro- 
versies. And  they  are  citizens  of  the  State  of 
Michigan.  The  appellant,  Winchester,  is  the 
only  indispaissble  partv  to  the  other  side  of 
these  controversies,  and  he  Is  a  citizen  of  the 
State  of  Massachusetts.  Therefore,  upon  the 
filing  of  the  petition  and  bond  by  the  appellant, 
Winchester,  the  entire  suit  was  removed  to 
the  Circuit  Court  of  the  United  States. 

Bameyy.  Zatham  (supra). 

Metert.  A.  F.Britton,  J.  H.  MeOowan  and 
jD.  O.  HoVrrook,  for  appellee: 

The  object  of  the  bill  against  Winchester  is  to 
determine  what  are  his  rights  and  obligations, 
and  they  are  so  stated  that,  in  order  to  deter- 
mine them,  it  is  necessair  to  determine  the 
rights  and  obligations  of  all  the  other  parties. 

That  all  of  these  parties  are  necessary,  in  the 
controversy  with  Winchester,  is  supported  by 
the  doctrine  of  the  following  authorities:  8tory, 
Eq.  Pi.,  8tii  ed..  sees.  207--210;  Sbielde  v.  Bar- 
row, 17  How.,  180  (68  U.  8.,  XV.,  158);  Hoey. 
Wilton,  0  Wall., 501  (76 U.  8.,  XIX.,  762);  .R* 
erteon  v.  Carton,  19  Wall.,  94  (86  U.  8.,  XXIL, 
17^;  WiUiamt  v.  Bankhead,  19  WaU.,  671  (8fl 
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U.  8.,  XXII.,  187);  Eldredge  v.  Putnam,  46 
Wis.,  205; HoUlen  v.  SHekney,  8  McArthiU',141. 

Mr.  Chief  JiutieeVfwAta  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity,  begun  in  a  state  court 
of  Michigan  by  Henry  M.  Loud,  the  appellee,  a 
citizen  of  Michigan,  against  Charles  Winches- 
ter and  Herbert  F.  Whiting,  citizens  of  Massa- 
chusetts, and  (Jeorge  E.  Wasey,  Henry  N. 
Loud,  and  Aaron  F.  Gay,  citizens  of  Michi^, 
and  removed  to  the  Circuit  Court  of  the  United 
States  for  the  Ea.stern  District  of  MicUgan  at 
the  instance  of  the  defendant  Winchester,  on 
the  ground,  as  stated  in  the  petition  for  removal, 
"That  the  principal  controversy  in  said  suit  is 
wholly  between  said  plaintiff  (Henry  M.  Loud) 
and  your  petitioner  (Winchester),  who  are  citi- 
zens of  different  States,  and  which  controversy 
can  be  fully  determined  as  between  them,  and 
that  your  petitioner  is  actually  interested  in  said 
controversy."  When  the  copy  of  the  recoi-d 
was  filed  in  the  circuit  court,  that  court  remand- 
ed the  suit  to  the  state  court.  From  an  order 
to  that  effect  this  appeal  was  taken. 

The  petition  for  removal  was  filed  before  an- 
swer, and  we  must  look,  therefore,  to  the  bill 
alone  to  determine  what  the  controversy  is. 
From  this  it  appears  that  Henry  M.  Loud  claims 
that  the  defendants,  Wasey,  Henry  M.  Loud, 
and  Whiting,  hold  certain  real  and  personal 
property  in  trust  to  secure  a  debt  owing  by  him 
and  the  defendant  Qay  to  the  defendant  Wiu- 
chester.and  after  the  debt  is  paid  for  the  use  and 
benefit  of  himself  and  Gay.  He  asks  for  an  ac- 
counting by  the  trustees,  the  removal  of  Wasey 
and  Whiting,  and  the  appointment  of  others  in 
their  places;  and  after  the  debt  is  paid,  a  con- 
veyance of  what  remains  of  the  trust  property  in 
accordance  with  the  terms  of  the  trust.  The 
case  presents  but  a  single  controversy,  although 
it  involves  the  determination  of  several  c^ues- 
tions.  It  may  be  that  Winchester  is  the  pnnci- 
pal  defendant  in  interest,  but  full  and  complete 
relief  cannot  be  afforded  in  respect  to  the  smgle 
cause  of  action,  to  wit:  the  trust,  without  the 
presence  of  all  the  parties  to  the  suit.  Accord- 
ing to  the  averments  in  the  bill  all  the  defend- 
ants, except  Henry  M.  Loud,  deny  the  existence 
of  the  trust,  and  if  that  should  be  established, 
all  the  defendants  are  directly  interested  in  the 
relief  that  is  asked.  The  case  falls  clearly  with- 
in tlie  rule  stated  in  Hyde  v.  Ruble,  104  U.  8., 
407rXXVL,  B23]. 

Tin  order  remanding  Hie  suit  ii  affirmed. 
True  copy.    Test : 

James  H.  McKennoy,  Clerk,  Sup.  Court,  V.  8. 

atcd— 113  U.  8.,  19S. 


JOHN  A.  ELLIOTT,  Appt., 

t. 

GEORGE  A.  8ACKETT  and  HUGH  T. 

DICKEY. 

(See  8.  C,  Reporter's  ed.,  132-148.) 

Btformation  of  deed— final  decree — amount  in- 
fxdved  —  affreement  —  mutual  mittake — negli- 
gence and  lacJies—paymeni  of  interest — r«^^. 
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to  obtain  a  decree  against  Sackett  and  Klliott 
for  the  payment  of  the  same.  At  the  hearing, 
the  court  entered  a  decree  dismissing  the  origi- 
nal bill,  sustaining  the  cross-bill  and  directing 
the  payment  of  the  debt  by  Sackett  and  Elliott, 
or  one  of  them,  and  ordering  a  sale  of  the  prem- 
ises. From  this  decree  Elhott  appealed  to  this 
coiirt 

The  history  and  facts  of  the  case  more  fully 
apoeai  in  the  opinion  of  the  court. 

Mettn.  Wm.  E.  Hason  and  John  If.  Jewett, 
for  appellant. 

Mr.  Edward  O.  ]H»aon,  for  appellees: 

It  must  appear  that  a  contract  is  different 
from  the  intention  of  both  parties,  to  justify  a 
court  of  equity  in  reforming  it. 

Story,  Eq.  Jur.,  11th  ed.  p.  144,  sec.  138,  n. 
K.;  Sehettiffer  v.  Hopple,  8  Qrant,  Cases,  54; 
A'eriut  v.Dunlap.SS  N.  Y.  ,676;  Oojflng  v.  Tavlor, 
Will.,  457;  Rufner  v.  MeCcmndl,  17  HI.,  217 
Sutherland  t.  Sutherland,  60  111.,  488;  SiM  v. 
/w.Cb.,98  U.  8., 89 (XXV.,  54). 

A  court  of  equity  will  otJy  reform  a  contract 
vfttn  the  clearest  and  most  convincing  proof  of 
mistake. 

Story,  Eq.  Jur.,  11th  ed.,  pp.  157,  161,  sees. 
152  and  167,  and  cases  cited;  Sehettiger  v.  Hop- 
Bfc,3  Grant's  Cas.,  58;  Neviue  v.  JJurafetp,  88N. 
T.,«80;  Bdmond^  Appeal,  59  Pa.,  220;  Ruffner 
v.  MeOmnea,  17  111.,  217;  Hunter  v.  Bilyeu,  30 
lU.,  228;  Sutherland  v.  ButJterland,  69  111.,  488; 
hituon  v.Huiton,  98  U.  8.,  82  (XXV.,6T);  SneU 
V.  In$.  Co.  (tupra). 

The  eridence  of  the  deed  is  not  overcome  by 
that  of  the  preliminary  contract,  even  if  they 
differ. 

Story,  Eq.  Jar.,  11th  ed.,  164,  se&  160,  and 
cases  cited. 

A  purchaser  taking  a  deed  subject  to  an  in- 
combrance,  the  amount  of  which  is  deducted 
from  the  purchase  price,  becomes  personally 
liable  for  the  same. 

Oonutoek  y.HiU,  37  in.,54»;  Fowler  v.  Ihy.  63 
Ill.,377. 

If  Elliott  made  any  mistake,  it  was  one  of 
law  and  not  of  fact,  from  which  a  court  of  eq- 
uity will  not  relieve  liim. 

HuntY.Boutmaniere,!  Pet.,  18;  Bankv.Dan- 
id,  12  Pet,  83;  Sibert  v.  McAwy,  15  HI.,  109; 
Woodt.Priee,^  111.  ,441 ;  SneU  v.  Jn».  Go.{mpra). 

EvBn  where  the  minds  of  the  parties  have  nev- 
er met,  courts  of  equity  do  not  interfere  where 
there  was  gross  negligence  on  the  part  of  the 
plaintiff  in  falling  into  the  error  or  in  not  soon- 
er claiming  redress. 

Story,  Eq.  Jur.,  11th  ed.,  148,  sec.  188,  »/ 


Graves  v.  Tru.  Oo.,  2  Cranch,  444;  Orpme*  v. 
Sander»,9S  U.  8.  ,61  (XXIIl.,801);  Bneav.Int. 
Go.  (lupra). 

Nor  do  courts  of  equity  interfere  where  in- 
tervening rights  have  accrued,  or  where  the 
parties  cannot  be  placed  in  statu  quo.  Both  ob- 
jections exist  in  the  present  case,  and  appellant 
makes  no  offer  to  restore  matters  to  their  former 
position. 

8tory,Eq.Jur.,llthed.,148,8ec.l88,iV  Orymte 
V.  8anden,n  U.  8.,  62  (XXIII., 801);  Canal  Co. 
v.  Montgomery,  96  U.S.  19  (XXIV.,847);  Adam* 
V.  Steeens,^9  Me.,  862. 

Mr.  Justice  Bl»tchford  delivered  the  opin- 
ion of  the  court: 

In  February,  1876,  George  A.  Sackett  and  John 
A.  Elliott  executed  a  written  agreement  under 
seal,  which  provided  that  if  Elliott  should  first 
make  the  payments  and  perform  the  covenants 
thereinafter  mentioned  on  his  part  to  be  made 
and  performed,  Sackett  agreed  to  convey  to  him 
in  fee  simple,  clear  of  all  incumbrances,  except 
as  stated,  whatever,  by  a  warranty  deed,  the 
house  and  lot  known  as  No.  166  Calumet  Av- 
enue, the  lot  60x127  feet,  in  Chicago,  niinois, 
and  to  assign  the  insurance  policy  then  on  said 
improvements,  and  to  pay  to  EUiott  $60;  that 
Elliott  agreed  to  pay  to  Sackett  $15,000,  "Sub- 
ject to  an  incumbrance  now  on  said  property"  of 
$9,000,  "  in  the  manner  following:  lots  8,  9  and 
10,  block  5,  Pittner  &  Son's  addition  to  So.  Ev- 
anston,  being  150x200  feet,  subject  to  an  incum- 
brance of  $1,750,  and  interest  at  8  per  cent 
from  June,  1873,  also  lot  one  (1),  block  seven 
(7),  Grant's  subdivision  of  So.  Evanston,  and 
one  himdred  and  twenty  acres  of  land, Palo  Alto 
Co.,  Iowa;  the  two  last  named  pieces  of  prop- 
erty are  clear  of  incumbrances;  and  title  to  pass 
by  good  and  sufficient  warninty  deeds;  ana  to 
pay  all  taxes,  assessments  or  impositions  that 
may  be  legally  levied  or  imposed  upon  said  lots, 
except  and  after  the  fourth  installment  of  South 
Park  assessment;"  and,  in  case  of  the  failure  of 
Elliott  to  make  dther  of  the  payments,  or  per- 
form any  of  the  covenants  on  bis  part,  the  con- 
tract to  be  forfeited  and  determined,  at  the  elec- 
tion of  Sackett,  and  Elliott  to  fulfill  all  pay- 
ments made  by  him  on  the  contract^  and  such 
payments  to  be  retained  by  Sackett,  m  full  sat- 
isfaction and  liquidation  of  all  damages  by  him 
sustained,  and  he  to  have  the  right  to  re-enter 
and  take  possession. 

By  a  warranty  deed  dated  March  8,  1876,  ac- 
knowledged the  same  day,  and  recorded  March 
10,  1876,  Sackett  and  his  wife  conveyed  to  El- 


CUto  v.BsvIb,  8Hud,2!S;  affd.78N.  T~  2U;  Os- 
bonie  V.  Cbbell,  77  Va.,  46S ;  Corliett  ▼.  waterman, 
11  Iowa,  86 ;  Oeorace  v.  Andrews,  00  Hd.,  S6. 

Be  cannot  quesuon  the  consideration  or  vallditv 
e*  tte  moit«n«e.  Freenuui  v.  Auld,  44  N.  Y.,  SO; 
ItiAtason  V.  Sherman,  74  X.  Y..  88:  a  C,  80  Am. 
Bep., aaS;  Dnnnlng  v.  Leavttt,  88  N.  Y., 30;  S.  C,  88 
Am.Bap.,07. 

Tbe  gnmtee  In  a  deed,  merely  reciting  that  be  is 
to  pay  off  the  mortgage.  Is  not  liable  to  a  personal 
ndgment  tor  the  mortgage  debt.  Mason  v.  Barn- 
ard, SB  Vc,  384. 

A  covenant  assuming  the  mortgage  is  of  no  ad- 
vantage to  the  mortgagee  If  the  covenant  is  invalid 
between  the  parties.  Bull  r.  Tltswortli,  29  N.  J. 
,78.      • 

purohaser  of  mortgaged  property  who  aa- 
I  the  paymoot  of  tbe  mortgage  debt  becomes 
PRaonally  liable.  This  does  not  discharge  the  mort- 
mor  except  as  between  himself  and  the  purchaser. 
Seblatro  ▼.  Greaud,  19  La.  Ann.,  12S;  Oalvo  v.  Da- 

108  U.S. 


vies,  8  Hun,  222;  altd.  78  N.  Y_  811 :  Meyer  v.  La- 
throp,  10  Hun,  86 ;  affd.  78  N.  Y..  315 ;  Ely  v.  HcNight, 
80  How.  Pr.,  97 ;  Ully  v.  Palmer,  51111.,  831 ;  OUbert 
V.  AveriU,  16  BarbTa). 

Where  the  property  is  sold  subject  to  an  Incum- 
lirance,  the  purchaser  cannot  contest  or  deny  its 
validity.  Porter  v.  Parmlev,  62  N.  Y.,  185 ;  Johnson 
V.  Thompson,  129  Mass.,  886;  Howard  v.  Chase,  104 
Mass.,  SO;  Forgr  v.  Meniman.  14  Neb.,  513;  Con- 
over  V.  Hobart,  £4  N.  J.  Bq.,  120;  Green  v.  Turner, 
88  Iowa,  112. 

A  purchaser  of  an  undivided  half  cf  the  mort- 
gaged premises  who  assumes  to  pay  one  halt  the 
mortgage  debt  is  only  liable  peisonally  for  one  half 
thereof.    Logan  v.  Smith,  70  Ind.,  697. 

Where  a  person  purchaises  port  of  the  mortgaged 


premises  from  the  mortgagor  and  assumes  pay- 
ment of  the  mortgage,  the  land  thus  purch  ~~'  '' 
the  primary  fund  for  toe  povment  of  the  moi 


meat  of  the  moF 

the  primary  fund ,_, ^ 

Bowne  v.  Lynde,  91 N.  Y.,  92;  Uussell  v.  PIstor,  71 
Y.,171. 
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Uott  the  Calumet  Avenue  property,  by  a  prop- 
er description.  The  deed  ezpressied  a  consid- 
eration of  $1S,000,  and  oonfauned  this  clause: 
"This  conTeyance  is  made  subject  to  a  trust- 
deed  executed  Inr  the  parties  of  the  first  part" 
(Sackett  and  wife)  "to  John  De  Koven,  on  the 
(10th)  tenth  day  of  May,  1870,  securing  the  notes 
of  said  George  A.  Sackett  to  Hugh  T.  Dickey, 
for  nine  thousand  dollars,  due  four  years  from 
that  date,  with  interest  of  nine  per  cent  per  an- 
num, interest  payable  semi-annually;  and  a  far- 
ther extension  oi  payment,  commencing  on  the 
tenth  day  of  May,  1874,  for  same  amount  above 
mentioned  (nine  thousand  dollars,)  payable  in 
five  years  from  said  date,  with  interest  of  nine 
percent,  the  interest  notes  payable  semi-annual- 
ly, which  debt,  with  its  interest,  the  said  party 
of  the  second  part  (Elliott)  assumes  and  agrees 
to  pay  as  part  of  the  consideration  of  this  con- 
veyance, or  purchase  price  above  stated.  The 
covenants  hereinafter  are  subject  to  the  above 
incumbrance."  Then  follow  covenants  of  seisin 
and  warranty  and  against  incumbrances. 

The  controversy  in  the  present  case  arises  out 
of  the  difference  between  the  written  agreement 
executed  by  the  parties  and  the  deed  to  Elliott, 
there  being  no  question  as  to  the  conveyances 
by  Elliott  of  the  land  which  he  agreed  to  con- 
vey. By  the  agreement,  the  Calumet  Avenue 
projperty  was  to  be  conveyed  subject  to  the 
f  9,000  incumbrance.  By  the  deed  the  convey- 
ance is  not  only  made  subject  to  the  incum- 
brance, but  Elliott  is  made  to  assume  and  agree 
to  pay  the  $9,000  debt  as  part  of  the  considera- 
tion of  the  conveyance,  or  purchase  price  of 
$15,000. 

In  April,  1877,  Elliott  filed  a  biU  in  a  state 
court  in  Illinois  against  Sackett,  praying  that 
the  deed  be  reformed  by  striking  therefrom  the 
words  stating  that  Elliott  assumes  and  agrees 
to  pay  the  $9,000  debt,  as  part  of  the  considera- 
tion. The  bUl  alleges  that  the  consideration  for 
the  agreement  of  Sackett  to  convey  the  Calu- 
met Avenue  property  to  Elliott  was  the  agree- 
ment of  Elliott  to  convey  to  Sackett  the  other 
propertv  named  in  the  written  a^ement;  that 
one  Hid,  as  agent  of  Sackett,  sohcited  Elliott  to 
purchase  the  Calumet  Avenue  property;  that, 
during  the  negotiations.  Hill  and  Sackett  solic- 
ited Elliott  to  assume  the  payment  of  the  in- 
cumbrance, but  Elliott  refused  to  assume  any 
liability  on  account  of  it,  and  insisted  that  he 
would  simply  purchase  the  property  subject  to 
the  incumbrance,  and  thereupon  the  written 
agreement  was  made;  that  the  statement  in  the 
deed  that  Elliott  assumes  and  agrees  to  pay  the 


incumbrance  as  a  part  of  the  consideration  for 
the  premises  was  contrary  to  the  mutual  under- 
standing between  Hill  and  Sackett  and  Elliott, 
and  contraiT  to  the  written  agreement;  that  El- 
liott, when  he  received  the  deed,  was  suffering 
under  physical  infirmities  and  mental  dlstresi 
and  did  not  examine  the  deed  as  carefully  aahe 
should  otherwise  have  done,  but  had  the  deed 
recorded,  believing  that  Sackett  had  acted  in 
good  f ailji  and  had  made  the  deed  in  conform- 
ity with  the  understanding  of  the  parties  and  the 
mitten  agreement;  and  that  Elliott  had  recent- 
ly discovered  the  mistake  in  the  deed. 

In  June,  1877,  Dickey,  the  owner  of  the 
$9,000  note  made  by  Sackett  and  secured  by 
ihe  deed  of  trust,  was  by  an  order  of  the  Elate 
court,  on  his  petition,  made  a  defendant  in  the 
suit  and  allowed  to  file  an  answer  and  a  croiai- 
bill.  His  answer  controverts  the  material  alle- 
gations of  the  bill.  A  few  days  later,  on  the 
petition  of  Dickey,  the  suit  was  removed  into 
the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois,  and  Dickey  filed 
a  cross-bill  in  the  latter  court,  making  as  de- 
fendants Sackett  and  his  vi-ife,  DeEoven,  the 
trustee.  Mattocks,  his  successor  in  the  trust,  El- 
liott, and  Underwood,  the  tenant  of  Elliott 
The  cross-bill  alleges  that  the  whole  amount  se- 
cured by  the  note  and  the  trust-deed  is  due,  and 
that  by  the  terms  of  the  conveyance  to  ElUott 
he  became  liable  to  pay  the  delit  to  Dickey,  and 
prays  for  a  sale  of  the  premises  to  par  the 
amount  due,  and  a  foreclosure  of  the  equity  of 
redemption  of  the  defendants,  and  the  payment 
of  the  debt  out  of  the  proceeds  of  sale,  and  a  de- 
cree against  Sackett  and  Elliott  for  any  balance 
due  beyond  the  proceeds  of  the  sale. 

Sackett  answered  the  original  bilL  The  an- 
swer admits  that  Sackett  entered  into  an  agree- 
ment in  writing  to  convey  the  premisea  m  a 
certain  manner  and  on  certain  conditions,  the 
exact  words  and  terma  of  which  he  does  not 
remember.  It  admits  that  Sackett,  at  the  time 
of  the  negotiations  with  Elliott  for  the  sale  of 
the  premises,  solicited  EUiott  to  assume  and 
agree  to  pav  the  Incumbrance  of  $9,000.  It 
then  proceeds:  "And  this  respondent  denies  that 
the  said  complainant  ref  useii  the  said  solicita- 
tions and  request  of  this  defendant,  but  this  re- 
spondent avers  and  will,  at  the  proper  time  and 
place,  prove  the  truth  to  be,  that  when  the  ne- 
gotiations, conversations  and  details,  prelimi- 
nary to  the  final  completion  of  the  transactiona 
upon  whidi  this  suit  was  brought,  were  ended 
and  the  parties  were  ready  to  close  the  trans- 
action by  the  delivery  of  the  deeds,  it  was  fully 


The  mortgacee  may  treat  both  the  mortcaffor  and 
purchaseor  who  has  assumed  the  moTtgoKe  as  prln- 
dpal  debtora  so  far  as  he  Is  oonoemed,  until  he  has 
recognized  the  purchaser  as  OTindpal  and  the  mort- 
ntgor  as  Buretar.  Oorbettv.  watennao,lllowa,8t; 
waters  v.  Uutibard,  it  Conn.,  840;  Bubens  v.  Prln- 
dle,  M  Barb.,  838 ;  Burr  v.  Becos,  U  N.  T..  17& 

The  acceptance  of  a  deedstatmg  that  the  grantee 
Is  to  pajr  a  mortsage  renders  him  llatile.  Bnhop  v. 
Douglass,  26  Wis.,  686;  Locke  v.  Homer,  181  Haas., 
SB:  S.  0.,  41  Am.  Bep^.  199;  Taylor  v.  WhMmoie,  w 
Mich.,  W;  Wales  v.  EO^rwood,  1  Abb,  N.  C,  Ufl; 
Trotter  v.  Hughes.  U  K.  7.,  74;  Sparkman  v.  Oove, 
44  N.  J.  li.,  868;  &  0., 87  Alb.  L.  J.,  SS. 

Acceptance  of  a  conveyance  by  grantee's  author- 
ized agent  bbtdlng  grantee  to  pay  morteage,  la  suf- 
flcienC   Falrohlld  v.  Lynch,  1()  Jones  Ic  Sp.,  806. 

niough  the  grantee  does  not  sign  the  deed,  yet  if 
It  contain  words  importing  that  he  will  pay  the  debt 
he  Is  deemed  by  accepting  It  to  have  entered  Into 
an  agreement  to  do  so.   Oolllns  v.  Bowe,  1  Abb.  N. 
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(X,  97:  Belmont  v.  Ooman,  88  N.  T..  488;  ejauildtov 
V.  HaUenbeok,  86  N.  Y.,Ib4;  AU.  Dock  Oo.  ▼.  Laa- 
vltt,  64  N.  7.786:  Pike  v.  Brown,  7  Cuah.,  188;  fii- 
man  v.  Dowae,  UCa8b.,887;  Jewettv.  Draper,  •Al- 
ten,  434;  I'nnias  v.  Durgin,  119  Haas.,  800;  S.  01, IB 
Am.  Sep.,  841, 

If  a  senior  mortgagee  purchases  the  premlaea,  ••■ 
suming  the  Junior  mortgage,  the  senior  mortage  li 
postponed  to  the  Junior.   Fowlerv.  Vay,68IlL,8lik 

Wbereadeed  containing  a  covenant  to  aswima  a 
prior  mortgage  Is  In  fact  a  mortgage,  after  paymaot 
of  the  sum  secured  by  said  deed  and  a  reoonTeyaaeB 
of  the  premises  to  the  grantor,  such  oovenaDt  can- 
not be  enforced.  Gamsey  v.  Bogen,  47  H.  T.,  888; 
B.  a,  7  Am.  Bepn  44a 

Where  tbe  grantee  f  afled  to  pay  a  morttrage  ft- 
■umed  I>y  him,  the  grantor  has  a  right  of  acnoa 
against  him  tor  the  amount  of  the  mortgage  BBd  ta- 
tegrest,  without  having  previously  paid  any  part  et 
theaame.  IS'nnias  v.  Durgin,  119  Maas_£0O:  S.  CS 
Am.  Bep.,  841;  Lethbrldge  v.  Mytton,!  B.  *  Ad.,  nx. 
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and  fairly  understood  by  tbe  parties  to  the  same 
that  a  warranty  deed  conveying  the  said  prem- 
ises, 166  Calumet  Avenue,  should  and  would 
be  accepted  by  tiie  said  Elliott  with  the  condi- 
tion of  conveyance  therein  provided,  tit.:  that 
the  said  Elliott  did  assume  and  agree  to  pay, 
as  a  covenant  of  said  deed,  the  before  men- 
tioned |9,000,  and  interest  semi-annoally,  and 
tiie  warranty  deed  of  this  defendant  contained 
that  provision  accordingly."  The  answer  also 
avers  that  Elliott  carefully  read  over  the  deed 
in  the  office  of  Hill,  at  the  time  of  the  delivery 
of  the  papers  in  the  transaction.'in  the  presence 
of  Sauett,  "Being  fully  aware  of  and  notin^g 
especially,  as  this  defendant  believes,  from  his 
best  recollection,  the  said  clause  in  said  deed 
which  complainant  now  desires  shall  be  ex- 
punged." 

In  March,  1878,  Elliott  answered  the  cross- 
bill, setting  up  that  the  clause  in  the  deed  from 
Sackett  aid  wife  as  to  the  agreement  by  Elliott 
to  pay  the  incumbrance  was  mserted  by  mistake 
or  fraijd  on  the  part  of  Sackett  or  his  agent, 
and  repeating  the  averments  of  his  original  bill. 
Replications  were  filed  to  the  answer  of  Sack- 
ett to  the  original  bill  and  to  the  answer  of  El- 
liott to  ttie  cross-bill,  and  the  croas-bill  was  taken 
as  confessed  as  to  the  other  defendants  in  it, 
and  the  cause  was  referred  to  a  master  to  take 
pioo&  and  report  the  same  to  the  court,  with 
the  amount  due  to  Dickey.  Proofs  were  taken 
and  Uie  causes  were  brought  to  a  hearing  there- 
on. The  court  made  a  decree  dismissing  the 
original  bill  for  want  of  equity,  and  adjudging 
that  all  the  material  allegations  in  the  cross-bill 
are  proved;  that  the  equities  are  with  Dickey; 
that  there  is  due  to  him  from  Sackett  111,899. 28, 
with  interest;  and  that  Elliott,  for  a  valuable 
consideration,  assumed  and  agreed  with  Sackett 
to  psythe  amount  due  on  the  mortgage  to  Dick- 
er.  The  decree  then  provides  that  Sackett  and 
Effiott,  or  one  of  them,  shall  pay  to  Dickey, 
within  one  day  from  the  date  of  the  entr^  of  the 
decree,  the  amount  so  due  to  him,  with  mterest 
and  costs  of  suit,  and  that,  in  case  the  payment 
is  not  made,  the  premises  be  sold  bv  a  master, 
and  that  he  report  any  deficiency  in  the  pro- 
ceeds of  sale  to  pa^  the  amount  due.  The  de- 
cree c(»icludes  with  providing  that  in  case 
Sackett  shall  pay  such  indebtedness,  or  any  part 
thereof,  he  sluul  have  leave  to  apply  to  the 
court,  on  notice  to  EUiott,  for  a  further  order, 
at  the  foot  of  the  decree,  requiring  Elliott  to 
repay  to  Sackett  the  sum  so  paid  on  said  indebt- 
ediuBS.    Elliott  has  appealed  to  diia  court 

It  ia  objected  by  the  appellee.  Dicker,  that 
there  is  nothing  in  the  record  to  show  that  the 
amount  in  controversy  exceeds  $5,000;  and  that 
the  decree,  so  far  as  Elliot  is  concerned,  is  not 
a  final  one.  It  is  urged  that  the  provision  of 
the  decree  is,  that,  if  the  amount  specified  is  not 
paid  to  Dickey  within  one  day,  the  premises 
sbaO  be  sold,  and,  if  the  proceeds  of  sale  are  in- 
anfllcient,  the  master  shall  report  the  amount  of 
the  defidmcy ;  that  this  is  not  a  deficiency  de- 
cree gainst  Elliott;  that  it  does  not  appear  that 
it  wiU  ever  be  necessary  to  enter  a  deficiency 
decree  against  any  one;  that,  on  the  decree,  as 
it  stands,  no  execution  can  be  issued  against  any 
one;  that  all  the  evidence  goes  to  show  that  the 
defieieDCY  decree  will  not  exceed  $8,000;  and 
(hat  the  decree  is  merely  interlocutory  astoEl- 
Bott,  because,  until  a  sale  is  made,  there  can  be 
108  D.  8.  V.  S.,  Book  87. 


no  cause  of  complaint  on  the  part  of  Elliott. 
The  answer  to  this  oblection  is,  that  the  decree 
dismisses  the  original  bill,  and  adjudges  that 
Elliott  agreed  with  Sackett,  for  a  valuable  and 
sufficient  consideration,  to  pay  the  amount  due 
on  the  incumbrance.  The  amount  involved  in 
the  original  suit  is  the  entire  amount  of  the  in- 
cumbrance, which  Elliott  is  made  by  the  deed 
to  him  to  agree  to  pay;  and  the  bill  seeks  relief 
from  liability  for  that  amount,  by  striking  out 
the  clause  from  the  deed.  The  decree  denies 
that  relief.  If  that  relief  was  wrongly  denied, 
all  relief  against  Elliott  under  the  cross-bill  nec- 
essarily falls,  as  the  only  liability  from  i31iott 
to  Dickey  arises  from  that  clause  in  the  deed. 

On  the  merits,  we  are  of  opinion  that  Elliott 
is  entitled  to  the  relief  he  asks  by  his  original 
bill.  The  terms  of  the  written  agreement  be- 
tween Sackett  and  Elliott  are  very  clear,  and 
show  that  the  parties  were  merely  making  an 
exchange  of  land.  Sackett  agrees  to  convey  to 
Elliott  the  Calumet  Avenue  property,  subject 
to  the  $9,000  incumbrance,  and  to  assign  an  in- 
surance policy,  and  to  pay  $50.  Elliott  agrees 
to  convey  to  Sackett  three  lots  subject  to  a  spe- 
cific incumbrance,  and  two  other  pieces  of  prop- 
erty clear  of  incumbrance.  It  is  true,  that  El- 
liott agrees  to  pay  to  Sackett  $16,000,  but  the 
agreement  expressly  states  that  that  sum  is  to 
be  paid  "in  the  manner  following,"  which  is  by 
conveying  the  land  described.  The  land  to  tie 
conveyed  to  Sackett  is  apparently  valued  by  the 
agreement,  for  the  purposes  of  the  transaction, 
at  $15,000.  Kothlng  is  said  about  deducting 
the  $9,000  from  the  price  of  the  property  to  be 
conveyed  to  Elliott,  nor  is  any  sum  named  as 
the  purchase  money  of  that  property.  An  agree- 
ment merely  to  take  land,  subject  to  a  specified 
incumbrance,  is  not  an  agreement  to  assume 
and  pay  the  incumbrance.  The  grantee  of  an 
equity  of  redemption,  without  words  in  the 
grant  importing  in  some  form  that  he  assumes 
the  payment  of  a  mortgage,  does  not  bind  him- 
self personally  to  pay  the  debt.  There  must  be 
words  importing  that  he  will  pay  the  debt,  to 
make  him  personally  liable.  The  language  of 
the  agreement  in  the  present  case  does  not 
amount  to  such  an  undertaking  on  the  part  of 
Elliott.  It  is  onl^  a  statement  that  the  convey- 
ance is  to  be  subject  to  the  incumbrance,  and 
creates  no  personal  liability  in  the  grantee. 
Such  is  the  law  in  Illinois,  where  this  land  is 
situated,  Oomitoek  v.  Hitt,  87  lU.,  548;  FavOer 
v.  Fay,  62  Id.,  875,  as  Well  as  the  law  in  other 
States.  Bdmumt  v.  Ooman,  22  K.  Y.,  488;  Fi»k« 
v.  Tolman,  124  Mass.,  264. 

Under  the  written  agreement,  therefore,  it  is 
plain  that  Elliott  assumed  no  personal  liability. 
Both  parties  executed  this  agreement  and  are  to 
be  held  to  have  understood  it  in  that  sense. 
Sackett,  in  his  answer,  does  not  deny  the  alle- 
gation of  the  ori^nal  bill,  that  the  agreement 
between  the  parties  was  that  neither  Sackett 
nor  Elliott  should  assume  or  agree  to  pay  out- 
standing incumbrances  on  the  respective  par- 
cels of  land,  and  that  that  appears  by  the  writ- 
ten agreement.  But  the  answer,  while  ad- 
mitting that  Sackett  entered  into  an  agreement 
in  writmg  to  convey  the  premises  in  a  certain 
manner  imd  on  certun  conditions,  and  referring 
to  such  agreement  for  certainty,  sets  up,  that, 
after  the  written  agreement  was  made,  uie  par- 
ties came  to  an  tmderstanding  that  Elliott  would 
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accept  a  deed  whereby  he  should  aasume  and 
agree  to  pay  the  $9,000  incumbranoe,  and  that 
the  deed  given  "contained  that  proTision  ac- 
cordingly. There  is  no  evidence  to  support 
this  allegation.  Sackett  testifies  that  he  never 
had  any  conversation  with  Elliott  in  regard  to 
his  assuming  liability  for  the  mortgage,  but 
that  they  met  together  and  the  deeds  to  each 
other  were  passed.  Sackett  had  employed  Hill 
as  his  agent  to  dispose  of  the  Calumet  Avenue 
property.  Elliott  testifies  that  Hill  offered  him 
the  property  and  wanted  him  to  assume  the  in- 
cumbrance, but  he  refused,  and  that  finally  Hill 
brought  in  the  agreement  which  was  signed  by 
both  parties.  ^11  testifies  to  the  same  effect 
Elliott  says  that  when  Sackett  gave  him  the 
deed  in  Hill's  office,  he  was  unwell;  that  he  did 
not  read  that  part  of  the  deed  which  states  that 
he  is  to  assume  and  pay  the  incumbrance,  but 
only  read  the  prior  part  which  states  that  the 
conveyance  is  made  subject  to  the  incumbrance; 
and  tliat  he  discovered  the  mistake  in  the  deed 
a  short  time  before  he  commenced  this  suit. 

The  actual  contract  of  the  parties,  as  undei^ 
stood  by  both  of  them,  is  shown  by  the  written 
agreement.  Nothing  was  agreed  upon  to  vary 
that.  Sackett,  as  he  shows  bv  his  testimony, 
knew  the  difference  as  to  liabili^  which  the 
difference  in  the  language  would,  make,  and 
knew  what  the  language  of  the  written  agree- 
ment was,  and  must  be  held  to  have  understood 
it  to  mean  what  it  does  mean,  and  to  have  known 
that  Elliott  understood  it  in  the  same  sense.  So, 
in  the  departure  from  it  in  the  deed,  there  was 
a  mutual  mistake,  it  not  being  shown,  as  set  up 
in  the  answer  of  Sackett,  that  there  was  an  in- 
tention, fully^  and.fairlv  understood  by  both 
parties,  that  in  the  deed  Elliot  should  assume 
and  agree  to  pay  the  incumbrance.  Under  all 
the  circumstances  proved  in  this  case,  and  every 
case  of  the  kind  must  depend  very  larf^y  on 
its  special  circumstances,  Elliott  had  a  right  to 
presume  that  the  deed  would  conform  to  the 
written  agreement,  and  was  not  guilty  of  such 
negligence  or  laches,  in  not  observing  the  pro- 
visions of  the  deed,  as  should  preclude  him  from 
rehef. 

Neither  Dickey  nor  the  trustee  was  a  party 
or  a  privy  to  the  transaction  between  Sackett 
and  Elliott,  nor  was  the  trust-deed  taken,  nor 
Uie  debt  created  or  extended,  nor  anything  else 
done  by  Dickey  or  his  trustee,  in  reliance  on 
any  assumption  of  the  debt  bj  Elliott.  As  re- 
spects the  trust-deed,  the  parties  to  it  and  to  the 
debt  it  secured  occupied  the  same  position 
when  this  suit  was  brought  as  when  the  deed  to 
Elliott  was  delivered,  no  new  rights  having  been 
accjuired  in  reliance  on  that  deed,  and  none 
which  existed  when  it  was  delivered  being 
sought  to  be  impaired  by  the  relief  asked  bv 
EUiott  Elliott  does  not  seek  to  interfere  with 
the  property  he  conveyed  to  Sackett  No  cir- 
cumstances exist  on  which  laches  can  be  pred- 
icated on  the  part  of  Elliott  as  to  seeking  a  rem- 
edy. The  fact  that  Elliott  made  two  payments 
of  the  interest  on  the  incumbrance  is  not  incon- 
sistent with  his  not  having  assumed  the  pay- 
ment of  the  incumbrance.  As  owner  of  the 
property  subject  to  the  incumbrance  and  desir- 
ous of  retaining  it  so  long  as  there  was  any  value 
in  the  equity  of  redemption,  he  would  nato- 
taUy  pay  the  interest  to  save  a  ftwedosure. 

TbB  principles  applicable  to  a  case  like  the 
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note  ttaelf ,  Oie  Judgment  (hould  not  bear  tntereat 
(tigieater  than  lejral  rate. 

^^o.  189.1 
Arjutd  Jan.  3,  188S.    DtxxcM  Mar.  t6, 188S. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Texas. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Meuri.  Wm.  Beynolda  and  OhM.  JST.  Weit, 
for  appellant. 
Mr.  t.  Baadolph  Taeker.  for  appellee. 

Mr  Jtutiee  Hatthewa  delivered  the  opinion 
oftbeoonrt: 

On  Mav  27,  1866,  James  B.  Ewell  and  his 
wife,  having  the  legal  title  in  fee  to  the  prem- 
ises, made  and  delivered  to  Daggs  a  prombsory 
note  of  that  date,  payable  three  years  after  date 
to  his  order,  for  |8,5S6,  and  to  secure  the  some 
executed  and  delivwed  to  Daggs  a  deed  of  mor^ 
Itage  upon  a  tiact  of  land  in  Goadulupe  County, 
Texas,  cmitalning  1.6S8  acres,  which  mortgage 
was  duly  proved  and  recorded  on  June  5, 1866. 
James  B.  Ewell  acquired  the  legal  title  to  this 
land  on  April  18,  1864;  but,  in  equity,  it  be- 
longed to  nis  brother,  Oeorge  W.  Ewell,  the 
tppeHant,  for  whom  and  with  whose  money 
it  had  been  bought.  The  legal  title  was  con- 
wed  by  James  B.  Ewell  to  his  brother,  Oeorge 
W.  Ewdl,  on  September  6, 1866,  the  latter  hav- 
ing no  knowledge  of  the  mortgage  to  Daggs, 
sod  Daggs  having,  as  we  find  from  the  evl- 
deoce,  no  notice,  actual  or  constructive,  of  the 
eqnity  of  George  W.  Ewell. 

On  March  9, 1872,  Daggs,  bebig  a  citizen  of 
Virginia,  brou|4it  his  action  at  law  against 
James  B.  EweU  and  wife,  on  the  note,  m  the 
Circuit  Court  of  the  United  States  for  the  West- 
em  Disblct  of  Texas,  and  recovered  judgment 
against  James  B.  Ewell,  July  14, 1878,  for 
^,680.98. 

The  defense  set  up  by  James  B.  Ewell,  in  that 
ndt  was  usoiy,  the  aciual  amount  of  Uie  loan 
having  been  f2,000,  the  residue  of  the  note  be- 
ing interest  on  that  amount  until  its  maturity, 
at  the  rate  of  twenty  per  cent  per  annum,  com- 
poonded  annually. 

A  statute  of  Texas  in  force  at  that  time  on  the 
Mibject  of  usury  was  as  follows:  "  That  all  oon- 
tiacta  or  faistnunents  of  writing  whatsoever, 
'^lich  may  in  any  way,  directly  or  indirectly, 
violate  the  foregoing  provisions  of  this  Act  by 
•tlpiilating  for,  allowing  or  receiving  a  greater 
pramiom  or  rate  of  interest  than  twen'e  per 


It  per  annmn  for  the  loan,  payment  or  deliT- 
ery  of  aay^  monerv,  goods,  wares  or  merchandise, 
hoods,  notes  of  hand,  or  any  commodity,  shall 
be  void  and  of  no  effect  for  the  whole  premium 
or  rate  of  interest  only;  bat  the  principal  sum 
of  money  or  the  value  of  the  gooos,  wares,  mer- 
chaiidise,  bonds,  notes  of  hand^  or  commodity, 
may  be  received  and  recovered."  Paschal,  Dig. 
sec  8942. 

Payments  had  been  made  on  the  note  prior 
to  the  commencement  of  the  suit,  to  the  amount 
a<  ^,745,  which  were  allowed;  but  the  usurious 
intareat  was  not  deducted  on  the  ground  that 
the  CoDstitation  of  Texas,  which  went  into  ef- 
fect la  1870,  and  continued  in  force  till  after 
the  leeorery  of  the  judgment,  repealed  all  usury 
laws  and  prevented  any  defense  on  that  account. 

The  judgment  not  being  paid,  Daggs  filed 
the  present  US  in  equity  Januaiy  14, 1875,  to 

ioeu.s. 


foreclose  the  mortgage  and  sell  the  mortgaged 
premisesjo  which  James  B.  Ewell  and  his  wife, 
George  W.  Ewell,  and  the  heirs  of  James  B. 
Wilson  were  made  defendants.  The  heirs  of 
Wilson  claimed  title  to  a  portion  of  the  land 
nnder  George  W.  EweU,  by  virtue  of  a  sale  and 
actual  possession  prior  to  the  date  of  the  mort- 
gage to  Daggs.  The  claim  established  their  ti- 
tle, and  from  that  there  is  no  appeal. 

As  against  George  W.  Ewell,  however,  it  ad- 
judges a  foreclosure  of  the  equity  of  redemp- 
tion and  sale  of  the  remainder  of  the  premises, 
in  default  of  payment  by  him  of  the  amount 
found  due  upon  uie  judgment  against  James  B. 
Ewell,  and  interest  thereon  at  the  rate  of  twelve 
per  cent  per  annum.  From  this  decree,  George 
W.  EweU  prosecutes  this  appeal. 

Several  defenses  were  made  in  the  court  be- 
low, the  overruling  of  which  aro  assigned  for 
error,  and  which  we  proceed  now  to  state  and 
consider  in  their  order: 

1.  The  first  defense  is  the  Statute  of  Limita- 
tions, as  contained  in  article  4604,  Paschal's  Di- 
gest, as  follows: 

"All  actions  of  debt  grounded  upon  any  con- 
tract in  writing  shall  be  commenced  and  sued 
within  four  years  next  after  the  cause  of  such 
action  or  suit  and  not  after." 

It  is  admitted  that  the  cause  of  action  upon 
the  note  was  not  barred  when  the  action  upon 
it  was  commenced,  the  period  of  limitation  not 
expiring  till  July  29, 1872,  excluding  from  the 
computation  the  interval  between  January  28, 
1861,  and  Maroh  80, 1870,  as  required  I7  arti- 
cle 12,  section  48  of  the  Constitution  of  Texas 
of  1870. 

But  the  statute  quoted  does  not  apply  to  suits 
for  the  foreclosure  of  a  mortgage  ana  snle  of 
the  morteaged  property,  such  as  the  present. 
Such  suits  aro  not  actions  of  debt  grounded 
upon  a  contract  in  writing.  They  are  suits  to 
enforce  the  lien  of  the  mortgage  for  the  satis- 
faction of  the  debt  secured  by  it.  If  that  debt 
is  barred  by  the  Statute  of  Limitations,  then, 
according  to  the  law  in  Texas,  the  foreclosure 
suit  is  bured,  but  not  otherwise;  for  the  mort- 
mge  is  a  mere  incident  to  the  debt.  It  was  so 
h^  by  the  Supreme  Court  of  Texas,  in  Ebom 
V.  Oanrum,  82  Tex.,  244,  where  it  says:  "  If  the 
notes  were  a  subsii^g  debt  at  the  time  of  the 
institution  of  the  suit,  not  barred  by  the  Stat- 
ute of  Limitations,  the  mortgage  executed  con- 
temporaneously to  secure  their  payment  was 
still  valid  as  long  as  Uie  debt  remained  unsatis- 
fied. No  matter  at  what  time  the  power  of  the 
court  was  invoked  for  its  collection  and  fore- 
closure and  for  a  decree  to  subject  the  mort- 
gaged property  to  the  satisfaction  of  the  debt, 
ft  was  opportune  if  the  jurisdiction  of  the  court 
over  the  debt  itself  was  not  ousted.  The  mort- 
gage was  bat  an  incident  of  the  debt,  and  the 
mcident  in  law,  as  in  logic,  must  abide  the  fate 
of  the  principal"  See,  also,  Perlcim  v.  Sterne, 
28  Tex.,  661;  Duty\.  Graham,  12  Tex.,  427; 
Flaruigan  v.  Outhman,  48  Tex.,  241. 

There  is  no  force  in  the  suggestion  that  al- 
though the  defense  of  the  Statute  of  Limita- 
tions would  not  avail  Jas.  B.  Ewell,  because 
judgment  had  been  rendered  against  him  be- 
fore the  bar  took  effect,  it,  nevertheless,  is  a 
protection  to  Geo.  W.  Ewell,  because  he  is  a 
stranger  to  the  judgment  and  mortgage,  and 
the  suit  now  pending  was  not  btonght  till  after 
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fhe  time  limited  for  an  action  to  recover  the 
debt.  For  the  present  suit  is  not  to  recover  the 
debt,  nor  is  it  a  suit  against  Oeo.  W.  X>weII. 
He  is  a  party  defendant,  because  he  has  an  in- 
terest by  a  subsequent  conveyance  in  the  lands 
sought  to  be  sold  under  the  mortgage.  He  has 
an  equity  of  redemption,  which  entitles  him  to 
prevent  a  foreclosure  and  sale  by  payment  of 
(he  mortgage  debt;  but  the  debt  he  has  to  p^ 
is  not  his  own,  but  that  of  Jas.  B.  EwelL  If 
he  can  show  that  that  debt  no  longer  exists,  be- 
cause it  has  been  barred  by  the  Statute  of  Lim- 
itations, he  is  entitled  to  do  so;  but  he  must  do 
it  by  showing  that  it  is  barred  as  between  the 
parties  to  it.  If  not,  the  land  is  still  subject  to 
the  pledge,  because  the  condition  has  not  been 
performed.  It  is  not  to  the  purpose  for  the  ap- 
pellant to  show  that  he  owes  the  debt  no  longer, 
for  in  fact  he  never  owed  it  at  all;  but  his  land 
is  subject  to  its  payment  as  long  as  it  exists  as 
a  debt  against  the  mortgagor,  for  that  was  its 
condition  when  his  title  accrued. 

2.  The  second  defense  is  that  of  usury.  The 
statute  of  Texas  on  that  subject  has  dready 
been  quoted.  A  contract  of  loan  at  a  stipu- 
lated rate  of  interest  greater  than  twelve  per 
cent  per  annum,  is  decuued  to  "  be  void  and  of 
no  eSect  for  the  whole  premium  or  rate  of  in- 
terest only; "  but  the  pnncipal  sum  may  be  re- 
ceived and  recovered.  The  provision  of  the 
Constitution  of  Texas,  section  44,  article  12,  re- 
pealing tUs  and  all  ousting  usury  laws,  is  as 
follows: 

"  All  usur^  laws  are  abolished  in  this  State, 
and  the  Legislature  is  forbidden  from  making 
laws  limiting  the  parties  to  contracts  in  the 
amount  of  interest  they  may  aj^ee  upon  for 
loans  of  money  or  other  property;  Provided,  This 
section  is  not  mtended  to  change  the  provisions 
of  law  fixing  the  rate  of  interest  In  contracts 
where  the  rate  is  not  specified."  2  Paschal, 
Annotated  Digest  Laws  of  Texas,  1182. 

It  is  claimed  by  the  appellant  that,  notwith- 
standing this  repeal  of  the  usury  laws,  the 
rights  uf  the  parties  are  to  be  determined  ac- 
cording to  the  law  in  force  at  the  time  the  trans- 
action took  place;  that  by  the  terms  of  that  law 
the  contract  between  Daggs  and  James  B, 
Ewell  was  void  as  to  the  entire  interest  reserved 
and  paid;  that  no  subsequent  law  could  make 
valid  a  contract  originally  void;  and  that  the 
appellant  is  not  bound  by  the  judgment  ren- 
dered against  James  B.  Ewell  in  favor  of  Daggs, 
and  is  entitied  in  the  present  suit  to  make  the 
defense. 

It  is  quite  true  that  the  usury  statute  re- 
ferred to  declares  the  contract  of  loan,  so  far  as 
the  whole  interest  is  concerned,  to  be  void  and 
of  no  effect.  But  these  words  are  often  used 
in  statutes  and  legal  documents,  such  as  deeds, 
leases,  bonds,  mortgages  and  others,  in  the 
sense  of  voidable  merely,  that  is,  capable  of  be- 
ing avoided,  and  not  as  meaning  that  the  act  or 
transaction  is  absolutely  a  nullity,  as  if  it  never 
had  existed,  incapable  of  giving  rise  to  any 
rights  or  obligations  under  any  circumstances. 
Tnus  we  speak  of  conveyances  void  as  to  cred- 
itors, meaning  that  creditors  may  avoid  them, 
but  not  others.  Leases  which  contain  a  for- 
feiture of  the  lessee's  estate  for  non-payment  of 
rent,  or  breach  of  other  condition,  declare  tli&t 
on  the  happening  of  the  contingency  the  de- 
mise shall  thereupon  become  null  and  void, 
684 
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rtehts,  or  impaired  the  obligation  of  contracts, 
ite  Toy  point  was  so  decided  in  tlie  following 
caaes.  OurtU  y.  Le<Kitt,  16  N.  Y.,  9;  Bank  v. 
AOea,  28  Conn.,  97;  WOdi  ▼.  Wadtteorth,  80 
Conn.,  149;  Andrete$y.  Rtmdl,  7Blackf.,  474; 
Vooi  V.  Kennedy,  19  Ind. ,  68;  DanviUe  v.  Pace, 
»  Gr«t,  1;  Parmdee  v.  Lawrenee,  48  El.,  881; 
Woodruff  V.  Sarvpffi,  27  Ark.,  2«. 

And  these  decirions  rest  upon  solid  ground, 
bdependent  of  tlie  oatnre  of  the  forfeiture  as 
t  pemlty,  which  is  taken  away  by  a  repeal  of 
IM  Act,  the  more  general  and  deeper  principle 
on  which  they  are  to  be  supported  is,  that  the 
ti^t  of  a  defendant  to  avoid  liis  contract  is 
given  to  him  by  statute,  for  purposes  of  its  own, 
and  not  because  it  affects  the  merits  of  his  obli- 

Stkm;  and  that,  whatever  the  statute  gives,  un- 
r  such  circumstances,  as  long  as  it  remains 
i»  fieri,  and  not  realized,  by  having  passed  into 
I  oranpleted  transaction,  may  by  a  subsequent 
(tttote  be  taken  away.  It  is  a  privilege  that 
lielongs  to  the  remedy,  and  forms  no  element 
in  the  rights  that  inhere  in  the  contract.  The 
baieflt  which  he  has  received  as  the  considera- 
tioD  of  the  contract,  which  contrary  to  law  he 
tctoaDy  made  is  Just  ground  for  imposing  upon 
him,  iv  subsequent  legislation,  the  lEbili^ 
which  he  intended  to  mcur.  That  principle 
bas  been  repeatedly  announced  and  acted  upon 
by  this  court  Read  v.  Platttmouth,  decided  at 
iae  present  Term  [ante,  414].  And  see  Leteit 
r.  MeBltain,  16  Onio,  847;  Jdhnton  v.  Beney, 
Id.,  07;  TnuUeey.  UeCanghy,  2  Ohio  St.,  165; 
SaUtiiet  T.  MaUkemtm.  16  S.  St,  R.,  169;  3  Pet., 
380;  Waitoii  v.  Meretrr,  8  Pet.,  88. 

The  light  which  this  curative  or  repealing 
Act  takes  away  in  such  a  case  is  the  right  in 
the  par^  to  avoid  his  contract,  a  naked  legal 
ri^t  which  it  is  usually  unjust  to  insist  upon, 
•nd  which  no  constitutional  provision  was  ever 
designed  to  protect  Cooley,  Cionst.  Tiim.,  878, 
snd  cases  dtcd. 

The  case,  of  Smith  v.  QlaiKtiim,  89  Tex.,  86S, 
cited  and  relied  on  by  counsel  for  the  appellant, 
we  cannot  accept  as  a  settlement  of  the  law  of 
'Texas  to  the  contrary.  The  opinion  does  not 
ccDsidw  the  ouestion,  but  dismisses  it,  on  the 
■somption  that  the  fact  that  the  action  was 
braugbt  before  the  adoption  of  the  Constitu- 
tica  which  contained  the  repeal  of  the  usiuy 
laws,  prevented  the  application  of  the  rule. 

It  is  our  opinion,  therefore,  that  the  defense 
of  nsoiy  cannot  avail  the  appellant,  by  reason 
of  the  constitutional  repeal  of  the  statute,  on 
the  continued  existence  of  which  alone  his  de- 
fense rested. 

8.  It  is  next  objected  that  there  is  error  in 
the  amount  of  the  decree,  in  allowing  interest 
St  the  rate  of  twelve  per  cent  per  annum  on  the 
amotmt  of  the  judgment  against  James  B. 
£weil,  instead  of  finding  the  amount  due;  ir- 
respective of  the  judgment  by  calculating  in- 
terest upon  the  note  itself  since  its  maturity, 
giving  proper  credits  for  payments,  at  the  rate 
of  eieht  per  cent  per  annum.  The  amount  of 
the  uleged  error  is  $805.25,  being  the  differ- 
ence between  |6,980.22,  which  is  said  to  be  the 
amount  of  the  decree,  and  $5,174.97,  which  it 
is  claimed  is  the  true  amount.  The  law  of 
Texas  provides  that  "  On  all  written  contracts 
ascertaining  the  sum  payable,  when  no  speci- 
llad  rate  of  interest  is  agreed  upon  by  tlie  par- 
ties, inteaest  shall  be  allowed  at  the  rate  of 


eight  per  cent  per  annum  from  and  after  the 
time  when  the  sum  is  due  and  payable."  Pas- 
chal, Dig.  of  laws,  art.  8940;  R.  8.,  1879,  art 
2976;  and  also  that  "  All  judgments  of  the  sev- 
eral courts  of  this  State,  shall  bear  interest  at 
the  rate  of  eight  per  cent  per  annum  from  and 
after  the  date  of  the  judgment,  except  when 
the  contract  upon  which  the  judgment  is  found- 
ed bears  a  specified  interest  greater  than  eiglit 
per  cent  per  annum,  and  not  exceeding  the 
highest  rate  of  conventional  interest  permitted 
by  law  (twelve  per  cent),  in  which  case  the 
judgment  shall  bear  the  same  rate  of  interest 
specified  in  such  contract  and  after  the  date  of 
such  judgment"  Paschal,  Dig.,  art.  8948;  R. 
S.,  1879,  art.  2980. 

The  contract  on  which  the  Judgment  was 
founded,  stipulated  for  no  rate  of  interest,  the 
interest  reserved  being  added  to  the  principal 
in  the  note  itself  and,  consequently,  it  is  evi- 
dent that  the  decree  should  not  have  allowed 
interest  on  the  debt  at  a  late  greater  than  eig^t 
per  cent.  The  amount  of  the  decree  should 
have  been  the  sum  actually  due  upon  the  mort- 
gage debt  at  the  date  of  its  maturity,  May  27, 
1869,  with  interest  thereon  at  the  rate  of  eight 
per  cent  per  annum  to  the  time  of  the  decree, 
April  26, 1879,  giving  proper  credit  for  pay- 
ments made  on  account  from  time  to  time, 
which  amoimts  to  $6,174.97,  and  on  which  in- 
terest is  to  be  allowed  at  the  same  rate  until 
paid. 

In  our  opini«m,  the  appellant  is  entitied  to 
have  this  correction  made.  He  is  not  bound 
by  the  judgment  against  James  B.  Ewell,  to 
which  he  is  neither  party  nor  privy,  and  which 
was  rendered  after  the  appellant  acquired  Ms 
title  to  the  land.  He  is,  consequentiy,  not  cut 
off  from  his  right  to  set  up  the  matter,  on  which 
he  now  insiste.  Uoyd  v.  SeoU,  4  Pet.,  206; 
Brokuky V.Miller,!  Stockt.  (9  N.  J.  Ch.),807; 
Berdanv.  Sedgmek,4AH.  T  ,  626;  Pott  v.  Iktrt, 
8  Paige  640;  Oreen  v.  Tyler,  89  Pa.  St.,  861. 

Tkedeeree  it,  tlurtfore,modifiedinre»peettofh» 
amount  found  to  he  due  and  the  rate  of  iniereit 
to  be  aUouied  thereon,  at  already  indicated,  and 
with  thit  modifieoHon,  (^fflrmed,  each  party  pay- 
iru/  hit  own  eoste  in  thit  court. 
True  copy.  Test: 

James  B.  HcKenney,  Clerk,  8up.  Court,  U.  S. 

Clted-108U.8.,«». 


Be  Parte: 

In  the  Matter  of  WILLIAM  G.  WARDEN, 
JOSEPH  G.  POTTS,  JAMES  A.  WRIGHT 
AND  EDWARD  N.  WRIGHT,  Petitioners. 

(See  S.  a,  Beporter's  ed^,  as  "  The  BOaenUmO,"  etc. 

Judgment  against  principal  and  mirety — iffeetqf 
appeal — supersedeas  botid. 

1.  Upon  a  stipulation  executed  under  the  pro- 
vi«lonB  of  seotion  Ml  of  the  Bevised  Statutes,  judff- 
ment  asainst  both  principal  and  sureties  may  be  re- 
coverea  at  the  time  of  rendering-  tbe  decree  in  the 
original  cause. 

2.  An  appeal  with  supenedeaa  stays  execution 
agriunst  the  stlimlutots  as  well  as  Bgainatthe  prlnd- 

'"^'  [No.  9,  Orig.] 

Submitted  Mar.  IS,  1S8S.  Deeided  Mar.  S6, 188S, 
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PETITION  for  an  aHeraatlve  ■writ  of  man- 
■  damns. 

The  history  and  tacts  of  the  case  sufBdently 
appear  in  the  opinion  of  the  court. 

See,  also,  the  case  of  The  Belgeniand  v.  Jen- 
sen, pott. 

Mr.  Hortom  P.  Hearr,  for  petitionen): 

The  relators  are  not  parties  actors  in  the  cause 
in  which  the  decree  is  entered  against  them. 
They  are  sureties,  and  not  entitled  to  an  appeal 
or  writ  of  error.  The  Wanata,  95  U.  8.,  805 
(XXIV.,  468);  The  Ann  CarMne,  8  WaU.,  648 
(68  U.S., XVII.,  835). 

They  are  deprived  of  the  nse  of  their  real  es- 
tate by  the  docket  entry  of  a  decree  against  them 
as  stipulators;  which  decree  became  vacated  by 
an  appeal  taken  by  the  claimant  to  this  court, 
and  perfected  by  giving  bond,  conditioned  that 
the  appellant  should  prosecute  his  appeal  with 
effect. 

Their  only  remedy  is  by  memdamut,  aa  pro- 
hibition does  not  lie  to  the  circuit  court. 

Bank  v.  Sweeny,  1  Pet.,  669. 

The  ille^itv  of  the  decree  against  stipula- 
tors before  tinaradjudication  on  appeal  has  been 
passed  upon,  by  Mr.  JusUee  Biatcbford,  in  the 
Circuit  Court  of  New  York. 

The  New  Orleans,  17  Blatchf.,  316. 

An  appeal  in  admiralty  vacates  and  suspends 
the  sentence  of  the  subordinate  court 

Tlt«  Oattivs,  U.  8.  v.  Peters,  6  Cranch.,  116 ; 
U.  8.  V.  PresUm,  8  Pet. ,  86;  Wismrt  v.  Dauehy, 
8  Dall  ,  821;  The  LwMs,  19  WaU.,  78(86  U. 
8.,  XXII.,  64). 

This  principle  governs  all  appeals  in  admiralty. 
The  appeal  takes  up  the  res.  So  that  the  dis- 
trict court  after  an  appeal  perfected  can  not 
make  an  order  in  reference  to  the  cause. 

ThsOoUeetor.i^heM,  ,194;  T/ieLueiUe  (supra) 

There  was  no  opposing  counsel. 


Hr.  CftifftAMAMMWaitedeliTered  the  opin- 
ion of  tlie  court: 

The  petitioners  in  this  case  show  that  they 
entered  into  a  stipulation  in  the  sum  of  $70,000 
on  behalf  of  SamuelJackson,  master  and  claim- 
ant of  the  steamship  Belgeniand,  in  a  suit  for 
collision,  in  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania, 
conditioned  in  the  following  words  "Now,  if 
the  said  claimant  shall  and  will  truly  abide  by 
all  orders,  interlocutory  or  final,  of  said  court, 
and  of  any  appellate  court  in  which  the  said  suit 
mav  be  hereafter  depen-ling,  and  shall  fulfill 
and  perform  any  judgment  or  decree  which 
may  oe  rendered  in  the  premises,  and  also  pay 
all  costs,  etc.,  this  stipulation  shall  be  void, 
otherwise  in  force,  and  execution  may  issue  by 
virtue  thereof  at  one  and  tiie  same  time  against 
any  or  all  the  parties  to  this  stipulation."  A  de- 
cree was  entered  against  the  steamer  in  the  dis- 
trict court.  From  that  decree  an  appeal  was 
taken  to  the  circuit  court  for  the  district,  where, 
on  the  14th  of  October,  1881,  it  was  decreed 
"That  the  libelant  recover  for  himself  and  the 
other  parties  in  interest,  from  the  respondent, 
Samuel  Jackson  and  his  stipulators,  Joseph  D. 
Potts.  William  G.  Warden,  Edward  N.Wright 
and  James  A.  Wright,  his  or  their  damages  for 
the  collision  mentioned  in  the  libel  •  •  • 
aggregating,  in  all,  the  sum  of  $61,694.14." 
The  decree  was  also  entered  as  a  lien  against  the 
real  estate  of  the  stipulaton. 
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awtn  the  aaine  tblnsr  and  are  uaed  Interohanereablr. 
i.  Where  a  suit  was  be(run  In  a  state  court  tlie  laws 
of  that  State  mnat  determine  when  It  was  brouKbt ; 
md  if  that  Ispresorlbed  by  statute,  no  Inquiry  Is 
iififKiSMij  as  to  the  praotloe  In  other  States,  or  the 
ndes  of  the  common  law. 

[No.  188.] 

Argued  Mar.  16, 188S.     Decided  Mar.  16, 188S. 

F  ERROR  to  the  Circnit  Court  of  the  United 
States  for  the  Southern  District  of  Kew 
York. 

This  action  was  bronght  to  the  Superior 
Coort  of  the  City  of  New  York,  by  the  plaint- 
ifh  In  error,  to  recover  certain  duties  which 
Uiey  had  paid  under  protest  The  cause  was 
inlKequeDtlT  removed  into  the  court  below. 

The  trial  iiaTing  resulted  in  a  verdict,  by  di- 
rection of  the  court,  and  judgment  in  favor  of 
the  defendants,  the  plaintiffs  sned  out  this  writ 
of  error. 

The  cause  is  stated  by  the  court 

ibr.  Stephen  O.  Cuarke,  for  plaintiffs  in 
OTor. 

Mr.  Wm.  A.  Hanxyt  -^Mt.  Atty-Oen.,  for 
defendant  in  error. 

Mr.  Chi4^  JukUu  Walte  delivered  the  opin- 
ion of  the  court: 

This  was  a  suit  to  recover  back  duties  on  im- 
ports paid  under  protest,  commenced  in  the 
Superior  Court  of  the  City  of  New  York,  be- 
fore the  enactment  of  the  Revised  Statutes,  and 
the  only  question  presented  by  the  writ  of  error 
ii;  whether  the  suit  was  brought  within  ninety 
days  after  the  decision  of  the  Secretary,  as  re- 
quired by  the  Act  of  June  80, 1864,  ch.  171,  sec. 
M,  13  Stat,  at  L..  215,  then  in  force.  The  facte 
are,  that  the  decision  was  made  by  the  Secre- 
taiT  on  the  28tii  of  May,  1872,  and  it  was  agreed 
at  the  trial  that  the  ninety  days  expired  on  the 
S6th  of  August.  A  sxunmons  in  the  case  was 
made  out  in  due  form  of  law,  bearing  date  Au- 
gust 21, 1872,  and  efforts  were  made  to  serve  it 
on  the  Collector  without  the  intervention  of  ttie 
sheriff,  but  failing  in  this,  the  summons  was,  on 
the  36th  of  August,  delivered  to  and  received 
by  tike  sheriff  of  the  County  of  New  York, 
where  the  Collector  resided,  with  the  intent  that 
it  shotild  be  actually  served.  Service  was  in 
fact  made  on  the  27th. 

The  New  York  Code  of  Civil  Procedure, 
sec  99,  is  as  follows: 

"An  action  is  commenced  as  to  each  defend- 
ant when  the  simimons  is  served  on  him,  or  on 
a  oo-defendant,  who  is  a  joint  contractor,  or 
oUierwise  united  in  interest  with  him. 

An  attempt  to  commence  an  action  is  deemed 
equivalent  to  the  commencement  thereof,  within 
dK  meaning  of  this  title,  when  the  summons  is 
delivered,  with  intent  tiiat  it  shall  be  actually 
served,  to  the  sheriff  or  other  officer  of  the 
countv  in  which  the  defendants  or  one  of  them 
usually  or  last  resided;" 

A  suit  is  brought  when  in  law  it  is  com- 
menced, and  we  see  no  significance  in  the  fact 
that  in  the  legislation  of  Congress  on  the  sub- 
ject of  limitations  the  word  "  commenced  "  is 
sometinaes  used,  and  at  other  times  the  word 
"  broaght"    In  this  connection  the  two  words 

RozB. — Slate  deetolofu  and  imm  in  regard  Ut  Stat- 
mU if  lAmltationa  govern  U.S.  Comrtt.  See  note  to 
XkModorf  y.  Tijlm,  a  U.  B.  OO  Wheat),  1S2. 
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evidentiy  mean  the  sftme  thing,  and  are  used  in- 
terchangeably. As  this  suit  was  begun  in  a 
state  court  of  New  York,  the  laws  of  that  State 
must  determine  when  it  was  brought,  and  as 
that  is  prescribed  by  statute,  we  have  no  need 
of  inquiry  as  to  the  practice  in  other  States,  or 
the  rules  of  the  common  law. 

As  it  was  conceded  that  under  the  decision  of 
this  court  in  Arthur  v.  Lahey,  96  U.  S.,  112 
[XXIV.,  766],  the  importers  were  entitled  to  a 
verdict  if  the  suit  was  brought  In  time,  it  fol- 
lows that  the  inetruction  of  wie  court  to  find  for 
the  Collector  vxu  erroneou*.  TIta  judgment  it  re- 
venrted,  and  the  eaute  remanded  for  a  neu)  trial. 

Trueoopy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,U.  S. 


R  M.  BARTON,  Jk.,  Assignee  in  Bankruptcy 
of  Kebbisb  &  Habmom,  P^.  in  Bhr., 

V. 

JOHN  OEILEB. 

(Bee  S.  C,  Reporter's  ed.,  161, 162.) 

<itttttion«ffaet. 

IB  •  ease  where  the  question  is  entirely  one  of 
fact,  and  there  is  no  dispute  about  the  law,  and  th  is 
oourt  is  satisfled  with  the  conclusion  reached  be- 
low, the  decree  will  be  affirmed  without  setting 
forth  or  discussing  the  evidence. 

[No.  188.1 
StibmiUedMar.  16, 188S.  Decided  Mar.  S6, 1883. 

F  ERROR  to  the  Supreme  Court  of  the  State 
of  Tennessee. 
The  case  is  sufficiently  stated  by  the  court. 
Mfttri.  Henry  E.  Jaicluon  and  J.  E.Bailejf, 
for  plaintiff  in  error. 
No  counsel  appeared  for  defendant  in  error. 

Mr.  ChitfJiittice  Waite  delivered  the  opin- 
ion of  the  court : 

This  was  a  suit  in  equity  brought  in  a  state 
court  of  Tennessee  by  Barton,  as  assignee  in 
bankruptcy  of  Eessler  &  Harmon,  to  set  aside 
a  conveyance  made  by  Eessler,  one  of  the  bank- 
rupts, to  Geilcr,  and  the  only  question  presented 
by  the  writ  of  error  is,  whether,  upon  the  testi- 
mony embodied  in  the  record  and  considered 
by  the  Supreme  Court  of  Tennessee  in  the  de- 
termination of  the  cause,  it  should  have  been 
found  that  the  conveyance  was  in  fraud  of  the 
bankrupt  law.  The  question  is  entirely  one  of 
fact.  There  can  be  no  dispute  about  the  law. 
It  is  sufficient  to  say  that,  after  a  careful  exam- 
ination of  the  testimony,  we  are  satisfied  with 
the  conclusion  finally  reached  below.  It  would 
serve  no  useful  purpose  to  set  forth  in  an  opin- 
ion the  details  of  the  evidence,  or  to  enter  uto 
any  discussion  as  to  its  effect 

The  decree  of  the  Supreme  Oourt  qf  Tenneetee 
it  affirmed. 

Trueoopy.   Test: 

James  H.  McKenney,  Cleric,  Sup.  Court,  U.  S. 
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Oct.  Tbm, 


BENJAMIN  8.  HILTON,  Appt.. 

*. 

WILLIAM  H.  DICKINSON. 

(See  8.  C,,  Beporterl  ed.,  165-178). 

Orost  appeal — how  proteeiUed — wmi  ofjuritdie- 
tion— matter  tn  ditpute-jurudictiortal  amount, 
how  determined— *tatem«nt  in  pleading. 

1.  CroMappeola  must  be  pioeeouted  like  otber^t- 
peab,  and  O  not  perfectea  until  long  after  tbe  time 
when  b7  law  they  should  be,  Uiey  will  be  diamlsaed 
for  want  of  proeecution. 

S.  If,  on  looUns  into  a  reooni,  this  court  finds  it 
has  no  jurisdiction,  it  is  Its  duty  to  dismiss  the  case 
on  its  own  motion,  without  woltlngr  the  action  of 
the  parties. 

9.  Upon  a  question  as  to  tiie  Jurisdiction  of  this 
court,  dependent  upon  amount  as  to  both  partlea, 
the  matter  in  dispute,  on  which  our  jurisdiction  de- 
pends, is  the  matter  in  dispute  between  the  parties 
as  the  case  stands  upon  the  writ  of  error,  or  appeal ; 
that  is  to  say,  as  it  stands  in  this  court. 

4.  This  court  has  juriadlotton  of  a  writ  of  error  or 
appeal  by  a  plaintiff  below,when  he  sues  for  as  much 
or  more  than  our  jurisdiction  requires  and  recov- 
ers nothinff,  or  recoyers  only  a  sum  whlcli,  being 
deducted  nom  the  amount  or  value  sued  for,  leaves 
a  simi  equal  to  or  more  tlian  our  jurisdictional  limit, 
for  which  he  failed  to  set  a  judgment  or  decree. 

5.  This  court  has  jurisdiction  of  a  writ  of  error  or 
appeal  by  a  defendiant  when  the  recovery  against 
him  Is  as  much  in  amount  or  value  as  Is  requu«d  to 
bring  a  case  here,  and  when,  liavlng  pleaded  a  set- 
off or  oounterolalm  for  enough  to  give  this  court 
jurisdiction,  he  is  defeated  upon  his  plea  wholly,  or 
recovers  only  an  amount  which  being  deducted 
from  his  claim  as  pleaded,  leaves  enough  to  give  us 
jurisdiction,  which  has  not  been  allowed. 

6.  The  amount  as  stated  in  the  body  of  the  decla- 
ration, and  not  merely  tbe  damages  alleged,  or  the 
prayer  for  judgment,  at  its  conclusion,  must  be  con- 
sidered in  determining  whether  this  court  can  take 
jurisdiction;  the  same  is  true  of  the  counterclaim 
or  set-off. 

[No.  581.] 

Submitted  Feb.  t,  188S.   Decided  Mar.  Se,  188S. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

The  history  and  facts  of  the  case  appear  in  the 
opinion  of  the  court  and  in  the  briei  for  appel- 
lant. 

On  motion  to  dismiss. 

Mr.  Fnuik  W.  Haekett  for  Dickinson,  in 
support  of  motion: 

A  party  appealing  from  part  of  a  decree  ad- 
mits the  remainder  to  be  correct. 

3  Dan.  Ch.  Pr.,  5th  ed.,  1467;  Kdeeyy.  WetU 
em,  a  N.  Y.,  605;  Norimry  v.  Meath,  8  Bligh., 
261;  Bandtf.  Codwite,  4  Johns.,  602. 

The  court  will  ascertain  just  what  amount  is 
involved  between  the  appcUant  and  appellee. 

T^rryj.  Hatch,  93  U.  S.,  44  [XXIU.,  796.] 

Mr.  F.  P.  B.  Sanda,  for  Hilton,  contra: 

As  to  the  jurisdiction  in  this  case,  we  rely 
upon  the  decisiona  and  practice  in  thds  court. 

The  rule  is  well  settled  in  the  practice  of  this 
court  (Phill.  Pr.,  2d  ed,  77);  and  in  Enapp  v. 
Bank*,  2  How.  ,78,  its  language  is  precise,  that 
the  test  of  jurisdiction  is  the  amount  claimed  by 
theplaintiS  below  and  involved  in  the  judgment 
or  decree  appealed  from;  and  "that  where  a  less 
sum  than  tbe  whole  amount  of  his  demand  is 


Nora.— Juriwliction  of  V.  S.  Supreme  Couiri  de- 
penUetU.  on  amount;  inUreit  cannot  I>e  lUUed  to  give 
Jurf«aiot(on;  how  value  of  thing  demanded  may  be 
thoum :  what  eaaee  revtewable  wUhout  regard  to  mm 
in  coiUrorertu.  See  note  to  Gordon  v.  Ogden,  28  V. 
a(3Fet.),8a. 
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allowed,"  he  can  appeal  to  recover  the  whole 
amount. 

Mr.  M.  F.  Morris,  for  Devlin,  aasignee'at 
Dickinson,  also  eotUra: 

This  is  a  triangular  controversy  over  a  fnnd 
in  the  registry  of  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  paid  m  under  a  bill  of  inter- 
pleader. The  moneybelonged  originally  to  John 
Devlin.  William  H.  Dickinson  claimied  it  un- 
der an  alleged  claim  of  services  rendered  io  re- 
covering it  from  the  United  States.  Benjamin 
S.  Hilton  claimed  it  as  assignee  of  another  in- 
dividual who  sought  to  show  that  he  was  the 
party  who  had  recovered  it.  Devlin  denied  the 
clahns  of  both.  The  Special  Term  of  tbe  Su- 
preme Court  of  the  District  of  Columbia  decided  ' 
in  favor  of  Hilton.  The  General  Term  of  titat 
court  decided  that  neither  Hilton  nor  Dickinson 
had  any  just  or  legal  claim  upon  the  fund,  yet 
concluded  to  divide  it  between  them  as  the  beat 
disposition  that  could  be  made  of  it.  Both  Hil- 
ton and  Devlin  appealed. 

Before  the  decree  rendered  by  the  Gencnl 
Term  of  the  Supreme  Court  of  the  District  of 
Columbia,  Dickmson  had  recovered  judgment 
on  the  same  cause  of  action  in  New  York;  and 
Devlin  had  paid  the  judgment  and  taken  an 
assignment  or  relinquishment  from  Dickinson 
of  any  and  all  righto  which  the  latter  had  in 
these  suite  in  the  District  of  Columbia.  In  other 
words,  Dickinson  had  been  paid  and  satisfied 
before  the  decree  was  rendered  for  him  and  Hil- 
ton jointly  in  these  cases. 

It  is  submitted  that,  under  these  dream- 
stances,  the  action  of  Dickinson's  counsel  is 
most  extraordinary  and  most  unwarrantable. 
His  client  has  been  paid  and  satisfied  ;  and  he 
has  nothing  further  to  do  with  these  cases. 

Neither  as  appellant  nor  as  appellee,  neither 
in  his  own  original  right  nor  as  the  assignee  of 
Dickinson,  docs  John  Devlin  assent  to  uie  mo- 
tions made.  On  the  contrary,  he  desires  to  have 
the  appeals  heatd  on  their  merits  when  they  arc 
reached  for  argument ;  and  he  protests  of^inst 
the  action  of  Dickinson's  counsel  as  unauthor- 
ized. 

As  to  the  motion  to  dismiss  Devlin's  mppeii 
because  of  his  failure  to  docket  and  secure  the 
clerk,  the  failure  seems  to  have  been  caused  by 
inadvertence  and  the  supposition  that  the  dock- 
eting of  one  appeal  would  do  for  both.  Since 
his  attention  has  been  called  to  the  matter,  he 
has  caused  his  appearance  to  be  entered,  and  has 
given  security  to  the  clerk,  and  only  awaits  tbe 
permission  of  the  court  to  docket  his  appeal  now. 
As  both  appeals  can  and  should  be  heard  to- 
gether; and  no  injury  has  been  or  can  be  done 
to  anyone  by  his  failure  to  docket,  and  he  has 
now  secured  the  clerk  and  entered  his  ^pear- 
ance  it  is  respectfully  submitted  that  he  should 
be  allowed  nunc  pro  tunc  to  docket  his  appeal, 
and  that  tbe  motion  to  dismiss  should  be  denied. 

Mr.  CM^t/^us^eeWalte  delivered  the  <^dn- 
ion  of  the  court: 

This  was  a  bill  of  interpleader  filed  by  Charies 
D.  Gilmore  against  Benjamin  S.  Hilton,  WiU- 
inm  H.  Dickinson,  John  Devlin,  and  others,  to 
determine  the  ownership  of  $2,500,  which  Gil- 
more  held  as  trustee.  The  fund  was  paid  into 
court,  and  when  the  decree  below  was  reodend 
had  increased  by  investment  to  more  than  $3,- 
000.  Hilton,  Dickinson  and  Devlin  each  claimed 
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Uie  whole.  The  court,  at  Special  Term ,  decreed 
the  vhole  to  Hilton.  From  this  decree,  both 
Dickinson  and  Devlin  appealed  to  the  General 
Tenn.  There  the  decree  at  Special  Term  was 
Dodifled  BO  as  to  direct  the  payment  of  the  fund 
to  Hilton  and  Dickinson  in  Mual  moieties,  and 
to  adjudge  the  costs  against  Devlin  alone.  Hil- 
ton took  an  appeal  to  this  court  from  this  de- 
cree, "In  so  far  as  It  modifies  the  decree  of  the 
court  heIow,to  wit:  the  Special  Term  in  equi^," 
and  citation  was  issued  to  Dicltinson  alone.  Tlijs 
tppeal  was  docketed  here  in  due  time. 

An  appeal  was  also  allowed  Devlin  at  the  time 
the  decree  was  rendered,  but  that  appeal  has 
never  been  entered  in  tliis  court.  There  was  no 
i^pearaace  of  counsel  or  security  for  costs  with- 
in the  Ume  required  by  law. 

Dickinson  now  moves  to  dismiss  the  ^>peal 
of  Hflton,  on  the  ground  that  the  value  of  the 
matter  in  dispute  does  not  exceed  $2,600,  and 
to  docket  and  dismiss,  under  the  9th  Rule,  the 
appeal  of  Devlin. 

Devlin  also  appears  bj  counsel,  and  presents 
m  assignment  to  him  from  Dickinson  of  all  in- 
tend in  the  litigation,  which  was  executed  be- 
f(n«  the  decree  was  modified  at  General  Term. 
He,  theref  ore.inaists  that  Dickinson  has  no  right 
to  move  in  the  premises,  and  asks  that  the  ap- 
pearance of  bis  own  counsel  be  entered. 

At  the  last  Term,  in  the  case  of  Th»  8.  8. 
Otbmte,  106  U.  8.,  461  [XXVI.,  1066],  it,  was 
dedded  th&t  "Cross  appeals  must  be  prosecuted 
like  other  appeals.  Every  appellant,  to  entitle 
himself  to  be  heard  on  his  own  appeal,  must 
appear  here  as  an  actor  in  his  own  behalf  by 
having  the  appearance  of  coimsel  entered,  and 
dviflg  the  aecnrity  required  by  the  rules."  In 
that  case  the  appeal  had  been  docketed,  but  long 
after  the  time  when  by  law  it  should  have  been 
dose  and,  following  the  rule  announced  in 
Or^tb^  V.  Punea,  09  U.  S.,  606  [XXV.,  854], 
it  was  dismissed  for  want  of  prosecution.  Inas- 
mncb  therefore,  as  we  would  not  hear  the  cross 
appeal  if  it  should  be  entered  at  this  time,  we 
deny  the  motion  of  Devlin  to  have  the  appear- 
ance of  counsel  entered  on  that  appeal,  and  of 
our  own  motion  dismiss  it  for  want  of  prosecu- 
tion. 

It  is  s  matter  of  no  importance  that  the  mo- 
tion to  dismiss  the  appeal  of  Hilton  is  made  by 
Dickinson  after  he  has  parted  with  his  interest 
in  the  decree,  for,  if  on  looking  into  a  record 
we  find  we  have  no  jurisdiction,  it  is  our  duty  to 
dismiss  on  our  own  motion  without  waiting  the 
action  of  the  parties.  The  question  is  then  pre- 
toited  wbether  upon  the  face  of  this  reconl  it 
appears  that  the  value  of  the  matter  in  dispute, 
for  the  purpose  of  our  jurisdiction,  exceeds 
|8,S0O,  and  tbat  depends  on  whether  the  mat- 
ter in  di«pnte  is  the  whole  amount  claimed  by 
HiKon  bdiow,  or  only  the  difference  between 
what  be  has  recovered  and  what  he  sued  for. 
So  far  as  we  have  been  able  to  discover,  this  pre- 
cise point  has  never  before  been  passed  upon  in 
an  V  reported  case.  There  are  expressions  in  the 
ofnnfons  of  the  court  in  some  cases  which  may 
be  and  probably  are  broad  enough  to  sustain  the 
jmiadiction,  Init  these  expressions  are  found 
where  the  facts  did  not  require  a  decision  of  the 
question  now  formally  presented. 

In  WiUon  v.  Daniel,  decided  in  1798,  and  re- 
ported in  8  Dall.,  401,  upon  a  writ  of  error 
wougfat  hy  a  defendant  below  from  a  judgment ' 
IWU.S. 


against  him  for  less  than  |S,000,  it  was  held 
that  the  jurisdiction  of  this  court  depended,  not 
on  the  amount  of  the  Judgment,  but  on  the  mat- 
ter in  dispute  when  the  action  was  instituted. 
Cliitf  JuiUee  Ellsworth,  in  his  opinion,  said  : 
"If  the  sum  or  value,  found  by  a  verdict,  was 
conridered  as  the  rule  to  ascertain  the  magni- 
tude of  the  matter  in  dispute,  then,  whenever 
less  than  $2,000  was  found,  a  defendant  could 
have  no  relief  against  the  most  erroneous  and 
injurious  judgment,  though  the  plaint^  would 
have  a  right  of  removal  and  revision  of  the 
cause,  his  demand  (which  is  alone  to  govern 
him)  being  for  more  than  $2,000.  It  is  not  to 
be  presumed  that  the  Legislature  intended  to 
give  any  party  such  an  advantage  over  his  an- 
tagonist; and  it  ought  to  be  avoided,  as  it  may 
be  avoided,  by  the  fair  and  reasonable  interpre- 
tation, which  has  been  pronounced.  '*  Mr.  Jut- 
tiee  Iredell,  in  a  dissenting  opinion,  thus  states 
the  argument  on  the  other  side  :  "  The  true 
motive  for  introducing  the  provision,  which  is 
under  consideration,  mto  the  Judicial  Act,  is 
evident.  When  the  Legislature  allowed  a  writ 
of  error  to  the  Supreme  Court,  it  was  considered 
that  the  court  was  held  permanently  at  the  seat 
of  the  National  Government,  remote  from  many 
parts  of  the  Union  ;  and  that  it  would  be  in- 
convenient and  oppressive  to  bring  suitors  hith- 
er for  objects  of  small  importance.  Hence,  it 
was  provided  that  unless  the  matter  in  dis- 
pute exceeded  the  sum  or  value  of  $2,000,  a 
writ  of  error  should  not  be  issued.  But  the 
matter  in  dispute  here  meant,  is  the  matter  in 
dispute  on  the  writ  of  error.'' 

Ill  Ckwke  V.  Woodrow,  6  Cranch,  13,  decided  in 
1809,  trover  had  been  brought  in  the  Circuit 
Court  of  the  District  of  Columbia  for  sundry 
household  goods,  and  the  judgment  was  in  fa- 
vor of  the  defendants.  Upon  a  writ  of  error  by 
the  plaintifi  below,  a  question  arose  as  to  the 
way  in  which  the  value  of  the  matter  in  dis- 

Sute  should  be  ascertained,  and  Ohi^  JutUee 
[arshall,  in  announcing  the  decision,  said:  "If 
the  judgment  below  be  for  the  plaintiff,  that 
judgment  ascertains  the  value  of  the  matter  in 
dispute;  but  when  the  Jud^ent  below  is  ren- 
dered for  the  defendant,  this  court  has  not,  by 
any  rule  or  practice,  fixed  the  mode  of  ascer- 
taining that  value." 

Three  years  afterwards,  tbe  case  of  Wi»e  v. 
Twmpike  Co.  was  before  the  court,  which  is 
very  imperfectly  reported  In  7  Cranch,  276.  On 
referring  to  the  original  record  we  find  that  un- 
der a  provision  of  the  charter  of  the  turnpike 
company  (2  Stat,  at  L.,  672,  cb.  26,  sec.  6) 
commissioners  were  to  be  appointed  by  the 
Circuit  Court  of  the  District  of  Columbia  to  de- 
cide upon  the  compensation  to  be  paid  the  own- 
ers of  land  for  damages  growing  out  of  the  ap- 
propriation of  their  property  to  the  use  of  the 
company.  All  awards  of  the  commissioners 
were  to  De  filed  in  the  circuit  court,  and  unless 
set  aside  by  the  court  were  to  be  final  and  con- 
clusive between  the  parties,  and  recorded  by 
the  clerk.  Wise  &  Lynn  presented  a  claim  to 
the  commissioners  ana  were  awarded  $46.  On 
the  return  of  the  award  to  the  court  they  filed 
exceptions,  jmd,  among  other  things,  claimed 
that  they  should  have  been  allowed  at  least  $300, 
but  the  court  conflnncd  the  award.  They  then 
brought  the  case  to  this  court  by  writ  of  error, 
and  tlie  turnpike  company  moved  to  dismiss 
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becftTue  the  value  of  the  matter  In  dispute  did 
not  exceed  $100, that  being  then  the  jurisdiction- 
al limit  on  appeals  and  writs  of  error  from  the 
Circuit  Court  of  the  District  of  Columbia.  The 
decirion  of  the  case  is  reported  as  follows:  "It 
appearing  that  the  sum  awarded  was  only  |4S, 
the  court,  all  the  Judges  being  present,  decided 
that  they  had  no  jurisdiction.althougfa  the  sum 
claimed  by  Wise  &  Lynn,  before  the  commis- 
sioners of  the  road,  was  more  than  $100." 

In  Ptffton  ▼.  Bobertion,  9  Wheat.,  627,  replev- 
in had  been  broughtfor  therecovery  of  person- 
al proper^  distnoned  for  rent.  The  defendant 
in  .tlie  action  acknowledged  the  taking  of  the 
goods  as  charged  in  the  (declaration,  but  Jusd- 
ned  it  as  a  distresis  for  the  sum  of  $591  due  for 
rent  in  arrear.and  recovered  a  judgment  against 
the  plaintiff  for  that  amount  The  pluntiS 
then  brought  the  case  to  this  court  by  writ  of 
error,  and  insisted  that  as  the  dama^  laid  in 
the  declaration  exceeded  the  jurisdictional  limit 
his  writ  ou^t  not  to  be  dismissed ;  but  the  court 
said,  through  OMtf  JviUee  Marshall:  "If  the 
replevin  be,a8  in  tlus  case.of  property  distrained 
for  rent,  the  amount  for  which  the  avowry  is 
made  is  the  real  matter  in  dispute.  The  dam- 
ages are  merely  nominal.  If  tbe  writ  be  issued 
as  a  means  of  trving  the  title  to  property,  it  is 
in  the  nature  of  aetinue  and  the  value  of  the  ar- 
ticle replevied  is  the  matter  in  dispute."  The 
writ  of  error  was,  accordingly,  dismissed. 

The  case  of  Gordon  v.  Ogden,  8  Pet.,  88,  was 
decided  in  1830.    There  the  action  was  insti- 
tuted for  the  violation  of  a  patent,  and  the 
•mount  of  the  recovery  in  damages  was  $400 
by  the  verdict  of  a  Jury.    The  damages  laid  In 
the  declaration  wera  $3,600.    The  defendant 
brought  the  writ  of  error,  and  on  a  motion  to 
dismiss  because  the  value  of  the  matter  in  dis- 
pute was  not  enough  to  give  jurisdiction,  Cliitf 
Jiutiee  Marshall,  speaking  for  the  court  said  : 
"  The  jurisdiction  of  the  court  has  been  sup- 
posed to  depend  on  the  sum  or  value  of  the  mat- 
ter in  dispute  in  this  court,  not  on  that  which 
was  in  dispute  in  the  cirouit  court.  If  the  writ 
of  error  be  brought  by  the  plaintiff  below,  then 
the  sum  which  Us  declaration  shows  to  be  due 
may  be  still  recovered,  should  the  judgment  for 
a  smuUer  sum  be  reversed;  and,  consequently, 
Uie  whole  sum  claimed  is  still  in  dispute.    But 
if  the  writ  of  error  be  brought  by  the  defend- 
ant in  the  original  action,  the  judgment  of  this 
court  can  only  affirm  that  of  the  circuit  court 
and,  consequentiy,  the  matter  in  dispute  cannot 
exceed  the  amount  of  the  judgment.    Kotliing 
but  that  judgment  is  in  dispute  between  the 
parties."    Then,  referring  to  Wilton  v.  JDaniel, 
tupra,  he  said  :  "  Although  that  case  was  de- 
cided by  a  divided  court,  and  although  we  think 
Uiat,  upon  the  true  construction  of  the  23d  sec- 
tion of  the  judicial  Act,  the  jurisdiction  de- 
pends upon  a  sum  in  dispute  between  the  par- 
ties as  the  case  stands  upon  the  vmt  of  error, 
we  should  be  much  inclined  to  adhere  to  the 
decision  in  Wtlion  v.  DarUd,  had  not  a  contrary 
mttctioe  since  prevailed.   •    •    •  The  case  of 
Wue  V.  Turnpike  Co.,  7  Cranch,  276,  was  dis- 
missed because  the  sum  for  which  judgment 
was  rendered  in  the  circuit  court  was  not  suffi- 
cient to  give  jurisdiction,  although  the  claim 
before  the  commissioners  of  the  road,  which 
was  the  cause  of  action  and  the  matter  in  dis- 
pute In  the  dicult  court,  was  sufficient  •  •  • 
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b  Lamar  t.  Jffeow,  104  U.  S.,  465  [XXVI., 
774],  where  the  itppeai  was  taken  by  a  defendant 
from  a  decree  agauist  him  for  less  than  $5,000, 
it  T«s  held  that  if  the  aet-ofl  or  counterclaim 
lelied  on  would  only  have  the  effect  of  reducing 
the  amount  of  the  recovery,  without  entitling 
the  defendant  to  a  decree  in  his  own  favor,  there 
ms  no  jurisdiction. 

We  understand  that  WHstm  y.  Daniel,  is  over- 
inled  by  Gordon  v.  Ogden,  in  which  Ohi^Jitt- 
the  Marshall  states  the  opinion  of  the  court  to 
be  that  "  The  iurisdiction  of  the  court  de^nds 
upon  the  sum  m  dispute  between  the  parties  as 
the  case  stands  upon  the  writ  of  error,"  and 
that  Wilton  ▼.  David  was  not  followed  because 
"a  contrary  practice  had  since  prevailed."  It 
Is  undoubtedly  true  that  untU  it  is  in  some  wav 
■bown  by  the  record  that  the  sum  demanded  u 
not  the  matter  in  dispute,  that  sum  will  govern 
in  all  questions  of  jurisdiction,  but  it  is  equally 
trae  that  when  it  is  shown  that  the  sum  de- 
manded is  not  the  real  matter  in  dispute,  the  sum 
shown,  and  not  the  sum  demanded,  will  prevail. 
Lee  v.  Waieon,  1  Wall.,  887168  U.  8.,  XVIL, 
5571;  Sehaekerv.  Int.  Co.,  98  U.  B.,241  [XXni., 
8821;  QVayv.  J5ton«Aarrf,07U.8.,565[XXIV., 
1109];  Tinttman  v.  Nat.  jBifc.,100U.S.,6rXXV., 
^h  Banking  Ateo.  v.  In».  Asto.,  102 U.  8.,  121 
[XX  VI.,  48].  Under  this  rule  it  has  always  been 
•named,  since  Oooke  v.  Woodrme,  tupra,  that 
when  a  defendant  brought  a  case  here,  Uie  judg- 
ment or  decree  against  him  governed  our  jurfi- 
diction,  unless  he  had  asked  affirmative  relief, 
which  was  denied;  and  this  because  as  to  him 
luisdiction  depended  on  the  natter  in  dispute 
here.  As  the  original  demand  against  him  was 
for  more  than  our  jurisdictional  limit,  and  the 
recovery  for  less,  the  record  shows  that  he  was 
successful  below  asto  a  part  of  his  defense,  and 
that  his  object  in  bringing  the  case  here  was  not 
to  secure  what  he  had  afieady  got,  but  to  get 
more.  As  to  him,  therefore,  the  established 
mle  is  that,  unless  the  additional  amount  asked 
for  is  as  much  as  our  jurisdiction  requires,  we 
cannot  review  the  case. 

We  are  unable  to  see  any  difference  in  princi- 
ple between  the  position  of  a  plaintiff  and  that 
of  a  defendant  as  to  such  a  case.  The  plaintiff 
sues  for  as  much  as,  or  more  than,  the  sum  re- 

Sdred  to  give  us  jurisdiction,  and  recovers  less, 
e  does  not,  any  more  than  a  defendant,  bring 
a  case  here  to  secure  what  he  has  already  got, 
bat  to  get  more.  If  we  take  a  case  for  him  when 
the  additional  amount  he  asks  to  recover  is  less 
than  we  can  consider,  he  has  an  advantage  over 
his  antagonist,  such  as,  in  the  language  of  Chief 
Jvetiee  Ellsworth,  tupra,  "  It  is  not  to  be  pre- 
somed  It  was  the  intention  of  the  Legislature  to 
give."  Such  a  result  ought  to  be  avoided,  and 
K  may  be,  by  holding,  as  we  do,  that,  as  to  both 
parties,  tiie  matter  in  dispute,  on  which  our  iu- 
risdiction depends,  is  the  matter  in  dispute  "be- 
tween the  parties  as  the  case  stands  upon  the 
writ  of  error,"  or  appeal,  that  is  to  say,  as  it 
itands  in  this  court  That  was  the  question  in 
WOton  y.  Daniel,  where  it  was  held  that,  to 
avoid  giving  one  party  an  advantage  over  au' 
other,  K  was  necessary  to  make  jurisdiction  de- 
pend "  on  the  matter  in  dispute  when  the  action 
was  instituted."  YThen.therefore,  that  case  was 
overruled  in  Oordon  v.  Ogden,  and  it  was  held, 
as  to  a  defendant,  tfant  his  rights  depended  on 
the  matter  in  dispute  in  tliifl  court,  we  entertain 
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no  doubt  It  was  the  intention  of  the  court  to 
adopt  as  an  raitirety  the  positioa  of  Mr.  JutUee 
Iredell  in  his  dissenting  opinion  and  to  putboUi 
sides  upon  an  equal  footing.  Certainly  it  could 
not  have  been  intended  to  give  a  plaintiff  any 
advantage  over  a  defendant,  when  there  is  noth- 
ing in  the  law  to  show  any  such  superiority  in 
petition. 

Under  this  rule,  we  have  Iurisdiction  of  a 
writ  of  error  or  appeal  by  a  plaintiff  below  when 
he  sues  for  as  much  as  or  more  than  our  jurisdic- 
tion requires  and  recovers  nothing,  or  recovers 
only  a  sum  which,  being  deducted  from  the 
amount  or  value  sued  for,  leaves  a  sum  equal  to 
or  more  than  our  hirisdictional  limit,  for  which 
he  failed  to  get  a  judgment  or  decree.  And  we 
have  jurisdiction  of  a  writ  of  error  or  appeal  by 
a  defendant  when  the  recoveiy  against  him  Is 
as  much  in  amount  or  value  as  is  required  to 
bring  a  case  here,  and  when,  having  pleaded  a 
set-off  or  counter  claim  for  enough  to  give  us 
jurisdiction,  he  is  defeated  upon  his  plea  alto- 
gether, or  recovers  only  an  amount  or  value 
which,being  deducted  from  his  claim  as  pleaded, 
leaves  enough  to  give  us  jurisdiction,  which  has 
not  been  allowed.  In  this  connection,  it  is  to 
be  remarked  that  the  "  amount  as  stated  in  the 
body  of  the  declaration,  and  not  merely  the 
damages  alleged,  or  the  prayer  for  judgment,  at 
its  conclusion,  must  be  considered  in  determin- 
ing whether  tills  court  can  take  jurisdiction." 
Lee  V.  Watton,  and  the  other  cases  cited  in  con- 
nection therewith,  tupra.  The  same  is  true  of 
the  counterclaim  or  set-off.  It  is  the  actual 
matter  in  dispute  as  shown  by  the  record,  and 
not  the  ad  damnum  alone,  which  must  be  looked 
to. 

Applying  this  rule  to  the  present  case,  it  is  ap- 
parent we  nave  no  jurisdiction.  The  original 
matter  in  dispute  was  $3,000.  On  appeals  from 
the  Supreme  Court  of  the  District  of  Columbia 
we  have  jurisdiction  only  when  the  matter  in 
dispute  exceeds  $2,500.  Hilton  recovered  be- 
low one  half  of  the  $3,000.  It  follows  that  as 
to  him  the  matter  in  dispute  in  this  court  is  only 
$1,600. 

Tfie  appeal  of  Hilton  it  ditmiited  for  want  cf 
juritdiction,  and  t/iat  of  Devlin  for  teant  of  prot- 
eeution. 

True  copy.    Test : 

James  H.  HoKenney,  Clerk,  Sap.  Court,  IT.  S. 

Cltod-lOe  lT.8.,a(»,811,S86;U0U.  S.,S8,223;  tU 

u.  B.,  as,  ao9. 


RALPH  L.  8HAINWALD,  Keceiver,  etc., 
ADD  HERMAN  8HAINWALD,  Assignee, 
etc..  Interveners ;  J.  A.  WRIGHT,  ISAAC 
HOFFMAN  ADD  8.  HOFFMAN,  Com- 
posing the  Firm  of  Hoffman  Bbothbbs,  et 

AU.Apptt., 

t. 

ISAAC  J.  LEWIS. 

(See  S.  C,  Reporter's  ed.,  US-IU.) 

Stmotal  efeavte — tuit  to  telUe  partner Aip. 

1.  In  a  suit  brought  to  close  up  the  affaire  of  a 
partnership  where  the  existenoe  at  the  partnership 

Note.— Removal  of  cause*  under  Act  of  187S:  eiU- 
xemMp.  8ee,notetoBemovalOun,100u.8.,ZXV., 
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ta  denied,  and  flie  title  of  all  depends  on  deteatlnK 
ttae  dalm  of  one  to  be  a  partner,  where  tiiere  are 
oitlxengof  aBtateononendeof  asalt,andcitiien8 
of  the  aame  State  on  the  other,  the  suit  Is  not  re- 
movable under  the  1st  olaoae  of  the  Sd  section  of  the 
Act  of  March,  18r&  ^         .      .         , 

8.  A  suit,  brought  to  close  up  the  aflalis  of  an  al- 
leged partsetshlp,  where  the  main  dtmute  is  about 
the  enstence  of  the  partnetahtp,  and  there  Is  no 
oontroversy  which  can  be  separated  from  that  about 
the  partnership  and  fuUy  determined  \sj  Itself,  is 
not  severable  so  it  can  be  removed  by  part  of  the 
defendants. 

[No.  976.] 
Motion  to  adtanee  mbmtted  Nov.  t7,  188t. 

Granted  Dee.  4,  1S8S.    Buimitted  Mar.  16, 

1883.    J)eeidedMar.S6,188S. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nevada. 
The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Mimn.    T.  I<.  Crittenden   and  F.   H. 
Hackey,  for  appellants. 
Mr.  Albert  Baeli,  for  appellee. 

Mr.  OMtfJiutiee  W»ite  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  an  order  remanding  a 
suit  removed  from  a  state  court  of  Nevada. 
The  facts  are  these: 

Isaac  J.  Licwis,  a  citizen  of  Nevada,  the  ap- 
pellee, on  the  16th  of  January,  1881,  began  the 
suit  against  Harris  Lewis,  a  citi7.en  of  California, 
for  the  dissolution  of  an  alleged  partnership  be- 
tween them,  and  a  settlement  of  the  partnership 
affairs.  To  this  suit  he  made  Abraham  Cole- 
man, a  creditor  of  the  firm  and  a  citizen  of  Cali- 
fornia, J.  A.  Wright,  Hoffman  Brothers,  Joseph 
Huber,  Charles  Sadler,  A.  &  M.  Sower,  R  Ho- 
^n,  J.  D.  Pringle,  Charles  Polkinghom,  B.  0. 
Thomas,  and  James  Brennan,  citizens  of  Ne- 
vada, defendants,  jointly  wilJi  Harris  Lewis. 
According  to  the  averments  in  the  bill,  Harris 
LewiSj  one  of  the  partners,  had  become  involved 
in  business  complications  of  his  own,and  a  large 
judgment  had  been  taken  against  him  in  the 
District  Court  of  tho  United  States  for  the  Dis- 
trict of  California  in  favor  of  Herman  Shain- 
wald,  assignee  in  bankruptcy  of  Schoenfleld, 
Oohn  &  Co.  A  suit  was  begun  on  this  judg- 
ment in  the  District  Court  of  the  United  States 
for  the  District  of  Nevada,  and  Balph  L.  Sbain- 
wald  was,  by  an  ex  parte  order,  without  notice, 
appointed  Receiver  of  the  estate  of  Harris  Lewis 
in  Nevada.  The  Receiver  at  once  took  posses- 
sion of  the  property  of  the  partnership,  where- 
upon a  motion  was  made  to  vacate  his  appoint- 
ment, which  was  granted.  Notwithstanding 
this,  Sbainwald  retained  possession  and  was 
selling  the  interest  of  Harris  Lewis  in  the  prop- 
erty, and  on  such  sales  delivering  the  possession 
to  the  purchasers.  All  the  defendants  named, 
except  Harris  Lewis  and  Coleman,  are  either 
purchasers  of  the  property,  or  in  possession  as 
the  agents  of  the  Hhainwalds. 

On  the  filing  of  this  bill,  a  receiver  of  the 
property  of  the  firm  was  appointed  and  qualified. 
All  the  defendants,  except  Harris  Lewis  and 
Coleman,  answered  the  bul  on  the  17th  of  Jan- 
uary, denying  the  existence  of  the  partnership 
and  claiming  that  the  property  in  dispute  was 
the  individual  property  of  Harris  Lewis.  On 
the  same  day,  Herman  Shainwald  and  Ralph 
L.  Shainwald  filed  a  petition  of  intervention  in 
which  they  aaked  to  be  admitted  as  defendants. 
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In  this  petition  they  averred  that  Balph  L.  Sludi- 
wald  had  been  appointed  receiver  ot  the  prop- 
erty of  Harris  Lewis  by  the  district  court  for 
the  District  of  California,  and  that  he  took  pat- 
session  under  that  appointment.  It  was  abo 
stated  that  in  the  suit  begun  in  the  district 
court  for  the  District  of  Nevada,  an  attachment 
was  issued  under  which  tlie  jooperty  was 
seized  by  B.  C.  Thomas,  the  sheriff,  who  was 
in  possession  under  that  authority.  It  also  ap- 
peared that,  in  obedience  to  an  order  of  the  Dis- 
trict Judge  in  California,  Harris  Lewis  had  exe- 
cuted a  formal  assignment  of  all  his  proper^ 
to  Uie  receiver  appointed  there. 

On  the  26th  of  January,  Ralph  L.  Shainwald 
was,  by  order  of  the  court,  admitted  as  a  ds- 
fendant  in  the  suit  and  the  pleadinjiB  amended 
accordingly.  Before  this  time  a  petition  for  the 
removal  of  the  cause  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Nevada  had 
been  filed  by  Herman  Shainwald  and  Ralph  L. 
Shainwald,  in  which  it  is  stated  "  That  the  real 
parties  in  interest  in  this  action  are  I.  J.  Lewis, 
of  the  County  of  Lander,  State  of  Nevada,  ai 
plaintiff,  and  Ralph  L.  Shainwald,  Receiver," 
that  the  defendant,  Pringle,  is  the  agent  of 
Shainwald,  the  Receiver,  and  in  possession  for 
him ;  that  Ralph  L.  Shainwald  and  Herman 
Shainwald  are  citizois  of  California;  that  the 
defendants,  Wright,  Coleman,  Hoffman,  Huber, 
Sadler,  Sower,  Hogan,  Polldnghom,  Thomas, 
Pringle  and  Brennan,  are  nomuial  defendants, 
and  have  no  interest  in  the  suit;  that  the  goods 
for  which  they  were  sued  were  sold  to  them  by 
Ralph  L.  Shainwald,  as  receiver;  and  "That 
Uie  controversy  in  said  action  between  said 
plaintiff  and  said  B.  0.  Thomas,  holding  the 
possession  of  said  property  by  virtue  of  said  at- 
tadiment  in  favor  of  said  assignee,  and  the  cco- 
troversy  in  said  action  between  said  plaintiff 
and  said  J.  D.  Pringle,  holding  the  pomession 
of  said  property  as  agent  of  said  Receiver,  Balph 
L.  Shamwald  and  bv  virtue  of  his  appointment 
as  Rei«iver,  is  wholly  between  citizens  of  dif- 
ferent States  and  which  can  be  f  uUv  determined 
as  between  them,  and  that  said  Ralph  L.  Shain- 
wald and  said  assignee,  Herman  Shainwald,  are 
actually  interested  in  said  controversy."  Up<m 
tills  petition  the  state  court,  after  admitting 
Ralph  L.  Shainwald  as  a  party  to  the  suit,  bat 
not  Herman  Shainwald,  ordered  a  removal, 
but  the  Circuit  Court  of  the  United  SUtes  iat 
the  District  of  Nevada,  when  the  record  was 
filed  there,  remanded  the  cause.  From  an  order 
to  that  effect  this  appeal  was  taken. 

We  entertain  no  doubt  of  the  propriety  of  the 
order  remanding  the  suit,  brought,  as  it  was,  to 
close  up  the  affairs  of  the  partnership  between 
Isaac  J.  Lewis  and  Harris  Levris.  All  the  de- 
fendants, except  Harris  Lewis  and  Coleman, 
who  have  not  answered,  deny  the  existence  of 
the  partnership.  Upon  one  sidis  of  that  iasne,  a* 
now  made  up,is  Isaac  J.  Lewi8,a  citizen  of  Neva- 
da, and  on  tiie  other  Ralph  L.  Shainwald,  a  citi- 
zen of  California,  and  all  the  other  answering 
defendants  citizens  of  Nevada.  If  Thomas,  the 
sheriff,  and  Pringle,  the  agent,  are  namiul  par- 
ties, the  other  defendants  are  not.  If  Sbainwald 
is  a  necessary  party,  so  are  they,  because  they 
are  interested  in  uie  controversy  in  the  same 
way,  if  not  to  the  same  extent,  that  he  ia.  Tbey 
get  their  title  from  him,  and  if  he  holds  tw 
property  under  the  assigninent  from  Hanii 
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Levis,  subject  to  the  claims  of  Isaac  J.  Lewis 
18  a  partner,  and  the  partnership  creditors,  so 
do  they.  It  is  of  no  importance  that  Shainwald 
bas  more  in  amount  at  stake  than  they.  The 
title  of  all  depends  on  defeating  the  claim  of 
Isaac  J.  Lewis  as  a  partner.  To  that  extent  their 
interests  are  identi(»l  with  those  of  Shainwald. 
If  there  was  no  partnership,  they  all  go  free,  and 
each  keeps  the  property  he  has  got  If  there 
was,  the  interests  of  these  parties  may  become 
antagonistic.  Besides,  on  the  question  of  part- 
neiship,  Harris  Lewis,  a  citizen  of  California, 
is  a  necessary  party.  If  he  insists  on  the  part- 
nership, as  be  certainly  may,  then,  in  arranging 
the  parties  on  that  question,  there  will  be  citi- 
zens of  Nerada  and  Califomia  on  one  side,  and 
citizens  of  the  same  States  on  the  other.  Clearly, 
under  these  circumstances,  the  suit  was  not  re- 
movable under  the  1st  clause  of  the  2d  section 
of  the  Act  of  March  8, 1875,  ch.  187  [18  Stat  at 
L,470]. 

Neither  was  there  anv  separable  controversy 
in  the  suit  such  as  would  entitle  any  of  the  par- 
ties to  a  removal  tmder  the  iid  clause.  Aa  nas 
already  been  said,  the  suit  was  brought  to  close 
op  the  affairs  of  an  alleged  partnership.  The 
main  dispute  is  about  the  existence  of  the  part- 
nership. All  the  other  questions  in  the  case  are 
dependant  on  that  If  the  partnership  is  estab- 
hahed,  the  rights  of  the  defendants  are  to  be  set- 
tled  jn  one  way;  if  not,  in  another.  There  is 
no  controversy  in  the  case  now  which  can  be 
separated  from  that  about  the  partnership,  and 
fnUv  determined  by  itself. 
The  order  ramanding  ih«  tuit  iB  aff/rmtd. 
Tiruecopy.   Test: 

James  U.  HcKeimejr,  Clerk,  Sup.  Court,  U.  8. 

ated-U2  U.  &,  198. 


WILLIAM  LUDLOFP  a»d  CHARLES 
LUDLOFF,  Trading  as  Ludloft  Bkoth- 
KBS,  Flff$.  in  Err., 

«. 

UNITED  STATES. 

(BeeS.  C,  Beporter'S  ed.,  176-184.) 

Bate*  qf  cigars  by  tnanvfacturer  at  retail— forfeit- 
ure thereby— poxcer  of  commimoTiffr. 

*L  A  manufacturer  of  clgnis,  in  his  statement  fur- 
nlabed  in  May,  1878,  luider  section  8887  of  the  Ke- 
TjRd  Statutes,  aooordlnKtoformSeHhSetfortli  "the 
loom  adloiningf  the  store  In  the  rear,  on  the  first 
floor''  at  certain  premises,  as  the  place  where  bis 
mainifacture  was  to  be  carried  on.  ClroularNo.181, 
kmiad  in  March,  1878,b7  tlie  Commissioner  of  Inter. 
nal  Bevenue,  required  tliat  a  cigar  factory  should 
beat  least  an  entire  room,  separated  by  walls  and 
partitions  from  all  other  parts  of  the  bulldlnff,  and 
that  the  factory  designated  In  Form  diH  should  not 
any  part  of  it  be  used,  "even  though  marked  off  or 
•eparated  from  the  remainder  byaralllng, counter, 
hcDcb,  screen  or  curtain,  be  used  as  a  store  where 
the  manafaottner  can  am  his  dgais  otherwise  than 
la  legal  boxes,  properly  branded,  labeled,  and 
atamped.**  This  circular  went  Into  effect  Hayl, 
Um  T1>e  manufacturer  was  engaged  at  the  same 
time  and  place  in  doing  busineas  as  a  dealer  in  to- 
tiMBoo,  havliig  paid  the  special  tax  as  such,  and  also 
tin  special  tax  as  a  manufacturer  of  olsara.  He  did 
not  comply  with  the  said'oiroular,  and  nad  no  divls- 
laa  between  the  factory  in  the  rear  i>art  of  the  room, 
■ad  the  front  part  of  vm  room,  where  he  sold  artl- 
dea  as  a  dealer  In  tobacco,  except  a  wooden  counter 

*  Bead  notes  b^'irr.  JuaMee  Bultoboobd.  [ 

iMu.a. 


extending  part  of  the  way  across  the  room,  and 
some  three  feet  high.  Be  sold  out  of  a  show  case  in 
the  front  part,  In  quantities  lees  tiian  26,  from 
stomped  boxes,  whiob  were  duly  branded,  marked 
and  stamped,  dears  wliloh  he  bad  made  in  tlie  rear 
part,  on  which  ogats  the  tax  had  tieen  paid.  For 
doing  so,  as  a  violation  of  section  8400,  In  removing 
olgaiB  made  by  bim  without  tlie  proper  stamps  de- 
noting the  tax  thereon,  a  quantity  of  cigars,  tlM 
property  of  the  numuf acturer,  found  in  the  rear 
part  of  the  room.  In  boxes  not  stomped,  were  seized 
as  forfeited  to  the  United  States,  under  section  8400, 
held. 

1.  The  requirements  of  the  circular  were  within 
the  power  of  the  Commissioner  to  prescribe,  under 
aect]on8390. 

2.  The  sales  at  retail  were  In  violation  of  law. 
8.  The  forfeiture  claimed  was  incurred. 

2.  The  provisions  of  section  3238,  and  subdivisions 
8  and  10  of  section  8144,  and  sections  8887,  WSt,  8800 
and  88tS,  considered  and  held  not  to  authorize  such 
sales,  they  constituting,  under  sections  3302, 8307  and 
8400,  removals  of  cigars  from  the  place  where  they 
were  manufactured,  without  the  proper  stamp  de- 
noting the  tax  thereon,  because  the  sales  were  sales 
of  cigars  by  their  manufacturer,  at  retail,  at  the 
place  of  manufacture,  not  In  stamped  boxes,  the  ci- 
gars being  in  Us  hands  as  a  manufacturer  and  not 
as  a  retatldealer. 

pro.  190.] 
Argued  Mar.  SO,  18SS.      Decided  Apr.  t,  1888. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  John  V.  Ij.  Findlsagr.  for  plaintiffs  in 
error. 

Mr.  S.  F.  Phillip*,  Soliciior-General,  tot 
defendant  in  error. 

Mr  JuHiee  Blatehford  delivered  the  opin- 
ion of  the  conrt: 

This  is  an  information  filed  by  the  United 
States  in  the  District  Court  for  the  District  of 
Marvland,  against  a  quantity  of  domestic  cimrs, 
to  obtain  their  condemnation,  as  forfeited  to 
the  United  States.  The  inf  ormatiiHi  alleges,  as 
a  cause  of  forfeiture,  tiiat  the  cigars  were  fotmd 
in  the  possession  of  two  persons  by  the  name  of 
Ludloff,  doing  business  as  Ludlofl  Brothers, 
who  had  manufactured  them  and  who  had  un- 
lawf  uUy  removed  certahi  cigars,  by  them  man- 
ufactured at  their  manufactory  in  the  City  of 
Baltimore,  without  the  proper  stamps  denoting 
the  tax  thereon,  contrary  to  section  9400  of  the 
Revised  Statutes.  Ludlofl  Brothers  put  in  a 
claim  and  plea,  denying  forfeiture,  and  the  is- 
sue was  tried  before  a  ^ury,  who  found  a  ver- 
dict for  the  United  States.  Thereupon  a  iudg^ 
ment  of  condemnation  of  the  cintrs  seized  was 
rendered,  which  was  afitaned  by  the  circuit 
court,  and  is  now  brought  here  for  review  by  a 
writ  of  error  taken  by  the  claimants. 

The  material  facts  of  the  case,  as  they  appear 
by  the  bill  of  exceptions,  are  these:  prior  to  the 
seizure  of  the  cigsjs,  and  before  Mav  1,  1878, 
the  claimants  carried  on  the  manufacture  of 
dgars  in  the  rear  part  of  a  small  room  on  the 
first  floor  of  the  building  known  as  No.  60  West 
Fayette  Street,  in  the  City  of  Baltimore,  and  at 
the  same  time  and  place  were  also  engaged  in 
doing  the  business  of  dealers  in  tobacco,  that  is 
to  say,  selling  imported  and  domestic  cigars, 
partly  manufactured  by  themselves,  and  iwrtly 
purcAaaed from  others,  and  also  sellingpipes, 
smoking  material,  chewingtobacco,  smmletc., 
etc..  thev  having  first  paidto  the  United  States 
the  roecial  tax  as  dealers  in  tobacco.and  also  the 
•pecUl  tax  as  manufacturers  of  dgars.    In  the 
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conne  of  aaid  biudneaB  they  aold  to  tiieir  coa- 
tomen  cigan  so  manufoctiued  by  them  in  the 
lear  part  of  said  room,  in  quantitiea  leas  than 
twenty-flve,  but  out  of  stamped  boxes,  which 
boxes  were  duly  branded,  marked  and  stamped, 
and  then  deposited  in  a  show-case  before  said 
sale  was  made.  No  cigars  were  sold  by  them 
upon  which  the  tax  had  not  been  paid. 

On  the  2l8t  of  March,  1870,  the  Commission- 
er of  Internal  Revenue  had  issued  a  circular 
(No.  181)  in  the  following  terms :  '  'The  portions 
of  the  law  regulating  the  manufacture  and  sale 
of  cigars,  without  declaring  in  specific  language 
that  the  two  kinds  of  bumness,  to  wit:  manu- 
facturing dgars  and  selling  manufactured  to- 
bacco and  c^ars  at  retail,  shall  not  be  carried 
on  in  the  same  place  at  the  same  time,  impose 
snch  restrictions,  make  such  requirements,  and 
declare  such  forfeiture*  and  penalties,  as  ren- 
ders it  impracticable  for  these  two  kinds  of  busi- 
ness to  be  carried  on  together,  as  above  stated. 
See  sections  8887,  8883  and  8807  of  the  Revised 
Statutes  of  the  United  States;  also,  Special  85, 
revised,  and  Form  86^.  Under  as  lenient  a  con  ■ 
struction  of  these  several  sections  of  the  law  as 
their  language  and  the  purpose  for  which  they 
were  enacted,  to  wit:  the  protection  of  the  rev- 
enue, will  admit,  it  is  hdd  that  a  cigar  factory, 
or  a  place  where  cigars  can  be  made  for  sale, 
must  be  at  least  an  entire  room,  separated  by 
walls  and  partitions  from  all  other  parts  of  the 
building,  and  that  the  factory  or  place  of  man- 
ufacture designated  and  described  in  form  86i 
cannot  be  used,  nor  can  any  portion  thereof, 
even  though  marked  off  or  seixtrated  from  tiie 
remainder  by  a  railing,  counter,  bench,  screen 
or  curtain,  be  used,  as  a  store  where  the  manu- 
facturer can  sell  his  cig;aiB  otherwise  than  in 
legal  boxes,  properly  branded,  labeled  and 
stamped.  When  a  cigar  manufacturer  has  a 
store  in  a  room  adjoining  his  factory,  a  door 
and  windows  may  be  allowed  between  the  lao- 
tory  and  store;  and,  if  necessary  for  light  or 
ventilation,  the  upper  portion  of  the  partition 
between  the  factory  and  store  may  be  of  glass 
or  wire  cloth.  Collectors  and  all  other  revenue 
oifloers  are  enjoined  to  see  that  these  instruc- 
tions are  ■tricUy  enforced  on  and  after  May  1, 
1878." 

This  order  was  disregarded  by  the  claimants, 
because.  In  June,  1878,  the  said  district  court 
had  decided  that  the  business  of  manufacturing 
and  selling  cigars  at  retail,  by  the  same  person, 
at  the  place  of  manufacture,  aa  well  as  selling 
at  said  place  manufactured  tobacco,  pipes  and 
other  smoking  material,  was  notroombited  by 
law.  Tbereu^n,  in  August,  1878,  the  cigus 
in  suit  were  seized  as  forfeited,  and  were  found, 
when  seized,  in  boxes  not  stamped,  in  the  rear 
part  of  the  room  before  described.  Such  rear 
part  had  been  designated  as  the  factory  or  place 
of  manufacture  where  the  claimants  proposed 
to  carry  on  their  business,  in  maimer  and  form 
as  prescribed  by  the  Conmiisaioner  of  Internal 
Revenue,  as  follows: 


"im.) 

9S  Internal  Revenue. 


United  States 

Cigar  Manufacturers'  Statement, 
To  be  rendered  to  the  collector  or  deputy  col- 
lector in  duplicate,  without  previous  demand 
therefor,  by  ereiy  manufacturer  of  cigars  bc»- 
fore  commencing  or  continuing  business. 
Act  of  July  30,  1808  [15  Stat  at  L.,  180], 
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to  persons  who  took  the  dgars  away,  constl- 
tated  a  nmoral  hy  the  claim&nts  of  cigars  from 
thdr  manufactory,  without  the  proper  stamps 
on  the  boxes  denoting  the  tax  thereon.    The 
court  refused  to  instruct  the  jury  that  the  busi- 
ness of  manufacturing  cigars  and  selling  the 
same  in  less  quantities  than  by  the  box,  at  the 
{dace  of  manufacture,  is  not  prohibited  by  law, 
piDvided  the  manufacturer  has  a  license  as  a 
dealer  in  tobacco,  when  he  sells  products  other 
flian  his  own  manufacture.    These  instructions 
and  refusal  were  excepted  to  by  the  claimants. 
The  substance  of  the  instruction  of  the  court 
wag,  that  if  the  claimants  had  sold  cigars  manu- 
factored  hy  themselves  in  quantities  less  than 
twenty-five,and  not  in  boxes  duly  stamped.from 
the  show-case  in  the  part  of  the  room  in  front 
of  the  bar,  they  had  incurred  the  forfeiture  in 
onestion,  although  the  cigars  were  made  by 
them  in  the  rear  part  of  the  same  room  behind 
the  bar,  and  were  sold  at  retail  out  of  stamped 
boxes.     It  is  to  be  understood,  from  the  bill  of 
exceptions,  in  connection  with  the  instructions 
and  the  verdict,  that  the  claimants,  after  having 
had  the  rear  part  of  the  room,  namely:  the  part 
designated  in  their  "statement"  as  their  manu- 
iactoiy,  separated  from  the  front  part  or  store 
part  of  the  same  room  by  a  wire  partition,  so  as 
to  substantially  make  two  rooms,  and  to  make 
the  factory  an  entire  room  and  a  separate  room, 
in  accoi^lance  with  the  instructions  of  said  cir- 
cnlar,  bad,  at  the  time  of  the  sales  at  retail  com- 
plained of  as  a  ground  of  forfeiture,  removed 
the  wire  partition,  so  that  the  factory  was  not 
then  a  separate  room  in  the  sense  of  said  circu- 
lar, but  the  manufacturing  was  carried  on  in  the 
same  room  in  which  the  show-case  was  and  in 
which  the  sales  at  retail  took  place.     This 
being  so,  we  are  of  opinion  that  the  instructions 
were  correct;  that  the  requirements  of  the  dr- 
colar  were  within  the  power  of  the  Commission- 
er to  prescribe,  and  not  repugnant  to  any  statu- 
tory provisions;  that  the  retail  sales  in  question 
were  in  violation  of  law;  and  that  the  forfeiture 
enforced  was  incmred. 

The  claimants  contend  that  section  8286  of 
the  Revised  Statutes  provides  that  whenever 
more  than  one  of  the  pursuits  or  occupations 
thereinafter  described  are  carried  on  in  the  same 
idace  by  the  same  person  at  the  same  time,  ex- 
cept 88  thereinafter  provided,  the  tax  shaU  be 
paid  for  each  according  to  the  rates  severallv 
presnibed;  that,by  subdivision  8of  section  8244, 
a  dealer  in  tobacco  paysaspecial  tax  of  |6,  and 
can  sell  manufoctured  tobacco,  snuff  and  cigars; 
and,  by  subdivision  10  of  the  same  section,  a 
Bumnuusturar  of  cigars  pays  a  special  tax  of  $10 ; 
that  the  claimants  had  paid  both  of  these  special 
taxes;  that  subdivision  8  of  section  3244  provides 
that  no  manufacturer  of  tobacco,  snuff  or  cigars 
dull  be  required  to  pay  a  special  tax  as  dealer 
in  manufactured  tobacco  and  cigars  for  selling 
kis  own  products  at  the  place  of  manufacture; 
Oat  section  8892,  f  orbidmng  the  sale  of  cigars  in 
any  other  form  than  in  new  boxes  containing  at 
leMt  twenty-flve  cigars,  provides  that  nothing  in 
that  section  shall  be  construed  as  preventing  the 
srie  of  cigars  at  retail  by  retail  dealers  who  nave 
paid  tbe  special  tax  as  such,  from  boxes  packed, 
stamped  and  branded  in  the  manner  prescriljed 
hf  law :  and  that,  under  these  enactments,  no 
canae  of  forfeiture  existed. 
But  we  are  of  opinion  that  there  is  nothing 
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•in  these  provisions  which  authorizes  a  manu- 
facturer of  cigars  to  sell  at  the  place  of  manu- 
facture, from  and  out  of  boxes,  cigars  there 
made  I^  him,  even  though  he  has  paid  a  special 
tax  as  a  dealer  in  tobacco.  The  provision  in 
section  8286  refers  only  to  pursuits  or  occupa- 
tions which  can  be  carried  on  in  the  same  place 
by  the  same  person  at  the  same  time  condst- 
ently  with  other  requirements  of  law  on  the 
subject  of  the  special  pursuit  or  occupation.  It 
has  no  reference  to  the  grant  of  any  authori^ 
to  cany  on  two  occupations  at  the  same  time 
and  place  by  the  same  person,  but  concerns  only 
the  obtaining  of  a  tax  for  each  of  two  occupa- 
tions when  they  are  lawfully  carried  on. 

The  provision  in  section  8244  has  no  other 
effect  than  not  to  require  that  a  manufacturer 
of  tobacco,  snuff  or  cigars,  who  sells  liis  own 
products  at  the  place  of  manufacture  in  such 
manner  as  is  consistent  with  other  povisions  ci 
law  as  to  the  manner  of  the  sale  of  such  prod- 
ucts, shall  pay  a  special  tax  as  a  dealer  in 
manufactured  tobacco  and  cigars.  It  has  rela- 
tion solely  to  the  exaction  of  a  tax  and  not  to 
the  conferring  of  authority  to  sell. 

The  provisten  cited  from  section  8892  has  no 
relation  to  cigars  sold  as  those  in  the  present 
case  were  sold,  by  the  manufacturers,  at  the 

glace  of  manufacture.  The  cigars  sold  were  not 
1  their  hands  as  retail  dealers,  but  as  manu- 
facturers, because  the  requirements  of  law  as 
to  the  removal  of  the  cigars  from  the  manu- 
factory had  not  been  obKrved  and  the  cigars 
were  still  in  the  manufactory. 

We  perceive  nothing  in  sections  8887,  8888 
or  8890  which  affects  the  foregoing  views. 

Section  8892  requires  that  all  cigars  shall  be 
packed  and  sold  in  new  boxes  containing  at 
least  twenty-flve.  Section  8897  forbids  the  re- 
moval of  cigars  from  any  manufactory  or  place 
where  cigars  are  made,  without  being  packed 
in  boxes  as  required,  or  without  the  proper 
stamp  thereon  denoting  the  tax.  Section  8400 
provides  that  if  a  manufacturer  of  cigars  re- 
moves or  sells  any  cigars  without  the  proper 
stamps  denoting  the  tax  thereon,  he  shall  for- 
feit to  the  United  States  all  cigars  found  in  his 
possession  or  in  his  manufactory.  Under  these 
provisions  the  removal  of  the  cigars  in  this 
case  from  the  place  where  they  were  manu- 
factured, by  selling  them  at  retail  not  in  stamped 
boxes,  was  groimd  for  the  forfeiture  of  tbe  ci- 
gars seized. 

The  regulations  preecribed  by  the  Commis- 
sioner by  the  circular  referred  to  were  within 
his  authority  under  section  8896,  to  prescrilM 
such  regulations  for  the  inspection  of  cigars 
and  the  collection  of  the  tax  thereon  as  he  may 
deem  most  effective  for  the  prevention  of  frauds 
in  the  payment  of  such  tax.  Thacher'i  DittUled 
8pirit»,  108  U.  S.,  679  [XXVI.,  6861. 

The  proposition  asstnted  in  the  instruction 
asked  for  by  the  claimants,  and  which  the  court 
refused  to  give,  is  understood  to  be,  that,  as  the 
claimants  sold  at  their  shop,  as  dealers  in  to- 
bacco who  had  paid  the  specia]  tax,  articles  not 
of  their  own  manufacture,  in  addition  to  cigars 
which  they  made  in  the  same  room,  the  sale  of 
the  last  named  cigars  was  not  prohibited  by  law. 
If  this  proposition  has  any  otner  meaning  than 
the  propositions  before  considered,  it  must  be 
held  to  be  entirely  without  support  in  law  or  in 
reason. 
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Although  the  record  shows  that  the  claimnnts 
■were,  as  dealers  in  tobacco,  engaged  at  their 
shop  in  the  business  of  selling  cijjars  which  they 
purchased,  as  well  as  cigars  which  they  made, 
there  is  nothing  in  the  case  which  raises  any 
other  questions  than  those  above  considered. 

TJie  judgment  of  the  Circuit  Court  it  affirmed. 

True  copy.  Test :  _        _       „      ,  „  „ 

Jamos  H.MoKenney,  Clerk,  Sup.  Court,  U.  8. 


MAYOR  AND  ALDERMEN  OF  THE  CITY 

OF  SAVANNAH.  Plfft.  in  En., 

c. 

EUGENE  KELLY. 

(See  S.  C,  Reporter's  ed.,  IM-in.) 

City  hand*  for  public  improremevi — authority  to 
guaranty— pledge  of  eityfaiUi. 

1.  An  Act  to  authorize  a  city  to  obtain  money  on 
loan,  for  the  purposes  of  contributing  to  works  of 
Internal  Improvements,  Is  not  repealed  by  a  subse- 

Siuent  Act  which  prOTlded  that  all  bonds  tfaereto- 
ore  issued  by  the  dty  should  be  valid,  and  gave  the 
city  power  to  cause  other  bonds  to  be  issued  for 
purposes  of  internal  improvement. 

t.  An  Act  wbich  confers  upon  the  mayor  and  al- 
dermen of  a  city  power  to  obtain  money  on  loon  on 
the  faith  and  credit  of  the  city,  autbonzes  them  to 
obtain  money  upon  a  guaranty  by  the  city  of  bonds 
of  a  railroad  company. 

8.  Where  there  was  an  unquestionable  pledge  of 
the  faith  and  credit  of  a  city  it  would,  after  the 
lapse  of  twenty  years,  in  which  no  such  question 
htu  been  raised,  be  contrary  to  good  faith  and  com- 
mon justice  to  permit  the  mj  to  allecre  a  newly 
discovered  oonstruoUon  of  an  equivooal  power  to 
avoid  its  obligations. 

[No.  198J 
Argued  3far.  SI,  ti.lSSS.  lUeiied  Apr.  t,  JS83. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  gouthem  District  of  Oeorgia. 

The  history  and  facts  of  the  case  fuUy  ap- 
pear in  the  opinion  of  the  court. 

Meem-B.  A.  R.  Lawton  and  W.  S.  Chls- 
holm,  for  plaintiff  in  error: 

"  The  authority  to  issue  railroad  aid  bonds  is 
not  one  of  the  ordinary  powers  of  a  municipal- 
ity. Express  authority  for  it  is  required,  and 
this  authority  must  be  exercised  in  conformity 
with  prescribed  forms." 

Jones,  R.  R.  Secur.,  286;  Bogen  t.  Burling- 
ton, 8  WaU.,  669  (70  U.  8.,  XVm.,  84);  Head 
v.  Int.  Co.,  2  Cranch,  169;  Beipio  v.  Wright,  101 
U.  S.,  674  (XXV.,  1089);  Burroughs,  PubUc 
Securities,  pp.  206-211. 

The  supposed  obligation  of  the  dty  in  this 
case  is  a  technical  guaranty;  it  is  a  promise  to 
pay  Uie  debt  of  another. 

2  Dan.  Neg.  Inst.,  sees.  1752, 1768. 

"The  note  is  the  debt  of  the  maker;  the 
guaranty  is  the  engagement  of  the  defendant 
that  the  defendant  shall  pay  the  note  when  it 
becomes  due.  •  •  •  They  are  not  the  same, 
but  different  and  distinct  contracts." 

BreiMter  v.  Silenee,  8  N.  Y„  807;  HaU  y. 
Farmer,  5  Den.,  484;  Bank  v.  Haynet,  8  Pick., 
427;  Floyd^t  Aeeeptaneet,  7  Wall. ,  682  (74  U.  S., 
XIX..  17a 

AltbouHi  a  municipal  corporation  mar  be 
anthorizea  to  make  and  issue  its  own  bonds,  it 
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has  no  power  to  guaranty,  as  a  donation  or 
otherwise,  the  bonds  of  a  railroad  corporation 
issued  by,  and  payable  at  the  office  of,  thereil- 
road  company. 

1  Dill.  Mun.  Corp., -sec.  471;  Blake  y.  Manor 
of  Macon,  58  Ga ,  172;  La.  SUOe  Bk.  ▼.  K  ft 
Jfav.  Cb.,  8  La.  Ann.,  294. 

"A  municipal  corporation  cannot,  without 
legislative  authority,  issue  bonds  in  aid  of  an 
extraneous  object.  Every  person  dealing  in 
them  must,  at  his  peril,  take  notice  of  the  ex- 
istence and  terms  of  the  law  which  it  Is  claimed 
conferred  the  power  to  issue  them,  no  matter 
under  what  circum stances  he  may  obtain  tbem." 

S.  Ottawa  V.  Perkine,  94  U.  8..  261  (XXIV., 
155);  B.  Oakland  v.  Skinner,  94  U.  8.,  268 
(XXrV.,  126). 

The  cases  which  have  been  decided  upon  the 
doctrine  of  municipal  decision  and  estoppd  by 
recitals,  do  not  apply  to  this  case  as  we  thinly 

The  case  of  Knox  Co.  v.  Atpinwatt,  21  How., 
544  (62  U.  8.,  XVI.,  210),  is  acknowtedgei  to 
have  extended  the  doctrine  to  its  utmost  limit. 

See,  further,  as  illustrative  of  this  doctrine: 
Coloma  V.  Eavet,  92  U.  8.,  490  (XXIIL,  581); 
Marey  v.  Omego,  92  U.  S.,  637  (XXIIL,  748); 
HunSiol^  V.  Lang,  92  U.  8.,  642  (XXIH.,  752). 

Mr.  Oeorg>e  A.  Mercer,  for  defendant  in 
error: 

It  is  amied  that  it  is  foreign  to  the  purpose 
of  a  municipal  corporation  to  become  a  surety, 
indorser  or  guarantor;  but  it  is  equally  foreign 
to  its  ordinary  scope  and  purpoiw  to  borrow 
money  at  all.  Such  a  corporation  is  presumed 
to  require  money  only  for  strictly  mnniciptl 
uses,  and  to  raise  the  same  by  the  exercise  of 
its  power  of  taxation. 

See  this  leading  idea  strongly  put  in  the 
Judgment  of  the  court,  ddivered  by  Mr.  JutUte 
Bradley  in  The  Mayor  y.  Bay,  19  WalL,  475 
(86  U.  8.,  XXIL.  168). 

The  real  question  in  each  case  is:  what  does 
tlie  charter  expressly  grant  or  fairly  imply? 

The  Act  of  December  27,  1838.  expressly  au- 
thorized the  Mayor  and  Aldermen  "  To  obtain 
money  on  loan,  on  the  faith  and  credit  of  said 
city,  for  the  purposes  of  contributing  to  works 
of  internal  improvement" 

Wils.  Dig.,  518,  519. 

It  would  De  difficult  to  frame  broader  or  more 
unrestricted  authority;  the  city  was  exiaessly 
empowered  to  obtain  money  on  loan;  and  no 
method  being  indicated,  the  means  or  manner 
was  left  discretionatT. 

It  was  empowered  to  obtain  it  on  the  faith 
and  credit  ot  the  dty;  and  no  particular  metlt- 
od  or  manner  of  pledging  its  faith  and  credit 
was  suggested.  

San  Antonio  t.  Mehaffy,  96  U.  &,816  (XXIV., 
817). 

When  munidpal  obligations,  iasued  under 
the  exercise  of  a  doubtful  authority,  have  passed 
into  the  possession  of  bona  fide  holders,  the  cor- 
poration will  be  estopped  to  put  a  different  coa- 
atruction  upon  its  authority  to  issue,  althoogii 
the  issue  might,  perhaps,  have  been  resbained 
in  the  first  instance. 

Bonds  declared  to  be  valid  by  judicial  con- 
struction, cannot  be  rendered  invand  by  sahae- 
quent  judicial  construction. 

Jones,  R.  R.  Secur..  sec  276;  Thornton r.  Im 
Co..  8  Wall.,  827  (70  U.  S.,  XVIIL.  177). 

Even  if  these  obligationa  of  the  Cl^  of  8*- 
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nnmh  were  fasvied  without  any  authority  of 
law,  and  were  originally  void,  they  were  sub- 
tequeotly  ratified  and  made  valid. 

By  Act  of  the  Oeneral  Assembly  of  Qeorgia, 
of  December  0,  1858,  provision  was  made  for 
the  election  of  three  commissioners  to  prepare 
•  Codeof  Oeorgia.  The  Code  so  pr^red  was 
mbmitted  to  the  Legislature,  and  on  December 
It,  1860,  was  adopted  as  the  Code  of  Oeorgia, 
to  be  of  force  and  take  effect  on  the  first  day  of 
Jaouary,  1863. 

See^riginal  Code  of  Georgia,  preface  m., 
IV.,  IX.;  Long  v.  Utato,  88  Ga.,  509. 

Bj  Act  of  1861,  the  time  was  extended  to 
Juuaiy  1, 1868. 

This  Code  declared  that  all  bonds  thereto- 
fore issued  by  the  Mayor  and  Aldermen  of  Sa- 
nnnah,  and  still  outstanding,  were  legal  and 
nUd. 

It  is  perfectly  competent  for  the  Legislature 
to  render  legal  and  valid  bonds  and  obligations 
ivaed,  or  acts  done,  without  legal  authority. 

Jones,  R.  R  Secur.,  sec.,  278;  Whm  y.  Ma- 
4m,  21  Ga.,  876;  B<m t.  Columbus,  80  Oa.,  845. 

Mr.  Juttfet  Matthews  delivered  the  opin- 
ion of  the  court: 

The  Bavannah,  Albany  &  Oulf  Raiboad  Com- 
pany was  a  corporation  of  Qeorgia,  authorized 
to  construct  and  operate  a  railroad,  the  princi- 
pal and  beginning  point  of  which  was  the  City 
of  Savannui.  Tliat  city  was,  in  fact,  owner  of 
more  than  one  half  of  its  capital  stock,  which 
it  had  subscribed  in  pursuance  of  law  to  aid  in 
its  construction.  For  purposes  of  construc- 
&o,  that  is,  partly  to  pay  debts  incurred  for 
construction  then  made,  and  partly  to  pay  for 
future  improvements,  the  railroad  company  in 
1859  made  an  issue  of  its  bonds,  in  the  usual 
form,  payable  to  beater,  twen^  years  after 
date,  amounting  in  the  aggregate  to  $300,000, 
bearing  intcrcrtt  at  the  rate  of  seven  per  cent 
per  annum.  On  each  of  this  series  of  bonds 
there  was  indorsed  the  following:  "State  of 
Oeorgia.  For  value  received,  the  Mayor  and 
Aldermen  of  the  City  of  Savannah  and  hamlets 
thereof,  hereby,  as  authorized  by  a  public  meet- 
ing of  Qie  citizens  thereof,  held  on  the  14th  day 
of  May,  1859,  guaranty  the  payment  of  the 
within  bond,  principal  and  interest,  as  the  same 
may  become  due,  according  to  the  tenor  there- 
of. Witness  the  hand  of  the  Mayor,  with  the 
seal  of  said  corporation  affixed.  [Seal  of  city.] 
Thomas  M.  Turner,  Mayor.  Attest:  Edward 
0.  Wilson,  derk  of  councfl." 

The  bonds  were  issued  with  this  guaranty  in- 
dorsed, and  were  purchased  in  open  market  for 
value.  The  present  action  was  broii.eht  by  the 
defendant  in  error  to  enforce  the  liability  of  the 
CSly  of  Savannah  upon  this  guaranty.  And  it 
is  Dot  denied  that  the  city  is  liable  upon  it,  if 
at  the  time  it  was  made  there  was  authority  of 
law  for  the  city  to  bind  Itself  in  that  form  for 
«Dch  purposes.  The  judgment  of  the  Circuit 
Court  affirms  this  liability  and  is  sought  to  be 
rerersed.  upon  this  writ  of  error,  for  that  cause. 
The  5th  section  of  an  Act  which  took  effect 
December  27, 1838,  entiUed  "An  Act  to  Ex- 
tend the  Limits  of  the  City  of  Savannah,  and  to 
Authorize  the  Corporate  Authorities  of  said  City 
to  Borrow  Money  for  Works  of  Internal  Im- 
provement," authorizes  the  Mayor  and  Alder- 
Aen  "  To  obtain  money  on  loan,  on  the  faith 
IW  U.  8.  U.  8.,  Book  27. 


and  credit  of  said  City,  for  the  purposes  of  con- 
tributing to  works  of  internal  unprovements." 
This  provision  is  relied  on  as  conferring  author- 
ity for  the  guaranty  in  question. 

It  is  claimed,  however,  on  behalf  of  the  plaint- 
iff in  error,  that  this  provision  of  the  Act  of  1888 
was  not  in  force  at  the  date  of  the  guaranty, 
having  been  repealed  by  an  Act  of  March  4, 
1856.  Wils.  Dig. ,  626.  This  Act  expressly  re- 
peak  only  such  Acts  as  conflict  with  it,  and  the 
repeal,  if  effected,  must  be,  therefore,  by  impli- 
cation. The  8th  section  of  the  Act  of  1866  is 
supposed  to  have  wrought  this  result  It  is  as 
follows: 

"  And  whereas,  doubts  have  been  entertained 
whether  certain  bonds  issued  and  disposed  of 
by  the  City  of  Savannah  for  internal  unprove- 
ments were  legal  and  valid,  therefore,  be  it  fur- 
ther enacted,  that  all  bonds  heretofore  issued  by 
the  constituted  authorities  of  the  City  of  Savan- 
nah are  hereby  declared  legal  and  valid,  and 
from  and  after  the  passage  of  this  Act  the  Mayor 
and  Aldermen  of  the  City  of  Savannah,  and  the 
hamlets  thereof,  upon  the  recommendation  of  a 
public  meeting  of  the  citizens  of  Savannah, 
called  for  that  purpose,  shall  have  power  and 
authority  to  cause  bonds  to  be  issued  and  dis- 
posed of  in  such  manner  as  they  may  direct,  for 
purposes  of  internal  improvement,  which  bonds, 
so  issued,  shall  be  legal  and  valid." 

Whether  the  latter  repeals  the  former  law,  de- 
pends on  whether  the  two  are  inconsistent;  and 
in  the  present  instance,  that  depends  on  whether 
it  is  manifest  from  the  words  of  the  enactments, 
that  both  cover  the  same  ground,  and  that  the 
latter  was  intended  to  be  a  substitute  for  the  for- 
mer. The  Act  of  1866  relates  entirely  to  the  is- 
sue of  bonds  by  tiie  dty  of  Savannah ;  the  Act 
of  18<i8  does  not  specify  bonds  at  all  as  a  mode 
of  obtaining  mon^  on  loan,  on  the  faith  and 
credit  of  the  city.  U  it  be  assumed  that  the  only 
mode  by  which  that  could  be  done  under  the 
Act  of  1888,  was  by  issuing  bonds,  it  might  then 
be  argued  that  the  two  Acts  covered  the  same 
subject,  and  the  latter  was  designed  to  supersede 
the  former.  But  to  assume  that  construction  of 
the  Act  of  1838  to  be  correct,  is  to  beg  the  ques- 
tion at  issue,  which  is,  whether  that  Act  requires 
the  issue  of  bonds  as  the  exclusive  mode  of  ob- 
taining money  on  loan  on  the  faith  and  credit 
of  the  city.  For  if  it  does  not,  there  is  no  in- 
consistency between  the  two  statutes,  and  the 
Act  of  18!fe  is  not  repealed.  Whether  it  be  re- 
pealed, then,  depends  on  what  it  means;  and  if 
It  authorizes  a  guaranty  such  as  that  sued  on, 
then  it  is  not  repealed;  unless  it  might  be  sup- 
posed that  the  term  "  bonds,"  used  in  the  Act 
of  1856,  was  generic  and  not  technical,  and  was 
designed  to  embrace  every  form  of  obligation, 
whereby  the  dty  might  extend  the  aid  of  its 
credit  to  purposes  of  internal  improvement.  In 
that  event,  the  repeal  of  the  Act  of  1888  might 
be  effected,  by  conceding  that  the  Act  of  1856 
was  large  enough  to  embrace  every  case,  even 
that  of  a  guaranty,  which  might  have  been  in- 
duded  in  the  Act  of  1838.  But  conceding,  as 
we  are  disp<Med  to  do,  for  the  purposes  ofthis 
case,  that  the  term  "  bond,"  as  used  in  the  Act 
of  1856,  is  to  be  taken  in  a  strict  sense,  as  con- 
fined to  direct  munidpal  obligations  in  tlie  usual 
form  of  securities  known  as  such,  then  we  are 
clear  that  the  Act  of  1888  is  not  repealed  by  any 
necessary  implication;  because  it  is  not  confined 
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to  the  case  of  bonds  of  that  description;  and  the 
question  remains  whether  it  fairly  includes  that 
of  an  oblif^tion,  such  as  the  guaranty  sued  on. 
The  argument  for  the  plaintiff  in  error  moyes  in 
a  circle.  It  is,  that  the  Act  of  1888  does  not 
confer  authority  to  make  the  guaranty,  because 
it  is  rep^ed;  and  that  it  is  repealed,  because  it 
does  not  coniFer  authority  to  make  a  guaranty. 

The  language  of  the  Act  of  1888  is  broad  aiid 
unqualifled.  It  confers  upon  the  Mayor  and 
Aldermen  plenary  power  "  To  obtain  money  on 
loan,  on  the  faiUi  and  credit  of  said  City,  f6r  the 
purposes  of  contributing  to  works  of  internal 
imijrovement."  The  money  paid  for  the  guar- 
antied bonds  was  obtained  on  loan  and  upon  the 
faith  and  credit  of  the  City,  and  it  was  for  the 
purpose  of  contributing  to  works  of  internal  im- 
proyement.  The  fact  that  it  was  not  sdyanced 
directly  to  the  City  but,  upon  its  assurance  of 
repayment,  to  the  railroad  company,  is  notade- 
ptu-tiu:e  eyen  from  the  letter  of  the  law,  much 
less  its  meaning;  nordoes  the  fact  that  the  money 
was  adyanced  partly  on  the  credit  of  the  rail- 
road company  dimmish  the  presum^  reliance 
of  the  ptnchaser  upon  that  of  the  City,  with 
which  it  was  joined.  It  is  difficult  to  conceiye 
of  language  more  comprehensive  than  that  em- 
ployed, to  embrace  every  form  of  security  in 
which  the  faith  and  creait  of  the  City  might  be 
embodied;  and  that  in  such  cases  it  is  not  im- 
portant to  the  character  of  the  transaction  that 
the  money  is  obtained  in  the  first  instance  by 
the  railroad  company,  upon  the  credit  of  the 
City,  was  directly  ruled  in  Roger*  v.  BurlingUm, 
8  Wall.,  654-666  [70 U.  8.,  XVIII.,  7»-83],  and 
affirmed  in  F<mte«v.  ifurdock,  93  U.  8.,  494- 
601  [XXIII.,  583-585].  If  the  City  of  Savan- 
nah had,  by  virtue  of  an  arrangement  with  the 
railroad  company,  received  from  the  latter  its 
bonds,  and  had  itself,  having  indorsed  the  guar- 
anty in  suit,  delivered  them  after  sales  to  pur^ 
chasers  and,  receiving  the  money,  had  pud  it 
over  to  the  railroad  company  as  a  oontnoution 
to  purposes  of  internal  improvement,  the  trans- 
action could  not  have  been  made  the  subject  of 
a  cavil,  as  unauthorized  by  the  Act  of  1888;  and 
yet  this  is  the  precise  legal  equivalent  of  the 
transaction  as  made.  We  have  no  hesitation  in 
saying  that  it  is  equally  embraced  within  the 
meaning  of  that  statute,  and  that  the  Act  in 
question  was  in  force  at  the  date  of  the  guaran- 
ty and  accordingly  governs  it.  The  substance 
of  the  transaction  was  that,  in  consideration  of 
the  money  advanced  to  the  railroad  company  as 
a  loan  on  the  faitli  and  credit  of  the  City,  the 
latter  required  the  railroad  company  to  indem- 
nify it  against  loss  on  that  account,  a  precaution 
which  no  implication  in  the  statute  forbids,  and 
that  result  was  accomplished  by  the  form  of  the 
obligation,  by  which  the  railroad  company  be- 
came the  principal  debtor,  and  the  City  of  Sa- 
vannah guarantor  merely  of  its  bonds. 

It  does  not  detract  from  the  force  of  this  con- 
clusion that  the  guaranty  recites  that  it  was  au- 
thorized by  a  public  meeting  of  the  citizens 
thereof,  as  if  it  were  the  case  of  bonds  issued 
under  the  Act  of  1856,  which  required  the  recom- 
mendation of  such  a  meeting.  But  if  the  fact 
is  immaterial,  the  recital  is  not  injurious.  And 
the  official  record  of  the  transaction  shows  that 
such  a  meeting  was  held  for  the  purpose  of  quiet- 
ing doubts,  and  not  to  raise  them.  The  author- 
ities of  the  City  at  that  time  were  only  anxious 
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hted  cases  of  United  State*  v.  BriUon,  ante,  S20, 
uApoH,  701. 

Statement  of  the  case  by  Mr.  JviUee  Woods: 
Section  5440  of  the  Revised  Statutes  declares: 
"II  two  or  more  persons  conspire  *  *  •  to 
commit  any  offense  against  the  United  States, 
•  *  •  and  one  or  more  of  such  parties  do 
any  act  to  effect  the  object  of  the  conspiracy, 
all  the  parties  to  such  conspiracy  shall  he  liable 
to  a  penalty  of  not  less  than  one  thousand  dol- 
lars, and  to  imprisonment  not  more  than  two 
years." 

Section  5S09,  of  theBevised  Statutes  provides 
asfoUows:  "  Every  president,  director,  cashier, 
teller,  clerk  or  agent  of  any  "hanking"  associa- 
tion who  embezzles,abslracts  or  willf  mly  misap- 
plies any  of  the  moneys,  funds  or  credits  of  the 
association,  •  •  »  or  who  makes  any  false 
cDtry  in  any  book,  report  or  statement  of  the 
association,  with  intent  in  either  case  to  Injure 
or  defraud  the  association,  or  any  company, 
body  politic  or  corporate,  or  any  individual  per^ 
son,  or  to  deceive  any  officer  oi  the  association, 
or  any  agent  appointed  to  examine  the  affdrs  of 
sach  association,  •  •  •  ahall  be  deemwi  guilty 
of  a  misdemeanor,  and  shall  be  imprisonra  not 
less  than  five  years  nor  more  than  ten," 

The  defendants  were  indicted  under  section 
5440  of  the  Revised  Statutes.  The  indictment 
contained  two  counts.  The  first  count  charged 
in  substance  as  follows:  that  Britton  was  the 
president  and  a  director  of  the  National  Bank 
of  the  State  of  Missouri,  in  St.  Louis,  a  nation- 
al banking  association  organized  under  the  Act 
of  Congress,  and  that  Bates  was  vice-president 
and  a  director  of  the  same  association;  that 
Britton  and  Bates,  while  president  and  vice- 
president  respectively,  and  directors  of  said  as- 
sociation, did  conspire  with  each  other  to  will- 
fully misapply  a  large  sum  of  money  belonging 
to  and  the  property  of  said  association,  to  wit: 
die  snm  of  $87,500,  by  means  of  procuring  to 
be  made,  on  June  80, 1876,  by  the  said  associa- 
ticoi,  a  dividend  of  three  and  one  half  per  cent- 
um on  the  capital  stock  of  the  association,  which 
aaid  dividend  was  to  be  greater,  in  the  sum  of 
$87,500,  than  the  net  profits  at  said  association 
00  hand  after  deducting  from  said  net  profits 
the  amotmt  of  the  losses  and  bad  debts  of  the 
association  existing  on  said  80th  day  of  June. 

The  acts  done  to  cflect  the  object  of  the  con- 
spiragr  were,  in  substance  alleged,  as  follows: 
that  Britton  falsely  represented  to  one  Walsh, 
who,  on  June  80, 1876,  was  also  a  director  of  the 
association,  that  the  net  profits  of  the  association 
were  on  that  day  sufficient  in  amount  to  war- 
rant and  xiermit  the  declaration  of  said  dividend, 
and  did  ttiereby  induce  the  said  Walsh  to  assent 
to  the  declaration  of  said  dividend.and  to  join  on 
said  Jane  80,  as  such  director  with  Britton  and 
Batea,  directors  as  aforesaid,  in  the  declaration 
of  «id  dividend,  they,  the  said  Britton,  Bates 
and  Walsh,  congdtutlng  a  majority  in  number 
of  the  directors  of  said  association ;  that  to  effect 
the  object  of  said  conspiracy,  Britton  did  fur- 
ther upon  the  said  June  80,  cause  and  procure 
to  be  made  by  one  Edward  P.  Curtis,  in  the 
woord  of  the  proceedings  of  the  board  of  direct- 
ors of  said  association  the  following  entry:  "St. 
Ixmis,  Jane  80,  1876.  Present,  Messrs.  Britton 
and  Walsh,  Mr.  Bates  assenting  on  the  29th. 
Oidered  that  a  dividmd  of  8i  per  cent  be  de- 
IMU.S. 


Glared  pavable  on  the  10th  proximo,  and  that 
the  transfer  books  be  closed  tUl  that  date.  At- 
test, Edward  P.  Curtis,  Cashier;"  that  after- 
wards, on  July  8, 1876,  in  further  pursuance  of 
and  to  effect  the  object  of  said  conspiracy,  the 
said  Britton  and  Bates  did  each  receive  from 
said  association  and  convert  to  his  own  use,  a 
large  sum  of  money;  the  said  Britton  the  sum 
of  15,807  and  the  said  Bates  the  sum  of  $4,112. 

The  second  count  was  similar  to  the  first,  ex- 
cept that  after  averring  that  said  dividend  so  to 
be  declared  on  said  June  80,  1876,  was  to  be 
false  and  frandiilent,  it  was  added  that  there 
was  on  said  June  80,  1876,  due  and  owing  to 
said  association  certain  debts,  specifying  them, 
amounting  in  the  aggregate  to  the  svun  of 
$797,21 4. 2iB;  that  upon  such  debts  there  was 
owing_  to  the  association,  then  past  due  and  un- 
paid, interest  for  a  period  of  six  months;  that 
said  debts  were  "notwell  secured  and  in  process 
of  collection,"  and  their  aggregate  amount  was 
largely  in  excess  of  the  net  profits  and  purported 
net  profits  of  said  assodanon  then  on  tuud,  as 
said  Britton  and  Bates  then  well  knew,  and  tbat 
said  debts  were  bad  debts  within  the  meaning 
of  section  5204  of  the  Revised  Statutes,  as  saia 
Britton  and  Bates  then  well  knew. 

The  defendants  demurred  to  the  indictment. 
Upon  the  hearing  of  the  demurrer,  the  Judges 
of  the  Circuit  Court  were  divided  in  opinion  up- 
on the  following  questions: 

1.  Whether,  under  section  6209  of  the  Re- 
vised Statutes  of  the  United  States  it  was  neces- 
sary to  aver  that  the  alleged  consniracy  was  en- 
tered Into  with  intent  to  injure  and  defraud ;  and 
whether  the  several  counts  in  this  indictment 
not  containing  the  said  allegations  are  good  and 
sufficient  in  law. 

2.  Whether  it  wa8nece8sary,in  this  indictment 
in  addition  to  the  allegations  charging  the  con- 
spiracy to  willfully  misapply  certdn  funds  and 
property  of  the  association,  by  means  of  pro- 
curmg  to  be  made  by  the  bowd  of  directors  a 
dividend,  as  alleged  In  the  indictment,  to  fur- 
ther allege  that  said  dividend  was  in  pursuance 
of  said  conspiracy  declared  and  made;  and,  if 
so,  whether  the  same  is  sufficiently  charged 
therein,  and  whether  it  was  also  necessary  to 
allege  that  said  dividend  was  fraudulent  when 
declued  and  also  when  paid. 

8.  Whether,  under  section  6209  of  the  Revised 
Statutes  of  the  United  States,  it  was  necessary 
in  this  indictment  to  charge  that  the  funds  al- 
leged to  have  been  misapplied  had  been  pre- 
viously intrusted  to  the  possession  of  the  defend- 
ants. 

4.  Whether  the  indictment  in  this  case  alleges 
with  sufficient  certainty  that  the  bank  had  no 
net  profits  out  of  which  to  declare  and  pay  the 
dividend  alleged  to  have  been  fraudulent. 

6.  Whether  the  said  defendants,  as  directors 
of  the  said  banking  association,  are  liable  to  the 
I>enalties  providedby  the  said  section  6209  upon 
proof  that  tiiey,as  such  directors,  willfully  voted 
for  the  declaration  of  a  dividend,  knowmgthat 
there  were  no  net  profits  out  of  which  to  pay 
the  same ;  and,  if  liable,  must  the  indictment 
charge  that  such  dividend  was  ordered  and 
voted  for  witii  intent  thereby  to  defraud  the  a»- 
sodation  or  otherpersons. 

Mr.  Wm.  A.  Uanry,  Atit.  Atty-Qm.,  iot 
plaintiff. 

Meur*.    Chester  H.  Kmm,   Geo.  H. 
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Shields  and  John  B.  Hendenon,  for  Britton, 
defendant. 

Me»»r».  S.  T.  Olover  and  J.  R,  ShepUy,  for 
Bates,  defendant 


Mr.  Ju*Hce  WoocU  delivered  the  opinion  of 
the  court : 

The  offense  charged  in  the  counts  of  this  in- 
dictment is  a  conspiracy.  This  offense  does  not 
consist  of  both  the  conspiracy  and  the  acts  done 
to  effect  the  object  of  the  eonspiraCT,  but  of  the 
conspiracy  alone.  The  provision  oi  the  statute, 
that  there  must  be  an  act  done  to  effect  the  ob- 
ject of  the  conspiracy,  merely  affords  a  toeui 
penitentia,  so  that  before  the  act  done  either  one 
or  all  of  the  parties  may  abandon  their  design, 
and  thus  avoid  the  penalty  prescribed  by  the 
statute.  It  follows  as  a  rule  of  criminal  plead- 
ing that  in  an  indictment  for  conspiracy  under 
section  6440,  the  conspiracy  must  be  sufficiently 
charged,  and  that  it  cannot  be  aided  by  the 
averments  of  acts  done  by  one  or  more  of  the 
conspirators  in  furtherance  of  the  object  of  the 
Conspiracy\  Beg.  v.  King,  7  Q.  B.,  782  ;  Omn- 
monteealt/i  v.  Sliedd,  7  Cush.,  614. 

The  charge  against  the  defendants  is  a  con- 
spiracy to  willfully  misapply  the  funds  of  the 
association.  It  is  alleged  m  the  counts  of  this 
indictment  that  they,  oeing  directors,  with  in- 
tent to  defraud  the  association,  did  conspire  to 
willfully  misapply  its  moneys  and  funds  by  pro- 
curing to  be  declared  by  the  association  a  div- 
idend of  its  net  profits,  when  there  were  no  net 
profits  sufficient  In  amount  to  pay  it. 

Such  a  dividend  is  forbidden  by  section  5204 
of  the  Revised  Statutes,  which  declares  as  fol- 
lows: 

"No  association,  or  any  member  thereof, 
shall,  during  the  time  it  shall  continue  its  bank- 
ing operations,  withdraw  or  permit  to  be  with- 
drawn, either  in  the  form  of  dividends  or  oth- 
erwise, any  portion  of  its  capital.  If  losses  have 
at  any  time  been  sustained  equal  to  or  exceeding 
its  undivided  profits  then  on  hand,  no  dividend 
shall  be  made,  and  no  dividend  shall  ever  be 
made  by  any  association  while  it  continues  its 
banking  operations,  to  an  amount  greater  than 
its  net  profits  then  on  hand,  deducting  there- 
from its  losses  and  bad  debts.  All  debts  due  to 
any  association  on  which  interest  is  past  due  and 
unpaid  for  a  period  of  stz  months,  unices  the 
same  are  well  secured  and  in  process  of  collec- 
tion, shall  be  considered  bad  debts  wlthili  the 
meaning  of  tUs  section." 

We  are,  therefore,  to  inquire  whether  the 
conspiracy  enterediinto  by  and  between  the  de- 
fendants to  misapply  the  moneys  of  the  associ- 
ation by  procuring  uie  declaration  by  the  asso- 
ciation of  a  dividend  greater  than  the  net  profits 
of  the  association,  is  a  criminal  offense  against 
the  United  States. 

There  are  no  common  law  offenses  against  the 
United  States  (Uniied  State*  v.  Hudton,  7 
Cranch,  82;  United  States  v.  Goolidge,  1  Wheat., 
416),  and  section  6204  does  not  of  itself  create 
any  offense  against  the  United  States. 

But  it  is  contended  on  behalf  of  the  United 
States  that  the  procuring  of  the  dividend  to  be 
declared  by  the  association  when  there  are  no 
net  profits  to  pay  it  is  a  willful  misapplication  of 
the  moneys  and'f  unds  of  the  association,  which 
is  made  an  offense  by  section  6209  of  the  Re- 
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weemsry  and  we  decline  to  answer  the  specific 
qaesdoDS  submitted  to  us  by  the  Judges  of  the 
fecoit Court.   United i»ateiy.Bwzo,lB"WalL, 
1«[86U.8.,  XXL,  812]. 
Am  copy.   Test: 

Jtmei  H.  MoKenner,  Clerk,  Sap.  Oonit,  U.S. 

nJUNITED  STATES,  Pff., 

V. 

JAMES  H.  BRnTON. 

(See  8.  C  Beporter'R  ed.,  ISB-IBO.) 

hiiktmtnt  againit  bank  offietr-^witlidramil  cf 
dtponit. 

1.  H>8  pwicurlng,  by  «n  oflloerof  a  naUonalbank, 
Ui  ovn  note  to  be  disoounted  by  Buoh  bank,  the  note 
Dot  being  well  aeoured,  and  bo>th  the  maker  and  In- 
doner  betawtotbe  knowledge  of  mioh  officer  In- 
•otTsnt  wtaea  flie  note  was  diacounted,  to  not  a  will- 
ful miaaitpliaatlon  of  the  moneys  of  the  bank,  and 
doa  not  charge  an  offense  within  the  meaning  of 
teetk>n  8Z0B  of  the  Revlaed  Statates ;  where  It  is  not 
ebirged  that  the  note  was  discounted  without  the 
intborityof  the  Board  of  Dlreotora,  nor  that  the 
dlMxiunt  was  procured  by  any  frouaolent  means, 
DOT  that  the  note  was  not  paid  at  maturity,  nor  thai 
tbeasBOdatlon  suffered  any  Ion  by  reason  of  itsdis- 
oouot. 

1  iJlowlng  a  depositor  who  is  largely  indebted  to 
a  national  bank  to  withdraw  bis  deposit  without 
paying  his  Indebtedness,  is  not  a  criminal  misappli- 
cation by  the  president  of  the  bank  of  the  funds, 
under  section  SSOB,  Bev.  Stat. 

[No.  407.] 
Argaii  Mar.  IS,  16, 1883.  Decided  Apr.  f,  1883. 

ON  a  certiflcate  of  division  in  opinion  l)etween 
the  Judges  of  the  Circuit  Court  of  the  Unit 
ed  States  for  the  Eastern  District  of  Missouri. 

The  history  and  facts  of  the  case  appear  in 
ttie  statement  bv  the  court.  See,  also,  the  re- 
bied  cases  of  tT.  &  t.  Britbm,  anU,  620,  698, 
v^pott,  p.  708. 

Statement,  by  Mr.  Juttiee  Wood* : 

The  indictment  in  this  case  contained  three 
oonnts.  It  was  found  by  the  same  grand  jury 
ts  the  indictment  in  case  No.  406  [ante,  520], 
just  decided,  and  was  remitted  and  transferred 
to  the  circuit  court  in  like  manner. 

The  first  count  charged  that  the  defendant, 
Jamea  H.  Britton,  on  March  24, 1877,  within 
the  Eastern  District  of  Missouri,  being  the  pres- 
ident and  a  director  of  the  National  Bank  of  the 
State  of  Missouri,  the  same  being  a  national 
hanking  association  organized  under  the  Act  of 
Congress,  "  Did  cause  and  procure  to  be  then 
tod  there  received  and  discounted  by  said  asso- 
ciation a  certain  promissory  note,  which  said 
note  was  then  and  there  in  the  words  and  figures 
following: 
'ipo.m.^  St  Louis,  March  a4th,  1877. 

Four  months  after  date  I  promise  to  pay  to 
the  order  of  Geo.  F.  Britton,  negotiable  and 
payable  at  the  National  Bank  of  the  State  of 
JfMsonri,  in  St.  Louis,  twenty  thousand  eight 
hundred  thirty-five  dollars,  for  value  received, 
without  defalcation  or  diacoimt,  with  interest 
after  maturity,  at  the  rate  of  ten  per  cent  per 
annum.  J.  H.  Britton.'^ 

That  the  note  was  indorsed  as  follows:  "Geo. 
F.  Britton-,"  that  the  defendant  converted  to 
his  own  use  the  proceeds  of  the  discount  of  said 
aote,  to  wit:  the  sum  of  $20,251.68;  that  said 
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note,  when  so  discounted,  was  not  well  secured: 
that  "Said  James  H.  Britton,  and  the  said  payee 
and  indoiser  of  said  note,  to  wit:  one  George  F. 
Britton,  were  then  and  there  insolvent,  as  he, 
the  said  James  H.  Britton,  as  pi'esident  and  di- 
rector as  aforesaid  then  and  there  wdl  knew;" 
and  that  said  James  H.  Britton,  by  procuring 
said  note  to  be  discounted,  and  by  applying  the 
proceeds  of  said  discoimt  to  his  own  use,  will- 
fully misapplied  the  said  sum  of  (20,251.68  of 
the  money  and  funds  of  said  association,  with 
intent  then  and  there  to  defraud  said  associa- 
tion and  certain  persons  to  the  grand  jurors  un- 
known. 

The  second  count  charged  that,  on  June  2, 
1877,  within  the  Eastern  District  of  Missouri, 
one  George  F,  Britton  was  indebted  to  said  as- 
sociation In  the  sum  of  $79,480.28,  as  the  maker 
of  five  promissoiy  notes  then  uniMdd;  that  said 
indebtedness  of  Cfeorge  F.  Britton  was  known  to 
James  H.  Britton  preildent  and  director  of  said 
association:  that  on  said  Jime  2, 1877,8aid  notes 
were  not  well  secured  and  raid  Oeor{^  F.Britton 
was  insol vent,both  of  which  facts  said  James  H. 
Britton  then  well  knew.  Nevertheless,  said 
James  H.  Britton,  as  president  andt  director  of 
said  association,  did  then  and  there  receive  and 
discount  a  note  for  £800,  dated  June  2, 1877, 
due  and  payable  on  August  5, 1877,  signed  by 
the  said  George  F.  Britton  as  maker,  and  in- 
dorsed by  him,  the  said  James  H.  Britton,  he 
being  then  insolvent,  as  he  then  well  knew,  that 
said  James  H.  Britton  did  then  and  there  pay 
out  of  the  moneys  and  funds  of  said  association, 
as  the  proceeds  of  said  discount,  to  the  said 
George  F.  Britton,  the  sum  of  $780.46,  contrary 
to  the  form  of  the  statute,  etc. 

The  tliird  count  charged  that, on  May  18, 1877, 
within  the  Eastern  District  of  Missouri,  said 
Junes  H.  Britton  was  president  and  a  director 
of  said  banking  association;  that  from  April  12, 
1878  to  May  18,  1877,  one  Alfred  M.  Britton 
had  been  continuously  indebted  to  said  associa- 
tion in  the  sum  of  $87,122.67,  as  maker  of  a 
certain  promissory  note  during  said  period, 
owned  and  held  by  said  association,  and  was 
then  indebted  to  said  association  for  interest 
past  due  on  said  note  in  the  further  sum  of 
$4,529.01;  that  said  Alfred  M.  Britton  was  on 
said  May  18, 1877,  insolvent;  that  on  the  day 
and  year  last  named  there  was  in  the  moneys 
and  funds  of  said  association  to  the  credit  of 
said  Alfred  M.  Britton  tiie  sum  of  $86,860.46; 
that  said  James  H.  Britton,  well  knowing  the 
said  indebtedness  of  Alfred  M.  Britton  to  said 
association  and  his  said  insolvency,  failed  and 
neglected  to  cause  to  be  applied  to  the  said  in- 
debtedness of  said  Alfred  4^.  Britton  the  said 
sum  of  $86,860.46,  so  as  aforesaid  in  the  moneys 
and  funds  of  said  association  to  the  credit  of 
said  Alfred  M.  Britton.  and  did  then  and  there 
vrillf ully  permit  said  Alfred  M.  Britton,  while 
so  indebted,  to  transfer  and  assign  said  sum  of 
$86,860.46  to  thecredit  of  theCityNational  Bank 
of  Fort  Worth,  Texas.  "And  so  the  said  James 
H.  Britton  did  willfully  misapply  the  said  sum 
of  $86,860.46  of  the  moneysof  said  association, 
with  intent  to  injure  and  defraud  said  associa- 
tion and  certain  persons  to  the  grand  jurors  un- 
known, contrary,"  etc. 

Upon  demurrer  to  the  indictment  the  Judges 
of  the  Circuit  Court  were  divided  in  opinion  up- 
on the  question  whether  the  several  counts 
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•clmrjrcd  with  sufBcient  certainty  sn  offense  un- 
der section  5209  of  the  Revised  Statutes.  The 
•oiKe  comes  to  this  court  upon  this  certificate  of 
•division. 

Mr.  Wm.  A.  Uaary,  Attt.  Atty-Om.,  for 
plaintiff. 

Mcmri.  Geo.  H.  Shields,  Chester  H. 
Knun,  John  B.  Hcndenon  and  T/umuu  O. 
Fletcher,  for  defendant. 

Mr.  Justice  Woods  delivered  the  opinion  of 
the  court: 

It  is  not  alleged  in  the  first  count  that  the  J. 
H.  Britton,  maker  of  the  note  discounted,  was 
the  James  H.  Britton  who  was  president  and  a 
director  of  the  association  and  the  defendant  in 
the  indictment  and,  consequently,  there  is  no 
averment  that  the  malier  of  the  note  was  insolv- 
ent. Passing  bythi8defect,anda8suniing  that  the 
mailer  of  ue  note,  being  the  defendant  in  this 
case,tfaepnan(fn«nofthecnargeisthatdefendant, 
being  president  and  a  director  of  the  association, 
and  being  insolvent,  procured  to  be  discounted 
his  own  note,  the  same  not  being  well  secured, 
the  payee  and  indorser  thereof  being  also  in- 
solvent, which  he,  the  defendant,  well  knew. 
The  incriminating  facts  are  that  the  note  was 
not  well  sectuwd,  and  that  both  the  maker  and 
indorser  were,  to  the  knowledge  of  defend- 
ant, insolvent  when  the  note  was  discounted. 
The  question  is,  therefore,  presented  whether 
the  procuring  of  the  discount  of  such  a  note  bv 
an  officer  of  the  association  is  a  willful  misappli- 
cation of  its  moneys  within  the  meaning  of  the 
law.  We  are  clearly  of  opinion  that  it  is  not.  It 
is  not  even  necessarily  a  fraud  on  the  associa- 
tion. 

One  branch  of  the  business  of  a  banking  as- 
sociation is  the  discounting  and  negotiating  of 
promissorr  notes,  and  this  is  to  be  done  by  its 
board  of  mrectors  or  duly  authorized  offlceis  or 
agents.  Sec.  5186,  Revised  Statutes.  There  is 
no  provision  of  the  Statute  wliich  forbids  the 
discounting  of  a  note  not  well  secured,  or  both 
the  maker  and  indorser  of  which  are  insolvent. 
It  is  vrithin  the  discretion  of  the  directors,  or 
the  officers  or  agents  lawfuDy  appointed  by 
them,  to  discoimt  such  a  note  if  they  see  fit, 
and  it  might,  under  certain  circumstances,  tend 
to  the  advantage  of  the  association.  This  coimt 
does  not  charge  that  the  note  of  the  defendant 
was  discounted  at  his  instance,  without  the  au 
thority  of  the  Iward  of  directors.  On  the  con- 
trary, the  charge  is  that  he  caused  and  procured 
it  to  be  discounted.  This  implies  that  it  was 
done  by  the  directors  or  other  duly  authorized 
officers  or  agents.  It  is  not  alleged  that  the 
discoimt  was  procured  by  any  fraudulent  means. 
From  all  that  appears,  tne  board  of  directors,  or 
the  officer  or  agent  by  whom  the  note  was  dis- 
counted, may,  upon  knowledge  of  all  the  facts 
in  the  utmost  good  faith  and  for  the  advantage 
of  the  association,  have  decided  to  discount  the 
note.  The  discount  may  have  turned  out  to  be 
a  benefit  to  the  association,  for  there  is  no  aver- 
ment that  the  note  was  not  paid  at  maturity  or 
that  the  association  sufferea  any  loss  by  reason 
of  its  discoimt. 

But  whether  the  discoimtin^  of  the  note  was 
an  advantage  to  the  association  or  not,  and 
whether  the  note  was  paid  or  not  is  immaterial. 
If  an  officer  of  a  banking  association,  being  in- 
solvent, submits  his  own  note,  with  an  insolvent  I 
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indorser  as  security,  to  the  board  of  director! 
for  discount,  and  they,  knowing  the  facts,  or- 
der it  to  be  discounted,  it  would  approach  the 
verg^  of  absurdity  to  say  that  the  use  by  the 
officer  of  the  proceeds  of  the  discount  for  Ut 
own  purposes,  would  be  a  willful  misapplication 
of  the  funds  of  the  bank,  and  subject  him  to  a 
criminal  prosecution.  TTie  count  imder  con- 
sideration charges  nothing  more  than  this  against 
the  defendant.  "We  are  of  opinion,  therefore, 
that  it  does  not  charge  an  offense  imder  sectioD 
5209  of  the  Revised  Statutes. 

What  we  have  said  in  reference  to  the  first 
count  of  this  indictment  also  applies  in  all  re- 
spects to  the  second.  We  are,  therefore,  of 
opinion  that  it  also  does  not  charge  an  offense 
tmder  section  6209. 

In  respect  to  the  third  count  we  observe  that 
the  statute  (section  5180,clan8e  seven)  places  the 
conduct  of  the  business  of  banking  associations 
with  its  board  of  directors  or  its  duly  author- 
ized officers  or  a^ents^  Section  6145  piovida 
that  the  affairs  of  each  banking  association  shall 
be  managed  by  not  less  than  five  directors  to  be 
chosen  by  the  shareholders.  It  is  alleged  in  thii 
coimt  that  the  defendant  was  the  president  and 
one  of  the  directors  of  the  association.  But  be 
was  only  one  of  at  least  five  directors.  The 
only  duties  imposed  on  him  as  president  were 
to  certify  payments  on  the  capital  stock  of  the 
association  (sec.  6140),  to  cause  to  be  kept  in 
the  office  where  the  business  of  the  associa- 
tion was  transacted  a  list  of  the  shareholden 
(sec.  5210),  and  to  verify  by  his  oath  the  gen- 
eral reports  made  by  the  association  to  the  comp- 
troller of  the  currency  (sec.  5211),  and  there- 
ports  of  dividends  declared  (sec.  6212).  It  \i 
nowhere  averred  in  this  count  that  the  defend- 
ant was  the  duly  authorized  officer  or  agent  of 
the  association,  whose  duty  it  was  to  look  after 
the  accounts  of  depositors,  to  apply  the  sums 
standing  to  their  credit  to  the  pajrment  of  their 
obligations  to  the  association,  or  to  prevent  the 
withdrawal  or  transfer  of  their  depoaite  while 
they  continued  indebted  to  the  association  or 
that  he  was  even  chax^e^  with  a  general  s1Ipe^ 
intendence  of  the  affairs  of  the  association.  Un- 
til it  is  shown  that  some  officer  or  agent  of  tlw 
bank  was  duly  authorized  to  takech^^  (rfthi* 
branch  of  the  business  of  the  association,  the 
presumption  is  that  it  was  the  duty  of  the  board 
of  directors,  and  if  such  was  the  fact,  the  de- 
fendant was  powerless  to  prevent  the  transfer 
of  the  deposits  of  Alfred  M.  Britton  to  the  credit 
of  the  City  National  Bank  of  Fort  Worth.  At 
all  events,  it  is  not  charged  that  it  was  his  duty 
to  prevent  such  transfer,'  and  this  constitutes  a 
fatal  defect  in  the  indictment. 

But  even  if  the  defendant  had  been  charged 
with  the  duty  of  looking  after  the  deposits  of 
debtors  of  the  association  and  of  applying  thdr 
deposits  to  the  payment  of  their  debts,  we  do  not 
thmk  that  the  fact,  that  he  permitted  AlfreAM. 
Britton  while  indebted  to  the  association  to  with- 
draw and  assign  to  the  City  National  Bank  ti 
Fort  Worth  his  deposit,  would  constitute  a 
criminal  misapplication  by  the  defendant  of  flie 
funds  of  the  association. 

The  count  charges  neither  appUcatioo  nor 
misopplication,  by  the  defendant,  of  the  fniids 
of  the  association.  It  merely  charges  that  he 
failed  to  apply  certain  funds  standing  to  the 
credit  of  Alfred  M.  Brittcm  to  the  peyment  of 
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Britton's  debt.  It  charges  that  he  permited  Al- 
fred H.  Britton  to  do  a  perfectly  lawful  act, 
namely:  to  withdraw  his  own  funds  from  the 
the  asaodation  and  transfer  them  to  another 
teok. 

This  might  be  an  act  of  maladministration  on 
tbe  part  of  the  defendant.  It  might  show  neg- 
lect of  ofiScial  duty,  indifference  to  the  interests 
-of  the  association  or  breach  of  trust,  and  sub- 
ject tbe  defendant  to  the  severest  censure  and 
to  remoTid  from  office;  but  to  call  it  a  criminal 
misapplication  by  him  of  the  moneys  and  funds 
of  the  association,  would  be  to  stretch  the  words 
of  this  highly  penal  statute  beyond  all  reason- 
able limits. 

In  onr  judgment,  the  count  under  considera- 
tion, as  well  as  the  first  and  second,  is  bad. 

We,  ihwefvrt,  antwer  the  first,   Oiird   cmd 
fourth  guesiions  tubmitted  toiu  by  the  Judge*  <ff 
the  Cireuit  Oouriin  the  negative. 
lYuo  copy.    Teat : 

James  H.  McKenney,  Clerk,  Sup.  Court,  XJ,  8, 
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UNITED  STATES,  mff.. 

V. 

JAMES  H.  BRITTON  et  jll. 

(Soe  8.  C,  Reporter's  ed.,  Ue,  193.) 

Indietmemt  agatnetbank  preiident. 

1.  An  Indictment  which  chartres  a  conspiracy  be- 
tween tbe  president  and  a  director  of  the  same  na- 
tiooal  bunk  to  misapply  its  funds,  by  the  purchase 
therewith  of  the  shares  of  the  association,  does  not 
ciilBoienUy  state  an  offense  under  sections  G209  and 
Un  of  the  Bevtoed  Statutes. 

2.  U.S.  V.  Britton,  ante,  followed. 

[No.  411J 
Argwd  Mar.  IS,  16, 188S.  Decided  Apr.  S,1883. 

N  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Missouri. 

The  history  and  facts  of  the  case  appear  in  the 
^pinion  of  the  court,  and  in  the  related  cases  of 
U.  8.  y.  Britton,  ante,  620,  698,  703. 

Jfi*.  'Wm  A.  Maury,  A»it.  Atty-Qen,,  for 
plaintiff. 

Uenn.  Cteo.  H.  Shields.  Chester  H. 
Knua,  S.  T.  Glover,  ./.  R.  Bhepley  and  J. 
B.  Bendanon,  for  defendants. 

3fr.  Juriiee  Woods  delivered  the  opinion  of 
tbe  conrt: 

In  this  case  the  indictment  contained  two 
counts.  They  charged  a  conspiracy  between 
James  H.  Bntton  and  Barton  Bates,  the  first 
being  president  and  a  director,  and  the  latter  a 
director  of  the  same  banking  association,  to 
misapply  its  funds  by  the  purchase  therewith 
<rf  the  shares  of  the  association.  The  first  count 
described  the  oSense  which  defendants  con- 
lired  to  commit  substantially  as  it  is  set  forth 
in  ooont  sevNity-seven,  and  the  second  count 
-described  the  onense  as  the  same  is  set  forth  in 
«ount  ninety-seven  in  the  case  just  decided 
[ante,  6201. 

The  Judges  of  the  Circuit  Court  were  divided 
in  opinion  upon  tbe  question  whether  the  coimts 
somcienUy  stated  an  offense  imder  sections  5209 
SEnd  5440  of  the  Revised  Statutes,  and  the  same 
has  been  duly  certified  to  us  for  our  opinion. 
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What  we  have  said  in  the  case  just  decided,  dis- 
poses of  this  question. 

We  aneteer  it  in  the  negative. 
True  copy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  T7.  S. 


ST.    PAUL  AND   CmCAGO  RAILWAY 
COMPANY,  Plff.  in  Err., 

V. 

SAMUEL  McLEAN. 

<See  8.  C,  Reporter's  ed.,  212-217.) 

Bmioval  of  eaum— failure  to  fie  record — leeond 
removal. 

'LWbeie,  upon  tbe  removal  of  a  cause  from  a  State 
Court,  the  copy  of  the  record  Is  not  filed  within  the 
time  nzed  by  statute,  it  Is  within  the  legal  disor&. 
tlon  of  the  Eederal  Court  to  remand  the  oans&  and 
the  order  remanding  it  for  that  reason  should  not 
be  disturbed  unless  it  clearly  appears  that  the  dis- 
cretion with  which  the  court  is  Invested  has  been 
improperly  exercised. 

1.  If,  upon  the  first  removal,  the  Federal  Oourtde- 
dlnee  to  proceed  and  remands  the  cause  because  of 
the  failure  to  file  the  copy  of  the  record  within  due 
time,  the  same  party  Is  not  entitled,  under  existing 
laws,  to  file  in  the  State  Court  a  second  petition  for 
removal  upon  the  same  ground. 
[No.  174] 
Submitted  Mar.  U,  1S8S.    Decided  Apr.  S.  188S. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  tbe  court. 

Meetn.  C.  W.  Baa^  and  F.  L.  Stetton,  for 
plaintiff  in  error: 

We  assume  that  only  such  parts  of  the  de- 
cision of  the  court  below  are  open  to  review  as 
are  adverse  to  the  contention  of  the  plaintiff  in 
error,  and  have  been  assigned  as  error. 

Rule  No.  21,  U.  S.  Supreme  Court,  sec.  8 
(XX.,  905);  Clark  v.  Killian,  103  U.  8.,  76« 
(XXVL,  607);  7%e  miierprise,  2  Curt.,  817. 

The  first  remand  was  improperly  ordered. 
The  proceedings  for  removal  were  properly 
completed  by  the  filingof  the  record  as  and  when 
it  was  filed,  and  the  case  was  thereby  removed. 

It  has  been  repeatedly  held  that  when  a  suffi- 
cient case  has  been  made  for  removal  in  a  State 
Court,  its  jurisdiction  ends,  and  no  order  of  the 
State  Court  for  the  removal  is  necessary. 

Batch  V.  R.  R.  Go.,  6  Blatchf.,  105;  Fisk  v. 
R.  R.  Co.,  8  Blatchf.,  248;  Removal  Cases,  100 
U.  8.,  475  (XXV.,  600);  Kern  v.  Huidekoper, 
108  U.  8.,  490  fXXVL,»56); R.  R.Co.  v.  Eoontz, 
104U.  8.,  5(XXVL,648). 

The  failure  to  file  the  record  in  the  Circuit 
Court  on  the  first  day  of  the  Term  was  sufficient- 
ly excused. 

It  was  an  unintentional  oversight,  which  was 
rectified  as  soon  as  discovered. 

It  was  within  the  cases  of  Kidder  v.Featteav, 
8  Fed.  Rep.,  616;  Meyer  v.  Coiutrvetion  Co.,  100 
U.  8.,  457  (X.XV.,  598);  R.  R.  Co.  v.  Koonti 
(supra). 

Mr.  D.  M.  Porter,  for  defendant  in  error: 
The  cause  on  the  first  removal  was  properly  re- 
manded, because  the  Railroad  Company  did  not 
comply  with  the  statute  nor  with  the  terms  of 
its  I)ond. 

•Head  notes  by  Mr.  JutUee  Hablait. 
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Bright  v.  R.  S.  Co.,  14  Blatclif.,  214;  Broad- 
nax  V.  Mtner,  18  Blatchf.,  866;  KaaiTinany. 
MeNatt,  8  Cent.  Law  J..  408;  Seott  Y.B.B.O0.. 
6  Bias.,  629. 

The  defendant,  by  making  its  second  appli- 
cation to  the  State  Ck>urt  for  remo-val,  is  estopped 
of  record  from  claiming  that  the  case  was  im- 
properly remanded  on  the  first  application. 

Dillon,  Removal  of  Causes,  pp.  78, 74, 76,  ». 
180;  Scarf  r.  Jardine,  80  Weekly  Rep.,  898. 

Inasmuch  as  the  right  to  removal  is  statatorr, 
the  plaintiff  in  error  must  allege  all  the  factsln 
its  petition  which  show  that  it  was  entitled  to 
removal,  among  wliich  facts  are,  that  no  term 
has  elapsed  in  £e  State  Court  at  which  the  case 
could  have  been  tried.  

In$.Oo.  v.  P«eAn«r,95  U.S. ,188  (XXIV.,437); 
Kaiter  y.  B.  R  Oo.,6  Fed.  Rep.,  1. 

The  party  who,  through  his  own  neglect, 
once  fails  to  perfect  his  removal,  loses  the  right 
forever. 

See,  DilL  Removal  of  Causes,  78,  and  note». 

The  defendant  availed  itself  of  the  order  re- 
manding the  cause  for  the  first  time,  and  acted 
upon  it,  which  constitutes  a  waiver. 

Oaire  v.  Ooodman,2  Smith  (Eng.),891;  PHaree 
V.  Cfiaplin,  9Q.  B.  0.  8.,802;  8.O.,  16  L.  J.  Q. 
B. ,  49;  TauMiar.  Hart,  88  Supr.  Ct  N.  Y.,  167; 
Hat.  Bk.  V.  Smith,  18  Blatchf.,  224;  Hatard  v. 
Durant,  9  R.  I.,  602;  Ini.  Co.  v.  Ouriit,  Sup. 
Ct  Mich.  (Cent.  L.  J.),  27;BrM2dna0V.  Bitnar, 
18  Blatchf.,  866. 

Mr.  JiuHet  Ebkrlaa  delivered  the  opinion 
of  the  court: 

This  action  was  brought  in  the  Court  of  Com- 
mon Fleas  for  the  City  and  County  of  New 
York  by  Samuel  McLean,  a  citizen  of  that 
State,  against  tite  St  Paul  and  Chicago  Rail- 
way Company,  a  Corporation  of  the  State  of 
Minnesota.  After  answer,  the  action  was,  up- 
on the  petition  of  the  defendant,  accompanied 
by  a  vta^et  bond,  removed  for  trial  into  the 
CHrcuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York.  The  sole  ground  of 
removal  was  that  the  case  presentea  a  contro- 
versy between  citizens  of  different  States.  The 
removal  was  had  before  the  Term  at  which  the 
cause  could  have  been  first  tried  in  the  State 
Court  The  first  day  of  the  next  session  of  the 
Federal  Court,  succeeding  the  removal,  was  the 
7th  day  of  April,  1879.  But  the  copy  of  the 
record  from  the  State  Court  was  not  filed  in  the 
Federal  Court  imtil  April  10,  1879,  on  which 
day,  upon  motion  of  the  attorney  for  the  Com- 
pany, an  ex  parte  order  was  made,  stating  the 
filing  of  sucn  copy,  the  appearance  of  defend- 
ant, and  that  the  action  should  proceed  in 
Uiat  court  as  if  originally  commenced  therein. 
Subsec^uently,  April  14,  1879,  the  plaintiff,  up- 
on notice  to  defendant,  moved  the  court  to  re- 
mand the  cause  for  the  faUuie  of  the  defendant 
to  file  a  copv  of  the  record  and  enter  his  ap- 
pearance within  the  time  prescribed  by  statute. 
This  motion  was  resisted  upon  the  groimd,  sup- 
ported by  affidavit,  that  it  was  by  inadvertence 
that  the  record  was  not  filed  in  the  Federal 
Coxirt  in  proper  time  and  that  counsel  did  not 
discover  that  fact  until  April  10,  1879,  when  it 
was  filed,  and  notice  thereof,  on  the  same  day, 
given  to  plaintiff's  attorney.  This  motion  to  re- 
mand was  granted  by  an  order  entered  May  24, 
1879. 
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On  the  28th  of  May,  1S79,  the  Company  filed 
in  the  State  Court  a  second  petition,  accompa- 
nied by  the  required  bond,  for  the  removal  of 
the  action  into  the  Federal  Court  upon  the  8aiii» 
groondB  as  those  specified  in  its  mat  petition. 
A  copy  of  the  record  was  promptly  filed  in  the 
Federal  Court,  but  the  caua&  upon  motira  of 
plaintiff,  was  again  remanded  by  an  order  en- 
tered December  27, 1879. 

The  present  writ  of  error  brings  before  this 
court  both  of  the  orders  of  the  Cucuit  Oonrtie- 
manding  the  cause  to  the  State  Court 

In  Banowa  OaM$.  100  U.  S. ,  474  [XXY.  ,599]. 
the  court  had  occasion  to  construe  the  Act  of 
March  8, 1876  [18  Stat  at  L.,  470],  determininr 
the  jurisdiction  of  Circuit  Courts  of  the  United 
States  and  regulating  the  removal  of  caosea 
from  State  Courts.  The  court  there  said,  speak- 
ing by  the  Chi^  JutUee:  "  WhOe  the  Act  of 
Congress  requires  security  that  the  transcript 
shallbe  fllea  on  the  first  day,  it  nowhere  appears 
that  the  Circuit  Court  is  to  be  deprived  of  its 
jurisdiction,  if  by  accident  the  party  is  delayed 
until  a  later  dav  of  the  term.  If  the  Circuit 
Court,  for  gooa  cause  shown,  accepts  the  trans- 
fer after  the  day  and  during  the  term,  its  juris- 
diction will,  as  a  general  rule,  be  complete  and 
the  removal  properly  effected."  In  reference 
to  this  language,  it  was  said  in.  B.  R.  Oo.  v. 
KookU,  104  U.  S.,  16[XXVL,  6461.  "Thiswaa 
as  far  as  it  was  necessary  to  go  in  tnat  case,  and 
in  entering,  as  we  did  then,  on  the  conalniction 
of  the  Act  of  1875,  it  was  deemed  advisable  to 
confine  our  decision  to  the  facts  we  then  bad  be- 
fore us."  In  the  latter  case,  it  was  further  de- 
termined that  "  If  the  petitioning  pu^  is  kept 
by  his  adversary,  and  against  his  will,  in  the 
State  Court,  and  forced  to  a  trial  tiiere  on  the 
merits,  he  may,  after  having  obtained  in  the 
regular  course  of  procedure  a  reversal  of  the 
judgment  and  an  onier  for  the  allowance  of  the 
r«novaI,  enter  the  cause  in  tiie  Circait  Court, 
notwithstanding  the  term  of  that  court  has  gone 
by  during  which,  under  other  drcomstanoei, 
the  record  should  have  been  entered." 

In  SteamihipOa.  v.  Tugman,  at  the  present 
Term  [anU,  87],  it  was  ruled  that  upon  the 
filing  of  the  petition  for  removal,  accompanied 
by  a  proper  bond,  the  suit  being  removable  un- 
der tiie  statute,  the  jurisdiction  of  the  FMoal 
Court  immediately  attached  in  advance  of  tbe 
filing  of  a  copy  of  the  record;  and  whetho'thai 
court  should  retain  jurisdiction,  or  diwnias  or 
remand  the  action  because  of  the  failure  to  file 
such  copy,  was  for  it,  not  for  the  State  Oooit, 
to  determine. 

These  cases  abimdantlv  sustain  the  propo^ 
tion  that  the  failure  of  the  defendant  to  file  the 
copy  on  or  before  the  first  day  of  the  sooceed- 
ing  session  of  the  Federal  Court,  does  not  de- 
prive that  court  of  jurisdiction  to  pruoeed  ia 
the  action,  and  that  whether  it  should  do  so  cr 
not  upon  the  filing  of  the  copy,  is  for  it  to  de- 
termine. In  this  case,  it  wasundoabtedlywhb- 
in  the  sound  leral  discretion  of  the  Circuit  Coort 
to  proceed  as  if  the  copy  had  been  filed  within 
the  time  prescribed  1^  statute.  Bat  tAeaiij  it 
had  a  like  discretion  to  determine  wheU>er  the 
reasons  given  for  the  failure  to  oomidy  in  ttat 
respect  with  the  law  were  sufiSdent.  We  d» 
not  say  that  in  the  exercise  of  that  dtaaeCtoA 
the  court  mav  not  commit  an  error  xrhi^  would 
bring  its  actum  under  the  reviewing  power  of 
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this  court.  But  since  the  question,  whether  the 
cause  should  be  remanded  for  failure  to  file  tte 
necessary  copy  in  due  tinxe,  is  one  of  law  and 
fact,  its  determination  to  remand,  for  such  a 
reason,  ahotdd  not  be  disturbed  unless  it  clearly 
^ipears  that  the  discretion  with  which  the  court 
ia  mvested  has  been  improperly  exercised. 

We  perceive  no  ground  whatever  to  question 
the  oonectness  of  the  order  of  May  28, 1879,  or 
to  conclude  that  there  was  any  abuse  by  the 
court  of  its  discretion.  The  only  reason  given 
for  the  failure  to  file  the  transcript  within  proper 
time  was  inadvertence  upon  the  part  of  counsel; 
in  other  words,  the  filing  was  overlooked.  It  is 
scarcely  necessary  to  say  that  this  did  not  con- 
stitute a  sufficient  legal  reason  for  not  comply- 
ing with  the  statute.  At  any  rate,  the  refusal 
of  the  court  to  accept  it  as  satisfactory  cannot 
be  deemed  erroneous. 

But  it  is  contended  that  the  order  of  Decem- 
ber 27,  1879,  remanding  the  cause,  was  errone- 
oos,  because  the  copy,  upon  the  second  petition 
for  removal,  was  filed  in  the  Federal  Court  with- 
in due  time,  after  that  petition,  with  the  accom- 
psnyine  bond,  was  presented  in  the  Btat«  Ck>urt. 
Aasmning  that  the  second  petition  for  removal 
was  filea  before  or  at  the  Term  at  which  the 
cause  could  have  been  tried  in  the  State  Court, 
ve  are  of  opinion  that  a  party  is  not  entitled, 
under  existing  laws,  to  file  a  second  petition  for 
the  removd  upon  the  same  grounds,  where, 
opon  the  first  removal  by  the  same  party,  the 
Federal  Courtdeclined  to  proceed  and  remanded 
the  suit,  because  of  his  failure  to  file  the  re- 
quired copy  within  the  time  fixed  by  the  stat- 
ute. When  the  Circuit  Court  first  remanded 
the  cause,  the  order  to  that  effect  not  being  su- 
peiseded,  the  State  Com-t  was  re-invested  with 
jurisdiction,  which  could  not  be  defeated  by 
another  removal  upon  the  same  grounds  and  by 
tlie  same  party.  A  different  construction  of  the 
statute,  it  can  be  readily  seen,  might  work  in- 
jurious delays  in  the  preparation  and  trial  of 
causes. 

Jvdgment  affirmed. 
line  copy.    Test: 

James  H.  MoKenney,  Clerk,  Bap.  Court,  V.  8. 


JONATHAN  KIBKBRroE,  Flff.  in  Err., 

v. 

LAFAYETTE  COUNTT. 

(See  8.  C  Beporter's  ed.,  208-212.) 

Municipal  bonds — legislative  avihority  for. 

Under  an  Act  of  the  Legislature  of  BUasouri, 
eoonty  courts  of  counties  were  authorized  to 
nteonbe.  In  behalf  of  townships  In  their  reapect- 
tn  ooontieeL  to  the  capital  stock  of  any  raifroad 
company  within  that  State,  bulldiner  or  propoa- 
iRir  to  build  a  railroad  into,  through,  or  near  suoh 
townsbip,  and  to  issue  bondis  in  the  name  of  the 
Monty  In  payment  of  suoh  subeoriptlon.  There 
vaaa  vote  of  a  township  in  favor  of  fKulmr  bonds 
In  Sid  of  a  particular  nulroad  company.  The  sub- 
■orfstioti  was  made  and  the  bonds  Issued,  redtingr 
tkat  they  were  authorised  by  a  vote  of  the  people, 
OHI  were  tasued  under  and  pursuant  to  an  order  of 
ine  coun^  oonrt  by  authority  of  the  Act.  When 
toe  vote  wastaken  and  the  txmds  Issued,  the  oom- 
Mny  did  not  propose  to  build  a  road  into  or  through 
aa  township,  but  It  was  proposintr  to  build  one 
Dom  a  point  nine  miles  distant  from  the  township 
to  a  fkrtner  distance.  Interest  on  the  bonds  was  paid 

*Head  note  by  Jfr.  JiuUee  HABi.Aif. 
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for  three  years.  In  a  suit  on  coupons  of  the  bonds 
by  a  bona  ;i(te  holder  for  value;  held,  tbatthe  courts 
shoold  acquiesce  In  the  determination  by  the  quali- 
fied voters  and  the  local  authorities  that  the  pro- 
posed road  was  near  the  township,  and  hold  that 
there  was  legislative  authority  for  tssuimr  the 
bonds. 

[No.  197J 
Arffued  Ifar.  to,  tl,  188S.  Bedded  Apr.  e,  1883. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Missouri. 

Tliis  action  was  brought  in  the  court  below, 
by  the  plaintiff  in  error,  to  enforce  the  payment 
of  certain  interest  coupons  on  bonds  issued  by 
by  the  defendant. 

The  trial  of  the  case  was  by  theconrt,  a  jury- 
having  been  waived,  and  resulted  in  a  judg- 
ment for  the  defendant,  on  a  special  finding  of 
facts.  Whereupon,  the  plaintiff  sued  out  this 
writ  of  error. 

A  sufficient  statement  of  the  facts  of  the  case 
appears  in  the  opinion  of  the  court. 

Me»»ra.  John  B.  Henderson,  H.  C.  Eioing' 
and  Jot.  Shippen,  for  plaintiff  in  error: 

The  plaintiff  in  error  insists  that  the  judg- 
ment of  the  lower  court  is  erroneous,  for  the 
reasons:  first,  that  the  line  of  the  ndlroad  is^ 
sutBciently  near  to  the  township  to  comply 
with  the  provisions  of  said  Act;  second,  that 
whether  the  road  be  far  from  or  near  to  the- 
township,  is  a  question  exclusively  for  the  con- 
sideration of  the  people  of  the  township  and 
the  county  authorities,  and  their  decision  is 
final  in  the  premises;  and  third,  tiie  recital  in 
the  bonds  that  tbev  were  issued  under  the  Act 
of  March  28,  18o8,  operates  as  an  estoppel 
against  the  townsbip,  and  makes  them  valid  in 
the  hands  of  an  innocent  holder  for  value. 

Von  Bbttrup  v.  Maditon,  1  Wall.,  296  (68  U. 
8.,  XVn.,  6^);  Meyer  v.  MtueaUru,  1  WaU., 
884  (68  U.S.,   XVII.,664). 

In  Knox  Co.  v.  AtpintoaU,  21  How.,  689  (tH 
U.  S.,  XVI., 208),  it  is  said:  "  The  bonds  on 
their  face  import  a  compliance  with  the  law 
under  which  they  were  issued  and  the  pur- 
chaser was  not  bound  to  look  further  for  evi- 
dence of  a  compliance  with  the  condition  of  the 
grant  of  the  power." 

See,  also.  Woods  v.  Lavyrenee  Oo.,l  Black, 
886  (66  U.  8.,  XVn.,  122) ;  Von  Rostrup  v. 
Madison  (tupra);  Ooloma  v.  Eaves,  92  U.  S.,  400 
(XXIIL,  681);  Humboldt Y.  Lotw,  92  U.  8.,  642 
(XXm.,  762):  MouUrie  Co.  v.  Bank,  92  U.  S., 
681  (XXin.,  681);  Qmr*.  v.  BoUes,  94  U.  S., 
109  (XXIV.,  47);  Oomrs.  T.  January,  94  U.  S  , 
306  CEXIV.,  Ill);  Pompton  v.  Qx^ter  Union, 
101  U.  S.,  200  (XXV.,  804);  Tipton  v.  Loco- 
motive Works,  103  U.  S.,  639  (XXVI.,  846);. 
Wainut  V.  Wade,  103  U.  8.,  695  (XXVI.,  530); 
Menashav.Mazard,  102  U.  8.,  95  (XXVI.,  86). 

When  bonds  purport  to  be  issued  under  a. 
particular  statute,  a  bona  fide  purchaser  is  au- 
thorized to  assume  that  all  the  conditions  and 
reciuirements  of  the  law  have  been  complied 
with. 

Marm  v.  Osuiego,  92  U.  8.,  687 (XXTIT.,  748); 
HumbMt  V.  Long  (supra);  Knox  Co.  v.  Aiipin- 
leaU  (supra). 

Messrs.  Alexander  Oxwvea,  Wm.  Toun^ 
and  W.  B.  Wilson  for  defendant  in  error. 

Mr.  JusUee  Harlaa  delivered  the  opinion 
of  the  court: 
This  is  an  action  upon  simdry  coupons  of 
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1>ond8  issued  in  November,  1868,  and  Marth, 
1869,  by  the  County  Court  of  Lafavette  Coun- 
ty, Missouri,  in  the  name  of  that  County,  and 
in  payment  of  a  subscription  by  it  made,  in  be- 
half of  Lexington  Township,  in  tliat  County, 
to  the  capital  stock  of  the  St.  Louis  and  St. 
Joseph  Railroad  Company,  a  corporation  cre- 
sted under  the  laws  of  that  State.  The  bonds 
recite  that  they  were  authorized  by  a  vote  of 
the  people,  and  also  that  they  were  issued 
"  Under  and  pursuant  to  an  order  of  the  Coun- 
ty Court  of  lifayette  County,  by  authority  of 
an  Act  of  the  General  Assembly  of  the  State  of 
Missouri,  approved  March  28,  1868,  entitled 
'  An  Act  to  Faciliate  the  Construction  of 
Kailroads  in  the  State  of  Missouri. ' " 

The  special  flndin;;  of  facts  presents  a  s  ^ 
question,  tiz.:  wheUier  there  was  lenslatlve 
authority  for  this  issue  of  bonds.  Its  decision 
depends  upon  the  construction  to  be  given  to 
that  part  of  the  before  mentioned  Act  which 
invests  county  courts  in  Missouri  with  power 
to  subscribe  m  behalf  of  townships,  in  their 
'  respective  counties,  to  the  capital  stock  of  any 
railroad  company  within  that  State,  building 
or  proposing  to  build  a  railroad  into,  through, 
or  near  such  township,  etc. 

When  these  bonds  were  voted  by  the  town- 
ship, as  well  as  when  they  were  issued,  the  St. 
Louis  and  St  Joseph  Railroad  Company  did 
not  propose  to  build  a  road  into  or  through 
Lexington  Township,  but  it  was  proposing  to 
build  the  road  which  its  charter  authorized  it 
to  construct  and  operate,  to  wit:  from  Rich- 
mond, in  Ray  County,  by  the  way  of  Platts- 
burg,  to  St.  Joseph,  in  Buchanan  County. 
Richmond  is  nine  miles  distant  from  Lexington 
Township  The  contention  of  the  defendant 
in  error  is,  that  a  road  so  far  away  was  not, 
within  the  provisions  of  the  statute,  near  to  the 
township. 

The  word  "  near  "  is  relative  in  its  significa- 
tion. What  would  be  near  in  one  locality 
would  not  be  in  another.  Each  case  must  tie 
governed  by  its  special  circumstances.  The 
main  inquiry  was,  whether  a  railroad,  when 
■constructed,  would  be  near  enough  to  contrib- 
ute to  the  convenience  or  advance  the  business 
interests  of  the  particular  township  involved. 
It  cannot  be  said,  as  matter  of  law,  that  this 
road  was  not  near  enough  to  Lexington  Town- 
ship to  bring  about  such  results.  Tliat  was  a 
question  which  the  people  of  that  township 
and  the  county  court  of  the  County  were  qual- 
ified and,  within  reasonable  limits,  authorized 
to  settle  for  themselves.  Their  action  in  favor 
■of  a  subscription  was  supplemented  by  pay- 
ment of  interest  for  three  years.  Under  tlieae 
circumstances,  as  between  the  township  and  a 
bona  fds  holder  for  value,  as  the  plaintiff  is 
conceded  to  be,  the  courts  should  acquiesce  in 
the  determination,  by  the  qualified  voters  and 
the  local  authorities,  that  the  road  in  question 
was  near  to  Lexington  Township.  If  there  was 
«rror,  in  this  determination,  it  is  not  so  plain 
as  to  justify  the  courts  in  disturbing  the  prac- 
tical construction  put  upon  the  statute,  at  the 
time  the  bonds  were  voted  and  issued,  by  those 
immediately  interested  in  executing  its  provis- 
ions. 

Von  Bottnip,  v.  Maditon,  1  Wall..  291  [68  IT. 
B.,  Xni.,  588];  Meyer  v.  Muteatine,  lb.,  891 
t68  U.  8.,  XVII.,  566]. 
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The  court  will  enjoin  any  Imitation  calcn- 
Isted  to  deceive  oniinary  purchasers. 

Cratcthm/  v.  T/iompaon,  4  Man.  &  G.,  886 ; 
Datu  ▼.  KendaU,  2  R  I. ,  666  ;  Holmet  v.  Holme*, 
S7  Conn. ,  278 ;  Wotlier»poon  v.  Ourrie,  23  Law  T. 
«I.  8.),  260 ;  Hookhcm  v.  PoUage,  2«  L.  T.  m. 
%.),  756 

It  is  not  necessary  that  the  imitation  should 
ie  complete  ;  it  may  be  limited  and  partial. 

Lotkwood  V.  Boniinek,  2  Daly  (N.  Y.),  521 ; 
JVBTiife*  V.  W«ic(T,10Beav.,207;  Coffeen\.  Brun- 
*>»,4  McLean,  516  ;  Mfg.  Co.  v.  I^r,  2  Sandf. 
8.  C,  599 ;  Bhrimpton  v.  Laigltt,  18  Beav.,  164 ; 
dark  v.  CZarA,  25  Barb.,  76 :  WliiUs  Lead  Go.  v. 
Mamry,  25  Barb.,  416 ;  HoHeOer  ▼.  VowirMe,  1 
Dill.,  329. 

It  need  not  be  intentionally  deceptive. 

MiUingUm  v.  Fox,  3  31yl.  &  C,  888;  5.  C, 
Cox,  Am.  T.  M.  Cas.,  (i42;Dalev.  BmWiton,  12 
Abb.  Pr.,  287;  S.C.,  Cox,  Am.T.  M.  Cas.,  282. 

It  is  no  defense  that  the  imitator  informs 
purchasers  of  the  imitation.  It  ia  no  answer 
for  the  defendants  to  say  that  they  sold  the  bit- 
ters as  theirs. 

Coat*  V.  Bolbrook,  2  Sandf.,  Ch.,  586;  &  C, 
Cox,  Am.T.  M.  Cas., 20;  OhapptUy.  Davidson,  2 
Kay  &  J.,  128. 

It  is  Eufflcient  to  show  that  the  imitation  has 
led  or  is  likely  to  lead  to  mistakes. 

Clemmt  v.  Maddick,  5  Jur.  (N.  8.),  598. 

Mr.  'William  Henry  Clifford,  for  appel- 


Mr.  Jv-ttiee  Field  delivered  the  opinion  of 
the  court: 

This  is  B  suit  in  equity,  to  restrain  the  de- 
fendants from  using  an  alleged  trade-mark  of 
the  complainant,  upon  certain  medicines  pre- 
pared by  them,  and  to  compel  an  accounting 
for  the  profits  made  from  its  use  in  their  sale 
of  the  medicines ;  also,  the  payment  of  dam- 
a|;es  for  their  infringement  of  the  complainant's 
ruhts. 

The  complainant,  aCorporation  formed  under 
the  laws  of  New  York,  manufactures  in  that 
State,  medicines  designated  as  "Atwood's  Veg- 
etable Physical  Jaundice  Bitters ; "  and  claims 
as  its  tmde-mark  this  designation,  with  the  ac- 
companying labels.  Whatever  right  it  possesses 
it  derives  by  various  metiie  assignments  from 
one  Moses  Atwood,  of  Georgetown,  Massachu- 
setts. The  bill  alleges  that  the  complainant  is 
and  for  a  long  time  previous  to  the  grievances 
complained  of  was  the  manufacturer  and  vendor 
of  tiiie  medicine  mentioned  ;  that  it  is  put  up  and 
sold  in  glass  bottles  with  twelve  panel-shaped 
sides,  on  five  of  which  in  raised  words  and  let- 
ters "Atwood's  Genuine  Physical  Jaundice  Bit- 
tcrs,G«orgetown,Mass.,"are  blown  in  the  glass, 
each  bottle  containing  about  a  pint,  with  a  light 
yellow  printed  label  pasted  on  the  outside  desig- 
nating the  many  virtues  of  the  medicine,  and 
the  nuuiDcr  in  which  it  is  to  be  taken  ;  and  stat- 
ing that  it  is  manufactured  by  Moses  Atwood, 
Gmrgetown,  Mass.,  and  sold  by  his  agents 
throughout  the  United  States. 

The  bill  also  alleges  that  the  bottles  thus  filled 
and  labeled  are  put  up  in  half-dozen  packages 
with  the  same  label  on  each  package ;  that  the 
medicine  was  first  invented  and  put  up  for  sale 
about  fwenty-flve  years  ago  by  one  Ur.  Moses 
Atwood,  formerly  of  Georgetown,  Massachu- 
setts, by  wliom,  and  his  assigns  and  successors, 
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it  has  been  ever  since  sold  "By  the  name,  and 
in  the  manner,  and  with  the  trade-marks,  label 
and  description  substantially  the  same  as  afore- 
said ; "  that  the  complainant  is  the  exclusive 
owner  of  the  formula  and  recipe  for  maldng 
the  medicine,  and  of  the  right  of  using  the  said 
name  or  designation,  together  with  uie  trade- 
marks, labels  and  good  wUl  of  the  business  of 
making  and  selling  the  same  ;  that  large  sales 
of  the  medicine  under  that  name  and  designa- 
tion are  made,  amounting  annually  to  twelve 
thousand  bottles ;  that  the  defendants  are  man- 
ufacturing and  selling  at  Portland,  Me. ,  and  at 
other  places  within  the  United  States,  unknown 
to  the  complainant,  an  imitation  of  the  medi- 
cine, with  tne  same  designation  and  labels,  and 
put  up  in  similar  bottles,  with  the  same,  or 
nearly  the  same,  words  raised  on  their  sides,  in 
fraud  of  the  rights  of  the  complainant  and  to 
its  serious  injury;  that  this  imitation  article  is 
calculated  and  was  intended  to  deceive  pur- 
chasers, and  to  mislead  them  to  use  it  instead 
of  the  genuine  article  manufactured  by  the 
complainant,  and  has  had  and  does  have  that 
efFc«t.  The  bill,  therefore,  prays  for  an  injunc- 
tion to  restrain  the  defendants  from  aflSxing  or 
applying  the  words  "Atwood's  Vegetable  Phys- 
ical Jaundice  Bitters,"  or  either  of  them,  or  any 
imitation  thereof,  to  any  medicine  sold  by  them, 
or  to  place  them  on  any  bottles  in  which  it  is 
put  up ;  and,  also,  from  using  any  labels  in 
imitation  of  those  of  the  complainant.  It  also 
prays  for  an  accounting  of  profits  and  for  dam- 
ages. 

Among  the  defenses  interposed  are  these : 
that  Moses  Atwood  never  claimed  any  trade- 
mark of  the  words  used  in  connection  with  the 
medicine  manufactured  and  sold  by  him;  and 
assuming  that  he  had  claimed  the^  words  used 
as  a  trade-mark,  and  that  the  right  to  use  them 
had  been  transferred  to  the  assignors  of  the 
complainant,  it  was  forfeited  by  the  misrej)re- 
sentation  as  to  the  manufacture  of  the  medicine 
on  the  labels  accompanying  it,  a  misrepresen- 
tation continued  by  the  complainant. 

In  the  view  we  take  of  the  case,  it  will  not 
be  necessary  to  consider  the  first  defense  men- 
tioned, nor  the  second,  so  far  as  to  determine 
whether  the  right  to  use  the  words  mentioned  as 
a  trade-mark  was  forfeited  absolutely  by  the  as- 
signor's misrepresentations  as  to  the  manufact- 
ure of  the  article.  It  is  sufficient  for  the  dis- 
position of  the  case,  that  the  misrepresentation 
has  been  continued  by  the  complainant.  A 
court  of  equity  will  extend  no  aid  to  sustain  a 
claim  to  a  trade-mark  of  an  article,  which  is  put 
forth  with  a  misrepresentation  to  the  pubUc  as 
to  the  manufacturer  of  the  article,  and  as  to  the 
place  where  it  is  manufactured,  both  of  which 
particulars  were  originally  circumstances  to 
guide  the  purchaser  of  the  medicine. 

It  is  admitted  that  whatever  value  Oxe  medi- 
cine possesses  was  given  to  it  by  its  original 
manufacturer,  Moses  Atwood.  He  lived  in 
Georgetown,  Massachusetts.  He  manufactured 
the  medicine  there.  He  sold  it  with  the  desig- 
nation that  it  was  his  preparation,  "  Atwooas 
Vegetable  Phvsical  Jaundice  Bitters,"  and  was 
manufactured  there  by  him.  As  the  medicine 
was  tried  and  proved  to  be  useful,  it  was 
sought  for  under  that  designation,  and  that  pur- 
chaSers  might  not  be  misled,  it  was  always  ac- 
companied with  a  label,  showing  by  whom  and 
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St  what  place  It  was  prepared.  These  state- 
ments were  deemed  important  in  promotinK 
the  use  of  the  article  and  its  sale,  or  tney  would 
not  have  been  continued  by  the  assignees  of  the 
origiiial  inventor.  And  yet  thev  could  not  be 
usS  with  any  honest  purpose  when  both  state- 
ments had  ceased  to  be  true.  It  is  not  honest 
to  state  that  a  medicine  is  manufactured  by 
Moses  Atwood,  of  Georgetown,  Massachusetts, 
when  it  is  manufactured  by  the  Manhattan 
Medicyie  Company  in  the  Citr  of  New  York. 

Anyone  has  an  unquestionable  right  to  affix  to 
articlee  manufactured  by  him  a  mark  or  device 
not  previouslv  appropriated,  to  distinguish 
tiiem  from  articles  of  &e  same  general  charac- 
ter manufactured  or  sold  by  others.  He  may 
thus  notify  the  public  of  the  origin  of  the  arti- 
cle and  secure  to  himself  the  benefits  of  any 
particular  excellence  it  may  possess  from  the 
manner  or  materials  of  its  manufacture.  His 
trade-mark  is  both  a  sign  of  the  quality  of  the 
article  and  an  assiuance  to  the  public  uiat  it  is 
the  genuine  product  of  hia  manufacture.  It 
thus  often  becomes  of  great  value  to  him,  and 
in  its  exclusive  use  the  court  will  protect  him 
against  attempts  of  others  to  pass  oil  their  prod- 
ucts upon  the  public  as  his.  This  protection 
is  afforded  not  onljr  as  a  matter  of  justice  to 
him,  but  to  prevent  imposition  upon  the  public. 
Mfg.  Cb.v.  i^nar,  101 U.  8.,  64  [XXV.,  994l 

The  object  of  the  trade-mark  being  to  indi- 
cate, by  its  meaning  or  association,  the  origin  or 
ownership  of  the  article,  it  would  seem  that 
when  a  right  to  its  use  is  transferred  to  others, 
either  by  act  of  the  original  manufacturer  or  by 
operation  of  law,  the  fact  of  transfer  should  be 
steted  in  connection  with  its  use  ;  otherwise  a 
deception  would  be  practiced  upon  the  public 
and  the  very  fraud  accomplished,  to  prevent 
which  courts  of  equity  interfere  to  protect  the 
exclusive  right  of  the  original  manufacturer. 
If  one  affix,  to  goods  of  liis  own  manufacture, 
signs  or  marks  which  indicate  that  they  are  the 
manufacture  of  others,  be  is  deceiving  the  pub- 
lic and  attempting  to  pass  u^n  them  goods  as 
possessing  a  quality  and  merit  which  another's 
skill  has  given  to  similar  articles,  and  which  his 
own  manufacture  does  not  possess  in  the  estima- 
tion of  purchasers.  To  put  forth  a  statement, 
therefore,  in  the  form  of  a  circular  or  label  at- 
tached to  an  uticle,  that  it  is  manufactured  in  a 
particular  place,  by  a  person  whose  manufact- 
ure there  had  acquired  a  great  reputation, 
when,  in  fact,  it  ismanufactiued  by  a  different 
person  at  a  different  place,  is  a  fraud  upon  the 
public  which  no  court  of  equity  will  counte- 
nance. 

This  doctrine  is  illustrated  and  asserted  in 
the  case  of  Leatlier  Cloth  Oo.  v.  Anwriean  Leatli- 
«r  Cloth  Co.,  which  was  elaborately  considered 
by  Lord  ChaneMor  Westbury,  and  afterwards 
in  the  House  of  Lords,  on  appeal  from  his  de- 
cree. 4  De  a.  J.  &  S.,  187,  and  11  H.  of  L. 
Cas.,  628. 

In  that  case,  an  injtmction  was  asked  to  re- 
strain the  defendant  from  using  a  trade-mark 
to  designate  leather  cloth  maniuactured  by  it, 
which  trade-mark  the  complainant  claimed  to 
own.  The  article  known  as  leather  cloth  was 
an  American  invention,  and  was  originally 
manufactured  by  J.  R  and  C.  P.  Crockett,  at 
Newark,  New  Jersey.  Agents  of  theirs  sold 
the  article  in  England  as  "Crockett's  Leather 
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Cloth."  Afterwards  a  company  was  fonned 
entitied  "  The  Crockett  International  Leather 
Cloth  Company,"  and  the  business  prerionaly 
carried  on  by  Qie  Crocketts  was  transferred  t» 
this  company,  which  carried  on  businew  tl 
Newark,  in  America,  as  a  chartered  company, 
and  at  West  Ham,  in  England.as  a  partoershlp. 
In  1866,  one  Dodge  took  out  a  patent  in  Englaod 
for  tanning  leather  cloth  and  transferred  it  t» 
this  company.  In  1857  the  complainant  com- 
pany was  incorporated,  and  the  intemationtl 
company  sold  and  assign^  to  it  the  budnesi' 
earned  on  at  West  Ham,  together  with  the  let- 
ters patent,  and  full  authority  to  use  the  tnde- 
mark  which  had  been  previously  used  by  it  in 
England.  A  smaU  part  of  the  leather  cloth, 
manufactured  by  the  complainant  company  ^as 
tanned  or  patented.  It,  however,  used  a  label 
which  represented  that  the  articles  stamped 
with  it  were  the  goods  of  the  Crockett  Inter- 
national Leather  Cloth  Company ;  that  they 
were  manufactured  by  J.  R.  and  C.  P.  Crodc- 
ett ;  that  they  were  tanned  leather  cloth ;  that 
they  were  patented  Taj  a  patent  obtained  in 
1836,  and  were  made  either  m  the  United  States 
or  at  West  Ham,  in  England.  Each  of  these 
statements  or  representations  was  untrue  so  far 
as  they  applied  to  the  goods  made  and  sold  by 
the  compkinant. 

The  defendant  having  used  on  goods  manti- 
factured  by  it  a  mark  having  some  resemblance 
to  that  used  by  the  complainant,  the  latter 
brought  suit  to  enjoin  the  use.  Viu-  Chanedtor 
Wood  granted  the  injunction,  but  on  appeal  to 
the  Lord  Chancellor  the  decree  was  reversed 
and  the  bill  dismissed.  In  giving  his  decision 
the  Lord  Chancellor  said  that  the  exclusive  ri^ 
to  use  a  trade-mark  with  respect  to  a  vendioW 
commodity  is  rigbtiy  called  property;  that  the 
jurisdiction  of  the  court  in  the  protection  ol 
trade-marks  rests  upon  property,  and  that  the 
court  interferes  by  injunction  because  that  is  the 
only  mode  by  which  property  of  that  descrip- 
tion can  be  effectually  protected.  But,  he  added: 
"When  the  owner  oi  the  trade-mark  applies  fw 
an  injunction  to  restrain  the  defendant  from  in- 
juring his  property  by  making  false  representa- 
tions to  the  public,  it  is  essential  that  the  plai^^ 
iff  should  not  in  his  trade-mark,  or  in  the  busi- 
ness connected  with  it,  be  himself  guilty  of  any 
false  or  misleading  representation;  for  if  the 
plaintiff  makes  any  material  false  statement  in 
connection  with  tne  property  be  seeks  to  pro- 
tect, he  loses  and  very  justiy,  his  right  to  claim 
the  assistance  of  a  court  of  equity."  And  again; 
"Whero  a  symbol  or  label,  daimed  as  a  trade- 
mark, is  so  constructed  or  worded  as  to  make 
or  contain  a  distinct  assertion  which  is  false,  I 
think  no  property  can  be  claimed  in  it;  or  in 
other  woros,  the  right  to  the  excluaive  oae  of  It 
cannot  be  maintained." 

When  the  case  reached  the  House  of  Lords  the 
correctness  of  this  doctrine  was  recognized  by 
Lord  Cranworth,  who  said  that  of  the  justice  A 
the  principle  no  one  could  doubt;  taat  it  is 
founded  in  honesty  and  good  sense,  and  rests  oa 
authority  as  well  as  on  princit^e,  althou^  the 
decision  of  the  House  was  placed  on  another 
groimd. 

The  soundness  of  the  doctrine  declared  by  the 
Lord  Chancellor  has  lieen  recognized  in  numer- 
ous cases.  Indeed,  it  is  but  an  application  of 
the  common  maxim,  that,  he  who  seeks  equity 
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must  present  Wmself  in  court  with  clean  hands. 
If  Us  case  discloses  fraud  or  deception  or  mis- 
tepresentatiou  on  his  part,  relief  there  will  be 
^Dled. 

Long  before  the  case  cited  was  before  the 
«ourt8,  this  doctrine  was  applied  when  protec- 
tion was  sought  in  the  use  of  trade-marks.  In 
Bidding  v.  Aw.,  8  Sim  ,  4T7,  which  was  before 
Tfc<-CK<in««BorShadwellinl887,itappearedthat 
tbe  complainant  was  engaged  in  selling  a  mixed 
tea  composed  of  different  Kinds  of  black  tea,  un- 
derthe  name  of  "Howqna's  Mixture,"  in  pack- 
ages having  on  three  of  their  sides  a  printed  label 
with  these  words.  The  defendant  having  sold 
tea  nnder  the  same  name,  and  in  packages  with 
amilar  labels,  the  complainant  applied  for  an 
injunction  to  restrain  him  from  so  doing.  An 
«i  parte  injonction,  granted  in  the  first  instance, 
was  dissolved,  it  appearing  that  the  complain- 
ant had  made  false  statements  to  the  public  as 
to  the  teas  of  which  his  mixture  was  composed, 
and  as  to  the  mode  in  which  they  were  procured. 
"It  is  a  clear  rule,"  said  the  Vice-Chancellor. 
"  laid  down  by  courts  of  equitv,  not  to  extend 
tbeir  protection  to  persons  whose  case  is  .not 
founded  in  truth." 

In  Parry  v.  Truefitt,  6  Beav.,  66,  which  was 
before  Lord  Langdale,  Master  of  the  Rolls,  in 
1843,  a  similar  ruling  was  had.  There  it  ap- 
peared that  one  Leatbart  had  invented  a  mixt- 
nre  for  the  hair,  the  secret  and  receipe  for  mix- 
ing which  he  had  conveyed  to  the  plaintiff,  a 
hair-dresser  and  perfumer,  who  gave  to  the 
composition  the  name  of  "  Medicated  Mexican 
Balm,"  and  sold  it  as  "Perry's  Medicated  Mexi- 
can Balm."  The  defendant,  one  Truefitt,  a  ri- 
val hair-diesser  and  perfumer,  commenced  sell- 
ing a  composition  similar  to  that  of  plaintiff,  in 
bottles  with  labels  doselv  resembling  those  used 
by  him.  He  designated  his  composition  and 
aolditas  "Truefitfs  Medicated  Mexican  Balm." 
The  pinfatiff  thereupon  filed  his  bill,  alleging 
that  the  name  or  designation  of  "Medicated 
Mexican  Balm  "  had  become  of  great  value  to 
him  as  his  trade-mark,  and  seeking  to  restrain 
the  defendant  from  its  use.  It  app^red,  how- 
ever, that  the  plaintiff,  in  bis  advertisements  to 
the  public,  liad  falsely  set  forth  that  the  compo- 
a'tion  was  "  a  highly  concentrated  extract  from 
vegetable  balsamic  productions  "  of  Mexico,and 
was  prepared  from  "  an  original  recipe  of  the 
learned  J.  F.  Von  Blumenbach,  and  was  recent- 
ly presented  to  the  proprietor  bv  a  very  near  re- 
lation of  that  illustrious  physiologist;  and  the 
court,  therefore,  refusea  the  injunction,  the 
Master  of  the  Rolls  holding  that,  in  the  face  of 
such  a  misrepresentation,  the  court  would  not 
interpose  in  the  first  instance,  citing  with  ap- 
proval iba  decision  in  the  case  of  Pidding  v. 
lime. 

In  a  case  in  the  Sui)erior  Court  in  the  City  of 
Wew  York,  Fetridge  v.  WeUt,  4  Abb.  Pr.,  144, 
this  subject  was  very  elaborately  and  ably  treated 
by  Cki^  Juttice  Duer.  The  plaintiff  there  h.id 
nirchased  a  recipe  for  making  a  certain  cosmet- 
ic, which  he  sold  under  the  name  of  "  The  Balm 
of  a  Thonsand  Flowers."  The  defendants  com- 
menced the  manufacture  and  sale  of  a  similar 
article,  which  they  called  "  The  Balm  of  Ten 
Thooaand  Flowers."  The  complainant,  claim- 
ing the  name  used  by  him  as  a  trade-mark, 
Inmif  bt  suit  to  enjoin  the  defendants  in  the  al- 
leged infringement  upon  his  rights.    A  tempo- 
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rary  injunction  was  granted,  but  afterwards, 
upon  the  coming  in  of  the  proofs,  it  was  dis- 
solved. It  appeared  that  the  main  ingredients 
of  the  compound  were  oil,  ashes  and  alcohol, 
and  not  an  extract  or  distillation  from  flowers. 
Instead  of  being  a  balm  the  compound  was  a 
soap.  Thecourt  said  it  was  evident  that  the  name 
was  given  to  it  and  used  to  deceive  the  public, 
to  attract  and  impose  upon  purchasers;  that  no 
rn>resentation  could  be  more  material  than  that 
of  the  ingredients  of  a  compound  recommended 
and  sold  as  a  medicine;  that  there  was  none  so 
likely  to  induce  confidence  in  its  use,  and  none, 
when  false,  that  would  more  probably  be  at- 
tended with  injurious  consequences.  And,  it 
also  said:  "  Those  who  come  into  a  court  of 
equity,  seeking  equity,  must  come  with  pure 
hands  and  a  pure  conscience.  If  they  claim  re- 
lief against  the  frauds  of  others,  they  must  them- 
selves be  free  from  the  imputation.  If  the  sales 
made  by  the  plaintiff  and  his  firm  are  effected, 
or  sought  to  be,  by  misi'epresentation  and  false- 
hood, they  cannot  be  listened  to  when  they  com- 
plain that,  by  the  fraudulent  rivalry  of  others, 
their  own  fraudulent  profits  are  diminished.  An 
exclusive  privilege  for  deceiving  the  public  is 
assuredly  not  one  that  a  court  of  equity  can  be 
required  to  aid  or  sanction.  To  do  so  would 
be  to  forfeit  its  name  and  character."  See,  also, 
Seabary  v.  Oroitenor,  14  Bhitchf .,  263;  Eobbfv. 
Franenis,  19  How.  Pr.,  B67;  OonrullT.  Seed, 
128Mass.,477;  Palmers.  IIamt,60FA. St., 166. 

The  doctrine  enunciated  in  all  these  cases  ia 
founded  in  honesty  and  good  sense;  it  rebukes 
fraud  and  encourages  fair  dealing  with  the  pub- 
lic. In  conformity  with  it,  this  case  has  no 
standing  before  a  court  of  eauity.  T/ie  decree 
of  the  court  heUne  dismissing  uie  oiU  must,  tfiere- 
fore,  be  affirmed;  and  it  is  so  ordered. 

True  copy.   Test : 

James  H.  UoEenney,  Clerk,  Sup.  Court,  U.  8. 


Be  Parte: 
In  the  Matter  of  EMERT  B.  NORTON.  Peti- 
tioner. 

(See  8.  C,  Reporter's  ed.,  837-243). 

Final  decree — what  is. 

Ta  an  action  to  set  aatde  proceedings  of  foreclosure 
and  to  obtain  a  conveyaace  of  the  mortgaged  prop- 
erty, a  decree  Is  final  tor  the  purpoee  of  an  appeal, 
which  settles  every  question  in  dupute  between  the 
parties,  and  leaves  nothing  to  be  done  but  to  com- 
plete the  sale  under  the  proceedings  for  foreclosure, 
and  hand  over  the  surplus  as  the  decree  directs. 

[No.  10,  Orig.] 
Submitted  Mar.  19, 1S8S.    Decided  Apr.  t,  1883. 

APPLICATION  for  a  writ  of  mandamus. 
The  history  and  facts  of  the  case  appear 
in  the  opinion  of  the  court. 

Mestrs.  J.  D.  Rouae  and  Clutrlee  C»>e, 
for  petitioner: 

A  final  decree  is  one  which  disposes  of  the  con- 
troversy between  the  parties. 

Forgayy.  Oonrad,  6  How.,  201;  Thomipson-v. 
Dean,  7  Wall.,  842  r74  U.  8.,  XIX.,  94];  R. 
B.  Co.  V.  BradUv,  7  Wall.,  576 (74  U.  8.,  XIX., 
274);  StowM  v.  Bank,  10  WalL,  587  (77  U.  8., 

KOTB.— IFhat  <i  .^iTtoI  decTM  or  iud(;nient  Q^  «t<i(«  or 
other  court  from  whtoh  oppeal  lies.  See  now  to  Gib- 
bons V.  Ogaen,  19  U.  &  (6  Wheat),  M& 
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XIX.,  1038) ;  WhiUng  v.  Bank,  18  Pet.,  16  ; 
Bav  V.  Lav),  8  Cianch,  170 ;  Comr$.  y.  lite<u, 
98  U.  8.,  118  (XXni.,  824). 

These  authorities  demonstrate  that  the  decree 
tinder  consideration  is  a  final  one. 

The  petitioner  is  without  remedy  in  the  prem- 
ises,  except  bv  the  aid  of  this  court ;  and  it  is 
now  well  settled  that  where,  on  an  appeal  from 
the  district  to  the  circuit  court,  the  latter  court, 
■without  considering  the  exceptions  or  errors  as- 
signed, dismisses  the  cause  for  want  of  juris- 
diction, mandamus,  and  not  error  or  appeal,  is 
the  proper  remedy.  Ini.  Co.  v.  Coautock,  16 
■Wall.,  258  (88  U.  8.,  XXI.,  498);  S.  B.  Co.  v. 
Wiiteaa,  28  Wall.,  607  (90  U.  S,  XXIH.,  108); 
£!x parte  Board,  105  U.  8..  578  (XXVI.,  1176); 
JBk parte  Bradstreet,  7  Pet.,  634;  Separte  Bus- 
tell,  13  Wall.,  670  (80  U.  8.,  XX.,  684). 

Mr.  John  A.  Campbell,  for  respondent: 

This  decree  is  not  final  within  the  meaning 
of  Section  631  of  the  Revised  Statutes.  Unless 
the  decree  of  the  district  court  be  final,  an  ap- 
peal is  not  authorized. 

Mordecai  v.  Lindsay,  19  How.,  199  (60  U.  8., 
XV.,  624);  Montgomery  v.  Anderson,  21  How., 
886  (62  U.  8.,  XVI.,  160). 

The  mere  dissolution  of  the  injimction  is  not 
the  subject  of  revision  in  any  court,  on  appeal 

Verden  v.  GoUman,  18  How.,  86  (59  U.  8., 
XV.,a72);  JEi>parteSehii:ab,9fyV.  S.,240(XXV., 
105);  Buffington  v.  Sarvey,  95  U.  S..99  (XXIV., 
881). 

The  retention  of  control  over  the  sheriff,  the 
directions  in  respect  to  the  sale  and  the  distri- 
bution of  the  proceeds,  and  the  reservation  of 
the  subject  of  costs  and  the  avoidance  of  a  de- 
cree to  dismiss  the  bill  against  Frellsen,  furnish 
satisfactory  evidence  that  the  district  court  had 
not  designed  to  make  a  tinal  decree  at  this  date. 

BeOe  V.  Brtssdl,  19  How.,  284(60 U.  S.,  XV., 
668);  Barnard  y.  ©lAion,  7How.,653;  Oushirw 
V.  Laird,  15  Blatchf.,  219,  236-8. 

The  question  whether  a  court  can  exercise 
jurisdiction  under  the  Constitution  and  laws. 
Is  involved  in  every  judicial  Act.  It  has  not  been 
considered  that  when  the  decision  has  been 
made,  the  court  can  be  ordered  to  justify  its 
judgment,  and  that  the  litigation  should  be  con- 
ducted between  the  plaintiff  and  the  judge. 

The  authorities  seem  to  be  to  Uie  contrary  of 
this.  No  mandamus  is  allowable.  Eg  parte 
Newman,  14  WaU.,  162  (81  U.  8.,  XX.,  877) ; 
High,  Extr.  Legal  Rem.,  sees  188,  189, 190; 
SttUe  T.  Morgan,  12  La.,  118. 

Mr.  OMefJuttiee  Wait«  delivered  the  opin- 
ion of  the  court: 

This  is  an  application  for  a  writ  of  mandiMntM 
to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  requiring  that 
court  to  take  jurisdiction  of,  and  hear  and  de- 
termine an  appeal  by  the  petitioner,  Emeiy  E. 
Norton,  from  a  decree  of  the  district  court  of 
that  district. 

The  case  as  presented'shows  that  Norton,  be- 
ing assignee  in  bankruptcy  of  Oovy  Hood,  filed 
in  the  district  court  a  bUl  in  equity  against 
Hood,  the  bankrupt,  John  Asbeiry,  sheriff  of 
the  Parish  of  East  Carroll,  and  Henry  Frellsen, 
setting  forth  that  Hood,  being  insolvent,  in 
April,  1866,  confessed  a  judgment  in  favor  of 
Frellsen  for  |89,819.49;  that  in  July,  1868,  exe- 
cution was  issued  on  this  judgment  and  levied 
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on  three  plantations  belonging  to  Hood,  known, 
respectively,as  "Black  Bayou,"  "Home  Plsce," 
and  "Hood  and  Wilson  Place;"  that  on  thefith 
of  September,  1868,  there  was  a  pretended  rale- 
of  these  plantations  to  Frellsen  under  an  execu- 
tion issued  on  his  judgment  for  the  sum  of 
(24,000  ;  that  on  the  23d  of  November,  1868, 
another  execution  was  issued  on  the  judgment 
and  levied  on  other  property,  whidt  was  also- 
nominally  sold  under  the  execution  to  Frdlsen; 
that  in  December,  1869,  the  Black  Bayou  {dan- 
tation  was  sold  to  William  Ailing  for  $32,000, 
one  half  of  which  was  paid  in  caSi,  and  forth» 
other  half  Frellsen  took  from  Ailing  a  hijf  in- 
terest in  the  land;  that  in  January,  1869,  Hood 
was  adjudged  a  bankrupt  on  his  own  petition, 
and  in  January,  1871,  received  his  diKharge ; 
that  in  May,  1871 ,  Frellsen  re-conveyed  to  Hood 
all  the  property  he  had  bou^t  under  the  exe- 
cutions, except  the  Black  Bayon  pIsntatiaDi, 
for  $30,152,  payable  in  seven  installments,  and 
evidenced  by  mortgage  notes ;  that  all  these 
transactions,  except  the  sale  of  the  one  half  of 
the  Black  Bayou  plantation  to  Ailing,  were  a 
fraud  upon  the  bankrupt  law,  and  devised  lot 
the  purpose  of  giving  Frellsen  an  unlawful 
preference  and  to  keep  the  property  from  tlie 
other  creditors;  that  from  the  bc^innini'  it  was 
the  understanding  between  Hood  and  frellsen 
that  Frellsen  should  buy  the  property  under  his 
judgment,  hold  it  for  Hood  during  the  bank- 
niptcy  proceedings,  and  then  reconvey  it  to 
Hood,  subject  only  to  any  balance  that  mi^ht 
remain  due  upon  the  judgment,  after  dednctuig 
the  rents  and  profits  and  the  proceeds  of  any 
sales  in  the  meantime  received  by  Frellsen;  and 
that  all  the  facts  were  unknown  to  Norton,  the 
assignee,  until  certain  disclosures  were  made 
on  me  trial  of  a  suit  between  Frellsen  and  Hood 
in  the  Thirtefinth  District  Court  of  the  Parish 
of  East  Carroll,  growing  out  of  proceedings  by 
Frellsen  to  foreclo.se  his  mortgage  notes  received 
on  the  reconveyance  of  the  property.  Itfuriiier 
appears  that  in  the  proceemngs  for  foreclosure, 
Asberry,  the  sheriff,  had  been  empowered  to 
sell  the  property  reconveyed  to  Hood  to  pay 
what  remained  due  on  the  mortgage  debt. 

The  prayer  of  the  bill  of  Norton,  as  stated  in 
the  petition  for  mandanius,yraa  that  Norton  "Be 
decreed  to  be  the  owner,  in  his  capacity  as  as- 
signee of  said  bankrupt,  of  all  the  property  de- 
scribed in  bis  said  bill,  from  the  29th  day  of 
December,  1868  (when  said  Hood  filed  his  pe- 
tition to  be  decreed  a  bankrupt),  and  entitlea  to 
recover  the  rents  and  revenues  thereof  from  the 
said  Hood  and  Frellsen;  that  said  Hood  be  or- 
dered to  transfer  to  complainant  the  propertr 
reconveyed  to  him  by  said  Frellsen  as  aforesaid: 
that  the  mortgage  put  upon  the  same  by  said 
Hood  in  favor  of  said  Frellsen  be  canceled,  an- 
nulled and  erased,  and  the  sale  tiiereof ,  tindet 
said  executory  process  foreclosing  said  mort- 
gage, or  any  other  process  against  said  Hood, 
be  enjoined  and  prohibited;  that  said  Fxeilsea 
be  ordered  and  decreed  to  convey  to  compta^- 
ant  one  half  of  the  Black  Bayou  plantation, 
which  he  had  retained  by  some  arrai^ement 
with  William  Ailing,  the  purchaser,  anoTtopcy 
the  complainant  the  sum  of  sixteen  thousand 
dollars,  received  from  said  Ailing^  for  Uie  ask 
of  the  other  half  of  said  plantation,  together 
with  the  interest  thereon  from  the  date  ca  wid 
sale,  and  for  general  relief,  process,  etc." 
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Answers  were  flled  and  testimony  taken.  Aft- 
er bearing,  the  district  court  entered  a  decree 
declaring '  "That  the  judgment  in  favor  of  Henry 
Ftellsen  against  Govy  Hood,  in  the  Parisli  of 
Carroll,  in  the  year  1666,  and  the  executions 
thereunder  in  1868,  with  the  sales  and  convey- 
aixes  by  the  sheriff,  as  shown  in  the  record, 
,  lure  been  established  as  valid  and  operative, 
tod  tbst  no  fraud,  collusion  nor  malpractice  is 
established  against  him;  that  these  proceedings 
entitle  him  to  the  property  so  conveyed  to  him, 
diacbarged  of  any  claim  of  the  plaintiff  In  this 
suit;"  and  further  declaring  "That  whatever  sur- 
plus may  arise  from  the  sale  of  the  property 
under  the  process  in  favor  Henry  Frellsen  *  •  • 
which  is  aescribed  in  the  plaintiff's  bill  and 
wliich  is  now  held  by  the  sheriff,  and  has  been 
levied  on  the  plantations  known  as  the  Home 
Place  and  Hood  &  Wilson  Place,  the  said  sur- 
plns  shall  not  be  paid  to  the  said  Hood,  but 
shall  be  paid  to  the  complainant  •  •  *  after  de- 
dncting  such  costs  as  this  court  may  decree  shall 
be  raid  out  of  thesame."  The  injunction  which 
had  been  allowed  restraining  the  sheriff  from 
the  execution  of  the  process  was  dissolved  and 
be  was  permitted  to  proceed,  but  was  to  dispose 
of  the  surplus  that  might  remain  in  his  hands 
after  the  payment  of  the  debt  specified  in  the 
process  as  due  to  Frellsen,  and  the  costs  of  suit, 
88  directed  by  the  District  Court  of  the  United 
States.     Leave  was  granted  the  complainant 
to  apply  for  further  orders,  regulating  the  sale 
in  respect  to  time,  and  appraisement  and  sale 
on  credit,  according  to  the  laws  of  Louisiana. 
The  dieriff  was  directed  to  make  a  return  of 
his  sale  to  the  District  Coui't  of  the  United 
States,  and  the  question  of  costs  was  reserved 
until  Uie  coming  in  of  the  return. 

From  ttak  decree  an  appeal  was  taken  to  the 
dtcoit  coart  where,  on  the  27th  of  May,  1883, 
the  appeal  was  dismissed  on  the  ground  that  the 
decree  appealed  from  was  not  a  final  decree 
within  the  meaning  of  that  term  as  used  in  the 
statute  regulating  appeals  from  the  district  to 
the  circuit  court  The  writ  now  asked  for  is  to 
require  the  drcuit  court  to  set  aside  its  order  of 
dismissal  and  take  jurisdiction. 

We  Iiave  had  occasion  at  thepresent  Term,  in 
Boihcifk  V.  Brinkerhojflanteji],  Orant  v.  Life 
In$.  Go.  {ante,  237],  and  B.  Co.  v.  Exprest  Go. 
[ante,  688],  to  state  the  rule  applicable  to  the  de- 
termination of  the  question  here  involved,  and 
we  there  say:  "A  decree  is  final  for  the  purpose 
of  an  appeal  *  *  *  when  it  terminates  the  litiga- 
tion between  the  parties,  and  leaves  nothing  to 
be  done  but  to  enforce  by  execution  what  nas 
been  determined."    Under  this  rule,  we  think, 
this  appeal  was  well  taken.    The  decree  settled 
every  question  in  dispute  between  the  parties, 
and  left  nothing  to  be  done  but  to  complete  the 
tale  uitder  the  proceedings  in  the  state  court  for 
foreclosuiv,  um  hand  over  to  Norton  any  sur- 
plus of  the  proceeds  there  might  be  after  satis- 
fying tlie  debt  due  Frellsen  as  stated  in  the  proc- 
ess under  %'hich  tiie  sale  was  made.     The  case 
stands  predselT  as  it  would  if  Frellsen  were 
pmceedSng  in  the  district  court  for  the  f  oreclos- 
Tire  of  his  mortgage,  and  a  decree  had  been  en- 
tered establishing  his  rights,  ascertaining  the 
amount  due  to  bun,  and  ordering  a  sale  of  the 
property  and  the  payment  to  Norton  of  the  sur- 
pios  Sifter  discharging  the  mortgage  debt.  Here 
the  bni  -was  filed  by  Norton  to  set  aside  the  pro- 
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ceedings  for  foreclosure  and  obtain  a  convey- 
ance of  the  mortgued  property.  The  court  re- 
fused to  set  aside  the  proceedings  or  to  order  a 
conveyance,  but  did  order  the  sue  to  go  on  and 
that  the  proceeds,  after  the  mortgage  wns  sat- 
isfied, be  paid  to  Norton.  It  adjud^  the  case 
on  the  merits  in  favor  of  Frellsen  as  ag^st 
Norton,  and  in  favor  of  Norton  as  against  Hood. 
The  bill  was  not  dismissed  in  form  because  it 
asked  relief  both  as  against  Frellsen  and  Hood, 
and  relief  was  granted  as  against  Hood.  It  was 
in  legal  effect  dismissed  as  to  Frellsen  when  the 
decree  was  entered  in  his  favor  on  all  the  ques- 
tions in  which  he  was  interested. 

Tlie  wit  of  mandamus  atktdfor  it  granted, 
but  wit/iout  eostt. 
True  copy.   Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 


MEMPHIS  &  CHARLESTON  BAILROAI> 
COMPANY,  Plff.  in  Err., 
«. 
UNITED  STATES. 

(Bee  S.  C  Baporter's  ed.,  228-237.) 

Income  tax  on  railroad  dividend*  and  interett. 

1.  A  railroad  company  la  not  exempt  from  an  in- 
come tax  on  dividends,  because  the  resolution  de- 
claring the  dividend  was  adopted  within  the  confed- 
erate Unee,  and  the  payments,  on  account  of  which 
the  taxes  are  dnnanded,  were  actually  made  there ; 
It  Is  a  matter  of  no  Importance  that  the  Income 
came  from  property  which  was  within  confederate 
territory. 

2.  When  a  railroad  company,  at  the  end  of  a  dva 
war,  during  which  its  interest  had  fallen  In  arrear, 
and  earnings  had  l>een  substantially  suspended,  in 
reorganlglng  Its  affairs  for  future  bustness,  either 
funded  its  past  due  coupons  In  a  new  Issue  of  bonds, 
or  paid  them  from  the  proceeds  of  the  sale  of  new 
bonds,  the  Income  tax  cannot  be  charged  on  such 
payments  of  Interest. 

[No.  179.] 
Argved  Mar.  U,  1883.     Decided  Apr.  f,  188S. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennes- 
see. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court.  For  additional  facts, 
as  to  the  compromise,  see  the  abstract  of  the  ar- 
gument for  the  defendant  in  error. 

Mettrt.  W.  T.  C.  Humes.  L.  W.  J9»m«tand 
Potion  &  Poston,  for  plaintiff  in  error: 

From  June  6, 1802,  to  September  12, 1866,the 
persons  in  charge  of  this  railroad,  with  all  its 
rolling  stock  and  equipments,  wereforcibly  de- 
tained within  the  military  lines  of  the  confed- 
erate armies. 

They  passed  under  a  temporary  allegiance  to 
the  Confederate  Qovemment  and  were  bound 
by  such  laws,  and  such  only  as  it  chose  to  rec- 
ognize and  impose.  From  the  nature  of  the 
case,  no  other  laws  could  be  obligatory  upon 
them,  for  where  there  is  no  protection  or  alle- 
giance or  sovereign^,  there  can  be  no  claim  to 

U.  S.  V.  Rice,  4  Wheat,  846 ;  Thorinaton  v. 
Smith,  8  Wall.,  1  (76  U.  8.,  XIX.,  861);  Han- 
auer  v.  Woodruff,  16  Wall  446  (82U.S.,XXL, 
226) ;  Fleming  v.  Pane,  9  How.,  614 ;  Dean  v. 
JVWwn,  10  Wall.,  172  (77  U.  8.,  XIX.,  929);. 
Lasere  v.  Boehereau,  17  WalL,  487  (84  U.  8.„ 
XXI.,  694). 

711 


Digitized  by 


Google 


82a-3R7 


SuPBKJCB  Court  or  the  XThitsd  Statbb. 


Oct.  Tk»i, 


Me«gr».  S.  F.  Phillips,  Scdieitor-Qen.,  and 
John  S.  Blair,  for  defendant  in  error: 

By  section  81  of  tbe  Act  of  July  1,  1882,  12 
Stat,  at  L.,  409,  the  Company  became  subject 
to  a  duty  of  8  per  cent  upon  interest  or  (uvi- 
dends  "whenever  tlie  same  shall  be  paid  ;"  by 
the  Act  of  June  80, 1864, 18  Stat,  at  L.,  284, to 
a  duty  of  6  per  centum  on  interest  or  dividends 
whenever  the  same  shall  be  payable;  and  by 
the  Act  of  July  18, 1886,  14  Stat,  at  L.,  139,  to 
a  duty  of  6  per  centum  upon  interest  or  divi- 
dends whenever  the  same  shall  be  payable,  with 
a  proviso  that  if  the  Company  should  be  unable, 
and  should  in  fact  fail  to  pay  the  interest,  the 
tax  should  not  be  due  until  resumption  of  such 
payment. 

The  finding  of  coupons  in  second  mortgage 
bonds  appears  to  have  been  done  after  January 
1,1866. 

By  the  Act  of  18e4,the  tax  became  due  when- 
ever the  interest  was  payable.  Installments  of 
interest  which  had  matured  prior  to  June  80, 
1 864,  although  under  the  Act  taxable  only  when 
I)aid,  became  the  subject  of  tax  eo  instanti  on 
the  passi^  of  the  Act  of  1884,  bein^  then  pay- 
able; so  far,  therefore,  as  this  flndmg  was  of 
interest  which  matured  prior  to  June  18,  1886, 
its  makes  no  difference  whether  the  interest  was 
or  was  not  paid.  Its  payment  in  second  mort- 
nge  bonds  was,  therefore,  immaterial.  After 
that  date,  in  order  to  relieve  the  Company  from 
the  tax,  proof  was  required,  not  m^ely  of  act- 
ual failure  to  pay  such  interest,  but  also  of  ina- 
bility to  pay. 

The  force  to  be  given  to  transactions  based 
upon  confederate  currency  has  been  frequently 
considered  by  this  court.  The  f  ollowmg  au- 
thorities seem  to  be  decisive  of  the  question: 

Thorington  v.  Smith,  8  WalL,  1  (75  U.  8., 
XIX,  361);  OonfederatoNoU  Gate,  19  WaU.,548 
m  U.  8.,  XXII.;  196);  U.  JS.  v.  YiUalonga,  28 
WalL,  85  (90  U.  8.,  XXIH..  64):  R.  B.  Co.  v. 
King,  91  U.  8.,  8  (XXIII., 186);  Stewart  v.  ;SW- 
amon,  94  U.  8.,  484  (XXIV.,  275). 

Upon  the  24th  of  September,  1870,  the  Com- 
pany paid  to  the  collector  $12,000,  and  took  the 
following  receipt  "Received  of  M.  T.  Wicks, 
President  Memphis  and  Charleston  Railroad 
Company,  $12,000,  being  balance  due  on  $24,- 
088.26,  for  penalty  of  neglect  to  make  returns 
of  interest  on  its  bonds  maturing  from  May, 
1866,  to  July,  1869,  agreeably  to  instructions 
from  Commissioner,  under  date  of  August  27, 
1870,accepting  proposition  in  compromise  made 
to  him  by  Memphis  and  Charleston  Railroad 
Company." 

If  this  receipt  failed  to  express  the  intent  of 
both  parties,  so  far  as  it  is  a  contract,  it  was  not 
to  be  re-formed  for  mistake  in  this  common  law 
proceeding.  Hurt  v.  UoUingsworth,  100  U.S., 
100  (XXV.,  669) ;  Thompmn  v.  B.  B.  Co..  ^ 
Wall.,  134  (78  U.  8.,  XVUI.,  765). 

As  the  parol  evidence  would  not  have  war- 
ranted a  verdict  for  the  Company,  the  court 
was  not  boimd  to  submit  it  to  the  jury,  Comn. 
V.  Clark,  94  U.  S.,  278  (XXIV.,  59),  and  it  was 
not  error  to  explain  to  the  jury  the  correspond- 
ence and  compromise. 

Whatever  may  have  been  the  purpose  of  the 
Company,  the  United  States,  by  its  acceptance 
of  the  $12,000,  waived  no  right  not  embraced 
In  the  language  of  the  receipt. 
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Mr.  OM^JiMMMWMitedelivwedthei^ 
ion  of  the  court: 

This  is  a  suit  to  recover  taxes  upon  divideodi 
and  interest  paid  by  the  Memphis  St  Charieabn 
Railroad  Company  between  the  first  dayctf 
July,  1862,  and  the  first  day  of  Decembw,  186S. 
The  items  which  go  to  make  up  the  amoont  of 
the  judgment  brought  here  for  review  ars  thui 
stated  in  the  verdict  of  the  iuiy : 

1.  "On  dividend  declared  March  17, 1863,  s 
tax  of  $1,625.45,  being  three  per  centum  on 
$57,515.60,  the  value  m  lend  currency,  when 
paid,  of  $143,789,  the  whole  amount  ol  said 
dividend  tiien  paid  in  confederate  money. 

2.  On  interest  coupons  of  said  defenduitbU- 
ing  due  November  1,  1862,  May  1,  1868,  No- 
vember 1,  1868,  and  May  1,  1864,  a  tax  of 
$819.17,  being  three  per  cent  on  $27,326. 65,tbe 
value,  when  paid,  in  legal  currency  of  $88,985, 
the  portion  of  such  coupons  paid  in  confederate 
money;  and  the  further  tax  of  $2,274.45  on  the 
remamlng^  portion  of  said  coupons  falling  due 
as  aforesaid,  being  three  per  cent  on  $76.8f6.8S, 
suc|i  remaining  portion  of  said  coupons. 

8.  On  interest  coupons  of  said  defendant  fall- 
ing due  November  1,  1884,  May  1,  1865,  and 
November  1, 1865,  a  tax  of  $6,798.60,  the  same 
being  five  per  centum  on  $186,870,  the  amoont 
of  said  last  named  coupons." 

The  questions  presented  by  the  UU  of  excep- 
tions may  be  separated  into  three  classes,  aa 
follows: 

1.  Those  which  relate  to  dividends  and  inter- 
est paid  in  confederate  money  and  during  tbe 
late  civil  war. 

2.  Those  which  relate  to  the  paymenta  of  in- 
terest after  the  close  of  the  war;  and, 

8.  Those  which  relate  to  an  alleged  compro- 
mise between  the  United  States  and  the  Rail- 
road Company  under  date  of  September  24, 
1870. 

These  will  be  considered  in  their  order. 

1.  As  to  payments  in  confederate  money : 

Upon  this  branch  of  the  case  the  facta  an 
these:  at  the  beginning  of  the  war,  the  M^'mI^''« 
and  Charleston  Raiuoad  Company  was  the 
owner  of  an  equipped  line  of  railrcod  extend- 
ing from  Memphis,  in  the  State  of  TennesHe, 
through  the  States  of  Tennessee,  Miasisgippi, 
and  Alabama,  to  Stephenson,  in  the  last  named 
State.  It  was  divided  into  two  divisions,  one 
known  as  the  Eastern  Division,  extending  from 
Stephenson  westward  to  Bear  Creek,  on  the  line 
between  Mississippi  and  Alabama,  having  its 
principal  oflSce  at  HuntsviUe,  Alabama;  and  the 
other,  known  as  the  Western  Division,  extend- 
ing from  Bear  Creek  to  Memphis,  and  having 
its  principal  oflSce  at  Memphis.  On  the  11th  ol 
April,  1862,  the  militair  forces  of  tbe  United 
States  took  possession  of  the  Ela^em  Diviaioa 
of  the  road,  with  all  its  rolling  stock  and  equip- 
ment, and  kept  it  until  tbe  dose  of  tbe  ym. 
The  Western  Divisidn  was  run  bv  tbe  offioen 
of  the  Company  under  the  control  of  tbe  miii- 
tary  superintendent  of  the  confederate  authori- 
ties until  the  6th  of  June,  1862,  when  it  ww 
taken  possession  of  by  the  United  Statoa.  Thns 
days  before  the  capture  of  Mempliic  by  tbe  ntt- 
tary  forces  of  the  United  States  the  offlocBSMd 
rolung  stock  of  the  Western  Division  wot 
moved  south  within  the  confederate  Unea  \a 
command  of  the  confederate  militaiy  anlboo- 

106  aa 


Digitized  by 


Google 


MEncPHia  &  Okablbstoit  R.  R.  Co.  t.  TTirrrED  States. 


888-287 


<iM,  and  were  kept  there  until  the  end  of  the 
-war.  Daring  this  period  the  rolling  stock  wm 
hired  by  the  officen  of  the  Company  to  other 
nilroed  companies,  and  in  this  way  a  large 
amoont  in  confederate  treasury  notes  came  into 
the  bands  of  the  officers  of  the  Company  -with- 
in the  confederate  lines.  On  the  17th  of  March, 
IMS,  a  leeohition  was  passed  within  the  con- 
federate Unes  declaring  a  dividend  of  four  per 
«ent  on  the  capital  stock,  payable  in  conf  eder- 
«te  treasury  notes  on  the  loth  of  April.  Under 
this  lesolndon,  payments  were  made,  to  the 
amoant  stated  in  the  ▼erdict.  The  confederate 
money  nsed  to  pav  the  coupons,  as  stated  in 
the  verdict,  was  aU  obtained  from  the  hire  of 
the  rolling  stock  within  the  confederate  lines. 
Upon  this  state  of  facts  the  court  instructed 
the  jary,  in  substance,  that  the  United  States 
vers  entitled  to  such  a  verdict  as  was  rendered, 
and  the  question  presented  here  is,  in  eftect, 
whether  that  instruction  was  right. 

At  the  times  when  the  dividend  and  Interest 
DOW  in  question  were  paid,  the  entire  railroad 
of  the  Companv  and  its  two  principal  offices 
were  within  the  lines  of  the  military  forces  of  the 
United  States.  The  Act  of  1862,  ch.  119,  which 
provided  for  the  tax,  was  not  passed  until  after 
(he  United  States  had  established  thehr  militaiT 
pooession  of  the  territory  traversed  by  the  rail- 
road, and  within  which  the  principal  offices 
woe  located.    The  corporation  was,  therefore, 
sabject  to  the  actual  governmental  control  of 
the  United  States,  and  the  laws  of  the  United 
States  were  both  operative  upon  and  enf  orcible 
againA  it.    No  one  will  deny  that  the  internal 
revenue  laws  were  intended  to  reach  all  persons 
and  corporations  within  the  dominion  of  the 
United  States  against  whom  they  could  for  the 
time  being  be  enforced  by  judicial  process  or 
otherwise.    They  were  broad  enough  in  their 
language  to  embrace  all,  and  could  be  limited 
onl^  in  their  operation  by  the  power  of  the 
Uaited  States  to  enforce  them.    Clearly,  then, 
if  this  dividend  had  been  declared,  and  the  divi- 
dend and  interest  paid  at  either  of  the  principal 
offices  of  the  Company,  or  within  tiie  military 
lines  of  the  United  States,  the  taxes  sued  for 
would  have  been  recoverable,  notwiUistand- 
ing  the  payments  were  made  out  of  earnings  de- 
rived from  the  use  of  property  whidi  had  been 
taken  inside  the  lines  of  the  enemy.    Thus  the 
^uaMlon  now  to  be  determined  seems  to  be, 
wheQier  the  Company  is  exempt  from  the  tax, 
because  the  resolution  declaring  the  dividend 
was  adopted  within  the  confederate  lines,  and 
the  payments,  on  account  of  which  the  taxes  are 
demanded,  were  actually  made  there. 

InB.  Oo.r.  Goileetor,  100  U.  8.,  696  \XXV., 
W71,  followed  at  the  present  Term  in  U.  8.  v. 
&  Oo.  {ante,  16i;|,  it  was  held  that  the  internal 
nvsnoe  tax  on  mterest  and  dividends  was  an 
excise  tax  on  the  business  of  corporations,  to  be 
paid  by  the  corporations  out  of  their  earnings, 
income  and  profits.  The  payments  made  in  this 
case  were  for  dividends  to  stockholders  and  in- 
terest to  bondholders  out  of  the  eaming8,income 
sod  profits  of  the  corporation  in  its  bumness.  By 
means  of  the  dividend,  the  surplus  earnings 
were  distributed  to  the  stockholders,  and  the 
debts  of  the  company  were  discharged  to  the 
extent  of  the  interest  paid.  In  this  way  the 
earnings  on  the  inside  of  the  confederate  lines 
were  made  available  to  the  corporation  which 
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was  subject  to  the  actual  control  of  the  United 
States,  and  bound  for  the  payment  of  Idl  inters 
nal  revenue  taxes  chargeable  by  law  against  it. 
To  our  minds  it  is  a  matter  of  no  importance 
that  the  income  came  from  property  which  was 
within  confederate  territory.  The  property, 
although  within  the  confederate  lines,  belonged 
to  the  company,  and  the  income  derived  from 
its  use  was  actuallv  paid  out  bv  the  company  in 
dividends  to  stocknolders,  ana  to  discharge  the 
corporate  debts  for  interest  We  think  it  would 
hardly  be  claimed  that  if  a  private  individual, 
living  in  one  of  theloval  States  during  die  war, 
derived  an  income  which  he  actually  reduced 
to  possession,  or  used  in  the  payinent  of  debts, 
from  property  in  confederate  territory,  he  would 
be  exempt  from  the  income  tax  imposed  on  him 
by  the  mtemal  revenue  laws,  because  of  the 
source  from  which  his  income  was  derived. 
But,  if  he  would  not  be,  it  is  difficult  to  see  how 
this  Corporation  is.  In  both  cases  the  tax  is,  in 
legal  effect,  on  the  income  of  persons  subject  to 
the  actual  dominion  and  control  of  the  United 
States.  The  tax  is  payable  by  the  person  be- 
cause of  his  income,  according  to  its  amount, 
and  without  any  reference  to  the  way  in  which 
it  was  obtained. 

Under  the  instructions  which  were  given  the 
Jury,  the  verdict  was  only  for  the  taxes  on  tlie 
value  of  the  confederate  treasury  notes  in  legal 
currency  at  the  times  the  dividend  and  interest 
were  paJd.  In  this  way,  the  Company  has  only 
been  charged  with  an  income  estimated  in  law- 
ful money.  Without,  therefore,  considering  in 
detail  the  particular  instructions  given  to  tlie 
Jury  or  refused  as  stated  in  the  bill  oi  exceptions. 
It  is  sufficient  to  say  that  upon  the  undisputed 
facts  it  would  havebeen  proper  for  the  court  to 
have  directed  the  verdict  for  the  United  States 
which  was  given  in  this  branch  of  the  case. 

2.  As  to  the  payments  of  interest  not  made  in 
confederate  notes: 

All  these  payments  were  made  after  the  close 
of  the  war,  and  there  is  no  pretense  that  they 
were  made  out  of  earnings  or  income.  The 
statement  in  the  bill  of  exceptions  is  that  they 
were  paid  "either  in  cash  or  in  second  mortgage 
bonds  of  the  defendant  Compuiy  at  a  discount, 
at  the  option  of  the  holder."  As  to  this  the 
court  instructed  the  jury  as  follows: 

"The  defendant's  counsel  insists  that  a  por- 
tion of  the  interest  on  which  a  tax  is  claimed  by 
the  plaintiffs  was  funded  in  second  mortgage 
bonds  of  the  Company,  and  that  such  funding 
did  not  amount  to  a  payment  of  such  interest. 
If  you  find  tbat  any  of  the  interest  on  the  bonds 
of  the  defendant  on  which  a  tax  is  claimed  in 
this  suit  was  so  funded,  and  that  it  was  optional 
with  the  holders  of  such  interest  coupons  to 
have  the  same  paid  in  cash  or  funded  in  second 
mortgage  bonds  at  a  discount,  I  charge  you  that 
if  such  holders  of  interest  coupons  took  second 
mortgage  bonds  in  preference  to  the  cash,  tbat 
it  did  amount  to  a  payment,  and  the  plaintiffs 
would  be  entitled  to  recover  the  tax  claimed  on 
the  amount  so  funded."    And  again:  "It  is  in 

groof  that  some  of  the  coupons  were  not  paid 
1  cash,  but  were  funded  in  second  mortgage 
bonds.  It  appears  that  the  creditor  had  his  op- 
tion to  take  payment  in  cash,  or  take  these  new 
bonds  at  a  certain  agreed  disooimt  It  was, 
therefore,  substantially  a  payment  in  cash,  and 
a  re-investment  of  the  amount  in  second  mort- 
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gage  bonds.    This  can  constitute  no  defense  to 

3ie  suit."  .-i.t       V 

In  this,  we  think,  there  was  error.  AJthough 
the  tax  is  imposed  on  interest  paid,  the  evident 
intention  of  Congress  was  to  tax  only  such  pay- 
ments as  were  either  in  fact  or  in  legal  rffect 
made  from  the  income.  As  was  said  m  .8. .«. 
Co.  V.  CMeeUyr,  mipra,  "The  tax  •,••.» 
essentially  an  excise  onthebusmessofthe  class 
of  corporations  mentioned  in  the  statute.  The 
section  is  a  part  of  a  system  of  taxing  Incomes, 
earnings  and  proflts,  adopted  during  the  late 
war  and  abandoned  as  soon  after  the  war  was 
ended  as  it  could  safely  be  done."  Under  or- 
dinary circumstances,  it  will  be  conclusively 
presumed  that  payments  of  interest  were  made 
from  earnings,  but  when  it  appears  that  at  the 
end  of  a  ci^  war,  during  which  Interest  had 
fallen  in  arrear,  and  earnings  had  been  substan- 
tially suspended,  the  company,  in  reorganizing 
its  affairs  for  future  business,  either  funded  its 
past  due  coupons  in  a  new  issue  of  bonds,  or 
paid  them  from  the  proceeds  of  the  sales  of  new 
bonds,  no  such  presumption  can  arise,  and  if 
the  facts  are  established  they  will  constitute  a 
complete  defense  to  a  suit  for  the  recovery  of  a 
tax  charged  on  such  payments  of  intCTest.  Any 
other  construction  would  be  in  violation  of  the 
whole  spirit  and  purpose  of  the  statute.  The 
bondholder  would  undoubtedly  be  taxable  for 
his  income  derived  in  that  way,  but  the  pay- 
ment would  not  be  one  upon  which  the  com- 
pany could  be  taxed. 

3.  As  to  the  alleged  compromise: 

Without  recapitulating  the  facts  connected 
with  this  part  of  the  case,  it  is  sufficient  to  say 
that  in  all  the  correspondence  which  preceded 
the  payment  of  the  money  on  the  24th  of  Sep- 
tember, 1870,  and  in  the  receipt  given  for  the 
money  when  paid,  reference  was  had  only  to 
the  payments  of  interest  maturing  from  May, 
1866,  to  July,  1869.  It  was  not  erroneous,  there- 
f  ore,for  the  court  to  exclude  all  testimony  show- 
ing a  different  understanding  on  the  part  of  the 
ofBcers  of  the  Company,  and  to  instruct  the  jury 
that  the  legal  effect  of  the  papers  in  evidence 
was  to  confine  the  compromise  to  the  claims  of 
the  United  States  for  taxes  and  penalties  grow- 
ing out  of  the  interest  maturing  between  the 
dates  specified  in  the  receipt  of  the  collector. 
It  nowhere  appears  that  the  oflScers  of  the 
United  States  had  any  knowledge  of  the  pay- 
ments, either  of  interest  or  dividends,  which 
had  been  made  at  earlier  dates. 

There  are  other  assignments  of  error,  but 
those  already  considers  dispose  of  the  entire 
case  in  a  way  to  render  the  others  immaterial 
on  another  trial. 

The  judgmtmt  it  reeerKd,  and  the  cauta  re- 
manded for  tudt  further  proceedings,  not  jTKwn- 
titlent  with  thi«  opinion,  atjustiee  may  require. 
True  oopy.    Test:  _    ,   „       „     _.  ^  „ 

James  H.  HoKenney,  Clerk,  Sop.  Conxt,  U.  S. 


DISTRICT  OF  COLUMBIA,  F^ff.  in  Err., 

«. 

WASHmOTON  MARKET  COMPANY. 

(See  S.  C,  Beporter'B  ed.,  2i8-i£6.) 

Debate*  in  Oonoreti  at  evidence — WaMngton 
Market  Oompany. 

1.  Debates  In  CongTeas  at  the  time  of  the  paance 
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ing  to  individaaU,  at  prices  to  be  fixed,  if  not 
a^eed  on;  and  to  completely  finish  its  stnict- 
ung  and  imprOTements  within  two  yean  and 
dxtf  days  after  obtaining  possession  of  the 
{Honiaes  described.  The  12tb,  18th  and  14th 
sections  of  the  Act  are  as  follows: 

"Sec.  12.  And  be  itfurtAer  anaeted.  That  the 
pririleces  conferred  by  this  Act  shall  be  enjoyed 
by  aaid  Company  for  the  term  of  ninety-mne 
yean,  tinless  sooner  terminated  for  a  non-com- 
pliance or  abuse  of  the  conditions  herein  im- 
posed upon  said  Company,  which  may  be  done 
by  suit  m  the  name  of  the  United  States,  to  re- 
cover possession  of  said  property.  At  the  end 
of  saia  period  of  ninety-nine  years,  the  said 
Isnds,  wiUi  all  the  erections  and  improvement 
thereon,  shall  revert  to  the  United  States,  un- 
less Congress  shall  by  law  extend  the  period  of 
occupation  thereof  by  said  Company;  Provided, 
Th8t»  if  the  Corporation  of  the  City  of  Wash- 
ington shall,  after  a  period  of  thirty  years  from 
the  utproval  of  this  Act,  by  a  vote  of  the  coun- 
cils thereof  express  a  desire  to  possess  itself  of 
the  said  market  buildings  and  grounds,  Con- 
l^ress  may  authorize  the  corporate  authorities  to 
take  possession  of  the  same  upon  payment  to 
the  said  Market  House  Company  of  a  sum  of 
money  equal  to  a  fair  and  just  valuation  of  the 
boiMuigs  and  improvements  then  standing  on 
aaid  grounds,  and  the  mode  and  manner  of  as- 
eertaming  such  valuation  shall  be  determined 
by  Congress. 

Sec.  13.  And  be  it  furVur  enacUd,  That  the 
real  estate  herein  described  is  hereby  vested  in 
the  said  Corporation  for  and  during  the  said 
term  of  ninety-nine  ^ears,  or  until  a  forfeiture 
of  its  rights  and  pnvileges  by  a  breach  of  the 
conditions  herein  imposed  on  said  Company, 
sod  said  estate  shall  be  taken  and  considemi  as 
s  d^erminable  fee.  The  real  and  personal  prop- 
erty of  said  Corporation  shall  be  subject  to  as- 
sessment and  taxation  for  all  District  and  mu- 
nidpal  purposes,  in  the  same  manner  and  to  the 
same  extent  that  like  property  in  the  City  of 
Washington,  owned  and  possessed  by  individ- 
oals,  is  liable  to  assessment  and  taxation. 

Sec.  14.  And  btil  further  enacted  JThaX,  in  caa- 
sideration  of  the  privileges  granted  by  this  Act  to 
the  Washington  Market  Company  the  said  Com- 
pany shall  pay,yearly,every  year  during  the  said 
term  of  ninety-nine  years,  unto  the  City  of  Wash- 
ington, the  sum  of  |26,000;  which  sum  shall  be. 
received  by  said  Atv,  and  set  apart  and  expended 
by  and  under  the  dfirection  of  the  dtv  govern- 
ment of  said  city,  for  the  support  and  relief  of 
the  poor  of  said  dty  and  of  the  District  of  Co- 
faunbia;  and  said  city  may  enforce  the  payment 
of  said  sum  from  time  to  time  as  the  same  shall 
becoooe  diie,  either  by  an  action  at  law  or  by 
the  same  proceedings  now  authorized  by  law 
for  the  oolkction  of  taxes  by  said  city." 
_  The  real  estate  granted  by  this  Act  was  pub- 
lic property  of  the  United  States.  It  had  been 
and  at  the  time  of  the  passage  of  the  Act  was 
nsed  as  a  market,  ana  the  buildings  thereon 
oected  by  individuals  for  such  use,  and  which 
the  Market  Company  was  required  to  purchase, 
were  aabsequently  destroyed  by  fire.  There- 
upon Congress  passed  the  following  Joint  Reso- 
lution, which  took  eSect  December  20, 1870, 16 
Stat,  at  L.,589: 

"Be  U  rtiolMd,  by  the  Senate  and  Eoute  of 
SeprfentaUtee  ef  Iht  United  Slates  of  America 
108  U.  S. 


t»  Oongreei  a$»emtied,Tha,i  the  chairman  of  the 
committees  on  Public  Building  and  Orounds 
of  the  Senate  and  House  of  Representatives, 
with  the  Mayor  of  Washington,  be,  and  hereby 
are,  constituted  commissioners  to  re(^uire  the 
Washington  Market  Company,  organized  un- 
der the  16th  section  of  the  Act  of  May  20th, 
1870,  promptly  to  furnish  temporary  market 
accommodations  for  the  marketmen  who  were 
driven  out  by  the  late  fire;  and  also  to  erect,  at 
the  earliest  possible  day,  tiie  first  stories  or  mar- 
ket portions  of  the  permanent  market  buildings 
provided  for  in  said  Act;  and  that  said  com- 
missioners be  authorized  to  make  such  altera- 
tions in  the  buildings  and  such  arrangements 
with  said  Company  as  shall  be  best  calculated 
to  secure  the  speedy  erection  of  buildings  cred- 
itable to  the  city,  and  sufficiently  commodious 
for  all  the  wants  of  the  public:  Provided,  luno- 
ever.  That  the  passage  of  this  Resolution  shall 
not  be  construed  to  supersede,  delay  or  in  any 
way  affect  the  pending  investigations  into  the 
afFairs  of  said  Company,  nor  to  relieve  the  Com- 
pany or  any  person  from  consequences  of  any 
Acts  under  investigation." 

On  FebuaiT  21,  1871,  the  municipal  govern- 
ment of  the  CSty  of  Washington  was  superseded 
by  the  Act  of  Congress  of  that  date,  providing 
a  government  for  the  District  of  Columbia  as 
its  successor  and  the  Legislative  Assembly  of 
the  District  of  Columbia,  on  August  23,  1871, 
passed  the  following  Resolution: 

"Beit  resolved  by  tlie  LegisUUive  Assembly  oj 
the  District  of  Columbia,  That  the  Governor  be 
authorized  and  requir^  to  act  as  one  of  the 
commissioners  of  the  Washington  Market  Com- 
pany,- under  the  Resolution  of  Congress  ap- 
proved December  20, 1870;  and  that  ne  be  re- 
quested to  procure  such  alterations  in  the  plan 
of  the  builoings  to  be  erected  by  said  Company 
as  shall  tranter  the  proposed  hall  from  the 
Ninth  Street  wing  to  the  main  building  on  Penn- 
sylvania Avenue,  and  also  to  secure  a  reduction 
from  125,000  to  $20,000  of  the  annual  rental  re- 
quired to  be  paid  by  said  Company,  and  which 
is  now  assessed  by  the  Company  upon  the  stall 
holders. 

The  Act  of  Congress  making  appropriations 
to  supply  deficiencies,  etc.,  approved  Maroh  8, 
1878,  17  Stat  at  L.,  640,  conta&isthe  following 


'or  the  purohase  by  the  United  States  of 
the  interest  of  the  District  of  Columbia  in  the 
present  City  Hall  building  in  Washington,  now 
used  solely  for  government  purposes,  such  sum 
as  may  be  determined  by  three  impartial  ap- 
praisers, to  be  selected  by  the  Secretary  of  the 
Interior,  not  exceeding  $76,000,  the  same  to  be 
applied  by  said  Distnct  only  for  the  erection 
of  a  suitable  building  for  the  District  offices; 
and  the  Governor  ana  Board  of  Public  Works 
are  authorized,  if  they  deem  it  advisable  for 
that  purpose,  to  make  arrangemeiUs  to  secure 
sufficient  land  frcmUng  on  Pennsylvania  and 
Louisiana  Avenues,  between  Seventh  and  Ninth 
Streets;  Provided,  That  the  Government  of  the 
United  States  shall  not  be  liable  for  any  ex- 
penditures for  said  land,  or  for  the  purchase 
money  therefor,  or  for  the  buildings  to  be  erect- 
ed thereon;  and  no  land  or  the  use  thereof  is 
heroby  granted  for  the  purpose  of  erecting  any 
buildmg  thereon  for  sudi  building." 
On  June  26, 1878,  the  Legisla^re  Assembly 
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of  the  District  of  Columbia  paned  an  Act  ap- 
propriatiDg  the  sum  of  $90,000  for  the  erection 
of  a  suitable  building  for  the  District  offices, 
under  the  direction  of  the  Qovemor  and  Board 
of  Public  Works,  which  included  the  sum  of 
$76,000,  receivable  for  its  interest  in  the  City 
Hall  bnildiDg.under  theMovisions  of  the  above 
paragraph  from  the  Deficiency  Appropriation 
Act. 

In  view  of  that  expenditure,  the  Governor 
and  Board  of  Public  Works  had  made  an  ar- 
rangement for  a  site  for  the  intended  structure 
with  the  Washington  Harket  Company,  which 
is  contained  in  me  following  memorandum  of 
agreement  between  them: 

"  In  pursuance  of  the  Act  of  Congress  of 
March  8, 1878,  authorizing  the  Qovemor  and 
Board  of  Public  Works,  if  they  deem  it  ad- 
visable, for  the  purpose  of  erecting  thereon  a 
suitable  building  for  District  offices,  to  make 
arrangements  to  secure  sufficient  land  fronting 
on  Pennsylvania  and  Louisiana  Avenues,  be- 
tween Seventh  and  Ninth  Streets,  it  is  hereby 
ajp'eed  that: 

1.  The  Washington  Market  Company  shall, 
by  good  and  sufficient  quitclaim  deed,  release 
and  convey  to  the  District  of  Columbia,  all  the 
title  and  Interest  of  said  Company,  acquired 
under  Act  of  Congress  of  May  20,  1870,  incor- 
porating said  Company,  in  and  to  so  much  of 
the  land  within  said  IMstrict,  described  in  sec- 
tion 2,  of  said  Act,  and  fronting  Pennsylvania 
and  Louisiana  Avenues,  as  is  contained  within 
the  following  limits: 

Beginning  at  the  southwest  comer  of  Sev- 
enth Street  and  Pennsylvania  Avenue;  thence 
westerly  along  the  southerly  side  of  Pennsyl- 
vania Avenue  to  its  intersection  with  the  south- 
erly side  of  Louisiana  Avenue;  thence  westerly 
along  the  southerlv  side  of  Louisiana  Avenue 
to  the  east  side  of  Ninth  Street;  thence  along 
the  east  line  of  Ninth  Street  eighty-six  feet; 
thence  easterly  on  a  line  parallel  with  the  afore- 
said southerly  line  of  Ix>ui8iana  Avenue  to  s 
point  eighty-six  feet  south  of  said  intersection 
of  the  southerly  line  of  Pennsylvania  and  Loui- 
siana Avenues;  and  thence  on  a  line  parallel 
with  the  aforesaid  southerlv  side  of  Pennsyl- 
vania Avenue  to  the  westerly  line  of  Seventh 
Street,  at  a  point  eighty-six  feet  from  the  cor- 
ner began  at;  thence  northerly  along  the  west 
line  of  Seventh  Street  eighty-six  feet,  to  the 
corner  began  at. 

The  Washington  Market  Company  shall  also. 
In  said  deed,  convey  to  said  District  the  right 
to  use  in  common  with  said  Market  Company, 
as  a  passage  way  and  court  yard,  all  the  land 
between  the  lot  conveyed  in  said  deed  and  a 
line  drawn  westerly  from  Seventh  to  Ninth 
Street,  ten  feet  north  of  the  north  walls  of  the 
present  Seventh  and  Ninth  Street  buildings  of 
said  Market  Company. 

2.  In  consideration  of  the  aforesaid  release 
and  conveyance  by  the  Washington  Market 
Company  to  the  District  of  Columbia,  the  Dis- 
trict will  assume  and  fulfill  all  obligations  im- 
posed upon  the  Company  by  section  14  of  said 
Act  of  May  20, 1880,  as  modified  by  Act  of  the 
Legislative  Assembly  of  the  District,  of  August 
S8, 1871,  except  as  follows: 

The  Market  Company  shall  pay  annually  to 
the  District  of  Columbia,  during  the  term,  and 
for  the  purpose  mentioned  in  said  section  14, 
716 


<A«  man  tf  1I7JSO0,  paysble  quarteriy,  whidi 
sum  shall,  during  said  term,  be  in  the  place  of 
all  rental  for  the  ground  occupied  \ss  the  nui^ 
ket  buildiiws  of  said  Company;  and  in  case  in 
any  year  the  general  dismct  taxes  upon  asid 

Ejund  and  market  buildinga  shall  exceed 
,500,  the  excess  above  that  amount  shall  be 
ducted  from  said  rental  of  $7,600,  so  that  the 
total  annual  payments  for  rental  and  taxes  shall 
not  exceed  $18,000;  the  District,  however,  not 
hereby  releasing,  but  expressly  reserving,  and 
the  Market  Company  hereby  confirming,  the 
right  of  the  District,  given  by  sectioa  2  d  tite 
Act  of  May  20, 1870,  of  fixing  and  controlDng, 
for  the  protection  of  the  market  dealesa  and  of 
the  public,  the  amount  of  rentals  of  the  stalli 
and  stands  in  said  market  buildings;  and  it  is 
also  hereby  agreed  that  the  annual  rental  of 
stalls  and  stands  in  the  other  markets  in  the 
City  of  Washin^n  shall  not  be  fixed  by  the 
district  authorities  at  a  lower  rate  per  square 
foot  of  area  than  seventh  per  cent  of  the  rale 
fixed  under  said  section  for  stalls  and  atands  in 
the  market  buildings  of  said  Company;  and  the 
district  shall  not  use  the  land  released,  and  con- 
veyed as  aforesaid  for  the  purpose  of  a  market. 

This  agreement  shall  t^e  effect  April  1, 1878, 
and  the  Market  Company  shall  at  once  settle 
its  past  rental  account  to  that  time  at  the  rate: 
since  August  28. 1871,  fixed  by  the  Beeofaitionof 
the  Legiuative  Assembly  of  that  date;  and  dull 
inunediately  pay  the  balance  due  the  treasurer 
of  the  Dbtrict. 

Possession  of  the  land  conveyed  shaD  be  given 
the  District  upon  the  day  of  executing  this 
agreement. 

Dated  at  Washington,  March  18, 1878. 

Washington  Market  Company, 
By  M.  O.  Emery,  Prmdtat, 
H.  D.  Cooke,  OoMrnor, 
Alex.  B.  Shepherd, 
JamM  A.  Magruder, 
8.  P.  Brown, 
Adolf  Cluss, 

Bo<trd  of  PuHUc  Work*." 

By  a  deed  of  the  same  date,  the  Waahingtoo 
Market  Company  conveyed  and  released  to  the 
District  of  Columbia  the  real  estate  described  in 
the  aereement,  which  deed  was  delivered  and 
recorded. 

From  the  UU  of  exceptions,  takoi  upon  Ike 
trial  (Jl  the  action  in  the  Supreme  Court  fA  the 
District  of  Colimibia,  it  appears  that,  "  To  fur- 
ther maintain  the  issues  upon  its  part  joined, 
the  defendant  offered  and  gave  eviaence  to  the 
Jury  tending  to  prove  that  immediately  apoa  the 
execution  of  said  agreement  of  March  18, 187S, 
said  defendant  settled  with  the  proper  oflOcers  of 
said  District  of  Columbia  its  put  rental  aoooont 
on  the  terms  and  in  the  manner  fixed  Id  «id 
agreement,  and  paid  to  the  treasurer  of  said  Dis- 
trict the  balance  agreed  in  said  aettkinent  to  be 
due  from  the  defendant  to  said  District;  that  de- 
fendant had  paid  its  said  rental  aoooant  fme 
and  including  March  18, 1878,  to  April  1, 187$^ 
at  the  rate  of  $20,000  per  annum.  I>eftedH« 
further  gave  in  evidence  a  letter  dated  ApaB  I, 
1878,  signed  officially  by  the  comptraUor  at  that 
date  of  said  District,  and  addressed  to  aaid  de- 
fendant, acknowledging  that  def  aidant  had  wtr 
tied  and  paid  to  said  District  all  amoiiDtB  dne 
fix>m  defendant  on  rental  account  up  to  Mid 
April  1, 1878.    Defendant  further  proved  Ikat 
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from  said  last  date  to  tbe  date  of  Ais  suit  it  has 
]Mud  to  the  plalntiS,  on  account  of  said  rent,  at 
the  rate  of  $7,500  annually;  that  immediately 
tabsequent  to  the  date  of  s^d  agreement  and  ex- 
ecaticm  and  deUverv  of  said  indenture,  convey- 
ing to  the  plaintiff  the  property  fronting  on 
Pennsylranu  Avenue  between  Seventh  and 
Ninth  Streets  northwest,  in  the  City  of  Wash- 
ington, District  of  Columbia,  theplaintifl  took 
possession  of  the  ground  between  said  limits, 
and  made  excavations  for  a  foundation  for  a 
bailding  for  offices  for  the  District  of  Columbia, 
Imt  bad  not  proceeded  more  than  a  few  days  in 
excsvatinjr  before  the  work  was  stopped;  that 
the  defendant  has  not,  from  the  date  of  said  in- 
denture, been  in  possession  of  or  exercised  any 
power  or  aothori^  over  the  ground  so  conveyed, 
or  day  part  thereof." 

And  there  was  no  evidence  inconsistent  with 
tliis. 

The  amount  sought  to  be  recovered  by  the 
pbfaitiff  is  the  annual  rental  of  $25,000,  accrued 
daring  the  period  spedfled  in  the  declaration, 
givmg  credit  for  payments  actually  made,  but 
witliont  regard  to  the  redaction  and  settlement 
claimed  by  the  defendant  under  the  agreement 
of  Ifarch  18,  1878.  This  agreement  &  plaint- 
iff in  aror  claims  to  be  void.  The  court  below 
bdng  of  a  different  opinion,  directed  a  verdict 
for  me  defmidant,  the  judgment  on  which  is 
hooght  into  review  by  tliis  writ  of  error. 

We  see  no  ground  of  support  for  the  sugges- 
tion of  counsd,  that  Congress,  by  the  Act  incor- 
porating the  Washington  Market  Company  and 
Ozing  &e  terms  for  the  use  of  the  public  prop- 
erty granted  to  it,  established  an  irrevocable 
diaritable  trust  for  the  poor  of  Wasbdngton 
City,  and  thereby  disabled  itself  from  authoriz- 
ing an^  subseouent  changes  in  the  mode  and 
conditions  of  that  grant;  nor  are  we  willing  to 
accept  the  debates  that  are  reported  as  occurring 
in  Congress  at  the  time  of  the  passage  of  the 
Deficiency  Awpropriation  ActoiMarchS,  1878, 
as  evidence  of  the  meaning  of  the  clause  on 
which  the  controversy  in  tlus  case  depends. 

The  question  is,  whether,  according  to  its  coi^ 
rect  construction,  that  clause  authorized  the 
parties  to  execute  the  agreement  into  whidi  they 
entered. 

Upon  a  consideration  of  the  language  of  the 
jnovision,  it  becomes  apparent  that  tbe  sum  of 
moiwy  appropriated  bv  it  as  compensation  to 
the  District  of  Columbia,  for  its  interest  in  the 
dty  hall  building,  was  to  be  applied  only  for  the 
erection  of  a  suitable  building  for  the  district 
c^Bcee.  No  part  of  it  could  lawfully  be  expend- 
ed in  the  purcliase  of  land  for  a  site.  It  is  equal- 
ly plain  that  no  public  luids  belonging  to  the 
united  States  were  granted  to  be  used  for  that 
purpose.  Express  authority  is  given  to  the  Gov- 
ernor and  Board  of  Public  Works  to  make  ai^ 
ntn^emmts  to  secure  land  fronting  on  Pennsyl- 
vania and  Louisiana  Avenues,  between  Seventh 
and  Ninth  Streets,  if  they  deem  it  advisable,  for 
that  {Kupose.    It  is  not  denied  that,  in  connec- 
tion  with  the  express  declaration  tiiat  no  right 
to  we  any  public  ground  was  thereby  granted, 
this  description  necessarily  covered  a  portion  of 
tbe  real  estate  granted  to  the  Market  Company 
by  its  Act  of  incorporation.  Any  arrangement 
to  secora  it  as  a  site  for  the  district  btuldings 
must  neceesarily  be  made  with  it.    And  power 
granted  to  the  authorities  of  the  District  of  Co- 
IflSU.  8. 


lumbia  to  make  such  an  arrangement  also  car- 
ried with  it  power  on  the  part  of  the  Market 
Company  to  become  a  party  to  it.  The  fact  that 
the  latter  is  not  enveesly  named  is  without  le- 
gal significance.  The  designation  of  the  prop- 
er^ was  also  the  designation  of  its  owner. 

It  is  evident,  also,  that  the  arrangement  au- 
thorized to  be  made  was  described  as  intended 
to  have  the  effect  of  securing  the  land  for  the 
purpose.  This  necessarily  implied  that  the  ar- 
rangement^hen  made,  as  authorized,  should 
be  final.  The  suggestion  that  it  was  intended 
to  be  preparatory  and  preliminary  only,  as  the 
basis  of  a  report  to  be  made  afterwards  to  Con- 
gress for  its  approval  and  ratification,  finds  no 
warrant  in  the  context,  and  is  quite  clearly  neg- 
atived by  ^c  terms  in  which  the  Act  i-epels  the 
idea,  that  the  arraneement  to  be  made  should  in 
any  way  commit  t£e  United  States  to  any  lia- 
bility to  pay  for  any  expenditures,  either  for  tbe 
land  itseU  or  the  improvements  to  be  made  upon 
it  It  is,  therefore,  clearly  to  be  infeired  that 
the  arrangement  intended  was  to  be  made  with 
the  Market  Company  for  a  designated  portion 
of  its  land,  and  that  it  must  be  effected  without 
the  outlay  of  any  money. 

This  could  be  accomplished  in  but  one  way. 
It  was  to  induce  the  Market  Company  to  relin- 
quish its  right  to  the  exclusive  use  of  the  spec- 
ified portion  of  its  land,  upon  the  basis  of  some 
modification  of  the  terms  upon  wliich  it  was 
held.  As  these  embraced  payments  of  money, 
which  the  Market  Company  was  under  obliga- 
tion to  pay  to  the  District  of  Coliunbia,  and 
which  the  government  of  the  District  had  exclu- 
sive power  to  administer  for  the  purposes  de- 
scribed in  the  Act,  it  follows  that  it  must  have 
been  intended  to  authorize  such  an  arrangement 
in  respect  to  these  obligations  of  the  Market 
Company  as  would  furnish  to  the  latter  a  con- 
sideration and  inducement  for  a  release  of  a  part 
of  its  property.  And  no  consideration  for  the 
release  of  a  part  of  demised  property  is  more 
suitable  to  the  nature  of  the  relation  between  the 
parties  than  an  equitable  or  agreed  apportion- 
ment of  the  rent.  Such  was  ueform  and  sub- 
stance of  the  arrangement  in  question.  The  ad- 
justment of  the  arrearages  of  rent  was  a  legiti- 
mato  incident,  whether  the  prior  agreement  for 
a  reduction  of  the  amount  from  $25,000  to 
$20,000  was  lawful,  at  the  time  it  was  first  made, 
or  not.  It  became  so  by  becoming  part  of  the 
arrangement  finally  entered  into.  Whether 
other  provisions  of  the  arrangement,  not  brought 
into  this  controversy,  such  as  the  provision  re- 
lating to  the  maximum  of  taxes  thereafter  to  be 
assessed,  and  in  respect  to  tbe  rental  of  stalls, 
to  be  charged  to  occupants  in  tbe  market  house 
building,  are  lawful  and  binding,  it  is  not  nec- 
essary to  decide,  as  they  are  not  proper  matters 
of  consideration  in  the  present  action. 

We  are  of  amnion  that  there  it  no  error  in  fha 
record  of  this  judgment  and  it  it,  OMndxiujly,  of- 
firmed. 

Trueoop7.   Test: 

James  H.  UoKenney,  Clerk,  Sup.  Court,  IT.  8. 
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JAMES  8.  WILKINS.  Tiff,  in  Err., 

«. 

SEMPLE  ELLETT,  Admr.  of  Thomab  N. 

QuABLBB,  Deceased. 

(See  S.  C,  Beporter'B  ed.,  iG6-£Se.) 

PaytMKt  to  adminutrator  of  another  State — 
when  good. 

*  When  a  debt  due  to  a  deceased  peiton  la  volun- 
tarily paid  by  the  debtor  at  his  own  domloU  In  a 
State  In  which  no  administration  has  been  taken 
out,  and  In  which  no  oredltois  or  next  of  Un  reside, 
to  an  administrator  appointed  In  another  State,  and 
the  sum  paid  Is  Inrentorled  and  accounted  for  by 
htan  in  thatState,  the  payment  Is  goodasagalnstan 
administrator  afterwaras  appointed  In  the  State  In 
which  the  payment  Is  made,  although  this  Is  the 
State  of  the  domloll  of  the  deceased. 

[No.  180.] 
Argued  Mar.  7.S,18S3.   Decided  Apr.  16, 1883. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennessee. 
The  hjstoiy  and  facts  of  the  case  sufBciently 
appear  in  the  opinion  of  the  court. 

Metert.  W.  T.  C.  Homea  and  D.  K  Poeton, 
for  plaintifiF  in  error. 

Me»»n.  S.  P.  Walker  and  B.  T.  MeNeaZ, 
for  defendant  in  error. 

Mr  Juttiee  Gray  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  aeeumpnt  on  the  common 
counts,  brought  in  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of  Ten- 
nessee. The  plaintift  is  a  citizen  of  Virginia, 
and  sues  as  aaministrator,  appointed  in  Tennes- 
see, of  the  estate  of  Thomas  r^.  Quarles.  The 
defendant  is  a  citizen  of  Tennessee,  and  surviv- 
ing partner  of  the  firm  of  F.  H.  Clark  &  Com- 
pany. The  answer  sets  up  that  Quarles  was  a 
citizen  of  Alabama  at  the  time  of  his  death;  that 
the  sum  sued  for  has  been  paid  to  William 
Ooodloe,  appointed  his  administrator  in  that 
State,  and  has  been  inventoried  and  accotmted 
for  by  him  upon  a  final  settlement  of  his  ad- 
ministration; and  that  there  are  no  creditors  of 
Quarles  in  Tennessee.  The  undisputed  facts.ap- 
pearing  by  the  bill  of  exceptions,  are  as  follows: 

Quarles  was  bom  at  Richmond,  Virginia,  in 
1885.  In  1889  his  mother,  a  widow,  removed 
with  him,her  only  child.to  Courtland,  Alabama. 
They  lived  there  together  until  1856,  and  she 
made  her  home  there  until  her  death  in  1864. 
In  1856  he  went  to  Memphis,  Tennessee,  and 
tliere  entered  the  employment  of  F.  H.  Clark  & 
Company,  and  continucid  in  their  emplovment 
as  a  clerk,  making  no  investments  himself,  but 
leaving  his  surplus  earnings  on  interest  in  their 
hands,  untilJanuary,  1866,  when  he  went  to  the 
bouse  of  a  cousin  in  Courtland,  Alabama,  and 
while  there  died  by  an  accident,  leaving  personal 
estate  in  Alabama.  On  the  27th  of  January, 
1866,  Ooodloe  took  out  letters  of  administration 
in  Alabama,  and  in  February,  1866,  went  to 
Memphis,  and  there,  upon  exhibiting  his  letters 
of  administration,  received  from  the  defendant 
the  sum  of  money  due  to  Quarles,  amounting 
to  $8,455.22,  which  is  the  same  for  which  this 
suit  is  brought,  and  included  it  in  his  inventory, 
and  in  his  final  account,  which  was  allowed  by 
tiie  probate  court  in  Alabama.  There  were  no 
other  debts  due  from  Quarles  in  Tennessee.   All 

*  Head  note  by  1ft-.  Jwtioe  Qrax. 
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his  next  of  kin  resided  in  Virginia  or  in  Ala- 
bama; and  no  administration  was  taken  oat  od 
his  estate  in  Tennessee  until  June,  1866,  when 
letters  of  administration  were  there  issued  to  the 
plaintiff. 

There  was  conflicting  evidence  upon  the  qnee- 
tion  whether  the  domicil  of  Quarles  attiietime 
of  his  death  was  in  Alabama  or  in  Tennessee. 
The  juiT  found  that  it  was  in  Tennessee,  under 
instructions,  the  correctness  of  which  we  «re 
not  prepared  to  affirm,  but  need  not  consider, 
because,  assuming  them  to  be  correct,  we  are 
of  opinion  that  the  court  erred  in  instructing 
the  Jury  that,  if  the  domicil  was  in  Tennessee, 
they  must  find  for  the  plaintiff;  and  in  refusing 
to  instruct  them,  as  requested  by  the  defendant, 
that  the  payment  to  the  Alabama  administnit(v 
before  the  appointment  of  one  in  Tennessee,  and 
there  being  no  Tennessee  creditors,  was  a  valid 
discharge  of  the  defendant,  without  reference 
to  the  domicil. 

There  is  no  doubt  that  the  succession  to  the 

Eersonal  estate  of  a  deceased  person  is  govemed 
y  the  law  of  his  domicil  at  the  time  of  bis 
death ;  that  the  proper  place  for  the  principal  ad- 
ministration of  his  estate  is  that  donddl ;  that  ad- 
ministration may  also  be  taken  out  in  anyplace 
in  which  he  leaves  personal  i>roperty;  and  that 
no  suit  for  the  recovery  of  a  debt  due  to  him  at 
the  time  of  his  death  can  be  brought  by  an  ad- 
ministrator as  such  in  any  State  in  wfaicn  he  has 
not  taken  out  administration. 

But  the  reason  for  this  last  rule  ia  the  protec- 
tion of  the  rights  of  citizens  of  the  State  in  wludi 
the  suit  is  brought;  and  the  objection  does  not 
rest  upon  any  defect  of  the  administrator's  title 
in  the  property,  but  upon  his  personal  incapad- 
tv  to  sue  as  administratdr  beyond  the  Jur^sdie- 
tton  which  appointed  him. 

If  a  debtor,  residing  in  another  State,  cones 
into  the  State  in  which  the  admioistntw  hat 
been  appointed,  and  there  pays  him,  the  p^- 
ment  is  a  valid  discharge  everywhere.  If  we 
debtor,  being  in  that  State,  is  there  sued  by  the 
administrator,  and  judgment  recovered  agamst 
him,  the  administrator  may  bring  Bait  m  his 
own  name  upon  that  judgment  In  tte  State 
where  the  debtor  resides.  Taimagey.  Okapel,l(i 
Mass.  71. 

The  administrator,  by  virtue  of  his  appoin^ 
ment  and  authority  as  such,  obtains  the  title  ia 

Sromissory  notes  or  other  written  evidaicee  of 
ebt,  held  by  the  intestate  at  the  time  of  hit 
death,  and  coming  to  the  possessitHi  of  the  ad- 
ministrator; and  may  sell,  transfer  and  indone 
the  same;  and  the  purchasers  or  indorsees  may 
maintain  actions  in  their  own  names  against  me 
debtors  in  another  State,  if  the  debts  are  nego- 
tiable promissoiy  notes,  or  if  the  law  of  toe 
State  in  which  the  action  is  brought  permits  the 
assignee  of  a  chose  in  action  to  sue  in  bis  own 
name.  Harper  v.  Butler,  2  Pet. ,  28©;  Sbaw,  C. 
J.,  in  Sand  v.  Bubbard.  4  Met.,  263,  258-a»; 
PeterienY.  Cfiem*ealBk.,SZ^.  Y., 81.  Andoa 
a  note  made  to  the  intestate,  payable  to  beanr, 
an  administrator  appointed  m  one  State  tcmj 
sue  in  his  own  name  in  another  State.  Aimit 
V.  Barrett,  8  Me.,  853;  JSobinson  v.  CrandaO,  9 
Wend.,  425. 

In  accordance  with  these  views,  it  was  held 
by  this  court,  when  this  case  was  bef  <»e  it  after 
a  former  trial,  at  which  the  domicil  of  tbe'j*- 
testate  appeared  to  have  been  in  Alabama,  Ikal 
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the  payment  in  Tennessee  to  the  Alabama  ad- 
mim^rator  was  good  as  aeainst  the  adminis- 
tntor  afterwards  appointed  In  Tennessee.  Wil- 
Mnt  V.  ElUtt,  9  Wafi.,  740  r76  U.8.,XIX.,686]. 

The  fact  that  the  domicfl  of  the  intestate 
lus  now  been  found  by  the  jury  to  be  in  Ten- 
nessee, does  not  appear  to  us  to  make  any  dif- 
ference. There  are  neither  creditors  nor  next 
■ik  Idn  in  Tennessee.  The  Alabama  adminis- 
tntor  has  inventoried  and  accounted  for  the 
Amount  of  this  debt  in  Alabama.  The  distribu- 
tion among  the  next  of  kin,  whether  made  in 
Alabama  or  in  Tennessee,  miist  be  according  to 
the  law  of  the  domieU;  and  it  has  not  been  sug- 
gested that  there  is  any  difference  between  the 
bws  of  the  two  States  in  that  regard. 

Tie  judgment  mutt,  therefore,  he  retened  and 
the  (ate  remanded,  wiUi  dirastiont  to  tet  aiide  tht 
terdiet  and  to  order  a  new  tried. 
%neoop7.   Test: 

James  H.  MoKenney,  aerk,Sup.  Court  U.  8. 

Cited— lOB  U.  &,  OGS. 


MARTIN  BASKET.  Appt., 

t. 

MLAS  J.  HASSELL,  Admr.  of  Hillabt  M. 

Chaket,   Deceased. 

(See  S.  C,  Beporter'B  ed.,  287-289.) 

Gift  causa  mortis. 

Tke  Indorsement  and  AeUyery  of  a  certifloate  of 
-deposit,  Told  as  a  gift  tnortit  causa,  Is  not  good  as  a 
will  of  penonaltr  mider  the  laws  of  Tennessee,  and 
does  not  pass  the  title  as  such,  so  as  to  entitle  tbe 
donee  to  a  decree  for  the  payment  of  the  moner ; 
for  •  will  of  personalty  in  that  State  does  not  take 
-etfeot  until  probate. 

[No.  170.] 

BeUUonfied  Apr.  16,  1S83.    Decided  Apr.  16, 

1883. 

APPEAL  from  the  Circnlt Court  of  tbeUnited 
States  for  the  Southern  District  of  Indiana. 

Petition  for  rehearing. 

For  the  history  and  facts  of  the  case,  see, 
ante.  p.  SOO. 

Mettra.  P.  PhilUps.  W.  Hallett  PhilUps 
and  Oharlet  Denby,  lor  appellant: 

We  ask  for  a  rehearing  on  a  single  point  in- 
Tolved  in  the  opinion  of  the  court,  to  wit: 

"As  tbe  gift  was  to  take  effect  only  upon  tbe 
death  of  the  donor,  it  was  not  a  present  eze- 
CDted  donatio  eauta  mortie,  but  a  testamentary 
dii^xisition,  void  for  want  of  compliance  with 
the  statute  of  wills." 

In  Tennessee  there  is  no  statutory  proyision 

reming  such  a  testamentary  disposition — 
principles  of  the  common  law  being  there 
in  fonje. 

R.  8.  Tenn.,  1871,  sec.  2168,  n./  awmett  v. 
mtehea,  6  Terg.    428. 

"Tbe  EngUsE  uw  isyery  loose  as  to  the  nat- 
ure of  the  instrument  disposing  of  personal 
property;  and  marriage  articles,  promissory 
notes,  assignment  of  bonds,  letters,  etc.,  etc., 
altitough  not  intended  as  wills,  yet  if  they  can- 
no*  operate  in  one  way,  may  be  admitted  to  pro- 
bate as  Trills  of  personal  property,  provided, 
the  intention  of  the  deceased  be  clear  that  the 
instrument  should  operate  after  his  death."  4 
Kent.  618. 
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This  is  recognized  as  the  law  of  Tennessee  in 
the  case  of  McLean  v.  McLean.  6  Humph., 
452;  Waikint  v.  Dean,  10  Terg.,  821. 

See,  also,  1  Rob.  Wills.  1  Am.  ed.,  148;  2B1. 
Com.,  601;  cited  in  SuggeU  y.  Kiteheli,  6  Yerg., 
428. 

When  it  is  said  that  this  disposition  is  void 
for  want  of  compliance  wiUi  tbe  Statute  of 
Wills,  it  is  evident  that  the  court  fell  into  an 
error. 

If  there  was  here  a  good  testamentary  dispo- 
sition, then  the  decree  must  be  reversed. 

The  indorsement  was  urged  by  the  complain- 
ant to  constitute  a  testamentary  paper.  There 
was  no  question  as  to  probate,  even  if  the  de- 
fendant was  under  any  obligation  to  produce 
one. 

Tarvery.  Tarver,  9  Pet.,  179. 

Were  this  the  case  of  a  complainant  seeking 
relief  on  a  will  not  probated,  it  would  have 
been  error  in  the  court  to  have  dismissed  his 
bill  absolutely. 

Armtirong  v.  Lear,  IS  Wheat,  176. 

Mettn.  Am  IglehajFt  and  Jno.  E.  Iglehmrt, 
for  appellee. 

Mr.  Juitiee  M»tthews  deliveted  the  opin- 
ion of  tiie  court: 

It  is  now  urged  that  the  indorsement  and  de- 
livery of  tbe  certificate  of  deposit,  if  void  as  a 
gift  mortis  eau$a,  is,  nevertheless,  good  as  a  will 
of  personalty  imder  the  laws  of  Tennessee  and, 
passing  the  title  as  such,  entitled  the  appellant 
to  a  decree  for  the  payment  of  the  money. 

But  the  conclusion  is  not  justified  by  the  as- 
sumption, for  a  will  of  personalty  in  Tennessee 
does  not  take  effect  until  probate,  Stat  of  Tenn. , 
1871,  sec.  2169;  SuggettY.  Jf»fci««,  eTerg.,425; 
and  imtil  probate  and  the  appointment  of  an  ex- 
ecutor or  an  administrator  eum  tettamento  an- 
nexo,  the  title  to  the  fund  passes  to  the  admin- 
istrator appointed  previously,  as  in  case  of  in- 
testacy, to  whom  the  decree  in  this  case  sward- 
ed it 

T^petition  it,  ther^ore,  denied. 
True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  TT.  S. 


CHRISTOPHER  P.  HAMPTON,  Admr.  of 
Frank  Hampton,  Deceased,  and  MARIA  C. 
OTIS  AND  EMMA  S.  WELSMAN,  Execri- 
trieet  of  Jambs  Welsman,  Deceased,  Appt»., 

V. 

J.  L.  PHIPPS. 

(See  S.  On  Beporter'B  ed.,  200-287.) 

Subrogation  by  creditor*— mortgage*  by  eo-*uretiet. 

1.  Uortnages  eriven  by  oo.sm«ttes,  each  to  tbe 
other  as  security  to  Indenmlfy  Um  from  any  claim 
beyond  Us  proportion  assumed,  are  not  in  equity 
seouritlea  for  the  payment  of  the  principal  debt, 
which  Inure  to  the  benefit  of  the  creditors  upon  the 
principle  of  subrogation. 

2.  where  mortgages  ore  given  by  cosureties, 
each  to  the  other  to  indemmfy  him  for  an  over 
payment,  imless  one  of  them  has  been  compelled  to 
pay  and  has  In  fSct  paid  an  excess  beyond  his  agreed 
share  of  the  debt,  there  can  have  been  no  breach  of 
the  conditions  of  the  mortgage  and,  consequently, 
no  right  to  a  f  oredoenie  and  sale  of  the  mortgaged 
prenuses. 

[No.  218.] 
Argued  Mar.  t9,  SO,  1883.  Decided  Apr.  16,1883. 
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APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  South  Carolina. 

The  history  and  facts  of  the  case  appear  in 
Ihe  opinion  of  the  court. 

MeMrt.  W.  O.  DeSaossore  aiul  37i«)dor« 
Q.  Barker,  for  appellants: 

We  submit  that  ^EzparfeVFarrm.loyes.,  623, 
does  not,  in  principle,  support  the  deduction  or 
conclusion  of  law  reached  by  the  special  mas- 
ter, that  the  creditor  is  entitled  to  be  subrogated 
to  the  security  held  by  the  surety.  It  is  also 
submitted  that  the  conclusion  being  deducted 
from  such  uncertain  case  as  Mawre  t.  Harri»on, 
1  £q.  Cas.  Abr.,  98,  from  a  new  obiter  in  Wright 
V.  ItorUy,  11  Ves. ,  23;  both  of  which  appear  to 
be  repumated  as  principles,  hy  Ex  parte  Warren; 
and  Ex  parte  Warren,  tupra,  being  decided,  ap- 
parently, upon  another  point  and  on  its  own 
circumstances,  it  was  error  in  the  report  to  reach 
the  conclusion  of  law  which  it  did,  and  it  was 
error  in  the  circuit  decree  to  adopt  and  confirm 
it  as  law. 

It  has  been  pieviou^  said,  that  it  may  be 
questioned,  how  far  Wright  v.  Moriey  was  op- 
erative in  tiie  United  States  Courts. 

By  no  statute,  decision  or  rule,  has  this  court 
ever  been  and  we  feel  assured  it  never  will  be 
held  blindly  to  follow  dedsions  made  in  the 
English  courts,  unless  such  decisions  meet  its 
concurrence  and  approval.  And  it  will  be  less 
influenced  by  a  case  of  so  doubtful  autboritv  as 
Moure  v.  Harriton,  or  a  mere  obiter,  uncalled 
for,  unsupported  and  apparently  doubted  by 
the  highest  judicial  officer  of  the  kingdom  in 
which  such  obiter  was  made. 

The  questions  of  subrogation  decided  in  this 
court  have  been  singularly  few,  and  chiefly  up- 
on official  bonds  or  insurance  cases.  We  lutve 
failed  to  find  a  single  decision  of  this  court  up- 
on the  subject  now  imder  discussion,  and  regard 
it  as  one  entirely  open  for  the  adjudication  of 
the  court. 

Mettri.  Jainea  Lowmde*  and  A.  Q.  Ma- 
grath,  for  appellee: 

All  of  Mr.  Trenholm's  property  is  liable  for 
these  bonds,  and  so  is  all  the  property  of  Mr. 
Welsman.  The  bondholders  reach  the  prop- 
erty of  Mr.  Trenholm  by  their  equity  through 
Mr.  Welsman;  and  they  reach  the  property  of 
Mr.  Welsman  b^Uieir  equity  through  Mr.  lYen- 
bolm;  and  this  is  the  only  way  in  which  this 
property  can  be  reached  and  applied  to  the  pay- 
ment of  these  bonds. 

The  propositions  which  the  bondholders  ad- 
vance as  the  rules  under  which  are  deduced  the 
conclusions  we  have  stated,  are: 

1.  That  alj  securities  given  to  a  snre^, 
whether  in  terms  to  pay  the  debt,  for  which  he 
is  surety,  or  to  indemuif v  and  save  him  harm- 
less from  any  harm  or  loss  by  reason  of  his 
suret^hip,  inure  to  the  benefit  of  the  creditor, 
who  IS  entitled  to  apply  the  same  in  satisfaction 
of  the  debt. 

Maure  v.  Earriton,  1  Eq.Ca8.Ab.,98;  Wright 
V.  Moriey, 1\  Ves.,  22;  Bk parte  TVarre»,10  Ves., 
623;  Moec*  v.  Murgatroyd,  1  Johns.  Ch.,  119: 
PhiUipt  V.  Thompton,  2  Johns.  Ch.,  418;  Bayea 
T.  Ward,  4  Johns.  Ch.,  123;  Haggwrty  v.  Pitt- 
man,  1  Paige,  299;  Heath  v.  Band  J.  Paige,  829; 
Bopeteelly.  Ami,  10  Leigh,  206;  Ealteyx.Beed, 
«  Paige,  446;  Vail  v.  Fbeter,  4  N.  Y.,  812; 
Webiter  v.  Brovm,  2  Rich.  (N.  S.),  481;  1  Jones, 
Mort.,  sec.  887,  citing  /»«(.  for  aao,  t.  Bank,  9 
720 


Allen,  176;  Aldrid 
lor$  v.  Baylor*,  8  ] 
man,  27  N.  H.,  23 
Baruiy.R.R.  Go., 
V.  R.  R.  Co.,  13  S. 

And  such  is  the 
the  States. 

Owens  V.  Miller, 
«tn,8Qratt.,858;i 
Ri(^$Appeal,79Pt 
5  Coldw.  (Tenn.), 
Miss.,  28. 

See,  also,  in  the 
TouTig  V.  R.R.O0 
Dreu^  Woods,  6t 

2.  That  the  abo 
ties  by  whomsoeve 
demnify  hhn;  and 
one  cosurety,  to  sc 
co-surety,  comes  'n 
itor  is  entitled  to  tl 

Ourtiiy.Tyler,9 
2  Rich.  (N.  §.),  43 

8.  Upon  the  faii 
and  surety  to  pay  1 
of  insolvency  or  ot] 
ceed  directly  on  t 
and  customary  in< 
that  is  in  the  meth 
have  enforced  it. 

Bopeteelly.  Ban, 
Paige,  482;  Touni 
eox  and  Oreen,  8  1 

Mr.  JruHeeTfUmA 
of  the  court: 

The  facta  upon 
suit  depends  are  at 

The  appellee,  vr 
the  holder,  and  flii 
half  of  himself  am 
executed  and  deliv 
and  William  L.  *] 
$710,000,  and  paic 
the  liabilitiee  of  tv 
they  were  two  of  ( 
were  dated  Januai 
the  principal  and  i 
was  guarantied,  b 
by  Q^tgB  A.  Tren! 
who  were  sureties 
tered  into  a  writb 
other,  dated  May  3 
that,  in  becoming 
had  agreed  betwe 
George  A.  Tienhc 
sum  of  $400,000.  s 
forthesumoffSlC 
of  the  bonds,  and  1 
be  respectively  lia 
discharge  of  the  1 
them  respectively- 
would  save  and  k« 
the  other  from  all 
guaranty,  beyond 
spectively  assumei 
by  further  agreed 
01  them  should  so  x 
gage  of  real  estate 
fiect  indemnity,  be 
Thereupon,  and  c 
cuted  to  the  other 
of  which  thqr  wer 
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condition  of  which  was  that  the  mortgagor 
(hoold  perform  on  his  part  the  said  agreement  of 
that  dote.  The  guarantors,  as  well  as  the  prin- 
cipal obligors,  hul  become  iosolrent  before  the 
present  bill  was  filed. 

It  also  appears  that,  of  the  sum  of  $578,800 
due  on  account  of  outstanding  bonds,  Goor^ 
A.  Trenholm,  one  of  the  guarantors,  had  paid 
$108,454,  leaving  still  due  from  his  estate  to 
make  good  the  proportions  assumed  b^  him, 
|214,5^;  and  that  the  proportion  for  which  the 
estate  of  James  T.  Welsman,  the  other  guaran- 
tor, was  liable,  was  $250,814,  of  which  nothing 
had  been  paid.  The  appellees  claimed  that  the 
mortgages  interchangea  t)etween  tlie  guarantors 
inured  to  their  benefit  as  securities  for  the  pay- 
ment of  the  principal  debt,  and  prayed  for  a 
foreclosure  and  sale  for  that  purpose. 

This  was  resisted  by  the  appellants,  one  of 
whom,  Hampton's  administrator,  as  a  judgment 
creditor  of  George  A.  Trenholm  and  James  T. 
Welsman.claimMalienonthemortgi^ed  prem- 
ises; the  others,  txeeutriee*  ol  James  Welsman, 
deceased,  being  subsequent  mortgagees  of  the 
same  property. 

A  decree  passed  in  favor  of  the  complainants, 
according  to  the  prayer  of  the  bill,  and  is  now 
brought  under  review  by  this  appeal. 

The  ground  on  which  the  court  below  pro- 
ceeded seems  to  have  been  that  the  mortgages 
given  by  the  co-sureties,  each  to  the  other,  were 
m  equity  securities  for  the  payment  of  the  prin- 
cipd  debt,  which  inured  to  the  benefit  of  the 
creditors  upon  the  principle  of  subrogation. 

The  application  of  the  principle  of  subroga- 
tion in  favor  of  creditors  and  of  sureties,  has 
undoubtedly  been  frequent  in  the  courts  of 
equity  in  England  and  the  United  States,  and 
is  an  ancient  and  familiar  head  of  their  juris- 
diction. 

It  was  distinctly  stated,  as  to  creditors,  in  the 
early  case  of  ^aurev.  flarrwon,!  Eq.Cas.  Abr., 
93,  where  the  whole  report  is  as  follows :  "  A 
bond  creditor  shall,  in  tnis  court,  have  the  ben- 
efit of  all  counter  bonds  or  collateral  security 
given  by  the  principal  to  the  surety ;  as  if  A 
owes  B  money,  and  he  and  C  are  bound  for  it, 
A  gi  vex  C  a  mortgage  or  bond  to  indemnify  him, 
BsuaUhave  ihe  bencfitof  it  to  recover  liis  debt" 
And  the  converse  of  the  rule  was  stated  by  Sir 
Wm.  Grant  in  Wright  v.  M<niey,  11  Vee.,  13, 
where  be  said:  "I  conceive  that,  as  the  creditor 
isoititled  to  the  benefit  of  all  the  securities  the 
principal  debtor  has  given  to  his  surety,  the 
surety  has  full  as  good  an  equity  to  the  benefit 
of  all  the  securities  the  principal  gives  to  the 
creditor."  And  it  applies  eoually  between  sure- 
ties, so  that  securities  placed  by  the  principal  in 
the  hands  of  one,  to  operate  as  an  indemnity  by 
payment  of  the  debt,  shall  inure  to  the  benefit 
ofalL 

Many  sufficient  maxims  of  the  law  conspire 
to  justtfy  the  rule.  To  avoid  circuity  and  mul- 
tipLcitir  of  actions ;  to  prevent  the  exercise  of 
one's  right  from  intofering  with  the  rights  of 
others;  to  treat  that  as  done  which  ought  to  be 
done;  to  require  that  the  burden  shalTbe  borne 
by  him  for  whose  advantage  ithas  been  assumed ; 
and  to  secure  equality  among  those  equally 
obUtred  and  benefited,  are  perhaps  not  all  the 
familiar  adages  which  may  legitimately  be  as- 
dgned  in  support  of  it.  It  is,  in  fact,  a  natural 
SM  necessary  equity  which  flows  from  the  re- 
108  U.  & 


lation  of  the  parties,  and  though  not  the  result 
of  contract,  is  nevertheless  the  execution  of  their 
intentions.  For,  when  a  debtor,  who  has  given 
personal  guaranties  for  the  performance  of  his 
obligation,  has  further  secured  it  by  a  pledge- 
in  the  hands  of  his  creditor,  or  an  indemnity  in 
those  of  his  saretr,  it  is  conformable  to  the  pre- 
sumed intent  of  all  tiie  parties  to  the  arrange- 
ment, that  the  fund  so  appropriated  shall  l>» 
administered  as  atrustfordl  the  purposes  which 


a  payment  of  the  debt  will  accomplish  ;  and  a 
court  of  equity  accordingly  will  give  to  it  this 
effect.  All  this,  it  is  to  be  observed,  as  the  rule- 
verbally  requires,  presupposes  that  the  fund 
specifioilly  pledged  and  sought  to  be  primarily 
applied,  is  the  property  of  the  debtor,  primarily 
liable  for  the  payment  of  the  debt;  and  it  is  be- 
cause it  is  so,  that  equity  impresses  upon  it  the 
trust,  which  requires  that  it  shall  be  appropri- 
ated to  the  sati^action  of  the  creditor,  the  ex- 
oneration of  the  suretv,  and  the  discharge  of 
the  debtor.  The  implication  is,  that  a  pledge 
made  expresslv  to  one,  is  in  trust  for  another, 
because  the  relation  between  the  parties  Is  such, 
that  that  construction  of  the  transaction  Ixist 
eSectoates  Qie  express  purpose  for  wliich  it  was 
made. 

It  follows  that  the  pesent  case  cannot  be 
brought  within  either  the  terms  or  the  reason 
of  the  rule;  for,  as  the  property,  in  respect  to 
which  the  creditors  assert  a  lien,  was  not  the 
property  of  the  principal  debtor,  and  has  never 
been  expressly  pledged  to  the  payment  of  the 
debt,  so  no  equitable  construction  can  convert 
it  by  implication  into  a  security  for  the  creditor. 

It  is  urged  that  the  logic  of  the  rule  would 
extend  it  so  as  to  cover  the  case  of  all  securities 
held  by  sureties  for  purposes  of  indemnity  of 
whatsoever  character  and  by  -whomsoever  given. 
But  this  suggestion  is  founded  on  a  misconcep- 
tion of  the  scope  of  the  rule  and  the  rational 
grounds  on  which  it  is  established.  Of  course, 
if  an  express  trust  is  created,  no  matter  by  whom 
nor  of  what,  for  the  payment  of  the  debt,  equity 
-will  enforce  it,  according  to  its  terms,  for  the 
benefit  of  the  creditor,  as  a  eettuique  trutt;  but 
the  question  concerns  the  creation  of  a  trust,  by 
operation  of  law,  in  favor  of  a  creditor,  in  a 
case  where  there  was  no  duty  owing  to  him,  and 
no  intention  of  bounty.  A  stranger  mi^ht  well 
choose  to  bestow  upon  a  surety  a  beneht  and  a 
preference,  from  considerations  purely  personal, 
m  order  to  make  good  to  him  exclusively  any 
loss  to  which  he  might  be  subjected  in  conse- 
quence of  his  suretyship  for  another.  In  such  a 
case  neither  co-surety  nor  creditor  could,  upon 
any  ground  of  privity  in  interest,  claim  to  share 
in  the  benefit  of  such  a  benevolence. 

There  may  be,  indeed,  cases  in  which  it  would 
not  be  inequitable  for  the  debtor  himself  to- 
make  specific  pledges  of  his  o-wn  property,  lim- 
ited to  the  personal  indemnity  of  a  single  surety, 
without  benefit  of  participation  or  subrogation; 
as,  when  the  liability  of  the  surety  was  contin- 
gent upon  conditions  not  common  to  his  co-sure- 
ties, and  which  may  never  become  absolute. 
Ho^uiea  V.  Bank,  10  Leigh,  206. 

We  are  referred  by  counsel  to  the  case  of 
Ourtit  V.  TyUr,  9  Paige,  482,  as  an  instance  in 
which  the  rule  has  been  extended  to  securitica 
in  the  hands  of  a  surety  not  derived  from  the 
principal  debtor.  But  the  fact  in  that  case  is 
otherwise.    The  question  was  as  to  the  right 
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SuFBEXB  Court  or  the  Ubited  Statbs, 


of  an  assignee  of  a  mortgage  to  the  benefit  of 

the  guaranty  of  one  Allen  to  make  good  any  de- 
ficiency in  the  mortgaged  property  to  pay  the 
mortgage  debt.  This  bond  had  been  given  to 
one  Murray,  a  prior  holder  of  the  mortgage, 
-A'ho  had  assigned  it  to  the  complainant.  The 
court  say,  in  Uie  opinion,  p.  486:  "  In  the 
case  under  consideration,  Murray  had  assigned 
the  bond  and  mortgage  given  to  him,  and  had 

Siarantied  the  payment  thereof  to  the  assignee, 
e,  therefore,  stood  in  the  situation  of  a  surety 
lor  the  mortgagor,  when  the  latter  procured  the 
bond  of  Allen  as  a  collateral  security,  or  as  a 
guaranty  of  the  payment  of  his  original  bond 
and  mortgage.  The  present  holders  are,  there- 
fore, in  equity  entitled  to  the  benefit  of  this  col- 
lateral bond,  in  the  same  manner  and  to  the 
same  extent  as  if  it  had  been  given  to  Murray 
before  he  assigned  his  bond  and  mortgage,  and 
had  been  expressly  assigned  by  him  to  Beers, 
«nd  by  Beers  to  the  complainants. "  It  thus  dis- 
tinctlv  appears  that  the  bond  of  Allen,  which 
•was  the  collateral  security  in  controversy,  was 
procured  by  and  derived  from  the  original  mort- 

f;agor,  the  principal  debtor.    We  have  been  re- 
erred  to  no  case  which  forms  an  exception  to 
the  rule  as  we  have  stated  it 

But  the  claim  of  the  complainants  fails  for 
Another  reason.  The  right  of  subrogation,  on 
wliich  they  rest  it,  is  merely  a  right  to  be  sub- 
stituted in  place  of  each  of  the  co-sureties  in  re- 
spect to  the  other,  in  otder  to  enforce  the  mort- 
gnf^es  given  by  them  respectively  according  to 
tiieir  terms.  But  the  conditions  of  those  mort- 
gnpes  have  not  been  brolcen,  and  the  very  fact, 
-which  is  supposed  to  confer  the  right  upon  the 
creditor  to  interpose,  the  insolvency  of  the  sure- 
tie.s,lia8  rendered  it  impossible  for  cither  to  fasten 
upon  the  other  a  breach  of  the  condition  of  his 
mortgage.  As  neither  can  pay  his  own  propor- 
tion of  the  liability  they  agreed  to  divide,  neither 
can  claim  indemnity  against  the  other  for  an 
over-payment.  It  is  entirely  clear,  therefore, 
that  neither  of  the  sureties  could  be,  under  the 
circumstances  as  they  appear,  entitled,  as  mort- 
gagee, to  foreclose  the  mortgage  against  the 
other.  The  condition  of  each  mortgage  was, 
that  the  mortgagor  would  perform  his  part  of  the 
Agreement  and  indemnify  the  mortgagee  Mfainst 
the  consequences  of  a  failure  to  do  so.  Unless 
-one  of  them  had  been  compelled  to  pay,  and  liad 
in  fact  pnid,  an  excess  beyond  his  agreed  share 
of  the  debt,  there  could  have  been  no  breach  of 
the  conditions  of  the  mortgage,  and  consequent- 
ly no  right  to  a  foreclosure  and  sale  of  the 
mortgage  premises.  And  the  amount  which 
the  mortgagor  could  be  required  to  pay,  as  a 
condition  of  redeeming  the  mortgaged  premises, 
in  cose  of  foreclosure,  would  be,  not  the  amount 
which  the  mortgagee,  as  between  himself  and 
the  common  creditor,  was  bound  to  pay  on  ac- 
count of  the  debt,  but  the  amount  which,  as  be- 
tween himself  and  his  co-surety,  the  mortgagor, 
le  had  paid  beyond  the  proportion  which,  by 
the  terms  of  the  agreement  between  them,  was 
the  limit  of  his  Utility.  The  mortgages  were 
not  created  for  the  security  of  the  principal  debt, 
but  as  security  for  a  debt  possibly  to  arise  from 
one  surety  to  the  other.  As  to  which  of  them 
has  there  been  as  yet  any  default?  Plainly  none 
as  to  either.  And  yet  the  complainants  assert 
the  right  to  foreclose  them  both;  a  claim  that 
is  self-contradictory,  for,  by  the  very  nature  of 
3S2 


the  arrangement,  tt 
should  be  a  default 
one  mortgagor  had  £ 
the  agreement  could 
that  the  other  had  nc 
on  his  part,  but  had 
which  nis  co-surety 
him.  There  is,  thei 
rogation  insisted  on,  i 
which  it  can  apply. 
It  results,  therefoi 
were  not  entitled  to  ] 
the  mortgages  in  qu 

groceeds  of  the  sale  i 
ut  that  the  same  sh 
the  pavment  of  the 
gage  liens  upon  the 
theur  priority.    Thed 
fore,  being  the  one  fi 
taken,  ii  reeeraed  an 
direction*  to  taketuel 
in,  not  ineontittent « 
and  eqmig  require. 
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Jtimes  H.  HoKei 
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TO);  Waterman  v.  Buekland,  1  Mo.  App.,  446; 
Terke$  t.  SaUmon,  M  Hun  (Sap.  Ct.),  471; 
Logan  v.  Mutiek,  81  lU.,  415;  Origory  v.  Wen~ 
M,  89  Mich.,  387;  8.  C,  40  Mich.,  482;  Bter- 
in^my.  Meighan,  56  Wis.,  354;  18  N.  W.  Rep., 
m;  Lenee  r.  Tmtng,  59  la.,  8«4;  18  N.W.  Rep., 
829;  BnuC*  Appeal,  55  Pa.,  294;  Kirkpalneh  v. 
BontcM,  72  Pa. ,  165 ;  Orizereood  v.  mane,  11  C. 
B.,  528;  78  E.  C.  I* ,  526;  Matter  of  GbantOer,  18 
Am.  Law  Reg.,  310;  North  v.  PhiUipi,  89  Pa., 
250;  Diektm  v.  Tfumuu,  97  Pa.,  278;  10  Weekly 
Notes  of  Cas.  112,  88  Leg.  Int.,  115;  Buehaky 
■V.  De  Haven,  97  Pa.,  202;  Fareira  v.  OabeU,  89 
Pa.  St.,  89;  MclelieHr.  Am.  Un.  Tel.  Go., 11  Fed. 
Bep.,  198,  and  re.  by  Francis  Wharton,  p.  201; 
£artlett  v.  Smith,  18  Fed.  Rep.,  268;  Tenn^v. 
Poole,  4  Brad.,  III.,  594;  NoyeB  t.  SpaiOding,  27 
Tt.,  420;  Sampton  v.  Bhav,  101  Mass.  145;  Ex 
parte  Mamhnm,  2  DeG.  F.  &  J.,  640;  tiowrke  v. 
mm-l,  84  Eng.  L.  &  Eq.,  219;  Dotty  v.  Spawfo. 
«  Ul.  App. ,  5©;  Bank  v.  Spaidt,  8  Df.  App. ,  498; 
Kingtimry  v.  iTtrwtn,  77  N.  Y.,  612;  Shaw  v. 
Clark,  13  N.  W.  Rep.,  786. 

Where  actual  delivery  is  intended,  the  con- 
tract is  not  void. 

Clark  y.  Fim,  7  Bias.,  640;  Cole  v.  JUUmine, 
«  m..  849;  Pkittipt  V.  Oemvlgee  MilU,  55  Geo., 
633;  Bank  v.  MbDoumiU,  28  U.  C.  C.  P.,  845; 
Smith  V.  Bouvier,  70  Pa.  St.,  325;  Mclltaine  v. 
J^^rton,  2  Rob.  N.  Y.,  422;  Stantm  v.  Smaa, 
Z  Sandf.,  230;  Brown  v.  Bpeyere,  20  Gratt.,  296; 
OauardY.Hinman,!  Bos.,  207;  Athton  y.Dakin, 
4  Hurt.  &  N.,  867;  Savmery.  Taggart,  14  Bush., 
727;  Cameron  v.  Burkhim,  55  N.  Y.,  425. 

The  form  of  the  contract  is  not  conclusive, 
hot  parol  evidence  is  admissible  to  show  wliat 
the  real  intentions  of  the  parties  were.  And  if, 
from  the  acts  and  conduct  of  the  parties,  it  ap- 
pears that,  notwitlistandingthe  form  of  the  con- 
tract, the  real  intention  of  the  parties  was  to 
settle  by  the  payment  of  differences,  the  con- 
tract is  a  gammg  one  and  void. 

Dos  Fassos,  477;  Terkee  v.  Salomon,  11  Hun 
^up.  Ct.),  471;  -Story  v.  Salomon,  71 N.  Y.,  420; 
SMlewhite  v.  McMorine,  5  Mees.  &  W.,  466; 
Jforth  V.  PltUlipt,  89  Pa. ,  250;  Dickem  v.  Thxmuu, 
*7  Pa. ,  278;  Barnard  v.  Baekhaua,  52  WU. ,  598; 
Bartlett  v.  Smith.  18  Fed.  Rep.,  268;  Melehertv. 
Am.  Un.  Tel.  Co.,  11  Fed.  Rep.,  193. 

"  Tbe  question  of  intention  to  deliver  is  for 
theiury." 

Kddie,  Law  of  Stockbrokers,  818;  Dos  Passos, 
Stockbrokers,  484. 

Mettn.  FrmneiB  H.  Kales.  C.  B.  Law- 
renee  and  P.  H.  Smith,  for  defendants  in  er- 
ror: 

It  was  the  du^  of  the  court  below,  on  the 
«videnoe,  to  hold  and  t6  instruct  the  jury,  that 
the  defendant  liad  failed  to  make  out  his  first 
plea,  namely:  that  the  contracts  referred  to  were 
ilWal  and  void  as  gamblingcontracts. 

Ing.  Co.  V.  Doater  {ante,  65);  opinion  filed  by 
this  coart,  Oct.  23, 1882. 

Tbe  principle  of  this  and  preceding  cases  de- 
cided 1^  this  court  is,  that  wherever  Uiere  is  an 
entire  failure  on  the  part  of  the  defendant  to 
establish  his  plea,  it  is  the  duty  of  the  court,  as 
a  matter  of  law,  to  withdraw  the  subject  there- 
of from  the  consideration  of  the  jury;  and  this 
rule  was  properly  applied  in  the  present  case. 

In  this  case,  there  was  nothing  in  the  treaty 
between  Roimtree  and  his  brokers,  nor  any- 
diing  in  the  terms  of  the  contracts  made  by  lus 
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brokers  on  the  board  of  trade,  nor  in  the  evi- 
dence, from  which  the  alleged  illegality  could 
be  inferred. 

On  the  other  hand,  the  form  and  terms  of 
these  contracts  had  previously,  as  respects  legal- 
ity, been  upheld  by  the  decisions  of  the  Supreme 
Court  of  Illinois. 

Woleotty.  HeaOi,  78  111.,  488;  Sanborn  v.  Ben- 
eOiet,  78  HI.,  »Oi»;Pixlmy.  Boynton.  79  HI.,  851; 
Logan  y.  Mutiek,  81  HI.,  416;  lyon  v.  Ciilbert- 
ton,  88  m.,  88;  Piekeringy.  Oeate,  79  HI.,  328. 

These  cases,  most  of  which  uphold  like  con- 
tracts made  on  the  board  of  trade,  proceed  upon 
the  ground  that  the  sale  of  property  is,  under 
this  form  of  contract,  made  at  the  time  when 
the  contract  is  entered  into ;  but  that  delivery 
only  is  postponed,  with  an  option  as  to  the  time 
thereof. 

WolooU T.  Eeaih,  78  HI.,  486. 

While  such  is  the  legal  eSect  of  contracts  of 
this  character  when  unexplained  by  evidence, 
still  it  is  competent,  imder  an  issue  made  for 
that  purpose,  to  receive  evidence  tending  to 
show  that  such  contracts  were  or  were  not  mere 
coveiB  for  betting  on  the  price  of  grain  during 
a  limited  period. 

Beeeridge  v.  Retcitt,  8  Bradw.,  479;  Tmney  ▼. 
lliote,95Ill.,99. 

At  the  trial,  there  was  no  evidence  tending 
to  show  that  the  contracts  for  the  purchase  and 
sale  of  proper^  for  the  defendant's  account, 
were  not  bcmajwt  or  what,  by  their  terms,  they 
purported  to  be,  namely:  transactions  for  tbe 
actual  sale  and  delivery  of  property. 

Mr.  Juriiee  Uiller  delivered  the  opinion  of 
the  court: 

Smith  and  Lightner,  plaintiffs  in  the  circuit 
coiut,  recovered  against  Rountree,  plaintiff  in 
error,  a  judgment  for  $5,614.46  for  "tervices 
rendered  and  monev  advanced  by  them  as  brok- 
ers and  members  of  the  board  of  trade  of  Chi- 
cago, for  Rountree  at  his  request. 

The  case  was  tried  before  a  jury,  the  parties 
being  the  principal,if  not  the  only  witnesses.and 
their  testimony,  with  some  correspondence  by 
letters  and  telegrams,  was  all  the  evidence. 

The  record  presents  but  two  questions  neces- 
sary to  be  decided. 

It  was  alleged  hy  the  defendant  that  on  the 
11th  of  March,  1879,  he  had  notified  theplaint- 
Iffs  in  writing  that  thereafter  he  would  advance 
them  no  more  margins,  and  would  not  be  re- 
sponsible for  any  losses  on  contracts  made  by 
them  in  his  name.  To  which  their  answer  was 
a  denial  of  such  instruction,  and  an  allegation 
that,  if  it  had  been  given  it  was  subsequently 
withdrawn  and  waived  by  other  instructions 
and  actions  of  defendant. 

Specific  questions  on  this  subject  were  sub- 
mitted by  the  court  to  the  jury,  under  the  prac- 
tice allowed  by  the  Wisconsin  Statute. 

Some  objection  is  made  to  the  form  of  some 
of  these  questions,  which  we  do  not  think  nec- 
essarv  to  consider  here,  for  tbe  fourth  question 
and  the  answer  of  the  jury  to  it  render  the  other 
questions  and  answers  immateriaL  That  ques- 
tion and  answer  is  as  follows: 

"Fourth.  If  you  find  there  was  such  a  con- 
tract or  understanding  between  the  parties  as  is 
mentioned  in  the  last  question,  did  the  defend- 
ant, by  his  subsequent  acts,  declarations,  direc- 
tions or  conduct  w^ve  the  same  and  become  lia- 
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ble  for  farther  loeaes  incarred  over  and  above  the 
moner  so  placed  in  plaintiff ■*  hands?  Answer. 
Yes.''^ 

It  was  undoubtedly  competent  for  defendant 
to  withdraw,  waive  or'countennand  his  former 
order  on  this  subject,  and  this  could  be  done 
verbally  or  by  actions  and  need  not  be  in  writ- 
ing, and  the  fact  found  bv  the  jury  that  he  did 
80,  renders  his  former  noSce  wholly  immaterial 
to  the  issue. 

The  counsel  for  defendant  resisted  recovery 
against  him,  on  the  f;round  that  the  sales  and 
purchases  made  for  him  by  plaintiffs  were  gam- 
bling contracts  on  the  prices  of  the  various  arti- 
cles of  produce  to  which  they  related,  never  de- 
signed to  be  actually  performed  by  delivery, 
but  the  damages  were  to  be  adjusted  and  pay- 
ments made  and  accepted,  according  to  the  dif- 
ference between  the  contract  price  and  the  mar- 
ket price  at  the  date  fixed  for  delivery.  And 
on  this  subject  he  asked  certain  instructions  of 
the  court  which  were  refused.  The  court  also 
charged  the  jur^  that  there  was  no  evidence  on 
this  subject  which  they  could  consider.  An  ex- 
ception was  taken  to  this  ruling,  and  a  bill  of 
exception  purports  to  embody  all  the  testimony. 

The  evidenoe  of  the  defendant  on  this  point 
was  that  he  gave  the  instructions  to  buy.  He 
says:  "  I  comd  not  say  that  I  had  any  under- 
standing on  the  subject  of  the  nature  and  char- 
acter of  the  board  of  trade  deals,  whether  the 
property  was  to  be  actually  deliverad  or  whether 
it  was  to  be  settled  for." 

It  is  obvious,  therefore,  that  so  far  as  plaint- 
iff, one  of  the  parties  to  all  these  contracts  which 
ho  now  impeaches,  is  concerned,  they  were  not 
gambling  coutmcts,  and  that  he  hod  no  under- 
Ktanding  or  agreement,  express  or  implied,  that 
the^  were  bets  upon  the  fatnie  price  of  the 
article. 

The  other  party  to  these  contracts,  or  rather 
parties,  for  Uie  contracts  were  numerous,  are 
not  produced,  nor  their  testimony  given,  and 
there  is  no  direct  evidence  that  any  of  them 
either  bought  or  sold  with  any  other  purpose 
than  to  perform  the  agreement  as  its  terms 
bound  them. 

The  plaintiffs,  in  answer  to  questions  on  this 
subject,  say  that  in  no  instance  had  they  any 
agreement  with  the  parties  to  the  contracts  macle 
l^  them  for  Mr.  Bountree,  that  performance 
was  not  expected  or  intended,  but  a  mere  ad- 
justment of  differences,  and  they  say  that  actual 
delivery  of  the  article  was  made  m  some  of  them. 
So  that,  as  to  these  contracts,  in  regard  to  which 
Ibe  services  were  rendered  and  money  advanced 
by  phiintiff  for  defendant,  there  is  no  evidence 
whatever  that  they  were  not  bomfldt  contracts 
enfordble  between  the  parties,  and  made  to  be 
performed. 

Evidence  was  given  that  a  very  large  propor- 
tion of  all  the  contracts  made  lor  the  sale  of 
produce  at  the  Board  of  Trade  of  Chicago,  were 
settled  by  payment  of  differences,  and  that  noth- 
ing else  was  expected  by  the  parties  to  them, 
and  the  number  of  these  in  proportion  to  the 
number  of  bona  fide  contracts,  m  which  delivery 
was  expected  and  desired,  is  said  to  be  so  large 
as  to  justify  the  inference  that  it  was  so  in  these 
cases. 

But  since  the  plaintiff  testiflesthat  he  had  no 
such  understanding;  since  nothing  is  proved  of 
the  intentioD  of  the  other  parties;  and  since  the 
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on  the  29th  of  March,  1875,  to  recover  «f  the 
Little  Miuni  and  Columbus  and  Xenia  Rail- 
road Company  a  tax  of  five  per  centum  on  al- 
lied profits  of  the  Company  "  carried  to  the 
«cco\mt  of  any  fund  or  used  in  construction," 
oroTided  for  by  the  Act  of  June  80,  1864,- ch. 
173,  sec.  122,  18  Stat,  at  L.,  284,  amended  by 
the  Act  of  July  18, 1866,  ch.  184, 14  Stat,  at  L., 
139.  A  jury  was  waived  and  the  trial  had  by  the 
■court.  The  case  comes  here  on  a  finding  of 
facts.  From  this  flndine  it  appears  "  That  dur- 
ing the  period  covered  by  the  petition,  w».; 
from  the  lirst  day  of  July,  1864,  to  the  80th  day 
■day  of  November,  1869,  inclusive,  the  defend- 
ant, in  good  faith,  regularly  made  returns  of 
«amings,  profits,  income  and  sains,  and  of 
profits  carried  to  the  account  of  any  fund,  or 
used  for  construction,  arising  or  acmiine  to  it 
daring  said  period,  intended  and  believed  bj  it 
to  embrace  aQ  such  profits,  incomes  and  gam?, 
and  all  such  profits  carrieid  to  the  account  of 
any  fund,  or  used  for  construction,  which  by 
law  it  was  bound  to  return;  which  returns  were 
received  and  accepted,  and  for  the  amount  of 
which  assessments  from  time  to  time  were  made 
■of  the  taxes  payable  thereon,  which  taxes  were 
T^^arly  paid  by  it  to  the  oflBcer  lawfully  an- 
Ihorized  by  law  to  collect  the  same."  In  addi- 
tion to  this  it  also  appears  "  That  over  and 
above  the  amount  so  returned,  on  which  taxes 
were  paid  as  aforesaid,  the  defendant  did  in 
fact  make  additional  earnings,  which  by  it  were 
■carried  to  the  account  of  some  fund,  or  used  for 
■construction  during  said  period,  amounting  in 
^  to  the  sum  of  $168,707.22,  on  which  no  tax 
has  been  paid." 

The  finding  also  shows  that  during  the  year 
1669,  the  defendant  carried  to  the  debit  of  profit 
and  loss  on  its  books,  various  items  amounting 
in  all  to  $184,895.06.  In  this  way  the  books 
show  no  profits  between  July  1,  1864,  and  No- 
vember SO,  1869,  beyond  the  amount  on  which 
taxes  were  paid  in  the  regular  course  of  busi- 
ness. Of  the  sum  so  charged  up,  one  item  of 
$51,156.44  was  for  loss  and  depreciation  on  book 
accounts  and  other  choees  in  action,  acquired 
by  the  Company  prior  to  July  1,  1864,  and 
which  had  been  standing  on  me  books  until 
1869  at  their  par  value;  another  item  of  $22,000 
was  for  the  depreciation  in  the  value  of  bonds 
purchased  after  July  1,  1864;  another  Item  of 
$106,014.62  was  for  the  depreciation  in  the 
Talae  of  what  was  known  as  the  "street  con- 
nection track,"  and  another  item  for  $6,225  was 
for  losses  on  a  purchase  in  1867  of  shares  of 
-capital  stock  in  a  cotton  press  company. 

Upon  these  facts,  so  found,  the  Company 
claimed  that,  in  ascertaining  the  amoimt  of 
profits  liable  to  taxation,  there  should  be  de- 
<lucted  from  the  earnings  during  the  period  for 
which  the  tax  was  claimed  these  several  items 
-of  loss  and  depreciation,  but  the  court  ruled,  as 
a  matter  of  law,  "  that  for  the  purpose  of  taxa- 
tion the  defendant  is  not  entitled  by  law  to  make 
the  deduction  as  claimed,"  and  gave  judgment 
for  five  percent  on  thewhole  sum  of  $168,707.22. 
In  onr  opinion  there  was  error  in  this  ruling. 
The  tax  in  question  is  not  upon  eaming»  "  car- 
ried to  the  account  of  any  fund  or  used  for  con- 
■struction,"  but  npon  profiti.  Earnings  used  to 
pay  interest  or  dividends  are  taxable,  whether 
actual  profits  or  not;  but  earnings  used  for  con- 
•troction,  or  carried  to  the  account  of  a  fund, 
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are  not  to  be  taxed,  unless  they  represent  profits 
of  the  Company  in  its  business  as  a  whole,  that 
is  to  say,  the  excess  of  the  aggregate  of  gains 
from  aU  sources,  over  the  aggregate  of  losses. 
The  law  evidently  contemplated  an  annual  state- 
ment of  accounts,  and  in  this  way  an  annual 
striking  of  balances  between  gains  and  losses. 
When,  in  such  statements,  it  appeared  that  a 
(part  of  the  excess  of  gains  over  losses  had  been 
used  for  construction  or  added  to  some  fund, 
then  a  tax  was  to  be  paid  on  what  had  been  so 
used  or  appropriated.  This  was  part  of  the  sys- 
tem adopted  for  the  taxation  of  the  "  profits, 
income  or  gains"  of  railroad  corporations, 
which,  as  was  said  in  R.  R.  Go.  v.  CoUeetor,  100 
U.  S. ,  598  [XXV. ,  647],  it  was  the  object  of  this 
statute  to  provide.  A  tax  was  put  on  dividends. 
Interest  paid  in  the  ordinary  way,  and  pro/fits 
used  for  construction  or  carried  to  some  fund. 
This  was  a  classification  of  the  income  of  the 
corporation  for  the  purposes  of  taxation. 

In  the  pr^ent  case  there  has  been  no  assess- 
ment of  a  tax,  but  the  United  St«tes  have  sued 
to  recover  such  sum  as,  upon  an  investigation 
of  the  accounts  of  the  Com^ny,  it  shall  appear 
ought  to  have  been  paid.  The  burden  of  proof 
is  upon  the  Qovemment.  No  more  can  be  re- 
covered than  is  shown  to  be  due.  In  presenting 
the  evidence,  no  attempt  seems  to  have  been 
made  by  the  United  States  to  state  annual  ao- 
coimts  and  ascertain  the  amount  to  be  paid  on 
that  basis.  The  court  has  found  that  between 
July  1,  1864,  and  November  80,  1869,  earnings 
to  the  amount  of  $168,707.22  had  been  used  for 
construction  or  curied  to  the  account  of  some 
fund,  but  it  has  also  found  that,  between  the 
same  dates,  the  Company  lost  $22,000  by  de- 
preciation in  its  investments  in  bonds,  and 
$5,225  by  depreciation  in  the  stock  of  a  cotton 
press  company.  In  the  view  we  take  of  the  law, 
these  sums  should  have  been  deducted  from  the 
earning  as  ascertained  before  fixing  the  amount 
of  profits  on  which  the  tax  was  to  be  paid.  It 
is  not  stated  with  certainty  in  the  finding  at 
what  dates  the  losses  actually  occurred  which 
are  represented  by  the  items  of  $61,156.44,  de- 
preciation in  the  value  of  book  accounts  and 
choses  in  action,  and  $106;014.62,  depreciation 
in  the  value  of  the  street  connection  track.  For 
this  reason,  we  are  imable  to  decide  whether 
these  losses  or  any  part  of  them  should  be  de- 
ducted. As  the  omission  to  make  the  finding 
sufficiently  specific  in  this  particular  undoubt- 
edly arose  from  the  fact  that  the  court  ruled  as 
a  matter  of  law  that  no  deductions  could  be 
made  on  account  of  losses  of  this  character,  we 
will  remand  the  cause,  so  that  further  inquiry 
may  be  had  on  that  point.  This  we  have  au- 
thority to  do  under  section  701  of  the  Revised 
Statutes,  which  allows  a  cause  to  be  remanded 
for  "  such  further  proceedings  to  be  had  in  the 
Inferior  court  as  the  justice  of  the  case  may  re- 
quire." 

Thejudgment  of  the  Oireuit  Court  is  merted 
and  the  cause  remanded,  with  instructions  to 
deduct  from  the  amount  of  earnings,  as  ascer- 
tained upon  the  former  trial,  the  items  of  $22,- 
000,  depreciation  in  the  value  of  bonds,  and 
$5,225,  depreciation  in  the  value  of  cotton  press 
stock,  together  with  such  other  sums  included 
in  the  items  of  $51,155.44,  depreciation  In  book 
accounts  and  choses  in  action,  and  $106,014.62, 
depreciation  in  value  of  the  street  connectioa 
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track,  as,  upon  farther  hearing,  shall  be  found 
to  represent  losses  accruing  to  the  Company  be- 
tween July  1,  1864,  and  November  90,  1869, 
and  to  render  judgment  only  for  such  an 
amount  of  tax  as  ahSl  appear  to  be  due  upon 
that  basis. 
True  copy.    Test: 

James  H.  UoKenney,  Clerk,  Bup.  Court,  U.  S. 


JOHN  S.  FARLOW,  Receiver  of  the  Cincin- 
nati, SANDDBET  and  CLEVEI.AND  RaILBOAD 
COHPANT,  Appt., 

0. 

8TLVANU8  KELLY. 

(0ee  8.  0.,  Beporter's  ed.,  288-29L) 

N^ligenee  of  railroad  company— wtUrSmUiry 
negligence. 

1.  It  Is  culpable  nevleot  for  the  manageiB  of  a  rail' 
road  to  leave  a  frefsrht  oar  standing  on  the  side 
track  so  near  the  main  track  as  to  make  a  ooUlsion 
-with  an  approaobintr  train  inevitable. 

2.  It  is  not  contributory  negligrenoe  for  a  passen- 
ger to  ride  irtth  his  elbow  on  the  sill  of  an  open 
window,  when  by  a  colllslou  bis  arm  la  Jarred  out- 
side of  the  car  and  broken. 

[No.  226.] 
Submitted  Apr.  t,  188S.    Decided  Apr.  16, 1883. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 

The  history  and  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court. 

Ifr.^  S.  A.  Bowman,  for  appellant: 

The  appellee  was  guilty  of  contributory  neg- 
ligence in  placing  hu  arm  in  the  open  window. 

Todd  V.  R.  B.  Co.,  8  Allen.  18;  B.  B.  Co.  v. 
McClurg,  66  Pa.,  294;  B.B.  Co.\.  Sickingi.  5 
Bush.,  1;  P.  A.O.  B,  B.  Co.  V.  Andreun,  89 
Ind.,  829;  I.  A  O.  B.  B.  Oo.  T.  BuOwrford,  29 
Ind.,  as. 

The  party  injured  cannot  recover  if  he  con- 
tributed in  any  degree  to  the  injuiy. 

Geiuhnan  v.  Seott,  25  Ohio,  88. 

Mr.  R.  F.  BncklaacU  for  appellee: 

The  position  of  the  appellee's  arm  was  not 
negligence,  under  the  circumstances  Railroad 
companies  are  bound  to  keep  all  obstructions 
so  far  away  as  to  prevent  the  possibility  of  col- 
lision with  passenger  trains.  It  is  almost  a  uni- 
versal habit  for  passengers  to  rest  their  arms  on 
the  window  sill  when  the  windows  are  up,  in 
warm  weather. 

CurU*  V.  B.  B.  Co.,  6  McLeanL  401;  Barton 
v.  B  a.  Co.,  62 Mo.,  268;  R.  B.  Co.  v.  Gregory, 
68  m.,  272;  B.  B.  Co.  v.  Pondrom,  61  HI.,  883; 
Winter*  v.  B.  B.  Cb., 89  Mo.,  468;  C.  C.  &  C.  R. 
B.  Co.  V.  Terry,  8  O.  St.,  581;  Whart.  Neg.  sec. 
862. 

If  there  be  negligence  on  the  part  of  the  ap- 
pellee, yet  if,  at  the  time  when  the  injury  was 
committed,  it  might  have  been  avoideid  by  the 
appellant  in  the  exercise  of  reasonable  care  and 
prudence,  an  action  will  lie  for  the  injury. 

Whart.  Neg..  sees.  801  to  841  and  362;  Ker- 
whaker  v.  R.  R.  Cb.,  8  O.  St.,  172;  R.  B  Ob. 
V.  StaUman,  22  O.  St.,  26;  B.  B.  Co.  v.  Bine, 
25  O.  St.  681;  Bibbard  v.  Thompeon,  109  Mass., 
288;  Brown  v.  B  B.  Co.,  50  lio.,  461. 

Von.— Of  the  freedom  <tf  plaintiff  from  oontrSm- 
tory  neg«0enee,  neeettary  to  entttle  him  to  recover; 
see,  note  to  Stokes  v.  Saltonstall,  88  U.  S.  (18  Pet.),  VSL 
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Mr.  CMtf  JueUee  W»ite  delivered  the  opia- 
ion  of  the  court: 

While  the  Cindnnati,  Sanduskv  and  C1ev»- 
land  Railroad  was  being  operated  by  John  S. 
Farlow,  a  Receiver  appointed  by  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  Ohio,  in  a  suit  for  the  foreclosure  of 
a  mortgage  on  the  road,  Sylvanus  Kelly,  a  pas- 
^senger  on  one  of  the  trains,  was  injured  by  tlie 
collision  of  a  car  in  which  he  was  lidingwith 
a  freight  car  standing  on  a  side  track.    Kelly 
thereupon  petitioned  the  Circiiit  Court  for  lea  v» 
to  sue  the  Receiver  in  the  Court  of  Commoii 
Pleas  of  Sandusky  County,  Ohio,  to  recover  for 
the  injuries  he  had  sustained.    This  was  de- 
nied.    He  then  asked  leave  to  file  his  com- 
plaint against  the  Receiver  in  the  suit  for  fore- 
closure.   This  was  granted,  and  the  Receiver 
ordered  to  make  his  defense.    Kelly  thereupon 
filed  in  the  circuit  court  bis  complaint,  in 
which  he  set  forth  his  claim  growing  out  of  the 
alleged  carelessness  and  neglect  of  the  Receiver 
and  his  agents,  and  prayed  that  an  inquiry 
might  be  bad  as  to  the  amount  of  his  damages 
and  the  Receiver  ordered  to  pay  the  same.    Ttit 
Receiver  answered,  denying  that  the  injory 
complained  of  was  occasioned  by  his  negli- 
gence or  that  of  his  servants  or  agents,  aiid 
averring  that  it  was  "  Caused  by  the  negligence 
and  want  of  care  by  the  said  Sylvanus  Kellv  in 
improperly  exposing  himself  to  injury  while 
riding  on  said  car,  by  so  placing  Iiis  arm  in  an 
open  window  of  said  car  that  it  projected  out- 
side thereof,  and  thereby  came  in  contact  with 
said  standing  car."    Alter  the  issue  was  tliua 
made  up,  the  matter  was  referred  to  a  special 
master,  on  the  application  of  Kelly,  "  To  has 
the  matters  set  forth  in  said  complaint,  answer 
and  replication,  and  such  evidence  as  the  par- 
ties may  offer  relevant  and  pertinent  to  the 
issues  therein  made,  and  determine  and  report 
whether,  under  the  law,  the  said  Receiver  is 
liable  for  the  injuries  complained  of  by  the 
said  Sylvanus  KellT;  and,  if  so,  the  amount  of 
compensation  which  said  Sylvanus  Kelly  shall 
be  entitled  to  receive  for  the  same;    *    •    • 
and  that  he  report  his  findings,  together  with 
the  evidence  and  costs  of  his  proceedings,  to 
this  court  as  soon  as  possible,  at  the  January 
Term  thereof." 

Under  this  order  the  master  heard  the  case 
and  reported  in  substance  the  following  facts: 
Belief  ontaine  is  a  station  on  the  line  of  the  road 
at  whidi  passenger  trains  stop  and  pass  each 
other.  Immediately  south  of  the  town  is  a  side 
track  of  about  one  thousand  feet  in  length,with 
a  switch  at  each  end  uniting  it  with  the  main 
track.  This  side  track  has  a  descending  gxade 
from  north  to  south,  of  about  four  feet  m  the 
whole  distance  of  one  thousand.  On  the  moan- 
ing of  the  28d  of  August,  1877,  three  freight 
cars  were  standing  on  the  side  tiack,two  of  them 
near  the  nordi  switch,  and  one  about  one  hun- 
dred and  thirty-five  feet  from  the  south  switch. 
Kelly  was  a  passenger  on  a  passenG;er  train  go- 
ing north  on  the  road  that  day,  ana  had  a  seat 
about  midway  of  the  car  near  an  open  window. 
Having  a  severe  headache,  shortly  befon  the 
train  reached  the  south  end  of  the  side  tt»ck, 
he  placed  Ids  rij^t  elbow  on  the  sill  or  hue  <b 
the  open  window  and  rested  his  tiead  on  Ut 
right  hand.  The  train  on  which  be  rode  wm  to 
pass  another  going  south  at  Belief  onUkine  about 
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oton  of  the  day.  The  train  gotne  south  arrived 
tt  the  north  end  of  the  side  track  about  twenty 
minutes  before  that  on  which  Kelly  was  riding 
iHched  Uie  south  end.  The  train  from  the  north 
was  switched  from  the  main  track  on  to  the 
side  track  at  the  north  end,  and  to  make  room 
for  itself  pushed  the  two  freight  cars  south- 
ward, putting  them  in  motion  toward  the  south 
end  of  the  side  track  on  the  down  grade.  The 
brakes  on  the  freight  cars  were  not  attended  to, 
and  the  impulse  given  them  b}r  the  incoming 
train  caused  them  to  move  the  single  car  stand- 
ing near  the  south  end  of  the  ddfe  track  to  a 
pcnnt  so  near  the  m^n  track  that  the  train  from 
the  south  could  not  pass  without  contact.  This 
freight  car  remained  in  that  position  from  five 
to  ten  minutes  before  the  train  from  the  south 
arrived.  While  the  freight  car  stood  in  this 
dangerous  proximity  to  the  main  track,  the  train 
from  the  south  came  up  at  more  than  ordinary 
speed,  and  the  forward  right  hand  comer  of  the 
coach  in  which  Kelly  was  riding  struck  the 
freight  car  and  jarred  his  elbow  from  the  win- 
dow sill  outwaia  over  the  window  sill  and  out- 
tide  of  the  car,  bringing  bis  forearm  in  contact 
with  the  freight  car,  while  his  arm  above  Uie 
dbow  was  pressed  against  the  side  of  the  win- 
dow. The  train  in  which  Kelly  was  riding  be- 
ing in  motion,  his  arm  was  crushed  and  broken 
bdow  and  above  the  elbow  in  such  a  manner  as 
to  require  amputation  near  the  shoulder. 

As  conclusions  of  law  from  these  facts,  the 
master  found  that  there  was  negligence  in  the 
management  of  the  railroad  in  allowing  the 
freight  car  to  stand  so  near  the  main  track  when 
the  train  from  the  south  came  up,  and  in  not 
keeping  the  train  from  the  south  imder  control 
as  it  approached  the  station.  He  also  found  that 
KeDy  was  not  in  fault,  under  the  circumstances, 
for  resting  his  elbow  on  the  sill  of  the  open 
window. 

To  this  report  exceptions  were  filed  by  the 
Receiver;  1,  because  the  master  found  as  a  fact 
that  the  elbow  of  Kelly  rested  on  the  sill  or  base 
of  the  window  until  it  was  thrown  outside  by 
the  force  of  the  collision;  and,  2,  because  he 
found,  as  a  conclusion  of  law,  that  it  was  not 
an  act  of  negligence  for  Kelly  to  ride  with  his 
elbow  on  the  siU  of  the  open  window. 

The  court  overruled  the  exceptions  and  or- 
dered the  Beceiver  to  ^y  Kell^  for  his  damages 
the  sum  of  $5,000.  From  this  order  an  appeal 
was  allowed  by  Mr.  Jtutiee  Swayne,  at  that  time 
a  Justice  of  this  court  and  assigned  to  the  Sixth 
Cbvuit,  which  includes  the  Northern  District  of 
Ohio. 

The  questions  argued  here  are  those  presented 
by  the  exceptions  below.  After  examining  the 
testimony  reported  by  the  master,  we  are  entire- 
ly satisfied  with  his  findings  of  fact.  There  can 
K  no  doubt  whatever  of  the  culpable  neglect 
of  the  managers  of  the  road  in  leaving  the 
freight  car  to  stand  on  the  side  track  so  near 
the  main  track  as  to  make  a  collision  with  the 
approaching  train  from  the  south  inevitable, 
and  in  our  opinion  it  was  not  contributory  neg- 
VigeacB  for  KeUy,  under  the  circumstances,  to 
rvde  with  his  elhiow  on  the  sill  of  the  open  win- 
dow. 

The  jvdifmentu<^PTm»i. 
True  oop7.   Teat: 

James  H.  HcKenoey,  Clerk,  Sup.  Oooit,  U.  8. 

1«8U.  8. 


JOHN  D.  WRIGHT,  J.  M.  BASS,  Exr.  of 
W.  H.  Wblls,  Deceased,  B?r  al.,  Plff*.  in 
JBrr., 

«. 

XJNITED  STATES. 

(Bee  8.  C 108  U.  8.,  281,  S8S.) 

DittiUer't  turvejf: 

Where  dlstttlers  Indorse  on  the  report  of  a  surrey, 
"We  hereby  accept  the  wlthlu  survey,  and  consider 
the  same  as  binding  upon  us  on  and  after  this  date," 
It  is  In  law  a  waiver  of  a  delivery  of  a  copy  of  the 
report  to  them. 

[No.  227.] 

Submitted  Apr.  t,  1883.  Decided  Apr.  16, 188S. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee. 

This  action  was  brought  in  the  district  court, 
by  the  defendant  in  error,  on  a  distillers'  bond. 

The  trial  resulted  in  a  verdict  and  judgment 
for  defendants.  This  judgment  was  reversed 
on  error,  bythe  court  below  and  the  cause  re- 
manded. The  second  trial  resulted  in  a  verdict 
and  judgment  for  the  plaintiff.  Tliis  judgment 
having  Seen  affirmed,  on  error,  by  the  court 
below,  the  defendants  sued  out  this  writ  of 
error. 

The  facts  of  the  case  aro  sufficiently  stated  by 
the  court 

Msm-t.  B.  HeP.  Smith,  S.  Shellabajv 
ger  and  J.  M.  WiltonAox  plaintiff  in  error. 

Mr.  WilUam  A.  Hanry,  Aut.  AUy-Gen., 
for  defendant  in  error. 

Mr.  Chief  JiutieeWmit»  delivered  the  opin- 
ion of  the  court: 

This  was  an  action  on  a  distillers'  bond,  to  re- 
cover the  difference  between  taxes  assessed  ac- 
cording to  the  producing  capacity  of  the  dis- 
tillery and  those  calciUated  on  the  reports  of 
production.  The  defense  was,  that  a  copy  of 
the  official  survey  had  not  been  served  on  the 
distillers.  Section  8264  of  the  Revised  Statutes 
provides  for  a  survey  of  the  distillery  by  the 
collector  and  a  written  report  thereof  in  tripli- 
cate, "Of  which  one  copy  shall  be  delivered  to 
the  distiller,  one  copy  shall  be  retained  by  the 
collector,  and  one  copy  shall  be  transmitted  to 
the  Commissioner  of  Jutemal  Revenue,  and  the 
survey  shall  take  effect  upon  the  deliveiy  of  such 
copy  to  the  distiller."  In  Peabody  v.  Stark,  Id 
Wall.,  2«  [88  U.  B.,  XXI.,  811],  it  was  held, 
followingtne  rulings  of  the  Commissioner  of 
Internal  Revenue,  that  the  distiller  was  not  lia- 
ble for  the  capacity  tax  until  a  copy  of  the  sur- 
vey had  been  delivered  to  him. 

In  the  present  case,  it  appeared  that  no  copy 
of  the  survey  had  ever  been  delivered  to  the  dis- 
tillers, but  when  the  bond  sued  on  was  executed 
the  distillers  signed  the  following  indorsement 
written  on  the  report  of  the  survey  which  had 
been  made:  "We  hereby  accept  the  within  sur- 
vey, and  consider  the  same  as  binding  upon  us 
on  and  after  this  date,  September  12.  1878. 
JohnB.  Wright  Thomas 'Tucker."  The  court 
below  decided  that  this  indorsement  was  in  law 
a  waiver  of  a  delivery  of  a  copy  of  the  report  to 
the  distillen,  and  that  the  tax  was  consequently 
collectible.  To  this  we  agree.  The  language 
of  the  Act  is,  that  "The  survey  shall  take  effect 
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opon  the  delWeiy  of  such  copy  totbedistnier." 
Tliis  is  equivalent  to  ssytne  that  the  survey 
shall  be  binding  on  the  distiUer  when  the  copy 
is  delivered  to  him.  When,  therefore,  the  dis- 
tiller in  this  case  accepted  the  survey  and  stip- 
ulated that  it  was  binding  on  him,  he  in  effect 
said  that  he  would  consider  the  survey  as  hav- 
ing effect  without  the  formal  delivery  of  a  copy. 
This  he  might  do. 

Hie  judgment  ii  affirmed. 

Tme  copy.    Test : 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  B. 


CHARLES  EDWARD  LEWIS,  Bff.  in  Err., 

«. 

CITY  OP  8HREVEP0RT,  n»  the  Pabish 

OF  Caddo,  in  thb  Statk  of  Louisiaka. 

(Bee  8.  C,  Beporter's  ed.,  282-297.) 

Municipal  aid  to  railroad*— eorp«raU  ratiflea- 
tion. 

1.  TTnlen  power  has  been  given  by  tbe  Leglsla- 
tuie  toa  municipal  oorporation  to  grant  pecuniary 
•id  to  railroad  corporations,  all  bonds  of  the  munlo- 
ipallty,  taBuewl  for  such  a  purpose,  and  bearing  evl- 
dence  of  the  purpoae  on  their  faoa  are  void  even  in 
tbe  bands  of  oona  flde  holders,  whether  the  people 
voted  the  aid  or  not. 

2.  Corporate  ratification,  wltliont  authority  from 
the  I/^slature,  cannot  make  a  municipal  bond 
valid  which  was  void  when  teued,  tor  want  of  legis- 
lative power  to  make  it. 

[No.  280.1 
Submitted  Apr.  4, 188S.  Beaded  Apr.  16, 1883. 

F  ERROR  to  the  Circuit  Court  of  tbe  United 
States  for  the  District  of  Louisiana. 

This  action  was  brought  in  the  court  below, 
by  the  plaintiff  in  error,  to  recover  the  amount 
of  certain  overdue  interest  coupons  belonging 
to  ninety  negotiable  bonds  for  $1,000  each,  is- 
sued by 'the  defendant. 

The  parties  waived  the  intervention  of  a  jury, 
and  having  agreed  upon  the  facts,  submitted 
the  case  to  the  court 

It  appeared,  from  the  agreement  of  tbe  par- 
tics,  that  on  June  20, 1872,  the  city  council  of 
Bhreveport  enacted  an  ordinance  which  pro- 
vided for  the  purchase  of  certain  real  estate,  to 
be  donated  to  the  Texas  and  Pacific  Railroad 
Company,  upon  which  the  company  was  per- 
manently to  maintain  and  establish  its  depots 
and  machine  shops;  which  provided  for  the  pur- 
chase price  of  said  real  estate  by  the  issuing  and 
sale  of  the  bonds  of  the  City  to  the  amount  of 
1260,000,  payable  forty  years  after  date,  with 
interest  at  eight  per  cent  per  annum,  payable 
semi-annually,  and  with  interest  coupons  at- 
tached; which  provided  for  the  levy  or  an  an- 
nual tax  to  pay  the  principal  and  interest  of  said 
bonds,  and  which  provided  that  said  ordinance 
should  be  submitted  to  a  vote  of  the  people  of 
the  City  for  their  ratification  and  approval;  this 
ordinance  is  the  only  one  by  virtue  of  which 
the  bonds  in  auction  were  issued  and  sold;  that 
on  July  1,  1872,  the  said  ordinance  was  sub- 
mitted to  a  vote  of  the  people  of  the  City,  and 
seven  hundred  five  votes  were  cast  for,  and 
three  votes  against,  its  ratification  and  approval, 
and  the  bonds  were  accordingly  issued;  that  the 
plaintiff  is  a  honafrie  owner  of  the  bonds  to 
which  the  coupons  sued  on  belong,  and  of  said 
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pcdally  if  In  large  and  uuusual  sums,  sacb  as 
tbc  purchase  of  property  and  the  construction 
of  boildings,  the  weight  of  authority  is  that 
tbey  DU^,  where  it  is  not  expressly  prohibited, 
txoTow  the  money  and  ^ve  notes,  bonds  and 
other  usual  evidences  of  indebtedness  therefor, 
•a  incidental  and  necessarily  implied  from  the 
express  power,  given. 

WiUiamtport  v.  Oom.,  84  Pa.,  487;  Xillt  v. 
fflftww,  11  Wis.,  470;  Bank  v.  Ohmieothe,  7 
Ohio  (part  2),  81;  Board  v.  Day,  19  Ind.,  460; 
JViOef  V.  Board,  66  Ind.,  162;  Bk.  tf  New  Al- 
hanf  V.  DanvOle,  60  Ind.,  504;  Oarue  v.  Clarkt- 
tiOt,  6  Dill.,  165;  Zyndo  v.  The  Co.  (mpra); 
PUiceJuruY.  Britton,  15  Wall.,  588(82  U.  S., 
XXL,  261);  Sdeif  v.  Skrmeport,  28  La.  Ann., 

m. 

And  that  is  true,  almost  without  exception, 
where  the  notes  and  bonds  are  issued  to  raise 
funds  for  an  indebtedness  already  created,  as 
in  the  case  before  the  court. 

Clark  V.  Seiool  Diit.,  8  R.  I. ,  199;  AutHn  v. 
CWonjr,  61  Iowa,  102;  Willifimsport  v.  Com., 
84  Pa.  St.  487;  lit  Munie.  N.  0.  v.  MeDotumgh, 
2 Rob.,  242;lfeMTy  V.  Mereh.  Bkeh.  Oo.A  Sandf., 
Ch.,  280;  OwrtU  v.  Leavitt,  16  N.  Y.,  9-62; 
SmA  V.  Laa.,  21  N.  Y.,  296;  Bank  v.  OhiUi- 
eatkt,  7  Ohio,  part  2, 81;  KetOium  v.  Buffalo,  14 
N.  Y.,  866;  DovgUu  v.  Virffinia  City,  5  Nev., 
147. 

Power  to  borrow  money  is  almost  universally 
conceded  to  carry,  by  implication,  authority  to 
the  municipal  corporation  to  issue  bonds  and 
othfir  flcdiritifis. 

OommoHieeaUh  r.  Pittibuiy,  84  Pa.,  496;  B. 
B.Ci>.  V. BcanrnlU,  16 Ind.,  896;  Commonwealth 
T.  AJUgheny  Co.,  87  Pa.,  241;  Chmnumteealthy. 
POUburg,  41  Pa.,  278;  SeybeHy.  Pittsburg,  1 
WalL,  272  (68  U.S.,  XVD.,  663);  Rof/ertv.  Sur- 
UngUm.  8  WaU.,  664  (70  U.  8.,  XVIU.,  70);  De 
Vet$  V.  Biehnumd.t'i  Grat.,  888;  Oalenay.Cor- 
vith,  48  ni. ,  428;  WilUamtport  v.  Commonwealth, 
84  Pa.  St.,  487;  K<ilyy.  Mayor,  4  Hill,  265;  Po- 
Uee  JuTjf  V.  Britton  (tupra);  Milner  v.  Pentaco- 
la,  %  Woods,  637;  Mayor  v.  Inman,  57  Ga.,870; 
Tueker  v.  Baieigh,  76  N.  C,  267;  Mereer  Co.  v. 
OaekeU,  1  WaU.,  06  (68  U.  8.,  XVIL,  650); 
Metier  v.  Muteatine,  1  Wall.,  384  (68  U.  S., 
2rvll.,  664);  Lynde  v.  The  Co.  (tupra). 

If  the  issue  was  improper,  it  was  committed 
by  the  officers  of  the  Corporation,  and  it  is  es- 
topped from  setting  it  up.  

S.Lineoln  y. Davenport,  94Tr.8.,801  (XXIV., 
88»;  Supeniton  v.  CkObraith,  09  U.  S..  214 
(XXV..  410). 

Tbia  ia  at  most  a  mere  irregularity  in  the  ex- 
ecution of  a  power  committed  bjr  the  oflScers  of 
the  Corporation,  of  which  the  City  is  now  es- 
topped from  taking  advantage. 

f&parcMors  ▼.  Sdienek,  6  WaU.,  772  (72  U.  8. , 
XVlll..  066);  BoHeig  for 8av.  v.  N.  London,  29 
Omn.,  174;  KHthttmrg  v.  Prick,  84  III.,  405; 
PiendUton  Go.  v.  Am}/,  18  WaD.,  297  (80  U.  8., 
XX..  679);  BitteU  v.  J^ertontiUe,  24 How.,287 
(66  U.  8..  XVI..  66^  Samngt  Bk.  v.  fi^«^ 
feU,  4  F.  R..  276;  WoodhvU  v.  Beaver  Co.,  8 
Wan..  Jr..  274;  Eumboldi  v.  Long,  92  n.8.,  642 
(XXm.,  762);  X»i»<»  V.  Oomr*.,  106  U.  8.,  789 
(XXVL,  093);  Wamn  Oo.  v.  Marey,  97  U.  8.. 
»«(XXIVm»77). 
Mr.  B.  F.  9onmm,  for  defendant  in  error: 
The  pbtintUTs  claim  is  resisted  on  the  ground 
that  tbe  ci^  oouncU  of  the  defendant  was  ab- 
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solutely  without  authority  to  issue  the  bonds 
which  constitute  its  basis. 

WiUon  V.  Sfireveport,  29  La.  Ann.,  678. 

The  power  to  issue  these  bonds  being  abso- 
lutely wanting,  they  are  void  into  whosesoever 
hands  they  may  have  come,  no  matter  how  in- 
nocent a  holder  he  may  be.  or  bow  good  the 
faith  in  which  they  may  have  been  acquired. 

Knom  Oo.  v.  AtpinwaU,  21  How.,  64S  (62  U. 
S.,  XXIL,  210);  Marthy.  Fulton  Co.,  10  WaM.. 
688  (77  U.  8.,  XIX,  1042);  DUl.  Mun.  Corp.. 
sec.  426. 

The  power  of  taxation  is  granted  as  a  means 
of  carrying  out  these  purposes.  The  diversion 
of  these  revenues  to  other  purposes  is  unlawful 
and  ultra  tires.  If  it  is  desirable  that  a  munici- 
pal body  should  have  the  power  of  subscribing 
to  railroads  or  plank  roads,  or  of  issuing  com- 
mercial securities  to  be  sold  in  the  financial  mar- 
kets, it  is  time  enough  for  it  to  do  so  when  au- 
thorized thereto  by  legislation.  It  possesses  no 
powers  but  such  as  are  given  to  it  expressly  or 
by  necessary  implication. 

Ghitholm  V.  Montgomery,  2  Woods,  694;  see, 
also,  DiU.  Mun.  Corp.,  sec.  106;  Mayor  y.  Bay. 
19  WaU.,  468  (86  U.  8.,  XXIL,  184);  Jnapp  v. 
Eoboken.  89  N.  J.  L.,  894;  HamUn  v.  Meadnlle, 
6  Neb.,  227;  Jones,  R.  R.  Sccur.,  sees.  222, 228. 

The  decidons  of  the  Supreme  Court  of  the 
United  States  are  uniform  to  the  effect  that  a 
municipal  corporation  cannot,  without  le^sda- 
tive  authority,  issue  bonds  in  aid  of  an  extrane- 
ous object. 

Marsh  v.  Fulton  Oo.,  10  WaU..  676  (77  U.  8., 
XIX.,  1040);  Pindleton  v.  Amy,  18  WaU.,  297 
(80  U.  8.,  XX.,  679);  Kennieott  v.  Supervisors, 
16  WaU.,  452  (88  U.  8.,  XXI.,  819);  Si.  Joseph 
V.  Bogers,  16  WaU.,  644  (83  U.  S.,  XXI.,  828); 
Harihman  v.  Bates  Cb.,  92  U.  8.,  669  (XXIII., 
747);  Ooloma  v.  JEaves,  92  U.  8.,  484  (XXUL, 
579);  SOttauM T.  P<»rW»>#,94U.8.,260(XXIV., 
154). 

Mr.  Ohitf  Jvstiee  W»lte  delivered  the  opin- 
ion of  the  court: 

This  was  a  suit  brought  to  recover  the  amount 
of  certain  coupons  cut  from  bonds  issued  by  the 
City  of  Shreveport,  Louisiana,  which  appear  on 
their  face  to  have  been  issued  "  in  aid  of  the 
Texas  and  Pacific  Railroad  Company."  In  point 
of  fact,  the  bonds  were  used  to  buy  lands  to  be 
donated  to  the  railroad  company  as  a  site  for  de- 
pots and  machine-shops. 

We  have  had  occa8ion,at  this  Term,in  the  case 
of  Ottawa  T.  (kvrey  [ante,  669],  to  repeat  and 
apply  a  rule  which  has  always  oeen  recognized 
and  adhered  to  in  this  court,  to  the  effect,  that 
unless  power  has  been  given  by  the  Legislature 
to  a  municipal  corporation  to  grant  pecuniary 
aid  to  railroad  corporations,  all  bonds  of  the 
municipalitv,  issuea  for  such  a  purpose,  and 
bearing  eviaence  of  that  fact  on  their  face,  are 
void  even  in  the  hands  of  bona  fide  holders,  and 
this,  whether  the  people  voted  the  aid  or  not. 
Every  purchaser  of  such  a  bond  is  chargeable 
in  law  with  notice  of  the  want  of  power  in  the 
municipal  authorities  to  bind  the  body  politic 
in  that  way.    This  principle  is  elementary. 

In  the  present  case  it  is  not  pretended  that  any 
such  power  was  expressly  granted  to  the  City 
of  Shreveport,  and  we  find  no  provision  of  the 
charter  from  which  anything  of  the  kind  can  be 
implied.  The  authority  to  purchase  and  hold 
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property  of  all  kinds  relates  only  to  such  prop- 
erty as  is  needed  for  municipal  purposes.  It  is 
a  matter  of  no  importance  that  the  City  em- 
ployed ag;ent8  to  sell  the  bonds,  or  that  its  law 
officer  gave  an  opinion  in  favor  of  their  valid- 
ity, or  that  they  have  been  recognized  in  official 
statements  as  binding  obligations,  or  that  taxes 
have  been  levied  to  iray  either  principal  or  in- 
terest Corporate  ratification,  without  author- 
ity <rom  the  Legislature,  cannot  make  a  munic- 
ipal bond  valid  which  was  void  when  issued  for 
want  of  legislative  power  to  make  it.  These 
bonds  carried  on  their  face  full  notice  to  every 
purchaser  that  thev  were  issued  for  a  purpose 
not  authorized  by  law,  that  is  to  say,  to  aid  a 
railroad  corporation.  This  whole  subject  was 
so  fully  considered  in  Ottavoa  v.  Carey,  tupra, 
that  we  deem  it  unnecessary  to  discuss  the  sub- 
ject further  now. 

In  Edey  v.  Bhrmtport,  26 La.  Ann.,  686, which 
is  relied  upon  as  establishing  the  power  of  the 
City  to  issue  the  bonds,  the  question  was  whether 
the  vendor  of  the  land,  which  had  been  only 
partly  paid  for  out  of  the  proceeds  of  the  bonds, 
could  enforce  his  mortgage  and  vendor's  privi- 
lege on  the  land  to  recover  the  balance  of  pur- 
chase money  due  him,  and  it  was  decided  that 
he  could.  This  is  no  more  than  was  in  effect 
held  by  this  court  at  the  present  Term  in  Par- 
kertburg  v.  Brown  [ante,  288].  All  that  was 
said  by  the  Supreme  Court  erf  Louisiana  must 
be  construed  in  connection  with  the  question 
then  up  for  decision.  There  is  not  a  worn  about 
tlie  validity  of  the  outstanding  bonds,  nor  of  the 
ri^ht  of  the  holders  to  recover  upon  them  in  a 
suit  against  the  City.  The  whole  effect  of  the 
decision  is  that  the  City  could  not  keep  the  land 
as  against  the  vendor  without  paying  for  it. 
That  the  court  would  have  held  tne  bonds  void, 
if  it  had  been  called  on  to  decide  that  question, 
is  shown  beyond  all  doubt  in  the  case  of  Wilton 
V.  S/ireveport,  29  La.  Ann.,  678,  where  the 
power  to  issue  bonds,  apparently  of  a  much  leas 
objectionable  character,  was  expressly  denied. 

I'/'ie  judgment  it  affirmed. 
Xrue  copy.    Test : 

James  H.  MoKenney,  Clerk,  Bup.  Court,  V.  8. 

ate(i-]iou.s.,iga. 


JOHN  H.  STARIN,  Appt., 

V. 

THE  SCHOONER  JESSE  WILLIAMSON, 
*Jb.,  Her  Tackle,  etc.,  William  H.  Sibe  et 
AL.,  Claimants. 

(See  8.  On  "  ITie  Jette  WUIiamton,  Jr.,'"  Beporter's 
ed.,  8Q6-811.) 

Juritdieticnal  amount— ^eet  in  peraonam  ef 
decree. 

*1.  The  libelant  In  a  suitin  m>t,ln  admiralty, 
a^ralngt  a  vessel,  for  damages  growing  out  of  a  col- 
lision, claimed.  In  his  libel,  to  recover  $27,000  dam- 
ages.   Atter  the  attachment  of  the  vessel  in  the  dis- 

•Head  notes  by  ttr.  JutUee  Bi^tchvobd. 


Nora.— JurtodlcMon  of  U.  8.  Supreme  Cnurt  de- 
w-ndenUm  amount, ;  interest  cannot  be  added  to  giioe 
iuriedicUon;  how  value  of  (Mng  demanded  may  be 
thnwn;  what,  ease*  reviewable  without  regard  to  man 
in  eontrovcrav.  Bee  note  to  Ooidon  v.  Ogden,  fH  V. 
8.(8Pct).83. 
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trlct  court,  a  stipulation  in  ttie  sum  of  ttJO),  u  her 
appraised  value,  was  given.  The  libel  naving  beea 
dlsmiSBed  by  the  circuit  court,  on  appeal,  the  libel- 
ant appealed  totbis  ooort:  held,  that  the  matter  In 
dispute  did  not  exceed  the  sum  or  value  of  $6,000, 
exclusive  of  costs,  as  required  by  section  t  of  the 
Act  of  February  16,  ifStb,  18  Stat,  at  L.,  818,  and  that 
this  court  had  no  jurisdiction  of  the  appeu. 

2.  A  decree  against  the  vessel  for  tS7,(M>  would  not 
establish  the  liability  of  the  claimant  to  respond  for 
that  amount  to  personam  unless  he  was  toe  owner 
of  the  vessel  at  the  time  of  the  oollJston,  and  that 
fact  mustappear  by  the  record,  in  order  tobeso  tar 
a  foundation  for  such  liability  as  to  authnriK  thia 
court  to  consider  the  S2T,O0Das  the  value  of  the  mat- 
ter in  dispute  on  said  appeaL 

[No.  212.1 
Argued  Apr.  10, 18SS.    DuMed  Apr.  tS,  1S83. 

APPEAL  from  the  Circuit  Court  of  tbeDniled 
States  for  the  Southern  District  of  Kev 
York. 

On  motion  to  dismiss  for  want  of  jurisdic- 
tion. 

The  history  and  facts  of  the  case  ^>pear  in 
the  opinion  of  the  court. 

3fr.  Henry  J.  Scudder,  for  the  claimants, 
appellees,  in  support  of  motion: 

This  motion  is  based  upon  the  langusge  of 
section  692,  of  the  U.  S.  R.  S.,  as  amended  by 
chapter  77,  of  the  Laws  of  1874,  section  3. 

The  matter  in  dispute  is  the  alleged  lien  of 
the  libelant  upon  the  vessel  of  the  claimants. 

The  value  of  such  matter  could  not  exceed 
the  value  of  the  schooner,  for  the  lien  oouM 
only  consume  her,  and  such  value  was  $2,100. 

A  few  elemental  propositions  demonstrate 
that  it  is  the  question  of  lien  which  is  the  nut- 
ter in  dispute. 

Tlie  lien  is  a  jut  in  re. 

T/teKate  Tremaine,  6  Ben.,  69;  T^  3W«flM)A, 
2  Blatchf.,«.,488;  TTie  Fenmia,  17  L.  T.  R..8». 

The  stipulation  takes  the  place  of  the  vessel, 
and  relieves  her  from  all  liability.  

T/te  Virginia Ekrvian,  87  U.  S.,  817 (XXIV., 
893);  The  Lady  Pike,  86U.  S, 466  (XXIV., 674). 

The  utmost  amount  the  libelant  can  recover 
is  the  amoimt  of  the  stipulation  for  value. 

Tlie  Wanata,  95  U.  8.,  614  (XXIV.,  466) 

If  it  be  claimed  that  tlie  decree  t'n  rem  wiU 
establish  a  liability  of  the  owners  in  an  action 
t'n  permnam,  the  answer  is  that  no  such  collat- 
eral action  has  been  brought,  and  if  it  had,  it 
would  be  available  only  to  the  owners  to  set  it 
up;  they  would  be  the  parties  who  might  in- 
voke the  rule,  not  the  libelant. 

Troy  V.  JBkant,  97  U.  S.,  3  (XXIV.,  942). 

Mr.  R.  O.  Benedict,  for  appellant,  eoatra: 
.  The  case  of  The  Enterpriie,  2  Curt.,  817,  is 
a  strong  and  sufficient  authority  against  the  mo- 
tion. 

In  that  case,  a  decree  for  wagesamounting  to 
more  than  $50  was  entered  bv  t£e  district  court 
The  right  of  appeal  to  the  circuit  court  was  re- 
sisted on  the  ground  that  the  matter  in  dispute 
was  the  proceeds  of  the  vessel  which' did  not 
equal  $50. 

But  the  circuit  court  allowed  the  appeal  say- 
ing, "  What  is  in  dispute  in  this  case  is  not  tM 
vessel  or  even  the  existence  of  a  heii  thereon, 
as  a  security  for  any  wages  which  may  be 
due;  but  it  is  whether  any  waces  are  due,  and, 
if  any,  what  is  their  amount 

So  in  this  case  the  matter  in  dispute  is  not 
the  vessel,  nor  her  proceeds,  nor  the  stipulatioa 
which  takes  the  place  of  the  vessel,  nor  the  ex- 
istence of  a  lien  on  the  vessel  for  the  dama^^ 
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claimed ; .  but  it  h  whether  any  damages  arc  due 
and,  if  any,  what  is  their  amount. 

We  have  found  no  authority  in  this  court  so 
directly  in  point;  but  authorities  which  adopt 
the  pnncipie  and  cover  the  case  are  not  want- 
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Z-napp  V.  Sank*,  2  How.,  78;  see,  also,  Wil- 
nm  T.  DanUl,  3  Dall.,  401;  Oordon\.  Ogden,  8 
Pet.,  84. 

This  case  comes  squarely  within  the  general 
rale  laid  down  by  the  above  cases,  that  the  dam- 
ages laid  are  the  matter  in  dispute  in  cases  of 
tort  or  trespass. 

The  question  of  the  amount  or  value  of  the 
•ecurity  which  the  party  plaintifF  has  for  his 
claim,  has  never  been  considered  by  this  court. 
An  attempt  to  have  it  thus  considered,  failed, 
in  the  case  of  Bo»»  v.  Prentin,  8  How.,  771. 

It  may  be  suggested  that  these  cases  refer  to 
cases  at  law.  But  the  same  language  is  used 
and  applied  to  appeals  in  admiralty  in  the  case 
of  Olney  v.  The  mom,  17  How  ,  22  (58  U.  8., 
XV.,  48). 

If  this  libel  bad  been  filed  to  recover  the 
schooner  herself,  the  matter  in  dispute  might 
be  held  to  be  her  actual  value. 

Richmond  v.  MlvMukee,  21  How.,  892(0311. 
8..  XVI.,  61). 

This  is  not  an  action  to  recover  the  possession 
of  the  schooner,  but  the  damages  sustained  by 
the  libelant;  and  it  is  exactly  covered  by  the 
language  of  this  court  in  the  case  of  "  77te  Fal- 
fon,"  above  cited.that  "An  appeal  may  be  taken 
by  the  plaintiff,  where  his  claim  of  damages  in 
the  declaration  or  libel  exceeds  the  sum"  which 
is  necessary  to  the  appellate  jurisdiction. 

It  is  the  damages  sustained  by  the  libelant 
which  is  the  matter  in  dispute  between  the  par- 
ties, entirely  irrespective  of  the  amount  of  se- 
curiQr  which  he  may  have  for  their  payment. 

Mr.  Juftiee  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  rem,  in  admiralty,  to  recov- 
er damages,  for  a  collision,  brought  in  the  dis- 
trict court,  where  the  libel  was  dismissed.  The 
decree  was  affirmed  by  the  circuit  court,  on  ap- 
peal, and  the  libelant  has  appealed  to  this  court. 
The  amount  of  damages  claimed  in  the  libel  is 
$27,000.    The  collision  occurred  on  the  2d  of 
November,  1875.  The  libel  was  filed  on  the  5th 
day  of  the  same  month,  and  the  vessel  was  at- 
tached, under  process,  on  the  same  day.    On 
the  »th,  Richard  H.  Seward,  describing  him- 
self as  master  of  the  schooner  8ued,filed  a  claim 
to  her,  in  which  he  stated  that  he  intervened, 
as  a^nt  of  the  owners  of  the  schooner,  "  For 
the  interest  of  Daniel  Marcy,  William  H.  Sise, 
and  others,  owners  of  said  schooner,"  in  her, 
and  made  claim  to  her,  and  averred  that  he 
was  in  possession  of  her  when  she  was  attached, 
and  that  the  persons  above  named  and  others 
are  the  true  and  bonafde  owners  oCher,  and 
that  no  other  person  is  her  owner.  The  master 
signed  the  claim  as  agent,  and  made  oath  to  it 
"That  the  owners  of  said  schooner  reside  in 
Portsmouth,  N.  H.,  and  Kitter^,  Maine,  and 
that  this  deponent  is  duly  authorized  tu  put  in 
this  claim  m  behalf  of  the  owners  of  the  said 
schooner,  etc"    On  the  12th  of  November,  the 
value  of  the  schooner  was  fixed  by  appraise- 
TDsaiX  at  the  sum  of  $2,100,  and  a  stipulation  for 
▼aloe  in  that  amount  was  entered  into  puisu- 
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ant  to  the  rules  and  practice  of  the  district 
court,  signed  "  W.  H.  Sise  &  Co..  by  R.  H. 
Seward,"  and  also  signed  by  two  sureties,  not 
claimants.  A  stipulation  for  costs,  entered  into 
on  behalf  of  the  claimants,  on  November  9th, 
pursuant  to  the  rules  and  practice  of  the  dis- 
trict court,  recites  that  a  claim  had  been  filed 
in  the  cause  by  Daniel  Marcy,  William  H.  Sise, 
and  others,  owners  of  said  vessel,  etc.  The  an- 
swer, which  was  sworn  to  December  18,  1876, 
purports  to  be  the  answer  of  seventeen  persons, 
two  of  whom  are  Daniel  Marcy  and  William 
H.  Sise,  whom  it  states  to  be  claimants  of  Uie 
schooner  and  respondents,  and  the  answer 
speaks  of  the  vessel  as  the  respondents'  schoon- 
er. The  oath  to  the  answer  is  made  by  a  per- 
son who  swears  that  he  is  agent  for  the  schooner 
and  transacts  business  for  her  owners,  and  that 
the  owners  are  not,  nor  is  either  of  them,  or 
the  master  thereof,  within  this  district. 

The  appellees  move  to  dismiss  the  appeal  for 
want  of  jurisdiction  in  this  court  to  entertain 
it,  on  the  grotmd  that  the  matter  in  dispute 
does  not  exceed  the  sum  or  value  of  $5,000,  ex- 
clusive of  costs,  as  required  by  section  8  of  the 
Act  of  February  16,  1876.  Ch.  77,  18  Stat,  at 
L.,  816.  We  have  held,  at  this  Term,  on  a  full 
review  of  the  subject,  in  HilUm  v.  Dicidnton 
[ante,  688],  that  while  we  have  jurisdiction  of 
a  writ  of  error  or  appeal  by  a  plaintiff  below 
when  he  sues  for  as  much  as,  or  more  than,  our 
jurisdiction  requires  and  recovers  nothing,  the 
actual  matter  in  dispute  in  this  court  as  shown 
by  the  record,  and  not  alone  the  damages  al- 
leged or  prayed  for  in  the  declaration,  must 
be  looked  to  m  determining  the  question  of  ju- 
risdiction. We  have  also  held,  in  Elgin  v. 
MarthaU  [ante,  249],  that  the  required  valua- 
tion is  limited  to  the  matter  in  dispute  in  the 
particular  suit  in  which  the  jurisdiction  is  in- 
voked; that  any  estimate  of  value  as  to  any 
matter  not  actually  the  subject  of  that  suit  must 
be  excluded;  and  that  there  cannot  be  added  to 
the  value  of  the  matter  determined  in  that  suit 
any  estimate  in  money,  by  reason  of  the  pro- 
bative force  of  the  jud^ent  itself  in  some  sub- 
sequent proceeding.  As  is  remarked  in  the  lat- 
ter case:  "  The  vSue  of  the  judgment,  as  an 
estoppd,  depends  upon  whether  it  coidd  be 
u^d  m  evidence  in  a  subsequent  action  between 
the  same  parties." 

In  the  present  case,  although  the  libelant  may 
recover  $27,000  against  the  vessel,  because  he 
demands  that  amount  against  her,  it  is  plain 
that  he  cannot  recover  on  the  stipulation  for 
value,  which  represents  her,  more  than  $2,100, 
and  cannot  recover  against  the  sureties  in  the 
stipulation  more  tiian  that  amount.  Therefore, 
this  being  a  suit  in  rem  only,  the  value  of  the 
vessel,  represented  by  the  stipulation,  is  all 
that  is  in  dispute,  because  that  is  all  that  the 
libelant  can  obtain  or  the  stipulators  can  lose, 
in  this  suit. 

The  libelant  contends,  however,  that  a  de- 
cree for  him  for  $27,000  against  the  vessel 
would  establish  the  liability  of  the  claimants 
for  that  amount.  But  it  could  not  be  contend- 
ed that  this  would  be  so  in  any  case  but  one 
where  the  claimants  were  alleged  and  shown 
to  have  been  the  owners  of  the  vessel  sued,  at 
the  time  of  the  collision.  In  the  case  of  TIis 
Enterpriee,  2  Curt.,  817,  the  record  showed 
that  uie  claimant  of  the  vessel  was  an  owner 
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of  her  during  the  voyage  for  which  the  wages 
sued  for  were  claimed,  and  that  by  his  answer 
he  contested  in  that  character  the  right  to 
wages.  For  these  reasons  it  was  held  that  the 
decree  in  the  suit  in  rem  bound  him  personally, 
as  re*  judicata;  that  a  libel  in  penonam 
against  him  would  lie  to  execute  that  decree; 
and  that  the  matter  in  dispute  in  that  case  was 
not  the  vessel  or  the  existence  of  a  lien  on  her. 
The  proceeds  of  the  sale  of  the  vessel  were 
f  18.90,  the  decree  was  for  more  than  f  50,  and 
f 50  was  tie  amount  necessary  for  jurisdiction 
on  an  appeal.  Under  these  circumstances  an 
appeal  was  allowed. 

There  is  no  allegation,  in  the  libel,  in  this 
case,  as  to  who  were  the  owners  of  the  vessel 
at  the  time  of  the  collision,  and  nothing  is  set 
forth  therein  as  a  foundation  for  any  mtimate 
recovery  against  any  particular  persons,  as 
such  owners,  of  so  much  of  the  |27,000  claimed 
as  may  exceed  the  appraised  value  of  the  vessel. 
Rule  15,  in  admiralty,  provides  that  "  In  all 
suits  for  damage  by  collision,  the  libelant  may 
proceed  agidnst  the  ship  and  master,  or  against 
the  ship  alone,  or  against  the  master  or  the 
owner  alone,  in  penonam."  This  Rule,  as  is 
wen  settled,  excludes  the  joining  in  one  suit  of 
the  vessel  and  her  owners;  but  it  does  not  pre- 
vent the  introduction  into  the  libel  of  allega- 
tions as  to  the  ownership  of  the  vessel  at  the  time 
of  the  collision,  with  a  view  to  a  proceeding  to 
obtain  such  ultimate  relief  m  personam,  on  the 
basis  of  a  recovery  in  rem,  as  the  libelMit  may 
be  entitled  to.  Nor  is  there  in  the  record  in 
this  case  anything  which  can  be  held  to  estab- 
lish, as  a^nst  Qie  claimants  of  the  vessel, 
though  they  were  her  owners  when  the  claim 
was  Sled,  that  t"hey  were  her  owners  at  the  time 
of  the  collision,  and  so  in  a  position  to  be  liable 
to  respond  tn  penonam  for  the  damages  suf- 
fered by  the  libelant,  in  a  proper  proceeding 
inpertonam. 

If  the  libelant  had  recovered  more  than 
$5,000  in  this  case,  In  the  circuit  court,  against 
the  vessel,  the  claimants  could  not  have  ap- 
pealed to  this  court,  because,  for  the  reasons 
above  set  forth,  the  amount  in  dispute  would 
have  been  only  $2,100,  on  the  record  as  it 
stands.  As  we  held  In  Hilton  v.  Dickinwn,  ufti 
tupra,  the  statute  does  not  give  to  the  plaintiff 
an  advantage  over  the  defendant,  under  the 
same  circumstances. 

The  appeal  is  ditmittedfor  want  qfjurisdielion. 
True  copy.    Test : 

James  H.  tloKenney,  CSerk,  Sup.  Court,  U.  8. 


MARMADUEE  L.  ENSMINOER,  Appt., 

e. 

JOHN  C.  POWERS  ET  Ai. 

(See  8.  C  Beporter's  ed.,  £9^-306.) 

Bill  of  review — when  may  be  brought  after  two 
yean — erroneous  decree — exempwmfrom  tax- 
ation. 

*L  A  deoree.  In  a  suit  In  equity,  set  forth  a  hear- 
*Head  note*  by  Mr.  JuMu  Blatohvobd. 

NoTK.— Bfll  of  review;  nature  of;  when  may  be 
brouffiU. ;  who  may  maintain ;  time  within  which ;  whal 
uaunadeantain.   See,  note  to  Bk.  of  C.  S.  v.  UltoUe, 

83  u.  a  (rpot.).  la 
782 


Ing  on  pleadlon  and  proofs,  and  awarded  leUef; 
but  it  ordered  that  a  bill  of  ezoeptlona  ^gned  bf 
the  court  be  filed  as  a  part  of  the  record.  TnebiUof 
ezoentions  showed  that  ttie  Judge  who  held  tiie 
court  refused  to  permit  the  counsel  fortbepltintif 
to  argue  the  cause,  and  allowed  the  connael  for  tbe 
defendant  to  determine  whether  the  case  fen  wltliin 
a  prior  decision  of  another  ludge,  and  refused  to  de- 
termine that  question  himself  ,and  then  directed  Uiit 
the  decree  be  entered,  which  was  in  favor  of  thsdi^ 
f endont.  On  a  bUl  of  review,  filed  by  the  pWntlC ; 
held,  that  the  decree  must  be  held  for  naught. 

8.  A  decree  was  made  by  a  circuit  ooor^  in  De- 
cember, 1878,  against  two  platntiltB.  In  Janour, 
1871,  they  appealed  to  this  court.  In  December,  in», 
the  appeal  was  dismined  for  the  failure  of  toe  tp- 
pellants  to  file  and  doclcet  the  cause  in  this  onnrt. 
In  September,  ISTO,  a  bill  of  review  was  filed  tor  a- 
Tors  in  law ;  held,  tiiat  tbe  bill  was  filed  in  tlniii, 
though  not  within  two  yean  from  the  making  oi 
tbe  decree,  because  the  control  of  the  dronit  oomt 
over  the  decree  was  suspended  during  the  pendeoeiy 
of  the  appeal. 

8.  A  lot  of  land,  part  of  the  navy  yard  at  Mempbli, 
TennesKe,  not  under  lease  to  a  private  party,  being 
exempt  from  state  and  county  taxation  by  aootioo 

9  of  the  Act  of  the  Legislature  of  Tennessee,  wiiich 
took  elTect  February  SO,  1860,  oh.  TO,  Private  Aet»  at 
18%-tO,  284,  was,  by  section  18  of  the  Act  of  Ooa- 
grees  of  Augusts,  1881  (ch.  46, 12  U.  8.  Stat,  at  hJsn), 
exempt  from  taxation  under  the  direct  tax  on  atDd 
authorized  by  that  Act. 

[No.  218.] 
Submitted  Mar.  tS,  188S.  DeeidtdApr.  tS,  1883. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Ten- 
nessee. 

The  history  and  facts  of  the  case  are  fully  set 
forth  in  the  opinion  of  the  court. 

ife*sr».  Natlutniel  Wilson  and  W.  B. 
OUbert,  for  appellant: 

It  is  a  fatal  objection  to  the  bill,  as  •  bill  to 
review  the  decree  of  December  27, 1878,  that  it 
was  not  filed  in  time. 

T/iomatY.  Harrie,  10  Wheat.,  146;  Whitings. 
Bank,  18  Pet.,  6;  Kennedy  v.  Oa.  State  Ok.,  8 
How.,  586;  Seantv.  Baeon,  99  Mass.,  213;  Pit- 
mouth  V.  Buttdl  Mill*,  7  Allen,  488;  D*n.-aL 
Pr.,  1584,  5th  ed. 

In  a  bill  of  review  for  error  of  law,  qocstioni 
of  fact  are  not  open  for  discussion. 

The  only  questions  that  can  be  oonridered, 
are  such  as  arise  on  the  face  of  tbe  record 'with- 
out reference  to  the  evidence  in  the  cmuae,  and 
certainly  without  reference  to  any  new  evidence. 

WhitinoY.  Bank,  18 Pet,  6;  Putnam  v.  Day, 
22  Wall.,  60  ^  U.  8..  XXH.,  7«4);  B^fhtslon 
V.  fiflfrww, 95 U.  S.,  99(XXIV.,  881);  T^totnoMi 
▼.  MamnOl,  95 U.  8.,  891  (XZIY.,  481);  Jamai. 
Myme,  7  Fed.  Rep.,  688. 

Me**r*.  WilUam  M.  Randolph  «nd  FiU^ 
more  Beall<  for  appellees: 

The  lot  in  controversy  waa  exempt  from  tax- 
ation at  the  time  the  direct  tax  to  the  United 
States,  for  the  payment  of  which  it  was  sold, 
was  levied. 

Act  of  August  6,  1861, 12  Stat  »t  L.,  ch.  45, 
sec.  IS,  p.  297;  Act  of  June  7,  ISSS.  12  Stat  at 
L.,  ch.  98,  sec.  1,  p.  422. 

There  can  be  no  doubt  that  the  lot,  being  Ute 
property  of  the  City  of  Memphis  under  thededi- 
cation  of  the  orinnal  proprietors  Mampkia  ▼. 
Wright,  6  Teig.,  498,  or  else  by  the  grairt  con- 
tained in  the  Act  of  Congress  of  Aug.  6,  1854. 

10  Stat,  at  L.,  ch.  268,  sec.  8,  p.  686.  587,  was 
permanently  or  specially  exempted  from  tui- 
tion by  the  laws  of  the  btMe  of  Tennessee. 

Acts  of  Tennessee,  of  1859, 1880,  private,  A. 
70,  sec.  9,  p.  284,  sec.  88,  p.  289;  Code  c<  18S8, 
sec.  642,  subeec.  2. 
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In  U.  S  V.  R.  R.  Co.,  17  Wall.,  822  (84  U.  8., 
XXT. ,  597),  this  court  decided  broadly  that  the 
property  of  a  municipal  corporation  of  a  State 
was  not  subject  to  taxation  by  the  National 
OoTemment. 

See,  alflo,  OUman  ▼.  Shebougan,  2  Black,  610 
(OT TJ.  8.,  XVn.,  806);  MempltU  v.  Water  Co.,  6 
Helflk.,  485;  Luehrmann  t.  Ibxiiig  Dittrict,  2 
Iiea.4S6. 

It  was  a  fundamental  error  to  enter  a  decree 
without  giving  the  plaintifFs  an  opportunity  of 
presenting  Htm  case  and  being  heard  through 
their  counsel  as  to  the  merits  of  the  cause. 

MeVeigh  v.  U.  8.,n  WaU.,  250 (78  U.S.,  XX., 
80):  JfiJfer  V.  U.  5..  11  WaU.,  268(78  U.S..XIX.. 
185);  Winitor  t.  Me  Veigh,  08  U.  S.,274  (XXUI., 
»14). 

It  was  likewise  erroneous  to  permit  the  enter- 
ing of  the  decree,  when  by  reason  of  the  fact 
that  the  Judge  was  wholly  uninformed  as  to 
what  the  issues  were  and  how  they  were  sup- 
pcwted  by  the  proofs,  such  a  decree  oould  not 
nave  the  jodicul  sanction  of  ttie  court. 

Freem.  Jud.,sec.  2,  and  authorities  there  cited. 
Cooler,  Const.  Tiim.,  410,  411,  and  cases  there 
dted. 

J#r.  JiuUee  BUktehford  deUvered  the  opin- 
ion of  the  court: 

In  Hay,  1867,  a  bill  in  equi^  was  filed  by  the 
Board  of  Mi^or  and  Aldermen  of  the  City  of 
Memphis  and  Bridget  Powers  against  Marma- 
dnke  Li.  Ensminger  and  J.  J.  Sears,  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Western 
District  of  Tennessee.    The  bill  was  sworn  to 
hy  John  C.  Powers  as  agent  for  Bridget  Powers. 
"Hie  substantial  allegations  of  the  bul  were  that 
the  citT  then  owned  in  fee  76  acres  of  land  in 
Memphis,  known  as  the  navv  vard,which  land, 
after  haVing  been  dedicated  by  its  owners,  in 
1844,  to  the  Oorermnent  of  the  United  States,  in 
fee,  for  naval  purposes,  was  ceded  to  said  city 
by  the  government,  in  fee;  that  the  city,  in  Feb- 
mary,  1866,  leased  lot  10,  part  of  said  land,  to 
uiA  Bridget  Powers,  for  20  years,  and  she  took 
possession  of  it;  that  Ensminger  and  Sears, as  his 
agent,  were  setting  up  a  claim  to  said  lot,  as 
haTtog  been  purdnased  bv  Ensminger  at  a  sale 
of  ft  by  the  United  States  direct  tax  commission- 
ers  In  June,  1864,  and  had  procured  said  com- 
missioners to  issue  a  writ  of  possession  on  April 
80,  1867,  to  put  Ensminger  in  possession  of  raid 
lot;  that  the  tax  sale  was  void  because:  (1)  the 
Act  at  CosgresB  under  which  the  sale  was  made 
was  unconstitutional;  (2)  the  assessment  was  ex- 
cessive uid  onauthorizal;  (3)  the  enforcement 
of  the  Act  was  premature  in  time;  (4)  the  Act 
was  not  followed  as  to  advertising  the  sale  in  a 
newspaper  or  as  to  the  length  of  tune  of  the  ad- 
Terttoement;  (6)  the  sale  was  made  on  a  day  sub- 
seqoent  to  that  for  which  it  was  advertised. 
Tne  Mil  prayed  for  a  decree  declaring  the  sale 
void,  and  for  an  injunction  restraining  the  is- 
suing or  execution  of  any  writ  dispossessing  the 
plaintiffs.     A  temporary  injunction  was  issued. 
Ensminger  answered,  setting  up  his  tax  title, 
as  evidenced  by  a  certificate  of  sale,  alleging  the 
validly  of  the  sale  and  denying  the  allegations 
of  the  biU.     The  cause  was  hewl  on  pleading 
and  proofs,  and  on  the  27th  of  December,  1878, 
the  oomt  entered  a  decree  that  the  injunction 
be  dissolved;  that  lot  10  was  duly  sold  to  En- 
sminger, and  he  acquired  thereby  a  title  to  it  in 
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fee  simple ;  that  he  should  have  a  writ  to  the 
marshal  to  put  him  in  possession;  that  there  be 
a  reference  to  a  master  to  take  an  account  of 
the  damages  to  Ensminger  from  the  injunction, 
for  which  purpose  only  the  bill  should  be  re- 
tained; and  that  the  pkin  tiffs  pay  the  costs  of 
the  suit  The  city  and  Bridget  Powers  ap- 
pealed to  this  court.  John  C.Powers  signed  the 
appeal  bond  for  costs,  as  surety.  There  was  no 
lupertedeat  bond.  On  the  13th  of  December, 
1876,  the  cause  came  on  for  h^uing  in  this 
court,  and  it  appearing  that  the  appeflants  had 
failed  to  file  and  docket  the  cause  in  this  court 
in  conformity  with  its  rules,  the  appeal  was 
docketed  and  dismissed  by  this  court  with 
costs,  execution  was  awarded  against  the 
plaintiffs  for  the  costs  of  the  defendants  in  this 
court,  and  the  cause  was  remanded  to  the  cir- 
cuit court,  for  execution  and  further  proceed- 
ings. The  mandate  of  this  court  was  filed  in 
the  circuit  court  and,  on  the  10th  of  June,1876, 
that  court  made  a  decree  that  the  reference  as 
to  the  damages  from  the  injunction  proceed, 
and  that  the  referee  also  report  the  damages  to 
Ensminger  from  the  loss  oi  rents  and  profits  of 
the  land ;  and  under  its  order  an  tiiiai  writ  of 
possession  was  issued  by  it,  on  July  8, 1870,  to 
the  marshal,  to  put  Ensminger  in  possession  of 
lot  10. 

On  the  SKh  of  September,  1876,  the  said  John 
C.  Powers,  describing  himself  as  the  husband 
of  the  said  Bridget  Powers,  and  ttie  said  Bridget 
Powers,  filed  a  bill  in  eauity  against  the  said 
Ensminger  and  the  said  Sears  and  the  said  city, 
in  the  sud  circuit  court.  The  bill  prays  for  a 
decree  that  the  plaintiffs,  or  the  plaintiff  Bridge 
et,  have  a  right  to  the  leased  premises  for  the 
term  of  the  lease ;  that  the  sale  to  Ensminger 
be  declared  void ;  that  the  said  decrees  of  Decem- 
ber, 1873,  and  June,  1876,  be  reviewed  and  set 
aside;  and  that  Ensminger  and  Sears  be  enjoined 
from  collecting  rent  from  the  plaintiffs,  or 
either  of  them,  for  said  lot,  and  from  interfer- 
ing with  their  possession  of  it  Ensminger  and 
S^rs  having  demurred  to  the  bill,  the  court 

gave  leave  to  the  plaintiffs  to  file  said  bill  as  a 
ill  of  review,  ana  then  the  demurrer  was  heard 
and  overruled,  with  leave  to  the  defendants  to 
embody  in  their  answer  the  matters  of  the  de- 
murrer, and  a  temporary  injunction  was  grant- 
ed according  to  the  prayer  of  the  bill,  and  the 
bill  was  dismissed  as  to  the  city,  and  the  other 
defendants  were  allowed  to  answer  the  bill. 
'They  answered,  there  was  a  replication,  the  case 
washeard  on  pleadings  and  proofs,  and  in  De- 
cember, 1878,  the  court  rendered  a  decree  ad- 
judging that  the  said  decrees  of  December,  1873, 
and  June,  1876,  in  the  first  suit  be  reversed,  va- 
cated, set  aside  and  canceled,  and  the  plaintiffs 
as  aeainst  the  defendants  be  restored  to  all  they 
bad  lost  under  and  by  virtue  of  said  decrees  and 
the  process  which  had  been  issued  thereunder; 
that  the  plaintiff  Bridget  has  a  good  title  as 
against  the  defendants,for  the  term  of  her  lease 
mm  the  ci^,  to  said  lot  10,  subject  only  to 
said  lease  ;  that  Ensminger  be  perpetually  en- 
joined from  setting  up  any  title  to  said  lot  un- 
der said  tax  sale  certificate;  that  the  said  tempo- 
rary injunction  be  made  perpetual;  that  a  writ 
issue  to  put  the  plaintiffs  in  possession  of  said 
lot;  and  that  the  plaintiffs  recover  from  the  de- 
fendants the  costs  of  both  of  the  suits  and  have 
execution  th««for.    Sears  having  died  after 
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the  CBMse  was  submitted,  the  suit  was  ordered  to 
he  abated  as  to  him,  and  Ensminger  took  an 
appeal  to  this  court  from  said  decree. 

The  bill  in  this  suit  sets  forth  that  the  land 
for  the  navy  VMd,  after  having  been  dedicated 
by  its  original  proprietors,  in  1828,  for  a  landing 
for  public  purposes  of  navigation  or  trade  for- 
ever, was  conveyed  to  the  government  by  the 
City  of  Memphis,  in  1844,  for  a  navy  yard, 
witnout  lawfm  authority,  because  it  had  been 
dedicated  to  public  purposes  by  the  original 

{iroprietora,  and  the  city  had  accepted  the  ded- 
cation;  that,  in  1854,  by  an  Act  of  Congress, 
the  government  ceded  the  land  to  the  city,  for 
ths  use  and  benefit  of  the  city,  and,  after  that, 
the  rights  of  the  public  remained  the  same  as  be- 
fore the  conveyance  to  the  government ;  that 
the  city  leased  lot  10  to  the  plaintiff  Bridget  for 
the  term  from  February  28, 1866,  to  December 
81,  1888,  for  a  yearly  rent  of  $127.19,  payable 
half-yearly ;  that  the  lot  was  vacant  ana  she 
agreed  with  the  city  to  put  buildings  on  it,  with 
the  right  to  her  to  remove  them  as  her  own  prop- 
erty at  the  end  of  the  lease;  that  Ensminger  and 
Sears  had  compelled  John  C.  Powers  to  take  a 
lease  of  the  lot  from  Ensminger  in  order  to  en- 
able the  plaintiffs  to  avoid  being  turned  out  of 
possession,  and  also,  as  a  condition  of  remain- 
ing, to  give  his  5  notes  for  $25  each  as  rent  for 
5  months  from  July  19,  1876,  one  of  which 
notes  he  had  paid;  that  the  plaintiff  Bridget  had 
put  buUdingg  on  tiielot,  which  were  now  on  it, 
at  a  cost  to  her  of  |9,000  or  tlO,000;  that  after 
the  plaintiffs  had  constructed  much  the  larger 
part  of  the  buildings  thev  learned  of  the  claim  of 
Ensminger,  and  the  plaintiff  John  C.  applied  to 
the  city  attorney  to  protect  the  plaintiffs,  and 
he  filea  the  bill  in  tne  first  suit,  not  making 
John  C.  a  party;  that  Ensminger  answered  set- 
ting up  his  tax  title;  that  no  cross-bill  was  filed, 
nor  was  the  answer  made  a  cross-bill,  nor  was 
any  affirmative  relief  prayed  in  the  answer;  that 
some  proof  was  taken  and  the  cause  was  treated 
as  at  issue,  though  no  replication  was  filed;  that 
the  decree  entered  was  not  entered  on  a  hearing 
of  the  case  by  the  Judge  who  held  the  court,  al- 
though  the  plaintiffs  in  the  suit  asked  for  a  hear- 
ing, but  the  Judge  allowed  the  counsel  for  the 
defendants  to  enter  the  decree  at  bis  peril,  sub- 
ject to  the  right  of  the  plaintiffs  to  bring  a  bill 
of  review;  that  the  plaintiffs  excepted  to  such 
ruling  and  the  Judge  signed  a  bill  of  exceptions; 
that  the  appeal  to  this  court  was  dismissed  be- 
cause the  city  refused  to  pay  the  necessary 
money  for  filing  the  transcript  of  the  recora, 
which  had  been  made,aDd  docketing  the  appeal; 
that  the  marshal  was  proceeding  to  execute  tiie 
alia»  writ  of  possession  when  the  plaintiff  John 
C.  accepted  said  lease  and  gave  said  notes,  and 
the  plaintiffs  remain  in  possession;  and  that  the 
said  decree  and  proceedings  did  not  bind  either 
of  the  plaintiffs,  because  Bridget  was  a  married 
woman  and  her  husband  was  not  a  party.  The 
bill  alleges  that  the  former  decrees,  so  far  as 
they  undertook  to  decree  the  validity  of  the  title 
of  Ensminger  to  the  premises.or  to  award  a  writ 
of  possession  to  him,  or  to  do  anything  more 
than  dismiss  the  bill  of  the  plaintiffs,  departed 
from  the  established  practice  of  the  court,  and 
were  void  or  erroneous;  and  that  the  decree 
was  erroneous,  if  not  void,  because  it  was  not 
the  deliberate  judgment  of  the  court  upon  the 
facts  in  the  recora,  and  because  the  cause  was 
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not  at  issue  or  ready  for  hearing.  The  bill  tlien 
sets  forth  various  reasons  why  the  purchase  «nd 
title  of  Ensminger  were  in  vaUd.  Among  otlier 
things  the  bill  saya:  "These  plaintiffs  fuitlier 
state  and  show,  that,  in  the  year  1861,  and  from 
thence  up  to  the  date  of  the  lease  aforesaid,  tlu 
said  premises  were  not  and  had  not  been  leased 
by  the  City  of  Memphis  to  any  one,  or,  if  anj 
such  lease  had  been  made,  the  same  had  been 
abandoned  and  forfeited,  and  was  not  for  any 
part  or  period  of  the  same  time  in  force  or  sub- 
sisting as  a  valid  and  effectual  contract.  The 
plaintiffs  further  state  and  show,  that,  by  a  spe- 
cial Act  of  the  General  Assembly  of  the  State  ot 
Tennessee,  in  force  in  the  year  1861,  the  said 
premises  were  not  taxable  by  the  State  of  Ten- 
nessee, or  the  United  States  of  America,  the 
same  not  being  tmder  a  lease  from  the  city;  and, 
for  that  reason,  that  the  said  sale  was  void. 
And  the  plaintiffs  further  state  and  show,  that 
the  title  to  the  said  premises  in  1861,  and  before 
and  since  that  time,  was  in  the  City  of  Mera^iis, 
which  held  the  same  as  public  property,  for 
municipal  or  public  purposes,  as  provioed  hj 
law  and,  therefore,  by  the  law  of  the  State  of 
Tennessee,  the  said  premises  were  not  in  the 
year  1861,  or  before  or  since,  liable  to  a  direct 
tax  by  the  Oovemment  of  Ute  United  States, 
and  for  that  reason  the  said  sale  was  void.' 
The  bill  also  prays  that  the  lease  taken  and  the 
notes  given  by  John  C.  be  canceled.  The  de- 
cree granted  this  relief  also. 

The  answer  of  Ensminger  and  Sears  asserts 
the  validly  of  the  title  of  Ensminger  under  the 
tax  sale;  that  the  decree  in  the  first  suit  was  an 
adjudication  in  his  favor  as  to  all  the  allegationi 
in  this  bill;  that  none  of  the  alleged  objections 
to  the  tax  sale  proceedings  are  tenable;  that,  al- 
though the  lease  to  Bridget  was  not  made  until 
1866,  the  property  had  oeen  divided  into  lott 
and  offered  for  lease  by  the  city  before  the  as- 
sessment of  said  tax  In  1864,  and  at  one  time 
before  that  date  a  lease  of  lot  10  had  been  mad* 
by  the  city,  which  was  not  cairied  into  opera- 
tion because  of  the  failure  of  the  lessee  to  com- 
ply with  it;  that  the  property  was  not  exempt 
from  taxation  under  any  Act  of  the  Lwislature 
of  Tennessee,  and  was  not  in  1861,  or  before  or 
since,  held  for  municipal  purposes;  that  the 
said  Bridget  has  no  right  to  the  improvemeats 
she  put  on  the  land;  that  the  former  auit  was 
commenced  at  the  instance  and  request  of  John 
C,  and  he  swore  to  the  bill  and  prosecuted  h 
in  conjunction  with  Bridget;  that  said  suit,  un- 
der which  all  of  the  plaintiff's  rights  were  fully 
considered  and  passed  upon  by  the  ootirt,  was 
a  final  adjudication  of  all  of  the  questions  and 
rights  therein  set  up,  and  the  decL<ikMi,  being 
upon  the  same  facts  and  rights  as  are  claimed  by 
the  plaintiffs  in  this  suit,  and  between  the  same 
parties,  is  re$  Judicata  as  to  this  suit;  and  that 
the  defendants  plead  the  same  as  a  complete  bar 
to  this  suit.  The  answer  Uien  sets  up  aa  a  de- 
fense most  of  the  matters  which  had  beat  so 
set  up  in  the  demurrer. 

Alter  the  decree  of  June,  1876,  in  tho  former 
suit,  the  reference  as  to  the  damages  from  the 
injunction  in  that  suit  proceeded,  and  in  No- 
vember, 1876,  a  report  was  made  awarding  to 
Ensminger,  as  damages,  $12,962.10.  O^eXitjr 
of  Memphis  excepted  to  the  report,  and  on  the 
11th  of  JanaarT,1878,  the  court  made  a  deci«e 
that  it  iiad  no  juriadisdictionto  asseaa  the  dam- 
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ages  from  the  injunction,  and  that  the  bill 
be  dismissed,  without  prejudice  to  a  suit  at  law 
on  the  injunction  bona. 

The  Srst  question  to  be  considered  is,  as  to 
whether  the  decree  of  December,  1878,  can  be 
considered  as  a  decree  of  the  court  for  any  pur- 
pose. The  bill  in  the  present  suit  sets  forth  cer- 
tain facts  as  having  occurred  in  court  when  the 
case  came  up  for  hearing,  and  refers  to  a  bill 
of  exceptions  embodying  such  matters  as  hav- 
ing been  signed  by  the  ^dge  who  was  holding 
the  court  and  ordered  to  be  filed  and  to  form 
a  part  of  the  record  of  the  cause,  and  alleges 
that  the  decree  was  erroneous,  because  it  was 
not  the  deliberate  judgment  of  the  court  upon 
the  facts  in  the  record.    The  decree  states  that 
the  case  was  heard  on  the  bill,  answer,  exhibits, 
agreement  of  counsel  and  proof,  and  had  been 
fully  argued,  and  the  court  had  duly  deliber- 
ated thereon,  but  it  also  says:  "  It  is  further  or- 
dered, that  tbe  bill  of  exceptions  tendered  and 
signed  by  the  court  be  filed  as  part  of  the 
record,  which  is  done  accordingly."    There  is 
in  the  record  a  bill  of  exceptions  filed  the  same 
day  the  decree  was  made.    This  bill  of  excep- 
tions states  that  the  cause  came  on  to  be  heard 
before  the  Judge  holding  the  coTirt  "Under  the 
following  circumstances,  to  which  counsel  for 
the  Cily  of  Memphis  excepted,  and  prayed  a 
bill  of  exceptions  to,  upon  the  record  of  the 
facts  below,  stated  as  fliey  occurred:    Furst. 
Dimcan  K.  McRae,  Esq.,  of  counsel  for  the 
claimants  of  the  tax  titles,  stated  that  he  had 
been  instructed  by  His  Honor,  H.  H.  Emmons, 
lately  presiding  at  this  Term  of  the  said  court, 
but  who  had  then  left  the  City  of  Memphis, 
where  said  court  is  held,  to  enter  decrees  in  the 
series  of  causes  in  said  court  known  as  the 
'  United  States  Tax  Title  Cases,'  in  all  such  of 
these  cases  as  fell  within  the  purview  of  the  de- 
cision of  His  Honor,  rendered  in  certain  of  those 
cases  tried  before  the  said  Judge  Emmons  be- 
fore that  time,  and  that  said  decrees  were  to  be 
entered  in  those  cases  which  the  said  counsel 
thought  came  within  his  decision  aforesaid,  but 
to  be  so  entered  at  the  peril  of  said  parties,  be- 
cavue  said  Judge  would,  upon  a  bill  of  review, 
set  aside  said  decrees  if  it  appeared  to  him  by 
such  bill  of  review  that  the  case  did  not  prop- 
erly fall  within  his  said  decision;  that  he  had, 
at  tbe  further  suggestion  of  said  Judge,  pub- 
lished a  notice  in  ttie  city  papers,  that  on  Sat- 
urday, the  20th  December  aforesaid,  he  would 
eroceed  to  take  such  decrees,  when  the  counsel 
iterested  in  the  several  cases  could  appear, 
which  said  newspaper  notice  is  hereto  attached. 
Secondly.  The  said  counsel  then  proceeded  to 
read  from  a  list  the  cases  and  to  designate  such 
as  he  desired  to  enter  decrees  in  and  such  as  he 
would  pass  or  continue.    When  the  above  en- 
titled cause  was  called,  the  counsel  for  the  city 
objected,  and  stated  that  the   city  attorney 
would  insist  that  this  cause  did  not  come  with- 
fai  tbe  class  of  causes  to  which  Judge  Emmons 
referred,  and  stated  that  the  city  would  contend 
that  the  property  of  its  municipality  Was  not  li- 
able to  taxation;  that  it  was  exempt  under  an 
Act  of  the  Legislature;  that  the  pi-oof  showed 
the  city  was  entitled  to  a  decree.    The  counsel 
for   the  claimants   of  the  tax  titles,  the  said 
McBea,  insisted  that  he  was  to  be  the  judge  of 
the  cases  in  which  he  was  entitled  to  take  de- 
crees, and  was  to  take  them  at  his  peril,  sub- 
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ject  to  a  bill  of  review;  and  that  if  the  city  a^ 
torney  would  convince  him,  before  tbe  decree 
was  entered,  that  the  case  was  not  one  proper 
for  a  decree  he  would  not  enter  it    The  coun- 
sel for  the  City  insisted  that  the  presiding  Judge 
here  present  was  to  determine  that  question. 
Whereupon  the  presiding  Judge  remarked  'that 
he  did  not  know  what  Judge  Emmons' decision 
was,  nor  the  scope  of  it;  that  he  had  promised 
said  Justice  to  have  entered  decrees  in  such  cases 
as  fell  within  the  decision,  and  that  he  under- 
stood that  it  was  left  to  counsel  for  the  claim- 
ants of  the  tax  titles  to  determine  which  were 
such  cases,  and  that  he  would  enter  decrees  in 
such  cases  as  the  said  counsel  should  designate, 
with  the  understanding  that  such  proceedings 
were  at  his  peril.'    Thereupon,  counsel  for  the 
city  inquired  if  Judge  Emmons'  decree  or  de- 
cision, or  the  order  under  which  these  proceed- 
ings were  had,  were  of  record;  and  the  coun- 
sel for  the  tax  title  claimants  informed  the 
court  that  such  order  was  not  of  record,  but 
that  it  would  be  entered  of  record  before  the 
decrees  were  entered.    And,  thereupon,  B.  M. 
Estes,  Esq.,  who  was  of  counsel  and  argued 
the  cases  m  opposition  to  the  tax  titles,  stated 
to  the  court,  that  Judge  Emmons'  written  opin- 
ion had  been  lost  or  mislaid,  having  been  ren- 
dered some  time  ago  and  then  withdrawn  for 
revision,  since  which  time  it  could  not  be  found ; 
that  in  it  he  had  only  decided  that  the  Acts  of 
Congress  under  which  the  sales  were  made  were 
constitutional,  and  the  proceedings  of  the  com- 
missioners thereupon  regular;  that,  prior  to  the 
final  determination  of  we  case  by  the  Judge, 
and  while  he  had  it  under  advisement,  tbe  case 
had  been  compromised,  and  hence  no  decree 
bad  ever  been  entered.    Covmsel  for  the  city 
then  objected  to  a  decree  in  this  case,  because 
it  involved  other  questions  than  the  constitu- 
tionality of  the  Acts  of  Congress  and  the  regu- 
laritjr  of  the  proceedings  of  the  commissioners 
appointed  under  them,  and  asked  to  have  those 
other  questions  argued.     Whereupon    coun- 
sel for  the  tax  title  claimants  insisted,  that  if 
the  case  contained  other  questions  tiie  city 
could  show  it  on  bill  of  review  and  the  decree 
would  be  set  aside  under  Judge  Emmons'  order, 
to  which  counsel  for  the  city  objected,  that  a 
bill  of  review  would  not  lie,  and  insisted  on  a 
determination  of  the  que^on  by  the  court, 
whether  this  case  came  within  Judge  Emmons' 
order  for  tbe  entry  of  decrees.    And  thereupon 
the  court  decided,  that  the  counsel  for  the 
claimants  should  enter  decrees  in  such  cases  as 
he  designated,  as,  under  the  undertaking  with 
his  brother  Emmons,  he  had  only  to  direct  such 
decrees  to  be  entered  as  the  counsel  should  de- 
termine.   To  all  of  which  counsel  for  the  city 
excepted,  and  prayed  that  by  bill  of  exceptions 
the  city  should  be  allowed  to  show  the  proceed- 
ings in  court  as  they  occurred  and  its  excep 
tions  thereto.    And  now  accordingly  the  said 
city  here  tenders  this  bill  of  exceptions,  and 
objects  to  the  said  decree  and  all  said  proceed- 
ings as  heretofore  on  the  hearing  they  were  ob- 
jeSed  to,  and  pravs  that  said  bill  of  exceptions 
may  be  signed  and  scaled  by  the  Judge  presid- 
ing and  made  a  part  of  the  record,  which  is  done 
accordingly." 

Under  this  state  of  facts  the  bill  of  exceptions 
must  have  the  same  effect  as  tf  the  narration  it 
contains  of  what  occurred  were  incorporated  in 
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the  body  of  the  decree.  Thus  considered,  it  ap- 
pears that,  against  the  objection  and  exception 
of  the  counself  or  the  city,  who  represented  both 
of  the  plaintifls  in  the  suit,  the  plaintiffs  were 
denied  by  the  court  a  hearing  of  the  esse  on  the 
merits,  and  the  Judge  holding  the  court  refused 
to  decide  whether  the  case  fell  within  the  prior 
decision  or  order  of  Judge  Enunons,  and  al- 
lowed the  counsel  for  the  defendant  to  deter- 
mine that  question.  Notwithstanding  the  state- 
ments in  the  decree  that  the  case  was  hmrd  on 
the  pleadings  and  proofs  and  fully  argued,  and 
that  the  decree  was  the  decree  of  the  court, 
these  statements  are  contradicted  by  the  bill  of 
exceptions,  forming  virtually  part  of  the  same 
decree.    It  is  quite  apparent  that  the  Judge  in- 
tended that  what  occurred  should  be  spread 
before  this  court  on  an  appeal,  so  that  its  effect 
on  the  validity  of  the  decree  might  be  consid- 
ered.   There  can  be  no  doubt  Uiat  it  could  be 
80  considered  ;  and,  if  on  appeal,  it  must  have 
a  like  effect  on  a  bill  of  review;  as  it  is  to  be 
looked  at  as  forming  a  part  of  the  decree. 
What,  then,   does  it  show,  except  that  the 
proper  forms  of  the  administration  of  justice 
were  disregarded,  the  functions  of  die  Judge 
were  abnegated,  there  was  no  hearing  or  Sb- 
dsion  by  the  court,  and  the  counsel  for  the  de- 
fendant was  allowed  toprepare  and  enter  such 
a  decree  as  he  chose  ?  Words  need  not  be  mul- 
tiplied to  argue  that  a  decree  rendered  under 
such  circumstances  must,  on  a  bill  of  review,  be 
held  for  naught  and  as  if  it  did  not  exist. 
Though  not  the  case  of  actual  fraud  practiced 
on  the  court  or  on  the  opposite  party,  what  was 
done  operated  as  a  legal  fraud  in  respect  of  the 
rights  of  such  par^,  throuj^  the  illegal  coop- 
eration of  the  Judge  with  one  of  the  parties,  ia 
Me  Veigh  v.  U.  8.,  11  WaU.,  259  [78  U.  8. ,  XX. , 
80],  an  information  had  been    filed    by  the 
United  States  against  certain  property  belong- 
ing to  McVeigh,  to  forfeit  it.  He  appeBred  and 
put  in  a  claim  and  answer.    The  district  court 
struck  it  out  because  McVeigh  resided  within 
the  confederate  lines  and  was  a  rebel,  and  con- 
demned the  property  by  default.  This  court,  on 
a  writ  of  error,  reversed  the  judgment,  on  the 
ground  that  HcVdgh  was  denied  a  hearing  and 
Die  first  principles  of  the  due  administration  of 
justice  were  violated.    Equally  in  the  present 
case,  the  plaintilb  in  the  suit  were  denied  a 
hearing,  and  their  answer  might  as  well  have 
been  s&ickenout.  In  addition  to  this,  there  was 
no  judicial  action  by  the  court,  and  the  defend- 
ant was  allowed  virtually  to  decide  the  cause  in 
his  own  IxvoT.    For  these  reasons  it  must  be 
held,  that  the  decree  in  question  cannot,  in  this 
suit,  be  regarded  as  a  decree  adjudicating  any 
rights  between  the  parties  to  the  former  suit, 
and  that  it  forms  no  obstacle  to  the  considera- 
tion of  the  issues  raised  in  the  presentsuit,  pro- 
vided the  Ull  was  filed  in  time,  as  a  Idll  of 
review. 

It  was  not  filed  within  two  years  after  the  de- 
cree of  December,  1878,  was  rendered.  But  the 
plaintifrs  in  that  decree  appealed  from  it  to  this 
court,  it  being  a  final  decree.  A  bill  of  review 
mnst  ordinaiuy  be  brought  within  the  time  lim- 
ited by  statute  for  taking  an  appeal  from  the  de- 
cree sought  to  be  reviewed,  where,  as  here,  the 
review  sought  is  not  founded  on  matters  discov- 
ered since  the  decree.  T/umuu  v.  Harxit,  10 
Wheat.,  146 ;  WMUng  v.  Bank,  18  Pet.,  6 ; 
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Kennedu  v.  8taU  Ek.,  8  How.,  600 ;  Clark  t. 
KiUian,  108  U.  8.,766[XXVL,  607],  But,  the 
appeal  to  this  court  was  perfected  by  the  giviog 
of  a  bond  for  costs  in  January,  187'!,  and,  at 
though  this  court,  in  December,  1876,  dismisaed 
the  appeal  for  the  failure  of  the  appellants  to  file 
and  docket  the  cause  in  this  court,  yet  the  cinae 
was  out  of  the  court  below  and  m  this  coint 
until  within  two  years  before  the  bill  in  this  mit 
was  filed.  The  pendency  of  the  appeal  by 
Bridget  Powers  would  have  been  a  valid  objec- 
tion to  the  filing  of  a  bill  of  review  by  her  for 
the  errors  in  law  now  alleged  and,  inasmuch  si 
the  appeal  was  not  heard  here  on  its  merits,  bnt 
the  prosecution  of  it  was  abandoned,  we  are  of 
opinion  that  the  bill  of  review  was  filed  in  time. 
Whfle  the  appeal  was  pending  here,  althongh 
there  was  no  mpertedea*,  the  circuit  court  Imd 
no  jurisdiction  to  vacate  the  decree,  in  porsa- 
ance  of  the  prayer  of  a  bill  of  review,  because 
such  relief  was  beyond  its  control.  The  time 
during  which  that  contnd  was  suspended  to 
await  the  orderly  conduct  of  business  in  tUb 
court  in  regard  to  hearing  the  appeal,  is  not  to 
be  reckoned  against  Bridget  Powers  in  this  case, 
although  she  pined  in  the  appeaL  She  was  ex- 
ercising a  right  in  doine  so  and,  as  the  dty  of 
MempUs  was  the  prindpal  plaintiff  and  amiel- 
lant,  and  was  endeavoring  to  protect  its  title  in 
fee,  and  thus  her  ri^t  as  a  lessee,  it  may  voy 
well  have  been,  as  is  alleged  in  the  bill,  that  us 
appeal  fell  because  the  city  refused  to  pay  the 
necessary  money  for  filing  the  transcript  of  the 
record.  Being  tnus  left  to  the  protection  of  her 
own  rights,  eSne  may  weU  have  concluded  that  a 
bill  of  review  was  preferable  to  the  further 
prosecution  of  the  4>peal.  when  she  had  such 
good  cause  for  that  coTirse,  as  now  appean,  al- 
uou^  the  same  error  might  have  been  cor- 
rect^ if  the  appeal  had  been  beard  on  the 
merits. 

This  bill  of  review  is  properly  brought,  there- 
fore, because  of  the  error  on  the  face  of  the  de- 
cree which  has  been  oonsidefed,  and,  the  decree 
being  set  aside,  as  it  must  be,  we  are  free  to  ex- 
amine the  Question  as  to  the  validity  of  the  tax 
title  set  up  Dy  Ensminger. 

Althou^  the  sale  of  the  lot  iat  taxes  ]h»- 
ceded  the  lease  to  Bridget  Powers,  the  sale  was 
invalid  as  to  her  if  the  lot  was  not  subject  to 
be  sold  for  taxes.  By  section  18  td  the  Act  ot 
Congress  of  August  6, 1861,  ch.  4S,  12  Stat,  at 
L.,  297,  providing  for  a  direct  tax  sad  for  its 
assessment  on  land,  there  was  exempted  bom 
tax  all  land  permanently  or  specially  exempted 
firom  taxation  by  the  laws  of  the  State  wbario 
it  was  situated,  at  the  time  of  the  passage  of 
that  Act  The  same  section  provided  UtaX.  in 
making  such  assessment,  due  regard  hImwiM  be 
had  to  the  latest  valuation  under  the  autboiltT 
of  the  State.  The  exemption  of  land  exempted 
from  taxation  by  the  laws  of  the  State  is  re- 
peated in  section  1  of  the  Act  of  June  7,  1808, 
ch.  98,  Id.,  422,  and  it  is  there  iHovided  that 
the  direct  taxes  shall  be  charged  oa  lands  and 
lots  of  ground  as  the  same  were  emunerated 
and  valued  under  the  last  assessment  and  val- 
uation thereof  made  under  the  aathor^  <A  ih» 
State  before  Jannarr  1, 1861.  Sectiaa  7  of  that 
Act,  which  makes  the  certificate  of  the  sale  of 
the  land  for  the  tax  prifiia/aaM  evidence  of  lb* 
regularity  and  validity  of  the  sale,  and  of  tbe  ti- 
tie  of  the  purchaser,  provides  that  the  oertiflcMe 
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maj  be  a£Fected,  as  evidence  of  the  regularity 
ana  Talidity  of  tlie  sale,  by  establishing  the  fact 
dttt  the  property  was  not  subject  to  taxes.  These 
Acts  of  1861  and  1862  governed  the  sale  in  ques- 
tion. BysectionOof  the  Act  of  the  Legislature 
of  Tennessee,  which  took  effect  Februaiy  20, 
1880,  ch.  70,  Private  Acts  of  1859-'60,  284,  it 
was  enacted  "  That  aU  buildinj^  and  grounds 
owned  by  said  City  of  Memphis  and  used  ex- 
dasively  for  public  purposes,  such  as  for  fire- 
compaiues  and  fire-engines,  city  water-works, 
markets  and  market-houses,  and  their  groimds, 
and  such  parts  of  the  navy  yard  as  are  not 
leased  to  tnlvate  parties,  be  and  the  same  sie 
here^  declared  free  and  exempt  from  all  state 
and  county  taxes  so  long  as  owned  by  the  city, 
and  so  used  for  public  purposes." 

The  lot  in  question  is  shown  by  the  testi- 
mony in  the  present  suit  to  have  been  part  of 
tiie  navy  yard,  and  to  have  been  the  property 
of  Uie  City  of  Memphis  from  before  the  pas- 
mge  of  the  Act  of  1861  until  after  the  sale  of  it 
for  taxes.    It  is  not  shown  to  have  been  leased 
to  any  private  party  between  those  dates.    The 
decree  in  the  first  suit  and  the  tax  sale  certifi- 
cate refer  to  the  lot  as  "  assessed  to  G.  McLean 
in  1860,"  and  the  evidence  shows  that  it  was 
assessed  to  O.  W.  McLean  in  1860,  1865,  1866 
and  1867.    The  lease  to  Bridget  Powers  pro- 
vides that  she  shall  save  the  city  harmless  from 
any  damages  to  be  claimed  by  the  original  les- 
sees of  wid  lot.    But  there  is  no  legal  evidence 
whatever  of  any  subsistiag  lease  during  the 
period  named.    The  bill  alleges  that  there  was 
none,  and  the  answer  substantially  admits  this 
averment,  by  saying  that  at  one  time  before  the 
assessment  of  the  tax  in  1864,  a  lease  of  the  lot 
bv  the  ci^  had  been  made,  which  was  not  car- 
ried into  operation,  by  failure  of  the  lessee  to 
comply.  This  is  equivalent  to  saying  that  there 
was  no  subsisting  lease  when  the  tax  was  as- 
sessed for  which  the  lot  was  sold.  There  is  the 
evidence  of  a  witness  for  the  plaintiff  familiar 
witii  the  premises,  and  residing  near  them,  that 
he  never  knew  of  any  assertion  of  any  claim  to 
the  lot  by  any  lessee,  and  the  case  is  one  where, 
on  all  the  facts,  and  in  the  absence  of  aSBrma- 
tive  proof  by  the  defendant  of  the  existence  of 
sach  lease,  the  evidence  that  there  was  none 
must  tie  held  sufficient. 

We  do  not  perceive  that  any  of  the  objections 
•St  op  bv  donorrer  and  repeated  in  the  answer 
•re  tenable.  I^tedeeneqftheCireuitOoiirtUcrf- 
frmed  in  all  rttpeet*.  except  in  so  far  as  it  er- 
roneoudy  gives  the  date  of  July  19,  1876,  to 
the  decree  of  June  19, 1876,  ana  recites  erro- 
neooaly  the  contents  of  said  decree;  and  except 
in  so  f  nr  as  it  mav  be  construed  as  enjoining  the 
defendant  Ensmlnger  from  setting  up  any  title 
to  said  lot  10  as  against  the  City  of  Memphis, 
or  as  (jnieting  or  confirming  the  possession  of 
tite  plaintiffs  as  against  the  City  of  Memphis 
under  the  said  lease  from  said  city;  and  except 
in  so  far  as  it  adjudges  that  the  lease  made  by 
the  defendants  to  the  {daintiff  John  C.  Powers, 
and  the  five  notes  executed  by  him,  be  deliv- 
ered up  and  canceled.  As  to  this  last  named 
lease,  ote  plaintiff  John  C.  Powers,  having  vol- 
imtaafly  mtered  into  it,  no  ground  is  shown  for 
settte^  It  adde.  It  was  correct  to  charge  Ens- 
miiicer  with  Uie  costs  of  both  suits.  The  decree 
0f  Sii»  court  in  the  flrtt  $uit  impoted  on  the 
pUtinUJ^  htroin  only  th«  eette  <tf  t/te  appeal  to  \ 
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thi$  court.    The  eoett  cf  the  pretent  appeal  mvtt 
be  paid  by  tiie  appellant. 
True  copy.  Test : 

James  H.  MoEenney,  Olwk,  Sup.  Court,  IT.  8. 

ated-mc.&tsao. 


ALEXANDER  P.  TUTTON,  Collector  of 
Customs  for  the  Distbict  or  PmuuiEif bia, 
Plff.  in  Err., 

e. 

ALONZO  M.  VITI  bt  ai, 

(See  8.  C,  Beporter's  ed.,  813-314.) 

DuHes  on  statute. 

*  Marble  statues,  executed  by  professional  soulp* 
tors  In  the  studio  and  under  the  direction  of  anoth- 
er professional  sculptor,  whether  from  models  just 
made  by  a  prof easlonal  sculptor,  or  from  antique 
models  whose  author  Is  unknown,  are  "professional 

Sroductloiis  of  a  statuary  or  of  ssoulptor,"  liable 
)  a  duty  of  only  ten  per  centum  ad  valorem,  under 
the  Revised  Statutes,  section  ZSM,  Schedule  If. 

[No.  1206.] 
Motion  to  advanee  tubmitted  Mar.  19,  188S. 
OroTUed,  Mar.  19,  1883.    Argued  Apr.  13, 
1883,    Decided  Apr.  S3, 1883, 

rj  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  8.   F.  Philips,   Bolieitor-Gen,,   for 
plaintiff  in  error. 
Mr,  Edward  SUppea,  for  defendants  in 


Mr.  Juttiee  Or»x  delivered  the  opinion  of 
the  court: 

This  is  an  action  of  atiumpiit,  to  recover 
back  an  excess  of  duties  paid  upon  seven  mar- 
ble statues  imported  from  Italy.  The  import- 
ers contend  that  these  statues  were  liable  to  pay 
a  duty  of  only  ten  per  centum  ad  valorem;  but 
the  Ciollector  exacted  payment  of  fifty  per  cen- 
tum ad  mUorem, 

The  decision  of  the  case  turns  upon  the  true 
construction  of  those  provisions  of  the  Customs 
Act  which  impose  upon  "All  manufactures  of 
marble,  not  (Mherwise  provided  for,  fifty  per 
centum  ad  vaiorem;"  and  upon  "Paintings  and 
statuary,  not  otherwise  provided  for,  ten  per 
centum  ad  valorem.  But  the  term  'statuary,  as 
used  in  the  laws  now  in  force,  imposing  duties 
upon  foreign  importations,  shall  beun&rstood 
to  include  professional  productions  of  a  statuarr 
or  of  a  sculptor  only."  R.  B.  sec.  2504,  Schea- 
uleM. 

The  material  facts,  as  found  by  the  special 
verdict  returned  in  the  circuit  court,  are  as  fol- 
lows: of  the  seven  statues,  two  were  of  boys, 
taken  out  and  sculptured  from  antique  original 
models,  the  author  of  which  is  unknown.  The 
other  five  statues  were  taken  out  and  sculptured 
from  original  models,  two  of  angels,  made  by 

*Head  note  by  Mr,  Jvttiee  O&AT. 
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Achflle  de  Cori,  and  three,  representing  Sum- 
mer, Autumn  and  Winter,  made  by  Carlo  Nico- 
li,  both  of  whom  wei°e  professional  sculptors 
of  good  reputation,  and  who  had  won  at  the 
Royal  Academy  of  Fine  Arts  of  Carrara  the 
prize  of  a  Kovertunent  pension  at  Rome;  and 
they  were  the  first  productions  from  those  mod- 
els. All  the  seven  statues  were  executed  b^  Gio- 
vanni Fadula  and  Alessandro  Oemignam,  pro- 
fessional sculptors,  in  tlie  studio  and  under  the 
direction  of  Retro  Balada,  who  has  been  a  pro- 
fessional sculptor  in  Carrara  for  the  last  thirty- 
four  years.  The  cost  of  the  statues  of  the  two 
boys  was  800  lire  o^  $58  each;  of  those  of  the 
two  an^ls,  690  lire  or  $138.40  each;  and  of  those 
of  the  Three  Seasons,  480  lire  or  $02.80  each. 

Judgment  was  given  for  the  plaintiffs  upon 
the  special  verdict,  and  the  only  question  pre- 
sented by  the  record  Is  whether  this  judgment 
was  right. 

The  evident  intent  of  Congress,  in  patting  a 
much  lower  duty  on  statues  which  are  pro&- 
sional  productions  of  a  statuary  or  of  a  sculptor 
than  on  other  manufactures  of  marble,  is  to  en- 
courage the  importation  of  works  of  art,  by  dis- 
tinguishing between  the  productions  of  an  ar- 
tist and  those  of  an  arti^  or  mechanic;  be- 
tween what  is  done  in  a  sculptor's  studio,  by 
his  own  hand  or  under  his  eye,  and  what  is  done 
by  workmen  in  a  marble  shop. 

In  the  same  spirit,  Congress  has  exempted 
from  all  duty  the  importation  of  paintings,  stat- 
ues, fountains  and  other  works  of  art,  which 
are  either  the  production  of  American  artists,  or 
are  imported  expressly  for  presentation,  to  na- 
tional institutions,  or  to  any  State,  or  to  any 
municipal  corporation.    R.  8.  sec.  2506. 

There  is  nothing  in  the  Acts  of  Congress  to 
limit  the  professional  productions  of  a  statuary 
or  sculptor  to  those  executed  by  a  sculptor  with 
his  own  chisel  from  models  of  his  own  creation, 
and  to  exclude  those  made  by  him,  or  by  his 
assistants  under  his  direction,  from  models  or 
from  completed  statues  of  another  sculptor,  or 
from  works  of  art,  the  original  author  of  which 
is  unknown.  An  artist's  copies  of  antique  mas- 
terpieces are  works  of  art  of  as  high  a  grade  as 
those  executed  by  the  same  hand  from  original 
models  of  modem  sculptors. 

The  instructions  of  tlie  Treasury  Department, 
pursuant  to  which  these  duties  were  imposed, 
and  the  argument  for  the  appellant  proceed 
upon  tbe  ground  that  the  statues  were  made  bv 
men  not  really  professional  sculptors,  though 
calling  themselves  such,and  were  not  real  woiIls 
of  art,  but  mere  manufacttires  of  marble  by 
good  artisans.  If  this  court  were  at  liberty  to 
consider  the  testimony  sent  up  with  the  record, 
it  might  perhaps  not  reach  the  conclusion  at 
which  the  Jury  have  arrived.  But  the  insur- 
mountable difficulty  in  the  way  of  the  appellant 
is  that  by  the  special  verdict  the  jury  have 
found  in  the  most  explicit  terms  that  all  these 
statues  were  executed  in  the  studio  of  a  profes- 
sional sculptor,  and  under  his  direction,  by  two 
otlier  professional  sculptors.  Thetefaett  being 
eondunvdy  mttled  by  that  verdict,  the  law  re- 
quire»  tluit  the  Judgment  be  affirmed. 
Trueoopy.  Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  U.  8. 
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HOWARD  COUl^TT,    is  thb   Stato  or 
MiesoDRi,  Ptff.  in  Err. 

V. 

CENTRAL  NATIONAL  BAKE  of  Boot. 

VZLIiE,    Mo. 

C8ee  8.  a,  Beporter's  ed.,  314-aU.) 
Branch  railroad,  aid  for, 

A  railroad  constructed  from  tbe  junction  of  the 
main  line  of  one  railroad  with  another,  butextcod- 
Intr  In  a  different  direction.  Is  a  branch  rond  wtthla 
tbe  meaning  of  a  statute  authorizing  the  lisue  o( 
bonds  by  a  county  through  which  it  pmsos,  for  tbe 
oonstruotlon  of  a  Dranoh. 

[No.  246.] 
Submitted  Apr.  IS,  1S83.  Decided  Apr.  SS,  1S8S. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Mlsnouri. 

The  petition  in  this  case  was  filed  in  the  conrt 
below,  by  the  defendant  in  error,  to  enforce 
payment  of  the  coupons  of  certain  bonds  i»ioed 
by  t  he  defendant  in  aid  of  a  certain  railroad  com- 
pany. 

Trial  by  Jury  having  been  waived,  the  court 
below  entered  a  judgment  for  the  plaintiff  for 
$5,678.10,  with  costs.  Whereupon,  the  defend- 
ant sued  out  this  writ  of  error.. 

The  facts  of  the  case  are  stated  by  the  court 

Mr.  John  D.  Stevenson,  for  plaintiil  in 
error. 

Mr.  W.  M.  Wittianu,  for  defendant  in  enror. 

Mr.  Justice  H»rlaj>  delivered  tbe  opinion 
of  the  court : 

The  Tebo  and  Neosho  Railroad  Company  ms 
authorized  by  its  charter  .to  construct  and  (»- 
erate  a  railroad  from  some  point  on  the  Pacmc 
Railroad,  between  the  west  bank  of  the  Laramie 
River  and  Muddy  Creek,  in  Pettis  County,  in 
a  southerly  or  southwestei-ly  direction  througli 
Henry  Coimty,  to  some  point  on  the  stale  l£e 
between  the  northwest  comer  of  Jasper  and  tbe 
southeast  comer  of  McDonald  County.  It  was 
also  expressly  authorized  "To  extend  branch 
railroads  into  and  through  any  counties  that  tbe 
directors  may  deem  advisable."  For  tbe  pat- 
pose  of  aiding  in  the  construction  by  that  coat- 

Eany  of  a  roaid  from  the  jimction  ox  tbe  main 
ne  with  the  Pacific  Railroad,  extending  in  a 
northeasterly  direction,  to  Boonville,  through 
the  County  of  Howard,  the  county  court  of  that 
County,  in  its  behalf  and  after  a  niToiable  vote 
by  the  people,  made  a  subscription  to  tbe  capital 
stock  of  the  company,  and  issued  oountr  bonds 
therefor.  One  half  of  the  bonds  were  sold  by  the 
County  and  the  proceeds  paid  to  the  company, 
while  the  remainder  were  delivered  in  full  pay- 
ment of  the  balance  due  on  the  aabacripHaa. 
The  subscription  was  made  and  bonds  iaaoed, 
in  pursuance  of  a  provision  in  the  oompany't 
charter  which  made  it  "Lawful  for  tbe  county 
court  of  any  county  in  which  any  part  of  tbe 
railroad  or  branches  may  be,  or  any  coud^  ad- 
jacent thereto,  to  subscribe  to  the  stock  <«  wM. 
company  •  •  •  and  for  the  stock  aobscrited 
in  bdiali  of  the  county  may  issue  'tbe  boodi  «f 
the  county  to  raise  tlie  funds  to  pay  tbe  i 
and  to  take  proper  steps  to  protect  tbe  ' 
and  credit  of  tbe  coimty  court ;  nuty  mnwtet 
an  a|;ent  to  represent  Uie  county,  vote  lorT 
receive  its  dividends."  Actof  Jannary  16.  i8M 
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sections  6  and  8 ;  Act  of  November  21, 1857, 
Charter  of  Osage  Valley  and  Southern  Kansas 
R  R.  Co.,  Laws  of  Mo.,  1857,  adjourned  Scs- 
8100,  p.  82. 

The  railroad  was  constructed  through  How- 
aid  County  as  proposed,  and  has  been  m  opera- 
tion ever  since.  Tlie  county  comt  levied  and 
collected  a  tax  to  pay  the  interest  on  the  bonds 
for  seven  years,  regularly  paid  the  semi-annual 
iaterest  until  March,  1878,  redeemed  a  number 
of  the  bonds,  voted  the  County's  stock  at  sev- 
eral meetings  of  stockholders,  and  when,  in 
1874,  the  road  so  constructed  northeasterly 
through  Howard  County,  was  sold  to  the  Mis- 
souri, Kansas  and  Texas  Railroad  Company, 
tlie  County  received  4.000  shares  of  the  stock 
of  the  latter  company  in  exchange  for  its  stock 
iotheTebo  and  Neosho  Railroad  Company. 
Counsel  for  the  defendant  in  error  states  that 
the  County  sold  its  stock  in  the  Missouri,  Kan- 
sas and  Texas  Railroad  Company  for  |140,000. 
But  no  such  fact  appears  in  the  findings.  But 
it  does  appear  tliat  the  County,  when  the  case 
was  tried  below,  still  held  that  stock. 

And  now  it  is  contended  in  behalf  of  the 
County,  and  no  other  question  is  presented  for 
determination,  that  there  was  no  legal  authority 
for  this  subscription  or  issue  of  bonds.  The 
argument  in  its  behalf  is  that  the  main  road  of 
the  company  was  established  on  a  line  south  of 
the  Pacific  Railroad;  that  Howard  County  could 
not,  by  subscription,  aid  in  the  construction  of 
the  main  line;  and  could  not,  by  subscription, 
aid  in  the  construction  of  a  road  from  the  junc- 
tion of  the  main  line  northeasterly  through 
that  county,  because  such  a  road  would  not  be 
a  inimA  road,  but  only  an  unauthorized  exten- 
tioH  of  the  main  Uue. 

We  are  of  opinion  that  the  road  constructed 

through  Howard  County  was,  within  the  mean- 

mg  of  the  statute,  a  branch  of  the  original  or 

miun  line.    The  defense  cannot  be  sustained. 

The  judgment  i»  affirmed. 

"hue copy.   Test: 

James  H.  HcKenney,  derk,  Sup.  Court,  XT.  8. 


BALTIMORE  &   POTOMAC   RAILROAD 
COMPANY,  Plff.  in  Err., 
V  t. 

FIFTH  BAPTIST  CHURCH. 

(See  &  C  Beporter's  ecL,  817-335.) 

Sukanft,  itliat  it — iryunetion  far — corporation 
liable  for — leffidative  grant* — immunity  for  pri- 
vate injurie* — nuieanee  by  tmoke,  ^gturbinff 
e/mrek  tervieet. 

1.  That  la  a  nuisance  which  annoys  and  disturbs  one 


In  the  possession  of  his  property,  lenderlner  Its  ordi- 
nary oae  or  oocupatJon  pbysloally  uncomfortable  to 
him. 

2.  For  such  annoyance  and  discomfort  the  courts 
of  law  will  afford  redress  by  vIvlnKdamaBreea^nst 
the  wronar-doer,  and  when  the  cause  of  the  annoy- 
ance and  oiaoomiort  are  oontinuous,oourt8  of  equity 
will  interfere  and  restrain  the  nuisance. 

3.  The  right  of  a  religious  corporation  to  recover 
for  a  nuisance  wbloh  causes  aonqyanoe  and  discom- 
fort to  Its  members  in  the  use  olT  its  property,  and 
the  liability  of  a  corporation  to  respond  in  damages 
for  causing  such  nuisance,  are  not  affected  by  tholr 
corporate  character,  but  are  the  same  as  those  of 
individuals  for  ^  slnular  wrong. 

i.  Legislative  grants  of  privileges  or  powers  to 
corporate  bodies  like  those  to  a  raOrood  company  to 
bring  its  track  and  construct  its  works  within  a  city, 
confer  no  license  to  use  them  in  disregard  of  the 

f>rl  vate  rights  of  others,  and  with  immunity  for  tboii 
nvasion. 

6.  The  grant  of  powers  and  privileges  to  do  cer- 
tain things  does  not  carry  with  it  any  Immunity  for 
private  injurieh  which  may  result  directly  from  the 
exercise  of  those  powers  and  privileges. 

6.  It  Is  an  actionable  nuisance  to  build  one's  chim 
ney  so  low  as  to  cause  the  smoke  to  enter  bis  neigh, 
bor'a  house. 

7.  In  an  action  on  the  case  brought  by  a  religious 
corporation  for  nuisance  in  disturbing  Its  use  of  a 
church,  damages  are  not  limited  to  a  mere  deprecia- 
tion of  the  property,  but  may  be  given  for  the  In- 
convenience and  discomfort  caused  to  the  congre- 
gation assembled,  which  tends  to  destroy  the  use  of 
the  building  for  church  purposes. 

[No.  202.] 
BulmiUed  Apr.  S,  1S8S.    Decided  Apr.  US,  1S8S. 

N  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  history  and  facts  fully  appear  in  the 

Statement  of  the  case  by  Mr.  Jiutiee  FieM: 
The  Fifth  Baptist  Church,  the  plaintiff  in  the 
court  below,  is  a  religious  Corporation,  created 
under  the  general  incorporation  Act  of  Congress 
in  force  in  the  District  of  Columbia.  It  owns 
a  building  in  the  City  of  Washington  situated 
on  D  Street,  between  Four-and-a-half  and  Sixth 
Streets,  which  was  erected  and  has  been  used  by 
it  as  a  church  for  many  years.  The  defendant 
in  the  court  below,  the  Baltimore  &  Potomac 
Railroad  Company,  is  a  Corporation  created  un- 
der the  laws  of  Maryland,  and  is  authorized  by 
Act  of  Congress  to  lay  its  track  within  the  lim- 
its of  the  city,  and  construct  other  works  nec- 
essary and  expedient  to  the  proper  completion 
and  maintenance  of  its  road. 

The  plaintiff  alleges  that  the  defendant,  in 
1874,  erected  an  engine  house  and  machine 
sliop  on  a  parcel  of  land  immediately  adioining 
its  church  edifice,  and  has  atnce  used  them  in 
such  a  way  as  to  disturb,  on  Sundays  and  oth- 
er days,  the  congregation  assembled  in  the 
church,  to  interfere  with  religious  exercises 
therein,  break  up  its  Sunday  Schools,  and  de- 


I 


Hon.— TTAo  may  maintain  aeUnnfor  public  mtt- 
•Mte  and  when;  (pecioi  Oamngt  necesmru:  method 
V  abatement.  Bee  note  to  Georgetown  v.  Aiez.  Can. 
Oi^ U.S.  (12 Pet), 91. 

When  tniitn^km  ooatnst  nuinanee  lOtS  be  (minted. 
See  sofa  to  Irwin  v.  Dixion,  BIV.S.QA  How.),  M. 

MeOMUre  of  damage*  for  nuisance. 

In  an  action  for  nuisance  the  measure  of  damages 
Ijperally  Is  the  loss  actually  sustained.  Lntber  v. 
winntetmmet  Co.. »  C!u8h.,  171 ;  Thayer  v.  Brocks,  17 
0UO.48B.  1       1         J  ~-^ 

.  ^cry  continuance  of  a  nuisance  entitles  the  par- 
ty lolured  to  damages.  Persons  continuing  a  nul- 
«npe  are  liable.  Staple  v.  Spring,  10  Mass.,  74; 
veddre  V.  Veddor,  1  Denlo.  SS! ;  Oowes  v.  Stalford- 
•roe  Potteries,  etc,  COm  8  L.H.  (a.  App,,  125;  S.  C. 
tltoak's  Eng.  Bep., 807;  Beckwith  v.  Briswold,  S» 
»h^  an;  Irvine  v.  Wood,  51  K.  T.,  2M;  Clongreve 

108  U.S. 


I  One  who  commits  a  nui8ance,agaln8t  the  property 
of  another.  In  the  exercise  of  what  he  believes  to  be 
his  rights,  is  liable  only  for  the  actual  damages  and 
the  trouble  and  eniense  of  establishing  the  right  to 
the  a)>atement  of  u.  Shaw  v.  Cummlskey,  7  Pick., 
78 ;  Keey  v.  N.  O.  Can.  O).  ,7  la.  Ann.,  SW ;  HcEnigbt 
V.  HatcUff,  U  Pa.  St.,  158. 

Nominal  damages  at  least  are  recoverable.  Oory 
V.  SUoox,  6  Ind.,  89;  Cosebeer  v.  Howry,  SS  Fa.  St, 
419. 

Where  the  action  Is  brought  by  a  reversioner,  the 
damages  ore  the  injury  done  the  estate  as  a  rever- 
sion. Dutro  V.  Wilson,  4  Ohio  St.,  101 ;  BathlshlU  v. 
Bead,  87  Eng.  L.  it  Bq.,  817;  Hamer  v.  Knowles,  S 
Hurlst&N.,464. 

Where  the  damages  are  permanent  and  go  to  the 
entire  value  of  the  estate,  the  whole  Injury  may  be 
compensated  for  at  onoe.  Anon.,  4  TT.  8.  (4  Dall.), 
147;  Oimberland,  etc.,  Co.  v.  Hltchlngs,  85He.,14D; 
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Btroy  the  Talue  of  the  building  as  a  place  of  pub- 
lic worship.  It,  therefore,  brought  the  present 
suit  in  the  Bupreme  Court  of  the  District,  for  the 
damages  it  hadaustainedL  The  defendant  plead- 
ed the  general  issue. 

On  the  trial,  evidence  was  ^Ten  to  show  that 
the  Fifth  Baptist  Church  has  owned  and  used 
the  premises  described  as  a  place  of  worship 
since  1867;  that  the  present  church  building 
was  began  in  1867,  and  since  1868  or  1869  has 
been  continuouslv  occupied  by  the  church  as 
its  house  of  worship;  that  in  1872  the  defend- 
ant erected  upon  a  parcel  of  ground  imm^- 
ately  adjoining  the  premises  on  the  west,  and 
from  April,1874,  till  the  commencement  of  this 
suit,  maintained  an  engine  bouse  and  machine 
shop,  where  a  large  number  of  locomotives  and 
steam-engines  were  housed  and  their  fires  made, 
and  to  and  from  which  the  engines  were  pro- 
pelled, and  in  which  they  were  coaled,  watered, 
repaired  and  otherwise  used;  that  when  the 
ground  was  first  broken  for  the  erection  of  these 
works  the  plaintiff  advised  the  Company  that, 
if  put  there,  they  would  prove  to  be  a  nuisance 
ana  minoos  to  the  plaintm's  interests,  and  pro- 
tested against  their  erection ;  that  the  Company, 
however,  paid  no  heed  to  this  protest,  but  pro- 
ceeded to  erect  the  works  upon  the  building  line 
of  its  own  premises  within  five  and  a  half  feet 
from  tiie  cnurch  edifice,  and  constructs  upon 
the  engine  house  sixteen  smokestacks,  lower  in 
height  than  the  windows  of  the  main  room  of 
the  church;  that  the  nearest  of  the  smokestacks 
was  leas  than  sixty  feet  from  the  windows,  and 
the  others  were  in  a  semicircular  curve,  at  grad- 
ually increasing  distances;  that  during  tbu  pe- 
riod, from  Apnl,  1874,  to  the  commencement 
of  the  present  suit,  the  plaintiff  was  accus- 
tomed to  have,  on  every  Sabbath  Day,  Sunday 
School  exercises  in  the  morning,  preaching  in 
the  forenoon,  and  preaching  in  ue  evening;  and 
that  religious  services  were  also  held  in  it  on 
Wednesday  evening  of  every  week,  and  on  the 
first  Tuesday  and  Friday  evenings  of  every 
month,  and  at  intervals  protracted  religious 
meetings  were  held  in  it  every  night  in  the  week 
except  Saturday  night;  that  during  this  period 
these  services  were  habitually  interrupted  and 
disturbed  by  the  hammering  noisee  made  in  the 
workshops  of  the  Company,  the  rambling  of  its 
engines  passing  in  and  out  of  them,and  the  blow- 
ing off  of  steam;  that  these  noises  were  at  times 
so  great  as  to  prevent  members  of  the  congrega- 
tion, siiUug  in  parts  of  the  church  farthest  from 
the  shops,  nom  hearing  what  was  said,  that  the 
act  of  blowing  off  ste^  occupied  from  five  to 
fifteen  minutes,  and  frequently  compelled  the 


pastor  of  the  church  to  suspend  his  remtrks; 
that  this  was  of  habitual  occurrence,  daring  Uk 
day  and  at  night,  and  on  Sundays  as  well  u 
other  davs;  and  that  in  the  summer  time,  when 
the  windows  of  the  church  were  opened  for  air, 
smoke,  cinders  and  dust  were  blown  from  the 
smokestacks  through  the  windows  of  the 
church,  settling  upon  the  pews  and  funutuie, 
and  soiling  the  clothes  of  the  occupants,  acooin- 
panied  by  an  offensive  odor,  whidi  greatly  an- 
noyed the  congregation. 

Evidence  was  also  given  to  show  that  the 
Railroad  Company,  which  was  authorized  to  lay 
its  track  only  along  Virginia  Avenue  in  the  dtv, 
had  constructed  a  nde  track  from  the  aveoae'to 
its  workshops,  crossing  a  part  of  D  Street  and 
its  sidewalk  at  a  distance  of  about  100  feet  from 
the  door  of  the  church;  that  the  locomotives 
were  allowed  to  stand  at  the  entrance  of  ita 
premises  with  their  cow-catchers  protruding 
several  feet  beyond  the  inclosure,  and  some- 
times to  stand  across  the  sidewalk  along  which 
two  thirds  of  the  congregation  are  obliged  to 
pass  in  going  to  and  from  the  church;  that  the 
access  to  the  church  was  tliereby  obstructed  and 
rendered  dangerous,  and  on  several  occaaons 
members  had  barely  escaped  being  run  overly 
the  sudden  starting  of  the  locomotives  witboat 
note  or  warning;  that  the  congregation  bad 
been  thereby  diminished,  and  the  attendaDoe 
upon  the  Sunday  School  decreased  by  about  ooe 
fourth;  that  the  Sunday  School  was  a  source  of 
revenue  to  the  plaintifr,  having  contributed  to 
the  construction  and  improvement  of  the  cfaardi 
building,  and  this  revenue  was  proporti(»ed  to 
the  attendance  thereon ;  that  the  proper^  of  the 
plaintifl  was  nearly  rained  for  church  purpoats 
by  the  proximity  of  the  works  of  the  daoid- 
ant,and  the  noise,  smoke,cinder8  and  doA  wfaid) 
they  created;  that  the  rental  value  was  CHdinsr 
rily  from  $1,200  to  $1,600  per  annum,  bntthst 
with  the  defendant's  works  adjoining  it  oouM 
hardly  be  rented  at  all;  and  that  those  works 
had  depreciated  the  value  of  tita  property  fifty 
per  cent. 

To  meet  the  facts  thus  established,  and  «  a 
defense  to  the  action,  the  Railroad  Company 
gave  evidence  to  show  that  it  raa  about  rixqr 
trains  a  day  over  its  road  in  the  City  of  Wash- 
ington during  week  days,  and  aboat  ten  trains 
on  Stmdays;  that  ita  locomotives  weie  the  be^ 
known  in  the  business;  that  it  employed  aboot 
two  hundred  men  who  were  all  slallful  in  their 
particular  branches  of  work,  and  well  behaved; 
that  in  the  engine  and  repair  shop  no  more  noise 
was  made  than  was  necessary;  that  ewy  pre- 
caution was  taken  on  Sundays  to  preserve  qinet 


Plumer  v.  HarpeiLS  N.  H.,  88:  Town  of  Troy  v. 
Cheshire  B.  B.  Co.,  SB  N.  H.,  83 ;  Blunt  v.  MoComilok, 
8  Denlo,  283 ;  Thayer  v.  Brooks,  17  Ohio  St.,  488. 

If  the  nuisance  be  continued  after  veidlot,  ex- 
emplary dsmaares  may  be  adven,  such  as  will  lead  to 
Us  abatement.  Soltan  v.  De  Held,  9  Bng.  L.  *  Eq., 
IM ;  Morford  v.  Woodworth,  T  Ind.,  88;  Bradley  v. 
Amla,  2  Hayw..  SB9. 

Thel  rule  of  damam  to  real  estate  where  the  In- 
Jury  Is  to  vahie  of  the  premises  themselvee.  Is  the 
dttterenoe  between  the  value  of  the  premises  before 
the  injury  and  immediately  after.  rHill,  Torts,  806, 
eec  18.  a;  Wood's  Law  of  Kuisimoea,  sec.  8E8:  Seely 
V.  Alden,  a.  Fa.  St.  808 ;  Buokman  v.  Green,  ft  Hon, 
2Se ;  Peck  v.  Elder,  8  Sandf  „  126 ;  Dana  v.Vaientbie, 
S  Met,  106:  Chase  v.  N.  Y.  0.  B.  B.  Co.,  84  Barb., 838. 

Where  the  nulaanoe  can  be  abated,  this  role  does 
not  apply.  In  such  case,  the  meaauie  of  dama«es  Is 
the  loss  in  rental  value  by  the  continuance  of  the 

740 


nuisance.   Chipman  v.  Palmer.  •  Bun,  07 
V.  Berry,  61  Ua,8S0;  Park  v.  C.  *  S.  W. 


Iowa,  686 :  MoKeon  v.  See,  4  Btlb~.  490 :  VuA  v.  I 
aldo,  66 N.  T., 664:1)0  Wint  v.  iratae, «  Weod..  1 
Jutte  V.  Hufrhes.  67  TX.  T.,  367. 

Bvidenoe  that  the  nulaanoe.  by  reason  of  the  BBm- 
ber  of  persons  it  employs,  baa  Increased  the  laaital 
value,  u  not  admJsslDle.  Frances  v.  8<diodIkapf,  H 
N.  T.,1S2;  Ktaoel  v.  Klmel,  4  Jones,  121 :  CUpnaa  t. 
Palmer,  4  Week.  Og.,  168. 

It  Is  not  competent  to  show  that  tliez«ntail'TalM 
of  other  property  similarly  situated  waa  dbntnlAol 
by  the  same  cause.  Selma,eto.,  B.B.CD.T.Kna»i>. 
«  Ata..  480.  ^^ 

A  aubsequent  nnrchaaer  may  recoTer  for  tt«  ki- 
Jury  caused  by  toe  continuance  of  a  nuJaaDceeieoi- 
ed  previous  to  Us  porobase.  Brady  ▼.  WcMa,  1 
Barb..  167 ;  Vedder  v.  Tedder.  1  Denlo,  SBT:  VUm  v. 
Hall,  33  En«r.  C  L.,  816 :  a  C  4  Bbag.  (N.  cj,  m 
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in  tbe  ndgliborhood  of  the  church;  that  the 
mAin  shop  of  the  Company  was  in  the  City  of 
Baltimore,  and  the  shop  and  engine  honse  in 
Washington  were  used  only  for  making  casual 
and  temporary  repairs  in  order  to  keep  the  ma- 
chinery and  engines  in  operation;  tliat  the 
smokestacks  -were  higher  than  required  by  the 
building  legolstions  in  force  in  Washington; 
that  the  engme  house  and  worlcshoiM  were  skill- 
fully and  carefully  constructed  with  suitable 
appointments  and  appliances;  tiukt  the  bells  of 
the  locomotives  were  not  run^,  nor  the  whistle 
aounded,  except  when  an  accident  was  liable  to 
occur;  and  that  when  tbe  engines  were  brought 
into  the  house  the  steam  ordinarily  was  not 
Mown  off  but  allowed  to  go  down. 

The  main  reliance,  however,  of  the  Railroad 
Company  to  defeat  the  action  was  the  authority 
cooferred  upon  it  by  the  Act  of  Congress  of 
February  5,  1867,  to  exercise  the  same  powers, 
rights  and  privileges  in  the  construction  of  a 
road  in  the  District  of  Columbia,  the  line  of 
wUdi  was  afterwards  designated,  which  it  could 
exercise  under  its  charter  In  the  construction  of 
4  road  in  Maryland,  with  some  exceptions,  not 
material  here.  By  its  charter,  it  was  empow- 
ered to  make  and  construct  all  works  whatever 
which  might  be  necessary  and  expedient  in  or- 
der to  the  proper  completion  and  maintenance 
of  the  rmia. 

The  Act  of  Congress  provided  that  the  road 
which  the  Company  was  authorized  to  construct 
ahoald  enter  the  dij  at  such  place  and  pass  along 
snch  pubUc  street  or  alley  to  such  terminus  as 
might  be  allowed  by  Congress,  upon  the  pres- 
entation of  a  8urv^  and  map  of  Its  proposed 
location.  Subsequently  Congress  allowed  the 
Company  to  enter  the  atr  with  its  railroad,  by 
one  of  two  routes,  as  it  might  select  It  selected 
the  (me  by  which  the  road  is  brought  along  Yir- 
ginia  avenue,  in  front  of  the  danrch  of  the 
i4ainti£f,  to  the  intersection  of  South  C  and 
West  9th  Street*. 

The  testimony  of  the  parties  being  closed,  the 
plaintiff  prayed  three  instructions  to  the  jury, 
which  were  given  by  the  court  with  additions 
to  each.  They  are  as  follows: 
SItBt  instruction  prayed: 
"If  the  jury  find  from  the  evidence  that  the 
engine  bouse  of  the  defendant  is  used  for  re- 
ceiving its  engines  when  they  come  into  the  city 
after  a  ttip;  that  after  coming  into  said  engine 
hoioae  saim  engines  more  or  less  frequently  blow 
off  thedr  steam,  and  that  such  blowing  off  of 
steam  makes  a  loud  and  disagreeable  noise,  and 
that  such  engines  are  put  in  the  stalls  in  said 
iMuse,  and  emit  the  smoke  from  their  fires 
thnmgfa  the  chimneys  of  said  house,  and  that 
the  ssld  engine  house  is  used  for  tbe  purpose  of 
a  ibiap  in  which  to  make  a  certain  class  of  re- 
pairs upon  the  engines  and  cars  of  the  defend- 
ant, ana  that  a  loud  noise  of  hammering  is  cre- 
ated in  making  such  repairs;  and  that  Kiid  en- 
gine house  is  also  used  to  receive  ooal  for  coaling 
the  engines  of  defendant  before  going  out,  and 
tliat  they  are  all  coaled  therein,  and  also  get  up 
their  fire  and  steam  therein;  and  further  find 
that  said  bouse  Is  located  so  near  the  church  of 
tlie  plaintiff  that  the  noises  from  said  engine 
honse  can  be  distinctly  heard  inside  of  the  said 
ehorcb,  and  also  that  the  chimneys  of  said  en- 
gine houae  are  so  constructed  that  the  tops  there- 
of are  not  as  high  as  the  tops  of  the  windows  of 
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said  church;  and  shall  further  find  that  the 
smoke  from  said  chimneys  is  thrown  through 
said  windows  into  said  churdi  in  such  quanti- 
ties and  so  generally  as  to  be  a  common  annoy- 
ance and  inconvenience  to  the  congregation  wor- 
shipping therein,  and  that  said  noises  in  s^d 
yard  of  blowing  off  steam  are  of  daily  and 
nightlv  occurrence,  and  are  so  distinctly  heard 
in  saidf  church  on  Sundays,  as  well  as  the  days 
of  the  week,  as  to  annoy,  harass  and  incon- 
venience the  congregation  when  engaged  in  di- 
vine worship  therein,  and  that  they  disturb  and 
greatly  inconvenience  the  congregation  in  the 
enjoyment  of  said  building  as  a  church,  then 
the  plaintiff  is  entitled  to  recover,  provided  the 
jury  find  that  said  church  was  locsted  upon  the 
spot  where  it  now  is  before  the  defendant  es- 
tablished its  enrine  house  in  its  present  position, 
and  provided  tjhe  jury  further  find  that  the  an^ 
noyance  and  inconvenience  to  said  congregation 
from  the  smoke  and  noises  above  menaoned 
occurred  within  three  years  before  the  date  at 
which  this  suit  was  brought,  and  provided 
further  that  said  noises  and  smoke  depreciated 
the  value  of  the  property  of  thephdntut  within 
the  period  from  April  1,  1874,  to  March  22, 
1877." 

The  court  granted  this  prayer  and  gave  the 
instruction,  adding  to  it  a  charge,  as  fmlows: 

"If  you  find  all  these  facts,  tnen  this  shop  is 
a  nuisance,  and  a  special  annoyance  to  the  con- 
gregation that  worsnip  in  this  church.  Every 
man  has  a  right  to  the  comfortable  enjoyment 
of  his  own  hotise,  in  which  enjoyment  a  neigh- 
bor cannot  molest  him;  and  no  grant  conferred 
by  proper  authority  upon  any  corporation  to 
construct  a  raflroad  along  the  public  streets,  or 
to  build  shops,  can  be  ccHistraedas  authorizing 
that  Company  to  construct  a  nuisance.  If  the 
work  is  of  such  a  necessary  kind  that  the  Com- 
pany must  have  it,  if  the  shop  is  of  that  char- 
acter, and  yet  is  a  nuisance  in  tne  neighborhood, 
they  must  find  some  other  place  to  put  it  Ko 
L^slature  has  a  right  to  establish  a  private 
nmsance." 

Second  instruction  prayed: 

"The  actual  amount  of  pecuniary  loss  to  tbe 

glaintiff  is  not  necessarily  the  rule  of  damages 
1  actions  like  the  present  In  estimating  the 
amount  of  compensation  to  the  plaintiff  for  the 
injury,  if  any,  found  to  have  been  sustained  by 
it,  the  jury  may  detemune  the  extent  of  the 
inhuy  and  the  equivalent  dama^,  in  view  of 
all  the  circumstances  of  said  mjury  to  said 
plaintiff,  of  depreciation  in  the  value  of  its 
property  during  the  period  embraced  in  this 
suit,  and  of  interference  with  the  uses  to  which 
said  proper^  was  devoted  by  said  plaintiff  dur- 
ing said  period,  and  of  all  other  particulars,  if 
any,  wherein  the  plaintiff  is  shown  to  have  been 
injured  during  said  period,  and  for  which,  un- 
der tbe  instructions  of  the  court,  said  plaintiff  is 
entitled  to  recover." 

This  prayer  was  granted  and  the  instruction 
given,  accompanied  with  the  following  charge 
to  the  jtiry: 

"That  prayer  I  think  is  substantially  right 
The  suit  is  brought  by  a  congreaition  duly  in- 
corporated, and  they  uave  brou^t  an  action  to 
recover  damages  for  their  inconvenience  and 
discomfort  in  consequence  of  the  acts  of  the 
defendant  It  is  the  personal  discomfort  more 
than  anything  else  which  is  to  be  considered  in 
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regaid  to  the  assessment  of  damages.  Now,  I 
can  Yeiy  easily  imagine,  and  it  may  often  hap- 
pen, that  the  construction  of  an  improvement 
such  as  this  might  increase  the  value  of  prop- 
erty in  the  vicitiity,  and  I  am  not  suie  at  oil 
that  the  erection  of  this  workshop  in  that  neigh- 
borhood may  not  really  have  increased  the  m- 
trinsic  value  of  the  property  belonging  to  this 
congregation.  The  evidence  in  the  case  does 
not  as  it  seems  to  me,  show  that  this  property 
has  been  depreciated  by  the  construction  of  that 
workshop.  We  can  imagine,  and  it  is  not  a 
far-fetched  imagination  either,  that  the  effect  of 
such  a  workshop  in  that  neighborhood  might 
be  to  collect  a  population  around  it,  and  thus 
increase  the  population  in  that  neighborhood, 
and  really  enhance  the  value  of  propertv  ;  and 
yet  the  congregation  would  be  entitled  to  re- 
cover damages  (although  their  property  might 
have  increa^  in  value)  because  oi  the  incon- 
venience and  discomfort  they  have  suffered  from 
the  use  of  the  shop.  The  congregation  has  the 
same  right  to  the  comfortable  enjoyment  of  its 
house  for  church  purposes  that  a  private  gentle- 
man has  to  the  comfortable  enjoyment  of  his 
own  house,  and  it  is  the  discomfort  which  is  the 
primary  consideration  in  allowing  damages." 

Third  instruction  prayed: 

"  If  the  jury  find  from  the  evidence  that, 
among  other  purposes,  the  plaintifiCs  church  was 
used  by  the  said  plaintiff  as  a  schoolhouse  for 
the  instruction  of  children  on  the  Sabbath  Day, 
and  that  a  revenue  wasderived  from  such  school, 
depending  for  the  amount  thereof  upon  the 
number  m  children  attending  said  school,  and 
shall  also  find  that  the  defendant  was  in  the 
habit  of  allowing  its  engines,  with  steam  on  and 
ready  to  move  out  over  D  Street,  to  lie  adjacent 
to  the  sidewalk  of  said  D  Street,  adjacent  to  its 
workshop  and  engine  house,  and  that  in  con- 
sequence of  said  engine  being  so  allowed  to  oc- 
cupy such  position,  ue  number  of  pupils  attend- 
ing said  school  was  diminished,  and  that  fi-om 
the  said  cause  the  number  of  the  pupils  of  the 
said  school  was  lessened  within  the  period  from 
March  22,  1874,  to  March  22,  1877,  then  the 
jury  will  consider  the  extent  of  such  special 
damage  to  the  plaintiff,  should  they  find  such 
special  damage  an  element  in  making  up  their 
verdict  in  this  case." 

This  prayer  was  granted  and  the  instruction 
given,  accompanied  with  the  following  charge; 

"  I  grant  that  prayer  because  there  is  some 
evidence  that  this  congregation  used  that  church 
■partly  for  a  Sunday  School  where  children  are 
instructed,  and  that  those  children  were  in  the 
habit  of  contributing,  and  have  contributed, 
sums  of  mone^  to  ^e  support  of  the  church. 
A  party  is  entitled  to  be  compensated,  not  only 
for  actual  damages  sustained  from  the  acts  of 
the  defendant;  but,  in  a  case  like  this,  is  en- 
titled to  his  damages  for  a  continuous  and 
threatened  danger.  A  man  is  entitled  to  recover 
damages  from  the  owner  of  an  adjoining  prop- 
erty ready  to  tumble  down  upon  himself  or  his 
family.  That  is  a  threatened  danger,  and  al- 
though the  danger  may  not  have  Men  actually 
sustamed,  yet  people  are  not  to  be  kept  in  alarm 
constantly  by  a  threat  of  danger,  it  may  fall 
upon  him  at  any  time,  and  a  court  of  chancery 
would  direct  it  to  be  removed,  and  on  an  in- 
dictment for  a  nuisance  of  thait  kind  it  would 
be  removed. 
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But  in  private  actions  like  this,  it  may  be 
taken  into  consideration  by  the  jury  whether 
those  engines,  standing  inside  the  house  and 
passing  out  and  hi  so  frequently  as  they  do,  and 
in  tliat  place,  produce  a  reasonable  and  fair  ap- 
prehension of  danger  to  persons  passing  to  that 
church,  especially  to  children  passing  to  Sun- 
day School.  You  can  take  that  element  into 
your  consideration. 

To  each  of  these  Instnictlons  the  defendant 
excepted.     It  also  requested  the  court  to  give 
several  other  instructions,  tJie  purport  of  which 
was  that  if  the  Railroad  Company  constructed 
its  smokestacks  on  the  repair  shop  in  the  wul 
and  ordinary  maimer,  ana  built  them  as  high  is 
required  by  the  building  regulations  in  force  in 
Washington,  the  plaintiff  could  not  recoverfor 
any  damage  caused  by  smoke  from  such  smoke- 
stacks :  th  at  the  Company  possessed  the  right  to 
select  the  location  in  question,  and  to  construct, 
maintain  and  use  upon  it  such  engine  house  and 
other  works  as  were  necessary  and  expedient 
for  the  construction,  maintenance  and  repair  ol 
its  road  and  engines,  and  to  occupy  the  pron- 
ises  for  that  purpose;  and  that  if  the  Jury  round 
that  the  inconveniences  complained  of  were  no 
more  nor  greater  than  the  natural  or  probable 
result  of  maintaining  such  engine  bouse  and  re- 
pair shop;  or  found  that,  in  the  occupation  ud 
use  of  the  property  and  management  of  its  busi- 
ness, the  Company  exercised  such  reasonable 
care  as  a  person  of  ordinary  prudence  and  can- 
tion  would  exercise  under  toe  circumstances,  it 
was  not  liable  for  any  damages;  and  that  if  the 
Company  did  not  use  reasonable  care  in  the 
construction  of  the  smokestacks  on  the  engine 
house  or  repair  shop,  the  plaintiff  was  only 
entitled  to  recover  interest  for  three  years  on 
the  difference  between  the  value  of  the  prop- 
erty, as  it  would  have  been  if  the  defenoant's 
smokestacks  had  been  carefully  oonstnicted, 
and  the  actual  value  as  reduced  by  the  smoke 
from  them;  that  the  defendant  was  entitled  to 
construct  and  use  the  side  track  across  D  Street; 
and  that  the  plaintiff  could  not  recover,  being 
a  Corporation,  for  any  inconvenience  wbicb 
members  of  the  congregation  assembled  in  itt 
church  might  suffer  from  the  noise  and  offen- 
sive odors  occasioned  by  defendimt's  engines 
and  shops. 

The  court  refused  to  give  these  inatmctioog, 
and  the  jury  found  for  the  plaintiff  $4,500  dam- 
ages, and  the  judgment  entered  thereon  wasaf- 
flrmed  at  the  General  Term  of  the  Supreme 
Court  of  the  District.  To  review  that  judg- 
ment the  defendant  brought  the  case  hm  oa  a 
writ  of  error. 

Mr.  Enoch  Totten,  for  plaintiff  in  cRor: 

The  Act  of  March  18, 1860,  fixed  the  terminus 
attheiunctionof  WestNintbandSouthC  Streets 
and  Virginia  Avenue.  This  being  the  end  of 
the  road,  the  statute  must  have  men  passed 
with  the  expectation  in  the  legislative  noind,  that 
depots,  stations,  engine  houses  and  other  week* 
would  be  constructed  at  or  near  that  point. 
Power  to  construct  and  maintain  a  nulraaa  neo- 
essarily  includes  power  to  buUd  depots,  Btatitmv. 
side  tracks,  engine  houses,  swit^ee,  repair 
shops,  etc.,  etc.  Toll  Bridge  Oo.  v.  S.  S.  Co., 
17  Conn.,  454;  Black  v.  R.  R.  Oo.,  58  Pa..«A; 
R.  R.  Go.  V.  Bpt«r,  56  Pa.,  825;  J'ampike  Cb.  t. 
R.  R.  Oo.,  2  Harr.  N.  J.,  814. 

To  require  the  Company  to  locate  ita  engine 
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hoiue  or  repair  shop  beyond  the  limits  of  this 
dtf,  would  not  be  reasonable.  The  power  of  de- 
termining whether  such  works  are  necessary  and 
expedient,  and  where  they  shall  be  erected,  is 
by  the  statute  confided  to  the  president  and 
board  of  directors  of  the  Company,  and  when 
they  have  once  exercised  that  power  in  good 
faiUi,  their  judgment  is  not  reviewable,  but  is 
conclusive  on  all  authority  in  this  district,  ex- 
etpt  that  of  Congress.  Ford  v.  R  R.  Go.,  14 
Wfa.,  609;  B.  R.  Co.  v.  Kip,  46 N.  T.,546;  Oiety 
Y.RR.  «>..4Ohio8t.,308:  Bramard\.  Clapp, 
10  Cush..  6;  Cfurti*  v.  R.  R.  Co..  14  AUen,  55; 
Pierce,  R.  R,  148, 160, 494;  Hawky  v.  Btede,  6 
Ch.  Div.,521. 

No  action  will  lie  and  no  recovery  can  be  had 
for  doing  that  which  the  law  authorizes  the 
party  to  do,  and  that  cannot  be  adjudged  a  nui- 
sance and  be  held  unlawful,  which  the  law  de- 
clares to  be  lawful.  R.R.Co.y  Young,  83  Pa. , 
175;  RtnwifJc  v.  Morru,  3  Hill,  621;  Bridge  Go. 
f.  Kirk,  46  Pa.,  112;  liorUtem  Tr.  Go.  v.  CA»- 
68^.  99  U.  8..  685 (XXV.,  886);  Ang.  Highw., 
sec.  287;  Ad.  Torts,  sec.  1040;  Porter  v.  R.  R. 
Co.,  88  Mo.,  128;  Navigation  Go.  v.  Goon»,  6 
Watts  &  8.,  101;  Hmru  v.  PtUrimrg  Bridge 
Oo.,  8  Watts  &  S.,  85;  liadeliff  v.  BrooMyn,  4 
N.  Y.,  195;  BeUinger  v.  R.  R.  &.,  28N,  Y.,  42; 
Mojier  V.  B.  R.  Co.,  88  N.  Y.,  851. 

The  case  of  Hatch  v.  R.  R.  Oo.,i5  Vt.,  49,  is 
a  leading  and  well  considered  case  on  this  sub- 
ject. It  distinctly  holds  that  a  railroad  com- 
pany, operating  a  railroad  under  the  authority 
of  an  Act  of  the  Le^slature,  is  not  liable  for 
oeoessory  consequential  damages  to  premises  not 
taken  by  the  Company.  See,  also,  R.  R.  Go.  v. 
%)eer,  66  Pa.  ,825;  and  Black  River  Imp.  Co.  v.  La 
Orome  B.  dk  Tr.  Co.,  Sup.  Ct  Wis.,  1882,  N. 
W.  Reporter,  448. 

The  public  streets  of  the  City  of  Washington 
are  owned  and  held  by  the  United  States  in  ab- 
solute tee  simple. 

Van  2fm  v.  WathingUm,  4  Pet.,  232. 
The  rule  adopted  by  the  court  below  as  to  the 
measure  of  damages  was  erroneous. 

Kothing  csa  be  recovered  in  this  action  for 
personal  discomfort,  inconvenience  and  annoy- 
ance, as  such,  which  may  have  been  suffered 
1^  Ae  individual  persons  who  happened  to  at- 
VesA  divine  services  at  this  church. 

^parhank  v.  R.  R.  Go.,  54  Pa.,  401;  Chum  v. 
EeHtnan,  1  Watte  &  S.,  548;  WiOianur  Case,  S 
Coke,  72. 

The  court  on  the  trial  committed  an  error  very 
OMterial  and  injurious  to  the  defendant,  by  in- 
atmcting  the  jury  that  the  Company's  works 
were  permanent  and  not  a  mere  temporary  in- 
convenience. Troy  v.  .8.  Jt  Oi>. ,  28  N.  H. ,  101; 
Wood,  Kuis.,  889  sec.  856;  Stotie  Roadv.  R  R. 
Co..  51  N.  Y.,  673;  Woreeaier  v.  mg.  Co.,  41 
Me..  159:  3Voy  v.  R  R.  Co.,  23  N.  H.,  88. 

The  taroe  rule  of  damages  applicable  to  the 
ease  ia  the  interest  on  the  dmerence  between  the 
rttne  of  the  nse  of  the  property,  during  the  pe- 
riod covered  by  the  action,  with  the  damaging 
caoae,  and  what  it  would  have  been  without  the 
damaging  cause.  See,  Sedg.  Damages,  550, 698, 
»./  P'raudt  V.  Sehoeltkoof,  53  N.  Y.,  J52;  JFbrd 
T.  S.  B.  Co.,  14  Wis.,  «»:  Bletch  v.  R.  R.  Co., 
48  Wis.,  195;  CaH  ▼.  R.  R  Co.,  46  Wis.,  625; 
Ottatca  Gat  Co.  v.  Graham,  28  111.,  78. 

MtMT».  i.  i.  Dfurlinston.  M.  F.  Uorria 
and  R.  T.  Merrick,  for  defendant  in  error: 
1«8U.  8. 


The  Legislature  cannot  authorize  a  private 
nuisance. 

R.  R  Co.  V.  ApplegaU,  8  Dana,  801;  Matltr- 
eon  V.  8Iun-t,  7  Bob.  (N.  YJ,  299;  Robinson  v. 
R.  R  Co.,  27  Barb.,  513;  PVeteher  v.  R.  R.  Co., 

25  Wend.,  462;  Pumpdlu  v.  Oreen  Bay  Co.,  18 
Wall.,  166  (80  U.  8.,  XX.,  557);  Babcock  v.  JV. 
J.  Stock  Yard  Co.,  20  N.  J.  Eq.,  29«;  Common- 
weaith  Y.  Kidder,  107  Mass.,  188;  Lunittg  v. 
State,  2  Pinn.  (Wis.),  215;  Orittendeny.  WOson, 
5  Cow.,  165;  Brovmr.  R.  R.  Co.,  12  N.  Y.,  491; 
Tinsnum  v.  R.  R.Oo.,2  Dutch.,  149;  Ten  Byek 
V.  Canai  Co.,  8  Harr.  (N.  J.),  201;  Sinnicktony. 
Johnson,  2  Harr.  (N.  J.),  129;  Eastman  v.  Amos- 
heag  Co., 44  N.  H.,  143;  Bpnngfield  v.  R.  R.  Co., 
4  Cush.,  63;  Lee  v.  Pembroke  Co.,  57  Me.,  481; 
Hooker  v.  JT.  H.  db  Northampton  Co.,  14  Conn., 
152;  a.  C,  15  Conn.,  312. 

The  cases  of  so-called  legalized  nuisances  are 
without  an  exception  cases  of  interference,  un- 
der legislative  sanction,  with  public  highways 
or  water-courses;  and,  in  these  cases,  the  courts 
have  almost  uniformly  held  that  the  immunity 
was  from  indictment  for  the  public  inconven- 
ience, and  not  from  liability  for  invasion  and  in- 
jury to  private  property. 

Fletcher  v.  A.  R  Co.  (supra);  Stoughton  v. 
State,  5  Wis.,  291;  Crittenden  v.  Wilson  (supra); 
Robinson  v.  R.  R.  Go.  (supra);  Ten  Eych  v.  Ca- 
nal Co.,  9  Hnrr.,  201;  Sinnickson  v.  Johnson,  2 
Harr.,  129;  JEastman  v.  Amotkeag  Co.,  44 K.  H., 
148;  Lee  v.  Pembroke  Co.,  67  Me.,  481;  Seneea 
Road  Co.  v.  R.  R.  Co.,  S  Hill,  170;  TumpO^ 
Co.  V.  R  R.  Co.,  2  Harr.  N.  J.,  314;  Hooker  v. 
N.  H.  eft  NorOiampton  Co.  (supra). 

"  Corporate  powers  can  never  be  created  by 
implication,  nor  extended  by  construction  " 

R  R.  Co.  V.  Oomrs.,  21  Pa.,  22;  Wood,  Nuis., 
ch.  on  "Legalized Nuisances";  Black  v.  Catuu 
Co.,  24  N.  J.  Eq..  456;  P<»pto  v.  Lambier,  6 
Den.,  9;  Stormfeltz  v.  Manor  Co.,  18  Pa.,  556; 
T/iomas  V.  R.  R  Co.,  101 U.  8.,  71  (XXV.,  050); 
Springfield  v.  R.  R.  Go.,  4  Cush.,  68;  Ottavia 
Gas  Co.  V.  Graham,  28  HI., 78;  Story  v.  R.  R.Co., 

26  Alb.  L.  J.,  878;  Bank  v.  Commonweali/t,  19 
Pa.,  168. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

If  the  facte  are  established  which  the  evi- 
dence tended  to  prove,  and  from  the  verdict  of 
the  jury  we  must  so  infer,  there  can  be  no  doubt 
of  the  right  of  the_  plaintiff  to  recover.  The 
engine  house  and  repair  shop  of  the  Railroad 
Company,  as  they  were  used,  render^]  it  impos- 
sible for  the  plaintifl  to  occupy  ite  building 
with  any  comfort  as  a  place  of  public  worship. 
The  hammering  in  the  shop,  the  rumbling  of 
the  engines  pawing  in  and  out  of  the  engine 
house,  the  blowing  off  of  steam,  the  ringing  of 
bells,  the  sounding  of  whistles  and  the  smoke 
from  the  chimneys,  with  ite  cinders,  dust  and 
offensive  odors,  created  a  constant  disturbance 
of  the  religious  exercises  of  the  church.  The 
noise  was  often  so  great  that  the  voice  of  the 
pastor  while  preaching  could  not  be  heard.  The 
chimneys  of  the  engine  house  being  lower  than 
the  windows  of  the  church,  smoke  and  dnders 
sometimes  entered  the  latter  in  such  quantities 
as  to  cover  the  seate  of  the  diurch  with  soot  and 
soil  the  garmente  of  the  worshipers.  Disagree- 
able odors,  added  to  the  noise,  smoke  and  cin- 
ders, rendered  the  place  not  only  uncomfort- 
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able  but  almost  unendurable  as  a  place  of  wor- 
ship. As  a  consequence,  the  congregation  de- 
crrased  in  numbers,  and  the  Sunday  School  was 
less  numerously  attended  than  previously. 

Plainly  the  engine  house  and  repair  shop,  as 
they  were  used  by  the  Railroad  Company,  were 
a  nuisance  in  every  sense  of  the  term.  They 
interfered .  with  the  enioyment  of  property 
which  was  a<»uired  by  tne  plaintiff  long  before 
they  were  built,  and  was  held  as  a  place  for  re- 
ligious exercises,  for  prayer  and  worship;  and 
they  disturbed  and  annoyed  the  congregation 
and  Sundav  School  which  assembled  there  on 
the  Sabbath  and  on  different  evenings  of  the 
weelc  That  it  is  a  nuisance,  which  annoys  and 
disturbs  one  in  the  possession  of  his  property, 
rendering  its  ordinary  use  or  occupation  phys- 
ically uncomfortauie  to  liim.  For  such  annoy- 
ance and  discomfort  the  courts  of  law  will  u- 
foid  redress  by  giving  damages  against  the 
wrong-doer,  aud  when  the  cause  of  the  annoy- 
ance and  discomfort  are  continuous,  courts  of 
Muity  will  interfere  and  restrain  the  nuisance. 
Crump  y.  Lambert,  L.  R.,  8  Eq.,  409. 

The  right  of  the  plaintiff  to  recover  for  the 
annoyance  and  discomfort  to  its  members  in  the 
use  of  its  propertv,  and  the  liability  of  the  de- 
fendtmt  to  respond  in  damagesf  or  causing  them, 
are  not  affected  by  their  corporate  character. 
IMvate  corporations  are  but  associations  of  in- 
dividuals united  for  some  common  purpose  and 
permitted  by  the  law  to  use  a  common  name, 
and  to  change  its  members  without  a  dissolu- 
tion of  the  association.  Whatever  interferes 
with  the  comfortable  use  of  their  property,  for 
the  purposes  of  their  formation,  is  as  much  the 
subject  of  complaint  as  though  the  members 
were  united  by  some  other  than  a  corporate  tie. 
Here  the  plamtiff,  the  Fifth  Baptist  Church, 
was  incorporated  that  it  might  hold  and  use  an 
edifice,er^;:ted  by  it.as  a  place  of  public  worship 
for  its  members  and  those  of  simtlar  faith  meet- 
ing with  them.  Whatever  prevents  the  comfort- 
able use  of  the  property  for  that  purpose  by  the 
members  of  the  Corporation,  or  those  who,  by 
its  permission,  unite  with  them  in  the  church, 
is  a  disturbance  and  annoyance,  as  much  so  as 
if  access  by  them  to  the  church  was  impeded 
and  rendered  inconvenient  and  difficult.  The 
purpose  of  the  organization  is  thus  thwarted. 
It  is  sufficient  to  maintain  the  action  to  show 
that  the  building  of  the  plaintiff  was  thus  ren- 
dered less  vtJuable  for  the  purposes  to  which  it 
was  devoted. 

The  liability  of  the  defendant  for  the  annoy- 
ance and  discomfort  caused  is  the  same  also  as 
that  of  individuals  for  a  similar  wrong.  The 
doctrine  which  formerly  was  sometimes  asserted 
that  an  action  will  not  lie  against  a  corporation 
for  a  tort,  is  exploded.  The  same  rule  In  that 
respect  now  applies  to  corporations  as  to  indi- 
viduals. They  are  equally  responsible  for  in- 
juries done  in  the  course  of  their  business  by 
their  servants.  This  is  so  well  settled  as  not  to 
require  the  citation  of  any  authorities  in  its  sup- 
port. 

It  is  no  answer  to  the  action  of  the  plaintiff 
that  the  Railroad  Company  was  authorized  by 
Act  of  Congress  to  bring  its  track  within  the 
limits  of  the  City  of  Washington,  and  to  con- 
struct such  works  as  were  necessary  and  ex- 
pedient for  the  completion  and  maintenance  of 
its  road,  and  that  the  engine  house  and  repah: 
14A. 


shop  in  question  were  thus  necessary  and  expe- 
dient; that  they  are  skillfully  constructed;  that 
tile  chimneys  of  the  engine  house  are  hielier 
than  required  by  the  buUding  reg^ulationsof  the 
city,  and  that  as  litUe  smoke  and  noise  an 
caused  as  the  nature  of  the  business  in  them 
will  permit. 

In  the  first  place,  the  authority  of  the  Com- 
pany to  construct  such  works  as  it  ml^tdeen 
necessary  and  expedient  for  the  compMiOD  tod 
maintenance  of  its  road,  did  not  aathorize  it  to 
place  them  wherever  it  might  think  proper  in 
the  city,  without  reference  to  the  property  and 
rights  of  others.  As  well  might  it  De  contended 
that  the  Act  permitted  it  to  place  them  fanlD^ 
diately  in  front  of  the  President's  house  or  of  tbe 
Capitol,  or  in  the  most  densely  populated  local- 
ity. Indeed,  the  Corporation  does  assert  a  ri^ht 
to  place  its  works  upon  proper^  it  may  acquire 
anywhere  in  the  city. 

Whatever  the  extent  of  the  authority  con- 
ferred, it  was  accompanied  with  this  implied 
quaUflcation,  that  the  works  should  not  he  w 
placed  as  bv  their  use  to  unreasonably  interfere 
with  and  disturb  the  peaceful  and  comfortable 
enjoyment  of  others  in  their  proper^.  Grants 
of  privileges  or  powers  to  corporate  bodies,  Uke 
those  in  question,  confer  no  license  to  use  them 
in  disregard  of  the  private  rights  of  others,  and 
with  immunity  for  their  invasion.  The  great 
principle  of  the  common  law,  whicb  Is  e^iaDy 
the  teaching  of  Christian  moralitr,  so  to  ok 
one's  property  as  not  to  injure  otners,  forbid> 
any  oUier  application  or  use  of  the  ri^ts  and 
powers  conferred. 

Undoubtedly,  a  railway  over  the  pobUc  high- 
ways of  the  District,  including  the  streets  of 
the  City  of  Washington,  mav  be  authorized  bf 
Congress,  and  if  when  used  with  reasonable 
care  it  produces  onlv  that  Incidental  inconven- 
ience which  unavoioably  follows  the  additional 
occupation  of  the  streets  by  its  cars  with  the 
nois^  and  disturbances  necessarily  attending 
their  use,  no  one  can  complain  that  he  is  incom- 
moded. Whatever  consequential  annoyance 
may  necessarily  follow  from  the  runnmg  of 
cars  on  the  road  with  reasonable  care  is  dominm 
abtmie  injuria.  The  private  inconvenience  in 
such  case  must  be  siuTered  for  the  public  ac- 
commodation. 

But  the  case^t  bar  Is  not  of  that  nature.  It 
is  a  case  of  the  use  by  the  Railroad  Company 
of  its  propertv  in  such  an  unreasonable  way  as 
to  disturb  and  annoy  the  plaintiff  in  tiie  occupa- 
tion of  its  church  to  an  extent  rendering  it  un- 
comfortable as  a  place  of  worship.  It  adndta, 
indeed,  of  grave  doubt  whether  Congress  coold 
authorize  the  Company  to  occupy  and  use  mj 
premises  within  the  city  Umits,  In  a  way  whka 
would  subject  others  to  physical  dlsoomf  ort  aad 
annoyance  in  the  quiet  use  and  enjoyment  of 
their  property,  ana  at  the  same  time  exempt  the 
Company  from  the  lialdlitv  to  suit  for  damaM 
or  compensation,  to  which  individukls  actaig 
witiiout  such  authoritywould  be  subject  under 
like  circumstances.  Without  ezprening  aay 
opinion  on  this  point,  it  is  sufficient  to  ohascro 
that  such  authority  would  not  justify  an  inva- 
sion of  others'  property,  to  an  extent  wfaick 
would  amoiut  to  an  entire  deprivatloa  of  its 
use  and  enjovment,  without  compeosatlaB  to 
the  owner.  Mor  could  such  authority  he  In- 
voked to  justify  acts,  creating  {diysicnl  diswn- 
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fmt  and  annoyance  to  others  in  the  use  and  en- 
joyment of  their  property,  to  a  less  extent  than 
CDtiie  deprivation,  if  different  places  from  those 
occupied  could  be  used  by  the  Corporation  for 
its  purposes,  without  causing  such  discomfort 
and  annoyance. 

The  acts  that  a  Legislature  may  authorize, 
which,  without  such  authorization,  would  con- 
tUtale  ntiisances,  are  those  which  affect  pub- 
lic highways  or  public  streams,  or  matters  in 
which  the  public  have  an  interest  and  over 
which  the  public  have  control.  The  legislative 
antborization  exempts  only  from  liabili^  to 
suits,  civfl  or  criminal,  at  the  instance  of  the 
State;  it  does  not  affect  any  claim  of  a  private 
citizen  for  damages  for  any  special  inconven- 
ience and  discomfort  not  experienced  by  the 
puMic  at  lam. 

I  Thus,  in  Binniekton  v.  John*(m»,  2  Harr.  (K. 
J.),  161,  it  was  held  try  the  Supreme  Court  of 
New  Jtseey  that  an  Act  of  the  Legislature  au- 
Oorizing  an  individual  to  erect  a  dam  across  a 
navigable  water  constituted  no  defense  to  an 
action  for  damages  for  an  overflow  caused  by 
the  dam.  "  It  may  be  lawful,"  said  the  court, 
"  for  him  (the  grantee  of  the  power)  and  his 
•Mignees  to  execute  this  Act,  so  far  as  the  pub- 
lic interests,  the  rights  of  navigation,  fishing, 
etc,  are  concerned,  and  he  may  plead,  and  suc- 
cea^nUy  plead,  the  Act  to  any  indictment  for  a 
imteance,  or  i^inst  any  complaint  for  an  in- 
fringement of  the  public  right,  but  cannot 
pleaS  it  as  a  Justification  for  a  private  injury 
which  may  result  from  the  execution  of  the 
statute." 

In  Grittmden  v. '  Wilsem,  S  Cow.,  166,  it  was 
held  by  the  Supreme  Court  of  New  York  that 
■D  Act  authorizing  one  to  build  a  dam,  on  his 
own  land,  upon  a  cieek  or  river  which  was  a 
poMic  highway,  merely  protected  him  from  in- 
dictinent  for  a  nuisance.  If,  said  the  court, 
there  had  been  no  express  provision,  in  the  Act 
fw  the  payment  of  damages,  the  defendant 
would  still  have  been  liable  to  pay  them,  and 
the  effect  of  the  grant  was  merely  to  authorize 
the  defendant  to  erect  a  dam;  as  he  might  have 
done,  if  the  stream  had  been  his  own,  without 
Migrant.  Insucha  case  he  would  have  been  re- 
^KMisible  in  damages  for  all  the  injury  occa- 
aioned  by  it  to  others. 

In  Brown  v.  R.  R.  Go.  ,13  N.T. ,  491,  the  Com- 
vmoty  was  sued  for  overiBowing  plaintiffs  land 
oy  means  of  a  cut  through  the  banks  of  a  stream 
wbicb  its  road  crossed.  It  pleaded  authority 
by  its  chartCT  to  cross  highways  and  streams, 
and  tiiat  the  cut  in  question  was  necessary  to 
the  oonstmction  and  maintenance  of  the  toad. 
Bat  it  was  held  that  the  company  was  Hable  for 
daanaces  caused.  "  It  would  be  a  great  stretoh," 
said  tSe  court,  "upon  the  language,  and  an  im- 
WBirmntable  imputation  upon  the  wisdom  and 
jostioe  of  the  L^^slature,  to  hold  that  it  im- 
pocta  an  auUtority  to  cross  the  streams  in  such 
a  naiiaer  as  to  tie  the  cause  of  injury  to  others' 
adjofatingproperty."  And  so  the  court  adjudged 
that  tbe  Company  was  under  the  same  obllga- 
tioa  aa  a  private  owner  of  the  land  and  stream, 
and  be  tmdged  it;  and  that  the  right  granted  to 
bridge  tlie  stream  gave  no  immunity  for  dam- 
%fgai  -wbich  the  excavation  of  its  banks  for  that 
pojrpoae  night  cause  to  other& 
,  Id  ComvmnMeaUhy.  Kidder,  in  the  Supreme 
Coart  of  Massachussetts,  107  Mass.,  188,  a  stat- 
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ute  of  that  State  authorized  the  storage,  keep- 
ing, manufacture  and  refining  of  crude  petro- 
leum or  any  of  its  products  in  detached  and 
properly  ventilated  buildings,  specially  adapted 
to  that  purpose;  and  it  was  held  that  it  did  not 
justify  the  refining  of  petroleum  at  any  place, 
where  a  necessary  consequence  of  the  manufact- 
ure was  the  emission  of  vapore  wbich  constitute 
a  nuisance  at  common  law  by  their  unwhole- 
some and  offensive  nature. 

Numerous  other  decisions  from  the  courts  of 
the  several  States  might  be  cited  in  support  of 
the  position  that  the  grant  of-  powers  and  priv- 
ileges to  do  certain  tmngs  does  not  carry  with 
it  any  immunity  for  private  iniuries  which  may 
result  directl  V  from  the  exerrase  of  those  pow- 
ers and  privileges. 

If,  as  asserteid  by  the  defendant,  the  noise, 
smoke  and  odors,  which  are  the  cause  of  the 
discomfort  and  annoyance  to  the  plaintiff,  are 
no  more  than  must  necessarily  arise  from  the 
nature  of  the  business  carried  on  with  an  engine 
house  and  workshop  as  ordinarily  constructed, 
then  the  engine  house  and  work  shop  should  be 
so  remodeled  and  changed  in  their  structure  as 
to  prevent,  if  that  be  possible,  the  nuisance  com- 
plamed  of;  and,  if  that  be  not  possible,  they 
should  be  removed  to  some  other  place  where, 
by  their  use,  the  plaintiff  would  not  be  thus  an- 
noyed and  disturbed  in  the  enjoyment  of  its 
prm)erty.  There  are  many  places  in  the  city, 
suinciently  distant  from  the  church  to  avoid  ail 
cause  of  complaint,  and  yet  sufficiently  near  the 
station  of  the  Company  to  answer  its  purposes. 

There  are  many  lawfi'l  and  necessary  occupa- 
tions which,  by  the  odors  they  engender,  or  the 
noise  they  create,  are  nuisance  when  carried 
on  in  the  heart  of  a  city,  such  as  the  slaughter- 
ing of  cattle,  the  training  of  tallow,  the  Dum- 
ing  of  lime,  and  the  like.  Their  presence  near 
one's  dwelling-house  would  often  render  it  un- 
fit for  habitation.  It  is  a  wise  police  regulation, 
essential  to  the  health  and  comfort  of  the  inhab- 
itants of  a  city,  that  they  uliould  be  carried  on 
outside  of  its  limits.  Slaughter-houses,  lime- 
kilns and  tallow  furnaces  are,  therefore,  gener- 
ally removed  from  the  occupied  parts  of  a  city, 
or  'located  beyond  its  limits.  No  permission 
given  to  conduct  such  an  occupation  within  the 
limits  of  a  city  would  exempt  the  parties  from 
liability  for  damages  occasioned  toothers,  how- 
ever carefully  they  might  conduct  their  busi- 
ness.   FUh  ▼.  Dodge,  4  Den. ,  812. 

The  fact  that  the  smokestacks  of  the  engine- 
house  were  as  high  as  the  city  regulations  for 
chimneys  required,  is  no  answer  to  the  action, 
if  the  stacks  were  too  low  to  keep  the  smoke 
out  of  the  plaintifTs  church.  In  requiring  that 
chimneys  should  have  a  certain  hei^t,  the  reg- 
ulations did  not  prohibit  their  being  made  high- 
er, nor  could  they  release  from  liability  if  not 
made  high  enough.  It  is  an  actionable  nui- 
sance to  build  one's  chimneys  so  low  as  to  cause 
the  smoke  to  enter  his  neignlxir's  house.  If  any 
adiudication  is  wanted  for  a  rule  so  obvious,  it 
will  be  found  in  the  cases  of  Sampson  v.  Smith, 
8  Sim.,  272  and  WMtney  v.  Bartiiolomew,  21 
Conn.,  218. 

The  instruction  of  the  court  as  to  the  estimate 
of  damages  was  correct.  Mere  depreciation  of 
the  property  was  not  the  only  element  for  con- 
sideration. That  might,  indeed,  be  entirely  dis- 
re^rded.  The  plaintiff  was  entitled  to  recover 
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because  of  the  inconvenience  and  discomfort 
caused  to  the  congregation  assembled,  thus  nec- 
essarily tending  to  destroy  the  use  of  the  build- 
ing for  the  purposes  for  which  it  was  erected 
and  dedicated.  The  property  might  not  be  de- 
preciated in  its  salable  or  market  value,  if  the 
building  had  been  entirely  closed  for  those  pui^ 
poses  by  the  noise,  smoke  and  odors  of  the  de- 
fendant's shops.  It  might  then,  perhaps,  have 
brought  in  the  market  as  great  a  price  to  be 
used  for  some  other  purpose.  But,  as  the  court 
below  very  properly  said  to  the  jury,  the  con- 
gregation had  the.same  right  to  the  comfortable 
enjoyment  of  its  house  for  church  purposes  that 
a  private  gentleman  has  to  the  comfortable 
enjoyment  of  his  own  house,  and  it  is  the  dis- 
comfort and  annoyance  in  its  use  for  those  pur- 
poscH  which  is  the  prin^ary  consideration  in  al- 
lowing damages.  As  with  a  blow  on  the  face, 
there  may  be  no  arithmetical  rule  for  the  esti- 
mate of  damages.  There  is,  however,  an  injury, 
the  extent  of  which  the  jury  may  measure. 

JvdgmetU  affirmed. 

True  copy.    Test: 

Jamee  H.  MoKenney,  Clerk,  Sup.  Court,  IT.  8. 

ated-as  Hun,  164,  106;  81  N.  W.  Rep.,  (Bl;  ISO 
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THOMAS  AMBROSE. 

(Bee  8.  C,  Reporter's  ed.,  886-841.) 

OonttrucUon  of  statyte—divition  of  opinion. 

1.  The  words  "  declaration  "  and  "  oertlficate,"  In 
section  0882  of  tbe  Revised  Statutes,  are  not  used  as 
terms  of  art  or  In  any  technical  sense,  but  in  the  or- 
dinary and  popular  sense  to  siKOif  y  any  statement 
of  material  matters  of  fact  sworn  to  aud  snbecribed 
by  the  party  charged;  the  written  statement  and 
the  onto  of  tbe  party  that  it  is  iirue,  all  constitute 
the  declaration  or  certidcate  of  the  statute. 

2.  On  a  ccrtiflcate  of  division  of  opinion,  we  can- 
not consider  a  question  which  is  not  ocrtlfled  to  us 
by  the  Judiree  of  the  Circuit  Court. 

[No.  240.] 
Argued  Apr.  10, 11, 188S.  Decided  Apr.  tS,  1883. 

OK  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  Ohio. 

The  history  and  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court. 

Mr.  S.  F.  PhiUips,  Soliciior-Oen.,toT  plaint- 
iff: 

As  the  word  "  declaration  "  is  not  a  term  of 
art  in  section  5392,  its  meaning  is  to  be  taken 
from  the  ordinary  dictionaries  of  our  langu^e, 
and  of  these  Worcester  defines  it  as  an  explicit 
and  open  statement. 

In  this,  as  one  definition  thereof,  Bouvier  and 
Abbott  substantially  agree:  Tomlin  and Burrill 
confine  their  explanation  of  it  to  that  of  the  com- 
mon law  pleading  so  called. 

I  submit  that  tbe  ^prd '  'certificate"  also  is  used 
only  in  its  original  sense,  as  a  statement  which 
makes  certain  some  matter  of  public  impor- 
tance or  public  business,  and  at  all  events  cov- 
ers a  paijer  given  oflBcially  by  tbe  clerk  of  a 
court  08  to  matters  regularly  transpiring  in  his 
oflSce. 

Meters.  E.  M.  Johnson  and  George  Hoadly, 
for  defendant: 
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Our  contention  is  that  the  emolument  retoms, 
and  the  accounts  are  what  they  purport  to  be. 
That  they  are  neither  declarations  nor  certifi- 
cates, but  emolument  returns  and  acconnts. 

1.  Our  first  proposition  is  that  the  law  of  the 
United  States  did  not  vest  in  the  District  Judge, 
as  such,  before  whom  these  instruments  were 
sworn,  the  authority  to  administeranoatti.sad 
therefore  that  these  were  unsworn  papers,  and 
could  not  constitute  in  law  a  declaration  or  cer- 
tificate, such  as  the  statute  contemplates. 

2.  Our  next  proposition  is,  that  the  instra- 
ments  in  question,  in  their  essential  character, 
are  neither  declarations  nor  certificates. 

The  principle  governing  questions  of  con- 
struction of  this  character,  is  the  ordinary  and 
familiar  proposition  that  penal  laws  are  to  be 
construea  strictly,  to  which  this  court  gsvt  it» 
unqualified  assent  in  U.  8.  v.  Wiltbayer,  5 
Wheat..  85,  and  U.  8.  t.  Beete,  98  U.  S.,  210 
(XXIII.,  665). 

Mr.  Justice  HUler  delivered  the  opinion  of 
tbe  court: 

This  case  comes  before  us  on  a  certificate  of 
division  of  opinion  between  tbe  Judges  holdinf 
Uic  Circuit  Court  for  the  Southern  District  a 
Ohio. 

Tbe  defendant,  who  was  clerk  of  the  circnit 
and  district  courts  for  that  district,  was  indicted 
for  perjury  in  swearing  before  the  Disttict 
Judge  to  his  emolument  returns,  and  an  account 
for  services  rendered  for  the  United  States.  Tbe 
indictment  consists  of  four  counts,  framed  nn- 
der  section  6892  of  the  Revised  Statutes.namdy: 

"Every  person  who,  having  taken  an  owi 
before  a  competent  tribunal,  officer  or  person, 
in  any  case  in  wliich  a  law  of  the  Unitco  Stats 
authorizes  an  oath  to  be  administered  that  he 
will  testify,  declare,  depose,  or  certifV  trulv,  or 
that  any  written  testimony,  declaration,  oeq^iO' 
sition,  or  certificate  by  him  subscribed  is  tme, 
willfully  and  contrary  to  such  oath  states  or  sab- 
scribes  any  material  matter  which  he  does  not 
believe  to  be  true.  Is  guilty  of  perjury,  and  shall 
be  punished  by  a  fine  of  not  more  than  $2,000, 
and  by  imprisonment  at  hard  labor  not  more 
than  five  years;  and  shall,  moreover,  thereafter 
be  incapable  of  giving  testimony  in  any  conn 
of  tbe  United  States  until  such  time  as  the  judg- 
ment against  him  is  reversed." 

In  the  first  three  counts  of  the  indfctmoit, 
after  setting  out  the  emolument  Rtums,  and 
their  verification  by  oath  of  the  defendant,  the 
falsity  of  the  accounts  and  the  corrupt  peijujy 
of  the  defendant  in  swearing  to  them,  eatJi 
count  closes  with  this  language: 

"And  80  the  grand  jurors  aforesaid,  <«  their 
oaths  and  affirmations  aforesaid,  present  that 
he,  the  said  Thomas  Ambrose,  having  taken  the 
said  oath,  before  the  said  officer  who  was  com- 
petent to  administer  the  same,  that  iaid  writ- 
ten declaration  by  him  so  subscribed  as  afiH«- 
said  was  true, willfully  and  contrary  to  said  oath 
did  then  and  there  unlawfully  subscribe  aid 
matters  heretofore  set  forth,  which  were  male- 
rial  and  which  he  did  not  believe  to  be  true, 
contrary  to  the  form  of  the  statute  in  socbcMe 
made  and  provided,  and  against  tlie  peace  and 
dignity  of  the  United  States  of  America." 

A  demurrer  was  filed  to  the  whole  indictmcDt, 
on  the  ground  relied  on  h«re,  abo,  that  the  paper 
to  tbe  truth  of  wbich  defendant  sweaia.  as  ft  i> 
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Kt  forth  in  the  indictment,  is  neither  a  declara- 
Uon,  as  it  is  charged  to  be  in  the  first  three 
counts,  nor  a  eerUfieaie,  as  charged  in  the  last, 
withia  the  meaning  of  those  words  in  section 
6892.  And  in  regud  to  this  question,  as  it  ap- 
plies to  each  count,  the  Judges  of  the  court  have 
•ent  us  the  following  certificate: 

"Circuit  Court  of  the  United  States,  Southern 
District  of  Ohio. 
The  United  States ) 

e.  >  1473.    Indictment. 

Thomas  Ambrose. ) 

This  cause  coming  on  to  be  heard  before  the 
Honorable  Koah  H.  Swayne  and  Honorable 
John  Baxter,  Judges  of  said  court,  sitting  there- 
in upon  the  demurrer  of  defendant  to  the  in- 
dictment, certain  questions  thereupon  occurred 
on  said  hearing  to  be  decided  by  the  court,  to 
wit: 

First.  Whether  the  instrument  set  forth  in 
the  first  ooiint  of  indictment,  and  alleged  there- 
in to  have  been  subscribed  and  sworn  to  by  the 
defendant,  was  a  written  declaration  within  the 
meaning  of  section  5302  of  the  Revised  Statutes 
of  the  United  States. 

Second.  Whether  the  instrument  set  forth  in 
file  second  count  of  the  indictment,  and  alleged 
therein  to  have  been  subscribed  and  sworn  to 
by  the  defendant,  was  a  written  declaration 
within  the  meaning  of  section  5892  of  the  Re- 
vised Statutes  of  the  United  States. 

Third.  Whether  the  instrument  set  forth  in 
the  third  count  of  indictment,  and  alleged  there- 
fai  to  have  been  subscribed  and  sworn  to  by  the 
defendant,  was  a  written  declaration  within  the 
meaning  of  section  5392  of  the  Revised  Statutes 
of  the  United  States. 

Fourth.  Whether  the  instrument  set  forth  in 
the  fourth  count  of  the  indictment,  and  alleged 
therein  to  have  been  subscribed  and  sworn  to 
by  the  defendant,  was  a  written  certificate  with- 
in the  meaning  of  section  5892  of  the  Revised 
Statutes  of  the  United  States. 

Upon  which  said  questions  the  Judges  afore- 
said were  divided  in  opinion. 

It  is  thereupon  ordered  that  the  said  points 
of  disagreement,  stated  as  above,  under  the  di- 
rection of  said  Judges,  bo  certified  under  the 
seal  of  the  court  to  Uie  Supreme  Court  of  the 
United  States  at  tlieir  next  session." 

We  do  not  think  the  words  declaration  and 
certifieaU,  as  tised  in  the  section  of  the  Revised 
Statutes  on  which  this  indictment  is  founded, 
are  used  as  terms  of  art,  or  in  any  technical 
sense,  but  are  used  in  the  ordinary  and  popular 
sense  to  signify  any  statement  of  matenal  mat- 
ters of  fact  sworn  to  and  subscribed  by  the 
party  charged. 

Indeed,  the  word  "declaration,"  as  a  word  of 
art  in  the  law,  is  generally  used  to  signify  the 
idea  by  which  a  plaintiS  m  a  suit  at  law  sets  out 
hia  caiisc  of  action,  as  the  word  "complaint"  is 
in  the  same  sense  the  technical  name  of  a  bill 
in  chancery. 

The  fact  that  in  many  Acts  of  Congress  cited 
bv  counsel  that  body  has  used  the  word  to  sig- 
nify a  statement  in  writing,  whether  sworn  to 
or  not,  as  the  foundation  m  many  cases  of  of&- 
cial  action,  or  as  preliminary  to  the  assertion  of 
rights  by  the  party  who  makes  the  declaration, 
ig  far  from  proving  that  the  use  of  the  word  in 
the  Act  concerning  periury  is  limited  to  these 
cases.     The  inference  u  strong  the  other  way, 
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for  the  word  is  used  in  the  cases  cited  in  regard 
to  so  many  and  such  diverse  transactions,  that 
it  can,  in  view  of  them  all,  have  no  other  mean- 
ing than  what  is  attached  to  it  in  ordinary  use. 
And  in  all  these  instances  it  is  equivalent  to  a 
statement  of  facts  material  to  the  matter  in  hand. 

The  paper  or  statement  of  the  emolument  ac- 
count, the  falsity  of  which  is  the  foundation  of 
the  charge,  is  set  out,  and  if  in  the  charging 
clause  of  the  indictment  it  is  described  by  a 
word  equally  applicable  to  other  instruments, 
no  harm  can  come  to  defendant,  since  he  is  pre- 
cisel v  informed  as  to  the  identical  writing  which 
is  alleged  to  be  false,  and  which  he  swore  to  be 
true.  JNor  can  he  be  misled  in  any  way,  because 
what  he  says  in  tiiat  writing  is,  in  the  correct 
use  of  language,  his  sworn  deckratlon  on  that 
subject. 

But  the  periury  in  all  such  cases  consists  in 
the  oath  by  whicn  the  party  indicted  swears  to 
the  truth  of  some  matter,  uid  this  oath  may  be 
said  to  be  the  false  statement  of  the  statute.  Or, 
in  another  sense,  it  may  be  said  that  the  written 
statement  and  the  oath  of  the  party  that  it  is 
true,  all  constitute  the  deelaraUon  or  certifieate 
of  the  statute,  for  the  falsity  of  which  be  is 
chargeable  witii  perjury  and  liable  to  punish- 
ment. The  previously  prepared  writing,  hia 
oath  to  its  truth,  or  the  whole  taken  together, 
is,  in  our  opinion,  a  declaration  of  the  party 
within  the  meaning  of  the  statute,  and  may  be 
80  well  described  in  the  indictment. 

We  are  quite  satisfied  that,  as  set  forth  in 
this  indictment,  these  are  material  matters  un- 
der the  statute,  and  if  defendant  did  not  believe 
them  to  be  true  when  he  swore  to  and  sub- 
scrilied  the  statement  that  they  were  true,  that 
he  is  guilty  of  perjury,  as  declared  in  section 
5393,  and  we  thmkthe  word  "declaration"  cor- 
rectly defines  such  statement.  The  same  rule 
of  construction  is  applicable  to  Uie  word  "  cer- 
tificate" used  in  the  statute. 

It  is  attempted  in  argument  to  raise  the  ques- 
tion whether  the  Judge  of  the  district  court  had 
authority  to  administer  the  oath  in  which  the 
perjury  was  committed. 

But  it  is  clear  that  no  such  question  is  certi- 
fied to  us  by  the  Judges  of  the  Circuit  Court, 
and  we  cannot  consiuer  it.  U.  S.  v.  Brigg*,  5 
How.,  208;  Dennittounv.  Stewart,  18 How.,  668 
[59  U.  S.,  XV.,  490]. 

We  aniwer  all  the  queetion*  submitted  to  v»  in 
theaffirmatitie,  and  it  V)M  be  to  eertified  to  tht 
Circuit  Court. 

True  copy.   Test : 

Junes  H.  MoKennejr,  Clerk,  Sup.  Oourt,  IT.  R> 


WILLIAM  H.  ELLIS,  Master,  asd  ROBERT 
A.   STEWART  Airo  JOHN  STEWART, 
Owners  of  the  ship  Tobnado,  Ap^., 
e. 
ATLANTIC  MUTUAL  INSURANCE  COM- 
PANY OP  NEW  -YORK  KT  AL. 

(See  S.  C  "The  2V>rn<Klo,>'  BepoiterVi  ed.,  8I2-3SI.) 

Oontraet  of  affreightment,  wlien  diuolved  by  iltip 
being  ditabUd. 

'Where  a  vessel,  before  she  breaks  ground  for  a 

voyage,  to  so  Injured  by  Are  that  the  coat  of  her  re- 

*He«d  note  by  Afr.  /twtlce  Bijitobiobd. 
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pairs  would  exceed  her  value  when  repaired,  and  she 
18  rendered  unseawortly'  and  Incaimble  ol  eiiruiOK 
freight,,  a  contract  of  affreightment  I'or  tlie  carriage 
of  cotton  by  her  to  a  foreign  port,  evidenced  by  a 
bill  of  lading,  containing  the  usual  and  customary 
exceptions,  and  providing  for  the  payment  of  the 
freight  money  on  the  dehvory  of  the  cotton  at  tliat 
port,  is  thereby  dissolved,  so  that  the  shipper  is  not 
liable  for  any  part  of  the  freight  money,  nor  for  a  oy 
of  the  expenses  paid  by  the  vessel  for  compressimr 
and  stowing  the  cotton. 

[No.  287.] 
Argued  Apr.  6,  9, 1883.    Decided  Apr.  SO,  ISffS. 

APPEAL  from  the  Circuit  Conrt  of  the  United 
States  for  the  District  of  Louisiana. 
The  history  and  facts  of  the  case  appear  In 
the  opinion  of  the  court. 

Mettrt.  ThoBUM  J.  Semmea  and  Biehard 
De  Qray,  for  appellants: 

"The  ship-owner  has  a  right  to  hold  a  cargo 
once  shipped  on  board  his  vessel,  and  to  cany 
it  to  its  destination,  although  circumstances  may 
occur  which  will  cause  great  delay,  and  perhaps 
great  diminution  of  value." 

Pars.  Adm.  &  Ship.,  Vol.  I,  pp.  15&-9;  see, 
also,  Clark  v.  Jn*.  (k>.,  2  Pick.,  \fA;BarUetty. 
OarnUjf,  6  Duer,  196:  Campbell  v.  Cormor,  70 
N.  T.,  424. 

"  It  is  now  well  settled  that  as  soon  as  he  has 
the  goods  on  board,  and  perhaps  as  soon  as  he 
has  taken  charge  of  them,  he  has  a  right  to  re- 
tain them  and  cany  them  on." 

1  Pars.  Adm.  &Ship.,  p.  119;Ha}/eiv.Gamp- 
M2, 65  Cal. ,  424:  Aittfiiy  V.  a>«on  0?. ,  24  How. , 
892  (66  U.  8.,  XVL,  001);  The  Bird  of  Furadue, 
6  WaU.,  555  (72  U.  8.,  XVin.,  664);  Piarton 
T.  Ooidien,  17  C.  B.  (N.  8.),  870;  SubbeU  v. 
/n*.a>..  74N.  Y    251. 

It  is  well  settled  that  an  actual  loss  of  freight 
arises  only  when  the  circumstances  are  such  as 
to  render  the  ultimate  earning  of  freight  abso- 
lutely impossible  or  practically  hopeless;  as 
when  the  cargo  itself  is  lost,  or  there  are  no 
means  of  forwarding  it,  in  case  of  the  loss  of  the 
vessel,  or  similar  decisive  circumstances. 

BubbeU  v.  Iiu.  Co.,  74  N.  Y.,  262;  Shiptony. 
Thornton,  9  Ad.  &  El.,  884;  Kidaton  v.  Int. Co., 
L.  R.,  2  C.  P.,  867;  Sugg  v.  Itu.  &  Bkg.  Cb.,  7 
How.,  596;  Hiekie  v.  BodoearuKhi,^  Hurl.  &  K., 
456;  Jordan  v.  In*.  Co.,  1  Story,  842;  MeGaw  v. 
Jm.  Co.,  28  Pick.,  405;  Sattut  v.  Ini.  Co.,  14 
Johns.,  188:  Clarke.  Int.  Co.,  2  Pick.,  104;  2 
Pars.  Mar.  L.,888;  Lord  v.  Int.  Co.,  10  Gray, 
116. 

Mtttrt.  P.  PhllUpa.  W.  H.  PUlUps  and 
J,  MeConneU,  for  appellees: 

Freight  commences  from  the  breaking  of 
ground.  The  ship  begins  to  earn  when  she  be- 
gins to  move,  and  we  cannot  introduce  new 
principles. 

OurUng  ▼.  Long,  1  Bos.  &  P.,  684;  8  Kent, 
Com.  (marg.),  224;  Macl.  Mer.  Ship.,  455,468; 
Bailey  v.  Damon,  8  Qray,  94. 

"  Ii  the  ship  does  not  begin  her  voyage  at  all, 
does  not  break  grotmd,  no  freight  can  be  par- 
able." 

1  Pais.  Adm.  &  Ship.,220;  Abbott,  12th  Lond. 
ed.,  1881,  p.  891;  Burgettv.  &«n,8  Harr.  &  J., 
226;  Smith,  Merc.  L.,  808;  Bailey  v.  Damon,  8 
Gray,  94. 

Mr.  Juttiee  Bl»tehford  delivered  the  opin- 
ion of  the  court: 

This  is  a  libel  in  admiralty  against  the  cargo 
of  the  ship  Tornado,  brought  by  the  master  and 
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owners  of  that  vessel,  to  recover  frelghtmoDCT 
The  district  court  and,  on  appeal,  ue  circuit 
court,  dismissed  the  libel.     ITie  libelants  hsTe 
appealed  to  this  court.  The  material  facts  found 
hr  the  circuit  court  are  these:  on  the  24th  of 
Februaty,  1878,  the  ship,  while  moored  at  the 
wharf  in  New  Orleans,  and  bound  on  a  voyage 
to  Liverpool,  England,  and  before  she  bad 
broken  ground  for  said  vq^ge,  was  discovered 
to  be  on  fire  in  her  hold.    Her  master  had  gjven 
bills  of  lading  for  the  transportation  f rom  Ifew 
Orleans  to  Liverpool,  with  the  exceptions  usual 
in  bills  of  lading,  of  5,195  boles  of  cotton,  of 
which  5,008  had  Deen  put  on  board,  one  hundred 
sixty-four  were  on  the  levee,  and  twenty-three 
had  not  reached  the  levee.    Water  was  pumped 
into  the  ship  to  extinguish  the  fire  and,  on  the 
26th,  near  six  o'clock,  P.  M.,  being  flUed  with 
water,  she  sank  to  the  bottom  of  the  river  along- 
side of  the  wharf,  apart  of  her  bulwarks  remain- 
ing above  water.  While  so  resting  upon  the  bot- 
tom of  the  river,  the  ship,  cargo  and  fiei^t 
were,  on  the  27th,  libeled  in  the  district  comt, 
for  salvage,  by  the  New  Harbor  Protection  Com- 
pany, and  about  two  o'clock  P.  H.  of  that  day 
the  marshal,  by  virtue  of  a  warrant  of  seizure  is- 
sued by  said  court  on  said  libel,  took  poesessioD 
of  the  ship  and  cargo.  On  the  28th,  about  noon, 
the  ship  was  pumped  out  and  raised  alongside 
of  the  wharf,  and  the  discharge  of  the  cargo  on 
board  was  commenced,  all  of  it  being  danuged 
by_  water,  and  some  of  it  by  Are,  three  hundred 
thirty-six  bales  havingbeen  removed  by  the  sal- 
vors in  an  undamaged  condition  before  Uie  ship 
sank  but  after  the  fire  was  discovered;  but  sal- 
vage was  claimed  and  allowed  on  the  entire  car- 
go.   On  the  same  day,  the  proctor  for  the  sal- 
vors filed  in  the  district  court  a  motion  in  writ- 
ing, suggesting  that  the  whole  cargo  then  beinc 
discharged  from  the  ship  was  greatly  damagea 
by  water  and  some  of  it  by  fire  and  water,  and 
would  in  ail  probability  have  ultimately  to  he 
sold,  being  in  an  unfit  condition  to  be  sent  to  its 
destination,  and  an  order  of  the  court  was  there- 
upon made  directing  a  sale  of  the  cargo,  l^  the 
marshal,  upon  the  levee  as  it  came  oat  of  the 
ship,  on  two  days'  advertisement,  in  such  lots  as 
might  accumulate  from  day  to  day.     Cto  the 
same  day,  an  application  was  made  to  the  court 
by  the  master  of  the  ship,  in  which  he  iqve- 
sented  that  he  was  desirous  and  entitled  to  bond 
tte  ship  and  cargo,  and  asked  for  a  rule  imoa 
the  lihelant  to  show  cause  on  the  next  cuv, 
March  1,  why  tiie  order  to  sell  the  caivp  tboold 
not  be  rescinded,  and  the  master  be  aUowed  to 
bond  the  cargo.    On  March  1  the  mleameon 
for  hearing.    The  proctor  for  the  salvors,  tod 
counsel  representing  the  Insurers  of  the  cargo, 
appeared  and  resisted  the  rescinding  of  flie  or- 
der of  sale,  and  counsel  appeared  wr  the  mat- 
ter, who  filed  a  formal  clum  to  the  ship  and 
cargo.    On  the  trial  of  the  rule,  witnesses  wen 
examined  orally  before  the  Judge,  among  diem 
various  representatives  of  the  tmderwriten  on 
the  cargo,  who  were  called  as  witnesses  hr  tta 
proctor  for  the  salvors,  and  who  testified  that  if 
their  interest  were  to  be  consulted  they  piefaTsd 
that  the  cotton  should  be  sold  by  the  ynmrtaim\  m 
it  came  out  of  the  ship,  and  uiat  tb«  maalar 
should  not  be  permitted  to  bond  the  cotton.  The 
counsel  for  the  insurers  of  the  cargo  then  a^cd 
leave  to  be  heard  on  their  behalf.    To  this  the 
counsel  for  the  master  and  claimant  objected, 
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•nd  insisted  that  counsel  for  the  underwriten 
en  the  cargo  could  not  be  heard  until  after  the 
proof  of  abandonment  to  them  by  the  owners  of 
the  cargo  and  acceptance  of  the  abandonment 
Thereupon,  Mr.  Palfrey,  President  of  the  Fac- 
tors' and  Traders'  Insurance  Company  of  New 
Orleans,  which  was  one  of  the  compaiues  repre- 
sented by  said  counsel,  and  one  of  ue  witnesses 
who  had  been  called  to  the  stand  as  above  stated, 
was  recalled  by  said  counsel  and  testified  that  so 
far  as  hia  company  was  concerned  the  loss  on 
the  carjro  had  Deen  paid  or  ordered  to  be  paid, 
and  nad  company  had  become  the  owner  of  the 
eottoD  insona  by  It,  and  abandonment  thereof 
had  been  made  and  accepted  by  his  company. 
After  this  aaid  counsel  was  allowed  to  and  did 
make  an  anl  argument  in  behalf  of  the  under- 
writers, in  oppodtion  to  the  motion  to  rescind 
the  order  to  sell  which  had  been  obtained  by  the 
■alvora.  but  no  pleadings  were  filed  in  behalf  of 
tiie  underwriters.  Upon  the  trial  of  the  rule  evi- 
dence was  also  taken,  by  order  of  the  court,  in 
relation  to  the  condition  of  the  cargo,  and  wheth- 
er the  same  was  or  was  not  a  total  loss.    On 
Karch  6,  and  before  the  district  court  had  made 
anr  decision  or  order  on  the  rule  to  rescind  the 
OToer  for  the  sale  of  the  cotton,  a  proctor  repre- 
senting underwriters  at  Lloyds,  by  leave  of  the 
oooTt,  filed  an  intervention  for  the  interest  of 
the  inaorers  of  the  freight  on  the  cargo,  in  which 
it  was  prayed  that  the  order  for  the  sale  of  the 
cargo  be  rescinded.    This  intervention  was  sup- 
ported by  affidavits  filed  l>y  the  interveners  and 
by  a  toief  of  the  proctor,  iuterwards,  on  March 
C,  after  consideration  of  the  rule  taken  by  the 
maater  of  the  ship  to  rescind  the  order  of  sale, 
and  of  the  evidence  and  arguments  thereon,  and 
of  the  last  named  intervention,  and  of  the  afi3- 
davits  and  brief  submitted  therewith,  the  court 
entered  that  the  master  be  allowed  to  bond  the 
ship  and  such  of  the  cotton  then  stored  in  the 
levee  steam  cotton-pness  as  was  in  good  order, 
amounting  to  five  hundred  twenty-three  bales, 
and  that  the  remainder  of  the  cargo  on  board 
the  ship  or  upon  the  levee,  wtdcb  was  more  or 
len  damaged,  besold  by  the  marshal  after  three 
days'  notice,  and  all  questions  of  freight  were 
reaerred  by  the  court,  and  the  court  appointed 
» triaity  master  to  advise  and  assist  in  making 
aale  of  the  cotton.    On  the  19th  of  March,  the 
underwriters  filed  their  claim,  claiming  all  of 
the  cargo,  and  procured  an  order  from  the  Judge 
of  the  District  Court  to  be  entered  on  their 
6I*iin,  suspending  the  right  given  to  the  master, 
on  the  6th  of  March,  to  bond  such  of  the  cotton 
aa  was  stored  in  the  levee  cotton-press,  to  wit: 
aboat  five  hundred  bales,  until  the  further  or- 
der of  the  court.    On  March  26,  the  master 
not  having  bonded  the  cotton,  a  role  was  taken 
and  duly  served  on  him  to  show  cause  why  the 
order  oi  March  6,  so  far  as  it  allowed  him  to 
bond  a  portion  of  the  cotton,  should  not  be  re- 
acinded  and  the  movers  of  the  rule,  the  insurers 
of  tiie  cargo,  be  allowed  to  bond  the  same.  The 
rale  was  heard  on  March  27,  the  movers  of  the 
rule  and  the  master  being  represented  by  their 
(eqfiective  counsel,  and  was  by  the  court  made 
afaaolnte.  without  opposition,  and  the  order  al- 
UfwiBg  the  master  to  bond  said  portion  of  the 
eaig^  vras  rescinded,  and  the  movers  of  the  rule 
were  allowed  to  bond  the  same. 

On  tbe  80th  of  March,  the  present  libel  was 
filed.  Tbe  unsold  cargo  and  the  proceeds  of 
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that  which  had  been  sold  were  then  in  the  cus* 
tody  of  the  marshal,  in  the  suit  for  salvage. 
The  libel  recites  the  proceedings  above  men- 
tioned, and  alleges  that  the  cotton  might  have 
been  picked,  dried  and  rebaled,  and  sent  to  its 
destination  and  freight  have  been  earned  there- 
on, but  that  the  application  of  the  master  to 
bond  the  cargo  was  refused,  owing  to  the  oppo- 
sition of  the  libelant  for  salvage,  and  especially 
to  the  opposition  of  the  underwriters  on  the  car- 
go; and  that,  under  the  contract  of  carriage,  it 
was  the  right  as  well  as  the  duty  and  the  a^bce 
of  the  Ubdiants  to  pick,  dry  and  rebale  so  much 
of  the  cotton  as  might  require  it,  and  which 
could  easily  have  been  done,  and  to  carry  it  to 
its  destination  and  earn  the  freight  money  for 
carrying  it,  which  they  had  been  unable  to  do 
because  they  had  been  denied  the  right  to  bond 
it,  owing  to  the  opposition  of  the  Bbelant  for 
salvage  and  of  the  underwriters  on  the  cargo, 
resulting  in  the  taking  away  of  the  cargo  en- 
tirely from  the  master,  in  consequence  of  which 
the  entire  freight  money  agreed  on  became  due, 
as  well  as  money  paid  by  ttie  libelants  for  con^ 
pressing  and  stowing  the  cargo  in  the  vessel, 
and  other  expenses  incident  thereto,  and  for 
railroad  charges,  for  all  of  which  the  libel  claims 
a  lien  on  die  cargo  and  on  the  proceeds  of  sale. 

The  circuit  court  found  the  following  further 
facts  :  the  libelants  paid  for  compreMing  the 
cargo  before  it  was  put  on  board  and  for  stow- 
ing it  on  board,  and  other  expenses  incident 
thereto,  $14,278.26.  The  gross  freight  on  the 
cargo,  bad  it  been  delivered  at  its  destination  in 
Liverjxx)],  as  required  by  the  bills  of  lading, 
would  have  been  £4,169.18.1.  Of  the  cotton, 
five  himdred  twenty-tliree  bales  were  in  an  un- 
damaged and  soimd  condition,  being  the  twen- 
tv-three,  the  one  hundred  sixty-four  and  the 
tnree  hundred  thirty-six  before  mentiQned.  In 
consequence  of  the  fire,  and  as  a  result  thereof, 
the  ship  was  so  badly  damaged  that  the  cost  of 
her  repairs  would  exceed  her  value  when  re- 
paired, and  she  was  unseaworthy  and  incapable 
of  carrying  freight  The  five  hundred  twen- 
ty-three hues  were  bonded  by  the  underwriters 
and  were  appraised  at  the  sum  of  $19,100. 
Tbe  gross  proceeds  of  the  sale  of  the  damaged 
cotton  amoxinted  to  $116,000.  The  purchaser 
at  the  marshal's  sale  ^pped  to  Northera 
States,  in  the  condition  in  wnich  it  came  from 
tbe  ship,  1,185  bales  of  the  damaged  cotton;  aud 
2,896  txkles  more  were  picked,  dried,  rebaled 
and  shipped,  part  to  Liverpool  and  the  rest  to 
Philadelphia.  All  the  damaged  cotton  taken 
from  the  ship  was  unmerchantable  cotton, 
even  after  it  had  been  picked,  dried  and  rebaled; 
that  is,  it  could  not  be  used  for  making  cotton 
cloth,  but  could  only  be  used  for  makfaig  felt 
hats,  paper,  wadding  and  such  like  arudes, 
havhig  lost,  by  the  submersion  and  drying,  a 
large  part  of  its  natural  oil,  its  fiber  being  in- 
jured and  its  weight  reduced. 

On  the  facts  so  round,  the  drcuit  court  held 
that  the  libdants  had  no  lien  on  the  cargo  e»ita 
proceeds,  for  freight  or  for  the  money  paid  by 
them  for  compre^ng  and  stowing  the  cargo, 
and  dismi^ed  the  libel. 

The  libelants  seek  to  apply  to  tbe  present  case 
the  principle  applied  where  a  voyage  partly  per- 
formed is  interrupted  by  a  disaster  to  the  snip, 
namely,  tiut  the  ship-owner  has  a  lien  on  the 
cargo  for  the  earning  of  tiie  freight,  and  so  has 
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aright  to  carry  the  cargo  forward  by  his  vessel    It  i 

or  some  other  conveyance,  and  deliver  it  and  re-    otbi 

ceive  his  full  freight.    As  in  the  case  of  a  disas-    6  al 

ter  to  the  ship  in  the  course  of  a  .voyage  the    t'we: 

whole  freight  Is  payable  if,  by  the  fault  of  the    susi 

owner  of  the  cargo,  the  master  Is  prevented    thej 

from  forwarding  the  cargo  from  an  mtermedl-        W 

ate  port  to  its  destination,  it  is  contended  in  the    occi 

present  case  that  the  libelants  have  a  right  to    com 

recover  the  whole  agreed  freight,  because  they    -with 

had  a  right  to  send  the  cargo  to  Tiiverpool  and    freig 

earn  full  freight,  and  were  prevented  irom  do-    the  s 

ing  so  by  the  action  of  the  underwriters,  who    be  in 

became,  by  abandonment,  the  owners  of  the    the  i 

cargo.    It  Is  also  contended  that  the  owners  had    the  si 

a  r^ht  to  repair  the  ship,  even  though  the  cost   from 

of  repairing  would  exceed  her  value  when  re-   frei^l 

paired.  partu 

The  law  in  regard  to  the  respective  riehts  and    worti 

liftbilities  of  shipper  and  ship-owner,  where  car-    earnij 

go  has  been  carried  for  a  part  of  a  voyage,  is  no-    All  th 

where  better  expressed  than  by  Lord  Ellenbor-   the  cc 

ough,  in  Hunter  v.  Priniep,  10  East,  378,  894:   the  ti 

"The  ship-owners  undertalie  that  they  will    comm 

cany  the  goods  to  the  place  of  destination,  un-   fire,  a 

less  prevented  by  the  dangers  of  the  seas,  or  hundr 

other  unavoidable  casualties;  and  the  freighter  render 

undertakes  that  if  the  goods  be  delivered  at  the   condit 

place  of  their  destination  he  will  pay  the  stipu-  incur 

lated  freight ;  but  it  was  only  in  that  event,  viz. :   As  to  4 

of  their  deliveiy  at  the  place  of  destination,  that  opport 

he,  the  freighter,  engages  to  pay  anything.    If  failed  t 

the  ship  be  disabled  from  completing  her  voy-       The 

age,  the  ship-owner  may  still  entitle  himself  to  pressin 

the  whole  freight,  by  forwarding  the  goods  by  expensi 

some  other  means  to  the  place  of  destination ;   as  havi 

but  he  has  no  right  to  any  freight  if  they  be  not  and  to 

so  forwarded;  unless  the  forwarding  them  be  money 

dispensed  with,  or  unless  there  be  some  new  the  cott 

bargain  upon  this  subject.    If  the  ship-owner  tion  to 

will  not  forward  them,  the  freighter  is  entitled  was  not 

to  them  without  paying  anything.    One  party,   tied  to  a 

therefore,  if  he  forwara  them,  or  be  prevented  the  risk 

or  discharged  from  so  doing,  is  entitled  to  his  money. 

whole  freif^t;  and  the  other,  if  there  be  a  re-      It  is  ai 

fusal  to  forward  them,  is  entitled  to  have  them  freightn 

without  paying  any  freight  at  all.    The  genei^  sel  shall 

al  property  in  the  goods  is  in  the  freighter;  the  the  carrii 

ship-owner  has  no  right  to  withhold  the  posses-  technical 

sion  from  him,  unless  he  has  either  earned  his  to  freigh: 

freight,  or  is  going  on  to  earn  it.     If  no  freight  of  the  go 

be  earned  and  he  decline  proceeding  to  earn  ter  on  tl 

any,  the  freighted'  has  a  right  to  the  possession. "  goods.    ] 

These  remarks  were  made  in  regard  to  a  voyage  under  wb 

partly  performed,  and  interrupted  by  a  disaster,  tinning  sii 

where  freight  money  was  claimed  pro  rata  itin-  the  vessel 

eritperacti.    But  no*  case  can  be  found  in  which  without  p 

freight  money  has  been  allowed,  where  the  voy-  Ject  to  thl 

age  was  not  commenced,  and  the  ship  was,  by  a  maritime  i 

disaster  for  which  the  shipper  was  not  at  all  voyage  at 

responsible,  put  into  the  situation  of  the  vessel  can  be  pa} 

in  this  case  after  the  contract  of  carriage  was  plied  in  tl 

made.  Bos.&P., 

In  the  present  case,  the  ship  was  rendered  iin-  ruled  and 

seaworthy  by  the  fire  and  incapable  of  earning  cited  or  ht 

freight,  and  was  so  badly  damaged  that  the  cost  in  point  in 

of  her  repairs  would  exceed  her  value  when  re-  ful,  therefo 

paired.    There  is  no  suggestion  in  the  findings  heads  of  si 

that  there  was  any  intention  of  repairing  her,  Isding,  on  < 

and  on  the  facts  found  it  must  be  presumed  sbe  maics,  boai 

would  not  have  been  repaired.    All  that  could  sailed  sbe  fl 

have  been  done,  if  the  cargo  had  been  bonded  by  to  sea,  but  \ 

the  master  or  diip-owners,  in  regard  to  sending  otiierpoit 
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mfmlty  Court  of  Jamaica  the  cargo  was  sold  by   the  plaintiffs  contracted 
Older  of  the  court,  and  the  net  proceeds  were 
lemfttod  to  the  defendants  for  the  owners  of 
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the  cargo.  The  ship-owners  had  expended 
money  Tn  lading  the  cargo,  according  to  the 
usage  of  the  Jamaica  trade.  They  sued  the  de- 
fendants to  recover  the  freight  money  or  the 
expenses.  It  was  held  that  they  could  not  re- 
cover anything;  that  the  Inception  of  freight 
was  breaking  ground;  and  that  the  expenses 
incurred  were  to  be  re-imbuised  in  the  freight 
money  or  not  at  alL 

The  case  of  Jone$  v.  Holm,  L.  R.  2  Exch., 
885,  was  a  different  case.  By  a  charter-party, 
a  vessel  was  to  go  to  a  specified  port  and  take  a 
specified  cargo  and  deliver  it  at  Liverpool  for  a 
specified  freight.  She  went  to  the  port  and  was 
partly  laden,  when  she  was  so  damaged  by  fire 
that  she  was  scuttled.  The  cargo  was  injured 
and  sold,  except  a  small  part,  not  on  board, 
which  was  forwarded  to  Liverpool  by  the  mas- 
ter. The  vessel  was  repaired  and  tendered  to 
take  the  remainder  of  the  cargo.  The  charter- 
er refu.sed  to  supply  more  cargo,  and  the  ves- 
sel obtained  a  cargo  and  carried  it  to  England 
at  a  less  freight  than  she  would  have  earned  for 
a  full  freight  under  the  charter-party.  In  a 
suit  to  recover  damages  for  a  breach  of  the 
charter-party,  it  was  held  that  the  charterer  was 
boond  to  complete  the  lading  of  the  vessel. 

The  authority  of  the  case  of  Ourling  v.  Long 
\a  recognized  in  BaiUy  v.  Dnmon,  8  Gray,  94; 
Burgeti  v.  Chun,  8  Harr.  &  J,  225;  Clemton  v. 
Damdion,  6  Binn.,  892;  and  in  various  text 
books.  8  Kent,  Com  ,  228;  1  Pars.  Ship.  & 
AdBL,  220;  Abb.  Ship.,  11th  Lond.  ed.,  407; 
MacL  Ship  ,  2d  ed.,  458;  Sm.  Merc.  L.,  8d 
Am.  ed.,  400. 

On  principle,  this  case  falls  within  the  rule 
that  where  ue  stipulations  of  a  contract  are  In- 
terdependent, a  defendant  cannot  be  sued  for 
the  non-performance  of  stipulations  on  his  part 
which  were  dependent  on  conditions  which  the 
platntHT  has  not  performed.    The  ship-owner 
was  entitled  to  freight  only  for  carr^^ng  the 
cargo  and  delivering  it  at  Liverpool,  with  the 
implied  covenant  that  this  particular  vessel 
was  to  take  it  on  board  and  enter  on  t^  voy- 
age.    Before  that  event  occurred,  this  vessel 
was  BulMtantially  put  out  of  existence  bv  no 
f anlt  of  the  shipper,  and  he  had  and  could  have 
DO  benefit  from  the  contract.    He  had  a  right. 
therefore,  to  treat  the  contract  as  rescinded,  so 
far  as  any  liability  for  freight  was  concerned. 
In  Taylor  v.  Caldwett,  8  Best  &  Smith,  826,  it 
is  laid  down  as  a  rule  that  "In  contracts  in 
which  the  performance  depends  on  the  con- 
tinned  existence  of  a  given  person  or  thing,  a 
condition  is  implied,  that  the  impossilnlity  of 
performance  arisine  from  the  perishing  of  the 
peiBon  or  thing  sluul  excuse  the  performance." 
The  reason  given  for  the  rule  is,  that,  without 
any  express  stipulation  that  the  destruction  of 
the  person  or  thing  shall  excuse  the  perform- 
taee,  ' '  That  excuse  is  by  law  implied,  because, 
from  ibe  nature  of  the  contract,  it  is  apparent 
that  the  parties  contracted  on  the  basis  of  the 
contrDued  existence  of  the  particular  person  or 
chattel"    The  rule  was  there  applied  to  ex- 
euae  the  owner  of  a  music  hall,  which  had  been 
burned,  from  fulfilling  a  contract  to  let  the  use 
of  it-     The  principle  was  extended  farther  in 
ApfMff  y.  Xgen.L.  K,  2  C.  P..  061.    There 

108  r.  8. 


to  erect  certain  ma- 
chinery on  the  defendant's  premises  at  specific 
prices  for  particular  portions,  and  to  keep  it  in 
repair  for  two  years,  the  price  to  be  paid  upon 
completion  of  the  whole.  After  some  portions 
of  the  work  had  been  finished,  and  others  were 
in  the  course  of  completion,  the  premises,  with 
air  the  machinery  and  materials  thereon,  were 
destroyed  by  an  accidental  fire.  It  was  held 
that  both  parties  were  excused  from  the  fur- 
ther performance  of  the  contract,  and  that  the 
plaintiffs  were  not  entitled  to  sue  in  respect  of 
those  portions  of  the  work  which  had  been  com- 
pleted, whether  the  materials  used  had  become 
the  property  of  the  defendant  or  not.  Sec, 
Benj.  Sales,  3d.  Am.  ed.,  sec.  570;  WeUt  v.  Cat- 
nan,  107  Mass.,  514,  and  cases  there  cited. 

These  principles  are  so  well  established  that 
it  is  only  necessary  to  refer  to  one  case  in  this 
court,  Jcma  v.  U.  8.,  96  U.  8.,  24  [XXIV., 
6W1,  which  recognizes  tliem,  in  which  it  is  said: 
"  Where  an  act  is  to  be  performed  by  the 
plaintiff  before  the  accruing  of  the  defendant's 
liability  under  his  contract,  the  plaintiff  must 
prove  either  his  performance  of  such  condition 

Srecedent,  or  an  offer  to  perform  it  which  the 
efendant  rejected,  or  his  readiness  to  fulfill  the 
condition  until  the  defendant  discharged  him 
from  so  doing,  or  prevented  the  execution  of 
the  matter  which  the  contract  required  him  to 
perform.  •  •  *  A  contract  may  be  so  framed 
that  the  promises  upon  one  side  may  be  de- 
pendent on  the  promises  upon  the  other,  so  that 
no  action  can  be  maintained,  founded  on  the 
written  contract,  without  showing  that  the 
plaintiff  has  performed,  or  at  least  has  been 
ready,  if  allowed  by  the  other  party,  to  per- 
form his  own  stipulations,  which  are  a  condi- 
tion precedent  to  his  right  of  action." 

On  a  full  amnderahon  of  the  eate,  tee  are  of 
opinion  Uiat  the  decree  of  Oie  (Xreuit  Court  mutt 
bis  affirmed. 
True  copy.    Test: 

-James  H.  HoKenney,  Clerk,  Sup.  Court,  U.  S. 


WILLIAM  P.  SINCLAIR  and  SAMIIEL  O. 
SINCLAIR,  Owners  and  Claimants  of  the 
Ship  Conkemakaand  Cakoo,  Appii., 

V. 

BEATRICE  MORAN  COOPER,  Widow  of 
Joseph  Cooper,  Deceased,  Owner  of  the 
Tug  Joseph  Coopeb,  Jk.,  and  Natural  Tu- 
trix of  Her  Minor  Children,  Emma,  Joseph, 
Henst  and  Cecilia  Coopeb,  JOHN  J. 
WILLIAMS,  Master,  et  al. 

(See  8.  C,  "Til*  Connemara,"  Beporter's  ed.,  35S- 
860.) 

Salvage  tereiee  by  reteuefrom  fire—cxeemte  de- 
cree. 

*l.  A  ship,  towed  by  a  steam-tugr  down  a  river 
came  to  anchor  in  tbe  evenlnir,  and  the  tug  was 
lashed  to  her  side.  In  the  niKbt,  no  watch  havluv 
been  set,  a  passenger  on  board  of  her  was  awakened 

Head  notes  by  Jfr.  JtuMee  Okat. 


NOTB.— HTiot  U  aaieaoe:  who  i»  atalvor:  rattunf 
tcavaoe.  See  note  to  Stnitton  v.  Jarvia,  88  U.  8.  (8 
Pet.).  4. 
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bT  a  smell  ot  smok«)  arislnc  from  a  flre,  which  had 
broken  oat  in  part  ot  the  oarso  stowed  in  the  poop, 
and  which  endantered  the  sup  and  cargo.  He  gave 
the  alarm  to  the  olBoen  and  crews  ot  the  ship  and 
of  the  tug;  and  he  and  the  offlcers,  crew  and  peasen- 
geia  of  the  tug,  working  together,  and  by  means  of 
a  steom-pump  and  hoee  upon  the  tug,  and  unaided 
by  the  oAcers  and  crew  of  the  ship,  put  out  the  flte 
in  twenty  minutes.  Held,  that  tUa  was  a  salvage 
service,  and  that  the  passenger  on  board  the  ship, 
as  well  as  the  owner,  offlcers,  crew  and  passengers 
of  the  tug,  might  share  in  the  salvage. 

2.  Under  the  Act  of  Congress  ot  Iflth  of  February. 
UTS,  oh.  77,  a  decree  of  salvage  by  the  circuit  court 
is  not  to  Iw  altered  by  this  court  for  excess  in  the 
amount  awarded,  unless  the  excess  is  so  great  that, 
upon  any  reasonable  view  of  the  facts  found,  the 
award  cannot  be  Justlfled  by  the  rules.of  law  appli- 
cable to  the  case. 

[No.  266.] 

Argued  Apr.  17, 1883.    Decided  Apr.  SO,  1883. 

APPEAL  from  the  Circtdt  Court  of  the  United 
States  for  the  District  of  Louisiana. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

MeMT*.  P.  PhiUlps  and  W.Hallett  Phil- 
Upa,  for  appelhmts: 

Joseph  Cooper  and  crew  are  not  entitled  to 
salvage  compensation,  but  only  to  a  liberal  re- 
muneration proqpare  et  labore, 

Tfie  CUftvn,i  Hagg.  Adm.,117,  cited  in  Abb., 


Ship.  (marg.\  657.' 
Tnis  court  ae~ 


aefines  the  elements  of  salvage  serv- 
ice to  be:  "Danger  to  property,  value,  risk  of 
life,  skill,  labor  and  the  duration  of  the  service." 

Poit  V.  Jonee,  IB  How.,  161  (60  U.  8..  XV., 
e^;  Th»  Benry,  2  Eng.  L.  &  E.,  66S. 

The  service  was  performed  by  the  tug  and 
her  crew,  then  in  the  employ  of  the  ship. 

It  was  long  doubted  whether  a  tu.!;,  while  en- 
gaged in  the  service  of  a  ship,  could  ever  claim 
salvage. 

It  is  well  settled  that  when  a  tug  is  so  en- 
gaged this  will  greatly  diminish  the  quantum 
of  reward. 

James,  Salvage,  40;  Dr.  Lushiiigton,  on  "The 
Wm.  Brant,  Jr.,"  2  Notes  of  Cas.   supp.,  p. 

Lxvn. 

The  main  ingredient,  danger,  being  absent 
in  ordinary  services  rendered  by  tu^,  large 
amounts  should  not  be  awarded. 

7%e  Birdie,  7  Blatchf..  243;  WUliamd  &  Br., 
Adm.^00;  The  BlaekwM,  10  Wall.,  14  (77  U. 
S.jilX.,  875). 

The  value  of  the  ship  and  cargo  should  not 
constitute  the  main  consideration  in  the  case. 

The  Amerique,  L.  K.,  6  P.  C,  App.,  472. 

The  decree  in  favor  of  Evers,  a  passenger  on 
The  Connemara,  is  not  sustainable. 

8.  Kent, Clom., 246;  TheOraruton.Z  Hagg., 
8;  2%«  (Santo,  28  Wall.  18  (00  U.  8.,  XXlH., 
152);  The  Vrede,  1  Lush.^2. 

Mettrt.  Charlea  W.  Homor,  J.  B.  Beck- 
with  and  Biehard  DeOray,  for  appellees. 

Mr.  JutUee  Gray  delivered  the  opinion  of 
the  court: 

This  is  s  libel  in  admiralty  by  the  owner, 
master  and  crew  of  the  steam  tow-boat  Joseph 
Cooper,  Jr.,  for  salvi^  on  the  ship  Connemara 
and  cai^.  Louis  Wurtz  and  Henry  Holser, 
passengers  on  the  tow-boat,  and  John  Evers,  a 
passenger  on  the  sUp,  were  permitted  to  file  in- 
tervening libels.  The  value  of  the  ship  and 
cargo  was  agreed  to  be  |286,637.  The  district 
court  awarded  as  salvage  eight  per  cent  on  that 

;58 


value,  or  $18,930.96;  and  the  owners  and  clsim- 
ants  of  the  ship  appealed  to  the  ciicoit  court. 

The  circuit  court  found  the  following  itcti: 
on  the  16th  of  April,  1879,  the  ship  Connuntn, 
being  in  the  Port  of  New  Orleans,  with  her  car- 
go on  board,  consisting  chiefly  of  pressed  cot- 
ton, and  bound  on  a  vovage  for  Liverpod,  En- 
gland,engi^ed  the  tow-boat  Joseph  Cooper,  Jr., 
to  tow  her  to  the  mouth  of  the  HiasJssinpiRiT- 
er,  and  was  by  her  towed  about  twenty-«z  rnOea 
down  the  river,  and  came  to  anchor  about  eidit 
o'clock  in  the  evening  opposite  the  Belair  pun- 
tation.   About  eleven  o'clock  at  night,  the  ship, 
with  the  tow-boat  lashed  to  her  side,  was  lying 
with  her  bow  to  the  current  and  ber  stem  to  die 
wind,  which  was  blowing  stiffly;  no  watdi  had 
been  set;  and  the  two  mates  and  the  boatswaiii 
of  the  ship  were  under  the  influence  of  liquor, 
but  the  captain  and  the  rest  of  the  crew  were 
sober.    Evers,  a  passenger  on  board  the  ship, 
being  then  asleep  in  the  second  mate's  cabin, 
was  awakened  by  a  smoke  of  burning  cotton, 
sprang  from  his  berth,  and  gave  the  alann  to 
the  officers  and  crews  of  the  ship  and  of  the  tow- 
boat.    The  fire  was  not  in  the  hold,  but  in  the 
poop  above  the  main  deck,  and  near  the  door, 
which  could  be  opened  by  raising  the  latch;  and 
the  fire,  when  disoovered,  was  confined  to  thret 
bales  of  cotton,  a  spare  sail,  and  two  coils  of 
tarred  rope.    "There  were  one  hundred  and 
twen^-seven  bales  of  cotton  stowed  in  the  poop. 
The  dre  was  not  caused  by  the  fault  of  the  tow- 
boat,  nor  by  any  defect  in  her  equipment  oi 
management.  The  tow-boat  bad  on  her  Aedk.  ■ 
pump  worked  by  steam,  and  hose  long  enoocb 
to  reach  the  fire  on  the  ship.    As  soon  as  the 
alarm  was  fp^en,  and  by  the  exertions  of  the 
tow-boafs  officers  and  crew,  of  ber  two  pasMD- 
gcrs  and  of  Evers,  the  hose  vras  laid  from  the 
pump  to  the  deck  of  the  ship,  and  by  their  use 
of  this  pump  and  hose  the  fire  was  put  out  in 
fifteen  or  twenty  minutes,  without  any  dama^ 
to  ship  or  cargo,  t>eyond  the  burning  of  the  sail 
and  the  two  coils  of  rope,  the  partial  burning  of 
the  three  bales  of  cotton,  and  the  charring  of  s 
part  of  the  upper  deck  or  roof  of  the  poop.    lo 
extinguishing  the  fire,  there  was  no  serious  risk 
of  lossor  damage  to tiie tow-boat,or of  injOT to 
life  onimb  of  any  of  the  salvors.    No  emctent 
eSort  was  made  by  the  officers  or  the  crew  of 
the  ship  to  extinguish  the  fire.    The  ship  had 
on  her  deck,  within  fifteen  feet  of  the  fire,  two 
tanks  of  water,  holding  four  hundred  gallons 
each,  one  of  which  was  full  and  the  other  half 
full,  with  six  buckets  near  the  fire  and  seven 
above,  and  a  pump  by  which  water  could  have 
been  pumped  upon  the  upper  deck.  At  the  time 
of  the  fire,  the  steam-tug  Harry  Wright  was 
lying  about  a  quarter  of  a  mile  off;  and  tbae 
was  a  telegraph  station  on  the  Belair  plantation. 
from  whidi  a  dispatch  could  have  been  sent  to 
the  City  of  New  Orleans  for  aid  to  pat  Ottt  the 
fire,  and  efficient  aid  might  have  reached  the 
ship  from  the  city  in  twouours  and  s  half  after 
notice.    The  agi«ed  value,  as  aforesaid,  of  The 
Connemara  and  cargo,  and  the  names   and 
monthly  wages  of  eaui  of  the  offlcent  and  oev 
of  The  Joseph  Cooper,  Jr.,  were  also  stated  in 
the  findings  of  fact. 

From  these  facts,  the  circuit  court  made  and 
stated  the  following  as  condusions  of  law:  L 
The  services  rendered  by  the  tow-boat  Joseph 
Cooper,  Jr.,  her  officers  and  crew,  and  the  thice 
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pasaengen,  Wortz,  Holser  and  Brera,  in  the 
cztiDgutohment  of  the  fire-  on  board  the  ship 
CoDnemara,  were  a  salvage  service.  2.  A  groaa 
Mlvage  on  the  ship  and  cargo  of  $14,19$,  or 
■iz  per  cent  on  the  value  thereof,  should  be  al- 
lowed. &  This  salvage  should  be  equally  di- 
vided, half  to  the  owner  of  the  tow-Doat  and 
half  to  the  salvors.  4.  The  moiety  allowed  to  the 
salvors  should  be  distributed  amonK  them  in 
proportion  to  their  monthly  wages,  uie  passen- 
c«ra  Wurtz  and  Evers  to  rank  as  pilots,  and 
Holser  as  a  steersman. 

A  decree  was  entered  accordingly,  and  the 
claimants  appealed  to  this  court.  A  motion  to 
dismiss  the  appeal  for  want  of  jurisdiction  was 
made  and  overruled  at  October  Term,  1880. 
7%«  Omtumara,  108  U.  S.,  764  [XXYI.,  822]. 

The  errors  assigned  are:  first,  that  the  facts 
found  do  not  constitute  a  salvage  service;  sec- 
ond, that  if  a  salvage  service,  it  is  salvage  of  the 
lowest  grade,  and  the  amount  allowed  is  ex- 
orbitant; third,  that  the  amoimt  allowed  to  John 
Evers,  he  being  a  passenser  on  board  The  Con- 
nemara,  is  not  warranted  by  law. 

Neither  of  the  grounds  assigned  will  justify 
this  court  in  reversing  the  decree. 

If  the  flre,  which  had  nuide  such  headway  as 
to  wholly  consume  the  two  coils  of  tarred  rope 
and  the  spare  sail,  and  to  partly  destroy  three 
bales  of  the  cotton  stowed  ui  the  poop,  had  not 
been  promptly  discovered  and  extmguished, 
there  was  imminent  danger  that  it  woidd  ex- 
tend to  the  rest  of  that  cotton  and,  fanned  by 
the  stiff  breeze  which  was  blowing  lengthwise 
of  the  ship,  destroy  or  greatly  dai^ge  Uie  ship 
and  the  whole  cargo.  Saving  a  ship  from  im- 
minent danger  of  destruction  by  fire  is  as  much 
a  salvage  service  as  saving  her  m>m  other  perils 
of  the  seas.  TA«  SlaekueU,  10  Wall.,  1  [77  U. 
8.,  XIX.,  870].  The  shortness  of  the  time  oc- 
cupied in  rescuing  the  ship  from  danger  does 
not  lessen  the  merit  of  the  service.  The  General 
Palmer,  5  Notes  <tf  Oases,  169,  n.y  T/te  Syrian, 
3  Mar.  Law  Cas.,  887 ;  Bonderbvrg  v.  Oeean 
Tow-boat  Co.,  8  Woods,  146.  The  danger  being 
real  and  imminent,  it  is  not  necessary,  in  order 
to  make  out  a  salvage  service,  that  escape  by 
other  means  should  be  impossible.  Tamot  r. 
Seemon,  1  Cranch,  1, 43. 

The  net  that  no  serious  risk  was  incurred  on 
tbe  part  of  the  salvors  does  not  change  the  nat- 
ure of  the  service,  although  an  important  ele- 
noent  in  estimating  its  ment  and  the  amount  of 
tbe  reward.  As  has  been  well  said  by  jrr.</tM- 
tiee  Curtis,  "The  relief  of  property  from  an  im- 
pending peril  of  the  sea,  by  the  voluntary  ex- 
ertions of  those  who  are  under  no  legal  obliga- 
tion to  render  assistance,  and  the  consequent 
ultimate  safe^  of  the  property,  constitute  a  case 
of  salvage.  It  may  w  a  case  of  more  or  less 
merit,  according  to  the  degree  of  peril  in  which 
the  property  was,  and  the  danger  and  difficulty 
of  relieving  it  But  these  circumstances  affect 
the  degree  of  the  service,  not  its  nature."  The 
AtpAoneo.  1  Curt,  C.  C,  876, 878. 

The  contract  of  the  tow-boat  and  her  officers 
and  crew  was  to  tow  the  ship,  and  did  not  in- 
chide  the  rendering  of  any  udvage  service,  by 
patting  out  flre  or  otherwise.  Such  a  service, 
which,  by  the  use  of  the  steam  pump  and  en- 
gine of  the  tow-boat,  rescued  the  ship  from  an 
unforeseen  and  extraordinary  peril,  gave  the 
owiter,  as  well  as  the  officers  and  crew  of  the 
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tow-boat,  a  right  to  salvage.  The  William 
Brandt,  Jr.,  2  Notes  of  Cases,  Supp.  urvn. ; 
The  Saratoga,  Lush.,  818;  The  Minnehaha,  16 
Moore  (P.  C.),  183;  S.  C,  Lush.,  836;  TTie  An- 
napolie.  Lush. ,  865,  861,  872.  And  no  doubt  is 
or  could  be  raised  as  to  the  right  of  the  passen- 
gers on  the  tow-boat,  whose  exertions  contrib- 
\ited  to  putting  out  the  fire,  to  share  in  the  sal- 
vage awarded  to  her  officers  and  crew.  77m 
Oora,  a  Pet.  Adm.,  861;  S.  tt,  2  Wash.  (C.  C), 
90;  The  Hope,  8  Hagg.  Adm.,  423. 

Evers,  the  passenger  on  The  Counemara.was 
also  entitled  to  share  in  the  salvage.  A  passen- 
ger cannot^  indeed,  recove;"  salvage  for  every 
service  which  would  support  a  claim  by  one  in 
nowise  connected  with  the  ship.  In  tbe  case  of 
a  comnjon  danger,  it  is  the  duty  of  every  one  on 
board  the  ship  to  give  every  assistance  he  can, 
by  tbe  use  of  all  ordinary  means  in  working  and 
pumping  the  ship,  to  avert  the  danger.  Yet  a 
passenger  is  not,  as  the  officers  and  crew  are, 
bound  to  stand  by  the  ship  to  the  last ;  he  may 
leave  her  at  any  time  and  seek  his  own  safety'; 
and  for  extraorainary  services,  and  the  use  of 
extraordinary  means,  not  furnished  by  the 
equipment  of  the  ship  herself,  by  which  she  is 
saved  from  imminent  danger,  he  m&y  have  sal- 
vage. Sevman  v.  WaXteri,  3  B.  &  P.,  612;  The 
Brantton,  2 Hagg.  Adm.,  8,  »./  ITie  Salaeia,  2 
Hagg.  Adm.,  262,  269;  TheVrede,  Lush.,  822 ; 
TlieTMtiae,  5  McLean,  869,  868 ;  TIm  Great 
Skutem,  2  Mar.  Law  Cas.,  148;  6.  C,  11  Law 
Times  (N.  S.),  616 ;  8  Kent,  Com.,  246.  The 
services  of  Evers  were  of  peculiar  value,  and  in- 
volved the  use  of  means  outside  the  ship.  His 
Promptness  and  vigilance  gave  the  alarm,  which , 
y  the  supineness  and  ne^ect  of  the  officers  and 
crew  of  die  ship,  might  not  otherwise  have  been 
given  in  time  to  save  her.  This  might  not  of 
Itself  have  entitled  him  to  reward;  but  beyond 
this  he  exerted  himself,  as  if  he  had  been  one  of 
the  officers  and  crew  of  the  tow-boat,  in  the  use 
of  the  steam-pump  and  hose  on  board  of  her,  by 
which  the  flre  on  the  ship  was  effectually  sub- 
dued. 

It  may  also  be  observed  that  this  case  comes 
before  us  on  the  appeal  of  the  owners  of  the 
ship;  and  that  there  is  no  controversy,  either 
between  Evers  and  the  other  salvors,  or  between 
the  salvors  who  gave  their  personal  exertions 
and  the  owners  of  the  tow-boat  whose  machin- 
ery was  used,  as  to  the  distribution  of  tbe  sal- 
vage. 

The  services  performed  beingsalvage  services, 
the  amount  of  salvage  to  be  awarded,  although 
stated  by  the  circuit  court  in  the  form  of  a  con- 
clusion of  law,  is  largely  a  matter  of  fact  and 
discretion,  which  cannot  be  reduced  to  precise 
rules,  but  depends  upon  a  consideration  of  all 
thecmnimstances  of  each  case.  TheBlaireau, 
2  Cranch,  240,  267;  The  Adventure,  8  Cranch, 
221,  228;  The  JEmttloue,  1  Sum.,  207,  213;  Tlte 
Chra,  2  Pet.  Adm.,  361, 875;  S.  C.,2  Wash.  (0. 
C),  80;  Pott  V.  Jonee,  19  How.,  150, 161  [60  U, 
8.,  XV.,  618,  622]. 

In  TJie  Sybil,  4  Wheat.,  98.  Ohi^  Juatiu 
Marshall  said,  "It  is  almost  impossible  that  dif- 
ferent minds,  contemplating  the  same  subject, 
should  not  form  different  conclusions  as  to  the 
amount  of  salvage  to  be  decreed  and  the  mode 
of  distribution."  And  by  the  uniform  course 
of  decision  in  this  court,  during  the  period  in 
which  it  had  full  jurisdiction  to  reverse  decrees 
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In  admiralty  upon  both  facts  and  law,  as  well 
as  in  the  Judicial  Committee  of  the  Privy  Coun- 
cil of  England,  exercising  a  like  jurisdiction, 
the  amount  decreed  below  was  never  reduced, 
unless  for  some  violation  of  just  principles,  or 
for  clear  andpalpable  mistake  or  gross  over-al- 
lowance. BSmH  v.  Drogan,  10  Pet.,  108, 118; 
37i«  Camandtefi  Wall. ,  4&,  479  [75  U.  8.  ,XIX. , 
897,  406];  The  Ifeptune,  12  Moore  (P.  C),  346 ; 
The  Oarrier  Dove,  -2  Moore  (P.  C.  N.  8.),  243; 
8.  C,  Brown.  &  Lush.,  118 ;  The  Funlier,  8 
Moore(P.  C.N.  8.),  51:5.  C,  Brown.  &  Lush., 
841. 

By  the  Act  of  Congress  of  16th  February, 
1875,  ch  77,  the  appellate  power  of  this  court  is 
restricted  within  narrower  bounds  ;  its  author- 
ity to  revise  any  decree  in  admiraltv  of -the  cir- 
cuit court  is  limited  to  questions  of  law  ;  and 
the  finding  of  facts  by  that  court  is  equivalent 
to  a  special  verdict,  or  to  facts  found  by  the 
court  in  an  action  at  law  when  a  trial  by  jury  is 
waived,  ne  Abbotttford,  98  U.  8., 440  rxXV., 
1681;  The FraneitWrigM,\(l& U.8..881  [XXVI., 
11001;  Stm  Int.  Co.  v.  Ocean  Int.  Oo.  [ante.SaT]. 

The  effect  of  this  change  may  be  iDustrated 
by  referring  to  the  revisory  power  of  the  courts 
in  actions  at  law  tried  by  a  jury.  The  facts  are 
decided  by  the  jury  in  the  first  instance.  If  the 
jury  return  a  general  verdict,  clearly  against 
the  weight  of  evidence,  or  assessing  exorbitant 
damages,  the  court  in  which  the  trial  is  had  may 
set  Hade  the  verdict  and  order  a  new  trial.  But 
a  court  of  error,  to  which  the  case  is  brought  by 
bill  of  exceptions  or  appeal  on  matter  of  law 
only,  cannot  set  aside  ue  verdict,  imless  there 
is  no  evidence  from  which  the  conclusion  of 
fact  can  be  legally  inferred.  Parkt  v.  Bote,  11 
How.,  862  ;  Hehucliardt  v.  AUena,  1  Wall,  809 
[08  U.  8.,  XVII..  642]. 

Before  the  Act  of  I87B,  this  court,  upon  an 
appeal  in  a  case  of  salvage,  gave  the  same 
weight  and  no  more,  to  the  decree  of  the  court 
below,  that  a  court  of  common  law  would  allow 
to  the  verdict  of  a  jury;  and  might  revise  that 
decree  for  manifest  error  in  matter  of  fact.cven 
if  no  violation  of  the  just  principles  which 
should  govern  the  subject  was  shown.  Pott  v. 
Jonet  \tupra\.  Since  the  Act  of  1875  [18  Stat. 
at  L.,  815],  in  cases  of  salvage,  as  in  other  ad- 
miralty cases,  this  court  mav  revise  the  decree 
appealed  from  formatter  of  law,  but  for  matter 
of  law  only;  and  should  not  alter  the  decree  for 
the  reason  that  the  amount  awarded  appears  to 
be  too  large,  unless  the  excess  is  so  great  that, 
upon  any  reasonable  view  of  the  facts  found,  the 
award  cannot  be  justified  by  the  rules  of  law  ap- 
plicable to  the  case. 

In  the  present  case,  a  vessel  and  cargo  of 
great  value  were  rescued  from  imminent  danger 
by  the  energetic  efforts  of  the  salvors;  and  the 
amount  of  salviu;e  awarded  is  less  than  one  six- 
teenth of  the  value  of  the  property  saved.  Al- 
though upon  the  circumstances  of  the  case,  so 
far  as  tliey  can  be  brought  before  us  by  the  sum- 
mary of  them  in  the  findings  of  fact  by  the  cir- 
cuit court,  we  might  have  been  better  satisfied 
with  an  award  of  a  smaller  proportion,  we  can- 
not s&y  that  the  amount  awarded  is  so  excessive 
as  to  violate  any  rule  of  law. 

Decree  agUrmed. 
True  copy.   Test: 

Jamea  U.  McKennejr,  Clerk,  Sap.  Coiut,  V.  8. 
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ADRIATIC    FIRE    INSURANCE    COM- 
PANY ET  AL.,  Plffi.  in  Brr., 

JOHN  P.  TREADWELL. 

(See  a  C,  Reporter's  ed.,  au-SflT.) 

Joint  promite,  vJuU  U. 

An  agreement  amonir  several  tawunuioe  oom- 
pantes  to  employ  oounseland  unite  In  defendloKoer- 
tain  actions,  and  oontrftnitetopay  tbeexpensu  pro 
nUa  does  not  import  a  loint  promise  of  eompenM- 
tion  from  the  companies  to  the  counsel  emploTed, 
nor  make  them  jointly  liable  to  him  for  hisaiaiKet 
for  defending  suoh  actiaoB. 

[No.  250.1 
Argvtd  Apr.  IS,  1883.     Decided  Apr.  SO,  ms. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  5ew 
York. 

This  action  was  brought  in  the  court  below, 
by  the  defendant  in  error,  to  recover  the  sum 
of  $16,000  alleged  to  be  due  him  for  profession- 
al services  as  an  attorney  and  counselor. 

The  trial  below  having  resulted  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff  for 
18,293.92  including  interest  and  costs,  the  de- 
fendants sued  out  this  writ  of  error. 

The  history  and  facts  of  the  case  more  fuUy 
appear  in  the  opinion  of  the  court. 

Mr.  John  E.  P»r«oii*t  for  plaintiff  in  er- 
ror: 

1.  In  various  forms  of  expression  the  agree- 
ment provides  that  the  companies  shall  only  be 
liable  prorata.  This  is  defined  to  be  in  propor- 
tion to  amount  insured  by  each  to  the  totil 
amount  insured  by  all.  Such  an  agreement  is 
several,  not  Joint. 

Emtt  V.  BarUe,  1  Johns.  Cas.,  819;  Ludbmy. 
JleOrea,\  Wend  ,228; Peekham  v.  North  PariA. 
16  Pick.,  274;  I^U  v.  OoMn,  11  Eng.  L.  &  Eq., 
654. 

2.  The  committee  had  no  authority  outside 
of  the  agreement.  Their  agency  was  special. 
Where  a  special  agency  is  created,  the  princi- 
pals cannot  be  held  to  a  larger  liabUity  than 
that  which  they  have  agreed  to. 

T/te  jrio/fd  Aeeeptanee*.  7  Wall. ,  666  (74  U.  a, 
XIX.,  169);  Martin  T.  FammorOi,  49  N.  Y., 
555. 

3.  No  prudent  insurance  company  would  s^n 
a  different  agreement.  To  do  so  might  result  m 
exposing  a  company  whose  insurance  amounted 
to  $2,600, the  Lafayette  Company,  for  example, 
to  a  liability  without  limit. 

Nor  is  it  answer  to  this,  to  say  that  cither 
company,  compelled  to  pay  the  whole  expaiso 
incurrecl  by  the  commitee  would  have  a  right 
of  contribution  against  other  companies.  It  was 
to  protect  against  the  necessity  of  resorting  to 
claims  for  contribution,  that  the  agreement  waa 
framed  as  it  was.  To  sanction  such  a  view  of 
its  practical  effect,  is  to  pervert  it  into  a,  joint, 
instead  of  a  several  agreement. 

Menr*.  Lather  R.  Marsh  and  WHUem  O. 
Wilton,  for  defendant  in  error. 

Mr.  JutHce  Matthews  delivered  the  opinion 
of  the  court: 

This  action  was  brought  by  the  defendant  ia 
error,  to  recover  compensation  for  profesaioiMl 
services  as  an  attorney  and  counsuor  at  law, 
rendered,  as  alleged,  at  the  instance  and  request 
of  the  plaintiffs  in  error,  and  each  of  than,  «• 
well  as  of  sundry  other  corporations  not  inhabit- 
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ants  of  the  Southern  District  of  New  York  or 
of  the  State  of  New  York,  nor  found  therein, 
and,  therefore,  not  joined,  as  defendants  below, 
in  and  about  the  defense  of  certain  suits  brought 
ae^nst  aeveral  of  them  in  Massachusetts,  but  in 
which  all  had  a  common  interest,  and  for  which 
it  is  alleged  these  Companies,  including  the 
plaintiflEs  in  error,  Jointly  and  severally  prom- 
ised to  pay  what  said  services  were  actually 
worth. 

The  cause  was  tried  by  a  jury  and  resulted  in 
a  verdict  and  judgment  for  the  plaintiff  below, 
to  reverse  which,  for  errors  of  law  alleged  to 
have  occurred  in  the  rulings  of  the  court  during 
the  trial  and  presented  in  a  bill  of  exceptions, 
this  writ  of  error  is  prosecuted. 

The  plaintiff  below  put  in  evidence  an  agree- 
ment in  writing,  signed  by  fifteen  insurance 
companies,  including  the  defendants,  a  copy  of 
which  is  as  follows: 

"In  Be  Taylor,  Randall  &  Company    1 

The  St.  Paul  Fire  &  Marine  Insurance  ) 
Company  et  at. 

The  undersigned InsuranceCompanies.having 
ing  policies  outstanding  issued  toTaylor,Jtandall 
A  Company,  upon  property  at  Central  Wharf, 
Boston,  upon  which  claims  have  been  made 
against  said  Companies,  do,  in  condderation  of 
one  dollar,  by  each  paid  to  the  other,  and  divers 
other  good  and  valuable  considerations,  rhutu- 
ally  covenant  and  agree  to  and  with  each  other 
as  follows,  that  is  to  say:  the  said  Companies 
will  unite  in  resisting  the  claim  made  upon  said 
policies,  and  on  each  thereof,  and  in  the  defense 
of  any  and  oil  suits  and  legal  proceedings  that 
have  been  or  may  be  instituted  against  any  of 
said  Companies  upon  any  of  said  policies,  and 
will,  when  and  as  required  by  the  committee 
hereinafter  mentioned,  contribute  to  and  pay 
the  costs,  fees  and  expenses  of  said  suits  and 
proceedings  pro  rata;  that  is  to  say,  each  Com- 
pany shall  pay  such  proportion  of  said  costs, 
fees  and  expenses  as  the  amount  insured  by 
said  Company  shall  bear  to  the  whole  amount 
insured  on  said  property  by  all  the  Companies 
subscribing  to  this  agreement.  The  manage- 
ment and  conduct  of  said  resistance  to  said 
dafans  and  defense  of  said  suits  and  proceedings 
shaU  be  and  b  fully  intrusted  to  and  devolvra 
upon  a  committee  to  be  composed  of  W.  H. 
Brazier  and  James  R  Lott,  of  the  City  of  New 
York,  Charles  W.  Sproat,  of  the  City  of  Boston, 
L.  8.  Jordan,  of  the  City  of  Boston,  which  com- 
mittee shall  have  full  power  and  authority  to 
employ  counsel  and  attorneys  to  appear  for  said 
Companies  and  each  thereof,  and  defend  said 
suits  and  legal  proceeding8,and  to  employ  other 
penoDS  for  other  services  relative  thereto,  and 
to  aaaess  upon  and  demand  and  receive  from 
such  Companies,  from  time  to  time,  as  such 
oomtmittee  shall  deem  proper,  such  sum  or  sums 
of  money  for  the  compensation  of  such  counsel 
and  attorneys,  and  such  other  persons,  and  idl 
other  expenses  of  such  defense  of  said  suits  as 
said  committee  shall  deem  necessary  and  ex- 
pedient, such  assessment  upon  and  tmyment  by 
each  of  said  Companies  to  be  ;>ro  rata  as  above 
mentioned. 

Bach  and  every  of  said  Companies  shall  fully 
and  faithfully  adhere  to  this  agreement,  and 
shall  refrain  from  any  act  or  proceeding  in  ref- 
ermoe  to  such  claims  or  suit,  or  the  defense 


thereof,  that  can  or  may  in  anywise  defeat,  ob- 
struct or  interfere  with  the  acts  or  proceedings 
of  said  committee  relative  thereto,  and  shall  at 
all  times  furnish  to  said  committee  any  and  all 
papers,  information  and  aMistance  in  and  about 
such  management  and  conduct  of  such  resist- 
ance and  defense  as  may  be  in  the  possession 
or  power  of  said  Companies  respecttvely,  and 
as  may  be  desired  by  said  committee. 

In  witness  whereof,  the  said  Insurance  Com- 
panies have  subscribed  this  agreement,  this  S4th 
day  of  April,  1874." 

Prior  to  the  execution  of  this  agreement,  salts 
had  been  commenced  against  some  of  theCom- 
^nies,  other  than  the  plaintiffs  in  error,  in 
Boston,  in  one  of  which  the  agreement  itself  is 
entitled;  and  the  defendant  in  error  had  been 
employed  to  defend  them.  After  the  agreement 
had  been  signed,  the  committee  named  in  it 
employed  the  defendant  in  error  on  behalf  of 
all  the  Companies  parties  to  it  He  testified  that 
tiie  agreement  was  shown  to  him  and  tiiat  he 
accepted  the  invitation  to  become  the  attorney 
of  the  Companies.  The  employment  was  gen- 
eral, no  special  terms  being  fixed,  and  it  is  not 
questioned  that  it  was  with  full  knowledge  of 
the  agreement  between  the  Companies,  and  ac- 
'  cording  to  the  authority  conferred  by  it  u^n 
the  committee.  The  plaintiff  below  having 
proved  the  fact  and  value  of  the  services  ren- 
dered, rested  his  case,  at  the  conclusion  of  which 
and  afterwards  again,  after  all  the  evidence  had 
been  put  in,  the  defendants  below  requested 
the  court  to  instruct  the  jury  to  find  a  verdict 
for  the  defendants,  on  the  ground  "  That  the 
agreement  was  not  one  under  which  any  joint 
liability  could  be  created;  that  the  provisions 
of  the  agreement  were  specific,  the  parties  to. 
the  agreement  were  only  to  pay  severally  and 
pro  rata  any  amount  tliat  8lH>ald  become  due 
under  the  agreement." 

This  instruction  the  court  refused  to  give, 
and  that  refusal  is  now  assigned  for  error. 

The  committee  appointed  by  the  agreement 
between  the  Insurance  Companies,  were  special 
agents  only  for  the  purposes  and  within  the  lim- 
its declared  in  it.  They  had  no  authority  to 
bind  their  principals  beyond  its  import,  and  the 
limits  of  that  authority  were  made  known  to 
the  defendant  in  error  when  he  accepted  em- 
ployment from  them.  Whatever  authority  to 
bind  the  Companies  in  making  that  employ- 
ment, had  be^  conferred  upon  them  by  the 
agreement,  they  in  fact  exerted.  So  that  the 
question  to  be  determined  is,  whether  that  agree- 
ment conferred  upon  the  committee  authority 
to  bind  the  Companies  jointly,  or  jointiy  and 
severally,  to  pay  tiie  expenses  of  the  litigation; 
or,  whether  they  became  liable,  severally  only, 
each  for  its  proper  proportion. 

The  contract,  it  will  be  observed,  is  between 
the  Companies.  No  other  person  is  a  patty.  The 

Eromises  are  between  them  severally.  Each 
inds  itself  to  each  of  the  others.  There  is  no 
joint  undertaking  or  promise,  on  the  part  of  aJl, 
to  anyone  else.  They  "mutually  covenant  and 
agree  to  and  with  each  other. "  They  do  agree,  in- 
deed, that  they  "Will  unite  in  resisting  the  claim 
made  upon  said  policies,  and  on  each  thereof, 
and  in  tne  defense  of  any  and  all  suits  and  legal 
proceedings  that  have  been  or  may  be  instituted 
against  any  of  said  Companies  upon  any  of  said 
policies;"  but,  as  to  the  obligation  of  payment 
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on  that  account,  its  nature  and  extent,  the  agree- 
ment  i8,  that  they  "Will,  when  and  aa  required 
by  the  committee  hereinafter  mentioned,  contri- 
bute to  and  pay  the  costs,  fees  and  expenses  of 
said  suits  and  proceeding  pro  rata;  that  ia  to 
say,  each  Company  shall  pay  such  proportion  of 
said  costs,  fees  and  expenses  as  the  amount  in- 
sured by  said  Company  stiall  bear  to  the  whole 
amount  insured  on  saia  property  by  all  the  cont- 
panies  subscribing  to  this  agreement."  Theae 
expressions  leave  no  doubt  as  to  the  intention 
of  the  parties  in  regard  to  the  limit  of  their  sev- 
eral liabilides  as  between  themselves. 

The  management  and  conduct  of  this  com- 
mon defense  was  intrusted  to  and  devolved  upon 
a  committee  of  named  persons;  and  the  powers 
and  ri^ts  of  that  committee  are  eroressly  de- 
fined. They  are  given  full  power  ana  authority 
to  employ  counwl  and  attorneys  to  appear  for 
said  Companies  and  each  thereof,  and  defend 
said  suits  and  legal  proceedings,  and  to  employ 
other  persons  for  other  services  relative  thereto. 
Tliey  are  thus  constituted  the  agents,  for  the 
purposes  named,  of  the  parties  to  the  contract, 
and  whatever  they  do  within  the  terms  of  that 
agency,  which,  of  course,  is  not  general,  but 
special,  binds  the  parties  according  to  their 
agreement.  The  committee  Is  not  a  party  to  the 
agreement,  but  derives  its  powers  from  it  and 
has  rights  under  it,  chiefly  the  right  of  re-im- 
bursement  for  expenses  and  indemnity  for  obli- 
gations legitimately  incurred.  This  right  would 
be  implied,  if  it  were  not  expressed:  out  if  the 
mode  and  measure  of  it  are  expressly  declared, 
no  implication  can  enlarge  its  limits.  It  is,  in 
fact,  expressly  defined.  The  committee  have,by 
the  farther  provisions  of  the  agreement,  also 
full  power  and  authority  "  To  assess  upon  and 
demand  and  receive  from  such  Companies, 
from  time  to  time,  as  such  conunittee  shall 
deem  proper,  such  sum  or  sums  of  money  for 
the  compensation  of  such  counsel  and  attor- 
neys, and  such  other  persons,  and  all  other  ex- 
penses of  such  defense  of  said  suits  as  said  com- 
mittee shall  deem  necessary  and  expedient,  such 
assessment  upon  and  payment  by  each  of  said 
Companies  to  be  pro  rata,  as  above  mentioned. " 
It  is  very  clear,  we  think,  from  this  language, 
that  for  any  advances  made  by  the  committee 
for  the  expenses  of  the  defense,  or  for  any  in- 
denmity  against  any  personal  liability  thev  may 
have  incurred  in  conducting  it,  they  couM  have 
no  personal  recourse  upon  the  Companies  ex- 
cept by  way  of  assessment  upon  them  severally, 
each  for  its  own  proportion,  according  to  the 
ratio  fixed  by  the  agreemenL  Such  proportion 
could  l>e  enforced  by  action  against  each  delin- 
auent  Company.  There  Is  no  ground  on  which 
the  Companies  could  be  made  jointly  responsi-  B'  R-  ^' 
ble,  so  that  any  one  or  more  could  be  required  Scrco< 
to  make  good  the  default  of  any  of  the  rest.  THKW 
The  fund  for  the  payment  of  all  the  obligations  Suretiei 
contemplated  by  the  agreement  is  limited,  in 
express  terms,  to  be  raised  in  the  mode  pointed  MEMPH] 
out  in  it  by  a  pro  rate  sssessment  upon  each  for  BO  AD 
its  individual  share.  VISER 

Such  being  the  relation  between  the  several  (gee8.C. '  o. 
Companies  and  the  committee,  those  employed  UmBa/iroac 
by  the  latter  for  the  purposes  of  the  agreement 
can  have  no  greater  riahta  than  such  as  grow  ■^«*«"'»»'ff  J 
out  <d  it.  The  agency  o^ng  special,  those  who  ™« /'"'«*• 
claim  under  it  are  bound  by  its  limitations;  and  nffxtfU- 
in  the  present  case  the  defendimt  in  error,  it  is  lw1ic(«s< 
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uBoniit  npon  real  estate  In  fttvor  of  the  party  In 
jcwcwton,  aooh  par^  beUur  Insolvent,  on  prooeed- 
bgtoaolleot  the  deoiee  irith  Interest,  may  beoom- 
pdtod  by  bOl  In  equity  to  aooonnt  for  and  credit  on 
Uie  decree  the  Tame  of  the  rents  and  ooouponoy  of 
the  property  sinoe  the  decree  was  rendeieo. 

&  where uere  are  in  the  bands  of  theoourt  two 
fun^  Uie  principal  and  the  Interest  of|a  decree, 
and  one  person  has  a  lien  on  the  Interest,  and  the 
deaumd  of  another  is  payable  out  of  either  prind- 
nl  or  interest,  a  oourt  ofequity  will  direct  the  pay- 
ment of  the  11cm  of  the  former  out  of  the  Interest. 

t.  Where  the  Interest  on  a  decree  repreeente  the 
Inoomeof  certain  real  property,  a  court  of  equity 
havintr  Joiisdiction  over  the  enforcement  of  the  de- 
cree, may  sall^  liens  on  such  income  out  of  such 
Interest. 

4.  The  app<^tment  of  a  reoelver  is  unnecessary 
iod  impracticable,  where  the  property  Is  a  decree 
of  the  court,  of  which  a  receiver  could  not  take  poe- 
teasion,  but  which  Is  virtually  In  the  hands  of  the 
court. 

[No.  116.] 
Submitted  Mar.lS,  1886.  Decided  Apr.  SO,  1883. 

APPEAL  from  the  District  Court  of  theUnited 
States  for  the  Northern  District  of  Missis- 
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le  history  and  facts  appear  In  the 

Statement  of  the  case  by  Mr.  Juttiee  Woods: 

On  January  8, 1872,  a  decree  was  rendered 
by  the  Chancery  Court  of  Alcorn  County  in 
the  State  of  Misrissippi,  in  favor  of  Narciasa 
Scruggs,  one  of  the  appellants,  against  the 
Memphis  and  Charleston  Railroad  Company, 
for  the  sum  of  |81,660.66,  and  interest  thereon 
from  Januaiy  21,  1871.  This  decree  was,  on 
December  14, 1874,  affirmed,  on  appeal,  by  the 
Supreme  Court  of  Mississippi,  and  a  decree  ren- 
dered against  the  Railroad  Company  and  the 
raieties  on  its  appeal  kond  for  the  amount  of 
the  decree  of  the  Chancery  Court  of  Alcorn 
County,  and  interest  thereon,  and  $1,588.88 
damages,  the  whole  to  bear  interest  until  paid. 

The  transactions  which  gave  rise  to  the  htiga- 
tion  which  restilted  in  this  decree  were  as  ful- 
lovrs:  on  July  7,  1857,  John  W.  Scruggs,  the 
husband  of  said  Narcissa,  made  a  contract  in 
writing  with  the  Railroad  Company,  by  which 
he  agreed  to  erect  on  its  land  at  Corinth,  Mis- 
sissippi, which  was  one  of  the  stations  on  the 
Company's  road,  a  railroad  hotel,  and  eonduct 
it  in  a  manner  acceptable  to  the  Railroad  Com- 
pany, and  pay  the  Company  an  annual  ground 
rent  of  t'Z60.  It  was  provided  that,  should  the 
Railroad  Company  at  any  time  become  dissatis- 
fied with  the  manner  in  which  the  hotel  was 
curied  on,  the  right  was  reserved  to  it  to  take 
possession  thereof  by  paying  Scruggs  its  value; 
and  if  Scruggs  bcoime  dissatisfira  with  the 
sdiedule  or  management  of  the  Company,  he 
reserved  the  ri^ht  to  surrender  the  improve- 
ments put  by  him  on  the  land,  and  to  require 
the  Company  to  pay  their  value  at  the  time  of 
surrender. 

Scruggs  erected  a  hotel  building  according  to 
the  contract,  and  ka;)t  therein  a  boarding-house 
for  the  officers  and  employS*  of  the  Railroad 
Company,  and  a  bouse  of  refreshment  for  trav- 
elers, until  April  21, 1871.  About  that  time,  he 
conveyed  the  notel  building  and  other  improve- 
ments by  him  put  upon  the  land,  and  his  lease- 
hold in  the  land,  to  his  wife,  Narcissa.  On  the 
day  Jofit  mentioned,  Scruggs  and  his  wife 
and  uie  president  of  the  Railroad  Company 
•greed  with  each  other  that  the  lease  should 
oeaae  and  determine,  and  the  property  should 
be  aorrendered  to  the  Railroad  Company.  And 
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as  there  was  some  dispute  between  the  parties 
in  reference  to  the  construction  of  the  contract 
of  July  7, 1867,  they  agreed  to  submit  to  arbi- 
trators to  decide  upon  ue  legal  construction  of 
said  agreement,  and  the  value  of  said  improve- 
ments, and  the  amount  which  should  be  paid 
therefor  by  the  Railroad  Company  to  Mrs. 
Scruggs  upon  tiie  surrender  of  the  premises. 
All  other  ouestions  arising  under  sud  agree- 
ment, whetner  as  to  the  rights  of  the  parfy  to 
recover  damages  or  otherwise,  were  expressly 
reserved.  It  was  further  agreed  that  the  award 
of  the  arbitrators  should  be  entered  as  a  decree 
of  the  Chancery  Court  of  Alcorn  County. 

The  arbitratoiB  on  April  21, 1871,  made  their 
award  as  follows: 

"The  Memphis  and  Charleston  Railroad 
Company  shall  pay  to  the  said  Narcissa  Scruggs 
the  sum  of  fSl,M6.66,  in  full  payment  of  all 
the  improvements  placed  on  the  ground  occu- 
pied by  the  Scniggs  House  on  the  grounds  of 
said  Company,  at  Corinth,  Mississippi,  and  on 
payment  of  said  sum  of  money,  the  said  Nar- 
cissa Scruggs  shall  deliver  possession  of  said 
hotel  to  said  Railroad  Compajiy. 

"We  do  further  decide  and  decree,  that  the 
true  constniction  of  the  contract  is,  that  by  its 
terms  J.  W.  Scruggs  acquires  a  perpetual  lease 
on  the  ground  occupied  by  the  said  hotel  on 
the  payment  of  the  sum  of  $250  per  annum 
rent,  and  subject  to  be  defeated  by  the  Mem- 
phis and  Charleston  Railroad  Company  only 
on  the  condition  that  Scruggs  failed  to  keepa 
first  rate  eating-house,  ana  by  the  said  J.  W. 
Scruggs,  on  condition  that  said  Mempliis  and 
Charleston  Railroad  failed  to  use  said  hotel  as 
an  eating-house. 

"We  do  further  determine,  that  from  the  evi- 
dence in  the  case  and  the  articles  of  submission 
and  contract,  that  the  sum  to  be  paid  by  the 
Memphis  and  Charleston  Railroad  Company 
to  said  Narcissa  Scniggs,  is,  as  heretofore  men- 
tioned, the  value  of  the  property  surrendered  to 
the  Memphis  and  Charleston  Railroad  Com- 
pany." 

The  Railroad  Company  refused  to  pay  the 
award  or  to  take  possession  of  the  property. 
Whereupon,  on  May  2, 1871,  Narcissa  Scruggs 
filed  her  bill  in  the  Chancery  Court  of  Alcorn 
County  to  enforce  the  performance  of  the  award. 
After  the  bringing  of  the  bill,  the  counsel  of 
the  parties  filed  m  ue  case  an  agreement  in  writ- 
ing, as  follows: 

"  In  the  above  case  it  is  agreed  that  the 
amount  due  to  the  defendant  as  ground-rent  for 
the  land  upon  which  the  Corinth  Hotel  is  built, 
as  specified  in  the  lease  to  J.  W.  Scruggs,  was 
not  included  in  the  award  by  the  arbitration; 
and  it  is  agreed  that  the  amount  due  for  the 
same  for  sud  rent  shall  be  deducted  from  what- 
ever amount  may  be  found  to  be  due  by  the 
award  of  said  arbitrators;  and  that  the  said 
Scruggs  shall  be  permitted  to  set  off  as  against 
said  rents,  any  amount  due  him  by  said  Rail- 
road for  board  of  employft,  etc. ,  the  said  amount 
to  be  adjusted  by  reference  to  the  Master  of  tiie 
Chancery  Court." 

The  litigation  commenced  by  this  bill  result- 
ed in  the  decree  of  the  Supreme  Court  of  Mis- 
sissippi above  mentioned.  In  the  meantime,  to 
wit:  on  August  IS,  1871,  John  W.  Scruggs  had 
died. 

On  JantiaryS,  1876,  upon  an  attempt  by  Mrs. 
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Scruggs  to  enforce  the  payment  of  this  decree 
by  execution,  the  bill  in  the  present  case  -was 
filed  by  the  Railroad  Compiny  in  the  Chancery 
Court  of  Alcorn  County.  The  bill  averred  that 
the  decree  of  the  Alcorn  Chancery  Court  above 
mentioned.which  was  afflnned  by  the  Supreme 
Court  of  Mississippi,  established  a  debt  in  favor 
of  M18.  Scruggs  against  the  Railroad  Company 
for  181,606.6$,  with  interest  from  April  21, 
1871,  and  fixed  that  date  for  the  surrender  of 
the  premises  by  Mrs.  Scruegs  to  the  Railroad 
Company  and  gave  her  a  hen  on  the  premises 
for  the  payment  of  the  decree,  and  upon  fulure 
of  the  Kauroad  Company  to  pay  the  same  with- 
in thirty  days  ordered  a  sale  of  the  property, 
and  that  the  decree  left  Mrs.  Scruggs  as  a  mort- 
gagee in  possession  until  the  sum  above  men- 
tioned was  paid.  The  bill  further  averred  that 
the  decree  should  be  reduced  by  the  ground 
rents  due  the  Railroad  Company  up  to  April 
21, 1871,  and  for  the  use  and  occupancy,  rents 
and  profits  of  said  premises,  from  that  date  up 
to  the  flUng  of  the  bill, which  had  been  enjoyed 
and  received  by  Mrs.  Scruggs,  amounting  in 
all  to  the  gam  of  $25,000.  The  bill  averred  that 


Mrs.  Scruggs  had  caused  an  execution  to  be  is- 
sued against  the  Railroad  Company  and  the 
sureties  on  its  appeal  bond  to  enforce  collection 
of  the  entire  decree;  that  she  was  insolvent,  and 
If  flowed  to  collect  the  decree  in  full,  the  credit 
to  which  the  Raiboad  Company  was  entitled 
would  be  a  total  loss.  The  prayer  of  the  bill 
was  for  an  injunction  to  restrain  proceedings 
on  the  execution,  and  for  a  reference  to  a  mas- 
ter to  report  the  amount  due  the  Railroad  Com- 
pany for  ground  rents  up  to  April  21, 1871,  and 
the  amount  of  rents  of  the  premises  received  by 
Mrs.  Scruggs  from  that  date  to  the  date  of  the 
roaster's  report,  and  that  the  amount  reported 
by  the  master  as  due  the  Rtdlroad  Company 
for  ground  and  other  rents  might  be  credited  on 
the  decree. 

An  injunction  was  alloyred  as  prayed  for. 
Mrs.  Scruggs  answered  the  bill,  admittiog  her 
retention  of  the  possession  of  the  property,  but 
denied  her  liabihty  for  rents,  and  averred  tbat 
she  was  not  only  entitled  to  the  rents  but  also 
to  the  amount  of  the  decree  and  the  penalty  ad- 
ludged  by  the  Supreme  Court,  and  interest  on 
both,  and  set  up  said  decree  as  ret  judicata  and 
conclusive  in  her  favor. 

At  this  stage  of  the  cause  it  was,  on  petition 
of  the  Railroad  Company,  removed  to  the  Dis- 
trict Court  of  the  United  States  for  the  North- 
em  District  of  Mississippi. 

Upon  motion  made  to  the  district  court,  the 
injunction  allowed  by  the  slate  court  was  mod- 
ified so  jas  to  restram  the  collection  of  only 
f  20,000  of  the  decree,  and  Mrs.  Scruggs  was 
required  to  give,  and  did  eive,  a  refunding 
bond  in  the  sum  of  $10,000,  for  the  repayment 
of  any  sum  which  might  on  final  hearing  be 
decreed  against  her.  An  execution  having  is- 
sued to  collect  the  residue  of  the  decree,  less 
the  said  $20,000,  the  Raihx>ad  Company  paid 
the  marshal  $19,217. 

On  September  24,  1875,  the  Railroad  Com- 
pany filed  its  amended  bill  and  bill  of  inter- 
pleader, in  which  it  averred  that  one  J.  H.  Viser 
claimed  to  have  a  lien  on  the  decree  in  favor  of 
Mrs.  Scruggs  against  the  Railroad  Company, 
and  it  brought  into  court  the  sum  of  $2,610, 
the  residue  of  the  decree,  not  enjoined  or  not 
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with  the  rents  or  the  value  of  the  occupancy  of 
thepiemises  while  she  retained  possession. 

'We  oinnot  assent  to  this  claim.  It  appears  from 
the  agreement  to  submit  to  arbitrators,  that  both 
parties,  the  RtUlroad  Company  on  the  one  hand, 
and  John  W.  Scruggs  and  Narcissa,  his  wife, 
to  whom  he  had  conveyed  his  leasehold  and  im- 
ptovements,  on  the  other,  bad  agreed  that  the 
property  should  be  surrendered  to  the  Railroad 
Company,  and  that,  in  pursuance  of  the  origi- 
nal contract  between  John  W.  Scruggs  and  the 
Railroad  Company,  the  latter  was  to  pay  the 
Talne  of  the  improvements.  It  was  mainly  to 
fix  the  value  of  these  improvements  that  the  ref- 
erence to  arbitrators  was  made,  and  it  was 
agreed  that  on  the  payment  of  the  sum  so  flsed 
Scruggs  and  his  wife  should  surrender  the 
property  to  the  Railroad  Company,  and  the 
amount  so  fixed  should  "  be  a  lien  on  said  proi>- 
erty." 

The  arbitrators  decided  that  on  the  payment 
of  the  sum  awuded  by  them,  Mrs.  Scruggs 
should  deliver  the  possession  of  the  hotel  to  the 
Railroad  Company. 

In  her  biU  med  to  enforce  this  award,  Mrs. 
Scruggs  prays  that  the  Railroad  Company  may 
be  compelled  to  pay  the  award,  and  that  "  her 
lien  for  the  same  in  said  property  may  be  en- 
forced." 

The  court  in  which  her  bill  was  filed  made  a 
decree  to  the  effect  Uiat  Mrs.  Scruggs  had  a 
lien  on  the  property  for  the  amount  of  said 
award,  with  mterest  thereon  from  January  21, 
1871,  ordered  its  payment  within  thirty  days, 
and  in  default  of  payment,  directed  that  the 
pn^)eity  should  be  sold  and  the  proceeds  ap- 
plied to  the  payment  of  the  amount  due  on  the 
award.  Tbia  decree  was  in  all  respects  af- 
fiimed  by  Ute  Supreme  Court  of  Mississippi. 

We  Uunk  that  upon  these  facts  Mrs.  Scruggs 
most  in  equity  be  treated  as  if  she  was  a  mort- 
gagee in  possession.  All  the  parties  and  the 
Cfaanceiyand  Supreme  Courts  have  treated  the 
sum  avrarded  Mrs.  Scruggs  as  a  lien  upon  the 
property,  and  it  was  decroed  and  no  one  dis- 
puted that  she  was  entitled  to  retain  possession 
until  Iier  lien  was  discharged. 

Treating  her  as  a  mortgagee  in  possession,  she 
ia  accountable  for  the  net  rents  and  profits  of  the 
estate.  If  her  possession  was  by  tenant,  she  is 
accountable  for  such  net  rents  and  profits  as  she 
could  with  reasonable  diligence  have  received. 
Moorv  V.  BegrarB,  1  Halst.  Ch.,  346;  Benliam 
V.  JiotBe,  2  Cal.,  387 ;  KeUogg  v.  ItocktaM,  19 
Oonn.,  446 ;  Harriton  v.  Wyae,  24  Conn.,  1 ; 
Bateniaugky.  Ludteiek,  31  Pa.  St.,  131 ;  Breek- 
enridge  v.  Brook*,  2  A.  K  Marsh.  885 ;  TharT^ 
y.  Fau,  6  B.  Mon.,  6 ;  AnOumy  v.  Bogert,  20 
Mo..  281. 

There  is  no  equity  in  the  contention  of  Mrs. 
Scruggs,  that  she  should  receive  interest  on  the 
debt  secured  by  her  lien,  and  not  account  for  the 
rents  and  profits  of  the  property  on  which  her 
lien  rested  while  it  was  in  her  possession. 

Bbe  says  that  the  Railroad  Company  might 
have  liaa  immediate  possession  by  paying  the 
■oMiuiit  of  the  award.  So  any  mortgagee  in 
possession  might  say  that  the  mortgagor  could 
take  possession  on  jwying  off  the  mortgage 
debt,  but  this  does  not  excuse  the  mortgagee 
from  accounting  for  the  rents  and  profits  of  the 
iaortgas«d  property  received  bv  him. 

It  ^>pears  that  the  Railroad  Company  had 
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ground  for  refusing  to  pay  the  sum  awarded  by 
uie  arbitrators  as  the  value  of  the  property.  The 
only  question  submitted  to  the  arbitrators  was 
the  true  construction  of  the  contract  between 
John  W.  Scruggs  and  the  Railroad  Company, 
and  the  value  of  the  property,  or  rather,  as  the 
arbitrators  understood  it,  the  value  of  the  im- 
provements placed  by  John  W.  Scniggs  on  the 
land  of  the  Railroad  Company.  They  were  not 
authorized  to  adjust  and  settle  the  accounts 
between  the  Railroad  Company  and  Scruggs. 
When,  therefore,  Mrs.  Scrugjjs  filed  her  bill  to 
enforce  the  award,  it  was  admitted  by  her  coun- 
sel that  the  matter  of  the  ground-rent  was  not 
included  in  the  award,  andthat  the  same  ought 
to  be  deducted  from  the  amount  awarded  by  the 
arbitrators,  and  that  she  should  be  permitted  to 
set  off  as  against  such  rents  any  amount  due  by 
the  Railroad  Company  for  board  of  emplogSt, 
the  said  amount  to  be  adjusted  by  reference  to 
the  master  of  the  court. 

The  award  did  not,  therefore,  settle  the  con- 
troversy between  the  ]»rties.  The  Railroad 
Company  was  justified  in  refusing  to  pay  the 
award  until  the  deductions  therefrom,  to  which 
it  was  admitted  that  it  was  entitled,  should  be 
ascertained,  and  in  defending  the  suit  brought 
by  Mrs.  Scruggs  to  enforce  the  payment  of  the 
entire  award.  While  this  litigation  was  pend- 
ing, the  rents  and  profits  actually  received  in 
cash  by  her  were  $10,514,  and  she  herself  occu- 
pied the  premises  in  person  for  two  years. 

The  court  below  found  that  there  was  due  the 
Railroad  Company,  by  reason  of  rents  incurred 
by  Mrs.  Scruggs  and  the  occupancy  of  the  prem- 
ises by  her,  the  simi  of  |17, 414.60.  The  testi- 
mony in  the  record  fully  sustains  this  finding. 
As  Mrs.  Scruggs  insisted  that  she  should  have 
interest  on  the  amount  decreed  her  by  the  Chan- 
cery and  Supreme  Courts  of  Mississippi,  she 
was  not  entitled  also  to  daim  the  rents  of  the 
premises. 

The  case,  therefore,  stands  thus:  the  Railroad 
Company  was  indebted  to  Mrs.  Scruggs  in  the 
sum  of  $31,666,  which  was  a  lien  upon  tne  prem- 
ises, and  Mrs.  Scruggs  was  in  possession.  On 
the  other  hand,  the  amount  of  the  decree  and  in- 
terest, it  was  admitted,  were  subject  to  be  re- 
duced by  the  ground-rents  due  to  the  Railroad 
Company.  Mrs.  Scruggs,  who  was  shown  to  be 
insolvent,  was  procewiing  to  collect  by  execu- 
tion the  full  amount  of  her  decree,  with  inter- 
est ;  the  Railroad  Conipany  was  compelled,  in 
order  to  protect  itself  from  loss,  to  file  the  bill 
in  this  case  to  have  the  decree  credited  with  the 
amount  due  for  the  ground  rents.  While  this 
litigation  was  pending,  Mrs.  Scruggs  received 
ia  cash,  rents  to  the  amount  of  $10,514,  and  oc- 
cupied the  premises  herself  two  years. 

She  was  clearly  liable  to  account  for  the  rents 
received  by  her,  and  for  a  reasonable  rental 
while  the  premises  were  actually  occupied  by 
her.  The  court  below  did  not  charge  her  with 
a  dollar  for  which  she  was  not  accountable.  So 
far,  therefore,  as  the  decree  relates  to  the  con- 
troversy between  her  and  the  Railroad  Com- 
pany, it  is  a  Just  and  proper  decree. 

It  remains  to  consider  ttiat  part  of  the  decree 
by  which  the  debt  claimed  by  J.  H.  Viser  was 
ordered  to  be  paid  out  of  the  money  due  from 
the  Railroad  Company  on  the  decree  in  favor  of 
Mrs.  Scruggs. 
After  the  hill  of  interpleader,  filed  by  the 
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Baflroad  Company,  Viser  filed  hia  croaa-UU 
Against  the  Company  and  Mra.  Scmgga,  in 
which  he  alieged  that,  on  May  11,  18607JoIui 
W.  Scruggs  and  Narcissa,  luswife,  executed  to 
him  a  mortgage  upon  the  leasehold  and  Im- 
prnvements  thereon,  known  as  the  BcnigKS 
House,  of  which  said  Narcissa  was  then  tne 
owner,  to  secure  a  note  dated  the  same  day  as 
the  mortgage,  made  by  them  for  the  payment  to 
him  of  fs.OOO  twelve  months  after  date,  and 
prayed  that  the  Railroad  Company  might  be 
compelled  to  pay  to  him,  out  of  the  moneys  due 
from  it  to  Mrs.  Scruggs,  the  amount  due  him  on 
said  note  and  mortgagie.  This  relief  was  resisted 
bv  Mrs.  Scruggs  on  tne  ground  that,  at  the  date 
01  the  note  and  mortgage,  she  was  a  feme  eoeert 
and  incompetent,  under  the  law  of  Mississippi, 
to  incumber  her  property  for  her  own  or  her 
husbands  debts. 

In  the  suit  which  Mrs.  Scruggs  brought  in  the 
Chancery  Court  of  Alcom  County  to  enforce 
the  award  of  the  arbitrators,  Yiser,  who  had 
been  made  a  party  defendant,  had  filed  his  an- 
swer and  cross-bill,  setting  up  said  note  and  in- 
sisting that  the  mortgagegiyen  to  secure  it  was 
a  lien  on  said  property.  Upon  appeal  to  the  Su- 
preme Court  of  Missusippi,  that  court  decided 
that  the  mortgage  was  a  good  lien  on  the  income 
of  the  property  covered  thereby.  Viter  v. 
Seruggi,  49  Miss.,  70S. 

The  property  covered  by  the  mortgage  was 
representea  by  the  decree  rendered  in  favor  of 
Mrs.  Scruggs  against  the  Railroad  Company  for 
$81,666.  The  income  of  the  decree  represented 
by  the  interest  was,  as  appears  by  the  report  of 
the  master,  ample  to  pay  the  demand  of  Viser. 
There  was  no  application  of  the  income  until 
the  court  made  the  final  decree  in  this  case. 
There  were  then  two  funds,  the  principal  and 
the  interest  of  the  decree.  Viser  had  a  lien  on 
the  interest,  and  the  demand  of  the  Railroad 
Company  was  payable  out  of  either  principal  or 
interest.  Following,  therefore,  the  practice  of 
courts  of  equity  in  marshaling  securitiea.  Aid- 
rich  V.  Cooper,  8  Yes.,  382,  the  court  directed 
the  payment  of  Vlser's  lien  out  of  the  interest 
In  doing  this,  no  injustice  was  suffered  by  Mrs. 
Scruggs.  The  method  adopted  for  calculating 
tiie  amount  due  on  the  decree  was  according  to 
the  established  rules  in  such  cases.  The  debt 
due  Viser  was  clearly  proven.  It  was  payable 
out  of  a  fund  which  in  effect  was  in  possession 
of  the  court,  and  the  court  was  right  in  ordering 
it  to  be  paid. 

It  is  contended  for  Mrs.  Scruggtf  that  the  debt 
of  Viser  could  only  be  satisfied  oy  laying  hold 
of  the  eorvu*  of  the  property  by  a  receiver  and 
through  him  collecting  the  income  and  apply- 
ing it.  But  in  this  case  there  was  no  necessity 
for  a  receiver  for  the  property  and  its  income 
was  virtually  in  the  hands  of  the  court.  The 
appointment  of  a  receiver  was,  under  the  cir- 
cumstances of  the  case,  imnecessary  and  im- 
practicable. The  property  was  a  decree  of 
court,  of  which  a  receiver  could  not  take  pos- 
session. 

Complaint  is  made  by  appellants  because  the 
decree  of  the  circuit  court  for  the  payment  of 
Vlser's  demand  was  rendered,  not  only  agaiiut 
Mrs.  Scruggs,  but  against  the  sureties  on  &e  re- 
funding bond  given  by  her.  It  is  said  that  the 
bond  was  payable  to  the  Railroad  Company  and 
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Mr.  JuMtiee  »T»~*n-  deUrered  the  opinion 
of  the  court: 

We  are  to  consider  in  this  case  whether  the 
final  judgment  of  the  Court  of  Appeals  of  New 
Toric  has  deprived  plaintiff  in  error  of  any 
li^t,  title,  or  privilege  under  the  (Constitution 
erkwB  of  the  united  States. 

This  question  arises  out  of  the  following 
facts,  which  are  embodied  in  a  special  finding 
made  by  the  court  of  original  Junsdiction: 

Br  deed  of  assignment  executed  and  deliv- 
«na  September  25,  1878,  Wm.  H.  Locke,  adt- 
lien  of  New  Jersey,  transferred  and  conveyed 
to  Wm.  King,  John  M.  Ooetchius  and  Edward 
E.  Poor,  and  the  survivor  of  them  and  their  and 
his  heirs  and  assigns,  all  of  his  property  of  every 
kind  and  descri^on,  except  such  as  was  ex- 
empt by  law  txora.  execution,  "  In  trust  to  take 
possession  of  and  collect  and  to  sell  and  disp<»e 
of  the  same  at  public  or  private  sale  in  their  dis- 
cretion, and  to  distritrate  the  proceeds  to  and 
among  tbe  creditors  of  the  said  Wm.  H.  Locke, 
in  proportion  to  their  several  just  demands,  pur- 
soant  to  tbe  statutes  in  such  case  made  and 
provided,  and  on  the  further  trust  to  pay  the 
smplos,  if  any  there  be,  after  fully  satistying 
and  paying  the  said  creditors  ana  all  proper 
costs  and  charges, to  the  said  Wm.  H.  Locke." 
Although  the  deed  does  not,  in  terms  refer  to 
any  partfenlar  statute,  it  may  be  taken — the 
fact  bdng  so  found — that  the  intention  of  Locke 
and  the  assignors  was  to  have  a  distribution 
made  among  the  creditors  of  the  former,  in 
conformity  with  the  reouirements  of  an  Act  of 
the  Legislature  of  New  Jersey,  passed  April  16, 
18M,  entitled  "  An  Act  to  Secure  to  Creditors 
an  Equal  and  Just  Division  of  the  Estates  of 
Debtors  Who  Convey  to  Assignees  for  the  Ben- 
efit of  Creditors." 

That  Act  provides,  among  other  thines,  that 
every  conveyance  or  assignment  bv  a  debtor,  of 
his  estate,  real  or  personal  or  botn,  in  trust,  to 
an  assignee  for  the  t)eneflt  of  creditors,  shall  be 
made  for  their  equal  benefit  in  proportion  to 
their  several  demands  to  the  net  amount  that 
shall  come  to  the  hands  of  the  assignee  for  dis- 
tribution; and  ^1  preferences  of  one  creditor 
-over  anoUier,  or  whereby  one  shaU  be  first  paid 
or  have  a  greater  proportion  in  respect  to  his 
claim  than  another,  shall  be  deemed  fraudulent 
and  void,  excepting  mortgage  and  judgment 
creditors,  when  the  judgment  has  not  been  by 
confession  for  the  purpose  of  preferring  credit- 
ors (sec  1);  further,  that  the  debtor  shall  annex 
to  his  assigninent  an  inventory,  under  oath  or 
affirmation,  of  all  of  his  property,  together  with 
a  list  of  his  creditors,  and  the  amount  of  their 
respective  claims,  such  inventory  not,  however, 
to  be  conclusive  as  to  the  quanaty  of  the  debt- 
or's estate,  and  tbe  assignee  to  be  entitled  to 
any  other  property,  belonging  to  the  debtor  at 
the  time  of  the  assignment,  and  comprehended 
within  its  general  terms  (sec.  3).  Other  sections 
provide  for  {mblic  notice  by  the  aasiKnee  of  the 
assifiiiDent;  for  the  presentation  oi  claims  of 
creditors;  for  filing  by  the  as8ignee,under  oath, 
of  a  true  inventory  and  valoaoon  of  the  estate; 
for  the  execution  by  him  of  a  bond  in  double 
the  amount  of  such  inventory  or  valuation;  for 
the  recording  of  such  bond;  for  the  filing  witb 
the  derk,of  the  court  of  common  pleas  of  the 
county  of  the  debtor's  residence,  within  three 
months  after  the  date  of  the  assignment,  of  a  list 
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of  an  snch  creditors  as  claim  to  be  such,  and 
the  amotmt  of  their  demands,  first  making  it 
known  by  advertisement  that  all  claims  against 
the  estate  must  be  made  as  prescrit)ed  in  the 
statute,  or  be  forover  barred  from  coming  in 
for  a  dividend  of  said  estate,  otherwise  than  as 
provided;  for  the  rig^t^f  the  assignee  or  any 
creditor  or  person  interested  to  accept  to  tbe 
allowance  of  any  claim  presented;  for  the  ad- 
judication of  such  exceptions ;  for  fair  and 
equal  dividends  from  time  to  time  among  tlie 
creditors  of  the  assets  in  proportion  to  their  re- 
spective claims,  and  for  a  final  accounting  by 
the  assignee  in  the  orphan's  court  of  the  coun- 
ty; such  settlement  and  adjudication  to  be  con- 
clusive on  all  parties,  except  for  assets  which 
may  afterwards  come  to  hand,  or  for  frauds  or 
apparent  error.    Sees.  8-7. 

The  Act  further  provides: 

"  Sec.  11.  If  any  creditor  shall  not  exhibit 
his,  her  or  their  claims  within  the  term  of  three 
months  as  aforesaid,  such  claim  shall  be  barred 
of  a  dividend  unless  the  estate  shaU  prove  suf- 
ficient after  the  debts  exhibited  and  allowed  are 
fuUy  satisfied,  or  such  creditor  shaU  find  some 
other  estate  not  accounted  for  by  the  assignee 
or  assignees  before  distribution,  in  which  case 
such  barred  creditor  shall  be  entitled  to  a  rat- 
able proportion  therefrom. 

Sec.  12.  Whenever  any  assignee  or  assignees, 
as  aforesaid,  shall  sell  any  real  estate  of  such 
debtor  or  debtore  as  is  conveyed  in  trust  as 
aforesaid,  he  or  they  shall  proceed  to  advertise 
and  sell  the  same  in  manner  as  is  now  or  may 
hereafter  be  prescribed  in  the  case  of  an  exec- 
utor or  administrator  directed  to  sell  lands  by 
an  order  of  the  orphan's  court  for  the  payment 
of  the  debts  of  the  testator  or  intestate. 

Sec.  18.  Every  assignee,  as  aforesaid,  shall 
have  RS  full  power  and  authority  to  dispose  of 
all  estate,  real  and  personal,  assigned,  as  tbe 
said  debtor  or  debtors  had  at  the  time  of  the 
assignment,  and  to  sue  for  and  recover  in  the 
proper  name  of  such  assignee  or  assignees, 
everjrthing  belonging  or  appertaining  to  said 
estate,  real  or  personal,  of  said  debtor  or  debt- 
ors, and  shall  have  full  power  and  author- 
ity to  refer  to  arbitration,  settle  and  compound 
and  to  agree  with  any  person  concerning  tbe 
same,  and  to  redeem  all  morteages  and  condi- 
tional contracts,  and  generalhr  to  act  and  do 
whatever  the  said  debtor  or  debtors  mig^t  have 
lawfully  done  in  tbe  premises. 

Sec.  14.  Nothing  in  tliis  Act  shall  be  taken 
or  understood  as  discharging  said  debtor  or 
debtors  from  liabilities  to  their  creditors  who 
may  not  choose  to  exhibit  their  claims  either  in 
regard  to  tiie  persons  of  such  debtors  or  to 
any  estate,  real  or  petsonal  not  assigned  as  af  ore- 
mid,but  with  respect  to  the  creditors  who  shall 
come  in  imder  said  assignment  and  exhibit 
their  demands  as  aforesaid  for  a  dividend,  they 
shall  be  wholly  barred  from  having  after wanls 
any  action  or  suit  at  law  or  equity  gainst  such 
debtors  or  their  representatives,  unless  on  tbe 
trial  of  such  action  or  hearing  in  equity  the 
said  creditor  shall  prove  fraud  in  the  said  debtor 
or  debtors  with  respect  to  the  said  assignment, 
or  concealing  his  estate,  real  or  personal,  wheth- 
er in  possession,  held  in  trust,  or  otherwise." 

The  estate  which  came  into  the  hands  of  the 

assignees  was  converted  into  money  in  New 

Jersey  the  amount  being  nearly  $200,000,  and 
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the  proceeds  for  the  convenience  of  the  amlgrt- 
ees  were  deposited  in  a  bank  in  the  City  of 
New  York.  No  proceedinp  in  bonkraptcy 
were  ever  taken  a^inst  Locke. 

On  the  8d  day  of  February,  1876,  William 
Pickhardt  and   Adolph  Kutfoff  recovered   a 
judgment  against  Loc|{e  in  the  Supreme  Court 
of   the  City  and   County  of  New  York  for 
$3,086  85.   Upon  that  judgment,  execution  was 
issued  and  returned  unsatisfied.  Subsequently, 
May  27, 1876,  in  certain  proceedings,  before  one 
of  the  Judges  of  tliat  court,  supplementary  to 
the  return  of  execution,  Thomas  Boese,  plaint- 
iff in  error,  was  appointed  Receiver  of  the  prop- 
erty of  Locke,  and  having  executed  a  bond  for 
the  faithful  discharge  of  the  duties  of  his  trust, 
be  obtained  an  order  from  the  same  court  giv- 
ing him  authority,  as  Receiver,  to  bring  an  ac- 
tion against  the  assignees  of  Locke.  Thereupon, 
June  9, 1876,  he  commenced  this  action.  It  pro- 
ceeds upon  these  groimds:  1.  That  the  indebt- 
edness from  Locke  to  Pickhardt  and  KutrofC 
arose  in  New  York,  where  they  reside,  before 
the  making  of  said  assignment;  2.  That  the  Stat- 
nte  of  New  Jersey  with  reference  to  or  under 
which  said  assignment  was  made  was,  by  force 
of  the  Bankruptcy  Act  of  1867  [14  Stat,  at  L., 
617],  suspended  and  of  no  effect;  8.  That  the 
assignment  was  fraudulent  and  void  by  the  laws 
of  New  Jersey,  in  that  it  was  made  with  the 
intent  upon  the  part  of  Locke  to  hinder,  delay 
and  defraud  his  creditors,  and  in  that  be  had  a 
large  amount  of  money  and  other  property 
which  he  fraudulently  retained  to  his  own  use 
and  did  not  surrender  to  the  assignees. 

The  prayer  of  the  complaint,  the  allegations 
of  which  were  fully  met  by  answer,  was  for 
Judgment  against  the  defendants;  that  the  as- 
signments be  adjudged  fraudulent  and  void; 
and  that  the  defendants  be  required  to  account 
to  plaintiff  for  all  the  property  and  money  re- 
ceived or  to  which  they  are  entitled  under  and 
by  virtue  of  said  assignment.  It  was  conceded 
at  the  hearing  that  defendants  had  in  their 
bands,  of  the  proceeds  of  the  sale  of  the  assigned 
proper^,  an  amount  sufficient  to  pay  the  judg- 
ment of  Pickhardt  and  Kutroff. 

The  Supreme  Court  of  New  York,  both  in 
General  and  Special  Term,  sustained  the  action 
and  gave  judgment  against  the  assignees  in 
favor  of  Boese,  as  Receiver,  for  the  amount  of 
the  demand  oil  Pickhardt  and  Kutroff..  But 
in  the  Court  of  Apx>eal8  that  judgment  was  re- 
versed, with  directions  to  enter  judgment  for 
the  defendants. 

We  dismiss  from  consideration  all  suggestions, 
in  the  pleadings,  of  actual  fraud  upon  the  part 
either  of  Locke  or  of  his  assignees.  The  court 
of  original  lurisdiction  found  as  a  fact,  and  up- 
on that  baas  the  case  was  considered  by  the 
Court  of  Appeals,  that  the  assignment  wis 
executed  and  delivered  by  the  former  and  ac- 
cepted by  the  latter  in  good  faith  and  without 
any  purpose  to  hinder,  delay  or  defraud  any 
creditor  of  Locke.  It  is  further  found  as  a 
fact  that  the  assignment  was  made  with  the  in- 
tent, bona  fide,  to  make  an  equal  distribution 
of  the  proceeds  of  the  trust  estate  among 
creditors,  in  conformity  with  the  local  statute. 
The  Supreme  Court  of  New  York  ruled  that 
the  Statute  of  New  Jersey  was  in  its  nature  and 
cdDFect, «  bankrupt  law,  and  the  power  conf  emd 
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lay  or  defraud  creditors.  In  order  to  obtain  that 
advantage  or  preference,  the  plaintiS  in  error 
relies  on  the  paramount  force  of  the  Bankrupt 
Act,  the  primary  object  of  which,  as  this  court 
has  frequently  announced,  was  to  secure  equal- 
ity among  the  creditors  of  a  bankrupt.    Mayer 
T.HeUman,  91  U.  8.,  MUXXni.,  878];  iSeed  v. 
Melntyre,  98 U.  8. ,  509  [XXV. ,  172];  Budianan 
V.  SmiVi,  16  WaU.,  277  [88  U.  S.,  XXL,  280]. 
It  can  hardly  be  that  a  court  is  obliged,  in  yin- 
dication  of  an  Act  of  Congress,  to  fend  its  aid 
to  those  who,  neglecting  or  refusing  to  avail 
themselves  of  its  provisions,  seek  to  accomplish 
endsinconfflstent  with  that  equality  among  cred- 
itors which  those  provisions  were  designed  to 
secure.    If  it  should  be  assumed,  for  the  pur- 
poses of  this  case,  that  the  Statute  of  New  Jer- 
sey was,  as  to  each  and  all  of  its  provisions, 
suspended  when  the  Bankrupt  Act  of  1867  was 
pasKd,  it  does  not  follow  that  the  assignment 
by  Locke  was  ineffectual  for  every  purpose. 
Certainly,  that  instrument  was  sufficient  to 
pass  the  title  ftam  Locke  to  his  assignees.    It 
was  good  88  between  them,  at  least  until  Locke 
in  some  appropriate  mode,  or  by  some  proper 
proceedings,  manifested  a  right  to  have  it  set 
a^e  or  canceled  upon  the  ground  of  a  mutual 
mistake  in  supposing  that  the  local  Statute  of 
1846  was  inoperative.    And  in  the  absence  of 
iKOCeedin^  in  the  bankruptcy  court  impeach- 
mg  the  assignment,  and  so  long  as  Locke  did  not 
object,  the  assignees  had  authority  to  sell  the 
proper^  and  dutribute  the  proceeos  among  all 
the  cretutors,  disregarding  so  much  of  the  deed 
of  assignment  as  required  the  assignees,  in  the 
dj^bution  of  the  proceeds,  to  conform  to  the 
local  statute.    The  assignment  was  not  void  as 
between  the  debtor  and  the  assignees  simply 
because  it  provided  for  the  distribution  of  the 
proceeds  of   the  property  in  pursuance  of  a 
statute,  none  of  the  provisions  of  which,  it  is 
claimed,  were  then  in  force.  Had  this  suit  been 
framed  for  the  purpose  of  compelling  the  as- 
aignees  to  account  to  all  the  creditors  for  the 
proceeds  of  the  sale  of  the  property  committed 
to  their  hands,  without  discrimination  against 
those  who  did  not  recognise  the  assignment  and 
exhitrit  their  demands  within  the  time  and  mode 
prescribed  by  the  New  Jersey  Statute,  a  wholly 
different  question  would  have  been  presented 
for  determination.     It  has  been  fram^  mainly 
upon  the  idea  that  by  reason  of  the  mistake  of 
Locke  and  his  assignees  in  supposing  that  the 
property  could  be  administered  under  the  pro- 
viaona  of  the  local  Statute  of  1846,  even  while 
the  Bankrupt  Act  was  in  force,  the  title  did  not 
paaa  for  the  benefit  of  the  creditors  according  to 
their  respective  legal  rights.  In  this  view,  as  has 
been  indicated,  we  do  not  concur. 

We  are  of  opinion  that,  except  as  against  pro- 
ceeding instituted  under  the  Bankrupt  Act  for 
the  purpose  of  securing  the  administration  of 
the  property  in  the  btmkruptcy  court,  the  as- 
atenment,  luving  been  made  without  intent  to 
hSider,  delay  or  defraud  creditors,  was  valid, 
for  St  least  the  purpose  of  securing  an  equal 
distribution  of  the  estate  among  all  the  creditors 
of  Ix>clce  in  proportion  to  their  several  demands. 
Seed^.Meln^re,  08  U.  S.,  609  [XXV.,  172],  and 
cooaequently,  we  adjudge  only  that  the  plaint- 
iff in  error  is  not  entitled,  by  reason  of  any  con- 
flict berween  the  local  statute  and  the  Bankrupt 
Act  of  1667,  or  by  force  of  the  before  mentioned 
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judgment  and  the  proceedings  thereunder,  to 
the  possession  of  the  assigned  property  or  of 
its  proceeds,  as  against  the  assignees,  or  to  ft 
priority  of  claim  for  the  benefit  of  Pickhardt 
and  Eutrofl  upon  such  proceeds. 

Hiejvdgmeni  i%  aJJWmed. 

True  copy.    Test: 

James  H.  MoEenney,  Clerk,  Sup.  Court,  \5.  & 

Mr.  .TimAEm  Matthews,  dissenting: 

Mr.  Jiutiee  MUler,  Mr.  JusUee  Qrevy,  Mr, 
Jutiiee  Blatehford,  and  myself,  are  unable 
to  agree  with  the  opinion  and  iudgment  of  the 
court  in  this  case.  The  grounds  of  our  dissent 
may  be  very  generally  and  concisely  stated  as 
follows : 

The  New  Jersey  Statute  of  AprU  16, 1846, 
the  validity  and  effect  of  which  are  in  ques- 
tion, is  an  insolvent  or  bankrupt  law,  which 
provides  for  the  administration  of  the  assets  of 
debtors  who  make  assignments  of  all  their  as- 
sets to  trustees  for  creditors,  and  for  their  dis- 
charge from  liabilities  to  creditors  sharing  in 
the  distribution.  It  was  accordingly  in  conflict 
with  the  national  Bankrupt  Act  of  1867  [14 
Stat,  at  L.,  517]  when  the  latter  took  effect,  and 
from  that  time  became  suspended  and  without 
force  until  the  repeal  of  the  Act  of  Congress. 
It  is  conceded  that  the  14th  section,  which  pro- 
vides for  the  discharge  of  the  debtor,  is  void  by 
reason  of  this  conflict  and,  in  our  opinion,  this 
carries  with  it  the  entire  statute.  For  the  stat- 
ute is  an  entirety,  and  to  take  away  the  dis- 
tinctive feature  contained  in  the  14Ui  section 
destroys  the  system.  It  is  not  an  independent 
provision,  but  an  inseparable  part  of  the  scheme 
contained  in  the  law. 

This  being  so,  the  assignment  in  the  present 
case  must  be  regarded  as  unlawful  and  void  as 
to  creditors,  for  it  was  made  in  view  of  this 
statute  and  to  be  administered  under  it.  Such 
is  the  express  recital  of  the  instrument  and  the 
finding  of  the  fact  by  the  court.  It  is  as  if  the 
provisions  of  the  Act  had  been  embodied  in  it 
and  it  had  declared  expressly  that  it  was  exe- 
cuted with  the  proviso  that  no  distribution 
should  be  made  of  any  part  of  the  debtor's  estate 
to  any  creditor,  except  upon  condition  of  the 
release  of  the  unpaid  portion  of  his  claim. 

It  is  not  possible,  we  think,  to  treat  the  as- 
si^ment  as  though  the  law  of  the  State  in 
view  of  which  it  was  made,  and  subject  to  the 
provisions  of  which  it  was  intended  to  operate, 
had  never  existed,  or  had  been  repealed  before 
its  execution  ;  because  there  is  no  reason  to 
believe  that,  in  that  state  of  the  case,  the  debtor 
would  have  made  an  assignment  on  such  terms. 
To  do  so  is  to  construct  for  him  a  contract  which 
he  did  not  make  and  which  there  is  no  evidence 
that  he  intended  to  make.  It  must  be  regarded, 
then,  as  a  proceeding  under  the  Statute  of  New 
Jersey,  and  as  such,  with  that  statute,  made 
void,  as  to  creditors,  by  the  national  Bankrupt 
Act  of  1867.  Otherwise  that  uniform  rule  as 
to  bankruptcies,  which  it  was  the  policy  of  the 
Constitution  and  of  the  Act  of  Congress,  pur- 
suant to  it,  to  provide,  would  be  defeated.  No 
title  under  it,  therefore,  could  pass  to  the  de- 
fendants in  error,  and  the  judgment  creditors 
who  acquired  a  lien  upon  the  fund  in  their 
hands  were  by  law  entitled  to  appropriate  it, 
as  the  property  of  their  debtor,  to  the  payment 
of  their  claims, 
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For  these  reasons  we  are  of  opinion  tliat  the 
judgment  of  the  Court  of  Appeala  of  New  York 
should  t)e  reversed. 

True  aop7.    Test : 

James  H.  HoEenner,  Clerk,  Sup.  Oourd  IT.  B. 


In  the  Matter  of  the  Application  of  THE  D£- 
VOE  MANUFACTURING  COMPANY,  for 
a  Writ  of  Prohibition. 

(See  S.  0.,  Reporter's  ed.,  Kn-417.) 

Dittrict  CourU.jvritdietion  cf—territoridllimiU 
—boundary  bettetm  State*— boundaria  cfjvdi- 
eial  diitriet. 

*  1.  The  District  Oourtof  the  United  Statesfor  the 
District  of  New  Jersey  has  Jurisdiction  of  a  suit  in 
admiralty,  in  penonam,  agunst  a  New  Torlc  Corpo- 
ration, where  it  acquires  such  Jurisdiction  by  the 
seizure,  under  process  of  attachment,  of  a  vessel  be- 
longrinar  to  such  Oorporation,  when  such  vessel  is 
afloat  in  the  Kill  van  Kull,  between  Staten  Island 
and  New  Jersey,  at  the  end  of  a  dock  at  Bayonne, 
New  Jetser,  at  a  place  at  least  300  feet  below  high 
water  mark,  and  nearly  the  same  distance  below  low 
water  mark,  and  is  fastened  to  said  dock  by  means 
of  a  line  runnins  from  the  vessel  and  attached  to 
spiles  on  ihe  dock. 

2.  A  vessel  so  situated  is  wltUn  the  territorial  lim- 
its of  the  State  of  New  Jersey  and  of  the  District  of 
New  Jersey,  and  is  notwitbm  the  territorial  limits 
of  the  State  of  New  York,  or  of  the  Bastem  District 
of  New  York. 

3.  The  subject-matter  of  the  dispute  as  to  bound- 
ary between  New  York  and  New  Jersey  explained, 
and  the  settlement  as  to  the  same  made  by  the  asree- 
ment  of  September  18, 1838,  between  the  two  States, 
as  set  forth  in,  and  consented  to  by,  the  Act  of  Con- 
gress of  June  S,  1834,  ch.  126, 4  Stat,  at  L.,  108,  inter- 
preted. 

4.  When  Oongreas  enacts  that  a  Judicial  district 
shall  consist  of  a  State,  the  boundaries  of  the  district 
vary  afterwards  us  those  of  the  State  vary. 

[No.  18,  Orig] 
Submitted  Apr.  9, 1883.    Bedded  May  7, 1888. 

PETITION  for  a  writ  of  prohibition. 
The  liistoiy  and  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court. 

Mr.  Henry  J.  Seudder,  for  petitioner: 

The  office  of  the  writ  of  prohibition  is  to  pre- 
vent an  unlawful  assumption  of  jurisdiclion;  it 
lies  to  a  court  of  admmilty,  only  when  that 
court  is  acting  in  excess  of  its  jurisdiction. 

Mc  parte  Chi-don,  104 U.  S.,  516  (XXVI., 814); 
ExparU  Easton,  95  U.  S.,  77  (XXTV.,  876V 

The  respondent  or  petitioner  has  no  reoress 
by  appeal.  If  it  appear  in  order  to  try  the  mer- 
its of  the  action,  it  confesses  jurisdiction;  ap- 
pearing speciaUy  to  deny  jurisdiction  only,  it 
IS  met  by  an  order  denying  its  motion  for  relief 
from  the  co^izance  of  the  court,  and  has  no 
appeal  from  that  order. 

TolaTid  V.  Sprague,  13  Pet,  830. 

In  constituting  the  States  of  New  Jersey  and 
New  York  respectively,  districts,  the  Legisla- 
ture designed  to  conform  these  districts  to  the 
then  understood  and  recognized  jurisdictional 
limits  of  the  two  States. 

The  jurisdiction  of  the  State  of  New  York  in 
1789  extended  to  low  watermark  along  the  Jer- 
sey shore,  including  the  Kill  van  KuU,  and  the 
District  of  New  York  was  co-extensive  with 
such  jurisdictional  limits  of  the  State. 

The  grant  by  James  must  be  treated  as  a  royal 

*Head  notes  by  Mr.  JutUce  Blatohiobd. 
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grant,  and  nothing  held  by  Intendment  agtinit 
It  or  m  favor  of  the  grantee. 

Martin  r.  TTaAf^H,  16  Pet,  867. 

None  of  the  States  enlai^ged  its  territorial  lim- 
its over  those  in  its  provincial  character  by  Uie 
mere  operation  of  mdependence  from  the  mt- 
ereignty  of  the  mother  counb^,  and  the  rule  tp- 
ilied  to  New  Jersey  by  the  U.  S.  Circuit  Court 
1  Oorfieid  v.  Coryea,i^»^  (C.  C),  871,  ssto 
the  Delaware  Bay  and  River  is  applicable  to  tlie 
eastern  shore  of  the  State,  upon  the  waten  of 
the  Kill  van  Kull  and  Hudson  River. 

Bdndly  t.  AnOtony,  6  Wheat.,  874. 

The  limits  of  New  Jersey  as  a  Province  ms 
recognized  bv  the  authorities  of  that  State  as 
the  shore  or  low  water  mark  of  the  waters  of 
the  Hudson  and  New  York  Bay  80H»Ued,  in- 
clusive of  the  Kill  van  Kull,  and  oontinned  ao 
to  be  recognized  until  the  beginning  of  tbepm- 
ent  century. 

State  V.  Babeoek,  1  Yroom,  83. 

The  jurisdiction  of  the  State  of  New  York, 
therefore,in  1789,  covered  the  place  of  the  seizore 
tmder  consideration  here,  and  the  District  of 
New  York  equally  covered  it;  and  unless  arane 
change  has  been  eiffected  by  the  National  Legis- 
lation In  the  extent  of  that  district,  it  still  em- 
braces it  and  the  District  Court  of  New  Jersey 
has  no  jurisdiction  over  it. 

State  legislation  cannot  affect  the  territorial 
extent  of  tue  federal  districts;  and  hence,  what- 
ever has  been  done  by  the  respective  Districts 
of  New  York  and  New  Jersey,  can  engage  at- 
tention only  so  far  as  Congress  may  have  deter- 
mined such  acts  to  be  capable  of  forming  the 
foundations  of  its  definitions  of  districts. 

Congress,  however,  has  not  changed  the  hni- 
its  of  me  District  of  New  Jersey. 

Mr.  Franklin  A.  Wilcox,  eoi^ra,  cited  the 
following  authorities: 

UaU  T.  Detoe  Mfg.  do.,  14  Fed.  Rep.,  188; 
The  L.  W.  Eaton,  9  Ben.,  289;  People  v.  B.  B. 
a>.,  43N.Y.,  891;  fltoto  V.  SoAooofc,  1  Vroom.«a 

Mr.  JtuUee  Blatehford  delivered  the  0{fa- 
ion  of  the  court: 

The  question  involved  in  this  case  is  as  to  the 
territorial  jurisdiction  of  the  District  Court  of 
the  United  States  for  the  District  of  New  Jersey. 
In  April,  1882,  a  libel  In  admiral^r,  inpenonom, 
for  damages  growing  out  of  a  collision,  was  filed 
in  that  court  against  The  Devoe  Manufacturing 
Company,  a  New  York  Corporation.  In  Octo- 
ber, 1882,  process  was  issunl  by  the  the  court 
to  tiie  marshal,  commanding  him  to  cite  the  re- 
spondent if  it  should  be  found  in  the  district 
and,  it  it  could  not  be  there  found,  to  attach  its 
goods  and  chattels  within  the  district.  On  this 
process,  the  marshal  seized  a  tug  belonging  to 
the  Corporation  and  made  return  that  be  baa  at- 
tached tiie  tug,  as  its  property.  At  the  time  of 
the  seizure,  the  tug  was  afloat  in  the  Kill  van 
Kull,  between  Staten  Island  and  New  Jersey, 
at  the  end  of  a  dock  at  Bayonne,  New  Jersey, 
at  a  place  at  least  800  feet  below  bi^  wata 
mark  and  nearly  the  same  distance  below  low 
water  mark,  and  about  half  a  mile  from  the  en- 
trance of  the  Kill  into  the  Bay  of  New  York, 
and  was  fastened  to  the  dock  by  means  of  aliM 
or  fastening  running  from  the  tu^  and  attached 
to  spiles  on  the  dock,  and  was  l3ring  dose  up  to 
the  dock.  The  respondent.  Insisting  that  M* 
tug,  when  seized,  was  within  the  ezcIosiTB  jo- 
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risdiction  of  the  Eastern  District  of  Kew  York 
and  not  within  the  Jurisdiction  of  the  District  of 
New  Jersey,  applied  to  the  court  to  set  aside  the 
service  of  the  process.  The  court  denied  the 
application,  holding  that  the  tug,  being,  when 
seized,  fastened  to  a  wharf  or  pier  on  the  west- 
em  side  of  the  EJll  van  Kull,  was  within  the 
exclusive  jurisdiction  of  the  District  of  New 
Jersey.  "Aie  respondent  now  applies  to  this 
court  to  issue  a  writ  of  prohibition  to  the  District 
Court,  restraining  it  from  exercising  the  juris- 
diction so  assertM. 

By  section  2  of  the  Act  of  September  24, 1789, 
"  To  establish  the  judicial  courts  of  the  United 
States,"  ch.  20, 1  Stat,  at  L.,  78,  the  United 
States  were  divided  "  into  thirteen  districts,  to 
he  limited  and  called  as  foUows:  *  *  •  one 
to  consist  of  the  State  of  New  York,  and  to  be 
called  New  York  District;  one  to  consist  of  the 
State  of  New  Jersey,  and  to  be  called  New  Jer- 
sey District,"  and  by  section  8,  a  court  called 
a  district  court  was  created  in  each  of  said  dis- 
tticts,  and,  by_  section  9,  exclusive  original  cog- 
nizance was  given  to  such  district  coiuts,  of  all 
dvil  causes  of  admiralty  and  maritime  jurisdic- 
tion, within  Uieir  respective  districts.  By  these 
provisioos,  the  territorial  limits  of  the  respective 
States  of  New  York  and  New  Jersey  were  made 
the  territorial  limits  of  the  respective  judicial 
Districts  of  New  York  and  New  Jersey. 

By  section  1  of  the  Act  of  April  9, 1814,  ch., 
49,  8  Stat,  at  L.,  120,  it  was  enacted  that  the 
State  of  New  York  "  Shall  be  and  the  same  is 
hereby  divided  into  two  districts,  in  manner 
following,  to  wit:  the  Counties  of  Rensselaer, 
Albany,  Schenectady,  Schoharie  and  Delaware, 
together  with  all  that  part  of  the  said  State  lying 
south  of  the  said  above  mentioned  counties, 
shall  compose  one  district,  to  be  called  the 
Southern  District  of  New  York;  and  all  the  re- 
maining part  of  the  said  State  shall  compose  an- 
otlier  district,  to  be  called  the  Northern  District 
of  New  York."  By  virtue  of  this  Act,  all  that 
part  of  the  State  of  New  York  which  was 
bounded  on  the  line  between  New  York  and  New 
Jersey  fell  within  the  Southern  District  of  New 
York.  The  boundary  line  between  the  States 
■dU  formed  the  boundary  line^  of  jurisdiction 
between  the  districts. 

By  section  8  of  the  Act  of  April  8, 1818,  ch., 
32,  8  Stat,  at  L.,  414,  the  Counties  of  Albany, 
Rensselaer,  Schenectady,  Schoharie  and  Dela- 
ware were  transferred  from  the  Southern  Dis- 
trict of  New  York,  to  the  Northern  District  of 
New  York,  but  the  boimdaries  of  the  Southern 
District  of  New  York  were  otherwise  not  al- 
tered. 

A  dispute  existed  for  a  long  time  between  the 
States  of  New  York  and  New  Jersey  respecting 
the  boundary  line  between  them  as  to  property 
and  jurisdiction.  The  history  and  circum- 
stances of  this  dispute,  some  particulars  of 
which  are  to  be  found  in  the  reports  of  the  cases 
of  ataU  v.  Babeock,  1  Vroom  [80  N.  J.  L.l,  29; 
PHopU  V.  J?.  A  Cb..  42  N.  Y.,  288;  and  Halt  v. 
Deooe  MJg.  Co.,  14  Fed.  Rep.,  188,  are  not  ma- 
terial to  tiie  determination  of  this  case,  in  the 
view  we  take  of  it,  any  further  than  to  show 
wlist  was  the  subject-matter  of  the  dispute.  For 
the  purpose  of  having  it  settled,  the  State  of  New 
Jetaey  filed  a  bill  in  equity  in  this  court  against 
the  State  of  New  York,  in  February,  1829. 
ThatbiUsetsforththepatentof  March  12, 1664, 1 
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from  Charles  the  Second  to  the  Duke  of  York; 
the  conveyance  of  lease  and  release  by  the  Duke 
of  York,  of  June  24,  1664,  to  Lord  Berkeley 
and  Sir  Qeorge  Carteret,  of  land  constituting 
the  State  of  New  Jersey;  Qie  division  of  the 
land,  by  various  conveyances,  Into  East  New 
Jersey  and  West  New  Jersey,  its  settlement  and 
the  institution  of  proprietary  governments  there- 
in, which  continued  until  May,  1702,  when  the 
proprietors  surrendered  their  right  of  govern- 
ment to  Queen  Anne;  and  the  uuion  of  the  two 
divisions  into  one  Province  and  government, 
under  the  Crown  of  England,  whidi  continued 
until  July  4,  1776.    The  bill  sets  forth  that  the 
Hudson  River  was,  by  the  said  grants,  the  divid- 
ing boundary  between  New  Jersey  and  New 
York,  and  New  Jersey  was  bounded  on  her 
eastern  shores  by  the  waters  formed  by  the  con- 
fluence of  the  Hudson  and  East  Rivers  and  also 
by  the  waters  of  Staten  Island  Sound  or  Kill 
van  Kull  or  Arthur  Eull,  which  sound  is  dis- 
tinct from  Hudson  River  or  Bay ;  that,  soon  after 
the  grant  to  Berkel^  and  Carteret,  the  inhabit- 
ants of  East  New  Jersey  proceeded  to  use  the 
waters  of  the  Hudson  and  sound  adjoining  the 
New  Jersey  shore,  for  the  purposes  of  fishing, 
navigation,  wharfln^  and  other  purposes,  and 
erected  docks  and  piers  at  Jersey  City  and  Ho- 
boken,  and  on  the  shores  of  the  Hudson,  and 
far  beyond  low  water  mark,  without  interrup- 
tion from  the  inhabitants  or  public  authorities 
of  New  York,  and  the  citizens  of  New  Jersey 
had  always  exercised  full  and  absolute  right  and 
enjoyment  over  the  River  Hudson  and  the  other 
adjoining  waters  to  the  midway  or  channel 
thereof,  and  also  a  common  right  of  navigation 
and  use  over  the  whole  of  the  river  and  divid- 
ing waters  in  common  with  the  State  of  New 
York;  that,  by  the  fair  construction  of  the  said 
grants  and  by  the  principles  of  public  law,  New 
Jersey  is  entitled  to  the  exclusive  jurisdiction 
and  property  of  and  over  the  waters  of  the  Hud- 
son River  from  the  41st  degree  of  latitude  to 
the  Bay  of  New  York,  to  the  flum  agua,  or 
middle  of  the  river,  and  to  the  midway  or  chan- 
nel of  the  Bay  of  New  York  and  the  whole  of 
Staten  Island  Sound,  together  with  the  land 
covered  by  the  water  of  th»river,bay  and  sound, 
in  the  like  extent;  that,  while  the  said  two 
States  were  Colonies,  New  York  became  wrong- 
fully possessed  of  Staten  Island  and  the  other 
small  islands  in  the  dividing  waters  between  the 
two  States;  that  the  possession  thus  acquired  by 
New  York  had  been  since  ac(}uiesced  in,  New 
York  insisting  that  her  possession  of  said  islands 
had  established  her  title;  that  New  York  has  no 
other  pretense  of  title  to  said  islands  but  ad- 
verse pcKSsession;  that,  as  such  possession  has 
been  uniformly  confined  in  its  exercise  to  the 
fast  land  thereof,  the  title  of  New  Jersey  to  the 
whole  waters  of  the  Staten  Island  Sound  re- 
mains clear  and  absolute  in  New  Jersey,  accord- 
ing to  the  terms  of  said  grants;  that,  though  the 
people  of  the  State  of  New  York  formerly  rec- 
ognized the  rights  and  jurisdiction  of  New  Jer- 
sey as  so  set  forth,  they  had  lately  asserted  an 
aljsolute  and  exclusive  right  of  property,  juris- 
diction and  sovereignty  over  all  the  waters  of 
the  Hudson  River  and  Bay  and  Staten  Island 
Sound,  and  that  quite  up  to  high  water  mark  on 
the  New  Jersey  shore,  and,  by  late  public  stat- 
utes, had  extended  the  west  hues  of  her  coun- 
ties lying  opposite  to  New  Jersey,  on  the  east 
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side  of  the  Hudson  River,  to  the  west  bank  of 
the  river,  and  had  enforced  the  s^d  unjust  pre- 
tension by  enacting  tliat  penalties  should  be 
imposed  on  any  person  who  should  execute,  or 
attempt  to  execute,  civil  or  criminal  process  on 
«ny  part  of  the  dividing  waters  by  virtue  of 
any  other  authority  than  her  own  laws ;  that, 
under  color  of  said  statutes,  her  officers  had  oc- 
casionally executed  process  on  the  west  side  of 
Hudson  River  and  on  the  wharves  so  erected 
on  the  west  bank  of  the  river,  within  the  terri- 
tory and  jurisdiction  of  New  Jersey;  that  New 
York  pretends  that  all  that  part  of  said  tract  of 
«ountry  granted  to  the  Duke  of  York,  and 
"which  he  did  not  convey  to  Berkeley  and  Car- 
teret, remained  in  him;  tliat  no  part  of  Hudson 
River  was  granted  to  Berkeley  and  Carteret; 
and  that,  when  New  York  became  an  independ- 
ent State,  all  the  said  domain  of  the  Duke  of 
York,  with  the  Hudson  River  and  the  other  di- 
viding waters,  vested  in  full  propriety  and  sov- 
ereignty in  New  York,  and  that  New  York  has 
always  claimed  and  possessed  the  same  accord- 
inglv;  that  New  Jersey  insists  that,  in  the  grants 
to  Berkeley  and  Carteret,  the  equal  use  and 
property  of  the  River  Hudson  and  Sound  is  ex- 
pressly and  in  terms  conveyed  to  them  and,  ac- 
cordingly, Berkeley  and  Carteret  and  their 
grantees  and  assigns  before  the  Revolution,  and 
New  Jersey,  as  one  of  the  United  States,  since 
the  Revolution,  had  always  claimed,  exercised, 
occupied,  and  enjoyed  right,  title  and  jurisdic- 
tion, as  well  over  the  teiritoiy  as  the  waters  of 
Hudson  River  and  Bay,  equal  in  extent  to  those 
used  and  exercised  by  New  York;  that  the  citi- 
zens of  New  Jersey,  both  before  and  since  the 
Revolution,  under  the  authority.  Jurisdiction 
and  control,  as  well  of  the  colonial  as  of  the 
state  government  of  New  Jersey,  had,  ever  since 
the  first  settlement  of  the  Colony,  tued,  occu- 
pied and  enjoyed  the  territory  and  waters  of  the 
Hudson  River  and  Bay  and  Staten  Island  Sound, 
and  all  other  dividing  waters  between  the  said 
States,  by  building  and  constructing  docks  and 
wharves  thereon  extending  far  below  low-water 
mark  on  the  westerly  shores  thereof,  by  locating 
and  appropriating  several  fisheries  therein,  and 
exercising  the  rights  of  common  fishery  in  other 
parts  thereof,  by  locating  and  appropriating 
oyster  grounds  therein  and  planting  them  with 
oysters  under  rights  derived  from  New  Jersey, 
and  by  navigating  the  same  with  her  ships  and 
vessels,  which  would,  at  pleasure,  lie  at  anchor 
in  the  Hudson  River,  Bay  and  Sound,  and  also 
by  the  doclcs  and  whairves  so  constructed  under 
the  authority  and  jurisdiction  of  New  Jersey, 
without  interruption,  and  by  various  other  acts 
and  uses;  that,  even  though  said  grants  may  not 
have  convened  any  right  of  property  in  said 
river,  yet,  inasmuch  as  no  part  of  said  river  was 
ever  granted  to  the  Colony  of  New  York,  it  re- 
mained in  the  Duke  of  York  until  his  accession 
to  the  throne  of  England,  in  1685,  when  said 
river  became  re-annexed  to  the  Crown  by  his 
accession  thereto,  and  remained  a  royal  river 
until  the  American  Revolution  and,  upon  the 
independence  of  New  York  and  New  Jersey 
being  achieved,  this  public  navigable  river  be- 
came the  common  boundary  of  Uic  two  States, 
with  a  right  of  property  and  jurisdiction  in 
each  to  the  midway  thereof;  that,  at  the  time  of 
the  said  grants  to  the  Duke  of  York  and  from 
him  to  Berkeley  and  Carteret,  and  for  many 
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years  after,  the  general  understanding  of  iH 
parties  interested  in  the  snbiect-matter  of  those 
grants  was,  that  no  part  oi  the  waters  of  Uie 
Hudson  River  belonged  to  New  Yo^;  batnid 
river,  so  far  as  re-spected  the  Colony  of  New 
York,  her  counties  and  the  City  of  New  Yorii 
especially,  was  the  mere  natural  boundary  of 
the  said  Colony,  in  which  no  right  of  property 
existed  or  coula  exist;  that  all  the  ancient  giants 
made  by  the  Duke  of  Yort;  to  individuab,  while 
he  remained  a  Duke  and  after  he  became  the 
Kin^,  or  by  the  colonial  government  established 
by  him  in  the  State  of  New  York,  are  limited 
to  low  water  mark  on  the  east  side  of  the  Hud- 
son River;  that  the  first  charter  to  the  City  of 
New  York,  made  in  1686,  gives  the  city  bound- 
ary and  assigns  to  it  all  ManhiUtan  Island  as  fiir 
as  low  water  mark;  that  the  Colonial  Legisla- 
ture of  New  York,  by  an  Act  passed  in  1681, 
revised  the  previous  Act  or  Ordinance  laying 
ofF  several  counties  in  New  Yoi4;,and  the  county 
boundaries  fixed  by  the  said  Revised  Statntes 
were  prescribed  and  based  upon  the  prindide 
that  New  York  had  no  claim  to  the  waters  on 
the  New  Jersey  side  of  the  Hudson,  the  City 
and  County  of  New  York  and  the  Counties  of 
Westchester  and  Dutchess  being  exi»«8sly  lo- 
cated on  the  east  tiank  of  the  Hudson;  and  that 
New  Jersey  had  uniformly  resisted  and  omxised 
said  encroachments  and  pretensions  of  New 
York  from  their  first  existence.  The  bill  prays 
that  the  eastern  boundary  line  between  New 
Jersey  and  New  York  may  be  ascertained  and 
established  ;  that  the  rights  of  property,  jnrb- 
diction  and  sovereignty  of  New  Jersey  may  be 
confirmed  to  theJUum  amia  or  middle  of  Hud- 
son River,  from  the  4l8t  degree  of  north  latitude 
on  said  river  through  the  whole  line  of  the  east- 
em  diore  of  New  Jersey,  as  far  as  said  river 
washes  and  bounds  New  Jersey,  down  to  tte 
Bay  of  New  York  and  to  the  channel  or  niidway 
of  the  said  bay,  and  to  all  the  waters  and  the 
land  they  cover  lying  between  the  New  Jerrey 
shore  and  Staten  Island,  and  all  other  waters 
washing  the  southern  shores  of  New  Jeraej 
within  and  above  the  Narrows;  that  New  Jers^ 
may  be  quieted  in  the  full  and  free  enjoyment 
of  her  property^  jurisdiction  and  sovereignty  in 
said  waters;  and  that  the  right,  title,  jurisdic- 
tion and  sovereignty  of  New  Jersey  in  and  over 
the  same,  as  part  of  her  public  domain,  may 
be  confirmed  and  established  by  the  decree  at 
this  court. 

The  averments  made  by  New  Jersey  In  said 
bill  show  what  claims  she  made,  and  what  her 
understanding  was  as  to  the  claims  made  by 
New  York,  and  as  to  the  assertion  of  claims 
theretofore  by  the  respective  States.  It  is  al- 
leged by  the  counsel  for  the  applicant  that,  in 
early  colonial  times,  the  waters  surrounding 
Staten  Island  were  regarded  as  the  waters  m 
the  Hudson  River,  and  Staten  Island  was  re- 
garded as  l^g  in  the  waters  of  the  Hudson 
River;  that,  in  the  grant  to  Berkeley  and  Carter- 
et, New  Jersey  was  bounded  on  the  east,  partly 
by  the  main  sea  and  partly  by  the  Hudson  Riv- 
er; that  the  same  boundary  was  contained  in 
the  subsequent  grant  of  Bast  Jenqr  to  Carteret: 
that,  in  1682  and  again  in  1709,  the  L^idatnre 
of  East  Jersey,  by  statute,  bounded  Bosrea 
County,  the  site  of  the  present  dispute,  on  tiie 
Bay  and  the  Hudson  River  ;  that  such  legisla- 
tion of  New  Jeney  as  to  the  boundary  ocBw- 
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gen  County  remained  unchanged  until  1807 ; 
tiiat  the  Montgomerie  charter  to  the  City  of 
New  York,  in  1730,  expressed  the  jurisdiction 
of  that  city  as  extending  "to  low  water  mark  on 
the  west  side  of  the  North  River,  or  so  far  as 
the  limits  of  our  said  province  extend  there  ;" 
and  that  the  boundaries  of  New  York  were  as- 
serted by  It,  in  its  Revised  Statutes  of  1880,  to 
embrace  the  waters  of  Kill  van  Eull  to  low 
water  mark  on  the  New  Jersey  side. 

The  matters  in  dispute  between  the  two 
States  as  to  boundary  being  those  thus  set  forth, 
the  dispute  was  brought  to  a  close  by  an  agree- 
ment or  compact  entered  into  on  the  16tn  of 
September,  1838,  between  commissioners  ap- 
pomted  bv  the  two  States,  which  agreement  was 
confirmed  by  the  Legislatures  of  the  two  States 
respectively.  The  consent  of  the  Congress  of 
the  United  States  was  given  to  said  agreement, 
"And  to  each  and  every  part  and  article  there- 
of," by  an  Act  approved  Jime28, 1834,  ch.  126, 
4  Stat;  at  L.,  708.  That  Act  sets  forth  the 
agreement  at  length.  The  first  five  articles  of 
it,  which  are  aU  that  are  important  here,  are  as 
follows : 

"Article  First.  The  boundary  line  between 
the  two  States  of  New  York  and  New  Jersey, 
from  a  point  in  the  middle  of  Hudson  River, 
opposite  the  point  on  the  west  shore  thereof,  in 
tlie  forty-first  degree  of  north  latitude,as  hereto- 
fore ascertained  and  marked,  to  the  main  sea, 
ahall  be  the  middle  of  the  said  river,  of  the  Bay 
of  New  York,  of  the  waters  between  Staten  Isl- 
•Dd  and  New  Jersey,  and  of  Raritan  Bay,  to 
the  main  sea ;  except  as  hereinafter  otherwise 
particularly  mentioned. 

Article  Second.  The  State  of  New  York  shall 
letain  its  present  jurisdiction  of  and  over  Bed- 
low's  and  Ellis'  Islands;  and  shall  also  retain 
occlusive  jurisdiction  of  and  over  the  other  isl- 
ADds  lying  in  the  waters  above  mentioned  and 
now  under  the  jurisdiction  of  that  State. 

Article  Third.  The  State  of  New  York  ahall 
liave  and  enjoy  exclusive  jurisdiction  of  and 
over  all  the  waters  of  the  Bay  of  New  York ; 
and  of  and  over  all  the  waters  of  Hudson  River 
lyhiz  west  of  Manhattan  Island  and  to  the 
«oatb  of  the  mouth  of  Spuytenduyvel  Creek; 
and  of  and  over  the  lands  covered  by  the  said 
waters  to  the  low  water  mark  on  the  westerly  or 
New  Jersey  side  thereof;' subject  to  the  follow- 
ing rights  of  property  and  of  jurisdiction  of 
the  State  of  New  Jersey,  that  is  to  say: 

1.  The  State  of  New  Jersey  shall  have  the  ex- 
cluslTe  right  of  propertv  in  and  to  the  land  Tin- 
der -water  lying  west  of  the  middle  of  the  Bay 
■of  New  York,  and  west  of  the  middle  of  that 
part  of  the  Hudson  River  which  lies  between 
Jfanbattan  Island  and  New  Jersey. 

a.  The  State  of  New  Jersey  shall  have  the  ex- 
clusive jurisdiction  of  and  over  the  wharves, 
docks  and  improvements,  made  and  to  be  made 
on  tbe  shore  of  the  said  State;  and  of  and  over 
all  veasels  aground  on  said  shore,  or  fastened  to 
aoy  such  wharf  or  dock  ;  except  that  the  said 
vessels  shall  be  subject  to  the  quarantine  or 
health  laws,  and  laws  in  relation  to  passengers, 
of  the  .State  of  New  York,  which  now  exist  or 
-which  may  hereafter  be  passed. 

3.  Tlie  State  of  New  Jersey  shall  have  the 
«zclusive  right  of  regulating  the  fisheries  on 
-the  w^esterly  side  of  the  midole  of  tbe  said  wa- 
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ters  ;  Protided,  That  the  navigation  be  not  ob- 
structed or  hindered. 

Article  Fourth.  The  State  of  New  York  shall 
have  exclusive  lurisdiction  of  and  over  tbe 
waters  of  the  Kill  van  Kull  between  Staten  Isl- 
and and  New  Jersey  to  the  westernmost  end  of 
Shooter's  Island  in  respect  to  such  quarantine 
laws,  and  laws  relating  to  passengers,  as  now 
exist  or  may  hereafter  be  passed  under  the  au- 
thority of  that  State,  ,ahd  for  executing  tbe 
same ;  and  the  said  State  shall  also  have  ex- 
clusive jurisdiction,  for  the  like  purposes,  of 
and  over  the  waters  of  the  sound  from  the  west- 
ernmost end  of  Shooter's  Island  to  Woodbridge 
Creek,  as  to  all  vessels  bound  to  any  port  m 
the  said  State  of  New  York. 

Article  Fifth.  The  State  of  New  Jersey  shall 
have  and  enjoy  exclusive  jurisdiction  of  and 
over  all  the  waters  of  the  sound  between  Staten 
Island  and  New  Jersey  lying  south  of  Wood- 
bridge  Creek,  and  of  and  over  all  the  waters 
of  Raritan  Bay  lying  westward  of  a  line  drawn 
from  the  lighthouse  at  Prince's  Bay  to  the 
mouth  of  Mattavan  Creek ;  subject  to  the  fol- 
lowing rights  of  property  and  of  Jurisdiction 
of  the  State  of  New  York,  that  is  to  say  : 

1.  The  State  of  New  York  shall  have  the 
exclusive  right  of  property  in  and  to  the  land 
under  water  lying  between  the  middle  of  the 
said  waters  and  Staten  Island. 

3.  The  State  of  New  York  shall  have  the 
exclusive  jurisdiction  of  and  over  the  wharves, 
docks  and  improvements  made  and  to  be  made 
on  the  shore  of  Staten  Island,  and  of  and  over 
all  vessels  aground  on  said  shore,  or  fastened 
to  any  such  wharf  or  dock;  except  that  the  said 
vessels  shall  be  subject  to  the  quarantine  or 
health  laws,  and  laws  in  relation  to  passengers, 
of  the  State  of  New  Jersey,  which  now  exist  or 
which  may  hereafter  be  passed. 

3.  The  State  of  New  York  shall  have  the  ex- 
clusive right  of  regulating  the  fisheries  between 
the  shore  of  Staten  Island  and  the  middle  of 
the  said  waters;  Provided,  That  the  navigsition 
of  the  said  waters  be  not  obstructed  or  hin- 
dered." 

The  Act  of  June  28, 1884,  provides  that  noth- 
ing contained  in  said  agreement  "Shall  be  con- 
strued to  impair,  or  in  any  manner  aSect,  any 
right  of  jurisdiction  of  the  United  States  in  and 
over  the  islands  or  waters  which  form  tbe  sub- 
ject of  the  said  agreement." 

It  is  apparent,  from  the  terms  of  the  various 
provisions  of  the  agreement,  that  it  is  an  agree- 
ment settling  the  territorial  limits  and  jurisdic- 
tion of  tbe  two  States  in  respect  to  the  waters 
between  them,  from  a  point  in  the  middle  of 
the  Hudson  River,  in  Uie  forty-first  degree  of 
north  latitude,  to  the  sea.  The  boundary  line 
is  declared  to  be  the  middle  of  the  said  river,  of 
the  Bay  of  New  York,  of  the  waters  between 
Staten  Island  and  New  Jersey,  and  of  Raritan 
Bay,  except  as  afterwards  otlierwise  particular- 
ly mentioned.  What  may  be  the  effect  of  the 
exception,  whether  it  affects  the  boundary  line 
itself,  or  only  amounts  to  a  concession  of  extra- 
territorial jurisdiction  to  the  one  State  and  the 
other,  beyond  the  territorial  boundary,  is  not 
necessary  to  be  decided  in  the  present  case. 
For,  in  either  view,  it  is  clear  that  the  waters  in 
which  the  tug  was  lying  when  she  was  seized, 
were  within  the  boundaries  of  the  State  of  New 
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Jersey.  The  only  JorMictlon  ^ven  to  the 
State  of  New  York,  beyond  the  bonndaxy  line 
■pedfled  in  article  first,  over  the  waters  of  the 
KUl  van  Hull,  is  that  specified  in  article  fourth, 
by  which  it  is  declared  vhat  "The  State  of  New 
York  shall  have  exclusive  jurisdiction  of  and 
over  the  waters  of  the  Kill  van  Kull  between 
Staten  Island  and  New  Jersey,  to  the  westem- 
inost  end  of  Shooter's  Island  in  respect  to  such 
quarantine  laws,  and  lawB  relating  to  passen- 
gers, as  now  exist  or  may  hei-eaf  ler  be  passed 
imdcr  the  authority  of  that  State,  and  for  exe- 
cuting the  same."  The  rest  of  that  article  re- 
lates to  Staten  Island  Sound  west  of  Shooter's 
Island,  and  has  no  reference  to  this  case.  The 
Jurisdiction  thus  conceded  to  New  York  is, 
clearly,  a  limited  one,  and  cannot,  in  any  view, 
be  regarded  as  altering  the  general  botmdary 
line;  and  as  the  tug,  when  seized,  was  on  the 
New  Jersey  side  of  that  line,  she  was  within 
the  State  of  New  Jersey,  not  because  she  was 
fastened  to  a  dock  on  the  shore  of  New  Jersey, 
but  because  she  was  within  that  part  of  the  wa- 
ters between  Staten  Island  and  New  Jersey 
which,  by  article  first  of  the  agreement,  is  set 
apart  to  New  Jersey. 

Being  thus  within  the  State  of  New  Jersey, 
was  the  tug  within  the  District  of  New  Jersey 
and  within  the  territorial  jurisdiction  of  the 
District  Court  of  the  United  States  for  the  Dis- 
trict of  New  Jersey?  We  are  all  of  the  opinion 
■that,  when  the  Act  of  Congress  of  1789  declared 
that  the  New  Jersey  District  should  consist  of 
the  State  of  New  Jersey,  it  intended  that  any 
temtory,  land  or  water,  which  should  at  any 
time,  with  the  express  assent  of  Congress,  form 
part  of  that  State,  should  form  part  of  the  Dis- 
trict of  New  Jersey.  By  sections  530  and  581 
of  the  Revised  Statutes,  the  State  of  New  Jer- 
sey constitutes  a  judicial  district.  The  inten- 
tion is,  that  the  boundary  of  the  district  shall 
be  coterminous  with  the  boundary  of  the  State. 
The  same  thing  Is  true  as  to  the  Southern  Dis- 
trict of  New  York,  and  as  to  the  district  across  the 
water  at  the  loevi  in  quo,  which  is  the  Eastern 
District  of  New  York.  That  district  was  created 
by  the  Act  of  February  25,  1865,  ch.  54,  18 
Stat,  at  L.,  438,  to  consist  of  "  The  Counties  of 
Kings,  Queens,  SuiTolk  and  Richmond,  in  the 
State  of  New  York,  with  the  waters  thereof." 
By  section  541  of  the  Revised  Statutes,  the 
Northern  District  of  New  York  is  defined  as  in- 
cluding the  Counties  of  Albany,  Rensselaer, 
Schoharie  and  Delaware,  with  all  the  counties 
north  (and  west)  of  them;  the  Eastern  District 
as  including  "  The  Counties  of  Richmond, 
Kings,  Queens  and  Suffolk,  with  the  waters 
thereof;"  and  the  Southern  District  as  including 
"the  residue  of  said  State,  with  the  waters 
thei-eof."  It  is  consonant  with  the  convenience 
and  habits  of  the  people,  that  when  any  place 
is  witliin  the  limits  and  jurisdiction  of  a  State, 
it  should  not  be  joined  to  the  whole  or  a  part  of 
another  State,  as  to  the  jurisdiction  of  the  courts 
of  the  Federal  Government;  and  it  is  not  to  be 
presumed,  in  view  of  the  terms  of  the  statutes 
on  the  subject,  and  of  the  necessity  for  the  con- 
sent of  Congress  to  all  compacts  between  the 
States,  that  such^  separation  can  be  intended 
unless  clearly  expressed.  Where  Congress  de- 
clares that  such  a  judicial  district  shall  consist  of 
such  a  State,  and  afterwards  the  boundary  of 
the  State  is  so  lawfully  altered  as  to  include 
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the  other  districts  which  it  established,  solo^  by 
Qsming  the  several  States  as  districts.  Tliere 
were  two  diii^ates  as  to  boundary,  existing  at 
that  time,  between  Massachusetts  and  Rhode 
Uand,  both  of  tiiem  running  back  to  colonial 
times,  one  respecting  tiie  ndruem  boundary  of 
Rhode  Islano,  and  the  other  respecting  the 
eastern  hoondaiy  of  Rhode  Island.  The  por- 
licalais  <d  the  first  dispute  appear  in  the  record 
of  a  suit  in  eqoi^  brooght  in  this  court  by  R. 
Ly.  Mom.,  in  1833, 13  Fet.,  667,  to  settle  such 
northern  bounds^.  In  December,  184S,  by  a 
decree  of  this  court,  the  bill  in  the  suit  was  dis- 
mined  on  the  merits,  and  the  northern  bound- 
uy  of  Rhode  Island  was  established  on  the  line 
claimed  by  Massachusetts.  In  1854,  Massachu- 
setts filed  a  biU  in  equity,  in  this  court,  against 
Rhode  Island,  to  settle  said  eastern  boundary. 
A  conventional  boundary  line,  different  from 
that  claimed  by  either  State,  was  agreed  upon 
and  sanctioned  by  Congress,  by  an  Act  approved 
I^lwaaiy  9,  1859,  ch.  28,  11  Stat,  at  L.,  883, 
and  estabUdied  by  a  decree  of  this  court  made 
December  16, 1861,  to  take  effect  March  1, 1863. 
The  Act  of  Congress  declared  that  the  new  line 
should  be  taken  and  deemed  to  be,  for  all  pur- 
poses affecting  the  jurisdiction  of  the  Uuted 
States,  or  of  any  department  of  the  government 
thereof,  the  true  line  of  boundary  between  Mas- 
sachusetts and  Rhode  Island.  In  the  latter  case, 
as  in  the  present  one,  the  boundary  between  the 
two  disputing  States  was  settled  on  a  line  dif- 
ferent from  that  claimed  by  either.  The  Ju- 
dicial Act  defined  tlie  State  as  the  district,  not 
the  State  as  either  par^  to  the  dispute  claimed 
it  to  be;  and  the  eiEtect  of  the  change  of  state 
hoondaiy  in  the  present  case,  on  the  limits  of 
judicial  districts,  must  be  hdd  to  be  as  potent 
as  that  in  Uie  case  of  Maitaehuittti  and  Shode 
Jdand,  notwithstanding  the  afl9rmative  provis- 
ion, in  the  Act  in  the  lifter  case,  as  to  the  juris- 
diction <rf  the  United  States  and  of  the  depart- 
ments of  its  government  Congress  has  always 
left  judicial  districts  to  be  confined  within  state 
limits.  Qt  coarse,  Ae  district,  as  a  place  of 
trial  most  be  ascertained  by  law  before  the  crime 
ia  committed,  and  a  person  charged  with  a  crime 
cannot  be  tried  for  it  in  a  district  which  did  not 
include,  when  the  crime  was  committed,  the 
place  where  it  was  committed.  Whether  a 
chan^  in  the  boundary  of  a  State,  and  thus  of 
a  district,  after  the  commission  of  a  crime  and 
before  a  trial  for  it,  would  have  the  effect  of 
preventing  a  trial  in  any  district,  is  a  question 
whicb  most  be  decided  when  it  shall  anse.  The 
mode  adopted  by  Congress,  of  ascertaining  dis- 
tricts by  law,  in  such  manner  that  their  bound- 
aries aliaU  change  as  the  boundaries  of  the  States 
change,  is  one  at  least  sufScientand  convenient 
for  practical  purposes  in  all  cases  except  where 
a  peraon  charged  with  crime,  and  placed  on 
trial  in  a  particular  district,  may  be  able  to  es- 
tablish that  his  rights  under  article  6  of  the 
Amendments  of  the  Constitution  are  being  vio- 
lated. 

Vie'ws  not  in  harmony  with  those  above  set 
forth  'Were  expressed  bv  the  District  Court  for 
the  Southern  District  of  New  York  in  the  case 
of  U.  S.  V.  Tfie  Juiia  Lawreriee,  and  the  case  of 
T/te  L.  W'.  Eaton,  9  Ben.,  389.  The  former  case 
was  decided  by  Judge  Betts,  in  1860,  and  from 
that  time  forward  the  District  Court  for  the 
Soatbern  District  of  New  York  exercised  its  ju- 
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risdiction  on  the  view  that  that  jurisdiction  was 
not  tobegovemedbythe  provisionB  of  the  agree- 
ment between  New  York  and  New  Jersey.  Our 
attention  has  not  been  called  to  any  case  before 
the  present  one  where  a  Federal  Court  in  New 
Jersey  has  passed  on  the  question  of  the  limits  of 
the  District  of  New  Jersey,  as  affected  by  that 
agreement.  There  being  thus  a  conflict  of  in- 
topretation  between  the  judicial  authorities  of 
the  two  districts,  as  to  the  question  of  the  ter- 
ritorial jurisdiction  of  those  districts,  it  is  im- 
portant that  the  effect  of  the  agreement  between 
the  two  States  on  that  jurisdiction  should  be 
clearlydefined.  This  we  have  endeavored  to- 
do.  TKt  result  U,  that  the  applieatumfor  the  writ 
<tf  prohibition  mutt  be  denied. 
True  oopy.    Test: 

James  H.  HcKennej,  Clerk,  Sup.  Court,  V.  S. 

01to<l-lfl9U.&,17B. 


GEORGE  HENRY  WARREN  bt  ai,.  ,  Api^. , 
e. 

WILLIAM  KING,  OHIO  AND  MISSIS- 
SIPPI RAILWAY  COMPANY,  ALLAN 
CAMPBELL,  FARMERS'  LOAN  AND 
TRUST  COMPANY  ht  ai. 

(See  &  a,  Beporter'B  ed.,  88M0O.) 

Bightt  of  prtf  erred  Uoekholden  of  railroad  eom- 
pany. 

*0ertlfl(»te8  of  preferred  stock  of  the  Ohio  and- 
HlsBlasippi  Railway  Company  were  Issued,  contain- 
ins  the  following  langjiHge :  "  llie  prefened  stock 
is  to  be  and  remain  a  nnTolalm  upon  the  property 
of  the  pompany  attar  Ita  tadebtednees,  and  the 
holder  thereof  Stiall  be  entitled  to  leoelve  from  the 
net  earnings  of  the  Company  seven  per  cent  per  an- 
niun,  payable  semi-annually,  and  to  have  such  in- 
terest pud  In  fulL  for  each  and  every  year,  before- 
any  payment  of  dividend  upon  the  common  stock ; 
ana  whenever  the  net  earnings  of  the  Corporation 
which  shall  be  applied  in  payment  of  interest  on  the 
preferred  stock  and  of  dividends  on  the  common 
stock  shall  be  more  than  sufBolent  to  nay  both  said 
Interest  of  seven  percent  on  the  preferred  stock  in 
full,  and  seven  per  cent  dividend  upon  the  common 
stock,  for  the  year  in  which  said  net  earnings  are 
BO  applied,  then  the  excess  of  such  net  earnings 
after  such  payments  shall  be  divided  upon  the  pre- 
ferred and  common  shares  equally,  shue  by  share ;" 
held,  that  the  preferred  stockholaen  had  no  claim 
on  the  proper^  superior  to  that  of  creditors  under 
debts  contracted  by  the  Company  subsequently  to- 
the  issue  of  the  preferred  gtook,  and  that  their  only 
valid  claim  was  one  to  a  priority  over  the  holders 
of  common  stock. 

[No.  368.] 
Argued  Apr.  H,  188S.     Decided  May  7,  188S. 

A  PPE  AL  from  the  Circuit  Court  of  the  United 
ijL  States  for  the  District  of  Indiana. 

The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

Mettri.  Chrosvenor  P.  Lovrrey  and  John- 
K.  Porter,  for  appellants. 

Mei»r».  E.  M.  dohnson,  BenJ.  Harrison^ 

'Head  note  by  Ifr.  Juetiee  BiiAtchtobd. 


Nora.— Prei^erred  ttoek;  IWJImte;  rtgltU  of  ftoW- 
er»  of. 

Preferred  stock  entitles  its  holders  to  a  priority  of 
dividends  over  holders  of  common  shares.  Re  Lon- 
don India  Rubber  Co.,  6  Law  R.  Eq.,  SIS;  Burt  v> 
Battle,  m  Ohio  St.,  116 ;  Taf t  v.  Hartford,  etc.,  R.  R. 
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SUFREUE  COUBT  OF  THE  UnITBO  StATES. 


Oct.  Tkbh, 


^feorge  EoaaU^  and  Edvxj^  Colston,  for  S[ing 
■ei  ai:,  appellees. 

Mr.  wlteeler  H.  PecUuun,  for  Campbell, 
appellee. 

Mr.  Jwitice  BlAtchford  delivered  the  opin- 
ion of  the  court: 

In  November,  1876,  William  King  and  others, 
holders  of  second  mortgage  bondsandof  Spring- 
field Division  bonds  of  the  Ohio  and  Mis- 
sissippi Railway  Compaay,  filed  a  bill  in  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana,  to  foreclose  two  mortgages  on 
the  property  of  the  Company,  subject  to  a  first 
mortgage.  In  August,  1877,  Allan  Campbell,  a 
-defendant  in  that  suit  and  trustee  of  one  of  the 
two  mortgages,  called  the  second  mortgage,  and 
also  of  the  first  mortgage,  filed  a  bill  and  a  cross- 
bill in  the  same  court,  to  foreclose  those  two 
mortgages.  In  January,  1879,  the  two  suits 
were  consolidated.  In  December,  1879,  George 
Henry  Warren  and  others,  as  owners  of  pre- 
ferred stock  of  the  Company,  having  been  made 
parties  defendant  to  the  consolidated  suit,  filed 
a  cross-bill.  To  this  cross-bill,  a  general  demur- 
rer for  want  of  equity  was  interposed.  The 
court  sustained  the  demurrer,  and  entered  a  de- 
<>ree  dismissing  the  cross-bill  for  want  of  equity. 
King  v.  B.  B.Oo.,2  Fed.  Rep.,  36.  From  this 
decree,  the  plaintiffs  in  that  bill  have  appealed 
to  this  court. 

The  sole  question  involved  is,  whether  the 
preferred  stockholders  are  entitled  to  have  their 
shares  of  stock  declared  to  be  a  lien  on  the  prop- 
-erly  of  the  Company  next  after  the  first  mort- 
gage. As  the  question  arises  on  demurrer,  the 
allegations  of  the  cross-bill  are  to  be  taken  as 
true.  The  Ohio  and  Mississippi  Railroad  Com- 

fany,  having  been  incorporated  by  Indiana  in 
'ebruary,  1848,  was  incorporated  by  Ohio  in 
March,  1849,  and  by  Illinois  in  February,  1851. 
Under  a  second  mortgage  made  by  it  in  Janu- 
arf^,  1854,  all  the  property  and  franchises  of  the 
Illinois  Company  were  sold,  on  a  foreclosure  of 
that  mortgage,  in  Jime,  1862,  to  the  Ohio  and 
Mississippi  Railroad  Company,  an  Illinois  Cor- 
poration created  in  February,  1861,  for  the  pur- 
pose of  purchasing  the  propertyand  franchises 
of  the  Illinois  Corporation  of  February,  lf?51. 
The  property  and  franchises  of  the  Indiana  and 
Ohio  Corporations  were  sold,  under  judicial  de- 
crees, in  January,  1867,  subject  to  certain  moTl- 


gam  debt  recited  in  the  decrees,  to  Allan  Camp- 
bell and  others, ' '  trustees  of  creditors  and  stock- 
holders of  said  Ohio  and  Mississippi  Railroad 
Company  (Eastern  Division)."  This  trust  waa 
created  by  an  instrument  in  writing  dated  De- 
cember 15,  1858,  and  known  as  the  "  Trust 
agreement  of  creditors  and  stockholders  of  the 
Ohio  and  Mississippi  Railroad  Company  of  Indi- 
ana and  Ohio."  By  it,  Allan  Campbell  and 
others  were  created  trustees,  for  the  purpose  of 
providing  for  and  protecting  claims  of  judgment 
creditors  and  other  persons  holding  liens  on  the 
property  and  franchises  of  the  Company,  and 
also  certain  holders  of  unliquidated  demands 
against  it,  and  also  the  interests  of  the  stock- 
holders of  the  Company.  Such  interests  of  the 
creditors  and  stockholders  became  vested  in  the 
trustees  from  time  to  time,  so  that  on  the  14th 
of  September,  1867,  they  were  the  owners,  sub- 
ject to  the  terms  of  the  trust  agreement,  of  the 
rights,  claims  and  interests  of  all  the  crediton 
and  stockholders  of  the  Company  in  its  prop- 
erty and  franchises,  except  those  existing  under 
a  first  mortgage  made  in  May,  1853.  The  trust- 
ees issued,  m  exchange  for  the  interests  tbey  so 
acquired,  certificates  in  two  classes,  prefemd 
and  common.  Under  an  amendment  made  in 
April,  18C3,  to  the  trust  agreement,  the  tmsteet 
purchased,  for  the  benefit  of  the  trust  and  the 
persons  interested  therein  under  the  agreement 
of  December,  1858,  all  the  stock  and  a  portion 
of  the  bonds  of  the  Illinois  Company  of  1851, 
sometimes  called  the  Western  Division.  On  the 
14th  of  September,  1867,  the  certificate  holden, 
by  an  instrument  known  as  "Amendments  to 
the  trust  agreement  of  December,  1858,"  re- 
solved that  the  trustees  had  made  the  purchase 
of  January,  1867,  for  the  benefit  of  those  inter- 
ested in  the  trust  agreement  of  Decembra*,  18S8, 
and  had,  in  virtue  of  the  Amendment  of  April, 
1868,  purchased  all  the  stock  and  a  portion  of 
the  bonds  of  the  Dlinois  Company  of  1851 ;  that, 
b^  such  purchases,  the  whole  rood  from  Cin- 
cmnati  to  St  Louis  had  become  the  proper^  erf 
the  trust,  subject  only  to  outstanding  mort- 
gages; that  it  was  the  intention  of  ail  parties 
mterested  in  the  trust  to  form  a  new  corpora- 
tion, to  which  the  entire  property  of  the  trust 
might  be  transferred,  in  accordance  with  the 
original  agreement,  such  property  to  consist  of 
all  the  rights  and  interests  in  the  railroad  in  the 
three  States;  that  the  capital  stock  of  the  new 


-Oo.,  8  B.  Im 88S;  BaUev  v.  Han.,  eto.,  B.  R.  Co.  M U. 
S.  JlXI.,  611 ;  oBg.  1 DOI.,  174. 

without  ezprees  authority  by  statute  or  consent 
of  tlie  common  shareholder  the  corporation  has  no 
power  to  issue  preferred  stoolc  March  v.  Eastern 
B.  B.  Co.,  43  N.  H.,  616 ;  Bates  v.  Androeooanin  By. 
Co.,  4S  Me.,  491 ;  Prouty  v.  Mich.,  etc.,  B.  B.  Co.,  1 
Him,  6S6^Kent  v.  Quicksilver  Mln.  Co.,  12  Hun,  68; 
Jones  V.  Terre  Haute,  etc..  B.  R.  Co..  W  N.  T.,  196: 
Hoyt  V.  Quidmllver  Min.  Co.,  78  N.  Y.,  169:  B.  C.  9 
Week.  Die.,  187 ;  attg.  17  Hun,  168 :  Curry  v.  Scott,  54 
Pa,  St,  2W :  Sturgres  v.  E.  0n.  By.  Co.,  7  De  Qei,  M. 
A  O.,  168:  Matthews  v.  Qt.  Northern  By.  Co.,  28  L. 
J.  Ch.,  aTS;  Green's  Brice,  Ultra  Vires,  14S;  Hut- 
ton  V.  Scarborough  Cliff  Hotel  Co.,  2  Brew  ft  8m.  SSI. 

It  has  been  held  tliat  where  the  power  exists  it 
must  be  ezerolaed  solely  for  the  puipoee  of  obtain- 
ing capital.  Herals  v.  Ot  Weefii.  By.  Co.,  8  L.  B. 
Ch.,  282 ;  Henry  v.  Ot  Korthem  By.  Co.,  4  K.  &  J„  1 ; 
27  L.  J.  Ch„  1 :  COrry  v.  Londonderry,  etc..  By.  Co., 
29  BeaVM.2ra ;  8  L.  J.  Ch.,  290:  Coates  v.  Nottingham 
Water  works  Co.,  80  Beav.,  86. 

Interest  or  dividends  on  preferred  shares  can  only 
lie  paid  out  of  pioflts  actually  earned :  any  agree- 
ment to  the  oonuaryis  oppoeea  tqpuldlc  polioy  and 
void.    lockhart  v.  Van  AJstyne, 81  Mich.,  76;  8. C 
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18  Am.  Bep.,  166:  Maodougall  v.  Jereey  Imp.  HoM 
Co.,  2  Hem,  &  M.  Ji28 :  Pl^burgh,  etc.,  K.  B.  Co.  v. 
AUeghanyCo„  63  Pa.  St,  126 ;  Thompeon  v.  Brie  By. 
Co.jl8  How.  Pr.,  68 :  8.  C.,  U  Abb.  PtTs.  8.,  198. 

Under  a  power  to  Issue  a  certain  number  of  thares 
of  pre<erted  stock,  tba  stookboldoa  cannot  hj  reso- 
lution authorize  the  tasue  of  a  greater  number.  Mei- 
hado  V.  Hamilton  W.  N.,  28  L.  T.  M.  S.,  678 ;  29  L.  T. 
N.  8.,  864. 

The  court  wlU  leave  dividends  on  oommoo  stock 
largely  to  the  dlsoretioa  of  the  director,  but  TiO  ID- 
qulre  into  the  affairs  of  the  company  and  require 
the  payment  of  the  current  proflcs  or  net  eanfliy 
on  preferred  stock,  according  to  tbo  terms  of  tae 
agreement,  when  Justice  may  reouire.  Bailey  t. 
Han.,  etc.,  B.  B.  Co.,  84  V.  8.,  XXXJIU ;  alfg.l  ML. 
174;  St  John  v.  Brie  By.  Co.,  8B  U.  8.,  xSia.,T«; 
affg.  10  Blatoh.,  271 :  Bates  v.  Androscoggin,  tie..  B. 
rTco.,  4»  Me.,491 ;  WllliBton  v. Mii^TTeto.. B. B. Co, 
13  Allen,  400 :  Barnard  v.  Vt  &  Mass.  B.  B.  Co..  7  Al- 
len, 612:  McLaughlin  v.  Detroit,  etc,  B.  B.  On.  8 
Mich.,  lOO ;  Thompeon  v.  Brie,  etc,  R.  R.  Co..  tf  a. 
T.,  468 :  Prouty  v.  Mich.,  etc.,  B.  B.  Co..  1  Bun.  ffiS ; 
West  Chester,  eta,  R.  B.  Co.  v.  Jackson.  77  Fa.  St, 
321;  Butland  R.  R.  Co.  v.  Thrall.  36  Vt,  636. 
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Corporation  abonld  consist  of  86,000  shares  of 
preferred  stock  and  200,000  shares  of  common 
ttock.  being  in  all  $28,500,000  of  stock,  which 
ibonld  be  issued  and  distributed  to  the  owners 
of  tmstees*  certificates  r^pstered  on  the  books 
of  the  trust,  as  follows,  namely:  to  owners  of 
preferred  certificates,  preferred  full  paid  stock, 
for  the  amount  of  such  preferred  certificates,  at 
the  rate  of  one  share  of  preferred  stock  for 
every  $100  of  preferred  certificates;   that  it 
should  be  declared  upon  the  face  of  said  pre- 
ferred stock  that  it  is  to  be  and  remain  a  first 
claim  upon  the  property  of  the  Corporation 
after  its  indebtedness;  that  the  holders  thereof 
shall  be  entitled  to  receive  from  the  net  earn- 
ings of  the  Company  seven  per  cent  per  annum 
upon  the  amount  of  said  stock,  payable  semi- 
annually,  "And  to  have  such  interest  paid  in 
full,  for  each  and  every  year,  before  any  pay- 
ment of  dividend  upon  the  common  stock  of 
said  Corporation,  and  that  whenever  the  net 
eamines  of  the  Corporation  which  shall  be  ap- 
plied in  payment  of  interest  on  the  preferred 
stock  and  of  dividends  on  the  common  stock 
shall  be  more  than  sufficient  to  pay  both  said 
interest  of  7  per  cent  on  the  preferred  stock  in 
foil,  and  7  per  cent  dividend  upon  the  common 
stoc^  for  the  year  in  which  said  net  earnings 
are  so  applied,  Uien  the  exceas  of  such  net  earn- 
ings, after  such  payments,  shall  be  divided  upon 
the  preferred  and  common  stock  equally,  share 
by  MuBire;"  that  the  common  stock  should  be  is- 
sued to  holders  of  common  certificates  at  the 
same  rate;  that  the  new  Corporation  should  be 
authorized  to  create  a  new  mortgage  on  its  en- 
tire property,  consisting  of  three  hundred  and 
forty  miles  of  railroad  from  Cincinnati  to  St. 
Louis,  and  upon  the  contemplated  improve- 
ments thereon,  for  an  amount  not  exceeding 
$6,000,000,  $4,000,000  whereof  should  be  used 
-ezclnsiyely  to  take  up  the  then  outstanding 
bcmda  issued  imder  the  mortgages  theretofore 
-created  on  said  road;  that,  if  a  oranch  should 
be  built  to  Louisville,  the  new  Corporation  might 
increase  the  preferred  stock  at  the  rate  of  $10,000 
for  each  mile  in  length  of  such  branch,  and  the 
$6,000,000mortgage  to  theamount  of  $15,000  for 
each  mOcof  suui  oranch;  and  that  holders  of 
the  outstanding  bonds  of  the  old  Company,  both 
eastern  and  western  divisions,  and  holders  of 
bonds  to  be  issued  by  the  new  Corporation, 
should  be  entitled  to  one  vote  for  each  $100  of 
bonds  so  held,  at  all  stockholders'  meetings,  and 
«a  all  affairs  of  the  Corporation. 

Under  statutes  of  Indiana  and  Ohio,  Allan 
Campbell  and  others,  as  such  trustees,  became 
a  Corporation  in  those  States  by  the  name  of  the 
Ohio  and  Mississippi  Railway  Company.  Its 
capital  stock  was  fixed  at  85,000  shares,  of  $100 
each,  of  preferred  stock,  and  200,000  shares,  of 
$100  each,  of  common  stock,  and  provision  was 
made,  in  Uie  certificate  of  incorporation,  for  in- 
creasing its  preferred  stock  in  an  amount  not 
exceeding  $10,000  a  mile  for  each  mile  of  a 
branch  to  Iion&ville.  In  November,  1867,  the 
Illinois  Company  and  the  Indiana  and  Ohio 
Company  were  consolidated  under  the  name  of 
the  Ohio  and  Mississippi  Railway  Company,  by 
articles  of  consolidation  which  provided  for  is- 
-suin^  preferred  and  common  capital  stock  of 
the  consolidated  Company  to  the  extent  above 
-stated,  and  that  the  consolidated  Corporation 
ahoold  be  authorized  to  create  a  new  mortgage 
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on  the  road  for  $6,000,000,  of  which  $4,000,000 
should  be  appropriated  and  used  to  take  up  the 
then  existing  mortgage  bonds  on  the  property, 
and  should  nave  "All  such  further  powers  and 
rights  as  are  conferred  and  contemplated  in  cer- 
tain amendments  adopted  by  the  certificate  hold- 
ers at  a  meeting  held  by  them  on  the  14th  day 
of  September,  A.  D.  1867,  of  an  agreement 
dated  December  15th,  A.  D.  1858,  of  the  cred- 
itors and  stockholders  of  the  Ohio  and  Missis- 
sippi Railroad  Company  of  Indiana  and  Ohio, 
said  agreement  representing  a  trust  which,  at 
the  date  of  said  amendments,  embodied  the  en- 
tire ownership  of  the  property  of  both  said  com- 
panies so  cousolidatea." 

The  consolidated  Company  issued  preferred 
stock  to  the  amount  of  85,000  shares,  upon  cer- 
tificates in  the  following  form: 

"Ohio  and  Mississippi  Railway  Company, 

Reorganized  and  consolidstod  1867. 

Preferred  ttoek. 

This  is  to  certify  that ^is  entitled 

to shares  of  the  preferred  capital  stock 

of  the  Ohio  and  Mississippi  Railway  Company, 
of  $100  each,  transferable  only  on  the  books  of 
said  Company,  in  the  City  of  New  York,  in 
person  or  by  attorney,  on  me  surrender  of  this 
certificate.  The  preferred  stock  is  to  be  and  re- 
main a  first  claim  upon  the  property  of  the  Cor- 
poration after  its  indebtedness,  and  the  holder 
thereof  shall  be  entitled  to  receive  from  the  net 
earnings  of  the  Company  seven  per  cent  per  an- 
num, payable  semi-annually,  and  to  have  such 
interest  paid  in  full,  for  each  and  every  year, 
before  any  payment  of  dividend  upon  the  com- 
mon stock;  and  whenever  the  net  earnings  of 
the  Corporation  which  shall  be  applied  in  pay- 
ment of  interest  on  the  preferred  stock  and  of 
dividends  on  the  common  stock  shall  be  more 
than  sufllcient  to  pay  both  said  interest  of  seven 
per  cent  on  the  preferred  stock  in  full,  and  sev- 
en per  cent  dividend  upon  the  common  stock, 
for  the  year  in  which  said  net  earnings  are  so 
applied,  then  the  excess  of  such  net  earnings 
alter  such  payments  shall  be  divided  upon  the 
preferred  and  common  shares  equally,  snare  by 
share." 

These  preferred  shares  were  issued  in  ex- 
change for  the  trustees'  preferred  certificates, 
in  pursuance  of  the  resolutions  of  September  14, 
1867. 

The  cross-bill  alleges  that  the  certificate  hold- 
ers, by  the  resolutions  of  September  14, 1867, 
intended  and  declared  that  the  preferred  stock 
to  be  issued  should  give  to  its  holders  not  only 
a  preference  in  resect  to  dividends  over  the 
common  stock,  but  also  the  preference  of  a  spe- 
cific and  continuing  lien  and  security  upon  the 
property  of  the  new  Corporation,  next  alter  the 
then  existing  mortgage  indebtedness;  that  it  was 
in  accordance  with  and  in  execution  of  this  in- 
tention that  the  certificate  holders  further  re- 
solved that  it  should  be  declared  upon  the  face 
of  the  certificates  of  such  preferred  stock  that 
it  should  be  and  remain  a  first  claim  upon  the 
property  of  the  Corporation  after  its  indebted- 
ness; that  the  indebtedness  referred  to  in  the 
resolutions,  and  in  the  preferred  stock  certifi- 
cates, was  such  indebtedness  only  as  should  ari.<« 
under  the  $6,000,000  mortgage, that  amount  be- 
ing designed  to  represent,  and  having  been  au- 
thorized for  the  purpose  of  taking  up  and  can- 
celing, the  indebtedness  existing  at  the  time  of 
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the  coniiolidation  on  the  property  of  the  two 
consolidating  Companies;  and  that  the  consoli- 
dated Company,  under  the  articles  of  consolida- 
tion, hecame  bound  to  perform  the  provisions 
of  the  amendments  of  Beptember,  1807,  to  the 
trust  agreement,  as  to  preferred  stock,  and  the 
securing  the  same  on  the  property  of  the  con- 
Bolidated  Companr,  to  the  full  intent  thereof. 

Besides  the  preferred  stock  to  the  amount  of 
$8, 500,000,  further  pieferred  stock,  in  the  above 
form,  to  the  amount  of  $800,000,  was  issued  on 
the  building  of  the  Louisville  branch.  The 
plaintiSs  in  the  cross-bill,  as  owners  of  shares 
of  such  preferred  stock,  aver  thatthev,  in  com- 
mon with  the  other  preferred  stockholders,  had 
and  have  a  lien  and  security  and  first  claim 
upon  all  the  property  and  franchises  of  the  con- 
solidated Company  which  existed  at  the  time 
of  the  original  issue  of  such  preferred  stock,  in 
or  about  the  year  1867,  next  after  and  subject 
only  to  the  indebtedness  under  the  $6,000,000 
mortgage,  as  authorized  by  said  aitides  of  con- 
solidation, as  representing  and  designed  to  cov- 
er and  cancel  the  only  inaebtednesson  either  of 
the  consolidated  roacb  which  was  outstanding 
at  the  time  of  such  consolidation,  and  are  en- 
titled to  the  payment  of  interest,  as  stipulated 
in  the  certificate,  out  of  such  net  earnings  of  the 
Company  as  may  remain  after  payment  of  in- 
terest on  first  mortgage  bonds,  and  in  priority 
and  preference  to  the  payment  of  any  interest 
or  indebtedness  under  any  mortgage  subsequent 
in  date  to  the  first  mortgage,  that  Deing  a  mort- 
gage executed  in  December,  1867,  under  which 
bonds  to  the  amount  of  about  $6,800,000  have 
been  issued.  Under  the  so-called  second  mort 
gage,  issued  in  March,  1871,  and  sought  to  be 
foreclosed  in  the  original  suit,  $4,000,000  of 
bonds  have  been  issued.  The  other  mortgage 
sought  to  be  foreclosed  in  the  original  suit  is 
called  the  Sprin^eld  Division  mortgage,  and 
was  executed  in  January,  1875,  to  secure 
|8jOOO,000  of  bonds. 

The  bill  prays  for  a  decree  that  such  preferred 
stockholders  are  entitled,  as  such,  to,  and  have 
always  had,  a  specific  and  continuing  lien  and 
security  and  first  claim  upon,  and  in  all  the 
property  and  franchises  of  the  Company,  next 
after,  and  subject  only  to,  the  interest  and  se- 
curity therein  which  is  given  under  the  first 
mortgage  of  December,  1867,  and  have  been  and 
are  entitled  to  receive  seven  per  cent  interest 
upon  their  shares,  out  of  the  net  earnings  of  the 
Company  remaining  after  the  payment  of  inter- 
est to  the  holders  of  the  first  mortgage  bonds.  It 
also  pravs  that,  in  any  decree  of  foreclosure  of 
either  of  the  mortgages  so  sought  to  be  fore- 
closed, the  rights  of  the  preferred  stockholders 
may  be  declared  to  be  a  hen  and  security  on  the 
property  and  franchises  of  the  Company  next 
after  that  secured  by  the  first  mortgage  of  De- 
cember, 1867;  that,  in  case  of  foreclosiue  of  the 
first  mortgage,  all  surplus,  after  the  satisfaction 
of  claims  thereunder,  be  applied,  first,  to  pa;r* 
ment  in  full,  or  pro  rata,ot  the  par  value  of  their 
shares,  to  the  preferred  stockholders;  and  that, 
in  case  of  foreclosure  of  either  the  second  mort- 
gage or  the  Springfield  Division  mortgage,  the 
decree  therein  shall  provide  that  any  sale,  in  ei- 
ther of  such  cases,  shall  be  subject  to  not  only 
the  amount  due  under  the  first  mortgage,  but 
also,  and  next  in  order,  to  the  amount  at  par  of 
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the  prefemd  stock,  with  all  unpaid  interest  dn» 
thereon,  at  seven  pier  cent. 

The  rights  of  the  holders  of  preferred  stock 
in  this  case  must  be  determined  oy  the  language- 
of  the  stock  certificate.  That  is  exactly  the 
same  as  the  language  of  the  written  instruments 
which  preceded  the  issuing  of  the  certificates. 
The  shares  are  shares  of  the  capital  stock  of  the 
Company,  tbou(^  shares  with  different  priv- 
ileges from  shares  of  the  common  stock.  The 
certificate  declares  the  quality  of  the  preferred 
stock  in  two  respects;  1 ,  its  relation  to  the  prop- 
erty of  the  Company;  2,  its  relation  to  the  net 
earnings. 

As  to  the  property,  it  is  declared  that  the  pre- 
ferred stock  is  to  be  and  remain  a  first  claim  on 
the  propert;^  of  the  Company  after  its  indebted' 
ness.  But  it  is  stock  and  part  of  the  capital 
stock,  with  the  characteristics  of  capital  stodc. 
One  of  such  characteristics  is,  that  no  part  of 
the  property  of  a  corporation  shall  go  to  re- 
imburse the  principal  of  capital  stock  untU  all 
the  debts  of  the  Corporation  have  been  paid.  It 
would  require  the  clearest  langniage  to  admit  of 
the  application  of  a  different  rule  to  any  npi- 
tal  stock.  Section  5  of  the  Statute  of  Indiana 
of  June  15,  1852,  "establishing  provisions  re- 
specting corporations"  (1  Davis"  Stat.,  36Sf),  en- 
acted as  follows:  "If  any  part  of  the  o^ital 
stock  of  such  company  shall  be  withdrawn  and 
refunded  to  the  stockholders  before  the  pay- 
ment of  all  the  debts  of  the  Company,  all  the 
stockholders  of  such  Company  shaU.be  ioind? 
and  severally  liable  for  the  payment  of  sma 
debts."  The  railroad  law  of  Indiana,  of  March 
8,  1865, 1  Davis'  Stat.  ,780,  entitled,  "An  Act  to 
Authorize,  Regulate  and  Confirm  the  Sale  of 
Railroads,  to  Enable  Purdiasers  of  the  Same 
to  Form  Corporations  and  to  Exercise  Corpo- 
rate Powers,  and  to  Define  Their  Bights,  Pow- 
ers and  Privileges,  to  Enable  Such  Corporation* 
to  Purchase  and  Constmct  Connectmg  and 
Branch  Roads,  and  to  Oi)erate  and  Maintain 
the  Same,"  imder  which  law  this  Company  was 
reorganized,  provided,  in  section  5,  that  the  Cor- 
poration should  have  power  to  "Make  pre- 
ferred stock,  make  and  establish  preference  in 
respect  to  dividends  in  favor  of  one  or  more 
classes  of  stock  over  and  above  other  classes, 
and  secure  the  same,  in  such  order  and  manner 
and  to  such  extent,  as  said  Corporation  mar 
deem  expedient;"  and  section  20  of  the  ^neru 
law  of  Indiana  of  May  11, 1852,  providing  for 
the  incorporation  of  railroad  companies  (1  Da- 
vis' Stat.,  706),  provided  that  a  corporation  w- 
ganized  under  it  might  issue  "Aprtaerred  stodc 
to  an  amount  not  exceeding  one  half  of  the 
amount  of  its  capital,  with  such  priority  over 
the  remaining  stock  of  such  company,  in  the 
payment  of  dividends,  as  the  directors  of  soch 
company  may  determine,  and  shall  be  approved 
by  a  majority  of  the  stockholders."  It  woaU 
be  difficult  to  say  that  these  statutory  provisioBa 
allowed  any  preference  in  shares  of  ci^ntal 
stock,  except  a  preference  among  classes  of 
shares,  or  any  preference  of  any  class  of  share- 
holders over  creditors.  It  is  not  to  be  suppoaed 
that  those  engaged  in  reorganizing  this  Com- 
pany intended  to  violate  the  law  of  Indiana.  o> 
tiie  general  principles  of  law  applicable  to  pri- 
vate corporations.  Nor  is  there  anythmg  to 
show  that  they  did.    The  language  of  the  ccr- 
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tiflcate  b  entirely  satisfied  by  referring  It  to  a 
priori^  in  rank  of  the  pref  eirred  stock  over  the 
'Common  stock,  to  a  flist  claim  of  the  preferred 
fitock  on  the  property  of  the  Corporation,  after 
its  indebtedness  should  be  paid,  when  there 
should  be  moneys  to  be  divided  among  stock- 
holders,  a  claim  which  should  be  first  as  com- 
pared with  the  claim  of  other  stock.  Claims  of 
stoc^olders,  as  such,  on  the  corpus  of  the  prop- 
«rty  of  the  company  in  which  they  are  stock- 
holders, do  not  arise  until  the  debta  of  the 
-company  are  paid.  Until  then,  the  shares  con- 
fer rights  merely  as  regards  profits  and  voting 
power. 

It  is  urged,  for  the  appellants,  that  the  ex 
presdon  "after  its  indebtedness"  means,  next 
after  tibe  indebtedness  then  existing  or  then  au- 
thorized; that  the  preferred  stock  was  issued  to 
the  holders  of  preferred  certificates,  owners  of 
the  property,  as  a  gwui  purchase  money  mort- 
gage on  its  sale;  and  that  they  intended  to  pre- 
cerve  their  position  except  as  to  the  new  $6,000,- 
000  mortgage,  because  they  authorized  that  and 
■did  not  authorize  any  other.    It  is  very  certain 
that  at  best  the  words  "  after  its  indebtedness" 
toe,  by  themselves,  ambiguous  on  their  face,  and 
are  as  capable  of  being  applied  to  future  in- 
-debtedness  as  of  being  limited  to  then  existing 
indebtedness.    Under  the  general  rules  appli- 
-cable  to  the  position  of  the  stockholders  of  a 
€orp<nadon,  as  rerards  its  creditors,  a  claim  of 
(be  kind  here  mtSie  should  rest  on  clear,  and 
nci  doubtful   language.     But  the  provision 
which  follows,  as  to  the  rights  of  the  preferred 
•tock  in  the  net  earnings  of  the  Company,  leaves 
tw  doubt  as  to  the  meaning  of  the  whole.  There 
is  a  unity  of  right  in  the  claim  of  the  preferred 
stock  on  the  property  of  the  Company,  and  in 
the  title  of  its  holder  to  receive  a  share  of  the 
net  earnings  of  that  property.    His  proprietor- 
ahip  in  those  earnings  is  a  right  to  receive  from 
them  so  much  a  year,  if  earned,  before  the  com- 
mon stock  receives  any  dividend  therefrom,  and 
when  the  two  classes  of  stock  have  each  re- 
ceived the  same  specified  amount  out  of  the 
year's  net  earnings,  he  has  the  right  to  share 
-equally  in  the  surplus  with  the  holder  of  com- 
mon stock.  Thus  he  can  have  no  income  on  his 
stock  unless  there  are  net  earnings.    Those  net 
earnings  are  what  is  left  after  paying  current 
-expenses  and  interest  on  debt  and  everything 
else  which  the  stockholders,  preferred  and  com- 
mon, as  a  body  corporate,  are  liable  to  pay.  The 
holders  of  prrferred  stock  have  the  same  rela- 
tion, by  virtue  of  the  certificate,  to  the  on-put 
of  flie  TOO])erty,which  they  have  to  its  net  earn- 
ings.    Their  position  in  regard  to  both  is  one 
inferior  to  that  of  all  creditors.    They  are  not 
preferred  as  to  re-imbursement  of  principal,  or 
as  to  a  right  to  net  earnings,  over  anyone  but 
the  holders  of  common  stock.  The  interest  to  be 
paid  to  them  is  not  to  be  paid  absolutely,  as  to 
a  oreditor,  but  only  out  of  net  earnings,  the 
same  fund  out  of  which  the  dividends  on  com- 
mon stock  ai'c  to  be  paid.    Though  called  in- 
terest, it  is  really  a  dividend,  because  to  be  paid 
«n  stock  and  out  of  net  profits.    There  was  no 
restriction  on  the  creation  of  future  indebted- 
ness and,  necessarily  the  net  earnings  of  fut- 
tire  business  would  be  ascertained  in  reference 
to  such  future  indebtedness  and  the  interest  on 
it;  and  the  words  "its  indebtedness,"  in  the  same 
sentence,  naturally  mean  "  its  future  indebted- 
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ness,"  in  reference  to  which  the  net  earnings  sub- 
sequenUy  treated  of  are  to  be  ascertained.  Cred- 
itors may  resort  to  the  body  of  their  debtoi'g 
property  for  interest  as  well  as  princip>aL  But 
these  holders  of  preferred  stock  are  limited,  for 
any  income  or  mterest,  to  the  net  earnings. 
There  is  nothing  in  the  certificate  which  clothes 
them  with  a  single  attribute  of  a  creditor,  while 
it  specially  gives  them,  as  stockholders,  an 
equal  interest  with  the  common  stockholders  in 
the  excess  of  net  earnings  in  each  year  after 
paying  therefrom  seven  per  cent  on  each  share 
of  stock,  preferred  and  common. 

Whatever  position  the  holders  of  preferred 
certificates  occupied  before  they  accepted  pre- 
ferred stock,  whatever  special  rights  of  lien  they 
had.they  became  oorporatora,  proprietors,  share- 
holders and  abandoned  the  position  of  creditors, 
and  took  up  towards  existing  and  future  cred- 
itors the  same  position  which  every  stockholder 
in  a  corporation  occupies  towards  existing  and 
future  creditors.  His  chance  of  gain,  by  the 
operations  of  the  corporation,  throws  on  him, 
as  respects  creditors,  the  entire  risk  of  the  loss 
of  his  share  of  the  capital,  which  must  go  to 
satisfy  the  creditors  in  case  of  misf  ortiuie.  He 
cannot  be  both  creditor  and  debtor,  by  virtue 
of  his  ownership  of  stock.  In  this  case,  all  the 
parties  holding  trustees'  certificates  united  to 
form  the  new  corporation,  and  converted  tiiem- 
selves  into  stockholdera  in  it. 

It  seems  very  clear,  that  if  the  trustees,  rep- 
resenting the  holders  of  trustees'  certificates, 
had  gone  on  and  operated  the  road  for  them,  not 
organizing  a  new  company,  any  debts  contract- 
ed by  the  trustees  in  the  business  would  have 
had  priority  over  the  claims  of  the  holders  of 
such  certificates.  So,  in  becoming  stockholders 
in  the  new  company,  with  the  right  to  vote  as 
to  its  management  and  to  share  in  its  earnings, 
they  must  have  intended  to  allow,  through  Uie 
Corporation,  a  priority  of  like  debts  over  their 
claims  as  stockholdera. 

The  same  principles  must  govern  the  present 
case  which  were  applied  by  this  court  in  St. 
John  V.  Ene  R.  Co.,  22  Wall.,  188  [89  U.  8., 
XXn.,  748],  where  creditora  took  preferred 
stock.  It  was  held  that  they  ceased  to  be  cred- 
itors and  could  be  regarded  only  as  stockhold- 
ers, with  a  chance  for  dividends  out  of  net  earn- 
ings and  the  power  of  voting,  and  a  priority 
over  holders  of  common  stock,  but  not  a  prior- 
ity over  debts  subsequently  contracted. 

Much  stress  is  laid  on  the  averment  in  the 
cross-bill,  that  the  existence  of  the  preferred 
stock  and  of  the  certificates  therefor  and  of 
their  contents  was  known  to  the  trustees  under 
the  subsequent  mortgages  before  those  mort- 
gages were  made,  and  to  thebondholdera  under 
those  mortgages  before  they  became  such;  and 
it  is  urged  that  the  assent  of  the  preferred  stock- 
holders to  the  creation  of  the  subsequent  mort- 
gages should  have  been  obtained.  'The  answer 
to  this  view  is,  that  the  preferred  stockholders 
had  no  rights  which  made  their  assent  neces- 
sary to  the  validity,  as  against  them,  of  the 
mortgages  in  question;  and  that,  represented  as 
they  were  by  the  Corporation  and  its  directors, 
the  act  of  making  the  mortgages  was  a  suffi- 
cient assent  of  the  preferred  sto&holders,  if  as- 
sent were  necessary,  there  being  no  allegation 
in  the  cross-bill  inconsistont  with  the  fact,  that 
the  issuing  of  the  mortgages  was  known  to,  and 
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participated  in  and  sanctioned  by,  those  who 
were  holders  of  the  preferred  stock  when  the 
mortgages  were  created. 

As  to  the  claim  that  the  appellants,  if  they 
have  no  priority  over  the  second  mortgage,  have, 
at  all  events,  as  against  the  Company,  a  lien 
next  after  the  second  mortgage,  on  the  proper- 
ty not  covered  hy  the  Springfield  Division  mort- 
age, and  have,  in  any  aspect  of  the  case,  a  val- 
id claim  on  the  surplus  assets  of  the  Company, 
after  paying  its  debts,  superior  to  the  claim  of 
the  common  stockholders,  it  is  suflBcient  to  say, 
that  we  do  not  deem  it  proper  that  those  ques- 
tions should  be  disposed  of  on  a  demurrer  to 
this  cross-bill,  as  they  can  he  raised  and  de- 
cided under  the  answer  which  these  appellants 
have  filed  as  defendants  in  the  consohdated  suit. 

T/ie  decree  of  tlte  Cireuit  Court  it  affirmed. 
True  copy.    Test: 

James  H.  McKeoney,  Clerk,  Sup.  Court,  U.  8. 


MORTON  E.  POST,  Plff.  in  Err.. 

v. 

JOHN  B.  PEARSON. 

(See  8.  C,  Reporter's  ed.,  as-iSZ.) 

Aip-eement,  parties  to— effect  of  deeition  on  de- 
murrtr. 

*  I.  An  aifreeraent  in  wTitlnjr,  tietween  "  W.,  su- 
porictoiKlunt  of  the  Kcets  Mining  Company,  parties 
of  tlie  first  part,  and  P.,  party  of  the  second  part," 
by  which  "  the  said  partiesof  the  flr-t  part  "  aKri>B 
Xfi  deliver  at  P.'s  mill,  ore  from  i  ■  Keets  Sllne 
(owned  by  the  eompany)  to  be  c^u^liud  ami  milied 
by  P.:  and  si(f  ued  by  "  W.,  Supt.  Keets  Mining  Com- 
pany," and  by  P.,  is  the  contract  of  the  company. 

2.  An  order  sustaining  a  defendant's  demurrer, 
and  si  viiijr  the  plaintiff  lea  veto  amend,  does  not  pre- 
clude the  plaintifl!  from  renewing,  or  the  oourtfrom 
entertalnint',  the  same  question  of  law  upon  the 
subsequent  trial  on  an  amended  complaint, 

[No.  294. 1 
8>jlmitted  Apr.  g6, 1SS3.    IJerided  May  7,  1883. 

F  ERROR  to  the  Supreme  Court  of  the  Ter- 
ritory of  Dakota. 

The  history  and  facts  of  the  case  appear  in  the 
opinion  of  the  court. 

Meitre.  R.  T.  Merrick,  M.  F.  Morris  and 
William  R.  Steele,  for  plaintiff  in  error: 

There  is  no  proof,  anywhere  in  the  record, 
that  Post  either  authorized  the  execution  of  the 
written  contract  introduced  into  the  case,  or  sub- 
sequently ratified  it.  The  proof  is  merely  that 
he  was  a  member  of  a  partnership  known  as 
the  "  Keets  Mining  Company";  that,  as  such 
member,  he  received  a  portion  of  the  proceeds 
of  the  contract,  knowing  whence  they  came; 
that  Whitney,  who  made  the  contract,  was  su- 
perintendent of  the  Keets  Mining  Company;  and 
that  the  contract  was  understood  by  both  Whit- 
ney and  Pearson  to  have  been  made  for  the  ben- 
flt  of  the  company,  and  not  for  the  individual 
benefit  of  Whitney. 

The  liability  of  Post  can  be  sustained  only 
upon  proof  that  WTiitney,  in  the  execution  of 
the  contract,  was  authorized  to  bind  him.  Evea 
•Head  notes  by  Ur.  Jiutiee  Qhat. 


No™.— WTi«»  pronKnorv  noUt,execMed1>uan  offl, 
MTibted  tA« eoraorotfon;  mVn Ul« ojlcer.    See not« 
to  Hltohoook  y.liuobaiian,  106  U.  B„  XIVI.,  1078. 
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This  is  Bn  action  brought  in  an  inferior  court 
of  Dakota  Tenitory,by  John  B.  Pearson  against 
Alvin  W.  Whitney  and  Morton  E.  Post,  copart- 
neiB  under  the  name  of  the  Keets  Mining  Com- 
pany. 

Annexed  to  the  complaint  was  a  copy  of  a 
conttact  under  s^,  entitled  "  Memorandum  of 
an  agreement  made  and  entered  into  this  16th 
day  of  July,  1877,  at  Central  City,  Dakota,  by 
and  between  A.W.  Whitney,  Superintendent  of 
the  Ejects  MiniogCompany,  parties  of  the  first 
part,  and  J.  B.  Pearson,  party  of  the  second 
part; "  and  by  which  "  the  said  parties  of  the 
first  part"  agree  to  deliver  at  Pearson's  mill  in 
Central  City,  gold-bearing  ore  from  the  Keets 
mine  from  time  to  time,  in  quantities  sufficient 
to  constantly  supply  the  working  capacity  of  the 
mill  of  about  thirty  tons  daily;  ana  also  agree 
to  pay  the  sum  of  $9  for  each  ton  crushed  and 
milled;  and  Pearson  agrees  to  run  his  mill  con- 
stantly upon  that  ore  ror  a  term  of  ninety  days 
from  the  date  of  the  contract;  and  which  is 
signed  and  sealed  as  follows: 

"  A.  W.  Whitney,  [Seal 

Supt  Keets  Mining  Co.,  ^Seal 
John  B.  Pearson.  Beal.^ 

The  complaint  set  forth  the  terms  of  the  con- 
tract,and  alleged  the  plaintiff's  performance  and 
reaMlinees  to  perform,  and  the  defendant's  neg- 
lect and  refusal  to  deliver  ore  as  agi-eed,  or  to 
gay  for  crushing  and  milling  what  they  did  de- 
ver. 

The  defendant.  Post,  demurred  to  the  com- 
plaint, because  he  was  not  shown  to  be  a  party 
to  the  contract  sued  on,  and  because  sufficient 
facts  were  not  stated  to  constitute  a  cause  of  ac- 
tion against  him.  The  inferior  court  sustained 
the  demurrer,  and  gave  the  plaintiff  leave  to 
amend  his  complaint. 

The  plaintiff  then  filed  an  amended  complaint, 
not  sUe^ng  the  contract  to  have  been  in  writing, 
but  setting  lorth  its  terms,  and  alleging  the  other 
facts  substantially  as  in  the  original  complaint. 
The  defendants  answered;  Poet  denying  all  the 
allegations  of  the  amended  complaint,  and  Whit- 
ney admitting  the  making  of  the  contract  and 
denying  the  other  allegations. 

At  the  trial,  the  written  contract  was  admit- 
ted in  evidence,  without  objection;  it  appeared 
that  it  was  made  by  the  parties  thereto,  and  that 
Whitney,  in  making  it,  acted  in  behalf  and  for 
the  benefit  of  the  Keets  Mining  Company,  of 
which  he  was  the  superintendent,  and  was  un- 
dentood  by  the  plaintiff  so  to  act ;  and  that  Whit- 
ney, as  such  superintoident,  afterwards  broke 
the  contract,  to  the  damage  of  the  plaintiff. 

The  plaintiff,  against  the  objection  of  Post, 
and  for  the  purpose  of  showing  that  Poet  was 
one  of  the  r^  parties  in  interest  and  a  partici- 
pant in  the  results  of  the  contract,  and  that 
Whitney  acted  merely  as  the  agent  of  himself 
and  Post  as  principals,  was  permitted  to  intro- 
duce oral  evidence  that  Poet  was  an  owner  of  the 
Keets  mine,  and  a  copartner  with  Whitney,  un- 
der the  name  of  the  Keets  Mining  Company, 
in  tbe  business  of  working  the  mine  and  having 
the  ore  from  it  crushed,  and  as  such  copartner 
received  a  large  portion  of  the  proceeds  of  the 
oon&act,  knowing  whence  they  came. 

Tbe  court  also  declined  to  rule  and  Instruct 
the  jury,  as  Poet  requested,  that  the  order  sus- 
taining his  demurrer  to  the  original  complaint 
pie  vented  a  reoovery  against  him  in  this  action. 
166  V.  8. 


Post  alleged  exceptions  to  both  rulings,  and 
the  jury  returned  a  verdict  for  the  plaintiff , upon 
which  judgment  was  rendered.  On  appeal,  that 
Judgment  was  afllrmed  by  the  Supreme  Court 
of  the  Territory.  See,  2  Dak.,  230.  Post  sued 
out  this  writ  of  error. 

It  is  unnecessary  to  consider  whether,  if  this- 
were  to  be  treated  as  a  contract  under  seal,  it 
could  be  held  to  be  upon  its  face  the  contmct  of 
the  Keets  Mining  Company,  and  not  of  Whit- 
ney only,  or  whether  the  oral  testimony  would 
have  been  admissible  to  charge  Post;  because, 
by  the  Civil  Code  of  Dalcota,  "  all  distinctions 
between  sealed  and  unsealed  instruments  are 
abolished,"  and  "any  Instrument  within  the 
scope  of  his  authority,'by  which  an  agent  intends 
to  bind  his  principal,  does  bind  him,  if  such  in- 
tent is  plainly  inferable  from  the  instrument  it- 
self." Civil  Code  of  Dakota  of  1877.  sees.  926, 
1378. 

By  the  subject-matter  of  this  contract,  which 
is  the  delivery  and  milling  of  ore  from  the  Keets 
mine;  bv  th^  description  en  Whitney,  both  in  the- 
body  of  the  contract  and  in  the  signature,  as  su- 
perintendent of  the  Keets  Slining  Company; 
and  by  the  use  of  the  words  "parties  of  the  fiist 
part,  which  are  applicable  to  a  company  and 
not  to  a  single  individual,  the  contract  made 
by  the  hand  of  Whitney  clearly  appears  upon 
its  face  to  have  been  intended  to  bind  and,  there- 
fore, did  bind  the  company;  and,  upon  proof 
that  Poet  was  a  rartner  in  the  company,  bound 
him.  WMtneffv.  Wyman,  101 U.  8.,  892  [XXV., 
10501;  Hitdieock  v.  Buchanan,  105  U.  8.,  416 
rXXVI.,  1078];  Goodenough  v.  Thayer,  182 
Mass.,  162. 

The  order  sustaining  Post" s  demmrrer  to  the 
original  complaint  gave  the  plaintiff  leave  to 
amend,  and  did  not  preclude  ue  plaintiff  from 
renewing  nor  the  court  from  entertaining  the- 
same  question  of  law  upon  a  fuller  development 
of  the  facts  at  th^  trial  on  the  amended  com- 
plaint.    Oaldtrr  V.  Bayne$,  7  Allen,  887. 

Jiulgment  affirmed. 

Tmeoopy.    Test: 

James  H.  HcKennejr,  Clerk  Sop.  Court,  U.  8. 


W.  J.  HAWKINS  Airo  WALTER  CLARK, 
Assignees  in  Bankruptcy  of  the  Estate  and 
Effects  of  Thomas  P,  Dbvebbux,  Deceased, 
a  Bankrupt;  WALTER  CLARK  and  JOHN 
DEYEREUX,  as  Trustees  of  the  Estate  of 
the  Said  Thouas  P.  Dbvereux,  Apptt., 

V. 

ORINFILL  BLAKE  bt  au 

(See  &  C,  Beporter's  ed.,  ffiS-oe.) 

Newparty  io  action — land  when  chargeable  leith: 
legaciet. 

1.  It  is  not  error,  on  the  execution  of  the  mandate 
of  this  oourt  to  permit  a  third  person  to  become  a 
party  and  set  up  rights  not  embraced  In  the  former 
aeoree,  where  it  was  done  by  consent  of  all  parties. 

2.  Wliere  one  acting,  though  wrongfully,  as  ex- 
ecutor of  a  will,  appropriates  tbe  general  personal 
estate  to  his  own  use  to  pay  legacies  charged  upon 
his  limd,  the  land  will,  in  equity,  remain  cDargeabl» 
with  the  deficiency  in  the  general  penonal  estate 
thus  created  by  him. 

[No.  261.] 
Argued  Apr.  19  K,  1883.  Decided  May  7, 1883. 
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APPEAL  from  the  Ciicuit  Court  of  the  United 
States  for  the  Eastern  District  of  North 
Carolina. 

The  history  and  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court. 

Mettn.  A.  S.  Merrlmon,  T.  0.  Fuller  and 
Waiter  Clark,  for  appellants: 

An  appeal  lies,  when  this  court  having  decided 
a  cause  on  a  former  appeal,  sends  its  mandate 
to  the  circuit  court,  and  tlie  latter  court  has 
failed  to  observe  and  pursue  the  mandate  of  this 
court:  

Tht  Lady  Pike,  96  U.  8.,  461  (XXIV.,  672) ; 
Steicarty.  Saianum,  97 U.  8.,  361  (XXrV..10ri); 
Humphrey  v.  Bakar,  108  U.  8.,  786  (XXVI.. 
46m. 

The  circuit  court  must  obey  the  mandate 
from  this  court,  and  it  has  no  power  to  rehear 
the  case  or  resettle  the  rights  oi  the  parties,  or 
to  modify  in  any  respect,  what  this  court  has 
established  or  amrmea.  The  power  of  the  court 
in  such  case  only  extends  to  the  execution  of  the 
mandate. 

Bt  parte  BObald,  18  Pet.,  493 ;  SkiUem  v. 
May,  6Cranch,2«7;  ExparteR.R.Co.,\'WtSL, 
69  (68  U.  S.,  XVIL,  514) ;  jEe  parte  Mvnit,  9 
Wall.,  605  (76  U.  S.,  XIX.,  799);  DwraiU  v.  E»- 
tex  Go.,  101  U.  8.,  555  (XXV.,961);  Stewart  \. 
Falamon  (lupra);  Humphrey  ▼.  Baker (tupra); 
Ohairee  v.  U.  8.,  3  How.,6U;Fm<  v.  Braakear, 
14  Pet.,  51;  Mitehel-v.  U.  8.,  15  Pet.,  52;  S. 
R  Co.  V.  Sautter,  2  WaU.,  510(69 U.  8.,XVn., 
900). 

Mettre.  S.  F.  Phillips,  Fabins  H.  Bos- 
bee  and  John  W.  Sinidale,  for  appellees. 

Mr.  Jvttife  lllatthews  delivered  the  opin- 
ion of  the  court : 

A  former  appeal  in  this  cause  was  disposed 
of  by  this  court  by  a  decision  reported  in  Blake 
V.  Hawkiru),  98  U.  8.,  315  [XXV.,  189],  to 
which  reference  is  made  for  a  full  statement  of 
the  case  as  then  presented.  The  final  decree  of 
the  circuit  court,  there  reviewed,  was  reversed, 
and  the  cause  was  remanded  witii  directions  to 
take  further  proceedings  and  enter  a  decree  in 
accordance  with  the  opmion  of  the  court  as  then 
declared. 

The  snbsequiint  proceedings  and  decree,upon 
the  mandate  of  this  court,  are  now  brought  here 
for  review,  on  the  ground  that  they  do  not,  in 
several  particulars,  conform  to  that  mandate. 

A  brief  statement  of  the  case  will  sufilce  to 
explain  and  adjust  the  remaining  controversy  : 

The  complainants  below  were  the  appellants 
from  the  flist  decree,  and  are  now  appellees. 
They  are,  of  the  next  of  kin  of  Frances  Dever- 
eux,  entitled  to  a  share  of  the  residue  of  her 
personal  estate  undisposed  of  by  her  will.  The 
object  of  the  bill  was  to  obtain  an  account  of 
that  estate  from  Thomas  P.  Devereux,  as  ex- 
ecutor de  eon  tort,  including  a  fund,  being  part 
of  a  sum  of  $50,000  originally  charged  upon  real 
estate  conveywl  to  Thomas  P.  Devereux  by 
Frances  Devereux,  in  case  she  should  appoint 
the  same  by  will  or  otherwise,  and  wUch,  it 
was  claimed  by  the  complainants,  she  had  ap- 
pointed by  her  will  to  her  executors.  The  es- 
tate of  Thomas  P.  Devereux  passed,  by  his 
bankruptcy,  to  assignees  and  trustees,  includ- 
ing the  lands  on  which  the  fund  in  question,  al- 
leged to  have  been  the  subject  of  the  appoint- 
ment, had  been  charged.  These  assignees  and 
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trustees  were  defendants  below,  and  are  now  ap- 
pellants. 

The  charge  ai>on  the  lands  conveyed  to  Thom- 
as P.  Devereux  included  an  annui^,  during  the 
life  of  Frances  Devereux,  payable  to  hera^,  of 
$3,000,being  six  per  cent  on  the  principal  som; 
and  Bstothsprincipalsum,  the  language  of  the 
deed  was  "That  Uie  said  lliomas  F.  Devoeux, 
his  heirs  or  assigns,  shall  invest  for  or  pay  to  the 
said  Frances,  at  such  times,  in  such  proportions 
and  in  such  manner  and  form  as  she  shaD  di- 
rect and  require,  to  and  for  her  own  sole  and 
separate  use,  ana  subject  to  her  own  disposal  by 
wul,  deed  or  writings  in  nature  thereof,  or  other 
wise,  to  all  intents  and  purposes  (notwithrtand- 
ingher  coverture)  as  if  she  were  a.  feme  tote  and 
unmarried,  the  sum  of  $50,000;  but  if  the  a^ 
sum  of  money  or  any  part  thereof  shall  remain 
unpaid,  or  sliall  not  be  invested  during  ha  life, 
and  if  the  said  Frances  shall  not  by  deed  or  will 
or  writing  in  nature  thereof,  or  by  some  other 
act  give,  grant,  dispose  or  direct  any  payment, 
investment  or  application  of  the  same,  tiienthe 
said  sum  of  money  or  so  much  thereof  as  shall 
remain  not  {wid,  given,  granted,  disposed  or  di- 
rected to  be  invested,  paid  or  applied,  shall  be 
considered  as  lapsing  and  the  charge  thereof  as 
extinsMlshed  for  thebenefit  of  the  said  Thomas." 
In  her  will,  among  other  bequests,  was  one  of 
$7,500  to  Thomas  P.  Devereux,  in  trust,  to  ap 
ply  the  income  on  the  same  annuaUy  to  the  pay- 
ment of  certain  annxiities  and  chanties  theroo 
specified.    There  was  no  residuary  clause. 

Thomas  P.  Devereux,  thougli  named  as  ex- 
ecutor in  his  mother's  will,  did  not  qualify  as 
such;  but,  after  her  death,  paid  off  the  legade* 
mentioned  and  took  possession  of  a  large  ^it  of 
her  personal  estate,  so  as  to  become  chai^eable 
therefor  as  executor  de  ion  tort. 

The  estate  of  Frances  Devereux  is  represent- 
ed by  an  administrator  de  baait  non  with  the 
will  annexed. 

The  decree  of  the  circuit  court  in  1874,whidi 
was  the  subject  of  the  former  appeal,  declared, 
among  other  things : 

1 .  That  Frances  Devereux  did  not  by  her  last 
will  appoint  the  fund  of  $50,000,  charged  upon 
the  land,  "To  be  part  of  her  general  personal  es- 
tate in  the  hands  of  her  executors;  nor  appoint 
the  said  fimd  at  all,  except  so  far  as  it  to  nects- 
sary  to  resort  to  the  same  to  pay  off  the  pecun- 
iary legacies  bequeathed  by  her  in  her  said  will, 
after  exhausting  for  that  purpose  what  remains 
of  her  persoiuu  assets,  after  pajineot  of  her 
debts  and  general  expenses  and  the  costs  of  ad- 
ministering her  estate." 

2.  That  the  complainants  were  not  entitled  to 
any  account  of  the  f  imd  of  $60,000,  except  for 
the  purpose  of  determining  the  amount  m  »t- 
rears  of  the  annuity  of  $3,000  during  the  life- 
time of  Thomas  Devereux,  unexpended,  of 
which  unexpended  balance,  and  of  the  remain- 
der of  her  personal  estate  which  came  to  the 
hands  of  Thomas  P.  Devereux,  they  are  entitled 
to  an  accoimt. 

8.  That,  in  taking  that  aoootmt,  the  assigneet 
in  bankruptcy  are  entitled  to  be  credited  with 
the  amounts  which  Thomas  P.  Devereux  ex- 
pended in  purchasing  the  pecuniary  legades  be- 
queathed by  Frances  Devereux. 

A  statement  of  that  account  was  agreed  upon, 
which  showed  that,  at  the  date  of  tusbanknipt- 
cy.  May  81.  1868,  Thomas  P.  Devereux  was 
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chargeable  with  $41,638  of  the  general  personal 
assets  of  his  mother's  estate,  after  payment  of 
debts,  funeral  expenses  and  costs  of  adminis- 
tration, including  interest  to  that  date ;  and 
that  he  was  entitled  to  credit  for  $39,466.68, 
which  included  interest  to  the  same  date,  for 
the  amount  expended  by  him  in  payment  or  pur- 
cbaae  of  the  pecuniary  legacies  under  the  will, 
leaving  a  balance  due  from  him  of  |2,166.42,of 
which  the  complainants  were  entitled  to  one 
third,  or  $722.14  for  which,  accordingly,  a  de- 
cree was  entered  in  their  favor. 

In  levenring  this  decree,  this  court  said,  98 
U.  8.,  828  [XXV.,  142], "  Whether,  if  the  fund 
which  remained  in  the  hands  of  Thomas  P. 
Devereux  at  the  death  of  the  testatrix  had  ex- 
ceeded the  sum  required  to  pay  the  legacies 
given  by  her  will,  that  is  to  say:  the  sum  of 
$^,500,  the  will  would  have  been  a  complete 
execution  of  the  power,  covering  the  whole 
fund,  or  only  a  partial  appointment  of  so  much 
•s  was  needed  to  pay  those  levies,  it  is  unnec- 
essary for  us  now  to  decide.  In  the  view  which 
we  take  of  the  other  questions  involved  in  the 
case,  that  fund  had  been  reduced  so  far  that 
there  was  not  more  than  enough  remaining  sub- 
ject to  the  power  to  pay  the  sums  bequeathed 
by  the  will.  The  execution  was  therefore  com- 
plete, and  it  appointed  the  whole  fund  to  the 
executors  of  Uus  will,  who  took  it  under  the 
appointment  as  part  of  the  personal  estate  of 
the  appointor." 

There  was,  therefore,  error  in  the  decree  of 
the  circnit  court,  so  far  as  it  adjudged  that  the 
testatrix,  Frances  Devereux,  did  not  appoint  to 
her  executors  the  fund  over  which  she  had  the 
power  of  appointment,  "  Except  so  far  as  it  is 
neoeesary  to  resort  to  the  same  to  pay  oft  the 
peconiarv  legacies  bequeathed  by  ner  in  her 
said  will,  uter  exhausting  for  that  purpose 
what  remains  of  her  general  assets  after  pay- 
ment of  her  debts  and  funeral  expenses  ana  the 
costs  of  administering  her  estate." 

After  noticing  and  disposing  of  other  assign- 
ments of  error,  not  material  now  to  be  repeated, 
the  judgment  of  the  court  concludes  as  follows: 

"  Our  conclusion,  therefore,  is,  after  review- 
ing the  whole  case,  that  there  has  been  no  error 
committed,  except  the  single  one  which  we  first 
noticed.  For  tbiat,  however,  the  decree  of  the 
circuit  court  must  be  reversed  and  the  case 
sent  back,  with  instructions  to  direct  anew  ac- 
counting and  to  enter  a  decree  in  conformity 
with  thu  opinion." 

The  mandate  of  this  court  was  entered  of  rec- 
ord in  die  circuit  court  at  the  June  Term,  1879; 
aod  thereupon  Louisa  N.  Taylor  filed  her  peti- 
tion praying  to  be  made  a  party,  for  the  purpose 
of  asaernng  her  right  to  receive  the  value  of  two 
anntiities  to  which  she  claimed  to  be  entitled, 
one  of  $50  per  annum  out  of  the  fund  of  $7,500 
bequeathed  to  Thomas  P.  Devereux  in  trust 
for  herself  and  others;  and  one  of  $150  per  an- 
num, which,  by  the  will  of  Frances  Devereux, 
was  directed  to  oe  paid  out  of  funds  arising  from 
tlie  sale  of  certain  slaves  and  a  house  and  lot 
in  Cbapel  HUl,  it  being  alleged  in  her  petition 
that  Thomas  P.  Devereux  bad  sold  the  house 
and  lot,  received  the  proceeds,  and  converted 
the  slaves  to  his  own  use. 

Service  of  this  petition  was  accepted,  and  it 
was  agreed  that  it  might  be  heard  at  the  same 
term,  if  practicable.  The  assignees  in  bank- 
108  U.  S.  U.  S.,  Book  27 


ruptcy  filed  their  answer  to  it,  pleading  the 
Statute  of  Limitations,  alleging  that  ttie  fund  of 
$7,500  had  been  raised,  and  that  the  lands  of 
Thomas  P.  Devereux  were  discharged  from  its 
payment,  denying  that  the  $160  annuity  was  a 
charge  on  those  lands,  but  upon  the  house  and 
lot  in  Chapel  Hill,  which  sold  for  only  $46,  and 
the  slaves,  which  it  is  alleged  were  not  sold  by 
Thomas  P.  Devereux,  but  lost  by  the  result  of 
the  war,  etc. 

It  was  thereupon  agreed  by  the  parties  to  waive 
the  taking  of  the  account  ordered  by  the  man- 
date of  this  court ;  and  that  "The  balance  charged 
on  the  land  of  Thomas  P.  Devereux,  and  which 
Mrs.  Frances  Devereux  had  not  disposed  of  dur- 
ing her  life,  and  which  by  her  will  she  ap- 
pointed to  her  executors,  was  on  the  third  (8d)  of 
June,  1840,  the  date  of  her  death,  the  sum  of 
($21,527. 67)  twenty-one  thousand  five  hundred 
and  twenty -seven  dollws  and  sixty-seven  cents." 

The  facts  in  regard  to  the  legacy  of  $7,600  to 
Thomas  P.  Devereux  in  trust,  and  the  interest 
therein  of  Louisa  N.  Taylor,  were  also  agreed 
upon. 

It  was  further  agreed  that  a  certain  account 
D,  theretofore  taken,  of  the  general  personal 
assets  of  Frances  Devereux,  film  at  June  Term, 
1874,  was  correct,  except  that  the  assignees  in 
bankruptcy  insisted  on  an  exception,  to  the  ex- 
tent that  Thomas  P.  Devereux  is  chargeable 
only  with  one  half  the  value  of  the  slaves,  being 
$9,996.60,  with  interest  thereon  to  the  amount 
of  $9,828.67,  instead  of  with  the  full  amount 
charged;  while  the  complainants  insisted  that 
the  correctness  of  that  account  had  been  finally 
agreed  to  and  settled  at  the  June  Term,  1874, 
but  that  otherwise  the  account  was  in  all  respects 
correct 

At  the  November  Term,  1879,  the  final  decree 
was  made,  from  which  the  present  appeal  is 
taken.  The  first  seven  of  the  declaratfons  In 
that  decree  specifically  follow  the  mandate  of 
this  court,  and  the  agreement  of  the  parties  as 
to  the  state  of  the  accounts,  overruling  the  ex- 
ception of  the  assignees  in  bankrupt^  to  the 
accoimt  D,  charging  Thomas  P.  Devereux  with 
the  value  of  all  the  slaves  which  came  to  his 
hands  after  the  death  of  Mrs.  Devereux;  and  in 
this,  we  think,  there  is  no  error. 

The  decree  Uien  proceeds  as  follows: 

'  '8.  It  is  further  declared  that  the  said  Thomas 
P.  Devereux  never  raised  and  appropriated  the 
$7,500  appointed  to  him  in  trust  by  the  will  of 
ibe  said  irances  out  of  his  lands  conveyed  to 
him  bv  the  aforesaid  deed  of  July  8, 1889,  and 
that  all  the  annuitants  provided  for  by  said  ap- 

§  ointment  of  $7,600  are  dead  or  have  aban- 
oned  their  claims,  except  Louisa  N.  Taylor, 
who  is  still  living;  add  that  none  of  said  annuities 
have  been  paid  since  the  first  day  of  January, 
1863,  except  the  annuity  to  the  said  Louisa  N. 
Taylor,  which  was  paid  by  said  Thomas  P. 
Devereux  up  to  the  first  day  of  January,  1867; 
and  the  court  doth  declare  that  there  is  a  re- 
sulting trust  for  one  third  of  said  sum  of  $7,600, 
and  interest  thereon  from  the  first  day  of  Janu- 
ary, 1868,  to  the  plaintifb,  subject,  however,  to 
the  said  Louisa  N.  Taylor's  claim  for  the  value 
of  her  annuity  of  $60  per  annum,  one  third  of 
which  value  falls  upon  the  plaintiff  s  share  of 
said  resulting  trust;  which  said  claims  of  the 
said  Louisa  N.  and  the  said  plaintiffs  are  first 
liens  upon  Uie  lands  of  the  said  Thomas  P. 
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Devereuz  or  the  proceeds  thereof  in  the  bands 
of  the  defendants,  in  the  relative  order  in  which 
said  claims  are  last  herein  stated,  and  are  to  be 
fliBt  paid  in  fall  bv  the  defendants  with  and  out 
of  me  proceeds  of  said  lands. 

9.  It  is  further  declared  that  the  said  Thom- 
as P.  Devereux,  before  November,  1852,  pur- 
chased up  a]l  the  other  pecuniary  legacies  be- 
queathedfby  the  will  of  the  said  Frances,  and 
after  said  purchase,  and  before  the  day  and  date 
last  aforesaid,  converted  to  his  own  use  all  the 
general  personal  assets  of  the  said  Frances  spec- 
ified in  section  7  of  this  decree  as  amounting, 
on  the  Blstday  of  May,  1868,  to  forty -one  thou- 
sand  six   hundred   and   thirty-three   dollars 
(141,688),  claiming  the  same  to  belong  to  him 
to  satisfy  the  said  pecuniary  legacies  and  the 
aforementioned  sum  of  $7,600;  and  the  court 
doth  declare  that  the  annuity  of  $160  per  an- 
num bequeathed  by  the  will  of  the  said  Fran- 
ces to  the  said  Louisa  K.  Taylor  was  and  is  a 
first  lien  on  said  sum  of  141,688  of  genei^  as- 
sets, and  ought  to  have  been  first  paid  thereout, 
and  that  the  plaintiffs  ought  to  have  been  paid 
one  third  of  said  sum  of  general  assets,  subject 
to  the  burden  of  one  third  of  the  annuity  of 
$160  per  annum  to  the  said  Louisa  N.  Taylor; 
and  that  the  said  pecuniary  legacies  purchased 
by  the  said  Thomas  P.  Devereux  as  aforesaid, 
and  the  aforesaid  stim  of  $7,500,  ought  to  have 
been  paid  out  of  the  fund  chargM  and  ap- 
pointed by  the  last  will  and  testament  of  the 
said  Frances  Devereux  on  and  out  of  the  lands 
of  the  said  Thomas  P.  Devereux,  and  the  mon- 
ey to  satisfy  the  same  ou^t  to  have  been  raised 
on  and  out  of  said  lands,  and  that  said  lands 
were  exonerated  from  said  buiden  by  the  use 
by  the  said  Thomas  P.  Devereux,  of  the  gen- 
eral personal  assets   aforesaid,  whereby   the 
plaintiffs  have  become  entitled  to  have  their 
aforesaid  one  third  of  said  general  personal  as- 
sets, burdened  as  aforesaid,  paid  out  of  the  pro- 
ceeds of  said  lands  in  the  hands  of  the  defend- 
ants, and  the  said  Louisa  N.  Taylor  has  become 
entitled  to  have  the  value  of  her  aforesaid  an- 
nuity of  $160  per  annum  paid  to  her  out  of  the 
said  proceeds  of  the  said  lands,  and  in  prefer- 
ence to  the  said  claim  of  the  plaintiffs;  and  it  is 
.  declared  by  the  court  here  that  the  last  aforesaid 
churn  of  the  said  Louisa  K.  Taylor  Is  a  third 
Uen  upon  the  said  proceeds  of  lands  in  the 
hands  of  the  defendants,  and  the  last  aforesaid 
claim  of  the  plaintiffs  is  a  fourth  Uen  on  the 
same,  and  that  both  of  said  claims  are  to  be 
paid  by  the  defendants  out  of  said  proceeds  in 
the  relative  order  in  which  the  same  are  next 
hereinbefore  stated  in  full,  if  the  said  proceeds 
shall  be  sufficient  to  pay  both  of  the  same  in 
full,  and  if  not  sufficient  then  the  claim  of  the 
said  Louisa  N.  is  to  be  paid  in  full,  and  the 
claim  of  the  plaintiffs  shall  be  paid  as  far  as 
said  proceeds  shall  extend  to  satisfy  the  same. 

10.  All  the  p«rtie8,  plaintiff  and  defendant, 
having  at  June  Term,  A.  D.  1879,  of  this  court 
filed  an  agreement  in  writing  waiving  any  fur- 
ther account,  and  ascertaining  the  balance 
charged  on  the  lands  of  Thomas  P.  Devereuz 
for  the  benefit  of  Frances  Devereux  at  the  date 
of  her  decease,  in  the  words  and  figures  follow- 
ing, to  wit: 

'In  this  cause  the  mandate  from  the  Supreme 
Court  of  the  U.  S.  is  filed,  and  to  avoid  ue  ex- 
pense and  delay  incident  to  taking  the  account 
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ordered  and  directed  herein  by  thededsicHiind 
decree  of  said  court,  and  because  from  tiie  ac- 
counts already  heretofore  taken  in  this  cause 
the  paj'ties  are  able  to  ascertain  by  agreement 
all  the  results  necessary  for  the  final  determina- 
tion of  this  cause,  without  the  new  aocountiiig 
directed  by  said  decree  of  Supreme  Court,  by 
consent  of  all  the  parties,  plaintiff  and  defena- 
ant,  herein,  all  further  aocoimt  herein  is  waived, 
and  it  is  agreed  that  the  balance  charged  on  the 
land  of  Thomas  P.  Devereux,  and  which  Mis. 
F.  Devereux  had  not  disposed  of  during  her 
life,  and  which,  by  her  will,  she  appointed  to 
her  executors,  was,  on  the  Sddayof  June,  18M, 
the  date  of  her  death,  the  sum  of  twenty -one 
thousand  five  himdred  and  twenty-seven  dollan 
and  sixty-seven  cents  ($21,627.67).' 

11.  And  the  said  Louisa  N.  Taylor  having, 
at  June  Term,  1879,  of  this  court  iSled  a  peo- 
tion  to  be  made  a  party  to  Uiis  cause  and  to  as- 
sert her  rights  in  the  premises,  and  having  at 
said  Term,  l^  the  consent  of  all  the  parties, 
plaintiff  and  defendant,  herein  been  made  a  par- 
ty hereto,  and  it  appearing  to  the  court  that 
said  Louisa  K.  Taylor,  on  the  26th  of  Match, 
1869,  before  the  register  in  bankruptcy  proved 
and  filed  her  claim  on  account  of  tbe  legacy 
hereinbefore  named  a^inst  the  estate  of  said 
bankrupt,  Thomas  P.Devereux,  as  a  debt  se- 
cured by  lien  on  the  lands  of  the  said  Thomas 
P.  Devereux,  to  the  amount  of  $2,920.18,  with 
interest,  and  the  plaintiffs  having  here  in  open 
court  assented  to  the  payment  of  said  claim  in 
the  manner  specified  and  directed  in  this  de- 
cree, the  court  doth  declare  that  then  is  now 
due  to  the  said  Louisa  N.  Taylor  upon  the  IW 
annuity,  the  sum  of  $1,196.46,  with  interest  on 
$728.58,  from  Nov.  24,  1879,  and  upon  the 
$150  annuity,  the  sum  of  $8,418.40,  with  inter- 
est on  $2,179.69,  from  Nov.  24,  1879,  charged 
as  herednbefore  declared. 

And  thereupon,  it  being  obvious  to  the  conrt 
that  a  new  reference  and  nirtber  accoiut  in  the 
premises  is  entirely  useless  and  imneceKaiy,  it 
is  finally  ordered,  adjudged  and  decreed  that 
the  said  Louisa  N.  Taylor  recover  of  the  d^ 
fendants,'Vrilliam  J.Hawkins  andWalter  Clark, 
assignees  in  bankruptcy  of  the  estate  and  effect! 
of  Thomas  P.  Devereux,  deceased,  a  bankrupt, 
and  of  the  said  Walter  Clark  and  Ihe  defend- 
ant, Jno.  Devereuz,  substituted  trustee!  for 
Thomas  P.  Devereux,  deceased,  under  the  deed 
for  the  Pollock  land,  of  July  3,  1889,  the  earn 
of  ($1,196.46)  eleven  hundred  and  ninety-six 
dollars  and  for^-five  cents,  with  interest  oo 
$726.68  thereof,  from  24th  November,  1879,  un- 
til paid,  to  be  paid  and  satisfied  out  of  tbe  pro- 
cess of  the  sales  of  the  said  Pollock  lands,  in 
their  hands,  respectively,  first,  and  in  prefer- 
ence to  all  other  claims  against  said  proceeds; 
and  that  the  plaintiffs,  Orinfill  Blake  and 
Elizabeth  J.,  his  wife,  and  Jno.  Townsendand 
Qeorgiana  P.,  his  wife,  do  recover  of  the  Mid 
defendants,  Hawkins,  Clark  and  Devereoz, 
assignees  and  trustees  as  aforesaid,  the  sum  of 
($4,669.78)  forty-five  hundred  and  sixty-oiae 
dollars  and  seventy-three  cents,  with  interest  on 
$2,468.84  thereof  from  the  24th  November, 
1879,  until  paid,  to  be  paid  out  of  said  pro- 
ceeds of  said  sales  of  said  Pollock  lands  in  their 
hands,  respectively,  and  nezt  in  order  of  prrf- 
erence. 
And  that  the  said  Louisa  N.  Tayks'  do  i»- 
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cover  of  the  said  defendants,  Hawkins,  Clark 
and  Deverenx,  assignees  and  tnistees  as  afore- 
said, the  sum  of  ($3,418.40)  three  thousand  four 
trandred  and  thirteen  dollars  and  forty  cents, 
with  interest  on  ($2, 179. 59)  twenty-one  hundred 
wd  seventy-nine  dollars  and  fifty-nine  cents 
thereof  from  the  24tb  November,  1879,  until 
paid,  to  he  paid  and  satisfied  out  of  said  pro- 
ceeds of  aaia  sales  of  said  Pollock  lands  in  their 
hands,  respectively,  and  next  in  order  of  pref- 
erence. 

And  that  the  pontiffs,  Grinflll  Blake  and 
Elizabeth  J.,  his  wife,  and  Jno.  Townsend  and 
Georgiana  P.,  his  wife,  do  recover  of  the  said 
defendants  Hawkins,  Clark  and  Devereux, 
trustees  and  assignees  as  aforesaid  ($21,200.46} 
twenty-one  thousand  two  hundred  dollars  and 
forty-sis  cents, with  interest  on  $18,877.66  there- 
of from  the  24th  day  of  November,  1879,  until 
paid,  to  be  paid  and  satisfied  out  of  the  said 
proceeds  of  the  said  sales  of  the  said  Pollock 
knds  in  their  hands,  reroectively,  and  in  the 
event  that  said  proceeds  shall  prove  sufficient  to 
pay  and  satisfy  said  last  mentioned  sum  in  full, 
and  if  said  proceeds  shall  not  prove  sufficient, 
then  as  far  as  said  proceeds  shall  extend  to  satis- 
fy the  same. 

That  the  costs  in  this  cause  incurred,  to  be 
taxed  by  the  clerk,  be  paid  by  the  said  defend- 
ants, amignees  and  trustees  as  aforesaid,  with 
and  out  of  said  proceeds  of  said  sales  of  said 
PoUock  lands  in  full  and  without  reference  to 
the  satisfaction  of  the  four  foregoing  sums  ad- 
Judged  to  be  paid  out  of  such  proceeds." 

It  is  now  objected  to  this  decree  that  it  is  not 
warranted  by  the  mandate  of  this  court,  in  exe- 
cution of  which  only  it  could  be  properly  made; 
and  diat  if  the  matters  decreed  were  open  vmder 
the  mandate,  they  were  adjudged  erroneously. 

It  is  said,  hi  the  first  place,  that  it  was  error 
to  permit  Louisa  K.  Taylor  to  become  a  party 
•nd  set  up  rights  not  embraced  in  the  former 
decree.  The  obvious  answer  to  this  objection 
is,  that  It  was  done  bv  consent  of  all  parties,  as 
appears  by  the  record.  And  there  is  no  grotmd 
on  which  the  decree  in  her  favor  can  be  im- 
pugned. Her  annuity  of  $50  per  annum  was 
expressly  payable  out  of  the  legacy  to  Thomas 
P.  Devereux  in  trust,  in  respect  to  which  his 
•osiraees  caimot  be  heard  to  say  that  his  land 
has  oeen  relieved  of  the  charge  by  which  the 
fund  was  to  be  raised,  when,  m  point  of  fact, 
the  fund  never  has  been  raised.  As  to  the  an- 
nuity of  $150,  although  payable  out  of  a  fund 
expressly  designated,  it  was  a  demonstrative 
legacy,  payable,  in  default  of  that  fund,  out  of 
ceneral  assets,  and  entitled,  therefore,  to  the 
benefit  of  the  fund  of  $60,U00,  converted  by  the 
appointment  into  general  personal  estate,  and, 
•8  part  of  that,  chargeable  on  the  land  as  here- 
after shown.  2  Wms.  Exrs.,  pt.  8,  b.  8,  ch.  2, 
■ec.  3,  p.  [1160]  6th  Am.  ed.,  1252. 

It  is  next  objected  that  the  circuit  court  below 
erred  in  charging  the  amount  found  due  to  the 
appellees,  as  next  of  kin,  entitled  to  share  the 
vaaaispoaeA  residue  of  the  estate  of  Frances  Dev- 
ereux, from  the  estate  of  Thomas  P.  Devereux, 
upon  his  real  estate  conveyed  to  him  by  his  moth- 
er. It  is  claimed  that  this  part  of  the  decree  is 
not  justified  by  the  mandate,  and  is  erroneous 
on  principle. 

But  this  view,  in  our  oidnion.  cannot  be  sus- 
tained. The  very  point  of  our  f  onner  decision 
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was,  that  the  appellees  were  entitled  to  an  ao- 
cotmt  of  the  fund  of  $60,000,  or  so  much  of  it 
as  remained,  as  part  of  the  ^rsonal  estate  of 
Mrs.  Frances  Devereux,  by  virtue  of  her  will, 
construed  as  an  appointment  The  language  of 
the  opinion  was,  98  U.  8.,  828  [XXV.,  1421: 
"We  conclude,  therefore,  that  Mm.  Devereurs 
wfll  was  an  execution  of  the  power  and  an  ap- 
pointment of  the  fund  to  her  executors.  It  con- 
verted the  fund  into  her  own  estate,  at  least  to 
the  extent  of  $28,500,  if  there  was  so  much  of 
it  remaining."  It  is  conceded  that  the  proper 
amount  of  this  fund,  according  to  the  agreement 
of  the  parties,  has  been  brought  into  account, 
and  that  the  balance  decreed  ui  favor  of  the  ap- 
pellees is  the  true  amount  due  to  them  from  the 
estat^  of  Thomas  P.  Devereux.  This  is  so,  be- 
cause the  personal  estate  of  Mrs.  Frances  Dev- 
ereux has  been  increased,  in  the  account  by  the 
addition  of  the  balance  of  this  fund,  according 
to  the  mandate  of  this  court. 

But  that  fund  is  still  uncollected  and  is  a  lien 
on  the  lands  of  Thomas  P.  Devereux  in  the 
hands  of  his  assignees  and  trustees.  Why  should 
not  the  security  go  with  the  debtT  The  debt  la 
the  principal  and  the  securi^  an  incident, which 
necessarily  attends  it  It  certainly  was  not  the 
Intention  of  this  court,  in  its  former  order,  to 
separate  them.  And  when  it  reversed  the  de- 
cree of  the  circuit  court  in  Older  to  award  to  the 
appellees  the  benefit  of  the  fund  appointed  by 
the  will  of  Mrs.  Devereux,  to  become  part  of 
her  personal  estate.  It  meant  also  to  give  them 
the  benefit  of  any  security  for  its  collection  and 
payment  that  appointment  furnished. 

And  that  such  security  existed,  by  way  of  lien 
and  charge  upon  the  kuid,  in  virtue  of  the  ap- 
pointment, and  inures  to  me  benefit  of  the  ap- 
pellees, as  entitled  to  share  in  the  general  per- 
sonal estate  of  the  testatrix,  is  necessarily  in- 
volved in  the  former  judgment  of  this  court 
For  that  judgment  did  not  proceed,  as  seems  to 
be  claimed,  on  the  ground  that  the  appointment 
of  that  fund  by  the  will  was  merely  to  the  leg- 
atees, or  to  the  use  of  the  lej^tees,  tmder  the 
will,  so  that  when  their  legacies,  were  satisfied, 
no  matter  by  what  means,  the  land  was  dis- 
charged of  its  lien.  On  the  contrary,  that  judg- 
ment proceeded  on  the  ground,  that  the  will  was 
an  appointment  of  what  remained  of  the  fimd 
of  $50,000  as  a  charge  upon  the  land,  to  the  ex- 
ecutor of  the  testatrix,  so  as  to  convert  that  fund 
into  part  of  the  gen^^  personal  estate  of  the 
testatrix,  thereby  subjecnng  it,  as  part  of  that 
estate,  to  the  claims  of  all  persons  entitled  to 
share  in  its  distribution,  it  being  the  intention 
of  the  testatrix,  as  expressly  drauced  by  this 
court  from  the  provisions  of  the  will,  to  pro- 
vide a  fund  in  me  hands  of  her  executors,  in 
addition  to  the  personal  estate  in  possession,  ad- 
equate to  redeem  the  legacies  given  by  the  will, 
so  as  to  exonerate  that  estate  from  their  pay- 
ment That  fund  was  not  a  trust,  merely  in  aid 
of  the  general  assets,  to  enable  the  latter  to  meet 
the  payment  of  the  legacies.  That  was  the  er- 
ror of  the  circuit  court  in  its  first  decree,  for 
which  it  was  reversed.  It  was,  on  the  other 
hand,  as  declared  by  this  court,  "An  appoint- 
ment of  the  whole  fund  to  the  executors  of  the 
will,  who  took  it  under  the  appointment  as  part 
of  tJie  personal  estate."  And  that  means,  just 
what  the  decree  now  under  review  declares, 
that  it  is  appointed  to  be  raised  by  a  sale  of  the 

77» 


Digitized  by 


Google 


436-461 


BUFREME  COUBT  OP  THK    UsiT 


land  on  which  it  is  churged,  to  be  paid  into  the 
estate  of  the  testatrix,  for  the  purpose  of  being 
distributed  to  the  appellees,  as  being  the  parties 
entitled. 

Not  only  was  this  fund  charged  upon  the 
real  estate  of  Thos.  P.  Devereux  appointed  to 
his  executors,  so  as  to  become  part  of  the  gen- 
eral personal  estate  of  Mrs.  Frances  Devereux, 
so  that  in  law  the  whole,  including  the  undis- 
posed of  residue,  became  liable  to  distribution 
as  one  trust  fund  for  creditors,  legatees  and 
distributees,  in  the  order  of  legal  priority,  but 
that  order  of  priority  was  changed  by  the  will, 
as  declared  by  this  court,  so  as  to  make  the  fund 
charged  on  tue  land  and  appointed  by  the  will 
the  primary  fund  for  the  payment  of  the  lega- 
cies, so  as  to  authorize  those  entitled  to  the  gen- 
eral personal  estate,  as  in  this  case,  the  next  of 
kin  entitled  to  the  undisposed  of  residue,  to  re- 
quire that,  for  the  purpose  of  paying  these  lega- 
cies, the  spedflc  fund  charged  on  the  land  and 
appointed  by  the  will  should  be  first  exhausted 
before  resorting  to  the  general  assets  of  the 
testatrix.  This  conrt  expressly  so  declared  in 
its  iudgment  on  the  former  appeal.  It  said,  98 
U.S.,  837  [XXV.,  141]:  "  Turning  now  to  the 
will  we  have  before  us,  two  things  are  evident. 
The  first  is  that  the  testatrix  did  not  intend  that 
the  pecuniary  legacies  ^ven  for  charitable  pur- 
poses and  to  pay  annuities  should  be  satisfied 
out  of  her  own  personal  property."  After  spec- 
ifying the  disposition  made  of  her  personal  es- 
tate in  possesion,  the  opinion  proceeds:  "  Thus 
it  appears  that,  while  she  gave  pecuniary  lega- 
des  amounting  in  the  aggregate  to  more  than 
$28,600,  she  cuefully  wimdrew  from  any  posi- 
tive application  to  their  payment  the  personal 
estate  she  owned  in  her  own  right." 

Notwithstanding  this,  Thomas  P.  Devereux, 
acting,  though  wrongfully,  as  executor  of  this 
will,  and  chargeable  as  such,  appropriates  the 
general  personal  estate  to  his  own  use,  tore-im- 
burse  himself  the  amount  which  he  had  ex- 
pended in  paying  or  purchasing  the  legacies ; 
and  thus  charges  them  upon  the  general  assets, 
in  violation  of  the  intention  of  the  will  and  the 
rights  of  the  parties  who  by  law  were  entitled 
to  share  in  that  estate.  Why  are  not  the  next 
of  Idn  now  entitled  to  stand  in  the  place  of  those 
legatees,  in  respect  to  the  fond  out  of  which  they 
should  have  been  paid  ?  Upon  the  familiar  prin- 
ciple of  marshaling  assets  by  means  of  subroga- 
tion, when  a  party,  having  a  right  to  resort  to 
two  funds  to  Uie  detriment  of  another,  entitled 
to  be  paid  out  of  but  one,  has  been  satisfied  out 
of  the  latter,  the  fund  thus  exonerated  will  in 
equity  be  subjected  to  the  payment  of  the  post- 
poned claim.  This  is  such  a  csuse.  For  it  is  imma- 
terial that  Thomas  P.  Devereux  did  not  use  the 
specific  property  received  bv  him  out  of  the 
estate  of  Frances  Devereux  for  the  purpose  of 
paying  or  purchasing  the  legacies  entitled  to 
payment  out  of  the  fund  charged  on  his  land, 
because  he  has  received  credit,  with  the  assent 
of  the  parties  and  by  the  decree  of  the  court, 
in  his  account  of  the  general  assets  of  that  es- 
tate, for  the  amount  paid  by  him  on  account  of 
the  legadea.  How  can  he  'say,  after  that,  that 
his  rral  estate  has  been  discharged  of  the  lien 
by  his  payment  of  the  legacies  ?  The  deficiency 
in  the  general  personal  estate  thus  created  by 
him  for  the  purpose  of  exonerating  his  land, 
is,  in  equity,  sometliing  more  than  a  personal 
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cbartered  by  the  States  of  Mrissaclituietts  and 
Connecticut,  applied  to  the  General  Assembly 
of  Rhode  Island  for  authority  to  build  about 
seven  miles  of  railroad  'witJiin  the  limits  of  that 
State. 

The  Assembly  passed  the  Act  prayed  for,  in 
1869,  but  provided  that  it  should  not  go  into 
effect  unless  the  said  railroad  company,  within 
a  certain  time,  should  deposit  in  the  office  of 
the  General  Treasurer  of  Rhode  Island,  its  bond 
in  the  sum  of  $100,000,  that  it  would  complete 
said  road  before  Jan.  1,  1872. 

The  bond  was  duly  executed  and  filed,  and 
as  surety  the  road  delivered  a  certificate  of  in- 
debtedness of  the  City  of  Boston,  for  the  sum 
of  $100,000.  This  certificate  was  accepted  as 
satisfactory  security  within  the  Act 

The  company  became  a  bankrupt  in  1870,  and 
the  road  was  not  built. 

This  bill  was  filed  in  the  court  below,  by  the 
aasii^ees  of  the  company,  against  the  City  of 
Boston  and  Samuel  Clark,  General  Treasurer  of 
Rhode  Island,  alleging  that  the  bond  had  not 
been  given  within  the  time  limited;  that  the  di- 
rectors had  no  power  to  give  the  bond;  that  the 
company  had  no  power  to  accept  the  Act;  that 
the  plamtiSs  as  assignees  had  a  right  to  the 
pledge,  and  praying  Uiat  the  money  should  be 
ordered  to  be  paid  to  them. 

Clark  demurred  to  the  bill  for  want  of  Juris- 
diction and  of  equity.  The  demurrer  was  over- 
ruled, and  Clark  thereupon  filed  his  answer. 

The  case  was  then  heara  upon  the  bill,  answer 
of  Clark,  and  an  agreed  statement  of  facts,  and 
the  court  entered  an  interlocutory  decree  which 
required  the  City  of  Boston  to  pay  the  money 
into  the  registry  of  the  court;  ordered  evidence 
to  be  taken  in  relation  to  any  claim  for  damages 
by  reason  of  any  breach  of  the  bond  to  the  State 
<n  Rhode  Islana;  and  reserved  all  questions  of 
damages  to  the  final  hearing. 

Rhode  Island,  without  prejudice  to  the  de- 
murrer of  Clark,  its  General  Treasurer,  now 
filed  a  daim  to  the  fund  in  the  registiy  of  the 
court. 

Upon  the  final  hearing  of  the  cause,  the  court 
held  that  the  $100,000  was  not  liquidated  dam- 
age8,and  that  no  legal  damages  baa  been  proved; 
and  entered  a  final  decree  directiDg  that  the  fund 
in  the  registry  of  the  court  be  paid  over  to  the 
complainants.  Whereupon  Clark,and  the  State, 
appMled  to  this  court 

A.  much  fuller  statement  and  history  of  the 
case  appear  in  the  opinion  of  the  court. 

Mettr*.  Cluurlea  Hart^William  O.  Roel- 
ker,  A.  Paine  and  John  F.  Tobey,  for  appel- 
lants: 

The  circuit  court  should  have  dismissed  the 
cauae  as  against  the  respondent  Clark,  for  want 
of  JurisdiOTon  ;  inasmuch  as  it  is  apparent  on 
the  lace  of  the  record  that  this  is,  in  substance 
and  effect,  a  suit  against  Rhode  bland. 

Oo9.  ofOa.  V.  Madrato,  1  Pet,  110;  item*  v. 
Orav.  16  WalL,  208,  22lV83  U.  8.,  XXL, 447, 
VSSy,  8taU  V.  DogU,  40  Wis.,  210,  211. 

Tbe  contract  was  not  ultra  nret. 

Wbether  the  Boston,  Hartford  and  Erie  Bail- 
Toad  Company  had  authority,  under  its  Con- 
necticut Act  of  incorporation,  to  accept  the 
Rbode  Island  Act  and  build  the  road  is  imma- 
terial, because  the  company  had  long  been  in- 
oorponted  in  Rhode  Island. 

K.  I.,  Acts  of  Qen.  Assem.,  Jan.  Scss.,  186S. 
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The  sum  of  $100,000  named  in  the  bond  was 
intended  by  way  of  fixed  or  stipulated  penalty 
under  the  statute  or  as  liquidated  damages;  and 
not  as  a  penal  sum  as  security  for  any  damages 
which  the  State  might  suffer  in  consequence  of 
the  breach  of  the  bond. 

Where  the  parties,  instead  of  securing  the  per- 
formance of  the  agreement  by  a  penalty,  have 
fixed  upon  a  certain  sum  by  way  of  liquidated 
damages,  to  be  paid  in  the  event  of  tne  non- 
performance of  the  agreement,a  court  of  equity, 
except  in  certain  cases  of  wacrte,  which  will  be 
noticed  hereafter.refuses  to  interfere  in  restrain- 
ing the  recovery  of  such  damages.  On  this  point, 
see  Preble  v.  Boghurst,  1  Swanst. ,  818,  n./  Sain- 
ier  V.  Fargu»on,  1  Macn.  &  G.,  286;  (8.  C),  14 
Jur.,  255;  Cole*  v.  Bim»,  5  DeG.  H.  &  G.,  1 ; 
(8.  0.),  18  Jur.,  688,  685;  Skinner  v.  Davton,  2 
Johns.  Ch.,  585;  8.  O.,  17  Johns.,  857;  Zftrfnjr- 
«to»  V.  Tompkini,  4  Jolms.  Ch.,  425;  Walker  v. 
WJteeler,  2  Conn.,  299;  2  Story,  Eq.  Jur.  par., 
1318;  2  Dan.  Ch.  Pr.,  1668. 

The  cases  which  might  properly  be  cited  to 
show  that  the  damages  in  this  case  should  be 
liquidated  damages,  are  so  niunerous,  that  it  is 
diflicult  to  make  a  selection. 

We  cite  the  following  among  the  English 
cases: 

Pontonby  v.  Adamt,  2  Bro.  P.  C,  430;  IMfa 
V.  Peter$on,  2  Bro.  P.  C,  486;  Lotue  v.  Peert, 
4  Burr.,  2229;  Barton  v.  Olover,  1  Holt,  JV".  P., 
43  and  ».;  Attleg  v.  Weldon,  2  Bos.  &  P.,  846  ; 
BeiUy  v.  Jones,  1  Blng.,  802;  Ori»dee  v.  Bolton, 
8  Car.  &  P.,  340;  FUteher-v.  Dyehe,2T.  R..  82; 
Peachy  Y.  Bomeriiet,  1  Str.,  447;  Oroft  v.  flWd- 
*mid,  24  Beav.,  812;  Bon»(M  t.  l^ime,  Irish  R. 
I.  C.  L.,678;  W»d  V.  Forfd,  2  Stark.  JV.  P., 
167;  i«a  V.  Whitaker,  L.  R,  8  0.  P..  70. 

And  out  of  the  numerous  American  cases  we 
cite  the  following: 

White  V.  Dingley,  4  Mass.,  488;  Pierce  v.  Ful- 
ler, 8  Mass.,  228;  Hodge*  v.  King,  7  Met,  688; 
Cluue  V.  AOen,  18  Gray,  42;  Lyndit  v.  TAomp- 
ton,  2  Allen,  456;  Sail  v.  Ormnley,  6  Allen,  804; 
Meadv.  Wheeler,  18 N.  H.,851;  Tingleyir.  Cut- 
ler, 7  Conn.,  291;  Dakin  v.  WiUiamt,  17  Wend., 
447;  Harri*  v.  Hardy,  8  Hill,  898:  8U)»»on  v. 
Beadle,  7  Johns.,  72;  Phdan  -7.  R.  R,  Co.,  1 
Lans.,  268;  Oofheal  v.  Talmadge.  1 E.  D.  Smith, 
576;  BagUv  v.  PedOie,  16  N.  T.,  469;  MoU  t. 
MoU,  11  Barb.,  127;  MundyY.  Culm;  18 Barb., 
886.  Brinkerhoff  v.  Olp,  Exr.,  86  Barb.,  27; 
Faunee  v.  Bwrke,  16  Pa.,  469;  PowM  v.  Bw- 
rottght,  64  Pa.,  829;  Lange  v.  Werk,  2  Ohio  St, 
520;  HamUton  v.  Overton,  6  Blackf.,  206;  Huff 
V.  La/alor,  46  Ind.,  80;  Pieroe  v.  Jung,  10  Wis., 
80;  Ryan  v.  llarUn,  16  Wis.,  67;  Morie  v.  Bath- 
bum,  42  Mo.,  694;  Cal.  Na«.  Co.  v.  Wright,  6 
Cal.,  258;  Fi*k  v.  FowUfr,  10  Cal.,  512;  Pe<^ 
V.  Late,  19  Cal.,  676;  Wam  v.  Bhemofrd,  2 
Ala.,  426. 

The  following  are  cases  of  bonds  where  the 
courts  have  examined  this  question: 

mXer  Y.  miiott,  1  Ind.,  m-,  8Mth  y.  Smith, 
4  Wend.,  468;  Fiek  v.  Fwler,  10  Cal.,  612; 
Fletcher  v.  Dyke,  2  T.  R.,  82;  Mercer  v.  Irvirw, 
El.  Bl.  &  El.,  668;  Ohaie  v.  AUen.  18  Gray,  &; 
Cotheal  Y.  Talmadge,  9  N.  Y.,  661;  Hodge*  v. 
King,  7  Met.,  688;  Roy  y.  Beai^ort,  2  Atk.,  190. 
We  sabmit  that  the  case  is  not  to  be  gov- 
erned by  the  ordinary  rules  respecting  damages 
under  contracts  between  private  parties,  but  that 
the  sum  of  $100,000  is  a  penal^  or  forfeiture 
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inflicted  by  the  sovereign  power  for  a  breadi  of 
its  laws. 

Tlie  case  falls  within  the  principle  of  the  de- 
cisicHisin: 

U.  8.  T.  Sateh.  1  Paine,  886;  U.S.  ▼.  Montea, 
Taney  (0.  C),  47;  Benton  v.  Oibttm.i  Atk.,  896; 
TVvMwrw  T.  Patten,  1  Root,  360. 

Mettn.   Robert   Ij.   Bishop,  J^oha   C. 

Ormiw  and  John  O.  JSopei,  for  appellees: 

TUs  court  has  jurisdiction  of  the  case.  Even 
if  Clark  had  been  described  as  Treasurer,  the 
suit  would  not  have  been  against  the  State. 
Still  less  will  it  be  so,  when  he  is  sued  simply 
asanindiTiduaL 

Oibom  v.  Bank,  9  Wheat.,  788,  867,  888;  Da- 
vit ▼.  ffray.  16  Wall., 208, 820  [88  U.  8.,  XXI., 
447.  468);  7%e  Arlington  Gate  TT.  8.  y.  Lee, 
ante,  171);  Oot.  otQa.  v.  Jfadrato,  1  Pet.,  110, 
122,  128;  U.  8.  -r.  Petert,  5  Cranch,  116;  The 
atren,  7  Wafl.,  169  (74  U.  8.,  XIX.,  129);  JVi* 
Dawt,  10  Wall.,  16  (77  U.  S.,  XIX.,  876). 

The  plaintiffs  could  have  recovered  in  this 
suit,  even  if  the  State  had  not  appeared. 

A.  e.  T.  BaUol  (kOege,  9  Mod.,  409;  Otbom 
T.  U.  8.  Bank,  9  Wheat.,  788,  846,  847;  Dans 
▼.  Oraj/  {ttmra). 

But  the  State  has  appeared  voluntarily  and 
claimed  the  fund,  and  has  thereby  submitted 
itself  to  the  Jurisdiction  of  the  court. 

Bruntunek  v.  Hanover,  6  Beav. ,  1 ,  39. 

A  corporation  chartered  in  one  State  cannot 
do  acts  ui  another  State,  which  are  not  author- 
ized by  the  charter,  although  they  are  permit- 
ted by  sudi  other  State.  "A  corporation  cre- 
ated bv  statute  can  exercise  no  powers  and  has 
no  rights,  except  such  as  are  expressly  given  or 
necewarily  implied." 

Buntingion  v.  Baningt  Bk.,  99V.  S.,  888,  808 
(XXIV.,  777,  778). 

A  corporation  can  make  no  contracts  and  do 
no  acts,  either  within  or  without  the  State, 
which  creates  it,  except  such  as  are  authorized 
by  its  charter. 

Bank  v.  Barle,  18  Pet.,  619,  688,  689;  R.  B. 
(Jo.  V.  Bpm,  66  Pa.,  826;  Pierce  v.  Orompton,  18 
R  L,  812,  Sup.  Ct  R  I.,  Index  decisions 
March  T.,  1881,  p.  18. 

The  reason  why  acts  done  without  authority 
outside  of  the  incorporating  State  are  ultra  viret, 
is  precisely  the  same  as  the  reason  why  acts 
done  inaUe  of  the  State  without  authority  are 
lUtra  tint,  namely:  that  the  capital  stock  of 
the  corporation  is  in  the  nature  oi  a  trust  fund. 
UptonY.  TribOeoek,  91  U.  &.,  46-48  (XXTIL. 
808-206);  Oreat  Eastern  B.  Oo.  v.  Turners  I^- 
R  8  Ch.,  149;  see,  also,  Pearee  v.  &  B.  Oo.,  21 
How.,  441  (62  U.  S.,  XVI.,  184);  B.  Anglian 
B.  Oo.  V.  Battem  Qmntiet  R.  Co.,  11  C.  B.,  776, 
812;  AMmry  B.  O.  A  I.  Go.  v.  Riehe,  L.  R  7 
H.  L,  658. 

Makine  railroad  communication  between  Bos- 
ton and  Providence  was  not  within  the  scope  of 
the  charter  or  the  several  powers  given  to  cyny 
out  that  scope,  and  was  vUra  tiret. 

Battem  Oountiet  Jh/.  Oo.  v.  Hawket,  6  H.  L. 
Casu,  881 ;  Pearee  v.  B.  B.  Oo.  (tufra);  Hood  v. 
K  B.  Co.,  22  Conn.,  602;  Penn.  D.  A  M.  Steam 
Jfmt.  Oo.  V.  Dandridge,  8  Gill  &  J.,  248;  Eatt 
Anglian  K  Oo.  v.  Battem  CounUet  B.  Oo. 
(suvra). 

Rhode  Island  can  recover  on  the  bond  in 
qneation,  if  valid,  only  the  damage  it  proves  it 
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has  really  sustained  from  the  failure  to  bufld 
the  road. 

The  obligation  imposed  by  a  bond  is.  that 
the  obligor  18  bound  for  the  damages  caused  by 
the  breach  of  the  condition,  to  an  amoont  not 
exceeding  the  penal  sum. 

Equity  construed  a  bond  according  to  the 
original  intent,  to  be  an  obligation  to  p^orm 
the  condition,  and  accordingly  held  that  the 
obligee  was  entitled  to  a  decree  directing  the 
obligor  to  specifically  perform  the  act  set  forth 
in  the  condition. 

Ammymout,  Mosely,  87;  HoUham  v.  Bjfland, 
1  Eq.  Cas.  Abr.,  18  pi..  8;  Purkt  v.  Wilton.  10 
Mod.,  515,  617,  518;  Hobton  v.  Trew/r,  8  P. 
Wms.,  191;  Sloman  v.  Walter,  1  Bro.  (C.  C), 
418,  419;  see,  also,  Blake  v.  B.  I.  Oo.,  Finch, 
117,  118;  Tail  v.  Ryland,  1  Ch.  Cas.,  188;  Ben- 
ton V.  Gibton,  3  Atk.,  895;  Hardy  v.  Martin,  1 
Cox,  27:  &  C,  1  Bro.  (C.  C),  419,  noU;  8lo- 
man  v.  Walter,  1  Bro.  (C.  C),  418;  ErringUm 
V.  Aynerly,  2  Bro  (C.  C.),  841;  Bertie  v.  Folk- 
laiid,  8  Ch.  Cas.,  129;  Markt  v.  Markt,  Piws. 
Ch.,488;  Si«v.BMvJoy,16Ves.,402;  18  Vest, 
66;  ReynoUt  v.  Pitt,  19  Ves.,  184;  Piae/iy  v. 
Somerset,  1  Str.,  447. 

There  are  no  late  cases  in  equity  on  bonds, 
because  the  doctrine  of  equity  has  been  taken 
up  into  the  common  law  by  virtue  of  statutes, 
of  which  8  &  9  Wm.  m.,  ch.  U.,  sec.  8,  was 
the  first. 

In  1790,  it  was  settled  that  the  main  object 
of  the  statute  being  to  relieve  obligors,  SaviU 
V.  Jaekton,  18  Price,  715;  Smith  v.  Bond,  10 
Bing. .  126,  it  was  to  be  construed  liberally  and 
to  be  compulsory.  Hardy  v.  Bern,  cited  in  6  T. 
R.,  636;  Boletv.  RotewOl,  6  T.  R,  638;  and  to 
include  all  bonds,  except  those  against  whidi 
courts  could  relieve  under  other  statutes  with- 
out the  intervention  of  a  jury.  Baibertt  v.  if»ri- 
««,  2  Wms.  Saund.,  187,  ed.  of  1846,  n.  8;  €W- 
lint  V.  OoOint,  2  Burr.,  820;  WMi  v.  Ireland, 
6  East,  613;  Leake,  Cont.,  144,  1083. 

The  practical  effect  of  this  statute  was  to 
adopt  the  rule  in  equity,  and  was  concisely 
stated  by  Baron  Parke  in  Beckham  v.  Droit,  % 
H.  L.,  679, 629:  "  That  statute  in  effect  make* 
the  bond  a  securi^  only  for  tiie  damages  really 
sustained." 

The  several  States,  including  Rhode  Ishmd, 
have  passed  statutes  in  substance  like  the  Sb- 
glish  statute.  It  is  unnecessary  to  consider  them 
particularly,  because  the  U.  S.  R  S.,  sec  961, 
is  explicit  and  to  the  same  effect. 

Accordingly,  neither  in  England  nor  Amei^ 
ica,  neither  in  equity  nor  under  tlie  statutes, 
has  the  penalty  of  a  bond  been  considered  •• 
liquidated  damages. 

Equity  has  in  some  cases  refused  to  intetfere, 
not  because  the  penal^  ia  liquidated  damages, 
but  because  the  penal^  is  the  punishment  im- 
posed for  committing  a  crime. 

Benton  v.  &*ft«on,  8  Atk.,  896;  Treavtrerr. 
Patton,  1  Root,  260;  U.  8.  v.  Montett,  Taney,  47. 

In  some  cases  the  obligee  has  been  allowed  to 
recover  a  sum  equal  to  the  penal^;  not  because 
the  penalty  was  liquidated  damages,  hot  be- 
cause the  condition  provided  that  sudi  sun 
should  be  paid  as  liquidated  damages. 

FUteher  v.  Dyke,  2  T.  R,  82;  Iftwwv.  Jr- 
ting.  El  Bl.  &  m.,  568;  Ootheai  v.  Ttamadgt,  • 
N.  Y..  551;  Smith  v.  Bmith,  4  Wend.,  468;  Aw 
ley  V.  Peddie,  16  N.  Y.,  469;  Ohate  v.  Aat»,  IS 
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Gnr,  43;  Lcary  ▼.  LajUn,  101  Mass.,  884; 
Hodget  y.  King,  7  Met,  688;  Qi/wm  t.  Qwrith, 
16  Me.,  878. 

In  oonchuion,  therefore,  it  U  dear  that,  from 
a  period  at  least  as  early  as  the  year  1660,  down 
to  the  present  time,  bonds  have  constituted  a 
distinct  class  of  instruments,  the  effect  of  wliich, 
like  the  effect  of  a  c<HiTeyance  to  A  and  his 
ikeirs,  is  always  the  same. 

Ck>nsequenuT,  if  in  a  particular  case  parties 
have  ezpressea  their  obligation  in  the  form  of 
a  bond,  their  liability  is  tnerebv  determined  to 
be  an  obligation  to  perform  the  condition,  or 
pay  the  damages  actually  sustained  from  non- 
p^ormance  thereof. 

Mr.  JuHiee  H»tthewa  delivered  the  opinion 
of  the  court: 

The  appellees,  who  were  complainants  below, 
filed  their  bill  in  equity,  as  assignees  in  bank- 
nxptcy  of  the  Boston,  Hartford  and  Erie  Bail- 
load  Company,  against  Samuel  Clark,  Qeneral 
Tieamrer  of  the  State  of  Rhode  Island,  and  the 
City  of  Boston,  and  Frederick  U.  Tracey,  its 
Treasurer.    The  bill  alleged  that  the  Boston, 
Hartford  and  Erie  Railroad  Company  was  a 
corporation  created  by  the  States  of  Connect- 
icat  and  Massachusetts  for  the  purpose  of  build- 
ing, acquiring  and  operating  a  railroad  from 
Boston  In  Massacfaasetts  to  Willlmantic  in  Con- 
necticut, and  from  ProTidence  in  Rhode  Island 
to  Willimantlc,  and  from  Willimantic  through 
Waterbuiy  to  the  state  line  of  Connecticut,  and 
thence  to  FishUll  in  New  York;  that  the  direct- 
ors of  the  company,  without  authority  from  the 
corporation  or  by  Taw,  applied  to  the  Legislature 
of  Rhode  Island  in  1809  and  obtained  the  pas- 
sage of  an  Act  entitled  "An  Act  in  Addition  to 
an  Act  to  Ratify  and  Confirm  the  Sale  of  the 
Hartford,  ProTidence  and  Fishkill  Railroad  to 
the  Boston,  Hartford  and  Erie  Railroad  Com- 
pany," by  which  the  company  was  authorized 
to  locate  and  construct  a  railroad  in  extension 
of  its  line  of  railroad  purchased  of  the  Hartford, 
Providence  and  Fishldll  Railroad  Company, 
commencing  at  its  depot  in  Providence,  thence 
running  to  the  easterly  line  of  the  State  in  or 
near  the  Village  of  Valley  Falls,  to  meet  and 
connect  with  a  Massachusetts  railroad  extending 
tiirongh  North  AttIeborouj;h  from  Boston,  so 
as  to  make  a  continuous  line  of  railroad,  in  a 
northerly  and  southerly  direction,  between 
FioTidence  and  Boston ;  that  this  Act  contained 
a  provision  in  the  following  terms:  "  This  Act 
■hall  not  go  into  effect  unless  the  said  Boston, 
Hartford  and  Erie  Railroad  Companv  shall, 
wiUiin  ninety  days  from  the  rising  of  this  Gen- 
eral Assembly,  deposit  in  the  office  of  the  Oen- 
eial  Treasurer  its  t)ond,witb  sureties  satisfactory 
to  tbe  GloTemor  of  this  State,  in  tbe  sum  of 
$100,000,  that  they  will  complete  their  said  road 
before  the  first  day  of  January,  A.  B.  1872; " 
UmU  tbis  condition  was  not  complied  with,  and 
that  the  said  Act  therefore  never  took  effect  and 
is  -wholly  nuU  and  void;  that  after  the  passoge 
of  tbe  Act,  the  directors  and  oflicers  of  the  cor- 
poration, without  authority  and  in  abuse  of  their 
trust  and  duty,  filed  with  one  Samuel  Parker, 
then  the  General  Treasurer  of  Rhode  Island,  a 
a  -pvpet,  purporting  to  be  the  bond  of  the  cor- 
poration, but  without  sureties,  and  fraudulently 
took  of  the  funds  of  the  corporation  tbe  sum  of 
$100,000  and  deposited  the  same  with  the  city 
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treasuov  of  Boston,  in  exchange  for  the  obliga- 
tion of  that  city,  a  copy  of  wluch  is  as  follows: 

"Temporary  Loans,  City  of  Boston. 
$100,000.  No. «. 

This  certifiaa  that,  for  value  received,  there 
will  be  due  from  the  City  of  Boston,  payable  at 
the  office  of  the  city  treasurer,  on  demand.after 
the  first  day  of  December  next,  to  the  General 
Treasurer  of  the  State  of  Rhode  l8land,or  order, 
the  sum  of  $100,000,  with  interest  at  the  rate  of 
seven  per  cent  per  annum,  in  current  funds. 

This  loan  bang  autliorized  by  an  order  of 
the  city  coimcil  passed  flie  Dtb  dav  of  Juno, 
1869,  to'  anticipate  the  income  of  the  present 
financial  year. 

Interest  will  not  be  allowed  after  this  note  is 
due. 

June  28, 1889.  Alfred  T.  Turner,  Auditor. 

Fred.  U.  Tracey,  Treaturer.  Nathl  B. 
ShurUiff,  Mayor." 

That  the  directors  and  officers  of  the  com- 
pany, without  consideration  and  without  au- 
thority, deposited  this  certificate  and  obligation 
with  tlie  said  Parker,  who  received  the  same 
without  warrant  of  law,  and  tbere\ipon  held  the 
same  to  the  use  of  the  railroad  company;  that 
the  corporation  never  accepted  the  Act  of  the 
Legislature  recited;  that  the  railroad  autborize<l 
thereby  has  never  been  built  nor  any  work 
done  thereon,  nor  has  the  State  of  Rhc<de  Island, 
nor  any  citizen  thereof,  suffered  any  damage  or 
loss  by  reason  thereof;  that  the  General  A^m- 
bly  of  Rliode  Island  considered  that  the  filing 
of  the  certificate  and  obligation  of  die  Ci^  of 
Boston  was  not  a  compliance  with  the  Act,  and 
did  not  ratify  the  taking  of  the  same  till  after 
the  bankruptcy  of  the  raib'oad  company;  that 
said  bankruptcy  was  ad;|udicated  on  October 
31, 1870,  and  the  complainants  became  assign- 
ees in  bankruptcy  of  said  company  from  that 
date,  and  entitlea  to  the  money  represented  by 
the  said  certificate;  that  Samuel  Parker  hav- 
ing died,  the  respondent  Clark  succeeded  him 
as  General  Treasurer  of  Rhode  Island,  and  came 
into  possession  of  the  said  certificate,  which,  it 
is  alleged,  however,  he  holds  wrongfully,  and 
in  his  mdividual  and  not  his  official  capacity, 
and  to  the  use  of  the  complainants,  but  which, 
nevertheless,  he  threatens  to  coUect  and  with- 
hold from  them  the  proceeds  thereof. 

The  prayer  of  the  bill  is,  "  That  the  said  re- 
spondent Clark  may  be  decreed  to  have  no 
right,  title  or  interest  in  or  to  the  said  paper 
writing  A,  or  in  or  to  the  said  money  so  depos- 
ited with  the  said  respondent  Tracey,  or  to  any 
part  thereof,  and  that  he  may  be  decreed  to  as- 
sign and  deliver  over  the  said  paper  A  to  vour 
orator8,and  may  be  enjoined  and  restrained  irom 
presenting  the  same  to  the  said  respondent 
Trocev,  or  to  the  said  City  of  Boston,  or  from 
receiving  anv  money  or  payment  whatsoever 
thereon,  or  tneref  or  or  any  part  thereof , or  from 
receiving  or  holding  the  said  sum  of  $100,000, 
or  any  part  thereof,  from  the  said  respondent 
Tracey,  or  the  said  City  of  BoHton,  and  that 
the  said  respondent  Tracey  and  the  said  City 
of  Boston  may  be  decreed  to  pay  over  to  your 
orators,  as  assignees  as  aforesaid,  the  said  sum 
of  $100,000,  with  interest  thereon,  and  may  be 
enjoined  and  restrained  from  paying  the  same  or 
any  part  thereof, or  any  money  on  account  there- 
of, to  the  said  respondent  Samuel  Clark,the  Qen- 
eral Treasurer  of  the  State  of  Rhode  Island,  and 
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fhatyour  orators  may  have  such  other  and  fur- 
ther relief  as  to  Your  Honors  shall  seem  meet, 
and  as  the  nature  and  circumstances  of  the  case 
shall  require." 

To  this  bill  a  demurrer  was  filed  by  Clark,  for 
want  of  jurisdiction,  on  the  ground  Qiat  it  was 
in  substance  a  suit  by  citizens  of  one  State, 
against  the  State  of  Rhode  Island.  This  de- 
murrer was  OTemiled.  Clark  then  filed  his  an- 
swer, denying  the  material  allegations  of  the 
bill,  asserting  that  the  transaction  was  with  the 
State  of  RhMie  Island,  through  the  Treasurer 
in  his  official  capacity,  and  insisting  upon  the 
immunity  of  the  State  from  suit  by  cit&ens  of 
other  States  as  a  defense.  The  cause  came  on 
for  hearing  upon  the  pleadings  and  proof  s,  when 
an  interlocutory  decree  was  passed,  April  15, 
1878,  ordering  the  payment  of  the  money  due 
from  the  City  of  Boston  upon  the  loan  certifi- 
cate into  the  registry  of  the  court,  with  liberty 
to  the  defendant  Clark  to  take  and  file  evidence 
in  support  of  any  claim  for  damages  by  reason 
of  the  breach  of  the  bond  of  the  Boston,  Hart- 
ford and  Erie  Railroad  Company  to  the  State  of 
Rhode  Island;  and  further  ordering,  that  on 
final  hearing,  and  upon  filing  in  court  the  cer- 
tificate of  indebtedness,  the  Qeneral  Treasurer 
of  the  State  of  Rhode  Island  should  have  and 
recover  of  the  said  sum  in  the  registry  such  por- 
tion or  the  whole  thereof  as  should  amount  to 
the  sum,  if  any,  for  which  any  surety  might  or 
for  which  the  principal  obligor  in  said  bond 
would  be  liable,  upon  the  evidence,  either  for 
any  penalty  or  damages  by  reason  of  the  non- 
performance and  breach  of  the  conditions  of 
said  bond. 

On  May  8, 1878.  the  City  of  Boston  paid  into 
court  the  sum  of  $100,000,  and,  in  addition, the 
interest  accrued  to  December  1, 1869,  and  sub- 
sequently, on  February  25, 1880,  an  additional 
amoimt  for  interest  in  f ulL 

On  March  17,  1880,  the  following  claim  of 
the  State  of  Rhode  Island  was  filed  by  the  al- 
lowance of  the  court  as  of  April  15,  1878,  after 
the  entry  of  the  interlocutory  decree  of  that 
date:  "And  now  comes  the  State  of  Rhode  Isl- 
and, by  the  undersigned,  the  same  counsel  who 
have  appeared  for  the  defendant  Clark,  Gen- 
eral Treasurer  of  said  State,  and  without  preju- 
dice to  the  demurrer  of  said  General  Treasurer, 
claims  the  fund  in  the  registry  of  the  court" 
This  was  signed  by  counsel. 

On  final  hearing,  the  fund  was  awarded  to 
the  appellees;  and  from  that  decree  Clark,  Gen- 
eral Treasurer  of  the  State  of  Rhode  Island,  and 
the  State  of  Rhode  Island  appealed.  The  State 
'  itself  is  a  partv  to  the  app«u  bond,  which  re- 
cites that  the  State  of  Rhode  Island  was  an  in- 
tervener and  claimant  of  the  fund  in  court,  and 
that  a  decree  was  rendered  against  it  as  such. 

The  bond,  executed  and  delivered  by  the  Bos- 
ton, Hartford  and  Erie  Railroad  Company  to 
the  State  of  Rhode  Island,  is  as  follows: 

"  Enow  all  men  by  these  presents,  that  the 
Boston,  Hartford  and  Erie  Railroad  Company, 
a  corporation  created  by  the  General  Assembly 
of  the  State  of  Connecticut,  is  held  and  firmly 
bound  to  the  State  of  Rhode  Island  and  Provi- 
dence Plantations  In  the  sum  of  $100,000,  to 
be  paid  to  said  State  of  Rhode  Island  and  Provi 
dence  Plantations;  to  which  payment,  well  and 
truly  to  be  made,  the  said  corporation  doth 
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bind  itself  and  its  successors  firmly  by  these 
presents. 

The  condition  of  the  aforewritten  obligatioD 
is  such,  that  whereas,  by  an  Act  of  the  General 
Assembly  of  said  State  of  Rhode  Island,  enti- 
tled 'An  Act  in  Addition  to  an  Act  Entitled  "An 
Act  to  Ratify  and  Confirm  the  Bale  of  the  Hart- 
ford, Providence  and  Fiahkill  Railroad  to  the 
Boston,  Hartford  and  Erie  Railroad  Companv," 
passed  at  the  January  Session,  1869,  said  Bos- 
ton, Hartford  and  Erie  Railroad  Oompaoy  are 
authorized  and  empowered  to  locate,  lay  oat 
and  construct  a  railroad,  in  extension  of  their 
Une  of  railroad  jnurchased  of  the  Hartford, 
Providence  and  Fishkill  Railroad  Company, 
commencing  at  a  point  in  their  said  purdbsed 
railroad  at  or  near  their  freight  depot  in  the 
Citjr  of  Providence,  thence  running  WBsterlv 
and  northerly  by  a  line  westerly  of  the  states 
prison,  a  little  easterly  of  the  Rhode  Island  Lo- 
comotive Works,  and  thence  by  nearly  a  straight 
line  and  crossing  or  running  near  to  Leonard's 
Pond,  and  thence  passing  between  the  Villagei 
of  Pawtucket  and  Lonsdale,  and  over  and  above 
the  Providence  and  Worcester  Railroad;  thenoe 
continuing  to  the  easterly  line  of  the  State,  in  ot 
near  the  Village  of  Valley  Falls: 

Now,  therefore,  if  said  Boston,  Hartford  and 
Erie  Railroad  Company  shall  complete  their 
said  railroad  before  the  first  day  of  January, 
A.  D.  1872,  then  the  aforewritten  obligatioii 
shall  be  void;  otherwise  be  and  remain  m  fnll 
force  and  effect. 

In  testimony  whereof,  said  Boston,  Hartfoid 
and  Erie  Railroad  Company  have  cuised  this 
instrument  to  he  signed  by  John  S.  Eldridge, 
its  president,  and  its  corporate  seal  to  be  tiieieto 
affixed,  this  twenty-third  day  of  June,  IHW. 

[i^  B.]  Boston,  Hartford  and  Erie  R.  R.  Co., 
By  John  S.  Eldridge.  Fntident. 

Executed  in  presence  of— • 
Samuel  Currey, 
H.  8.  Barry." 

The  testimony  taken  in  the  cause  pursnant  to 
the  interlocutory  decree,  it  is  admitted,  failed  to 
prove  any  damage  or  loss  occasioned  to  the  State 
of  Rhode  Island.orto  any  of  its  citizens  or  inhab- 
itants, by  reason  of  the  failure  at  the  Railroad 
Company  to  comply  with  the  conditions  of  this 
bond. 

The  first  question  for  determination  on  this 
appeal  is  that  of  jui-isdiction,  raised  first  l^the 
demurrer  and  afterwards  by  the  answerof  (jbaik. 
General  Treasurer  of  the  State  of  Rliode  Isl- 
and, on  the  ground  that  the  suit  wu  in  effect 
brought  against  a  State  by  dtizens  of  another 
State,  contrary  to  the  Eleventh  Amendment  to 
the  Constitution  of  the  United  States. 

We  are  relieved,  however,  from  its  consida*- 
tion  by  the  voluntary  appearance  of  the  State  in 
intervening  as  a  claimant  of  the  fund  in  court. 
The  immunity  from  suit  belonging  to  s  State, 
which  is  respected  and  protectedby  the  Ow- 
stitution  within  the  limits  of  the  judicial  power 
of  the  United  States,  is  a  penonal  privilege 
which  it  may  waive  at  pleasure;  so  tut  ia  a 
suit,  otherwise  well  brought,  in  wliiCh  •  State 
had  sufficient  interest  to  entitle  it  to  beooaie  a 
party  defendant,  its  appearance  in  a  ooort  of 
the  United  States  would  be  a  volontmrjr  sob- 
mission  to  its  jurisdiction;  while,  of  oomse, 
those  oourta  are  always  open  to  it  as  a  aoitar  im 
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eontroveniei  between  it  and  citizens  of  other 
States.  In  the  present  case,  the  State  of  Rhode 
Island  appeared  in  the  cause  and  presented  and 
prosecuted  a  claim  to  the  fund  in  controveisj, 
and  thereby  made  Itself  a  party  to  the  litigation 
to  the  full  extent  required  for  its  complete  do- 
termination.  It  became  an  actor  as  well  as  de- 
fendant, as  by  its  intervention  the  proceeding 
became  one  in  tlie  nature  of  an  inten>leader,  in 
which  it  became  necessary  to  adjudicate  the 
adverse  rights  of  the  State  and  the  appellees  to 
the  fond,  to  which  both  claimed  title.  The  case 
differs  from  that  of  Oa.  v.  Jetup  [ante,  216], 
where  the  State  expressly  declined  to  become  a 
party  to  the  suit  and  appeared  only  to  protest 
against  the  exercise  of  jurisdiction  by  the  court. 
The  circumstance  that  the  appearance  of  the 
State  was  enters  without  prejudice  to  the  de- 
murrer of  Clark,  the  General  Treasurer,  does 
not  affect  the  result  For  that  demurrer  could 
not  reach  beyond  the  question  of  the  right  to 
sue  Clark  by  reason  of  his  official  character, 
which  became  insignificantwhen  the  Slate  made 
itself  s  iMrty;  and  in  point  of  fact,  the  bill  was 
framed  to  avoid  the  objection,  by  chargingClark 
as  a  wrong-doer  in  his  individual  capacity.  For 
the  groundwork  of  the  bill,  whether  it  be  re- 
garded as  directed  against  the  officer  or  the 
State,  is,  tliat  the  transaction  throughout  was 
void,  as  ultra  tire*  the  corporation.  And  this 
presents  the  next  question  to  be  considered. 

Tliat  question  anses  and  is  to  be  determined 
upon  the  following  statement  of  facts: 

The  Boston,  Hartford  and  Erie  Railroad  Com- 
pany was  originally^  created  a  corporation  by 
the  laws  of  Connecticut.  Its  charter  conferred 
authority  upon  it  in  these  terms:  "  Said  Bos- 
ton, Hartford  and  Erie  Railroad  Company  may 
puiichase  •  •  •  the  franchise,  the  whole  or 
any  part  of  the  railway  or  railway  property  of 
any  railroad  company,  located  fai  whole  or  in 
put  in  this  State,  whose  line  or  a  portion  of 
whose  line  of  railway,  constructed  or  chartered, 
now  forms  part  of  a  railway  Ibte  from  the  har- 
bor of  Boston,  passing  through  Thompson  to 
Willimantic,  and  from  Providence  through  Wil- 
Umandc  to  Hartford,  Waterbuiy  and  thence 
toward  the  North  River,  with  the  purpose  of 
reachinga  point  at  or  near  Fishkill,  m  the  State 
of  New  York;  •  •  •  and  said  Boston,  Hart- 
ford and  Erie  Railroad  Company  may  make 
any  lawful  contract  with  any  other  railway  com- 
pany with  which  die  track  of  said  railroad  may 
connect,  In  relation  to  the  business  or  property 
d  the  same;  and  may  take  lease  of  any  rail- 
road, or  may  lease  their  railway  to,  or  may  make 
Joint  stock  with,  any  connecting  railway  com- 
pany in  the  line  of  and  forming  a  necessary  part 
of  and  running  in  the  same  general  direction  as, 
tbeir  said  route,and  between  its  terminal  points." 

In  pursuance  of  this  authority,  the  Boston, 
Hartford  and  Erie  Railroad  Company  purchased 
tbe  franchises  and  railroad  of  the  Hartford, 
Providence  and  FishkiU  Railroad  Company. 
This  latter  company  was  a  consolidated  corpo- 
ration, deriving  its  existence  and  powers  from 
the  laws,  both  of  Connecticut  and  Rhode  Island, 
wboae  road,  as  defined  in  the  Acts  of  incorpo- 
rati<Mi,  constituted  a  line  within  the  general  de- 
acriptton  contained  in  the  section  from  the  char- 
ter m  the  Boston,  Hartford  and  Erie  Railroad 
Oompany,  already  quoted.  By  a  subseqnent 
Act  of  the  Legislature  of  Rhode  Island,  the  sale 
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and  transfer  of  the  Hartford,  Providence  and 
Fishkill  Railroad,  its  property  and  franchises, 
to  the  Boston,  Hartforaand  Ene  Railroad  Com- 
pany was  ratified  and  confirmed,  so  far  as  said 
railroad  was  situated  in  that  State;  and  it  was 
thereupon  further  enacted,  that  the  "  Said  Bos- 
ton, Hartford  and  Erie  Railroad  Company,  by 
that  name,  shall  and  may  have,  use,  exercise  and 
enjoy  all  tiie  rights,  privileges  and  powers  here- 
tofore granted  and  belonging  to  said  Hartford, 
Providence  and  FishkHI  Railroad  Company, 
and  be  subject  to  all  the  duties  and  liabilities  im- 
posed upon  the  same  bv  its  charter  and  the  gen- 
eral laws  of  this  State. 

The  Hartford,  Providence  and  FishkiU  Rail- 
road Company  was,  without  question,  so  &r  as 
it  owned  and  operated  a  railroad  within  the  State 
of  Rhode  Island,  a  corporation  in  and  of  that 
State;  and  the  Boston,  Hartford  and  Erie  Rail- 
road Company  became  its  legal  successor  in  that 
State,  as  owner  of  its  property,  and  exercising 
its  franchises  therein,  and  became,  therefore,  in 
respect  to  its  railroad  in  Rhode  Island,  a  corpo- 
ration in  and  of  that  State. 

Thereafter,  in  Januarv,  1869,  the  Legislature 
of  Rhode  Island  passed  the  Act  out  of  which 
the  present  litigation  has  grown,  entitled  "  An 
Act  in  Addition  to  an  Act  Entitied  '  An  Act  to 
Rati^  and  Confirm  the  Sale  of  the  Hartford, 
Providence  and  Fishkill  Railroad  to  the  Boston, 
Hartford  and  Erie  Railroad  Company.' "  In  its 
1st  section  it  is  enacted  as  follows: 

"The  Boston,  Hartford  and  Erie  Railroad 
Company,  a  corporation  created  by  the  Qeneral 
Assembly  of  the  State  of  Connecticut,  are  here- 
by authorized  and  empowered  to  locate,  lay  out 
and  construct  a  railroad  in  extension  of  their 
line  of  railroad  by  them  purchased  of  the  Hart- 
ford, Providence  and  Fishkill  Railroad  Com- 
pany, commencing  at  a  point  in  its  said  pur- 
chased railroad  at  or  near  its  freight  depot  in  the 
City  of  Providence,  thence  running  westerly  and 
northerly  by  a  line  westerlv  of  the  state  prison, 
a  littie  easterly  of  the  Rhode  Island  Locomotive 
Works,  and  tiience  by  nearly  a  straight  line, 
and  crossing  or  running  near  to  Leonora's  Pond 
(so  called),  and  thence  passing  between  the  Vil- 
lages of  Pawtucket  and  Lonsdale,  and  over  and 
alxive  the  Providence  and  Worcester  Railroad; 
thence  continuing  to  the  easterly  line  of  the 
State  in  or  near  the  village  of  Valley  Falls,  there 
to  meet  and  connect  with  a  railroad  extending 
westerly  through  North  Attleborough,  from  the 
direction  of  Boston,  authorized  by  the  Common- 
wealth of  Massachusetts." 
The  8th  section  of  the  Act  Is  as  follows: 
"  Said  railroad,  when  the  same  shall  have  been 
constructed,  shall  be  managed  and  protected  in 
all  respects  according  to  the  proviaons  of  and 
be  subject  to  an  Act  entitled  '  An  Act  to  Incor- 
porate the  Providence  and  Plainfield  Railroad 
Company,'  and  the  several  Acts  in  addition  to 
and  amendment  thereof,  and  the  general  laws 
of  the  State." 

The  Act  thus  referred  to  as  the  Act  to  incor- 
porate the  Providence  and  Plainfield  Railroad 
Company,  was  the  charter  of  the  corporation  by 
that  name,  in  the  State  of  Rhode  Island,  that, 
by  consolidation  witib  a  Connecticut  company, 
formed  the  Hartford,  Providence  and  Fishkill 
Railroad  Company. 

The  12th  section  of  the  Act,  recited  In  the 
complainant's  bill,  is  as  follows: 
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"  Tliis  Act  shall  not  go  into  effect  unless  the 
said  BcMton,  Hartford  and  Erie  Railroad  Oom- 
panv  shall,  within  ninety  days  from  the  rising 
at  mis  General  Assembly,  deposit  in  the  office 
of  the  Cleneral  Treasurer  its  bond,  with  sureties 
satisfactory  to  the  Gkivemor  of  this  State,  in  the 
sum  of  1100,000,  that  it  will  complete  its  said 
road  before  the  first  day  of  January,  A.D.  1873." 

This  Act  of  the  Legislature  of  Rhode  Island 
was  dulyaccepted  by  the  stockholders  of  the 
Boston,  Hartford  and  Erie  Railroad  Company; 
the  bond  required  by  the  13th  section,  aa  already 
set  out,  was  executed  and  delivered;  and  the  cer- 
tificate of  indebtedness,  in  lieu  of  sureties,  was 
given  by  the  company  and  accepted  by  the  State. 

It  is  now  argued  by  counsel  for  the  appellees, 
that  the  party  which,  in  all  th&'^e  transactions, 
was  dealing  with  the  State  of  Rhode  Island  was 
the  Boston,  Hartford  and  Erie  Railroad  Com- 
pany in  its  character  as  a  corporation  of  the 
State  of  Connecticut;  that,  as  such,  it  had  no 
power,  under  the  charter  iranted  by  that  State, 
to  build  or  own  a  railroad  directly  connecting 
Boston  and  Providence,  nor  had  it,  as  such,  any 
capacity  to  receive  a  grant  of  such  a  franchise; 
that,  con8equently,everythingdoneor  attempted 
in  that  behalf  was  ultra  virei  and  void. 

But  the  Boston,  Hartford  and  Erie  Railroad 
Company  was  also  a  corporation  of  Rhode  Isl- 
and. As  such,  it  owned  and  operated  a  rail- 
road within  that  State,  and  had  received  and  ex- 
ercised franchises  under  its  laws,  to  which  it 
was  in  all  respects  subject.  It  was  the  assignee 
of  the  road  and  rights  connected  therewith,  for- 
merly belonging  to  the  Hartford,  Providence 
and  tlshkill  Railroad  Company;  anditwasthis 
corporation,  dwelling  and  acting  in  l^ode  Isl 
and,  that  the  Legislature,  by  the  Act  in  ques- 
tion, authorized  to  exercise  ue  additional  pow- 
ers it  conferred. 

If  it  had  had  no  previous  existence  as  a  corpo- 
ration under  the  laws  of  Rhode  Islimd,  it  would 
have  become  such  by  virtue  of  the  Act  in  ques- 
tion. For  although  as  a  Connecticut  corpora- 
tion, it  mav  have  had  no  capacity  to  act  or  ex- 
ist in  Rhode  Island  tor  these  purposes,  and  no 
capacity  by  virtue  of  its  Connecticut  charter,  to 
accept  and  exercise  any  franchises  not  contem- 
plated by  it,  yet  the  natural  persons,  who  were 
corporators,  might  as  well  be  a  corporation  in 
Rhode  Island  as  in  Connecticut;  and,  by  accept- 
ing charters  from  both  States,  could  well  be- 
come a  corporate  body,  by  the  same  name,  and 
acting  through  the  same  organization,  officers 
and  agencies,  in  each,  with  such  faculties  in  the 
two  jurisdictions  as  they  might  severally  con- 
fer. The  same  association  of  natural  persons 
would  thus  be  constituted  into  two  distinct  cor- 
porate entities  in  the  two  States,  acting  in  each 
according  to  the  powers  locally  bestow^,  as  dis- 
tinctly as  though  they  had  nothing  in  common 
either  as  to  name,  capital  or  membership.  Such 
was  in  fact  the  case  in  regard  to  this  company, 
BO  that  in  Rhode  Island  it  was  exclusively  a  cor- 
poration of  that  State,  subject  to  its  laws  and 
competent  to  do  within  its  territory  whatever  its 
legislation  might  authorize.  "  Nor  do  we  see 
any  reason,"  as  was  said  by  this  court,  Mr.  Jut- 
tiee  Swayne  delivering  its  opinion,  in  R.  R.  Oo. 
V.  HarrU,  18  Wall,  6(^-83  [79  U.  S.,  XX.,  864- 
868],  "  why  one  State  may  not  make  a  corpora- 
tion of  another  State,  as  there  organized  and 
conducted,  a  corporation  of  its  own,  quoad  any 
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property  within  its  territorial  jurisdictiMi.  That 
this  may  be  done  was  distinctly  held  in  R.  R. 
Oo.  V.  meOer,  1  Black,  397  [86  U.  8..  XVH., 
1881."  The  same  view  was  taken  in  R.  Oo.  v. 
W?iiaon.  18  WalL,  370  [80  U.  8.,  XX.,  571];  in 
R.  R.  Oo.  V.  Vance.  96  U.  8.,  469  [XXIV.,  756]; 
and  in  JZ.  JZ.  Cb.  V.  Alabama  [ante,  618],  de- 
cided at  the  present  Term.  The  question  of 
the  powers  of  the  Boston,  Hartford  and  Erie 
Railroad  Company,  as  a  corporation  in  Rhode 
Island,  and  of  the  legal  effect  of  its  acts  and 
transactions  performs  in  that  State,  is  to  be  de- 
termined exclusively  by  the  laws  of  that  State, 
and  not  by  those  of  Oannecticut,  which  have 
no  force  lieyond  its  own  territoty.  It  results, 
therefore,  that  the  doctrine  of  ultra  viret,  as  here 
urged  by  the  appellees,  has  no  place  in  this  con- 
troversy. 

It  is,  however,  urged  on  behalf  of  the  appel- 
lees, and  this  was  the  ground  on  which  the  de- 
cree below  proceeded,  that  the  obligation  re- 
quired by  the  statute  and  given  by  the  company, 
was  a  bond,  in  the  penal  sum  of  $100,000,  con- 
ditioned that  the  company  would  completely 
build  its  road  within  the  period  limited,  upon 
which  no  recovery  can  be  had,  except  for  audi 
damages  as  may  be  shown  to  have  resulted  to 
the  State  of  Rhode  Island  from  the  breach  of  its 
condition;  that  no  damage  on  that  account  is 
proven,  it  being  in  fact  admitted  that  none  act- 
ually resulted;  that  the  certificate  of  indebted- 
ness and  the  fund  which  has  arisen  from  its  pay- 
ment, were  pledged  merely,  in  lieu  of  snretiea, 
aa  collateral  security  for  the  satisfaction  of  the 
bond;  and  that,  consequently,  the  claim  of  the 
State  of  Rhode  Island  agamst  it  having  thus 
failed,  that  fund  reverts  to  the  appellees. 

The  proposition  of  counsel  for  the  appoUee^ 
as  statod  bv  them,  is  that,  "  From  a  period  at 
least  as  early  as  the  year  1660  down  to  the  pres- 
ent time,  bonds  have  constituted  a  distinct  dasa 
of  instruments,  the  effect  of  which  is  always  the 
same,  in  the  same  sense  that  the  effect  of  a  con- 
veyance to  A  and  his  heirs  is  always  the  same. 
Such  is  the  rule  of  equity.  Such  was  the  effect 
of  the  statutes.  Consequently,  if  in  a  T»rticu- 
lar  case,  parties  have  expressed  their  obligation 
in  the  form  of  a  bond,  their  liability  is  thoeby 
determined  to  be  an  obligation  to  perform  the 
condition  or  pay  the  damages  actuallv  sustained 
from  non-performance  thereof;"  ana  as  a  state- 
ment of  the  rule,  they  cite  the  following  pas- 
sage, 3  Sedgwick,  I>amages,  7th  ed.,  829,  n.,* 
"Of  course,  in  this  class  of  agreements,  as  in  all 
others,  when  the  contract  takes  the  oidinaT7 
form  of  a  penal  bond,  the  sum  fixed  will  inva- 
riably be  regarded  as  a  penally;  and  this  might 
well  be  put,  at  the  present  day,  on  the  ground 
of  intention,  as  denved  from  the  writing  itself, 
for  this  form  of  instrumeot  is  in  such  common 
use  that  persons  who  resort  to  it  must  be  held 
to  have  in  view  its  legal  consequences." 

While  this  may  be  accepted  aa  a  soffldeotly 
accurate  statement  of  the  g^eral  rule,  as  to 
bonds  with  conditions,  designed  as  an  indannity 
between  private  persons  tor  non-perfonn»nce 
of  a  collateral  agreement,  yet,  in  respect  to  nii^ 
cases,  it  cannot  be  considered  as  univeraUy 
true.  "It  is  often  a  doubtful  question," aaid 
the  Supreme  Judicial  Court  of  Maasachosetts  ia 
Hodges  v.  Kina,  7  Met.,  688-^587,  "whether  tbe 
sum  stipulated  to  be  paid  on  the  non-poform- 
ance  of  a  condition  ia  in  the  nature  of  apemlrf. 
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or  is  the  amount  settled  by  the  parties  for  the 
purpose  of  making  that  certainVwhich  would 
he  otherwise  uncertain.  *  •  *  The  bond 
has,  indeed,  a  condition;  but  that  is  a  matter  of 
form  and  cannot  turn  that  into  a  penalty  which, 
bat  for  the  form,  is  an  agreement  to  pay  a  pre- 
cise sum  under  certain  circumstances."  So  that 
it  cannot  correctly  be  said  to  be  true,  in  all  such 
cases,  that  Uie  intention  to  treat  the  sum  named 
in  the  bond  as  a  penalty  to  secure  the  perform- 
ance of  the  condition,  and  to  be  discharged  on 
payment  of  damages  arising  from  non-perf orm- 
aoce,  can  be  inferred  as  a  rule  of  law,  or  a  con- 
clusive presumption,  from  the  mere  form  of  the 
obligation. 

Originally,  at  law,  in  case  of  breach  of  the 
condition  of  a  bond,  the  amount  recoverable 
was  that  named  in  the  obli^tion.    So  that,  if 
the  condition  is  impossible  either  in  itself  or  in 
law,  the  obligation  remains  absolute.    As  "  If 
a  man  be  bound  in  an  obligation,  etc.,  with  con- 
dition that  if  the  obligor  do  go  from  the  Church 
of  St.  Peter  in  Westminster  to  the  Church  of 
St.  Peter  in  Rome  within  three  hours,  that  then 
the  obligation  shall  be  void.    The  condition  is 
void  and  impossible,  and  the  oblij^tion  stand- 
eth  good."  So,  again,  if  the  condition  is  against 
a  mairini  or  rule  m  law,  as,  "If  a  man  be  bound 
with  a  condition  to  enfeoff  his  wife,  the  condi- 
tion is  void  and  against  law,  because  it  is  against 
the  maxim  in  law,  and  yet  the  bond  is  good." 
Co.   Litt.,  206  b.    So,  where  the  condition  is 
possible  at  the  date  of  the  instrument  and  be- 
comes impossible  subsequently,  the  obligation 
does  not  become  thereby  discharged,  unless  the 
impossibility  of  performance  was  the  act  of 
Ood,  or  of  tiie  law,  or  of  the  obligee.    Accord- 
iiifflT,  It  was  held  by  this  court  in  Taylor  v. 
iSinior.  1«  WalL.  866  [88  U.  8.,  XXI.,  287], 
Oat  when  a  person  arrested  in  one  State  on  a 
criminal  charge,  and  released  under  his  own  and 
his  bail's  recognizance,  that  he  will  appear  on 
a  day  fixed  and  abide  the  order  and  hidgment 
of  the  court,  on  process  from  wbicn,  he  has 
been  arrested,  goes  into  another  State,  and  while 
there,  is,  on  the  requisition  of  the  GJovemor  of 
« third  State,  for  a  crime  committed  in  it,  de- 
livered up,  aiod  is  convicted  and  imprisoned  in 
sacb  third  State,  the  condition  of  the  reoogni- 
saace  has  not  become  impossible  by  act  of  law 
■o  as  to  discharge  the  bail;  "The  law  which 
renders  the  performance  impossible,  and  there- 
fore excuses  failure,  must  be  a  law  operative  in 
the  State  when  the  obligation  was  assumed  and 
obUeatory  in  its  effects  upon  her  authorities." 
The  ground,  nature  ana  limits  of  the  Juris- 
diction of  courts  of  equity  to  relieve  against  pen- 
alties in  such  instruments  is  well  stated  by  Mr. 
Jiutiee  Story,  in  this  language: 

"In  short,  the  general  principle  now  adopted 
is  that,  wherever  a  penalty  is  inserted  merely  to 
aecare  the  performance  or  enjoyment  of  a  col- 
lateral object,  the  latter  is  considered  as  the  prin- 
cipal Intent  of  the  instrument,  and  the  penalty 
is  deemed  only  as  accessory  and,  thereiore,  as 
intended  onlv  to  secure  the  due  performance 
tbereof  or  the  damage  really  incurred  by  the 
nott-petformance.  In  every  such  case,  the  true 
teat  geDenUy,  if  not  universally,  by  which  to 
aooertain  whether  relief  can  or  cannot  be  had  in 
equity,  is  to  consider  whether  compensation  can 
be  nuaae  or  not.  If  it  cannot  be  made,  then 
caaxtB  of  equity  will  not  interfere.  If  it  can  be 
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made,  then,  if  the  penalty  is  to  secure  the  mere 
payment  of  money,  courts  of  equity  will  relieve 
the  party,  upon  paying  the  principal  and  inter- 
est. If  it  is  to  secure  the  performance  of  some 
collateral  act  or  undertaking,  then  courts  of 
equity  will  retain  the  bill,  and  will  direct  an  is- 
sue of  quantum  damnifleatut;  and  when  the 
amount  of  damages  is  ascert^ed  by  a  Jury, 
upon  the  trial  of  such  an  issue,  they  will  grant 
relief  upon  payment  of  such  damages."  Eq. 
Jur.,  sec.  1814 

And  Mr.  Adams,  in  his  treatise  on  Equity, 
6th  Am.  ed.,  107,  says,  on  the  same  subject: 

"  The  equity  for  relief  against  enforcement 
of  penalties  originates  in  the  role  which  former- 
ly prevailed  at  law,  that,  on  breach  of  a  contract 
secured  by  penalty,  the  full  penal^  might  be 
enforced,  without  regard  to  the  damage  sus- 
tained. The  court  of  chancery,  in  treating  con- 
tracts as  matters  for  specific  performance,  was 
naturally  led  to  the  condosion  that  the  annexa- 
tion of  a  penalty  did  not  alter  their  character; 
and,  in  accordance  with  this  view,  would  not, 
on  the  one  hand,  permit  the  contracting  party 
to  evade  performance  by  paying  the  penalty; 
and,  on  the  other  lumd,  would  restrain  proceed- 
ings to  enforce  the  penalty  on  a  subsequent  per- 
formance of  the  contract  itself,  cm.;  in  the  case 
of  a  debt,  on  payment  of  principal,  interest  and 
costs;  or  in  that  of  any  other  contract,  on  ro-im- 
bursement  of  the  actmtl  damage  sustained." 

It  has  accordingly  been  uniformly  held,  in 
cases  too  numerous  for  citation,  that  courts  of 
equity  will  not  interfere  in  cases  of  forfeiture 
for  the  breach  of  covenant  and  conditions  where 
there  cannot  be  any  Just  compensation  decreed 
for  the  breach;  for,  as  was  aeid  bv  Lard  Ohan^ 
eelior  Macclesfield,  in  PeadiM  v.  Duke  ef  8om«r- 
*et,  1  Str.,  447,  8.  O., Prec.  Ctx.,  668,  2  Eq.  Cas. 
Abr.,  227,  "  It  is  the  recompense  tlutt  gives  this 
court  a  handle  to  grant  relief." 

The  application  of  this  principle  becomes 
more  manifest  in  cases  where  a  public  interest 
or  policy  supervenes,  as  where,  for  non-compli- 
ance by  stockholders  in  corporations  engaged  in 
undertakings  of  a  public  nature.with  the  terms 
of  payment  of  installments  due  on  account  of 
their  shares,  by  which  a  forfeiture  of  the  stock 
and  of  all  previous  payments  thereon  has  been 
incnrred  and  declared,  the  courts  refuse  to  grant 
relief.  Sparks  v.  Propn.  of  Liverpool  Water- 
vKfrki  Oo.yli  Ve8..428;  Prendergait  v.  Turton,  1 
Younge  &  0.  (Ch.),»8;  2fat^  v.  South  Deton  B. 
Co.,  1  DeOex&S.,  S2;Lu<B<my.  Dutch SheniA 
S.  Co.,  21  Beav.,  48. 

In  the  case  of  Bpark»  v.  Proprietor*  tf  Liver- 
pool Wateneorki  Oo.,WYe6.,^,  SirWm.Orant, 
M.  R.,  said:  "The  parties  might  contract  upon 
any  torms  they  thought  fit,  and  might  impose 
terms  as  arbitrary  as  they  pleased.  It  is  essen- 
tial to  such  transactions.  This  struck  me  as 
not  like  the  case  of  individuals.  If  this  species 
of  equity  is  open  to  parties  engaged  in  these 
undertakings,  they  could  not  be  csjried  on.  * 
*  •  Why  is  not  this  equity  open  to  contract- 
ors for  government  loans?  Why  may  not  they 
come  here  to  be  relieved  when  they  have  failed 
in  making  their  deposit?  And  if  they  could 
have  relief,  how  could  government  go  on?  It 
would  be  Just  as  diffl<nilt  for  these  undertak- 
ings to  go  on.  If  compensation  cannot  be  ef- 
fectually made  it  ought  not  to  be  attempted." 

Accordingly,  where  any  penalty  or  forfeiture 
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is  imposed  by  statute  upon  tlie  doing  or  omis- 
sion of  a  certain  act,  there  courts  of  equity  will 
not  interfere  to  mitigate  tlie  penalty  or  forfeit- 
ure, if  incurred,  for  it  woula  be  in  contraven- 
tion of  the  dir^  expression  of  the  legislative 
will.  StoiT,  Eq.  Jut.,  sec.  1826.  Lord  Chan- 
eellor  Macclesfield  said,  in  Peachg  v.  Duke  of 
Sonwnet,  1  Str.,  447:  "Cases  of  agreements  and 
conditions  of  the  party  and  of  the  law  are  cer- 
tiunlv  to  be  distinguished.  You  can  never  say 
the  law  has  determined  hardly,  but  you  may 
that  the  par^  has  made  a  hard  bargain."  In 
PoiDeU  V.  Bedfleld,  4  Blstchf .,  46,  an  application 
was  made  in  equity  to  restrain  suits  upon  a  bond 
given  in  pursuance  of  the  revenue  laws  of  the 
United  States,  which  was  denied  on  the  ground 
tiiat  a  oovirt  of  equity  had  no  right  to  interfere 
and,  by  injunction  or  decree,  to  virtually  repeal 
the  express  provisions  of  a  positive  statute,  or 
defeat  tlieir  operation  in  the  particular  case.  In 
Benaany.  Oibaon,  8  Atk.,  896,  Xon^Hardwicke 
said:  "  Kor  is  it  like  the  case  of  bonds  given 
as  a  security  not  to  defraud  the  revenue,  because 
there,  where  a  person  is  ^ilty  of  a  breach,  it  is 
considered  in  law  as  a  crime,  and  this  court  will 
not  relieve  for  that  reason."  The  case  of  Freai- 
iirer  v.  Patten,  1  Hoot,  260, was  an  action  for 
the  penalty  of  a  bond  given  to  oblige  the  defend- 
ant to  observe  the  laws  respecting  excise,  in 
which  there  was  a  verdict  for  the  plaintiff  and 
the  £200  penalty.  Defendant  moved  the  court, 
says  the  report,  to  chancer  said  bond.  "  By  the 
court:  there  is  no  power  short  of  the  Legislature 
can  do  it;  for  it  is  the  sum  prescribed  by  an  Act 
of  the  Legislature." 

So  in  Keating  v.  Sparrou,  1  Ball  &  B.,  867, 
the  Lord  Chaneellor  Marmeis  said:  "It  has  been 
argu^  on  the  part  of  the  plaintiff  that  this  court 
leans  against  forfeiture,  if  the  party  can  be 
compensated;  and  that  he  can  in  this  case,  where 
interest  and  septennial  fines  may  be  given  to  the 
landlord.  That  principle  is  applicable  to  cases 
of  contract  between  the  parties,  but  not  to  the 

grovisions  of  an  Act  of  Parliament  or  conditions 
1  law." 

The  fact  that  the  obligation  is  in  the  form  of 
a  bond  to  the  State  does  not  make  its  penalty 
less  a  statutoiT  forfeiture,  and  so  outside  the 
jurisdiction  of  a  court  of  equity.  In  the  case  of 
U.  S.V.  Montell,  Taney,  47,  it  was  held  that  the 
sum  secured  by  a  bond  with  sureties,  under 
the  Act  of  Congress  of  December  81,  1792, 
ch.  45,  sec.  7  [1  Stat,  at  L.,  290],  conditioned 
that  the  legistiy'  of  a  vessel  should  be  used 
solely  for  tbe  vessel  for  which  it  is  granted,and 
should  not  be  disposed  of  to  any  person  what- 
soever; and  if  the  vessel  be  lost,  or  prevented 
by  disaster  from  returning  to  the  port,  and  the 
registry  shall  be  i>reserved,  or  if  the  vessel  be 
soul,  that  the  registry  shall  be  delivered  up  to 
the  collector.is  a  penalty  for  forfeiture  inflicted 
by  the  sovereign  power  for  a  breach  of  its  laws, 
not  a  Uquidatol  amount  of  damages  due  under 
a  contract,  but  a  fixed  and  certain  punishment 
for  an  oSense,  and  not  the  less  so  because  se- 
curity is  taken  before  the  oflense  is  committed 
in  order  to  secure  the  payment  of  the  fine  if  the 
law  should  be  violateo.  CTiirf  JusUee  Taney, 
in  his  opinion,  said: 

"  Penalties  and  forfeitures  imposed  by  statute 
are  not  usually  provided  for  by  bond  and  se- 
curity Kiven  m  advance.  The  sum  recovered 
from  Montell  is  recovered  upon  a  contract;  the 
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action  was  brought  upon  a  contract;  and  wm 
not  and  could  not  have  been  brought  in  any  of 
those  forms  which  are  usually  necessary  for  the 
recovery  of  fines  or  forfeitures  imposea  bylaw. 
Tet  this  sum  was,  in  truth,  forfeited  by  Mon- 
tell, by  reason  of  his  violation  of  a  duty  im- 
posed by  the  Act  of  Congress;  it  was  a  specific 
penalty  upon  the  owner  and  master,  for  tbe 
commission  of  a  particular  offense  against  the 
policy  of  that  law.  And  although  the  amount 
was  secured  by  bond  given  for  the  performance 
of  the  duty,  yet  this  duty  was  a  part  of  the  same 
policy  with  other  duties  mentioned  in  the  Act 

and  for  which  other  penalties  are  inflicted. 

•    •    • 

It  certainly  is  not  to  be  regarded  as  a  bond 
with  a  collateral  condition,  in  which  the  juiy 
are  to  assess  the  damages  which  the  United 
States  shall  prove  that  they  have  sustained;  for, 
according  to  that  construction,  the  amount  of 
damages  would  not  depend  upon  the  amount  of 
the  penalty  described  in  the  section,  which  is 
graduated  according  to  the  size  of  the  vessel, 
but  would  depend  upon  the  discretion  of  differ- 
ent juries,  and  larg^  damages  might  be  given 
where  the  penalty  was  only  1400,  tban  in  a  esse 
where  the  penalty  was  $2,000. 

This,  obviously,  is  not  the  intention  of  the 
law  ;  and  the  Uuted  States  are  entitled  to  re- 
cover the  whole  sum,  for  which  the  paiU  is 
bound,  if  any  one  of  the  conditions  are  broken. 
Besides,  how  could  the  United  States  prove 
any  p|articular  amount  of  damages  to  have  been 
sustained  by  them  in  a  suit  on  this  bond?  What 
do  they  lose?  It  would  be  difficult,  we  think, 
by  any  course  of  proof  or  any  prooess  of  rea- 
soning, to  show  that  tbe  United  States  had  sus- 
tained any  particular  amount  of  damages  in  a 
case  of  this  description,  or  to  adopt  any  rule  by 
which  the  damages  could  be  measured  by  a  ju- 
ry, or  be  liquidated  by  agreement  betweoi  the 
parties. 

The  sum,  for  which  the  parties  are  to  be- 
come bound,  is  manif estiy  s  penalty  or  forfeit- 
ure, inflicted  by  the  soverdgn  power  for  a 
breach  of  its  laws. 

It  is  not  a  liquidated  amount  of  dama^  due 
upon  a  contract,  but  a  fixed  and  certain  pon- 
isnment  for  an  offense.  And  it  is  not  the  less 
a  penalty  and  a  punishment,  because  security 
is  taken  before  the  offense  is  committed,  in  or- 
der to  secure  the  payment  of  the  fine  if  the  law 
should  be  violated. 

Recurring  now  to  the  particular  dream- 
stances  of  the  present  case,  with  a  view  to  tbe 
application  of  these  principles  and  decisions, 
we  are  satisfied  that  tne  proper  solution  uf  the 
question  now  under  examination  is  to  be  found 
Ui  two  principal  considerations. 

The  first  of  these  is,.that  it  was  not  intended 
by  the  parties,  the  State  of  Rhode  Island  on  the 
one  hand,  and  the  Boston,  Hartford  and  Erie 
Railroad  Company  on  the  other,  that  the  oUi- 

Sation  given  and  accepted  should  be  for  an  in- 
emnity  against  any  loss  or  damage  expected  to 
be  suffered  by  the  State,  in  the  event  that  the 
railroad  company  should  fail  to  build  the  rail- 
road as  required.  It  is  found  as  a  fact  that  no 
such  loss  or  damage  has  in  fact  ensued.  It  is 
equally  plain  that  none  could  possiUy  h»ve 
arisen.  The  security  is  not  to  be  extended  to 
any  supposed  damage  to  private  interestt  legal- 
ly affected  by  the  prooess  of  constructing^  the 
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work.  All  damage  of  this  kind  to  private  per- 
aons  was  caiefolly  provided  for  in  other  lirts 
of  the  Act.  As  to  the  State  itself,  the  real  party 
to  the  arrangement  and  contract,  it  could  gain 
nothing  in  its  political  and  sovereign  character 
by  the  construction  of  the  road,  it  conld  lose 
nothing  by  the  default.  If  it  coidd  be  supposed 
as  posable  that  the  State  had  in  view  the  public 
interests  of  commerce  and  trade  in  the  construc- 
tion of  the  proposed  railroad,  and  meant  to  pro- 
vide for  loss  and  damage  to  tJiem  by  reason  of 
its  failure,  the  obvious  answer  is  that  no  com- 
putation and  assessment  of  actual  damases  on 
tliat  account  would  be  practicable,  leaving  as 
the  alternative  that  the  State,  in  fixing  the  pen- 
alty of  the  bond  in  the  statute,  had  established 
its  own  measure  of  the  public  loss.  The  ques- 
tion of  damages  and  compensation  was  not,  be- 
cause it  could  not  have  been,  in  contemplation 
of  the  parties.  There  was  no  room  for  suppos- 
ing that  there  could  be  any.  To  assume  that 
the  statute  required  this  bond  and  securi^  in 
this  sense,  in  full  view  of  the  legal  conclusion 
which  it  is  said  necessaiily  flows  from  its  form, 
and  tliat  in  the  event  contemplated,  of  the  fail- 
ure  to  buUd  the  road,  all  that  remained  to  be 
done  was  that  the  State  should  hand  back  can- 
celed the  obligation  and  security  it  had  been  at 
such  pains  to  exact,  is  to  put  upon  the  transac- 
tion an  interpretation  altogether  inadmissible. 
It  would  have  been,  upon  such  an  assumption, 
•  vain  and  senseless  tmng,  and  however  private 
persons  may  be  sometimes  supposed  to  act  im- 
providently,  we  are  not  to  p>ut  such  construo- 
aons,  when  it  is  legallv  possible  to  avoid  them, 
upon  the  deliberate  aaa  solemn  acts  and  transac- 
tioDS  of  a  sovereign  power,  acting  through  the 
forms  of  legislation.  The  conclusion,  m  our 
opinion,  cannot  be  resisted  that  the  intention  of 
the  parties  in  the  transaction  in  question  was 
that,  if  the  railroad  should  not  be  built  within 
the  time  limited,  the  corporation  should  pay  to 
the  State,  absolutely  and  for  its  own  use,  the 
sum  named  in  the  bond  and  secured  by  the  de- 
posited certificate  of  indebtedness.  The  sup- 
position is  not  open  that  the  penalty  was  pre- 
scribed merely  in  terrorem,U)  secure  punctuality 
in  performance,  with  the  reserved  mtention  of 
pertnittiDg  snbsiequent  performance  to  condone 
the  default,  for  a  distinct  section  of  the  statute 
(sec.  9)  declares  that  in  case  of  failure  to  com- 
plete the  road  within  the  time  limited,  the  Act 
Itself  should  be  void  and  of  no  effect. 

In  the  second  place,  we  think  that  the  sum 
named  in  the  statute  is  imposed  by  it  as  a  stat- 
utory penalty  for  the  non-performance  of  a  stat- 
atoiy  daty.    The  obligation  required  is  that  the 
i«ilroad  company  shall  give  a  bond,  with  satis- 
factory security,  that  they  will  obey  the  law, 
that  tbey  will  complete  their  road  as  required  by 
it.     The  language  evidentiv  means  that,  in  case 
they  f aU  to  do  so,  they  shall  forfeit  and  pay  the 
sum  named;  and  in  order  to  insure  its  payment, 
additional  parties  to  the  bond,  as  sureties,  are 
required.    It  is  admitted,  that  if  it  does  not 
mean   this,  it  does  not  mean  anything,  and 
we  have  already  said  that  we  are  not  at  liberty 
to  adopt  that  alternative.    We  must  construe 
it,  JJt  Tt»  magU  taUat  guam  pereat;  and  the  rule 
of  strictness,  in  the  construction  of  penal  stat- 
utes, does  not  require  an  interpretation  which 
defeats  the  very  object  of  the  law.    The  State 
of  Rhode  Island  was  dealing  with  one  of  its  own 
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corporations,  and  it  had  perfect  right  to  act  up- 
on its  own  policy  and  prescribe  its  own  terms, 
as  conditions  of  powers  and  privileges  sought 
from  its  authority. 

Fbr  these  reatons  the  decree  of  the  Oireuit  Court 
it  reneried  amd  the  eauee  i»  remanded,  wit/i  in- 
ttntetioTU  to  enter  a  decree  in  favor  of  the  State 
ofBhode  Idand  for  the  turn  of  f  100,000,  payalOe 
out  ef  the  fund  in  court,  with  to  much  intereit 
thereon,  ifaviy,  a*  ha*  aeerued  on  that  turn  since 
the  first  aaiy  ^January,  18711,  which  is  the  date 
when  the  amount  became  due  and  it  is,  according- 
ly, so  ordered. 

Trueoopy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  If.  8. 

Cited-lO0tr.8.,4S8. 


BOBERT  L.  DOWNTON,  Appt., 

TAEQER  MILLING  COMPAlTr. 

(See  8. 0.  "  J>ownton  v.  Teaoer  smUng  Company," 
Reporter's  ed.,  M6-477.) 

Prior  piMication  to  dtfeat  patent. 

Trior  printed  publications  wliloh  desorltie  the 
process  covered  by  a  patent,  so  fully  and  clearly  as 
to  enable  persons  skilled  in  the  art  fo  wliich  the  in- 
vention relates,  to  carry  on  the  process,  will  defeat 
a  patent  obtained  for  such  process. 

[No.  267J 
Argued  Apr.  17,  IS,  188S.  Decided  May  7, 188S. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  Eastern  District  of  Missouri. 
The  history  and  facts  appear  in  the 

Statement  of  the  case  by  Mr.  Justice  Woods: 

The  appellant  was  the  complainant  in  the  cir- 
cuit court.  He  filed  his  bill  to  restrain  the  in- 
fringement by  the  appellee  of  certain  letters 
patent,  for  which  he  made  an  application  on 
March  20,  1875,  and  which  were  issued  to  him 
on  April  30th  following,  for  an  improvement  in 
processes  of  manufacturing  middlings  flour. 

The  state  of  the  art  and  the  purpose  of  the 
improvement  which  the  patent  was  intended  to 
cover,  are  set  forth  in  the  specification,  as 
follows : 

"  This  invention  has  for  its  aim  the  better 
working  or  manipulating  of  grain  particles 
known  as  middlings,  for  their  reduction  into 
meal  or  flour. 

To  fully  set  forth  the  advantages  that  this 
process  possesses,  over  any  of  the  various  proc- 
esses previously  known  and  in  use,  it  will  be 
necessary  to  briefly  describe  the  manufacture  as 
now  practiced. 

It  is  customary,  under  the  ordinary  mode  of 
milling,  to  separate  and  purify  the  middlings  bv 
the  action  of  air  alone,  or  air  and  bolting-clotn 
combined  ;  then  to  convey  the  purified  product 
to  millstones  to  be  ground  to  a  sufl3cient  fine- 
ness to  admit  of  the  passage  of  the  middlings 
flour  through  the  meshes  of  the  bolting-cloth, 
which  is  u^d  as  a  finishing  preparer  between 
the  stones  and  the  flour  barrels  or  sacks  receiv- 
ing the  finished  product.  In  some  cases,  the 
middlings  that  are  not  sufficiently  reduced  to  go 
through  the  meshes  of  the  cloth,  pass  through 
the  ends  of  the  flour  bolts,  and  are  brought  back 

789 


Digitized  by 


Google 


466-477 


Bnpiuani  Oottbt  of  thb  UinTn) 


onto  some  of  the  varionipnrlflen,  and  subjected 
to  rapuriflcatloii.  This  process  requires  much 
cardul  manipuUtion,  and  even  then  the  yellow 
germandpelUcleof  the  grain  wlllbe  so  torn  and 
pulverized  hy  the  stones  that  loose  portions  of 
the  same  wiu  pass  through  the  meshes  of  the 
bolting-cloth  into  the  flour  with  injurious  effect. 
The  reason  why  the  germ  and  pellicle  ia  so  torn, 
is  that  millstones  are  composed  of  two  disks ; 
one  revolving,  the  other  stationary,  receiving 
the  material  to  be  ground  at  the  eye  or  center  of 
the  stones,  and  compelling  It  bj  centrifugal 
force  to  escape  at  the  skirt  or  penpherv  of  the 
stones,  iHuaing  alternately  over  face  and  furrow 
until  it  reaches  the  periphery,  where  it  is  dis- 
charged. Such  action  comminutes  the  germs 
and  forms  specks  that  cannot  be  removed  by  the 
purifiers  and  are,  therefore,  ground  in  with  the 
flour. 

In  the  manufacture  of  middlings  flour,  the 
action  of  stones  on  the  middlings  is  not  different 
from  their  action  on  grain,  but  in  the  wheat- 
stones  the  germ  ends  and  bran  are  not  suffi- 
ciently comminuted  bv  one  grinding  to  pass 
through  the  meshes  of  the  cloth  used  for  the 
flour  known  to  the  trade  as  '  first  run.'  I  pro- 
pose to  arrest  and  remove  such  germ  matter  and 
bran  particles  by  my  improved  process  before 
they  reach  the  second  grind  on  the  middlings 
stones,  by  placing  between  the  purifiers  or  sep- 
arators and  middUngs  stones  one  or  more  sets  of 
rolls,  which  will  operate  to  reduce  the  Utrge 
middlings  by  a  bruising  or  crushing  action, 
while  thev  simply  flatten  out  the  intermized 
germs  ana  bran.  Any  of  the  various  purifleis 
or  separators  in  public  use  may  be  employed.  A 
second  important  advantage  or  result  of  this  im- 
proved process  is  the  production  of  a  large  yield 
of  high  grade  flour.  The  large  middUngs  or 
glutinous  particles  of  the  gram  require  more 
grinding  than  do  the  flner  and  more  starohy 
particles  removed  at  the  head  or  first  part  of  the 
purifiers ;  and  when  ground  together,  as  is  gen- 
erally the  case  with  small  mills,  and  frequently 
the  case  with  large  mUls,  the  meal  is  considera- 
bly heated  in  the  grinding,  owing  to  the  miller's 
requiring  the  middlings  meal  to  be  of  uniform 
fineness.  The  dispoation  and  fineness  of  the 
small  middlings  cause  them  to  '  flour'  quicker 
than  the  large  middlings,  therefore  the  grinding 
is  unequal,  as,  in  order  for  the  large  glutinous 
middlings  to  be  ground  enough,  the  small  starch 
middlings  must  be  Round  too  much.  'This  im- 
pairs the  quality  of  the  flour  by  deadening  it,  as 
well  as  by  reducing  the  germs  and  bran  to  such 
an  extent  as  to  cause  them  to  pass  through  the 
cloth.  Some  mUls,  therefore,  run  the  coarsest 
middlings  to  a  lower  grade  of  flour. 

It  is  plain  that  with  an  intermediate  reduc- 
tion, by  the  flattening  rolls  working  on  the  large 
middlings  as  above  set  forth,  the  comminution 
of  the  middlings  under  the  stones  is  rendered 
more  equal,  and  a  larger  percentage  of  high 
grade  flour  can  be  made. 

I  will  now  describe  briefly  my  mode  of  mill- 
ing, referring,  for  illustrations,  to  the  accom- 
paming  drawing,  in  which 

Figure  1  is  a  general  side  view,  partly  in  sec- 
tion, showing  an  iq)paratus,  or  a  series  of  ma- 
chines, comprising  a  section  of  my  purifier  A; 
and  Fig.  2  is  a  like  view  of  the  same  apparatus, 
in  part,  illustrating  the  employment  of  any 
other  purifier.  A*. 
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•  purifier,  were  passed  between  one  or  more  sets 
ofrolls  iniich  reduced  the  large  middlings  to  a 
greater  d^pve  of  fineness,  but  flattened  out  the 
toueh  and  waxy  germs  and  bran.  After  the 
middlings  with  the  intermixed  germs  and  bran 
particles,  had  been  passed  between  the  rolls, 
they  were  carried  to  a  bolting-clotli.  This  al- 
lowed the  comminuted  middlings  to  pass 
through  its  meshes,  whence  they  were  cairied 
to  the  stones  to  be  reground  as  usual,  but  the 
germs  and  bran  {Muticles  having  been  flattened 
and  their  surfaces  enlarged  by  the  rolls,  could 
not  get  through  the  bolting-cloth,  and  were  car- 
ried to  the  end  of  the  bolt,  and  then  run  off  into 
suitable  receptacles. 

It  win  be  observed  that  all  the  separate  parts 
of  this  process  are  old.  The  use  of  purifiers  on 
middlings  to  take  out  the  fluffy  particles,  the 
use  of  rolls  to  comminute  middUngs,  the  use  of 
bolting-cloths  to  separate  the  bran  and  germs 
from  the  flour,  and  the  use  uf  stunes  to  re- 
mind middlings,  all  long  antedate  the  patent  of 
Die  appellant. 

The  only  field  left  for  invention,  therefore, 
was  either  a  new  order  in  which  the  different 
parts  of  the  process  were  to  be  applied,  or  some 
new  method  of  using  some  one  or  more  of  the 
devices  by  which  the  process  was  accomplished, 
or  both  these  combined,  so  as  to  produce  some 
new  product,  or  some  old  product  in  a  cheaper 
or  otherwise  more  advantageous  method.  It  is 
claim^  for  the  ap^Uant  tliat  his  invention  con- 
rists  "In  into^tin^  in  the  old  modes,  after 
the  purifier,  a  pair  or  smooth  rolls  of  equal  di- 
ameter and  running  at  equal  speed,  and  then 
rebolting  the  product  and  regrinding  the  mid- 
dlings" which  pass  through  the  bolting-cloth. 

'We  are  to  inquire  whether  the  defense  relied 
on  in  this  case,  that  the  invention  claimed  as  his 
own  l^  the  appellant,  had  been  described  in  a 
printed  publication  before  his  invention  theie- 
of  had  been  made  out. 

By  section  24  of  the  Act  of  1870  [16  Stat,  at 
L.  ,108],it  was  provided  that  any  person  who  had 
invented  any  new  and  useful  art,  machine,man- 
ufacture  or  composition  of  matter  not  known 
or  used  by  others  in  this  country,  "And  not  pa- 
tented or  described  in  any  printed  publication 
in  this  or  any  foreign  country  before  his  inven- 
tion or  discovery  thereof,"  might  obtain  a  pa- 
tent therefor. 

In  construing  the  words  "  described  in  any 
printed  publication  in  this  or  any  foreign 
country,  as  they  were  used  in  reference  to  the 
same  subject  in  section  7  of  the  Act  of  1886,  5 
Stat,  at  L.,  117,  this  coiurt,  in  the  case  of  Sey- 
movr  V.  Otbome,  11  Wall.,  616  [78  U.  8.,  XX., 
83],  said:  "  Patented  inventions  cannot  be  su- 
perseded by  the  mere  introduction  of  a  foreign 
publication  of  the  kind,  unless  the  description 
and  drawings  contain  and  exhibit  a  substantial 
representation  of  the  patented  improvement  in 
Bucfa  full,  clear  and  exact  terms  as  to  enable 
any  person  skilled  in  the  art  or  science  to  which 
it  appertains  to  make,  construct  and  practice 
the  Invention  as  they  would  be  enabled  to  do  if 
tbe  information  was  derived  from  a  prior  pa- 
tent." 

So  in  Oohn  v.  Oonet  Co.,  98  U.  8.,  866 
rXXHL,  907],  Mr.  Jvttice  Strong,  speaking  for 
the  court,  said:  "  It  must  be  admitted  that  un- 
less tbe  earlier  printed  and  published  descrip 
tion  does  exhibit  tbe  later  patented  invention  in 
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such  a  full  and  inteUigible  manner  as  to  enable 
persons  skiUed  in  tbe  art,  to  which  the  invention 
Is  related,  to  comprehend  it  without  assistance 
from  the  patent  or  to  make  it  or  repeat  the  proc- 
ess claimed,  it  is  Insufflcient  to  invalidate  the 
patent." 

Applying  strictly  the  rule  thus  laid  down,  we 
are  of  opinion  that  the  defense  of  prior  publica- 
tion has  been  made  out. 

After  a  careful  consideration  of  the  evidence 
in  the  record,  we  are  forced  to  the  conclusion 
that  the  method  of  making  flour,  set  forth  in 
the  speciflcation  of  appellant's  patent,  was  fully 
and  clearly  described  in  a  printed  publication 
before  the  invention  thereof  by  the  appellant, 
and  that  his  patent  therefor  is,  consequently, 
void.  We  refer  to  a  German  work  put  in  evi- 
dence by  the  defendant,  entitled  Die  Mehffabri- 
eation,  by  Frederick  Kick,  published  at  Leipsic, 
in  1871.  We  take  the  following  extracte  from 
a  translation  of  this  book,  "Part  lY.,  Rough 
Grinding  With  Roll  Hills:" 

"In  the  successive  process  of  grit,  or  high 
milline,  the  grain  is  crushed  in  its  first  passage 
through  between  the  stones,  that  is,  broKen  m- 
to  parts  of  different  sizes,  groats. 

In  the  disintegrating  process,  which  follows 
next,  flour,  dust,  middlings,  partings  and  break- 
ings are  obtained.  With  each  of  these  sub- 
stances, classified  according  to  size,  particles  of 
the  hull  of  the  same  size  are  mixed,  or  still  ad- 
here to  the  particles  of  the  grist.  Bv  this  meth- 
od of  crusbmg  with  stones,  a  partial  splitting 
up  of  the  hulfis  ima voidable,  and  the  flour  o1^ 
tiuned  from  such  rough  grinding  is  mixed  with 
particles  of  bran,  even  from  decorticated  wheat, 
and  is,  therefore,  discolored. 

If  one  were  able  wholly  to  prevent  the  disin- 
tegrating of  the  particles  of  tne  hull,  the  flour 
produced  by  rough  grinding  would  be  white. 
This,  however,  is  never  fully  accomplished; 
but  there  is,  on  the  one  hand,  a  way  to  dimin- 
ish the  friability  of  the  hull,  by  moistening;  on 
the  other  hand  many  sorts  of  wheat,  under  sim- 
ilar treatment,  exhibit  this  difliculty  to  a  less 
extent  and,  therefore,  produce  white  flour,  vit.: 
soft  wheat;  or,  finally,  machines  are  employed 
which,  in  the  process  of  rough  grinding,  break 
up  the  hull  to  a  less  degree,  as  u  the  case  with 
roll  milk. 

The  roll  mills  operate  partly  by  cnishinff,  and 
partly  by  grinding.  They  produce  breakings, 
which  then  pass  to  the  stones  for  grinding  into 
fionr.  The  surfaces  of  the  rolls  are  smoother 
than  those  of  the  stones,  and  the  bull  is,  there- 
fore, less  torn.  Of  course  the  disintegrating  by 
means  of  rolls  is  not  appropriate  for  every  kind 
of  wheat  If  soft,  mild  wheat  is  passed  through 
the  rolls,  it  leaves  the  rolls  in  a  flat,  compressed 
condition;  whereas,  with  the  same  treatment, 
hard  (Hungarian)  wheat  is  reduced  to  frag- 
ments, and  so  regularly  broken. 

The  action  of  the  rolls  evidently  depends 
upon  their  relative  position  (their  distance 
apart);  it  also  depends  on  the  condition  of  their 
surfaces  (whether  smooth  or  channeled);  and 
then  again  on  their  relative  motion,eM. :  whether 
both  rolls  have  like  or  different  velocities. 

If  the  rolls  are  so  far  apart  that  the  wheat 
sustains  only  a  moderate  pressure,  and  if  they 
are  smooth,  then  only  a  breaking  of  the  grain 
occurs  in  the  direction  of  the  crease.  The 
berry  is  thereby  divided  into  two  longitudinal 
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halves,  of  which  many  still  cohere  at  the  back, 
thus  resembling  an  open  book. 

In  case  the  rolls  are  closer  together,  then, 
viHh  soft  wheat  a  flattening  takes  place,  and 
the  middlings  obtained  therefrom  are  very  clean 
or  free  from  bran.  Hard  wheat  is  much  more 
considerably  reduced,  and  a  proper  breakiog  is 
effected.  *  *  *  Rolls  with  smooth  surfaces 
operate  more  b^  comprrasion,  those  with  fluted 
surfaces  more  m  a  cracking  or  breaking  man- 
ner. In  order  to  give  the  tmIs  at  the  same  time 
a  triturating  effect,  they  are  made  to  revolve 
with  different  velocities. 

Two,  three  pairs  of  rolls  may  be  arranged  one 
above  another.  By  the  first  pair '  coarse  break- 
ings '  are  produced  ;  by  the  second '  first  break- 
ings,'etc.  Hence,  the  application  of  three  pairs 
of  rolls  permits  a  gradual  disintegration  during 
a  single  pass^e  of  the  grain  through  the  roll 
mill.  •  •  *  There  are  (as  we  shall  explain 
hereafter)  certain  varieties  of  middlings  in 
which  the  but  partially  broken  germs  consti- 
tute thirty  or  forty  per  cent  of  the  entire  mass, 
and  which  being  yellow  granules,  give  to  the 
entire  mass  of  grit,  with  which  they  are  inter- 
mixed, a  yellowish  appearance. 

Kow,  uf  this  kind  of  middlings  is  passed 
through  properly  adjusted  rolls  the  tough 
germs  are  only  flattened,  while  the  other  gran- 
ules are  broken  and  can  be  easily  separate  by 
sifting.  Instead  of  a  pair  of  rolls,  a  single  roll 
operating  agai  nst  an  amustable  segment  of  stone 
or  iron  may  be  used.  By  this  latter  method,  the 
substance  ground  is  much  more  subjected  to 
trituration.  The  particles  already  reduced  con- 
tinue to  rub  against  each  other  and  against  the 
working  parts  of  the  machine,  until  they  finally 
pass  out,  in  consequence  whereof  the  advantages 
above  mentioned  of  the  roll  mills  are  greatly 
neutralized." 

We  have,  in  this  publication,  an  accurate  de- 
scription of  the  process  covered  by  appellant's 
patent. 

We  have  the  rolls  used  for  the  identical  pur- 
pose therein  set  forth,  namely:  to  reduce  the 
middlings  and  to  flatten  out  the  germs,  so  that 
they  can  be  separated  by  bolting  or  sifting,  thus 
preparing  the  middlings  to  be  again  ground  and 
reduced  to  middlings  fiour. 

Appellant  insists,  however,  that  the  process 
described  by  Kick  is  not  applied  to  purified 
middlings  and,  therefore,  diners  from  bis. 

But  it  appears  from  the  well  known  state  of 
the  art,  that  ever  since  purifiers  were  invented, 
it  has  been  the  practice  to  purify  middlings  be- 
fore reducing  them,  so  that  whenever  the  grind- 
ing of  middhngs  is  mentioned,  graded  and  puri- 
fl^  middlings  are  understood.  The  process  of 
purifying,  in  case  of  gradual  reduction,  is  as 
elementary  as  bolting,  and  follows  every  re- 
duction ot  the  materiS.  When,  therefore.  Kick 
speaks  of  passing  middlings  through  the  rolls 
for  another  reduction,  he  must  be  understood 
to  mean  purified  middlings.  But  the  evidence 
in  the  record  clearly  shows  that  the  action  of 
the  rolls,  and  their  effect  upon  the  product  of 
the  mill,  would  be  the  same  whether  purified  or 
unpurificd  middlings,  or  even  wheat  wero  used. 

Appellant  further  insists  that  his  process  dif- 
fers from  that  described  by  Kick,  because  the 
rolls  mentioned  by  the  latter  run  at  an  equal 
speed.  This  contention  is  founded  on  a  mis- 
apprehension. The  extract  from  ELick's  work 
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expressly  says  that  "The  action  of  the  rolh 
evidently  depends  •  •  •  on  their  ^lative 
motion,  vit. :  whether  both  rolls  have  like  or 
different  velocities."  Rolj^,  therefore,  with  the 
same  or  different  velocities  could  be  used  in 
the  process  described  by  Kick.  His  method 
included  both. 

We  are  also  of  opinion  that  the  process  which 
appellant  claims  as  bis  invention  was  also  clear- 
ly described  as  early  as  the  year  1847,  in  t 
Sublicatioo  called  Anglo- American  and  Swiss 
cience  Milling,  by  Christian  Wilhelm  Fritzsch, 
Sublished  at  Leipic  by  Gustav  Brauns.  This 
escription  of  the  process  of  manufacturing 
flour  is  illustrated  by  drawings,  which  make  it 
perfectly  clear  that  the  different  parts  of  tlie 
process  of  the  appellant  were  anticipated  and 
publicly  printed  more  than  twenty-five  years  be- 
fore the  appellant,  according  to  his  own  story, 
conceived  tlie  improvement  described  in  lus 
patent. 

Fritzsch  describes  the  process  as  follows: 

"  The  advantages  to  be  derived  from  the  roll 
mill  consists  chiefly  in  this,  that  in  operating 
them  a  considerable  saving  of  power  is  acbievea 
as  compared  with  stone  mills.  Furthermore, 
the  flour  produced  is  of  excellent  quality,  both 
in  whiteness  and  fineness. 

Inasmuch  as  the  wheat  is  groimd  in  a  dry 
state,  the  flour  produced  is  especially  adapted, 
with  respect  to  durability,  for  transportation 
and  storing. 

The  principle  on  which  all  said  iinproT»' 
ments  turn,  centers  wholly  and  exclusivdy  ina 
desire  to  effect  the  grinding  of  wheat,  so  that 
not  only  the  lar^t  possible  quantity  of  good 
middlings  flour  is  obtained,  but  also  that  this 
may  be  separated  from  the  hull  or  bran  in  its 
original  purity ;  or  to  express  it  in  plainer 
words,  to  obtain  the  mealy  interior  subatanoe 
without  admixture  of  any  part  of  the  hulL" 

Then  follows  a  description  of  the  mill  bjr 
which  the  reduction  of  the  wheat  to  coarse 
middlings  is  effected: 

"  The  rough  ground  product  discharged 
from  the  mill  (in  which.besides  middlings,  flour 
has  been  produced)  is  thereupon  most  conven- 
iently carried  into  the  upper  stories  of  the  mill 
building  by  means  of  an  elevator,  and  is  then 
first  transferred  to  a  fiour  cylinder  for  the  par- 
pose  of  separating  the  flour.  The  remainder 
then  goes  upon  a  grit  cylinder,  where  the  mat»- 
rial  is  assorted  and  separated  from  the  hull  in 
four  different  grades  oi  middlings.  The  mid- 
dlings thus  obtained  are  thereupon  likewise 
cleaned  in  the  manner  already  described,  and 
prepared  for  flouring. 

'The  grinding  of  middlings  takes  place  by  • 
manipulation  varying  but  little  from  the  proc- 
ess of  rough  grinding,  by  means  of  a  flourinr 
mill,  which  together  with  the  crushing  mill 
above  mentiouMl  constitutes  a  set  or  ran.  We 
see  this  flouring  mill  upon  our  plate  (fig.  8).  Its 
construction  is  m  the  main  like  that  of  uie  other, 
only  the  difference  that  the  upper  pairs  of  rolls 
are  not  fluted,  like  those  in  ngure  7,  but  hsTS 
smooth  turned  surfaces  and,  consequently,  no 
under  layers  (wedges).  This  under  layer  (wed|e) 
is  onlyused  with  the  under  pair  of  rolls,  which 
are  finely  fluted. 

The  middlings  ready  for  grinding  are  hen 
also  put  into  the  hopper,  as  shown,  and  carried 
to  the  first,  second  am  third  purs  of  rolls,  in 
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ibe  manner  described.  Tho  upper  two  paks 
of  rolls  crush  and  triturate  the  middlings  to  the 
utmost  degree;  therefore,  it  remains  for  the  last 
lower  pidr  of  rolls  to  shake  up  the  flour. 

This  product  thus  finely  ground  is  now  trans- 
ferred to  the  cylinder  bolt  for  separating  the 
floor.  The  bran-like  surplus  is  carried  with 
the  hulls  to  a  stone  mill,  to  be  very  completely 
ground  out. 

The  grinding  of  middlings  in  the  manner 
above  deecribed  has  manv  advantages  in  its  fa- 
vor, especially  in  this:  ubat  the  hull  particles 
still  contained  in  the  middlings  are,  by  this 
process,  not  any  longer  decomposed  or  torn  up, 
whereby  tiie  possibiuty  of  transfer  of  them  into 
the  flour  is  avoided." 

In  this  description  we  have  the  purifying  of 
the  middlings  by  a  purifier  which  is  shown  in 
the  cut,  then  the  passing  of  them  between  two 
pairs  of  smooth  revolving  rolls  of  equal  diame- 
ter, which  are  in  all  respects  like  the  rolls  de- 
scribed in  the  specification  of  appellant's  patent, 
and  which  necessarily  perform  the  same  func- 
tion; then  the  disintegration,  or  shaking  up  as 
it  is  caOed,  of  the  ribbons  or  sheets  of  the  ma- 
terial which  come  from  the  second  pair  of  rolls, 
by  ■paBssing  them  through  the  third  pair,  which 
are  flutM  but  are  not  allowed  to  touch  each 
other,  and  then  thebr  transfer  to  the  bolting 

2 Under,  by  which  the  flour  is  separated  from 
e  bran  and  germs. 

The  onlv  difference  between  this  process  and 
that  described  in  appellant's  patent,  is  that  the 
last  two  sets  of  rolls  but  one,  mentioned  in  the 
process  described  by  Fritzsch  completely  re- 
ouce  the  middlings  to  flour,  while  in  the  proc- 
ess under  appellamf  s  patent  the  middlings,  aft- 
er passing  oetween  tne  rolls  and,  being  sepa- 
rated ^m  the  germs  and  bran,  are  ^ain 
groaad  between  stones;  but  the  great  feat- 
ure of  ^>pellant's  process,  the  flattening;  of  the 
cenns  snd  pellicle  by  passing  the  middlings 
o^ween  rolls,  is  found  in  the  method  de- 
scribed by  Fritzsch. 

The  advantages  from  the  process  described 
by  Fritzsch  are  identical  with  those  claimed  for 
the  process  described  in  appellant's  patent,  flrst, 
a  saving  of  power ;  second,  the  hull  of  the 
whe«t  (and  necessarily  the  germ)  is  not  disin- 
tegrated and  torn  up  in  passing  between  the 
imls  as  it  would  be  between  the  ordinaiy  miU- 
stonee,  and  can,  therefore,  be  eliminated  oy  the 
bolt;  and  third,  the  yield  of  high  grade  flour  is 
incree^ed,  and  the  flour  product  is  of  excel- 
lent quality,  both  in  whiteness  and  fineness  and 
fitiMss  for  transportation  and  storing.    . 

The  printed  publications  relied  on  to  defeat 
Ote  a«pellanf  B  patent  desraibe  the  process 
oorered  tiiereby  so  fully  and  clearlv  as  to  en- 
aUe  persons  skilled  in  the  art  to  which  the  in- 
vention  relates,  to  cany  on  the  process.  In 
fact,  the  description  of  the  process  in  the  print- 
ed pabllcations  is,  to  sav  the  least,  quite  as  pre- 
cise, clear  and  intelligible  as  in  the  specification 
and  dalm  of  the  patent 

The  earliest  date  at  which  the  appellant 
daixns  to  have  invented  his  improvement  is 
stated  by  him  as  in  1872  or  1878.  These  pub- 
lications, therefore,  which  antedate  his  inven- 
tioa,  one  by  at  least  one  year,  and  the  other  by 
twenty-flve  years,  are  fatal  to  the  validity  of  the 
patent. 
J%e  decree  of  the  Oireuit  Oowrt  which  ditmitted 
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the  bill  miut,  ther^ore,  he  affirmed;  and  it  i»  to 
ordered. 
True  oopy.   Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  U.  8. 


JOHN  J.  MANNING  ax  al.,  Appti., 
t, 
CAPE  ANN  ISINGLASS  AND  GLUE  COM- 
PANY BTAL. 

(Bee  8.  C  Beporter'B  ed.,  MJMas.) 

IhMie  u$e  (finvenUon. 

Fublio  use  of  an  Invention  with  the  consent  of  Uis 
inventor,  for  more  than  two  years  prior  to  the  ap- 
plication for  a  patent,  renders  the  patent  void. 

[No.  268J 
Argved  Apr.  IS,  19, 1883.   JJeeidedMay  7, 1883. 

APPEAL  from  the  Circuit  (Jourt  of  the  United 
States  for  the  District  of  Massachusetts. 
The  history  and  facts  appear  in  the 

Statement  of  the  case  by  Mr.Jtutiee  Woods: 

This  was  a  suit  brought  by  the  appellants, 
John  J.  Manning  and  Caleb  J.  Norwood,  to 
restrain  the  infringement  by  the  sroellees  of 
letters  patent  dated  January  7,  1878,  issued 
to  the  appellants  and  W.  N.  Manning,  as  as- 
signees of  the  inventor,  James  Manning.  By 
the  subsequent  assignment  of  W.  N.  Manning, 
the  appellants  became  vested  with  the  title  to 
the  entire  patent. 

It  is  well  known  that  the  swimming  blad* 
ders  or  sounds  of  certain  fishes  are  largefy  com- 
posed of  that  variety  of  gelatine  called  isinglass. 
The  sounds  are  usually  found  in  the  market  in 
a  dry  and  hard  state.  They  are  manufactured 
into  isinglass  byamechanirad  operation,  which 
consists  in  passing  the  macerated  sounds  suc- 
cessively between  several  sets  of  roUers,  the  first 
set  kneading  the  sounds  into  a  homogeneous 
sheet,  and  the  subsequent  sets  squeezing  and 
elongating  the  sheets  into  the  ribbons  of  isin> 
glass  known  to  commerce.  The  invention  cov- 
ered by  the  patient  sued  on  was  for  an  improve- 
ment in  the  manufacture  of  isinglass  from  fish 
sounds. 

The  spedflcation  of  the  patent  declared  as 
follows: 

'  'In  the  manufacture  of  ribbon  isinglass  from 
fish  sounds  it  is  customary  to  feed  the  softened 
and  moist  or  macerated  sounds  to  and  between 
feed  and  compressing  rollers,  by  whidi  the  vis- 
cid substance  is  compressed  and  Joined  and 
formed  into  a  continuous  sheet.  Notwithstand- 
ing the  constant  application  of  cold  water  into 
the  rolls,  the  substance  adheres  tenaciously  to 
the  roll  uid  accumulates  thereupon,  and  has  to 
be  cut  away  therefrom,  an  operation  which  is 
very  slow  and  laborious  and  productive  of  im- 
penect  sheets. 

My  invention  is  designed  to  obviate  the  return 
of  the  adhering  gelatinous  substance  to  the  ac- 
tion of  the  rolb  before  it  is  stripped  therefrom, 
and  to  so  strip  it  that  the  rolls  may  work  con- 
tinuously or  without  stoppage,  the  ribbon,  as  it 
is  stopped,  being  again  fed  or  guided  by  the 
operator  into  and  between  the  rolls  until  suffi- 
ciently reduced  or  elongated  for  removal  or 
60  798 
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for  the  action  of  other  rolls  eet  nearer  together 
to  produce  a  thinner  ribbon. 

To  effect  this  result,  I  place  at  the  side  of 
each  roll  a  scraper  extending  the  whole  length 
of  the  roll,  and  having  an  edge  set  up  to  the 
roU^  so  that  the  roll  shall  run  jxist  clear  of  it, 
which  scraper  or  cleaner  strips  from  the  whole 
surface  of  the  roll  the  adhering  gelatine  in  the 
form  of  a  sheet. 

The  invention  consists  in  this  method  of  pass- 
ing the  iidnglass  between  hoUow  rolls,  cooled 
by  water  thrown  into  the  rolls,  and  then  strip- 
ping the  gelatinous  matter  from  the  rollers  and 
returning  it  to  the  hopper  to  be  again  treated, 
the  rollers  being  adjustable." 

The  claim  was  as  follows: 

"The  herein  described  method  of  converting 
isinglass  into  sheets  of  any  desired  thickness  by 
running  it  between  hollow  rolls  into  which  cold 
water  is  thrown  to  cool  the  compressing  sur- 
faces, such  rolls  being  preferably  made  adjust- 
able to  graduate  the  degree  of  compression,  and 
the  adhering^  sheets  being  removed  from  the 
rolls  by  stationary  scrapers  or  cleaners  and  re- 
turned to  the  hopper  as  required. 

One  of  the  defenses  set  up  in  tiie  answer  and 
relied  on  was,  that  the  improvement  described 
in  the  patent  had  been  in  public  use  for  more 
than  two  years  before  the  patent  was  applied  for. 

The  circuit  court  dismissed  the  bill  on  that 
ground.  From  its  decree  this  appeal  is  prose- 
cuted l^the  complainants. 

Mr.  Thoa.  Wm.  Cbtrke,  for  appellant. 

Mettrt.  Oeorore  Ii.  Roberta  and  J.  L.  8. 
BobwU,  for  appelleee. 

Mr.  Jvttiee  Woods  delivered  the  opinion  of 
the  court: 

We  tliink  that  the  defense,  that  the  improve- 
ment described  in  the  patent  had  been  in  public 
use  for  more  than  two  years  prior  to  the  appli- 
cation therefor,  is  established  by  the  testimony. 

The  appellants  contend  that  tne  patent  covers 
an  improvement  in  the  process  of  making  isin- 
glass. It  is  not  contenaed  that  the  patent  cov- 
ers the  rolls  between  which  the  flsh  sounds  are 
passed,  or  the  keeping  of  the  rolls  cool  by  mak- 
ing them  hollow  and  mjecting  a  stream  of  cold 
water  into  the  cavity,  nor  the  automatic  scrap- 
ers, but  in  the  xise  of  automatic  scrapers  applied 
to  such  rolls  to  prevent  the  isinglass  from  being 
carried  through  the  rolls  a  second  time  without 
aeration. 

The  testimony  shows  that,  as  early  as  the  year 
1660,  James  Manning,  the  inventor,  was  en- 
gag»l  in  the  manufacture  of  isingla^  at  Ips- 
wich, Mass.,  in  copartnership  with  bis  brother- 
in-law,  Caleb  Norwood,  under  the  name  of  Nor- 
wood &  Manning.  In  that  year  Oliver  0.  Smith, 
a  machinist  atSuem,  constructed  for  the  firm  a 
machine  containing  adjustable  hollow  water- 
cooled  rolls,  with  stationarr  scrapers,  substan- 
tially such  as  are  described  in  the  patent,  for 
converting  isinglass  into  sheets  in  the  manner 
therein  set  forth.  The  use  of  this  machine  was 
continued  down  to  the  year  1067,  when  the  firm 
of  Norwood  &  Manning  was  dissolved.  In  the 
division  of  the  assets  of  the  firm  between  the 
partners,  the  machine  with  the  scraper,  made 
by  Smith,  fell  to  Norwood.  He  took  into  the 
business  with  him  as  a  partner  his  son,  Caleb  J. 
Norwood,  and  continuM  it  in  the  same  factory 
7»4      • 


from  1867  to  1870.  using  the  machine  with  the 
stationary  scraper  which  bad  been  made  by 
Smith. 

James  Manning,  after  the  dissolution  of  the 
firm  of  Norwood  &  Manning,  estabUshed  an 
isinglass  factory  at  Rockport,  Mass.,  and  pro- 
cur^  to  be  constructed  two  machines  similar 
to  that  disclosed  in  the  patent.  With  this  fac- 
tory and  machinery  he  set  up  in  business  his 
two  sons,  John  J.  Manning  and  William  N. 
Manning,  and  they  carried  on  the  business  of 
manufacturing  isinglass,  under  the  name  of  J. 
J.  Manning  &  Brother,  from  the  year  1868  on- 
til  the  testimony  in  this  case  was  taken  in  1877, 
using  the  two  machines  with  scrapers  above 
mennoned.  James  Manning,  the  inventor,  bad 
no  interest  in  the  business  carried  on  by  Nor- 
wood and  his  son  after  the  dissolution  of  the 
firm  of  Norwood  &  Manning  in  1867.  nor  in 
the  business  of  J.  J.  Manning  &  Brother,  car- 
ried on  from  1868  until  after  the  issue  of  the 
patent. 

Some  attempt  1b  made  to  show  that  ttie  use  of 
the  machines  in  the  factory  of  Caleb  Norwood, 
from  1867  to  1870,  was  a  secret  and  not  a  pub- 
lic use.  But  we  tiiink  the  testimony  shows  a 
use  open  to  the  i>ublic  generaUr.  But  whether 
this  be  so  or  not  is  immaterial,ior  Norwood  and 
his  son  were  allowed  by  the  inventor  the  unre- 
stricted use  of  the  patent  during  the  period 
mentioned,  without  injunction  of  secrecy  or 
other  condition.  This  is  suificient  to  ccmstitDta 
a  public  use.  Bkjbert  v.  Lippmann,  104  U.  S., 
888rXXVI.,  755]. 

The  decided  weight  of  the  evidence  shows 
that  there  was  also  a  public  use  of  theinventioa 
in  the  factories  of  J.  J.  Manning  &  Brother  for 
more  than  four  years  prior  to  tne  application 
for  the  patent,  namely:  from  1868  to  J873. 

It  is  also  made  clear  by  the  testimony,  n(4 
only  that  the  machinery,  but  the  process  used 
by  Norwood  &  Manning  from  1860  to  1867.  by 
Norwood  &  Bon  from  1867  to  1870,  and  by  J. 
J.  Manning  &  Brother  from  1868  to  1873,  and 
after  that  year,  was  substantially  the  same  as 
that  described  in  the  patent.  During  all  these 
years  there  was  no  material  change,  either  in 
the  machinery  or  the  process.  The  use  of  the 
machinery  and  process  was  not,  therefore,  an 
experimental  use.  These  conclusions  of  fact 
are  fatal  to  the  complainant's  case. 

It  is  the  policy  of  the  patent  laws  to  forbid 
the  issue  of  a  patent  for  an  invention  wliicb  baa 
been  in  public  use  before  the  appUcatloatbeio- 
for.  The  Statute  of  1886,  6  Stat,  at  L..  117. 
section  6,  did  not  allow  the  issue  of  a  patent 
when  the  invention  had  been  in  public  use  or 
on  sale  for  any  period,  however  short,  with  the 
consent  or  allowance  of  the  inventor ;  and  the 
Statute  of  1870,  16  Stat,  at  L.,  201,  section  S4; 
R.  S.,  section  4886,  does  not  allow  the  iasae, 
when  the  invention  had  been  in  public  uae  for 
more  than  two  years  prior  to  the  application, 
either  with  or  without  the  consent  or  allowanoe 
of  the  inventor.  Under  either  of  these  itatutM 
the  patent  relied  on  in  this  case  was  impiovi- 
dcntiy  issued,  for  there  was  a  |wblic  use,  •with 
the  consent  of  the  inventor,  for  more  than  two 
years  prior  to  the  application.  The  patent  la 
therefore  void.  MeCturg  v.  Singtiand,  1  How., 
202;  Egbert  v.  Lippmatm,  nbi  tupra;  fntit  Jmr 
Co.  V.  Wright,  M  V.  8.,  92  [XXIV.,  68] ;    ITor^ 
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letf.  Tobaeeo  Oo.,  104  U.  8.,  340  [XXVI.,  821]. 
Tlte  deerea  of  the  Oireuit  Court  vai,  thertfore, 
right  and  mutt  he  afflrmed. 
True  copy.   Test: 

James  H.  UoKenney,  Clerk,  Sup.  Court,  U.  S. 


J.  GROSS,  Piff-  in  mr., 

V. 

UNITED  STATES  MORTGAGE  COM- 
PANY. 

(See  S.  O,  Beporter'g  ed.,  m-49a) 

Opinion  (ffttate  court,  when  may  be  examined  to 
ascertain  federal  question — lUinoit  km,  eon- 
ttituUonal—etate  loans  to  eorporationa. 

1,  The  question  oontlderedaa  to  when  the  opinion 
of  the  hlgEest  court  of  a  State  may  be  examined  for 
the  pnipose  of  ascertaining  whether  the  judgment 
InvolTes  the  denial  of  any  asserted  rigbt  under  the 
Constltotion,  laws  or  treatlee  of  the  United  States. 

t.  In  view  of  the  statutory  requirement  that  the 
Justices  of  the  Supreme  Court  of  niinois  shall  file 
and  spread  at  larse  upon  the  records  of  the  court 
written  opinions  in  all  oases  submitted  to  it,  such 
optnloDS  may  be  ezamined,tn  connection  with  other 
portions  of  the  record,  to  ascertain  whether  the 
judgment  or  decree  necessarily  Involves  a  federal 
question  within  the  reviewing  power  of  this  court, 

&  The  Act  of  the  General  Assembly  of  Illinois,  in 
force  July  1, 187S,  validating  loans  or  investments 
prevtoualy  made  in  that  State  by  corporations  of 
other  State*  or  oonotries  authorized  by  their  re- 
spectlye  charters  to  invest  or  loan  money,  Is  not  in 
conflict  with  the  contract  clause  of  the  Federal  Con- 
stitntion,  nor  with  that  part  of  the  Fourteenth 
Amendment  fortridding  a  State  from  depriving  any 
poson  of  property  wltnout  due  process  of  law. 

[No.  224.] 
Submitted  Apr.  t,  1883.    Decided  May  7,  1883. 

F  ERROR  to  the  Supreme  Court  of  the  State 
of  Illinois. 
Tbe  bistoiy  and  facts  appear  in  the 

Btatement  of  tbe  case  bj  Mr.JutHee  H»rlaat 
Benjamin  Lombard  negotiated  with  the  Unit- 
ed Stales  Mortgage  Company,  a  Corporation  of 
the  State  of  New  York,  havmg  its  principal  of- 
fice and  place  of  business  in  the  City  of  New 
York,  a  loan  of  |60,000  in  gold  coin,  to  be  used 
in  tbe  erection  of  buildings  upon  certain  imim- 
proved  lots  in  the  City  of  Chicago,  of  which  he 
wafl  the  owner  in  fee.    To  secure  the  payment 
of  that  sum,  with  interest,  at  the  rate  of  nine 
per  cent  per  annum,  payable  semi-annually  in 
sold  coin,  he  ezecuted— his  wife  joining  him — 
August  22,  1872,  to  that  Company,  a  mortgage 
upon  the  mid  premises,  covenanting  therein  to 
pay  the  debt  and  interest;  that  the  premises 
irere  clear  of  all  incumbrances;  that  he  would 
warnuit  and  defend  the  same,  suffering  no  im- 
pftimieDt  of  the  mortgage  security;  and  that  the 
mortjrage  should  stand  as  security  for  any  mon- 
ey p^d  for  tazee  or  insurance.    The  mortgage 
provided  that,  if  default  was  made  in  the  pay- 
ment of  any  interest  installment,  or  there  was 
a  failare  to  pay  the  taxes  or  assessments  on 
the  premises,  or  keep  any  other  covenant  con- 
tained in  the  mortgage,  the  whole  of  the  debt 
ahouJd  become  at  once  due  at  the  option  of  the 

•Head  notes  bylfr.  JiiiMee  Habxjut. 
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Mortgage  Company,  with  the  right  in  the  latter 
to  am  the  property  to  the  highest  bidder  after 
thirty  days'  advertisement  in  some  p^er  pub- 
lished in  Chicf^.  The  mortgage  also  contained 
this  clause:  "  It  is  understood  and  agreed  that 
this  mortgage  is  to  be  subject  to  the  nght  of  the 
city  to  take  so  much  of  said  lots  as  shalTbe  neces- 
sary for  the  opening  of  and  extension  of  Dear- 
bom  Street,bemg  thmy-six  feet,  moreor  le88,off 
the  west  end  of  said  premises;  in  which  event 
any  benefit  which  may  accrue  to  the  said  party 
of  the  first  part  herein  may  be  pid  by  the  city 
to  said  party  of  the  first  part  ditect." 

The  mor&age,  upon  the  day  of  its  execution, 
was  filed  and  recoraed  in  the  proper  office. 

On  tbe  10th  day  of  December,  1&72,  Lombard 
sold  and  conveyed  with  warranty  the  whole  of 
the  mortaaged  premises.together  with  the  build- 
ings whfch  had  been  erected  thereon  with  the 
mpney  borrowed  from  the  United  States  Mort- 

gige  Company,  to  the  National  Life  Insurance 
ompany  of  Chicago,  of  which  he  was  presi- 
dent and  a  principal  stockholder.  That  convey- 
ance was  made  expressly  subject  to  tbe  before 
mentioned  mortgage.  The  consideration  was 
$100,173,  a  part  of  which  was  in  tbe  assump- 
tion of  the  debt  due  to  the  United  States  Mort- 
gage Company.  In  part  payment  also  of  the 
purchase  money,  the  insurance  company  exe- 
cuted and  delivered  to  Lombard  its  promissory 
note  for  $12,278,  drawn  to  its  own  order  and  by 
it  indorsed  in  Uank,  payable  three  years  after 
date,  with  interest  payable  semi-annually  at  the 
rate  of  ten  per  cent  per  annum.  To  secure  the 
payment  of  the  note,  the  insurance  company, 
on  the  same  day,  executed  and  delivered  to  one 
J.  L.  Lomham,  as  trustee,  a  trust-deed  wiUi 
covenants  of  warranty,  conveying  the  whole  of 
said  premises.  That  deed  was  duly  recorded. 
Of  that  note  and  trust^eed  Gross  subsequently 
became  the  owner,  the  note  coming  into  his  pos- 
session with  the  indorsement  only  of  tbe  insuiv 
ance  company. 

On  or  about  March  17, 1878,  by  proper  legal 
proceedings,  thirty-five  feet  off  the  west  end  of 
said  lots  were  condemned  by  the  city  for  the 
purposes  of  a  street.  The  sum  of  $10,052.78 
was  awarded  as  compensation  for  the  ground  so 
taken,  and  $15, 897.84  were  afterwards  assessed 
as  the  value  of  the  benefits  to  the  remaining 
portion  of  the  premises  not  taken  for  the  pur- 
poses of  the  street. 

Benjamin  Lombard  made  default  in  the  pay- 
ment of  interest  due,  on  and  after  Octobar  1, 
1873,  and  failed  to  pay  any  taxes  or  assessments 
on  the  property  after  1872.  On  the  first  day  oi 
January,  1874,  the  MortgM^e  Company  elected 
to  declare  the  whole  debt  due. 

On  or  about  June  1, 1874,  the  insurance  com- 
pany was  duly  adjudged  a  bankrupt,  and  an  as- 
signee thereof  was  appointed.  Lombard  was 
also  declared  a  bankrupt.  Neither  he  nor  the 
insurance  company  left  any  known  assets  to 
meet  their  obligations. 

By  an  Act  of  the  General  Assembly  of  Illi- 
nois, in  force  July  1,  1876,  entitled  "An  Act  to 
Enable  Corporations  in  Other  States  and  Coun- 
tries to  Lend  Money  in  Dlinois,  and  to  Enforce 
Their  Securities  and  to  Acquire  Title  to  Real 
Estate  as  Security,"  it  was  declared,  among 
other  things:  "That  any  corporation  formed 
under  the  laws  of  any  otiier  State  or  country, 
and  authorized  by  its  charter  to  invest  or  loan 
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money,  may  invest  or  loan  money  in  this  State. 
And  any  such  corporation  that  may  have  in- 
vested or  lent  money,  as  aforesaid,  may  have 
the  same  rights  and  powers  for  the  recovery 
thereof,  subject  to  the  same  penalties  for  usury, 
as  private  persons,  citizens  of  this  State;  and 
when  a  sale  is  made  under  any  judgment,  de- 
cree, or  power  in  a  mortage  or  deed,  such  cor- 
poration may  purchase.  In  Its  corporate  name, 
the  property  offered  for  sale,  and  become  vested 
with  the  title  wherever  a  natural  person  might 
do  so  in  like  cases;  Pronded,  hovevt/r.  That  all 
real  estate  so  purchased  by  any  such  corpora- 
tion, in  satisfaction  of  any  such  liability  or  in- 
debtedness, shall  be  offered  at  public  auction, 
at  least  once  every  year,  at  the  door  of  the  court 
bouse  of  the  coun^  wherein  the  same  may  be 
situated,  or  on  the  premises  so  to  be  sold;  •  *  • 
and  said  real  estate  shall  be  sold  whenever  the 
price  offered  for  it  is  not  less  than  the  claim  of 
such  corporation,  including  all  interest,  cost 
and  other  expenses;  And  proiided  further.  That, 
in  case  such  corporation  shall  not,  within  such 
period  of  Ave  years,  seH  such  lands,  either  at 
public  or  private  sale,  as  aforesaid,  it  shall  be 
the  duty  of  the  State's  attorney  to  proceed  by 
information,  in  the  name  of  the  people  of  the 
State  of  Illinois,  against  such  corporation,  in 
tlie  circuit  court  of  the  county  within  which 
such  land,  so  neglected  to  be  sold,  shall  be  sit- 
uated, and  such  court  shall  have  jurisdiction  to 
hear  and  determine  the  fact,  and  to  order  the 
sale  of  such  land  or  real  estate,  at  such  time  and 
place,  subject  to  such  rules  as  the  court  shall 
establish,    etc. 

For  the  purpose  of  settling  several  conflicting 
claims  in  niference  to  this  property,  the  assign- 
ee in  bankruptcy  of  the  insurance  company 
brought  this  suit  in  the  Superior  Court  of  Cook 
County,  Illinois,  making  the  United  States 
Mortgage  Company,  Gross,  and  others,  defend- 
ants. 

The  principal  ouestions  in  dispute  between 
Oioss  and  the  HArtgage  Company  were:  1. 
Whether  the  latter  acquired  any  valid  interest 
or  Hen  upon  the  premises  as  against  Gross;  and 
the  court  of  ori^nal  jurisdiction  held  that  it 
did.  2.  Whether  Gross,  as  the  owner  and  holder 
of  Uie  note  for  |12,  278,  was  entitled  to  receive 
the  sum  awarded  as  damages  for  that  port  of 
the  propertv  taken  by  the  city,  or  whether  the 
Mortgage  Company  was  entitled  to  it  by  reason 
of  the  terms  of  the  mortgage.  That  question 
was  ruled  in  favor  of  Gross. 

Upon  appeal  to  the  highest  court  of  Illinois, 
the  judgment  of  the  inferior  state  court  was  re- 
versed and  set  aside,  and  the  cause  remanded 
"for  such  other  and  farther  proceedings  as  unto 
law  and  justice  shall  appertain,  with  directions 
to  the  superior  court  to  enter  a  decree  giving  to 
appellants  (the  Mortgage  Company)  exclusively 
the  amount  found  against  the  dtv  as  damages, 
and  to  Gross  no  part  thereof."  It  was  further 
adjudged  that  the  Mortgage  Companv  recover 
its  costs.  From  that  decree,  this  wnt  of  error 
has  been  prosecuted. 

Mr.  Thomas  S.  MoCIellMid,  for  plaintiff 
in  error: 

In  the  case  at  bar,  the  Supreme  Court  of  Il- 
linois has  decided  that  the  United  States  Mort- 
gage Company  could  not  take  real  estate  securi- 
ty in  Illinois,  and  that  the  mortgage  in  ques- 
tion was  absolutely  void. 
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Hunter  v.  Eateh,  45  ID.,  178;  Ncrmanv.  Eiiiit, 
5  W.  &  8.,  178  ;  Wright  v.  Eaukmt,  28  Tex., 
463;  Shervood  v.  Fleming,  25  Tex.  Sapp.,408; 
WiUiamton  v.  i?.  if.  O.,  29  N.  J.  Eq.,  311 ; 
BmiOt  V.  ifoTM,  2  Cal.,  524;  OameU  v.  Stockton, 
7Humph.,  84;  BaOard  v.  Word,  89  Pa.,  858; 
BoUtm  T.  Jo^TW,  6  Fa..  145. 

The  law  of  the  State  where  a  contract  is  made 
is  part  of  the  contract,  and  a  subsequent  Act, 
diangmg  the  law  to  the  prejudice  of  either 
party,  is  void. 

Bronton-7.  Kimie,  1  How.,  311;  Srinev,  In*. 
Co.  {»upray,  Sdieards  v.  Kwne^  (titpra) ;  Von 
Hoffman  v.  quineu,  4  WaU.,  685  (71  U.  8., 
XVni.,403);  MeCh-aekenv.Hayward.ZUow., 
608;  Smoot  v.  Lafferty,  2  Gilm.,  388. 

The  remedy  on  such  a  contract  cannot  be 
taken  away  nor  materially  affected. 

Sdwardty.  Kearzey  (mora);  Ounn  y.  Bony, 
15  Wall.,  610  (83  U.  8.,XXI.,  212);  Bronaon-v. 
Kineie,  1  How.,  811;  Mundyy,  Monroe,!  Mich., 
68;  WiUiamton  v.  B.  B.  Co.  (mpra). 

As  to  the  construction  of  letrospective  stat- 
ntea,  see: 

Brvee  ▼.  BehuyUr,  4  ailm.,221 ;  Man-th  t.  Che»- 
mrf.  14  m.,  227;  Hateher  v.  Toledo  B.  B  Go., 
62  EL,  480;  In  re  TvMer,  79  Dl.,  99;  Oarrett  v. 
WimntyX  Sram.,  836;  Thompton-v.  Alexander, 
11  ID.,  55;  HopkiniY.  JoTies,  22  Ind.,S10;  Eaek- 
Uy  V.  Spragw,  10  Wend.,116;  8hxmk  v.  Brown, 
61  Pa.  St.,  821;  Moore  r.  PMUips,  7  Mees.  & 
W.,  686;  Moon  v.  Burden,  2  Ex.,  22. 

Mr.  Wirt  Dexter,  for  defendant  in  error: 

This  court  has  no  jurisdiction  in  this  case. 

Duggerv.  Boaoek,l(>i\J .  8.,608(XXVI.,848); 
Bank  ▼.  Board  of  lAquidaHon,  98  U.  8.,  X4SI 
(XXV.,  115). 

The  sole  question  as  to  the  original  validity 
of  the  mortgage,  presented  by  the  record,  is  the 
general  question  whether  a  foreign  corporation 
could  take  title  to  real  estate  m  Illinois,  by 
mortgage,  to  secure  a  loan  of  money. 

The  court  held  that  mortgages  do  not  tend  to 
create  perpetuities  within  the  rule  laid  down  in 
OmvB  V.  E.  St.  Lov.it,  67  111.,  568,  and  that, 
therefore,  mortgages  to  foreign  corporations  are 
not  obnoxious  to  mis  rule. 

Bfetmt  ▼.  Pratt,  101  HI.,  206;  Com.  U.  Attur- 
anee  Oo.  v.  Seamnum,  102  HI.,  46 ;  Ohriitian 
Union  r.  Tmmt,  101  U.  S.,  862  (XXV.,  888). 

These  decisions  are  binding  on  this  court,  un- 
der its  established  rule  of  decision. 

The  contention  of  plaintiff  in  error,  that  the 
mortgage  was  originally  void,  is  not  sustained 
by  evidence,  and  the  question  of  law  which  it 
involves  is  not  presented  by  the  record. 

Tlie  presumption  is  wholly  in  favor  of  the 
Mortgage  Company. 

Jm.  db.v.  Ouaer,Z»  Mich.  ,261  ;Jn«.  Oo.y.Flum- 
mer,  70  Me.,  644;  WiUiamt  v.  Cheney,  8  Gray, 
390;  CMpekt  v.  BiOuque,  1  WaU.,  223 (68  U.  S.. 
XVIL,  630);  Thompton  v.  Wateri,  26  Mich. ,  281. 

We  concede  that  it  is  reservnl  to  the  States 
to  determine,  either  by  statute  or  general  policy, 
ivlietlm'  foreign  corporations  shall  do  business 
therein. 

We  alM  concede  that  whether  or  not  the  par- 
ticular statute  referred  to  was  expressive  of  the 
eeneral  policy  of  the  State  to  exclude  corpora- 
tioos  Uke  the  defendant  in  error,  from  doing 
badness  in  the  State,  was  a  question  of  loc^ 
knr;  and  that,  if  that  question  has  been  settled 
by  tlie  dedaiona  of  the  highest  court  of  the 
108  V.S. 


State,  those  decisions  are  conclusive  on  this 
court.  This  rule  of  decision  is  firmly  estab- 
lished in  this  court.  

Mcholiy.  Leoy,  5  WaU.,  483  (72  U.S.,  XVUI., 
596);  Van  Benttelaer  v.  Kearny,  11  How.,  297; 
Toumtendv.  Todd,  91  U.  8.,452(XXin.,418); 
WiUiamt  v.  Kirtland,  18  WaU.,  806  (80  U.  8., 
XX.,  688):  JSjrt  v.  8upert>itort,  105  U.  8^  667 
(XXVI.,  1204);  B.  B.  do.  v.  Bank,  103  if.  8., 
14  CXXVL,  61). 

The  Law  of  1875  was  retroactive,  and  cured 
any  aUeged  invalidity  of  the  mortgage. 

The  general  principle  is  thus  stated  b^  Judge 
Cooley:  "  When  sucn  Acts  (retrospective)  go 
no  further  than  to  bind  a  porty  by  a  contract 
which  he  has  attempted  to  enter  into,but  which 
was  invaUdby  reason  of  some  personal  inabU- 
ity  on  his  part  to  make  it,  or  through  some  neg- 
lect of  some  legal  formality,  or  in  consequence 
of  some  ingrecuent  in  the  contract  forbidden  by 
law,  the  question  which  they  suggest  is  one  of 
policy,  and  not  one  of  constitutionnl  power." 

Cooley,  Const.  lim.,  874,  and  cases  cited; 
see,  also,  Oothen  v.  Stonington.i  Conn.,  210; 
Beaeh  v.  Waifcer,  9 Conn.,  107;  Btatey.  Neneark, 
27  N.  J.  L.  (8  Dutch.),  197;  Fatter  v.  Bank,  1« 
Mass.,  245;  Caverou  v.  Int.  Co.,  62  Pa.,  287; 
Lane  v.  JTelton,  79  Pa.  St.,  407;  Leteit  v.  MeEl- 
tain,  16  Ohio,  847;  BuOer  y.  TOedo,  6  Ohio 
St.,  225. 

The  principle  is  a  universal  one  that  a  pur- 
chaser who  takes  vrith  notice  of  aU  the  facts, 
stands  in  no  better  position  than  his  vendor. 

Lee  V.  Oeity,  26  El.,  80;  Shaw  v.  Beebe,  85 
Vt.,  200;  ThuiU  v.  Buford,  60  Mo.,  278;  Snod- 
gran  v.  BieketU,  18  Cal.,  859;  Wade,  Notice, 
sec.  48. 

We  may  add,  in  this  connection,  that  it  is 
weU  settled  that  a  law  which  gives  validity  to 
a  void  contract  does  not  impair  the  obUgation 
of  the  contract. 

Satterlee  v. Matheu)ten,iFtlt., 412;  Wattony. 
Mereer,  8  Pet.,  88. 

Mr.  JutUee  Harlfcw  deUvered  the  opinion  of 
the  court: 

The  first  point  to  be  considered  relates  to  the 
jurisdiction  of  this  court  In  behalf  of  the  de- 
fendant in  error,  it  is  insisted  that  it  does  not 
appear  from  the  record  that  the  decision  of  the 
Supreme  Court  of  Illinois  was  adverse  to  any 
asserted  right  under  the  Constitution,  laws  or 
treaties  of  the  United  States,  nor  tliatthe  Judg- 
ment or  decree  complained  of  could  not  have 
been  passed  without  the  determination  of  any 
such  federal  question.  Dagger  v.  Boeoek,  104 
U.  8.,  608  [XXVI.,  8481;  JBinfodfcv.  MempMt, 
20  WaU.,  590  r87U.  8.,XXn.,429].  This  prop- 
osition depen(U  upon  the  inquiry  whether  the 
opinion  of  the  state  cotut,  which  is  made  part 
of  the  transcript,  can  be  examined  for  the  pur- 
pose of  ascertaining  the  grounds  upon  which 
that  court  based  its  final  decree. 

In  Gibton  v.  Chouteau,  8  WaU.,  817  [76  U. 
8.,  XIX.,  817];  Beetor  v.  Athley,  6  Id.,  142  [78 
U.  8.,  XVm.,  788],  and  Wittiamiv.  JVbm»,12 
Wheat,  117,  it  was  ruled  tiiat  the  opinion  of 
the  state  court  constituted  no  part  of  the  record, 
for  the  purpose  of  determimng  whether  this 
court  will  re-examine  the  final  ^idgmentor  do- 
cree.  And  in  Parmdee  v.  Lawrence,  11  WaU., 
38  [78 U.  S.,XX.,49]— where  the  question  arose 
as  to  the  effect  to  be  given  to  the  certificate  of 
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the  Ohi^JutUee  of  the  state  coUrt,  showing  that 
a  federal  question  was  raised  and  decided  ad- 
versely to  the  party  who  brought  the  case  here 
for  review — it  was  said:  "  If  this  court  should 
entertain  Jurisdiction  upon  a  certificate  alone, 
in  the  absence  of  any  evidence  of  the  question 
in  the  record,  then  the  Supreme  Court  of  the 
State  can  give  the  jurisdiction  in  every  case 
where  the  question  is  made  by  counsel  in  argu- 
ment."   To  the  same  effect  are  Lawltr  v.  Walk- 
er, 14  How.,140,  and  B.  B.  Oo.  v.  ij&e*,*  Wall., 
180  [71  U.  8..  XVnL,  8821.    But  in  Ifitnttoe* 
V.  MmnUi,  20  WalL,638r87U.  8..XXn..448], 
the  subject  was  again  under  consideration,  by 
reason  of  the  omisBion  from  the  Act  of  1867  [14 
Stat,  at  L.,  886],  of  that  provision  in  the  SSth 
section  of  the  Act  of  1789  [1  Stat,  at  L.,  78], 
which  restricted  this  court,  when  reviewing  the 
final  Judgment  or  decree  of  the  highest  court  of 
a  State,  to  the  consideration  of  such  errors  as 
appeared  "  on  Uie  face  of  the  record."    It  was 
there  said,  that,  is  determining  whether  a  fed- 
eral question  was  raised  and  decided  in  the  state 
court,  "  This  court  has  been  inclined  to  restrict 
its  inquiries  too  much  by  tliis  express  limitation 
of  the  inquirv  '  to  the  face  of  the  record.'  " 
"  What  was  the  record  of  a  case,"  the  court  ob- 
served, speaking  by  Mr.  JutUct  Miller,  "  was 
pretty  well  understood  as  a  common  law  phrase 
at  the  time  that  statute  was  enacted.    But  the 
statutes  of  the  States,  and  new  modes  of  pro- 
ceedings in  those  courts,  have  changed  and  con- 
fused the  matter  very  much  since  that  time.  It 
is  in  reference  to  one  of  the  necessities  thus 
brought  about,  Uiat  this  court  long  since  deter- 
mine to  consider  as  part  of  the  record  the  opin- 
ions delivered  in  such  cases  by  the  Supreme 
Court  of  Louisiana.    R.  R,  Oo.  v.  Manhall,  12 
How.,  165;  Ccnuin  v.  Blaruft  Bxeeutor,  19  Id., 
202  [60  U.  8.,  XV.,  flOl].  And  though  we  have 
repeatedly  decided  that  the  opinions  of  other 
state  courts  cannot  be  looked  into  to  ascertain 
what  was  decided,  we  see  no  reason  why,  since 
this  restriction  is  removed,  we  should  not  so  far 
examine  those  opinions,  when  properly  authen- 
ticated, as  may  be  useful  in  aeteimlning  that 
question.   We  liave  been  in  the  habit  of  receiv- 
ing the  certificate  of  tlie  court,  signed  by  its 
vMefJiuHee  or  presiding  Judge,  on  that  point, 
tiiougfa  not  as  conclusive,  and  these  opmions 
are  quite  as  satisfactory,  and  may  more  proper- 
Iv  be  treated  as  port  of  tiie  record  than  such  cer- 
tificates." The  opinion  of  the  state  court  in  the 
present  case  is  properly  authenticated,  and  there 
b,  in  addition,  the  certificate  Of  its  Ohief  Jv»- 
tiee,  showing  that  the  present  plaintifT  in  error 
not  only  claimed  that  the  deed  of  trust  by  the 
Kational  Life  Insurance  Company  gave,  when 
executed,  alien  superior  to  that  asserted  by  the 
United  States  Mortage  Company  under  Lom 
bard's  morteage,  but  tliat  the  Act  of  the  Legis- 
lature of  Dunois,  in  force  July  1,  1875,  in  so 
tar  as  it  attempted  to  validate  mortgages  suCh 
as  the  one  taken  by  that  Company  m>m  Lom- 
bard, was  in  conflict,  as  well  with  the  contract 
clause  of  the  Constitiition  of  the  United  States, 
as  with  that  jMrt  of  the  14th  Amendment  wliich 
prohibits  a  State  from  depriving  a  person  of 
property  without  due  process  of  law;  further, 
tliat  the  latter  claim  was  decided  adversely  to 
plaintiff  in  error. 

We  cannot,  therefore,  doubt  that  in  the  exist- 
ing state  of  the  law  it  is  our  duty  to  examine 
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the  opinion  of  the  Supreme  Court  of  lUinoii, 
in  connection  with  other  portions  of  the  record, 
for  the  purpose  of  ascertaining  wliether  thb 
writ  of  error  properly  raises  any  qaestion  de- 
termined by  the  state  court  advenefy  to  a  right, 
titie  or  immunity,  under  the  Constitution  or 
laws  of  the  United  States  and  q)ecia]lv  set  up 
and  claimed  by  the  party  who  brings  the  wilt 
Any  difficulty  existing  upon  this  subject  is  re- 
moved by  that  provision  of  the  Revised  Statutes 
of  Illinois  which  requires,  not  only  that  (he 
Justices  of  the  Supreme  Coiut  of  the  State  shall 
deliver  and  file  written  opinions  in  cases  sub- 
mitted to  it,  but  that "  sudi  opinions  shall  also 
be  spread  at  large  upon  the  records  of  the  court." 
Rev.  Stat.,  IlL,  1874,  p.  829,  ch.  87.  sec.  16. 
This  statutory  provision  would  seem  to  bring 
the  case  within  the  rule  which  permite  an  ex- 
amination of  Uie  opinions  of  the  Supreme  Court 
of  Louisiana  to  ascertain  whether  the  case  wu 
determined  upon  any  ground  necessarily  in- 
volving a  federal  question  within  the  reviewing 
power  of  this  court. 

The  opinion  of  the  state  court  (93  OL,  48S), 
in  this  case,  shows  that  the  decree  is  based  upon 
these  grounds:  1.  That  the  laws  of  Illinois,  in 
force  when  the  mortgage  of  August  22, 1873, 
was  executed,  as  weU  as  its  public  policy,  as 
disclosed  in  legislative  enactments  for  many 
years,  prohibited  the  United  States  Mortgage 
Company  from  taldng  mortgages  upon  rnl 
property,  in  that  State,  to  secure  the  repay- 
ment 01  money  loaned;  consequently,  that  no 
title  passed  to  it  under  or  by  virtue  of  that 
mortgage.  2.  That  such  mortgage  was,  how- 
ever, validated  by  the  Act  in  force  July  1, 
1875.  This  last  proposition  was,  as  the  opinion 
shows,  contested  in  the  state  court  by  the  pres- 
ent plaintiff  in  error,  upon  the  grotVDds  to 
which  reference  is  made  in  the  ootiflcate  of  its 
Ohief  Juttiee. 

We  are  here  met  by  the  suggestion  that  the  de- 
cree can  be  sustained,  apart  from  the  validating 
Act  of  1875,  upon  the  groimd  that  the  mortage 
of  Lombard  to  the  United  States  Mortgage  C«m- 
pany  was  not  inconsistent  with  the  statutes  of 
Illinois  in  force  at  the  time  of  its  execution,  or 
with  any  public  policy  declared  in  tlie  legisla- 
tion of  that  State.  This  view  is  baaed  upcm 
Sta>en»  v.  Pratt,  101  HL,  207,  and  AmnavtM 
Co.  V.  Seammon,  102  111.,  46,  determined  subee- 
quently  to  the  decree  in  this  caae.  Those  cases 
directly  involved  the  validity  of  mortgages  iq>- 
on  real  estate  taken  from  other  parties  by  the 
ITnited  States  Mortgage  Company  prior  to  the 
Act  of  July  1, 1875.  The  decision  in  eadiof 
them  was  that  a  loan  made  by  a  fordsn  coipo- 
rstion,  prior  to  that  Act,  to  a  citizen  of  Olinoii, 
and  secured  by  mortgage,  was  neither  prohib- 
ited by  any  legislation  of  that  State,  nor  oon- 
traiy  to  its  public  policy,  and  that  audi  mort- 
gage could  be  foreclosed  and  the  tiUe  to  the 
mortgaged  real  estate  thereby  passed.  Somudi 
of  the  opinion  of  the  Supreme  Court  of  Dliaols 
in  tills  case  as  held  to  the  contiaiT  was  expressly 
declared  in  SUeeni  v.  I^ratt  and  ^ismranM  w. 
V.  Seammon  to  be  erroneous. 

But  it  is  contended,  in  behalf  of  plaintiff  fai 
error,  that  the  decree  below,  in  so  far  as  it  r«tt 
upon  the  invalidity  of  Lombard's  mortgage  ii 
an  adjudication,  as  between  the  parties  to  tkis 
case,  of  a  purely  local  question,  of  which,  iqMa 
writ  of  error,  we  may  not  take  cognizance;  co«- 
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leqnently,  it  is  Alrgued,  this  conrt,  without  ref- 
erence to  the  later  decisions  of  tlie  state  court, 
most  determine  the  federal  question  here  raised 
upon  the  basis  established  by  that  court  in  this 
esse,  riz.:  that  Lombard's  mortgage  was,  when 
given,  inoperative,  under  the  local  law,  to  pass 
Utie  to  the  United  States  Mortgage  Company. 
Without  expressing  any  opinion  as  to  the 
soundness  of  this  position,  and  assuming,  for 
the  purposes  of  this  case  only,  that  Lombard's 
mortgage  was,  for  the  reasons  given  by  the 
state  court,  invalid  under  the  local   law,  we 

grocced  to  inquire  whether  the  Act  of  1875,  in 
s  application  to  that  mortoage,  is  in  conflict 
with  any  provision  of  the  Constitution  of  the 
United  States. 

That  the  Act  in  question  is  not  repugnant  to 
the  Constitution,  as  impairing  the  obligation 
of  a  contract  is,  in  view  of  the  settled  doctrines 
of  this  court,  entirely  clear.  Its  original  Inva- 
lidity was  placed  by  the  court  below  upon  the 
gmund  that  the  statutes  and  public  policy  of 
QUnois  forbade  a  foreign  corporation  from  tak- 
ing a  mortgage  upon  r^  property  in  that  State 
to  secure  a  loan  of  money.  Whether  that  inhi- 
bition should  be  withdrawn  was,  so  far  at  least 
■8  the  immediate  parties  to  the  contract  were 
concerned,  a  question  of  policy  rather  than  of 
constitutional  power.  When  the  legislative  de- 
partment removed  the  inhibition  imposed,  as 
well  by  statute  as  by  the  public  policy  of  the 
State,  upon  the  execution  of  a  contract  like 
this,  it  cannot  be  said  that  such  legislation,  al- 
though retrospective  in  its  operation,  impaired 
the  obligation  of  the  contract.  It  rather  enables 
the  parties  to  enforce  the  contract  which  they 
intended  to  make.  It  is,  in  effect,  a  legislative 
declaration  that  the  mortgagor  shall  not,  in  a 
suit  to  enforce  the  lien  given  by  the  mortgage, 
shield  himself  behind  any  statutory  prohioi- 


curity  for  the  mortgage  del)t.  We  repeat  here 
what  was  said  in  Satterlee  v.  3faWi«tt)S(ni,  2  Pet., 
413,  and,  in  substance,  in  Watson  v.  Mereer,  8 
Pet.,  110,  that  "  It  is  not  easy  to  perceive  how 
a  law,  which  gives  validity  to  a  void  contract, 
can  be  said  to  impair  the  obligation  of  that 
oontiact."  The  doctrine  of  those  cases  was  ap- 
proved, at  the  present  Term,  in  Eitell  v.  Daggi 
[atUe.V^'],  when,  speaking  bv  Mr.  Jvttiee  Mat- 
thews, it  was  said,  toucliing  legislation  of  this 
character,  "Tliat  the  right  of  a  defendant  to 
avoid  his  contract  is  given  by  statute,  for  pur- 
poses of  its  own,  and  not  because  it  aJGFects  the 
merits  of  his  obligation ;  and  that  whatever  the 
statute  gives,  under  such  circumstances,  as  long 
as  it  remains  t'n  fieri,  and  not  realized  by  hav- 
ing passed  into  a  completed  transaction,  may, 
by  a  subsequent  statute,  be  taken  away.  It  is 
a  privilege  that  belongs  to  the  remedv,  and 
foraas  no  element  in  the  rights  that  inhere  in 
the  contract.  The  benefit  which  he  has  received 
as  the  consideration  of  contract,  which,  con- 
tnurv  to  law,  he  actually  made,  is  just  ground 
for  imposing  upon  him,  by  subsequent  legisla- 
tion, the  liability  he  intended  to  incur." 

Bat  it  is  contended  that,  by  his  purchase,  prior 
to  the  passage  of  the  Act  of  1876,  of  the  note  se- 
cured by  the  deed  of  trust  given  by  the  National 
Life  Insurance  Company,  the  platntiff  in  error 
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acquired  a  vested  ri^ht  of  property,  of  which 
he  could  not,  under  the  14tli  Amendment  of  the 
Constitution,  be  deprived  by  subsequent  legis- 
lation. We  do  not  perceive  that  Qross  was,  by 
that  Act,  deprived  of  any  substantial  right  of 
property.  If,  as  held  by  the  court  below,  in 
this  case,  the  title  to  the  real  estate  did  not  pass 
from  Lombard  at  the  date  and  by  virtue  of  his 
mortgage,  and  if,  because  of  its  invalidity  under 
the  laws  and  public  policy  of  the  State,  he  was 
at  liberty  to  convey  a  complete  title  to  the  in- 
surance company,  we  have  seen  that  the  latter 
took  the  title  subject  to  the  mortgage  and,  in 
addition,  expressly  assumed  to  pay  the  amount 
of  the  debt  aue  from  Lombard  to  the  Mortgage 
Company.  Apart  from  the  supposed  inability 
of  the  Mortgage  Company,  resulting  from  the 
statutes  andpublic  policy  of  the  State,  to  take 
titie  by  mortgage  to  the  premises,  Lombard  was 
personally  liable  to  it  for  the  money  he  had  bor- 
rowed. He  could  not  have  escaped  that  personal 
liability  upon  the  ground  that  the  mortgage,  in 
so  far  as  it  gave  a  lien  upon  the  property  was 
invalid.  Tli«  claim  of  the  Company  against  him 
for  the  money  he  obtained  from  it,  was  separa- 
ble from,  and  wholly  independent  of,  any  lien 
upon  the  premises  and,  as  between  Lombard 
and  the  insurance  company,  that  personal  lia- 
bility of  the  former  for  the  mortgage  debt  was 
protected  by  the  very  terms  of  the  conveyance 
to  the  latter.  If  the  acceptance  of  title,  subject 
to  the  mortage,  did  not,  because  of  its  invalid- 
ity, give  a  hen  upon  the  premises,  it  is  clear  that 
Lombard,  as  against  the  insurance  company, 
had,  upon  recognized  principles  of  eqiuty,  a 
vendors  lien  for  so  much  of  the  purchase 
money  as  was  equal  to  or  was  represented  by 
the  debt  due  from  him  to  the  Mortgage  Com- 
pany. Of  the  existence  of  that  liability  upon 
the  ^rt  of  Lombard,  and  of  the  agreement  by 
the  insurance  company  to  protect  him  against 
it.  Gross  had  notice  from  the  deed  of  trust.  He 
claims  under  the  insurance  company  and  can 
assert  no  right  inconsistent  with  its  obligation, 
as  part  of  the  purchase  money,  to  meet  Lom- 
bard's debt  to  the  Mortgage  Company.    With- 


out the  Act  of  1876,  a  court  of  equity,  in  en- 

py  (3ro8s,  could 
not  have  ignored  the  equitable  lien  which,  as 


forcing  a  lien  for  the  note  held  by  (Sioss,  could 


vendor,  Lombard  had  for  his  protection  against 
the  mortgage  debt,  subiect  to  which,  as  we  have 
seen,  hepassed  the  title  to  the  insurance  com- 
pany. The  entire  argument  in  behalf  of  Gross 
proceeds  upon  the  erroneous  ground  that  when 
he  purchased  the  note  in  question  there  was  no 
lien  upon  the  property  in  favor  of  anyone  for 
any  amount  whatever,  except  that  given  by  the 
deed  of  trust  to  secure  the  note  for  $12,278. 
The  effect,  then,  of  the  Act  of  1875,  was  not  to 
deprive  Qross  of  any  superior  exclusive  lien 
upon  the  premises.  It  only  enabled  the  Mort- 
gage Company  to  enforce  the  lien  attempted  to 
be  given  by  the  mortgage  of  1872,  rather  than 
leave  the  property  subject  to  a  lien  for  a  like 
amount  in  favor  of  Lombard,  from  whom  the 
insurance  company,  imder  which  Gross  claims, 
purchased.  This  view, without  presenting  othen 
leading  to  the  same  r^ult,  indicates  that  the  Act 
of  1875  was  not  inconsistent  with  that  clause  of 
the  Constitution  of  the  United  States  which  in- 
hibits a  State  from  depriving  any  person  of  prop- 
erty without  due  process  of  law. 
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The  federal  guettton  hating  been  eorreeU]/  de- 
termined,  Oie  decree  it  affirmtd. 
Trueoopjr.    Test: 

James  H.  HoKenney,  Clerk,  Bup.  Court,  U.  8. 


CONNECTICUT  MUTUAL  LIFE  INSUB- 

ANCE  COMPANY,  Ftff.  in  Err.. 

«. 

LEOPOLD  LUCH8. 

(See  8.  a,  Beporter'a  eiL,  «6-flOR.) 

\  ofpfMvn  of  Ufe  inmnmee—tnuwr- 
(Me  interettr—ettimale  of  omotmt — miutate- 
ment. 

1.  Where  a  policy  on  the  life  of  a  person  shows 
upon  its  face  that  It  was  applied  for  and  the  pre- 
mium paidbranotberperson,andtbatitwa8ls8ued 
for  bis  Deneflit,  the  words  "  the  assured  "  In  the  pol- 
ioy  apply  to  the  penon  for  whose  benefit  the  polioy 
was  elieoted,  and  not  to  the  party  whose  Ufe  was  in- 
sured, and  the  former  may  sue  «pon  it. 

i.  One  partner  has  an  insurable  interest  in  the  life 
of  his  copartner,  who  Is  indebted  to  bim  for  his  pro- 
portion of  the  oapltal  of  the  concern. 

3,  The  extent  of  a  man's  interest  In  the  life  of  an- 
other dependlnar  upon  a  oonUnuing  partnership  or 
the  results  of  business  transactions  not  yet  com- 
pleted, is,  in  the  nature  of  things,  uncertain,  and  in 
such  cases  all  that  can  be  required  is  that  he  had  an 
actual  interest,  and  that  bis  estimate  of  the  amount 
was  made  in  good  faith,  without  any  purpose  to  de- 
ceive. 

L  A  misstatement  of  the  cause  of  the  death  of  a 
brother  of  the  deceased  In  an  answer  in  a  previous 
application  made  by  the  person  whose  life  was  in- 
sured, cannot  be  inoorporated  Into  the  policy. 

[No.  208.1 
Argued  Apr.  4,  1883.      Deoided  Mc^  7, 1883. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

This  action  was  brought  in  the  court  below, 
by  the  defendant  in  error,  on  a  policy  of  insur- 
ance for  $6,000  on  the  life  of  Levi  Dillenberg, 
deceased. 

The  trial  resulted  in  a  verdict  and  Judgment 
for  the  plaintifF  for  the  full  amount  of  the  pol- 
icy, with  costs.  This  judgment  having  been  af- 
firmed by  the  coxirt  in  General  Term,  the  de- 
fendant sued  out  this  writ  of  error. 

The  prindpal  facts  of  the  case  appear  in  the 
opinion  of  tue  court.  It  should,  perhaps,  be 
added  tliat  in  the  application,  on  which  the  pol- 
icy in  question  was  issued,  no  answer  was  given 
to  the  inquiry  as  to  the  cause  of  the  death  of  Dil- 
lenberg's  brother.  In  a  previous  application, 
the  cause  was  stated  to  have  been  "accident," 
though  in  fact  he  had  committed  suicide. 

There  were  nine  instructions  given  by  the 
court,  five  for  the  plaintiff  and  four  for  the  de- 
fendant. They  are  briefly  referred  to  in  the 
opinion  of  this  court,  but  as  they  deal  entirely 
with  the  facts  of  the  case,  it  is  deemed  unnec- 
essary to  set  them  out  at  length. 

Mr.  Enoek  Totten.  for  ^aintift  in  error: 

An  action  on  this  policy  can  only  be  main- 
tained by  the  administrator  of  Dillenberg. 

HolUe  V.  Biehardeon,  18  Qray,  892;  Burrottgh* 
V.  A»$uranee  Co.,  97 Mass.,  8S9;  QoiUdy.  Emer- 

MOTB.—JtMuranee  on  l^e  (if  another ;  who  may  ViDe ; 
tiUerut  neeenaru.   See  note  to  JBta»  L.  Ins.  Co,  v. 
France,  M  U.  S.,XXITn  287. 
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«m,  99Mas8.,154;  Gampbdly.  ifu.Cb.,  98Maai., 
881;  BaOey  v.  jTu.Cb.,  114 Mass.,  177;  Btdutntt 
Bk.  V.  Biee,  107  Mass.,  37. 

Lncbs  bad  no  insurable  interest  whatever  hi 
Dillenber^s  life. 

There  is  no  Judicial  decision  which  declaiet 
that  a  partner  nas  an  Insurable  interest  in  the 
life  of  his  copartner,  solely  by  virtue  of  that  le- 
lation.  The  rule  supported  by  the  {greatest  au- 
thority ia,  that  there  must  be  some  well  founded 
or  reasonable  expectation  of  a  pecuniary  advan- 
tage to  be  derived  from  the  continuance  of  the 

It  has  been  held  that  the  near  relationdiip  of 
father  and  son  does  not  constitute  an  insurable 
interest  in  the  son  on  the  father's  life,  unless  the 
son  has  a  well  founded  or  reasonable  expecta- 
tion of  some  pecuniary  advantage  to  be  derived 
from  the  continuance  of  the  life  of  the  father. 

See,  also,  In».  Co.  v.  Hogan,  80  ID.,  46;  Mar, 
Ins.,  sees.  107, 898;  Oammaek  v.  Lewit.U  WalL, 
643  (82  U.  8.,  XXI.,  244);  Int.  Oo.  v.  aturgit, 
18  Kan.,  93;  Stetieru\.  Warren,  101  Mass.,  SM; 
Bute  V.  Int.  Co.,  28  N.  Y.,  616;  WamoA  v. 
Datit,  104  U.  8.,  776  (XXVL,  984). 

In  Leicit  v.  In*.  Co.,  39  Conn.,  104,  it  WM 
held  tliat  the  mere  relationship  of  brother, with- 
out more,  is  not  sufficient  to  support  a  lue  fat- 
surance  policv. 

The  court  ustructed  the  Jury  tbat  "  Sbioe, 
in  the  application  upon  which  the  policy  in  suit 
was  issued,  there  is  no  answer  to  the  qruestions, 
'  Brothers  dead ;  age ;  cause  of  death ',  it  follows 
that  there  is  no  warranty  in  respect  of  the  in- 
formation called  for  by  said  questions." 

The  reference  in  this  application  to  the  fo^ 
mer  application  for  information,  makes  that  ap- 
plication a  part  of  this  one,  and  a  false  answer 
in  that  will  be  as  fatal  as  if  in  this. 

BawUy.  Int.  Co.,  27  N.  Y.,  294;  Bliss,  Life 
Ins.,  78,  609,  sec.  894  and  sec.  67;  Emdcint  v. 
U.  8.,  96  U.S.,  694  (XXIV.,  600);  Clorky.  Int. 
Co.,  2  Wood.  &  M.,  483;  fareey  v.  U.  8.,  105 
U.  8.,  671  (XXVI.,  1206). 

The  plaintifC  was  bound  to  inf<«m  the  Com- 
pany of  the  fact  that  a  brother  of  the  assured 
had  cut  his  own  tliroat,  and  the  court  commit- 
ted an  error  in  refusing  to  so  instruct  the  juiy. 

The  concealment  of  so  material  a  dicom- 
stance  was  a  gross  fraud  upon  the  Companr. 

Bliss,  Ins.,  sec.  66,  p.  77,  and  authorities  then 
cited;  see,  also,  Gampbdl  v.  Int.  Co.,  96  Msaa., 
881. 

An  untrue  allegation  of  a  material  fact,  or  a 
concealment  of  a  material  fact,  will  avoid  the 
policy,  although  such  allegation  or  concealment 
be  the  result  of  accident  or  negligence,  and  not 
of  design. 

Vote  V.  In:Co.,  6  Cusb.,  42;  Bliss,  life  Ins.. 
97;  lAndenau  v.  Detborovgh,  8  B.  A;  C,  SW; 
Smith  V.  Int.  Co.,  49  N.  Y.,  211;  Harimm  v. 
Int.  Co.,  21  Pa.,  466. 

Mr.  A.  S.  Worthingrton.  for  defendant  ia 
error: 

Policies  in  substantiallv  the  same  form  wen 
sued  upon  by  the  assured  after  the  death  of  the 
insured  in  the  following  cases: 

Int.  Go.  V.  Franeiteo.Vl  WalL,  672(84 U.S., 
XXL,  vm^Int.Oo.  v.traWii*m,18  WalL,8a 
(80  U.  8^  XX.,  617);  Int.Oo.  v.ZVrrr.lSWaU., 
591  (82  a.  8.,  XXL,  242). 

Luchs  had  an  insurable  interest  in  Dillenbas'i 
life. 
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/«*.  Co.  V.  8cha«fer,  94  U.  S.,  457  (XXTV., 
851). 

At  the  moBt,  all  that  is  necessary  is,  that  the 
sum  insured  shall  not  bear  such  a  dispropor- 
tionate  relation  to  the  interest  protected  as  to 
show  on  its  face  that  the  transaction  is  not  a 
honafideoDB. 

Oammaek  ▼.  Lmrit  15  "Wall.,  643  ^3  U.  S., 
XXL.  244);  Iru.  Co.  v.  Mowry,  96  U.  8.,  544 
(XXIV.,  674);  Loomu  v.  In*.  Oo.,  6  Gray,  896; 
Morrdl  v.  Int.  Oo.,  10  Cush.,  283;  Int.  Co.  v. 
Johnton,  24  N.  J.  L.  (4  Zab.),  676. 

It  is  argued  that  the  delivery  of  the  policy  to 
Lnchs  was  necessary  to  clothe  him  with  any 
riKhts  under  it  It  is  submitted  that  the  settled 
rule  of  law  is  afrainst  this  proposition. 

JTealey.  MoUnrntx,  2  Car.  & K., 673; Pocfami 
T.  Int.  Ob.,  9  Mo.  App.,  470;  In*.  Oo.  v.Bawn, 
29  Ind..  2S6;  Klein  T.  In*.  Co.,  104  U.  8.,  88 
(XXVL,  663). 

Mr.  JutUee  ZHeld  deUvered  the  opinion  of 
the  court: 

This  was  an  action  by  Leopold  Luchs  on  a 
policy  of  insurance  upon  the  life  of  LeviDillen- 
oetg,  issued  by  the  Connecticut  Life  Insurance 
Company  in  June,  1869.  Luchs  and  Dillenberg 
-were  partners  at  the  time  in  the  business  of  buy- 
ing and  selling  tobacco  in  the  City  of  Washing- 
ton. Their  partnership  was  formed  in  October, 
1 866,each  agreeing  to  contribute  his  services  and 
one  half  of  the  capital  It  was  understood  that 
the  money  of  Dillenberg  was  then  invested  in 
mining  stocks,  and  comd  not  at  once  be  ob- 
tained. Luchs  accordingly  furnished  the  entire 
capital,  which  was  over  $10,000.  Dillenberg 
never  contributed  his  portion,  and  about  two 
years  after  the  partnership  was  formed,  his  fail- 
ure in  this  respect  caused  dissatisfaction  and 
complaint.  It  was  thereupon  suggested  by  one 
Myers,  who  was  employed  by  an  agent  of  the 
Insurance  Company,  and  who  had  been  called 
in  as  an  accountant  to  examine  the  books  of  the 
concern,  that,  as  a  means  of  "  adjusting  the  dis- 
pute or  misunderstanding  between  thepartners," 
a  policy  of  insurance  shotdd  be  obtained  upon 
the  life  of  Dillenberg  for  the  benefit  of  Luchs, 
and  that  Dillenberg  should  retire  from  the  firm 
irithin  a  year  afterwards.  Nothing,  however, 
was  then  done  upon  this  suggestion,  but  in  the 
following  year  tiie  policy  in  suit  was  procured. 

1.  The  flrst  question  presented  is  as  to  the 
right  of  Lnchs  to  sue  upon  it  It  is  plain,  from 
tfa«  parol  evidence  in  the  case,  that  it  was  the 
intention,  both  of  Luchs  and  Dillenberg,  that 
the  policy  should  be  procured  for  the  benefit  of 

The  declaration,  which  is  the  application  for 
the  policy,  begins  with  an  averment  that  he, 
Liucas,  is  desirous  of  effecting  an  insurance  upon 
the  Ufe  of  Dillenberg,  and  proceeds  to  state  the 
lattei's  age,  the  condition  of  his  health,  the  char- 
acter of  his  habits,  and  that  he,  Luchs,  has  an 
iDterest  in  the  life  of  Dillenberg  to  the  amount 
of  $10,000.  The  declaration  is  signed  both  by 
liochs  and  Dillenberg,  though  it  purports. in 
trrery  line  to  be  the  separate  application  of 
Incbs.  It  is  accompanied  by  questions  and  an- 
swers, and  to  the  flrst  question,  as  to  the  name 
and  residence  of  the  person  for  whose  benefit 
the  insurance  is  proposed,  the  answer  is  "  Leo- 
pold Xiuchs,  Washington,  D.  0."  The  answers 
also  are  signed  both  by  Luchs  and  Dillenberg. 
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The  policy  was  issued  and  delivered  to  Dillen- 
berg, and  retained  by  him  imtU  after  the  disso- 
lution of  the  partnership,  when  he  handed  it  to 
Luchs,  stating  that  he  gave  it  to  him  to  show 
that  he  intended  to  do  what  was  right  and  fair 
with  him,  and  requested  him  to  pay  the  pre- 
miums on  it,  promising  to  refund  the  money. 
The  flrst  two  premiums  were  paid  by  Dillen- 
berg, the  others  by  Luchs. 

The  difficulty  in  the  question  presented  arises 
from  the  language  of  the  policy.  Omitting 
words  not  essential  on  this  point,  it  reads  as  tol- 
lows: 

"  This  policy  witnesseth.  that  the  Connecticut 
Mutual  Life  Insurance  Company,  in  considera- 
tion of  the  declarations  and  representations.made 
to  them  in  the  application  for  this  insurance, 
and  the  sum  of  |135  to  them  in  hand  paid  by 
Leopold  lyueAi  •  *  •  do  assure  the  life  of 
Levi  Dillenberg.  »  •  •  And  the  said  Com- 
pany do  hereby  promise  •  •  •  the  said  a«- 
lured  •  •  •  to  pay  •  •  •  said  sum  iV 
tured  to  the  said  asmred,  his  executors,  admin- 
istrators or  assigns,  within  ninety  days  after  due 
notice  and  proof  of  the  death  of  the  said  Levi 
Dillenberg. 

It  is  hereby  declared  to  be  the  true  intent  and 
meaning  of  this  policy,  and  the  same  is  accepted 
by  the  a»*tired  upon  the  express  conditions  tliat 
in  case  the  *aidper»on  u>lio»e  life  it  Tiereby  innt  red 
shall  pass  beyond  the  settled  limits,  or  the  pro- 
tection of  the  Qovemment  of  the  United  States 
*  *  *  this  policy  shall  be  null.  It  is  also  un- 
derstood that  if  the  proposal,  answers  and  dec- 
laration made  by  the  said  Leopold  Luchs,  tehieh 
are  hereby  made  part  and  parcel  of  t/ii*  poUey  a* 
fvlly  a*  tf  fierein  recited,  and  vpon  the  faith  and 
warranty  ofiehich  thit  agreement  it  made,  shall 
be  found  in  any  re8i>ect  untrue,  this  policy  shall 
be  null  and  void,  or  in  case  the  said  attured  shall 
not  pav  the  said  annual  premiums  *  •  • 
this  policy  shall  cease. 

It  18  further  asteoi  that  this  policy  shall  not 
take  effect  •  *  ♦  until  the  premiiun  above 
named  shall  be  actually  paid  •  •  •  during 
the  life  of  the  intured." 

The  contention  of  the  plaintiff  is  that  the 
words  ' '  the  assured  "  in  the  policy  apply  to  the 
person  for  whose  benefit  the  policy  was  effected, 
that  is,  Luchs,  and  not  to  the  party  whose  life 
was  insured. 

There  are  undoubtedly  instances  where  this 
distinction  between  tiie  terms  a**ured  and  t'n- 
tured  is  observed,  though  we  do  not  find  any  ju- 
dicial consideration  of  it  The  application  of 
either  term  to  the  party  for  whose  benefit  the 
insurance  is  effected,  or  to  the  party  whose  life 
is  insured,  has  generally  depenaed  upon  its  col- 
location and  context  in  the  policy. 

We  are  of  opinion  that,  reading  tlie  policy  here 
in  connection  with  the  declaration  and  the  an- 
swers of  Luchs,  which  form  a  part  of  it,  and  in- 
dicate the  object  of  procuring  it,  the  term  as 
sured  must  be  held  as  applicable  to  him,  for 
whose  benefit  it  was  effected. 

The  policy  considered  in  In*.  Co.  v.  JWmj«, 
94  U.  8.,  662  [XXIV.,  288],  gives  some  sup- 
port to  this  view.  There  the  policy  was  ef- 
fected by  a  brother  for  a  sister's  beneflt,  and 
the  term  "assured"  was  held  to  apply  to  the 
sister,  for  she  recovered  in  a  suit  brought  in 
connection  with  her  husband  on  the  policy. 
The  attention  of  the  court  does  not  appear, 
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however,  to  have  been  directed  to  that  term. 
It  may  be  said,  also,  that  there  could  be  little 
doubt  as  to  its  proper  application  in  that  case, 
as  it  was  followed  by  the  words  "and  her  exec- 
utors, administrators  or  assigns,"  thus  limiting 
it  to  the  sister.  In  other  respects,  the  language 
is  substantially  identical  with  that  of  the  policy 
under  consideration. 

2.  The  second  question  presented  for  our  de- 
termination is,  whether  Lachs  had  an  insurable 
interest  in  the  life  of  Dillenberg.  Upon  this 
we  have  no  doubt.  Dillenberg  was  his  partner 
and  had  not  paid  his  promised  proportion  of 
the  capital  of  the  concern.  At  the  time  the  pol- 
icy was  applied  for,  he  was  still  in  default;  and 
although  it  might  have  turned  out  that  the  act- 
ual amount  due,  upon  a  settlement  of  accounts, 
was  less  than  the  promised  proportion,  it  was 
not  a  matter  definitely  ascertained  at  the  time. 
Besides  what  was  thus  due  to  him,  Luchs  was 
interested  in  having  Dillenberg  continue  in  the 
partnership.  He  had  such  an  interest,  there- 
lore,  as  took  from  the  policy  anything  of  a  wa- 
gering character. 

As  this  court  said  in  Wamock  v.  Davit,  re- 
cently decided:  "It  is  not  easy  to  define  with 
precision  what  will,  in  all  cases,  constitute  an 
insurable  interest,  so  as  to  take  the  contract  out 
of  the  class  of  wager  policies.  It  may  be  stated 
generally,  however,  to  be  such  an  interest  aris- 
ing from  the  relations  of  the  party  obtaining 
the  insurance,  either  as  creditor  of  or  surety  for 
the  assured,  or  from  the  ties  of  blood  or  mar- 
riage to  him,  as  will  justify  a  reasonable  ex- 
pectation of  advantage  or  benefit  from  the  con- 
tinuance of  his  life.  It  is  not  necessarv  that  the 
expectation  of  advantage  or  benefit  should  be 
always  capable  of  pecuniary  estimation.  *  *  • 
But  in  all  cases  there  must  be  a  reasonable 
ground,  founded  u^n  the  relations  of  Uie  par- 
ties to  each  other,  either  pecuniary  or  of  blood 
or  a£9nity,  to  expect  some  benefit  or  advantage 
from  the  continuance  of  Uie  life  of  the  assureil " 
104  U.  S.,  779  [XXVI..  936]. 

Certainly  Luchs  had  a  pecuniary  interest  in 
the  life  of  Dillenberg  on  two  grounds:  because 
he  was  his  creditor  and  because  he  was  his  part- 
ner. The  continuance  of  the  partnership  and, 
of  course,  a  continuance  of  Dillenberg^  life, 
famished  a  reasonable  expectation  of  advan- 
tage to  himself.  It  was  in  the  expectation  of 
such  advantage  that  the  partnership  was  formed 
and,  of  course,  for  the  like  expectation,  was 
continued. 

In  MorreU  v.  In*.  Co.,  10  Gush.,  282,  a  policy 
was  taken  out  by  tiie  plaintifF  upon  the  life  of 
his  brother,  who  was  about  going  to  CaUfomia, 
on  an  agreement  that  the  latter  should  pay  to 
him  one  fourth  of  his  earnings  for  the  lollow- 
ing  year.  In  an  action  on  the  policy  it  was  con- 
tended that  the  plaintifF  had  no  insurable  inter- 
est upon  the  life  of  the  insured,  but  the  court, 
after  deciding  that  he  had  such  an  interest 
from  the  fact  that  he  held  a  promissory  note 
signed  by  the  firm  of  which  the  insured  was  a 
partner,  also  said  that  it  was  strongly  inclined 
to  the  opinion  that  the  plaintiff  had  another  in- 
terest in  the  life  of  the  person  insured.  "He 
had, "  said  the  court, '  'a  subsisting  contract  with 
that  person,  made  on  a  valuable  consideration, 
bv  which  hie  was  to  receive  one  quarter  part  of 
hu  earnings  in  the  mines  of  California  for  one 
year.  8a<£  an  interest  cannot,  from  its  nature, 
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be  valued  or  apportioned.  It  was  an  interest 
upon  which  the  policy  attached.  By  the  loss  of 
his  life  within  the  year,  the  person  whoee  life 
was  insiired  lost  the  means  of  earning  anything 
more,  and  the  plaintiff  was  deprived  of  recav- 
ing  his  share  of  such  earnings  to  an  unootain 
and  indefinite  amount." 

In  Im.  Co.  V.  John»on,  4  Zab.,  S78,  a  policy 
was  taken  out  by  the  plaintiff  on  the  life  of  one 
Yan  Middlesworth  for  $1,000,  one  half  payable 
to  the  plaintiff  and  the  oUier  half  to  Van  Hid- 
dlesworth.  They  belonged  to  an  association 
called  the  New  Brun8wi(3c  and  CaUfomia  Min- 
ing and  Trading  Company,  thec^>ital  stock  of 
which  consisted  of  forty-five  shares  of  |0OO 
each.  The  company  consisted  partly  of  sbue- 
holding  members  and  partly  of  active  mem- 
bers, the  shareholders  bebtg  each  required  to 
furnish  a  substitute  to  procMd  to  the  mines  of 
the  company.  The  plaintiff  owned  one  share, 
advanced  ^00  of  capital  and  procured  Vsa 
Middlesworth  to  go  out  as  his  substitute,  which 
he  did  and  acted  as  his  agent  and  substitute;  and 
the  assets  of  the  company  having  been  divided 
in  CaUfomia,  he  received  the  plaintifrs  8har^ 
and  afterwards  died,  not  having  paid  it  over. 
By  one  of  the  articles  of  the  associatkw  all 
treasures  and  aU  the  proceeds  of  the  labor  of 
each  member,  and  aU  profits,  were  to  go  into  a 
general  fund  for  the  benefit  of  .the  association. 
To  the  action  brought  on  the  poUcy,  it  was  ob- 
jected that  the  plaintiff  had  no  insurable  inter- 
est in  the  life  of  the  deceased.  On  this  question 
the  court  said:  "In  the  preeent  case,  Johnson 
had  a  direct  interest  in  the  life  of  his  substitute, 
whose  earnings  were  to  constitute  a  part  of  the 
joint  funds,  of  which  he  was  entitled  to  his 
share;  an  interest  fullv  equivalent  to  the  inter- 
est Of  a  wife  in  the  life  of  her  husband,  of  a 
child  in  that  of  a  parent,  or  a  sister  in  that  of  a 
broker.  And  at  Van  Middlesworth's  death.  «1- 
Uiough  prior  to  that  time  the  company  had  bisen 
virtually  dissolved,  he  had  an  interest  in  him  as 
his  creditor  to  the  extent  of  liis  share  of  the  as- 
sets in  his  hands." 

In  Benin  v.  Im.  Co. ,  28  Conn.,  244,  the  ^ahit- 
iff  had  obtained  a  poUcy  of  insurance  for  f  1 ,000 
on  the  life  of  one  Barstow,  to  whom  he  had  ad- 
vanced $360,  besides  articles  of  iiersonal  |Rt)p- 
erty ,  to  enable  him  to  go  to  California  and  there 
laMr  for  one  year,  on  an  aneement  Uuu  be 
would  account  to  the  plaintiff  for  one  half  of 
his  gains.  The  court  said  that  Barstow  was  the 
plaintiff's  debtor  and  partner,  giving  to   the 

f)laiDtiff  an  interest  in  the  continuance  of  liis 
if  e,  as  by  that  means,  through  his  skiU  wid  ef- 
forts, the  plahitiff  might  expect  not  only  to  get 
back  what  he  had  advanced, but  to  acquire  great 
gains  and  profits  in  the  enterprise.  "AU  the 
books,"  the  court  added,  "hold  this  to  beaaof- 
ficient  interest  to  sustain  a  poUcy  of  insurance. 
As  to  the  value  of  this  interest,  we  think  it  most 
be  held  to  be  what  the  Duties  agreed  to  ooa- 
sider  it  in  the  poUcy.  llus  was  the  sum  aAtA 
for  by  the  plaintiff,  and  which  the  defendanta 
agreed  to  pay  in  case  of  death,  and  for  which 
tliey  were  paid  in  the  premiums  given  by  the 
insured.  The  poUcy  must,  we  tmnk,  be  held 
to  be  a  valued  poUcy."  And  after  referring  to 
a  poUcy  of  insurance  obtained  by  a  Aater  on 
her  brother's  life,  where  no  qneation  seemed  to 
have  been  made  as  to  the^mount,  but  oBh[ 
whether  it  was  an  interest  wnkli  the  law  woou 
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recognize,  the  coiirt  said:  "So,  in  every  case, 
where  a  person  on  his  own  account  insures  the 
life  of  a  relative,  if  the  sum  named  in  the  pol- 
icy is  not  to  he  the  role  of  damages,  we  inquire 
what  is?  The  impossibility  of  satisfactorily  go- 
ing into  the  question  in  most  cases,  and  es^- 
cially  where  there  is  nothing  to  guide  the  m- 
qidiy,  and  everything  is  uncertain,  would  lead 
us  to  hold  that  a  policy  like  this  is  a  valued  pol- 
icy as  most  consistent  with  the  understanding 
of  the  parties  and  the  principles  of  law." 

8.  The  third  question  presented  for  determi- 
nation relates  to  alleged  breaches  of  the  war- 
nnty  of  the  policy.  It  is  alleged  that  the  policy 
was  issued  upon  me  faith  of  certain  statements 
and  answers  of  the  plaintiff  which  were  untrue. 
These  statements  were,  first,  that  the  plaintiff 
had  an  interest  in  the  life  of  Dillenberg  to  the 
amount  of  $10,000,  when,  in  fact,  he  had  no  in- 
terest in  it;  and,  second,  that  the  cause  of  the 
death  of  one  of  the  brothers  of  Dillenberg  was 
accident,  when,  in  fact,  he  had  committed  sui- 
cide. 

As  to  the  aUeged  breach  of  the  warrantr  of 
the  interest  of  the  plaintiff  in  the  life  of  Dillen- 
herg  there  is  this  answer:  the  statement  of  the 
plamtiff  as  to  the  amount  of  his  interest  was, 
necessarily,  conjectural.  No  one  can  affirm  with 
absolute  certainty  that  he  has  an  interest  to  a 
definite  sum  in  the  life  of  another,  where  the 
interest  depends  upon  the  result  of  an  existing 
partnership  or  other  business  transactions  not 
yet  terminated.  The  value  of  his  interest  in 
such  cases  will  always  be  more  or  less  a  matter 
of  opinion.  The  statement,  in  that  regard, 
must,  of  necessity,  be  taken  as  a  mere  estimate. 
If.  therefore,  the  plaintiff  had  an  interest  in  the 
Ufe  of  Dillenberg  and  his  estimate  was  made  in 
good  faith,  the  declaration  cannot  be  deemed 
untrue  so  as  to  constitute  a  breach  of  the  war- 
ran^.  The  extent  of  a  man's  interest  in  the 
Ufe  of  another,  depending  upon  a  continuing 
partnership  or  the  results  of  business  transac- 
tions not  yet  completed,  is,  in  the  nature  of 
things,  uncertain,  and  in  such  cases  all  tliat  can 
be  required  is  that  he  had  an  actual  interest,  and 
that  his  estimate  was  made  in  good  faith,  with- 
out any  purpose  to  deceive.  See,  Bevin  v.  Int. 
Co.,  citea  above. 

Here  the  plaintiff  valued  his  interest  and  took 
oat  a  policy  for  only  half  of  the  sum  estimated. 
He  did  not  procure  the  policy  for  any  purpose 
of  speculating  upon  the  duration  of  the  life  of 
Dillenberg.  From  the  finding  of  the  jury  we 
must  take  as  true,  that  his  representation  was 
made  in  good  faith  upon  an  honest  opinion  as 
to  the  value  of  his  interest. 

As  to  the  aUeged  misstatement  of  the  cause 
of  the  death  of  a  brother  of  the  deceased,  it  is 
sufilcicnt  to  observe  that  there  is  no  allegation 
on  this  subject  in  the  answers  of  the  plaintiff, 
and  the  point  is  taken  simply  because,  in  an 
answer  to  a  previous  application,  that  statement 
•waavasAe.  Such  previous  answer  cannot  be  in- 
corporated into  the  present  policy.  The  refer- 
ence to  the  previous  application  is  made  for  the 
answer  to  a  different  inquiry. 

There  may  be,  as  stated  by  counsel  for  the 
Company,  some  inconsistencies  between  the 
charges  given  at  its  request,  and  those  given  at 
Vba  request  of  Luchs.  The  latter  present  all  the 
dioputed  question^  of  fact  to  the  jury,  and  if 
tboee  granted  at  its  request  are  erroneous,  in  so 
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far  as  thev  differ,  it  is  not  for  it  to  complain, 
as  was  well  observed  by  counsel,  that,  while  the 
Judge  held  Luchs  within  proper  limits,  itself 
was  suffered  to  go  beyond  them. 

Upon  the  v)ho&  record  of  the  ease,  we  find  no 
error  mifflcient  tojtuHfi/  a  renertal  of  the  judg- 
ment.   It  it,  ihertfore,  c^fflrmed. 
True  copy.  Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  V.  8. 


UNITED  STATES.  Bff.  in  Err., 

V. 

FORTT-THREE  GALLONS  OP  WHISKY, 
THIRTY-THREE  FOX  PELTS,  asd 
OTECBR  PROPERTY,  Bbrnabd  Labi- 
viEBB  Ain>  Clovib  OtTBRiN,  Claimants. 

(See  S.  C,  Beporter<8  e<L,  «1-M8.) 

Introduction  of  limtors  into  Indian  territory — 
eoUeetion  district. 

1.  Fajrment  of  the  speolal  internal  revenue  tax  for 
gelUntr  Uquois  in  a  ooUeotion  district  which  em> 
braoeo  Indian  territory,  does  not  exempt  the  person 
so  paying  from  the  peiialtleg  of  the  Act  of  18IM  for 
the  unauthorized  introduction  of  liquors  into  In- 
dian territory. 

2.  The  establishment  of  the  ooUeotion  district  em- 
broclnET  the  ceded  territory.wIUle  providing  for  the 
collection  of  taxes  on  certain  Idnds  of  business,  did 
not  authorize  nor  was  it  Intended  to  authorize  busi- 
ness wliich  was  otiierwise  spectHoally  forbidden. 

8.  The  laws  of  Congress  are  always  to  be  construed 
BO  as  to  conform  to  the  provisions  of  a  treaty,  If  It 
be  possible  without  violence  to  their  language. 

[No.  272.] 
Submitted  Apr.  t4, 1S8S.  Decided  Maf.  7, 188S. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 

The  libel  in  this  case  was  filed  in  the  District 
Court,  by  the  plaintiff  in  error,  to  enforce  the 
forfeiture  of  certain  spirituous  liquors  alleged 
to  have  been  unlawfully  introduced  into  the 
country  ceded  to  the  Chippewa  Indians.  A  de- 
murrer was  filed  by  the  claimants  and  sustained 
by  the  court,  with  judgment  accordingly.  This 
judgment  was  affirmed  by  the  court  below,and 
subsequentiy  reversed  by  this  court  and  the 
cause  remanded  for  trial.    XXIII.,  840. 

The  trial  in  the  District  Court  resulted  in  a 
verdict  and  judgment  for  the  claimants.  This 
judgment  having  been  affirmed,  on  error,  by  the 
court  below,  the  libelant  sued  out  this  writ  of 
error. 

The  facts  and  a  fuller  history  of  the  case  ap- 
pear in  the  opinion  of  the  court. 

Mr.  Wm.  A.  Hanxy,  A»»t.  Atty-Qen.,  for 
plaintiff  in  error. 

Mr.  C.  K.  D»Tia,  for  defendants  in  error. 

Mr.  JueHee  Field  delivered  the  opinion  of 
the  court: 

By  the  Treaty  between  the  Red  Lake  and 
Pembina  Bands  of  Chippewa  Indians  and  the 
United  States,  concludea  on  the  2d  of  October, 
1868,  those  Indians  ceded  to  the  United  States 
their  rig^t,  titie  and  interest  to  certain  lands 
owned  and  claimed  by  them  in  the  State  of 
Minnesota  and  the  Territory  of  Dakota.  18  Stat, 
at  L.,  667.  The  7th  article  of  the  Treaty  stipu- 
lated that  the  laws  of  the  United  States  then  in 
force  or  that  might  thereafter  be  enacted,  pro- 
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hibiting  the  introduction  and  sale  of  spirituous 
liquors  in  the  Indian  countrr,  should  be  in  full 
force  and  effect  throughout  the  country  thereby 
ceded,  until  otherwise  directed  by  Congress  or 
the  President  of  the  United  States.  The  20th 
section  of  the  Act  of  June  80,  1884,  entitled 
"An  Act  to  Regulate  Trade  and  Intercoiuse 
with  the  Indian  Tribes  and  to  Preserve  Peace 
on  the  Frontier,"  4  Stat,  at  L.,  729,  as  amended 
by  the  Act  of  March  16, 1864, 18  Stat,  at  L.,  29, 
was  in  force  when  this  Treaty  was  made;  and 
it  forbids  anyone,  under  certain  penalties,  to 
sell  or  dispose  of  any  spirituous  liquors  or  wine 
to  an  Indian  under  the  charge  of  an  Indian  su- 
perintendent or  agent;  or  to  mtroduce  or  to  at- 
tempt to  introduce  them  into  the  Indian  country 
unless  done  by  order  of  the  War  Department  or 
of  some  authorized  officer  under  it  And  the 
section  provides  for  the  seizure  and  forfeiture 
of  liquors  thus  introduced  and  the  goods  and 
property  of  the  party  violating  the  statute  with 
which  they  are  found.  The  following  is  the 
section  as  amended. 

"  Sec.  20.  And  be  itfurtKer  enacted.  That,  if 
any  person  shall  sell,  exchange,  barter  or  dis- 
pose of  any  spirituous  liquors  or  wine  to  any 
Indian  under  the  charge  of  any  Indian  superin- 
tendent or  Indian  agent  appointed  by  the  United 
States,  or  shall  introduce  or  attempt  to  intro- 
duce any  spirituous  liquor  or  wine  mto  the  In- 
dian country,  such  person,  on  conviction  there- 
of before  the  proper  District  or  Circuit  Court  of 
the  United  States,  shall  be  imprisoned  for  a  pe- 
riod not  exceeding  two  years,  and  shall  bo  fined 
not  more  than  |8W);  Ftmided,  however,  That  it 
shall  be  a  sufficient  defense  to  any  charge  of  in- 
troducing or  attempting  to  introduce  liquor  into 
the  Indian  country  if  it  be  proved  to  be  done 
by  order  of  the  War  Department,  or  anyofflcer 
duly  authorized  thereunto  by  the  War  Depart- 
ment. And  if  any  superintendent  of  Indian 
affairs,  Indian  agent  or  sub-agent  or  command- 
ing officer  of  a  military  post  naa  reason  to  sus- 
pect or  is  informed  that  any  wiiite  person  or 
Indian  is  about  to  introduce  or  has  introduced 
any  spirituous  liquor  or  wine  into  the  Indian 
country,  in  violation  of  the  provisions  of  this 
section,  it  shall  be  lawful  for  such  superintend- 
ent, sub-agent  or  commanding  officer  to  cause 
the  boats,  stores,  packages,  wagons,  sleds  and 
other  places  of  deposit  of  such  person  to  be 
searched;  and  if  any  such  liquor  is  found  there- 
in, the  same,  together  with  the  boats,  teams, 
wagons  and  sleds  used  in  conveying  the  same, 
and  also  the  eoods,  packages  and  peltries  of 
such  person,  shall  be  seized  and  ddivered  to 
the  proper  officer,  and  shall  be  proceeded  against 
by  Ubel  in  the  proper  court,  and  forfeitea,  one 
half  to  the  informer  and  the  other  half  to  the 
use  of  the  United  States;  and  if  such  person  be 
a  trader,  his  license  shall  be  revoked  and  his 
bonds  put  in  suit.  And  it  shall,  moreover,  be 
the  duty  for  any  person  in  the  service  of  the 
United  States,  or  for  any  Indian,  to  take  and 
destroy  any  ardent  spirits  or  wine  found  in  the 
Indian  country,  except  such  as  may  be'  intro- 
duced therein  by  the  War  Department  And 
in  all  cases  arising  under  this  Act  Indians  shall 
be  competent  witnesses." 

Under  this  section,  the  present  libel  of  infor- 
mation was  filed  in  the  District  Court  of  the  Dis- 
trict of  Minnesota,  to  enforce  the  forfeiture  of 
certain  spirituous  liquors,  which  are  particularly 
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described,  and  other  merchandiee  found  with 
them  at  the  time  of  seizure.  In  one  of  its  oonnta 
the  libel  sets  forth  that  Bernard  Larivieie,  a 
white  person,  late  of  the  Village  of  Crookston, 
County  of  Polk,  and  State  of  Minnesota,  did, 
on  the  2d  of  February,  1874,  unlawfully  cany 
and  introduce  into  the  country  ceded  to  the 
United  States  under  the  Treatv  mentioned, 
namely:  into  the  County  of  Polk,  which  is  a 
part  of  the  ceded  country,  the  spirituous  liqom 
described;  that  such  introduction  was  in  viola- 
tion of  the  provisions  of  the  20th  section  of  the 
Act  of  Congress  above  quoted;  that  he  owned 
and  at  the  time  had  in  his  poesession  with  the 
licfuors  a  quantity  of  goods,  packages  and  pel- 
tries, a  list  of  which  is  contained  in  a  schedule 
annexed  to  the  libel;  that  an  Indian  agent,du]y 
appointed,  having  reason  to  suspect,  and  hav- 
ing been  informed,  that  spirituous  liquors  had 
been  introduced  by  Lariviere,  caused  his  stores, 
packages  and  peltries  to  be  searched,  and  there 
found  the  liquors  mentioned,  which  he  in  con- 
sequence seized,  together  with  the  other  goods. 
In  another  count,  the  libel  sets  forth  substan- 
tially the  same  matters,  with  the  addition  that 
the  liquors  were  introduced  into  the  country 
ceded  with  intent  to  sell,  dispose  of  and  dis- 
tribute the  same  among  the  bands  and  Tribes  of 
Chippewa  Indians  then  under  the  charge  of  the 
Indian  ^nt,  and  frequenting  the  Countv  of 
Polk  and  Village  of  Crookston,  and  living  tncre 
or  near  the  place. 

To  this  libel,  Lariviere  and  one  Clovis  Ouerin 
appeared  as  claimants  of  the  goods  seized,  and 
demurrai  to  the  libel  on  the  ground  that  the 
court  had  no  jurisdiction;  that  the  property 
was  never  introduced  into  the  Indian  Territory, 
but,  as  appeared  by  the  libel,  was  searched  aoa 
seized  in  an  organized  coimty  of  the  State  of 
Minnesota,  and  hence  that  the  seizure  was 
without  authority  of  law.  The  demurrer  thus 
interposed  was  sustained  by  the  district  court 
and  judgment  rendered  against  the  United 
States,  and  this  judgment  was  affirmed  br  the 
circuit  court.  The  case  was  then  brought  to 
this  court,  where  the  judgment  was  reversed 
and  the  cause  remanded,  with  directions  to 
overrule  the  demurrer.  Several  important  le- 
gal and  constitutional  questions  were  raised  on 
ue  argument  here,  and  it  was  held  that  Con- 
gress, under  its  constitutional  power  to  legu- 
late  commerce  with  the  Indian  Tribes,  may 
not  only  prohibit  the  introduction  and  sale  at 
spirituous  liquors  in  the  Indian  country,  but 
extend  such  prohibition  to  territory  in  prox- 
imity to  that  occupied  by  Indians;  that  it  is 
competent  for  the  tfnited  States,  in  the  exei^ 
else  of  tiie treaty  makingpower,  to  stipulate  in 
a  treaty  with  an  Indian  Tribe  that  within  the 
territory  thereby  ceded,  the  laws  of  the  United 
States,  then  and  thereafter  enacted,  proUUting 
the  introduction  and  sale  of  spirituous  liquors 
in  Indian  country,  shall  be  in  lull  force  and  ef- 
fect until  otherwise  directed  by  Congress  or  the 
President  of  the  United  States,  and  that  a  stip- 
ulation to  that  effect  will  opexstepn^mo  rigors, 
and  be  binding  upon  the  courts,  although  the 
ceded  territory  is  situated  within  an  organized 
county  of  a  State.  These  conclusions  are  stated 
in  a  very  clear  and  able  opinion  by  Mr.  Jiatict 
Davis,  which  is  reported  in  9SU.S.,  188  [XXIII., 
84ffl. 

When  the  case  went  back  to  the  districteouit 
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for  trial,  and  the  demurrer  was  overruled,  the 
claimant,  Lariviere,  filed  an  answer  to  the  libel 
containing  inconsistent  defenses.    He  first  de- 
nied that  he  ever  introduced  into  the  ceded  ter- 
ritory the  liquors  as  charged,  and  he  claimed 
the  property,  except  the  liquors,  as  his;  and  as 
to  those  he  disclaimed  ownership.    But,  al- 
though denying  their  introduction,  he  ayerred 
thatUie  acts  charged  against  him  were  done 
nnder  the  authori^  of  Uie  War  Department, 
and  that  the  liquors  were  not  introduced  for 
the  purpose  of  sale  or  in  violation  of  any  law 
,    or  treaty.    He  subsequently  amended  this  an- 
swer by  adding  an  averment  to  the  effect  that 
the  territory  cSed  under  the  Treaty  mentioned, 
lay  within  the  limits  of  a  collection  district  un- 
der the  United  States  internal  revenue  laws; 
that  persons  resident  within  it  and  within  the 
County  of  Polk  and  at  the  Village  of  Crookston, 
enga|^  in  the  business  of  retailing  spirituous 
UquOTB,  had  been  assessed  and  required  to  pav 
taxes  upon  their  business,  and  were  thereby  li- 
censed to  cariT  on  that  business  and  seU  splrit- 
uoua  liquors  m  that  county;  and  that  he  also 
had  been  thus  assessed,  taxed  and  licensed  as  a 
retail  dealer,  and  that  his  license  had  never  been 
revoked  nor  the  tax  paid  for  the  same  returned. 
The  other  claimant,  Ouerin,  averred  that  the 
property  seized,  except  the  liauors,  had  been 
transferred  to  him  as  collateral  securi^  for  a 
debt,  and  denied  every  traversable  allegation 
in  the  information  save  the  seizure  by  the  In- 
dian agent    On  the  trial,  evidence  was  intro- 
duced by  the  Oovemment  tending  to  show  that 
Lariviere  introduced  the  liquors  mentioned  with 
the  intent  to  sell  them  to  Indians  under  the 
charge  of  the  United  States  Indian  agents,  and 
also  to  show  the  circumstances  of  the  seizure. 
Aj^inst  the  objection  of  the  Oovemment,  La- 
riviere gave  evidence  of  all  the  circumstances 
toacbing  the  assessment  and  collection  of  the 
internal  revenue  tax  from  him  and  other  sellers 
ot  llqaor  by  retail  in  the  County  of  Polk.  The 
coort  charged  the  liuy  that  while  the  mere  in- 
trodaction  of  spintuous  liquors  in  the  ceded 
territory  was  pnmafaei«  evMence  of  an  unlaw- 
ful purpose,  this  evidence  was  neutralized  by 
proof  that  the  claimant  held  at  the  time  a  re- 
ceipt of  the  Collector  of  Internal  Revenue  for  the 
spinal  tax  required  to  be  |mid  by  a  retail  liquor 
dealer,  and  hence  that  the  burden  of  proof  was 
shifted  on  the  Oovemment  to  show  that  the 
Uquors  were  introduced  with  the  intent  to  sell 
them  to  the  Indians.  It  also  charged  that  "  The 
uncontroverted  facts  found  for  the  defense  were 
a  license  to  Lariviere  to  take  liquor  to  Crooks- 
ton  and  ^ve  him  the  light  to  do  so,  and  that, 
tar  so  doin^,  he  was  subject  to  no  penalty  un- 
der the  national  law."    To  this  charge,  an  ex- 
ception was  taken.    There  was  a  verdict  for 
the  claimant,  and  judgment  was  entered  there- 
on that  the  libel  be  dismissed.    The  case  was 
then  taken  to  the  circuit  court  and  the  judg- 
ment of  the  district  court  was  there  afflnned. 
To  review  that  judgment,  the  case  is  brought 
here. 

The  only  question  for  our  consideration,  as 
thus  seen,  is  whether  Larivlere's  payment  of  the 
Riecial  internal  revenue  tax  for  selling  liquors  in 
the  collection  district  embraced  by  the  ceded 
territory,  exempted  him  from  the  penalties  of 
the  Act  of  1864.  We  are  dear  that  it  did  not 
Congress  never  intended  to  interfere  with  the 
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operation  of  the  Treaty,  nor  to  sanction  the  sale 
OT  liquors  In  any  ced^  territory,  where  an  ex- 
press stipulation  provides  that  they  shall  not  be 
sold.  The  evils  resulting  froDu  the  use  of  spirit- 
uous liquors  are  so  many  and  so  appalling  that 
the  Oovemment  has,  from  an  early  period  of 
our  history,  labored  to  prevent  thefr  mtroduo- 
tion  among  the  Indians.  In  order  more  effect- 
ually to  secure  this  result,  laws  prescribing  se- 
vere penalties  have  been  enacted,  and  authority 
has  been  vested  in  the  Indian  agents  to  arrest 
traffickers  in  the  prohibited  artide,  and  to  sdze 
and  confiscate  thdr  property  found  with  it  It 
would  require  very  clear  expressions  in  any 
general  legislation  to  authorize  the  inference 
Uiat  Congress  purposed  to  depart  from  its  long 
establishM  policy  in  regard  to  a  matter  of  such 
vital  importance  to  the  peace  and  to  the  mate- 
rial and  moraljwell  being  of  these  wards  of  the 
Nation.  There  is  also  another  consideration. 
The  laws  of  Congress  are  always  to  be  con- 
strued so  as  to  conform  to  the  provisions  of  a 
treaty,  if  it  be  possible  to  do  so  without  violence 
to  their  language.  This  rule  operates  with 
special  force  where  a  conflict  would  lead  to  the 
abrogation  of  a  stipulation  in  a  treaty  making  a 
valuable  cession  to  the  United  States. 

The  unauthorized  introduction  of  Uqaors 
into  the  ceded  territory  constitutes  the  offense, 
although  if  they  were  not  sold  or  nven  away, 
no  injurious  consequences  would  lollow;  but 
once  allow  their  indiscriminate  or  general  in- 
troduction and  the  law  would  be  evaded  with- 
out possibility  of  detection.  The  introduction 
is,  therefore,  forbidden,  unless  permitted  by 
the  Older  of  the  War  De^rtment  or  of  some 
officer  authorized  by  it  The  establishment  of 
the  collection  district,  embracing  the  ceded  ter- 
ritory, whilst  providing  for  the  collection  of 
taxes  on  certain  kinds  m  business,  did  not  au- 
thorize, nor  was  it  intended  to  autiiorize,  busi- 
ness which  was  otherwise  specifically  forbid- 
den. The  Lieerue  Tax  Catei,  6  Wall.,  462  [73 
U.  8.,  XVm.,  497],  do  not  conflict  with,  but 
rather  support,  this  view.  Thw  merely  decide 
that  the  Ucenses  of  the  United  States  for  selling 
liquors  and  dealing  in  lotteries  exempted  the 
party  from  the  penalties  of  the  revenue  law  to 
which  he  would  otherwise  be  subjected.  They 
gave  no  exemption  from  state  laws  or  the  tax- 
es they  imposed  for  the  business  carried  on. 
They  conferred  no  authority  by  themselves  to 
carry  on  any  business  within  a  State.  Thqr 
were  in  the  nature  of  taxes  on  the  business 
which  the  State  permitted.  The  court,  speak- 
ing by  Chief  Juttiee  Chase,  said  that  if  Uie  li- 
censes were  to  be  regarded  as  giving  authority 
to  carry  on  the  brandies  of  bumness  which  they 
licens^,  it  might  be  difficult,  if  not  impossible, 
to  reconcile  the  granting  of  them  with  the  Con- 
stitution. "  But,"  he  added,  "  it  is  not  neces- 
sary to  regard  these  laws  as  giving  such  author- 
ity. So  nir  as  they  relate  to  trade  within  state 
limits  they  give  none  and  can  g^ve  none.  They 
simply  express  the  purpose  of  the  Oovemment 
not  to  interfere  by  penal  proceedings  with  the 
trade  nominally  licensed,  if  the  required  taxes 
are  paid.  The  power  to  tax  is  not  questioned, 
nor  the  power  to  impose  penalties  for  non-pay- 
ment of  taxes.  The  granting  of  a  license,  there- 
fore, must  be  regarded  as  nothing  more  than  a 
mere  form  of  imposing  a  tax  and  implying 
nothing  except  that  the  licensee  shall  be  sub- 
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loct  to  no  penalties  under  national  law  if  he  pays 
It."  Though  these  cases  are  cited  by  the  de- 
fendant tbiej  aSxm  the  doctrine  that  the  licenses 
under  the  then  existing  law,  being  designed 
merely  to  secure  the  payment  of  taxes  to  the 
United  States,  did  not  interfere  with  other  le- 
gitidtate  regulations  of  business  nor  sanction  it 
where  otherwise  prohibited. 

The  case  of  £be  Okerokee  Tdbaeeo  Taa,  11 
Wall.,  616  [78  U.  8.,  XX.,  827],  cannot  be  treat- 
ed as  authority  against  the  conclusion  we  have 
reached.  The  decision  only  disposed  of  that 
case,  as  three  of  tbe  Judges  of  the  court  did  not 
sit  in  it  and  two  diasentM  from  the  judgment 
pronounced  bv  the  other  four. 

TtfoUotn,  from  the  mete*  exprested,  that  the 
judgment  of  me  eourt  belote  mutt  be  reverted  and 
a  new  trmhad;  and  it  it  to  ordered. 

True  copy,  Teet: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  U.  S. 


WESTERN  PACIFIC  RAILROAD  COMPA- 
NY AND  CHARLES  Mclaughlin,  Appu., 

V. 

UNITED  STATES. 

(See  8. 0~  IT  Otto,  SiO-SgQ,  and  Reporter's  ed.  of  108 
U.  S.,  610-618.) 

Action  to  tet  atide  patent— minerai  landt-^hat 
mre—trutequent  diteoeery. 

1.  A  decree  in  an  action  to  set  aside  a  patent  of 
the  United  States  for  lands  brought  by  the  District 
Attorney  will  not  be  rerened  on  the  gicuDd  that 
there  is  not  sufficient  evidence  that  the  suit  was  in- 
stituted under  the  authority  of  the  Attomey-Oen- 
eral,  where  the  oltjeotion  was  not  raised  below,  and 
tiie  case  is  argued  here  on  belialf  of  the  Qovem- 
ment  by  the  Assistant  Attomey-Qeneral,  who  files 
acertlfled  oopyof  theorderof  theAttomey-Oener- 
al.  directing  tne  district  attorney  to  bring  the  suit. 

t.  A  patent  under  the  Acts  of  Congress  granting 
to  the  union  Paoiflo,  Central  Pacific  and  western 
Padflo  B.  B.  Companies  the  alternate  sections  of 
public  land  within  certain  limits  on  each  side  of 
their  respective  roads,  cannot  be  granted  for  min- 
eral lands,  which  were  excepted  outof  the  grant. 

8.  A  nantee  In  such  a  patent,  who  Imows  that 
tiie  land  is  mineral  land,  is  not  an  Innooent  pur- 
chaser. 

i.  Query.  What  is  the  nature  and  extent  of  min- 
erals found,  which  will  bring  land  within  the  desig- 
nation of  mineral  land  in  the  various  Acts  of  Con- 
gress, in  which  tt  is  excepted  out  of  grania  to  rail- 
road companies,  and  forbidden  to  be  sold  1 

S.  Query.  When  such  land  has  been  conveyed  by 
the  Cfovemment  without  Icnowledge  by  either  par- 
ty that  it  contains  precious  metals,  will  a  subse- 
quent discovery  of  such  metals  enable  the  Qovem- 
ment  to  set  aside  the  patent  or  the  grant ;  and  if  so, 
what  are  the  rights  of  innocent  purchasers  from  the 
grantee,  and  what  limitations  exist  upon  the  exer- 
cise of  the  Qovemment's  rights  t 

[No.  819.] 
Argued  Mar.  SO,  188S.    Deeided  May  7, 1883. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  appellee,  to  set  aside  the  patent 
conveying  a  certain  tract  of  land. 

The  court  below  having  entered  a  decree  in 
favor  of  the  complainant,  the  defendants  ap- 
pealed to  this  court. 

The  facts  of  the  case  are  sufficiently  stated 
by  the  court 

Mr.  Henry  Beard,  for  appellants. 

Mettrt.  Wm.  A.  Vmiaxj,  Attt.  At^f-Otn., 
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and  8.  F.  FIdUipt,  SoUeitor-Gen.,  for  appeUea 

Mr.  JutHee  Miller  delivered  the  opinion  of 
the  court: 

John  M.  C<M:hlan,  District  Attorney  d  the 
United  States  for  the  District  of  California,  oo 
behalf  of  the  United  States,  brought  the  bill  in 
this  case  in  the  circuit  court  oi  that  district 
against  the  Western  Pacific  Railroad  Company 
and  Charles  McLaughlin,  to  set  aside  a  patent 
of  the  United  States  conveying  to  the  Railroad 
Company  the  northeast  quarter  of  section  20, 
township  one  (1)  north,  range  one  (1)  east,  d 
Mount  Diabolo  meridian. 

This  patent  was  made  under  the  Acts  of  Con- 
gress granting  lands  to  the  Union  Pacific,  Cen- 
tral Pacific  and  Western  Pacific  Railroad  Com- 
panies, to  aid  in  building  a  road  from  the  His- 
souri  River  to  the  Pacific  Ocean. 

The  Acts  of  Congress  granted  to  each  Com- 
pany the  alternate  sections  within  certain  limiti 
on  each  side  of  its  road,  and  authorized  the  i^ 
sue  of  patents  iot  the  same  when  the  work  was 
done  and  the  sections  ascertained.  But  they  ex- 
cepted out  of  this  grant,  among  others,  such 
sections  or  parts  of  sections  as  were  mineral 
lands. 

The  bill  in  this  case  alleges,  as  the  reason  for 
vacating  and  setting  aside  the  patent,  that  the 
quarier  section  in  question  is  mineral  land,  that 
it  was  so  at  the  Ume  of  the  grant,  and  was 
known  to  be  so  when  the  patent  issued,  which 
was  so  issu^  without  authority  of  law  by  inad- 
vertence and  mistake. 

The  patent  itself  is  not  in  the  record  as  an  ex- 
hibit, nor  as  part  of  the  evidence.  The  Western 
Pacific  Railroad  Company,  to  whom  it  was  is- 
sued, though  made  defendant  in  the  bill,  was 
not  served  with  the  subpoena  and  did  not  ap- 
pear. McLaughlin,  the  only  defendant  who  did 
appear,  defends  as  purchaser  two  degrees  le- 
moved  from  the  Compiuiy.  Instead  of  a  gra- 
eral  replication  to  McLaughlin's  answer,  there- 
ply  is  an  amendment  to  the  original  bill. 

The  whole  record  is  so  imperfect  and  tiie 
case  so  obscurely  presented,thatwe  feel  tempted 
to  dismiss  it. 

Waiving,  however,  these  objections,  there  is 
enough  to  enable  us  to  consider  the  two  princi- 
pal errors  assigned  by  appellant. 

The  fint  of  these  is,  that  there  is  nosulBclart 
evidence  Uiat  the  suit  was  instituted  under  the 
authority  of  the  AttomeT-General,  acoordingto 
the  principle  established  in  the  case  of  U.  8.  r. 
Tliroekmorton.  98  D.  S.,  61  [XXV.,  981. 

To  this  it  may  be  answered  that  the  objeotioB 
was  not  raised  in  this  case  in  the  court  bdowas 
it  was  in  that;  that  the  case  is  argued  in  this 
court  on  behalf  of  the  Oovemment  by  the  As- 
sistant Attorney-General,  who  files  in  tbeoouit 
a  certified  copv  of  the  order  of  the  Attorney- 
General  AirWtin^  the  district  attorney  to  bring 
the  suit  in  the  circuit  court,  as  requeued  by  the 
Secretary  of  the  Interior. 

We  think  the  decree  of  that  ooott,  under  Ibese 
circumstances,  can  hardly  be  revened  now,  on 
this  ground,  taken  here  for  the  first  time. 

The  other  objection  to  the  decree  in  favor  of 
the  United  States  is,  that  the  evidence  does  not 
establish  as  a  fact  that  the  land  in  oontroTO^ 
was  mineral  land  when  the  patent  issued. 

An  examination  of  the  evidence  on  this  laab- 
ject  convinces  us  that  the  Circuit  Judge  w 
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ri^t  in  holding  that  it  was.  It  is  satisfactorily 
proven,  as  we  think,  that  cinnabar,  the  mineral 
vhicb  carries  quicksilTer,  was  found  there  aa 
early  as  1863;  Uiataman  named  Powell  resided 
OQtlte  land  and  mined  this  dnnahar  at  that 
time,  and  in  1866  established  some  form  of  re- 
duction works  there;  that  these  were  on  the 
ground  when  application  for  the  patent  was 
made  by  defendant,  HcLanghlin,  as  agent  of 
the  Western  Pacific  Railroad  Company,  and 
that  these  facts  were  known  to  him.  He  is  not, 
therefore,  an  innocent  purchaser.  Concurring 
as  we  do  with  the  circuit  court  in  the  result 
arising  from  the  evidence,  we  do  not  deem  it 
necessary  to  give  in  this  <^iinlon  a  detailed  ex- 
amination of  it 

This  being  the  first  case  of  the  kind  in  this 
court,  a  class  of  cases  which  may  possibly  be 
indefinitely  multiplied,  it  is  to  be  regretted  that 
it  was  not  more  fully  presented  in  the  circuit 
court  Many  interesting  questions  might  arise 
in  this  class  of  cases  not  proper  to  be  consid- 
ered in  this  case.  For  instance:  the  nature  and 
extent  of  mineral  found  in  the  land  granted  or 
patented  which  will  bring  it  within  the  desig- 
nation of  mineral  land  in  the  various  Acts  of 
Coneress,  in  which  it  is  excepted  out  of  grants 
to  railroad  companies  and  forbidden  to  oe  sold 
or  preempt^  as  ordinary  or  agricultural  lands 
•re. 

Suppose  that  when  such  land  has  been  con- 
veyea  by  the  Oovemment  it  is  afterwards  dis- 
covered that  it  contains  valuable  deposits  of  the 
precious  metals,  unknown  to  the  patentee  or  to 
the  officers  of  the  Government  at  U>e  time  of  the 
conveyance,  will  such  subsequent  discovery  en- 
able ine  Government  to  sustain  a  suit  to  set 
aside  the  pcUent  or  tbe  grant?  If  so,  what  are 
the  rights  of  innocent  purchasers  from  the 
grantee,  and  what  limitations  exist  upon  the  ex- 
ercise of  the  Government's  right?  We  can  an- 
ttter  Tume  of  thete  guettiont  here,  and  eon  only 
order  that  uie  decree  below  be  affirmed. 
True  copy.    Test: 

James  H.  McKenney,  Clerk,  Sup.  Oourt,  XT.  S. 


WASHINGTON     AND     GEORGETOWN 

BAILROAD  COMPANY,  Appt., 

t. 

DISTRICT  OP  COLUMBIA. 

(See  8.  C,  Reporter's  ed.,  622-4SHI.) 

AMe*»ment  on  ttreet  railroad  eompanj/for  paty- 
ing  street. 

Wliere  a  street  railroad  company  la  by  law  bound 
to  keep  tbe  space  within  its  traclcs  and  for  two  feet 
bcyona  them  well  paved,  which  port  of  the  paringr 
is  more  costly  than  that  of  the  rest  of  the  street,  the 
extra  and  separable  expense  of  such  part  of  tbe 
paving  should  be  assesEOd  exclusively  to  the  com- 
pany: and  such  company  is  not  entitled  to  be  re- 
Be  ved  from  a  tax  for  pavlnRthe  street  bypayiner 
the  proportion  thereof  which  the  width  which  it  ia 
obllKodto  pave  bears  to  the  width  of  the  whole 
street. 

[No.  279.] 
Argued  Apr.  SB,  1883.      Decided  Ma/g  7, 188S. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
Tbe  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 
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Mettr*.  Enoeh  Tottea  and  W.  D.  D»v 
I,  for  appellant 
^et»r».  A.  O.  Riddle  and  FnuaeUi  Hll* 
ler,  for  iq>pellee. 

Mr.  JutMee  miler  delivered  the  opinion  of 

the  court: 

Tills  is  an  appeal  from  a  decree  of  the  Su- 
preme Court  of  the  District  of  Columbia  dis- 
missing  the  bill  of  appellant. 

The  questions  presented  by  the  appeal  arise 
out  of  the  execution  of  the  Act  of  Congress  of 
July  19, 1876,  authorizing  the  repavement  of 
Pennsylvania  Avenue. 

That  Act  cre^ed  a  commission,  consisting  of 
two  officers  of  the  engineer  corps  of  the  army 
and  the  architect  of  ^e  Capitol,  whose  duty  it 
was  to  contract  for  and  superintend  the  work, 
and  to  decide  upon  the  character  of  the  materiaL 
It  also  declared  in  what  proportion  the  expense 
of  the  work  should  be  Dome  by  the  owners  of 
property  along  the  line  of  the  avenue,  namely: 
the  United  States,  the  District  of  Columbia,  the 
private  citizens,  the  Washington  and  George- 
town Railroad  Company,  whose  toack  ran 
through  the  center  of  the  avenue,  and  other 
railroad  companies  whose  tracks  crossed  the 
street  at  several  places.  So  much  of  this  ap- 
portionment of  expenses  as  relates  to  the  ap- 
pellant is  in  these  words: 

"Sec.  8.  That  the  cost  of  laying  down  said 
pavement  shall  be  paid  for  in  Ihe  following 
proportions  and  manner:  the  Washington  and 
Georgetown  Railroad  Companv  shall  tear  all  of 
the  expense  for  that  portion  oi  the  work  lying 
between  the  exterior  rails  of  the  tracks  of  the 
road,  and  for  a  distance  of  two  feet  from  and 
exterior  to  the  track  on  each  side  thereof,  and 
of  keeping  the  same  in  repair;  but  the  said 
Railroad  Company,  having  conformed  to  the 
grade  established  by  the  commissioners,  may  use 
cobblestone  or  Belgian  rock  in  paving  their 
tracks,  or  the  space  between  their  tracks,  as  the 
commissionere  shall  direct"  19  Stat  at  L.,  98. 

This  is  in  strict  conformity  to  the  charter  of 
the  Company,  passed  in  1863,  the  4th  section 
of  which  enacts: 

"That  said  Corporation  hereby  created  shall 
be  bound  to  keep  said  tracks,  and  for  the  space 
of  two  feet  beyond  the  outer  rail  thereof,  and 
also  the  space  between  the  tracks,  at  all  times 
well  pav^  and  in  good  order,  without  expense 
to  the  United  States  or  to  the  Cities  of  George- 
town and  Washington." 

The  Sth  section  requires  the  Companv  to  con- 
form its  road  to  any  change  of  the  graae  of  the 
street;  and  the  6th,  that  the  Act  may  at  any 
time  be  altered,  amended  or  repealed  by  Con- 
gress.   12  Stat  at  L.,  889. 

The  Act  of  1876,  under  which  the  work  of 
repavingwas  done,  in  section  4  provides  "That 
assessments  shall  be  made  by  the  Commission- 
era  of  the  District  of  Columbia  upon  the  own- 
era  of  said  private  property  on  said  avenue  and 
spaces  and  upon  said  Railroad  Company  respect- 
ively, provided  in  section  8  of  this  Act,  and 
for  the  collection  of  the  same  by  the  collector 
of  the  District  of  Columbia. 

It  is  also  enacted  that,  on  failure  of  the  Rail- 
road Company  or  any  private  citizen  to  pay 
such  assessment,  the  commissioners  of  the  Dis- 
trict shall  issue  certificates,  bearing  ten  per 
cent  interest,  payable  within  one  year,  which 
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are  made  a  Hen  on  the  property,  under  which  it 
may  be  sold  at  the  end  of  the  year,  if  not  paid. 
The  Railroad  Company  was  assessed  by  the 
commissioners  of  the  District  in  the  sum  of 
f  19,886.69,  whereas  they  charge  that  they  are 
only  liable  for  |12,207.27;  and  as  the  commls- 
sionera  were  about  to  issue  a  certificate  for  the 
larger  amount,  the  Company  paid  or  tendered 
the  sum  which  they  acknowlodge  to  be  due,  and 
filed  their  bUl  in  chancery  to  obtain  an  injunc- 
tion as  to  the  remainder. 

This  difference  is  owing  to  the  fact  that  along- 
side of  the  exterior  rails  of  the  track  the  pav- 
ing comraissionera  required  a  blue  granite  stone 
to  be  laid  the  whole  length  of  the  pavement,  five 
inches  in  width  and  eiglit  inches  deep,  and  each 
stone  about  three  feet  long.  This  was  charged 
wholly  to  the  Company,  as  well  as  the  remain- 
der of  the  two  feel  next  adjoining  said  track  on 
the  outside  of  the  rails. 

As  regards  this  remainder  the  Company  makes 
no  objection,  but  they  insist  that  the  entire  cost 
of  all  the  paving  on  each  side  of  their  track  to 
the  sidewalk  should  be  computed  together,  and 
the  charge  against  the  Company  should  be  in 
the  proportion  which  those  two  feet  bear  to  the 
entire  distance  from  each  exterior  rail  to  the 
sidewalk.  As  this  string  of  stone  paving  is  more 
costly  than  the  Neufchntel  and  Trinidad  ma- 
terial, which  constitute  the  main  body  of  the 
pavement,  this  would  relieve  the  Company  of  a 
part  of  the  cost  of  the  two  feet  adjacent  to  their 
track.  As  a  matter  of  strict  justice,  no  reason 
can  be  seen  for  this  proposition,  for  it  is  quite 
clear  that  the  requirement  of  this  string  or  curb 
of  blue  granite  is  wholly  due  to  the  existence  of 
the  tracks  of  the  railroad  in  the  middle  of  the 
street,  and  is  also  mainly,  if  not  wholly,  for  the 
protection  of  the  track  alongside  of  which  it  is 
laid. 

Nothing  can  be  more  just,  than  that  the  Com- 
pany should  pay  for  the  work  which  its  track 
alone  makes  necessary. 

Nor  is  there  any  question  that,  if  this  stone 
was  necessary  in  laying  down  this  new  pave- 
ment, for  the  security  and  durability  of  the 
track  itself  or  of  the  pavement  near  the  track, 
the  Company  was  bound,  by  the  4th  section  of 
its  charter,  to  pay  the  expense.  That  it  was  a 
judicious  and  proper  thing  to  be  done  is  scarcely 
controverted,  and  if  it  were,  the  testimony 
shows  very  clearlv  that  it  was. 

The  only  question,  therefore,  that  remains,  is 
whether  Congress,  intlic  distribution  of  the  ex- 
pense of  this  work  of  repaving  the  avenue,  in- 
tended that  this  should  be  borne  by  the  Com- 
pany. 

The  language  of  Congress,  on  that  subject, 
would  seem  to  admit  of  no  other  constniction. 
Tlie  3d  section,  already  cited,  savs:  "The  Wash- 
ington and  Georgetown  Railroad  Company  shall 
bear  all  the  expense  for  that  portion  of  the  work 
lying  between  the  exterior  rails  of  the  tracks  of 
the  road,  and  for  a  distance  of  two  feet  from 
and  exterior  to  the  track  on  each  side  thereof, 
and  of  keeping  the  same  in  repair." 
.  So  far  from  relieving  the  Company  of  the  duty 
■which  it  accepted  by  its  charter,  the  language 
re-enforces  that  obligation  and  makes  its  appli- 
cation to  the  repavement  clear.  The  statute 
goes  on  to  prescribe  what  the  United  States  shall 
pay,  and  what  the  District  of  Columbia  shall 
pay,  and  what  individual  owners  shall  pay;  and 
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L  The  exemptions  from  the  operation  of  stetatM 
of  limitation  usuallr  accorded  to  infants  and  mar- 
lied  women,  do  not  rest  upon  any  generu^dootrine 
of  the  iair  Itaat  the/  cannot  he  subjected  to  their 
action,  but  in  every  ustance  upon  express  language 
in  those  statutes  glvins  them  time  after  majority, 
or  after  cessation  of  coverture,  to  asKit  their 
littfatB. 

[No.  280J 
Argued Apr.»M,  188S.  DeeidedM^  7, 188S. 

F  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

This  suit  was  brought  in  a  state  court  of 
Louifliaiia,  by  a  minor,  after  her  emancipation 
and  marriage,  against  the  succession  of  her 
father  and  natunJ  tutor,  represented  by  his  ex- 
ecutrix. 

A  judgment  was  rendered  in  her  fkvor,  wliich 
leooKulzed  the  existence  of  a  tacit  mortgage 
«n  3l  the  lands  owned  by  her  tutor  after  the 
commencement  of  liis  tutorsliip.  The  Supreme 
Court  of  Louisiana  aflSrmed  the  judgment  of 
the  lower  court,  on  appeal,  except  as  to  the 
existence  of  the  tadt  mortgage  and  an  allow- 
ance of  compound  interest;  82  La.  Ann.,  186: 
whereupon,  the  plaintiff  sued  out  this  writ  of 
■error. 

A  further  statement  of  the  case  appears  in 
the  opinion  of  the  court. 

Meatm.  Clutrles  W.  Homor  and  T.  J. 
Ihirani,  for  plaintifls  in  error. 

Mr.  E.  H.  Hadbson  for  O.  W.  SmUU  A 
Co.,  iiiterveners,  defendants  in  error. 

Mr.  JtuUee  Hiller  ddivered  the  opinion  of 
the  court: 

This  is  a  writ  of  enor  to  the  Supreme  Court 
of  Louisiana. 

In  a  proceeding  in  the  State  Court  of  Louisi- 
ana the  plidnliS  m  error  recovered  a  judgment 
against  me  defendant  in  error,  as  executrix  of 
the  succession  of  her  husband,  S.  W.  Vance, 
for  the  sum  of  about  |76,000.due  from  him  to 
plaintiff  in  error  as  her  natural  tutor.  The  sum 
thus  found  due  was  the  result  of  an  account- 
ing concerning  this  tutorship  during  the  pe- 
riod between  October  16,  1859.  and  May  18, 
1877. 

Article  854  of  the  Civil  Code  of  Louisiana,  in 
force  Tvhen  this  tutorship  began,  says;  "  The 
Koperty  of  the  tutor  is  tacitly  mortgaged  in 
favor  oi  the  minor  from  the  day  of  the  appoint- 
meot  of  the  tutor,  as  seciuity  for  his  adminis- 
tration, and  for  the  lesponsibility  which  results 
from  It." 

The  court  of  probate,  which  adjusted  this  ao- 
'Oount,  decreed  in  favor  of  the  plaintiff  in  er- 
ror, that  her  mortgage  privilege  for  the  sums 
And  interest  found  due  her  be  recognized  on  all 
the  lands  owned  by  Samuel  W.  Vance,  the 
deceased  tutor,  on  and  after  the  16th  day  of  Oc- 
tober, 1869. 

From  this  branch  of  the  decree,  certain  cred- 
itors of  the  deceased  tutor,  who  luid  been  per- 
niitted  to  intervene,  appealed  to  the  Supreme 
Court  of  the  State,  and  that  court  reversed  the 
decree  of  the  probate  court  l^  deciding  against 
the  exlBtence  of  this  mortgage  privflege. 

The  KTonnd  on  which  toJs  privilege  was  de- 
nied is  round  in  Article  138  of  the  Constitution 
of  the  State  of  Louisiana,  adopted  in  April, 
1868,  "Which  is  as  follows: 

"  Xbe  General  Assembly  shall  provide  for 
the  protection  of  the  rights  of  married  women 
lOS  U.  &•  U.  S.,  Book  27. 


to  their  dotal  and  paraphernal  property,  and  for 
the  registration  of  the  same ;  but  no  mortgage  or 
privilege  shall  hereafter  affect  third  parties,  un- 
less recorded  in  the  parish  where  the  property 
to  be  affected  is  situated.  The  tacit  mortgages 
and  privileges  now  existing  in  this  State  shall 
cease  to  have  effect  against  third  persons  after 
the  1st  January,  18TO,  unless  diily  recorded. 
The  General  Assembly  shall  provide  by  law 
for  the  registration  of  ul  mortgages  and  priv- 
fleges." 

The  Legislature  did  pass  the  Act  of  March  8, 
1860,  No.  96:  "  To  carry  into  effect  Article 
128  of  the  Constitution,  and  to  provide  for  re- 
cording all  mortgages  and  privileges."  Session 
Acts  1869,  p.  114;  section  11  reads:  "  That  it 
shall  be  the  duty  of  the  clerks  of  the  district 
courts  of  the  several  parishes  in  this  State  to 
make  out  an  abstract  of  the  inventory  of  the 
property  of  all  minors  whose  tutors  liave  not 
been  required  by  law  to  give  bond  for  their 
tutorship,  such  abstract  to  describe  the  real 
property  and  nve  the  full  amount  of  the  ap- 
praisement of  dl  the  property ,both  real  and  per- 
sonid,  and  rights  and  credits,  and  to  deposit 
such  abstracts  with  the  recorders  of  the  several 
parishes,  whose  duty  it  shall  be  to  record  the 
same,  as  soon  as  received,  in  the  mortgage 
book  of  their  parish;  such  abstracts  to  be  mode 
out  and  deposited  with  the  recorders  by  the 
first  day  of  December,  1869,  and  recorded  by 
the  first  day  of  January,  1870.  This  section  to 
apply  only  to  tutorship  granted  before  the  pas- 
sage of  this  Act,  and  any  failure  of  the  clerks 
or  recorders  to  perform  the  service  required  by 
this  section  shall  subject  them  to  any  damages 
that  such  failure  may  cause  any  person,  and 
shall  further  subject  them  to  a  fine  of  not  less 
than  $100  nor  more  than  $1,000,  for  the  benefit 
of  the  public  school  fund,  to  be  recovered  by 
the  district  attorney  or  district  attorney  pro 
tern,  before  any  court  of  competent  jurisdiction ; 
such  abstracts  when  recorded  in  any  parish  in 
which  the  tutor  owns  mortgageable  property 
shall  constitute  a  mortgage  on  the  said  tutor's 
property  until  the flnalseltlementand  discharge 
of  thetutor;thefees  formakingoutandrecording 
such  abstract  shall  be  the  same  as  the  fees  pre- 
scribed for  the  clerks  and  recorders  for  ouer 
similar  services,  and  shall  be  paid  on  demand 
by  the  tutor,  or,  if  the  minors  have  arrived  at 
the  age  of  majority,  by  them,  and  if  no  resx>on- 
sible  person  can  be  found,  then  any  property 
owned  by  the  minors  for  whose  bcaiefit  such 
services  were  performed  shall  be  sold  to  pay 
the  same,  and  u  no  person  or  property  be  found 
to  pay  the  same,  then  the  parish  shall  pay  the 
same,  and  have  recourse  against  the  person  or 
property  of  any  person  for  whose  benefit  the 
services  were  i)crformed." 

The  case  comes  to  this  court  on  the  proposi- 
tion, that,  as  thus  construed,  the  Constitution 
and  Statute  of  Louisiana  impair  the  obligation 
of  her  contract  with  her  tutor  concerning  his 
duty  to  account  for  her  estate  in  his  hands.and 
also  violates  the  provision  of  section  1,  article 
xrv.  of  the  Amendments  to  the  Constitution  of 
the  United  States. 

The  view  of  the  Supreme  Court  of  Louisiana 
on  this  matter  is  very  clearly  presented  in  the 
following  extract  from  its  opinion  in  the  case. 

"Waiving  the  question,  which  is  certainly  s 

debatable  one,  whether  or  not  the  obligations 
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•nd  mortgagw  existing  against  the  natunltutoi 
In  favor  of  Lis  waid  arise  or  spiing  from  con- 
tracts, we  think  the  plaintifTs  argument  unten- 
able, in  that  it  assumes  tliat  article  123  destroyed 
or  impaired  plaintiff's  mortgage  obligation  in 
the  sense  of  the  Constitution  of  the  United 
States.  Had  the  article  simply  declared  the 
abolition  and  extinction  to  irittanti  of  all  tacit 
mortgages,  there  would  have  been  the  case  pre- 
sents by  plaintiff's  argument.  But  it  did  noth- 
ing of  the  sort.  It  fixed  a  future  day,  reason- 
ably distant,  and  declared  that  such  mortgages 
would  perempt,  prescribe,  or  cease  to  exist  as 
to  third  persons  unless  recorded  by  that  date. 

It  is  in  its  nature  a  statute  of  limitations.  The 
rieht  of  the  State  to  prescribe  the  time  within 
which  existing  rights  shall  be  prosecuted,  and 
the  means  by  and  conditions  on  which  they  may 
be  continuea  in  force,  is,  we  think,  undoubted. 
Otherwise,  where  no  term  of  prescription  exists 
at  the  inception  of  a  contract,  it  would  continue 
in  perpetuity,  and  all  laws  fixing  a  limitation 
upon  It  would  be  abortive.  Now,  it  is  element- 
ary that  the  State  mav  establish,  alter,  lengthen 
or  shorten  the  i>erioa  of  prescription  of  exist- 
ing rights,  provided  that  a  reasonable  time  be 
fiven  in  future  for  complying  with  the  statute." 
ee,  Cooley,  Const.  Lim.,  p.  376;  Story,  Const.. 
236,  sec.  138&. 

These  observations  seem  to  us  eminently  just. 
The  strong  current  of  modem  legislation  and 
Judicial  opinion  is  against  the  eniorcement  of 
secret  liens  on  property.  And  in  regard  to  real 
property,  every  State  m  the  Union  has  enacted 
statutes  holding  them  void  i^ainst  subsequent 
creditors  and  purchasers,  unless  they  have  act- 
ual notice  of  tueir  existence,  or  such  construct- 
ive notice  as  arises  from  registration. 

The  Constitution  of  Louisiana  introduced  this 
principle  and  did  it  with  due  regard  to  existing 
contracts.  It  did  not  change,  defeat  nor  impair 
the  obligation  of  the  tutor  to  perform  that  con- 
tract. It  did  not  takeaway  nor  destroy  the  se- 
curity which  existed  by  way  of  lien  on  the 
tutors  property,  nor  as  between  the  tutor  and 
the  ward  did  it  make  any  change  whatever. 
But  it  said  to  the  latter,  ''You  have  a  secret 
lien,  hidden  from  persons  who  are  dealing  every 
day  with  the  tutor  on  the  faith  of  ' ' 


ay  wi 
ad  in 


Faith  of  this  property, 
rights.    We  provide 


and  in  ignorance  of  your 
you  a  way  of  making  those  rights  known  by  a 
public  re^stration  of  them  which  all  persons 
may  examine,  and  of  which  all  must  take  no- 
tice at  their  periL  "We  make  it  the  duty  of  of- 
ficers having  charge  of  the  offices  where  the  evi- 
dence of  your  claim  exists  to  make  this  regis- 
tration. We  make  it  your  duty  also  to  have  it 
done.  We  give  you  a  reasonable  time  after  this 
Constitution  is  passed  and  after  the  enabling 
statute  is  passed  to  have  this  registration  made. 
If  it  is  not  done  within  that  time  your  debt  re- 
mains a  valid  debt,  your  mortgage  remains  a 
valid  mortgage,  but  it  binds  no  one  who  ac- 
quires rights  after  that  in  ignorance  of  your 
mortgage,  because  you  have  not  given  the  no- 
tice which  the  law  required  you  to  give." 

We  think  that  the  law,  in  requirmg  of  tlie 
owner  of  this  tacit  mortgage  for  the  protecticua 
of  innoceiit  persons  deahng  wiUi  the  obligor, to 
do  tbi«  much  to  secure  bis  own  right,  and  pro- 
tect those  in  ignorance  of  those  rights,  did  not 
impair  the  obl^'gation  of  the  contract,  since  it 
gave  ample  tii^e  and  opportu^ty  to  do  what 
810 
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proper  officer  of  the  dtr,  under  a,  statute  which 
required  such  re^^stry  m  order  that  proper  levy 
of  taxes  might  be  made  and  judgments  paid  in 
their  proper  order. 

The  case  was  brought  to  this  court  on  the 
proposition  that  the  statute  which  was  enacted 
after  rel^r's  contract  was  made,  was  an  im- 
pairment of  its  obligation  within  the  meaning 
of  the  Constitution  of  the  United  States. 

But  this  court  held  that  the  registry  of  these 

egments  was  "AconveDient  modeof  inform- 
tbe  city  authorities  of  the  extent  of  the  judg- 
ments, and  that  they  have  become  executory, 
to  the  end  that  proper  steps  may  be  taken  for 
their  payment  It  does  not  impair  existing 
remedies." 

In  Jaduon  t.  Lamphire,  8  Pet ,  290,  this  court 
said:  "It  is  within  the  undoubted  power  of 
State  Legislatures  to  pass  recording  Acts,  by 
which  the  elder  grantee  shall  be  postponed  to 
a  younger,  if  the  prior  deed  is  not  recorded 
within  the  limited  nme;  and  the  power  is  the 
same,  whether  the  deed  is  dated  before  or  after 
the  recording  Act  Though  the  effect  of  such 
a  law  is  to  render  the  prior  deed  fraudulent  and 
■wfM.  against  a  subsequent  purchaser,  it  is  not 
a  law  impairing  the  obligation  of  contracts. 
Such,  too,  is  the  power  to  pass  Acts  of  limita- 
tion, and  thdr  efFect  Beason  and  sound  jmlicy 
have  led  to  the  general  adoption  of  laws  of 
both  descrtetions,  and  their  validity  cannot  be 
questioned?' 

And  this  language  is  reproduced  with  ap- 
proTal  in  the  case  of  Ourti*  t.  Whttneji,  above 
referred  to. 

The  decisions  in  regard  to  the  Statute  of  Lim- 
itation are  full  to  the  same  purpose,  and  as  the 
Supreme  Court  of  Louisiana  says,  this  is  a  stat- 
ute of  limitation,  giving  a  reasonable  time  with- 
in which  the  holder  of  one  of  these  secret  liens 
may  make  it  public,  otherwise  it  will  be  void 
against  subsequent  purdiasers  and  creditors 
witliout  notice. 

The  case  of  Ternt  v.  Andtrton,  96  U.  8.,  628 
[XXTV.,  865]  presents,  tntheterselangui^of 
tlie  OkiefJvMiee  of  this  court,  both  the  rule, 
the  reason  for  it  and  the  limitation  which  the 
constitutional  provision  implies.  This  court, 
be  says,  "Has  often  decided  that  statutes  of 
limitation  affecting  existing  rights  are  not  un- 
oomrtitntional,  if  a  reasoname  nme  is  given  for 
the  enforcement  of  the  action  before  the  bar 
takes  effect" 

He  adds,  in  reference  to  the  case  then  before 
the  court,  which  was  a  South  Carolina  statute 
of  trmitation,  passed  since  the  civil  war:  "The 
business  interests  of  the  entire  people  of  the 
State  had  been  overwhelmed  by  a  calamity  com- 
mon to  all;  society  demanded  uat  extraordinary 
efforts  be  made  to  get  rid  of  old  embarrassments, 
and  permit  a  reorganization  upon  the  basis  of 
the  new  order  of  things.    This  clearly  presented 
m  case  for  legislative  interference  within  the 
joetii^erences  of  constitutional  limitations.  For 
this  purpose  the  obligations  of  old  contracts 
oouU  not  he  impaired,  but  their  prompt  enforce- 
ment could  be  insisted  upon,  or  an  abandon- 
ment claimed.    That,  as  we  think,  has  been 
done  here,  and  no  more."   And /aeiMn  v.  Xam- 
pkir*.  is  again  dted  with  approval. 

*th«  same  prlndt^e  is  asserted  in  the  case  of 
JT^f^Riconotiii  V.  Burton,  at  the  last  Term,  104  U. 
8.,  088[ZZ7L,88ff|.    Other  cases  in  this  court 


are  EavUdnt  y.  Ba4mmft  Lemae,  S  Pet,  467;  8o^% 
V.  Tra<«r«w,17WalL,696r84U.8..XXL,787]; 
Stiirget  v.  OvunituMOii,  4 Wheat,  183. 

It  is  urged  that  because  the  plaintiff  in  error 
was  a  minor  when  this  law  went  into  operation, 
it  cannot  affect  her  rights.  But  the  Constitu- 
tion of  the  United  States,  to  which  appeal  is 
made  in  this  case,  gives  to  minors  no  special 
rights  beyond  others,  uid  it  was  within  the  leg- 
islative competency  of  the  State  of  Louisiana  to 
make  exceptions  in  their  favor  or  not  The  ex- 
emptions fix>m  the  operation  of  statutes  of  lim- 
itation, usually  accorded  to  infants  and  married 
women,  do  not  rest  upon  any  general  doctrine 
of  the  law  that  they  cannot  be  subjected  to  their 
action,  but  in  every  instance  upon  express  lan- 
guage in  those  statutes  giving  them  time  after 
majority,  or  after  cessation  of  coverture,  to  as- 
sert their  rights.  No  such  provision  is  made 
here  for  such  exception,  but,  in  place  of  it,  the 
Legislature  has  mwle  it  the  duty  of  the  proper 
officer  of  the  court  to  act  for  them.  It  was  also 
the  duty  of  the  under  tutor  appointed  in  thia 


If  the  foregoing  considerations  be  sound, 
they  answer  also  effectually  the  suggestion  in 
regard  to  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States. 

We  tee  Tio  error  in  &e  record  of  th«  COM  of  wfUeh 
tliii  eourt  htujuritdieUon,  and  the  dteree  of  the 
Supreme  Court  of  Louitiana  i*  o^irTMi. 
Iruecopy.  Test: 

James  H.  HcKenney,  Clerti,  Sop.  Oour^  V.  B. 

ated-ioe  n.  a,  408. 


BxPairU: 
In  the  Matter  of  HUNG  HANG,  PeHtioner. 

(Bee  8. 0,  Bcporterl  ed.,  6(8, 8S8.) 

Writ  of  habeas  corpus,  ogk»  «f. 

This  oonrt  has  authority  to  Issae  the  writ  of  lka> 
beos  oof7>u«,  but  except  in  eases  affeotlntr  ambasn- 
dora,  otner  public  ministers,  orooiuuls,  and  those  in 
which  a  State  Is  a  party,  it  can  only  be  done  for  a 
review  of  the  Jadieal  decision  of  some  inferior  offl- 
oeroroourt. 

[No.  11,  Orig.J 
Submitted  Apr.  a,  188S.    Decided  Mc^  7, 1S88. 

APPLICATION  for  a  writ  of  haieae  eorput. 
The  case  is  sufficientiystated  by  the  court. 
Me$»r$.  8.  F.  PhilUpt,  Thoma*  Simon*  and 
Hall  McAlUater,  for  petitioner. 
No  ofifoAag  counsel  appeared. 

Mr.  Ohtrf  Jiutie*  Walt*  delivered  the  opin- 
ioB  of  the  court : 

Thisisanapplicatimifora  writof  habeat  eor- 
put, for  the  purpose  of  an  inquiry  into  the  le- 
gality of  the  detention  of  the  petitioner.  Hung 
Hang,  a  subject  of  the  Smperor  ot  China,  by 
the  chief  of  p(rfice,  under  a  warrant  for  his  ar- 
rest, issued  by  the  ptdlce  judge  of  the  City  and 
(ktunty  of  Swt  Frandsoo,  Csfif ontia,  for  a  vio- 
lation of  an  order  or  ordinance  of  the  Board  of 
Supervisors  of  tudk  dtiy  and  county,  alleged  to 
be  in  oontiavention  of  the  Constitution  and  of 
a  Treaty  of  the  United  States. 

It  has  long  been  settled  tbsA  erdinaifly  this 
court  cannotisnoe  a  vxit  of  Aofeof  flMTM  except 
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under  Its  appellate  Jurisdiction.  Bt  parte  Sod- 
man,  4Craiich,  101 ;  Ek parte  Watkin*,  7 Pet.. 
672;  Bx  parte  Tercer,  8  WalL,  99176  TJ.  8., 
XIX.,  887]  ;  ^partoXa»ifir«,  ISWafl.,  165  [85 
U.8.,XXI.,876f;  Bxpatie  Park*,  98 IJ.  8.,  82 
[XXIII.,  788]  ;  m  parte  Virginia,  100  U.  8., 
341  rXXV.,  677]  ;  &  parte  BiebM,  Id,,  874 
[XX!V.,  7181. 

Section  751  of  the  Beyised  Statutes.  wUcIi 
re-enacts  a  similar  proyision  in  the  Judiciary 
Act  of  1789,  sec.  14,  gives  this  court  authority 
to  issue  the  writ,  but  except  in  cases  affecting' 
ambassadors,  other  public  ministers  or  consuls, 
and  those  in  which  a  State  is  a  party,  it  can  only 
be  done  for  a  review  of  the  judicial  decision  of 
some  inferior  officer  or  court.     Thit  petition 
prescntt  no  nich  eate.   The  writ  ii,  eoneegtiently, 
denied. 

True  copy.    Test: 

James  H.  UcKenney,  Clerk,  Sup.  Court,  IT.  S. 
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Et  Parte: 

In  the  Matter  of  the  BALTIMORE  AND 
OHIO  RAILROAD  COMPANY,  Fttitioner.  \  PEG] 

(See  8.  C,  BeportWs  ed.,  IW,  HT.) 

Final  judgment,  what  it — mandamus,  when  not 
ieiuable. 


1.  Where  tai  an  Botlon  of  replevin,  the  circuit  court 
miaabed  and  vacated  the  writ  and  dlsmlaaed  the  ao- 
aon  at  the  coats  of  the  plaintiff,  and  awarded  exe- 
cution because  It  had  no  jurisdiction,  this  is  a  final 
Judgment. 

2.  A  writ  of  mondonmi  cannot  Issueto  review  a 
final  Judgment  which  is  within  our  Jurisdiction,  and 
subjcxjt  to  review  here  on  a  writ  of  error.  Jfanda- 
mtu  cannot  be  used  to  perform  the  office  of  a  writ 
of  error. 

[No.  16,  Orig.] 
Submitted  Apr.  U,  1883.    Dedded  Mag  7, 188S. 

PETITION  for  a  writ  of  mandamui. 
The  case  is  sufficiently  stated  by  tbe  court 
Mr.  John  K.  Cowen  and  Bvgh  L.Bond.Jr., 
for  petitioner. 
No  opposing  counaeL 

Mr.  Chi^Ju$Hee  Wsita  dellyeied  the  opin- 
ion of  the  court: 

This  petition  shows  that  the  Baltimore  and 
Ohio  Railroad  Ck>mpany  brought  an  action  of 
replevin  against  John  £.  Hamilton  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern 
District  of  Virginia,  to  recover  the  possession  of 
certain  railroad  cars;  that  a  summons  for  the  de- 
fendant and  a  writ  of  replevin  for  the  property 
were  issued  in  the  suit;  that  the  defeodsnt, 
Hamilton,  was  duly  served  with  the  summoni; 
that  the  property  sued  for  was  taken  by  the 
marshal  under  the  writ  of  replevin  and  deliv- 
ered to  the  Company;  that  a  declaration  wu 
filed,  and  that  before  pleading  thereto,  Hamil- 
ton appeared  and  moved  to  vacate  the  writ  of 
Fei>levm  because  the  court  had  no  Juiiadiction 
to  issue  the  same.  This  motion  was  beard,  and 
thereupon  the  court  ordered  and  adjudged 
"  That  said  writ  be  quashed  and  vacated;  sod 
all  proceedings  subsequent  to  be  of  nosTill;" 
and  that  the  action  "  be  dismissed  at  the  coats 
of  the  plaintiff,  for  which  execution  may  is- 
sue, etc. 

This  is  a  final  Judgment  in  the  action  snd,  If 
the  caw  is  otherwise  within  our  Juriidlrtion, 
818 
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writ  of  error,  with  the  fonowlng  certificate: 

"This  certifies  that  in  the  determination  of 
this  cose  there  was  necessarily  drawn  in  Ques- 
tion the  construction  of  tliat  clause  of  the  Con- 
stitution of  the  United  States  which  prohibits 
s  State  from  passing  laws  impairing  the  obli- 
gation of  a  contract.  The  plamtiff  in  error  or 
q>pellant  claimed  that  he  was  Justified  in  the 
act  for  which  he  was  prosecuteid  in  the  court 
below,  by  the  charters  of  the  Chicago,  Burling- 
ton and  QuincY  Railroad  Company,  he  being  a 
c»Ddnctor  on  the  railroad  of  sdd  company,  and 
that  said  charters  conceded  to  said  company  the 
right  to  fix  Uie  rates  for  the  transportation  of 
persons  and  property  over  and  upon  said  road, 
and  that  mid  cnarters  constituted  a  contract 
substantially  guarantied  and  protected  by  the 
Constitution  of  the  United  States;  and  I  certify 
that  said  claim  was  disallowed  and  decided  ad- 
versely to  said  appellant,  by  the  said  Supreme 
Court,  upon  the  ground  that,  by  virtue  of  the 
provisions  of  a  statute  of  the  State  of  Illinois, 
passed  subsequently  to  the  granting  of  the 
charters  of  the  said  Chicago,  Burlington  and 
Quincy  Railroad  Company,  a  less  rate  of  fare 
for  trainsportation  of  persons  and  property  upon 
said  roaa  had  been  established  by  state  author- 
ity than  the  rate  fixed  by  the  company  under 
authority  of  its  charter,  and  that  said  statute 
controlled  the  charter  of  the  company  in  re- 
gard to  the  rates  of  transportation  over  and 
opoa  said  road,  and  that  the  provisions  of  said 
charters  granting  to  said  company  the  right  to 
fix  the  rates  for  the  transportation  of  persons 
•nd  property  over  its  road  did  not  constitute  a 
contract  protected  by  the  Constitution  of  the 
United  States,  but  was  subject  to  alteration  and 
modification  by  the  Legislature  of  Illinois,  all 
of  which  is  hereby  duly  certified,  to  the  end  that 
the  said  appellant  may  present  the  said  question 
to  Uie  Supreme  Court  of  the  United  States  for 
adjudication. 

Witness,  the  Hon.  Pinkney  H.  Walker,  Chief 
Justice  of  the  Supreme  Court  of  the  State  of  Il- 
linois, this  26th  day  of  September,  1S79. 

P.  H.  Walker." 

Mestrt.  Wirt  Dexter,  Sidney  Bartlett 
and  O.  H.  Browning,  for  plaintiff  m  error: 

The  only  question  in  this  case  is,  whether 
ttie  charter  granted  to  the  Central  Military 
Tract  Railroad  Company,  now  the  Chicago, 
Burlington  and  Quincy,  by  the  Legislature  of 
Blfnois,  in  1853,  contidns  such  a  contract  be- 
tween the  State  and  the  company  as  authorizes 
tbe  company  to  establish  its  own  rates  of  fare 
•od  frei^t,  beyond  interference  by  the  State. 

The  solution  of  this  question  depends  upon 
special  legislation  of  a  peculiar  cliaracter,  hav- 
ing bat  Uttle  relation  to  the  class  of  general 
charters,  which  have  been  so  frequent  in  the 
le^slation  of  almost  every  State. 

If  a  contract  was  made  granting  to  the  board 
at  directors  of  the  railway  company  the  right 
to  determine  its  own  rates,  the  reasonableness 
of  that  contract  cannot  be  assailed,  for  what- 
erer  it  was  competent  for  the  parties  to  agree 
to  ia  always  in  the  law  reasonable.  The  State 
gave  our  board  the  right  to  determine  the  rate 
and,  when  they  have  so  determined,  we  do  not 
chaige  an  unreasonable,  but  a  reasonable  rate. 

Tbe  power  of  the  State  to  make  binding  con- 
tracts <H  this  nature,  is  now  recognized  by  all 
eouits  as  one  of  the  attributes  of  its  sovereignty. 
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State Bk.  ▼.  Knoop,  16 How.,  860;  R.  B.  Qrrp. 
v.  R.  R.  Co.i  Grey,  82;  Pernne  v.  CaTud  Co., 
9  How^  172:  fi.  k  Oo.  y.  Md.,  21  WaU.,  471 
(88  U.  8.,  Xxn.,  688);  Turnpike  Co.  v.  MiUer, 
5  Johns.  Ch.,  112;  Beekman  v.  B.  B.  Co.,  8 
P^,  45. 

The  power  to  grant  to  corporations  the  abso- 
lute right  to  fix  their  own  rates  of  toll,  is  ex- 
pressly recognized  by  this  court  in  the  so-called 
Orangar  Ccuei:  B.  B.  Cb.v.  Iowa,,  94  U.  S.,  161 
(XXIV.,  95);  PHk  v.  R.  Co.,  94  U.  S.,  176 
(XXIV.,  98);  B.  R.  Oo.y.  £ta)te,94U.  S.,  180 
(XXIV.,  99). 

We  deny  that  the  power  to  reg^ate  the  rates 
of  freight  of  common  carriers,  as  sustained  by 
the  courts,  emanates  from  tbe  police  power. 

The  police  power  extends  to  all  matters  af- 
fecting the  public  health  and  public  morals, 
and  as  a  consequence  aU  persons,  natural  or 
artificial,  are  subject  to  sudi  rules  and  regula- 
tions as  may,  from  time  to  time,  be  ordmned 
and  established  for  the  preservation  of  health 
and  morality. 

SUynt  V.  kiu.,  101  U.  S.,  814  (XXVI.,  1079); 
Beer  Co.  v.  Mom.,  97  U.  S.,  25  (XXIV.,  989). 

The  theory  of  the  Mwnn  Ciue  is,  that  the 
courts  give  to  the  voluntary  act  of  the  party  its 
intended  legal  effect,  and  sustain  and  establish 
tlie  right  of  the  public  to  use  the  property  thus 
dedicated  for  a  reasonable  rate,  and  to  enforce  its 
right  by  appropriate  legislation  as  derived,  not 
from  the  sovereign  pohce  power,  but  from  the 
voluntary  act  of  the  owner  01  the  property.  But 
in  the  cases  oi  B  B  Co.  v.  Iowa  {mtpra),  and 
Peik  V.  B  B.  Oo.  (mpra),  this  court  held  that 
where  the  contract  of  the  State  excluded  the  im- 
plied dedication  the  doctrine  of  the  Munn  Oats 
had  no  application. 

Grants  of  the  kind  under  disctission  are  con- 
tracts within  the  constitutional  provision  pro- 
hibiting States  from  passing  any  law  impairing 
the  obhgation  thereof. 

Anir£im«(mS»-.,  8  WalL.Tl  (70  U.S.,XVin., 
142);  Ht^uOet  Oo.  t.  Lyman,  15  Wall.,  611  (82 
U.  8.,  2CXI.,  187);  MiUer  ▼.  BtaU,  16  WaU.,  488 
(82U.  S.,XXI.,  101). 

Messrs.  Jameo  McCartney,  Atty-Oen,  cf 
lUinoit,  James  K.  Edsall  and  JbAn  B.  Ha»- 
ley,  for  defendant  in  error: 

All  public  grants  are  strictly  construed. 
Nothing  can  be  taken  against  tiie  State  by  pre- 
svmiption  or  inference  in  a  case  like  this,  where 
the  immunity  claimed  calls  for  an  abridgement 
of  the  powers  of  govenunent,  or  any  restraint 
ui>on  their  exeroise. 

Bd.  B.  B.  Tax,  18  Wall.,  206(86  U.  S.,XXI., 
888);  Oharle$  Biter  Bridge  v.  Warren  Bridge,  11 
Pet.,  420;  Bank  v.  BiUingi,  4  Pet,  614;  U.  S. 
V.  Arredondo,  6  Pet.,  788;  B.  B  Oo.y.  Brigge, 
2  Zab.,  628;  Sedg.  Stat,  and  Const  Law,  596; 
Ins.  A  T.  Oo.  y.BeboU.W  How.,416, 485;  Boston 
Bk.y.  Cbm.,  10  Pa.,  442. 

Where  any  doubt  exists  as  to  the  powen  un- 
der a  charter,  those  doubts  must  be  resolved  in 
favor  of  the  State. 

FerUliur  Oo.  v.  Eyde  Park,  97  U.  8.,  669 
(XXrV.,  1036);  Oom.  v.  B  B.  Co.,  27  Pa.,  889; 
Thomas  v.  B.  B.Oo.,  101  U.  S.,  71  (XXV.,  950). 

The  charters  of  this  railroad  company  do  not 
give  an  exclusive  power  to  the  ofilcers  of  the 
company  to  fix  rates.  The  reservation  of  the 
police  power  to  regulate,  is  in  no  way  parted 
with. 
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Private  Laws  of  ni.,1849, 82,  96,99;  1847,144; 
1852,  86;  Jaektony.  XompWra,  8Pet,280;  Bank 
T.  DiUiTiqt,  4  Pet.,  B14;  Petrina  v.  Oawd  Co.,  9 
How.,17a;  Heady.  Int.  (%.,  2Cnmch,127;  Rieh^ 
mondR.  R.  Oo.y. Louisa.  R.S.  Oo.,  18 How.,  71; 
Mintumy.  Larue,  28  How. ,435 (64  U.  8.,XV1., 
674);  Bk.  cfAuguttay.  Barle,  13 Pet .619; 5.  R. 
Co.  y.  FuUer,  17  Wall. ,660 (84 U.  8.,  XXI.,710); 
Fanning  v.  Qregoir«,\t  How.,  B24;  Binghamton 
Bridge  Co.,  8  WaD.,  61  (70 U.  8.,  XVTII.,  187); 
Turnpike  Go.  v.  State,  8  WaU.,  210  (70  U.  8., 
XVm.,180);  Mia»y.  8t.  Oair  Co.,  8  How. ,569; 
Toledo  Bk.  y.  Bond,  1  Ohio  St.,  622:  Shortery. 
iimith,  9  (Ja.,  617;  StaUy.  R.  R.  Co.,  24 Tex.,80; 
Spring  Vallep  W.  W.  t.  Son  Franeieeo,  62  Cal., 
Ill;  OoUiniy.  Sherman,  81  Miss.,  679;  Turn- 
pike Ch.  V.  PeopU,  82  Ill.,174;  Tlw>mp»on  v.  R.  R. 
Co.,  8  Sandf.  Ch.,  626;  M.B.Co.  y.  U.4b  S.R.R. 
Co.,  6  Paige,  664;  Bxi  parte  L.  I.  R,  R.  Co.,  19 
Wend. ,  87;  Tuekaltoe  0.  Oo.  ▼.  Tuekahoe  R.  R. 
Co.,\\  Leigh,42;  MeI'ntyrey.In^raiham,'!S&'ilBai., 
26;  Eairtford  B.  Co.y.  Union  Ferry  Co.,Z9  Conn., 
210;  Cooley,  Const.  Lim.,  672. 

The  power  of  the  Company  to  fix  rates  has 
annexed  thereto  the  implied  condition  that  such 
ntes  must  be  reasonable. 

1  HargraTe,  Law  Tracts,  pt.  2,  ch.  6,  p.  77: 
Hutch.  Oarr.,  sec.  447;  R.  R.  Co.  v.  People,  67 
IU.,11;  <}rowihy.Qreatir.Ry.Oo.,n'&xch.,Ui; 
Piddinfftimy.  S.E.Ru.Oo.,  94 E.  0.  L.,  Ill,  118; 
AUnutt  y.  Ingli$,  12  East,  627, 538;  R.  R.  Co.  v. 
make,  94  U.  8.,  180  (XXIV.  ,99);  R.  R.  Oo.  v. 
PeopU,  96 m.,  818; Rttggleey.  Pe(mlfi,9l  Ill.,25«, 
266. 

The  power  to  deteimine  what  maximum  rates 
are  reasonable  is  a  proper  le^lative  function, 
and  such  rates  may  be  prescribed  by  law. 

Munn  y.  JU.,  94U.  8.,  ISSrXXIV.,  88):  iVA 
V.  R.  Co.,  94  U.  8.,  166  (XXIV.,  Vr};R.R.Co. 
y.  Blake  {mpra). 

Mr.  ChitfJuttiee  Walte  deliyered  the  opin- 
ion of  the  court: 

In  the  yiew  we  haye  taken  of  this  case,  the 
only  question  that  need  be  considered  is,  wheth- 
er the  charter  of  the  Central  Military  Tract  Rail- 
road Company,  one  of  theHIinois  Corporations 
Which,  through  agreements  of  consolidation, 
are  now  represented  by  the  Chicago,  Burling- 
ton and  Quincy  BaHroad  Company,  purports 
on  its  face  to  grant  to  the  Company  the  right 
to  fix  the  rates  of  fare  and  freight  to  be  charged 
for  the  conyeyance  of  persons  and  property  on 
its  railroad,  free  of  all  control  by  the  State.  If, 
on  examination,  we  And  that  no  such  grant  was 
lntended,it  will  be  unnecessary  to  decide  wheth- 
er one  Legislature  has  the  power  to  bind  suc- 
ceeding Le^latures  by  a  contract  to  that  effect. 

The  provisions  of  the  charter  relied  on  to  es- 
tablish such  a  grant  may  be  stated  as  follows: 

On  the  6th  or  November,  1849,  an  Act  was 
passed  by  the  Qeneral  Assembly  of  Illinois  "to 
provide  for  a  general  system  of  railroad  incor- 
porations." That  Act  contained  the  following 
provisions: 

"  Section  12.  The  directors  of  such  company 
shall  have  power  to  make  by  laws  for  the  man- 
agement and  disposition  of  stock,  property  and 
businesB  affairs  of  such  company,  not  incon- 
sistent with  the  laws  of  this  State,  and  prescrib- 
ing the  duties  of  officers,  artificers  and  servants 
that  may  be  employed,  for  the  appointment  of 
814 


all  officers  for  carrying  on  all  the  business  wttii- 
in  the  object  and  purposes  of  such  company. 

"Section  21.  Every  such  corporation  shall 
possess  the  general  powers  and  be  subject  to  the 
general  liabilities  and  restrictions  expressed  fai 
the  special  powers  following,  that  is  to  say: 

•  •       •       •       ••       •.'• 

"8.  To  take,  transport,  carry  and  convey  per- 
sons and  property  on  their  railroad,  by  the  force 
and  power  of  steam,  of  animals,  or  any  mechan- 
ical powers,  or  by  any  combination  of  them, 
and  receive  tolls  or  compensation  therefor. 

•  ••••••• 

"  10.  To  regulate  the  time  and  manner  in 
which  passengers  and  property  shall  be  trans- 
ported, and  l£e  toUs  and  compensation  to  be 
paid  therefor;  but  such  compensation  for  any 
passenger  and  his  ordinary  baggage  shall  not 
exceed  three  cents  a  mile,  unless  by  special  Act 
of  tlie  Legislature,  and  shall  be  subject  to  slier 
ation  as  hereinafter  provided. 

•  ••••••• 

"  Section  82.  The  Legislatnre  may,  when  any 
such  railroad  shall  be  opened  for  use,  from  time 
to  time,  alter  or  reduce  the  rates  of  toll,  fare, 
freight  or  other  profits  upon  such  road;  bnt  the 
same  shall  not,  without  the  consent  of  the  cor 
poration,  be  so  reduced  as  to  produce  with  said 
profits  less  than  fifteen  per  cent  per  annum  on 
the  capital  actually  paid  in;  nor,  unless  on  an 
examination  of  the  amoimts  received  and  ex- 
pended, to  be  made  by  the  Secretary  of  State, 
he  sh^  ascertain  that  the  net  income  divided 
by  the  company  from  all  sources  for  the  year 
then  last  past  shall  have  exceeded  an  annniu  in- 
come of  fifteen  per  cent  upon  the  capital  of  the 
corporation  actually  paid  in." 

On  the  16th  of  February,  1861,  another  Act 
was  passed  to  lacorporate  the  Central  MiHtaiy 
Tract  Railroad  Company,  for  the  purpoee  A 
buUding  and  using  a  railroad  between  certain 
designated  points.  Section  8  of  that  Act  is  *• 
follows: 

"Section  8.  The  said  company  is  hereby  cre- 
ated and  incorporated  for  the  purpose  of  ct- 
ganizing  under  an  Act  entided  'An  Act  to  Pro- 
vide for  a  General  System  of  RaUroad  Incorpo- 
rations,' in  force  November  6,  184S,  and  in  sU 
things  shall  be  governed  by  the  proviaoos 
thereof,  and  shall  De  entitied  to  have  and  exer- 
cise the  powers  and  privileges  and  be  subject 
to  the  liabilities  therein  enumerated;  nvfiidei. 
That  the  foregoing  corporation  may  attadk 
themselves  to  and  rorm  a  part  of  the  Northem 
Cross  Railroad  Company,  in  such  manner  or 
on  such  terms  as  said  companies  shaU  agree." 

On  the  19th  of  June,  1852  another  Act  wis 
passed  '  'To  amend  an  Act  entitied  'An  Actto  In- 
corporate the  Central  Military  Tract  Raibnad 
Company.'  "  The  following  are  the  parts  of 
this  amending  Act  on  whioa,  in  our  o{dnian, 
the  case  depends: 

"Section  6.  All  the  corporate  powers  of  said 
company  shall  be  vested  m  and  exerdsed  by  a 
board  of  directors,  and  such  offlccis  and  apsitB 
asthey  shall  appoint.         •  •  • 

Section  6.  Tlie  said  company  shall  have  pow- 
er to  make,  ordain  and  estaoUsh  all  nx3t  by- 
laws, rules  and  regulations  as  may  be  deemed 
expedient  and  necessary  to  f  uUll  the  pnrpoaBi 
and  carry  into  effect  the  provisions  of  this  Ad. 
and  for  the  well  ordering,  regolstinx  and  wt 
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caring  fhe  affain,  business  and  interest  of  the 
-company ;  Protided,  That  the  same  be  not  re- 
STi^naDt  to  the  Constitution  and  laws  of  the 
United  States  or  of  this  State,  or  repugnant  to 
♦his  Act.  The  board  of  directors  shall  have 
power  to  establish  such  rates  of  toll  for  the  con- 
veyance of  persons  or  proijertv  upon  the  same, 
as  they  shall  from  time  to  tune  by  their  by- 
laws determine,  and  to  levy  and  collect  the 
«Bine  for  the  use  of  the  sdd  company.  The 
tiwisportation  of  persons  and  property,  the 
width  of  track,  and  all  other  matters  and  things 
Tcspecting  the  use  of  said  road,  shall  be  m 
conformity  to  such  rules  and  regulations  as  the 
said  board  of  directors  shall  from  time  to  time 
d^ermine." 

It  is  contended  on  the  part  of  the  company 
that  this  amending  Act  repeals  clause  10  of 
section  21  as  well  as  section  82  of  the  general 
Tailroad  law,  so  far  as  they  are  applicable  to 
the  Central  Military  Tract  Company,  and  that 
tinder  section  6  of  the  amending  Act  the  direct- 
ors have  absolute  control  of  rates  of  fare  and 
freight  free  of  legislative  interference.  We 
deem  it  tmnecessary  to  determine  the  question 
of  repeal,  because  on  full  consideration  we  are 
satisfied  Uiat  section  6  does  not  have  the  effect 
that  is  claimed  fori! 

Grants  of  immunity  from  legitimate  govern- 
mental control  are  never  to  be  presumed.  On 
the  contrary,  thepresiunptionsareall  the  other 
way,  and  unless  an  exemption  is  clearly  estab- 
lished the  Legislature  is  free  to  act  on  all  sub- 
jects within  its  general  jurisdiction,  as  the  pub- 
Be  interests  may  seem  to  require.  As  was  said 
by  OfiiefJuttiee  Taney,  speaking  for  the  court, 
in  CharU*  IHver  Bridge  v.  Warren  Bridge,  11 
Pet.  ,647,  "It  can  never  be  assumed  that  the  gov- 
enunent  intended  to  diminish  its  power  of  ac- 
«om|>lishing  the  end  for  which  it  was  created." 
This  is  an  elementary  principle. 

In  B.  Oo.y.  Jowa,  94  TJ.  8.,  165  [XXTV.,  WJ; 
-  -     --  -       \S.R 


PaOe  ▼.  R.  Oo.,  Id.,  176rxXIV.,  m,  and 
Co.  T.  make.  Id.,  180  [3LXIV.,  9«j,  It  wasdeter- 
ained  that  "A  State  may  limit  the  amount  of 
charges  by  railroad  «>mpanies  for  fares  and 
frei^ts,  unless  restrained  by  some  contract  in 
the  charter."  The  right  to  a  reversal  of  the  pres- 
ent judgment  rests  on  the  question  whether  this 
oompanyhas  any  such  restraining  contract,  and 
tbat  depends  on  the  effect  to  be  given  the  amend- 
inesectionS. 

The  company  by  its  original  charter  was  au- 
thorized to  transport  passengers  and  properlv 
and  to  receive  compensation  therefor.  This,  u 
there  had  been  nothing  more,  would,  under  the 
rule  statedin Jf«»n.v.  i«.,94U.8., 118  [XXIV., 
77],  and  the  several  railroad  cases  decided  at 
the  same  time,  require  the  compai^  to  carry 
at  reasonable  rates,  and  leave  the  Legislature 
«t  Uberty  to  flx  the  maximum  of  what  would  be 
reasonable.  So  that,  laying  aside  the  limita- 
tions of  the  old  charter,  the  question  here  is 
wfaefher  Qie  amending  section  relied  on  has  the 
■effect  of  taking  away  from  the  State  this  power 
of  legislative  regulation. 

The  amending  section  provides  that  the  com- 
pany "  Shall  have  power  to  make,  ordain  and 
.ettabUsh  all  such  by-laws,  rules  and  regulations 
as  may  be  deemed  expedient  and  necessary  to 
folfln  the  purposes  and  carry  into  effect  the  pro- 
Tisions  of  this  Act,  and  for  the  well  ordering, 
regulating  and  securing  the  affaira,bu8inese  and 
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interest  of  the  company ;  Provided,  That  the 
same  be  not  repugnant  to  the  Constitution  and 
laws  of  the  United  States,  or  of  this  State,  or  re- 
pugnant to  this  Act"  By  section  6,  all  the 
powers  of  the  company*  were  vested  in  and 
could  be  exercised  by  the  directors.  Clearly, 
under  this  authority  no  by-law  can  be  established 
by  the  directors  that  does  not  conform  to  the 
laws  of  the  State,  and  this,  whether  the  laws 
were  in  force  when  the  amended  charter  was 
granted  or  came  into  operation  afterwards.  The 
power  of  the  company  for  the  regulation  of  its 
own  affairs  was  thus  m  express  terms  subjected 
to  the  legislative  control  of  U»e  State.  The  cor- 
porate power  was  a  continuing  one  and  intended 
for  the  ordering  of  the  affairs  of  the  company 
as  circumstances  might  from  time  to  time  re- 
quire. The  reserved  control  by  the  State  was 
also  continuing  in  its  nature  and  manifestly  in- 
tended for  the  protection  of  the  public  when- 
ever in  the  judgment  of  the  Legislative  Depart- 
ment of  the  Government  the  necessity  should 
arise. 

Then  follows  the  special  provision  on  which 
the  claim  of  a  contract  is  predicated.  It  is  as 
follows :   • 

"  The  board  of  directors  shall  have  power  to 
establish  such  rates  of  toll  for  the  conveyance 
of  persons  or  property  upon  the  same  as  they 
shall  from  time  to  time  by  their  by-lav)»  deter- 
mine, and  to  levy  and  couect  the  same  for  the 
use  of  the  company." 

This  is  the  form  in  which  the  power  to  charge 
and  collect  compensation  for  the  carriage  of  per- 
sons and  property  was  granted  by  the  amended 
charter.  The  rates  must  be  fixed  by  by-laws 
and  no  by-law  can  be  made  that  is  at  all  repug- 
nant to  tne  laws  of  the  State.  The  first  para- 
graph of  the  section,  with  its  proviso,  prescribes 
generally  what  is  necessary  to  the  validity  of  a 
by-law,  and  the  second  allows  the  directors  to 
fix  rates  by  by-laws.  It  is  undoubtedly  true 
that  the  first  paragraph  neither  adds  to  nor 
takes  from  the  inherent  power  of  a  corporation 
to  make  by-laws  for  the  regulation  of  its  af- 
fairs, and  that  the  proviso  is  nothing  more  than 
a  legislative  declaration  of  the  principle  of  the 
common  law  that  all  by-laws  must  be  reason- 
able, and  not  in  conflict  with  the  laws  of  the 
State.  But  the  very  fact  that  such  a  provision 
would  have  been  unplied,  adds  to  the  signifi- 
cance of  its  incorporation  in  express  terms  into 
the  charter,  and  manifests  a  determination  not 
to  leave  room  for  doubt  as  to  the  right  of  the 
State  to  use  its  legislative  power  if  necessary 
for  the  regulation  of  the  affalra  of  the  corpora- 
tion, at  least,  by  the  enactment  of  general  laws 
applicable  to  all  corporations  of  a  like  character 
and  engaged  in  a  like  business.  There  is  nothing 
which  even  in  the  remotest  degree  indicates  that 
a  by-law  fixing  rates  is  to  be  of  a  different  char- 
acter from  those  regulating  the  other  business 
of  tiie  company.  When,  therefore,  in  a  section 
of  the  charter  which  expressly  declares  that  no 
by-law  shall  be  made  that  is  in  conflict  with  the 
laws  of  the  State,  we  find  that  the  rates  of  charge 
to  be  levied  and  collected  for  the  conveyance 
of  persons  and  property  are  to  be  regulated  by 
by-laws,  the  conclusion  is  irresistible  that  only 
such  charges  can  be  collected  as  are  allowed  by 
the  laws  of  the  State.  This  implies  that  in  the 
absence  of  direct  legislation  on  the  subject,  the 
power  of  the  directors  over  the  rates  is  subject 
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only  to  the  common  law  limitation  of  reason- 
abloness,  for  in  the  absence  of  a  statute  or  other 
appropriate  indication  of  the  legislatiTe  will, 
the  common  law  forms  part  of  the  laws  of  the 
State  to  -which  the  c<wor*te  by-laws  must  con- 
form. But  since,  in  the  absence  of  some  re- 
straining contract,  the  State  may  establish  a 
maximum  of  rates  to  he  charged  by  railroad 
companies  for  the  transportation  of  persons  and 
property,  It  follows  that  when  a  mAzimum  is 
no  established  the  rates  fixed  by  the  directors 
must  conform  to  its  requirements,  otherwise 
the  by-laws  will  be  repugnant  to  the  laws. 

It  is  argued,  however,  that  this  cannot  be  the 
meaning  of  tlie  amending  Act,  because,  if  the 
company  had,  under  its  old  charter,  the  abso- 
lute right  of  fixing  rates,  subject  only  to  a  limit 
of  three  cents  a  mile  on  passengers,  and  the 
State  had  no  power  to  interfere,  except  to  keep 
the  annual  profits  down  to  fifteen  per  cent  per 
aTiniiin  on  the  paid  up  capital,  no  one  can  believe 
it  would  have  surrendered  such  a  privilege  and 
taken  in  lieu  another  so  unfavorable  as  this.  It 
is  undoubtedly  true,  as  was  claimed  in  argu- 
ment, and  has  been  often  said  from  the  bench, 
that  amendments  to  Uie  charters  of  coiporations 
are  usually  made  at  the  solicitation  of  the  cor- 
porations themselves,  who  cause  the  bills  to  be 
prepared  and  submitted  to  the  Legislatures  for 
enactment,  and  that,  if  there  is  doubt  as  to  the 
construction  of  what  is  enacted,  this  fact  may  be 
resorted  to  in  aid  of  interpretation.  ButVattel's 
first  general  maxim  of  interpretation  is  that  "  It 
is  not  allowable  to  interpret  what  has  no  need 
of  interpretation,"  and  he  continues:  "When  a 
deed  is  worded  in  clear  and  precise  terms,  when 
its  meaning  is  evident  and  leads  to  no  absurd 
conclusion,  there  can  be  no  reason  for  refusing 
to  admit  the  meaning  which  such  deed  natural- 
ly presents.  To  go  elsewhere  in  search  of  con- 
jectures, in  order  to  restrict  or  extend  it,  is  but 
to  elude  it"  Vattel,  Lawof  Kations,  344.  Here 
the  words  are  plain  and  inten)ret  themselves. 
The  directors  may  establish  sudi  by-laws  as  they 
please,  provided  they  are  not  repugnant  to  the 
Constitution  and  laws,  and  they  may  by  their 
by-laws  regulate  the  rates  of  fare  and  freight. 
Aa  their  by-laws  must  conform  to  the  laws  of 
the  State,  so  must  their  rates.  If  the  State  had 
not  the  legislative  power  to  regulate  the  charges 
of  carriers  for  hire,  the  case  would  be  diSerenL 
But  Uiat  question  has  been  settled,  and  the 
amended  charter  which  this  company  secured 
from  the  Legislature  must  be  construed  in  the 
lig^  of  that  established  power. 

Without,  therefore,  undertaking  to  determine 
what  rights  as  to  fares  and  freights  were  secured 
to  the  company  under  the  old  charter,  nor 
whether  more  was  gained  by  the  other  provuions 
of  the  new  charter  than  was  lost  by  the  accept- 
ance of  section  6  as  it  was  enacted,*iM  nffirm  the 
jvdgment. 

Trueoopy.   Test: 

James  H.  MoEenney,  Clerk,  Sup.  Oourt,U.  8. 

Mr.  JtMtfe«  HarUtn,  concurring:     

In  Munn  v.  lUiriau,  94  U.  S.,  123  [XXIV., 
88],  this  court  held  that  there  was  nothing  in 
the  Constitution  of  the  United  States  which  pre- 
vented the  Legislature  of  Illinois  from  fixmg, 
by  statute,  the  maximum  of  charges  for  the  stor- 
age of  grain  in  warehouses  at  Chicago  and  other 
pboes  u  that  State,  where  grain  b  atored  in 
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at,  the  Legldatmre  may  flz  a  limit  to  that  which 
shall,  in  law,  be  reasonable  for  its  nae.  This 
limit  binds  ibe  oonrts  as  well  as  the  people." 
The  language  last  quoted,  it  must  not  be  over- 
looked, was  used  in  reference  to  a  railroad  char- 
ter pranted  under  the  Constitution  of  Wisconsin, 
which  expressly  provided  that  all  Acts  for  the 
crestion  of  corporations  within  the  State  "  may 
be  altered  or  repealed  by  the  Legislature  at  any 
time  after  their  passage." 

Inn.  B.  Co.  y^BkSe,  94  U.  8.,  180  [XXTV.. 
99],  it  was  decided  that,  as  there  was  nothing  in 
the  charter  of  the  raihx>ad  company  limiting 
the  power  of  the  State  to  regulate  charges  for 
freight  and  passengers,  it  was  competent  for 
the  Legislature  to  require  the  company  to  carry 
on  equal  and  reasonable  terms;  this,  because,  as 
the  court  ruled,  it  was  incident  to  the  occupa- 
tion in  which  the  corporation  was  engaged,  and 
for  which  it  was  created  a  carrier,  to  collect 
only  a  reasonable  compensation  for  carriage. 
The  Act  was  there  hela  as  adding  nothing  to, 
ud  taking  nothing  from,  the  grant  as  contained 
in  Hm  original  charter. 

These  cases  establish,  among  others,  these 
principles:  1.  That  the  charter  oi  a  railroad  cor- 
poration is  a  contract  within  the  meaning  of  the 
contract  clause  of  the  Federal  Constituaon.  2. 
ThaX  such  corporation  mav  be  protected,  by  its 
cfauter,  against  absolute  legislatiTe  contrm  in 
the  matter  of  rates  for  the  carriage  of  passen- 
gers and  freight.  8.  That  when  the  charter  is 
granted  subject  to  such  regulations  as  the  Legis- 
Jature  from  time  to  time  may  provide,  or  sub- 
ject to  the  authority  of  tJiie  Ixsgislature  to  alter 
or  repeal  it,  in  either  of  such  cases,  the  Legis- 
htare  has  the  same  power  over  rates  or  tolls  that 
it  had  when  the  charter  was  granted.  4.  In 
the  absence  of  statutory  regulations  upon  the 
subject,  it  is  necessarily  implied  from  Uie  oc- 
cufM^on  of  a  raUroad  corporation  that  it  shall 
exact  only  reasonable  compensation  for  car- 
Sow  far  these  principles  control  the  present 
c«ae  I  proceed  now  to  inquire: 

The  general  railroad  law  of  1849  authorized 
Tailroad  corporations  created  under  it  to  regu- 
late tolls  and  compensation  for  the  transporta- 
tion of  passengers  and  property,  subject  to  Uiese 
restrictions:  that  compensation  for  a  passenger 
and  his  ordinary  baggage  should  not  exceed 
three  cents  a  mile,  unless  by  special  Act  of  the 
legislature;  farther,  that  the  Legislature  may, 
from  time  to  time,  alter  or  reduce  the  rates  of 
toU,  fare,  freight  or  other  proflts  upon  such  raO- 
toad,  provided  the  same  should  not,  without  the 
consent  of  the  corporation,  be  so  reduced  as  to 
produce  with  said  profits  less  than  fifteen  per 
cent  per  annum  on  the  capital  actually  paid  in; 
DOS'  tmless,  on  an  examination  of  the  amounts 
received  and  expended,  to  be  made  by  the  Sec- 
retary of  State,  ne  shall  ascertain  that  the  net 
income  derived  by  the  comjwny  from  all  sources 
for  the  year  then  last  past  exceeded  an  annual 
income  of  fifteen  per  cent  upon  the  capital  so 
actoally  p^d  in. 

The  Act  of  FebruMT  16, 1861,  incorporating 
the  CSentral  Military  Tract  Kailroad  Company, 
one  of  the  constituent  corporations  which,  by 
eonsoUdation,  make  the  (&icago,  Burlington 
and  Qaincy  Railroad  Company,  and  to  the  ben- 
efit of  whose  cliarter  the  latter  is  entitied,  de- 
clares that  it  is  created  for  the  purpose  of  or- 
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ganizing  under  the  general  Law  of  1849,  "And 
in  all  thmgs  shall  be  governed  by  the  provisions 
thereof,  and  shall  be  entitled  to  have  and  exer- 
cise the  powers  and  privileges  and  be  subject  to 
the  liabilities  therem  enumerated."  The  pro- 
visions of  the  Act  of  1849,  enumerating  the 
powers  and  privileges  to  be  enjoyed  by  and  the 
liabilities  imposed  upon  corporations  organized 
thereunder,  thus  became  a  part  of  the  charter 
of  the  Central  Militaiy  Tract  Railroad  Com- 
pany. 

If  the  determination  of  this  case  turned  solely 
upon  the  question  whether  the  Act  of  1871  es- 
tablishine  maximum  charges  for  all  railroads  in 
Illinois  deprived  this  company  of  any  contract 
right  declared  or  given  by  the  Law  of  1849, 
there  would  be  no  difficulty  in  affirming  the 
judgment;  for,  in  the  first  place,  the  amount 
tendered,  in  this  case,  to  conductor  Buggies, 
and  which  he  refused  to  accept  as  the  entire 
compensation  to  be  paid  by  Lewis,  the  passen- 
ger, was  all  that  was  allowed  by  the  Act  of  1871, 
and  all  that  the  company,  in  the  absence  of  a 
special  Act,  was  permitted  by  the  Law  of  1849' 
to  collect;  further,  there  is  no  evidence  in  the 
record  that  the  paeeenger  rates  as  established  by 
the  Act  of  1871  wQl  reduce  the  profits  of  the 
company  below  the  aggregate  amount  which 
by  Its  charter  it  was  entitied  to  realize,  and 
within  which,  the  Legislatare,  by  express  res- 
ervation, could  restrict  it.  But  in  behalf  of  ap- 
pellant it  is  contended  that  by  the  6th  section  of 
the  Act  of  June  19, 1862,  the  corporation  waa 
Invested  with  absolute  control,  through  its  di- 
rectors, of  the  whole  subject  of  rates;  in  other 
words,  that  the  Legislature,  in  that  section,  re- 
moved the  restriction  in  the  Act  of  1849  of 
three  cents  per  mile  for  a  passenger  and  his  or- 
dinary baggage  and,  by  necessary  implication, 
surrendered  its  power  to  make  even  the  reduc- 
tion provided  for  in  that  statute. 

In  this  view,  as  to  the  construction  of  the 
Act  of  1862, 1  do  not  concur.  That  Act  is  not 
absolutely  inconsistent,  upon  the  subject  of 
rates,  with  the  general  Statute  of  1849.  They 
may  stand  togeuier,  and  since  repeals  bv  impli- 
cation are  not  favored,  they  should  bef  so  con- 
strued as,  if  possible,  to  make  them  both  opera- 
tive. The  Statute  of  1849  gave  the  corporation 
the  general  power,  within  a  certain  hmlt,  of 
regmating  tolls  and  compensation  to  be  paid 
for  the  transportation  of  passengers  and  prop- 
erty. But  it  did  not  prescribe  the  particular 
mode  by  which  the  public  should  be  informed 
as  to  the  rates  established.  I  incline  to  think 
that  the  purpose  of  the  Act  of  1862  was  to  de- 
clare, as  a  condition  precedent  to  power  in  the 
directors  to  levy  and  collect  tolls,  that  the  rates 
should  not  be  determined  at  the  mere  discretion 
of  the  company's  superintendent  or  a^nts 
charged  with  the  management  of  its  business, 
but,  keeping  within  the  limits  prescribed  by  the 
Law  of  18S,  should  be  fixed  by  the  directors 
in  the  by-laws  of  the  corporation.  It  should 
not  be  presumed  that  the  Legislature  intended 
by  the  general  language  of  the  Act  of  1862  to 
abrogate  the  restrictions  in  the  Act  of  1849,  and 
to  surrender,  as  to  the  Central  Military  Tract 
Railroad  Company,  the  powers  reserved  in  the 
general  law,  to  keep  the  profits  of  all  railroad 
corporations  created  under  it,  as  that  one  was, 
within  fifteen  per  cent  upon  itM  ci^ital  actually 
paid  In. 
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But  I  do  fiot  concur  In  so  much  of  the  opln- 
ton  ol  the  court  as  seems  to  rest  upon  Ae  ground 
that,  apart  from  the  Law  of  1849,  the  question  of 
tolls'  to  be  charged  by  the  Central  Military  Tract 
Railroad  Company  was,  under  the  Act  of  1852, 
■exclusiTely  for  le^lative  determination  and, 
in  no  case,  of  tudicial  cognizance.  The«ourt 
holds  that,  testing  the  right  of  the  company  en- 
tirely by  the  latter  Act  (in  other  words,  assum- 
ing that  the  6th  section  of  the  Act  of  18S2  su- 
perseded all  in  the  Act  of  1849  upon  the  subject 
of  rates)  the  judiciary  may  not  inquire  whether 
the  rates  established  by  the  Legislature  are  less 
than  reasonable  compensation  for  the  carriage 
of  persons  and  property,  that  is,  that  the  legis- 
latire  determination  is  conclusive.  I  concede 
that  the  Oth  section  of  the  Act  of  1802  does  not 
place  the  subject  of  rates  within  the  absolute 
control  of  the  company,  so  as  to  authorize  it  to 
levy  and  collect  tolls  beyond  what  would  afford 
proper  remuneration  for  the  services  rendered; 
this,  because,  as  already  shown,  the  law  im- 
plies, as  incident  to  its  business,  that  the  com- 
pany shall  exact  only  reasonable  tolls.  But  the 
Legislature,  by  the  6th  section  of  the  Act  of 
1852,  agreed  that  the  direeton  might  levy  and 
collect  such  reasonable  rates  as  they  should, 
from  time  to  time,  establish  by  their  by-laws. 
The  introduction  into  that  section  of  the  special 
-clause  rdating  to  rates,  after  and  in  connection 
with  the  general  clause  conferring  power  to 
make  by-uws,  rules  and  regulations,  in  refer- 
ence to  the  affairs,  business  and  interest  of  the 
company,  not  inconsistent  with  the  laws  of  the 
State,  was  entirely  unnecessary,  and  is  meaning- 
less, if  not  intended  to  assure  those  who  put 
their  means  into  the  proposed  road,  that,  as  to 
the  toUs  to  be  levied  and  coUected,  they  should 
be  established  by  the  directors  within  the  limit 
of  reasonableness,  and  not  left  to  the  uncon- 
trolled discretion  of  the  Legislature.  In  other 
words,  the  company  has,  putting  aside  the  gen- 
«rai  Law  of  1849,  a  contract  with  the  State  that 
it  may,  by  its  directors,  establish,  levy  and  a^ 
leet  reasonable  tolls.  The  court  holds,  errone- 
ously as  I  think,  that  no  contract,  in  any  view 
of  the  case,  arises  out  of  the  Act  of  ISSi,  and 
that,  consistenUy  with  its  provisions,  the  judi- 
ciary cannot  inquire  whether  the  rates  estab- 
lished by  the  board  of  directors  are  or  are  not 
reasonable.  Although  the  rates  fixed  by  the 
Legislature  may  be  shown  to  be  ruinously  low, 
the  judiciary  cannot,  according  to  the  decision 
of  the  court,  protect  the  company  in  the  exer- 
cise of  the  power  ^nted  to  it  of  establishing, 
levying  and  collecting  reasonable  tolls. 

I  am  of  opinion  that  if  the  Act  of  1862  la  to 
be  regarded  either  alone  or  as  superseding  the 
Law  of  1849,  it  constitutes  a  contract  between 
the  State  and  the  company,  whereby  the  latter 
acquired  an  exemption  from  absolute  legislative 
control  as  to  rates,  and  secured,  beyond  the 
power  of  the  Legislature  to  withdraw,  the  right, 
through  its  directors,  from  time  to  time,  within 
the  limit  of  reasonableness,  to  establish  rates  of 
toll  for  the  transportation  of  persons  and  prop- 
erty. If  this  be  so,  it  results  that  all  controver- 
sies involving  rights  under  this  contract  must  be 
adjusted,  as  m  all  other  cases  of  contract.  In  the 
courts  according  to  the  established  principles  of 
law,  and  are  not  determinable  by  or  whoUy  de- 
pendent upon  the  will  of  one  of  the  parties.  The 
•company,  or  anyone  acting  by  its  authority,  has 
«18 
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«ud  amount  bdog  |8.66  in  excess  of  the  maxi- 
mam  amount  fixra  by  the  Railroad  and  'Ware- 
house Commissioners  for  said  service  in  their 
schedule  of  rates.  It  also  appeared  that  the  sum 
chained  conformed  to  the  rate  established  by 
the  Board  of  Directors  of  the  defendant  Com- 
pmr. 

lite  court  found  for  the  plaintiffs  and  entered 
jndement  for  |1,000,  as  a  penalty  or  fine  under 
the  law,  against  the  Company. 

This  judgment  having  been  afBnned,  on  ap- 
peal, by  the  court  below,  95  HI.,  818,  the  de- 
len^umt  sued  out  this  writ  of  error. 

For  some  additional  facts,  see  the  opinion  of 
the  court,  and  the  preceding  and  related  case  of 
Buglet  v.  PeopU,  ante,  812,  where  also  appears 
an  smtract  of  the  argument  of  connseL 

Meun.  Jobn  K.  Jewett  and  John  A. 
Campbell,  for  plaintiff  in  error. 

Ifettrt.  Jamea  K.  Edsall.  James  MeCart- 
fuy,  At^-Oen.  ofUliTioii,  and  John  B,  BcMteg, 
for  defendants  in  error. 

Mr.  GhirfJutUee  Walte  delivered  the  opin- 
ion of  the  court : 

This  case,  like  that  of  RvggU*  v.  lUinois 
[ante,  8181,  just  decided,  presents  the  question 
whether  the  State  of  Dlinois  lias  enters  into  a 
contract  with  a  Railrocul  Corporation  not  to  ex- 
'CTCise  the  lejiidative  power  to  regulate  charges 
for  the  carnage  of  persons  and  property  upon 
the  railroad  of  the  Corporation.  It  is  not  nec- 
eaaty  in  this  case,  any  more  than  it  was  in  the 
other,  to  inquire  whether  the  power  of  legisla- 
tive regulation  in  this  particular  is  one  that  can 
be  bargained  away,  because  here,  as  there,  we 
are  of  opinion  that  no  such  thing  was  intended. 
The  provision  of  the  charter  of  the  Illinois  Cen- 
tral Railroad  Company  relied  on,  as  showing  a 
contract,  is  almost  identical  with  that  of  uie 
Central  Military  Tract  Company  considered  in 
the  Rugglei  date,  and  in  the  following  words: 

"  S«c.  8.  The  said  Company  shall  have  power 
to  make,  ordain  and  establish  all  such  by-laws, 
roles  and  regulations  as  mav  be  deemed  expedi- 
ent and  necessary  to  fulfill  the  purposes  and 
cmy  hito  effect  the  provisions  of  this  Act,  and 
tat  the  wen  ordering,  regulating  and  securing 
the  affairs,  business  and  mterests  of  the  Com- 
pany; Provided,  That  the  same  be  not  repugnant 
to  the  Constitution  and  laws  of  the  United  States 
or  of  this  State,  or  repugnant  to  tliis  Act    The 
Board  of  Directors  shall  have  power  to  estab- 
lish aacb  rates  of  toll  for  the  conveyance  of  per- 
sons and  proper^  upon  the  same  as  they  shall 
&a«n  time  to  time  by  their  bv-laws  direct  and 
determine,  and  to  levy  and  collect  the  same  for 
the  ose  of  said  Company.    The  transportation 
of  persons  and  property,  the  width  of  track, 
the  construction  of  wheels,  the  form  and  size 
of  cars,  the  weight  of  loads,  and  all  other  mat- 
ters and  things  respecting  Uie  use  of  said  road 
and  the  conveyance  of  passengers  and  property, 
shall  be  in  conformity  to  such  rules  and  regula- 
tions as  said  Board  of  Directors  shall  from  time 
to  time  determine.    Nothing  in  this  Act  con- 
tained authorizes  said  coiporation  to  make  a  lo- 
cation of  their  track  within  anv  citv  without  the 
oonaent  of  common  council  of  said  city." 

WJi^  va$  $aid  in  the  other  ease  a*  to  the  eort- 
strttetian  cf  tectum  6  of  that  charter  it  ajmlieable 
to  thi*,  and,  rtf erring  to  the  opinion  in  mat  eaie 
/»r  tikg  reaiont,  «w  affirm  this  judgment. 
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True  copy.   Test: 

James  H.  MoKenner,  Ctork,  Sup.  Court,  U.  8. 

Ifr.  Juetiee  Field: 

I  concur  in  the  Judgment  in  this  case  for  the 
reason  expressed  for  mv  concurrence  in  the  de- 
cision of  JSvgglet  y.  lUtnoit  [emte,  812]. 
True  copy.    Test: 

James  H.  HoKeoney.Clerk,  Sup.  Court,  U.  8. 

Mr.  JutHet  Harbui,  dissenting : 
For  the  reasons  stated  in  my  dissenting  opin- 
ion in  Sugglei  v.  IlUnoi*  [ante,  812],  I  dissent 
from  the  opinion  of  the  court,  but  concur  in 
affirming  the  judgment 
True  copy.   Test: 

James  H.  McEenney,  Clerk,  Sup.  Court,  V.  8. 

Mr.  Jiutiee  Blatehford  took  no  part  in  the 
decision  of  this  case. 


PATRICE  a.  HEATH,  Appt., 
t. 
COUNTY  OF  PHILLIPS,  STATE  OF  AR- 
KANSAS. 

(See  8.  C  Beporter's  ed.,  SBSSU.) 
Oownty  indebtednett — tatcee,  when  levied. 

L  The  drafts  drawn  by  levee  inspectors  on  the 
Levee  Treasurer  of  the  County  of  Phillips,  Arican- 
888,  under  the  authority  of  the  Act  of  1860,  and  the 
renewal  twnds  or  script  ksued  by  the  Clerk  of  the 
County  under  the  Act  of  ISO,  do  not  constitute  an 
indebtedness  of  the  County  for  which  Ixnids  of  the 
County  may  be  demandedf  under  the  Act  of  April 
SB,  iSli;  nor  for  wliloh  a  moneyjudsmeat  or  decree 
may  be  recovered  acalnst  the  County. 

2.  The  oonnty  oourt  of  the  County  cannot  I>e  te- 
aulrod  to  levy  and  Impose  taxes  on  the  levee  dis- 
mots  to  pay  the  demands,  when  an  action  at  law 
for  the  enforcement  of  the  claims  would  have  been 
barred  by  ttie  Statute  of  Umitatlona. 

[No.  229.] 
Argued  Apr.  4, 1883.       Deeided  Mag  7, 1883. 

APPEAL  from  the  District  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Ar- 
kansas. 

The  bill  ia  tliiscase  was  filed  in  the  court  be- 
low, by  the  appellant,  to  enforce  a  claim  al- 
leged to  be  due  nim  for  the  construction  of  cer- 
tain levees,  in  pursuance  of  a  contract  with  tiie 
County  defendant 

The  oourt  below  having  entered  a  decree  dis- 
missing the  bill,  the  complainant  appealed  to 
this  court 

The  facts  of  the  case  sufficiently  appear  in  the 
opinion  of  the  court. 

Metgri.  S.  F.  PUlllpa,  Geo.  Ganit  noiJo- 
liah  Patterson,  for  appellant 

No  counsel  appeared  for  the  appellee. 

Mr.  ChirfJuttiee  Walt*  delivered  the  opin- 
ion of  the  court : 

The  first  question  presented  by  this  appeal  is, 
whether  the  drafts  drawn  by  levee  inspectors 
on  the  Levee  Treasurerof  theCountyof  Phillips, 
under  the  authority  of  the  Act  of  February  16, 
1859,  "To  provide  for  making  and  repairing 
levees  in  Desha  and  Phillips  Counties,"  and  the 
renewal  boads  or  scrip  issued  by  the  County 
Clerk  of  the  County  vmder  the  provisions  of  the 
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Act  of  January  15,  1861,  to  amend  the  Act  of  that  the 
February  16,1859, 'constitute  an  indebtedness  of  County, 
the  County  for  which  bonds  of  the  County  may  bonds  ai 
be  demanded  under  the  Act  of  April  29,  1873,  ders  or 
"To  authorize  certain  counties  to  fund  their  bedenie 
outstanding  indebtedness,"  or  a  money  judg-  The  i 
ment  or  decree  recovered  against  the  county,  whetbei 
To  this  question  we  have  no  hesitation  in  giv-  be  reqii 
ing  an  answer  in  the  nes^ative.  The  Act  of  1859  taxes  oi 
provided  for  the  division  of  the  overflowed  All  the 
lands  of  the  Counties  of  Desha  and  PhilUps  in-  1862. 
to  levee  districts  for  the  pui-pose  of  reclaiming  ber  17, 
the  lands,  and  for  the  taxation  of  such  lands  to  counsel 
])ay  the  expenses  incurred  in  that  behalf.  The  lor  the 
business  was  to  be  managed  by  levee  inspectors,  been  bi 
at  first  appointed  by  the  County  Court  of  the  adding 
County,  but  afterwards  elected  by  the  voters  of  and  Mi 
the  several  levee  districts,  and  payments  for  Statut* 
work  done  or  expenses  incurred,  were  to  be 
made  by  the  drafts  of  tlie  levee  inspectors  for 
the  district  on  the  levee  treasurer  apixjinted  by 
the  County  Court  of  the  County,  to  receive  and 
disburse  according  to  law  all  funds  raised  from 
levee  taxes  in  the  County.  Only  lands  benefit 
ed  by  protection  from  overflow,  by  the  levees, 
could  be  taxed.  These  lands  were  to  be  selected 
by  a  board  of  three  freeholders  appointed  by 
the  County  Court  of  the  County  for  each  levee 
district,  and  valued  for  taxation  by  the  levee 
inspector.  The  county  court  was  then  to  levy 
a  tax  upon  the  property  charged, to  be  collected 
like  other  taxes,  and  this  tax,  when  collected, 
was  to  be  paid  over  to  the  levee  treasurer,  to  be 
by  liim  disbursed  on  the  drafts  of  the  inspect- 
ors. The  funds  collected  from  each  district 
were  to  be  appropriated  to  the  payment  of  the 
drafts  of  its  own  inspector.  The  bonds,  scrip 
or  drafts  issued  by  the  county  clerk  under  the 
Act  of  1861  were  to  be  renewals  of  the  inspect- 
or's drafts  and  created  no  new  obligation.  Any 
debt  incurred  in  the  levee  work  was  clearly  the 
debt  of  the  levee  district,  to  be  discharged 
through  a  tax  levied  by  the  county  court  for 
that  special  purpose.  In  this  the  county  court 
acted,  not  as  the  representative  of  the  County, 
but  of  the  district.  In  effect,  the  county  court 
and  the  sheriff  of  the  County  were  made  the  of- 
ficers and  agents  of  the  levee  district  for  the 
levy  and  collection  of  the  special  tax  which  was 
required.  This  tax  was  not  a  county  tax,  but 
a  district  tax,  levied  and  assessed  under  the  au-  J§^, 
thority  of  law  by  the  county  court.  In  levying  |  suflE 
the  tax,  the  court  acted  for  the  district,  not  the 
County. 

The  cases  of  C<us  Co.  v.  Johmton,  95  U.  8., 
860  [XXIV.,  416],  and  Davenports.  Dodge  Co., 
105  U.  S.,  237[XXVI.,  1018],  presented  entire- 
ly different  facts.    In  the  case  of  the  County  of 
Cass,  the  law  provided  in  terms  for  an  issue  of 
bonds  in  the  name  of  the  county ;  and  in  that 
of  the  County  of  Davenport  we  construed   the 
law  to  be  in  effect  the  same.     Consequently, 
there  were  in   those  cases  obligations  of  the 
counties  payable  out  of  special  funds.     Here, 
however,  there  was  a  manifest  intention  to  bind 
the  levee  districts  only  by  the  obligations  in- 
curred, and  not  to  make  the  Countj',  in  its  po- 
litical capacity,  responsible  for  the  payment  of 
the  debts  that  were  created  for  levee  purposes 
under  these  laws.  The  machinery  of  the  Coimty 
was  to  be  used  in  the  levy  and  collection  of  the 
special  taxes  required,  but  the  County,as  a  coun- 
ty, was  to  be  in  no  way  involved.    It  follovrs 
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Me$tr:  Tlu>m»s  K.  Edaall  and  John  B. 
Hawlsyt  for  plaintiff  in  error. 

Jlemn.  ThoauM  C.  HeClelland,  Oeo.  A. 
Sanden,  T.  0.  Jfather  and  J.  K  Hurbank$,  for 
defendants  in  error. 

JA*.  GMtfJuttiee  Walte  delivered  the  opin- 
ion of  the  ooart: 

On  the  5th  of  April,  1879,  the  Town  of  Am- 
hoy,  Lee  Countj,  Illinois,  issued  a  series  of 
bonds  in  payment  of  a  subscription  voted  bv  the 
voters  of  the  town  to  the  capital  stock  of  the 
-Chicago  and  Rock  River  Rulroad  Company. 
Both  the  subscription  and  bonds  were  author- 
ized br  the  charter  of  the  raQroad  company,  ap- 
proved Harch  24,  1869. 

Sections  12  and  18  of  this  charter,  which  alone 
need  be  considered,  are  as  follows: 

"Sec.  12.  It  shall  be  the  duty  of  the  clerk  of 
any  such  dty,  town  or  tovmsnip,  in  which  a 
vote  shall  be  given  in  favor  of  subscription, 
within  ten  days  thereafter,  to  transmit  to  the 
county  derk  of  their  counties  a  transcript  or 
statement  of  the  vote  siven,  and  the  amount  so 
voted  to  be  subscribed,  and  the  rate  of  interest 
to  be  paid;i^v«t(2e(I,  lliat,  when  elections  shall 
be  held  and  bonds  issued,  as  aforesaid,  it  shall 
be  the  duty  of  the  clerk  of  such  town  or  town- 
ship to  file  with  the  county  derk  of  their  re- 
spective counties,  within  ten  days  after  the  is- 
suing of  said  bonds,  certificates  of  the  amount 
of  bonds  issued,  and  the  rate  of  interest  payable 
thereon,  and  number  of  each  bond. 

Sec  18.  It  shall  be  the  duty  of  the  county 
derk  of  said  county,  annually,  after  the  exe- 
cution and  delivering  of  such  bonds  aforesaid, 
to  compute  and  assess  upon  all  the  taxable  prop- 
erty returned  by  the  assessor  of  such  dty,  town 
or  township,  a  sum  sufficient  to  pay  the  interest 
and  costs  ol  collection  and  disbursements  upon 
all  bonds  so  issued  b^  the  respective  dnes, 
towns  or  townships;  which  tax  shall  be  extended 
upon  the  collector's  books  as  other  taxes  are  and, 
when  coUected,  shall  be  paid  to  the  treasurer  of 
the  county:  and  such  dty,  town  or  towndiip 
shall.when  providing  forthe  levjringand  collect- 
ing of  other  taxes,  also  assess  upon  the  property 
of  sach  d^,  town  or  township,  any  rate  not  ex- 
ceeding three  per  cent  in  any  one  year,  upon 
the  assessment,  to  provide  a  fund  for  the  re- 
•demption  of  the  pnndpal  and  interest  of  such 
bonds  as  or  when  they  become  due,  said  taxes  to 
be  levied  and  collected  as  other  taxes  are;  but  no 
tax  shall  be  computed,  assessed  or  collected,  or 
any  interest  paid,  to  be  applied  upon  said  bonds, 
unless  such  Donds  have  been  executed  and  de- 
liviirea. 

By  an  Act  of  the  General  Assembly  of  nil- 
ii<^  to  fund  and  provide  for  the  paying  the  rail- 
road debts  of  counties,  townships,  cities  and 
towns,  passed  and  in  force  April  16,  1869,  the 
holders  of  that  dass  of  securities  were  author- 
ized to  roister  them  in  the  office  of  the  auditor 
ct  pabUc  accoTuts  of  the  State.  Sections  4  and 
S  of  that  Act  are  as  follows: 

"Sec  4.  When  the  bonds  of  any  county, 
township,  dty  or  town  shall  be  so  registered, 
the  State  Auditor  shall  annually  ascmain  the 
amount  of  interest  for  the  current  vear  due  and 
accraed  and  to  accrue  upon  such  bonds,  and 
frcMD  the  amount  so  ascertained  he  shall  deduct 
the  axnovnt  in  the  state  treasury  placed  to  the 
«redit  of  such  counQr,  township,  ci^  or  town,  as 
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herein  provided  and  directed;  and  from  the  basis 
of  the  certificate  of  valuation  of  proper^  hereto- 
fore provided  to  be  transmittM  to  him,  or,  in 
case  no  such  certificate  shall  be  filed  in  his  office, 
then  upon  the  basis  of  the  total  assessment  of 
such  county,  township,  dty  or  town,  for  the 
year  next  preceding,  he  shall  estimate  and  de- 
termine the  rate  per  centum  on  Ae  valuation  of 
property  within  such  county,  township,  dty  or 
town,  requisite  to  meet  and  satis^  the  amount 
of  interest  unprovided  for,  together  with  the 
ordinary  cost,  to  the  State,  of  collection  and  dis- 
bursement of  the  same,  to  be  estimated  by  the 
auditor  and  treasurer,  and  shall  make  and  trans- 
mit to  the  county  clerk  of  such  county,  or  to  the 
proper  officer  or  authority  whose  duty  it  is  or 
shaU  be  to  prepare  the  estimates  and  books  for 
the  collection  of  state  taxes  in  such  county, 
township,  city  or  town,  a  certificate  stating  such 
estimatedrequisiteper  centum  for  such  purpose, 
to  be  filed  in  his  office,  and  the  same  per  centum 
shall  thereupon  be  deemed  added  to  and  a  part 
of  the  per  centum  which  is  or  may  be  levied  or 
provided  by  law  for  purposes  of  state  revenue, 
and  shall  be  so  treated  by  such  clerk,  officer  or 
authority,  in  making  such  estimates  and  books 
for  the  collection  oftaxes;  and  the  said  tax  shall 
be  collected  with  the  state  revenue,  and  all  laws 
relating  to  the  state  revenue  shall  apply  thereto, 
except  as  herein  otherwise  provided. 

Sec.  S.  The  State  shall  be  deemed  the  cus- 
todian only  of  the  several  taxes  so  collected 
and  credited  to  such  county,  township,  city  or 
town,  and  shall  not  be  deemed  in  any  manner 
liable  on  accoimt  of  any  such  bonds;  but  the 
tax  and  fund  so  collected  shall  be  deemed 
pledged  and  appropriated  to  the  payment  of  the 
mterest  and  principal  of  the  registered  bonds 
herein  provided  for,  untQ  fully  satisfied." 

When  Uie  bonds  of  the  Town  of  Amboy  were 
issued,  the  town  clerk  did  not  transmit  to  the 
county  clerk  the  statement  required  by  section 
12  of  the  charter  of  the  railroad  company,  but 
the  president  of  the  company  caused  them  to 
be  registered  in  the  office  of  the  auditor  of  pub- 
lic accoimts,  in  accordance  with  the  provisions 
of  the  Act  of  1869.  During  the  years  1872  and 
1878,  the  auditor  made  the  proper  certificate 
under  the  registry  law  for  the  taxes  to  meet  the 
interest  for  those  years,  and  the  taxes  were  ex- 
tended by  the  county  clerk  in  due  form  on  the 
tax  collector's  books,  but  before  the  collections 
were  made,  certain  taxpayers  of  the  town  ob- 
tained from  the  Circuit  Court  of  Lee  County  an 
injunction  against  the  Coimtv  Clerk,  the  county 
collector,  and  the  town  collector,  restraining 
them  from  collecting  the  taxes  that  had  already 
been  assessed,  and  also  restraining  the  same  par- 
ties and  the  auditor  of  public  accounts  of  the 
State  from  taking  any  steps  for  the  levy  or  col- 
lection of  any  other  taxes  to  pay  either  the  pnn- 
dpal or  the  mterest  of  the  bonds. 

After  this  injunction  was  obtained,  the  rela- 
tors, Fairbanks,  Skinner,  Thomas  and  Wetmore, 
being  severally  holders  and  owners  of  certain  of 
the  ^nds  and  coupons  of  the  town,  began  sep- 
arate suits  against  the  town  in  the  Circuit  Court 
of  the  United  States  for  the  Northern  District 
of  Illinois,  to  recover  the  amounts  due  them, 
respectively,  on  their  coupons.  These  suits  re- 
sulted in  a  judgment  on  the  18th  of  March,1878, 
in  favor  of  Fairbanks  for  $2,449  damages  and 
$86.12  costs;  another,  on  the  24th  of  January, 
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1878,  in  favor  of  SUnner.f  or  $2,018.60  damwu 
and  $47.10  costs;  another,  on  the  S9th  of  Ko- 
vember,  1876,  In  favor  of  Thomas,  for  $866 
damages  and  $48.90  costs  ;  and  two  others  in 
favor  of  Wetmore,  one  on  the  17th  of  Decem- 
ber, 1876,  for  $3,886.14  and  $50.40  cosU,  and 
the  other,on  the  20th  of  June,1876,for  $1,058.88 
damages  and  $31.60  costs. 

These  several  judgments  remain  unpaid  and 
have  all  been  duly  audited  and  allowed  by  the 
auditing  board  of  the  town;  but  the  town  clerk, 
whose  duty  it  is  to  certify  to  the  County  Clerk, 
on  or  before  the  second  Tuesday  in  August  in 
each  year,  die  amount  of  taxes  to  be  levied  and 
collected  to  pay  the  charges  against  the  town 
for  the  current  year,  refused  to  certify  the  judg- 
ments and  kept  himself  concealed  so  as  to  avoid 
the  process  of  the  courts.  The  several  plaint- 
iffs then  presented  their  respective  judgments 
to  the  County  Clerk,  and  demanded  that  he 
"Compute  and  assess  upon  all  the  taxable  prop- 
erty in  said  Town  of  Ainboy  a  sum  sufficient  to 
pay  said  iudgmenta,  and  each  and  every  of 
them,  ana  interest  on  the  same  to  the  date  of 
payment,  and  costs  of  suit  in  each  case,  together 
with  Uie  coats  of  collecting  and  disbursing  such 
taxes,  and  to  extend  such  taxes  upon  the  col- 
lector's books  of  said  Town  of  Amboy  for  the 
year  1879."  This  the  Conntv  Clerk  refused  to 
do,  and  thereupon  the  several  judgment  plaint- 
iffs united  as  relators  in  an  application  to  the 
Circuit  Court  of  the  United  States  for  a  man- 
(iamut  requiring  him  to  comply  with  their  de- 
mands. 

To  this  application  the  Coun^  Clerk  an- 
swered, setting  up  defenses,  as  follows: 

1.  That  the  town  clerk  had  never  transmitted 
to  Uie  Countv  Clerk  the  statement  required  by 
section  12  ox  the  charter  of  the  railroad  com- 
pany. 

2.  That  the  town  clerk  had  never  certified  to 
the  County  Clerk  the  allowance  of  the  judg- 
ments by  the  Board  of  Auditors  of  the  town. 

8.  That  all  taxes  to  pay  principal  and  interest 
on  the  bonds  covered  by  the  several  judgments 
of  the  relators,  oertifiea  by  the  auditor  of  pub- 
lic accounts  under  the  registry  law,  had  oeen 
dulv  extended  on  the  tax  collector's  books,  and 
their  collection  enjoined  by  the  circuit  court  of 
the  Coimty;  and, 

4.  That  ne  had  himself  been  enjoined  by  the 
circuit  oonrt  of  the  county  from  extending  any 
taxes  whatever  on  the  tax  books,  to  pay  tlie 
principal  or  interest  of  the  bonds  held  by  the 
relators. 

Upon  demurrer  to  this  answer,  Judgment  was 
given  in  the  court  below  awardmg  a  writ  of 
maruiaTMU  directed  to  the  County  Clerk  and 
commanding  him  to  extend  upon  the  tax  col- 
lector's books  of  the  town,  for  the  year  1879, 
a  sum  sufficient  to  pay  each  of  the  several  judg- 
ments held  by  the  relators,  particularly  describ- 
ing the  judgments  separately.  To  reverse  that 
judgment  this  writ  of  error  was  brought. 

We  are  met  at  the  outset  with  a  motion  of  the 
defendants  in  error  to  dismiss  the  writ  in  this 
case,  on  the  groimd  that  the  several  judgments 
proceeded  upon  below  cannot  be  united  to  give 
us  jurisdiction  and  the  amount  due  on  any  one 
of  Qum  does  not  exceed  $6,000.  The  rule  is 
settled,  as  stated  more  than  once  at  the  present 
Term,  that  when  distinct  causes  of  action,  in 
favoi  oi  distinct  parties,  are  united  in  one  suit, 
898 
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town  to  be  paid  by  a  tax,  and  there  was  no  oth- 
er evidence  of  the  obligation  to  levy  the  tax  than 
the  vote  of  the  electors.  Under  such  drcnm- 
■tances,  there  was  reason  for  holding  that  the 
onlv  legitimate  evidence  tliat  could  be  produced 
to  tke  Conn^  Clerk  of  the  fact  of  the  vote  was 
the  certificate,  which  had  been  specially  pro- 
vided for  in  the  Act  authorizinK  the  donation  to 
be  made.  Here,  however,  the  Dond  carried  on 
its  face  the  declaration  of  the  town  that  the 
holder  was  entitled  to  have  the  tax  assessed  and 
collected  for  its  payment,  and  whatever  was 
legitimate  evidence  of  the  issue  of  the  bond  was 
legitimate  evidence  of  the  duty  of  the  clerk  to 
act  The  &ct  of  the  issue  having  been  con- 
duaiyely  established  by  the  ladgment,  the  pres- 
entation of  the  exempUfication  of  judgment  to 
the  County  Clerk  was  all  that  was  in  law  nec- 
essary to  make  it  his  duty  to  proceed. 

3.  As  to  the  certificate  of  the  town  clerk  that 
the  Judgments  had  been  audited  and  allowed  by 
the  town  auditors. 

What  has  already  been  said  is  equally  appli- 
cable to  this  branch  of  the  case.  THe  judgment 
established  the  legal  right  of  the  jud^ent  cred- 
itor to  have  the  tax  specially  provided  for  by 
section  18  of  the  charter  of  the  company  com- 
puted and  assessed  by  the  County  Clerk  with- 
out any  further  action  of  the  town  ofiScers.  Aft- 
er the  issue  of  the  bonds  it  became  the  positive 
dnty  of  the  County  Clerk  to  compute  and  as- 
seas,  in  the  regular  course  of  business,  to  the  ex- 
tent that  was  necessary,  the  tax  that  had  been 
contracted  for  to  meet  the  liability  thus  in- 
curred.   It  became,  in  legal  effect,  a  part  of  the 
contract  of  the  town  that  this  should  be  done, 
and  the  judgment  of  the  court  establishing  the 
ooDtnMt  was  equivalent  to  a  judicial  determl- 
nstioo  that  the  tax  must  be  levied  by  the  Coun- 
ty Clerk,  unless  the  judgment  was  otherwise 
provided  for.  Whenever,  therefore,  it  was  made 
to  appear  to  the  County  Clerk  in  any  way  that 
no  other  provision  had  been  made,  it  was  his 
^uty  under  the  law  to  proceed  with  the  com- 
putation and  assessment  of  the  tax.    The  cer- 
tMcate  of  the  town  clerk  that  the  judgment  had 
been  allowed  by  tiie  board  of  aumtors  for  pay- 
ment through  the  means  of  the  annual  taxation 
would  have  been  one  wav,  and,  perhaps,  the 
most  appropriate  way  of  furnishing  the  infor- 
mation whldi  the  County  Clerk  needed,  but  it 
has  nowhere  been  made  the  only  lawful  way. 
When,  therefore,  the  town  derk  refused  to  msKe 
and  forward  such  a  certificate,  there  was  no  legal 
impediment  to  the  employment  of  some  other 
means  to  give  the  County  Clerk  notice  of  what 
his  duty  required  of  him  in  the  premises.    The 
CQtificate  of  the  town  clerk  was  not  in  this  case 
any  more  a  condition  precedent  to  the  action  of 
the  County  derk  than  it  was  under  the  require- 
loeatB  of  section  19. 

8.  Aa  to  the  certificate  of  the  auditor  of  pub- 
Be  acconnta. 

tJilB,  Hke  the  certificate  of  the  town  clerk,  is 
onlj  one  way  of  informing  the  County  Clerk 
of  wbat  his  duty  under  section  18  requires.  It 
is  not  any  more  than  the  certificate  of  the  town 
defk,  an  indiqwnsable  prerequisite  to  the  action 
of  the  CSounty  Clerk. 
4.  As  to  the  injunction. 
Tbe  relator  was  not  a  party  to  tiie  suit  in 
whicb  the  injunction  was  obtained  and,  con- 
sequently, is  not  bound  bj  it.  Having  estab- 
IWU.  & 


'  liahed  her  rig^t  to  the  tax  by  the  judgment  of 
the  circuit  court  in  a  suit  to  which  the  town  in 
its  corporate  capacity  was  a  party,  she  may  use 
the  power  of  that  court  to  conuuand  the  assess- 
ment and  collection  of  the  tax  as  a  means  of 
carrying  the  judgment  into  execution,  notwith- 
standing what  the  taxpayers  may  have  caused 
to  be  done  in  some  proceeding  to  which  the  re- 
lator was  not  a  party.  The  right  to  the  compu- 
tation and  assessment,  as  well  as  the  collection 
of  the  tax,  followed  as  a  matter  of  law  1  rom  the 
establishment  of  the  liability  of  the  town  for 
the  payment  of  the  interest  which  it  was  agreed 
should  be  made  by  the  assessment  and  collec- 
tion of  the  tax.  An  injunction  against  the  of- 
ficers before  the  judgment  against  the  town  was 
rendered,  cannot  stand  in  tbe  way  of  the  en- 
f  orconent  of  the  tax  by  the  circuit  court  to  car- 
ry its  judgment  into  execution. 

ITie  writof  error  it  ditmitaedaito  th«  relator* 
FairlamJca,  Skinner  and  Thoma*,  and  the  judg- 
ment of  Oie  OireuU  Court  awarding  the  manda- 
mus in/aeor  ^  Caroline  0.  Wetmorei*  c^rmed. 
The  eame  it  remanded,  m'tA  leaee  to  modify  tJie 
judgment  in  tueh  a  lea^at  toadapt  thecommand 
of  the  writ  of  mandamus  to  the  evrcuiMtancee 
eonteguent  on  the  delay  canted  by  t/te  pendency  cf 
the  writ  of  error  in  th*t  court. 
Irufi  copy.    Test : 

James  H.  UoKenney,  Clerk,  Sop.  Court,  V.  S. 


8TATB  OF  LOUISIANA,  as  rd.  New  Ob- 
I.BAK8  Oas-Lioht  CouFAiTr,  Plff.  in  Err., 
e. 
COUNCIL   OF  THE  CITY  OF  NEW  OR- 
LEANS, ISAAC  W.  PATTON,  Mayor,  bt  au 

(Bee  S.  C  Beporter's  ed.,  SeMTQ.) 

Fvrm  qf  judgment,  when  notgrowBd  ef  appeal. 

Where  the  prayer  of  a  petition  for  mandatnut  was 
that  a  olty  might  be  requlTed  to  exhaust  Ita  powers 
of  faxBtfon,  and  oontmue  so  to  do  until  relator's 
judgment  Is  paid  andaatisfled,  and  a  Ibdgment  was 
entered  granttng  the  writ  in  the  exact  form  prayed 
for ;  the  omission  of  the  court  to  define  in  more  ex- 
act terms  tiie  precise  power  to  be  exerGiaed,ia  not 
ground  for  appeal  to  this  court. 
[No.  274.] 
Babmittei  Apr.  US,  188S.  Bedded  May  7, 1S8S. 

F  ERROR  to  the  Supreme  Court  of  the  State 
of  Louisiana. 

On  the  18th  June  1878,  the  relator  recovered 
judgment  in  the  Fourth  District  Court  of  New 
Orlmns  against  the  City  of  New  Orleans,  for 
the  sum  of  |118,868.85,  with  interest,  for  light- 
ing with  gas  tbe  City  and  ite  public  buildings. 

The  Gas  having  failed  to  provide  for  the  pay- 
ment of  the  judgment  in  its  annual  budget  for 
the  year  1879,  the  relator,  on  the  22d  of  Stp- 
tember,  1879,  applied  to  the  said  Fourth  Dis- 
trict Court  for  a  mcmdamut,  to  compel  the  City 
to  appropriate  cert^n  expected  revenues  to  the 
payment  of  its  floating  debt,  of  which  the  judg- 
ment constituted  a  part.  The  scope  of  this  ap- 
plication was  enlarged  by  a  supplemental  peti- 
tion, in  which  it  Is  alleged  that  during  the 
whole  period  embraced  by  the  contracts  afore- 
said, the  City  had  the  power  to  levy  taxes  to 
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the  extent  of  one  and  three  quarten  of  one  per 
cent,  and  that  the  limitation  of  the  taxing  power 
to  one  and  one  half  per  cent  by  the  premium 
Bond  Act,  known  as  No.  81  of  the  year  1876, 
was  inoperatiTe  and  void,  bo  far  aa  it  affected 
the  rights  of  the  relator,  and  the  said  Act  im- 
paired the  obligation  of  the  contracts  aforesaid, 
ui  yiolation  of  the  10th  section  of  article  first  of 
the  Constitution  of  the  United  States. 

The  two  petitions  combined,  contain  a  prayer 
that  the  city  administrators  include  in  the  next 
annual  budget  of  receipts,  the  expected  revenues 
«boTe  referred  to,  ana  Include  m  the  next  an- 
nual budget  of  expenses  the  aforesaid  judgment 
«f  relator,  and  all  judgments  previously  regis- 
tered, and  provide  for  their  payment  out  of  the 
expected  revenues,  and  if  necessanr  to  exhaust 
their  powers  of  taxation,  and  continue  to  do  so 
until  the  judgment  of  the  relator  is  paid. 

The  district  court  rendered  a  judgment,  com- 
manding the  Citv  officers  to  put  the  relator's 
judgment  and  all  previously  registered  judg- 
ments on  the  next  annual  budget,  and  to  pro- 
vide for  their  payment,  "In  the  order  in  which 
they  are  registered,  through  and  by  means  of 
all  taxes  imposed,  collected  or  held  for  current 
city  expenses,  not  levied  or  coUected  in  pursu- 
ance of  law  for  some  other  specific  purpose ;  and 
in  order  to  insure  a  sufficient  fund  to  provide  for 
the  payment  of  said  judgments,  to  exhaust  their 
powers  of  taxation,  and  continue  to  do  so  if  nec- 
essary, until  the  judgment  of  the  relator  is  paid 
and  satisfied,  "  and  ul  other  relief  is  denied. 

This  judgment  was  affirmed  by  the  Supreme 
Court  without  change. 

A  rehearing,  to  have  the  judgment  made  more 
specific,  was  Uien  asked  and  refused.  Where- 
upon, the  relator  sued  out  Ais  writ  of  error. 

Masn.  TkonuM  J.  Semates,  Henry  C.  MU- 
ter  and  John  Finney,  for  plaintiff  in  error. 

Metn.  C.  F.  Baek  and  iff.  2  MeCaUb,  for 
defendants  in  error. 

Mr.  Chief  Jtutiee  Walte  delivered  the  opin- 
ion of  the  court: 

We  have  no  jurisdiction  In  this  case.  No 
title,  right,  privilege  or  immunity  set  up  or 
claimed  by  the  relator  under  the  Constitution 
of  the  United  States  has  been  denied  him  by 
tjie  judgment  of  the  court  below.  The  praver 
of  the  petition  for  mandamtu  was,  among  other 
tilings,  that,  in  order  to  secure  a  sufficient  fund 
to  provide  for  the  payment  of  certain  judgments 
in  favor  of  the  relator  against  the  City  of  New 
Orleans,  the  council  of  the  city  might  be  re- 
quired, if  necessary,  to  "Exhaust  their  powers 
of  taxation,  and  continue  so  to  do  until  relator's 
judgment  is  paid  and  satisfied."  No  request 
was  made  in  the  petition  for  a  determination  of 
the  extent  of  the  power  of  taxation  for  the  pur- 
pose specified.  A  judgment  was  entered  in  the 
court  of  original  jurisdiction  granting  the  writ 
in  the  exact  form  prayed  for.  This  judgment 
was  affirmed  by  the  Supreme  Court  of  the  State, 
on  appeal.  Alter  the  judgment  of  affirmance 
was  entered,  a  rehearing  was  asked,  in  order 
that  the  judgment  of  the  court  of  original  juris- 
diction might  be  made  more  clear  and  specific 
This  was  refused.  No  right  to  any  specific 
rate  of  taxation  has  been  denied.  Tliat  ques- 
tion has  been  left  unsettled,  and  there  was  noth- 
ing in  the  pleadings  which  required  the  court 
to  do  more  than  it  has  done.  A»  the  judgment 
884 
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THB  STEAMSHIP  BELGENLAOT),   btc.. 

Appt., 

e. 

THEODORE  JENSEN,  Master,  ETC. 

<8.a,  Beporter'8  «iL,"The  Bdgenland"  wlUi  Xx 
parte  Warden,  1S7.) 

Lien  of  decree  on  tUpuUUont  property. 

Where  a  decree  was  entered  against  stipulatOTS 
and  their  principal  under  section  Ml  of  tlieBeTlaed 
atatutes  which  was  stayed  br  a  «t4]]ersede(M  bond  on 
appeal,  if  the  decree  operaue  as  a  lien  on  the  real 
-es&te  of  the  sttpulatois,  notwithstanding  the  ap- 
pesMt  is  an  advantage  the  law  gives  the  appellee  for 
bis  security,  with  wUch  this  court  will  not  Interfere 
in  advance  of  the  bearing  of  the  case  on  its  merits. 

[No.  788.] 
Submitted  Apr.  tS.lSSS.   Decided  May  7,  OSS. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Peonsyl- 
Tgsia. 

After  the  denial  by  tliis  court  of  tbepetition 
for  a  writ  of  mandamus  in  Mt  parte  Warden, 
nnte,  685,  the  stipulators  filed  the  present  mo- 
tion for  relief  from  the  operation  of  the  decree 
of  the  court  below,  as  a  lien  upon  their  real 
estate. 

Mr.  Morton  P.  Hearjrt  for  the  stipulators, 
in  support  of  motion. 

Jfi*.  jSenry  Flanders,  for  appellee,  contra. 

Mr.  Chief  JuetieeMfmit*  delivered  the  opin- 
ioo  of  Ute  court: 

Thit  motion  it  denied.  The  decree  appealed 
from  was  against  the  respondent  and  his  stipu- 
lators. If  ue  decree  operates  as  a  lien  on  the 
real  estate  of  the  stipulators,  notwithstanding 
the  appeal,  it  is  an  advantage  the  law  gives  the 
appeUee  for  his  security,  with  which  we  ought 
not  to  interfere  in  advance  of  the  hearing  of  the 
case  on  its  merits.  Whether  there  is  such  a  lien 
we  do  not  decide.  That  is  a  ciuestion  which  is 
not  presented  to  us  for  determination  l^  the  ap- 
peaL 

True  copy.  Test:  

James  H.  MoKenney,  Clerk,  Sup.  Court,  0. 8. 


JOHN  B.  GIBSON,  Appt 

CHARLOTTE  BRUCE. 

(See  B.  C,  Beporter's  ed.,  SSl-BSBt. 

BemorxU  qf  eautee. 

A  salt  cannot  be  removed  from  a  state  court  to 
the  United  States  Circuit  Court,  under  the  Act  of 
ins,  unless  the  requisite  dtiienshlp  of  the  parties 
«zMed,  tM>th  when  the  suit  was  begun  and  when  the 
pettti<nk  for  removal  is  filed. 

[No.  1081.] 

Submitted  under  Xd  Bute,  Apr.  US,  1883. 

Decided  May  7, 1883. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 
On  motions  to  advance,  to  dismiss  or  affirm. 
This  action  was  brought  in  the  Superior  Court 
of  Cincinnati,  by  the  appellee,  to  recover  pos- 
session of  and  Judgment  upon  certain  promis- 
lory  notes  for  sums  amounting  to  $50,000. 

Hoxm. — Bemoml  of  ecuiaei  under  Act  at  1875;  etU- 
zeiuMp.   See  note  to  Bemoval  Gases,  100  U.&,XXV„ 


108  U.S. 


V.  S.,  Book  37. 


After  several  Terms  of  said  court  had  inter- 
vened, the  defendant  filed  a  petition  for  the  re- 
moval of  the  cause  into  the  court  below.  Sub- 
sequently, that  court  entered  an  order  remand- 
ing the  cause,  on  the  ground  that,  at  the  time 
of  filing  the  petition  lor  the  removal,  the  par- 
ties were  both  citizens  of  the  State  of  Ohio, 
whereupon  the  defendant  appealed  to  this  court. 

Mr.  T.  D.  Lincoln,  for  appellee,  in  support 
of  motion: 

At  the  commencement  of  the  suit,  the  plaint- 
iff was  a  citizen  of  New  York,  but  at  the  time 
of  filing  the  petition  for  removal,  and  for  sev- 
enteen months  before,  both  parties  were  citizens 
of  Ohio. 

This  precise  question,  so  far  as  we  can  find, 
has  never  been  determined  by  any  court,  except 
by  Judge  Baxter.     0  Fed.  Rep.,  540. 

We  do  not  find  that  the  very  question  here 
now  presented,  has  ever  been  before  this  court, 
though  Judge  Baxter,  in  his  opinion,  says  that 
it  has  been  twice  presented  in  argument,  once 
in  In».  Co.  v.  Peehner,  96  U.  8.,  186  (XXTV., 
427),  and  again  in  Bondurant  y.  Wateon,  108  U. 
8..  285  (XlVI.,  449). 

In  the  following  cases  it  has  been  decided 
that  the  citizenship  in  different  States  must  be 
shown  at  the  time  the  suit  was  commenced,  but 
in  no  one  of  them  was  there  any  intimation  that 
such  citizenship  must  not  continue  up  to  the 
time  of  the  filing  of  the  petition  for  removal. 

Beede-n.  Clieeney,  5  Fed.  Rep.,  889  ;  Kaeieer 
V.  B.  B.  Co.,  6  Fed.  Rep.,  5;  Uoldiny.  Int.  Co., 
46  N.  T.^;  Ta^  v.  Martin,  116  Mass.,  875; 
Ind.  B.  W.  Co.  V.  Bieley,  50  Ind.,  64. 

In  the  following  oases  it  has  been  directly 
held  that  the  citizensliip,  in  different  States, 
must  be  at  the  place  of  filing  the  petition  for 
removal,  and  that  it  need  not  be  alleged  as  of 
the  commencement  of  the  suit. 

Wehl  V.  Wold,  17  Blatchf.,  846;  McLean  v.  R 
Co.,  16  Blatchf.,  817  ;  B.  B.  Co.  v.  MeOomb,  9 
Rep.,  569;  Jackson  y.  Ins.  Co.,  8  Woods,  417 ; 
Johnson  v.  Monell,  1  Woolw.,  807 ;  Ourtin  v. 
Decker,  6  Fed.  Rep.,  886;  Ins.  Co.  ▼.  Saettel,  88 
Ohio  St.,  280;  Jackson  v.  Ins.  Co.,  60 Oa.  427; 
Nye  V.  B.  Co.,  24  Hun,  567 ;  DiU.  Rem.  of 
Causes,  sec.  72,  p.  88 ;  MeOinnity  v.  White,  8 
Dill.,  854. 

Messrs.  Q^ovge  Hoa.dIey,  E.  H.  John- 
■on,  Edwiwd  Colaton  and  Vumas  Me- 
Dougatt,  for  appellant,  contra. 

Mr.  Chief  JusHee  Walte  delivered  the  opin- 
ion of  the  court: 

In  this  case,  the  court  below  decided  that  un- 
der the  Act  of  March  8,  1875,  ch.  187  [18  Stat, 
at  L.,  470],  there  could  not  be  a  removal  to  the 
Circuit  Court  of  the  United  States,  of  a  suit  in 
a  state  court  between  parties  who  were  citizens 
of  different  States  when  the  suit  was  begun,  if 
when  the  petition  for  removal  was  filed  the  par- 
ties were  all  citizens  of  the  same  State.  To  re- 
verse an  order  remanding  a  suit  on  that  ground, 
this  appeal  was  taken. 

Under  the  Judiciary  Act  of  1789,  sec.  13  [1 
Stat,  at  L.,  78],  it  was  held  in  J««.  Co.  v.  Peeh- 
n»r,95U.  8.,1?«  [XXIV., 427],  that  there  could 
not  be  a  removal  unless  the  necessary  citizen- 
ship existed  when  the  suit  was  begun.  That 
Act  provided  only  for  a  removal  on  the  appli- 
cation of  the  defendant  when  the  plaintiff  was 
a  citizen  of  the  State  in  which  the  suit  was 
63  886 
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In  the  Matter  of  TOM  TONG,  PeHHoner. 

(See  S.  C,  Beporter's  ed.,  6S6-680.) 

Juritdietion  oneertijlcate  of  dwin'on  of  opinion 
—eitil  and  eriminal procecding$ — habeas  corpus 
a  eitil  proceeding. 

1.  In  a  civil  suit  or  prooeedlnv,  this  court  has 
no  Jurisdiction  of  a  question  oertifled  on  dlTiaton 
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brought,  and  the  defendant  was  required  to  file 
his  petition  for  removal  at  the  time  of  entering 
his  appearance  in  the  state  court.  Under  txick 
circumstances,  clianges  of  citizenship,  after  the 
suit  was  l)egun  and  before  the  time  for  apply- 
ing^ for  a  removal,  would  not  often  occur. 

The  Act  of  1875  is  radically  different  from 
any  which  preceded  it  Under  that  Act  either 
party  may  petition  for  removal  and  neither 
party  neea  be  a  citizen  of  the  State  in  which 
the  suit  was  brought.  The  material  language 
is  as  follows: 

"That  any  suit  of  a  civil  nature  at  law  or  in 
equity.now  pending  or  hereafter  brought  in  any 
state  court,  •  •  »  in  which  there  dxall  be 
a  controversy  between  citizens  of  different 
States,  *  *  •  either  party  may  remove  said 
suit  into  the  Circuit  Court  of  the  United  States 
for  the  proper  district." 

In  order  to  obtain  the  lemoval.apetition there- 
for must  be  filed  in  the  state  court  at  or  before 
the  term  at  which  the  cause  could  be  first  tried, 
and  before  the  trial.  In  the  present  case,  the 
petition  was  not  filed  until  nearly  two  years 
after  the  commencement  of  the  suit 

The  construction  of  the  Act  is  by  no  means 
free  from  doubt,  but  on  full  consideration  we 
are  of  opinion  that  the  requirement  of  the  old 
law,  that  the  necessary  citizenship  should  exist 
when  the  suit  was  brought,  was  not  abolished. 
We  cannot  believe  it  was  intended  to  allow  a 
party  to  deprive  a  state  court  of  the  jurisdiction 
It  bias  once  rightfully  acquired  over  him  by 
changing  his  citizenship  after  a  suit  is  begun, 
and  that  would  be  the  effect  of  the  law  if  the 
right  of  removal  is  made,  to  depend  only  on  the 
citizenship  existing  at  the  time  a  removal  is  ap- 
plied tor.  But  we  are  also  of  opinion  tSM,  be- 
cause of  the  extension  of  the  time  for  applying 
for  removal,  and  because  neither  party  need  be 
a  citizen  of  the  State  in  which  the  suit  is  brought 
and  either  party  may  apply,  it  was  the  intention 
to  provide  that  the  controversy  should  be  be- 
tween citizens  of  different  States  at  the  time  of 
the  removal.  In  tliis  way,  the  jurisdiction  of 
the  Circuit  Court  of  the  United  States  will  only 
attach  when  there  shall  be  a  controversy  be- 
tween citizens  of  different  States  at  the  time  the 
suit  is  transferred,  and  the  right  to  Uic  transfer 
will  depend  on  the  citizenship,  when  the  suit 
was  begun  and  when  the  petition  for  removal  is 
filed. 

We,  therefore,  hold  that  a  suit  cannot  be  re- 
moved from  a  state  court  under  the  Act  of  187S, 
unless  the  requisite  citizenship  of  the  parties  ex- 
ists both  when  the  suit  was  begun  and  when  the 
petition  for  removal  is  filed. 

Tlte  order  remanding  the  etmte  it  (^fflrmed. 

True  cop7.    Test : 

James  H.  HcEenner,  Qerk,  Sup.  Ooart,  V.  8. 

ated-m  U.  &,  860, 8SL 
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Upon  this  application  a  writ  of  Tiabetueorpta 
ires  issued,  and  return  theieto  was  made  set- 
ting up  that  the  petitioner  was  restrained  and 
hnpriaoned  under  and  bjr  virtue  of  the  warrant 
illi^ed  in  the  application. 

The  case  was  then  areued  by  counsel  and 
■abmitted  to  the  court,  when  the  Oircoit  and 
District  Judges,  bcdng  opposed  in  opinion,  cer- 
lifled  that  iSey  were  opposed  upon  the  f  oUow- 
ing  points: 

1.  Whether,  upon  the  f^cts  stated  in  the  pe- 
tition filed  in  this  case,  a  writ  of  Juibeas  eorpus, 
ought  to  haye  been  issued  hj  this  court,  accord- 
ing to  the  prayer  of  said  petition. 

2.  WbeUier,  upon  the  facts  stated  in  the  pe- 
tition, and  in  retom  to  the  writ  issued  herein, 
said  petitioner  ought  to  be  discharged  from 
costodr. 

8.  Wliether,  assuming  said  ordinance  set  out 
in  the  petition  herein  to  be  void,  the  petitioner 
is  hi  custody  in  violation  of  the  Constitution, 
or  of  a  law  or  treaty  of  the  United  States  with- 
in the  meaningof  section  768  of  Ute  Revised 
Statntes  of  the  United  States,  and  whether  he 
ooeht  to  be  discharged  on  that  ground. 

4.  Whether,  assuming  said  ordinance  to  be 
void,  the  court  is  forbidden  to  discbarge  the  pe- 
titioner, by  the  provisions  of  section  768  of  the 
Revised  Statutes  of  the  United  States. 

6.  Whether  the  ordinance  set  out  in  the  pe- 
tition in  this  case  is  void,  on  the  ground  that 
it  does  not  fix  anv  terms  or  conditions,  upon 
complying  with  which  the  petitioner  and  others 
sfanilarly  situated  are  entitled  absolutely  to  a 
license  to  pursue  their  calling,  but  still  leaves 
it  in  the  discretion  of  the  Boud  of  Supervisors 
to  pass  or  to  refuse  to  pass  a  resolution  grant- 
ing a  permit,  or  authorizing  the  issue  of  a  li- 
cense, the  ordinance  only  allowing  the  board 
of  supervisors  to  pass  a  resolution  granti: 
soch  permit,  or  authorizing  tiie  issue  of  a 
cense,  in  its  discretion,  after  the  applicant  has 
performed  all  the  conditions  prescribed  by 
said  ordinance,  without  making  it  obligatory 
upon  the  board  to  pass  such  resolution. 

<t.  Whether  the  ordinance  set  out  fat  the  pe- 
tition is  void,  on  the  ground  that  it  is  unreason- 
able in  its  requirements,  or  upon  any  other 
ground  apparent  u^n  the  face  of  the  ordi- 
nance, or  appearing  m  the  petition  and  return, 
or  in  the  record  herein. 

Megfn.  S.  F.  Phillips.  HaU  McAllister 
and  7%omas  Simmont,  for  petitioner: 

1.  The  United  States  had  constitutional 
power  and  authority  to  enter  into  the  Trea^ 
with  the  Emperor  of  CShina,  already  referred  to, 
and  that  Treaty  is  the  Supreme  law  of  the 
land. 

a.  The  Treaty  guarantied  to  the  petitioner 
the  right  to  exercise  Us  vocation,  and  the  or- 
dinance in  question  is  in  violation  of  the  pro- 
visions of  the  Treaty  and  the  Constitution  of 
the  United  States. 

3.  That,  being  held  in  custody  for  violation 
of  die  provisions  of  the  ordinance,  thus  in  con- 
travennon  of  the  provisions  of  the  Treaty,  he 
is  in  custody  in  violation  of  the  Constitution 
of  the  ITnitea  States,  and  of  the  provisions  of 
the  Treaty. 

4.  Tha^  being  thus  unlawfully  restrained  of 
his  liberty,  the  circuit  court  had  lawful  Juris- 
diction to  awud  the  writ  and  discharge  thepe- 
tiUonac. 

106  U.S. 


Sec.  768,  It  8.;  Ssparte  Bridget,  2  Woods 
(0.  GX  480;  In  «  Worw  Tung  Quy,  6  Sawy., 
242;  BxparU  Turner,  8  Woods  (C.  0.),  610. 

Matri.  la.  D.  Latbner  and  J.  D.  SuXLiwn, 
for  respondent: 

The  facts  stated  in  the  petition  did  not  justi- 
fy  the  issuance  of  the  wnt. 

Oaldefr  v.  B\M,  8  Dall.,  886;  BaUerleer.  Mat- 
fhewton,  2  Pet,  880 ;  Jackton  ▼.  Lamvhire,  8 
Pet.,  289. 

Mr.  (Mtf  JwMet  Watte  delivered  the  opin- 
ion of  the  court: 

This  is  a  writ  of  AoietueororMSuedoutof  the 
Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  California  by  the  petitioner,  Tom  Tong, 
a  subject  of  the  Emperor  of  China,  for  the  pur- 
pose of  an  inquiry  into  the  legality  of  his  deten- 
tion by  the  chief  ox  police  of  the  Citjr  and  County 
of  San  Francisco,  for  an  alleged  violation  of  an 
order  or  ordinance  of  tiie  boud  of  supervisors 
of  such  city  and  county  regulating  the  licens- 
ing, eta,  of  public  launcuies,  and  the  case 
comes  here,beiore  Judgment  below.on  a  certifl- 
cate  of  division  of  opinion  between  the  Judges 
holding  the  court  as  to  certain  questions  which 
arose  iU  the  hearing.  The  allegation  in  the  pe- 
tition is  that  the  order,  for  the  violation  of 
which  the  petitioner  is  held,  is  in  contravention 
of  tiie  Constitution  of  the  United  States  and  of 
a  Treaty  between  the  United  States  and  the  Em- 
peror 01  China. 

A  question  which  meets  us  at  the  outset  is, 
whether  we  have  Jurisdiction;  and  that  depends 
on  whether  the  proceeding  is  to  be  treated  as 
civil  or  criminaL  Section  6S0  of  the  Revised 
Statutes  provides  that  whenever,  in  any  civil 
suit  or  proceeding  in  a  circuit  court,  there  oc- 
curs a  difference  of  opinion  between  the  judges 
holding  the  court  as  to  any  matter  to  be  decided, 
ruled  or  ordraed,  the  opinion  of  the  presiding 
.  fudge  shall  prevail  and  be  considered  the  o[)in- 
lon  of  the  court  for  the  time  being-  and  section 
662,  that  when  final  judgment  or  decree  is  ren- 
dered, the  points  of  disagreement  shall  be  certi- 
fied and  entered  of  record  under  the  direction 
of  the  judges.  That  being  done,  the  judgment 
or  decree  may,  under  the  provisions  of  section 
698,  be  brought  here  for  review  by  writ  of  er- 
ror or  appeal,  as  the  case  may  be. 

By  section  661  it  is  provided  that  whenever 
any  question  occurs  on  the  trial  or  hearing  of 
any  criminal  proceeding  before  a  circuit  court 
and  the  judges  are  divided  in  opinion,  the  point 
on  which  they  disagree  shall,  during  the  same 
term,  upon  the  request  of  either  pu-ty,  or  of 
their  counsel,  be  stated  imder  the  direction  of 
the  judges,  and  certified  under  the  seal  of  the 
court  to  this  court  at  its  next  session. 

It  follows,  from  these  provisions  of  the  stat- 
utes, ttu^  if  this  19  a  dvil  suit  or  proceeding, 
we  have  no  jurisdiction,  as  there  has  been  no 
final  judgment  in  the  circuit  court,  but,  if  it  is 
a  criminal  proceeding,  we  have. 

The  writ  of  liabeM  corpus  is  the  remedy  which 
the  law  gives  for  the  enforcement  of  me  civil 
right  of  personal  liberty.  Resort  to  it  sometimes 
becomes  necessary,  because  of  what  is  done  to 
enforce  laws  for  ue  punishment  of  crimes;  but 
the  judicial  proceeding  under  it  is  not  to  inquire 
into  the  criminal  act  which  is  complained  of, 
but  into  the  right  to  liberty  notwithstanding  the 
act    Proceedingg  to  enforce  civil  rights  are 

837 


Digitized  by 


Google 


604,506 


SUFBBMB  ConST  OF  TSB 


civil  proceedings,  and  proceedings  for  the  pun- 
ishment of  crimes  are  criminal  proceedines. 
In  the  present  case  thepetitioner  is  held  under 
criminal   process.     The  prosecution  against 
him  is  a  criminal  prosecution,  but  the  imt  of 
Jiobeae  eorpu*  whidi  he  has  obtained  is  not  a 
proceeding  in  that  prosecution.    On  the  con- 
trary, it  1b  a  new  suit  brought  by  him  to  enforce 
a  civil  right,  which  he  claims,  as  against  those 
who  are  holding  him  in  custody,  under  the 
criminal  process.    If  he  fails  to  establish  his 
right  to  Us  liberty,  he  may  be  detained  for  trial 
for  the  offense;  but,  if  he  succeeds,  he  must  be 
discliarged  from  custody.    The  proceeding  is 
one,  instituted  by  himself  for  his  liberty,  not 
by  the  government  to  punish  him  for  his  crime. 
This  petitioner  claims  that  the  Constitution  and 
a  Treaty  of  the  United  States  give  him  the 
right  to  his  liberty,  notwithstanding  the  charge 
that  lias  been  made  against  him,  and  he  has  ob- 
tained judicial  process  to  enforce  that  right. 
Such  a  proceeding  on  his  part  ia,  in  our  opinion, 
a  civil  proceeding,  notwithstanding  his  object 
is,  by  means  of  it,  to  get  released  £rom  custody 
under  a  criminal  prosecution.    It  was  said  by 
Chief  JruHee  Marshall,  speaking  for  the  court, 
as  long  ago  as  Ex  parte  BMman,  4  Cranch.lOl: 
"  The  question  whether  the  individual  shall  be 
imprisoned  is  always  distinct  from  the  question 
whether  he  shall  lie  convicted  or  acquitted  of 
the  cliarge  on  wliich  he  is  to  be  tried,  and  there- 
fore these  questions  are  separated,  and  may  be 
decided  in  different  courts." 

The  questions  that  may  be  certified  to  us  on 
a  division  of  opinion  before  judgment  are  those 
which  occur  on  the  trial  or  nearmg  of  a  crimi- 
nal proceeding  before  a  circuit  court.  It  fol- 
low* that  tM  cannot  takeJurimUetion  of  the  cam  in 
iti  pre$ejUform  and  it  t§,  eoniegu«nil}i,rentamied 
to  the  Cireuit  Court  for  further  proceeding*  ae- 
cording  to  law. 
True  oop7.   Test : 

James  H.  MoKennejr,  Clerk,  Sup.  Court,  IT.  S. 

Dissenting,  Mr.  JtuUu  lKill«r« 
Ctted-llO  U.  8.,  aSL 


NBW  JERSEY  ZINC  COMPANY.  Ftff.  in 

Err., 

«. 

CHARLES  W.  TROTTER, 

(See  S.  C,  Beporter's  ed.,  801, 66S.) . 

Juritdietion  a*  to  amount— amount  how  ettmated. 

1.  In  an  action  of  trespass  for  entering  on  lands 
and  dXggiDg  up  and  oarrjang  away  a  quanuty  of  ore, 
In  whlon  there  were  counts  in  the  declamtton  man 
elaiuum  f  regit,  and  de  bonis  atportatU,  and  neither 
party  set  up  title,  and  the  plaintlS  reooven  judg- 
ment for  leas  than  $6,000,  this  oonrt  has  no  jnrisdio- 
tlon  on  writ  of  eiror. 

2.  Tor  the  purpose  of  estimating  the  value  on 
which  the  jurfadiotlon  of  this  court  depends,  refei^ 
enoe  can  only  be  bad  to  the  matter  actually  In  dls- 

Sute  In  the  particular  cause  In  which  tlie  judgrment 
>  be  reviewed  iras  rendered;  the  ooUainal  eOeot 
of  the  judgment  In  another  suit  between  the  same 
or  other  parties,  although  It  may  operate  as  an  as- 
toppel  therein,  cannot  be  oonsiderea, 

[No.  1244.] 

Motion  tubmitted  Apr.  tS,  tSSS.    Bedded  May 

7,  XS8S. 
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THE   DEOISIOKS 


OF  THB 


Supreme  Court  of  the  United  States, 


i 

^^r^    SAMUEL  OSBORNE,  Jr.,  Plff.  in  Sir., 

^B  -<X>tJNTT  OF  ADAMS,  IN  THE  STATE  OF 

^M  NEBRASKA. 


AT  OCTOBEB  TERM,  1883. 


(See  8.  C,  Reporter's  ed.,  1, 2.) 
Ccmntj/  bondi,  for  what  purpose)  iuutd. 


A.  stecun  ;rlst  mill  Is  not  a  work  of  Internal  Im- 
provement, within  the  meaning  of  the  Statute  of 
K ebniska,  authorizing  counties  to  issue  bonds  to  aid 
In  the  construction  of  any  work  of  Internal  Im- 
nrovement. 

[No.  577J 
Petition  fled  May  7, 188S.  Decided  Oct.  IS.ISSS. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
J.    S  tales  for  the  District  of  Nebraslia. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

On  jxitition  for  a  rcliearing. 

Me»»r».  3,  C.  Corwin,  Adna  H.  Bowen 
auid  John  H.  Ames,  for  plaiuliS  in  error. 

^fe»trt.  John  Doniphan  and  John  M. 
TBLwkSWi^,  for  defendant  in  error. 

Mr.  Jiutice  Harlan  delivered  the  opinion  of 
-tfae   court: 

Tliis  case  was  decided  at  the  last  Term  of  this 
.«ourt.  »»"'J  's  reported  in  106  U.  S.,  181  [ante, 
129J.  ^Ve  there  licid  that  a  steam  grist  mill  was 
not  a  work  of  internal  improvement,  witliin  the 
meaning  of  the  Statute  of  Nebraska,  approved 
February  15, 1869,  authorizing  counties,  cities 
And  precincts  of  organized  counties  "  To  issue 
Ixjna-'*  to  aid  in  the  construction  nf  any  railroad 
or  otlier  work  of  internal  improvinient."  It  was 
^lao  said  that  the  court  was  not  justified  byany- 
tbiDA?  '°  Surlin^ton  v.  Bauley,  94  U.  S.,  810 
rxXlV.,  161],  or  in  the  decisioasof  the  courts 
of  ICebnwka,  "In  holding  that  a  steam  or  other 
■kind  ot  prist  mill  is  of  the  class  of  internal  im- 

gj^vcinenta  which  municipal  townships  in  that 
tnte  ore  empowered  bv  the  statute  in  question, 
to  aid  l)Jf  an  issue  of  bonds." 

j^  petition  for  rehearing  '^^^  ^'^  °6ar  the 
lose  of  the  last  Term  calDng  our  attention  to 
f,K-t  that  the  Sup'renie  Court  of  Nebraska 
tJjen  recently  decided  that  a  gristmill  oper- 
t>v  water  power  was  a  work  of  internal  im- 
,„vewient  within  the  meaning  of  the  before 
lentioned  statute.  The  judgment  was  suspend- 
in  order  tlial  appejjgg  might  have  an  oppor- 
„itr  of  pre-semiug  the  fuU  text  of  Uie  opffion 
the  «tS'lS""^i    That  has    been  done  at  the 
jseflt  Term.  The  case  to  which  reference  ig 


made  is  thmtr  v.  iferriek  Oo.  [14 

the  opinion  in  which  was  not  filed  in  the  state 


Nev.,  827], 


court  until  after  the  close  of  our  last  Term. 

It  is  guite  true,  as  claimed  by  counsel  for  ap- 
pellee, that  the  state  court  does,  in  that  case, 
rule  that  a  water  grist  mill  is  a  work  of  internal 
improvement  within  the  meaning  of  the  statute 
in  question.  But  the  court  takes  care  to  say: 
"In  our  view  there  is  a  clear  distinction  between 
aiding  the  development  of  the  water  power  of 
the  State;  a  power  that  is  continuing  in  its  nat- 
ure and  may  be  used  without  cost  or  expense 
and  must  be  used  at  certain  points  on  a  stream 
where  a  dam  can  be  erected  and  power  obtained, 
and  a  mill  propelled  by  steam  that  must  be  at^ 
tended  with  a  continuous  cost  for  fuel,  and  may 
at  any  time  be  moved  to  another  locality."  So 
far  from  the  decision  of  the  state  court  rumish- 
ing  any  ground  for  a  rehearing,  it  is  an  author- 
ity in  support  of  that  construction  of  the  Act 
of  1867  which  excludes  steam  grist  mills  from 
the  class  of  internal  improvements  in  aid  of 
which  counties,  cities  and  precincts  of  organ- 
ized counties  are,  by  that  statute,  authorized 
to  issue  their  bonds. 

Tht  reKearing  u  denied. 
True  oopr.    Test : 

James  H.  HcKenney,  Clerk,  Sup.  Court,  U.  8. 

ated-U8  IT.  &,  7. 


CrVTL  RiaHTS  CASEa 
Ufttbd  States,  Plff., 

V. 
MUBRAY   StAHLET. 

ON  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  Kansas. 

Ubitbp  States,  Plff.  in  Err., 

V. 
l^ORABI.  BtAK. 

FBBBOB  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  California. 

NOTB.— O***  'fQht*;  ttaU  detMttnt;  removal  of 
^Amm  ■  whore  demed.  __, 

jS'Aot  of  the  le^iaiatuie  ProXiS***  that  no  ^ 
n^ghall  be  permiged  to  give  eyid«noe  to  favor  of 

FoSfteenttlmonamZt.    ^e  People  v.  Brady, « 

-^t^  to  notsSroJStrt  by  the  avfl  Rl^htB  bill  nor 
g|^Jto«SteentfS^„85.est.  State  v.  Glb«>n,  M 

gd.,8»;S.O.,10Am.BeP-**-  ggg 
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SUFBEMK  COUBT  or  THB  TTlOTBD  STATES. 


Oct.  Tbsx, 


ITmted  Statbb,  Plff., 
e. 

SauUEL  NICHOL8. 

ON  a  certiflcate  of  diyidon  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  HissouiL 


Ubited  States,  Pff., 

SaHITEL  D.  SlNOLBTOir. 

ON  a  certificate  of  divlBion  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  ofNewTork. 


BlOHARD  A.  R0BIR8ON  Mm  Sallib  J.  ROBIK- 

BOH,  his  wife,  Plffi.  in  Mr., 

«. 

Mbhfhib  aud  ChabijBston  Raxuioao  Oou- 

PANT. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennessee, 

(See  8.  C,  Beporter's  ed.,  8-(B.) 

Civil  Rightt  Act— eontKtutionality  of— 13th  and 
Hih  OontHtutionaX  Amendmmt* — Territorie* 
— J)ittriet<(f  Columbia — commtreiai  power  of 
Congretl. 

n.  The  lat  and  Sd  sections  of  the  CiTUBigliti  Act, 
passed  March  1.  1875,  are  unoonstltutloDal  enact- 
ments as  applied  to  the  seyeral  States,  notbelna;  au- 
thorized either  by  the  ISth  or  Utb  Amendmenn  of 
the  CoDStitutiOD. 

2.  The  14th  Amendment  Is  prohlbitoiT'  upon  the 
States  only,  and  the  leglslaaon  authorized  to  be 
adopted  by  Couorress  for  enfondnsr  It  is  not  dtreot 
legislation  on  the  matters  respectinar  wbloh  the 
States  are  prohibited  from  mairiiiflr  or  enforcing  cer- 
tain laws,  or  doing  certain  acts,  butlsoorrective leg- 
islation, such  as  may  be  necessary  or  proper  for 
counteracting  and  tediesslng  the  effect  of  such  laws 
oraots. 

8.Thel3thAmendment  relates  only  to  slavery  and 
JnToIuntary  serritude,  which  it  abolishes ;  and  al- 
though, by  Its  reflex  action,  it  establishes  universal 

*Head  notes  by  Jfr.  Juatiee  Bbadudt. 


freedom  in  the  United  States,  and  Oongtea  may 
probably  pass  laws  directly  enforcing  its  proTislonir 
yet  such  legislatlTe  power  extends  only  to  tlie  rab- 
Jeot  of  slavery  and  its  Incidents ;  and  the  denial  of 
equal  accommodations  In  inns,  public  ooDveruces 
and  places  of  public  amusement,  which  is  foiUddeo 
by  the  sections  in  question,  imposes  no  badga  of 
slavery  or  in  voluntuy  servitude  upon  the  putr,l)at 
at  most,  infrinfes  rights  which  are  protected  fmm 
BtateB«ression  by  the  14th  Amendment 

4.  Whether  the  accommodations  and  prlvUegei 
sought  to  be  protected  by  the  1st  and  2d  aectioniaf 
the  Civil  Bights  Act,  are  or  are  not  rights  oodiO- 
tutionally  demandable ;  and  if  they  are,  in  what 
form  they  are  to  be  protected,  is  not  now  decided. 

h.  Nor  is  it  decided  whether  the  law,  as  It  ■tanda, 
is  operative  In  the  Territories  and  Distitet  ot  Col- 
umbia:  the  decision  only  relating  to  ita  vaUdity  is 
applied  to  the  States. 

6.  Nor  is  It  decided  whether  Oongrees,  mider  the 

commercial  power,  may  or  may  not  pass  a  law  ae- 

cnrlng  to  all  persons  equal  accommodations  on  Uses 

of  public  conveyance  between  two  or  mora  Statta 

[Nos.  1,  2,  8,  26,  88.] 

Not.  l.t.S.ge,  BubmittedNot.7,  ISSt.  1  ^^*5f 
No.  tS,  Bubmitted  Mar.  t9,  1883.         \  "^  ' 

The  history  and  facts  of  these  cases  sufficient- 
ly appear  in  the  opinion  of  the  court 

Mr.  S.  F.  PhilUps,  Solieitor-Qm.,  tot  the 
United  States: 

Is  the  Act  of  1876  constitutional? 

This  is  understood  to  depend  upon  its  con- 
formity to  the  provisions  of  one  or  another  of 
the  constitutional  Amendments. 

Several  weighty  judgments  upon  each  of  the 
Amendments  have  oeen  delivered  by  this  comt, 
and  to  these,  as  greatly  facilitating  the  present 
investigation  it  will  be  proper  to  advert 

(Coimsel  here  discussed  at  length  the  follow- 
ing cases: 

MmnhUir  Bmm  Ocuet,  16  Wall.,  86  (8Sn.a, 
XXI.,  894);  Bradma  v.  8UUe,  16  WalL,  180(88^ 
U.  S.,  XXL,  442);  Bartetneyer  v.  7owa,18  WalL, 
120  m  U.  S.,  XXI.,  929);  Minor -r.  Happenett. 
21  Wall.,  162(88  U.  8.,  XXIL,  627);  WaitofT. 
Sauvinet,  92  U.  8.,  90  fXXIII.,  678);  U.  8.  v. 
Beat,  92  U.  8..  214 JXXm.,  563);  Kennardr. 
La.,  92  U.  8.,  480  (XXITT..  478);  IT.  S.  v.Cnak 
iKank,  92  U.  8.,  642  (XXUI.,  588);  Munnt. 
lU.,  94  U.  S.,  118  (XXIV.,  IT);  R.  R.  Oo.  v. 
loaa,  94  U.  S.,  156  (XXIV.,  94);  Ptik  v.RR 
Cb.,  94  U.  8.,  164  (XXIV.,  97);  fi.  A  Co.  v.  A* 
iy.  94U.S.,  179 (XXIV.,  99);  &  &  Cb.  V.5W*. 


The  Statute  of  HlsBlsslppl  providing  that  people 
of  color  should  have  equal  tarfvlletres  In  certain  pub- 
lic places  is  constitutional.  DonneU  v.  State,  48  Hiss., 
601 ;  S.  C,  12  Am.  R^.,  876. 

A  statute  establishing  separate  schools  for  white 
and  colored  children  is  not  in  violation  of  the  Four- 
teenth Amendment.  Where  appropriate  schools  are 
maintained  for  colored  children  they  may  be  ex- 
cluded from  schools  established  for  white  children. 
Ward  V.  Flood,  48  Oal..  86:  S.  C,  17  Am.  Kep.,  406; 
People  V.  Qallagber,  83  N.  Y.,  4S8 ;  a  a,  44  Am.  Bep., 
232. 

The  same  principle  has  been  held  under  state  con- 
stitutions with  rMerence  to  schools.  Cory  v.  Gar- 
ter, 48  Ind.,a87;  8.  0,17  Am.  Bep., 788;  Oames  v. 
McCann,  21  Ohio,  186;  Roberts  v.  City  of  Boston,  6 
Cu8h.,10B;  State  v.  Duffy,  7  Nov.,  812;  S.  O.,  8  Am. 
Bep.,  718. 

A  colored  man  may  maintain  an  action  for  dam- 
ages under  the  article  In  the  Louisiana  Constitution 
forbidding  the  exclusion  of  any  person  from  any 
public  place  on  account  of  race  or  color.  Joseph  v. 
Bidwell,  28  Ia.  Ann.,  882 ;  8.  C,  26  Am.  Bep.,  KB. 

A  statute  limiting  the  right  of  admission  as  attot^ 
ney  at  law  to  white  male  citizens  is  not  In  conflict 
with  the  U.  8.  Constitution.  Hatter  of  Taylor,  48 
Hd.,  28:  8.  C,  80  Am.  Bep„  4S1. 

A  statute  punishing  for  living  In  adultery  or  for- 
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nlcation.  Imposing  a  different  punishment  wheo 
committed  by  a  negro  and  a  white  person  from  thai 
where  the  per-^nR  Hre  of  the  wrae  moe.  Is  constlto- 
Uoiuil.  I'mu  \.?ua.,Cri  Al;i.,i;i;  S.  a,44Am.Be^ 
613 :  a£Ed.  106  V.  8.,  itiipra ;  Ford  v.  Stjito,  68  Ala..  uBi 
EUis  V.  State,  43  Ala.,  53S;  Hoover  v.  State,  E>  Ala, 
67;  Greenv.  State,  58  Ala..  180;  S.C.,2SAm.Bq)L,M. 

A  statute  making  it  felony-  for  u  ^rfalte  penonto 
marry  a  ncsro  is  not  in  conflict  with  theConstito. 
tioii  of  the  U.  S.  Frasher  v.  State,  ;J  Tlsx.  Ct  of  App, 
283 :  S.  C,  30  Am.  Hep.,  131 ;  State  v.  IleU,  7  BaxC  fti 
8.  0.,  33  Am.  Kep.,  549;  cotxtra;  Bums  v.  Btatt,  tt 
Ala.,  195:  S.  C,  li  Am.  Rep..  84. 

If  a  colored  man  is  indicted  f or  crUDe and  ootored 
persons  are  excluded  from  pervlng  oa  juries  be- 
cause of  their  color  the  case  mav  h«  removed  into 
r.  s.  Ciroiiit  Court.  Ex  parte  Vlr^^nla,  MB  C  S, 
XXV.,  (W7, 670. 

Where  the  laws  are  Impartial  and  Involving  m 
themselves  no  denial  of  rights,  mere  private  in- 
fringement of  such  rights  does  not  under  the  stat- 
ute give  a  right  to  removaL  Bx  parte  WeDa,  > 
Woods,  128:  S&te v. Gaines, 2 Woods, 842;  Brnortt 
Virgi^  100  V.  8.,  XX v.,  M7,  «76iT1iomas  v.  Ma, 
68  AlSLTaee;  state  V.  Oleason.  U  nik,  190:  Fltago^ 
aid  V.  AUman.  82  N.  ajazjlje  Orand  r.  U.  K^ 
Fed.  Bep.,  677;  State  v.Dubuclet,  10  Ch.  I..  N.,  at; 
State  V.  Small,  12  Bich.  (S.  CD,  2« 
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M  U.  8.,  180(2LXiV.,  90);  S.  B. Co.  v.  CdUman, 
»4 U.  8.,  181,  nofefXXrV.,  103);  Blyew  v.  U.S., 
18  WalL,  681  (80  U.  8.,  XX.,  638);  B.  R.Co.  v. 
Brovm,  17  Wall.,  446 (84 U.  8.,  XXI.,  675);fia« 
T.  DeOuir,  96  D.  8.,  486  (XXIV.,  547);  Strom- 
derx.  Wett  Va.,  100  U.  8.,  808  (XXV.,  664); 
&  parte  Va.,  100  U.  8.,  839  (XXV.,  676);  Mo. 
T.  J&wfM,  101  U.  8.,  23  (XXV.,  989);  Meai  v. 
JW.,  lOS  U.  8.,  870  (XXVL,  667). ) 
Upon  Ae  whole,  these  cases  dedde,  that: 
1.  The  18th  Amendment  forbids  all  sorts  of 
farvolantarjr  personal  serritnde,  except  penal,  as 
to  all  sorts  of  men,  the  word  eerritude  taking 
some  color  from  the  historical  fact  that  the  Unit- 
ed States  was  then  engaeed  in  dealing  with  Afri- 
can slavery,  as  well  as  from  the  signification  of 
the  14th  and  16th  Amendments,  which  must  be 
construed  as  advancing  constitutional  rights 
previously  existing; 

8.  The  14th  Amendment  expresses  prohibi- 
tioDs  and,  consequently,  implies  corresponding 
positive  immwnlnea,  limiting  state  action  only, 
inchiding  in  such  action,  however,  action  by  aU 
state  ^ndes,  execative,  legislative  and  Judi- 
cial, of  whatsoever  degree; 

8.  The  14th  Amen^nent  warrants  legislation 
"hj  Congress  pnnishing  violations  of  the  immu- 
uties  thereby  secured,  when  committed  by 
agents  of  8tates  in  the  discharge  of  ministerial 
fonctions. 

Bef  erring  to  the  indictment  against  Nichols, 
it  appears: 

1.  That  the  right  violated  by  him,  being  in- 
deed of  the  same  class  as  that  violated  by  Stan- 
ley and  by  Hamilton,  is  the  right  of  locomotion; 
3.  That,  in  violating  this,  Nichols  did  not  act 
in  a  capacity  ezcluaivdy  private,  but  in  one  de- 
voted to  a  public  use,  and  so  affected  with  a  pub- 
Vc  (state)  bterest 

Upon  behalf  of  the  United  States  it  is,  there- 
fore, submitted,  also,  that: 

8.  Restraint  upon  Uie  right  of  locomotion  was 
a  wen  known  feature  of  the  slavery  abolished 
by  the  18th  Amendment 

4  Granting,  that  by  involuntary  servitude  as 
IHohibited  by  the  18th  Amendment,  is  intended 
some  institution,  vie.:  custom,  etc.,  of  that  sort, 
and  primarily,  mere  scattered  trespasses  against 
liberty,  committed  by  private  persons;  yet,  con- 
sidering what  must  be  the  social  tendency  in  at 
least  Iwge  parts  of  the  country,  it  is  "  appro- 
priate l^islation  "  against  such  an  institution  to 
forbid  any  action  by  private  persons  which,  in 
tiie  light  of  our  history,  may  reasonably  be  ap- 
prehended to  tend,  on  accoimt  of  itsbemg  inci- 
amtal  to  giuui  public  occupations,  to  create  an 
institution. 

5.  Therefore,  the  alx>ve  Act  of  1876,  in  pro- 
hibiting persons  from  violating  the  rights  of 
other  persons  to  the  full  and  equal  enjoyment 
of  the  accommodations  of  inns  and  public  con- 
veyances, for  any  reason  turning  merely  upon 
the  race  or  color  of  the  latter,  partakes  of  the 
specific  character  of  certain  contemporaneous, 
•Dtemn  and  effective  action  by  the  United  8tate8 
to  which  it  was  a  sequel,  and  is  constitutional. 
The  following  is  an  abstract  of  portions  of  the 
brief  prepared  and  filed  herein  in  1879  by 
Charles  Devens,  then  Attg-Oen.,  and  Edwin  B. 
Smith,  tbeaAut.At^-6m.: 

Inns  are  provided  for  the  accommodation  of 
travelers;  for  those  passing  from  place  to  place. 
Th^  ue  essential  instrumentalities  of  com- 
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merce,  which  it  was  the  province  of  the  United 
States  to  regulate  even  prior  to  the  recent 
Amendments  to  the  Constitution. 

The  relation  of  innkeepers  to  the  State  dif- 
fers from  that  of  a  man  engaged  in  the  more- 
common  avocations  of  life.  The  former  is  re- 
quired to  furnish  the  accommodations  of  his  inn 
to  aU  well  i)ehaved  comers  who  are  prepared  to- 
pay  the  customary  regular  price. 

This  business  and  that  of  conducting  a  theater 
are  carried  on  under  license  from  uie  State, 
through  the  intermediate  agency  of  municipal 
authoritjr,  which  is  part  of  the  machinery  of  the- 
State,  being  delegated  to  this  extent  with  the 
power  of  the  State.  This  is  because  the  busi- 
ness to  be  carried  on  is  quasi  public  in  its  nature,, 
and  for  the  general  accommodation  of  the  peo- 
ple. 

For  this  reason  Congress  has  the  right  to  pro- 
hibit any  discriminations  against  persons  apply- 
ing for  admission  to  an  inn  or  theater,  based 
upon  race,  color  or  previous  condition  of  servi- 
tude. 

Equality  before  the  law  is  the  privilege  of 
American  citizenship,  conferred  by  the  Nation- 
al Constitution;  th^efore,  to  beprotected  by 
national  legislation.  Slaughter  Motite  Catei,  IS- 
Wall.,  79  (83  U.  8.,  XXL.  409); U".  8.  v.  Seae, 
92  U.  8.,  214,  217  (XXIII.,  668,  564)— where 
the  court  says  that  appropriate  le^slation  "Hay 
be  varied  to  meet  the  necessities  of  the  particu- 
lar right  to  be  protected." 

The  exclusion  complained  of  in  the  causes  at 
bar  were  because  of  tiie  race  and  recent  servile- 
condition  of  the  persons  excluded.  The  law  for- 
bidding such  exclusion,  for  such  motive,  is  "ap- 
propriate to  efface  the  existence  of  any  conse- 
quence or  residuum  of  slavery."  Hon.  F.T.Fre- 
hnghuysen,  in  debate  on  this  Bill,  Vol.  2,  Cong. 
Rec.,  pt.  4,  first  session,  Forty-Third  Congress, 
p.  8463.  At  the  bottom  of  the  same  page  he 
cites  the  Slaughter  Hinue  Cases,  as  holdmg  that 
"  Freedom  from  discrimination  is  one  of  the- 
ri{^  of  United  States  citizenship." 

What  the  United  States  had  the  right  to  give, 
it  necessarily  has  the  right  and  duty  to  preserve 
andprotect. 

We  cannot  proceed  against  or  deal  with  tb& 
States  to  procure  needed  legislation;  nor  compel 
action  by  the  grand  juries  of  the  State.  We 
must  necessarily  prosecute  directiy  those  offend- 
ers who  denv,  on  account  of  race  or  color,  the 
equality  which  the  Constitution  guaranties. 

It  would  be  strange  if  language  avowedly 
chosen  to  effect  a  desired  object,  and  deemed 
apt  for  that  purpose  by  a  large  majority,  if  not 
everybody,  m  each  House  of  Congress,  should 
now  be  held  by  the  court  not  such  as  to  accom- 
plish the  end  contemplated.  The  intent  of  the 
legislator  would  not  then  be  the  law. 

Messrs.  Wm.  H.  Randolph  and  Femora 
Beall,  for  plaintiffs  in  error  in  No.  28. 

Our  case  involves  the  rights  of  a  citizen  of  one 
State  traveling  "by  a  public  conveyance  by  land" 
through  another  State,  for  the  purpose  of  reach- 
ing a  place  in  a  third  State.  We  maintain  that  so- 
far  as  the  Act  of  Congress  applies  to  such  a  case, 
the  power  to  pass  it  is  beyond  question.  Inde- 
pendentiy  of  the  "power  to  enforce  by  appro- 
priate legislation"  the  14th  Amendment,  there 
are,  as  we  conceive,  at  least  two  other  clauses 
of  the  Constitution  on  either  of  which  the  Act 
may  rest    The  first  is  the  power  in  Congress 
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to  regulate  commerce  vith  f  oreini  Nations,  and 
among  the  aeveral  States:  article  1,  section  8, 
■clause  8;  and  the  other  is  the  provision  that 
"  The  citizens  of  each  State  shall  be  entitled  to 
4tU  the  privileges  and  immonitiee  of  citizens  in 
the  several  States."  Article  IV.,  sec.  S.  These 
provisions,  taken  in  connection  with  the  grant 
of  "all  leg^lative  powers"  to  Congress  (article 
1,  sec.  1),  and  the  power  "  To  make  all  laws 
which  snail  be  necessary  and  proper  for  carry- 
ing into  execution  the  foregoing  powers,  and 
all  other  powers  vested  by  this  Constitution  in 
the  Government  of  the  United  States,  or  in  any 
-department  or  officer  thereof  (article  1,  sec.  8, 
clause  18),  we  submit,  leave  very  little  room  for 
argument. 

In  Prigg  v.  Pa.,  16  Pet.,  689,  it  was  decided 
that  where  the  Constitution  guaranties  a  right, 
Congress  is  empowered  to  pass  the  legislation 
appropriate  to  ^ve  effect  to  tliat  right. 

And  see,  AbUmany.  Booth,  21  How.,  606  (v» 
U.  S..  XVI.,  169);  U.  8.  V.  Reete,  92 U.  8..<214 
<XXIIL,  663);  Straudery.  W.  Fa.,  100  U.S., 
m  (XXV.,  664). 

But,  whether  Mrs.  Robinson's  rights  in  this 
iAse  were  created  by  the  Constitution  or  only 
guarantied  hj  it,  we  submit,  in  either  event, 
that  the  Act  of  Congress,  so  far  as  it  protects 
them,  is  within  the  Constitution.  BaUy.DeCuir, 
«6  U.  8.,  486  (XXIV.,  647);  Bnuaeola  Tel.  Co. 
T.  W.  U.  Td.Co^  96  U.  8.,  1  (XXIV.,  706). 

Menr*.  W.  Y.  C.  Hume*  and  D.  H.  Potton, 
tot  defendants  in  error  in  No,  28,  did  not  argue 
the  constitutional  question,  claiming  that  their 
,  case  was  not  within  the  Act  of  1876. 

The  other  defendants  were  not  represented  in 
this  court  by  counsel. 

3fr.  JuiHee  Bradl«y  delivered  the  opinion 

•of  the  court: 

These  cases  are  all  founded  on  the  1st  and  2d 
sections  of  the  Act  of  Conness,  known  as  the 
Civil  Rights  Act,  passed  March  1,  1876,  en- 
titied  "An  Act  to  Protect  all  Citizens  in  their 
Civil  and  Legal  Rights."  18  Stat,  at  L.,  886. 
Two  of  the  cases,  those  against  Stanley  and 
Nichols,  are  indictments  for  denying  to  persons 
-of  color  the  accommodations  and  privileges  of 
an  inn  or  hotel;  two  of  them,  those  against  Ry- 
an and  Singleton,  are,  one  an  information,  the 
other  an  indictment,  for  denying  to  individuals 
the  privileges  and  accommoiutions  of  a  theater, 
the  information  against  Ryan  being  for  refusing 
«  colored  person  a  seat  in  the  dress  circle  of  Ma- 
fuire's  theater  in  San  Francisco;  and  the  in- 
dictment against  Singleton  being  for  denying 
to  another  person,  whose  color  is  not  stated,  the 
full  enjoyment  of  the  accommodations  of  the 
theater  known  as  the  Orand  Opera  House  in 
New  York,  "  Said  denial  not  being  made  for 
any  reasons  by  law  applicable  to  citizens  of 
eveiy  race  and  color,  and  regardless  of  any 
previous  condition  of  servitude."  The  case  of 
Robinson  and  wife  against  the  Memphis  and 
Charleston  R.  R.  Company  was  an  action 
brought  in  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Tennessee,  to  recov- 
er the  penalty  of  $500  given  by  the  2d  section 
of  the  Act;  and  the  gratamen  was  the  refusal 
by  the  conductor  of  the  Railroad  Company  to 
aUow  the  wife  to  ride  in  the  ladies'  car,  for  the 
reason,  as  stated  in  one  of  the  coonts,  that  she  { 
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shall  be  a  bar  to  either  prosecution  respectively." 
Are  these  sections  constitutional?  The  Ist  sec- 
tion, which  is  the  principal  one,  cannot  be  fair- 
ly nnderstood  without  attending  to  the  last 
clauae,  which  qualifies  the  preceding  part.  The 
essence  of  the  law  is,  not  to  declare  ravadly  that 
all  persons  shall  be  entitled  to  the  full  and  equal 
enjoyment  of  the  accommodatioDS,  advantages, 
facilities  and  privileges  of  inns,  public  convey- 
ances and  theaters;  but  that  such  enjoyment 
■hall  not  be  subject  to  any  conditions  applica- 
ble only  to  citizens  of  a  particular  race  or  color, 
or  who  had  been  in  a  previous  condition  of  serv- 
ttad&  In  other  words:  it  is  the  purpose  of  the 
law  to  declare  that,  in  the  enjoyment  of  the  ac- 
commodations and  privileges  of  inns,  public 
conveyances,  theaters  and  other  places  of  pub- 
lic amusement,  no  distinction  shall  be  made  be- 
tween citizens  of  different  race  or  color,  or  be- 
tween those  who  have  and  those  who  have  not 
boesn  slaves.  Its  effect  is,  to  declare  that,  in  all 
fams,  public  conveyances  and  places  of  amuse- 
ment, colored  citizens,  whether  formerly  slaves 
«r  not,  and  citizens  of  other  races,  shall  have 
the  same  accommodations  and  privileges  in  all 
inns,  public  conveyances,  and  places  of  amuse- 
ment as  are  ei^oyeid  by  white  clb'zens;  and  vice 
ter*a.  The  2d  section  makes  it  a  penal  offense 
in  any  person  to  deny  to  any  citizen  of  any  race 
or  color,  regardless  of  previous  servitude,  any 
of  the  accommodations  or  privileges  itaentioned 
In  the  1st  section. 

Has  Congress  constitutional  power  to  make 
sacb  a  law?  Of  course,  no  one  will  contend 
that  the  piower  to  pass  it  was  contained  in  the 
Constitution  before  the  adoption  of  the  last  three 
Amendments.  The  power  is  sought,  first,  in 
the  14th  Amendment,  and  the  views  and  argu- 
ments of  distinguished  Senators,  advanced 
whilst  the  law  was  under  consideration,  claim- 
ing authority  to  pass  it  by  virtue  of  that  Amend- 
ment, are  the  principal  arguments  adduced  in 
favor  of  the  power.  We  have  carefully  consid- 
ered those  arguments,  as  was  due  to  the  emi- 
nent abiliQr  of  those  who  put  them  forward, 
and  have  felt,  in  all  its  force,  the  weight  of  au- 
thority which  always  invests  a  law  that  Con- 
gress deems  itself  competent  to  pass.  But  Uie 
responsibility  of  an  independent  judgment  is 
now  thrown  upon  this  court;  and  we  are  bound 
to  exercise  it  according  to  Uie  best  lights  we 
have. 

The  1st  section  of  the  14th  Amendment,  which 
is  the  one  relied  on,  after  declaring  who  shall 
be  citizens  of  the  United  States,  and  of  the  sev- 
eral States,  is  prohibitory  in  its  character,  and 
prohibitory  upon  the  States.  It  declares  that 
• '  No  State  shall  make  or  enforce  any  law  which 
Shan  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States ;  nor  shall  any  State 
deprive  any  person  of  life,  liberty  or  property 
without  due  process  of  law;  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protection 
of  the  laws."  It  is  state  action  of  a  particular 
character  that  is  prohibited.  Individual  inva^ 
sion  of  individual  rights  is  not  the  subject-mat- 
ter of  the  Amendment.  It  has  a  deeper  and 
broader  scope.  It  nullifies  and  makes  void  all 
state  legislation,  and  state  action  of  every  kind, 
which  impairs  the  privileges  and  immunities  of 
citizens  of  the  United  States,  or  which  injures 
them  in  life,  liberty  or  property  without  due 
process  of  law,  or  which  denies  to  any  of  them  I 
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the  equal  protection  of  the  laws.  It  not  only 
does  this,  but,  in  order  that  the  national  wiU, 
thus  declared,  may  not  be  a  mere  brutum  fui- 
men,  the  last  section  of  the  Amendment  invests 
Congress  with  power  to  enforce  it byappropri- 
ate  legislation.  To  enforce  what?  To  enforce 
the  prohibition.  To  adopt  appropriate  legisla- 
tion for  correcting  the  effects  of  such  prohibited 
state  laws  and  state  Acts,  and  thus  to  render 
them  effectually  null,  void  and  innocuous.  This 
is  the  legislative  power  conferred  upon  Con- 
fess, and  this  is  the  whole  of  it  It  does  not 
mvest  Congress  with  power  to  legislate  upon 
subjects  which  are  within  the  domain  of  state 
legislation;  but  to  provide  modesof  relief  against 
state  legislation  or  state  action,  of  the  kind  re- 
ferred to.  It  does  not  authorize  Congress  to 
create  a  code  of  municipal  law  for  tiie  regalia- 
tion  of  private  rights;  but  to  provide  modes  of 
redress  against  the  operation  of  state  laws,  and 
the  action  of  state  officers  executive  or  judicial, 
when  these  are  subversive  of  the  fundamental 
rights  specified  in  the  Amendment.  Positive 
rights  and  privileges  are  undoubtedly  secured 
by  the  14th  Amendment;  but  they  are  secured 
by  way  of  prohibition  against  state  laws  and 
state  proceedings  affecting  those  rightsandpriv- 
ileges,  and  by  power  given  to  Congress  to  legis- 
late for  the  purpose  of  carrying  mich  prohibi- 
tion into  effect;  and  such  l^sEition  must,  nec- 
essarily, be  predicated  upon  such  supposed 
state  laws  or  state  proceedmgs,  and  be  duected 
to  the  correction  of  their  operation  and  effect. 
A  quite  full  discussion  of  this  aspect  of  the 
Amendment  may  be  found  in  U.  8.  \.  Oruik- 
thank,  92  U.  S.,642[XXIIL,688];  Va.  v.  Bivet. 
100  U.  S.,  818  [XXV.,  6671.  and  Be  parte  Va., 
lOOU.  8.,889[XXV.,  6761. 

An  apt  illustration  of  this  distinction  maybe 
found  in  some  of  the  provisions  of  the  ori^al 
Constitution.  Take  tiie  subject  of  contracts, 
for  example ;  the  Constitution  prohibited  the 
States  from  passing  any  law  impairing  the  ob- 
ligation of  contracts.  This  did  not  give  to  Con- 
gress power  to  provide  laws  for  the  general  en- 
forcement of  contracts ;  nor  power  to  invest  the 
courts  of  the  United  States  with  jurisdiction 
over  contracts,  so  as  to  enable  parties  to  sue 
upon  them  in  those  courts.  It  did,  however, 
give  the  power  to  provide  remedies  by  which 
the  impurment  of  contracts  by  state  legislation 
might  be  counteracted  and  corrected ;  and  this 
power  was  exerdsed.  The  remedy  which  Con- 
gress actually  provided  was  that  contained  in 
me  26th  section  of  the  Judiciaiy  Act  of  1780 
[1  Stat,  at  L.,  86],  giving  to  the  Supreme  Court 
of  the  United  States  luriadiction  by  writ  of  er- 
ror to  review  the  final  decisions  of  state  courts 
whenever  they  should  sustain  the  validity  of  a 
state  statute  or  authority  alleged  to  be  repug- 
nant to  the  Constitution  or  laws  of  the  United 
States.  By  this  means,  if  a  state  law  was  passed 
impairing  the  obligation  of  a  contract,  and  the 
state  tribunals  sustained  the  validity  of  the  law, 
the  mischief  could  be  corrected  in  this  court. 
The  legislation  of  Congress,  and  the  proceed- 
ings provided  for  under  it,  were  corrective  in 
their  character.  No  attempt  was  made  to  draw 
into  the  United  States  courts  the  litigation  of 
contracts  generally:  and  no  such  attempt  would 
have  been  sustained.  We  do  not  say  that  the 
remedy  provided  was  the  only  one  that  might 
have  be^  provided  in  that  case.  Probably  Con- 
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gress  had  power  to  pass  a  law  giving  to  tiie 
courts  of  the  United  States  direct  jurisdiction 
over  contracts  alleged  to  be  impaired  br  a  state 
law;  and  under  the  broad  proYlsions  of  the  Act 
of  March  8, 1875,  giving  to  the  circuit  courts  ju- 
risdiction of  all  cases  arising  under  the  Consti- 
tution and  laws  of  the  United  States,  it  is  pos- 
sible that  such  jurisdiction  now  exists.  But 
under  that  or  any  other  law  it  must  appear,  as 
well  by  aUegation  as  proof  at  the  trial,  that  the 
Constitution  had  been  violated  by  the  action  of 
the  State  Legislature.  Some  obnoxious  state 
law,  passed  or  that  might  be  passed,  is  neces- 
sary to  be  assumed,  in  order  to  lay  the  founda- 
tion of  any  federal  remedy  in  the  case ;  and  for 
the  very  sufficient  reason,  that  the  constitutional 
prohibition  is  against  itaU  laiet  impairing  the  ob- 
ligation of  contracts. 

And  so  in  the  present  case,  ontQ  some  state 
law  has  been  passed  or  some  state  action  through 
its  ofRcers  or  agents  has  been  taken,  adverse  to 
the  rights  of  dtizens  sought  to  be  protected 
bv  the  14th  Amendment,  no  legislation  of  the 
United  States  under  said  Amendment,  nor  any 
proceeding  under  such  le^slation,  can  be  called 
into  activity;  for  the  prohibitions  of  the  Amend- 
ment are  against  state  laws  and  acts  done  under 
state  authority.  Of  course,  legislation  may  and 
should  be  provided  in  advance  to  meet  the  exi- 
gency when  it  arises ;  but  it  should  be  adapted 
to  the  mischief  and  wrong  which  the  Amend- 
ment vras  intended  to  provide  against ;  and  that 
is,  state  laws,  or  state  action  of  some  kind,  ad- 
verse to  the  rights  of  the  citizen  secured  by  the 
Amendment.  Such  legislation  cannot  properly 
qover  the  whole  domau  of  rights  appertaining 
to  life,  liberty  and  property,  (^fining  them  and 
providing  for  their  vindication.  That  would  be 
to  establish  a  code  of  municipal  law  regulative 
of  all  private  rights  between  man  and  man  in 
society.  It  would  be  to  make  Congress  take  the 
place  of  the  State  Legislatures  and  to  supersede 
them.  It  is  absurd  to  affirm  that,  because  the 
rights  of  life,  liberty  and  property,  which  in- 
clude all  civil  rights  that  men  have,  are,  by  the 
Amendment,  sought  to  be  protected  against 
invasion  on  the  part  of  the  State  without  due 

Srocess'of  law.Congress  may,  therefore.provide 
ue  process  of  law  for  their  vindication  in  every 
case ;  and  that,  because  the  denial  by  a  State  to 
any  persons,  of  the  equal  protection  of  the  laws, 
is  prohibited  by  the  Amendment,  therefore  Con- 
gress may  establish  laws  for  their  equal  protec- 
tion. In  fine,  the  legislation  which  Congress  is 
authorized  to  adopt  in  this  behalf  is  not  gen- 
eral legislation  upon  the  rights  of  the  citizen, 
but  corrective  legislation,  that  is,  such  as  may 
be  necessary  and  proper  for  counteracting  such 
Liws  as  the  States  may  adopt  or  enforce,  and 
which,  by  the  Amendment,  they  are  prohibited 
from  making  or  enforcing,  or  such  acts  and 
proceedings  as  the  States  may  commit  or  take, 
and  which,  by  the  Amendment,  they  are  pro- 
hibited from  committing  or  taking.  It  is  not 
necessary  for  us  to  state,  u  we  could,  what  legis- 
lation would  be  proper  for  Congress  to  adopt 
It  is  sufficient  for  us  to  examine  whether  the 
law  in  question  is  of  that  character. 

An  inspection  of  the  law  shows  that  it  makes 
no  reference  whatever  to  any  supposed  or  ap- 
prehended violation  of  the  14ui  Amendment  on 
the  part  of  the  States.  It  is  not  predicated  on  any 
such  view.    It  proceeds  eEdtr«eti>  to  declare  that 


certain  acts  committed  by  individuals  shall  be 
deemed  offenses,  and  shall  be  prosecuted  and 
punished  by  proceedings  in  Uie  courts  of  th» 
United  States.  It  does  not  profess  to  be  cor- 
rective of  any  constitutional  wrong  committed 
by  the  States ;  it  does  not  make  its  operation  to 
depend  upon  any  such  wrong  committed.  It 
applies  equally  to  cases  arising  in  States  which 
have  the  ;|ustest  laws  respecting  the  personal 
rights  of  citizens,  and  whose  authorities  are  ever 
ready  to  enforce  such  laws,  as  to  those  which 
arise  in  States  that  may  have  violated  the  pro- 
hibition of  the  Amendment.  In  other  words, 
it  steps  into  the  domain  of  local  jurisprudence, 
and  lays  down  rules  for  the  conduct  of  indi- 
viduals in  society  towards  each  other,  and  im- 
poses sanctions  for  the  enforcement  of  those 
rules,  without  referring  in  any  manner  to  any 
supposed  action  of  the  State  or  its  authorities. 

If  this  legislation  is  appropriate  for  enforcing 
the  prohibitions  of  the  Amendment,  it  is  difficult 
to  see  where  it  is  to  stop.  Why  may  not  Con- 
gress with  equal  show  of  anthonty  enact  a  code 
of  laws  for  the  enforcement  and  vindication  of 
all  rights  of  life,  liberty  and  property?  If  it  is 
supposable  that  the  States  may  aepnve  persons 
of  life,  liberty  and  property  without  due  proc- 
ess of  law,  and  the  Amendment  itself  does  sup- 
pose this,  why  should  not  Congress  proceed  at 
once  to  prescribe  due  process  of  law  for  the  pro- 
tection of  every  one  of  these  fundamental  rignts, 
in  every  possible  case,  as  well  as  to  prescribe 
equal  privileges  in  inns,  public  conveyances  and 
theaters?  The  truth  is,  that  the  implication  of 
a  power  to  legislate  in  this  manner  is  based  upon 
the  assumption  that  if  the  States  are  forbidden 
to  legislate  or  act  in  a  particular  way  on  a  par- 
ticular subject,  and  power  is  conferred  upon 
Congress  to  enforce  the  prohibition,  this  gives 
Congress  power  to  legislate  generally  upon  that 
subject,  and  not  merely  power  to  provide  modes 
of  redress  against  such  state  legislation  or  ac- 
tion. The  assumption  is  certainly  unsoimd.  It 
it  is  repugnant  to  the  10th  Amendment  of  the 
Constitution,  which  declares  that  powers  not 
delegated  to  the  United  States  by  the  Constitu- 
tion, nor  prohibited  by  it  to  the  States,  are  re- 
served to  the  States  respectively  or  to  the  peo- 
ple. 

We  have  not  overlooked  the  fact  that  the  4tii 
section  of  the  Act  now  under  consideration  has 
been  held  by  this  court  to  be  constitutional 
That  section  declares  "That  no  citizen,  pos- 
sessing all  other  qualifications  which  are  or  may 
be  prescribed  by  law,  shall  be  disqualified  for 
service  as  grand  or  petit  juror  tn  any  court  of 
the  United  States,  or  of  any  State,  on  aocoont 
of  race,  color  or  previous  condition  of  servi- 
tude; and  any  officer  or  other  person  charged 
with  any  duty  in  the  selection  or  sammonug 
of  jurors  who  shall  exclude  or  fail  to  summon 
any  citizen  for  the  cause  aforesaid,  shall,  on 
conviction  thereof,  be  deemed  guilty  of  a  misde- 
meanor,and  be  flned,not  more  than  $5,000."  In 
.Eb  parU  Va.,  100  U.  S..  389  [XXY.,  «7«],  it 
was  held  that  an  indictment  i^ainst  a  State  of- 
ficer under  this  section  for  exc^ding  persons  of 
color  from  the  jury  list  is  sustainable.  But  a 
moment's  attention  to  its  terms  will  show  that 
the  section  is  entirely  corrective  in  its  character. 
Disqualifications  for  service  on  juries  are  only 
created  by  the  law,  and  the  first  part  of  the  sec- 
tion is  aimed  at  certain  disqu^ying  lawi^ 
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namely:  those  which  make  mere  race  or  color 
«  disqualification;  and  the  2d  clause  is  directed 
against  those  who,  assuming  to  use  the  author- 
ity of  the  State  Government,  carry  into  effect 
auch  a  rale  of  disqualification.  In  the  Virginia 
Com,  the  State,  through  its  ofiBcer,  enforced  a 
rule  of  disouallflcation  which  the  law  was  in- 
tended to  abrogate  and  counteract.  Whether 
the  statute-book  of  the  State  actually  laid  down 
any  such  rule  of  disqualification,  or  not,  the 
State,  through  its  officer,  enforced  such  a  rule; 
and  it  is  agSnst  such  state  action,  through  its 
officers  and  agents,  that  the  last  clause  of  the 
section  is  dirMted.  This  aspect  of  the  law  was 
deemed  sufficient  to  devest  it  of  any  unconsti- 
tutional  character,  and  makes  it  dmer  widely 
from  the  1st  and  dd  sections  of  the  same  Act 
which  we  are  now  considering. 

These  sections,  in  the  objectionable  features 
before  referred  to,  are  different  also  from  the 
law  ordinarily  called  the  "  Civil  Righte  BUI," 
originally  passed  April  9, 1866  (14  Stat,  at  L., 
47],  and  re-enacted  with  some  modifications  in 
sections  16,  17,  18,  of  the  Enforcement  Act, 
passed  May  81, 1870  [16  Stat,  at  L..  140].  That 
ttw,  as  re-enacted,  after  declaringthat  all- per- 
sons within  the  jurisdiction  of  the  United  States 
«hall  have  the  same  right  in  every  State  and 
Territory  to  make  and  enforce  contracts,  to  sue, 
be  parties,  give  evidence  and  to  the  full  and 
-equal  benefit  of  all  laws  and  proceedings  for  the 
Aecurity  of  persons  and  property  as  is  enjoyed 
by  white  citizens,  and  shall  be  subject  to  oke 
punishment,  pains,  penalties,  taxes,  hcenseeand 
exactions  of  every  kind,  and  none  other,  any 
law,  statute,  ordinance,  regulation  or  custom  to 
the  contrary  notwithstanding,  proceeds  to  en- 
«ct  that  any  person  who,  under  color  of  any 
law,  statute,  ordinance,  regulation  or  custom, 
aball  subject  or  cause  to  be  subjected  any  in- 
!babitant  of  any  State  or  Territory  to  the  depri- 
vatioo  of  any  rights  secured  or  protected  by  the 
preiMding  section,  above  quoted,  or  to  different 
ptudshment,  pains  or  penalties,  on  account  of 
such  person  being  an  alien  or  by  reason  of  his 
-color  or  race,  than  is  prescribed  for  the  punish- 
ment of  citizens,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  subject  to  flneand  imprison- 
ment as  specified  in  the  Act  This  law  is  clearly 
-corrective  in  its  character,  intended  to  counter- 
act and  furnish  redress  against  state  laws  and 
Eroccedings,  and  customs  having  the  force  of 
iw,  which  sanction  the  wrongful  acts  specified. 
In  the  Revised  Statutes,  it  Is  true  a  very  im- 
portant clause,  to  wit:  Ae  words  "any  law, 
statute,  ordinance,  regulation  or  custom  to  the 
contrary  notwithstanding,"  which  gave  the  de- 
■daratory  section  its  point  and  eSect,are  omitted; 
but  the  penal  part,  oy  which  the  declaration  is 
-enforced,  and  which  is  really  the  effective  part 
of  the  law,  retains  the  reference  to  state  laws, 
by  making  the  penalty  applv  only  to  those  who 
should  subject  parties  to  a  deprivation  of  their 
rights  under  color  of  any  statute.ordinance,  cus- 
tom, etc.,  of  any  State  or  Territory,  thus  pre- 
aerving  the  corrective  character  of  the  legtsla- 
tion.     K.  S.,  sees.  1977,  1978,  1979,  5510.    The 
-Civfl  Rights  Bill  here  referred  to  is  analogous 
in  its  character  to  what  a  law  would  have  been 
under  the  original  Constitution,  declaring  that 
the  validltv  of  contracts  should  not  be  impaired, 
and  that  if  any  person  bound  by  a  contract 
.should  refuse  to  comply  with  it,  under  color  or 
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pretense  that  it  had  been  rendered  void  or  in- 
valid by  a  state  law,  he  should  be  liable  to  an 
action  upon  it  in  the  courts  of  the  United  States, 
with  the  addition  of  a  penalty  for  setting  up 
such  an  unjust  and  unconstitutional  defense. 

In  this  connection  it  is  proper  to  state  that 
civQ  rights,  such  a»are  guarantied  by  the  Con- 
stitution against  state  aggression,  cannot  be  im- 
paired by  the  wrongful  acts  of  individuals,  un- 
supported by  state  authority  in  the  shape  of 
laws,  customs  or  judicial  or  executive  proceed- 
ings. The  wrongful  act  of  an  individual,  im- 
supported  J>y  any  such  authority,  is  simply  a 
private  wrong,  or  a  crime  of  that  individual; 
an  invasion  of  the  rights  of  the  lnjur«i  party, 
it  is  true,  whether  wey  affect  his  person,  bis 
property  or  his  reputation;  but  if  not  sanctioned 
in  some  way  by  the  State,  or  not  done  under 
state  authority,  his  rights  remain  in  full  force, 
and  may  presumably  be  vindicated  by  resort  to 
the  laws  of  the  State  for  redress.  An  individ- 
ual cannot  deprive  a  man  of  his  rightto  vote, 
to  hold  property,  to  buy  and  to  seU,  to  sue  in 
the  courts  or  to  be  a  witness  or  a  juror;  he 
may,  by  force  or  fraud,  interfere  with  the  en- 
joyment of  the  right  in  a  particular  case;  he 
may  commit  an  assault  agamst  the  person,  or 
commit  murder,  or  use  ruffian  violence  at  the 
polls,  or  slander  the  goo^  name  of  a  fellow  cit- 
ben;  but,  unless  protected  in  these  wrongful 
acts  by  some  shield  of  state  law  or  state  author- 
ity, he  cannot  destroy  or  injure  the  right;  bo 
■wtU  only  render  himself  amenable  to  satisfac- 
tion or  punishment;  and  amenable  therefor  to 
the  laws  of  the  State  where  the  wrongful  acts 
are  committed.  Hence,  in  all  those  cases  where 
tibe  Constitution  seeks  to  protect  the  rights  of 
the  citizen  against  discriminative  and  unjust 
laws  of  the  State  by  prohibiting  such  laws,  it  is 
not  individual  offenses,  but  abrogation  and  de- 
nial of  rights,  which  it  denounces,  and  for 
which  it  dothes  the  Congress  with  power  to 
provide  a  remedv.  This  abrogation  and  denial 
of  rights,  for  which  the  States  idone  were  or 
could  be  responsible,  was  the  great  seminal  and 
fundamental  wrong  which  was  intended  to  be 
remedied.  And  the  remedy  to  be  provided  must 
necessarily  be  predicated  upon  that  wrong.  It 
must  assume  that  in  the  cases  provided  for,  the 
evil  or  wrong  actually  committed  rests  upon 
some  state  law  or  state  authority  for  its  excuse 
and  perpetration. 

Of  course,  these  remarks  do  not  apply  to  those 
cases  in  which  Congress  is  clothed  with  direct 
and  plenary  powers  of  legislation  over  the 
whole  subject,  accompanied  with  an  express  or 
implied  denial  of  such  power  to  thf  States,  ns 
in  the  regulation  of  commerce  with  foreign  Na- 
tions, among  the  several  States,  and  with  the 
Indian  Tribes,  the  coining  of  money,  the  es- 
tablishment of  postoffices  and  post-roads,  the 
declaring  of  war,  etc.  In  these  cases.  Congress 
has  power  to  pass  laws  for  regulating  the  sub- 
jects specified  in  every  detail,  and  the  conduct 
and  transactions  of  individuals  in  respect  there- 
of. But  where  a  subject  is  not  submitted  to 
the  general  legislative  power  of  Congress,  but 
is  only  submitted  thereto  for  the  purpose  of 
rendering  effective  some  prohibition  against 
particular  state  legislation  or  state  action  in  ref- 
erence to  that  subject,  the  power  given  is  lim- 
ited bv  its  object,  and  any  legislation  by  Con- 
gress m  the  matter  must  nec^sarily  be  correct- 
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ive  In  its  character,  adapted  to  counteract  and 
redress  the  operation  of  such  prohibited  state 
laws  or  procMdings  of  state  officers. 

If  the  principles  of  interpretation  which  we 
have  laid  down  are  correct,  as  we  deem  them  to 
he,  and  they  are  In  accord  with  the  principles 
laid  down  in  the  cases  b«fore  referred  to,  as 
well  as  in  the  recent  case  of  U.  8.  v.  Earru 
[anU,  290],  decided  at  the  last  Term  of  this 
court,  it  is  clear  that  the  law  in  question  can- 
not bie  sustained  by  any  grant  of  legislative 
power  made  to  Congress  by  the  14th  Amend- 
ment. That  Amendment  prohibits  the  States 
from  denying  to  any  person  the  eQual  protec- 
tion of  the  uws,  and  declares  that  Congress 
shall  have  power  to  enforce,  by  appropriate  leg- 
islation, the  provislonsof  the  Amendment.  The 
law  to  question,  without  any  reference  to  ad- 
verse state  legidation  on  the  subject,  declares 
that  all  persons  shall  be  entitled  to  equal  ac- 
commodations and  privileges  of  inns,  public 
conveyances  and  places  of  public  amusement, 
and  imposes  a  penalty  upon  any  individual  who 
shall  deny  to  any  citizen  such  equal  accommoda- 
tions and  privileges.  This  is  not  corrective  legis- 
lation; itisprimary  and  direct;  it  takes  immedi- 
ate and  absolute  possession  of  the  subject  of  the 
right  of  admission  to  inns,  public  conveyances 
and  places  of  amusement.  It  supersedes  and 
dispbcea  state  legislation  on  the  same  subject, 
or  only  allows  it  permissive  force.  It  ignores 
such  legiedation,  and  assumes  that  the  matter  is 
one  that  belongs  to  the  domain  of  national  reg- 
ulation. Whether  it  would  not  have  been  a 
more  effective  protection  of  the  rights  of  citi- 
zens to  have  clothed  Congress  with  plenary 
power  over  the  whole  subject,  is  not  now  the 
question.  What  we  have  to  decide  is,  whether 
such  plenary  power  has  been  conferred  upon 
Congress  by  the  14Ui  Amendment;  and,  in  our 
judgment,  it  has  not. 

We  have  discussed  the  question  presented  by 
the  law,  on  the  assumption  that  a  right  to  enjoy 
equal  accommodations  and  privileges  in  all  inns, 
public  conveyances  and  plaices  of  public  amuse- 
ment, is  one  of  the  essential  rights  of  the  citizen 
which  no  State  can  abridge  or  interfere  with. 
Whether  it  is  such  a  right  or  not,  is  a  different 
question,  which,  in  the  view  we  have  taken  of 
ue  validity  of  the  law  on  the  ground  already 
stated,  it  is  not  necessary  to  examine. 

We  have  also  discussed  the  validity  of  the 
law  in  reference  to  cases  arising  in  the  States 
only  J  and  not  in  reference  to  cases  arising  in  the 
Territories  or  the  District  of  Columbia,  which 
are  subject  to  the  plenary  legislation  of  Con- 
press  in  every  branch  of  municipal  regulation. 
Whether  the  law  would  be  a  valid  one  as  ap- 
plied to  the  Territories  and  the  District,  is  not  a 
question  for  consideration  in  the  cases  before 
us;  they  all  being  cases  arising  within  the  lim- 
its of  States.  And  whether  Congress,  in  the  ex- 
ercise of  its  power  to  regulate  commerce 
amongst  the  several  States,  might  or  might  not 
pass  a  law  regulating  rights  in  public  convey- 
ances passing  from  one  btate  to  another,  is  also 
a  question  which  is  not  now  before  us,  as  the 
sections  in  question  are  not  conceived  in  any 
such  view. 

But  the  power  of  Congress  to  adopt  direct 
and  primary,  as  distingui&ed  from  corrective, 
legislation  on  the  subject  in  hand,  is  sought,  in 
the  second  place,  from  the  18th  Amendment, 
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which  abolishes  slavery.  This  Amendment  de- 
clares "That  neither  slavery  nor  involuntary 
servitude,  except  as  a  punishment  for  crime, 
whereof  the  party  shaU  have  been  duly  con- 
victed, shall  exist  within  the  United  States,  or 
any  place  subject  to  their  jurisdiction;"  ai^  it 
gives  Congress  power  to  enforce  the  Amend- 
ment by  appropriate  legislation. 

This  Amendment,  as  well  as  the  14th,  is  un- 
doubtedly self-executing  without  any  ancillary 
legislation,  so  far  as  its  terms  are  applicable  to 
any  existing  state  of  circumstances.  By  its  own 
unaided  force  and  effect,  it  abolishea  daveiy 
and  established  universal  freedom.  Still,  I^- 
islation  may  be  necessary  and  proper  to  meet 
all  the  various  cases  and  circumstances  to  be 
affected  by  it,  and  to  prescribe  proper  modes  of 
redress  for  its  violation  in  letter  or  spirit.  And 
such  legislation  may  be  primary  and  direct  in 
its  character;  for  the  Amendment  is  not  amere 

grohibition  of  state  laws  establishing  or  uphold- 
ig  slavery,  but  an  absolute  decu^ation  that 
slavery  or  involuntary  servitude  shall  not  exist 
in  any  part  of  the  United  States. 

It  18  true,  that  slavery  cannot  exist  witho>at 
law,  any  more  than  property  in  lands  and  goods 
can  exist  without  law;  and,  therefore,  the  18th 
Amendment  may  be  r»|[arded  as  nolUfying  all 
state  laws  which  establish  or  uphold  slavery. 
But  it  has  a  reflex  character  also,  establishing 
and  decreeing  universal  civil  and  political  free- 
dom throughout  the  United  States;  and  it  is  as- 
sumed that  the  power  vested  in  Congress  to  en- 
force tiie  article  by  appropriate  legislation, 
clothes  Congress  with  power  to  pass  all  laws 
necessary  and  proper  for  abolishing^  all  badges 
and  incidents  of  slavey  in  the  United  States; 
and  upon  tliis  assumption  it  is  claimed  that  this 
is  sufficient  authority  for  declaring  by  law  that 
all  persons  shall  have  equalaccommodations  and 
privileges  in  all  inns,  public  conveyances  and 

g laces  of  public  amusement;  the  argument  be- 
ig,  that  the  denial  of  such  equal  accommoda- 
tions and  privileges  is,  in  itself,  a  subjection  to 
a  species  of  servitude  within  the  meaning  of  the 
Amendment.  Conceding  the  major  proposition 
to  be  true,  that  Congress  has  a  right  to  enact  all 
necessary  and  proper  laws  for  we  obliteration 
and  prevention  ox  slavery  with  all  its  badges 
and  incidents.is  the  minor  proposition  also  true, 
that  the  denial  to  any  person  of  admission  to 
the  accommodations  and  privileges  of  an  inn, 
a  public  conveyance  or  a  theater,  does  subject 
that  person  to  any  form  of  servitude,  or  tend  to 
fasten  upon  him  any  badge  of  slavery?  If  it 
does  not,  then  power  to  pass  the  law  is  not  found 
in  the  13th  Amendment 

In  a  very  able  and  learned  presentation  of  the 
cognate  question  as  to  the  extent  of  the  rights, 
pnvileges  and  immunities  of  citizens  which  can- 
not rightfully  be  abridged  by  state  laws  under 
the  14th  Amendment,  made  in  a  former  case,  a 
long  list  of  burdens  and  disabilities  of  a  servile 
cha^ter,incident  to  feudal  vassalage  inFrance, 
and  which  were  abolished  by  the  decrees  of  the 
national  assembly,  was  presented  for  the  par- 
pose  of  showing  tiiat  all  inequalities  and  ob- 
servances exacted  by  one  man  from  another, 
were  servitudes,  or  badges  of  slavery,  whidt  a 
great  Nation,  in  its  effort  to  establish  univoaal 
liberty,  made  haste  to  wifje  out  and  destroy. 
But  these  were  servitudes  imposed  by  the  old 
law,  or  by  long  custom  which  had  the  tcxix  at 
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law,  and  exacted  by  one  man  from  another  with- 
out the  tatter's  consent.  Should  any  such  servi- 
tudes be  imposed  by  a  state  law,  there  can  be 
no  doubt  that  the  law  would  be  repugnant  to 
the  14tb,  no  less  than  to  the  18th  Amendment; 
nor  any  greater  doubt  that  Congress  has  ade- 
quate power  to  forbid  any  such  servitude  from 
being  exacted.  - 

But  is  there  any  similarity  between  guch 
servitudes  and  a  denial  by  the  owner  of  an  inn, 
a  public  conveyance,  or  a  theater,  of  its  accom- 
modations and  privileges  to  an  individual,  even 
though  the  denial  be  founded  on  the  race  or 
color  of  that  individual  ?  Where  does  any  slav- 
ery or  servitude,  or  badge  of  either,  arise  from 
such  an  act  of  denial?  Whether  it  might  not 
be  a  denial  of  a  right  which,  if  sanctioned  by 
the  state  law,  womd  be  obnoxions  to  the  pro- 
hibitions of  the  14tb  Amendment,  is  another 
Saestion.  But  what  has  it  to  do  with  the  ques- 
on  of  slavery? 

It  may  be  that,  by  the  Black  Code,  as  it  was 
called,  in  the  times  when  slavery  prevailed,  the 
proprietors  of  inns  and  public  conveyances  were 
forbidden  to  receivepenons  of  the  African  race, 
because  it  might  assist  slaves  to  escape  from  the 
control  of  thehr  masters.  This  was  merely  a 
means  of  preventing  such  escapes,  and  was  no 
part  of  the  servitude  itself.  A  law  of  that  kind 
could  not  have  any  such  object  now,  however 
Justly  it  might  be  deemed  an  invasion  of  the 
party's  legal  right  as  a  citizen,  and  amenable 
to  the  prohibitions  of  the  14th  Amendment. 

The  long  existence  of  African  slavery  in  this 
country  gave  us  very  distinct  notions  of  what 
it  was,  and  what  were  its  necessary  incidents. 
Compulsory  service  of  the  slave  for  the  benefit 
of  the  master,  restraint  of  his  movements  ex- 
cept by  the  master's  will,  disability  to  hold  prop 
erfy,  to  make  contracts,  to  have  a  standing  in 
court,  to  be  a  witness  against  a  white  person, 
and  audi  like  burdens  and  incapacities  were  the 
inseparable  incidents  of  the  institution.  Severer 
pmuahments  for  crimes  were  imposed  on  the 
slave  than  on  free  persons  guilty  of  the  same 
offenses.    Congress,  as  we  have  seen,  by  the 
Civil  Rights  Bill  of  1866,  passed  in  view  of  the 
18tb  Amendment,  before  the  14th  was  adopted, 
undertook  to  wipe  out  these  burdens  and  disa- 
bflities,  the  necessary  incidents  of  slavery,  con- 
stituting its  substance  and  visible  form;  and  to 
secure  to  all  citizens  of  every  race  and  color, 
and  without  regard  to  previous  servitude,  those 
fundamental  rights  which  are  the  essence  of 
civil  freedom,  namely:  the  same  right  to  make 
and  enforce  contracts,  to  sue,  be  parties,  give 
evidence,  and  to  inherit,  purchase,  lease,  sell 
and  convCT  property,  as  is  enjoined  by  white 
citizens.  Whether  this  legislation  was  ruUy  au- 
thorized by  the  13th  Amendment  alone,  with- 
out the  support  which  it  afterwards  received 
from  the  14tn  Amendment,  after  the  adoption 
of  which  it  was  re-enacted  with  some  additions, 
it  is  not  necessary  to  inquire.    It  is  referred  to 
for  the  purpose  of  showing  that  at  that  time,  in 
1866,  Congress  did  not  assume,  under  the  au- 
thority given  by  the  18th  Amendment,  to  adjust 
what  may  be  called  the  social  rights  of  men  and 
races  in  the  community;  but  only  to  declare 
and  vindicate  those  fundamental  rights  which 
appertain  to  the  essence  of  citizenship,  and  the 
enjoyment  or  deprivation  of  which  constitutes  | 
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the  essential  distinction  between  freedom  and 
slavery. 

We  must  not  forget  that  the  province  and 
scope  of  the  18th  and  14th  Amendments  are 
different ;  the  former  simply  abolished  slavery; 
the  latter  prohibited  the  States  from  abridging^ 
the  privileges  or  immunities  of  citizens  ot  the 
United  States,  by  depriving  them  of  life,  liberty 
or  property  wiuout  due  process  of  law,  and 
from  denymg  to  any  the  equal  protection  of  the 
laws.  The  Amendments  are  different,  and  the 
powers  of  Congress  under  them  are  different. 
What  Congress  has  power  to  do  under  one,  it 
may  not  have  power  to  do  under  the  other. 
Under  the  13th  Amendment,  it  has  only  to  do 
with  slavery  and  ita  incidents.  Under  the  14tb 
Amendment,  it  has  power  to  counteract  and 
render  nugatory  all  state  laws  and  proceedings 
which  have  the  effect  to  abridge  any  of  the  priv- 
ileges or  immunities  of  citizens  of  the  United 
States,  or  to  deprive  them  of  life,  liberty  or 
property  without  due  process  of  law,  or  to  deny 
to  any  of  them  the  equal  protection  of  the  lawb. 
Under  the  18th  Amendment,  the  legislation,  so 
far  as  necessary  or  proper  to  eradicate  all  forma 
and  incidents  of  slavery  and  involuntary  serv- 
itude, may  be  direct  and  primary,  operating 
upon  the  acts  of  individiuls,  whether  sanc- 
tioned by  state  legislation  or  not ;  under  the 
14th,  as  we  have  already  shown,  it  must  neces- 
sarily be  and  can  only  be  corrective  in  its  char- 
acter, addressed  to  counteract  and  afford  relief 
against  state  regulations  or  proceedings. 

The  only  question  under  the  present  head, 
therefore.  Is,  whether  the  refusal  to  any  persons 
of  the  accommodations  of  an  inn  or  a  public 
conveyance  or  a  place  of  public  amusement,  by 
an  individual  and  without  any  sanction  or  sup- 

gort  from  any  state  law  or  regulation,  does  in- 
let upon  such  persons  any  manner  of  serv- 
itude, or  form  of  slavery,  as  those  terms  are  un- 
derstood in  this  country  ?  Many  wrongs  may 
be  obnozioDS  to  the  prohibitions  of  ue  14ui 
Amendment  which  are  not,  in  any  tost  sense,  in- 
cidents or  elements  of  slavery.  Such,  for  ex- 
ample, would  be  the  taking  of  private  property 
witiiout  due  process  of  law;  or  allowing  persons 
who  have  committed  certain  crimes,  horse  steal- 
ing, for  example,  to  be  seized  and  hung  by  the 
poite  comitatut  without  regular  trial;  or  denying 
to  any  person  or  class  of  persons  the  right  to 
pursue  any  peaceful  avocations  allowed  to  oth- 
ers. What  is  called  "class  legislation  "  would 
belong  to  this  category,  and  would  be  obnox- 
ious to  the  prohibitions  of  the  14th  Amendment, 
but  would  not  necessarily  be  so  to  the  13th, 
when  not  involving  the  idea  of  any  subjection 
of  one  man  to  anouier.  The  18th  Amendment 
has  respect,  not  to  distinctions  of  race  or  class 
or  color,  but  to  slavery.  The  14th  Amendment 
extends  its  protection  to  races  and  classes,  and 
prohibits  any  state  legislation  which  has  the 
effect  of  denying  to  any  race  or  class  or  to  any 
individual,  the  equal  protection  of  the  laws. 

Now,  conceding,  for  the  sake  of  the  argu- 
ment, that  the  admission  to  an  inn,  a  publio 
conveyance  or  a  place  of  public  amusement,  on 
equal  terms  with  all  other  citizens,  is  the  right 
of  every  man  and  all  classes  of  men,  is  it  any 
more  than  one  of  those  rights  which  the  State» 
by  the  14th  Amendment  are  forbidden  to  deny 
to  any  person  ?    And  is  the  Constitution  vio- 
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lated  nnta  the  denial  of  the  right  has  some  state 
sanction  or  authority  T  Can  the  act  of  a  mere 
individual,  the  owner  of  the  inn,  the  |)uhlic  con- 
veyance or  place  of  amusement,  refusing  the  ac- 
commodation, be  justly  regarded  as  imposing 
any  badge  of  slavery  or  servitude  upon  the  ap- 
plicant, or  only  as  inflicting  an  ordinary  dvil 
injurj',  properly  cognizable  by  the  laws  of  the 
State,  and  presumably  subject  to  redress  by 
those  laws  until  the  contrary  appears  ? 

After  giving  to  these  questions  all  the  consid- 
eration which  their  importance  demands,  we  are 
forced  to  the  conclusion  that  such  an  act  of  re- 
fusal has  nothing  to  do  with  slavery  or  involun- 
tarv  servitude,  and  that  if  it  is  violative  of  any 
right  of  the  party,  his  redress  is  to  be  sought 
under  the  laws  of  the  State ;  or  if  those  laws  are 
adverse  to  his  rights  and  do  not  protect  him,  bis 
remedy  will  be  found  in  the  corrective  legisla- 
tion which  Congress  has  adopted,  or  may  adopt, 
for  counteracting  the  eCfect  of  state  laws,  or 
state  action,  prohibited  by  the  14th  Amend- 
ment. It  would  be  running  the  slavery  argu- 
ment into  the  ground,  to  mue  it  apply  to  evenr 
act  of  discrimination  which  a  person  may  see  nt 
to  make  as  to  the  ^ests  he  will  entertain,  or  as 
to  the  people  he  will  take  into  his  coach  or  cab 
or  car,  or  admit  tohlsconcertortheater,  ordeal 
with  in  other  matters  of  intercourse  or  business. 
Innkeepers  and  public  carrieis,  by  the  laws  of 
all  the  States,  so  far  as  we  are  aware,  are  bound, 
to  the  extent  of  their  facilities,  to  furnish  proper 
accommodation  to  all  unobjectionable  persons 
who  in  good  faith  apply  for  them.  If  the  laws 
themselves  make  any  unjust  discrimination, 
amenable  to  the  prohibitions  of  the  14th  Amend- 
ment, Congress  has  full  power  to  afford  a  rem- 
«dy,  under  that  Amendment  and  in  accordance 
with  it. 

When  a  man  has  emeived  from  slavery,  and 
by  the  aid  of  beneficent  regulation  has  shaken 
off  the  inseparable  concomitants  of  that  state, 
there  must  be  some  stage  in  the  progress  of  his 
elevation  when  he  takes  the  rank  of  a  mere  cit- 
izen, and  ceases  to  be  the  special  favorite  of  the 
laws,  and  when  his  rights,  as  a  citizen  or  a  man, 
are  to  be  protected  In  the  ordinary  modes  by 
which  other  men's  rights  are  protected.  There 
were  thousands  of  free  colored  people  in  this 
country  before  the  abolition  of  slavery,  enjoying 
all  the  essential  rights  of  life,  Uberty  and  prop- 
erty the  same  as  white  citizens ;  yet  no  one,  at 
that  time,  thought  that  it  was  any  invasion  of 
their  personal  ttatua  as  freemen  because  they 
were  not  admitted  to  all  the  privileges  enjoyed 
by  white  citizens,  or  because  they  were  sub- 
jected to  discriminations  in  the  enjoyment  of  ac- 
commodations in  inns,  public  conveyances  and 
places  of  amusement.  Mere  discriminations  on 
account  of  race  or  color  were  not  regarded  as 
badges  of  slaverv.  If,  since  that  time,  the  en- 
joyment of  equal  rights  in  all  these  respects  has 
b^me  established  by  constitutional  enact- 
ment, it  is  not  by  force  of  the  18th  Amendment, 
which  merely  abolishes  alaveiy,  but  by  force  of 
the  14th  and  15th  Amendments. 

On  the  whole  we  are  of  opinion,  that  no  coun- 
tenance of  authority  for  the  passage  of  the  law 
in  question  can  be  found  in  either  the  18th  or 
14th  Amendment  of  the  Constitution ;  and  no 
other  ground  of  authority  for  its  passage  being 
mggested,  it  must  necessarily  be  declared  void,  | 
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races  and  theaters ;  but  that  such  enjoyment 
sball  not  be  subject  to  conditions  applicable  only 
to  citizens  of  a  particular  race  or  color,  or  y^ho 
bad  been  in  a  pievious  condition  of  servitude. 
The  effect  of  the  statute,  the  court  says,  is,  that 
colored  citizens,  whether  formerly  slaves  or  not, 
and  citizens  of  other  races,  shall  have  the  same 
accommodations  and  privileges  in  all  inns,  pub- 
lic conveyances  and  places  of  amusement  as  are 
enjoyed  by  white  persons;  and  tiee  verta. 

The  court  adiudges,  I  think  erroneously,  that 
Congress  is  without  power,  under  either  the 
18th  or  14th  Amendment,to  establish  such  regu- 
lations, and  that  the  1st  and  2d  sections  of  the 
statute  are,  in  aU  their  parts,  unconstitutional 
and  void. 

Whether  the  legislative  department  of  the  gov- 
ernment has  transcended  the  limits  of  its  con- 
stitutional powers,  "  Is  at  all  times, "  said  this 
court  in  Fletcher  y.  Peck,  6  Cranch,  128,  "a  ques- 
tion of  much  delicacy,  which  ought  seldom,  if 
ever,  to  be  decided  in  tiie  affirmative,  in  a  doubt- 
ful case.  »  •  •  The  opposition  between  the 
Constitution  and  the  law  should  be  such  that 
the  judge  feels  a  clear  and  strong  conviction  of 
their  incompatibility  with  each  other.  "  More 
recentlT  in  Sinking  Fund  Catet,  09  U.  8.,  718, 
we  said:  "It  is  our  duty,  when  required  fai  the 
regular  course  of  judicial  proceedings,  to  de- 
clare an  Act  of  Congress  void  if  not  within  the 
legislative  power  of  the  United  Stiites,  but  this 
declaration  should  never  be  made  except  in  a 
clear  case.  Every  possible  presumption  is  in 
favor  of  the  validity  of  a  statute,  and  this  con- 
tinues until  the  contrary  is  siiown  beyond  a  ra- 
tional doubt.  One  branch  of  the  government 
cannot  encroach  on  the  domain  of  another  with- 
otit  danger.  The  safety  of  our  institutions  de- 
pends in  no  small  degree  on  a  strict  observance 
of  this  salutary  rule." 

Before  considering  the  language  and  scope  of 
these  Amendments  it  will  be  proper  to  recall  the 
relations  subsisting,  prior  to  their  adoption,  be- 
tween the  National  Ctovemment  and  the  institu- 
tion of  slavery,  as  indicated  by  the  provisions 
ol  the  Constitution,  the  legislation  of  Congress, 
and  the  decisions  of  this  court.  In  this  mode 
we  may  obtain  keys  with  which  to  open  the 
mind  of  the  people,  and  discover  the  thought 
intended  to  be  expressed. 

In  section  2  of  article  IV.  of  the  Constitution 
ft  was  provided  that  "No  person  held  to  service 
or  labor  in  one  State,  under  the  laws  thereof, 
escaping  into  another,  shall,  in  consequence  of 
any  law  or  regulation  therein,  be  discharged 
from  such  service  or  labor,  but  shall  be  deliv- 
ered np  on  claim  of  the  party  to  whom  such 
service  or  labor  may  be  due."  Under  the  au- 
thority of  this  clause.  Congress  passed  the  Fugi- 
tive Slave  Law  of  1798,  establishing  a  mode  for 
the  recovery  of  fugitive  slaves,  and  prescribing 
a  penalty  against  any  person  who  should  know- 
ingly and  willingly  otetruct  or  hinder  the  mas- 
ter, his  agent,  or  attorney,  in  seizing,  arresting 
and  recovering  the  fugitive,  or  who  should  res- 
cue tbe  fugitive  from  him,  or  who  should  har- 
bor or  conceal  the  slave  afternoticethathe  was 
a  fugitive. 

In  I^gg  v.  Gommonwealth  of  Penntylmnia, 
16  Pet. .  589,  this  court  had  occasion  to  define 
the  povrers  and  duties  of  Congress  in  reference 
to  fugitives  from  labor.  Speaking  by  Mr.  Juttiee 
Story  it  laid  down  these  propositions  : 
IttS  V.  S.  V.  S..  Book  37 


That  a  clause  of  the  Constitution  conferring 
a  right  should  not  be  so  construed  as  to  make  it 
shaoowy,  or  unsubstantial,  or  leave  the  citizen 
without  a  remedial  power  adequate  for  its  pro- 
tection, when  another  construction  equally  ac- 
cordant with  the  words  and  the  sense  in  which 
they  were  used,  would  enforce  and  protect  the 
right  granted ; 

That  Congress  is  not  restricted  to  legislation 
for  the  execution  of  its  expressly  granted  pow- 
ers; but,  for  the  protection  of  rights  guarantied 
by  the  Constitution,  may  employ  such  means, 
not  prohibited,  as  are  necessary  and  proper,  or 
such  as  are  appropriate,  to  attain  the  ends  pro- 
posed; 

That  the  Constitution  recognized  the  master's 
right  of  property  in  his  fugitive  slave  and,  as 
incidental  thereto,  the  right  of  seizing  and  re- 
covering him,  regardless  of  any  state  law,  or 
regulation,  or  local  custom  whatsoever;  and. 

That  the  right  of  the  master  to  have  his  slave, 
thus  escaping.delivered  up  on  claim,bein^  guar- 
antied by  the  Constitution,  the  fair  impbcation 
was  that  the  National  Government  was  clothed 
with  appropriate  authority  and  functions  to  en- 
force it. 

The  court  said:  "The  fundamental  principle, 
applicable  to  all  cases  of  this  sort,  would  seem 
to  be  that  when  the  end  is  required  the  means 
are  given,  and  when  the  duty  is  enjoined  the 
ability  to  perform  it  is  contemplated  to  exist  on 
the  part  of  the  functionary  to  whom  it  is  in- 
trusted." Again:  "It  would  be  a  strange  anom- 
aly and  forced  construction  to  suppose  that 
the  National  Government  meant  to  rely  for  the 
due  fulfillment  of  its  own  proper  duties,  and  the 
rights  which  it  intended  to  secure,  upon  state 
legislation,  and  not  upon  that  of  the  Union.  A 
fortiori,  it  would  be  more  objectionable  to  sup- 
pose that  a  power  which  was  to  be  the  same 
throughout  the  Union,  should  be  confided  to 
state  sovereignty  which  could  not  rightfully  act 
beyond  its  own  territorial  limits." 

Tlie  Act  of  1798  was,  upon  these  grounds, 
adjudged  to  be  a  constitutional  ezercisis  of  the 
powers  of  Congress. 

It  is  to  be  observed  from  the  report  of  Priggi 
Cote  that  Pennsylvania,  by  her  Attomej-Qen- 
eral,  pressed  the  argument  that  the  obhgation 
to  surrender  fugitive  slaves  was  on  the  States 
and  for  the  States,  subject  to  the  restriction 
that  they  should  not  pass  laws  or  establish  regu- 
lations liberating  such  fugitives;  that  the  Con- 
stitution did  not  take  from  the  States  the  right 
to  determine  the  ttahu  of  all  persons  within 
their  respective  jurisdictions;  that  it  was  for  the 
State  in  which  the  alleged  fugitive  was  found 
to  determine,  through  her  courts  or  in  such 
modes  as  she  prescril}ed,  whether  the  person 
arrested  was,  in  fact,  a  freeman  or  a  fugitive 
slave;  that  the  sole  power  of  the  General  Gov- 
ernment in  the  premises  was,  by  judicial  instru- 
mentality, to  restrain  and  correct,  not  to  forbid 
and  prevent  in  the  absence  of  hostile  state  ac- 
tion; and  that  for  the  General  Gk>vemment  to 
assume  primary  authority  to  legislate  on  the 
subject  of  fugitive  slaves,  to  the  exclusion  of  the 
States,  would  be  a  dangerous  encroachment  on 
state  sovereignty.  But  to  such  suggestions  this 
court  turned  a  deaf  ear,  and  adjudged  that  pri- 
mary legislation  by  Congress  to  enforce  the 
master's  right  was  authorued  by  the  Constitu- 
tion. 
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We  next  come  to  the  Fugitive  Slave  Act  of 
1850,  the  constitutionality  of  which  rested,  aa  did 
that  of  1793,  solely  upon  the  implied  power  of 
Congress  to  enforce  the  master's  rights.  The 
provisions  of  that  Act  were  far  in  advance  of 
previous  legislation.  They  placed  at  the  disposal 
of  the  master  seeking  to  recover  his  fugitive 
slave,  substantially  the  whole  power  of  the  Na- 
tion. It  invested  commissioners,  appointed  im- 
der  the  Act,  with  power  to  summon  the  potte 
eomitatut  for  the  enforcement  of  its  provisions, 
and  commanded  all  good  citizens  to  assist  in  its 
prompt  and  efficient  execution  whenever  their 
services  were  required  as  part  of  the  posie  eom- 
itatut. Without  going  into  the  details  of  that 
Act,  it  is  sufficient  to  say  that  Congress  omitted 
from  it  nothing  which  the  utmost  ingenuity 
could  suggest  as  essential  to  the  successful  en- 
forcement of  the  master's  claim  to  recover  his 
fugitive  slave.  And  this  court,  in  ANeman  v. 
Booth,  21  How.,  606  [62  U.  8.,  XVI.,  169].  ad- 
judged it  to  be  "in  all  of  its  provisions  fully  an- 
thonzcdbythe  Constitution  of  theUnitedStates." 

The  only  other  ca8e,prior  to  theadoption  of  the 
recent  amendments,  to  which  reference  will  be 
made,  is  that  of  DredScott  v.  Sandford,  19  How., 
S99|;60U.S.,Xy.,6681.  That  case  was  instituted 
in  a  Circuit  Court  of  tne  United  States  by  Dred 
Scott,  claiming  to  be  a  citizen  of  Missouri, the  de- 
fendant being  a  citizen  of  another  State.  Its  ob- 
ject was  to  assert  the  titleof  himself  and  family 
to  freedom.  The  defendant  pleadedin  abatement 
that  Scott — being  of  African  descent,  whose  an- 
cestors, of  pure  African  blood,  were  brought 
into  this  country  and  sold  as  slaves — was  not 
a  citiien.  The  only  matter  in  issue,  said  the 
court,  was  whether  the  descendants  of  slaves 
thus  imported  and  sold,  when  they  should  be 
emancipated,  or  who  were  bom  of  parents  who 
had  become  free  before  their  birth.are  citizens  of 
a  State  in  the  sense  in  which  the  word  "citizen  " 
is  used  in  the  Constitution  of  the  United  States. 

In  determining  that  question,  the  court  insti- 
tuted an  inquiry  as  to  who  were  citizens  of  the 
several  States  at  the  adoption  of  the  Constitu- 
tion, and  who,  at  that  time,  were  recognized  as 
the  people  whose  rights  and  liberties  had  been 
violated  by  the  British  Government.  The  result 
was  a  declaration  by  this  court,  speaking  by 
Ghitf  JutUee  Taney,  that  the-  legislation  and 
histories  of  the  times  and  the  language  used  in 
the  Declaration  of  Independence,snowed  "That 
neither  the  class  of  persons  who  had  been  im- 
ported as  slaves,  nor  their  descendants,  whether 
they  had  become  free  or  not,  were  then  ac- 
knowledged as  a  part  of  the  people,  nor  in- 
tended to  be  included  in  the  general  words 
used  in  that  instrument;" that  "they  bad  for 
more  than  a  century  before  been  regarded  as 
beings  of  an  inferior  race,  and  altogemer  unfit 
to  associate  with  the  white  race,  either  in  social 
or  political  relations,  and  so  far  inferior  that 
they  had  no  rights  which  the  white  man  was 
bound  to  respect,  and  that  the  negro  might 
Justly  and  lawfully  be  reduced  to  slavery  for 
his  benefit;"  that  he  was  "bought  and  sold,  and 
treated  as  an  ordinary  article  of  merchandise 
and  traffic,  whenever  a  profit  could  be  made  by 
it;"  and  that "  this  opinion  was  at  that  time  fixed 
and  universal  in  the  civilized  portion  of  the 
white  race.  It  was  regarded  as  an  axiom  in 
morals  as  well  as  in  politics,  which  no  one 
thought  of  disputing,  or  supposed  to  be  open 
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to  dispute;  and  men  in  every  grade  and  position 
in  society  daily  and  habitualh^  acted  upon  it  in 
their  private  pursuits,  as  well  as  in  matten  of 
public  concern,  without  for  a  moment  doubting 
the  correctness  of  this  opinion." 

The  judgment  of  the  court  was  that  the 
words ' '  people  of  the  United  States  "  and  "  cW- 
zens  "  meant  the  same  thing,  both  describing 
"  the  political  body  who,  according  to  our  le- 

gublican  institutions,  form  the  sovereignty  tnd 
old  the  power  and  conduct  the  government 
through  their  representatives;"  that  "  tbey  «k 
what  we  familiarly  caU  the  '  sovereign  people,' 
and  every  citizen  is  one  of  this  people  and  a 
constituent  member  of  this  sovereignty,-"  but, 
that  the  class  of  persons  described  in  the  plei 
in  abatement  did  not  compose  a  portion  of  this 
people,  were  not  "  included,  ana  were  not  in- 
tended to  be  included,  under  the  word  '  citi- 
zens'  in  the  Constitution;"  that,  therefore,  tbey 
could  "  claim  none  of  the  rights  and  privileges 
which  that  instrument  provides  for  and  secures 
to  citizens  of  the  United  States;"  that,  "(m  the 
contrary,  they  were  at  that  time  considered  m 
a  subordinate  and  inferior  class  of  bdngs,  who 
had  been  subjugated  by  the  dominant  race,  and 
whether  emancipated  or  not,  yet  remained  sub- 
ject to  their  authoritv  and  had  no  rights  or 
privileges  but  Buch  as  those  who  held  the  power, 
and  the  government  mi^t  choose  to  gnst 
them." 

Such  were  the  relations  which  formeriy  ex- 
isted between  the  government,  whether  national 
or  state,  and  the  descendants,  whether  free  ot 
in  bondage,  of  those  of  African  blood,  who  had 
been  imported  into  this  country  and  stdd  « 
slaves. 

The  1st  section  of  the  13th  Amendment  pro- 
vides that  "  Neither  slavery  nor  involontaiy 
servitude,  except  as  a  punishment  for  artme, 
whereof  the  par^  shall  have  been  duly  omi- 
victed,  shaD  exist  within  the  United  States,  or 
any  place  subject  to  their  jurisdiction."  Its 
2d  section  declares  that  "  Congress  shall  have 
power  to  enforce  this  article  by  appropriate  leg- 
islation." This  Amendment  was  f crowed  oj 
the  Civil  Ri^ts  Act  of  April  9, 1806.  whk^ 
among  other  things,  provided  that  "AJI  persooi 
bom  in  the  United  States,  and  not  subject  to 
any  foreign  power,exclttding  Indians  not  taxe^ 
are  hereby  declared  to  be  citizens  of  the  United 
States."  14  Stat,  at  L.,  27.  The  power  of  Con- 
gress, in  this  mode,  to  elevate  the  enfrandiised 
race  to  national  citizenship,  was  maintaiiwd  tn[ 
the  supporters  of  the  Act  of  1866  to  be  as  full 
and  complete  as  its  power,  by  general  statutei 
to  make  the  children,  bdng  of  full  age.  of  per- 
sons naturalized  in  this  countrr,  citizens  of  the 
United  States  without  g^g  through  the  proc- 
ess of  naturalization.  The  Act  of  1866,  tn  ftis 
respect,  was  also  likened  to  that  of  184S,  in 
which  Congress  declared  '  'That  the  Stockfaridfs 
Tribe  of  Indians,  and  each  and  erray  one  of 
them,  shall  be  deemed  to  be  and  are  henby 
declued  to  be  citizens  of  the  United  States  to 
all  intents  and  purposes,  and  shall  be  entitled 
to  all  the  rights,  'privileges  and  immunities  of 
such  citizens,  and  shall  m  all  respects  be  sub- 
ject to  the  laws  of  the  United  States."  If  the 
Act  of  1866  was  valid  in  conferring  natioaa] 
citizenship  upon  all  embraced  by  its  temu^  tbea 
the  colored  race,  enfruichiaea  by  tjbe  IMt 
Amendment,  became  citizens  of  the   Uidlcd 
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States  prior  to  the  adoption  of  the  14th  Amend- 
ment But,  in  the  view  which  I  take  of  the 
praaent  case,  it  is  not  necessary  to  examine  this 
question. 

The  tenns  of  the  Thirteenth  Amendment  are 
absolute  and  universal.  They  embrace  every 
race  which  then  was,  or  might  thereafter  be, 
within  the  United  States.  No  race,  as  such.can 
be  excluded  from  the  beoefits  or  rights  thereby 
conferred.  Yet,  it  is  historically  true  that  that 
Amendment  was  suggested  by  the  condition.in 
fliis  country,  of  that  race  which  liad  been  de- 
clared, by  this  court,  to  have  had— according 
to  the  opinion  entertained  by  the  most  dvilized 
portion  of  the  white  race,  at  the  time  of  the 
adoption  of  the  Constitution — "no  rights  which 
the  white  man  was  bound  to  respect,"  none  of 
tlie  privileges  or  immunities  secured  by  that  in- 
strument to  citizens  of  the  United  States.  It 
bad  reference,  in  a  peculiar  sense,  to  a  people 
which  (^though  the  larger  part  of  them  were  in 
abvery)  had  wsen  invit^  by  an  Act  of  Congress 
to  aid  in  saving  from  overthrow  a  government 
which,  theretofore,  by  all  of  its  departments, 
had  treated  them  as  an  inferior  race,  with  no 
I^ral  rights  or  privileges  except  such  as  the 
nuite  race  might  choose  to  grant  them. 

These  are  the  circumstances  under  which  the 
Thirteenth  Amendment  was  proposed  for  adop- 
tion.   They  are  now  recalled  only  that  we  may 
better  understand  what  was  in  the  minds  of  the 
people  when  that  Amendment  was  considered, 
and  what  were  the  mischiefs  to  be  remedied  and 
thegrievances  to  be  redressed  by  its  adoption. 
We  have  seen  that  the  power  of  Congress,  by 
legislation,  to  enforce  the  master's  right  to  have 
his  slave  delivered  up  on  claim  was  implitd  from 
the  recognition  of  that  right  in  the  National  Con- 
stitution.  But  the  power  conferred  by  the  Thir- 
teenth Amendment  does  not  rest  upon  implica- 
tion or  inference.     Those  who  framed  it  were 
not  ignorant  of  the  discxission,  covering  many 
years  of  our  country's  history,  as  to  the  consti- 
totional  power  of  Congress  to  enact  the  Fugi- 
tive Slave  Laws  of  1798  and  1860.  When,there- 
foie,  it  was  determined,  by  a  change  in  the 
fnndfunental  law,  to  uproot  the  institution  of 
alaveiy  wherever  it  existed  in  the  land,  and  to 
establish  universal  freedom,  there  was  a  fixed 
purpoee  to  place  the  authority  of  Congress  in 
the  premises  beyond  the  possibility  of  a  doubt. 
Therefore,  ex  induttria,  power  to  enforce  the 
Thirteenth  Amendment,  by  appropriate  legisla- 
tion, was  expressly  granted.    Legislation  for 
tluit  purpose,  my  bretnren  concede,  may  be  di- 
rect and  primary.    But  to  what  specific  ends 
may  it  be  directed  ?    This  court  has  uniformly 
held  that  the  National  Government  has  the  pow- 
er, whetiier  expressly  given  or  not,  to  secure 
and  protect  rights  conferred  or  guarantied  by 
tiie  Constitution.     U.  8.  v.  Beete,  93  U.  8.,  214 
[XXm., GeSUStrauderv.  W.  Va.,  100 U.  8., 808 
[XXV.864].  That  doctrine  ought  not  now  to  be 
abandoned  when  the  inquiry  is  not  as  to  an  im- 
plied power  to  protect  the  master's  rights,  but 
what  may  Congress,  under  powers  expressly 
nanted,  do  for  the  protection  of  freedom  and 
uie  lights  necessarily  inhering  in  a  state  of  free- 
dom. 

The  18th  Amendment,  it  is  conceded,  did 
MHnetbing  more  than  to  prohibit  slavery  as  an 
intUtution,  resting  upon  distinctions  of  race,  and 
npbdd  by  positive  law.    My  brethren  admit 
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that  it  established  and  decreed  universal  dtU 
freedom  throughout  the  United  States.  But  did 
the  freedom  uius  established  involve  nothing 
more  than  exemption  from  actual  slaveryT  Was 
nothing  more  intended  than  to  forbid  one  man 
from  owning  another  as  property  ?  Was  it  the 
purpose  of  the  Nation  simply  to  destroy  the  insti- 
tution,and  then  remit  the  race,  theretofore  held 
inbondage,to  the  several  States  for  such  protec- 
tion, in  their  civil  ri^ts,  necessarily  growing 
out  of  freedom,  as  those  States,  in  their  discre- 
tion, might  choose  to  provide?  Were  the  States 
against  whose  protest  the  institution  was  de- 
stroyed, to  be  \aX  firee,  so  far  as  national  inter- 
ference was  concerned,  to  make  or  allow  dis- 
criminations against  that  race,  as  such,  in  the 
enjoyment  of  mose  fundamental  rights  which 
by  universal  concession,  inhere  in  a  state  of 
freedom  ?  Had  the  18th  Amendment  stopped 
with  the  sweeping  declaration,  in  its  1st  sec- 
tion, against  the  existence  of  slavery  and  invol- 
untary servitude,  except  for  crime,  Congress 
would  have  had  the  power,  by  implication,  ac- 
cording to  the  doctrines  of  Prigg  v.  Common- 
wealth of  Penruyltania,  repeated  in  Straudery. 
West  nrgtnia,  to  protect  the  freedom  estab- 
lished and,  consequently,  to  secure  the  enjoy- 
ment of  such  civil  rights  as  were  fundamental 
in  freedom.  That  it  can  exert  its  authority  to 
that  extent  is  made  clear,  and  was  intended  to 
be  made  clear,  by  the  express  grant  of  power 
contained  in  the  3d  section  of  the  Amendment. 
That  there  are  burdens  and  disabilities  which 
constitute  badges  of  slavery  and  servitude,  and 
that  the  power  to  enforce  by  appropriate  legis- 
lation the  18th  Amendment  may  be  exerted  by 
legislation  of  a  direct  and  nrtanary  character,f  or 
the  eradication,  not  simply  of  tiie  institution, 
but  of  its  badges  and  incidents,  are  pronositions 
which  ought  to  be  deemed  indisputabfe.  They 
lie  at  the  foundation  of  the  Civil  Rights  Act  of 
1866.  Whether  that  Act  was  authorized  by  the 
18th  Amendment  alone,  without  the  support 
which  it  subseqnentiy  received  from  the  i4th 
Amendment,  after  the  adoption  of  which  it  was 
re-enacted  with  some  additions,  my  brethren  do 
not  consider  it  necessary  to  inquire.  But  I  sub- 
mit, with  all  respect  to  them,  that  its  constitu- 
tionality is  conclusively  shown  by  their  opinion. 
'They  admit,  as  I  have  said,  that  the  ISth 
Amendment  established  freedom;  that  there 
are  burdens  and  disabilities,  the  necessary  inci- 
dents of  slavery,  which  constitute  its  substance 
and  visible  form;  that  Congress,  by  the  Act  of 
1866,  passed  in  view  of  the  18th  Amendment, 
before  the  14th  was  adopted,  undertook  to  re- 
move certain  burdens  and  disabilities,  the  neces- 
sary incidents  of  slavery,  and  to  secure  to  all 
citizens  of  every  race  and  color,  and  without 
regard  to  previous  servitude,  those  fundamental 
rights  which  are  the  essence  of  civil  freedom, 
namely,  the  same  right  to  make  and  enforce 
contracts,  to  sue,  be  parties,  give  evidence.and 
to  inherit,  purchase,  lease,  sell  and  convey  prop- 
erty as  is  enjoyed  by  white  citizens;  that  under 
the  18th  Amendment,  Congress  has  to  do  with 
slavery  and  its  incidents ;  and  that  legislation, 
so  far  as  necessary  or  proper  to  eradicate  all 
forms  and  incidents  of  slavery  and  involuntary 
servitude,  may  be  direct  and  primary.operating 
upon  the  acts  of  individuals,  whether  sanctioned 
by  state  legislation  or  not.  These  propositions 
being  conMded,  it  is  impossible,  as  it  seems  to 
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me  to  qaestion  the  constitational  validity  of 
the  Civil  Bighta  Act  of  1866.  I  do  not  contend 
tli«t  flie  ISih  Amendment  invests  ConciesB  with 
authority,  by  legislation,  to  define  and  regulate 
the  mtire  t)ody  of  the  oyfL  rights  which  citiz- 
ens enjoy,  or  may  enjor,  in  this  several  States. 
But  I  nold 'that  since  slavery,  as  the  court  has 
repeatedly  declared,  ^at^7U«p-£buw  CiMM,  16 
■WM.,  86  [78  XT.  8..  XVIU.,  894];  Strauder  v. 
W.  Va.,  100  U.  8..  808  [XXV.,  664],  was  the 
moving  or  principal  cause  of  the  adoption 
of  Uiat  Amendment,  and  since  that  instita- 
tion  rested  whoUy  upon  the  inferiority,  as  a 
race,  of  those  held  in  bondage,  their  freedom 
necessarily  involved  immuni^  from,  and  pro- 
tection a^nst,  all  discrimination  against  them, 
because  of  their  race,  in  respect  of  such  civil 
rights  as  belong  to  freemen  of  other  races.  Con- 
gress, therefore,  under  its  express  power  to  en- 
force that  Amendment,  by  appropriate  legisla- 
tion, mav  enact  laws  to  protect  that  people 
against  the  deprivation,  beeause  of  their  race,  of 
any  dvil  rights  granted  to  other  freemen  in  the 
same  State ;  ana  such  legislation  may  be  of  a 
direct  and  primary  character,  operating  upon 
States,  their  officen  and  agents  and,  also,  upon, 
at  least,  such  individuals  and  corporations  as 
exercise  public  functions  and  wield  power  and 
authority  under  the  State. 

To  test  the  correctness  of  this  position,  let  us 
suppose  that,  prior  to  the  adoption  of  the 
Fourteenth  Amendment,  a  State  had  passed  a 
statute  denjring  to  freemen  of  African  descent, 
resident  within  its  limits,  the  same  right  which 
was  accorded  to  white  penons,  of  making  and 
enforcing  contracts,  and  of  inheriting,  pur- 
chasing. Teasing,  selling  and  conveying  propei^ 
ty;  or  a  statute  subjecting  colored  people  to  se- 
verer punishment  for  particular  offenses  than 
was  prescribed  for  white  persons,  or  exclud- 
ing that  race  from  the  benefit  of  the  laws  ex- 
empting homesteads  from  execution.  Reo&U 
the  legislation  of  1865-6  in  some  of  the  States, 
of  which  tills  court,  in  the  Slaughter-Bdu»e 
Caiei,  said,  that  it  imposed  upon  tiie  colored 
race  onerous  disabilities  and  bxirdens;  curtailed 
their  rights  in  the  pursuit  of  life,  liberty  and 
property  to  such  an  extent  that  their  freedom 
was  of  littie  value;  forbade  them  to  appear  in 
the  towns  in  any  other  character  than  menial 
servants;  required  them  to  reside  on  and  culti- 
vate the  soil,  without  the  right  to  purchase  or 
own  it;  excluded  them  from  many  occupations 
of  gain ;  and  denied  them  the  privuege  oi  giving 
testimony  in  the  courts  where  a  white  man  was 
a  party.  16  Wall.,  57l[40a].  Can  there  be  any 
doubt  that  all  such  enactments  might  have  been 
reached  by  direct  legislation  upon  the  part  of 
Congrees  under  its  express  power  to  enforce  the 
Thirteenth  Amendment?  Would  any  court 
have  hesitated  to  decUre  that  such  legislation 
imposed  badges  of  servitude  in  conflict  with  the 
civu  freedom  ordained  by  that  Amendment  ? 
That  it  would  have  been  also  in  conflict  with 
the  14tb  Amendment,  because  inconsistent  with 
the  fundamental  rights  of  American  citizenship, 
does  not  prove  that  it  would  have  been  con- 
sistent wlm  the  18th  Amendment. 

What  has  been  said  is  sufficient  to  show  that 
the  power  of  Congrees  under  the  18th  Amend- 
ment is  not  necessarily  restricted  to  legislation 
against  slavery  as  an  matitution  upheld  by  pos- 
itive law,  but  may  be  exerted  to  the  extent,  at 
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for  commerce,  are  herWgliwaya.  Ko  corpora- 
tion has  property  in  them,  though  it  may  have 
ftiachiaes  annexed  to  and  exercisable  within 
them." 

In  many  courts  it  has  been  held  that,  because 
of  the  public  interest  in  such  a  corporation,  the 
land  of  a  railroad  company  cannot  be  levied  on 
and  sold  under  execution  by  a  creditor.  The 
sum  of  the  adjudged  cases  is  that  a  railroad 
corporation  is  a  governmental  agency,  created 
primarily  for  public  purposes,  and  sublect  to  be 
controlled  for  the  pubhc  benefit.  Upon  this 
ground  the  State,  when  unfettered  by  contract, 
may  regulate,  in  its  discretion,  the  rates  of 
fares  of  passengers  and  freight.  And  upon 
this  ground,  too,  the  State  may  regulate  the  en- 
tire management  of  railroads  in  all  matters  af- 
fectiog  the  convenience  and  safety  of  the  pub- 
lic; as,  for  example,  by  regulating  speed,  com- 
pelling stops  of  prescribed  length  at  stations, 
and  prohibiting  discriminations  and  favoritism. 
If  U^  corporation  neglect  or  refuse  to  discharge 
its  duties  to  the  public,  it  may  be  coerced  to  do 
so  by  i^>propriate  proceedings  in  the  name  or  in 
bdialf  of  the  State. 

Such  being  the  relations  these  corporations 
hold  to  the  public,  it  would  seem  that  the  right 
of  a  colored  person  to  use  an  improved  public 
highway,  upon  the  terms  accorded  to  freemen 
of  other  races,  is  as  fundamental,  in  the  state  of 
freedom  established  in  this  country,  as  are  any 
of  the  rights  which  my  brethren  concede  to  be 
■o  fat  fundamental  as  to  be  deemed  the  essence 
of  crvU  freedom.    "Personal  libertv  consists," 
says  Blackstone,  "in  the  power  of  locomotion, 
of  changing  situation  or  removing  one's  person 
to  whatever  places  one's  own  inclination  may 
direct,  without  restraint,  unless  by  due  cotirse 
of  law."    But  of  what  value  is  this  right  of  lo- 
comotion, if  it  may  be  clogged  by  such  burdens 
as  Congress  intended  by  the  Act  of  1875  to  re- 
move? They  are  burdens  which  lie  at  the  verjr 
foundation  of  the  institution  of  slavery  as  it 
once  existed.    They  are  not  to  be  sustained,  ex- 
cept upon  the  assumption  that  there  is,  in  this 
land  of  universal  liberty,  a  class  which  may 
still  be  discriminated  against,  even  in  respect  of 
rights  of  a  character  so  necessary  and  supreme, 
that,  deprived  of  their  enjoyment  in  common 
with  others,  a  freeman  is  not  only  branded  as 
one  inferior  and  infected,  but,  in  the  competi- 
tions of  life,  is  robbed  of  some  of  the  most  es- 
sential means  of  existence;  and  all  this  solely  be- 
cause they  belong  to  a  particular  race  which  (he 
nation  has  liberated.     The  13th  Amendment 
alone  obliterated  the  race  line,  so  for  as  all  rights 
fundamental  in  a  state  of  freedom  are  concerned. 
Seeond,  as  to  inns.    The  same  general  obser- 
vations which  have  been  made  as  to  railroads 
are  applicable  to  inns.  The  word  "inn"  has  a 
technical  legal  signification.    It  means,  in  the 
Act  of  1875,  just  what  it  meant  at  common  law. 
A  mere  private  boarding-house  is  not  an  inn, 
nor  is  its  keeper  subject  to  the  responsibilities, 
or  entitled  to  the  privileges  of  a  common  inn- 
keeper. "To  constitute  one  an  innkeeper,  with- 
in the  legal  force  of  that  term,  he  must  keep  a 
house  of  entertainment  or  lodging  for  all  travel- 
ers or  -wayfarers  who  might  choose  to  accept 
the  same,  being  of  good  character  or  conduct." 
Redfleld,  Carriers,  etc.,  section  675.  Says  Jim^ 
Story: 
"  An  innkeeper  may  be  defined  to  be  the 
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keeper  of  a  common  inn  for  the  lodging  and 
entertainment  of  travelers  and  passengers,  their 
horses  and  attendants.  An  innkeeper  is  bound 
to  take  in  all  travelers  and  wayfanng  persons, 
and  to  entertain  them,  if  he  can  accommodate 
them,  for  a  reasonable  compensation;  and  he 
must  guard  their  goods  with  proper  diligence. 

•  •  *  If  an  innkeeper  improperly  refuses 
to  receive  or  provide  for  a  guest,  he  is  liable  to 
be  indicted  therefor.  •  •  •  They  (carriers 
of  passengers)  are  no  m<H«  at  liberty  to  refuse  a 
passenger.  If  they  lutve  sufficient  room  and  ac- 
commodations, than  an  innkeeper  is  to  refuse 
suitable  room  and  accom<nodations  to  a  guest," 
Story,  Bailments,  sections  475-6. 

In  Hex  V.  Iven*,  7  Carrington  &  Payne,  818, 
82  E,  C.  L.,  495,  the  court  speaking  by  ifr.  Ju»- 
(ice  Coleridge,  said: 

"An  indictment  lies  against  an  innkeeper  who 
refuses  to  receive  a  guest,  he  having  at  the  time 
room  in  his  house;  and  either  the  price  of  the 
guest's  entertainment  being  tendered  to  him,  or 
such  circumstances  occurring  as  will  dispense 
with  that  tender.  This  law  &  founded  in  good 
sense.  The  innkeeper  is  not  to  select  his  guests. 
He  has  no  right  to  say  to  one,  you  shall  come 
to  my  inn;  and  to  another,  you  shall  not;  as 
everyone  coming  and  conducting  himself  in  a 
proper  manner  has  a  right  to  be  received;  and 
for  this  purpose  innkeepers  are  a  sort  of  public 
servants,  they  having  in  return  a  kind  of  priv- 
ilege of  entertaining  travelers  and  supplying 
them  with  what  they  want." 

These  authorities  are  sufficient  to  show  that 
a  keeper  of  an  inn  is  in  the  exercise  of  a  quasi 
public  employment.  The  law  ^ves  him  special 
privileges  and  he  is  charged  with  certain  duties 
and  responsibilities  to  the  public.  The  public 
natui-e  of  his  employment  forbids  him  from  dis- 
criminating against  any  person  asking  admis- 
sion as  a  guest  on  account  of  the  race  or  color 
of  that  person. 

Uiird.  As  to  places  of  public  amusement.  It 
may  be  argued  Uiat  the  managers  of  such  places 
have  no  duties  to  perform  with  which  the  pub- 
lic are,  in  any  legal  sense,  concerned,  or  witii 
which  the  public  have  any  right  to  hiterfere; 
and  that  the  exclusion  of  a  black  man  from  a 
place  of  public  amusement,  on  account  of  his 
race;  or  the  denial  to  him,  on  that  ground,  of 
equal  accommodations  at  such  places,  violates 
no  le^al  right  for  the  vindication  of  which  he 
may  mvoke  the  aid  of  the  courts.  My  answer 
is,  that  places  of  public  amusement,  within  the 
meaning  of  tlie  Act  of  1875,  are  such  as  are  es- 
tablished and  maintained  under  direct  license 
of  the  law.  The  authority  to  establish  and 
maintain  them  comes  from  the  public.  The 
colored  race  is  a  part  of  that  public.  The  local 
government  granting  the  license  represents  them 
as  well  as  all  other  races  within  its  jurisdiction. 
A  license  from  the  public,  to  estabhsh  a  place  of 
public  amusement,  imports,  in  law,  equality  of 
right,  at  such  places,  among  all  the  members  of 
that  public.  This  must  be  so,  unless  it  be — 
which  I  deny — that  the  common  municipal  gov- 
ernment of  all  the  people  may,  in  the  exertion 
of  its  powers,  conferred  for  the  benefit  of  all, 
discriminate  or  authorisse  discrimination  against 
a  particular  race,  solely  because  of  its  former 
condition  of  servitude. 

I  also  submit,  whether  it  can  be  said — ^in  view 
of  the  doctrines  of  this  court  as  announced  in 
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Jf«nnv.  mtnoitMTS.  8.,  118  rXXm..77],aiid 
i«4fflnned  in  Ptik  y.O.AlflW.R.  <%.,Mn. 
8.,  164  [XXni.,  97]— that  the  manaKement  of 
places  od!  public  amusement  is  a  puiely  private 
matter,  inth  which  government  has  no  rightful 
ooncemt  In  the  Munn  Gate  the  question  was 
whether  the  State  of  Illinois  could  fix,  bv  law, 
tiie  maximum  of  charges  for  the  storage  of  grain 
in  certain  warehouses  in  that  8tate,  Ou  pritate 
proper^  cf  individual  eititen*.  After  quoting  a 
remark  attributed  to  Lord  Chief  Juiliee  Hale,  to 
the  effect  that  when  private  proper^  is '  'affected 
with  a  public  interest  it  ceases  to  be  juri$  pri- 
van  only,"  the  court  says: 

"  Property  does  become  clothed  with  a  pub- 
lic interest  when  used  in  a  manner  to  make 
it  of  public  consequence  and  affect  the  corn- 
muni^  at  large.  When,  therefore,  one  devotes 
his  proper^  to  a  use  in  which  the  public  has  an 
intwest,  he,  in  effect,  grants  to  the  public  an  in- 
terest in  that  use  and  must  submit  to  be  con- 
trolled bv  tiie  public  for  the  common  good  to  the 
extent  of  the  interest  he  has  thus  created.  He 
may  withdraw  his  grant  by  discontinuing  the 
use,  but,  so  long  as  he  maintains  the  use,  he 
must  submit  to  Uie  control." 

The  doctrines  of  Munn  v.  lUinois  have  never 
been  modified  by  this  court,  and  I  am  justified, 
upon  the  authonty  of  that  case,  in  saying  that 
places  of  public  amusement ,  conducted  under  the 
authority  of  the  law,  are  clothed  with  a  public 
interest,  because  used  in  a  manner  to  make  them 
of  public  consequence  and  to  affect  the  commu- 
nity At  large.  The  law  may,  therefore,  regulate, 
to  some  extent,  the  mode  in  which  thev  shall  be 
conducted  and,  consequently,  the  public  have 
rights  in  respect  of  such  pUtces,  which  may  be 
vindicated  by  the  law.  It  is,  consequently,  not 
•  matter  purely  of  private  concern. 

Congress  has  not,  in  these  matters,  entered 
the  domain  of  state  control  and  supervision.  It 
does  not,  as  I  have  said,  assume  to  prescribe  the 
general  conditions  and  limitations  under  which 
inns,  public  conveyances  and  places  of  public 
amusement,  shall  be  conducted  or  mana^d.  It 
simply  declares,  in  effect,  that  since  the  Nation 
has  established  universal  freedom  in  this  coun- 
tiy,  for  all  time,  there  shall  be  no  discrimina- 
tion, based  merely  upon  race  or  color,  in  respect 
of  the  accommodations  and  advantages  of  pub- 
lic conveyance8,inn8  and  places  of  public  amuse- 
ment 

I  am  of  the  opinion  that  such  discrimination 
practiced  bv  corporations  and  individuals  in  the 
exercise  of  their  public  or  guati  public  func- 
tions is  a  badge  of  servitude,  the  imposition  of 
which  Congress  may  prevent  under  its  power, 
by  appropriate  legislation,  to  enforce  the  18Ui 
Amendment;  and,  consequently,  without  refer- 
ence to  its  enlarged  powerunderthe  14th  Amend- 
ment, the  Act  of  March  1, 1876,  is  not,  in  my 
judgment,  repugnant  to  the  Constitution. 

It  remains  now  to  consider  these  cases  with 
reference  to  the  power  Congress  has  possessed 
since  the  adoption  of  the  14th  Amendment. 
Much  that  has  been  said  as  to  the  power  of  Con- 
gress under  the  18th  Amendment  is  applicable 
to  this  branch  of  the  discussion,  and  will  not  be 
ropeated 

Before  the  adoption  of  the  recent  Amend- 
ments, it  had  become,  as  we  luve  seen,  the  es- 
tablished doctrine  of  this  court  that  negroes, 
whose  ancestors  had  been  imported  and  sold  as 
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of  hoetile  state  laws  or  hostile  state  proceedings, 
actively  interfere  for  the  protection  of  any  of 
the  rights,  privileges  and  immunities  secured  by 
the  14th  Amendment  It  is  said  that  such  rights, 
privileges  and  immunities  are  secured  by  way 
(tf  prmibitfon  i^ainst  state  laws  and  state  pro- 
ceedings affecting  such  rights  and  privileges, 
and  by  power  given  to  Congress  to  legislate  for 
the  purpose  oi  carrying  such  prohibition  into 
effect;  ^so,  that  congressional  legislation  must 
aecessarily  be  predicated  upon  such  supposed 
state  laws  or  state  proceedings,  and  be  directed 
to  the  correction  of  their  operation  and  effect. 
In  illustration  of  its  position,  the  court  refers 
to  the  clause  of  the  Constitution  forbidding  the 
passage  by  a  State  of  any  law  impairing  the  ob- 
Ugation  of  contracts.  That  clause  does  not,  I 
submit,  furnish  a  proper  illustration  of  the 
scope  and  effect  of  the  5th  section  of  the  14th 
Amendment.  No  express  power  is  given  Con- 
gress to  enforce,  by  primary  direct  legislation, 
ue  prohibition  upon  state  laws  impauine  the 
obligation  of  contracts.  Authoritv  is,  indeed, 
conferred  to  enact  all  necessary  ana  proper  laws 
for  carrying  into  execution  the  enumerated  pow- 
ers of  Ctmgreas  and  all  other  powers  vest^  by 
the  Constitution  in  the  Qovemment  of  the  Unit- 
ed States  or  in  any  department  or  officer  there- 
oL  Ajid,  as  heretofore  shown,  there  is  also, 
by  necessary  implication,  power  in  Congress, 
by  l^islation,  to  protect  a  right  derived  from 
the  National  Constitution.  But  a  prohibition 
upon  a  State  is  not  a  power  in  Congrttt  or  in  Oi^ 
jfatUnuU  Ootemment.  It  is  simply  a  denial  of 
p<nt«r  to  the  State.  And  the  only  mode  in  which 
the  inhibition  upon  state  laws  impairing  the 
obligation  of  contracts  can  be  enforced,  is,  in- 
directly, through  the  courts,  in  suits  where  the 
parties  raise  some  question  as  to  the  constitu- 
tional validity  of  such  laws.  The  judicial  pow- 
er of  the  United  States  extends  to  such  suits  for 
the  reason  that  they  are  suits  arising  under  the 
Constitution.  The  14th  Amendment  presents 
the  first  instance  in  our  history  of  the  investi- 
ture of  Congress  with  affirmative  power,  by 
legialaUon,  to  et^oree  an  express  prohibition  up- 
on the  States.  It  is  not  said  that  the  judicial 
power  of  the  Nation  may  be  exerted  for  the  en- 
lorcement  of  that  Amendment.  No  enlarge- 
ment of  Uie  judicial  power  was  required,  for  it 
is  clear  that  had  the  6th  section  of  the  14th 
Amiraidmcnt  been  entirely  omitted,  the  judiciary 
could  have  stricken  down  all  state  laws  and 
nulUfled  all  state  proceedings  in  hostility  to 
rights  and  privileges  secured  or  recognized  by 
tl^t  Amendment  The  power  given.is  in  terms, 
by  congressional  legitlatMn,  to  enforce  the  pro- 
visions of  the  Amendment 

The  assumption  that  this  Amendment  consista 
wholly  of  prohibitions  upon  state  laws  and  state 
prooeedinsa  in  hostility  to  its  provisions,  is  un- 
authorized by  its  language.  The  first  clause  of 
the  1st  section — "  AU  persons  bom  or  natural- 
ized in  the  United  States,  and  subject  to  the  ju- 
risdiction thereof,  are  citizens  of  the  United 
States,  and  of  the  State  wherein  they  reside" — 
is  of  a  distinctly  affirmative  character.  In  its 
applk^tion  to  the  colored  race,  previously  lib- 
enUed,  it  created  and  granted,  as  well  citizen- 
ship of  the  United  States,  as  citizenship  of  the 
State  in  which  they  respectively  resided.  It  in- 
troduced all  of  that  race,  whose  ancestors  had 
been  imported  and  sold  as  slaves,  at  once,  into 
IWC.S. 


the  political  communityknown  as  the  "People 
of  the  United  States."  They  became,  instantly, 
citizens  of  the  United  States,  and  of  their  re- 
spective States.  Further,  they  were  brought, 
by  this  supreme  act  of  the  Nation,  within  the 
direct  operation  of  that  provision  of  the  Consti- 
tution which  declares  that  "TTie  citizens  of  each 
State  shall  be  entitled  to  all  privileges  and  im- 
munities of  citizens  in  the  several  States."  Art 
4,  sec.  2. 

The  citizenship  thus  acquired,  by  that  race, 
in  virtue  of  an  affirmative  grant  fivm  the  Na- 
tion, may  be  protected,  not  alone  bv  the  judi- 
cial branch  of  the  government,  but  iy  congres- 
sional le^slation  oi  a  primary  direct  character; 
this,  because  the  power  of  Congress  is  not  re- 
stricted to  the  enforcement  of  prohibitions  up- 
on state  laws  or  state  action.  It  is,  in  terms  dis- 
tinct and  positive,  to  enforce  "the  provisions  of 
this  article"  of  Amendment;  not  simply  those  of 
a  prohibitive  character,  but  the  provisions— oW 
of  the  provisions — affirmative  and  proliibitive, 
of  the  Amendment.  It  is,  therefore,  a  grave  mis- 
conception to  suppose  that  the  5th  section  of  the 
Amendment  has  reference  exclusively  to  express 
prohibitions  uiwn  state  laws  or  state  action.  If 
any  right  was  created  by  that  Amendment,  the 
grant  of  power,  through  appropriate  legisla- 
tion, to  enforce  its  provisions,  authorizes  Con- 
gress.by  means  of  legislation.operating  through- 
out the  entire  Union,  to  guard,  secure  and  pro- 
tect that  right 

It  is,  therefore,  an  essential  inquiry  what,  if 
any,  right,  privilege  or  immunity  was  given,  by 
the  Nation,  to  colored  persons,  when  they  were 
made  citizens  of  the  State  in  which  they  reside? 
Did  the  constitutional  grant  of  state  citizenship 
to  that  race,  of  its  own  force,  invest  them  with 
any  rights,  privileges  and  immunities  whatever? 
That  uey  became  entitled,  upon  the  adoption 
of  the  14th  Amendment,  "  to  all  privileges  and 
immunities  of  citizens  in  the  several  States," 
within  the  meaning  of  section  2  of  article  4  of 
the  Constitution,  no  one,  I  suppose,  will  for  a 
moment  question.  What  are  me  privileges  and 
immunities  to  which,  by  that  clause  of  the  Con- 
stitution they  became  entitled  ?  To  this  it  may 
be  answered,  generally,  upon  the  authoritv  of 
the  adjudged  cases,  that  they  are  those  which 
are  fundamental  in  citizenship  in  a  free  repub- 
lican government,  such  as  are  "  common  to  the 
citizens  in  the  latter  States  under  their  constitu- 
tions and  laws  by  virtue  of  their  being  citizens. " 
Of  that  provison  it  has  been  said,  with  the  ap- 
proval of  this  court,  that  no  other  one  in  the 
Constitution  has  tended  so  strongly  to  constitute 
the  citizens  of  the  United  States  one  people. 
Ward  V.  Maryland,  12  Wall.,  418:  CorfiOd  v. 
OoryellA  Wash.  C.  C.,8n;Paul\.ra.,  8 Wall., 
168;  SlaughUr-Bouse  Cases,  16  Id. ,  86. 

Although  this  court  has  wisely  forborne  any 
attempt,  bv  a  comprehensive  definition,  to  indi- 
cate all  of  the  privileges  and  immunities  to 
which  the  citizen  of  a  State  is  entitled,  of  right, 
when  within  the  jurisdiction  of  other  States,  I 
hazard  nothing,  in  view  of  former  adjudica- 
tions, in  saying  that  no  State  can  sustain  her 
denial  to  colored  c  tizens  of  other  States,  while 
within  her  limits,  of  privileges  or  immunities, 
fundamental  in  republican  citizenship,  upon  the 
groimd  that  she  accords  such  privileges  and  im- 
munities only  to  her  white  citizens  and  with- 
holds them  from  her  colored  citizens.  The  col- 
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ored  citizens  of  other  States,  within  the  juris- 
diction of  that  State,  could  claim,  in  yirtue  of 
section  2  of  article  4  of  the  Constitution,  every 
privilege  and  immunity  which  that  State  se- 
cures to  her  white  citizens.  Otherwise,  it  would 
he  in  the  power  of  any  State,  by  discriminating 
class  legislation  against  its  own  citizens  of  a 
particular  race  or  color,  to  withhold  from  citi- 
zens of  other  States,  belonging  to  that  pro- 
scribed race  when  within  her  limits,  privileges 
and  immunities  of  the  character  regarded  oy 
all  courts  as  fvmdamental  in  citizenship;  and 
that,  too,  when  the  constitutional  guaranty  is 
that  the  citizens  of  each  State  shall  be  entitled 
to  "  all  privileges  and  immunities  of  citizens  of 
the  several  States. "  No  State  may,  by  discrim- 
ination aeainst  a  portion  of  its  own  citizens  of 
a  x>articuBkr  race,  in  respect  of  privileges  and 
immunities  fundamental  in  citizenship,  impair 
the  constitutional  right  of  citizens  of  other 
States,  of  whatever  race,  to  enjoy  in  that  State 
all  such  privileges  and  immumties  as  are  there 
accorded  to  her  most  favored  citizens.  A  col- 
ored citizen  of  Ohio  or  Indiana,  while  in  the 
jurisdiction  of  Tennessee,  is  entitled  to  enjoy 
any  privilege  or  immunity,  fundamental  in  cit- 
izenship, wEich  is  given  to  citizens  of  the  white 
race  in  the  latter  State.  It  is  not  to  be  supposed 
that  anyone  will  controvert  this  proposition. 

But  what  was  secured  to  colored  citizens  of 
the  United  States — as  between  them  and  their 
respective  States — by  the  national  grant  to  them 
of  state  citizenship  ?  With  what  rights,  privi- 
leges or  immunities  did  this  grant  invest  them  ? 
There  is  one,  if  there  be  no  other:  exemption 
from  race  discrimination  in  respect  of  any  civil 
right  tielonging  to  citizens  of  the  white  race  in 
the  same  State.  That,  surely,  is  their  constitu- 
tional privilege  when  withm  the  jurisdiction 
of  other  States.  And  such  must  be  their  con- 
stitutional right,  in  their  own  State,  unless  the 
recent  Amendments  be  splendid  baubles, thrown 
out  to  delude  those  who  deserved  fair  and  gener- 
ous treatment  at  the  hands  of  the  Nation.  Citi- 
zenship in  this  country  necessarily  imports  at 
least  equality  of  civil  rights  among  citizens  of 
every  race  in  the  some  State.  It  is  fundamental 
in  American  citizensliip  that,  in  respect  of  such 
rights,  there  sliall  be  no  discrimination  by  the 
State  or  its  officers,  or  by  individuals  or  corpora- 
tions exercising  public  functions  or  authority, 
against  any  citizen  because  of  his  raceor  prev- 
ious condition  of  servitude.  In  U.  5.  v.  Oruikt- 
hank,  92  U.  S.,  642  [XXIH..  688],  it  was  said 
at  page  666,  that  the  rights  of  life  and  personal 
liberty  are  natural  rights  of  man.and  that  "The 
equahty  of  the  rights  of  citizens  is  aprinciple  of 
repubbcanism."  And  in  Me parteVtrginia.lOQ 
U.  S.,  889  [XXV.,  676],  the  emphatic  language 
of  this  court  is  that  "One  great  purpose  of  these 
Amendments  was  to  raise  the  colored  race  from 
ttiat  condition  of  inferiority  and  servitude  in 
which  most  of  them  had  previously  stood,  into 
perfect  equality  of  civil  rights  with  all  other  per- 
sons within  the  jurisdiction  of  the  States."  So, in 
Strauder  v.  West  Virginia,  100  U.  S. ,  806  [tupra] , 
die  court,  alluding  to  the  14th  Amendment,said: 
"This  is  one  of  a  series  of  constitutional  provis- 
ions having  a  common  purpose,  namely:  secur- 
ing to  a  race  recently  emancipated,  a  race  that 
through  many  generations  haa  been  held  in  slav- 
ery, ail  the  civil  rights  that  the  superior  race 
enjoy. "  Again,  in  Jfeal  v.  Ddimare,  103  U.  8. , 
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tion  of  colored  cidzens,  -within  their  States, 
from  race  discrimination,  in  respect  of  the  civil 
rights  of  citizens,  is  not  an  immunity  created  or 
deriTed  from  the  National  Constitution? 

This  court  has  always  Kiven  a  broad  and  lib- 
eral construction  to  the  Constitution,  so  as  to 
enable  Congress,  by  legislation,  to  enforce  rights 
secured  by  that  mstrament    The  legislation 
which  Congress  may  enact,  in  execution  of  its 
power  to  enloice  the  provisions  of  this  Amend- 
ment, is  such  as  m^  oe  appropriate  to  protect 
the  right  granted.  The  word  "appropriate"  was 
undoubtedly  used  with  reference  to  its  meaning, 
ss  established  by  repeated  decisions  of  this  court. 
Under  given  circumstances,  that  which  the  court 
characterizes  as  corrective  legislation  might  be 
deemed  by  Congress  appropriate  and  entirely 
sufflcieot    llniter  other  circumstances  primary 
direct  legislation  may  be  required.    But  it  is  for 
Congress,  not  the  Judiciary,  to  say  tliat  legisla- 
tion Is  appropriate;  that  is,  best  adapted  to  the 
end  to  be  attained.    The  judiciary  may  not, 
with  Mfety  to  our  institutions,  enter  the  domain 
of  legialaave  discretion,  and  dictate  the  means 
which  Congress  shall  employ  in  the  exercise  of 
its  granted  poweis.    That  would  be  sheer  usur- 
pation of  the  functions  of  a  co-ordinate  depart- 
ment, which,  if  often  repeated,  and  permanent- 
ly acquiesced  in,  would  work  a  radical  change 
in  our  system  of  government.  In  United  Statet  v. 
Fither,  2  Cranch,  858,  the  court  said  tliat  "Con- 
gress must  possess  the  choice  of  means,  and 
must  be  empowered  to  use  any  means  which 
•re  in  fact  conducive  to  the  exercise  of  a  power 
granted  by  the  Constitution."    "The  sound  con- 
struction of  the  Constitution,"  said  OAi^Ju$tice 
Marshall,  "  must  allow  to  the  National  Legis- 
lature that  discretion,  with  respect  to  the  means 
by  which  the  powers  it  conf  era  are  to  be  carried 
into  execution,  which  will  enable  that  body  to 
poform  the  high  duties  assigned  to  it  in  the 
manner  most  beneficial  to  the  people.    Let  the 
end  be  legitimate,  let  it  be  within  the  scope  of 
the  Constitution,  and  all  means  which  are  ap- 
propriate, which  are  plainly  adapted  to  that  end, 
which  are  not  prohibited,  but  consist  with  the 
letter  and  spirit  of  the  Constitution,  are  con- 
stitutional." MeCuUochT.3faryla7ul,4Wh.,4!il. 
Most  these  rules  of  construction  be  now  aban- 
doned? Are  the  poweis  of  the  National  Legis- 
lature to  be  restramed  in  proportion  as  the  lipita 
and  privileges,  derived  from  the  Nation,  are 
valuable?  .^constitutional  provisions,enacted 
to  secnro  the  dearest  rights  of  freemen  and  citi- 
zens, to  be  subjected  to  that  rule  of  construc- 
tion, applicable  to  private  instruments,  which 
requires  that  the  words  to  be  interpreted  must 
be  taken  most  strongly  against  those  who  em- 
ploy them?    Or,  shall  it  be  remembered  that 
"A  constitution  of  government,  founded  by  the 
people  for  themselves  and  their  posterity,  and 
for  objects  of  the  most  momentous  nature — for 
perpetual  union.f  or  the  establishment  of  justice, 
for  tbe  general  welfare,  and  for  a  perpetuation 
of  tbe  blessings  of  liberty — necessarily  requires 
that  every  interpretation  of  its  powers  should 
have  a  constant  reference  to  these  oblects?  No 
interpretation  of  the  words  in  which  those  pow- 
ers are  granted  can  be  a  sound  one,  which  nar- 
rows down  their  ordinary  import  so  as  to  defeat 
ttioae  objects."    1  Story,  Const.,  sec.  433. 

Tbe  opinion  of  the  court,  as  I  have  said,  pro- 
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ceeds  upon  the  ground  that  the  power  of  Con- 
gress to  legislate  for  the  protection  of  the  rights 
and  privOeges  secured  by  the  14th  Amendment 
cannot  be  brought  into  activity  except  with  the 
view,  and  as  it  may  become  necessary,  to  cor- 
rect and  annul  state  laws  and  state  proceedings 
in  hostility  to  such  rights  and  privileges.  In 
the  absence  of  state  laws  or  state  action  adverse 
to  such  rights  and  privileges,  the  Nation  may 
not  actively  interfere  for  their  protection  and 
security,  even  against  corporations  and  individ" 
uals  exercising  public  or  quasi  public  f  imctions. 
Such  I  understand  to  be  the  position  of  my 
bretliren.  If  the  grant  to  colored  citizens  of  the 
United  States  of  citizenship  in  their  respective 
States,  imports  exemption  from  race  discrimi- 
nation, in  their  States,  in  respect  of  such  civil 
rights  as  belong  to  citizenship,  then,  to  hold 
that  the  Amendment  remits  that  right  to  the 
States  for  their  protection,  primarily,  and  stays 
tite  hands  of  the  Nation,  until  it  is  assailed  by 
state  laws  or  state  proceedings,  is  to  adjudge 
tliat  the  Amendment,  so  far  from  enlarging  the 

rwers  of  Congress — as  we  have  heretofore  said 
did — notonlv  curtails  them,  but  reverses  the 
policy  which  the  Qeneral  Gtovernment  has  pur- 
sued from  its  very  organization.  Such  an  inter- 
pretation of  the  Amendment  is  a  denial  to  Con- 
gress of  tbe  power,  by  appropriate  legislation, 
to  enforce  one  of  its  provisions.  In  view  of  the 
ciroumstaoces  under  which  the  recent  Amend- 
ments were  incorporated  into  the  Constitution, 
and  especially  in  view  of  the  peculiar  character 
of  the  new  rights  they  created  and  secured,  it 
ought  not  to  hs  presumed  that  the  Qeneral  Gtov- 
ernment has  abdicated  its  authority,  by  nation- 
al legislation,  direct  and  primary  in  its  character 
to  guard  and  protect  privileges  and  immunities 
secured  by  tliat  instrument.  Such  an  interpre- 
tation of  the  Constitution  ou^ht  not  to  be  ac- 
cepted if  it  be  possible  to  avoid  it  Its  accept- 
ance would  leaid  to  this  anomalous  result:  that 
whereas,  prior  to  the  Amendments,  Congress, 
with  the  sanction  of  this  court,  passed  the  most 
stringent  laws— operating  directiy  and  primari- 
ly upon  States  and  their  officers  and  agents,  as 
well  as  upon  individuals — in  vindication  of 
slavery  and  the  right  of  the  master,  it  may  not 
now,  by  legislation  of  a  li^  primary  and  direct 
character,  {;uard,  protect  Ma  secure  the  free- 
dom established,  and  the  most  essential  right 
of  the  dtizensliip  granted,  by  the  constitutional 
amendments.  With  all  respect  for  the  opinion 
of  others,  I  insist  that  the  National  Legislature 
may,  without  transcending  the  limits  of  the 
Constitution,  do  for  human  liberty  and  the  fun- 
damental rights  of  American  citizenship,  what 
it  did,  with  the  sanction  of  this  court,  for  the 
protection  of  slavery  and  the  rights  of  tbe  mas- 
ters of  fugitive  slaves.  If  fugitive  slave  laws, 
providing  modes  and  prescribing  penalties, 
whereby  the  master  could  seize  and  recover  bis 
fugitive  slave,  were  legitimate  exercises  of  an 
implied  power  to  protect  and  enforce  a  right 
recognized  by  the  Constitution,  why  shall  the 
luuids  of  Congress  be  tied,  so  tliat — under  an 
express  power,  by  appropriate  legislation,  to  en- 
force a  constitutional  provision  granting  citizen- 
ship— it  may  not,  by  means  of  curect  legislation, 
bring  the  whole  power  of  this  Nation  to  bear 
upon  States  and  their  officers,  and  upon  such 
individuals  and  corporations  exercising  public 
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foncUons  as  assume  to  abridge,  impair,  or  deny 
rlKhts  confessedly  secured  by  the  supreme  law 
o<  the  land? 

It  does  not  seem  to  me  that  the  fact  that,  bv 
the  2d  clause  of  the  1st  section  of  the  14tli 
Amendment,  the  States  are  exptvsssly  prohibited 
from  making  or  enforcing  laws  abridging  the 

friyileges  and  immunities  of  citizens  m  the 
Tnited  States,  furnishes  any  sufficient  reason 
for  holding  or  maintaining  that  the  Amendment 
was  inten&l  to  denv  Congress  the  power,  by 
general,  primary  ana  direct  legislation,  of  pro- 
tecting citizens  of  the  several  States,  being  also 
citizens  of  the  United  States,  against  all  dis- 
crimination, in  respect  of  their  rights  as  aiti- 
zens,  which  is  founded  on  race,  color  or  previ- 
ous condition  of  servitude. 

Such  an  interpretation  of  the  Amendment  is 
plainly  repugnant  to  its  6th  section,  conferring 
upon  Congress  po wer,by  appropriate  legislation, 
to  enforce  not  merely  the  provisions  containing 
prohibitions  upon  the  States,  but  all  of  the  pro- 
visions of  the  Amendment,  including  the  provis- 
ions, express  and  implied,  in  the  1st  clause  of  the 
1st  section  of  the  article  granting  citizenship. 
This  alone  is  sufficient  for  lK>lding  that  Congress 
is  not  restricted  to  theenactment  of  laws  adapted 
to  counteract  and  redress  the  operation  of  state 
legislation,  or  the  action  of  state  officers,  of  the 
c&racter  prohibited  by  the  Amendment.  It  was 
perfectiy  wdl  known  that  the  great  danger  to 
the  equal  enjoyment  by  citizens  of  their  rights, 
as  citizens,  was  to  be  apprehended  not  altogether 
from  unfriendlv  state  legislation,  but  from  the 
hostile  action  of  corporations  and  individuals  in 
the  States.  And  it  is  to  be  presumed  that  it  was 
intended,  by  that  section,  to  clothe  Congress 
with  power  and  authority  to  meet  that  danger. 
If  the  rights  intended  to  be  secured  by  the  Act 
of  1875  are  such  as  belong  to  the  citizen,  in 
common  or  equally  with  other  citizens  in  the 
same  State,  then  it  is  not  to  be  denied  that  such 
legislation  is  peculiarly  appropriate  to  the  end 
which  Congress  is  authonzed  to  accomplish, 
c^..-  to  protect  the  citizen,  in  respect  of  such 
rights,  against  discrimination  on  account  of  his 
race.  Recurring  to  the  specific  prohibition  in 
the  14th  Amendment  upon  the  making  or  en- 
forcing of  state  laws  abridging  the  privileges 
of  citizens  of  the  Mited  States,  I  remark  that 
if,  as  held  in  the  Stuughttr-Bouie  Ocue$,  the 
privileges  here  referred  to  were  those  whidi  be- 
longed to  citizenship  of  the  United  States,  as 
distinguished  from  those  belonging  to  state  dt- 
izensmp,  it  was  impossible  for  any  State,  prior 
to  the  adoption  of  Uiat  Amendment,  to  have  en- 
forced laws  of  that  character.  The  judiciary 
could  have  annulled  all  such  legislation  under 
the  provision  that  the  Constitution  shall  be  the 
supreme  law  of  the  land,  anything  in  the  Con- 
stitution or  laws  of  any  State  to  the  contrary 
notwithstanding.  The  States  were  already  un- 
der an  implied  prohibition  not  to  abridge  any 
privilege  or  immunity  belonging  to  citizens  of 
the  Umted  States  as  such.  Conseouently,  the 
prohibition  upon  state  laws  in  hostility  to  rights 
belonging  to  citizens  of  the  United  States,  was 
intende^t— in  view  of  the  introduction  into  the 
body  of  citizens  of  a  race  formerlv  denied  the 
essential  rights  of  citizenship— only  as  an  ex- 
press limitation  on  the  powers  of  the  States,and 
was  not  intended  to  diminish,  in  tiie  lightest 
degree,  the  authority  which  the  Nation  has  al- 
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the  States  possess  the  same  authority  which  thev 
have  always  had  to  define  and  regulate  the  cItiI 
rights  which  their  own  people,  in  virtue  of 
state  citizenship,  may  enjoy  within  their  re- 
spective limits;  except  that  its  exercise  is  now 
subject  to  the  expressly  granted  power  of  Con- 
gress, by  l^islation,  to  enforce  the  provisions 
of  soch  Amendments— a  ^wer  which  necessa- 
rily <»rries  with  it  authority,  by  national  legis- 
laUon,  to  protect  and  secure  the  privileges  and 
immunities  which  are  created  hy  or  are  de- 
rived from  those  Amendments.  That  exemp- 
tion of  citizens  from  discrimination  based  on 
race  or  color,  in  respect  of  civil  rights,  is  one 
of  those  privileges  or  immunities,  can  no  longer 
be  deemed  an  open  question  in  this  court 

It  was  said  of  the  case  of  Vrtd  8eott\.  Sand- 
ford,  that  this  court,  there  overruled  the  action 
of  two  generations;  virtually  inserted  a  new 
dause  in  the  Constitution;  changed  its  charac- 
ter, and  made  a  new  departure  in  the  working 
<d  the  Federal  Oovemment.  I  may  be  permit- 
ted to  say  that  if  the  recent  Amendments  are  so 
oonstrued  that  Congress  may  not,  in  its  own 
discretion,  and  independently^  of  the  action  or 
non-action  of  the  States,  provide  b^  legislation 
of  a  direct  character,  for  the  security  of  rights 
created  by  the  National  Constitution;  if  it  be 
adjudged  that  the  obligation  to  protect  the  fun- 
damental privileges  and  immunities  granted 
by  tLo  14th  Amendment  to  citizens  residing  in 
fne  several  States,  rests  primarily,  not  on  the 
Nation,  but  on  the  States;  if  it  be  further  ad- 
judged that  individuals  and  corporations,  ex- 
erciaing  public  functions,  or  wielding  power 
under  public  authori^,  may,  without  liability 
to  direct  primary  legislation  on  the  part  of  Con- 
arress,  make  the  race  of  citizens  the  ^und  for 
denying  them  that  equality  of  civil  rights 
which  Uie  Constitution  ordains  as  a  principle  of 
lepoblican  citizenship;  then,  not  only  the  foun- 
dationa  upon  which  the  national  supremacy 
has  always  securely  rested  will  be  materially 
dJatorbed,  but  we  shall  enter  upon  an  era  of 
oonstitutional  law,  when  the  rights  of  freedom 
and  American  citizenship  cannot  receive  from 
the  Nation  that  eflSdent  protection  wliich  here- 
tofore was  unhesitatingly  accorded  to  slavery 
uid  the  rights  of  the  master. 

But  if  It  were  conceded  that  the  power  of 
Congress  could  not  be  brought  into  activity 
until  the  rights  specified  in  the  Act  of  1876  had 
been  abridged  or  denied  by  some  state  law  or 
state  action,  I  maintain  that  the  decision  of  the 
court  is  erroneous.  There  has  been  adverse 
state  action  within  the  14th  Amendment  as 
heretofore  interpreted  by  tiiis  court.  I  allude 
to  JEc  parte  Virginia,  miprd.  It  appears,  in  that 
case,  uiat  one  Cole,  Judge  of  a  county  court, 
was  charged  with  the  du(y,  by  the  laws  of  Vir- 
ginia, of  selecting  grand  and  petit  jurors.  The 
bw  of  the  State  did  not  authorize  or  permit 
blm,  in  making  such  sdections,  to  discrimi- 
nate uainst  colored  citizens  because  of  their 
tace.  But  he  was  indicted  in  the  Federal  Court, 
nnder  the  Act  of  1875,  for  making  such  dis- 
criminations. The  Attomey-Oeneral  of  Virginia 
contended  Iwfore  us,  that  the  State  had  done 
its  duty,  and  had  not  authorized  or  directed 
that  county  Judge  to  do  what  he  was  charged 
with  having  done;  that  the  State  had  not  de- 
nied to  the  colored  race  the  equal  protection  of 
the  laws ;  and  that,  consequentiy,  the  act  of 
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Cole  must  be  deemed  his  individual  act,  in  con- 
travention of  the  will  of  the  State.  Plausible 
as  this  argument  was,  it  failed  to  convince  this 
court,  and  after  saying  that  the  14th  Amend- 
ment had  reference  to  the  political  body  de- 
nominated a  State,  "  by  whatever  instruments 
or  in  whatever  modes  that  action  may  be 
taken,"  uid  that  a  State  acts  by  its  legislative, 
executive  and  Judicial  authorities,  and  can  act 
in  no  other  way,  we  proceeded: 

"The  constitutional  provision,  therefore, 
must  mean  that  no  agencv  of  the  State,  or  of 
the  officers  or  agents  by  whom  its  powers  are 
exerted,  shall  deny  to  any  person  within  its  ju- 
risdiction the  equal  protection  of  the  laws. 
AVhoever,  by  virtue  of  public  position  under 
a  State  Oovemment,  deprives  another  of  prop- 
erty, life  or  liberty  without  due  process  of  law, 
or  denies  or  takes  away  the  equal  protection  of 
the  laws,  violates  the  constitutional  inhibition; 
and,  as  he  acts  under  the  name  and  for  the 
State,  and  is  clothed  with  the  State's  power, 
his  act  is  that  of  the  State.  This  must  be  so, 
or  the  constitutional  prohibition  has  no  mean- 
ing. Then  the  State  has  clothed  one  of  its 
agents  with  power  to  annul  or  evade  iL  But 
the  constitutional  Amendment  was  ordained  for 
a  purpose.  It  was  to  secure  equal  rights  to  all 
persons,  and  to  insure  to  all  persons  the  enjoy- 
ment of  such  rights,  power  was  given  to  Con- 
KKsa  to  enforce  its  provisions  oj  appropriate 
legislation.  Such  legislation  must  act  upon 
persons,  not  upon  tiie  abstract  thing  denominat- 
ed a  State,  but  upon  the  persons  who  are  the 
agents  of  the  State,  in  the  denial  of  the  rights 
wnich  were  intended  to  be  secured."  Mc  parte 
Virginia,  100  U.  8.,  84ft-7  [tupra]. 

In  every  material  sense  applicable  to  the  prac- 
tical enforcement  of  the  14th  Amendment,  rafl- 
road  corporations,  keepers  of  inns  and  man- 
agers of  places  of  public  amusement  are  agents 
or  instrumentalities  of  the  State,  because  they 
are  charged  with  duties  to  the  public,  and  are 
amenable,  in  respect  of  their  duties  and  func- 
tions, to  governmental  r^ulation.  It  seems  to 
me  that,  within  the  principle  settied  in  Ex  parte 
Virginia,  a  denial,  ^  these  instrumentalities  of 
the  State,  to  the  citizen,  because  of  his  race,  of 
that  equality  of  dvil  rirats  secured  to  him  by 
law,  is  a  denial  by  tiie  State,  within  the  mean- 
ing of  the  14th  Amendment  If  it  be  not,  then 
that  race  is  left,  in  respect  of  the  civil  rights  in 
question,  practically  at  the  mercy  of  corpora- 
tions and  individuals  wielding  power  under  the 
States. 

But  the  court  says  that  Congress  did  not,  in 
the  Act  of  1860,  assume,  under  the  authority 
given  by  the  18th  Amendment,  to  adjust  what 
may  be  called  the  social  rights  of  men  and  races 
in  the  community.  I  agree  that  government 
has  nothing  to  do  with  social,  as  distinguished 
from  technically  legal,  rights  of  individuals. 
No  government  ever  has  brought  or  ever  can 
bring  its  people  into  social  intercourse  against 
their  wishes.  Whether  one  person  will  permit 
or  maintain  social  relations  with  another  is  a 
matter  with  which  government  has  no  concern. 
I  a^^ree  that  if  one  dtizen  chooses  not  to  hold 
social  intercourse  with  another,  he  is  not  and 
cannot  be  made  amenable  to  the  law  for  his  con- 
duct in  that  regard;  for  even  upon  grounds  of 
race,  no  legal  right  of  a  citizen  is  violated  by 
the  refusal  of  others  to  maintain  merely  social 
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relations  with  him.  What  I  affirm  is  that  no 
State,  nor  the  officers  of  any  State,  nor  any  cor- 
poration or  individual  wielding  power  under 
state  authority  for  the  public  benefit  or  the  pub- 
lic conTenience,  can,  consistently  either  with  the 
freedom  established  by  thefoncbmental  law,  or 
with  that  equality  of  civil  rights  which  now  be- 
longs^to  every  citizen,  discriminate  against  free- 
men or  citizens,  in  those  rights,  because  of  their 
race,  or  because  they  once  labored  under  the 
disabilities  of  slavery  imposed  upon  them  as  a 
race.  The  rights  which  Congress,  by  the  Act 
of  1875,  endeavored  to  secure  and  protect,  are 
legal,  not  social  rights.  The  right,  for  instance, 
of  a  colored  citizen  to  use  the  accommodations 
of  a  public  highway,  upon  the  same  terms  as 
are  permitted  to  white  citizens,  is  no  more  aso- 
cial right  than  his  right,  under  the  law,  to  use 
the  public  streets  of  a  city  or  a  town,  or  a  turn- 
pike road,  or  a  public  market,  or  a  postofflce, 
or  his  right  to  sit  in  a  public  builOmg  with 
others.ofwhatever  race,  for  the  purpose  of  hear- 
ing the  political  questions  of  the  day  discussed. 
Scarcely  a  day  passes  without  our  seeing  in  this 
court  room  citizens  of  the  white  and  black  races 
sitting  side  by  side,  watching  the  progress  of 
our  business.  It  would  never  occur  to  anyone 
that  the  presence  of  a  colored  citizen  in  a  cour^ 
house,  or  court  room,  was  an  invasion  of  the 
social  rights  of  white  persons  who  may  frequent 
such  places.  And  vet,  such  a  suggestion  would 
be  quite  as  sound  in  law — I  say  it  with  all  re- 
sjiect — as  is  the  suggestion  that  the  claim  of  a 
colored  citizen  to  use,  upon  the  same  terms  as 
is  i)ermitted  to  white  citizens,  the  accommoda- 
tions of  public  highways,  or  public  inns,  or 
places  of  public  amusement,  established  under 
the  license  of  the  law,  is  an  invasion  of  the  so- 
cial rights  of  the  white  race. 

The  court,  in  its  opinion,  reserves  the  ques- 
tion whether  Congress,  in  the  exercise  of  its 
power  to  regulate  commerce  amongst  the  sev- 
eral States,  might  or  might  not  pass  a  law  reg- 
ulating rights  in  public  conveyances  passii^ 
from  one  State  to  another.  I  beg  to  suggest  that 
that  precise  question  was  substantially  present- 
ed here  in  the  onlv  one  of  these  cases  relating 
to  railroads— iioitnaon  and  Wife  v.  Memphis  A 
Charleston  Railroad  Company.  In  that  case  it 
appears  that  Mrs.  Robinson,  a  citizen  of  Missis- 
sippi, purchased  a  railroad  ticket  entitling  her 
to  be  carried  from  Grand  Junction,  Tennessee, 
to  Lynchburg,  Virginia.  Might  not  the  Act  of 
1876  be  maintained  in  that  case,  as  applicable 
at  least  to  commerce  between  the  States,  not- 
withstanding it  does  not,  upon  its  face,  profess 
to  have  been  passed  in  pursuance  of  the  power 
of  Congress  to  regulate  commerce?  Has  it  ever 
been  held  that  the  judiciary  should  overturn  a 
statute,  because  the  legislative  department  did 
not  accurately  recite  therein  the  particular  pro- 
vision of  the  Constitution  authorizing  its  enact- 
ment? We  have  often  enforced  munidpal  bonds 
in  aid  of  railroad  subscriptions,  where  they 
failed  to  recite  the  statute  authorizing  their  is- 
sue, but  recited  one  which  did  not  su^ain  their 
validity.  The  inquiry  in  such  cases  has  been: 
was  there,  in  any  statute,  authority  for  the  ex- 
ecution of  the  bonds?  Upon  this  branch  of  the 
case,  it  may  be  remarked  that  the  State  of  Lou- 
isiana, in  1869,  passed  a  statute  giving  to  pas- 
sengers, without  regard  to  race  or  color,  equal- 
ity of  right  in  the  accommodations  of  nilroad 
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and  street  cars.steamboats  or  other  water  crafta, 
stage-coaches,  omnibuses  or  other  vehicles.  But 
in  HaU  v.  De  Ouir,  95  V.  8.,  487,  that  Act  wm 
pronounced  unconstitutional  so  f^  as  it  related 
to  commerce  between  the  States,  this  court  say- 
ing that  "  If  the  public  good  requires  such  leg- 
islation it  must  come  from  Congress,  and  not 
from  the  States."  I  suggest,  that  it  may  become 
a  pertinent  inquiry  whether  Congress  nay,  io 
the  exertion  of  its  power  to  regulate  commeice 
among  the  States,  enforce  among  passengers  on 
public  conveyances,  equality  of  light,  withnut 
reguxi  to  race,  color  or  previous  condition  of 
servitude,  if  it  be  true — which  I  do  not  adout 
— that  such  legislation  would  he  an  interference 
by  government  with  the  social,  rights  of  the 
people. 

My  brethren  say,  that  when  a  man  has 
emerged  from  slaveiy,  and  by  the  aid  of  benefi- 
cent legislation  has  shaken.  ofF  the  inseparable 
concoimtants  of  that  state,  there  must  be  some 
stage  in  the  progress  of  his  elevation  when  he 
takes  the  rank  of  a  mere  citizen,  and  ceases  to 
be  the  special  favorite  of  the  laws,  and  when  bb 
rights  as  a  citizen,  or  a  man,  are  to  be  protected 
in  the  ordinary  modes  by  which  other  men's 
rights  are  protected.  It  is,  I  submit,  scarcely 
just  to  say  that  the  colored  race  has  been  the 
special  f  avoriteof  the  laws.  The  Statute  of  1875, 
now  adjudged  to  be  unconstitutional,  is  for  the 
benefit  of  citizens  of  every  race  and  color.  What 
the  Nation,  through  Congress,  has  sought  to  ac- 
complish in  reference  to  that  race,  is — what  bad 
already  been  done  in  every  State  of  the  Union 
for  the  white  race — to  secure  and  protect  right* 
belonging  to  them  as  freemen  and  dtizens;  notb- 
ingmore.  It  was  not  deemed  enou^  "to  help 
the  feeble  up,  but  to  support  him  ^er."  The 
one  tmderlymg  purpose  of  congressional  1^3*- 
lation  has  been  to  enable  the  black  race  to  take 
the  rank  of  mere  citizens.  The  difficulty  ba* 
been  to  compel  a  recognition  of  the  legal  right 
of  the  black  race  to  take  the  rank  of  dtazos, 
and  to  secure  the  enjoyment  of  privfi^es  be- 
longing, imder  the  law,  to  them  as  a  component 
part  of  the  people  for  whose  welfare  and  hap- 
piness government  is  ordained.  At  eveir  step, 
in  this  direction,the  Nation  has  been  confronted 
with  class  granny,  which  a  contemporary  En- 

glish  historian  says  is,  of  all  tvrannies,  the  most 
itolerable,  "  For  it  is  ubiqmtous  in  its  opera- 
tion,and  weighs,  perhaps,  most  heavily  on  those 
whose  obscurity  or  distance  would  withdraw 
them  from  die  notice  of  a  single  despot."  To- 
day, it  is  the  colored  race  which  ia  denied,  by 
corporations  and  individuals  wHdingpuUic  an- 
thori^,  rights  fundamental  in  tbor  freedom 
and  citizenship.  At  some  future  time,  it  nay 
be  that  some  ottier  race  will  fall  under  the  ban 
of  race  discrimination.  If  the  constitutional 
Amendmentsbe  enf orced,acoording  to  the  intent 
with  which,  as  I  conceive,  th«^  were  adopted, 
there  cannot  be  In  this  Republic,  any  cIms  of 
human  beings  in  practical  subjection  to  anotha 
class,  with  povrer  in  the  latter  to  dole  out  to  the 
former  just  such  privileges  as  tbey  may  cbooaa 
to  grant.  The  supreme  law  of  the  land  has  de- 
creed that  no  authority  shall  be  exercised  in  tbi* 
country  upon  the  basis  of  discrimination,  in  re- 
spect of  civil  rights,  against  freemen  and  citi- 
zens because  of  their  race,  color  or  pferious 
condition  of  servitude.  To  that  decree— for  Ike 
due  enforcement  of  which,  by  appropriate  le^ 

109  Cii. 


Digitized  by 


Google 


188S. 


TJniTED  States  t.  Hamiltoh.    UiirrsD  States  t.  Qale. 


68;  6&-74 


islatioD,  CSongress  has  been  Invested  'with  ex- 
press power— every  one  must  bow,  whatever 
msj  have  been,  or  whatever  now  are,  his  indi- 
vidoal  views  as  to  the  wisdom  or  policy,  either 
of  the  recent  changes  in  the  fundamental  law, 
or  of  the  lerislation  which  has  been  enacted  to 
give  tLsm  effect. 

For  the  reasons  stated  I  feel  constrained  to 
withhold  my  assent  to  the  opinion  of  the  court. 

True  copy.   Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  V.  8. 

Ctted-U4Tr.8.,8a)L 


UKITED  STATES,  P^., 

c. 

JAMES  HAMILTON. 

(See  S.  C,  Reporter's  ed.,  63.) 

Motion  to  quath  indietmmt, 

A  motion  to  quash  an  Indiotment  is  slwaTS  ad- 
dresBed  to  the  dboretion  of  the  court;  a  decision 
upon  it  Is  not  error  and  cannot  be  reviewed  on  a 
writ  of  srror,  nor  on  a  division  of  opinion  between 
the  Judges  of  a  Circuit  Court. 

[No.  204.] 
BulmiiUed  Mo.  7. 188$.    Deeided  Oct.  16, 188S. 

ON  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the 
United  States  for  the  Middle  District  of  Ten- 


Mr.  S.  F.  Phillips,  SoUdtor-Qenerai,  for 
plaintiff. 
Mr.  Edward  H.  East,  for  defendant 

Mr.  JutUee  Bradley  delivered  the  opinion 
of  the  court: 

The  certificate  of  division  in  this  case  was 
made  on  a  division  in  opinion  between  the 
Judges  on  a  motion  to  quash  the  indictment 
As  a  motion  to  quash  is  always  addressed  to 
tlte  discretion  of  ue  court,  a  decision  upon  it  is 
not  error  and  cannot  be  reviewed  on  a  writ  of 
error.  In  the  case  of  U.  8.  v.  Soumburgh,  7 
Wall.,  580  [74 U.  8.,  XIX.,  263],  we  decided 
the  precise  point  that  this  court  cannot  take 
cognizance  of  a  division  of  opinion  between 
the  Judges  of  a  Circuit  Court  uxwn  a  inotion 
to  quash  an  indictment  This  decision  was  re- 
affirmed in  V.  S.  V.  Aver}/,  18  Wall.,  261  [80 
U.  S. ,XX.,  610]  and  in  Z7.  &  V .  Oanda  [XXVL, 
10691  decided  at  the  last  Term. 

Tne  COM  not  being  properly  btfore  v»,  it  <U$- 
misaed. 

True  copy.   Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  V.  B. 


UNITED  STATES,  Plff., 

«. 

EDWARD  T.  GALE,  bt  au 

(See  S.  C,  Reporter's  ed.,  «6-T4). 

Bedsed  Statute* — algeetion  waived — ditijiuzlifiea- 
tion  ofjurori. 


1.  Sections  6512  and  661S  of  the  Revised  Statutes  of 
the  United  States  are  not  reputrnant  to  nor  in  vio- 
lation of  the  Constitution  of  the  United  States. 

10»  U.S. 


2.  By  pleadlnff  not  cuUty  to  an  Indictment,  and 
going  to  trial  inthout  making  any  objection  to  the 
mode  of  seleoting  the  grand  Jury,  the  objection  is 
waived. 

8.  All  ordinary  objections,  based  upon  the  disquall- 
flcatlon  of  particular  jurors,  or  upon  inf  ormiuttles 
in  summoning  or  impaneling  the  jury,  where  no 
statute  makes  proceedings  utterly  void,  should  be 
taken  in  Kmine,  either  by  challenge,  by  motion  to 
quash,  or  by  plea  In  abatement. 

[No.  205.] 

Argued  Not.  9,  188g.    Deeided  Oct.  IS,  1883. 

ON  a  certificate  of  division  in  opinion  between 
the  Judges  of  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Florida. 

The  histo^  and  facts  of  the  case  appear  in  the 
opinion  of  the  court. 

Mr.S.  F.  Phillips,  8aiieitor-Qm.,  for  plaint- 
iff. 
No  connsel  appeared  for  defendant 

Mr.  JufUee  Bradley  delivered  the  opinion 
of  the  court: 

The  indictment  against  the  defendants  in  this 
Case  was  for  misconduct  as  election  ofBcers  at 
an  election  held  in  Florida  for  a  representative 
to  Congress,  in  stuffing  the  ballot  box  with 
fraudulent  tickets,  and  abstracting  tickets  which 
had  been  voted.  In  impaneling  the  grand  jury 
wMch  found  the  indictment,  four  persons,  oth- 
erwise competent.were  excluded  from  the  panel 
for  the  caTises  mentioned  in  section  820  of  the 
Revised  Statutes,  which  grounds  are,  in  sub- 
stance, voluntarily  taking  part  in  the  rebellion, 
and  giving  aid  and  comfort  thereto.  The  ex- 
clusion of  these  persons  for  this  cause  appears 
by  an  amendment  of  the  record,  made  nunepro 
tune,  showing  what  took  place  ;  but  no  objec- 
tion was  taken  to  the  indictment  or  proceedings 
on  that  account  untU  after  a  plea  of  not  guilty, 
and  a  conviction,  when  the  objection  was  fint 
taken  on  motion  in  arrest  of  judgment.  The  in- 
dictment was  founded  upon  sections  6512  and 
6515  of  the  Revised  Statutes,  and  the  constitu- 
tionality of  those  sections  was  called  in  question, 
as  well  as  that  of  section  820.  The  Judges  hav- 
ing disagreed  upon  the  motion  in  arrest  of  judg- 
ment, certified  up  the  following  questions  for 
the  determination  of  this  court,  namely: 

1.  Whether  sections  6512  and  6616  of  the 
Revised  Statutes  of  the  United  States,  on  which 
such  indictment  was  founded,  are  repugnant  to 
and  in  violation  of  the  Constitution  of  the  United 
States.  2.  Whether  section  820  of  the  Revised 
Statutes  of  the  United  States  is  repugnant  to 
and  in  violation  of  the  Constitution  of  theUnited 
States.  8.  Whether  judgment  of  this  court  coula 
be  rendered  against  the  defendants  on  an  indict- 
ment fotmd  by  a  grand  juir  impaneled  and 
sworn  under  the  section  aforesaid ;  and  4. 
Whether  the  indictment  aforesaid  charges  any 
offense  for  which  judgment  could  be  renderra 
against  the  defendants  in  this  court  under  the 
Constitution  and  laws  of  the  United  States. 

The  question  of  the  validity  of  sections  6513 
and  6516  has  already  been  decided  by  this  court 


KmM.—ObjeetUma  to  grand  jurors,  when  and  how 
taken. 

It  is  no  ground  for  quashing  an  indictment  for 
burglary  in  breaking  into  a  mmk,  that  two  of  the 
grand  jurors  by  whom  it  was  f  oimd  were  stockhold- 
ers of  the  bonk.  Bolland  V.  Oom.,8tPa.St.,806;  S. 
C..22Am.  Rep.,  758. 

It  is  not  a  good  plea  to  an  indictment  for  murder 

867 


Digitized  by 


Google 


6S-74 


SUPBEUB  COUBT  OF  TBB  TTSTTED  StATBS. 


Oct.  Tbbh, 


in  the  cases  of  JBk  parte  Siebold  and  Ex  parte 
Olarke.lOO U.  8..  871, 899  [XXV.,716.717L  and 
was  detennined  in  favor  of  their  validity.  As 
to  those  sections,  therefore,  the  answer  must  be 
in  the  negative,  namely  :  that  they  are  not  re- 
pngnant  to  nor  in  violation  of  the  Constitution 
at  the  United  States. 

The  second  question,  as  to  the  constitution- 
ality of  the  SaOth  section  of  the  Revised  Stat- 
utes, which  disqualifies  a  person  as  a  juror  if 
he  voluntarily  took  any  p»rt  in  the  rebellion, 
is  not  an  essential  one  in  the  case;  inasmuch  as, 
by  pleading  not  guilty  to  the  indictment  and 
going  to  trial  without  making  any  objection  to 
toe  mode  of  selecting  the  grand  jury,  such  ob- 
jection was  waived.  The  defenduits  should 
either  have  moved  to  quash  the  indictment  or 
have  pleaded  in  abatement,  if  they  liad  no  op- 
portunity, or  did  not  see  fit,  to  cliallenge  the  ar- 
ray. This,  we  think,  is  the  true  doctrine  in 
cases  where  the  objection  does  not  go  to  the  sub- 
version of  all  the  proceedings  taken  in  impand- 
ing  and  swearing  the  grand  jury;  but  relates 
only  to  the  quaufication  or  disqualification  of 
certain  persons  sworn  upon  the  jury  or  excluded 
therefrom;  or  to  mere  inegulanties  in  constitut- 
ing the  paneL  We  have  no  inexorable  statute 
making  the  whole  proceedings  void  for  any  such 
irr^laiities. 

Ohitty,  in  his  work  on  Criminal  Law,  Vo).'!, 
p.  807,  says:  "  It  is  perfectly  clear  that  all  per- 
sons serving  upon  the  grand  jury,  must  be  good 
and  lawful  men;  by  which  it  is  intended,  that 
they  must  be  liege  subjects  of  the  Bang,  and 
neither  aliens  nor  persons  outiawed  even  in  a 
civil  action;  attainted  of  any  treason  or  felony; 
or  convicted  of  any  species  of  erimenfalti,  as 
conspiracy  or  perluiy,  which  may  render  them 
infamous.  And  if  a  man  who  lies  under  any  of 
these  disqualifications  be  returned,  he  may  be 
challenged  bv  the  prisoner  before  the  bill  is  pre- 
sented; or,  if  it  be  discovered  after  the  finding, 
the  defendant  may  plead  it  in  avoidance,  and 
answer  over  to  the  felony;  for  which  purpose  he 
may  be  allowed  the  assistance  of  counsel  on  pro- 
ducing in  court  the  record  of  the  outlawry,  at- 
tainder, or  conviction,  on  wtiich  the  incompe- 
tence of  the  juryman  rests."- 

This,  is,  undoubtedly,  the  general  rule  as  to 
the  manner  in  which  objection  may  be  taken  to 
the  pertonnel  of  the  grand  jury,  though  in  this 
country  a  motion  to  quash  the  indictment  may 
be  made  instead  of  pleading  specially  in  abate- 
ment. The  requirement  of  answermg  over  to 
the  felony  in  connection  with  the  plea  In  abate- 


ment is  for  the  benefit  of  the  accused,  in  order 
that  he  mav  not  be  condnded  on  the  merits  if 
he  should  tail  in  sustaining  his  special  plea;  a 
precaution  which  probably  wouM  not  M  nee- 
essaiy  in  our  practice. 

By  an  Englidi  statute  passed  in  the  11th 
year  of  Henry  lY.,  it  was  declared  that  in- 
dictments made  by  persons  not  returned  by  the 
sheriff,  or  by  persons  nominated  to  him,  or  who 
were  outlawed  or  had  fled  to  sanctuary  for 
treason  or  felony,  should  be  void,  revi>kea  and 
annulled.  On  this  statute  it  was  held  that  if 
any  such  persons  were  on  a  grand  jury  which 
found  an  indictment,  it  made  the  whole  yoii, 
and  if  the  matter  appeared  on  the  record,  or  in 
the  proceedings  of  iba  same  court,  advantage 
might  be  taken  of  it  on  motion  in  arrest  of 
;[udgment,  or  even  on  the  su^;estion  of  an  am- 
%eu*  eurim;  but  if  it  did  not  appear  en  the  rec- 
ord of  the  cause,  or  in  the  records  of  the  same 
court,  the  better  opinion  was  that  it  could  only 
be  pleaded  in  abatement,  or  raised  by  motion 
to  quash.  Elawkins  says:  "  If  a  person  who  is 
trien  upon  such  an  indictment  take  no  excep- 
tion before  his  trial,  it  may  be  doubtful  whetn- 
er  he  may  be  allowed  to  take  exception  after 
ward,  be<»use  he  hath  slipped  the  moat  proper 
time  for  it;  except  it  be  venfled  by  the  lecmds  of 
the  same  court  wherein  the  indictment  is  de- 
pending, as  by  an  outiawiy  in  the  same  court 
of  one  of  the  uidictors,  etc."  Hawk.,  b.  8,  du 
86,  sec.  37.  In  Bacon's  Abridgement  (Juries,  A) 
it  is  said  that  the  court  need  not  admit  the  plea 
of  outlawry  of  an  indictor,  unless  he  who  plMtds 
it  have  the  record  ready,  or  it  be  an  ouuawiy 
of  the  same  court;  and  re  is  added,  as  Uie  better 
opinion,  that  no  exception  against  wa.  indictor 
is  allowable,  ludess  the  party  takes  it  befwe 
trial.  Chitty  lays  down  the  same  rule.  1 
Crim.  L.,  a)7-8.  Lord  Chief  Jvttiee  Hale, 
speaking  of  what  the  caption  ou^t  to  contain, 
among  other  things,  says:  "  It  must  name  the 
jurors  that  presented  the  offense  and,  therefore, 
a  return  of  an  indictment  or  presentment  per 
taeramentum,  A.  B.  CD.,  et  aliorum,  is  not 
good,  for  it  may  be  the  presentment  was  by  a 
less  number  than  twelve,  in  which  case  it  is  not 
good.  H.  41  Eliz.  B.  B.  Croke,  n.  16,  <%»- 
eard't  due,  p.  654;  and  it  seems  to  me  that  all 
the  names  of  the  jurors  ought  to  be  returned; 
for  the  party  indicted  may  have  an  exoeptkn 
to  some  or  one  of  them,astbat  bei80DtIawed,iit 
which  case  the  indictment  may  be  quaabed  by 
plea,  though  there  be  twelve  besides  without 
exception;  for  possibly  that  one,  who  ia  not  b- 


tbat  a  meniber  of  tbe  grand  lory  wbloh  found  It, 
wasanephewof themnrderedman.  Ststev.Bast- 
er.  80  Ohio  St.  SIS ;  S.  0, 27  Am.  Bep.,  478. 

ObJeotlon,  that  a  gnai  juior  has  expiesMd  an 
opinion  as  to  ruilt  of  a  party  whose  case  will  l>e  pre- 
sented, must  oe  made  before  tii»  Juror  Is  Impaneled 
and  sworn.  Suob  obleotlon  is  aroiind  of  ohal- 
lenge  and  not  for  plea  in  abatement.  Whart.  Cr.  L., 
■ec  400;  People  v.  Jewett,  8  Wend.,  814:  IT.  B.  v. 
White,  9  IT.  &  (6  Ctanoh),  4Sr;  State  v.  Rickey,  5 
Halst,  8S:  Hudok  v.  People,  40  111.,  288:  State  T. 
Hamlin.  47  Oonn.,  tS;  8.  C,  88  Am.  Bep.,  A. 

Tbata  nand  juror  is  a  neUrhboror  the  aooosed 
and  originated  the  oomplalnt  anlnst  him  Is  not  a 
valid  ObJeotlon.    Tucker's  OaseTS  ICaas.,  Z88. 

A  cause  for  exemption  from  jury  duty  is  around 
for  excuse,  and  does  not  diaquaUfy  a  gnuuT  juror. 
State  T.  Poeshner,  48  K.  H.,  88 ;  StsM  v.  Quimby,  a 
Me.,  80S. 

It  Is  a  good  plea  in  abatement  that  one  of  the 
grand  jury  who  found  the  indtotment  was  not  qua!- 

SftS 


ifledtoaot.  State  v.  RookafeUow,lBa]at_Kt:  State 
V.  Davis,  U  B.  I., 492;  S.  a,  31  Am.  BepJlDI;  i  Bate 
P.  a,  US;  Belidi  V.  Btete,  88  Go.,  78;^  Ca  Am. 
BepJaiS. 

It  IS  good  plea  in  bar  that  one  of  the  grand  Jmy 
was  not  an  elector  as  required  by  statute.  Done  v. 
State,  17  Ohio,  2S8. 

In  Indiana  a  penon  under  proeeoatlon  fOr  oriate 
and  in  custody  or  on  ball  may  dialleoge  tor  good 
cause  any  petson  tetotned  or  nlaoed  on  the  grand 
Jary.  Hndsmiv.State,lBlaak£jn7: JoMsv.Mata, 
i  Bhckf.,  47S:  State  v.  Hemdoo, S Blaokf-»;  Bar- 
din  v.  State,  Silnd.,  847;  UenhomTr8ta<«,ttlDd-U. 

Objections  to  members  of  a  grand  jmy,  or  to  tha 
array,  cannot  be  raised  by  plea  In  «'»'«"i»«t*i  bat 
must  be  raised  by  cliallenge  before  indtctmait  or 
motion  to  quash.  Qibbs  v.  State.  IS  Vroom,  tBf;  8. 
C  46  Am.  Bep.,  782. 

The  right  to  cballoiae  grand  juron  and  tbe  oonsai 
of  cliallenge  are  regulated  by  atatute  in  New  Tack. 
Code  of  Criminal  Procedure,  seas.  237-148. 
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ffali$  homo,  mar  influence  all  the  rest,  and  so 
ritiate  the  whole  indictment." 

All  these  authorites  tend  to  the  same  point, 
namely:  that  the  proper  mode  of  taking  objec- 
tion to  the  pertonndot  the  grand  jnry.eTen  un- 
der the  statute  referred  to,when  the  matter  does 
not  appear  of  record,  is  by  pies  in  abatement. 

If  under  the  operation  of  so  stringent  a  stat- 
ute as  that  of  1 1  Hen .  IV. ,  the  general  rale  was, 
that  the  objection  to  the  constitution  of  the 
grand  jury  must  be  taken  before  trial,  and 
could  only  be  taken  afterwards,  when  it  ap- 
peared on  the  record,  much  more  would  it  seem 
to  be  requisite  that  all  ordinary  objections  l>ased 
upon  the  disqualification  of  particular  Jurors, 
or  upon  informalities  in  summoning  or  im- 
pkineling  the  jury,  where  no  statute  makes  the 

Sroceetflngs  ntteny  Toid,  should  be  taken  in 
mint,  ei£er  by  challenge,  by  motion  to  quash, 
or  by  plea  in  abatement.  Neglecting  to  do  this, 
the  defendant  should  be  deemed  to  have  waived 
the  irregularity.  It  would  be  trifling  with  jua- 
tioe,  and  would  render  criminal  proceedings  a 
farce,  if  such  objections  could  he  taken  ajter 
verdict,  even  though  the  irregularitv  should 
appear  in  the  record  of  the  proceeding.  In 
moet  cases  it  could  not  appear  in  a  record  prop- 
erly made  up;  but,  if  appearing  at  all,  it  womd 
require,  as  in  the  present  case,  a  special  certifi- 
cate of  the  court,  analogous  to  a  bill  of  excep- 
tions, or  a  case  stated,  not  constituting  a  paxt 
of  the  true  record.  But  even  if  it  should  ap- 
pear upon  the  record  as  a  proper  part  thereof, 
the  fact  of  pleading  to  the  merits  and  going  to 
trial  without  taking  the  obiection  would  also 
appear,  and  would  amoimt  in  law  to  a  waiver 
of  the  irregularity.  If  it  could  be  taken  advan- 
tage of  on  a  motion  in  arrest  of  judgment,  it 
would  be  a  good  ground  of  reversal  on  error, 
and  all  the  proceiedings  of  a  long  term  might 
be  rendered  nugatory  by  admitting  a  iwrson  to 
the  grand  jury,  or  excluding  a  person  from  it, 
without  the  matter  being  called  to  the  attention 
of  the  court ;  whereas,  if  the  objection  were 
taken  in  limine,  the  irregularity  might  be  cor- 
rected by  reforming  the  panel  or  summoning  a 
ne^  Jury. 

These  remarks  apply  with  additional  force 
where  the  objection  Is  not  to  the  disqualifica- 
tion of  jurors  who  are  actually  sworn  upon 
the  panel,  but  to  the  exclusion  or  excuse  of 
persons  from  serving  on  the  panel.  A  disquali- 
fied juror  placed  upon  the  panel  may  be  sup- 
poeed  injuriously  to  affect  the  whole  panel;  but 
if  the  individuals  forming  it  are  imobjection- 
able,  and  have  all  the  necessary  qualifications. 
It  is  of  less  moment  to  the  accused  what  per- 
sons may  have  been  set  aside  or  excused.  The 
present  case  is  of  the  latter  kind.  No  com- 
plaint is  made  that  any  of  the  grand  jurors  who 
foond  the  indictment  were  disqualified  to  serve, 
or  were  in  any  re.spect  improper  persons.  It 
is  only  complained  that  the  court  excluded 
some  persons  for  an  improper  cause,  that  is,  be- 
cause they  labored  under  the  disqualification 
created  by  the  820th  section  of  tne  Revised 
Statutes,  which  is  alleged  to  be  unconstitution- 
al. It  is  not  complained  that  the  jury  actually 
impaneled  was  not  a  good  one;  but  that  other 
persons  equally  good  had  a  right  to  be  placed 
on  it.  These  persons  do  not  complain.  If  their 
rif^t  to  serve  on  the  grand  jury  was  improperly 
i^binged,  perhap  they  might  complain  of  be- 

io»  v.s. 


ing  excluded.  That  is  another  matter.  Or, 
perhaps,  the  defendants,  if  correct  in  their  as- 
sumption that  the  law  is  unconstitiitional,  and 
that  the  court  was  governed  by  an  improper 
rule  in  excluding  persons  under  it,  might  have 
had  the  benefit  of  the  error  by  moving  to  quash 
the  indictment,  or  by  pleading  in  abatement. 
But  passing  by  these  proper  modes  of  taking 
the  objection,  they  waited  imtil  they  had  been 
tried  and  convicted  on  a  pleai  of  not  guilty,  and 
then  moved  in  anest  of  Judgment.  We  think 
th^  were  too  late  in  raising  the  obiection. 

Some  importance  is  attached  to  the  fact  that 
the  court  followed  an  unconstitutional  law,  or 
one  assumed  to  be  such.  We  do  not  see  that 
this  is  in  anywise  different  from  the  case  in 
which  the  court  misconstrues  the  law.  The  re- 
sult is  the  same ;  certain  persons,  under  a  mis- 
conception of  the  court,  are  excluded  from  the 
grand  Jury  who  are  qualified  to  serve  on  it ;  but 
the  Jury  as  actually  constituted,  is  unexception- 
able in  every  other  respect.  In  either  case, 
whether  the  court  is  mistaken  as  to  the  validity 
of  a  law,  or  as  to  its  interpretation,  the  objection 
relates  so  little  to  the  merits  of  the  case  that  it 
ought  to  be  taken  in  the  regular  order  and  due 
course  of  proceeding. 

There  are  cases,  undoubtedly,  which  admit  of 
a  different  consideration,  and  in  which  the  ob- 
jection to  the  grand  jury  may  be  taken  at  any 
time.  Theseare  where  the  whole  proceeding  of 
forming  the  panel  is  void  ;  as  where  the  Jury  is 
not  a  Jury  of  the  court  or  term  in  which  the  in- 
dictment is  found ;  or  has  been  selected  by  per- 
sons having  no  authority  whatever  to  select 
them  ;  or  where  they  have  not  been  sworn  ;  or 
where  some  other  fundamental  requisite  has  not 
been  complied  with.  But  there  is  no  complaint 
of  this  kind  in  the  present  case ;  the  complaint 
simply  relates  to  the  action  of  the  court  in  ex- 
cluding particular  persons  who  might  jiroperly 
have  served  on  the  Jury.  We  do  not  think  that 
this  vitiated  all  the  proceedings  so  as  to  render 
them  absolutely  null  and  void.  It  might  have 
sufficed  to  qaaah  the  indictment  if  the  oqjection 
had  been  timely  and  properly  made.  Nothing 
more. 

We  thin  k  that  this  oonclusion  is  the  result  not 
only  of  the  English,  but  of  the  better  American 
authorities. 

Mr.  Wharton,  in  his  section  on  the  "  Disqual- 
ification of  Grand  Jurors,  and  how  it  may  be 
excepted  to,"  begins  by  stating  the  general  rule, 
that  irregularities  in  selecting  or  impaneling  the 
grand  Jury,  which  do  not  relate  to  the  compe- 
tency of  individual  jurors,  may  usually  be  ob- 
jected to,  by  challenge  to  the  array,  or  motion 
to  quash ;  and  this  must  be  before  the  general 
issue.  Crim.  PI.  &  Pr.,  8th  ed.,  sec.  8A  He 
then  shows  that  in  some  States  it  has  been  held, 
that  objections  to  disqualification  of  individual 
jurors  can  only  be  taken  by  challenge,  and  not 
by  motion  to  quash  or  by  plea;  but  that  in  others 
the  motion  to  quash  as  well  as  the  plea,  is  al- 
lowed ;  the  latter  rule  being  more  generally  fol- 
lowed, and  being  more  in  accordance  with  the 
English  law.  He  then  adds :  "  Ordinarily, 
after  the  general  issue  has  been  pleaded,  objec- 
tions are  too  late ;  and  when  the  objection  goes 
to  the  manner  of  drawing,  it  should  be  taken  by 
challenge  to  the  array.  ♦  •  •  But  on  principle, 
in  those  cases  in  which  the  defendant  is  sur- 
prised, and  had  no  opportunity  to  take  excep- 
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tion  until  after  the  finding  of  the  bill,  he  should 
be  allowed  to  take  advantage  of  anv  irregularis 
by  plea."  Sec.  8S0.  We  apprehend  that  the  rule 
last  stated  is  the  correct  one.  But  in  section 
858,  it  is  added,  that  at  common  law,  if  the  ob- 
jection appears  of  record,  and  there  be  no  stat- 
utory impediment,  a  motion  in  arrest  of  Jodg- 
meut  maybe  entertained.  This  last  position  we 
do  not  think  is  well  sustained.  As  we  have 
seen,  it  was  by  force  of  the  Statute  of  11  Hen. 
rv.  that  objections  might  be  taken  after  the 
trial  in  England  ;  and  the  American  cases  re- 
ferred to  by  Mr.  Wharton  do  not  sustain  his  ob- 
servation. In  Hardin'*  Case,  2  Rich.,  683,  the 
motion  in  arrest  of  judgment  was  based  on  the 
ground  that  the  grand  fury  was  not  such  for  the 
term  at  which  the  mil  was  found  and,  of 
course,  the  proceedings  were  coram  wmJtUUee. 
In  the  other  cases  cited  in  support  of  the  posi- 
tion, the  motions  were  overruled.  We  think 
that  the  doctrine  of  waiver  applies  as  well  to 
cases  where  the  objection  appeus  of  record  as 
where  it  appears  by  averments ;  and  that  it  ap- 
plies to  all  cases  of  objection  to  the  qualifications 
of  jurors,  and  to  the  mode  of  impaneling  the 
jury ;  but  does  not  apply  to  cases  where  the 
proceeding  is  wholly  void  by  reason  of  some 
fundamental  defect  or  vice  uerein.  Brooke, 
Abr.  Indict,  2 ;  Seabom'i  Oaae,  4  Dev.  806  ; 
BobiTMon't  Cote,  2  Parker,  Cr.  Cas.,  808.  In  the 
case  In  Brooke,  persons  not  legale*  homine*  were 
on  the  grand  jury,  and  it  was  held  that  the  ob- 
jection ought  to  be  pleaded  before  pleading  to 
the  felony.  In  Seaborn'*  Gaie  it  was  held  that, 
after  conviction  of  murder,  it  was  too  late  to 
take  advantage  of  an  error  in  constituting  the 
grand  jury,  though  it  appeared  in  the  record. 
In Bobinton't  Oate,  2 Parker,  Or.  Rep.,  286,  808, 
811,  which  was  argued  by  able  coimsel  in  tiie 
Supreme  Court  of  New  York  before  Jvitieet 
Parker,  Wright  and  Harris,  no  precept  for  sum- 
moning the  grand  jury  had  been  issued  by  the 
district  attorney  to  the  sheriff  as  the  law  re- 

auired,  though  the  sheriff  summoned  them  in 
le  usual  way.  Tlie  court  held  that  this  omis- 
sion did  not  affect  the  substantial  rights  of  the 
prisoner,  and  that  the  objection  could  not  be 
raised  after  trial  and  conviction.  Many  author- 
ities were  referred  to  in  the  opinion  of  the  court 
delivered  by  Jfr.  Justice  Parker,  and  this  gen- 
eral statement  was  then  made  :  "  It  seems  to  be 
well  settled  in  most  of  the  States  that  an  objec- 
tion to  the  Qualification  of  grand  Jurors,  or  to 
the  mode  of  summoning  or  impaneling  them, 
must  be  made  by  a  motion  to  quash  or  by  a  plea 
in  abatement,  before  pleading  in  bar."  llie  sub- 
ject is  also  discussed  in  Bish.  Cr.  Proc.,  ch.Lx., 
where  the  same  general  rule  is  laid  down ; 
though  with  a  reservation  of  some  doubt  as  to 
cases  where  the  objection  appears  of  record. 
Sees.  887,  888.  As  before  stated,  we  think  that 
it  is  the  nature  of  the  objection,  rather  than  the 
fact  of  its  appearing  or  not  appearing  on  the 
record,  which  should  decide  whether  it  ought  to 
be  taken  by  a  plea  in  abatement,  or  wheuer  it 
may  also  be  taken  by  motion  in  arrest  of  judg- 
ment ;  though,  of  course,  it  cannot  be  taken  by 
such  a  motion  unless  it  does  appear  of  record. 
Being  satisfied  that  the  defendants  could  not 
raise  the  question  of  the  constitutionality  of  sec- 
tion 820  by  motion  in  arrest  of  judgment,  it  is 
not  necessary,  as  before  observed,  to  express 
any  opinion  on  that  point  It  may  be  proper, 
860 
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court  nnder  the  prOTbdons  of  section  5,  of  theAot 
of Maiob  8,1875.  ,.  ^     ,      „      j. 

t  A  salt  asalnst  a  tax  ooUeotor  for  allaced  wrong* 
done  wbile  ns  was  ensaged  In  Uie  oolleouon  of  taz- 
a  due  the  Stste,  In  wbioh  he  Is  not  restrained  from 
dlaobaqdntt  any  of  bla  offlcla]  duttea,  la  not  entitled 
to  a  preference  In  being  beard.  ,      ^„ 

I,  Jutbongh  the  (juesaona  Involved  are  of  public 
importance,  that  doea  not  necesnrilv  entitle  the  par- 
tiei  to  a  hearing  in  preference  to  oibera. 

[Ko8.  969,  971,  973,] 
SubmitUd  Oct.  9, 188S.     Decided  Oet.  IS,  188S. 

|N  motion  to  advance. 

'   The  cases  aroesr  in  the  opinion. 

Mr.  William  Royal,  for  plaintifb  in  error, 
in  support  of  motion. 

Mettr*.  F.  8.  Bair,  Atty-Oen.,  of  Virginia, 
/  Ambler  Smith  and  Batniul  B.  Witt,  for  de- 
fendant in  error,  contra. 

Mr.  Chief  JruUet  Waite  delivered  the  opin- 
ion of  the  court: 

Tht»e  motions  are  denied.  Rule  S3  applies 
only  to  write  of  error  and  appeals  brought  to 
tliis  court  under  the  provisions  of  section  6  of 
the  Act  of  March  8,  1875  [18  Stat,  at  L.,  472]; 
Uiat  is  to  say,  to  write  of  error  and  appeals  from 
orders  of  the  circuit  courts  remandmg  causes 
which  have  been  removed  from  a  state  court, 
and  from  orders  dismissiojg  suite  because  they 
do  not  really  and  substantially  involve  disputes 
or  controversies  properly  within  the  jurisdiction 
of  the  circuit  courts,  or  because  the  parties  to 
the  suite  have  been  improperly  made  or  joined 
for  the  purpose  of  creating  a  case  cognizable  un- 
der that  Act.  These  are  not  such  cases.  That 
of  Poindexter  is  a  writ  of  error  to  a  state  court. 
In  those  of  Wliite  and  Carter,  begun  in  the  clr- 
eoit  court,  the  declarations  were  demurred  to 
because  not  sufficient  in  law,  and  the  ludgmente 
were  in  favor  of  the  defendante  on  the  demur- 
rers. The  cases  as  made  b^  the  declarations 
were  disposed  of  on  tlie  mente,  and  the  write  of 
error  are  for  the  review  of  such  judgmente. 

Neither  are  the  parties  entitled  to  a  hearing  in 
preference  to  others  under  the  provisions  of  sec- 
tion 948  of  the  Revised  Statutes.  The  Stete  of 
Vii^ginis  is  not  a  party  to  either  of  the  suite,  and 
the  execution  of  the  revenue  laws  has  not  been 
enjoined  or  stayed.  A  tax  collector  has  been 
stied  for  alleged  wrongs  done  the  several  plaint- 
iHs  while  he  was  engaged  in  the  collection  of 
taxes  due  tiie  State,  but  he  is  not  restrained  from 
discJiarging  any  of  his  official  duties. 

Paragraph  4  of  Rule  26  relates  only  to  reve- 
nue cases  and  cases  in  which  the  United  States 
are  concerned,  which  also  involve  or  afiectsome 
matter  of  general  public  interest.  Even  these 
cannot  be  advanced,  except  in  the  discretion  of 
the  court  and  on  the  motion  of  the  Attomey- 
GeaeraL 

The  qnestioos  involved  may  be  of  public  im- 
portance, but  that  does  not  necessanly  entitle 
the  peirties  to  a  hearing  in  preference  to  others. 
I*ractically,  every  case  advanced  postpones  an- 
other tbat  has  been  on  the  docket  three  years 
awaiting;  ite  turn  in  the  regular  call.  Under 
these  ctrcnmstances  we  deem  it  our  duty  not  to 
take  up  a  case  out  of  ite  order  except  for  im- 
perattve  reasons. 
True  oopy.   Test: 

James  H.  UoKenney,  Olerk,  Sup.  Court,  IT.  8. 
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MART  R  8TEEVER,  A^t., 

9. 

JAMES  N.  RICKMAN. 

(See  8.  C,  Reporter's  ed.,  74, 7S.) 

Cierliftfee»—di*miuai  of  eatuefor  vxmi  ofprote- 
euMon. 

L  The  fees  of  the  clerk  should  be  paid  In  advance. 
If  demanded. 

i.  If,  through  the  ftuilt  of  a  plaintiO  In  error  or 
appellant,  prmted  copies  of  the  record  are  not  f  ur- 
nlsbed  to  the  Justicea  or  the  partiea,  when  required 
In  the  due  prosecution  of  the  cause,  the  writ  on  ap- 
peal will  be  dismissed  for  want  of  prosecution,  un- 
leas  luffldent  cause  be  shown  to  the  oontiary. 

Pfo.  67J 
Submitted  Oet,  tt,  1883.    Decided  Oct.  tS,  1883. 

A  PPE AL  from  the  Circuit  Court  of  the  United 
^    States  for  the  District  of  Kentucky. 

The  case  appears  in  the  opinion. 

Mesrre.  WUliam  Stone  Abort,  West 
Steever  and  Sterlirw  B.  Toney.  for  appellant 

Mr.  W.  O.  Dodd.  for  appeliee. 

Mr.  Chief  Juttiee  Waito  delivered  the  opin- 
ion of  the  court: 

Bv  the  Act  making  appropriations  for  sundry 
dvil  expenses  of  the  government  for  the  fiscal 
year  ending  June  80, 1884,  ch.  148,  Statutes  of 
1882-8,  p.  681,  the  clerk  of  this  court  is  required 
to  pay  into  the  Treasury  the  fees  and  emolu- 
mente  of  his  office  over  and  above  his  own  com- 
pensation as  fixed  by  law,  and  his  necessary 
clerk  hire  and  incidental  expenses.  It  is  proper, 
therefore,  that  for  his  protection  his  fees  should 
be  paid  in  advance,  if  demanded. 

Under  Rule  10,  it  is  the  duty  of  the  clerk  to 
have  the  record  printed,and  a  fee  has  been  fixed 
for  preparing  the  record  for  the  printer,  index- 
ing the  same,  and  supervising  the  printing.  Oi^ 
dinarily  this  fee  is  to  be  pud  in  the  firat  in- 
stance by  the  party  who  prosecutes  the  cause. 
If  he  fails  to  make  the  payment  when  demanded 
in  time  to  enable  the  clerk  to  cause  the  printing 
to  be  done  in  due  course,  he  fails  in  the  oiderly 
prosecution  of  his  suit,  and  may  be  dealt  with 
accordingly.  Consequently  if,  through  the  fault 
of  a  plaintiff  in  error  or  appellant,  printed  cop- 
ies of  the  record  are  not  rumishea  to  the  jus- 
tices or  the  partiea  when  required  in  the  due 
prosecution  of  the  cause,  the  writ  or  appeal  will 
be  dismissed  for  want  of  prosecution,  unless 
sufficient  cause  be  shown  to  the  contrary. 

In  the  present  case  the  record  has  been  print- 
ed, but  the  clerk  has  not  furnished  the  nec^uary 
copies  to  the  justices  because  his  fee  for  pre- 
paring the  record  for  the  printer,  etc.,  has  not 
been  paid  by  the  appellant.although  demanded. 
As  this  is  the  first  time  the  question  has  arisen, 
and  the  practice  has  not  heretofore  been  author- 
itatively announced,  it  i*  ordered  that,  unieu  the 
(wpellantpap  to  the  iierk,iBithin  twenty  day* from 
the  entry  hereof,  vhat  it  due  him  for  thit  fee, the 
appeal  be  dtttmited  for  wmt  cf  proteeuUon.  If 
the  payment  is  made,  the  clerk  shall  at  once  no- 
tify the  opposite  party  ,and  the  cause  may  there- 
after be  brought  on  for  hearing  under  paragraph 
7  of  Rule  26,  as  a  case  that  has  been  passed  un- 
der circumstances  which  do  not  place  it  at  the 
foot  of  the  docket. 
True  oopy.   Test: 

James  H.  McKenner,  Clerk.  Sup.  Court,  U.  8. 
Cited-UO  U.  B.,  402. 
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OLIVER,  FINNIE  &  CO.,  Plff$.  in  Err., 

V. 

THE  RUMFORD  CHEMICAL  WORKS,  For 
the  Use  of  J.  N.  PAYWEand  His  Wife,  Eatb 
O.  Paths,  As  Admrx.  of  AUiEa;  F.  Mor- 
gan, Deceased. 

(See  8.  C,  Beporter's  ed.,  76-U.) 

Patented  product,  licensed  to  »eU—iehen  do«$  not 
pott  to  adminittrator. 

*Tbe  re-tasued  tetters  patent  No.  SVIV.  inmnted  to 
the  Rumf ord  Chemical  Works,  June  >,  iSaS,  for  an 
"improvement  In  pulverulent  add  for  use  In  the 
preparation  of  soda  powders,  tarinaceous  food  and 
for  other  purposes,"  claimed,  in  claim  1, "  As  anew 
manufacture,  the  atiove  described  pulverulent 
phosphoric  acid ;"  and,  in  claim  S,  the  manufacture 
of  such  acid;  and,  in  claim  8,  the  mixing  with  flour 
of  snob  add  and  an  alkaline  carbonate,  so  as  to 
make  the  compound  self  raisimr,  on  the  application 
of  moisture  or  heat  or  both.  There  was  transferred 
to  H.,  br  the  Kumford  Chemical  Works,  the  ex- 
duslve  nirhtto  make,  sell  and  use,  in  a  specified  ter- 
ritory, for  five  years,  self  raising  flour  by  the  use  of 
the  acid,  he  airreelnR  to  make  tne  flour,  and  to  use 
his  skill  to  innoduce  it,  and  to  purchase  all  the  acid 
from  the  grantor.  M.  died  in  leas  than  three  months 
from  the  date  of  the  grant ;  held,  under  the  pro- 
visions of  sections  11  and  U  of  the  Act  of  July  i, 
1838,  5  Stat,  at  h.,  m,  m,  that  the  right  acquired 
by  M.  was  only  that  of  alloeneee;  that  the  instru- 
ment of  license  did  not  carry  sncli  right  to  anyone 
but  him  personally ;  and  that  suoh  right  did  not,  on 
his  death.pass  to  his  administrator,  so  as  to  authorize 
a  suit  at  law,  founded  on  the  license,  to  be  brought 
in  the  name  of  the  grantor,  for  the  use  of  the  ad- 
miniRtrator,to  recover  damages  for  an  Infringement 
of  the  patent  committed  after  the  death  of  H.,  by 
the  manufacture  and  sale  of  self  raising  flour,  by 
the  use  of  such  odd,  in  said  territory. 

[No.  27J 
Argued  Oct.  10, 11, 1883.    Decided  Oct.  g9, 1883. 

rr  ERROR  to  tlie  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennessee. 

This  action  was  brought  in  the  court  below.by 
the  defendant  in  error,  to  recover  damages  al- 
leged to  have  resulted  from  the  infringement 
of  certain  letters  patent. 

The  trial  resulted  in  a  verdict  and  ^dgment 
in  favor  of  the  plaintiffs  for  |d,58«.97,  with 
costs.  Whereupon,  the  defendant  sued  out  this 
writ  of  error. 

The  case  is  fully  stated  bv  the  court. 

Mutrt.  B.  M.  Eatea  and  H.  T.  Zaiett,  for 
plaintiffs  in  error. 

The  decision  of  the  court  on  the  demurrer 
was  correct;  these  instruments  are  a  mere  li- 
cense. 

An  assignment  or  grant,  as  distinguished  from 
a  license,  must  l)e,  1,  an  assignment  of  the 
whole  patent;  or,  2,  of  an  undivided  part  of 
the  whole  patent;  or  8,  a  grant  of  an  exclusive 
right  to  the  whole  patent,  within  a  specified 
part  or  portion  of  the  United  States,  ana  which 
must  embrace  the  entire  monopoly  for  the  whole 
time  and  must  entirely  exclude  the  patentee. 

A  transfer  of  any  less  interest  thui  this  is  a 
mere  license.  Curt.  Pat. ,  4th  ed. ,  sees.  178-182, 
1»8,  811,  aia,  846,  847;  Gapler  v.  Wilder,  10 
How.,  494;  Blanetiard  v.  Eldridge,  1  Wall.  Jr., 
837;  Lita^ld  v.  Perry,  21  Wall.,219  (88  U.  8.. 
XXII ,  678);  Brooke  v.  Byam,  2  Story  (O.  C), 
625;  8at>ford  v.  Meieer,  1  Holmes,  149;  HiU  v. 
Whitoomb,  1  Holmes,  817;  Potter  v.  HoUand,  4 
Blatchf.,  206;  Baldwin  v.  SiMeff,  1  Cliff.,  166; 

*  Head  note  by  Mr.  Justice  Bi^axchfobd. 
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On  the  9fh  of  June,  1868,  re-issued  letters  pa- 
tent No.  2979  were  granted  to  the  Rnmford 
Chemical  Works,  a  Corporation  of  Rhode  Isl- 
and, for  an  "  Improvement  in  pulverulent  acid, 
for  use  in  the  preparation  of  soda  powders,  fari- 
naceous food,  and  for  other  piuposes."  The 
original  patent,  No.  14722,  was  granted  to  Eben 
Korton  Hoisford,  April  22,  1866,  for  fourteen 
years,  for  an  "  Improvement  in  preparing  phos- 
phoric acid  as  a  substitute  for  other  solid  acids," 
and  was  re-issued  to  the  Rumford  Chemi(»l 
Works,  as  No.  2597,  May  7,  1867,  for  an  "Im- 
provement in  the  manmacture  of  phosphoric 
add  and  phosphates  for  use  in  the  preparation 
of  food  and  for  other  purposes." 

The  spedflcation  oi  re-issue  No.  2979  sets 
forth  the  mode  of  preparing  the  acid,  which 
is  a  dry  pulvwulent  acid,  Ascribed  as  having 
the  capaaty  of  being  intimately  mixed  with  dry 
alkaline  carbonates,  or  other  sensitive  chemical 
compofonds,  without  decomposing  them  or  en- 
tering into  combination  with  them,  except  upon 
the  .atddition  of  moisture  or  the  application  of 
artificial  heat.  It  says:  '  'This  requires  that  the 
phosphoric  add  or  add  phosphates,  he  mixed 
with  some  neutral  agent,  as  fioui  or  starch, 
gypsum,  etc.,  so  that  action  of  the  acid  shall 
be  prevented  while  dry,  and  shall,  when  moist- 
ure or  heat  is  applied,  be  prompt,  thorough  and 
equally  diffused.  •  •  ■  •  It  may, 
among  other  uses,  be  mixed  with  dry  alkaline 
carbonates,  carbonate  of  potassa,  or  carbonate 
of  soda,  and  remain  in  this  state  without  evolu- 
tion of  carbonic  add  until  moistened  or  heated, 
thus  making  it  a  substitute  for  cream  tartar  and 
tartaric  add  in  the  preparation  of  yeast  pow- 
der or  baking  powder.  •  •  •  It  •  ♦  • 
is  suited  to  be  employed  as  the  add  ingredient 
in  the  preparation  of  self  raising  faiuaceous 
food.  In  order  to  make  an  artide  possessing 
these  qualities,  and  suited  to  this  office,  it  u 
necessary  that  a  powder  should  be  made  which 
can  be  not  only  evenly  comminuted  and  dilut- 
ed, but  one  which  shall  have  so  little  affinity 
for  the  moisture  of  the  atmosphere  that  it  may 
be  mixed  with  flour  and  bicarbonate  of  soda  in 
the  practical  preparation  of  self  raising  flour." 
The  claims  of  re-issue  No.  2979  are  four  in 
number,  asfollows:  "1.  I  claim,  asanewman- 
nfactoie,  the  above  described  pulverulent  phos- 
idioricadd.  2.  I  claim  the  manufacture  of  the 
above  described  pulverulent  phosphoric  acid,  so 
that  it  may  be  applied  in  the  manner  and  for  the 
porposes  above  described.  8.  I  claim  the  mix- 
ng,  in  the  preparation  of  farinaceous  food,  with 
flour.of  a  powder  or  powder8,sQCh  as  described, 
consisting  of  ingredients  of  which  phosphoric 
acid  or  acid  phosphates  and  alkaline  carbon- 
ates, an  the  active  agents  for  the  purpose  of 
Hbeiating  carbonic  acid,  as  described,  when 
aabjected  to  moisture  or  heat,  or  both.  4. 
The  use  of  i^oephoric  add  or  acid  phosphates, 
-when  employed  with  alkaline  carbonates,  as  a 
■abatitnte  for  ferment  or  leaven  in  the  prepara- 
tion of  farinaceous  food." 

On  the  first  of  February,  1869,  the  following 
liutrument  in  writing  was  executed  and  deliv- 
flced  t7  the  Rumford  Chemical  Works  to  one 
Allen  F.  Morgan:  "  lb  cM  people  to  vhom  thete 
gretenU  Am  eotne,  the  Rumford  Chemical 
Works,  a  Corporation  transacting  business  in 
Sast  Providence,  in  the  State  of  Rbode  Island, 
sends  greeting  :  Know  ye,  that  the  said  Cor- 
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poration,  in  consideration  of  the  agreement,  of 
even  date  herewith,  entered  into  between  it  and 
Allen  F.  Morgan,  of  Memphis,  in  the  County 
of  Shelby  and  State  of  Tennessee,  does  hereby 
sell,  assign  and  transfer  unto  the  said  Allen  F. 
Morgan  the  right  to  use,  within  the  territory 
described  in  said  agreement,  Horsford's  patent 
cream  of  tartar  substitute,  for  the  purpose  of 
manufacturing  within  said  territory  self  nddng 
cereal  flours,  with  the  right  to  use  and  sell  the 
flours  so  manufactured;  to  have  and  hold  and 
exercise  such  rights  within  the  limits  aforesaid, 
for  and  during  the  time  and  under  and  subject 
to  the  conditions  and  limitations  named  and 
specified  in  the  agreement  aforesaid,  of  even 
date  herewith,  to  which  reference  is  hereby 
made  as  a  part  hereof." 

On  the  same  day  Morgan  executed  and  deliv- 
ered to  the  Rumford  Chemical  Works  the  fol- 
lowing instrument  in  writing:  "JbcMtMnto 
whom  thete  pretenti  »haU  eome:  Enow  ye,  that, 
because  the  Rumford  Chemical  Works,  a  Cor- 
poration located  at  and  doing  busiiiess  hi  the 
Town  of  East  Providence,in  the  State  of  Rhode 
Island,  has  licensed  and  granted  unto  Allen  F. 
Morgan,  of  the  City  of  Memphis,  County  of 
Sheloy  and  State  of  Tennessee,  the  exclusive 
right  to  manufacture,  sell  and  use,  during  the 
time  of  five  years  from  the  date  hereof,  the  arti- 
cle known  as  self  raising  fiour,  from  cereals, 
by  the  use  of  Horsfonrs  patent  pulverulent 
phosphoric  add,  in  the  following  described  ter- 
ritory, to  wit :  Beginning  at  the  point  where 
the  northern  boundary  of  the  State  of  Tennes- 
see touches  the  Mississippi  River;  thence  south- 
erly along  the  said  river  to  and  including  Vicks- 
burgh  ;  uience  easteriy  along  the  line  of  the 
Mississippi  Southern  It.  R  to  Jackson;  thence 
norther^  along  the  line  of  the  Mississippi  Cen- 
tral R  R.  to  Granada;  thence  northeasterly  to 
the  junction  of  the  eastern  boundary  line  of  Al- 
abama with  the  southern  boundary  line  of  Ten- 
nessee; thence  along  the  eastern  boundary  line 
of  Middle  Tennessee  (so-called)  to  the  northern 
boundary  line  of  Tennessee,  and  westerly  along 
said  boundary  line  to  the  point  of  beginning, 
by  an  instrument  in  writing  bearing  even  date 
herewith,  which  is  made  a  part  of  this  agree- 
ment; and  because  of  other  good  and  sufficient 
reasons  moving  him  thereto,  that  he  has  agreed, 
and  by  these  presents  does  covenant  and  agree, 
to  and  with  uie  aforesaid  Rumford  Chemical 
Works,  that  he  will  immediatdy  commence 
the  manufacture  of  self  raising  flour  in  accord- 
ance with  the  written  instructions  furnished  by 
the  said  Rumford  Chemical  Works,  as  to  pro- 
portions and  quality  of  fiour,  and  that  he  will 
use  all  his  business  tact  and  skill,  and  all  other 
means  necessary  to  introduce  and  sell  the  same, 
and  to  make  the  sale  thereof  as  large  as  in  any 
way  possible  in  the  territory  aforemid,  during 
the  continuance  of  the  license  aforesaid,  and 
no  longer,  and  to  sell  the  said  self  raising  flour 
nowhere  but  in  the  territoir  specified,  except 
upon  the  written  consent  of  the  said  Rumford 
Chemical  Works.  And  I  further  agree  to  ex- 
cept, in  the  aforesaid  license,  such  rights  as  are 
cov^ed  by  the  patents  granted  to  Eben  N. 
Horsford,  and  by  him  assigned  to  the  said 
Rumford  Chemical  Works,  and  to  maintain 
them  at  my  own  cost  and  expense  in  auita  at 
law,  whenever  it  shall  be  in  my  judgment  nec- 
essairy  ao  todo,  and  to  avaO  myself  of  such  ad- 
Digitized  by  CjOOQIC 


75-«4 


SUFBKIOI  COCBT  Or  THE  UinTED  STATES. 


Oct.  Term, 


vice,  counsel  and  assistance  as  the  said  Rum- 
ford  Chemical  Works  may  elect  to  give  in  said 
suits;  and  to  purchase  all  of  the  acid  used  in 
mi^inx  our  sud  self  raisiDg  flour  of  the  Rum- 
lord  Chemical  Works  or  of  their  agents,  as  di- 
rected; and  that  in  case  of  my  faUure  to  perform 
the  covenants  and  agreements  hereby  entered 
into,  it  shall  be  lawful  for  the  said  Rumford 
Chemical  Works  to  annul  and  revoke  their  said 
license  to  me,  and  to  terminate  this  agreement. 
The  use  of  said  phosphoric  acid  by  families  for 
domestic  purposes  shall  not  be  construed  as  a 
violation  of  tMs  agreement." 

On  the  12th  of  April,  1870,  the  patent  was 
duly  extended  for  seven  years  from  April  22, 
1870.  On  the  21st  of  May,  1870,  the  extended 
term  was  assigned  by  Horsf ord  to  the  Rumford 
Chemical  Works.  Morgan  died  on  the  19th  of 
April,  1869.  In  July,  1869,  his  widow,Kate  G. 
Horgun,  was  appointed  administratrix  of  his 
estate.  She  afterwards  intermarried  with  J.  N. 
Fttyne.  A  suit  at  law  was  brought,  in  1875,  in 
the  name  of  the  Rumford  Chemical  Works,  for 
the  use  of  J.  K.  Payne  and  his  wife,  Kate  O. 
Payne,  in  the  Circuit  Coiut  of  the  United  States 
for  the  Western  District  of  Tennessee,  against 
J.  N.  Oliver  and  others,  partners  constituting 
the  firm  of  Oliver,  Finnic  &  Co.,  to  recover 
damages  for  the  infringement  by  the  defend- 
ants, for  the  period  from  April  1,  1870,  to  Feb- 
ruary 1, 1874,  of  the  rights  of  the  said  Kate  Q. 
Payne  and  her  husband,  under  said  patent,  by 
making  and  selling  self  raising  flour  by  the  use 
of  Horsford's  patent  pulverulent  phosphoric 
add  in  the  territory  before  named.  The  theory 
of  the  suit  was  that  the  light  of  Morgan  became 
vested  in  his  administratrix,  as  a  personal  asset, 
and  continued  under  the  extension,  and  that  the 
suit  brought  would  lie  for  infringements  of  such 
right  committ^  prior  to  the  expiration  of  the 
five  years  from  February  1,  1869.  The  suit 
was  tried  by  a  jury  and  resulted  in  a  verdict  for 
the  plaintilfs  for  |^,  588. 97  damages,  and  a  judg- 
ment in  their  favor  for  that  amount,  with  costs. 
To  review  that  judgment,  this  writ  of  error  is 
brought 

Various  questions  are  {[resented  by  the  record 
and  have  been  discussed  in  argument,  but  there 
la  one  which  goes  to  the  foundation  of  the  suit, 
and  upon  which  our  views  are  such  as  to  make 
it  unnecessary  to  consider  any  other.  The 
court  charged  the  huythat  the  mterest  of  Mor- 
gan in  the  patent  did  not  terminate  at  his  death, 
but  passed  to  bis  administratrix.  The  defend- 
ants excepted  to  this  charge.  The  evidence  was 
that  Morgan  died  on  the  IQth  of  April,  1869, 
and  the  defendants  asked  the  court  to  instruct 
the  jui^  that  the  privilege  conferred  on  Morgan 
by  uie  instrument  of  February  1,  1869,  from 
the  Rumford  Chemical  Works  to  him,  termi- 
nated at  his  death,  and  did  not  pass  to  his  ad- 
ministratrix, and  that  they  should  find  for  the 
defendants,  if  they  believed  that  Morgan  died 
on  Uie  19th  of  April,  1869.  The  court  refused 
to  give  such  instruction,  and  the  defendants  ex- 
cepted. 

It  is  apparent  that  what  was  granted  to  Mor- 
gan was  only  die  exclusive  right  to  use,  within 
the  territory  specified,  the  patented  acid  in  mak- 
ing self  raising  flour,  and  to  use  and  sell  in  said 
territory  the  noiu'  so  made.  The  acid  used  in 
making  the  self  raising  flour  was  all  of  it  to  be 
purchased  from  the  Rtunf ord  Chemical  Works, 
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or  its  agents.    No  right  was  granted  to  make 
the  acid,  or  to  use  it  or  to  sell  it  otherwise  than 
as  an  ingredient  in  the  self  raising  flour.    Tlie 
effect  of  the  grant  made  by  the  two  instnuneDtt 
of  February  1, 1869,  is  subject  to  the  provisioiii 
of  section  11  of  the  Act  of  July  4, 1836, 5  Stat 
atL.,  131,  which  was  the  statute  in  force  it  the 
time,  and  provided  as  follows:  "Every  patent 
shall  be  assignable  at  law,  either  as  to  theiriiole 
interest  or  any  undivided  part  thereof,  by  any 
instrument  in  writing;  which  assignment,  ana 
also  every  grant  and  conveyance  of  the  exchi- 
sive  right  under  any  patent,  to  make  and  vat, 
and  to  grant  to  others  to  make  and  use,  the  Uiinc 
patented  within  and  throiwhout  any  spedfled 
part  or  portion  of  the  United  States,  ahaH  be 
recorded  in  the  Patent   Office  within  three 
months  from  the  execution  thereof."    By  mo- 
tion 14  of  the  same  Act  it  was  provided  that 
damages  for  making,  using  or  selling  tlie  thing 
whereof  the  exclusive  right  is  secured  by  a  pa^ 
tent,  "May  be  recovered  by  action  on  the  case, 
in  any  court  of  competent  jurisdiction,  to  be 
brought  in  the  name  or  names  of  the  person  or 
persons  interested,  whether  as  patentees,  as- 
signees or  as  grantees  of  the  exclusive  right 
within  and  throue-hout  a  specifled  port  of  the 
United  States."  Morgan  was  not  an  asaigneeoi 
the  entire  right  secured  by  the  patent,  nor  of 
any  undivided  part  of  such  entire  right,  nor  of 
the  exclusive  interest  in  such  entire  right  fot 
the  territory  specified.    He  did  not  acquire  the 
whole  of  the  exclusive  right  or  legal  estate  vested 
in  the  Rumford  Chemical  Works  by  the  patent 
for  the  said  territory,  leaving  no  interest  in  his 
grantor  for  that  territory,  as  to  anything  granted 
by  the  patent.    It  ia  well  settled  that  a  transfer 
of  a  right  such  as  Morgan  acquired  is  not  an  h- 
signment,  nor  such  a  grant  of  exclusive  ri^tis 
the  statute  speaks  of,  but  is  a  mere  license.  Curt. 
Pat.,  8d  ed.,  section  179;  Gaf/ler  v.  Wilder,  10 
How.,  477,  494.   This  being  so,  the  instrmnfflt 
of  license  is  not  one  which  will  carry  the  right 
conferred  to  any  one  but  the  licensee  penooal- 
ly ,  unless  there  are  express  words  to  show  an  in- 
tent to  extend  the  right  to  an  executor,  admin- 
istrator or  assignee,  volnntarr  or  involnntaiy. 
In  Iron  and  Nail  Faetory  v.  Oaming,  14  How., 
198,  216,  this  court  said:  "A  mere  Uoense  to  a 
party,  without  having  bis  assigns  or  equivalent 
words  to  them,  showing  that  it  was  meant  In 
be  assignable,  is  only  the  grant  of  a  petsonal 
power  to  the  licensee,  ana  is  not  inDstenble 
by  him  to  another."    In  the  present  case,  then 
are  no  words  of  assignability  in  either  instru- 
ment   The  right  is  |;rantea  to  Iforgan  alone, 
to  him  personally,  with  an  agreement  by  him 
that  A«  will  enter  on  the  manufacture  of  the  self 
raising  flour,  and  that  he  will  use  all  hit  bo^ 
ness  tact  and  skill  to  introduce  uid  sdl  the 
flour.    It  is  apparent  that  licenses  of  this  cbu- 
acter  must  have  been  granted  to  such  iodividn- 
als  as  the  grantor  dioee  to  select  because  of  their 
personal  ability  or  qualifications  to  make  or  fur- 
nish a  market  for  the  self  raising  flour  and  thai 
for  the  acid,  all  of  which  was  to  be  purchased 
from  the  grantor.    The  license  was  made  revo- 
cable by  the  grantor  on  the  failure  of  Morgan  to 
perform  his  covenants  and  agreements. 

We  have  not  overlooked  the  fact  that  tbs 
privilege  granted  to  Morgan  was  to  ccmtjaue 
for  five  years.  This  means  no  more  than  that 
he  was  to  have  it  for  five  years,  if  be  dwuM 
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live  80  lonf,  and  if  the  patent  should  not  have 
expired.  Bat  it  cannot  have  tlie  effect  to  im- 
part asaiKnabiUty  to  the  privilege,  or  to  prolong 
ns  duration  beyond  that  of  his  life. 

Respect  for  the  Supreme  Ck)nrt  of  Tennessee 
indnces  us  to  say  that  we  have  carefully  exam- 
ined the  opinion  of  that  court  in  Oliver  v,  Jfot^ 
fan,  10  Heisk.,  822.    That  was  a  suit  brought 
by  the  widow  and  administratrix  of  Morgan 
against  Oliver,  Finnie  &  Co.,  in  a  court  of  the 
State,  to  recover  compensation  tmder  an  agree- 
ment made  between  him  and  them  February 
15,  1809,  and  which  was  to  continue  till  April 
1, 1870,  whereby  he  was  to  prepare  self  raising 
ftoiu  for  them,  under  the  license  to  him  from 
the  Rumford  Chemical  Works,  and  they  were 
to  pay  him  so  much  a  barreL    In  tliat  suit  it 
was  held  that  Mrs.  Mi/rgan  could  recover  not 
only  for  the  time  priot  to  Morgan's  death,  but 
for  the  subseouent  time,  and  that  the  license  to 
Morgan  vestea  in  him  an  interest  which  passed, 
at  hia  death,  to  his  personal  representative.  The 
proceedings  in  thatsuit  are  made  a  part  of  the 
record  on  tliis  writ  of  error.  But  the  suit  in  the 
dicuit  court  was  tried  wholly  on  the  view  that 
the  question  as  to  the  construction  of  the  in- 
struments of  Febroary  1,  lH69,wasanopen  one, 
and  was  a  question  of  general  law,  and  not  one 
as  to  a  rule  of  property,  and  that  there  was  noth- 
ing in  the  former  suit  which,  as  ret  judicata, 
coiuld  be  binding  between  the  parties  in  this  suit, 
as  an  estoppel.    There  is  nothing  in  the  plead- 
ines  whidi  raises  the  question  of  such  an  estop- 
pel.  The  lower  state  court  having,  in  the  prior 
suit,  rendered  a  judgment  for  the  plaintiff,  the 
Supreme  Court  of  the  State,  wliile  giving  the 
interpretation  before  mentioned  of  the  rights  of 
Morgan,  reversed  the  judgment  for  errors  in 
other  respects,  and  awardS  a  new  trial.    Aft- 
erwards there  was,  in  the  lower  court,  a  verdict 
by  consent,  followed  bv  a  judgment  for  the 
plaintifF,  for  a  less  sum  than  tiie  amount  of  the 
first  verdict  and  judgment.  Moreover,  tiie  pres- 
ent suit  is  one  in  a  court  of  the  United  States, 
brought  imder  the  provisions  of  an  Act  of  Gon- 
eness, for  the  infringement  of  letters  patent. 
Tbe  former  suit  arose  out  of  a  contract  between 
Morgan  and  Oliver,  Finnie  &  Co.,  and  was 
brou^t  to  recover  damages  for  the  breach  of 
that  contract.    Under  these  circumstances,  the 
q[ueBtion  as  to  the  rights  of  Morgan  under  the 
patent  must  be  regarded  as  one  to  be  passed 
upon  in  this  suit  as  an  original  question,  as  if 
tbere  bad  been  no  former  suit.    Giving  to  the 
opinion  of  the  Supreme  Court  of  Tennessee  that 
consideration  which  is  due  to  the  force  of  rea- 
soning in  the  views  which  it  announces,  we  are 
unable  to  concur  in  the  construction  it  gave  to 
the  license  to  Morgan.    Aeeordingly,  me  judg- 
ment of  the  Circuit  Oovrtit  reversed,  with  diree- 
tiontoawardanefBiriai. 
Truie  oopy.  Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  V.  8. 


W.    D.   PORTER,   Assignee.  Bff.  in  Err., 

V, 

CHARLOTTE  C.  LAZEAR 
(Sees.  C,  Reporter's ed.,  M-«0.) 
JMnoer  not  barred  by  tale  by  attiffnee  in  banJ^ 
nipicy. 

•In  Fennsrlvanla,  as  in  other  States,  doweris  not 
barred  bj  an  awltrnment  of  the  husband's  estate 

!••  V.S. 


under  the  Bankrupt  Aot  of  the  TTnited  States,  and 
a  sale  by  the  aasigrnee  In  bankruptcy  under  order  of 
the  court. 

[No.  86.] 

Submitted  Oct.  J  J,  1S8S.     Decided  Oct.  S9, 188S. 

F  ERROR  to  the  Supreme  Court  of  the  State 
of  Pennsylvania. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 
Mr.  D.  T.  Watson,  for  plaintiff  in  error. 
Mr.  Thos.  C.  Lasear,  for  defendant  in 
error. 

Mr.  JutHee  Chray  delivered  the  opinion  of 
the  court: 

This  is  an  action  by  the  assignee  in  bankrupt- 
cy of  S.  B.  W.  Qill,  to  recover  the  purchase 
money  of  land  of  the  bankrupt,  sold  by  the 
plaintiff  to  the  defendant. 

In  the  case  stated  by  the  parties  the  following 
facts  were  agreed :  on  the  28th  of  November, 
1877,  Gill,  upon  petition  of  his  creditors,  was 
adjudged  a  tiankmpt  by  the  District  Coiut  of 
the  United  States  for  the  Western  District  of 
Pennsylvania,  and  the  plaintiff  was  afterwards 
appointed  assienee  of  his  estate,  which  included 
two  lots  of  land  in  Pittsburgh.  On  the  27th  of 
May,  1878,  the  assignee,  pursuant  to  an  order 
of  the  district  court,  and  for  the  purpose  of 
raising  money  to  pay  the  bankrupt's  debts,sold 
these  lots  by  public  auction  to  tiie  defendant 
for  the  sum  of  $465,  subject  to  the  lien  of  a  cer- 
tain mortgage  for  $3,550;  but  the  order  of  the 
court  directed  and  the  advertisement  thereof 
stated  that  all  other  liens  and  incumbrances 
should  be  discharged  by  the  sale.  At  the  time 
of  the  commencement  of  the  proceedings  in 
bankruptcy,  the  bankrupt  had  a  wife,  who  is 
still  livmg,  and  who  claims  a  right  of  dower  in 
the  land.  The  sale  having  been  confirmed  ab- 
solutely by  the  district  court,  the  assignee  there- 
upon executed  and  tendered  a  deed  of  the  land 
to  the  defendant,  and  demanded  payment  of  the 
purchase  money,  which  was  refused,  by  reason 
of  the  incumbrance  of  the  right  of  dower.  It 
was  agreed  that  if  the  court  uiould  be  of  opin- 
ion that  the  right  of  dower  of  the  bankrupt's 
wife  was  devested  by  the  bankruptcy  proceed- 
ings and  sale,  judgment  should  be  entered  for 
the  plaintiff  for  the  sum  of  $465,  with  interest 
and  costs;  otherwise,  judgment  for  the  defend- 
ant 

Upon  the  case  stated,  the  Supreme  Court  of 
Pennsylvania  ^ve  judgment  for  tbe  defendant, 
and  the  plaintiS  sued  out  this  writ  of  error. 

The  single  question  is,  whether  a  wife's  right 
of  dower  is  barred  by  an  assignment  in  bank- 
ruptcy and  a  sale  Ijy  the  assimee  in  bankruptcy 
under  order  of  the  court.  By  the  law  of  En- 
gland, which  is  our  law  in  this  respect,  except 
so  far  as  it  has  been  changed  by  statute,  tiie 
wife's  right  of  dower  is  no  part  of  the  estate  of 
the  husband,  and  is  not  affected  by  proceedings 
in  bankruptcy  against  him.  Squire  v.  Compton, 
9  Vin.  Abr.  Dower,  G.  pi.,  60;  Smit,\  v.  Smith, 
5  Ves.  ,189.  If  it  is  barred  in  this  cr^se,  it  must 
be  either  by  force  of  the  provisions  of  the  re- 
cent Bankrupt  Act,  or  by  reason  of  the  nature 
of  the  right  of  dower  under  the  local  law  of 
Pennsylvania. 

*Head  note  bjr  Mr.  JitiOee  Qrat. 
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Bat,  tinder  the  proviiiions  of  the  Bankrupt 
Act,^  that  passes  to  the  assignee  by  the  assign- 
ment in  baolmiptcy,  or  that  can  be  sold  bv  di- 
rection of  the  court,  is  property  or  rights  of  the 
bankmpt,  or  property  conveyed  by  tiie  banlc- 
Tupt  in  fraud  of  creditors,  unless  indeed  a  per- 
son holding  a  mortgage  or  pledge  of,  or  lien 
upon,  property  of  the  bankrapt,elect8  to  release 
the  same.  R.  8.,  sees.  5044-S046.  6001-fi066, 
5076;  Stat.  22d  June,  1874,  ch.  890,  sec.  4  [18 
Stat  at  L.,  ITS]  ;  Donaidmm  v.  MrtoeU,  08  U. 
S.,  681  [XXIIL,  998]. 

The  lav  of  Pennsylvania,  as  to  the  liability 
of  the  right  of  dower  to  be  taken  for  the  dqbts 
of  the  husband,  is  certainly  in  some  respects  pe- 
culiar. 

An  Act  passed  in  1706,  "For  taking  lands  in 
execution  for  payment  of  debts,"  provided  that 
all  lands  of  a  debtor,  having  no  sufficient  per- 
sonal estate,  should  be  liable  to  be  seized  and 
sold  upon  Judgment  and  execution  obtained 
against  him;  a&  that  in  case  of  defaultin  pay- 
ment of  any  debt  secured  by  mortgage  of  real 
estate,  the  Diortgagee  might,  by  wru  of  teire/a- 
dai,  obtain  execution  to  oe  levied  by  sale  of  the 
mortgaged  premises.  1  Dall.  Laws  of  Pa.,  67- 
71.  Another  Act  passed  in  the  same  year,  "For 
the  better  settling  of  Intestates'  estates,"  while 
recognizing  a  i^t  of  dower  in  the  widow, 
"wtuch  dower  she  shall  hold  as  tenants  in  dow- 
er do  hi  Enriand, "  authorized  the  administrator, 
In  case  of  msuffldency  of  Oie  personal  estate.to 
sell  and  convey  the  lands  of  the  deceased,  in- 
cluding the  rignto  of  the  widow  therein,  for  the 
payment  of  his  debts.    lb. ,  Appendix  48-46. 

It  was  established  by  Judldal  decisions  in 
Pennsylvania,  uiwn  the  construction  and  effect 
of  these  statutes,  before  the  beginning  of  the 

Sublication  of  reports,  that  the  wife's  right  of 
ower  could  be  taken  and  sold  on  execution 
upon  a  Jud^iment  recovered  against  the  husband, 
or  upon  tctrefadat  on  a  mortgage  executed  for 
valuable  consideration  by  him  alone,  or  under 
a  devise  by  him  for  the  payment  of  bis  debts. 
HowU  V.  Lageoek,  cited  in  3  Dall.,  128,  and  4 
Dall.,  801,  n.;  OmffY.  Smith,  1  Dall.,  481, 484; 
asott  V.  Crotdaie,  2  DaU.,  127  \8eatty.Orotdale\, 
1  Teates,  76;  MiteheU  v.  MitduU,  8  Pa.  St,  126; 
Rair  Co.  Direeton  v.  Boutr,  48  Pa.  St,  146. 
The  grounds  of  those  decisions  have  been  ex- 

Jlained  by  two  of  the  most  eminent  Judges  of 
'ennsylvania. 

In  Kirky. Dean,  2  Binn.,  841, 847,  CliitfJu*- 
tie»  Tilghman  said:  "It  may  be  proper  to  take 
notice  of  deeds  of  mortgage  of  the  husband's 
property.  It  is  undentmra  that  by  such  deeds 
tiie  wife  may  be  barred  of  dower,  though  she 
was  no  party  to  the  conveyance.  But  wis  de- 
pends on  another  principle,  in  which  the  law  of 
Pennsylvania  differs  from  the  conmion  law. 
The  right  of  creditors  prevails  against  the  right 
of  dower.  A  purchaser  under  an  execution 
against  the  husband  takes  the  land  discharged 
of  dower;  and  the  onlv  mode  of  proceeding  on 
a  mortgage,  with  us,  is  to  sell  the  land  by  an 
execution.  We  have  no  court  in  which  the  equity 
of  redemption  can  be  foreclosed." 

In  Htlfrieh  v.  Obermyer,  16  Pa.  St,  118, 116, 
Ohi^  Jiutiee  Gibson  said:  "Land  is  a  chattel 
for  payment  of  debts,  only  when  the  law  has 
made  it  a  fund  for  that  purpose.  It  then  has 
undergone  a  species  of  conversion,  so  farns  may 
be  necessary  to  the  purpose  of  satisfaction, 
86ft 
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whether  it  was  devested  by  proceedings  in  bank- 
ruptcy as  depending  upon  the  true  constructioD 
of  the  Bankrupt  Act  Upon  this  question  of 
construction,  we  are  not  bound  by  the  opinion 
of  the  state  court,  and  have  no  hesitation  in  dis- 
approving the  dUtum,  and  in  holding  tliat  the 
proviso  relied  on  was  not  in  the  nature  of  an 
exception  to  or  restriction  upon  the  operative 
wonu  of  the  Act,  but  was  a  mere  declaration, 
inserted  for  greater  caution,  of  the  construction 
which  the  Act  must  have  received  without  any 
luch  proviso,  and  that  the  omission  of  the  pro- 
viso in  the  recent  Bankrupt  Act  does  not  en- 
large the  effect  of  the  assignment  nor  of  the  sale 
in  nankruptcy,  so  as  to  Include  lawful  rights 
which  belong  not  to  the  bankrupt  but  to  his 
wife. 

The  result  is,  that,  so  far  as  this  case  depends 
upon  the  construction  of  the  Bankrupt  Act  of 
the  United  States,  this  court  is  of  opmion  that 
ihen  U  nothing  in  that  Act,  nor  in  the  proeetding$ 
tinder  it,  to  bar  the  leif^t  right  of  dower  in  lanat 
of  which  her  hiuband  wat  »eised  during  the  eoo- 
irture:  and  that,  so  far  as  it  depends  upon  the 
law  of  Pennsylvania,  the  deeition  of  the  Supreme 
Court  of  that  State  in  this  case,  reported  in  87 
Penn.  State,  S18,  i»  in  aeoord  with  att  <A«  preti- 
<nu  a^udieaiiont  of  thai  eowrt,  and  it  ttrong  ^ 
not  eoneliuiw  etidenee  again»t  the  plaintiff  in 
trror. 

It  may  be  added  that  this  decision  is  in  con- 
formity with  one  made  twelve  years  ago  by 
Jvdge  Cadwalader  in  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Penn- 
sylvania. In  re  Angier,  10  Am.  L.,  Reg.  (N. 
8.),  190;  A  C,  4  Bk.  Reg.,  61U. 

judffjnent  affirmed. 

True  copy.    Test: 

James  H.  HcKenney,  Clerk,  Sup.  Court,  U.  8. 


AUGUSTUS  LAYER,  Appt., 
e. 
ROBERT  DENNETT,  COLTONMAW  akd 
FREDERICK  INOLE,    Copartners,  under 
the  Name  and  Style  of  Robebt  Dsnnbtt  & 
CoHFAmr. 

(See  8.  C,  Beporter's  ed.,  80-96.) 

Beteinding  contract  for  mittake. 

A  party  cannot  rescind  a  contract  in  equity,  on 
account  of  a  mutual  mistake  In  tbe  language  of  the 
instrument  oontainlnr  it,  when  tlie  other  party  of- 
f  ned  to  make  the  oorracdon  as  soon  as  he  liad  notioe 
of  the  mistake, 

[No.  10.] 
Submitted  Oct.  9, 1883.     Decided  Oct.  t9, 1883. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  District  of  CaUfomia. 

Tbe  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court 

Mr.  John  F.  Swift,  for  appellant: 

Tbe  instrument  should  be  canceled  because, 
it  failed  to  express  the  intention  of  the  parties, 

Enein  v.  Amk,  6  La.  Ann.,  4;  Hinart,  v. 
Soger,  18  Serg.  &  R.,  129;  1  Story,  Cont,  sec. 
688;  a  Chit  CoxA.,  Am.  ed.,  1089,  1090. 

"Where  there  is  a  mutual  mistake  as  to  the 
fact  forming  the  basis  of  the  contract,  Uie  con- 
tract will  be  void,  although  no  fraud  be  prac- 
ticed." 
109  U.S.' 


1  Story,  Cont. ,  see.  889  and  cases  cited ;  1  Pars. 
Cont,478;  1  Story,  Eq.Jur.,  8ecs.l53, 158, 164,/. 

Where  the  instrument  fails  to  state  tbe  full 
terms  of  the  agreement  or  understanding  of  the 
parties,  the  mistake  is  one  of  fact,  which  equity 
will  relieve  against 

Hunt  V.  Bmiemaniere,  1  Pet,  1;  Hartford  A 
B.  Ore  Co.  v.  Miller,  41  Conn.,  183;  Briom  v. 
Int.  Co.,  4 Daly,  246;  1  Ad.  Eq.,  Am.  JHotet,  1C9. 

Where  the  mistake  is  one  of  law,  equity  would 
afford  relief. 

Hunt  V.  Routmanier,  8  Wheat,  211;  Wheeler 
V.  Smith,  9  How.,  55;  Wftedon't  Appeal,  70  Pa. 
St,  410;  HearH-v.  Pi{W,44  Cal.,235;  1  Story, 
EcN  Jur.,  sees.  119,  et  ieq.,ldO,  188. 

The  promise  of  appellant  contained  in  the  con- 
tract is  nudum  pactum,  being  without  consider- 
ation to  support  it 

1  Ad.  Eq.,  Am.  Ifotet,  188;  1  Story,  Cont., 
605,  606,  notet;  1  Pars.  Cont,  462  et  teq.;  Blitt 
V.  Jfegut,  8  Mass.,  46. 

Meitrt.  B.  E.  Hoim;htoii  and  Frank  W. 
Haokett,  for  appellees: 

As  a  general  rule,  equity  will  not  grant  relief 
against  a  mistake  of  law. 

Hunt  v.  Routinaniere,  1  Pet,  1;  BankY,  Dan- 
id,  12  Pet,  66;  Boger  v.  Ingham,  8  Ch.  D.,  851. 

If  a  contract  be  canceled  for  such  reasons  as 
Laver  gives,  there  would  be  no  security  in  busi- 
ness. The  Supreme  Court  so  ruled  m  Upton 
V.  Fribilcoek,  91  U.  8.,  45  (XXIIl.,  208). 

See,  also,  to  the  same  effect:  Kearney  v.  Sat- 
eer,  87  Md.,  276;  Nelton  v.  Datit,  40Ind.,  869; 
Beaufort  v.  Neeld,  12  CI.  &  P.,  248;  Barker  v. 
Cormnt,  110  Mass.,  477;  Oiler  v.  Gard,  28  Ind., 
219;  Voorhii  v.  Murphy,  28  N.  J.  Eq.,  484;  Ou»- 
tard  V.  Outtard,  25  Tex.,  supp.,  49;  Arthur  v. 
Arthur,  10  Barb.,  16;  Dupre  v,  Thompton,  4 
Barb.,  282;  Lewit  ▼.  Jonet,  4  Bam.  &  C.,  506. 

Mr.  Juitiee  Hatthewa  delivered  tbe  opin- 
ion of  the  court: 

This  appeal  is  from  a  decree  dismissing  the 
complainant's  bill,  and  the  record  discloses  the 
following  as  the  facts  material  to  the  determi- 
nation of  the  controversy: 

The  appellees,  in  1870,  being  British  subjects, 
were  owners  of  letters  patent  of  the  United 
States  bearing  date  January  4,  1870,  granted  to 
one  Dennett,  for  the  term  of  seventeen  years 
from  August  18,  1868,  for  an  improvement  in 
the  construction  of  concrete  arches  for  building. 
On  November  2,  1870,  they  entered  into  a  writ- 
ten contract  with  the  appellant,  an  architect, 
then  residing  in  Albany,  N.  Y.,  but  at  the  time 
of  filing  this  bill  a  citizen  of  California.  Bv  this 
contract,  the  appellees  granted  to  tbe  appellant, 
hia  executors,  administrators  and  assigns,  dur- 
ing the  residue  of  the  unexpired  term  of  the  let- 
ters patent,  full  and  free  liberty,  license  and 
authority  to  make,  use  and  sell,  or  vend  to  oth- 
ers to  be  sold,  the  said  invention  within  the  di- 
visions of  the  United  States,  as  thereinafter  spec- 
ified or  one  or  more  of  them,  in  the  manner  and 
according  to  the  provisions  and  agreements 
thereinaner  contained  and  upon  the  payment  of 
the  sums  of  monev  as  therein  provided,  and  not 
otherwise.  For  the  purposes  of  the  license,  the 
territory  of  the  United  States  was  divided  into 
four  diitrieti,  named  A,  B,  C  and  D  respective- 
ly, and  a  royalty  of  ten  shillings  sterling,  per 
square  of  one  himdred  square  feet  was  to  be  paid 
for  all  work  actually  done  under  the  patent,  and 

8«7 


Digitized  by 


Google 


0(M)8 


StTFREMB  COUBT  OF  THE  UsflTKD  STATES. 


Oct.  Tmx, 


wWch-from  certain  specified  dates,  it  was  agreed 
should  amount  to  an  annual  minimum  sum  of 
£500,  and  not  to  be  payable  in  excess  of  an  an- 
nual maximnm  sum  of  £1,000  in  each  of  such 
divisions. 

It  was  also  stipulated  that  the  appellant  might 
surrender  the  license  at  any  time  upon  giving 
six  months' notice,  and  that  the  appellees  might 
revoke  it  upon  any  defaultof  the  appellant  after 
thirty  dayr  notice. 

It  appears  that  this  contract  was  entered  into 
after  many  conversations  between  the  parties, 
and  after  a  draft  agreement  had  been  prepared 
and  submitted  to  the  appellant  for  examination. 
Upon  his  suggestion,  it  was  amended  and  finally 
executed. 

Various  unsuccessful  efiorts  appear  to  have 
been  made  by  the  appellant  while  at  Albany  and 
after  his  removal  to  San  I^'andsco,  and  also  by 
one  Fuller,  who  acted  as  bis  agent  at  Albany, 
to  introduce  the  patent;  and  some  correspond- 
ence took  place  between  the  parties  in  regard 
to  its  progress  and  prospects. 

This  correspondence,  as  well  as  the  negotia- 
tions which  led  to  the  execution  of  the  contract, 
was  conducted  on  the  part  of  the  appellees  bv 
Frederick  Ingle;  and  it  was  to  him  that  the  fol- 
lowing letter  was  addressed  by  the  appellant: 
"San  Francisco,  mh  April,  1878. 
Frederick  Ingle,  Esq., 

6  WMtehaU,  London,  Engiand. 

Dear  Sir:  It  now  turns  out,  just  as  Mr.  Full- 
er and  myself  are  about  to  close  negotiations  for 
the  sale  of  your  patent  right,  that  I  have  no 
power  to  selL  'mil  you,  therefore,  send  me  the 
proper  papers  from  your  firm,  stating  that  you 
will  not  giant  licenses  to  any  one  else  in  the 
United  States  f  I  enclose  you  an  eminent  legal 
opinion  thereon.  Mr.  Fuller  had  arranged  for 
the  sale  of  Massachusetts,  which  includes  Bos- 
ton; bat  we  wait  for  your  proper  authority, 
which  must  be  exclusive,  or  no  value  can  be  at- 
tached to  the  license  I  hold.  Of  course  I  am 
aware  of  the  tmderstanding  which  I  have  stated 
your  firm  would  not  go  back  on,  but  then  the 
parties  purchasing  hold  that  it  is  not  exclusive. 
In  like  manner  I  am  unable  to  close  with  par- 
ties here  for  section  D.  I  have  had  so  much 
trouble  with  this  matter,  and  now  that  it  ap- 
peared to  be  in  a  good  way  to  be  productive  of 
profit  this  annoyance  arose.  You  can,  however, 
remedyit  in  the  way  prescribed. 

1 0UI8  very  truly,       Augustas  Layer. 

P.  S.  Send  the  papers  to  Mr.  Fuller,  at  Al- 
bany, aad  then  he  will  said  me  duplicates. 

A.  L." 

This  letter  seems  to  have  been  received  by  In- 
rie,  and  in  reply  he  sent  by  cable  the  following: 

"if<iy6,1878. 
Fuller,  Arehiteet,  Albany,  Nmo  York  : 

Dennett  will  alter  agreement,  giving  Laver 
exclusive  right.  Robert  Dennett  &  Co." 

Fuller  had  evidently  written  a  letter  to  Ingle 
to  the  same  effect,  about  the  same  time,  for,  al- 
though it  is  not  contained  in  the  record,  Ingle's 
reply  to  it,  written  the  day  he  sent  the  cable 
message,  was  produced  and  read  in  evidence. 
In  this  letter,  dated  May  5, 1878,  he  says,  refer- 
ring to  the  objection  to  the  tem«  of  the  license, 
that  "There  is  no  objection  on  our  part  to  alter  it 
in  any  way  to  suit  the  requirements  of  the  case." 
He  adds : 

"  You  win  bear  in  mind  that  this  lease  was  I 
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granted  to  Mr.  Laver  to  pay  as  an  annual  roy- 
alty. If  it  had  been  proposed  then  to  purcbue 
out  and  out,  I  dare  say  the  terms  to  the  exdudve 
right  would  have  been  more  precise ;  at  *oj 
rate,  our  intention  was  for  Mr.  Laver  to  have 
the  exclusive  right  (in  all  our  negotiatioiu),  and 
when  the  document  was  signed  we  looked  upon 
it  as  so  settled,  unless  he  dected  to  throw  it  up 
before  certain  dates  for  the  respective  aectioni 
as  specified  in  the  agreenaent  He  liad  tiie  doc- 
ument to  examine  l^fore  signing  it,  and  could 
have  made  the  objection  then.  At  any  late  ^oa 
will,  I  think,  give  us  credit  for  having  futb- 
fally  carried  out  both  the  letter  and  spirit  of 
the  agreement.  We  have  had  many  applicatiaiia 
from  parties  for  permission  to  work  the  patent 
in  the  United  States  since  October,  1870,  th« 
date  of  our  agreement,  but  have  had  to  iqdy 
in  each  case  that  our  arrangements  as  to  lioes*- 
ing  were  made.    •    •    • 

I  shall  write  to  our  solicitor,  Mr.  Van  Sant- 
voord  &  Hauff,  of  Times  Building,  Park  Row, 
New  York,  and  instruct  him  to  get  whatevei 
you  require  with  regard  to  the  specificatioD.  I 
don't  know  in  what  respect  it  is  incompl^e. 
The  agreement  can  be  altered  to  give  any  par- 
ties who  propose  to  purchase  the  most  sMolute 
rights,  on  payment  ot  the  purchase  money  of 
section  B."^ 

He  then  proceeds,  in  answer  he  says  to  a  re- 
ouest  to  that  effect,  to  give  the  prices  for  each 
division,  upon  an  out  and  out  purcliaae  (A  a 
gross  sum ;  and  referring  to  Layer's  statement, 
that  Fuller  was  on  the  point  of  completing  tbe 
negotiations  for  division  B,  he  says :  "  To  ncfl- 
itate  completion  of  the  matter,  had  you  not 
better  write  to  or  see  Mr.  Van  Sa^tyoo{d,wb(8n 
we  will  instruct  to  give  you  as  much  assistaoM 
as  he  can.  We  cotud  not,  of  course,  ondettalEe 
any  litigation  in  respect  of  infringements,  afta 
we  had  disposed  of  our  rights  for  a  fixed  sum." 
He  says,  further : 

"  Our  Mrishes  have  always  been  to  give  bin 
exclusive  rights,  and  I  thought  that  t£e  ame- 
ment  expressed  as  much  before  you  raised  tbc 
question.  At  any  rate  we  are  willing  to  alia 
it  to  facilitate  your  negotiations.  The  queslioa 
is:  how  is  it  to  be  done  ? 

One  plan  is  for  us  to  send  power  of  attonicj 
out  to  Mr.  Van  Santvoord,  and  tell  him  to  alter 
the  agreement  and  sign  for  us.  Another,  and  I 
think  a  preferable  plan,  is  to  write  to  him  to 

{>rei>are  two  fresh  copies  of  agreement,  distinct- 
y  giving  Laver  exclusive  rights,  and  referring 
to  the  old  agreement,  whicn  will  be  thsKl? 
canceled.  He  will  then  let  you  see  the  altera- 
tions. One  copy  must  be  sent  to  Laver  for  si^ 
nature,  and  another  to  us,  and  on  the  retnn  yoa 
and  Van  Santvoord  can  exchange  tliem.  Too 
must  clearly  understand,  however,  that  we  alisll 
not  consent  to  any  other  alterations,  or  to  intro- 
duce any  fresh  clauses." 

On  May  9, 1878,  Ingle  wrote  to  the  a^ienaBt 
as  follows : 

"Dear  Sir:  Toon  of  29th  March  came  duly 
to  hand,  with  endosures,  and  I  delayed  answer- 
ing it  for  a  week  or  two,  as  I  was  expecting  to 
hear  from  Mr.  Fuller.  I  have  now  heard  nun 
him,  and  you  no  doubt  know  to  what  effect 

He  complains  of  the  agreement  not  giviu 
you  exclusive  rights.  I  think  it  exprassea 
mough  for  the  purpose  oontemidated  at  tba 
time,  and  you  were  satisfied  wiUi  it.    At  mj 
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Mte,  we  intended  to  give  you  ezdnsiTe  rights, 
and  hare  in  all  good  faith  acted  up  to  that  in- 
tention, inasmuch  as  we  liave  tenised  many 
offers  of  agency  since  Oct.,  1870,  the  date  of 
oar  agreement  with  you.  I  suppose  Mr.  Fuller 
will  send  you  the  letter  I  wrote  him  in  reply; 
at  any  rate,  I  will  write  him  by  this  post  a  line 
requesting  him  to  do  so ;  then  you  will  see  ez- 
acUy  what  I  propose  to  do.  I  may  say  that  I 
have  also  by  tnis  post  instructed  Mr.  Van  Sant- 
voord,  our  solicitor  in  New  York,  to  prepare 
full  agreements,  giving  you  exclusive  rights, 
and  send  them  to  each  of  us  to  be  re-signed 
and  exchanged;  when  this  is  done  they  will 
supersede  the  others,  and  I  hope  will  be  suffi- 
cient for  Mr.  Fuller's  purpose. 

Speaking  generally,  our  view  with  regard  to 
this  matter  u  this,  I  mean  Bennett's  and  my 
own:  that  we  gave  you  a  liberal  margin  of  time 
to  make  preliminary  arrangements,  and  asked 
for  only  a  moderate  rovalty  on  each  section. 
You  haid  the  option  of  holding  or  abandoning 
op  to  certain  dates.  If  you  had  decided  to  sur- 
render, we  should  have  been  losers  of  two  years 
of  valuable  time,  and  should  have  had  all  our 
work  to  begin  over  again.  As  you  elected  to 
keep  the  patent-right,  you  could  hardly  expect 
us  to  forego  the  fast  cbima  for  which  we  stip- 
nlated,  after  such  very  liberal  reservations  m 
your  favor.  We  do  not  suppose  for  a  moment 
that  yon  expect  this.  We  do  not  wish  to  press 
you  hardly  in  the  matter,  but  it  is  really  time 
now  that  some  tangible  return  was  made  to  us; 
of  course  if  the  section  B  is  sold  at  once  and  the 
money  paid  over,  as  we  hope  it  will  be,  we  fore- 
go any  claim  for  roy^ties  already  due  on  that 
■ection." 

It  is  also  shown  that  the  appellees,  on  May 
10, 1878,  wrote  to  their  solicitors  in  New  York, 
giving  instructions  in  reference  to  drawing  up 
a  fresn  agreement,  giving  the  appellant  the  ex- 
clusive rights  whicn  he  required;  but  that  nei- 
ther the  appellant  nor  FuUer,  his  agent,  com- 
municated with  the  solicitors  on  the  subject.  It 
was  not  unto  November  8, 1878,  that  appellant 
wrote  to  Ingle  refusing  to  sign  any  new  agree- 
ment, and  cMming  that  the  defect  in  the  origi- 
nal agreement  had  resulted  in  the  loss  of  the 
sale  of  the  patent  for  Massachusetts  for  the 
price  of  $30,000,  and  intimating  that  in  conse- 
quence thereof,  the  appellant  was  entitled  to 
treat  the  whole  matter  as  at  an  end.  On  Octo- 
ber 13, 1874,  the  appellees,  having  in  the  mean- 
time, by  further  correspondence,  insisted  upon 
their  rights  under  the  contract  and  demanded 

gayment  of  the  royalties  which  had  accrued, 
rought  an  action  in  the  Circuit  Court  of  the 
Uniteid  States  for  the  District  of  California 
against  the  appellant,  to  recover  the  amount  due 
on  account  thereof.  And  on  September  8, 
1875,  the  appellant  filed  this  bill  In  equity  in 
the  same  court,  in  whidi  it  was  claimed  that  by 
reason  of  the  mistake  in  omitting  from  the  con- 
tract a  grant  of  the  exclusive  right  to  the  ap- 
pellant to  tise  and  sell  the  said  invention  under 
the  said  patent,  tiie  said  indenture  was  not  the 
agreement  of  the  appellant,  and  that  in  No- 
Tember,  1878,  because  of  said  defect,  he  had 
snrrendered  said  invention  and  indenture  and 
all  his  rights  thereto  and  thereunder  to  the  ap- 
pellees. The  bill  pr^ed  that  the  indenture  be 
ordered  to  be  canceled,  as  executed  by  mistake, 
and  that  the  appellees  be  perpetually  restrained 
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and  enjoined  from  the  prosecution  of  the  action 
at  law  upon  it. 

The  chief,  if  not  the  only  instance,  in  which, 
it  is  alkwed,  the  defect  in  the  license  actually 
operatea  to  the  injury  of  the  appellant,  is  the 
loss  of  the  sale  of  the  patent  for  the  New  En- 
gland States;  and  as  to  that,  the  proof  wholly 
rails.  The  only  witness  examined  on  the  sub- 
ject is  the  appellant  himself,  who  knew  nothing 
of  it,  except  as  be  learned  it  from  Fuller,  his 
agent;  and  his  evidence,  being  hearsay,  cannot 
be  regarded.  The  parties  wiu  whom  the  nego- 
tiations took  place,  and  who,  it  is  said,  refused 
to  proceed  after  discovering  the  defect  in  the  li- 
cense, are  not  examined  nor  even  named.  Fid- 
ler,  the  agent  of  the  appellant,  who  personally 
conducted  the  negotiation,  is  not  examined  as  a 
witness  at  all;  and  in  his  letter  to  Ingle  of  Juno 
33,  1878,  gives  an  entirely  different  account  of 
the  reasons  for  the  loss  of  the  sale.  He  there 
says:  "  Tour  decision  not  to  protect  the  patent 
renders  it  valueless,  even  if  it  could  not  be  in- 
fringed. The  duration  of  the  patent  it  to  ihort 
no  parties  would  dream  of  x>aying  large  sums 
for  It.  Acting  as  Mr.  Lave^s  attorney,  I  did 
the  best  I  could  to  dispose  of  it  for  New  Eng- 
land States.  That  it  now  abandoned  unlet*  t/te 
patent  can  be  extended." 

There  is  no  proof  of  fraud  or  misrepresenta- 
tion on  the  part  of  the  appellees,  and  all  charges 
to  that  effect  in  the  bill  are  substantially  wiib- 
drawn  by  the  appellant  in  his  testimony. 

It  is  claimed,  however,  on  the  part  of  the  ap- 
pellant, that  he  has  a  strict  right  in  equity  to 
the  relief  prayed  for  in  his  bill,  on  the  ground 
that  no  contract  was  ever  in  fact  entered  into, 
the  minds  of  the  parties  never  having  met 
upon  the  same  terms. 

But  there  is  no  foundation  for  such  a  con- 
tention. The  minds  of  the  parties  did  meet 
There  was,  in  fact,  an  actual  agreement,  the 
terms  of  which  were  perfectly  well  understood 
by  both  parties.  They  acted  upon  that  under- 
standing from  the  time  the  instrument  was  ex- 
ecuted; and  when  the  appellant  first  discovered 
that  it  did  not  have  the  legal  effect  intended, 
and  gave  notice  to  the  appellees  accordingly, 
there  was  no  controversy  between  them  on  the 
subject.  The  common  intention  was  at  once 
admitted  and  the  necessary  correction  promptly 
offered.  There  was,  no  doubt,  a  mistake,  but 
it  was  in  the  instrument  which  undertook  to 
express  the  agreement,  and  not  in  the  agree- 
ment itself.  It  did  not  relate  to  any  matter  of 
fact  which  was  the  basis  of  the  contract,  an  er- 
ror in  regard  to  which  would  be  fundamental 
and,  therefore,  fatal,  but  affected  only  the  doc- 
ument -which  professed  to  express,  but  did  so 
incorrectly,  the  actual  intention  of  both  parties. 

It  is  equally  wide  of  the  mark  to  say,  as  it 
was  argued,  that  the  contract  has  failed  by  rea- 
son of  the  failure  of  the  consideration.  The 
appellant  cannot  say  that  he  did  not  acquire 
something  by  reason  of  the  license,  although 
his  right  was  not,  as  it  was  intended  to  be,  ex- 
clusive. But  so  far  as  appears  in  the  case,  he 
had  the  same  benefits  and  advantages  he  would 
have  enjoyed  if  the  instrument  had  contained 
the  exclusive  grant  it  was  supposed  to  secure. 
For  the  parties  on  both  sides  acted  upon  that 
construction,  and,  as  we  have  already  shown, 
no  actual  loss  is  proven  to  have  arisen  to  the 
appellant  by  virtue  of  the  defective  assurance. 
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That  the  instrument  imperfectly  expressed 
tlie  Mreement  of  the  parties  was  not  the  ezclu- 
sire  rault  of  the  appellees.  It  was  the  dnty  of 
the  appellant  to  have  discovered  the  error  be- 
fore executing  the  contract.  He  did  not,  in 
fact,  find  it  out  until  after  two  ^ears  from  its 
date;  and  then,  applying  for  its  correction, 
failed  to  avail  himself  of  the  offer  of  the  appel- 
lees, promptly  made,  in  response  to  his  denuutd 
to  execute  a  corrected  agreement. 

The  only  equi^  which  the  ap]}ellant  could 
claim  was  to  have  the  mutual  mistake  in  the 
language  of  the  instrument  corrected,  until 
some  default  had  occurred  on  the  part  of  the 
appellees.  But  they  were  in  no  default  They 
offered  to  make  the  correction  as  soon  as  they 
had  notice  of  the  mistake;  but  the  appellant  de- 
clined to  accept  it.  After  the  further  lapse  of 
more  than  six  months,  he  insisted  on  his  right 
to  put  an  end  to  the  agreement  itself.  This  he 
was  in  no  position  to  do.  His  delay  to  assert 
such  a  daim,  if  his  right  had  been  otherwise 
better  founded,  constituted  such  laches  as 
would,  at  least,  greatly  weaken  Us  titl?  to  re- 
lief, if  it  did  not  amount  to  a  bar;  and  coupled 
with  the  loss  to  the  appellees  of  the  value  of 
fbeir  own  rights  under  the  patent,  which  can- 
not be  restored,  would  make  it  inequitable,  as 
against  them,  to  absolve  the  appellant  from  the 
legal  obligation  of  his  contract. 

We  seenoffnmndint/tefaetioftheecuefor  the 
application  of  the  prineipiei  and  aut/toritie$  tn- 
wked  by  t/ie  appellant  at  a  wuratU  togrant  him 
Vie  relief  for  wnieh  hit  biUprayt.  The  decree  it, 
aeconlingly,  affirmed. 

Trueoop7.   Test: 

James  H.  MoKenney.  Clerk,  Sup.  Ooort,  V.  S. 


WENDELL  R  'EISQ,  Appt, 

V. 

AUGUST  GALLUN  Ain>  ALBERT  TROS- 
TEL. 

<8ee  S.  C  Beporter's  ed.,  B»-10B.) 

Patentable  iwotntionr-judidal  notice— product 
<f  old  proeett. 

L  A  daim  for  an  article  of  manufacture,  to  wit: 
a  bate  of  plasterers'  hair,  consisting  of  aeventl  bun- 
dles inclosed  In  bags,  and  compressed  and  secured 
to  form  a  package,  does  not  deacrlbe  a  patentable 
invention. 

2.  In  deciding  whether  a  patent  covets  an  article, 
the  making  of  which  requires  Invention,  this  court 
may  take  noUoe  of  mattets  of  common  knowledge 
or  things  In  common  use. 

8.  The  product  of  an  old  process  applied  to  old 
materials  is  not  patentable. 

[No.  aqj 

StOmitted  Oct.  10, 188S.     Bended  Oct.  t9, 188S. 

APPEAL  from  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  Bistrict  ofWia- 
consin. 
The  history  and  facts  appear  in  the 

Statement  of  the  case  by  lir.  JuiHeeWooSmt 
This  was  a  bill  in  equity  brought  by 'Wendell 
R.  King,  the  appellant,  against  August  Gallun 
and  Albert  Trostel  to  restrain  them  from  in- 
fringing letters  patent  No.  162,500,  dated  June 
870 


80,  1874,  granted  to  the  appellant  for  certain 
imwovements  in  baled  plastering  hair. 

The  invention  and  its  advantages  are  thoa  set 
forth  in  the  specification: 

"It  is  found  that  the  wants  of  the  trade  in 
plastering  hair  require  it  to  be  compressed  for 
transportation  in  packages  of  from  three  to  five 
bushels;  this  amount  of  hair  forms  a  package 
of  a  good  size  to  convenienUy  handle,  weighing 
from  twenty  to  forty  pounds.  The  trade  unit 
for  the  article  of  plastering  hair  is  always  the 
bushel ;  it  is  sold  by  the  bushel  or  by  the  multi- 
ple thereof. 

Heretofore  this  hair  has  been  packed  in  a 
mass  of  a  certain  number  of  bushels  baled  to- 
gether, varying  in  amount  as  the  order  required, 
so  that  when  received  the  retail  dealer  was  com- 
pelled to  parcel  out  the  same  and  weigh  it  to 
suit  his  customers.  This  is  a  disagreeable  and 
difficult  thing  to  do,  as  the  hair  is  dirty  and 
matted  together  and,  after  it  is  once  removed 
from  the  case  into  which  it  has  been  compressed 
by  a  baling  press,  is  bulky  and  not  easy  to  re- 
duce again  to  a  convenient  package.  For  this 
convemenoe  of  the  trade  I  propose  to  form  the 
hair  in  small  bundles  of  one  bushel  each,  and 
unite  several  bundles  into  a  bale  of  a  conven- 
ient sice  for  transportation. 

I  first  place  a  bushel  of  hair  into  a  paper  sack 
locselv,  or  only  so  far  packed  as  may  be  readily 
done  by  hand;  several  of  these  one  buahd  pack- 
ages are  then  placed  side  by  side  in  a  baling 
press.  I  use  for  this  purpose  the  baling  i»vsg 
heretofore  patented  to  me;  they  are  thus  com- 

Sressed  forcibly  together,  so  that  the  bole  {no- 
need  will  be  a  compact,  firm  bole,  occupying 
only  about  one  fifth  of  the  original  bulk;  the 
paper  bags  which  still  envelop  the  individual 
bushels  of  the  bale  keep  said  bushels  separate, 
and  serve  at  the  same  time  to  protect  the  hair. 

The  bale,  after  being  compressed,  is  tied  in 
the  usual  way,  and  is  then  in  shape  for  trans- 
portation without  further  covering,  although  it 
maybe  desirable,  if  the  bale  is  to  besentalong 
distance,  to  envelop  it  in  a  stout  sacking  cover. 
Hair  baled  thus  may  be  separated  bv  the  retail 
dealer  into  bushel  packag^,  each  of  which  re- 
mains compressed  into  a  small  size,  and  is  in 
convenient  condition  to  handle." 

The  claim  was  as  follows: 

"Having  thus  described  my  invention,  I 
claim,  as  an  article  of  manufacture,  the  bale  B 
of  plasterers'  hair,  consisting  of  several  ban- 
dies, A,  containing  a  bushel  each  by  weight,  in- 
closed or  incased  m  paper  bags  or  similar  mate- 
rial, and  united,  compressed  and  secured  to 
form  a  package,  substantially  as  specified." 

The  defense  was  want  of  novelty  in  the  al- 
leged invention,  and  that  the  same  was  not  pa- 
tentable. 

The  circuit  court  dismissed  the  bill,  and  fron 
its  decree  the  complainant  has  appealed. 

Mr.  it.  Xfc  Cobam,  for  appeUant. 

Mr.  Jo«hu»  Stark,  for  appellees. 

Mr.  Juttiee  Wood*  delivered  the  opinion  of 
the  court: 

We  are  of  opinion  that  the  patent  of  coot- 
plainant  does  not  describe  a  patentable  inven- 
tion. The  claim  is  for  an  article  of  manuf ad- 
ure,  to  wit:  a  bale  of  plasterers'  hair  con^sting 
at  several  bundles  indoeed  in  baes,  and  com- 
pressed and  secured  to  form  a  package. 

iwu.  s. 
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It  is  evident  that  the  patent  does  not  cover 
any  imjproTement  in  the  quali^  of  the  hair. 
Iti  quMidea  are  unchanged.  It  does  not  cover 
the  packing  of  the  hair  into  parcels  nor  the  size, 
diape  nor  weight  of  the  parcels,  nor  the  com- 
pre^on  of  the  parcels  separately.  Nor  does  it 
cover  the  material  of  the  bags  which  constitute 
the  outer  covering  of  the  parcels.  Complainant 
claims  none  of  these  things  as  secured  by  his 
intent.  The  packing  of  hair  and  other  articka 
ID  parcels  oT  tne  same  shape,  size  and  weight, 
and  the  compression  of  the  several  parcels,  naa 
from  time  unmemorial  been  in  common  use. 
Ndther  does  complainant  contend  that  his  pa- 
tent coven  a  single  parcel  or  package  of  hair. 
All,  therefore,  that  the  patent  can  cover  is  sim- 
ply an  article  of  manufacture  resulting  from 
the  compression  and  tying  together  in  one  bale 
of  several  similar  parcels  or  packages  of  plaster- 
en'  h^.  The  object  of  this  invention  is  thus 
set  out  in  the  specification :  "  For  the  conven- 
ienoe  of  the  traae,"  that  is  to  say,  to  enable  the 
retafl  dealer  more  easily  to  parcel  out  the  hair 
in  quantities  to  suit  his  customers,  "I  propose 
to  form  the  hair  in  small  bundles  of  one  biuhel 
each  and  with  several  bundles  into  a  bale  of 
convenient  size  for  transportation."  The  inven- 
tion and  the  object  to  be  accomplished  by  it  are 
thus  seen  to  be  contained  within  narrow  limits. 

In  deciding  whether  the  p^ent  covers  an  ar- 
ticle, the  mtudng  of  which  requires  invention, 
we  are  not  required  to  shut  our  eyes  to  matters 
of  common  Imowledge  or  tbinra  in  common 
oae.  Aww»v.iV>«r,»lU.8.,48[XXni.,802]; 
TtrlMM  V.  PMatp$,  99  U.  S.,  692  [XXV..  S98]; 
Ah  Kotc  V.  Nunan,  S  Sawy.,  653. 

The  subdivision  and  packing  of  articles  of 
comnoerce  into  small  pux»ls  for  convenience  of 
handling  and  retaU  sale,  and  the  packing  of 
these  taStXi  parcels  into  boxes  or  sacks,  or  tying 
them  together  in  bundles  for  convenience  of 
stoi&ge  and  transportation,  is  as  common  and 
well  known  as  any  fact  connected  with  trade. 
This  wdl  known  practice  is  applied,  for  in- 
stance, to  fine  cut  chewing  and  fine  cut  smoking 
tobacco,  to  ground  coffee  and  spices,  oatmeal, 
starch,  farina,  desiccated  vegetables  and  a  great 
number  of  other  articles.  This  practice  having 
been  common  and  long  known,  it  follows  that 
there  is  nothing  left  for  the  patent  of  complain- 
ant to  cover  but  the  compression  of  the  bale 
formed  c^  several  smaller  parcels.  Can  this  be 
dignified  by  the  name  of  invention  r  When  the 
contents  oi  the  smaller  parcels  are  such  as  to 
admit  of  compression  into  a  smaller  compass, 
the  idea  of  compressing  the  bale  of  the  smaller 
parcels  for  transportauon  and  storage  would 
occur  to  any  mind.  There  is  as  little  invention 
in  compressmg  a  bale  of  several  parcels  of  hair 
tied  up  together,  as  in  compresung  one  large 
parcel  of  the  same  commodity. 

But  it  is  perfectly  well  known  that  the  com- 
pression of  several  packages  of  the  same  thing 
mto  larger  packages  or  bundles  is  not  new,  and 
that  it  has  long  been  commonly  practiced. 
Packages  of  wool,  feathers  and  plug  tobacco 
have  been  so  treated.  The  case  of  plug  tobacco 
is  *  familiar  instance.  The  plugs  are  formed 
so  as  to  retain  their  identity  and  shape,  the 
outer  leaves  of  the  plug  forming  at  the  same 
time  a  part  of  the  plug  as  well  as  its  covering. 
The  pings,  after  being  so  put  up  as  to  preserve 
their  k&itity  imder  pressure,  are,  as  is  well 
1WU.8. 


known,plaoed  in  a  frame  and  subjected  to  press, 
ure,  and  reduced  to  a  smaller  and  compact 
mass,  which  is  then  boxed  up  and  is  ready  for 
market.  This  is  done  in  part  for  convenience  in 
handling,  transportation  and  storage.  When  the 
box  is  opened  by  the  retail  dealer,  the  plugs  can 
be  taken  out  separately  and  sold.  This  method 
of  treating  plug  tobacco  would  suggest  to  every 
one  the  compression  into  a  bale,  of  distinct 
packages  of  plasterers'  hair,  and  leaves  no  field 
for  invention  in  respect  to  the  matter  to  which 
the  patent  of  complainant  relates. 

In  view  of  the  facts  to  which  we  have  re> 
f  erred,  which  are  of  common  observation  and 
knowledge,  we  are  of  opinion  that  the  article  of 
manufacture  described  in  the  specification  and 
claim  of  the  complainant's  patent  does  not  em- 
body invention,  and  that  the  patent  is  for  that 
reason  void. 

In  support  and  illustration  of  our  views,  we 
refer  to  the  following  cases  decided  by  this 
court:  Sotefikiti  v.  Oreenwoad,  11  How.,  248; 
PhittipB  V.  Poife,  24  How.,  167  [K  U.  8.,  XVI., 
640];  Broum  v.  Piper  [tupra];  Terhune  v.  P/iil- 
lip»  [supra];  Atiantie  Work*  v.  BraOiy  [ant«, 
4^;  SUiMim,  y.RB.O».  [ante,  678]. 

llie  patent  of  complainant  cannot  be  sus- 
tained by  (he  authority  of  the  case  of  Smith  v. 
Goodyear  Dental  Vvleanite  Go.,  98  IT.  8.,  486 
[XXIIL,  962],  where  the  court  said:  "The  in- 
vention ia  a  product  or  manufacture  made  in  a 
defined  manner.  It  is  not  a  product  alone,  sepa- 
rate from  the  process  by  which  it  is  created. "  In 
that  case,  the  invention  was  the  product  of  a 
new  process  applied  to  old  matenals.  In  this 
case  It  is  the  product  of  an  old  process  applied 
to  old  materials. 

Judgment  affirmed. 

True  oopy.    Test: 

James  H.  HcKenney,  Qerk,  Sap.  Court,  IT.  S. 
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ROBERT  C.  HEWITT,  Appt, 

PETER  CAMPBELL. 

(See  S.  C,  Reporter's  ed.,  103.) 

Dimnietal  efeaivm. 

Where  the  record  dlwloees  a  serious  conflict  of  tes- 
tlmoDv,  and  the  court  below  raltrht  well  have  dis- 
missed the  bill  solely  for  failure  to  establish  the 
facts  upon  which  the  claim  for  relief  Is  based,  a  de- 
cree of  dismissal  will  be  affirmed. 
[No.  48J 
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PPEAL  from  the  Supreme  Court  of  the  Dis- 

.    trict  of  Columbia. 
The  case  is  sufBciently  stated  by  the  court 
Mr.  S.  S.  Henkle.  tor  appellant. 
Mr.  W.  E.  Edmoiwtoii,  for  appellee. 

Jifr.  JtuUee  Harlfcn  delivered  the  opinion  of 
the  court: 

Counsel  for  appellant  states  the  theory  of  the 
bill  to  be  that  Campbell  was  not  the  iona  fide 
purchaser  of  the  lots  described,  or  of  either  of 
them,  although  he  holds  them  by  conveyances 
absolute  uiwn  their  face;  that  he  was  only  the 
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broker  of  Burgess;  and  that  the  conT^ancee 
vere  made  to  mm  in  that  capacity,  for  the  pur- 
pose of  enabling  him  to  raise  money  upon  uem 
for  the  use  of  Burgess,  less  reasonable  cbaiKes 
for  any  services  in  that  behalf  rendered.  Tlie 
bill  was  dismissed  by  the  court  below  In  Special 
Term,  and  that  order  was  affirmed  in  General 
Term. 

The  record  discloses  a  serious  conflict  in  the 
testimony  of  witnesses,  and  the  court  below 
might  well  have  dismissed  the  bill  Upon  the«>le 
ground  that  the  complainant  had  failed  to.  es- 
tablish the  facta  upon  which  he  based  bis  cl{dm 
for  relief,  and  which  must  have  been  estab- 
lished before  any  relief  could  be  granted.  Th« 
detreemutt,iliert!fore,b«affirmed.  It  i»  to  ordered. 

Tnieoopr.   Test:  _  _ 

James  H.  HoKenney,  Oerk,  Sup.  Court,  U.  S. 


COUNTY  OF  GREEN,  Plff.  in  Err., 

JOHN  CONNESS. 

(See  S.  a  Beporter'B  ed.,  104-108.) 

Validity  ofmunieipal  bond* — eontoHdaUon  of 
railroad* — trarufer  effranehite*. 

1.  Theriffbtaotlnnooeot  holders  of  bonds,  when 
the  law  of  the  State  is  materially  altered  by  its 
courts,  are  to  be  determined  br  the  law  as  it  was 

fildloially  construed  to  be  when  the  bonds  in  quea- 
OD  were  put  on  the  market  as  oommerolal  paper. 

2.  When  two  railroad  companies  ore  authorized 
to  consolidate  tbelr  roads,  it  Is  to  be  presumed  that 
the  franchises  and  privileires  of  each  continue  in 
respect  to  the  several  roads  so  consolidated. 

a  Authority  i^ven  to  consolidate,  upon  suoh 
terms  as  may  be  deemed  Just  and  proper,  inolndes 
the  power  to  transfer  to  the  consolidated  company 
the  f ranolilses  and  privileeres  connected  with  the 
road. 

[No.  926.] 
SabmitUd  Oct.  9, 1883.     Decided  Oct.  t9, 1883. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  Division  of  the  West- 
em  District  of  Missouri. 

This  action  was  brought  in  the  court  below, 
by  the  defendant  in  error,  to  recover  the  amount 
of  six  hundred  eighty-six  interest  coupons, 
which  had  been  detached  from  forty-nine  bonds 
issued  by  the  defendant. 

Trial  by  jury  having  been  waived,  the  court 
made  a  special  finding  of  the  facts  and  rendered 
Judgment  thereon  for  the  plaintiff,  for  f33.- 
298.44,  with  costs.  "Whereupon,  the  defendant 
sued  out  this  writ  of  error. 

The  special  facts  of  the  case  are  sufficiently 
stated  by  the  court. 

Metxre.  Henry  C.Touii|;,  P.  T.  Bimmond* 
and  C/mrlei  W.  5%r<w/(«r,  for  plaintiff  in  error. 

Meeirt.  Jamea  S.  Boiafordi  Robert  O. 
XneersoU  and  Marcu*  T.  V.  WiUiamt,  for  de- 
fendant in  error. 

Mr.Jtutiee  Bradley  delivered  the  opinion  of 
the  court: 

Nearly  every  point  in  this  case  has  already 
been  decided  by  this  court  in  the  cases  of  CMor- 
way  Co.  V.  FotterfiZ  U.  S.,  567  [XXIU.,  811]; 

NOTS.-'Afunicipal  bortdi  ax  affected  by  change  <n 
ruUna  o/  highest  court  ut  State,  or  by  change  tn  Cnn- 
etituOon.  Bee  note  to  Hitohdl  v.  Buiilngton,  71 TT. 
aiXTIII..880. 

When  comoUdatUm  dtssolou  former  enmpaniei. 
Bee  tioto  to  Shields  v.  Ohio,  96  U.  S.,  XXIV.,  $57. 
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SeoOand  Co.  r.  Thoma*.  84  U.  8.,  682  [XXIV., 
219];  Henry  a».T.JWeoIoy,96U.S.,619[XXIV., 
9mi8ehiuyler  Go.  v.  Thonuu,  08  U.  8.,  1» 
rXXV..  881;  ClM*  «»•  ▼•  <W^.  100  U.  8.,  585 
[XXV.,  my.LouiitanaOityY.  Taylor,  106  U. 
S.,  464  [XXVI.,  IVaSl  and  BaUi  Co.  v.  Dam. 
Urn,  105  U.  S.,728  [XXVI.,  9671.    In  the  case 
last  cited, we  referred  to  the  previons  cases,  u>d 
to  the  cases  in  Missouri  wluch  they  followed, 
and  said:  "  Such  being  the  condition  of  the  law 
on  this  subject,  down  to  April,  1878, we  do  not 
feel  inclined  to  reconsider  our  former  ralings, 
and  follow  the  later  decisions  of  the  Supiane 
Court  of  the  State  in  State  t.  Qorroute,  67  Mo., 
446,  and  State  y.  DaOae  Cb.,  72  Id.,  329,  when 
tliis  whole  line  of  cases  was  substantially  over- 
ruled.   The  bonds  involved  in  this  suit  were 
all  in  the  hands  of  innocent  holders  when  the 
law  of  the  State  was  so  materially  altered  by  its 
courts.  In  our  opinion  the  rij^ts  of  the  parties 
to  this  suit  are  to  be  determined  by  the  "law  as 
it  was  Judicially  construed  to  be  when  the  bonds 
in  quMtion  were  put  on  the  market  ascomnMT- 
dal  paper.  Doutdati  t.  Pike  Co.,  101  U.  8. ,887 
[XSTV.,  971]."  From  the  vievra  thus  expresHd 
we  are  not  dispoeed  to  swerve. 

One  point  taken  in  the  present  case  may  not 
have  been  presented  in  any  of  the  cases  cited, 
to  wit:  that  the  rights,  privileges  and  franchiaet 
of  the  Kansas  Ci^  and  Cameron  Railroad  Com- 
panv  were  not  expressly  dedared  to  pass  over 
to  tne  company  with  which  it  might  become 
consolidated,  bv  the  law  authorizing  such  con- 
solidation. This  law  was  passed  March  11, 
1867,  and  declared  as  follows:  "  It  shaU  be  law- 
ful and  competent  for  said  companv  to  make 
such  arrangement  with  any  other  railroad  com- 
pany to  furnish  equipments  and  to  run  and 
manage  its  railroad  as  it  may  deem  expedient 
and  find  necessary,  or  to  lease  the  same,  or  to 
consolidate  it  with  any  other  company  npoB 
such  terms  as  may  be  deemed  Just  and  proper.' 
In  the  finding  of  facts  nuide  1^  the  court  it  is, 
amongst  other  things,  found  as  follows:  "  That 
under  the  provisions  of  an  Act  of  the  Ge&enl 
Assembly  of  the  State  of  Missouri,  ^proved 
May  11,  1867,  entitied,  etc,  the  said  cotpoia- 
tion,  then  known  as  the  Kansas  City  and  Cam- 
eron Railroad  Company,  on  the  2l8t  day  of  Feb- 
ruary, in  the  year,  1870,  was  consolidated  with 
the  Hannibal  and  St  Joseph  Railroad  Compai^, 
and  all  the  rights,  privileges,  franchises  and 
property  of  sud  Kiuisas  CSty  and  Cameron 
Railroad  Company  were,  by  said  oonsolidatioB, 
transferred  to  the  Hannibal  and  St.  Joseph  Rvl- 
road  Company,  which  then  and  thereby  be- 
came the  owner  of  and  possessed  of  the  same." 
If  only  a  sale  of  the  road  to  another  company  had 
been  authorized  and  made,  then  it  mi?ht  veiy 
plausibly  have  been  contended  that  the  par- 
chasing  company  took  and  held  it  under  its  owa 
charter  only,  without  the  franchises  and  priri- 
leges  connected  with  it  in  the  hands  ol  tbi 
vendor  company;  but  consolidation  is  not  sale, 
and  when  two  companies  are  authorized  to  ceo- 
solidate  their  roads,  it  is  to  be  presumed  that  the 
franchises  and  privileges  of  each  txmtiiine  to  ex- 
ist in  reei)ect  to  the  several  roads  ao  ccosoB- 
dated.  This  point  was  considered  in  tlie  case  of 
Tomlinton  v.  Branch,  16  WalL.  460  [88  D.  S.. 
XXI.,  1891,  and  Branch  v.Charleiton,  9ilj.S.. 
677  [XXIII.,  750],  and  was  decided  in  aeoad- 
ance  -with  this  view.    Thia  being  so,  the  an- 
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tborlty  riven  to  consolidate,  upon  such  tenns 
as  may  oe  deemed  Jost  and  proper,  would  in- 
dude  the  power  to  transfer  to  the  consolidated 
comrany  the  franchises  and  priTileees  connect- 
ed with  the  road  if  the  law  itseU  did  not  have 
that  diect;  and  the  coort  has  found  that  this 
waa  done.  We  think,  therefore,  that  the  point 
is  not  well  taken. 

The  judgment  of  Vie  Oireuit  Court  U  affirmed. 
•   Troo  copy.    Test : 

James  H.  HoEennoy,  Clerk,  Sup.  Court,  XT.  6. 

:  Clted-mU.S.,(i07. 


SARAH  B.  HA8KINS,  Appt., 

V. 

ST.  LOUIS  &  SOUTHEASTERN  RAIL- 
WAT  COMPANY  (Consolidated),  asd 
JAMES  H.   WILSON,  Receiver  of   Said 

COMPAHT. 

(See  S.  CL,  Beporter'8  ed.,  108, 107.) 

OUation  when  neeetsary  to  appeal — voluntary 
appearance — teeurity  on  appeal. 

1,  It  an  appeal  Is  alloTred  In  open  court,  the  ae- 
eority  may  De  taken  by  tlis  court  and  no  citation  is 
nececsary ;  but  M  the  security  Is  not  given  until  aft- 
er the  term  is  over,  a  citation  must  be  Issued  and 
served. 

S.  Unless  an  appellee  voluntarily  appears,  this 
eoort  cannot  proceed  agrainst  him  if  the  record  does 
not  sbow  affirmatively  that  he  has  been  brought 
within  Its  Jurisdiction  by  proper  notice. 

t.  Section  1000  of  the  Hevlsed  Statues,  requires 
the  Jutice  or  judge  signing  the  citation  to  take  the 
•ecurity.  This  power  cannot  lie  delegated  to  the 
clerk  or  to  a  oommissioner. 

[No.  15.] 
Btibmitted  Oet.  9, 188S.    Decided  Oet.  t9,  J88S. 

APPEAL  from  the  Circuit  Court  of  the  Unif^ 
ed  States  for  the  Middle  District  of  Ten- 


Tbis  case  arose  upon  a  petition  filed  in  the 
conrt  helow,  by  the  appellant,  for  leave  to  pro- 
ceed against  tne  Receiver  to  recover  damages 
for  the  death  of  her  husband,  J.  B.  Haskihs, 
while  in  the  employ  of  said  Receiver.  The  pe- 
tition was  granted  and  suit  was  accordingly 
hrougfat  in  a  state  court.  Subsequently,  by  or- 
der of  the  court  below,  the  suit  was  stopped  and 
the  claim  presented  in  that  court. 

The  special  commissioner  to  whom  the  claim 
was  referred,  found  in  her  favor  and  reported 
In  favor  of  an  allowance  of  $6,000.  The  court 
sustained  exceptions  to  tUs  report  and  entered 
a  decree  dismissing  the  petition.  Whereupon, 
the  petitioner  appealed  to  this  court. 

Meetr*.  F.  RWilliama,  and  R.  MeP.  Smith, 
for  appellant. 

No  counsel  appeared  for  the  appellee. 

Mr.  Ohi^  JutOee  Waite  delivered  the  opin- 
ion of  the  court: 

We  have  no  jurisdiction  in  this  case.  The  ap- 
pellee has  not  appeared,  and  has  never  been 
served  with  a  citation.  TTie  decree  was  entered 
on  the  14th  of  June,  1879,  and  at  the  foot  of  the 
entry  is  the  following:  "Petitioner  prays  an  aj)- 
peal.  which  is  granted  upon  bond  and  security 
being  given,  according  to  law,  within  thirty 
days."  A  copy  of  .what  purports  to  be  an  ap- 
peal bond,  filed  on  the  8d of  July,1870,iBfound 
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in  the  transcript,  but  there  is  no  evidence  that 
it  was  ever  approved  or  taken  as  good  and  suf- 
fldent  secun^  by  the  court  or  any  justice  or 
judge  thereof.  A  oommissioner  of  the  cii-cuit 
court  has  certified  that  he  knew  the  obligors  to 
be  good  and  resiwnsible  for  any  cost  that  might 
accrue  in  the  cause,  but  tliat  is  not  enough. 
Section  1,000  of  the  Revised  Statutes  requires 
the  justice  or  judge  signing  the  citation  to  take 
the  securiw.  Thu  power  cannot  be  delegated 
to  the  clerk  or  to  a  commissioner.  ffBeuly  v. 
EdHngUm,  96  U.  S.,  726  [XXIV.,  669].  If  the 
appeal  is  allownl  in  open  court  the  security 
may  be  taken  by  the  court  and  no  citation  is 
necessary,  but  if  the  security  is  not  g^ven  until 
after  the  term  is  over,  a  citation  must  be  issued 
and  served.  Sage  v.  B.  B.  Co..9i  U.  S.,  716 
[XXIV.,  648].  Unless  an  appellee  voluntarily 
appears,  we  cannot  proceed  against  him  if  tne 
record  does  not  show  affirmauvely  that  he  has 
been  brought  within  our  jiirisdiction  by  proper 
notice. 

The  appeal  i»  diemitsed,  for  vant  of  jurikHe- 
turn. 

True  copy.    Test : 

James  H.  McKenney,  Cleric,  Sup.  Court,  17. 8. 


CITY  OP  OPELIKA,  Flff.  in  Err., 

V. 

RICHARD  C.  DANIEL. 

(See  S.  C  Beporter'a  ed.,  106, 109.) 

Jurisdiction  a»  to  amount — effect  of  judgment — 
amendment  ofpUading. 

L  In  a  suit  on  coupons  for  more  than  ViSffS  in 
amount,  If  the  plaintiff  amends  Us  complaint  by 
discontinuing  as  to  part,  so  as  to  recover  judgment 
for  lees  than  thatsum,  this  court  has  no  Jurisdiction 
to  review  the  Judgment. 

2.  The  Jurisaicnon  of  this  court  depends  on  the 
matter  which  Is  directly  In  dispute  in  the  particular 
cause  in  which  the  Judgment  or  decree  sought  to  be 
reviewed  has  been  rendered,  and  not  upon  its  coHat- 
eral  effect  in  a  subsequent  suit  between  the  same 
or  other  parties. 

3.  It  is  clearly  within  the  discretion  of  a  court  to 
permit  an  amendment  of  the  complaint  before  triaL 

[No.  21.] 
Submitted  Oct.  10, 188S.  Decided  Oet.  t9, 1S8S. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Alabama. 
The  history  and  facts  of  the  case  appear  in  tho 
opinion  of  the  court. 

Meetr*.  John  T.  Morgan  and  Brayg  & 
Tfionnpton,  for  plaintiff  in  error. 

Ues*r».  Sajnuel  F.  Rice,  22.  6.  Daniel  waA 
H.  A.  Herbert,  for  defendant  in  error. 

Mr.  Ohi^JueUee  Waite  delivered  the  opin- 
ion of  the  court: 

The  action  below  was  brought  originally  upon 
one  hundred  nineteen  interest  coupons  cut  from 
twenty-four  bonds  of  the  City  of  Opelika.  The 
bonds  were  in  the  aggregate  for  $24,000,  and 
the  amount  claimed  to  be  due  on  the  coupons 

NoTB.— Jurtec!(c(ion  of  XT.  8.  Supreme  Court  de- 
pendent on  amount ;  interest  canTtot  be  added  to  gtve 
jurisdiction;  how  vabie  of  thing  demanded  mav  be 
ihown:  what eaiea revlewalAe  vJUhout reoard to lum 
in  eonlroverty.  See  «u>(<  to  Gordon  v.  Ogden,  28  XT. 
S.  (8  Pet.),  88. 
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•was  more  than  $ff,000.  At  tint  a  demunerwas  ATLA] 
filed  to  the  complaint.  This  being  OTerrakd,  p^ 
the  validi^  of  the  bonds  was  put  in  issue  by  va- 
rious pleas.  Before  trial,  the  plaintUI,  Dinid, 
adced  and  obtained  leave  to  amend  bis  complaint 
so  as  to  include  only  ninety  of  the  conpons  orig- 
inally sued  for.  iLtler  the  amendment  a  ]u^ 
was  impaneled,  and  on  the  trial  the  niwty  cou- 
pons only  -were  put  in  eridenoe.  The  veidict 
was  for  f4,75S.M,  and  a  Judgment  was  entered 
thereon  for  that  amount  and  no  more.  To  le- 
verse  that  judgment,  tliis  writ  of  error  was 
brouriit.  At  a  former  Term,  Daniel  moved  to 
dismbs  because  the  value  of  the  matter  in  dis- 
pute did  not  exceed  |6,000.  That  motion  was 
continued  for  hearing  with  the  case  on  its  merits. 
We  decided  at  the  last  Term,  in  Elgin  v.  Mar- 
AaU  \ante,  249],  that  our  lurisdiction  depends 
on  "  The  matter  which  is  oirectly  in  dispute  in 
the  particular  cause  in  which  the  judgment  or 
decree  sought  to  be  reviewed  has  oaea  ren- 
dered," and  that  we  are  not  permitted,  "forthe 
purpose  of  determining  its  simi  or  value,  to  es- 
timate its  collateral  effect  in  a  subeeouent  suit 
between  the  same  or  other  parties."  That,  like 
this,  was  a  suit  on  coupons,  and  the  ludgment . 
was  for  less  than  $6,000,  although  the  bonds  I 
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be  distinguished  in  this  particular. 

It  was  clearly  within  the  discretion  of  the 
court  to  permit  the  amendment  of  the  complaint 
before  trial.    In  Tlumpton  v.  Butler,  OS  U.  8. , 
604  [XXrV.,  540],  we  decUned  to  take  jurisdic- 
tion where  the  verdict  was  for  more  than  $6,000, 
but  the  plaintiff,  before  judgment,  with  leave 
of  the  court,  remitted  Uie  excess,  and  actually  I 
took  judgment  for  $6,000  and  no  more.  In  that  | 
case  it  was  said,  p.  686  [641]:   "  Undoubtedly, 
the  trial  court  may  refuse  to  permit  a  verdict  to 
be  reduced  by  a  plaintiff  on  hu  own  motion;  and 
if  the  object  of  the  reduction  is  to  deprive  the 
appellate  court  of  jurisdiction  In  a  meritorious 
case,  it  is  to  be  presumed  the  trial  court  will  not 
allow  it  to  be  done.  If,  however,  the  reduction 
is  permitted,  the  errors  in  the  record  will  be 
•hut  out  from  our  re-examination  in  cases  where 
our  jurisdiction  depends  upon  the  amount  in 
controversy."    That  case  was  stronger  in  favor 
of  jurisdiction  than  this.    There  the  reduction 
was  made  after  verdict.  Here  before  trial.  The 
plaintiff,  in  effect,  discontinued  his  suit  as  to  i>art 
of  the  coupons.    He  certainly  could  have  dis- 
continued as  to  all,  and  it  is  difflcult  to  see  why- 
he  might  not  as  to  a  part 

nt  writ  it  ditmittedfor  want  cfjuri»tUetion. 
True  copy.    Test: 

James  H.  MoKedonejr,  Clerk,  Sop.  Court,  IT.  8, 


abas 

tug, 

bytl 

toet 

this 

8.1 

fbei 

asai 

tugi 

ten 

and 

disc 

8. 

«t.] 

tur 

lo-n 

oot 


At 


«. 


GOOD  INTENT  TOW-BOAT  COMPANTT,  , , 
W.    H.    McLELLAN   Subrogated    to    the 
Bights  of  The  Oceah  Tow-Boat  Comfasttt, 
STEPHEN  FLANAGAN  wt  al.,  Appt*., 
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The  libel  iu  the  case  of  the  Rio  Grande  al- 
Wes  an  employment  of  her  owners  on  the  27th 
<M  Fehmary,  1878,  by  the  master  and  agents  of 
The  Tornado,  "to  pump  out  and  raise  said  ship 
and  her  cargo;"  with  the  pnmps  and  appliances 
of  The  Rio  Grande,  for  a  compensation  of  $60 
per  hour,  and  claims  $14,900,  for  398  hours, 
from  «  o'clock  P.  M.,  on  February  27,  till  4 
o'clock  A.  M.  on  March  12.  It  alleges  that  the 
Martial  of  the  United  States  seized  the  ship 
while  ^e  work  was  going  on,  and  directed  the 
libelaats  to  proceed  under  the  contract  to  finish 
the  work. 

The  libel  in  the  case  of  The  Norman  alleges 
an  employment  of  her  owners  on  the  27th  of 
February,  by  the  master  and  agents  of  TheTor- 
nado,  "  to  assist  in  pumping  out  and  raising 
said  ship  and  car^o,  by  the  use  of  The  Nor- 
man and  her  apphances,  for  a  compensation  of 
fSOper  hour,  and  claims  $18,900,  for  278  hours, 
from  a  o'clock  P.  M.  on  February  27,  till  8 
o'clock  A.  M.  on  March  11.  The  libel  alleges 
that  the  ship  was  under  seizure  by  the  Marsnnl 
when  the  work  was  commenced,  and  that  the 
Marshal  continued  the  services  of  The  Norman 
till  the  saving  of  the  ship  and  cargo  was  fully 
assured. 

The  libel  in  the  case  of  The  Rio  Grande  al- 
leges an  emplojrment  of  her  owners,  on  Febru- 
ary 27,  to  pump  water  out  of  the  ship  and  to 
remain  near  her  afterwards  ready  to  render  serv- 
ice, for  a  compensation  of  $60  per  hour,  and 
claims  $11,200,  for  224  hours,  from  10  o'clock 
P.  M.  on  February  27.  till  6  o'clock  A.  M.  on 
March  9.  The  lil>el  alleges  that  the  ship  was 
raised  and  saved,  with  her  cargo,  late  in  the 
afternoon  of  February  28;  and  that  the  Marshal, 
after  he  seized  the  ship  and  cargo,  continued 
the  employment  of  the  tug  under  said  contract. 

The  resistance  to  these  claims  is  made  by  the 
underwriters  on  the  cargo,  to  whom  the  cargo 
was  abandoned.  Their  answer  alleges  that  the 
ship  and  cargo  and  her  freight  were  seized  by 
the  Marshal  about  midday  of  February  27; 
that  the  three  tugs  came  ahout  sundown  on  the 
27th,  but  perfonned  no  effective  service  in 
puaping  during  that  night;  that  effective  pumi>- 
mg  began  the  next  morning,  and  that  by  noon 
of  the  28th  the  ship  was  raised  out  of  the  water, 
and  was  free  from  all  danger  of  sinking  or  again 
taking  in  water. 

The  district  court  awarded  $1,000  to  each  tug, 
one  half  to  her  owners  and  the  other  half  to  her 
crew.  The  owners  of  the  three  tugs  appealed 
to  the  circuit  court,  and  that  court  awarded  to 
the  owners  of  each  tug  $1,000,  and  they  have 
appealed  to  this  court.  The  circuit  court  found 
the  facts  and  the  conclusions  of  law  on  which 
it  rendered  its  decree.  There  is  no  bill  of  ex- 
ceptions, and  our  review  of  the  decree  must  be 
Hmited  to  a  determination  of  the  questions  of 
law  arising  on  the  record.  The  material  find- 
ings of  fact  by  the  circuit  court  were  as  fol- 
lows: "The  ship  Tornado  was  a  vessel  of  1,720 
tons  burden,  and  had  come  to  the  Port  of  New 
Orleans  for  a  cargo  of  cotton,  which  she  bad 
diipped  and  stowed  away,  to  the  amoimt  of 
6,195  bales.  She  was  almost  ready  for  sea,  and 
was  lying  alongside  the  wharf  in  the  third  dis- 
trict of  tJbe  City  of  New  Orleans,  at  the  foot  of 
Marlgny  Street,  when,  on  Sunday,  the  24th  of 
February,  1878,at  six  o'clock  A.  M.,  smoke  was 
found  coming  out  of  the  main  batch,  and  a 
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number  of  the  crew  were  at  once  sent  to  the 
nearest  fire  alarm  box,  and  the  fire  department 
of  the  City  of  New  Orleans  were  quickly  on  the 
spot.  The  main  hatch  having  been  opened,  the 
nre-ehgines  immediately  commenced  to  throw 
water  down  the  main  hatch,  which  they  con- 
tinued to  do  until  nine  o'clock  A.  M.,  when  the 
main  hatch  was  closed,  and  the  steam  gas-boat 
Protector,  being  provided  with  apparatus  for  the 
manufacture  (h  carbonic  acid  gas,  commenced 
to  attempt  to  extinguish  the  fire,  which  at  that 
time  was  raging  quite  violently  in  the  hold,  by 
attempting  to  ml  the  vessel  with  carbonic  acid 
gas.  This  continued  until  nine  o'clock  P.  M., 
when  the  main  hatch  was  opened,  and  it  was 
found  that  titiere  was  less  smoke  than  there  had 
been  before  the  experiment  with  the  gas  had 
commenced.  The  engineer  of  The  Protector 
went  down  the  main  mitch,  and  having  hooked 
on  to  some  bales  of  the  cotton  they  were  hoisted 
up  and  landed  on  the  levee  greatly  charred. 
In  the  meantime,  the  fire-engines  were  pump- 
ing in  water  through  the  batch  hole,  and  the 
smoke  was  increasing.  A  hole  was  then  cut 
in  the  deck  abreast  the  main  rigging  on  the 
starboard  side,  and  some  fourteenbales  of  cot- 
ton were  got  out  of  this  hole.  At  six  o'clock 
P.  M.,  smoke  was  greatly  increasing  and  the 
hatches  were  again  put  on,  and  the  hole  in  the 
deck  covered,  and  The  Protector  again  com- 
menced pouring  carbonic  acid  gas  into  the  hold 
of  the  vessel,  and  continued  doing  so  during 
the  night.  While  these  things  were  going  on, 
the  harbor  tug-boats.  The  Continental,  The  N. 
M.  Jones,  The  Belle  Darlington,  The  Fern,  The 
Aspinwall,  The  Charlie  Wood,  The  Ida,  The 
Ella  Wood  No.  2,  The  Joseph  Cooper,  Jr.,  and 
The  Wasp,  had  all  got  there,  hearing  that  the 
vessel  was  in  peril,  and  were,  with  the  fire  de- 
partment, engaged  in  pouring  water,  with  their 
more  or  less  powerful  pumps,  upon  the  fire,  at 
all  times  when  the  gas  experiments  were  not 
going  on.  Arriving  at  the  scene  of  the  disaster, 
some  eaWier  than  others,  they  were  all  there 
during  the  whole  of  the  first  day.  On  Monday, 
the  25th  of  Februair,  at  six  o'clock  in  the  morn- 
ing, the  main  hatch  was  opened,  and  the  hole 
that  had  been  made  in  the  deck  was  uncovered, 
and  the  smoke  wasfound  to  be  greatly  in  creased; 
some  thirty-two  bales  of  cotton  were  at  this 
time  taken  out  by  the  stevedores.  The  fire  de- 
partment was  haird  at  work  pumping  water,  and 
several  holes  were  cut  in  the  decks,  trying  to 
get  at  the  seat  of  the  fire.  The  main  pumps 
were  taken  up  to  allow  the  hose  suction  to  be 
put  down,  and  The  Protector  and  the  steam- 
engines  were  pnmping  out  the  water,  part  of  the 
day,  but  the  smoke  kept  on  increasing.  At  six 
o'clock  P.  M.,  there  were  twelve  feet  tax  inches 
of  water  in  the  hold,  and  the  draft  of  wateraft 
was  twenty-three  feet  eight  inches,  and  for- 
ward twenty-five  feet  six  inches.  At  eleven 
and  a  half  P.  M.,  the  smoke  was  still  increasing 
and  appearing,  and  the  crew  were  employed  in 
landing  the  sails  and  new  ropes,  sizing  stuff,  and 
all  that  could  be  got  at,  on  tne  wharf.  On  'Tues- 
day, the  20th  of  February,  at  six  o'clock  A.  M., 
Ccmby,  the  regular  stevedore  of  the  vessel,  and 
bis  men,  came  on  board  and  landed  the  boats 
and  water  casks  on  Ute  wharf,  tore  up  the  for- 
ward deck  and  cartings  and  commenced  to  save 
cargo.  By  noon  the  stevedore  Dtysdale  had  one 
hundred  eighty-one  InUes  landed  and  Mr.Canby 
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one'hundred.  The  flre  department  were  pour- 
ing in  water  during  the  night  and  all  the  fore- 
noon, and  still  the  smoke  inoreased,and  by  noon 
the  men  were  forced  to  come  up  from  the  hold, 
and  the  fire  brigade  were  set  to  work  to  fill  the 
ship  with  water,  it  having  been  determined  by 
the  captain  that  the  only  chance  of  saving  anv 
part  of  the  ship  or  cargo  was  to  fill  her  witli 
water  and  sink  her,  it  being  deemed  impossible 
to  stop  the  fire  otherwise;  and  about  7  o'clock 
P.  M.  of  Tuesday,  February  26,  the  ship  sank, 
the  water  being  two  or  three  feet  above  the 
main  deck.  On  Wednesday,  February  27,  El- 
lis, the  master,  and  Shultz,  the  agent,  of  The 
Tornado,  made  a  contract  with  the  Tow-Boat 
Association  to  which  The  Norman,  Rio  Grande 
and  Harry  Wright  belonged,  to  pump  out  The 
Tornado  for  a  compensation  of  $50  per  hour 
for  each  boat,  to  be  continued  until  tne  boats 
were  discharged.  After  the  making  of  said  con- 
tract, and  while  The  Tornado  still  lay  upon  the 
bottom  of  the  river,  The  Protector  filed  a  libel 
for  salvage  against  The  Tornado  and  cargo  and, 
by  virtue  of  a  warrant  issued  on  said  libel,  the 
United  States  Marshal  seized  The  Tornado  and 
cargo  when  the  said  tow-boats  were  about  to 
begm  pumping  her  out  After  the  seizure,  the 
llarshal  took  possession  of  The  Tornado  and 
displaced  the  authority  of  the  master,  but  per- 
mitted the  said  tow-b^ts  to  proceed  and  pump 
out  The  Tornado.  The  said  tow-boats  com- 
menced pumping  out  The  Tornado  early  in  the 
evening  of  February  27,  assisted  by  other  tugs 
and  the  fire  department  of  the  City  of  Kew  Or- 
leans, and  succeeded,  with  said  assistance,  at  12 
o'clock  M.  of  Thursday,  February  28,  in  raising 
The'  Tornado  and  placiiig  her  in  a  position  of 
safety.  The  efficient  work  of  pumping  out  The 
Tonwdo  was  done  between  6  A.  H.  and  12  M. 
of  February  28.  The  said  pumping  service  was 
done  without  serious  danger  to  the  tow-boats 
by  which  it  was  rendered.  The  total  valuation 
of  the  property  saved  was  $140,090. 76.  The 
value  of  the  tow-boats  in  the  aggregate  was 
$76,000;  and  their  daily  expenses  were  each 
$100,  when  actually  at  work.  The  usual  charge 
made  bv  tugs  in  the  Port  of  New  Orleans  is 
from  $6  to  $  1 2  per  hour  for  pumping.  The  said 
tow-boats  remained  alongside  The  'Tomado  aft- 
er she  was  raised,  ready  to  render  her  assistance 
in  case  it  was  needed,  for  the  period  of  about 
twelve  days,  but  such  attendance  was  unneces- 
sarv  and  not  required  by  any  peril  of  The  Tor- 
naao  and  cargo,  and  the  Are  department  of  the 
citywas  also  at  hand  ready  to  extinguish  a  fire 
in  The  Tomado  should  it  again  break  out.  The 
three  tow-boats  of  the  appellants,  at  the  time  of 
making  the  contract,  were  out  of  service,  laid 
up  on  Uie  other  side  of  the  river,  without  crews 
or  provisions,  but  were  immediately  manned 
and  victualed  and  brought  over  and  uid  alone- 
side  of  The  Tomado  in  the  afternoon  of  Wed- 
nesday, the  27th  of  February.  At  that  time 
there  were  no  other  tow-boats  alongside  of  The 
Tornado.  The  said  tow-boats  were  provided 
with  machinery  and  pumps  for  extinguishing 
fires  and  pumpmg  out  aui^n  ships." 

The  circuit  court  found  the  following  con- 
clusions of  law  from  these  facts:  1.  The  con- 
tract made  by  the  master  and  agent  of  The  "Tor- 
nado  for  pumping  her  out  was  inequitable  and 
ought  not,  under  the  facts  of  the  case,  to  be  en- 
forced. 2.  The  service  rendered  by  the  three 
876 


tow-boats  was  a  salvage  service,  but  one  of  low 

frade.  8.  Each  of  them  should  be  allowed 
1,000.  4.  The  cost  of  the  appeal  should  he 
paidoutof  thefundintheregistiy.  The  decree 
was  that  the  owners  of  each  tug  recover  $1,000 
from  the  fund  in  the  registry  and  that  the  costs 
of  the  appeal  be  paid  out  of  that  fund. 

The  sole  question  to  be  considered  on  the  ap- 
peal of  the  appdlants  is,  whether  the  amounts 
which  the  circuit  court  awarded  to  them  several- 
ly, as  owners  of  the  three  steam-tugs,  should  be 
increased.  The  errors  assigned  by  the  appel- 
lants are;  (1)  that  the  circuit  court  held  that  the 
contract  for  pumping  out  die  ship  was  inequi- 
table, and  ought  not,  under  the  facts  of  the  case, 
to  be  enforced;  (2)  that  it  held  that  the  salvage 
service  was  of  a  low  grade;  (S)  that  it  allowra 
to  each  boat  only  $l,Ow.  These  are  all  ass^ed 
as  errors  in  conclusions  of  law.  There  u  no 
complaint  made  by  the  libelants  of  the  condu- 
sion  of  law  that  the  service  was  a  salvage  serv- 
ice. 

In  the  case  of  Th«  Oonnmiara  lante,  751],  at 
the  last  Term,  this  court  said:  "The  aervioe* 
performed  being  salvage  services,  the  amotmt  of 
salvage  to  be  awarded,  although  stated  bv  the 
circuit  court  in  the  form  of  a  conclusion  of  law, 
is  largely  a  matter  of  fact  and  discretion,  whidi 
cannot  be  reduced  to  precise  rules,  but  depends 
upon  a  consideration  of  all  the  drcumstanoes  of 
each  case." 

We  are  of  opinion  that  no  ground  Is  shown, 
on  the  facts  found,  for  awarding  a  larger  som 
to  the  appellants  than  the  circuit  court  allowed 
them.    The  contract,  as  found,  was  a  contract 
made  by  the  master  and  the  ^nt  of  the  ship 
with  the  association  to  which  tlie  three  tags  be- 
longed, ''to  pump  out"  the  ship,  for  a  compen- 
sation of  $50  per  hour  for  each  boat,  "to  be  con- 
tinued until  the  boats  were  discharged."    This 
does  not  give  a  very  clear  idea  as  to  what  the 
contract  was.    If  the  pumping  out  should  be 
completed,  there  could  be  no  continuance  of  the 
service  of  pumping  out  the  ship,  nor  of  the  con- 
tract, as  a  contract  to  pump  out  the  ship.    If 
the  contract  was,  that  the  compensation  named 
should  continue,  in  any  event,  and  whetho'the 
ship  was  pumped  out  or  not,  until  the  boats 
should  be  discharged,  the  attendance  of  the 
boats  alongside  of   the  ship,  after  she  was 
pumped  out  and  raised  and  placed  in  a  poeitiiHi 
of  suety,  the  boats  beingready  to  render  assist- 
ance, in  case  it  was  needed,  for  a  period  of  abovt 
twelve  days,  is  found  to  have  been  unnecessary 
and  not  required  by  any  peril  of  The  Tomado 
and  cargo.    It  is  not  found,  as  a  fact,  that  the 
boats  were  formally  discharjced  by  the  Blaster 
or  agent  of  the  ship.    But  it  is  found  that,  after 
the  contract  was  made  and  while  the  ship  still 
lay  at  the  bottom  of  the  river,  and  when  the 
boats  were  about  to  begin  to  pump  her  oat,  the 
Maiihal  seized  the  ship  and  cargo  undera  wa^ 
rant  on  a  libel  for  salvage  filed  against  the  ship 
and  cargo,  and  took  possession  of  the  ship,  ana 
displaced  the  authority  of  the  master,  but  per- 
mitted the  boats  to  proceed  and  pump  out  the 
ship,  and  that  they,  with  other   assistan^ 
'  out  the  ship  and  raised  her  and  plsoed 


her  in  s  position  of  safety  by  apumi^ngstfvioe 
of  about  eighteen  hours.  Ii  is  not  found  that 
the  Marshal  requested  or  sanctioned  in  any  way 
the  conthaued  presence  of  the  tugs  after  the  afa^l 
was  raised  and  made  safe.    The  authori^  <> 
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the  master  was  displaced  by  the  Marshal.  On 
these  facts,  we  are  of  opinion  that  to  enforce 
the  contract  as  one  continuing  during  the  time 
«laimed  by  the  libelants  would  be  highly  in- 
equitable; and  that,  as  against  the  insurers  of 
the  cargo,  the  ri^t  of  the  boats  to  compensa- 
tion must  be  regarded  as  having  terminated 
when  the  ship  and  cargo  were  raised,  and  the 
boats  must  he  regMdM  as  having  been  then 
discharged,  within  any  fair  interpretation  which 
can  be  given  to  the  contract.  A  compensation 
«f  |50  per  hour  for  the  eighteen  hours  of  actual 
pnmping  would  amoimt  to  $900.  Every  agree- 
ment for  salvage  compensation  ia  subject,  as  to 
amount,  to  the  judgment  of  the  court  as  to  its 
being  eqtiitable  and  conformable  to  the  merits 
of  the  case.  Pars.  Ship.,  306;  The  Helm  and 
Oeorge,  Swabey,  868,  Jones,  Salvage,  i^et  leq. 

The  final  decree  of  the  circuit  court  was  en- 
tered on  the  84th  of  May,  1880.  On  the  aeth 
of  June  following,  the  underwriters  on  the  car- 
go filed  a  petition  in  the  circuit  court  praying  a 
cross  appeal  to  this  court  from  the  decree,  and 
it  was  aflowed,  returnable  at  the  October  Term, 
1880.  On  the  5th  of  July  following,  the  bond 
on  the  cross  appeal  was  fifed  in  the  circuit  court. 
Bat  the  appell^ts  in  the  cross  appeal  did  not 
docket  it  nor  enter  their  appearance  on  it,  in 
this  court,  imtil  September  27,  1888 ;  and  the 
appellees  in  it  are  entitled  to  have  it  dismissed. 
Grigtby  v.  PureeU,  99  U.  S.,  505_[XXV.,  3541; 
The  8.  8.  Oibome,  105  U.S., 447  fxXVI.,  1065]. 
The  eroM  appeal  i*  ditmitted  ancl,  on  the  appeal 
of  (he  libelants,  the  decree  of  the  Cireuit  Court  it 
af^rmed. 

True  copy.    Test: 

James  B.  MoKenney,  Clerk,  Bup.  Cknirt,  U.  8. 


DOUBLE  POINTED   TACK  COMPAlTr, 
Appt., 
«. 
TWO  RIVERS  MANUFACTURINa  COM- 
PANY btai. 

(See  8.  C  Beporter'sed.,  U7-121.) 
Lettertpatent,  vaiidityof—patentaUe  invention. 

*L  "Hie  first  claim  of  letters  patent  No.  147348, 
granted  Febmarr  10,  1874,  to  the  Double  Pointed 
Tack  Company,  as  aasi^ees  of  Purobes  Miles,  tbe 
inventor. foran "improvement  InballeaTB," name- 
ly. **  1.  Tbe  oompoond  staple  fastening  d,  for  balls, 
made  witib  the  maconally  cutpenetratintr  points  2 
and  8,1oopf  our  and  oody  a,  said  diagonally  cut  points 
XxAag  poeitioned  as  set  forth,  so  as  to  bend  upward- 
ly In  driving  into  the  wood,  as  set  forth,"  does  not, 
in  view  of  what  existed  t>ef ore  In  the  art,  set  forth 
any  patentable  Invention. 

z.  It  was  commonly  known  that  the  effect  of  a  di- 
agonal out  on  a  penetfattng  point  was  to  force  the 
pointjn  b^K  driven.  In  a  dhreotlon  away  from  the 
cut.  l>otit>te  pointed  staples, with  a  dlagronalcut  on 
each  point,  but  the  dla^nal  cut  on  one  point  on  the 
upper  and  outer  side,  and  on  the  other  point  on  the 
lower  and  outer  side,  as  the  staple  was  driven,  were 
old,  the  effect  In  drlvln«r  beingr  to  brinir  the  points 
tngietber;  and  there  was  nothing  more  than  me- 
cbonioal  akfll  In  putting  tiie  diagonal  cuts  on  tbe 
came  side  of  each  leg,  so  as  to  Incline  both  points,  in 
driving,  In  the  game  direction. 

3.  Tbe  second  claim  of  the  patent,  namely,  "2 
Tbe  convex  metaUUC  washer  e,  In  oomtrinatlon  with 
tbe  compound  ball-fastening  staple  d,  having  up- 
wardly penetrating  points  2, 8,  and  loop  4,  as  and  for 
tbe  purposes  speomed,"  does  not  set  forth  a  patent- 

*Head  notes  by  Mr.  JvuMct  B1.A10BTOBD. 
IW  U.  S.  U.  8.,  Book  27. 


able  oomblnatlnD,  but  only  an  aggremtlon  of  parts. 
Neither  the  staple  nor  the  waaoer  affects  or  modi- 
fies the  action  of  the  other. 

[No.  78.] 

Argwd  Oct.  SB,  1S8S.        Decided  Not.  6, 1S8S. 

APPEAL  from  the  Circuit  Court  of  tbe  United 
States  for  the  Eastern  District  of  Wiscon- 
sin. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 
Mr.  A.  V.  Briesen,  for  appellant. 
Mr.  Wm.  P.  I^rade.  for  appellees. 

Mr.  Jiutiee  Bl»teliford  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity  brought  in  the  Circuit 
Court  of  the  United  Slates  for  the  Eastern  Dis- 
trict of  Wisconsin,  for  the  infringement  of  letters 
patent  No.  147843,  granted  February  10, 1874,  to 
the  plaintiff , the  Double  Pointed Taclc Company, 
as  assignees  of  Purches  Miles,  the  inventor,  for 
an  "  improvement  in  bail  ears."  The  circuit 
court  dismissed  the  bill,  and  the  plaintiff  has  ap- 
pealed to  this  court. 

The  specification  of  the  patent  says:  "  Wire 
staples  have  been  emploved  to  form  the  fasten- 
ing eyes  for  bails,  and  tbese  have  been  driven 
into  the  wood  with  the  penetrating  points  near- 
ly at  right  angles  to  the  surface,  and  in  use  tliey 
are  liable  to  pxill  out  by  the  weight.  My  inven- 
tion consists  in  a  bail  fastening  staple  made  of 
wire,  with  the  penetrating  ends  cut  at  such  an 
angle  that,  in  driving  them  into  the  wood, 
they  will  assume  an  upward  inclination  so  that 
the  weight  will  tend  to  force  such  points  in- 
wardly rather  than  to  draw  them  out,  and  the 
bending  of  the  ends  in  clinching  will  always  be 
upwardly,  thus  making  a  better  and  more  reli- 
able article  than  heretofore;  and  I  combine  with 
such  fastening  a  convex  metallic  washer  to  keep 
the  bail  from  contact 
with  the  wood  or  the 
paint  thereon.  In  the 
drawing.  Figure  1  is 
n  section  of  the  fast- 
ening complete;  Fig- 
ure 2  shows  the  com- 
pound staple  fasten- 
ing separately;  and 
Figure  3  is  an  eleva- 
tion of  the  washer. 
The  wood  work,  a, 
represents  part  of  a 
pail  or  tub,  and  the 
b8dl,&,is  of  wire.liav- 
ing  eyes,  e,  at  the 
ends,  which  are  bent 
so  as  to  stand  paral- 
lel, or  nearly  so,  to 
each  other.  The 
compound  staple 
fastening,  d,  is  made 
with  the  penetrating 
points  2,  8,  loop  4 
for  the  eye,  e,  and 
the  body,  5.  The 
ends,  2,  8,  of  the 
wire  are  cut  diago- 
nally, so  that,  in  driving  them  into  the  wood,  the 
tendency  is  to  bend  upwardly  and  clinch,  and 
they  will  usually  be  long  enough  to  pass  through 
the  wood  and  be  clinched.  The  oody  of  the 
66  r"      87  7i 
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{astening  stands  verticaUT  or  nearly  so,  and  will 
usually  be  partially limbcdded  in  the  wood.  The 
sheet  metal  washer  «  prevents  the  eyee  coming 
against  the  wood.  The  points  of  the  staple  pen- 
etrate the  wood  upwardly  so  as  effectually  to 
prevent  the  staple  pulling  out  under  the  ordi- 
nary strain  to  wuch  it  is  subjected."  The 
claims  of  the  patent  are  these:  "  1.  The  com- 
pound Btaple  fastening  d,  for  bails,  made  with 
the  diagonally  cut  penetrating  points  2  and  3, 
loop  4  and  bodv  5,  said  diagonally  cut  points 
being  positionea  as  set  forth,  so  as  to  bend  up- 
wardly in  driving  into  the  wood,  as  set  forth. 

3.  The  convex  metallic  washer  e,  in  combination 
with  the  compound  boil-fastening  staple  d,  hav- 
ing upwardly  penetrating  points  2,  8,  and  loop 

4,  a  <  and  for  the  purposes  specified." 

The  gist  of  tlie  invention  set  forth  in  the  de- 
■criptive  part  of  the  specification,  so  far  as  the 
first  claim  is  concerned,  is  to  cut  the  two  pene- 
trating ends  of  the  wire  diagonally,  and  in  such 
a  way  that,  while  the  staple  is  being  driven,  the 
cut  faces  will  both  of  them  be  on  the  lower  side, 
and  the  two  penetrating  ends  will  both  of  them' 
incline  upwardly.  It  is  shown  to  have  been  com- 
monly known  that  the  effect  of  a  bevel  or  a  di- 
agonal cut  on  a  penetrating  point  was  to  force 
the  point,  in  being  driven,  in  a  direction  away 
from  the  bevel  or  cut.  Double  pointed  staples, 
with  a  diagonal  cut  on  each  point,  but  the 
diagonal  cut  on  one  point  on  the  upper  and 
outer  side  and  on  the  other  point  on  the  lower 
and  outer  side,  as  the  staple  was  driven,  were 
old.  They  were  used  to  secure  wire  screens 
as  guards  for  windows.  The  effect  in  driving 
them  was  to  bring  the  two  points  together,  bv 
throwing  them  towards  each  other,  through 
their  movements  in  opposite  directions.  The 
mechanical  action  embodied  was  the  forcing 
each  ^int,  in  being  driven,  in  a  direction  away 
from  its  bevel  or  cut.  The  result  was  that  the 
legs  of  the  staple  were  bent  and  came  together, 
and  were  thus  clindied  in  the  driving,  and  it 
was  more  difficult  to  pull  out  the  staple  than  if 
the  legs  had  gone  in  without  bending.  In  view 
of  this  state  of  the  art,  there  was  no  patentable 
invention,  and  nothing  more  tlian  mechanical 
sldll,  in  pnttine  the  diagonal  cuts  or  bevels  on 
the  same  side  m  each  leg  of  the  staple,  so  as  to 
give  both  points,  in  driving,  an  inclination  in 
the  same  direction,  that  direction  being  one 
away  from  both  bevels,  and  in  using  tlie  device 
to  fasten  a  bail.  This  was  the  view  talten  by 
the  circuit  court.  There  is  no  suggestion  in  the 
specification  or  claims  as  to  any  invention  or 
novelty  in  the  form  of  the  loop,  or  of  the  body, 
or  in  the  relative  lengths  of  Ibie  two  penetrating 
points,  or  as  to  the  angles  formed  br  such  points 
with  tiie  loop  or  the  body,  before  driving.  The 
so  cutting  the  penetrating  ends  that  they  will 
both  of  them  incline  upwardly  in  driving  is  the 
only  feature  of  invention  set  forth,  and  to  this 
the  patent  must  be  limited,  so  far  as  the  first 
claim  is  concerned. 

The  second  cMm  is  for  the  washer  in  com- 
bination with  the  staple  of  the  first  cleJm.  This 
is  not  a  patentable  combination.  There  is  only 
an  aggregation  of  parts  when  the  staple  is  used 
with  the  washer.  The  use  of  the  washer  is 
stated  in  the  specification  to  be  to  Iteep  the  eye 
at  the  end  of  the  bail  from  contact  with  the  wood 
or  the  paint  thereon.  The  upper  point  or  \eg 
at  the  staple  goes  through  the  eye  and  through 
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The  expreaalon  "in  case  he  shall  die  by  sol- 
dde  "  indudes  all  cases  of  self-destruction.  If 
a  man  ta^  his  life,  knowing  and  Intending  the 
consequences  of  his  act,  it  is  his  act  within  the 
meaning  of  the  policy,  and  it  is  immaterial 
whether  he  did  not  know  the  difference  between 
rujit  and  wrong;  but  if  he  was  so  insane  that  he 
dSl  not  know  that  his  act  would  kill  him  and 
did  not  intend  it  should  it  wss  not  his  act  with- 
in the  meaning  of  the  policy. 

The  question  is,  whether  the  self -killing  is  his 
•wn  act,  and  not  whether  it  was  his  responsible 
•ct. 

This  is  the  law  of  New  York,  the  loeu*  of  the 
contract; 

Van  ZantUv.  Int.  Oo.,  66  N.  T.,  169;  MeOlure 
v.7rM.Cb.,55N.T.,  651;  DeChgonaY.Itu.€h., 
66  N.  Y.,  282;  Weed  v.  In*.  Go.,  70  N.  Y..  661; 
and  of  Massachusetts:  Deem  y.  Int.Co.fi. hXi'sa, 
96;  Comer  v.  Ini.  Co.,  103  Mass.,  227;  and  of 
Pennsylvania  and  other  States:  Ina.  Co.  v.  IteU, 
74  Pa..  176;  «.  L.  Mat.  L.  Ins.  Co.  v.  Graves,  6 
Bosh,  268;  and  of  England:  Borradaile  t.  Hun- 
ter, S  VL  A  G..  689;  J>tfaur  v.  Asiur.  Co.,  26 
Beav..  602. 

The  cases  of  Int.  Go.  v.  Terry,  16  Wall.,  590 
ffl2  U.  8.,  XXI..  241);  Ins.  Co.  v.  Bodd,  96  U. 
8.,  282  (XXiy. ,  488),  although  seeming  to  adopt 
a  somewhat  diiDterent  doctrme  from  the  above 
cases,  do  not  go  as  far  as  the  learned  Judge  be- 
low in  his  duuge. 

There  is  no  evidence  of  any  insane  impulse  in 
.  the  case.  On  the  contrary,  the  evidence  shows 
•  deliberately  planned  and  intelligently  exe- 
cuted act  of  suicide. 

lite  court  below  had  no  jurisdiction:  or  if  the 
pVinriff  was  a  ddzen  of  New  Jersey,  it  should 
not  have  exercised  its  turisdiction.  the  appoint- 
ment liaving  been  maae  merdy  to  bring  the  ac- 
tion -where  ft  was  sapi>oeed  a  more  favorable 
rale  existed  than  in  New  York. 

The  same  issues  involved  in  this  action  were 
tried  in  the  case  in  the  Court  of  Common  Pleas 
for  the  Ci^  of  New  York,  and  the  Judgment  in 
that  case  was  a  bar  to  the  piesentoneand  an  es- 
toppel. 

Krtkder  v.  Sitter,  62  N.  Y.,  878. 

In  the  event  of  a  recovery  by  plaintiff,  the 
•monnt  of  the  judgment  in  the  Court  of  Com- 
mon Fleas  should  be  deducted. 

Mr.  EnMtas  F.  Brown,  for  defendant  in 
error: 

Under  no  drcnmstances  in  a  common  law  ac- 
tion, where  the  trial  is  before  a  jury. will  a  judg- 
ment of  nonsuit  be  deemed  final,  whether  en- 
tered before  or  at  the  triaL 

CoU  V.  Beard,  SarBarb..  867;  Wild*  f.  &  R 
Co.,  24  N.Y.,  487;  Pratt-f.  HuU,  18  Johns.,884; 
Audubon  V.  Int.  Co.,  27  N.  Y..  218;  PeopU  v. 
VcUat,  86  N.  Y..  469;  Wheeler  v.  Buekman,  61 
N.  Y..  891;  DexUr  r.  Clark.  86  Barb.,  271; 
Wru/MY.Jfaraaa.STMj.SSliFhopleT.Smith, 
61  Barb.,  860;  Freem.  Judg..  2d  ed.,  sec.  261, 
Title,  Nonsuit ;  Derbyy.  Jaemiet,  1  Cliff..  426; 
BonuT  T.  Brown,  16  How..  364. 

Wlien  the  eettui  gut  trust  resides  abroad,  it 
mav  be  proper  to  appoint  trustees  in  the  same  ju- 
riafbction  with  the  benefldary.  The  New  York 
Supreme  Court  exercised  this  discretion,  and  the 
court  win  not  review  it 

Perry,  Trusts,  sec.  297;  Amory  v.  Amory,  96 
U.  S..  186  (XXIY..  42»);  Gr^jnon  v.  Artor,  2 
How.,  819. 

109  U.S. 


If  there  was  any  evidence  that  the  deceased 
was  insane,  the  Judge  was  not  bound  to  and 
could  not  properly  take  the  case  from  the  Jorr. 
This  is  the  nue  which  has  been  laid  down  m 
this  court. 

Int.  Co.  V.  Doster  (ante.  66);  Int.Co.  t.  Ttrry, 
16  Wall..  680  (82  U.  8.,  XXI..  286). 

For  if  the  death  la  caused  by  the  act  of  the  as- 
sured, he  knowing  and  intending  that  his  death 
shall  be  the  result  of  his  act.  but  when  his  rea- 
soning powers  are  so  far  impaired  that  he  ia  not 
able  to  understand  the  moral  character,  general 
nature,  consequences  and  effect  of  the  act  he  is 
about  to  commit,  such  death  is  not  within  the 
contemplation  of  the  parties  to  the  contract,  and 
the  insurer  is  liable. 

Int.  Co,  v.  Terry  (supra);  Int.  Co.  T.  Bodel, 
96  U.  8.,  282  (3CnV.,  488). 

Mr.  Juttiea  Chray  delivered  the  opinion  of 
the  court: 

This  is  an  action  brought  on  the  9th  of  June, 
1879,  in  the  Chrcuit  Court  of  the  United  States 
for  Uie  Southern  District  of  New  York  by  John 
G.  Brou^ton,  a  dtizen  of  Bloomfldd  in  the 
State  of  X^ew  Jersey,  agdnst  a  Corporation  es- 
tablished in  the  City  and  State  of  New  York, 
upon  a  policy  of  insurance  in  the  sum  of  $10,000 
on  the  life  of  Israd  Ferguson,  of  New  York, 
dated  the  16th  of  June.  1864,  made  and  payable 
to  his  wife,  and  containing  a  condition  that  it 
should  be  null  and  void  '  'In  case  he  shall  die  by 
suicide,  or  by  the  hands  of  justice,  or  in  conse- 
quence of  a  dud,  or  of  the  violation  of  any  law 
of  these  States,  or  of  the  United  States,"  or  of 
any  other  country  which  he  might  be  permitted 
by  this  policy  to  visit  or  reside  in. 

At  the  trial,  the  plaintiff  offered  evidence  that 
Ferguson  died  in  the  City  of  New  York  on  the 
14th  of  August,  1876,  and  that  presently  after- 
wards his  widow  and  family  removed  to  Red- 
bank  in  the  State  of  New  Jersey,  and  had  since 
had  thdr  home  there.  He  also  introduced  a 
deed,  dated  the  10th  of  February,1877,  by  which 
Mrs.  Ferguson  assigned  the  policy  to  John  G. 
Nestell,  of  New  York,  in  trust  to  pay  a  claim 
for  $2,000  and  the  necessary  expenses  of  collect- 
ing the  amount  of  the  policy,  and  to  invest  the 
surplus  for  her  benefit;  and  a  record  of  the  Su- 
preme Court  of  New  York,  showing  that  in 
May,  1879,  in  a  suit  brought  by  Nestell  against 
Mrs.  Fergiison  to  be  rdie  ved  of  his  trust ,  Brough- 
ton,  the  ^Udnttff,  was,  upon  her  request,  substi- 
tuted as  Trustee  in  Nestell's  stead.  There  was 
evidence  tending  to  show  that  one  object  in  hav- 
ing Broughton  appointed  was  that  a  suit  could 
be  brought  in  his  name  in  the  United  States 
Court. 

The  defendant,  having  pleaded  in  bar  a  for- 
mer judgment  in  an  action  brought  a^inst  it 
ujpon  the  policy  by  Mrs.  Ferguson  in  October, 
1876,  in  the  Court  of  Common  Fleas  for  the 
City  and  County  of  New  York,  offered  evi- 
dence by  which  It  appeared  that  in  such  an  ac- 
tion the  death  of  Ferguson  by  hanging  himself 
was  proved,  and  the  only  question  m  contro- 
versy was  whether,  and  how  far,  he  was  insane 
at  the  time  of  his  death;  and  that,  upon  the  de- 
fendant's motion,  the  court,  in  December,  1873. 
granted  a  nonsuit,  because  he  was  not  diown 
to  have  been  so  insane  as  not  to  know  the  I>h^ 
ical  consequences  of  his  act,  and  the  dedsion 
was  entered  of  record  in  this  form:    "Motion 
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for  nonsuit  granted,  and  complaint  dismissed; 
allowance  flSO  to  defendant,  if  further  litiga- 
tion be  carried  on  by  plaintiff." 

The  defendant  requested  the  circuit  court  to 
direct  a  verdict  for  the  defendant,  because  the 
former  judgment  was  a  bar,  imd  afterwards 
ol^ectea  to  the  introduction  by  the  plaintiff  of 
evidence  of  the  condition  of  Ferguson's  mind 
at  the  time  of  his  death,  because  uiat  question 
had  been  tried  and  determined  in  the  former  ac- 
tion. The  court  rightly  denied  the  request,  and 
overruled  the  objection.  A  judgment  of  non- 
suit does  not  detennine  the  rights  of  the  parties, 
and  is  no  bar  to  a  new  action.  Evm«ry.  orvwn, 
16  How.  ,864.  A  trial  upon  which  nothing  was 
determined  cannot  support  a  plea  of  mjvdicar 
ta,  or  have  any  weight  as  evidence  at  another 
trial. 

The  defendant,  at  the  dose  of  the  plaintiff's 
evidence  in  chief,  and  again  at  the  close  of  all 
the  evidence  in  the  case,  moved  to  dismiss  the 
action  for  want  of  jurisdiction,  because  Brou^- 
ton  had  only  a  nominal  interest,  and  the  real 
controversy  was  between  citizens  of  New  York; 
and  at  the  argument  in  this  court  contended  that 
the  action  should  be  dismissed  because  the  evi- 
dence showed  that  tbeplaintiff  was  made  Trustee 
for  the  purpose  of  bringing  an  action  in  the 
United  States  Court,  after  Mrs.  Ferguson  had 
failed  to  recover  in  the  state  court,  under  the 
rule  established  by  the  recent  decisions  of  the 
Court  of  Appeals  in  VanZandt  t.  Int.  Oo.,  66 
N.  Y.,169,  and  TToedv.  Same,  TO  N.  Y.,661. 

But  the  case  does  not  fall  within  the  prohibi- 
tion of  the  1st  section  of  the  Act  of  8d  March, 
1876, ch.  137,  that  no  circuit  court  shall  have  cog- 
nizance of  any  suit  founded  on  contract,  in  fa- 
vor of  an  assignee.unless  a  cult  might  have  been 
prosecuted  in  such  court  to  recover  thereon  if 
no  assignment  had  been  made;  nor  within  the 
provision  of  the  5th  section  of  the  same  Act, 
authorizing  the  circuit  court  to  dinniss  a  suit, 
upon  being  satisfied  that  it  does  not  really  and 
subetantially  involve  a  dispute  or  controversy 

groperly  within  its  jurisdiction,  or  that  parties 
ave  been  improperly  or  collusively  made  or 
joined  for  the  purpose  of  creating  a  case  cog- 
nizable bjr  that  court.  18  Stat  at  L.,  470,  472; 
TWHtaOT*v.J\ro«aifo,104U.S.,209[XXVI.,719J. 
Mrs.  Ferguson,  the  assured  and  payee  named  in 
the  policy,  was  herself  a  citizen  of  Kcw  Jersey, 
and  as  such,  if  no  assignment  had  been  made, 
might  have  sued  the  Compcmy  in  the  Circuit 
Court  of  the  United  States;  and  Bromfleld,  a 
citizen  of  the  same  State,  was  appointed  in  tbe 
stead  of  the  former  trustee,  a  citizen  of  New 
York,  not  by  Mrs.  Ferguson's  deed  in  paii,  but 
by  a  court  of  competent  jurisdiction.  Under 
these  circumstances,  the  mere  fact  that  one  ob- 
ject in  having  him  appointed  was  to  enable  a 
suit  to  be  brought  in  the  circuit  court  is  not  suf- 
licient  to  require  or  justify  the  construction  that 
he  was  improperly  and  it  cannot  be  pretended 
that  he  was  colhisively  made  a  plaintiff  for  the 
purpose  of  creating  a  case  cognizable  by  that 
court.  The  question  involved  was  not  a  ques- 
tion of  local  law,  but  of  general  jurisprudence, 
upon  which  Mrs.  Ferguson,  and  Broughton  as 
her  Trustee,  had  a  right  to  seek  the  independent 
judgment  of  a  Federal  Court.  R.  R.  Co.\.Lock- 
foood,  17  Wall.,  867,  868  [84  U.  8.,  XXI.,  627, 
686];  Myriek  v.  R.  R.  Co.  [anU,  826];  Rurgeu  v. 
Beltgman  [ante,  869]. 
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Several  minor  points  sugeested  at  the  aigo- 
ment  hardly  present  any  qiustion  of  law. 

The  interrogatories  put  dv  the  counsel  for  the 
plaintiff  to  the  expert  called  by  the  defendants 
were  clearly  admissible  on  croes-ezamination, 
for  the  purpose  of  testing  the  knowledge  and 
accuracy  of^the  witness,  and  require  no  spedti 
consideration. 

The  instruction  requested,  that  "  The  only 
legal  test  of  insanity  is  delusion,"  was  in  direct 
contradiction  of  the  testimonv  of  the  experts 
called  on  each  side,  and  coula  not  properiy  be 
given  as  a  rule  of  law. 

The  court  ri^tly  refused  to  direct  a  verdict 
for  the  defendant  on  the  ground  that  there  wu 
no  sufficient  evidence  to  show  that  Ferguson 
was  insane,  or  to  render  the  defendant  liable 
upon  its  contract.  Without  undertaking  to  re- 
capitulate the  evidence,  it  is  sufficient  to  atv 
that  members  of  his  family,  and  persons  well 
acquainted  with  him  in  lus  business,  testified 
that  he  was  naturallv  of  a  lively,  cheeifnl,  san- 
guine disposition;  that  in  1871  he  met  with 
heavy  losses  in  business,  and  his  son  died  sud- 
denly by  falling  from  a  window;  that  from  that 
time  forward  there  was  a  marked  change  in  hii 
demeanor;  "  he  was  always  walking  with  his 
head  bowed  down,  and  a  gloomv  expieasian, 
and  the  entire  vitality  and  cheerrulneas  which 
the  man  had  before  was  gone;"  "he  was  gloomy, 
dull,  mopish; "  "he  sat  down  in  the  office  and 
moaned  and  would  be  gloomy  there;"  "  he  al- 
wi^s  complained  of  hu  head;  he  would  say, 
'  "Tlie  trouble  is  here;  it  is  all  in  my  head,  mj 
head;' "  that  shortly  before  his  deau  he  had"* 
vacant  expression  in  his  face;"  "he  had  aqoeer 
expression  about  his  eyes;  it  was  a  sort  of  wfld, 
unnatural  expression;''  "that  kind  of  expresaos 
which  the  human  face  takes  on  when  one  ii 
frightened;  a  far  off,  glassy  look,  as  though  the 
mind  was  dwelling  on  nothing;"  that  "he  was 
veiT  much  changed,  and  was  veir  exdtaUe; 
he  looked  different,  and  had  a  wQd  expRsrion; 
he  staid  a  great  deal  by  himself  when  he  came 
home  from  business;  he  would  go  to  his  roao 
and  lie  on  his  bed  with  his  hat  and  overcoat  co, 
and  not  come  out  to  his  meals."  The  experti 
called  for  the  plaintiff  testified  that  Fergnsoo 
was  suiEferlng  from  that  kind  of  ooaoundnest  d 
mind  which  they  termed  melancholia.  There 
was  clearly  some  evidence  of  insanity  for  the 
jury,  and  the  question  of  its  weight  was  for 
them,  and  not  for  the  court.  Int.  Oo.  v.  Rodd, 
96  U.  S.,  282  [XXIY.,  488]. 

Theremaimng  and  the  most  important  ques- 
tion in  the  easels  whether  a  self-killing  by  aa 
insane  person,  having  sufficient  mental  capacity 
to  understand  the  deadly  nature  and  conse- 
quences of  his  act,  but  not  its  moral  aspect  and 
diaracter,  is  a  death  by  suicide,  within  the  mean- 
ing of  the  policy.  This  is  the  veijquestion  thai 
was  presented  to  this  cotirt  in  1OT8  in  the  caw 
of  Int.  Oo.  V.  Teny.  16  WaU.,  580  [88  0.  8.. 
XXI.,  286].  At  that  time,  there  was  a  remark- 
able conflict  of  opinion  in  the  courts  of  En- 
gland, in  the  courts  of  the  several  States,  and  in 
the  Circuit  CourU  of  the  United  Suta.  as  to 
the  true  interpretation  of  such  a  condition.  AA 
the  authorities  agreed  that  the  words  "  die  tf 
suicide  "  or  "die  by  his  own  hand"  did  not  cov- 
er every  i)ossible  case  in  which  a  man  took  Ui 
own  life,  and  could  not  be  held  to  indude  th( 
case  of  self-destruction  in  a  blind  frenzy  or  m- 
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der  an  OTerwhelmine  insane  impulse.  Some 
coorts  and  judges  held  that  they  included  everv 
case  in  which  a  man,  sane  or  insane,  yoluntan- 
ly  took  his  own  life.  Others  were  of  opinion 
that  any  insane  self-destruction  was  not  within 
the  condition.* 

In  Ternfi  Gate  (the  trial  of  which  in  the  Cir- 
cuit Court  before  Mr.  Juttice  HUler  and  Judge 
Dillon  is  reported  In  1  Dill.,  403),  it  was  admit- 
ted that  the  person  whose  life  was  insured  died 
by  poison,  self-administertd;  and  the  insurance 
company  requested  the  court  to  instruct  the 
jury:  flrat,  that  if  be  destroyed  bis  own  life,  and 
at  the  time  of  self -destruction  had  Bn£9cient  ca- 
pacity to  tmderstand  the  nature  of  the  act  which 
he  was  about  to  commit,  and  the  consequences 
which  would  result  from  it,  the  plaintiff  could 
not  recover  on  the  policy;  and  second,  that  if 
the  self-destruction  was  intended  by  him,  he 
having  suflScient  capacity  at  the  time  to  under- 
stand the  nature  of  the  act  which  he  was  about 
to  commit  and  the  consequences  which  would 
result  from  it,  it  was  wholly  immaterial  that  he 
was  impelled  thereto  by  msanity,  which  im- 
paired his  sense  of  moral  responsibility,  and 
rendered  him  to  a  certain  extent  irresponsible 
for  his  action.    15  Wall.,  581  [82  U.  8.,  XXI., 
2881.    The  circuit  court  declined  to  give  either 
of  tne  instructions  requested,  and  instructed  the 
jniy  in  substantial  accordance  with  the  first  of 
them  only,  saying:  "  It  devolves  on  the  plaint- 
iff to  prove  such  msanltv  on  the  part  of  the  de- 
cedent, existing  at  the  tune  he  took  the  poison, 
as  ynil  relieve  the  act  of  taking  his  own  life 
from  the  effect  which,  by  the  general  terms 
used  in  the  policy,  self-destruction  was  to  have, 
namely:  to  avoid  the  policy.    It  is  not  every 
kind  or  degree  of  insanity  which  will  so  far  ex- 
cuse the  puty  taking  his  own  life  as  to  make 
the  company  insuring  liable.    To  do  this,  the 
act  of  self-destruction  must  have  been  the  con- 
sequence of  the  insanity,  and  the  mind  of  the 
decedent  must  have  been  so  far  deranged  as  to 
have  made  him  incapable  of  using  a  rational 
judgment  in  regard  to  the  act  wmch  he  was 
committing.    If  he  was  impelled  to  the  act  by 
an  Insane  impulse,  which  the  reason  tliat  was 
left  him  did  not  enable  him  to  resist,  or  if  his 
reasoning  powers  were  so  far  overthrown  by  his 
mental  condition  that  he  could  not  exercise  his 
leasoning  faculties  on  the  act  he  was  about  to 
do,  the  company  is  liable.    On  the  other  hand. 
there  is  no  presumption  of  law,  prima  faeie  or 
otherwise,  that  self-destruction  arises  from  in- 
aaniur,  and  if  you  believe  from  the  evidence  that 
the  decedent,  although  excited  or  angry  or  dis- 
tressed in  mind,  formed  the  detemunation  to 
take  his  own  life,  because,  in  the  exercise  of  his 
usual  reasoning  faculties,  he  preferred  death  to 
Ufe,  then  the  company  is  not  liable,  becatise  he 
died  by  his  own  hand  within  the  meaning  of 
the  poUcy."  16  Wall..  682  [286]. 

«BoTTadafle  v.  Hunter,  6  Han.  t  Gr.,  698 :  8.  C,  6 
goott  <N.  B.), <18:  Dormay  v.  Borrodalle,  lO  Beav., 
aas:  Sctawabev.CUft,8Car.  ft  K^  181,  and  8  0.  B., 
487:  Stotmontv. WaterloolD8.0o.,lF.ftI'.,a!;I>u- 
iSanr  v.  Trofeaslonal  Ins.  Co.,  25  Beav.,  IS89,  602;  8o- 
Ueltors*  Assurance  Sodetv  y.  Lamb,  1  Hem.  it  M., 
TIS.ax>d8I>eO.  J.  *&,861;  Breasted  v.  numen  L. 
jTt.  Oo-4 Hffl, 78, and 8 N. T., £99 ; Dean V. Ina. Co., 
4  Allen,  W:  Cooper  v.  Ins.  Co.,  102  Haas.,  227 ;  Bast^ 
■lirook  V.  Ins.  Co.,  M  He.,  221:  Gtove  v.  Ins.  Co.,  48 
IT.  B~t  ^i  Ins.  Co.  v.  Graves,  6  Busb,  268 ;  Nlmlok  v. 
InsTOo.,  lO  Am.  L.  Beg.  (N.  8.),  101 ;  Gay  v.  Ins.  Co., 
«Blat<shf.(C.a),l^^reiT7V.In8,  Co.,  1  Dia,  40S. 
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The  necessary  effect  of  giving  these  instruc- 
tions, after  refusing  to  give  the  second  instruc- 
tion requested,  was  to  rule  that  if  the  deceased 
intentionally  took  his  own  life,  having  sufficient 
mental  capacity  to  understand  the  physical  nat- 
ure and  consequences  of  his  act,  yet  if  he  was 
impelled  to  the  act  by  insanity,  which  impaired 
his  sense  of  moral  responsibility,  the  company 
was  liable.  That  the  ruling  was  so  understood 
by  this  court  is  apparent  by  the  opening  sen- 
tences of  its  opimon,  on  page  683  [289],  as  well 
as  by  its  conclusion,  which,  after  a  review  of 
the  conflicting  authorities  on  the  subject,  was 
announced  in  these  words:  "  We  hola  the  rule 
on  the  question  before  us  to  be  this:  if  the  as- 
sured, being  in  the  possession  of  his  ordinary 
reasoning  faculties,  from  anger,  pride,  jealousy 
or  a  desire  to  escape  from  the  iUs  of  life,  inten- 
tionally takes  his  own  life,  the  proviso  attaches, 
and  there  can  be  no  recovery.  If  the  death  is 
caused  by  the  voltintary  act  of  the  assured,  he 
knowing  and  intending  that  his  death  shall  be 
the  result  of  his  act,  but  when  his  reasoning  fac- 
ulties are  so  far  impaired  that  he  is  not  at3e  to 
understand  the  moral  character,  the  general 
nature,  consequences  and  effect  of  the  act  he  is 
about  to  commit,  or  when  he  is  impelled  there- 
to by  an  insane  impulse,  which  he  has  not  the 
power  to  resist,  such  death  is  not  within  the  con- 
templation of  the  parties  to  the  contract,  and  the 
insurer  is  liable."    Pp.  590,  691  [242]. 

In  In*.  Go.  y.  BoiA  [<upra],  the  same  rule  was 
expressly  re-aiflrmed.  In  that  case,  the  circuit 
court  declined  to  instruct  the  jury  that  the 
plaintiff  could  not  recover  if  the  assured  knew 
that  the  act  which  he  committed  would  result 
in  death,  and  deliberately  did  it  for  that  pur- 
pose; and,  instead  thereof,  repeated  to  the  jury 
the  instructions  of  the  circuit  court  in  Tory* 
Gate,  and  the  conclusion  of  the  opinion  of  this 
court  in  that  case,  as  above  quoted.  This  court, 
in  affirming  the  judgment,  said:  "  This  charge 
is  in  the  very  words  of  the  charge  sanctioned 
and  approved  by  this  court  in  the  case  of  Int. 
Go.  V.  Terry  [m,pra'\,  including  an  explanatory 
clause  of  the  opinion  of  the  court  in  that  case. 
We  see  no  reason  to  modify  the  views  expressed 
by  us  on  that  occasion."  SO  U.  8.,  241  \mpra\. 

The  policies  in  the  cases  of  Ttrry  and  otitodd 
used  the  words  "die  by  his  own  hand,"  instead 
of  which  the  policy  l>efore  us  has  the  words 
"  die  by  suicide."  But,  for  the  purposes  of  this 
contract,  as  was  observed  in  Terry »  Gate,  the 
two  expressions  are  equivalent. 

In  the  present  case,  the  defendant  reouested 
the  court  to  instruct  the  jury  "  That  if  Israel 
Ferguson  died  by  suicide,  the  plaintiff  cannot 
recover,  unless  he  has  proved  to  your  satisfac- 
tion that  such  act  of  self <lestruction  was  not 
Ferguson's  voluntary  and  willful  act;  that  be 
had  not  at  the  time  sufficient  power  of  mind  and 
reason  to  understand  the  physical  nature  and 
consequences  of  such  act,  and  did  not  have,  at 
the  time,  a  purpose  and  intention  to  cause  his 
own  death  by  the  act;"  "that  unless  the  evi- 
dence establisned  that  Israel  Ferguson  did  not 
commit  suicide  consciously  and  voluntarily,  the 
plaintiff  cannot  recover;"  and  "that  if  he  thus 
committed  it,  it  is  immaterial  whether  he  was 
capable  of  understanding  its  moral  aspects,  or 
of  distinguishing  between  right  and  wrong." 

The  court  declined  to  give  these  instructions, 
and  read  to  the  jury  the  second  instruction  re- 
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tused  in  Terr^t  Cam,  and  the  instructions  given 
ttaetein,  as  above  quoted,  and  stated  that  the  t<e- 
fusal  of  the  former  and  the  ^ving  of  the  latter 
liad  been  approved  by  this  court,  and  tliat  its 
dedsion  contained  a  full  exposition  of  the  law, 
so  far  as  it  was  necessary  to  be  understood  for 
the  purposes  of  this  case,  and  laid  down  the 
rule  whu;h  would  determine  them  in  the  appli- 
cation of  the  evidence,  which  had  been  intro- 
duced; and  further  instructed  them  as  follows: 
"Upon  the  part  of  the  defendant,  an  argument 
based  upon  the  peculiar  circumstances  sur- 
rounding the  suicide  has  been  addressed  to  you, 
which  is  deserving  of  consideration;  the  various 
<drcum8tances,   wowing  premeditation,  plan, 
thought,  which,  it  is  very  fairly  urged,  afford 
quite  strong  evidence  that  atthetime  of  his  death 
he  was  in  the  fuU  possession  of  his  mental  facul- 
ties. A  serious  question,  gentlemen,  which  you 
will  ask  yourselves  in  this  case,  it  seems  to  me, 
is  this:  liad  he,  in  view  of  his  misfortunes,  and 
of  the  probable  future  that  awaited  him,  delib- 
erately come  to  the  conclusion  that  it  was  bet- 
ter to  die  than  to  Uve,  and  did  he  in  that  view 
commit  suicide;  or  was  he  so  far  mentally  un- 
sound that  he  could  not  exercise  a  rational  Jud{^ 
ment  upon  the  question  of  life  and  death?  Did 
he  become  oblivious  to  the  duties  wliich  he  owed 
to  his  family,  to  his  friends  and  to  himself? 
Was  he  impelled  by  a  morbid  impulse  which  he 
had  not  sufficient  strength  of  will  to  resist,  and 
acting  imder  Uie  influence  of  this  insane  impulse 
did  he  determine  to  take  his  own  life?  Because, 
if  his  reasoning  faculties  were  so  far  impaired 
that  he  could  not  fairly  estimate  the  moral  con- 
sequences, the  moral  complexion  of  the  act,  even 
though  he  could  reason  sufficiently  well  to  pre- 
pare with  great  deliberation,  and  to  execute  his 
design  wiui  success,  nevertheless,  within  the 
authority  which  I  have  read,  he  was  so  far  in- 
sane that  the  plaintiff  is  entitled  to  recover  on 
this  policy." 

These  instructions  are  in  exact  accordance 
with  the  adjudications  in  the  cases  of  TmryKn^ 
Bodd;  and  upon  consideration  we  are  unani- 
mously of  opinion  that  the  rule  so  established 
is  sounder  in  principle,  as  well  as  simpler  in 
application,  tlian  tliat  which  makes  the  effect 
of  the  act  of  self-destruction,  upon  the  interests 
of  those  for  whose  benefit  the  policy  was  made, 
to  depend  upon  the  very  subtile  and  difficult 
question  how  far  any  exercise  of  the  will  can  be 
attributed  to  a  man  who  is  so  unsound  of  mind 
tliat,  while  he  foresees  thephysical  consequences 
which  will  directly  result  from  his  act,  he  can- 
not understand  its  moral  nature  and  character, 
nor  in  any  just  sense  besaid'toknow  what  it  is 
tliat  he  is  doing. 

If  a  man's  reason  is  so  clouded  or  disturbed 
by  insanity  as  to  prevent  his  understanding  the 
real  nature  of  his  act,  as  regards  either  its  ]^ys- 
ical  consequences  or  its  moral  aspect,  the  case 
appears  to  us  to  come  within  the  forcible  words 
uttered  by  the  late  Mr.  JuiHee  Nelson,  when 
OkitfJuttieeoi  New  York,  in  the  earliest  Ame^ 
lean  case  upon  the  subject;  "  Speaking  legally 
also  (and  the  policy  should  be  subjected  to  tlib 
test),  self-destruction  by  a  fellow  being  bereft  of 
reason  can  with  no  more  propriety  be  ascrilted 
to  his  own  hand  than  to  the  deadfy  instrument 
that  may  have  been  used  for  the  purpose;"  and, 
whether  it  was  by  drowning  or  poisoning  or 
hanging  or  hi  any  other  manner,  ''was  no  more 
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■were  divided  into  three  dasses,  the  flTSt,  doth- 
ingwoola;  thesecond.combingwools;  the  third, 
■carpet  wools  and  other  similar  wools.  It  was 
provided  Ibat  "The  duty  upon  wool  of  the  first 
•class,  which  shall  be  imported  tnaghed,  etuU  be 
twice  the  amount  of  the  duty  to  which  it  would 
be  subjected  if  imported  vnwas/ied;  and  the 
■duty  upon  wool  of  all  classes,  which  shall  be 
imported  leoured,  staiO.  be  three  times  the  duty 
to  which  it  would  be  subject  if  imported  un- 
whed." 

It  was  then  provided  that  the  duty  to  be  lev- 
ied should  be  as  follows:  "Wools  of  the  first 
class,  the  value  whereof  at  the  last  port  or 
place  whence  exported  to  the  United  States.ex- 
chiding  charges  in  such  port,  shall  be  thirty- 
two  cents  or  less  per  pound;  ten  cents  per 
potmd,  and  in  addition  thereto  eleven  percent- 
tun  ad  talorem.  Wools  of  the  same  class,  the 
valne  whoeof  at  the  last  port  or  place  whence 
-exported  to  the  United  States.excluding  charges 
in  such  port,  shall  exceed  thirty-two  cents  per 
pound;  twelve  cents  per  pound,  and  in  addition 
thereto  ten  per  eeiUum  ad  naloTem." 

The  Collector,  in  making  his  assessment  upon 
the  importation  in  question,  exacted  duty  as  fol- 
lows : 

On  3,294  poimds  @  30  cts.  per  pound,    $668  80 
"  $1,627  ^ts  value  wathed)  @  22  per 

cent 867  94 


Total $1,016  74 

The  importers  protested  that  they  should  be 
■charged,  as  an  oa  talorem  duty,  only  $178.97, 
«r  one  half  the  amount  charged  and  collected, 
being  twenty-two  per  cent  on  the  reduced  value 
of  the  wool,  as  if  unwashed,  making  a  diSer- 
-ence  of  $173.97,  which  is  the  amount  in  contro- 
ver^.  It  was  proven  on  the  trial  that  the  vfdue 
-of  that  numb^  of  pounds  of  such  wool,  un- 
^oathed,  would  have  been  $813.60. 

The  oonstruction  of  the  statute  and  the  rule 
-of  computation,  adopted  by  the  Collector,  pro- 
'Ceeds  upon  the  Bopposition  that  the  rate  of  du^ 
to  be  charged  and  collected  upon  washed  wool, 
is  to  be  double  that  charged  and  collected  upon 
the  same  weight  and  value  of  unwashed  wool. 
Hence,  because  8,294pounds  of  unwashed  wool 
^would  be  chargeable  with  a  duty  of  ten  cents 
per  pound,  and  eleven  percent  of  its  appraised 
value  as  unwashed  wool,  it  is  found  that  the 
«ame  weight  of  washed  wool  would  be  charge- 
■able  with  twenty  cents  per  ix>und,  and  twenty- 
two  per  cent  of  its  appraised  value  as  washed 
WOOL 

The  error  in  this  calculation  clearly  is  in  as- 
suming that  the  same  number  of  pounds  of  on- 
washed  wool  would  be  worth  as  much  as  washed 
wool,  a  supposition  which  is  inconsistent  with 
the  fact,  as  admitted.and  with  the  evident  mean- 
ing of  the  law.  The  language  of  the  Act  of 
-Congress  is  too  plain  to  admit  of  doubt.  It  de- 
-clares  that  the  duty  upon  a  given  quantity  of 
washed  wool  shall  oe  twice  the  amount  of  duty 
"to  which  it  would  be  subjected  if  imported 
unwashed."  By  the  terms  of  the  comparison, 
the  weight  is  supposed  to  be  the  same  in  both 
cases — ^m  the  case,  as  actually  presented,a  quan- 
tity of  wool  weighing  8,294  pounds.  Hence, 
-the  duty,  so  far  as  determined  by  weight,  iscal- 
-cnlated  upon  the  same  number  of  pounds,being 
•eleven  cents  per  pound  for  the  unwashed  wooL 
«od  twenty-two  cents  per  pound  for  the  washed 
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wool.  But  when  the  ad  valorem  duty  is  to  be 
determined,  the  relative  values  necessarily  de- 
termine its  amount;  and,  as  8,294  pounds  of  im- 
washed  wool  is  to  be  apprais^  at  $818.60, wbOe 
the  same  weight  of  washed  wool  would  be  twice 
that  sum,  or  $1,627,  it  follows  that  the  duty  on 
the  latter  is  to  be  double  that  which  the  law  im- 
poses upon  the  former,  namely:  twenty-two  per 
cent  of  $818.60,  which  is  equal  to  $178.97,  and 
not  twenty-two  per  cent  on  $1,627,  equal  to 
$357.94,  as  chai^  by  the  Collector.  If  the 
rule  adopted  by  him  should  prevail.the  amount 
of  the  ad  talorem  duty  collected  upon  equal 
weights  of  unwashed  and  of  washed  wool,  would 
be  four  times  as  great  upon  the  latter  as  upon 
the  former,  for  not  only  is  the  rate  of  duty 
doubled,  but  it  is  assessedupon  double  the  value 
of  the  unwashed  wool.  But  the  statute  expressly 
limits  the  duty  in  tiie  case  of  washed  wool  to 
double  the  amount  to  which  it  would  be  sub- 
jected if  imported  unwashed. 

It  is  admitted  in  argument,  that  the  letter  of 
the  law  justifies,  if  it  does  not  require  this  con- 
clusion; but  it  is  urged  Uiat  the  meaning  of  the 
statute  requir(>s  the  construction  which  would 
Impose  rates  of  duty  upon  washed  wool  double 
those  imposed  upon  unwashed,  calculated  upon 
the  weight  and  value  of  each  separately  consid- 
ered. And  this  contention  is  maintained  upon 
the  argument  that  the  contrary  reading  of  the 
statute  implies  that  Congress  has  made  the  ap- 
praised value  of  wool  in  its  unwashed  state  the 
standard  for  determining  the  amount  oi  ad  ta- 
lorem duty  to  be  collected  from  washed  wool, 
which,  it  IS  insisted  upon  the  argument,  ab  in- 
eontenienti,  is  not  admissible.  But  this  is,  not 
by  implication  merely,  but  expressly  what  the 
Act  declares;  and  any  fancied  or  real  objections 
to  such  a  standard  cannot  afFect  the  obvious 
meaning  of  the  law.  It  is  obvious,  however, 
that  the  natural  division  of  wools  into  the  grades 
of  unwashed,  washed  and  scoured,  carri«i  into 
the  Act  as  the  ground  of  difference  in  the 
amount  of  duties  to  be  assessed  accordingly, 
fully  explains  the  intention  of  Congress  to  tax 
the  wool  itself  uniformly  by  varying  the  amount 
of  duty  according  to  the  degree  to  which  a  giv- 
en quantity  has  been  freed,  by  processes  of 
cleansing  from  the  dirt  and  foreign  matter  with 
which,in  its  unwashed  state,  it  is  usually  found. 

There  it  no  error  in  the  reeord,  and  the  judg- 
ment it  qffhrmed. 

Mr.  JtttUee  Field  did  not  sit  in  this  case  and 
took  no  part  in  its  decision. 
True  copy.  Test : 

James H.HoKenne7,  Clerk, Sup.  Oourt,  U.S. 


HARRY  NEWMAN,  Plf.  in  Err., 

V. 

CHESTER   A.  ARTHUR,  Collector  of  the 
PoBT  OF  New  Yoke. 

(See  B.  a,  Reporter's  ed.,  188-188.) 

Tariff  Act,  eonttruetionof. 

1.  AolaaselnaTBriffAotiflzlntradutyonmanu- 
fttotures  of  cotton  exceeding  two  hundred  threads 
to  the  square  inch,  doea  not  app^  onl^  to  (roods  so 
classed  by  mercanitle  usage  where  the  thieada  can 
be  counted  by  the  aid  of  a  glass;  but  the  language 
being  uneqmvooal,  it  appues  toallauoh  goods  m 
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SuFRKios  Court  of  the  Usited  States. 


Oct.  Tekk, 


wUoh  Oie  timads  can  be  counted  even  by  unravel- 
tng, 

S.  The  fact  that,  at  the  date  of  the  passage  of  a 
Tariff  Aot,  (roods  of  a  partioular  kind  bad  not  been 
manufactured,  cannot  withdraw  them  from  the 
class  to  which  thejr  belong,  as  described  in  the  stat- 
ute, where  ita  language  ImTly  and  dearly  Includes 
them. 

[No.TQJ 
Argved  Oct.  H,  188S.       Jkeided  Jibe.  6, 188S. 

IN  ERROR  to  the  Cfacuit  Court  of  the  United 
States  for  the  Southern  District  ol  New  York. 
The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 
Mr.  Edwin  B.  Smith,  for  plaintiff  in  error. 
Mr.  S.  F.  Phillipa,  SoUdUu^Oen.,  for  de- 
fendant in  error. 

Mr.  Jmtiee  Kattliews  deUveied  the  opinion 
of  the  court: 

This  action  was  brought  to  recover  money  al- 
leged to  have  been  ille^ly  exacted  by  the  Col- 
lector of  Customs  at  the  Port  of  New  York, 
and  paid  under  protest.  There  was  a  verdict 
and  judgment  in  favor  of  the  defendant  below, 
to  reverse  which  this  writ  of  error  Is  prosecuted. 

The  importations  were  made  in  1876  and  con- 
sisted of  cotton  goods,  upon  which  the  Collect- 
or assessed  a  duty  of  five  and  a  half  cents  a 
square  yard  and  twenty  per  centum  advaiorem. 
The  plaintiff,  at  the  time  of  the  liquidation, 
claimed  that  the  goods  were  liable  to  a  duty  of 
only  thirty-five  per  cent  ad  valorem,  as  manu- 
factures of  cotton  not  otherwise  provided  for. 

It  was  proven  on  the  trial  that  goods  like 
those  in  question  were  first  manufactured  in 
Manchester,  England,  in  1868  or  1869,  they  be- 
ing then  a  new  article  of  manufacture,  and 
were  first  Introduced  into  this  country  in  1869 
or  1870.  They  have  been  known  since  their 
first  introduction  into  this  country,  in  trade  and 
commerce,  by  the  name  of  cotton  Italians,  and 
used  exclusively^  for  coatlinines.  The  impor- 
tations in  question  were  whol^  of  cotton  and 
dyed  black  in  the  piece,  after  being  woven,  and 
.were  made  in  imitation  of  a  well  ^own  article 
called  Italian  cloth,  made  of  wool,  and  used  for 
lining  woolen  coats.  The  surface  of  the  cotton 
Italians  was,  by  some  process  of  weaving  and 
calendering  made  smooth  and  glossy  like  that 
of  the  real  Italians. 

Plain  woolen  goods  are  those  In  which  the 
warp  and  woof  threads  cross  each  other  at  right 
angles.  Cotton  Italians  are  not  plain  woven, 
but  are  twilled  goods,  and  had  upon  them  fig- 
ures of  different  designs  made  in  weaving.  The 
cotton  Italians  in  question  had  more  than  one 
hundred  threads  and  less  than  two  hundred 
threads  to  the  square  inch,  counting  the  warp 
and  filling,  and  were  less  in  weight  than  five 
ounces  to  the  square  yard,  and  did  not  exceed 
in  value  twenty-five  cents  to  a  square  yard. 
Plaintiff's  counsel  gave  evidence  tending  to 
show  that  the  number  of  threads  to  the  square 
inch  in  plaintiff's  importations  could  not  be 
counted  without  unraveling  (he  goods. 

The  plaintiff's  counsel  asked  the  phiintiff,who 
was  duly  sworn  as  a  witness  in  the  cause,  the 
following  question:  "Are  the  goods  bought  and 
sold  by  the  count  of  the  number  of  threadsf 

The  defendant's  counsel  objected  to  the  ques- 
tion as  ImmateriaL  The  court  sustained  the 
objection,  and  plaintiff's  counsel  duly  excepted. 

The  plaintiff's  counsel  then  offered  to  prove 
by  the  witness  that  goods  like  those  in  question 
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were  never  known  in  trade  and  commerce  io 
this  country  as  countable  goods,  or  so  bou^t 
and  sold. 

The  defendant's  counsel  objected  to  the  evi- 
dence as  immaterial.  The  court  sustained  the- 
objection,  and  plaintiff's  counsel  duly  excepted. 
Plaintiff's  counsel  then  offered  to  show  that, 
prior  to  1861  and  ever  since,  there  have  been  in 
trade  and  commerce  in  this  country  a  great  va- 
riety of  cotton  cloths  known  as  oountabfe  goods, 
and  which  were  bought  and  sold  bv  the  nom- 
ber  of  threads  in  the  warp  and  filling,  which 
ntimber  of  threads  were  ascertainable  by  a  {^aa» 
and  without  taking  the  fabric  to  pieces. 

The  defendant's  counsel  objected  to  the  ques- 
tion as  immaterial.  The  court  sustained  the 
objection,  and  plaintiff's  counsel  duly  excepted. 
The  plaintiffs  counsel  then  asked  we  witneas 
the  following  question:  "Was  the  valne  of  cot- 
ton Italians  partially  or  wholly  determined  be- 
tween the  manufacturer  and  uie  purchaser  ac- 
cording to  the  number  of  thrfmds  to  the  aqnaie 
inchf 

To  this  que8tlon,defendant's  counsd  objected 
as  immaterial.  The  court  sustained  the  objec- 
tion, and  plaintifTs  counsel  dulj  excepted. 

It  was  conceded  that  plaintiff's  goods  were 
neither  cotton  jeans,  denims,  drillings,  bed-tick- 
ings, ^ghams,  plaids,  cottonades  nor  panta- 
loon stuff,  nor  goods  of  like  description  to  them 
or  either  of  them,  nor  for  similar  use. 

Among  others,  not  necessary  here  to  refer  to, 
the  following  instructions  were  requested  by 
the  counsel  for  the  plaintiff  in  error,  which  the 
court  refused  to  give,  and  to  which  excepdcn 
was  duly  taken,  nt.: 

"  8.  'That  if  the  number  of  threads  to  the 
square  inch  in  plaintiff's  goods,  ooimting  the 
warp  and  filling,  cannot  be  counted  without  tak- 
ing the  goods  to  pieces,  then  the  plaintiff  is  ea- 
titled  to  recover. 

6.  That  cotton  Italians,  being  s  new  manu- 
facture, and  unknown  here  and  abroad  when 
the  Act  of  1864  was  passed,  they  w^e  not  spe- 
cifically enumerated,  and  the  presumptioii.  un- 
til rebutted,  is,  that  di«y  come  under  the  geneni 
provision  of  manufactures  not  otherwise  pro- 
vided for." 

The  provisions  of  the  law  which  govern  tl» 
case  are  contained  in  section  2504  Revised  Stat- 
utes, being  schedule  A,  cotton  and  cotton  goodv 
and  are  as  follows: 

"1.  Sec.2504.  On  all  manufactnresof  cotton,, 
except  jeans,  denims,  drillings,  bed-tickings, 
ginghams,  plaids,  cottonades,  pantaloon  stuff 
and  goods  of  like  description,  not  bleached,  col- 
ored, stained,  painted  or  printed,  and  aot  ex- 
ceeding onehundred  threaoa  to  tlie  square  inch, 
counting  the  warp  and  filling,  and  exceeding  in 
weight  five  ounces  per  square  yard,  five  cents 
per  square  yard;  if  bleadied,  five  cents  and  a 
half  per  square  yard ;  if  colored,  stained,  painted 
or  printed,  five  cents  and  a  half  per  square  yaid, 
and,  in  addition  thereto,  ten  per  centum  Mts- 
lorem. 

2.  On  finer  and  lifter  goods  of  like  descrip- 
tion not  exceeding  two  htindred  tliieads  to  tb» 
square  inch,  counting  the  warp  and  filling,  oa- 
bleached,five  cents  per  square  yard;  if  tdeabhed, 
five  and  a  half  cents  per  square  yaid;  if  cotoicd, 
stained,  painted  or  printed,  five  and  a  half  eats 
per  square  yard  ana,  in  addition  thereto,  twea^ 
per  centum  ttd  valorem. 
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8.  On  goods  of  like  descripidon,  exceeding 
two  bnnc&ed  threads  to  the  square  inch,  count- 
ing the  warp  and  filling,  unbleached,  live  cents 
per  square  yard;  if  bleached,  five  and  a  half 
cents  per  square  yard;  if  co]ored,stained, painted 
or  printed,  five  and  a  half  cents  per  square  yard 
and,  in  addition  thereto,  twenty  per  centum  ad 
wtlorem. 

4.  On  cotton  jeans,  denims,  driUing8,bed-tick- 
Ings,  ginghams,  plaids,  cottonades,  pantaloon 
stuffs  and  goods  of  like  description,  or  for  simi- 
lar use,  if  unbleached  and  not  exceeding  one 
hundred  threads  to  the  square  inch,  counting 
the  warp  and  filling,  and  exceeding  five  ounces 
to  the  square  yard,  six  cents  per  square  yard;  if 
bleached,  six  cents  and  a  hau  per  square  yard; 
if  colored,  stained,  painted  or  printed,  six  cents 
and  a  half  per  square  yard  and,  in  addition  there- 
to, ten  per  centum  ad  talorem. 

5.  On  finer  or  lighter  goods  of  like  descrip- 
tion, not  exceeding  two  hundred  threads  to  the 
square  inch,  coontSig  the  warp  and  filling,  if  un- 
bleached, six  cents  per  square  yard;  if  bleached, 
■ix  and  a  half  cents  per  square  yard;  if  colored, 
stained,  painted  or  print«n,  six  and  a  half  cents 
per  square  yard  and  in  addition  thereto,  fifteen 
per  centum  ad  valorem. 

9.  On  goods  of  lighter  description,  exceeding 
two  honied  threa£  to  the  square  inch,  count- 
ing the  warp  and  filling,  if  unbleached,  seven 
cfents  per  square  yard;  if  bleached,  seven  and 
a  half  cents  per  square  yard;  if  colored,  stained, 
painted  or  printed,  seven  and  a  half  cents  per 
square  yard  and,  in  addition  thereto,  fifteen  per 
centum  ad  valorem/  Provided,  That,  upon  all 
plain  woven  cotton  goods,  not  included  in  the 
foregoing  schedule,  unbleached,  valued  at  over 
sixteen  cents  per  square  yard;  bleached,  valued 
at  over  twenty  cents  per  square  yard;  colored, 
▼alued  at  over  twenty-five  cents  per  square  yard, 
snd  cotton  jeans,  denims  and  drillingB,  im- 
bl^ched,  valued  at  over  twenty  cents  per  square 
yard,  and  all  other  cotton  goods  of  every  de- 
scri[rtion,the  value  of  which  shall  exceed  twenty- 
flve  cents  per  square  yard,  there  shall  be  levied, 
collected  and  paid  a  duty  of  thirty-five  per  cent- 
um ad  valorem;  And  'provided,  furmer.  That 
no  cotton  goods  having  more  than  two  hundred 
threads  to  the  square  inch,  counting  the  warp, 
and  filling,  shall  be  admitted  to  a  less  rate  of 
duty  than  is  provided  for  goods  which  are  of 
that  number  of  threads. 

12.  •  *  •  and  all  other  manufactures  of 
cotton  not  otherwise  provided  for,  thirty-five  per 
centum  ad  valorem. 

The  contention  of  the  plaintiff  in  error  now 
relied  on  is,  in  substance,  that  the  goods  in  ques- 
tion are  not  embraced  in  the  provisions  of  the 
statute,applicable  to  manufactures  of  cotton,  de- 
scribed and  classed  by  the  number  of  threads  to 
the  square  inch,  because  that  description  had  ref- 
erence only  to  goods  so  described  and  classed  by 
mercantile  usage  in  dealings  between  buyers  and 
sellers,  where  the  threads  could  be  counted  by 
the  aid  of  a  glass;  whereas,  the  goods  in  question, 
as  it  most  Ss  assumed  from  the  offers  of  proof 
which  were  rejected,  were  not  dealt  in  by  mann- 
f  acturers  and  merchants  according  to  any  such 
nsage,  and  could  not  be,  because  the  threads  in 
a  square  inch  could  not  be  counted,  except  by 
unjayeling  the  fabric  for  that  porpoee;  and  it  is 
therefore  argued  tliat,  as  the  goods  in  question 
were  of  a  new  manufactoie,  not  known  at  the 
10»U.  8. 


date  of  the  passage  of  the  Act,  they  cannot  be 
considered  as  witiiin  the  specified  enumeration 
of  the  statute,  and  the  appropriate  duty  must  be 
determined  by  the  final  clause,  embracing  "all 
other  manufactures  of  cotton  not  othenvise  pro- 
vided for."  The  claim  is,  in  the  language  of 
counsel  making  it,  that  "  Congress  did  not  mean 
to  subject  to  this  '  countable'  clause  every  arti- 
cle of  cotton  manufacture  of  which,  by  cutting 
out  a  square  inch,  the  number  of  threads  consti- 
tuting the  warp  and  woof  of  that  area  eotM  be 
counted;  but  only  those  articles  in  which  the 
threads  teereeountedin  ordinary  mercantile  trans- 
actions therein,  and  which  could  be  counted  by 
methods  practiced  by  the  trade." 

It  is  sought  to  support  this  argument  by  in- 
voking the  rule  of  construing  the  statute,  applied 
in  Arthur  v.  Morrieon,  96  U.  8.,  108  [XSV., 
764],  and  the  numerous  cases  there  cited,  that 
where  words  are  used  in  an  Act  imposing  duties 
upon  imports  which  have  acquired,  by  commer- 
c&l  use,  a  meaning  different  from  their  ordinary 
meaning,  the  latter  may  be  controUed  by  the  for- 
mer if  such  be  the  apparent  intent  of  the  statute; 
but  the  application  fails  in  the  present  instance- 
because  the  language  used  is  unequivocal.  There- 
is  no  reference  in  the  statute,  either  expressly 
or  by  implication,  to  any  commercial  usage,  and 
there  is  no  language  in  it  which  requires  for  it» 
interpretation  the  aid  of  any  extrinsic  circum- 
stances. The  rejected  proof  of  the  custom  of 
merchants  to  rate  certain  descriptions  of  goods, 
as  to  values,  by  the  number  of  threads  to  the- 
square  inch,  as  ascertained  by  inspection  by 
means  of  a  glass,  throws  no  light  whatever  on 
the  meaning  of  the  law,  because  the  law  fixes, 
the  rate  of  duty  by  a  clsussification  baaed  on  the 
number  of  the  threads  in  a  square  inch,  without 
reference  to  the  mode  in  which  the  count  is  to 
be  made.  It  might  be  quite  convenient  for  deal- 
ers not  to  count  the  threads,  except  when  they 
could  do  so  without  unraveling,  but  it  is  pure- 
conjecture  that  Congress  intended  to  stop  the 
coimt  by  Collectors  at  the  same  limit  There- 
appearstobe  no  difficulty  in  counting  the  threads, 
no  matter  how  fine  the  fabric,  as  long  as  the-- 
goods  are  plain  woven ;  and  the  necessity  of  un- 
raveling for  Uie  purpose  of  counting  seems  to  ex- 
ist only  in  case  of  twilled  goods;  and  yet,  this 
very  Act  requires  a  count  of  threads  in  the  case 
of  leans,  denims,  drillings,  bed-tickings,  etc., 
which  are  twilled,  and  basiee  a  difference  of  duty 
upon  them  according  to  the  number  of  threads 
to  the  square  inch  so  ascertained. 

The  fact  that,  at  the  date  of  the  passage  of  the- 
Act,  goods  of  the  kind  in  question  had  not  been 
manufactured,  cannot  withdraw  them  from  the 
class  to  which  they  belong,  as  described  in  the 
statute,  where,  as  in  the  present  case  the  lan- 
gu^e  fairly  and  clearly  includes  them. 

TMre  it  no  error  in  the  record,  and  Hie  judg^ 
tnent  it  accordingly  a^prmed. 
Trueoppy.   Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  S. 


UNITED  STATES,  Appt., 

JOSEPH  W.  FISHEB. 
(See  &  a,  Beporter's  ed.,  148-146.) 
SaHary  of  Judge*— appropritMon  Act. 
1.  The  Aot  ol  June  IT,  1860,  flztaff  the  annuak 
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wilary  of  ttae  OM^JuMuat  a  TetrHory  at  |8,0(I0, 
was  not  •  oontracc  that  the  Mdarr  ahonld  not  be  le- 
'duoed  during  Us  term  of  offloe. 

2.  A  subaequent  Act  which  appropriates  (2,800 
tor  the  salary  of  saoh  officer  for  one  year,  ana  de- 
elarea  that  the  sum  so  appropriated  shall  be  In  full 
compensation  for  his  services  as  OMtf  Juttlee  for 
the  year  specified,  prevents  his  recovering  the 
greater  sum  fixed  by  such  former  Act;  the  earlier 
Act  must,  for  the  tune  covered  by  the  appropria- 
tion Act,  be  considered  as  suspraided. 

[No.  58.] 
Submitted  Mar.SO,  1883.  Decided  Apr.  16, 1883. 

Judgment  vacated  Apr.  t3, 1883.  Dtddtd  Not. 

6, 1883. 

APPEAL  from  the  Court  of  Claims. 
The  hlstoiy  and  facts  appear  in  the 

Statement  of  the  case  by  Mr.  JutHu  Wooda: 

It  appears  from  the  findings  of  the  Court  of 
Olaims  that  the  appellee  held  the  office  of  C%t^ 
JuiOee  of  the  Temtory  of  Wyoming,  from  Feb- 
ruary 14,  1876,  to  November  26,  1879.  Up  to 
and  including  June  80,  1877,  he  was  paid  his 
salary  at  the  rate  of  $8,000  per  annum.  From 
June  80,  1877,  up  to  and  including  November 
36, 1879,he  was  paid  and  received,  without  pro- 
test, compensation  as  such  Ohitf  JtuUee,  at  the 
rate  of  $2,600  per  annum. 

The  appellee  contending  that  he  was  entitled 
to  a  salary  at  the  rate  of  ^,000  per  annum  for 
Ikis  whole  term  of  service,  brought  this  suit  in 
the  Court  of  Claims  to  recover  the  difference 
1)etween  what  bis  salary  at  that  rate  would  have 
"been  from  June  80,  1877,  up  to  and  Including 
November  26,  1879,  and  the  amount  actually 
paid  him  for  that  period. 

The  majority  of  the  Court  of  Claims  was  of 
opinion  that  the  contention  of  the  appellee  could 
not  be  sustained,  but  in  order  that  the  question 
might  be  brought  to  this  court  and  finally  set- 
tled, rendered  a  judgment  oro/onreo  in  his  favor 
for  $862.32,  from  which  the  United  States  have 

J^WUUajn  A.  ManrT',  Ami.  Atty-Gm., 
for  appellant. 
Mettrt.  Theodore  H.  H.  MePhersoa  and 

J.  Tlumuu  Turner,  for  appellee. 

Mr.  Jtutiee  Wood*  delivered  the  opinion  of 
the  court: 

The  Act  of  June  17, 1870,  entitled  "  An  Act 
to  Regulate  the  Salaries  of  Chief  Justices  and 
Assodate  Justices  in  the  Territories,"  16  Stat, 
at  L.,  162;  ReT.  Stat.  seb.  1879,  provided  as  fol- 
lows :  "  The  salaries  of  the  Chief  Justices  and 
Associate  Justices  of  the  Territories  of  New 
Mexico,  Washington,  Wyoming,  etc.,  shall  be 
^jOOO  each  per  annum.'' 

This  statute  remaining  in  force.  Congress,  on 
March  8, 1877,  passed  an  Act  entitled  "An  Act 
Making  Appropriations  for  the  Legislative,  Ex- 
ecutive and  Judicial  Expenses  of  the  Govern- 
ment for  the  Tear  Ending  June  80, 1878,  and  for 
Other  Purpoees."  19  Stat  at  L.,  294  This  Act 
declared  as  follows :  "  That  the  following  sums 
be,  and  the  same  are  hereby  appropriated  out 
of  any  money  in  the  Treasury  not  othorwise 
appropriated,  in  full  compensation  for  the  serv- 
ice of  the  fiscal  yeur  ending  June  80, 1878,  for 
the  objects  hereinafter  expressed. 

•  ••••• 
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Territory  of  Wyoming.  For  salaries  of  Oor- 
emor,  Ohiifjtutux  and  two  Associate  JudieL 
at  $2,600  each." 

The  Act  of  June  19, 1878,  making  appropria- 
tions for  the  fiscal  year  ending  Jime  80, 1879, 
contained  similar  provisions  in  the  same  lan- 
guage. 20Stat.  at L.,  178,194.  TheActofJone 
21,  1879,  21  Stat,  at  L.,  28,  making  appropria- 
tions for  the  fiscal  year  ending  June  80, 1880, 
appropriated  '  'The  same  sana  of  money  and  for 
like  purpose,  and  continuing  the  same  provis- 
ions relating  thereto,  as  were  appropriated  for 
the  fiscal  year  ending  June  80,  1879,"  by  the 
Act  above  referred  to  making  approprituioos 
for  that  year.  With  the  exception  of  the  words 
"  in  full  compensation,"  the  opening  clanse  of 
these  Acts  is  substantially  the  same  as  that  lued 
in  all  other  appropriation  Acts  of  every  de- 
scription since  the  foundation  of  the  Qovem- 
ment. 

Upon  this  state  of  the  statute  law,  the  ques- 
tion is  presented  whether,  from  June  80,  1877, 
up  to  and  including  November  26,  1879,  the 
appellee  was  entitied  to  a  salary  at  the  rate  of 
$8,000  per  annum,  or  at  the  rate  of  $2,600  per 
annum.  The  contention  of  appellee  is  uiat 
under  the  Act  of  June  17, 1870,  ne  was  entitled 
to  the  salary  of  $8,000,  notwithstanding  the 
subsequent  legislation  above  referred  to. 

We  cannot  concur  in  this  view.  The  Act  tt 
June  17, 1880,  fixing  the  annual  salary  of  ap- 
pellee at  $3,000  was  not  a  contract  that  the 
salary  should  not  be  reduced  during  his  term 
of  office.  BuU&r-v.  Pa.,  10  E.ow.,4!0a.  NorwM 
there  any  provision  of  the  Constitution  whidi 
forbade  a  reduction.  Otinton  v.  SngUbreekt,  ti 
Wall.,  434  [SOU.  8.,  XX.,  659]. 

Congress  therefore  could,  without  the  viola- 
tion ofany  contract,  reduce  the  salary  of  ai^iel- 
lee,  and  had  the  constitutional  power  towaa. 
Certain  well  settied  rules  of  interpretatioo 
are  applicable  to  this  case.  Oneis  that  a k^ 
lative  Act  is  to  be  interpreted  according  to  the 
intention  of  the  legislation  apparent  upon  its 
face ;  WOkinton  r.Leland,  2  Pet,  627;  aootiier 
tiiat,  if  possible,  effect  must  be  g^ven  to  eveiT 
clause,  section  and  word  of  the  statute ;  Baooo  § 
Abr.  Statute  L,  2;  PowUtr't  Om,  11  Coke,  2fti, 
84a;  Potter,  Dwar.,  194;  Opinion  qfthejiutieei, 
22  Pick.,  S71 ;  and  a  third,  that  where  two  Acts 
are  in  irreconcilable  conflict  the  later  repeals 
the  earlier  Act,  even  though  there  be  no  express 
repeal.  MeCM  v.  SnUa,  1  Black,  459  [66  U. 
8.,  XVn.,  218]:U.  8.r.  linm.  llWalL.fe  [78 
U.  8.,  XX.,  1681;  SedBoHy.  Emry  [otMe, »!]; 
U.  8.  v./nn'n,  5  McLean,  178;  W«H  t.  /Vm,4 
Wash.,  691;  Britton-v.  OornmoMnaaWL  ICnsb., 
802. 

Applying  these  mlea,  we  think  that  the  ap- 
propriation Acts  above  referred  to,  so  far  ss 
they  concern  the  question  in  hand,  are  suscep- 
tible of  but  one  meaning.  Placing  aide  by  sids 
the  two  clauses  of  the  statute  which  relate  to 
this  controversy,  their  plain  effect  ia  to  appro- 
priate $2,600  for  the  salary  of  the  a^^ellee  for 
one  year,  and  to  declare  that  the  sum  ao  appro- 
priated shall  be  in  full  compensatioa  for  his 
smices  aa  Cki^Jtutieg  tot  the  year 


«86 


There  is  no  ambigui^  and  no  room  for  ooe- 
struction. 

We  cannot  adopt  the  view  of  appeDee  vtiem 
we  eliminate  from  the  statute  the  words  "  in 
full  compensation,"  which  Oongreaa,  abandon- 
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tig  the  long  used  form  of  the  appropriation 
Acts  has,  ex  induttria,  inserted.  Our  dutrf  is 
to  give  them  effect.  When  Congress  lias  said, 
that  the  sam  appropriated  shall  he  in  full  com- 
pensation of  the  services  of  the  appellee,  we  can- 
not Bar  that  it  shall  not  he  in  full  compensation, 
«nd  aUow  him  a  greater  sum. 

Not  only  do  the  words  of  the  statute  make 
the  intention  of  Congress  manifest,  but  that  in- 
toition  is  plainly  repugnant  to  the  former  stat- 
ute, which  fixes  the  yearly  salary  of  the  Ohi^ 
Juttiee  at  |8,000.  It  is  impossible  that  both 
Acts  should  stand.  No  ingenui^  can  reconcUe 
them.  The  later  Act  must  therefore  prevail, 
and  the  earlier  Act  must,  for  the  time  covered 
by  the  appropriation  Acts  above  referred  to,  be 
eonsideied  as  suspended.  The  remit  of  Ihete 
tiewe  it,  VuU  the  judgment  of  the  Oowrt  of  Olainu, 
iiMeh  gimsa  the  appdlee  a  talary  at  the  rate  ojf 
43,000  per  annum  from  June  SO,  1S77,  to  Novem- 
ber g6, 1879,  muet  he  reverted,  and  we  eate  re- 
manded to  the  Court  of  Olaimt,  teith  direeUon*  to 
■ditmist  the  petition. 

True  copy.  Test:  _        _       „     ^  „  _ 

James  H.  MoKenney,  Clerk,  Sup.  Oourt,  U.  S. 


XJNTTED  states,  Appt., 

V. 

CHARLES  MITCHELL. 

(See  S.  CL,  Reporter's  ed.,  14B-lfiO.) 

Appropriation  Aet—^eet  of,  on  taiariei. 

By  the  Beviaed  Statutes  the  salaries  of  interpret- 
toed  at  $400  per  annum.  For  five  yean  dur- 


Ins  the  appellee's  term  of  service  the  appropriation 
<or  the  annual  pay  of  interpretera_wa8  |OuO  each. 


each,  and  no  more  eon  be  recovered. 

^^  [No.  860.1 

submitted  Mar.  Sb,  XS8S.  Decided  Nov.  6, 1883. 
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PPEAL  from  the  Court  of  Claims. 
The  history  and  focts  appear  in  the 


Statement  of  the  case  by  Mr.  Juttiee  Wood*: 

This  was  a  suit  by  the  appellee,  Charles  Mitch- 
ell, to  recover  a  balance  which  he  claimed  to  be 
due  him  as  Indian  interpreter  at  the  Santee 
Agency  in  the  State  of  Nebraska,  under  section 
2,OT0.  tiUe  xzm.,  of  the  Kevised  Statutes. 

That  section,  and  section  2,076,  wliich  con- 
stitutes part  of  the  same  title,  and  also  relates  to 
the  compensation  of  interpreters,  are  as  follows: 

Sec.  2070.  "The  salaries  of  interpreters  law- 
fully employed  in  the  service  of  the  United 
States  in  Oregon,  Utah  and  New  Mexico,  shall 
be  $500  a  year  each,  and  of  all  so  employed  else- 
where, $£X)  a  year  each." 

Sec  2076.  "  The  several  compensations  pre- 
scribed by  this  title  shall  be  in  full  of  all  emol- 
uments and  allowances  whatsoever." 

It  appears  from  the  findings  of  the  Court  of 
Claims  that  the  appellee  was  an  interpreter  at 
the  Santee  Indian  agency  in  the  State  of  Ne- 
braska, duly  appointed  under  section  2068  of 
the  Revised  Statutes,  and  that  he  held  the  office 
and  discliarged  its  duties  for  several  periods  be- 
tween July  1, 1878,  and  November  22, 18»2,  his 
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whole  term  of  service  amounting  to  three  years 
and  seven  months. 

During  all  this  time,  instead  of  the  salary  of 
$400  per  annum,  as  provided  in  section  2070,  he 
was  paid  only  at  the  rate  of  |800  per  annum, 
for  which  he  gave  a  receipt  in  full  lorhis  serv- 
ices, Congress  having  appropriated  tliat  sum 
only  for  his  yearly  compensation  during  his 
term  of  service. 

The  appellee,  contending  that  he  was  entitled 
to  a  s^ary  at  the  rate  of  f4W  per  annum,brought 
this  suit  to  recover  the  difference  between  nis 
salary  at  that  rate  and  the  sum  Which  he  was 
actually  paid.  The  Court  of  Claims,  adopting 
the  views  of  the  appellee,  rendered  a  judgment 
in  his  favor  for  |853.88,  from  which  the  United 
States  appealed. 

Mettn.  ThonuM  SimoBSt  Attl.  Attp-Oen., 
and  Jolm  S.  Blair,  for  appellant. 

Mr.  George  A.  King,  for  appellee. 

Mr.  JtMtfM  Woods  delivered  the  opinion  of 
the  court: 

It  is  contended  on  behalf  of  the  United  States 
that,  by  the  appropriation  Acts  which  cover  the 
period  for  which  the  appellee  claims  compensa- 
tion. Congress  expressed  its  purpose  to  suspend 
the  operation  of  section  2070  of  the  Revised 
Statutes,  and  to  reduce  for  that  period  the  aai- 
aries  of  the  appellee  and  other  interpreters  of 
the  same  dass  from  f400  to  $300  per  annum. 
We  think  this  contention  is  well  founded. 

The  law  fixing  the  sdaries  of  interpreters,  as 
found  in  section  2070  of  the  Revised  Statutes, 
was  first  passed  in  the  Indian  appropriation  Act 
of  February  27, 1851.  9  Stat,  at  L.,  687.  That 
Act  appropriated  a  gross  sum  for  the  pay  of 
interineters  auUiori^  by  the  Act  of  June  80, 
1884,4  Stat,  at  L.,  786,  and  declared  that  the 
salaries  of  interpreters  employed  in  certain 
named  Territories  should  be  $600,  and  in  all 
others  $400  per  annum.  From  the  passage  of 
that  Act  down  to  the  passage  of  the  Indian  ap- 
propriation Act  of  March  8,  1877,  19  Stat,  at 
L.,  271,  the  appropriations  for  the  salaries  of  in- 
terpreters were  made  at  those  rates.  The  Act 
last  mentioned  specifically  appropriated  for  the 

Py  of  Indian  interpreters  the  imiform  simi  of 
00  each.  This  course  of  legislation  was  con- 
tinued for  five  consecutive  years,  until  the  pas- 
sage of  the  Indian  appropriation  Act  of  May  17, 
1&2, 22  Stat,  at  L.,  68,  which  appropriated  the 
gross  sum  of  $20,000  for  the  payment  of  neces- 
sary interpreters,  to  be  distributed  in  the  dis- 
cretion of  the  Secretary  of  the  Interior,  and  re- 
pealed section  2070  of  the  Revised  Statutes.  A 
like  appropriation  was  made  in  the  same  terms 
by  the  Indian  appropriation  Act  of  March  1, 
1888.    22  Stat,  at  L.,  483. 

An  examination  of  this  legislation,  especially 
of  the  Indian  appropriation  Acts,  beginning 
with  that  of  March  8, 1877,  down  to  and  includ- 
ing the  Act  of  March  8,1881  ,which  are  all  similar 
in  their  provisions,  will  clearlv  reveal  the  pur- 
pose of  Congress.  The  Act  of  March  8.  1877, 
opens  with  inis  provision:  "  That  the  follow- 
ing sums  be  and  they  are  hereby  appropriated 
*  •  •  for  the  purpose  of  paymgtae  current 
and  contingent  expenses  of  the  Indian  Depart- 
ment and  fulfilling  treaty  stipulations  with  the 
various  Tribes.'    •    •    • 

Then  follow  the  specific  appropriations,  and 
among  them  the  following: 
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"  For  the  pay  of  seventy-six  Interpreters,  as 
follows;  •  •  ♦  Seven  lor  the  Tribes  in  Ne- 
braska, to  be  assigned  to  such  agencies  as  the 
Secretary  of  the  Interior  may  direct  at  $800  per 
annum,  $2,100." 

After  the  specific  appropriation  for  salaries 
of  interpreters  the  following  clause  appears : 

"For  additional  pay  of  said  interpreters  to  be 
distributed  in  the  oiscretion  of  the  Secretary  of 
the  Interior,  $6,000."  All  the  subsequent  In- 
dian appropriation  Acts  down  to  and  including 
the  Act  of  March  8, 1881.  make  in  the  same  lan- 
guage the  same  appiopTiation  for  salaries  of  in- 
terpreters, and  contain  a  similar  clause  for  their 
additional  compensation. 

We  find,  therefore,  this  state  of  legislation: 
by  the  Revised  Statutes,  the  salaries  of  inter- 
preters were  fixed,  some  at  $400  and  some  at 
$500  per  annum, with  a  provision  that  such  com- 
pensation should  be  in  full  of  all  emoluments 
and  allowances  whatsoever. 

By  the  Acts  in  force  during  the  appellee's 
term  of  service  the  appropriation  for  the  annual 
pay  of  interpreters  was  $300  each,  and  a  large 
sum  was  set  apart  for  their  additional  compen- 
sation, to  be  distributed  by  the  Secretary  of  the 
Interior  at  his  discretion. 

This  course  of  legislation,  which  was  per- 
sisted in  for  five  y ears,distinctly  reveals  a  dumge 
in  the  policy  of  Congress  on  this  subject,  name- 
ly: that  instead  of  establishing  a  salary  for  in- 
terpreters at  a  fixed  amount,  and  cutting  oft  all 
other  emoluments  and  allowances,  Ciongress  in- 
tended to  reduce  the  salaries  and  place  a  fund 
at  the  disposal  of  the  Secretary  of  the  Interior, 
from  which,  at  his  discretion,  additional  emol- 
uments and  allowances  might  be  given  to  the 
interpreters.  The  purpose  of  Congress  to  sus- 
pend the  law  fixing  the  salaries  of  mterpreters 
in  Nebraska  at  $400  per  annum,  is  just  as  clear 
as  its  purpose  to  suspend  the  section  forbidding 
any  further  emoluments  and  allowances.  Our 
opinion  is,  therefore,  that  the  intention  of  Con- 
gress to  fix,  by  the  appropriation  Acts  to  which 
we  have  called  attention,  the  annual  salaries  of 
interpreters  for  the  time  covered  by  those  Acts 
at  $^  each,  is  plain  upon  the  face  of  the  stat- 
ute. 

The  whole  question  depends  on  the  intention 
of  Congress  as  expressed  in  the  statutes.  Wheth- 
er a  simple  failure  by  Congress  to  appropriate 
any  or  a  sufficient  sum  to  pay  the  salaiy  of  an 
officer  fixed  by  previous  law  is,  of  itself,  an  ex- 
pression of  purpose  by  Congress  to  reduce  the 
salary,  we  do  not  now  decide.  That  is  not  this 
case.  On  the  contrary,  in  this  case.  Congress 
has  in  other  ways  expressed  its  purpose  to  re- 
duce for  the  time  bdng  the  salaries  of  the  in- 
terpreters. 

This  purpose  is,  of  course,  irreconcilable  with 
the  provisions  of  the  Revised  Statutes  on  the 
same  subject,  and  those  provisions  must  be  con- 
sidered as  having  been  suspended  until  ttiey 
were  flnallv  repealed  by  the  Act  of  May  17, 
1882.  As  the  appellee  has  been  paid  in  full  his 
salary  as  fixed  by  the  later  Acts,  which  were  in 
force  before  and  during  and  continued  in  force 
after  his  term  of  service,  he  has  no  cause  of  ac- 
tion against  the  United  States.  3  foUotM  that 
the  judgment  of  the  Coartof  Olaim$tn  hUfanor 
miiit  be  revened,  and  it  U  to  ordered. 

True  oopy.    TeBk : 

James  H.  HoKenney,  Clerk,  Bup.  Oonrt,  IT.  B. 

888 


CHARLES  E.  HOVEY  AND  WILLIAHP, 
DOLE,  Appti., 

V. 

AUGUSTINE  B.  McDONALD  ahd  WILL- 
lAM  WHITE. 

(See  &  C,  Beporter's  ed.,  U0-1«S.) 

Partie*  to  appeal— eorreetioa  «f  deerte—ieertt 
dittolving  injuneiio^— effect  <^wriAefvmit. 

1.  A  reoetver  appolDted  in  a  suit,  thoiurh  nota 
party  in  the  priadpal  sui^  who  Is  a  prindparparty  to 
an  Independent  issue  tnolaentally  arising,  ta  a  proper 
party  to  a  final  decree  on  such  taue  and  to  an  q>- 
peal  therefrom. 

2,  A  ooneotion  of  the  form  of  a  deoiee  of  Uw 
Special  Term  of  the  Supreme  Court  of  thelNstilet 
<d  Columbia  t>y  adding  tlie  direction  to  Uie  receircr 
to  pay  over  the  money  in  bis  handsto  (hedefend- 
ann,whioh  was  a  thing  of  ooune,  meidy  ezpnnliig 
tiie  legal  effect  and  consequence  of  the  decree,  may 
be  made  by  the  special  term  notwithstanding  an 
appeal. 

8.  A  decree  dismissing  a  suit  brought  to  oUainan 
injunction  and  dissolving  the  injunraion,  is  not  gor- 
emed  by  the  ordinary  rules  that  rdate  to  a  mpcr- 
wdeoi  of  execution,  but  by  those  prindplea  and 
rules  wliioh  relate  to  chancery  proceedings  exclu- 
sively. 

4.  Neither  a  decree  for  on  injonotion-nora  deores 
dissolving  an  injunction,  is  suspended  in  Its  effect 
by  a  writ  of  error,  although  all  ue  requisites  for  a 
Mtperaedeo*  ore  complied  with. 
[No.  88.] 
Argwd  Oct.  JO,  188S.       Decided  ITot.  S,  18SS. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  history  and  facts  of  the  case  very  fuUy 
appear  in  the  opinion  of  the  court. 

Mesiri.  Oeo.  F.  Edmunds,  Oha*.  W.  Ear- 
nor  and  T.  J.  Dwrant,  for  appellants. 

Meetr*.  Conway  Boblnsoa  and  8.  WOr 
mer,  for  appellees. 

Mr.  Jiutiee^BrmdUir  delivered  the  opudcn 
of  the  court: 

An  award  against  the  United  States  of  nearly 
$200,000  having  been  made  to  one  A.  R.  McDon- 
ald, a  British  subject,  by  the  Mixed  Ocnnini*- 
sion  appointed  xmaer  the  Trea^of  1871,  hi* 
bankrupt  assignee,  Thomas  J.  FlKlps,  filed  s 
bill  in  the  Supreme  Court  of  the  District  ft 
Columbia  to  restrain  him  from  collectii^  the 
money,  and  to  have  it  made  subject  to  his  debt^ 
making  one  White  also  a  defendant,  who  cUimed 
to  have  purchased  the  claim.  A  restnining 
order,  and  subsequentlv  a  prelimiiiary  injunc- 
tion, was  granted  accoraiogto  the  prayer  of  the 
bill,  and  Oeorge  W.  Riggs  was  appo&ted  a  re- 
ceiver to  collect  and  hold  tbe  money  until  the 
further  order  of  the  court  In  the  meantime,  a 
bill  was  filed  by  Charles  E.  Hovev  and  WaUim 
Dole  (the  present  appellants)  agamst  McDonald 
and  White,  setting  up  a  Uen  upon  one  fourth  of 
the  fund  under  an  alleged  agreement  by  which 
they  were  to  receive  uiat  proportion  as  C(W>- 
pensation  for  their  services  in  aiding  the  pnwe- 
cution  of  the  claim,  and  praying  tniat  the  ha 
might  be  established,  and  tliat  ue  defendants 
might  be  enjoined  from  collecting  or  receiving 
more  than  three  fourths  of  the  award.  A  pn- 
liminary  injimction  was  also  granted  in  acoonl- 
ance  with  the  raayer  of  this  uU.  On  the  Ifth 
of  February,  1876,  the  foUowingoonacDt  dearat^ 


or  order,  was  made,  to  wit: 
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"In  the  Supreme  Court  of  the  Dtetrict  of  Co- 
lumbia. 

Thomas  J.  Phelps,  Assignee,     1 

e.  I  In  Equity. 

Augustine  RMcDonald  and  WUl-  (  No.  8910. 
iam  White.  ) 

This  cause  came  on  to  be  further  heard  on 
this  16th  day  of  February,  A.  D.  1875;  and 
thereupon,  and  upon  consideration  thereof,  and 
with  the  consent  of  the  parties  to  this  suit,  and 
of  Charles  E.  Hovey  and  WUliam  P.  Dole, 
parties  complainant  in  a  certain  cause  in  equity 
m  this  court,  numbered  8937,  against  the  same 
defendants,  and  claiming  one  fourth  of  the 
sward  in  tbe  proceedings  mentioned. 

It  is,  this  16th  day  of  February,  A.  D.  1875, 
ordered,  adjudged  and  decreed: 

1.  That  the  restraining  orders  heretofore  made 
in  both  said  causes  are  nereby  vacated. 

3.  That  the  decree  made  in  this  cause  on  the 
28th  day  of  December,  A.  D.  1874,  appointing 
George  W.  Riggs,  Esq.,  receiver,  and  granting 
a  provisional  injunction,  is  modified  as  follows, 
■viz.:  that  the  defendant,  William  White  may 
receive  from  the  agents  of  the  British  Gk>vem- 
ment  the  one  half  of  the  net  amount  of  the 
award  in  the  proceedings  mentioned,  free  and 
-discharged  of  all  claims  of  the  plaintifCsiuboth 
the  causes  above  mentioned,  to  enable  the  said 
defendant  to  pay  the  expenses  incurred  by  the 
defendant  A.  R.  McDonald  in  the  prosecution 
of  this  claim;  which  sum  of  one  half  of  said 
award  the  court  finds  to  be  the  reasonable  ex- 
pense incident  to  the  prosecution  of  the  said 
claim  by  said  defendant  A.  R.  McDonald  before 
said  Mixed  Commission,  ezclusive  of  said  claim 
of  Hovey  &  Dole. 

8.  That  the  remaining  half  of  the  net  amount 
.-of  said  award  shall  be  paid  to  the  said  George 
W.  Riggs;  and  it  is  ordered,  adjudged  and  de- 
creed that  the  defendants  shall  execute  all  such 
orders,  reoei]}ts  and  acquittances  necessary  to 
«nable  the  said  George  W.  Riggs  to  collect  the 
Mkine.  And  the  said  George  W.  Riggs  shall 
hold  the  said  half  of  the  said  award  subject  to 
the  claims,  liens  and  rights  of  the  said  Charles 
£.  Hovey  and  William  P.  Dole  and  of  the  plaint- 
iff in  this  cause,  to  be  determined  by  the  further 
decree  of  this  court  in  this  cause  and  in  the 
cause  of  said  Hovey  &  Dole  hereinbefore  men- 
tioned. It  is  further  ordered  that  said  receiver 
be  directed  to  invest  the  money  so  placed  in  his 
bands  in  bonds  of  the  United  States  or  in  8^'A 
bonds  of  the  District  of  Columbia  guarantied 
by  the  United  States,  as  he  may  deem  best  for 
the  interest  of  the  parties  concerned,  and  that 
a  oopr  of  this  decree  be  filed  in  the  last  men- 
tioned cause." 

This  decree  was  carried  out;  the  money  was 
-collected  from  the  agent  of  the  British  Govern- 
inent,one  half  of  it  being  received  by  Mr.  Riggs, 
as  receiver,  and  the  suits  progressed  in  due 
course.  Both  bills  were  demurred  to  and  both 
demurrers  were  sustained,  and  the  bills  dis- 
missed by  the  court  in  Special  Term. 

In  the  case  of  Hovey  and  Dole  a  decree  was 
-entered  on  Thursday,  the  24th  of  June,  1875, 
simply  decreeing  that  the  demiurer  to  the  bill 
be  sustained,  and  that  the  bill  be  dismissed  with 
<wsts.  An  appeal  to  the  General  Term  was  en- 
tered the  same  day  on  the  minutes  of  the  court. 

On  Monday,  the  28th  of  June,  1876,  the  de- 
<;rree  was  amended  by  adding  thereto  the  clause, 
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"That  the  receiver  appointed  in  this  cause,  and 
in  Phelps  v.  McDmudd  [3  McArth.,  875],  No. 
8,910,  be  directed  to  pay  the  funds  belonging 
to  said  cause  to  the  said  defendants,  McDonald 
and  White,  or  order,  and  thereon  said  receiver 
shall  be  discharged;"  and  at  thesame  time  a  de- 
cree was  entered  in  tiie  suit  of  Phelps,  assignee, 
that  the  demurrer  be  sustained,  and  the  bill  dis- 
missed with  costs,  and  the  same  direction  was 
eiven  to  the  receiver  to  deliver  the  fimds  to 
McDonald  and  White.  An  appeal  was  entered 
in  this  case  also,  on  the  day  the  decree  was 
rendered;  but  no  appeal  bond  or  undertaking 
was  filed  in  either  case  imtil  the  12th  of  July. 

Soon  after  the  entry  of  the  last  decree,  and 
on  the  same  day,  a  copy  of  it  was  served  on  the 
receiver  by  the  attorney  of  McDonald  and 
White,  and  the  fimd  in  his  hands,  then  consist- 
ing of  district  bonds,  was  demanded  of  him: 
but  before  he  delivered  the  bonds,  the  attorney 
of  Hovey  and  Dole  appeared  and  gave  him  ver- 
bal notice  that  an  appeal  had  been  taken,  and 
insisted  that  it  was  a  »uper»edea»  of  the  decree. 
Thereupon,  the  receiver  and  the  attorneys  re- 
paired to  the  court,  and  the  receiver  asked  the 
Judge  what  he  shoiild  do,  and  was  simply  told 
to  obey  the  decree;  the  complainants'  attorney, 
at  the  same  time,  offering  to  furnish  the  security 
named  by  the  court  on  the  appeal.  The  receiver 
then  delivered  the  bonds  to  tiie  defendants. 

In  the  case  of  Phelpi,tlie  bankrupt  assignee, 
the  decree  of  the  Special  Term  was  afterwards 
afilrmed;  but  in  that  of  Hovey  and  Dole  the  de- 
cree of  the  Special  Term  was  reversed,  and  the 
counsel  for  the  complainants  obtained  an  order 
on  the  defendants  to  pay  back  into  coiut  the 
money,  or  funds,  which  they  had  obtained  from 
the  receiver.  Failing  to  do  this,  they  were  ad- 
judged in  contempt,  and  a  decree  pro  confeggo 
was  entered  against  them.  Thereupon,  the 
complainants  obtained  an  order  on  the  receiver 
to  file  his  account;  and  this  being  done,  and  it 
appearing  thereby  that,  in  obedience  to  the  de- 
cree of  the  Special  Term,  he  had  delivered  the 
fund  to  the  defendants,  the  account  was  referred 
to  an  auditor,  and  the  complainants  filed  excep- 
tions thereto  on  the  ground  that  he  had  de- 
livered up  the -funds  without  due  authority. 
The  auditor  took  testimony  as  to  the  circum- 
stances of  the  appeal,  the  notice  given  to  the  re- 
ceiver, and  his  conduct  in  the  matter,  and  re- 
ported that  in  his  opinion  the  receiver  had  only 
done  his  dutv.  This  report  was  confirmed  by 
a  decree  of  the  General  Term,  and  from  that  de- 
cree the  present  appeal  was  taken. 

The  first  matter  to  be  determined  is  the  motion 
on  the  part  of  the  receiver  to  dismiss  the  appeal' 
for  the  reason  that  he  was  not  a  party  to  the 
suit.  This  motion  cannot  prevail.  The  pro- 
ceedings instituted  by  the  order  requiring  the 
receiver  to  file  his  account,  and  the  subsequent 
reference  of  that  account  to  an  auditor,  and  the 
exceptions  thereto,  were  all  directed  against  the 
receiver  for  the  purpose  of  rendering liim  per- 
sonallv  responsible  for  the  fund  which  had  been 
placed  in  his  hands,  and  which  he  had  delivered 
over  in  obedience  to  the  original  decree.  It 
was  a  side  issue  in  the  cause,  in  which  the  com- 
plainants on  the  one  side  and  the  receiver  on 
the  other  were  real  and  interested  parties.  The 
decree  confirming  the  auditor's  report  was,  as 
to  this  matter,  a  final  decree  against  the  com- 
plainants and  bi  favor  of  the  receiver.    We  have 
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80  often  considexed  cases  of  this  sort,  arising  in- 
cidentally in  a  cause,  but  presenting  independ- 
ent issues  to  be  determined  between  the  parties 
to  them,  that  it  is  unnecessary  to  enter  mto  a 
detailed  discussion  of  the  subject  at  this  time. 
The  receiver,  though  not  a  party  in  the  princi- 
pal suit,  was  an  officer  of  the  court  appointed  in 
the  suit,  and  was  a  principal  party  to  tiie  partic- 
ular question  raised  by  the  proceedings  referred 
to.  It  is  only  necessary  to  refer  to  some  of  the 
cases  that  apply  to  the  subject.  It  will  be  found 
fully  discus^  in  Blosaom  v.  B.  B.  Go.,1  Wall., 


655  168  U.  8. ,  XVII. ,  678] ;  ButterfiOd  v.  Uiher, 
91  U.  S.,  248  rXXin.,  81»1;  Tntsteet  v.  Oreen^ 
ough,  105  U.  8.,  53irXXVI.,  1169];  and  Hinek- 


leyr.  B.  B.  Oo.M  U.  8.,  467  [XXIV.,  166].  In 
the  case  last  cited,  a  decree  was  rendered  against 
a  receiver,  directing  him  to  pay  into  court  a 
certain  sum  of  money,  being  the  balance  fotmd 
due  from  him  on  the  settlement  of  his  accounts. 
He  appealed  from  this  decree,  and  his  right  to 
appeal  was  sustained  by  Uiis  court.  This  case 
is  a  direct  authority  to  show  that  the  receiver  in 
the  present  case,  had  the  decree  been  against 
him,  could  have  taken  an  appeal ;  and,  if  he 
wotJd  have  had  a  right  to  appeal,  surely  the 
opposite  parties  have  the  same  ri^ht. 

We  are  brought,  then,  to  consider  the  effect 
of  the  Etppeal  taken  from  the  decree  of  the 
Special  Term  upon  the  efficacy  of  said  decree 
as  a  jtistification  of  the  receiver  in  handing  over 
to  the  defendants  the  fund  in  his  possession. 
To  anive  at  a  satisfactory  conclusion,  it  will  be 
necessary,  in  the  first  place,  to  take  notice  of 
the  c^uestion  as  to  the  power  of  the  court  in 
Special  Term  to  amend  its  decree  after  the  ap- 
peal was  entered. 

By  the  laws  relating  to  the  District  of  Colum- 
bia, the  Supreme  Court  of  the  District  has  Gen- 
eral Terms  and  Special  Terms,  the  latter  being 
held  by  a  single  judge,  and  proceeding  in  the 
conduct  of  causes  as  if  it  were  a  separate  court 
R  S.  D.  C,  sec.  758.  The  Special  Term  ren- 
ders final  judgments  and  decrees;  and  any  party 
aggrieved  by  an  order,  judgment  or  decree  of 
the  Special  Term,  if  the  merits  are  Involved, 
may  appeal  to  the  General  Term.  Sec.  773.  The 
court  in  General  Term  is  authorized  to  adopt 
rules  to  regulate  the  time  and  maimer  of  mak- 
ing appeals,  and  to  prescribe  the  terms  and  con- 
ditions upon  which  they  may  be  made.  Sec. 
770.  Such  rules  have  been  adopted.  One  is, 
that  executions  may  issue  after  judgment  in 
Special  Term,  unless  the  party  condemned  move 
to  vacate  it  or  set  it  aside  for  fraud,  deceit,  sur- 
prise or  irregularity,  or  resort  to  a  review  of  it 
before  the  (feneral  Term.  Rule  89.  Another  is, 
that  appeals  must  be  brought  within  thirty  days 
after  Uie  judgment  or  decree  is  made  or  pro- 
nounced; and  that  they  shall  not  stay  execution 
(as  between  private  parties)  where  the  judgment 
is  for  a  specific  sum,  unless,  within  twen^  days 
after  judgment  or  decree,  an  undertakmg  be 
given,  with  security,  to  abide  by,  perform,  and 
paythe  judgment  or  decree.    Rule  91. 

We  do  not  perceive  that  there  is  anything  pe- 
culiar in  these  appeals  from  the  Special  to  the 
General  Term  to  take  them  out  of  the  operation 
of  the  general  principles  and  rules  which  gov- 
ern appeals  from  one  court  to  another.  One 
general  rule  in  all  cases  (subject,  however,  to 
some  qualifications)  is  that  an  appeal  suspends 
the  power  of  the  court  below  to  proceed  further 
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in  the  cause.  This  includes  a  suspensicHi  of  tli» 
power  to  execute  the  judgment  or  decree.  But, 
of  course, besides  merely  taking  an  app«tl,thoae 
additional  things  must  be  done  which  the  law 
requires  to  be  done  in  order  to  give  to  the  ap- 
peal a  suspensive  effect,  whether  it  be  secnrity 
for  the  payment  of  the  claim  or  other  condition 
imposed  by  law. 

'ne  of  the  qualifications  of  the  general  role 
as  to  the  suspensive  effect  of  an  appeal  is,  that 
the  inferior  court  may  perfect  its  judgment  or 
decree,  usually  at  any  bme  during  the  Term  at 
which  it  is  rendered.    If,  when  an  appeal  b 
taken  or  a  writ  of  error  is  sued  out,  the  record 
has  not  been  made  up,  it  may  be  made  up  in 
due  form.  If  any  obvious  mistake  has  occnmd, 
it  may  be  corrected;  as  where  the  jury  by  mis- 
take has  given  damages  in  a  penal  action,  or  has 
S'ven  damages  for  a  larger  sum  than  the  dec- 
ration  demanded,  the  plaintiff  may  enter  a 
remitUtwr  of  the  damages  on  the  record,  aftaa 
writ  of  error  is  brought.   Tidd,  Pr.,  942.   And 
it  is  laid  down  as  a  general  rule,  at  law,  the 
principle  of  which  is  equally   applicable  to 
chancery  proceedings,  that  those  t^mgs  which 
are  amendable  before  error  brought,  are  amend- 
able afterwards,  so  long  as  dimination  mar  be 
alleged  and  certiorari  awarded  ;  provided,  of 
course,  that  the  time  for  amendment  has  not 
passed  by.     Tidd,  714.    In  chancery  proceed- 
ings it  is  a  rule  that  when  a  clerical  error  has 
crept  into  the  decree,  or  some  ordinary  direc- 
tion has  been  omitted,  the  court  will  entertain 
an  application  to  rectify  it,  even  though  it  hia 
been  passed  and  entered.    Where  a  decree  has 
omitted  a  direction  that  is  of  course  at  tlie  time 
it  is  made,  it  may  be  corrected  by  the  inseiliaii 
of  that  direction;  as  where,  in  a  creditor's  suit, 
the  decree  has  omitted  the  usual  direction  to 
take  an  accoimt  of  the  personal  estate,  it  was 
ordered  to  be  inserted.    Daniell,  Cb.  Pr.,  ch. 
zxT.,  sec.  v.    This  rule  is  formulated  in  the 
8th  Equity  Rule  established  by  this  court  for 
the  government  of  the  circuit  courts,  which  de- 
clares that  "  Clerical  mistakes  in  decrees  or  de- 
cretal orders,  or  errors  arising  from  any  acci- 
dental slip  or  omission,  may,  at  any  time  before 
an  actual  enrollment  thereof,  be  corrected  t^ 
order  of  the  court  or  judge  thereof,  upon  peti- 
tion, without  the  form  or  expense  of  a  rehear 
ing."  Such  corrections,  by  analogy  to  the  prac- 
tice in  cases  at  law,  may  undoubtedly  be  made 
after  an  appeal  is  taken. 

In  the  present  case,  the  correction  of  the  form 
of  the  decree  by  adding  the  direction  to  the  re- 
ceiver to  pay  over  the  money  in  his  hands  to 
the  defendants  was  a  thing  of  course  ;  it  was 
merely  expressing  the  le^  effect  and  conse- 
quence of  the  decree.  It  vras  an  amendment 
which  the  court  below,  the  Spedal  Term,  was 
competent  to  make  notwithstanding  the  appeal 
The  terms  of  the  injunction  were  that  the  de- 
fendants should  be  restrained  from  receiving  the 
money  until  the  final  hearing  of  the  cause.  Of 
course,  when  the  cause  was  finally  heard,  and 
the  bill  dismissed,  the  injunction  ceased  to  have 
effect  by  its  own  terms.  The  appcnntment  at 
Mr.  Riggs  as  receiver  was  for  the  purpose  <^ 
holding  the  money  as  agent  of  the  court,  nd 
withholding  it  from  thedefendantaontOtbede- 
cision.  The  words  of  his  commiasioii  mn,  "T» 
collect  and  hold  the  money  nntQ,  and  fubject 
to,  the  further  order  of  the  court"  It  wastben- 
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fore  a  necessary  consequence  of  the  decree  of 
<1i«niniiMalj  that  the  iojimction  should  be  dis- 
solved,  and  that  the  receiver  should  be  dis- 
charged and  directed  no  longer  to  withhold  the 
money  from  the  possession  of  the  defendants. 
The  fflssolution  of  the  injunction,  and  the  dis- 
charge of  the  receiver  were  directions  of  course 
to  be  inserted  in  the  decree  of  dismissal,  unless 
the  court  diould  affirmatively  order  otherwise. 
The  court  below.  It  is  true,  in  view  of  the  ap- 
peal, might  liave  made  an  order  to  continue  the 
mjunction  and  to  retain  the  property  in  the  re- 
ceiver's hands;  but  that  was  a  matter  of  discre- 
tion, to  be  exercised  according  to  the  justice  of 
the  case.  If  the  Judge  did  not  see  fit  to  exer- 
cise it,  it  was  of  course  to  add  to  the  decree  of 
dismissal  its  legal  effect  and  consequence.  The 
making  of  the  correction  without  notice  to  the 
complainants,  if  such  notice  was  requisite,  was 
an  irregularity  of  which  the  receiver  was  not 
bound  to  know.  We  are  of  opinion,  therefore, 
that  the  completion  of  the  decree  on  the  28th 
of  June  hy  adding  the  usual  direction,  was  with- 
in the  power  of  the  Special  Term;  and  the  rights 
of  the  parties  to  this  appeal  must  be  detemuned 
as  if  the  decree  had  originally  contained  that 
direction. 

This  brings  us  to  the  question  <tt  the  effect  of 
the  appeal  as  a  tupertedeat,  or  as  a  suspension 
of  the  decree  thus  corrected.  The  appeal  was 
taken  in  time,  and  verbal  notice  that  it  had  been 
taken  and  would  be  followed  up  bv  the  proper 
undertaking  was  given  to  the  receiver  at  once, 
before  he  had  parted  with  the  funds  in  his  hands. 
At  the  same  time  he  was  served  with  a  copy  of 
the  decree  ordering  him  to  deliver  those  funds 
to  the  d^endants.  The  question  is,  whether, 
under  these  circumstances,  he  raid  ihe  money 
in  his  own  wrong,  notwithstanoing  the  order  of 
the  court. 

A  $itper$edea$,  properly  so  called,  is  a  sus- 
pension of  the  power  of  the  court  below  to  is- 
sue an  execution  on  the  Judgment  or  decree 
appealed  from;  or,  if  a  vrrit  of  execution  has 
issued,  it  is  a  prohibition  emanating  from  the 
court  of  appeal  against  the  execution  of  the  writ. 
It  operates  from  the  time  of  the  completion 
of  those  acts  which  are  requisite  to  call  it  into 
existence.  If,  before  those  acts  are  performed, 
an  execution  has  been  lawfully  issued,  a  writ 
of  »up»r»ede(u  directed  to  the  officer  holding  it 
will  DC  necessary;  but  if  the  writ  of  execution 
has  been  not  only  lawfully  issued,  but  actually 
executed,  there  is  no  remedy  until  the  appellate 
proceedings  are  ended,  when,  U  the  judgment 
or  decree  be  reversed,  a  writ  of  restitution  will 
be  awarded.  To  remedy  the  inconveniences  that 
arose  from  an  immediate  issue  of  execution  be- 
fore the  appellate  proceedings  could  be  per- 
fected, the  original  Judiciary  Act  of  1789  [1 
Stat  at  L.,  78],  provided,  and  the  present  Ke- 
vised  Statutes  now  provide,  that  no  execution 
shall  issue  upon  Judgments  in  the  courts  of  the 
United  States,  where  a  writ  of  error  may  be  a 
tupenedecu,  until  the  expiration  of  ten  days 
after  the  Judgment.  R  S.,  1007.  This  regula- 
tion appbes  to  proceedings  in  equity  as  well  as 
to  cases  at  law.  But  it  does  not  extend  to  the 
present  case.  The  regulation  of  appeals  from 
the  special  to  the  General  Term  of  the  Supreme 
Court  of  the  District  is  specially  provided  for 
In  the  laws  and  rules  before  referred  to,  which 
cover  the  whole  subject  By  these  rules  it 
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is  declared  that,  after  Judgment  is  entered  in  the 
circuit  court,  or  at  a  Special  Term,  execution 
may  be  issued,  unless  the  party  condemned 
move  to  vacate  or  set  it  aside,  or  resort  to  a  re- 
view of  it  before  the  General  Term;  but  no  ap- 
peal shall  operate  as  a  stay  of  execution  where 
the  judgment  is  for  a  specific  sup  of  money, 
unless  the  appellant,  with  surety,  within  twenty 
days  after  me  ludgment  or  decree,  execute  and 
file  an  undertaking  in  the  form  prescribed.  The 
appellants  insist  that  this  rule  makes  it  unlaw- 
ful to  issue  an  execution  within  the  twenty  days. 
We  doubt  very  much  whether  that  is  the  true 
meaning  of  the  rule.  It  would  be  more  in  ac- 
cordance with  the  general  mode  of  construing 
such  regulations  to  hold  that  the  »uper»edea» 
does  not  take  effect  imtil  the  condition  is  com- 
plied with,  and  wiU  not  take  effect  at  all  unless 
complied  with  during  the  time  limited. 

But  this  case  is  not  within  the  terms  of  the 
rule.  There  was  no  decree  for  a  spedfic  sum 
of  money;  there  was  no  decree  at  ^  in  favor 
of  the  complainants;  and  no  execution  was  ap- 
plicable to,  or  could  be  issued  in  the  case,  ex- 
cept an  execution  for  the  costs  of  the  defend-* 
ants.  The  truth  is,  that  the  case  is  not  governed 
by  the  ordinaiv  rules  that  relate  to  a  mipenedetu 
of  execution,  but  by  those  principles  and  rules 
which  relate  to  chancery  proceedings  exclu- 
sively. It  depends  upon  the  effect  which,  ac- 
cordmg  to  the  principles  and  usages  of  a  court 
of  equity,  an  appeal  has  upon  the  proceedings 
and  decree  of  the  court  appealed  from,  and  the 
doctrines  which  apply  to  a  tupertedea*  can  only 
be  brought  in  by  way  of  analogy. 

In  England,  until  the  year  1772,  an  appeal 
from  a  decree  or  order  in  chancery  suspended 
all  proceedings^  but  since  that  time  a  contrary 
rule  has  prevailed  there.  The  subject  was  re- 
viewed by  the  House  of  Lords  in  1807,  and  an 
order  was  made  establishing  the  right  of  the 
ChtmceUor  to  determine  whether  and  how  far 
an  appeal  should  be  suspensive  of  proceedings, 
subject  to  the  order  of  tiie  House  on  the  same 
subject.  See,  Palmer's Pr.  H.  L.,  9, 10;  {Hugu- 
min  V.  Rueley^  15  Ves.,  184;  [Hart  v.  Mayor 
of  Alb.)  8  Paige,  888-885. 

In  this  countiy  the  matter  is  usually  regu- 
lated by  statute  or  rules  of  court,  and  genei^ 
ally  speaking  an  appeal,  upon  giving  the  secu- 
rity reqjiired  by  law,  when  security  is  required, 
suspends  further  proceedings  and  operates  as  a 
tup»r$ed«u  of  execution.  This,  as  we  have  seen, 
is  the  case  in  the  Circuit  Courts  of  the  United 
States.  But  tiie  decree  itself,  without  further 
proceedings,  may  have  an  intrinsic  effect  which 
can  only  be  suspended  by  an  affirmative  order 
either  of  the  court  which  makes  the  decree,  or 
of  the  appellate  tribunal.  This  court,  in  the 
SlawfhUr-Binue  Ca*e»,  10  Wall.,  278  [77  U.  8., 
XIX.,  9151,  decided  that  an  appeal  from  a  de- 
cree granting,  refusing  or  dissolving  an  injunc- 
tion, does  not  disturb  its  operative  effect  Mr. 
Juikce  Clifford,  delivering  the  opinion  of  the 
court,  said:  "  It  is  quite  certain  that  neither  an 
injunction  nor  a  decree  dissolving  an  injunction 
passed  in  a  circuit  court  is  reversed  or  nullified 
by  an  appeal  or  writ  of  error  before  tlie  cause 
is  heard  in  this  court;"  and  held  that  the  same 
rule  aj^plies  to  writs  of  error  from  state  courts 
in  eqmty  proceedings;  and  the  decision  of  the 
court  was  based  upon  that  view  of  the  law.  It 
was  decided  that  neither  a  decree  for  an  injimo- 
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tion  nor  a  decree  diaaolvliig  an  injunction  was 
suspended  in  its  effect  by  tlie  imt  of  error, 
though  all  the  requisites  for  a  sup&ngdea*  were 
complied  with.  It  was  not  decided  that  the 
court  below  had  no  power,  if  the  purposes  of 
justice  required  it,  to  order  a  continuance  of  the 
ttatiu  qito  until  a  decision  should  be  made  by 
the  appellate  court,  or  until  that  court  should 
order  the  contrair.  This  power  ludoubtedly 
«xists,  and  shoold  always  be  exercised  when 
«ny  irremediable  injury  may  result  from  the 
effect  of  the  decree  as  rendered;  but  it  is  a  dis- 
■cretionary  power,  and  its  exercise  or  non-ezer- 
-cLse  is  not  an  appealable  matter.  In  recognition 
of  this  power,  and  for  the  purpose  of  facilitating 
its  proper  exercise  in  certain  cases,  on  appeals 
from  the  circuit  courts,  this  court  by  an  addition- 
al rule  of  practice  in  equity,  adopted  in  October 
Term,1878  [see,  XX.,919],declared  that  "When 
an  appeal  from  a  final  decree,  in  an  equity  suit, 
granting  or  dissolving  an  injunction,  is  allowed 
by  a  justice  or  jud^  who  took  part  in  the  de- 
cision of  the  cause,  he  may,  in  his  discretion,  at 
the  time  of  such  allowance,  make  an  order  sus- 
-pending  or  modifying  the  injunction  during  the 
pendency  of  the  appieal,  upon  such  terms  as  to 
bond  or  otherwise  as  he  may  consider  proper 
for  the  security  of  the  rights  of  the  opposite 
party."  (Rule  98.)  Of  course,  where  the  power 
is  aot  exercised  by  the  court,  nor  by  the  judge 
who  allows  the  appeal,  the  decree  retains  its 
intrinsic  force  and  effect. 

Applying  these  principles  to  the  present  case. 
It  is  clear  that  the  force  of  the  decree  was  not 
affected  by  the  appeal,  although  it  was  in  the 
power  of  the  Special  Term  to  haye  continued 
the  injunction  and  to  have  retained  the  fimd  in 
its  con  trol  in  the  hands  of  the  receiver  had  it  seen 
fit  to  do  so.  Judging  only  from  what  appears  in 
the  record,  we  cannot  refrain  from  oaying  that, 
in  this  case,  the  latter  course  would  have  been 
eminently  proper.  It  would  have  protected  all 
parties  and  produced  injury  to  none.  But  if  the 
court  failed  to  do  what  it  might  properly  have 
done,  such  failure  ought  not  to  be  visited  upon 
the  receiver,  who  was  the  mere  instrument  and 
hand  of  the  court,  and  subject  to  its  order.  It 
was  his  duty  to  obey  the  decree  as  made. 

77i*»  digpoaet  of  the  ease,  and  reguirei  that  the 
decree  appealed  from  s/unUd  be  affirmed,  and  it  i* 
to  ordered. 
True  copy.    Test : 

James  H.  HoKenney,  Clerk,  Bup.  Court,  V.  8. 

ated-m  U.  8.,  099. 


ANNIE  LOUIS, 

e. 

TRUSTEES     OP   BROWN    TOWNSHIP, 

DELAWARE    COUNTY,  OHIO. 

(See  S.  C,  Beporter'B  ed.,  162-168.) 

Purchaser  ofhondt  after  maturity — effectofjvdg- 
ment—a^udicating  dtfendanft  right*. 

1.  One  who  purchases  bonds  after  maturity,  and 
after  a  suit  In  which  they  wei«  decided  ana  ad- 
Judged  to  be  void  in  the  hands  of  the  holder  from 

Nora.— Mandamus  to  eompei  ctty,  totm  or  eountv 
to  levy  tax  to  pay  bonds  or  interest  on  botwte.  See 
note  to  The  Mayor  v.  U.  8.,  76  V.  &,  irrx.,  joi. 
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whom  OiB  pnTChaae  Is  made,  is  bound  by  that  judc- 
ment. 

&  A  Judgment  in  a  mandomu*  case,  as  to  the  lo- 
validity  of  certain  bonda,  is  conclusive  in  a  satne- 
quent  action  as  to  the  questions  decided,  on  tlie  pu- 
ses and  their  inlvies,  in  a  suteeqnent  Ittlsation. 

8.  In  oliancery  Buits,  advene  mteraets  as  brtweeo 
oo-defendantB  may  be  passed  upon  and  decided; 
and  If  the  parties  have  liad  a  hearing  and  an  oppor> 
tunlty  of  asaerthig  their  riirtitB,  ther  are  concluded 
by  tlie  decree  as  far  as  it  aSeots  rights  presented  b> 
the  court  and  passed  upon  by  its  ^oree. 

[No.  8«.] 
Submitted  Oct.  11, 1883.    Decided  Hfox).  B,  188S. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 

The  history  and  facts  of  the  case  appear  fai 
the  opinion  of  the  court.  See,  also,  Hopple  v. 
2'rvstees  of  Brown  Township,  18  Ohio  St,  811; 
EoppU  V.  Bipple,  88  Ohio  St.,  116. 

Messrs.  Geo.  Hoadly,  E.  H.  iobnaem 
and  Edward  Colston,  for  plaintiff  in*  error. 

Messrs.  C.  H.  Seribnerand  f,  S.  Jobm, 
for  defendants  in  error. 

Mr.  Justice  Miller  delivered  the  opinion  c( 
the  court: 

This  is  an  action  on  bonds  and  interest  con- 
poiis  thereto  attached,signed  by  the  Trustees  of 
Brown  Towfiship,  payable  to  the  Spdngfield, 
Mt.  Vernon  and  Flttsburgh  Railroad  Company, 
or  its  assigns,  on  the  first  day  of  October,  1871, 
and  dated  April  20,  1858. 

The  plaintiff  says  she  is  the  owner  and  hold- 
er of  the  bonds  and  coupons,  and  in  explana- 
tion of  her  title  alleges  that  "  After  execution 
and  delivery  of  said  note  to  said  railway  compa- 
ny as  aforesaid,  and  in  the  year  1854,  the  said 
railroad  company  did  indorse  and  deliver  said 
note  and  the  coupons  thereto  attached  to  Brown, 
Collins  and  Brovm,  and  that  said  Brown,  Col- 
lins and  Brown  afterwards  indorsed  and  deliv- 
ered  said  note  and  coupons  to  Richard  B.  Hop- 
ple, and  Richard  B.  Hopple  ^terwards  indoised 
and  delivered  said  note  and  coupons  to  the 
plaintiff,  who  now  holds  and  owns  the  aameL' 

The  defendants  for  answer,  amone  other 
matters,  filed  two  pleas  of  a  former  adjudica- 
tion, in  which  the  bonds  were  declared  to  be 
void,  and  rely  upon  these  in  bar  of  the  action. 

The  first  of  these  pleas,  called  defense  No.  8, 
sets  out  a  suit  by  one  Hiiam  Hippie,  plaintiff, 
against  the  Trustees  of  Brown  Township,  Rob- 
ert B.  Hopple  and  others,  in  which  he  alleges 
himself  to  be  the  owner  of  real  estate  incum- 
bered by  a  mortgage  to  secure  the  payment  of 
the  bonds  on  which  the  present  suit  is  Drought, 
and  that  said  defendants,  among  whom  was  the 
Richard  B.  Hopple  from  whom  plaintiff  in  this 
suit  purcliased  taie  bonds  aforesaid,  asserted  a 
claim  to  his  land  on  account  of  said  moitaun. 
The  plea  further  alleges  that  the  boldera  «  ue 
bonds,  among  whom  was  Richard  B.  Hopide, 
filed  their  answer  and  cross-bill  alleging  the 
bonds  and  mortgage  to  be  valid,  and  prav  that 
the  bonds  and  mortgage  might  be  dedared  to  he 
valid,  and  for  a  decree  of  foreclosure  of  the 
mortgage,  and  that  in  said  croas-biU  said  Ric^ 
ard  B.  Hopple  set  up  as  the  foundation  of  hi* 
prayer  for  relief,  his  ownership  of  the  identical 
bonds  now  set  forth  in  this  action.  In  tbe  suit, 
on  the  mortgage,  which  was  finally  ^mealed 
to  the  Supreme  Court  of  the  State,  Hoppie  and 
the  other  bondholders  failed  and  were  adjudged 
to  pay  costs,  on  the  ground  of  the  want  of  an- 
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thority  In  the  Trustees  of  Brown  Township  to 
issue  the  bonds.  To  this  suit,  the  Trustees  of 
Brown  Township  and  Richard  B.  Hopple  and 
oUier  bondholders  were  parties. 

The  second  plea  sets  forth  an  application  by 
Richard  B.  Hopple,  in  his  right  as  owner  of 
these  bonds,  for  a  writ  of  mandamiu  from  the 
SoMeme  Ck>iirt  of  Ohio,  to  compel  the  Trustees 
of  Brown  Township  to  levy  a  tax  to  pa^  the  in- 
terest on  said  coupons.  To  the  alternative  writ, 
the  Trustees  answered,  denying  the  validity  of 
the  bonds,  and  the  court  decided  that  the  sup- 
posed bonds  and  coupons  were  issued  without 
any  legal  authority,  and  without  any  authoritr 
to  take  stock  in  the  railroad  company  to  which 
they  were  delivered,  and  gave  judgment  for 
costs  against  said  Hopple. 

The  plea  also  avers  that  said  bonds  were  not 
transferred  to  Annie  Louis,  plaintiff,  until  long 
«f  ter  said  bonds  and  coupons  were  due. 

To  these  pleas,  demurrers  were  filed  and  the 
demurrers  overruled,  and  plaintiff  not  desiring 
to  reply  or  plead  further,  judgment  was  ren- 
'derea  for  d^endant. 

Tha  error  assigned  by  plaintiff  is  the  overrul- 
ingof  these  demurrers. 

We  think  the  court  was  right,  upon  the 
plainest  principles  of  jurisprudence. 

The  case  isunembwrrassed  by  the  doctrine  of 
bona  fide  purchaser  of  negotiable  securities,  be- 
cause the  bonds  were  overdue  in  the  hands  of 
Richard  B.  Hopple  when  the  suit  of  Hippie 
against  him  and  others  to  have  them  declared 
void  was  commenced,  the  bonds  falling  due 
October  1,  1871,  and  the  suit  commenced  Octo- 
hex  18  of  that  year,  and  the  cross-bill,  in  which 
Hopple  sought  to  enforce  the  bonds,  was  com- 
menced April  2,  1872.  The  bonds  were,  there- 
fore, past  due  during  the  whole  period  of  that 
litijeation  in  which  they  were  adjudged  to  be 
void  in  his  hands. 

Aa  regards  the  action  of  mandamvt  while 
the  bonds  were  not  overdue,  at  the  time  of  the 
Judgment  against  Mr.  Hopple,  the  plea  express- 
ly avers  that  they  were  overdue  when  plaintiff 
Louis  became  their  owner,  and  as  she  alleges  in 
her  declaration  that  she  bought  them  of  Hopple, 
it  follows  that  they  remained  in  his  hands  from 
the  date  of  the  judgment  onmandamiu  against 
him  until  they  became  past  due.  This  follows 
also  from  the  fact  that  he  asserted  ownership  of 
them  after  they  were  due  in  the  cross-bill  to 
Hippie's  suit. 

The  plaintiff,  therefore,  holding  under  Hop- 
ple by  a  purchase  made  after  the  bonds  were 
due.and  after  the  judgment  in  which  they  were 
decided  to  be  void  in  his  hands,  is  bound  by 
that  judgment,  unless  something  can  be  shown 
whicm  ti&es  the  case  out  of  the  general  rule. 

In  the  mandammi  case  the  plaintiff  was  the 
owner  of  the  bonds,  and  the  present  plaintiff  is 
bound  by  the  pvivi^  of  a  subsequent  holder  of 
them.  The  defendants  in  that  case  are  the  de- 
fendants in  this,  so  that  the  action  is  now  be- 
tween parties  on  whom  that  judgment  is  bind- 

The  only  objection  made  to  this  is,  that  while 
the  statute  of  Ohio  makes  a  jud^ent  on  man- 
damn*  a  bar  to  another  civil  action  where  the 
writ  is  granted,  it  does  not  so  declare  where  it 
is  refused.  The  words  of  the  statute  are  not  pre- 
sented to  us,  nor  any  decision  of  the  courts  of 
that  State  cited  to  sustain  the  proposition. 
109  U.  S.  U.  8.,  Book  87. 


It  is  easy  to  see  why  the  statute  should  de- 
clare that  where  a  party  has  had  a  recovery  of 
what  he  claims  by  a  writ  of  mandamus,  the 
other  party  should  not  also  be  harassed  by  an- 
other action  for  the  same  demand.  But  it  would 
not  follow  that  where  a  mandamiu  was  refused 
on  grounds  which  were  conclusive  against  the 
right  of  plaintiff  to  recover  in  any  action  what- 
ever, that  the  judgment  would  not  be  a  protec- 
tion when  such  other  action  was  brought.  Such 
was  the  case  before  us.  The  ground  of  the 
court's  judgment  in  denying  the  mandamui  was 
not  left  to  Inference,  however  strong  that  in- 
ference might  be  from  the  pleadings,  as  in  the 
case  of  Block  v.  Gomr$.,  99  U.  S.jlse  [XXV., 
491],  but  the  court  declared,  in  the  case  we  are 
now  considering,  in  positive  terms,  that:  "The 
said  supposed  bonds  or  undertaking  and  cou- 
pons in  the  writ  mentioned,  were  issued  by  the 
defendants  without  anv  le^  power  or  author- 
ity ••  •  and  without  any  legal  power  or 
authority  to  make  said  supposed  subscription  to 
the  capital  stock  of  the  railroad  company,  and 
that  said  supposed  subscriptions,  and  said  sup- 
posed bonds  and  coupons,  are  for  said  reason 
absolutely  void,"  and  that  defendants  are  not 
estopped  to  set  up  the  invalidity  of  said  instru- 
ments. 

Here  is  not  only  a  denial  of  the  writ  of  man- 
damus, but  an  adjudication  that  in  the  hands  of 
Hopple  the  bonds  now  in  suit  were  absolutely 
void. 

This  court  has  repeatedly  held  since  JPattmat- 
ter-Gmervt  KendaJV*  Gate,  12  Pet. ,  614,  that  the 
proceeding  in  mandamiu  is,  when  appropriate, 
an  action  at  law  to  recover  money,  and  is  sub- 
ject to  the  principles  which  govern  said  actions, 
and  in  the  case  of  Block  v.  Oomr$.  [supra],  the 
denial  of  the  writ  is  held  to  be  conclusive  in  a 
subsequent  action  as  to  the  invalidity  of  the 
bonds,  though  the  fact  that  the  decision  in  man- 
damus was  based  on  that  ground  is  inferred  from 
the  pleadings,  and  not  from  the  express  lan- 
guage of  the  jud^ent,  as  in  the  present  case. 

We  are  of  opimon  that  the  judgment  of  the 
Supreme  Court  of  Ohio  established  the  fact  that 
the  bonds  and  coupons  were  void  in  the  hands 
of  Hopple,  and  the  judgment  is  conclusive  of 
that  fact  against  his  vendee  and  privy  in  this 
action. 

The  same  result  must  follow  in  the  case  of 
Hippie  V.  T?ie  Board  of  Trustets  and  Richard  B. 
UoppU  and  others.  It  is  argued,  in  avoidance  of 
this  conclusion,  that  the  Iward  of  Trustees  and 
Hopple  being  both  defendants  to  Hippie's  bill, 
no  adversary  contention  on  the  question  of  the 
validity  of  the  bonds  could  have  taken  place  be- 
tween them. 

But  this  view  of  the  case  Ignores  entirely  the 
facts  that  Hopple,  in  filing  his  cross-bill  seek- 
ing to  establish  the  bonds  as  valid,  became  plaint- 
iff, and  made  the  Trustees  defendants,  and  in 
this  manner  raised  the  issue  of  their  validity  be- 
tween himself  and  the  Trustees  directly,  and  it 
was  in  express  terms  decided  against  him.  His 
assigee  of  those  bonds  in  the  present  action 
against  the  same  Trustees,  is  clearly  bound  by 
that  decision. 

But  if  there  had  been  no  cross-bill,  the  fact 
that  both  Hopple  and  the  trustees  were  placed 
as  defendants  in  the  suit  of  Hippie,  does  not  im- 
pair the  conclusive  character  of  the  decree  in 
that  case  as  between  those  parties.  The  present 
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case  is  precisely  aiulogotis  to  that  of  Ooreoran 
V.  Canal  Co.,UV.S.,  741  [XXTV.,  190],  and 
we  ca&Bot  better  express  onr  views  of  this  case 
than  by  a  qnotation  from  the  opinion  in  that: 

"  It  is  said  that  Ck>rcoiHn  and  his  co-trustees, 
the  canal  company  and  the  State  of  Maryland, 
were  all  d^endatU*  to  that  luit,  and  that  a*  be- 
taeenthemnoisttie  wuraietdbytlufileaiington 
tbit  quettion,  and  no  advertaty  proeeedtTtgt  toere 
had.  The  answer  is,  that  in  chancery  suits, 
where  parties  are  often  made  defendants  because 
they  t/ttH  not  join  as  plaintifEs,  who  are  yet  nec- 
essary parties,  it  has  long  been  settled  tnat  ad- 
verse interests  as  between  co-defendants  may  be 
passed  upon  and  decided,  andiftheparUethate 
had  a  hearing  and  an  opportunitj/  of  atterting 
their  rights,  they  are  eonauded  by  the  decree  a* 
far  at  it  affects  rights  presented  to  the  eowt  and 
passed  upon  by  its  decree.  It  is  to  be  observed, 
also,  that  the  very  object  of  that  suit  was  to 
determine  the  order  oi  the  distribution  of  the 
net  revenues  of  the  canal  company,  and  that  the 
Corcoran  trustees  were  made  defendants  for  no 
other  purpose  than  that  they  might  be  bound 
by  that  decree.  And,  lastly,  as  the  decree  did  im- 
doubtedly  dispose  of  that  question,  its  conclu- 
siveness cannot  now  be  assailed  collaterally , on  a 
question  of  pleading,  when  it  is  clear  that  the 
issue  was  fairly  made  and  was  argued  by  Oor- 
coran's  counsel,  as  is  shown  by  the  third  head 
of  their  brief,  made  a  part  of  this  record  by 
stipulation. "  And  in  conclusion  the  court  say : 
"  It  seems  to  us  very  clear  that  the  question  we 
are  now  called  on  to  decide  has  been  already 
decided  bv  a  court  of  com][ietent  jurisdiction 
which  baa  before  it  the  parties  to  the  present 
suit;  that  it  was  decided  on  an  issiM  properly 
raised,  to  which  issue  both  complainant  and  de- 
fendant here  were  ptuties,  and  m  which  the  ap- 
pellant here  was  actually  heard  by  his  own  coun- 
sel; and  that  it,  therefore,  falls  within  the  sal- 
utary rule  of  law  which  makes  such  a  decision 
iinal  and  conclusive  between  the  parties,  and 
that  none  of  the  exceptions  to  that  rule  e^tin 
this  6aae." 

We  are  cf  opinion  that  both  demurrers  toere 
properly  overruled,  and  c^JIrm  the  judgment  of 
the  dnuitCmtrt. 

Mr.  JvsHee  Blatthewa  did  not  sit  in  this 
case. 

True  copy.  Test: 

Jamea  H.  McKennejr,  Clerk,  Sup.  Court,  U.  8. 


Ee  Parte: 
In  the  Matter  of  the  STATE  OF  PENN- 
SYLVANIA, Petitioner. 

(See  8.  C  Beporter^  ed.,  174-im) 

Writ  of  prohibition — correction  of  error. 

].  Where  an  admiralty  court  has  iurtedlotlon  of 
a  vesMl  sued,  and  of  the  subject-matter  of  the  suit, 
it  cannot  be  restrained  by  a  writ  of  prohitiltion 
from  deddincr  all  questions  properly  arlslnir  In  that 
suit,  as  a  claim  for  pilota^re  fcoa  under  a  statute  of 
another  State. 

NOKB.— POoti,  their  aUOiorUu,  duties,  rt^ponttbtt' 
Itu;  rttpamOMity  of  owner  for  Oieir  acts:  right  to 
nototMe.  See  note  to  Thompson  v.  The  Great  Be- 
puWoW  V.  &,  xznL,  U. 


2.  A  supposed  error  in  a  Judgment  of  on  adminl- 
ty  court  on  the  merits  of  an  action  cannot  beoor- 
lected  by  prohibition.  The  remedy,  if  any,  It  by 
appeal. 

[No.  7,  Orig.] 
Argued  Oct.  IS,  1889.        Decided  Aov.  B,  188i. 

APPLICATION  for  a  writ  of  prohibition. 
This  case  arises  upon  the  application  of 
Lewis  C.  Cassid^,  Attomejr-Genetal  of  Penn- 
sylvania, for  a  wnt  of  prohibition  to  the  District 
Court  of  the  United  States,  sitting  as  a  Cwirt 
of  Admiralty. 

The  petition  alleges  that  said  Oommonwoltb 
has  established  a  pilotage  system  for  the  Put 
of  Philadelphia,  and  the  pilots  licensed  by  the 
said  Commonwealth  are  subject  to  the  oontnd 
of  the  Board  of  Wardens  of  the  Port  of  Phil- 
adelphia; that,  by  the  Act  of  February  4, 1840, 
it  is  made  unlawful,  for  any  person  to  nnder- 
take  to  pilot  a  vessel  on  the  Bay  or  River  Dd- 
aware,  without  a  license  duly  granted  by  sdd 
board;  that  by  the  Act  of  June  8,  1881,  sec.  8, 
it  is  provided,  "  That  a  deduction  of  ten  per 
centum  from  the  rates  mentioned  in  section  1 
shall  be  made  when  a  vessel  is  spoken  fint  \if 
the  pUot  inside  of  a  straight  line  drawn  front 
Cape  May  Licht  to  Cape  Henlopen  Light;  bat 
the  vessel  shall  in  every  such  caae  be  exempt 
from  tbe  duty  of  taking  a  pilot  on  her  vovtie 
inward  to  the  Port  of  Philadelphia,  and  the 
vessel  as  well  as  her  master,  owner,  agent  or 
consignee  shall  be  exempt  from  the  duty  of  pac- 
ing ^otage  or  half  pilotage  or  any  penalty 
whatsoever,  in  case,  of  her  neglect  or  refusal  to 
do  so;  that,  on  Apr.  6, 1881,  an  Act  of  the  Bute 
of  Delaware  (P.  L.,  494)  was  duly  passed,  ap- 
pointing a  B(Mrd  of  Pilot  Commiasionas  for 
the  State  of  Delaware,  with  authority  to  gml 
licenses  to  persons  to  act  as  pilots  m  the  Bay 
and  River  Delaware,  and  to  noake  rulei  for 
their  government ;  that  March  8,  1888,  came 
John  P.  Virden,  a  pilot  duly  licensed  umler  tbe 
laws  of  Delaware,  but  not  licensed  by  the  Board 
of  Wardens  of  the  Port  of  Philadelphia,  to  act 
as  a  pilot  for  the  Port  of  Philadelphia,  and  pie- 
sented  his  libel  to  the  District  Court  of  tbe 
United  States  for  the  Eastern  District  ot  Pbui- 
sylvania  in  admiralty,  setting  forth  that  he,  the 
said  John  P.  Virden,  bad  tendered  his  serrioes 
as  a  pilot  to  the  American  biig,  ChariesA 
Sparks,  a  vessel  bound  from  Can&nas  to  FhH- 
ndclidiia  Feb.  2S,  1888,  at  a  pc^t  whidk  b  in- 
side of  a  straight  line  drawn  betweoi  CueM^r 
Light  and  Cape  Henlopen  Liefat,  and  that  the 
eenrices  of  the  said  Jonn  P.  virden  had  been 
refused;  and  claiming  that  he  was  entitled  to 
recover  from  the  said  vessel  the  sam  of  $70i82, 
being  the  amoimt  recoverable  under  the  law* 
of  Itelaware  by  reason  of  the  tender  and  refus- 
al of  his  services;  and  thereupon  the  court  al- 
lowed the  said  libel,  and  caused  the  said  W^ 
Charles  A.  Sparks,  to  be  arrested  in  said  eaoM. 

The  said  cause  coming  on  to  be  heard,  the  aid 
coiut  proceeded  to  decree  in  favor  of  the  wd 
libelant  for  the  full  amount  of  said  claim,  with 
costs.  And  the  Commonwealth  of  Pennsylvania 
suggests  that  such  proceedings  are  witboot  war- 
rant of  law,  and  in  contravention  of  the  laws  c< 
the  said  Commonwealth  of  Pennsylvania;  and 
that  the  Admiralty  Court  of  this  District  had  no 
Jurisdiction  to  impose  on  vessels  bound  to  tb» 
Port  of  Philadelphia,  a  lien  or  pririlega,  t? 
virtue  of  the  laws  of  the  State  of  Ddawiie. 
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Therefore,  the  Common-wealth  of  Pennsyl- 
Tinia  prays  a  remedy,  by  a  writ  of  prohibition, 
to  be  issued  out  of  this  honorable  court,  to  the 
Judge  of  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania, 
to  be  directed,  to  prohibit  him  from  further 
proceeding  in  ^d  cause,  and  from  proceeding 
to  make  or  enforce  any  decree  by  execution  or 
otherwise  in  said  cause. 

Met*r».  H.  O.  Ward,  U.  P.  Heni^  and 
Lams  0.  Camdy,  Atty-Qen.  of  Pennsylvania, 
for  petitioner: 

If  the  district  court  lias  erred  in  pronounc- 
ing the  Delaware  Statute  valid,  it  has  exceeded 
its  jurisdiction  in  enforcing  the  provisions  of 
the  statute  against  the  vessel,  and  die  writ  of 
prohibition  is  the  proper  remedy. 

High,  Extr.  Legal  Rem.,  sees.  780,  781; 
Quimbo  Appo.  v.  People,  20  N.  T.,  681 ;  State 
V.  Bidgea,  2  Bailey,  660;  U.  8.  t.  Fiten,  8  Dall., 
121. 

The  second  question  is,  whether  the  State  of 
Delaware  has  power  to  impose  a  compulsory 
pilotage  law  upon  the  Ports  of  Pennsylvania. 

The  American  law  treats  pilotage  as  a  port 
i^ulation,  so  that  a  vessel  bound  to  a  port  be- 
comes subject  to  the  pilotage  laws  of  that  port 
wherever  she  m^  be.  Sintth  v.  Oondry,  1 
How.,  28 ;  T/ie  O/tina,  7  "Wall.,  68  (74  U.  S., 
laX.,  67);  The  Annapolit,  Lush.,  205;  Oooley 
V.  Warden*,  12  How.,  299;  Gibbon*  v.  Ogden, 
9  Wheat.,  1. 

Meter:  Thomas  F.  Bayard,  Henry 
Fbtnders  and  Ourtie  TttUm,  eontra: 

The  pilotage  laws  of  the  several  States  have 
been  adopted  by  Congress,  and  incorporated 
into  its  legislation.  Wilton  v.  MeNamee,  102  U. 
8.,  674  (XXVL,  284). 

By  the  Act  of  March  S,  1887,  it  is  also  pro- 
Tided:  "  The  master  of  any  vessel  coming  mto 
or  going  out  of  any  port,  situate  upon  waters 
which  are  the  boundary  between  two  States, 
mar  employ  any  pilot  duly  licensed  or  author- 
ized by  the  laws  of  either  of  the  States  bound- 
ed on  such  waters,  to  pilot  the  vessel  to  or  from 
such  port"  R.  S.,  sec.  42S6. 

The  (nymene,  9  Fed.  Rep.,  166;  8.  C,  12 
Fed.  Rep.,  846;  llie  Alzena,  14  Fed.  Rep.,  174. 

Finally,  the  district  court  had  juriKliction  of 
the  vessel  and  the  subject-matter  of  the  ac- 
tion, to  wit:  a  claim  for  pilotage.  This  clum 
it  was  competent  to  hear  and  determine. 

BtparteHagar,  104U.  S.,  620  (XXVI.,  816); 
Ex  parte  Gordon,  104  U.  S.  515  (XXVI.,  814); 
Be  parte  Ferry  Oa.,  104  U.  8.  519(XXVI.,  816. 

Jfr.  OhUfJutUee  Walte  delivered  the  opin- 
km  of  the  court: 

We  are  unable  to  distinguish  this  case  in  prin- 
dple  from  Ex  parte  Hagar,  104  U.  8.,  620 
rXXVI.,  816],  where  it  was  held  on  the  author- 
ity of  iKi^  parte  Gordon,  Id.,  616  [8141,  that  as 
the  admiralty  court  had  jurisdiction  of  the  ves- 
sel sued,  and  of  the  subject-matter  of  the  suit,  it 
ooiUd  not  be  restrained  by  a  vrritof  prohibition 
from  deciding  all  questions  properly  arising  in 
that  suit.  This,  like  that,  is  a  suit  for  pilotage 
fees;  and  the  question  is,  whether  a  statute  of 
Delaware,  under  which  the  fees  are  claimed,  is 
▼aUd.  If  vaUd  In  Delaware  it  is  in  Pennsylva- 
nia, and  the  oooit  sitting  in  Pennsylvania  is  as 
competent  to  decide  that  question  in  a  suit  of 
irhlch  it  has  ]nrisdiction,a8  a  court  in  Delaware. 
t09U.S. 


The  jurisdiction  of  the  court  In  Pennsylvania 
is  no  more  dependent  on  the  validity  of  the  law 
than  was  that  of  the  court  in  Delaware.  The 
subject-matter  of  the  suit  is  a  claim  of  a  Dela- 
ware pilot  for  his  pilotage  fees  ludcr  a  Dela- 
ware Statute,  and  the  sole  question  in  the  case 
is,  whether  the  fees  are  recoverable.  The  ves- 
sel when  seized  was  confessedly  within  the  ju- 
risdiction of  the  court  in  Pennsylvania,  and 
she  was  properly  brought  into  court  to  answer 
the  claim  which  was  made  upon  her.  About 
that  there  is  no  dispute,  as  there  was  at  the 
last  Term  in  Detoe  Mfg.  Oo.  [anfe,  764]  where  the 
question  was  as  to  the  right  of  the  court  in 
New  Jersey  to  send  its  process  to  the  place 
where  the  seizure  was  made.  There  the  ques- 
tion was  as  to  the  jurisdiction  of  the  court  over 
a  particular  place;  here  as  to  the  liability  of  a 
vessel'  confesaedlv  seized  within  the  territorial 
jurisdiction  of  the  court  upon  a  claim  subject 
to  judicial  determination  in  an  admiralty  pro- 
ce<xiing.  The  evident  purpose  of  this  applica- 
tion is  to  correct  a  supposed  error  in  a  judg- 
ment of  an  admiralty  court  on  the  merits  of  an 
action.  That  cannot  be  done  by  prohibition. 
The  remedy,  if  any,  is  by  appeal  If  an  ap- 
peal will  not  lie,  then  the  parties  are  concluded 
by  what  has  been  done.  Congress  alone  has 
the  power  to  determine  whether  the  judgment 
of  a  court  of  the  United  States,  of  competent 
jurisdiction,  shall  be  reviewed  or  not  If  it 
fails  to  provide  for  such  a  review,  the  judg- 
ment st^ds  as  the  judgment  of  the  court  of 
last  resort,  and  setties  fimilly  tiie  rights  of  the 
parties  which  are  involved. 

The  petition  it  ditmiued. 

True  copy.   TMt: 

James  B.  HcEenney,  Clerk,  Supw  Ooort,  V.  S. 


INDIANA  SOUTHERN  RAILROAD  COM- 
PANY, Ap!^., 

V. 

LIVERPOOL,  LONDON  AND  GLOBE  IN- 
SURANCE COMPANY. 


WILLIAM  H.  GUION,  Appt., 
t. 
LIVERPOOL,  LONDON  AND  GLOBE  IN- 
SURANCE COMPANY. 

(Bee  3. 0.,  Beporter'g  ed.,  18S-178.) 

Leave  to  file  erott-biU — retiew  on  the  evidence-- 
appeal,  effect  of — who  may  not. 

1.  Leave  to  file  a  orosB-biU  Is  a  matter  in  the  dls- 
cietlon  of  the  court 

2.  Where  the  evldenoe  has  not  been  sent  up,  and 
no  obJeotlODS  were  made  to  any  of  the  proof,  this 
oourt  cannot  review  the  decree  on  the  ground  tiiat 
it  is  aoalnst  evldenoe, 

&  where  the  bondholders  and  trustees  under  • 
mortgage  take  no  appeal  from  the  decree  as  it  has 
been  entered  and  are  satlsSed  with  It,  this  court  will 
not  on  an  appeal  by  the  mortgagor,  Inquiie  wheth- 
er they  might  not  have  had  more. 


Nora.— JVo  one  but  paittei  to  reeord  can  he  heard 
onappeai  orv/rltof  error.  See  no(«  to  Harrison  y. 
Nixon,  M  IT.  a  (B  Pet),  488. 
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4.  An  appeal  cannot  betaken  from  a  deoiee  In  a 
niit  by  one  who  Is  not  a  party  to  It. 

[Nos.  «,  46.1 
Submitted  Oa.  IS,  18Sa.    'Decided  mit.  6, 1888. 

APPEALS  from  the  CHrcuit  Court  of  «ie  Unit- 
ed States  for  the  District  of  Indiana. 
The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court 

Mestri.  A.  I>.  Roaehe  and  S.  A.  Huff 
for  appellants. 

Mettn.  Ctoorye  Hoadly  and  B.  Hani- 
■OB,  for  appellee. 

Mr.  Chief  Juttiet  W»ite  delivered  the  opin- 
ion of  the  court: 

These  are  appeals  from  the  final  decree  in  a 
suit  brought  by  the  Liverpool,  London  and 
Globe  Insurance  Company  to  foreclose  a  mort- 
age given  bythe  Indiana  Southern  Railroad 
Company  to  William  H.  Swift  and  Samuel  J. 
Tilden,  trustees,  to  secure  an  issue  of  bonds, 
fifteen  hundred  of  which,  amounting  in  the  ag- 
gregate to  $1,600,000,  are  held  by  the  Insur- 
ance Company. 

The  suit  was  begun  in  a  state  court  on  the 
18th  of  June,  1868,  but  on  the  24th  of  Novem- 
ber, 1871,  it  was  removed  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Indiana. 
Among  the  defendants,  when  the  removal  was 
mode,  were  the  Ohio  &  Mississippi  Railway 
Company  and  the  Fort  Wayne,  Muncie  &  Cin- 
cinnati Railroad  Company. 

The  Indiana  Southern  Company  acquired  its 
title  to  the  mortgaged  property  in  Januaiy, 
1866,  by  purchase  at  a  foreclosure  sale  of  the 
property  of  the  Fort  Wayne  &  Southern  Rail- 
road Company.  When  this  purchase  was  made, 
the  railroad  was  in  an  nimnished  condition, 
and  the  Indiana  Southern  Company  itself  aban- 
doned all  work  upon  it  early  in  1»B7.  A  part 
only  of  the  line  was  graded  by  these  Compa- 
nies, and  no  ties  or  rails  were  ever  laid  by  either 
of  them.  The  Indiana  Southern  Company  is 
confessedly  insolvent. 

After  the  proceedings  for  the  foreclosure  of 
the  mortgage  of  the  Fort  Wayne  &  Southern 
Company  had  been  finished,  after  the  mortgage 
bv  the  Indiana  Southern  Company  to  Swift  and 
'niden  had  been  executed,  and  after  the  com- 
mencement of  this  suit  for  its  foreclosure,  the 
Ohio  and  Mississippi  Company  and  the  Fort 
Wayne,  Muncie  &  Cincinnati  Company  each 
purchased  from  the  Fort  Wayne  &  Southern 
Company  a  part  of  the  line  of  that  company, 
the  purchasing  companies  intending  to  use  the 
property  purchased  in  the  construraon  of  their 
respective  roads.  They  claimed  that  the  pro- 
ceedings for  the  foreclosure  of  the  mortgage  of 
the  Fort  Wayne  «fc  Southern  Company  were  in- 
valid, and  that  their  title  by  purchase  from  that 
company  was  superior  to  the  title  of  the  Indi- 
ana Southern  Ck>mpony  and  its  mortgagees. 
Upon  their  purchase  they  each  entered  into  the 
possession  of  their  respective  portions  of  the  old 
line,  and  proceeded  to  construct  and  finish  their 
several  roads  thereon. 

On  the  12th  of  September,  1872,  Swift  and 
Tilden,  the  trustees  of  the  Indiana  Southern 
mortgage,  filed  a  cross-bill  in  the  cause,  the  ob- 
ject and  purpose  of  which  was  to  foreclose  the 
mortgage  for  the  benefit  of  all  bondholders,  and 
to  quet  their  title  as  against  the  adverse  claims 
of  the  Ohio  &  Mississippi  and  Fort  Wayne, 
896 


Munde  &  Cincinnati  Companies.  The  Indiaaa 
Southern  Company  has  never  answered  either 
the  bill  or  the  cross-bill,  and  on  the  24th  of  Sep- 
tember, 1872,  an  order  was  entered  in  doefomi 
that  the  Mil  and  cross-bill  be  taken  as  confessed 
by  that  Company.  On  the  14th  of  November, 
1878,  a  reference  to  a  master  was  ordered,  to  t»- 
certain  and  report  the  amounts  due  to  bond- 
holders on  the  Indiana  Southern  mortgage.  On 
the  18th  of  December,  1878,  the  Ohio  &  Missis- 
sippi and  Fort  Wayne,  Muncie  &  Cincinnati 
Companies  each  filed  answers  to  the  trill  and 
cross-bill,  setting  up  their  respective  titles  and 
what  they  had  done  pending  the  siut  in  the  con- 
struction of  their  roads  upon  and  over  a  part  of 
the  original  right  of  way  and  grading  of  the 
Fort  Wayne  and  Southern  Company.  Before 
this  time,  an  agreement  of  compromise  had  been 
entered  into  between  the  Insurance  Company 
and  the  two  purchasing  railroad  companies,  to 
take  effect  if  all  the  other  parties  in  interest 
should  give  their  assent.  This  assent  does  not 
appear  to  have  been  obtained. 

On  the  21st  of  April,  1877,  the  master  made 
a  report,  stating  the  amotmts  diie  the  sevenl 
bondholders  who  had  proven  thdr  claims  be- 
fore him,  and  on  the  17th  of  May  the  Indiana 
Southern  Company  filed  exceptions  to  all  hit 
allowances.  On  the  2d  of  January,  1878,  the 
same  company  appeared  and  moved  to  set  aside, 
the  order  referring  the  case  to  the  master,  and 
also  for  leave  to  file  a  cross-bill,  the  prayer  of 
which  was,  1,  that  the  Insurance  Company  be 
required  to  tajce  issue  on  the  answers  of  the  two 
railroad  companies;  2,  that  the  Indiana  South- 
ern Company  might  have  leave  to  do  the  same 
thing;  and  8,  that  a  receiver  be  appointed  to 
take  tiie  possession  of  the  property  from  the 
two  oomptmies  and  hold  it  pending  the  suit. 
Leave  to  file  this  cross-bill  was  refused,  but  no 
action  was  taken  directly  on  the  motion  to  set 
aside  the  order  of  reference. 

On  the  2d  of  July,  1879,  William  H.  Onion, 
claiming  to  have  an  interest  in  the  bonds  bdd 
by  the  Insurance  Company,  filed  a  petition  to 
be  admitted  as  a  party  to  the  suit  for  bis  own 
protection.    This  petition  was  denied. 

On  the  28th  of  January,  1880,  both  the  trust- 
ees and  the  Insurance  Company  filed  replica- 
tions to  the  answers  of  the  two  railroad  com- 
panies, and  the  cause  was  thereupon  submitted 
to  the  court,  by  all  the  parties  who  had  appeued 
and  pleaded,  on  .the  original  and  cross-bills,  the 
answers  thereto,  the  replications  and  prooft, 
and  on  consideration  a  decree  was  entered,  find- 
ing due  to  the  Insurance  Company  the  foil 
amount  of  the  bonds  held  by  it,  prindpal  and 
interest,  bebig  more  than  $2,000,000,  and  to  the 
other  parties  who  had  presented  their  claims 
the  sums  reported  in  their  favor  respectively  by 
the  master.  It  then  ordered  a  sale  of  the  mort- 
gaged property,  subject  "  To  the  right  of  the 
Omo  &  Mississippi  Railway  Compcmy  and  the 
Fort  Wayne,  Muncie  &  Cincinnati  Railrosd 
Company,  to  remove  from  said  right  of  way  or 
real  estate  any  ties,  rails  and  other  stroctora 
by  them  respectively  placed  thereon,  or,  bypio- 
ceedings  under  their  power  of  eminent  doiniun, 
to  appropriate  such  portions  of  said  right  of 
way  used  and  possessed  by  them  respectrvdy. 
on  making  compensation  therefor  in  aocoidaoci 
with  law." 

From  this  decree,  the  Indiana  SoutbeniOo*- 
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pany  took  an  appeal,  gMag  security  for  costs 
only.  Ouion  was  also  allowed  an  appeal  on 
giving  bond  and  security  for  costs,  but  the  tran- 
script does  not  show  that  he  ever  gave  the  bond. 
T^e  objections  made  to  the  decree  by  the  In- 
diana Southern  Company  are: 

1.  Because  leave  was  refused  the  Company 
to  file  its  cross-bill. 

2.  Because  the  amounts  found  due  the  respect- 
ive bondholdera  were  not  supported  by  sufficient 
evidence;  and, 

8.  Because  of  the  reservations  in  favor  of  the 
Ohio  &  Mississippi  and  Fort  Wayne,  Mundeft 
Cincinnati  Companies. 

The  objection  of  Ouion  is  that  he  was  refused 
leave  to  become  a  party  to  the  suit. 

Aa  to  the  first  ob jecuon  of  the  RaUroad  Com- 
pany: it  is  sufficient  to  say  that  it  was,  under 
the  circumstances,  clearly  within  the  discretion 
of  the  court  to  refuse  leave  to  file  the  cross-bill. 
The  object  of  the  RaUroad  Company  was  to  get 
replications  to  the  answers  of  the  two  interven- 
ing, or,  as  they  are  called  in  the  argument,  in- 
truding railroad  companies,  and  the  appoint- 
ment M  a  receiver.  The  repUcations  were  after- 
wards filed  by  the  Insurance  Company  and  the 
tnistees,  and  the  case  was  clearly  not  one  in 
which  the  appointment  of  a  receiver  would  have 
been  proper.  If  it  had  been,  no  cross-bill  was 
necessary  to  get  the  appointment  The  Indiana 
Southern  Company  was  a  party  to  the  suit,  and 
could  move  in  that  particular  as  well  without 
as  with  a  cross-bill. 

'  As  to  the  second  objection :  while  this  point 
is  made  in  the  assignment  of  errors,  it  was  not 
mentioned  in  the  argument.  The  evidence  pre- 
sented to  the  master  in  support  of  the  claims  of 
the  several  appearing  bondholders  has  not  been 
eet  up.  The  master  says  they  each  presented 
sworn  statements  of  their  title,  and  also  pre- 
sented and  filed  with  him  their  bonds  and  cou- 
pons. As  no  objections  were  made  to  any  of 
the  proof,  the  claims  were  allowed  as  presented. 
Unoer  these  circumstances,  we  cannot  review 
the  decree  in  this  particular. 

As  to  the  third  objection:  the  Railroad  Com- 
pany has  alone  appealed.  The  bondholders  and 
trustees  under  the  mortgage  are  satisfied  with 
the  decree  as  it  has  been  entered.  The  Rail- 
road Company  has  no  other  property  which  can 
be  subjected  to  the  payment  of  the  balance  of 
the  mortgage  debt  remaining  due  after  the  mort- 
gage is  exhausted,  and  if  the  mortgagees  are 
aausfled  with  the  security  as  it  has  been  ad- 
Judged  to  tiiem,  we  see  no  reason  for  inquiring, 
on  the  suggestion  of  the  Railroad  Company 
only,  at  this  late  day,  whether  they  might  not 
have  had  more. 

The  petition  of  Ouion  was  for  leave  to  appeal 
from  a  decree  in  a  suit  to  which  he  was  not  a 

ry.  We  decided  in  En  parte  Gutting,  94  TJ. 
.  14  [XXIV.,  49],  that  such  an  appeal  could 
could  not  be  t^en.  He  had  applied  for  leave 
to  become  a  i>arty,  but  this  leave  was  not  given. 
So  he  is  not  a  party  to  the  decree  from  which 
be  appeals.  But  if  he  is,  he  has  never  perfected 
atn  appeal  by  giving  the  necessary  security. 

Under  th«  appeal  of  the  Sailroad  Compamy, 
the  decree  %»  affirmed,  and  the  appeal  of  Ouion  it 
dientiMedfor  vant  ofjuritdieiion. 

109  U.  S. 


Mr.  JwHee  Field  did  not  sit  in  this  case  and 
took  no  part  in  its  decision. 
True  copy.   Test : 

James  H.  MoKenney,  Clerk,  Sup.  Oourt,  IT.  B. 


GARRETT  B.  HUNT  bt  al.,  A^ppte., 

«. 

DAVID  D.  OLIVER. 

(Bee  8.  a,  Beporter's  ed.,  177-179.) 

Writ  cf  supersedeas. 

Where  a  decree  appealed  from  finds,  as  a  fact, 
that  land  conveyed  to  another  was  for  the  Joint 
benefit  of  himself  and  the  appellants,  a  writ  of  «u- 
persedou  may  Issue  to  stay  a  writ  of  aasistanoe  Is- 
sued by  the  court  below  to  put  the  appellee  Into 
posseedoD,  although  the  holder  of  the  legal  title  has 
not  appealed, 

[No.  86«.] 
Argued  Oct.  tS,  188S.       Decided  Nov.  B,  188S. 

APPEAL  from  the  Circuit  Court  of  tbeUnited 
States  for  the  Eastern  District  of  Michi- 
gan. 

On  motion  for  the  allowance  of  a  writ  of  «u- 
penedea*. 

The  histoiT  and  facts  of  the  case  appear  in  the 
opinion  of  the  oourt. 

Mr.  Henry  H.  DulBeld,  for  appellants. 

Metsn.  C.T.  Barton.  N.  Wilson  and  Al- 
fred  Bumell,  for  appellee. 

Mr.  Chief  Juitiee  Waite  delivered  the  opin- 
ion of  the  oourt : 

This  is  a  motion  for  a  writ  of  tupereedeae  to 
stay  the  execution  of  a  writ  of  assistance  issued 
by  the  circuit  court,  after  an  appeal  to  this 
oourt,  to  put  the  appellee  in  possession  of  a  part 
of  the  property  involved  in  the  litigation  below. 
The  matmal  facts  affecting  the  motion,  as 
found  and  determined  by  the  circuit  court,  or 
otherwise  shown  by  the  motion  p&pers,  are 
these: 

On  the  17th  of  November,  1866,  Oliver,  the 
appellee,  executed  to  Henry  8.  Cunningham, 
(jurett  B.  Hunt  and  Jacob  Escbelman  a  mort- 

fage  on  certain  lands  in  Michigan  to  secure  a 
ebt  of  $85,000.  Included  in  this  mortgage  was 
the  8.  fr.  i  sec.  12,  T.  29,  N.  R.  8  E.,  containing 
221-j^  acres,  more  or  less,  with  the  saw-mill  and 
other  improvements  thereon.  In  the  summer  of 
1868,  Ohver  owned  and  possessed  other  lands 
incumbered  bv  other  mortgages,  one  to  Calvin 
Haines  and  Philip  K.  B^ney,  and  others  to 
other  parties,  and  he  also  owed  other  debts  to 
other  persons,  which  were  unsecured,  amount- 
ing in  the  aggrenite  to  a  large  sum.  On  the  3d 
of  September,  1868,  C\mningham  assigned  his 
interest  in  the  $86,000  mortgage  to  his  co-mort- 
gagees. Hunt  and  Eschelman,  and  then  took  a 
conveyance  from  Oliver  of  all  his  property,  real 
and  personal,  for  the  purpose  of  assisting  him 
in  dispodng  of  it,  and  realizing  any  surplus  that 
should  rem^  after  his  debts  were  paid.  Among 
other  lands  conveyed  by  Oliver  at  this  time  and 
for tJiispurpose vras frac.  sea  12,  T.  29,  N.  R. 
8  E.  1^  decree  finds  that  Cunningham  took 
this  conveyance  for  the  joint  benefit  of  himself 
and  his  co-mortgagees.  After  this  conveyance 
was  made   Cunningham,  Hunt,  Eschelman, 
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Haines,  Ranney,  George  Robinson  and   Henr 
Bobinson,  formed  a  partnership  to    carry   oi 
lumbering  business  ana  to  cut  the  tixn'ber  upoi 
the  property,  and  manufacture  it.      Hunt  tliei 
proceeded  to  foreclose  the  f86,00O  xnortgHge 
and  purchajsed  the  mortgaged  property  at  tlK 
foreclosure  sale.    After  this,  on  the   IStli  oi 
March,  1878,  Oliver  filed  a  bill  in  equity  In  the 
Circuit  Court  of  the  United  States  for  the  £ast- 
em  District  of  Michigan  ag^nst  Cunnineham, 
Himt,  Eschelman,  Hainea,  Kanney  and  the  two 
Robinsons,  the  object  of  which  was  to  redeem 
the  lands  which  had  been  conveyed  to  Cuniiin^- 
bam  and  to  charge  the  defendants,    as  mort- 
gagees in  possession,  with  the  rents  and  profits 
of  the  property.     Upon  this  bill,  a  final  decree 
was  rendered  on  the  21st  of  September,  1882, 
finding  due  from  the  defendants  to  Oliver  the 
sum  of  141,488.87,  for  which  execution  was  or- 
dered, and  directing  the  defendants  to  "  Stir- 
render  and  yield  up  to  the  complainant  posses- 
sion of  all  lands  tnmsf  erred  by  said  complainant 
to  said  defendant  Cunningham  by  deeos  dated 
September  8, 1868,"  and  to  make,  execute  and 
deliver  to  complainant  good  and  sufficient  con- 
veyances to  transfer  all  their  title  and  interest  in 
and  to  the  land  described  in  said  deeds,  and 
which  should  describe  and  specif  the  lands  as 
follows :  ' '  The  entirety  of  the  fouowing  lands: 
•  *  •  Entire  fractional  sec  13,  Town.  29,  North 
Range  8  East  •  •  •"  From  this  decree.  Hunt 
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and  Eschelman  alone  appealed,  giving  security  i 
for  a  tupertedau.    Upon  section  13  is  a  valuable 
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saw-miU,  but  the  complainant  claims  it  is  lo- 
cated on  the  north  half  of  the  section  and  not 
on  the  south  half.  After  the  appeal  and  tuper- 
$edeas  were  perfected,  Oliver  applied  to  the  cir- 
cuit court  for  a  writ  of  assistance  to  put  him  in 
possession  of  the  north  halt  of  tUs  section,  and  j 
the  writ  was  granted,  on  the  ground  that  as  f^' 
Hunt  had  titie  onlv  to  the  south  half  of  the  sec-  "^^ 
tion,  his  appeal  dia  not  operate  to  stay  the  eze-  ^f 
cution  of  the  decree  as  to  the  north  half.  It  is  '"'' 
to  stay  the  execution  of  this  writ  that  the  present  I  Yf?, 
application  is  made.  I  -^^  ' 

We  think  this  motion  should  be  granted.  The  Pg," 
decree  appealed  from  finds  as  a  fact,  that  al-  '^'^ 
though  the  conveyance  of  Oliver  was  in  form  to 
Cunningham  alone,  it  was  taken  by  him  for  the 
joint  benefit  of  himself  and  his  co-mortgagees, 
that  is  to  say  :  Hunt  and  Eschelman,  the  appel- 
lants.  Such  being  the  case,  it  is  a  matter  of  no 
importance  that  the  legal  title  to  the  north  lialf 
of  section  12  may  not  nave  been  in  either  of  the 
appellants.    As  Cunningham  took  title  to  the 
whole  property  for  them  as  well  as  himself, 
whatever  m  the  decree  affects  that  title  affects 
them  as  well  as  him.    They  have  been  charged 
with  the  entire  amount  realized  from  the  whole 
property,  and  it  is  impossible  to  reach  any  other 
conclusion  from  the  papers  submitted  on  this 
motion,  than  that,  in   the  whole  proceeding 
below,  the  appellants  were  deemed  to  have  been, 
in  equity,  grantees  under  the  deed  to  Cunning- 
ham jomUy  with  him,  and  that  their  rights 
under  the  api)eal  are  to  be  governed  accord- 
ingly. Certamly,  an  appeal  with  rupertedeai  by 
him  would,  on  tiie  face  of  the  papers,  stay  the 
execntion  of  the  writ  of  assistance  now  com- 
plained of  ;  and  if  such  an  appeal  would  bare 
that  effect  as  to  him,  the  present  appeal  must  u 
to  these  appellants. 

A  nrit  of  supersedeas,  tuek  ai  UaAedfw, 
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APPEAL  from  the  Circoit  Court  of  the  United 
States  for  the  Western  District  of  Michigan. 
On  motion  to  dismiss. 

The  histoiy  and  facts  of  the  case  sufficiently 
qipear  in  the  opinion  of  the  court. 

Meitrt.  Frederic  UUbuui  and  L.  D.  Nor- 
rla.  for  appellees,  in  support  of  motion. 
Mr.  R.D.  Mnssey,  for  appellants,  contra. 

Mr.  Chief  Jvttiee  Walte  delivered  the  opin- 
ion of  the  conrt: 

This  is  a  motion  to  dismiss  an  appeal  because 
the  decree  appealed  horn  is  not  a  final  decree. 
The  motion  papers  show  that  the  appellees. 
Meeker,  Brown  and  Brooks,  a  minority  of  the 
stockbolden  of  the  Winthrop  Iron  Company, 
on  or  about  the  12th  of  November,  1881,  filed  a 
hill  in  equity  in  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Michigan, 
against  the  Winthrop  Iron  Company,  the  Win- 
throp Hematite  Companv,  and  certain  directors 
of  the  Iron  Company  wno  were  the  stockhold- 
ers of  the  Hematite  Company,  the  object  and 
purpose  of  which  was  to  set  aside  as  fraudulent 
and  void  the  proceedings  of  the  stockholders  of 
the  Iron  Company  at  a  meeting  held  in  Chicago 
on  the  flnt  of  October,  1881,  and  to  have  a  re- 
eeiyer  appointed  to  take  possession  of  the  prop- 
erty of  the  company  and  manage  its  affairs. 
The  effect  of  the  proceedings  of  the  meeting 
complained  of  was,  as  alleged,  to  authorize  a 
lease  of  the  property  of  the  Iron  Company  to 
the  Hematite  Company  from  and  after  the  first 
of  December,  1882,  for  the  personal  advantage 
of  the  majority  stockholders  of  the  Iron  Com- 
pany regardless  of  the  rights  of  the  minority. 
The  stockholders  of  the  Hematite  Company 
were  also  elected  directors  of  the  Iron  Company 
and  constituted  a  majority  of  the  board.  On 
the  2d  day  of  October,  1882,  the  cause  was  sub- 
mitted to  the  court  upon  the  pleadings,  proofs 
and  arguments  of  counsel.  From  the  proofs  it 
appeared  that,  notwithstanding  the  pendens  of 
the  suit,  the  Iron  Company  had  on  the  80th  of 
November,  1881,  executed  a  lease  to  the  Hem- 
atite Company,  according  to  the  vote  of  the 
stockholders.  On  the  6th  of  AprQ,  1888,  a  de- 
cree was  rendered  which,  in  effect,  adjudged 
that  the  proceedings  of  the  meeting  were  in 
fraud  of  the  rights  ctf  the  minority  stockholders, 
and  that  the  lease  which  had  been  executed  in 
accordance  with  the  authority  then  given  was 
null  and  void,  for  the  fraud  of  the  defendants, 
the  Winthrop  Hematite  Company  and  the  St. 
Clair  Brothers,  the  majority  stockholders  and 
diiectors  of  the  Iron  Company,  in  procuring  the 
flame.  By  the  same  decree,  a  receiver  was  ap- 
pointed to  take  charge  of  and  manage  the  busi- 
nees  of  the  Iron  Company,  evidently  because  a 
majority  of  the  board  of  directors,af  ter  the  elec- 
tion at  the  October  meeting,  were  considered 
onilt  to  control  its  affairs,  as  their  personal  in- 
terests were  in  conflict  with  the  interests  of  the 
Company.  Both  the  Iron  Company  and  the 
Hematite  Company,  as  well  as  the  defendant  di- 
tectois  of  the  Iron  Companv,  were  ordered  to 
forthwith  surrender  and  deliver  to  the  receiver 
mil  the  property  of  the  Iron  Company,  utd  aJl 
'Oonorate  records  andnapers.  The  receiver  was 
fuliV  authorized  to  "Continue  the  management 
■of  tlw  business  of  the  *  •  •  Company,  with 
porwa  to  lease  or  operate  its  mines  and  plants 
untH  the  further  oiuer  of  the  court."    The  de- 
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cree  further  ordered  an  accounting  before  a 
master  by  the  Hematite  Company  and  the  de- 
fendant directors  of  the  Iron  Company,  for  all 
profits  realized  from  the  use  of  the  leased  prop- 
erty after  the  first  of  December,  1882,  the  date 
of  the  beginning  of  the  term  under  the  lease 
which  had  been  set  aside.  There  was  also  an 
order  for  an  accounting  by  the  defendant  direct- 
ors "Concerning  the  ores  mined  by  them,  and 
the  royalty  upon  such  ores  due  and  owing  by 
them  to  the  ♦  •  *  Company,  and  concern- 
ing the  rights  and  obligations  of  the  lessor  and 
lessee,  under  and  according  to  a  lease  mentioned 
in  the  bill,  »  •  •  expiring  on  December  1, 
1882."  At  the  foot  of  the  decree  is  the  follow- 
ing:  "And  the  court  reserves  to  itself  such  fur- 
ther directions  as  may  be  necessary  to  carry 
this  decree  into  effect,  concerning  costs,  or  as 
may  be  equitable  and  just"  From  this  decree, 
the  appeal  was  taken. 

In  our  opinion  the  decree  as  entered  is  a  final 
decree,  witnin  the  meaning  of  section  692  of  the 
Revised  Statutes,  regulatine  appeals  to  this 
court.  The  wholej>urpoee  of  the  suit  has  been 
accomplished.  The  lease  made  imder  the  au- 
thority of  the  meeting  of  October,1881,  has  been 
canceled,  and  the  management  of  the  affairs  of 
the  Company  has  been  taken  from  the  board  of 
directors,  a  majority  of  whom  were  elected  at 
that  meeting,  and  committed  to  a  receiver  ap- 
pointed by  the  court,  plainly  because,  in  the 
opinion  oi  the  court,  the  rights  of  the  loinority 
stockholders  would  not  be  safe  in  the  hands  of 
directors  elected  by  the  majority.  In  order  that 
the  receiver  may  perform  his  duties,  the  defend- 
ants are  required  to  turn  over  to  him  the  entire 
property  and  records  of  the  Company.  The  ac- 
counting ordered  is  only  in  aid  of  the  execution 
of  the  decree,  and  is  no  part  of  the  relief  prayed 
for  in  the  bill,  which  contemplated  nothing 
more  than  a  rescission  of  the  authority  to  exe- 
cute the  fraudulent  lease,  or  a  cancellation  of 
the  lease  if  executed,  and  a  transfer  of  the  man- 
agement of  the  affairs  of  the  Company  from  a 
board  of  directors,  whose  personal  mlerests  were 
in  confiict  with  the  duty  they  owed  the  Corpo- 
ration, to  some  person  to  be  designated  by  the 
court.  The  litigation  of  the  parties  as  to  the 
merits  of  the  case  is  terminated,  and  noth- 
ing now  remains  to  be  done  but  to  carry  what 
has  been  decreed  into  execution.  Such  a  decree 
has  always  been  held  to  be  final  for  the  purposes 
of  an  appeal.  Bostieieh'v.  Brinktrhoff  [ante,  78], 
and  the  cases  there  cited.  In  Forgay  v.  Oonraa, 
6  How.,  204,  it  was  said  by  Chief  JuMeetaaey, 
for  the  court:  "And  when  the  decree  decides  the 
right  to  the  property  in  contest,  and  directs  it  to 
be  delivered  by  the  defendant  to  the  complainant 
*  *  *  and  the  complainant  is  entitled  to  have  such 
a  decree  carried  immediately  into  execution,  the 
decree  must  be  regarded  as  a  final  one  to  that  ex- 
tent, and  authori^  an  appeal  to  this  coiut,  al- 
though so  much  of  the  bill  is  retained  in  the  cir- 
cuit court  as  is  necessary  for  the  purpose  of  ad- 
justing, by  a  further  decree,  the  accounts  be- 
tween die  parties  pursuant  to  the  decree  passed. 
This  rule,  of  course,  does  not  apply  to  cases 
where  money  is  directed  to  be  paid  into  court, 
or  property  to  be  delivered  to  a  receiver,  or 
property  held  in  trust  to  be  delivered  to  a 
new  trustee  appointed  by  the  court,  or  to  cases 
of  a  like  description.  Orders  of  that  kind  are 
frequently  and  necessarily  made  in  the  progress 
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of  a  cause.  Bat  they  are  interlocutory  onl^, 
aud  intended  to  preserre  the  subject-matter  in 
dispute  from  waste  or  dilapidation,  and  to  keep 
it  within  the  control  of  the  court  until  the 
rights  of  the  parties  concerned  can  be  adjudi- 
cated by  a  final  decree." 

Here  the  rights  of  the  Hematite  Company 
and  the  defendiant  directors  of  the  Iron  Com- 
pany have  been  adjudicated  and  definitely  set- 
tled. Their  lease,  which  was  in  reality  the  sub- 
ject-matter of  the  action,  has  been  canceled,  and 
a  delivery  of  the  leased  property  to  the  Iron 
Company  has  been  ordered.  The  complainants 
are  entitled  to  the  immediate  execution  of  such 
a  decree.  The  receiver  to  whom  the  delivery  is 
to  be  made  was  not  appointed  to  hold  the  prop- 
erty until  the  rights  of^the  parties  could  be  ad- 
judicated, but  to  stand,  subject  to  the  direction 
of  the  coiut,  in  the  place  of  and  as  and  for  the 
Corporation,  because,  under  the  circumstances, 
the  Corporation  is  incapacitated  from  acting  for 
itself.  His  position  is  like  that  of  the  guardian 
of  the  estate  of  an  incompetent  person.  He  rep- 
resents the  Iron  Company,  and  a  deli  ve^  of  the 
leaded  property  to  him  is  a  deliverj'  in  fact  and 
in  law  to  the  Company  itself;  that  is  to  say,  to 
the  party  for  whose  use  the  suit  was  prosecuted. 
The  complainant  stockholders  sue  for  the  Com- 
pany, ana  the  delivery  to  the  receiver  is  a  deliv- 
ery to  the  Company  that  has  been  adjudged  to 
be  entitled  to  immediate  possession,  not-with- 
standing the  lease  to  the  Hematite  Company. 
The  de^ndant  directors  have  not  in  form  been 
removed  from  their  office,  but  their  power  as  di- 
rectors has  been  takenf  rom  themand  they  are  no 
longer  able  to  carry  into  effect  the  orders  of  the 
ftockholders  made  in  fraud  of  the  rights  of  the 
minority  at  the  meeting  in  October.  A  new 
officer  has  been  appointra  to  stand  in  the  place 
of  the  directors  as  manager  of  the  afFairs  of  the 
Company.  In  the  words  of  Mr.  Justice  McLean 
in  Craighead^.  Wilton,  18  How. ,201  [69  U.  8., 
XV.,8^1,the  decree  is  final  on  aU matters  with- 
in the  pleadings,  and  nothing  remains  to  be 
done  but  to  adjust  the  accounts  between  the 
parties  growing  out  of  the  opeiations  of  the  de- 
fendants during  the  pendency  of  the  suit.  The 
case  is  altogether  different  from  suits  by  pa- 
tentees to  establish  their  patents  and  recover  for 
the  infringement.  There  the  money  recovery 
is  part  of  the  subject-matter  of  the  suit.  Here 
it  is  only  an  incident  to  what  is  sued  for. 

The  motion  to  diimiu  it  denied. 

True  cx)py.    Tost : 

James  H.  MoKenney,  Clerk,  Sup.  Court,  IT.  8. 


MICHAEL  RETZER,  Plff.  in  Bit., 

«. 

ALFRED  M.WOOD,  Coli,ectob  of  Inter- 

KAL  Revenue. 

(See  B.  a,  Beporter's  ed.,  185-188.) 

JSbpreu  buiinett—defenie  of  Staivte  qf  Limita- 
tion*— action  to  recover  back  taxet. 

*1.  The  idea  of  reerularlty,  as  to  route  or  time  or 
both.  Is  involved  in  toe  words  "express  business^' 
under  section  1(14  of  the  Act  of  June  80, 1864,  ch.  ITB, 
18  Stat,  at  L.,  2T6,  and  those  words  do  not  cover  what 
Is  done  by  a  person  who  carries  ipoods  solely  on  call 

•Head  notes  by  JIfr.  Jtutiee  Bi<AToa>OBi>. 
900 


and  at  special  request,  and  does  not  ran  repdir 
tripe  or  over  regular  routes. 

£  In  the  absence  of  a  statutory  rule  to  tiie  con- 
trary, the  defense  of  a  statute  of  limitations,  wUcb 
is  not  raised  either  in  pleading  or  on  the  trial,  w  be- 
fore Judgment,  cannot  be  availed  of. 

8.  uasuittorecoverbackintemalrevenoetazM, 
tried  by  the  oirouit  court,  wlUiout  a  lury ,  the  com 
havlnr  found  the  facts,  and  held  that  the  taxes 
were  fllegslly  exacted,  but  that  the  suit  was  barred 
by  a  Statute  of  Limitation,  rendered  a  lud«ment  tor 
the  defendant.  On  a  writ  of  error  by  the  plaintiS, 
the  record  not  showing  that  the  Question  as  to  the 
Statute  of  Limitations  was  raised.by  the  pleadinn, 
or  on  the  trial,  or  before  judirment,  and  the  ooDCla- 
slon  of  law  as  totheiUeeallty  of  tbetaxes  bdn(op- 
held,  this  court  reveraed  the  Judgment  and  directed 
a  Judgment  for  the  plaintiff  to  lie  entered  belov. 

[No.  75.] 

Argued  Oct  tJ^,  18SS.        Decided  Not,  U,  1S8S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Soutbem   District  of  New 
York. 

The  history  and  facts  of  the  case  spftax  in 
the  opinion  of  the  court 

Mettn.  Edwin  B.  Smith  and  WiUiam  Bta*- 
ley,  for  plaintiff  in  error. 

Mr.  B.  F.  Phillip*.  8i>lieitor-0«n..  fw  de- 
fendant in  error. 

Mr.  JtttUee  BlateUbrd  delivered  the  opin- 
ion of  the  court: 

This  suit  was  commenced  in  a  court  of  the 
State  of  New  York  and  was  removed  by  the 
defendant  into  the  Circuit  Court  of  the  United 
States  for  the  Soutbem  District  of  New  Yorit 
by  a  writ  of  certiorari.  The  defendant  was  a 
Collector  of  Internal  Revenue,  and  exacted  and 
collected  from  the  plaintiff  at  various  times  in 
the  years  1866,  1867  and  1868,  soms  of  money 
amounting  in  all  to  $61.80,  as  a  tax  of  8  pa- 
centum  on  the  gross  amounts  of  the  plaintiff's 
receipts  from  his  business,  under  the  provisiona 
of  section  104  of  the  Act  of  June  80,  1864,  di. 
178, 13  Stat,  at  L.,  276,  which  enacted  "That 
anv  person,  firm,  company  or  corporation  car- 
rying on  or  doing  an  express  business,  shall  be 
subject  to  and  pay  a  da^  of  three  per  centum 
on  uie  gross  amount  of  all  the  receipts  of  such 
express  business."  The  suit  was  commenced 
Jtme  2,  1874.  The  plea  was  the  general  issue. 
The  Statute  of  Limitations  was  not  pleaded.  A 
jury  having  been  waived  by  a  written  stipula- 
tion of  the  parties,  the  action  was  tried  before 
the  court  without  a  jury.  The  court  found  the 
fact  of  the  dates  and  amounts  of  the  exacti(»is, 
and  these  further  facts:  the  plaintiff's  business 
was  the  carrying  of  goods  between  New  York 
and  Brooklyn,  and  from  one  place  in  the  City 
of  Brooklyn  to  another  place  in  the  same 
city.  He  did  not  run  regular  trips  nor  over 
regular  routes  or  ferries,  but  where  ordered. 
He  had  a  place  in  Brooklyn  where  he  received 
orders  on  a  slate  from  persons  who  wished  arti- 
cles sent  from  there  to  New  York,  and  from 
one  place  in  Brooklyn  to  another  place  in  Brook- 
lyn. The  goods  were  carried  in  wagons.  They 
were  of  a  miscellaneous  cluuwster,  such  as  boxes 
of  dry  goods,  barrels  of  sugar,  rolls  of  sde 
leather,  trunks  and  general  merchandise.  Bit 
business  was  done  solely  upon  call,  and  at  spe- 
cial request,  and,  as  reouested,  he  sent  to  any 
place  in  either  of  said  cities  and  took  banaga 
or  freight  to  any  place  in  either  of  said  otiea 
On  the  28th  of  May,  1878,  be  presoited  to  the 
Commissioner  of  jbitemal  Revenue  a  daim, 
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rapported  by  his  own  oath,  for  the  refunding 
to  him  of  the  moneys  so  exacted  as  taxes.  No 
decitdon  was  ever  made  on  the  claim.  The 
court  found,  as  conclusions  of  law:  1,  that  the 
tax  was  illegally  exacted;  2,  that  the  action 
was  Imrred  by  section  44  of  the  Act  of  June  6, 
1872,  ch.  816,  17  Stat,  at  L.,  257.  AJudgment 
was  rendered  for  the  defendant.  To  reverse 
that  judgment  the  plaintiff  brought  this  writ  of 
error. 

There  is  in  the  record  a  bill  of  exceptions, 
which  shows  that,  after  the  plaintiff  had  given 
evidence  to  establish  the  facts  so  found,  the  de- 
fendant offering  no  testimony,  the  plaintiff  re- 
quested die  court  to  render  judgment  for  the 
plaintiff;  but  the  court  refused,  and  the  plaint- 
iff excepted,  and  the  court  directed  a  judgment 
for  the  defendant,  and  the  plaintiff  excepted. 

We  are  of  opinion  that  the  plaintiff  was  not 
liable  to  this  tax,  because  he  did  not  carry  on 
or  do  an  express  business,  within  the  meaning 
of  the  statute.  Although  he  carried  goods  l)e- 
tween  New  York  and  Brooklyn,  and  from  one 
place  to  another  in  either  city,  he  did  so  solely 
on  call  and  at  special  request.  He  did  not  run 
regular  trips  or  over  regiilar  routes  or  ferries. 
He  was  no  more  than  a  drayman  or  truckman, 
doing  a  job  when  ordered.  The  fact  that  he 
had  a  place  in  Brooklyn  where  orders  could  be 
left  on  a  slate  made  no  difference.  The  words 
"  express  business,"  in  the  statute,  must  have 
the  meaning  given  them  In  the  common  accep- 
tation. An  '  'express  business"  involves  the  idea 
of  regularly,  as  to  route  or  time  or  both.  Such 
is  the  definition  in  the  lexicons.  Whether,  if 
the  plaintiff  had  held  out  to  the  world,  at  any 
plaoe  of  business,  that  he  was  carrying  on  an 
"express"  or  was  doing  an  "express  business," 
oir  had  so  designated  lumsetf  by  inscription  on 
Us  vehicle  or  vehicles,  that  would  have  made 
any  difference,  it  is  not  necessary  to  inquire.be- 
cause  no  such  thing  was  shewn. 

As  to  the  defense  of  the  Statute  of  Limitations, 
it  was  not  pleaded,  nor  brought  to  the  attention 
of  the  court,  as  a  defense,  at  the  trial.  It  was 
not  within  tiie  issue  raised  by  the  plea  of  the 

general  issue,  which  was  the  only  issue  to  which 
^e  stipulation  for  a  trial  by  the  court  extended. 
It  is  well  settled  that,  in  the  absence  of  a  con- 
trary rule  established  by  statute,  a  defendant 
who  desires  to  avail  himself  of  a  statute  of  lim- 
itation as  a  defense,  must  raise  the  question 
either  in  pleading,  or  on  the  trial,  or  before 
Judgment.  Storm  v.  U.  8.,  94  U.  S.,  76,  81 
[XXrV.,  42,  44];  Uptonv.  MeLaughlin,  106 U. 
S..  640]XXyi.,  1197].  Such  was  always  the 
law  in  New  York,  and  no  contrary  rule  was  in 
force  in  New  York,  by  statute,  at  any  time  after 
this  suit  was  brought.  When  the  testimony  at 
the  trial  closed,  and  the  plaintiff  asked  for  a 
lodgment  in  his  favor,  he  was  entitled  to  it.  It 
is  proper  that  the  circuit  cotut  should  be  directed 
to  enter  such  a  judgment.  The  conclusion  of 
law,  by  the  circuit  court,  that  the  tax  was  ille- 
gally exacted,being  a  correct  conclusion.and  its 
conclurion  that  the  suit  was  barred  by  limitation 
being  an  incorrect  conclusion,  it  follows  that 
the  plaintiff  was  entitled  to  judgment  on  the 
facts  found.  The  special  flndmgs  of  fact  were 
equivalent  to  a  special  verdict,  and  the  question 
thereon  was  whether  they  required  a  judgment 
for  the  plaintiff  or  the  defendant.  This  was  a 
matter  of  law,  the  ruling  on  which  can  be  re- 
l©9  U.  S. 


viewed  by  this  court.    Notri*  v.  Jaekton,  9 
WaU.,  125  [76  U.  8.,  XIX.,  608]. 

The  defendant  in  error  asks  that,  if  the  judg- 
ment be  reversed,  the  case  be  remanded,  so  that 
the  Statute  of  Limitations  may  be  pleaded. 
Without  passing  on  the  question  as  to  whether 
the  statute  invoked  would  furnish  a  defense  in 
this  case,  we  are  of  opinion  that  no  ground  ex- 
ists for  the  course  suggested.  The  record  shows 
that  the  defendant's  attorney  had  notice,  by  tlie 
declaration,  that  the  plaintiff's  claim  accrued 
before  a  date  more  than  eight  years  prior  to  the- 
filing  of  the  plea.  Under  sudi  circumstances, 
it  would  not  be  a  fair  exercise  of  discretion  not 
to  hold  the  defendant  to  his  legal  ttatui. 

Tlie  judgment  it  reverted  ana  the  eate  it  re- 
mandedtothe  Oireuit  Court.with  direction*  to  en- 
ter a  judgment  for  the  plaintiff  for  S61.S0,  with- 
ifUereet  according  to  tfie  late  <ff  the  Slate  of  New 
York. 

True  copy.    Test : 

James  B.  HcKennejr,  Clerk,  Sup.  Court,  0, 

ated-iu  V.  &,  las.  ^%. 


CHARLES  A.  SNYDER,  Appt., 
v. 

MORRIS  MARES.  CoUector  of  Internal  Rev- 
enue for  the  DisTBioT  of  LotnsiANA. 

(See  S.  C ,  Beporter's  ed.,  18S-1M.) 

It^unction  againtt  eoUeeting  tax — luitfor  illegat 
taaee*. 

•  A  bni  in  equity  will  not  lie  to  enjoin  a  Collector 
of  mtemal  Bevenue  from  oolleottncr  a  tax  asseasod 
by  the  Commlasloner  of  Internal  Bevenue  asalnst  a 
manufacturer  of  tobaooo,  although  the  tax  is  al- 
leged in  the  bill  to  bave  been  Illegally  assessed. 

[No.  94.] 
Submitted  Nov.  X,  188S.    Decided  Not.  IS,  188S. 

APPEAL  from  the  Circuit  Court  of  theUnited 
States  for  the  District  of  Louisiana. 
The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court 

Meter*.  Wm.  Orant  and  J.  B.  Bouee,  for 
appellant. 

Mr.  Wm.  A.  Haoiy,  Aul.  Atty-Oen.,  for 
appellee. 

Mr.  JutUce  Bl*toI>ford  delivered  the  opin- 
ion of  the  court: 

This  suit  was  brought  in  a  state  court  of  Louisi- 
ana by  the  appellant,  a  tobacco  manufacturer, 
against  the  appellee,  a  Collector  of  Internal  Rev- 
enue, to  obtain  an  injunction  restraining  the  ap- 
pellee from  seizing  and  selling  the  property  of 
the  appellant  to  pay  two  assessments  of  taxes 
against  him,  made  by  the  Commissioner  of  In- 
ternal Revenue,  and  to  have  the  assessments  de- 
clared void.  An  iniunction  having  been  granted 
ex  parte,  the  appellee  removed  the  suit,  by  e«r- 
tiorari,  into  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana,  on  the  alle- 
gation that  it  was  brought  on  account  of  acts 
done  by  the  appellee,  as  such  CoUector,  under 
authority  of  the  internal  revenue  laws  of  the 

*Head  note  by  Mr.  JruMee  Bijitortobd. 
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n.  S.,  XXI.,  68. 
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United  States,  and  to  enjoin  him,  in  his  official 
capacity,  from  enforcing  the  payment  of  assess- 
ments made  against  the  appellant,  under  author- 
ity of  such  laws,  by  executing  -warrants  of  dis- 
traint, as  authorized  by  such  laws. 

After  the  removal  of  the  suit  the  appellant, 
under  an  order  to  reform  his  pleading,  filed  a 
bill  in  equity  In  the  circuit  court.  It  set  forth 
the  assessments,  complained  of  as  being  in  these 
'words: 
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The  bill  also  averred  that  the  assessments  did 
not  show  upon  what  they  were  based  nor  upon 
what  the  taxes  were  claimed  to  be  due  and  were 
void  for  uncertainty  and  unauthorized  by  law, 
and  the  Commissioner  of  Internal  Revenue  was 
without  jurisdiction  to  make  them;  that  the  Ir- 
win &  Snyder  assessment  was  made  more  than 
fifteen  months  after  the  time  which  it  embraced 
had  elapsed,  and  that  was  true,  also,  as  to  a  part 
of  the  Snyder  assessment,  and  the  commissioner 
had  no  authority  to  make  an  assessment  except 
for  a  period  of  time  not  exceeding  fifteen  months 
before  it  was  made ;  that  the  appellant  was  never 
a  member  of  the  firm  of  Irwin  &  Snyder;  that 
he  never  owed  the  amount  of  either  assessment; 
that,  when  he  commenced  the  manufacture  of 
tobacco,  he  gave  a  bond  to  the  United  States  in 
a  penalhr  of  $20,000,  conditioned  that  he  would 
stamp  all  tol»cco  manufactured  by  him,  as  re- 
quired by  law,  and  comply  with  all  the  require- 
ments of  law  relating  to  the  manufacture  of  to- 
bacco, and  the  sureties  thereon  were  solvent,  and 
that,  if  the  United  States  had  any  lawful  daim 
Against  him,  an  action  would  lie  on  the  bond, 
«03 
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tax  Shan  be  maintained  in  anj  court."  The 
addition  of  1867  was  in  pari  materia  with  the 
previous  part  of  the  section  and  related  to  the 
flame  subject-matter.  The  tax  spoken  of  in  the 
firet  part  of  the  section  was  called  a  tax  tub 
modo,  but  was  characterized  as  a  "  tax  alleged 
to  hare  been  erroneously  or  illegally  ass^ed 
«r  collected."  Hence,  when,  on  the  addition  to 
the  section,  a  tax  was  spoken  of,  it  meant  that 
which  is  in  a  condition  to  be  collected  as  a  tax, 
and  is  claimed  by  the  proper  public  officers  to 
be  a  tax,  although  on  the  other  side  it  is  alleged 
to  have  been  erroneously  or  illegBtUy  assessed. 
It  has  no  other  meaning  in  section  8224.  There 
is,  therefore,  no  force  in  the  suggestion  that 
section  3224,  in  speakine  of  a  tax,  means  only 
a  legal  tax;  and  that  an  illegal  tax  is  not  a  tax, 
and  so  does  not  fall  within  the  inhibition  of 
tiie  statute,  and  the  collection  of  it  may  be  re- 
strained. 

The  statute  clearly  applies  to  the  present  suit 
and  forbids  the  granting  of  relief  by  injunction. 
It  is  distinctly  alleged  in  the  bill  that  the  ap- 
pellee claims  uiat  the  appellant  owes  to  the  TJnit- 
«d  States  the  amounts  assessed  for  taxes,  both 
the  tax  assessed  against  the  appellant  and  that 
assessed  gainst  Irwin  &  Snyder.  The  bill  also 
shows  sufficiently  that  the  assessment  had  rela- 
tion to  the  business  of  the  appellant,  as  a  noanu- 
factorer  of  tob(ux»,  and  to  Us  liability  to  tax, 
under  the  internal  revenue  laws  in  respect  to 
sach  business.  The  instructions  of  the  Internal 
Revenue  Department  in  regard  to  the  prepara- 
tion of  assessment  lists  provided,  that  where  an 
assessment  was  reported  against  a  manufacturer 
of  tobacco  for  having  removed  any  taxable  ar- 
tlctes  from  his  manufactory  without  the  use  of 
the  proper  stamp,  or  for  not  having  duly  paid 
such  tax  by  stamp  at  the  time  and  in  the  man- 
ner provided  by  uw,  tiie  entry  in  the  column 
headed  "article  or  occupation"  should  be 
"  Stamp  Tax.  Tob.,"  with  liberty  to  use  the 
initials  "  S.  T."  as  an  abbreviation  for  "  stamp 
tax."  The  instructions  stated  that  "  Tob."  is 
an  abbreviation  for  "tobacco."  Resort  may 
be  had  to  these  instructions  to  show  the  mean- 
ing of  the  abbreviations  in  the  assessment  list 
Read  by  the  light  of  the  instructions,  the  list 
ahows  a  tax  which  the  appellant  might  be  liable 
to  pay,  and  one  which  the  commissioner  had 
general  jurisdiction  to  assess  against  him. 

The  inhibition  of  section  8^  applies  to  all 
assessments  of  taxes,  made  under  color  of  their 
offices.by  internal  revenue  officers  charged  with 
general  jurisdiction  of  the  subject  of  assessing 
taxes  against  tobacco  manufacturers.  The  rem- 
edy of  a  suit  to  recover  back  the  tax  after  it 
is  paid,  is  provided  by  statute,  and  a  suit  to  re- 
strain its  collection  is  forbidden.  The  remedy 
so  given  is  exclusive,  and  no  other  remedy  can 
be  substituted  for  it.  Such  has  been  the  cur- 
rent of  decisions  in  the  Circuit  Courts  of  the 
United  States,  and  we  are  satisfied  it  is  a  correct 
view  of  the  law.  Hotelandy.  Sovle,  Deady,  418; 
PuUan  V.  Kiruinger,  2  Abb.,  U.  S.,  94;  Kobbin* 
T.  Fredand,  14  Int.  Rev.  Rec,  28;  R.  R.  Co.  v. 
Brettyman,  17  Id.,  09; U.  S.  v.  Black,!!  Blatchf^ 
(C.  C),  548;  Kittinger  v.  Bean,  7  Biss.,  60;  XT. 
S.r.  B.  A«>., 4Dill.,  69;  Alkanv.  5feon,  28 Int. 
Rev.  Rec„  851;  KenseU  v.  SUvert,  18  Blatchf. 
<C.  C.Ym.  In ChetUham  v.  V.  S.,  92 U.  8., 85, 
88  [XXrn.,  561,  562],  and  again  in  State  Bail- 
road  Tax  Gate*,  Id.,  676,  618  [XXIII,  663, 678], 
109  U.S. 


it  was  said  by  this  court,  that  the  system  pre- 
scribed by  the  United  States  in  regard  to  both 
customs  duties  and  internal  revenue  taxes,  of 
stringent  measures,  not  judicial,  to  collect  them, 
with  appeals  to  specified  tribunals  and  suits  to 
recover  back  moneys  illegally  exacted,  was  a 
system  of  corrective  justice,  intended  to  be  com- 
plete and  enacted  under  the  right  belonging  to 
the  government,  to  prescribe  the  conditions  on 
which  it  would  subject  itself  to  the  judgment 
of  the  courts  in  the  collection  of  its  revenues. 
In  the  exercise  of  that  right,  it  declares  by  sec- 
tion 8224,  that  its  officers  shall  not  be  enjoined 
from  coUecting  a  tax  claimed  to  have  been  un- 
justly assessed,  when  those  officers,  in  the 
course  of  general  jurisdiction  over  the  subject- 
matter  in  question,  have  made  the  assessment, 
and  claim  that  it  is  valid. 

The  decree  of  the  Oireuit  Court  i$  affirmed. 
True  c»py.    Test: 

James  H.  UcKenney,  Clerk,  Sup.  Court,  V.  S. 


GKOttGE  D.  CRAGIN,  Plff.  in  Err., 

T. 

WILLIAM  8.  LOVELL.  Exr.  of  Eliza  A. 
QniTMAN,  Deceased. 


SAME,  Appt., 

V. 

SAME. 

(See  S.  a,  Beporter'a  ed.,  lM-200.) 

BiU  in  equity  to  avoidjvdgment — note  of  agent — 
liability  of  principal— judgment  on  default, 
tehen  rmmted. 

*1.  A  defendant,  a^mlnst  whom  a  Judgment  has 
been  rendered  on  default  by  a  drouit  Court  of  the 
United  States,  in  an  action  at  law,  cannot  maintain 
a  bill  in  equity  to  avoid  it,  upon  the  ground  that 
the  plaintili  atlaw  falsely  and  fraudulently  alleged 
that  the  parties  were  citizens  of  different  States, 
without  sbowinff  that  the  false  allegation  was  un- 
known to  him  before  the  Judgment. 

2.  Upon  a  net^otiable  promlasoiy  note  made  by  an 
ag^ent,  in  hia  own  name  and  not  disclosing  on  Ita 
face  the  name  of  the  principal,  no  action  lies  against 
the  principal. 

8.  In  an  action  at  law,  the  declaration  alleged  that 
the  plaintiff  sold  land  to  a  third  person,  who  gave 
his  notes  for  the  purchase  money,  secured  by  mort- 
gage of  the  land ;  that  afterwaras  the  defendant,  in 
a  suit  by  him  against  that  person,  claimed  the  own- 
ership of  the  land,  and  alleged  that  the  other  per- 
son, acting  merely  as  his  agent^  Illegally  made  the 
purchase  In  his  own  name,  and  that  he  was  liable 
and  ready  to  i«y  for  the  land ;  that  he  was,  there- 
upon, adjudged  to  be  the  owner  of  the  land,  and 
tookponprwBlon  thereof:  and  that,  by  reason  of  the 

grenusea,  the  defendant  was  liable  to  the  plaintiff 
1  the  full  amount  of  the  notes.  Held,  that  the  dec- 
laration showed  no  cause  of  action,  even  under  arti- 
cle 1890  of  the  Civil  Code,  and  article  86  of  the  Code 
of  Practice  of  Looislana. 

i.  A  Judgment,  rendered  on  default,  upon  a  dec- 
laration setting  forth  no  cause  of  action,  may  be 

*Head  notes  by  Xr.  Juttiee  Qrat. 

Nora.— Undisclosed  prineipal  {(  not  hound  tm  no(« 
or  bOl  of  the  aoent  ttgned  or  drawn  <n  agenVt  oum 
name. 

A  person  not  a  party  to  a  note  or  bill  of  exchange 
cannot  be  made  liable  upon  it  upon  proof  that  toe 
ostensible  party  signed  or  indorsed  as  his  agent. 
Chltty,  Blll8r»;8nemng  v.  Howard,  BlN.T.,3n; 
Meeker  v.  Gughom,  44  N.  T.,  8S1 ;  Barker  v.  Heohs. 
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Oct.  Tkbh, 


revoiMiI  on  writ  of  error,  and  the  oaae  remanded 
with  diieottont  that  Judgment  be  arrested. 

[Nob.  92,  93.]  , 

Argued  Not.  1, 188S.      Decided  Noe.  IS,  188S. 

TN  EBROR  to  the  Circuit  Court  ol  the  United 
J.  States  for  the  District  of  Louisiana.  And, 
APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 

The  history  and  facts  of  the  case  fuller  appear 
in  the  opinion  of  the  court. 

Metwt.  Wm.  Grant  and  J.  D.  Bmtte,  for 
plaintiff  in  error  and  appellant: 

The  general  rule  is  tnat  a  judgment  upon  a 
declaration,  which  does  not  aver  a  promise,  will 
be  set  aside,  even  after  verdict  on  issue  joined. 

Myen  v.  Davit,  6  Blatchf.,  77;  Candler  v. 
Bouiter,  10  Wend.,  488. 

The  law  will  not  create  a  promise  in  plead- 
ing. 

Ifincm  v.  Bland,  8  Smith,  114;  Morri*  y.2/or- 
folk,  1  Taunt,  217;  Buckler  v.  Angil,  1  Lev., 
164. 

An  action  will  not  lie  against  one  person,upon 
a  covenant  which  ptu^wrts  to  have  been  nutde 
by  another. 

Beekkam  v.  Drake,  9  Mees.  &  W.,  79;  apen- 
eery.  Field,  10 Wend.,  88;  Toummid  v.  Hub- 
ha/rd,  4  Hill,  851;  see,  also,  Fhwler  v.  Sftearer,  7 
Mass.,  14;  BluieS  v.  Sftaui,  16  Mass.,  42;  Brin- 
leu  v.  Mann,  2  Cush.,  887,  Kimball  v.  Tucker, 
10 Mass.,  192;  Stackpoley.  Arnold,  11  Mass.,  27. 

In  New  York  and  Massachusetts  the  rule  is 
so  strictly  enforced  that  the  maker  of  a  note, 
who  describes  himself  as  agent  of  a  particular 
person,  is  held  to  bind  bim^lf  and  not  the  prin- 
cipal. 

De  WiU  V.  Walton,  9  N.  Y.,  571;  Barker  v. 
Jni.  Co.,  8  Wend.,  94;  Penie  v.  Stanton,  10 
Wend.,  271;  R.  B.  Co.  v.  Benedict,  5  Grav,  566; 
2aber  v.  Cannon,  8  Met., 456;  Browny.  Pa/rkerr, 
7  Allen,  887;  BraOlee  v.  Olam  Co.,  16 Pick., 847; 
BaM  y.  O'Brien,  12  Gray,  477;  see,  also.  Met- 
ealfy.Wmiame,  104  U.  8.,  93  (XXVI.,  665); 
MoTyer  y.  Steele,  26  Ala.,  487;  Merch.  Bank  v. 
Cent.  Bank,  1  Qa.,  418;  McDonald  v.  Bea/r  Biter 
Co.,  18  Cal.,  220;  Oarriton  v.  0(mbt,  7  J.  J. 
Marsh.,  84;  1  Dan.  Neg.  Inst.,  sec.  803. 

Meiart.  Joseph  P.  Bomor,  W.  8.  Benedict 
and  Francis  W.  Baker,  for  defendant  in  error 
and  appellee: 

It  has  been  held  for  many  vears,  that  if  the 
defendant  dispute  the  allegation  of  citizenship 
in  the  declaration,  he  must  plead  the  fact  in 
abatement  of  the  suit.  

Jonei  V.  Leoffuc,  18  How.,  81  (69  U.  S.,  XV.. 
264);  fVyViey.  Myere,  8  Sawy.,  599. 

The  Term  at  which  the  judgment  had  been 
rendered,  having  expired  before  the  filing  of 


the  appellant's  bill,  the  court  was  powerless  t» 
rfropen  the  judgment  andhadloat  control  of  it 

Bank  v.  Mott,  6  How.,  87;  Orabtree  v.  Xif, 
1  Bond,  664. 

"No  fact  once  tried  by  a  jury  shall  be  other- 
wise reexamined  in  any  court  of  the  Unitol 
States  than  according  to  the  rules  of  the  com- 
mon law." 

U.S.'Const.,  7th  Amend.;  Parmmey.Bedford, 
8  Pet,  488;  Cnm  v.  ffandley,  94  U.  8.,  «ST 
(XXIV.,  217);  Bank  v.  Mote,  6  How.,  87. 

Complainant  has  been  at  fault  and  thas  lost 
all  remedy. 

Orim  V.  Handley  (tupra);  Truly  v.  Wanur,  $ 
How.,  142;  2  Story,  Eq.,  9th  ed.,  sec.  887; 
it  B.  Co.  V.  Neal,  1  Woods,  853;  Scarlet  v.  B. 
R.  Co.,  2 Woods, 621;  Broumy.  BumaViHa.V^ 
U.  8.,  169  (XXIV.,  422). 

"If  anything  be  settied  in  oar  joiisiHiidenoe, 
it  is:  that  one  cannot  be  heard  by  way  of  acticxi 
in  nullity,  to  destroy  a  judgment  fifir  matters 
known  and  in  existence  at  the  time  of  the  insti- 
tution of  the  suit  in  whidi  tiie  judgment  was 
rendered,  even  though,  by  some  neglect,  they 
may  not  have  been  pleaded." 

6u4xeisionofLArea,  81  La.  Aon.,  214;  Any 
V.  £ue,  81La.  Ann.,  287. 

Mr.  Juttice  Gh«y  delivered  the  opinion  of 
the  court: 

These  two  cases  have  been  argued  tog^her. 
Eliza  A.  Quitman,  the  defendant  in  error  and 
appellee,  miving  died  since  the  judgment  be- 
low, William  S.  Lovell,  her  executor,  has  ap- 
peared in  her  stead. 

In  the  action  at  law,8be  filed  a  petition  against 
George  D.  Cragin  in  the  Clrcntt  Court  of  the 
United  States  for  the  District  of  Louisiana,  al- 
leging that  she  was  a  citizen  of  New  York  and 
he  was  a  citizen  of  Louisiana;  that,  on  tiie  Slit 
of  JanuaiT,  1878,  she  sold  a  plantation  to  Or- 
lando P.  :^sk  for  the  price  of  $22,500.  of  which 
the  sum  of  $4,600  was  paid  in  cash,  andforthe 
rest  of  which  nine  notes  of  Fisk  were  given, 
for  $2,000  each,  x>ayable  in  successive  years 
and  secured  bv  a  mortgage  of  the  estate;  that 
Cragin  had  paid  the  first  three  of  the  notes,  and 
t^e  petitioner,  by  foreclosure  and  sale  of  the  es- 
tate under  the  mortgage,  had  obtained  the  sum 
of  $10,447.05,  to  be  credited  on  the  remaining 
notes  under  date  of  May  1,  1874;  and  fnttlMr 
alleging  as  follows: 

"Now  your  petitioner  represents  that  Geone 
D.  (Tragin  is  and  was  the  real  owner  of  aud 
property  and  liable  to  your  petitioner,  for  the 
following  reasons,  viz.: 

That  subsequentiy  to  the  said  purchase  of 
property  by  said  Fisk,  by  a  certain  proceeding 
filed  in  tUs  honorable  court,  tbe  said  Cngin 


Ins.  Co.,  8  Wend.,  M;  8.  C,  80  Am.  Dec,  Ml;  ?ent> 
V.  Stanton,  10  Wend.,  271;  8.  C,25  Am.  Deo.,  HS; 
De  Witt  V.  Walton,  9  N.  T.,  671 ;  Beokham  v.  Drake, 
9  Hees.  *  W.,  79 :  Staokpoto  v.  Arnold,  U  Mass.,  gt ; 
S.  C.  6  Am.  Deo.,  160;  Brtoga  v.  Partridge,  M  N.  Y., 
8G7:  Eastern  B.  B.  Oo.  v.  Benedict,  6  Grav, 8(6. 

There  can  be  no  reoovenr  on  a  note  or  bill  atrataut 
one  whose  name  does  not  appear  upon  It.  When  an 
agent  acts  In  Us  own  name,  be  binds  himself  and 
not  his  principal.  Thomas  v.  Bishop,  2  Str..  96S ;  Al- 
len T.  Colt,  6  BUI,  818 ;  Barlow  v.  Bishop,  1  East,  4SS ; 
B.  C,  8  Esp.,  286 ;  liOadbltter  v.  li^arrow,  5  Haule  ft 
8.,  846. 

An  agent  aooeptlng  a  bill  in  his  own  name  binds 
himself  and  not  his  prindpaL  Bk.  of  Bochester  v. 
Honteath,  1  Denio,  401 ;  8. 0, 48  Am.  Dec,  681. 
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An  agent  is  liable  on  anote  atven  bj  him  In  Us 
prindiral's  name  without  anthontT.  Boartter  v.  Bsa- 
siter,8  Wend.,494;  &  ^24  Am.  Dec,  68:  BaitMt 
V.  Tucker,  104  Mass.,  886;  Duaenberrr  v.  Blia,  > 
Johns.  Oa8»  70;  8.  C,  2  Am.  Dec,  144;  Dung  v.  Par- 
ker, 68  N. T.. 489;  Collen  v.  Wright, 8  bT*  B, NT: 
Hochster  v.  Baruoh,  6  Daly,  44a 

If  an  agent  in  the  course  of  his  agency  sign  a  Ho 
in  his  own  name,  he  and  not  the  pnnctpal  is  Uabta; 
Jopuon  V.  Bichard,I2  J.  * ^20;  Newball  v.  Dim- 
lap,  14 He.,  180:  8.  a. 81  Am.D<ec. 46. 

The  ohaiscter  in  which  a  persca  draws  a  bm  mar 
be  shown  as  between  hlimrtf  and  his  prioctial. 
though  he  may  be  personally  liable  to  ttilrd  penoaa 
Ne  wball  V.  Diinlap,  14  Ife^^ :  8.  CU  81  Am.  Dec  41 
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did  claim  the  entire  ownership  of  the  said  prop- 
trty  and  did  claim  that  the  purchase  made  in 
the  name  of  the  said  Fisk  was  illegally  entered 
in  his  own  name  by  said  Fisk,  who  was  acting 
merely  as  the  agent  of  said  Cragin,  and  that  the 
amount  of  the  purchase  price  of  said  property 
paid  in  cash,  as  well  as  the  first  and  second  notes 
aforesaid,  were  made  by  said  Fisk  with  the 
money  of  said  Ciagin,  and  that,  he,  said  Cragin, 
was  liable  for  and  ready  to  pay  for  said  proper- 
ty; that  thereafter,  in  due  course  of  law  and 
after  proper  proceedings,  the  said  Craoin  was 
adjudged  by  this  honorable  court,  by  final  de- 
cree, to  be  the  owner  of  said  proper^,  and  the 
matters  and  tilings  in  said  petition  contained 
were  found  to  be  true  and  correct. 

That,  pending  said  proceedings,  the  said 
Oeorge  D.  Cragin  was  in  said  case  appointed 
the  receiver  of  the  said  plantation,  so  sold  by 
yonr  petitioner  as  aforestud;  and  that,  acting  as 
such  receiver,  and  subsequently  as  such  owner 
of  said  planlation,  he  did  remove  therefrom  all 
the  movable  property  thereon  and  wliich  existed 
thereon  at  the  date  of  the  sale,  by  your  petition- 
er, to  said  Fisk,  of  a  value  exceeding  |1,000, 
and  did  lay  waste  and  dilapidate  the  said  prop- 
erty, to  benefit  his  adjoining  plantation,  and  to 
the  detriment  of  your  petitioner's  rights. 

Petitioner  farther  avers,  that,  by  reason  of 
the  causes  aforesaid,  the  said  Oeorge  D.  Ciagin 
is  liable  and  indebted  onto  your  petitioner  in 
the  full  amount  of  said  notes,  less  the  credit  due 
as  aforesaid,  for  which  amicable  demand  has 
been  made  without  avail." 

The  record  shows  that  Cragin  was  served 
with  process  in  Louisiana  and,  not  appearing, 
was  defaulted,  and  judgment  was  rendered  for 
the  plaintiff  io  the  sum  claimed,  which  was 
riiown  by  computation  and  agreement  of  coun- 
sel to  be  $6,888.40,  and  the  defendant  sued  out 
«  writ  of  error,  wliich  is  the  first  of  the  cases 
before  us. 

The  other  case  is  an  appeal  from  a  decree  of 
the  same  court,  dismissing  upon  demurrer  a  bill 
in  equity,  filed  by  Quitman  against  Cragin,  to 
annul  and  avoid  the  judgment  aforesaid  and  to 
restrain  the  issue  of  execution  thereon.  The 
bill  set  forth  the  proceedings  in  the  suit  at  law; 
and  its  only  other  material  allegations  were, 
that  the  circuit  court  had  no  jurisdiction  of  that 
voit,  because  both  parties  were  citizens  of  Kew 
York;  and  that  Quitman,  knowing  tliat  fact, 
falsely  and  fraudmently  alleged  Cragin  to  be  s 
citizen  of  Louisiana,  and  illegally  and  unjustly 
obtained  judgment  by  default  against  him. 

It  is  quite  clear  that  the  bill  in  equity  was 
TighUy  dismissed,  because  it  contains  no  ^lega- 
tion that  Cragin  did  not  know,  before  the  judg- 
ment against  him  in  the  suit  at  law,  that  the 
plaintiff  in  that  suit  alleged  that  be  was  a  citizen 
of  Louisiana.  If  he  did  then  know  it,  he  should 
have  appeared  and  pleaded  in  abatement;  and 
«aaity  will  not  relieve  him  from  the  consequence 
of  bis  own  negligence.  Joneiv.  Leoffut.lSHoyr., 
76  mV.  8.,  XV.,  2631;  CWmv.  Handieg.MTS. 
8.,  «53  [XXIV.,  216.]  The  decree  in  them.it  in 
equity  mtut,  theref<rre,  be  affirmed. 

But  it  is  equally  clear  tliat  the  judgment  at 
law  is  erroneous.  The  petition  shows  no  privity 
between  the  plaintiff  and  Cragin.  It  alleges  no 
promise  or  contract  by  Cragin  to  or  wiOi  the 
plaintiff.  The  mere  description  of  the  notes, 
received  1^  the  plaintiff,  as  "  notes  of  Fisk  " 

IM  V.  S. 


does  not  show  tliat  they  were  not  negotiable  in- 
struments, but,  on  the  contrary,  in  uie  connec- 
tion in  which  it  is  used  and  applied  to  notes 
given  for  the  purchase  money  of  land  and  se- 
cured bv  mortgage  thereof,  designates,  as  was 
assumed  by  both  counsel  at  the  argument,  ne- 
gotiable promissory  notes,  bearing  no  name  but 
that  of  Fisk,  as  maker;  and  on  such  notes  no 
action  will  lie  against  any  other  neison.  NatJi 
V.  Tovme,  6  W^.,  689,  708  [72  U.  8..  XVIII.. 
627,  680];  WiUiamt  v.  Bobbin*,  16  Gray  77;  In 
Be  Adantmia  Fibre  Cb.,  L.  R.  9  Ch.,  685; Dan- 
iel&  V.  Bwntuim,  2  La.,  243, 246.  The  case  does 
not  come  within  the  decisions  in  Meehanie^ 
Bank  v.  Bankof  ColunMa,  6  Wheat,  826,  and 
in  MeUxaf-n.Wmame,  104  U.  8.,  98  [XX VL, 
665],  in  each  of  which  the  name  of  the  princi- 
pal appeared  upon  the  face  of  the  note. 

If  the  action  is  treated,  not  as  an  action  upon 
the  notes  themselves,  but  as  an  action  to  recover 
the  amount  of  the  notes,  by  reason  of  a  subse- 
quent agreement  of  Cragin  to  pay  them,  the 
plaintiff  fares  no  better.  The  only  allegations 
touching  the  relation  of  Cragin  to  these  notes 
are  that,  in  a  suit  by  him  against  Fisk,  he  al- 
leged that  Fisk  in  purchasing  the  land  acted 
merely  as  his  agent,  and  that  he  owned  the  land 
and  was  liable  and  ready  to  pay  for  it;  and  that 
he  was,  thereupon,  adjudgea  to  be  the  owner  of 
the  land  and  took  possession  thereof.  If  this 
amounted  to  a  promise  to  anyone,  it  was  not  a 
promise  to  the  plaintiff,  nor  even  a  promise  to 
Fisk  to  pav  to  the  plidntiff  the  amount  of  the 
notes;  but  it  was,  at  tiie  utmost,  a  promise  to 
Fisk  to  x>ay  that  amount  to  him  or  to  indemnify 
him  in  case  he  should  have  to  pay  it.  It  is, 
therefore,  not  within  the  provisions  of  the  Loui- 
siana Codes.dted  in  argument;*  and  the  defend- 
ant is  liable  to  an  action  at  law  by  Fisk  only, 
and  not  by  the  plaintiff.  Nat.  Bk.  v.  Qrand 
Lodge,  98  U.  8.,  128  [XXV.,  75];  Bank  v.  Bice. 
107  Uass.,  37;  WOatOey  Y.Bagan,  6  Rob.  (La.), 
859.  The  fln^  all^^ation  that,  bv  reason  of  the 
causes  aforesaid,  the  defendant  u  indebted  and 
liable  to  the  plaintiff,  is  a  mere  conclusion  of 
law,  which  is  not  admitted  by  demurrer  or  de- 
fault.  EdUis  V.  Biehardeon,  18  Gray,  892. 

The  judgment  having  been  rendered  on  de- 
fault, upon  a  declaration  setting  forth  no  cause 
of  action,  may  be  reversed  on  writ  of  error. 
MeAUitfery.  Kuhn,  96  U.  8.,  87  [XXIV.,  615]; 
BMi*  V.  Biehardtan,  above  cited;  La.  Bank  v. 
Seneeal,  9  La.,  226.    This  court,  on  reversing  a 

Judgment  of  the  circuit  court,  may  order  such 
udgment  for  eitherparty  as  the  justice  of  the 
case  may  require.  R.  8.,  sec.  701 ;  Ins.  Oo.  v. 
Boykin,  12  Wall.,  488  [79  U.  8.,  XX..  442].  In 
the  caseatbar.the  order,f  oUowlngthe  precedent 

*  "A  person  may  also.  In  his  own  name,  make  some 
advantage  for  a  third  person  the  condition  or  con- 
sideration of  a  commutative  contract  or  onerous 
donation ;  and  if  such  third  penon  consents  to  avail 
himself  of  the  advantage  stipulated  in  his  favor,  the 
oootiaot  cannot  be  revolted.^'  Xa,  Oivll  Code,  ISTOi 
art-Uaa  ^^ 

"An  egnltable  action  is  that  whioh  does  not  im- 
mediately arise  from  a  oontraot,  but  from  eqully 
in  favor  of  a  third  person,  not  a  party  to  it,  and  for 
whose  benefit  certain  stipulations  have  been  made ; 
thus,  if  one  stipulated  in  a  Oontraot,  entered  into 
with  another  person,  and  as  an  express  condition  of 
that  contract,  that  this  person  diould  pajr  a  certain 
sum  on  bis  acoountorglve  acertain  thing toathird 
person,  not  a  party  to  the  act,  that  third  person  >ias 
on  equitable  action  against  the  one  who  has  oon- 
traofed  the  oblioation,  to  enforce  the  execution  of 
the  stipulation."   La.  Code  of  Pr.,  art.  8S. 
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of  Staeum  y.  Bmery,  0  Cranch,  321,  will  be 
that  t/te  fudgment  home  be  revened  and  the  etue 
remanded,  viith  direction*  that  judgment  be  ar- 
retted. 

Ordered  aeeordingty. 

Irueoopy.    Test: 

James  H.  MoKenney,  Clerk,  Sop.  Oomt,  IT.  S. 


UNITED  STATES,  Appt., 

V. 

FRAITCIS  A.  GIBBONS.  Jr. 

(Bee  8.  O,  Beporter'a  ed.,  200-20S.) 

Oontraet,  when  explainable— eonttnietion  ef. 

1.  Wberetbelanfraageof  aoontnottoflusoeptlble 
of  two  meanings,  the  meanins  of  the  parties  may 
be  explained  by  the  oircumnanoes  auendlng  the 
tnuuactlon. 

t.  Where,  In  a  oontraotniadetoieplaoe  a  Bovem- 
ment  buUdingr  which  had  been  destroyed  by  fire,  it 
was  agreed  that  the  foundations  and  ortok  walls,  so 
far  as  uninjured,  should  remain,  it  was  the  duty  of 
the  United  States  to  point  out  the  work  deemed  to 
be  sufficiently  uninjured  to  remain,  and  this  was 
performed  by  aUowing  It  to  stand,  and  by  not  di- 
recting tt  to  betaken  down. 

[No.  67.] 
Argued  Oet.  gS.  1883.    Decided  Nov.  It,  188S. 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facts  of  the  case  appear 
in  the  opinion  of  the  court. 

See,  also,  16  Ct.  CI.,  174. 

Mr.  Williaja  A.  Manrjr,  Aut.  Attg-Oen., 
for  appellant : 

In  cases  where  the  language  used  by  the  par- 
ties to  the  contract  is  indefinite  or  ambiguous, 
and  hence  of  doubtful  construction,  the  practi- 
cal interpretation  of  the  parties  tbemselTes  is 
entitled  to  great,  if  not  controlling,  influence. 

Chicago  v.  Sheldon,  9  Wall.,  64  r76  U.  S., 
XTX..  596:  Lotcber  ▼.  Bang$,  2  WaU.,  787  [69 
(J.  S..  XVII.,  769]. 

The  contract,  as  we  have  seen,  expressly  pro- 
hibits any  recovery  for  extra  charge  for  modi- 
fications, unless  agreed  upon  by  the  parties. 
There  could  be  no  such  agreement  except  with 
the  concurrence  of  the  bureau  of  ywnis  and 
docks,  the  channel  through  which  the  Govern- 
ment became  a  party  to  the  contract.      

Hateleini  v.  U.  8.,  96  U.  S.,  689  [XXV., 
607];  Ibrd  v.  U.  8.,  17  Ct  OL,  60;  Vaie  v.  tf. 
8..  14  Ct.  CL,  614. 

Mr.  EnoenTotten*  for  appellee. 

Mr.  Juftiee  Katthewa  delivered  the  opinion 
of  the  court: 

The  principal  question  in  this  case  relates  to 
the  proper  construction  of  a  building  contract 
between  the  parties,  entered  into  May  22, 1866, 
the  United  States  acting  by  Joseph  Smith,  Chief 
of  the  Bureau  of  Tards  and  Docks,  under  the 
authority  of  the  Navy  Department,  for  the  re- 
pair of  the  entrance  buildinra  and  carpenter 
shop  at  the  Norfolk  Navy  Yard,  whidi  had 
been  destroyed  by  fire  in  1861  at  the  outbreak  of 
the  dvil  war. 

The  contract  required  the  appellee  to  furnish. 


Non.— Oral  evidence  osqqiKeaMe  to  turttten  eon- 
Iraels.  See  note  to  Bradley  v.  Wash.,  etc..  Steam 
VaoketOo.,88U.&a8Fet.),M, 
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at  his  own  risk  and  expense,  all  the  maijri^t^ 
and  work  neceasaiy  for  the  rqiairs  of  the  build- 
ings according  to  the  phuw  and  spedflcaticni* 
annexed,  the  entrance  buildings  to  be  cn^r 
completed  and  delivered  withm  one  hundna 
and  twenty  days,  and  the  carpenter  shop  within 
thirty  days,  from  the  date  of  the  contract.  A 
gross  sum  was  to  be  paid  for  the  work  on  eadi, 
partial  payments  to  oe  made  during  the  prog- 
ress of  the  work  upon  the  certificate  of  the  m- 
perintendent,  and  final  payment  when  the  work 
should  be  entirely  completed,  according  to  the 
plans  and  specifications,  and  to  the  satisfacticHi 
of  the  party  of  the  second  part.  It  was  de- 
clared in  the  contract  that  "No  extra  charge  for 
modifications  will  be  allowed,  imless  matoaUr 
agreed  upon  by  the  parties;  and  no  changes  or 
modifications  mutoaDy  a^'eed  upon  by  die 
parties  to  this  contract  shaU  in  any  war  affect 
Ito  validity." 

The  specifications  for  the  entrance  buHdines 
contained  the  following  clause,  upon  wliiS> 
the  case  turns: 

"The  foundations  and  the  biick  walls  now 
standing,  that  were  injured  by  th»flre,  will  re- 
main and  be  carried  up  to  the  height  designated 
in  the  plan  by  new  woA." 

The  contract  was  made  in  punnanoe  of  |ho- 
posals,  invited  by  an  advertisement,  in  which  it 
was  stated  that  "Persons  desiring  to  bid  most, 
necessarily,  visit  the  yard  and  «»imiiiM  the 
present  condition  of  tue  works,  and  can  there 
see  the  plans  and  specifications  to  enable  them 
to  bid  understandingly." 

The  findings  of  fact  by  the  Court  of  Claims 
bearing  on  this  point  are  as  follows: 

"  III.  At  the  outbreak  of  the  late  rdbeUion, 
these  buildings  mentioned  in  Om  contract  were 
burnt,  but  portions  of  the  walls  were  left  stand- 
ing. Prior  to  the  proposals  for  wor^  an  in- 
spection of  these  rragmentary  waDs,  so  left 
standing,  had  been  made  by  the  officers  of  the 
Government  in  charge  of  the  works,  and  those 
portions  of  them  deemed  unfit  to  form  a  part  of 
the  permanent  structure  were  taken  down,  arid 
those  parts  which  were  considered  uninjured 
and  proper  to  be  built  upon  were  left  irtiniH"g 
for  that  purpose.  After  the  agents  of  the  Qo^ 
emmeht  had  prepared  the  waUs,  retaining  the 
portion  which  the  civil  engineer  of  the  navy 
yard  in  charge  of  the  work  supposed  might  w 
used  in  the  new  structure,  the  chief  of  the  bu- 
reau of  yards  and  docks  invited  the  '-"rninm, 
tion  of  bidders  by  the  advertisement  «i»n»w<i 
to  the  petition,  and  the  claimant,  by  his  agent, 
visited  and  saw  the  walls  so  staiiding.  At  the 
time  the  claimant,  by  his  agent,  so  visited  the 
yard  he  was  shown  the  walk  by  a  quartennan 
acting  under  the  dvil  engineer  of  the  yard. 
The  claimant's  agent  asked  if  those  walla  wer» 
to  stand.  The  quarterman  replied  that  they 
were,  so  far  as  he  knew,and  that  Mr.  WiUiams. 
the  master  mason  of  the  yard,  and  Mr.  Wor- 
rall,  the  civil  engineer  of  the  yard,  had  and 
that  they  were  to  stand.  (But  It  does  not  ^>- 
pear  that  the  quartemun  was  anthoriaed  to 
make  such  representatioru  to  the  claimant^a 
agent)  And  the  dvil  engineer  Ukewiae  reps*- 
sented  to  the  claimant's  agent  that  the  pwdcn 
of  the  walls  then  standing  would  lenain  aodba 
used  in  the  new  work.  After  the  dafanantTs 
agent  had  so  visited  the  yard  and  been  shown 
the  walls,  the  claimant  made  Ida  Ud. 

160  U.& 


Digitized  by 


Google 


1888. 


Booth  v.  Tibbraii. 


206-211 


IV.  After  the  dAimant  had  begun  work  nn- 
der  his  contract,  it  was  diacovereid  that  a  por- 
tion of  the  wtklls  still  standing  had  been  so  in- 
jored  by  Uie  fire  as  to  be  unfit  for  building  a 
superstructure  thereon.  Commodore  Hitchcock, 
oommanding  the  naval  station,  thereupon  or- 
dered that  the  walls  he  further  razeed,  and  pur- 
toant  to  his  orders,  about  one  third  of  the  por- 
tion dien  standing  was  taken  down  by  the  claim- 
ant before  proceraing  to  build.  The  effect  of 
this  second  razeeing  was  that  ttie  claimant  had 
to  substitute  new  brick  work  for  that  so  removed ; 
and  the  additional  cost  of  construction  thereby 
thrown  upon  htm  was  the  sum  of  $4,050 ;  and 
for  it  he  has  received  no  remuneration  additional 
to  the  price  named  or  consideration  expressed 
in  the  contract.  It  does  not  appear  that  at  the 
time  Commodore  Hitchcock  ordered  the  walls 
to  be  farther  razeed  the  defendant's  officers 
made  any  pretense  or  claim  that  the  increased 
expense  was  to  be  borne  by  the  claimant  ad  work 
required  by  the  contract ;  nor  does  it  appear 
that  the  dalmant  made  any  objection  to  the 
taking  down  of  the  walls  as  ordered  by  Com- 
modore Hitchcock." 

The  appellee  claimed  compensation  b^ond 
the  contract  price  for  the  additional  cost  of  con- 
struction rendered  necessary  by  rebuildingthat 
portion  of  the  walls  torn  down  by  order  of  Com- 
modore Hitchcock.  The  United  States  con- 
tended that  it  was  covered  by  the  terms  of  his 
contract. 

In  our  opinion  the  Court  of  Claims  committed 
no  error  in  aUowineUie  claim  of  the  contractor. 

The  language  of  the  specifications  is,  perhaps, 
susceptible  of  two  meanings.  According  to  one, 
it  is  as  if  it  read  that  "the  foundations  and  the 
brick  walls  now  standing, "«o /or  a<(A«y  "were 
uniDJured  by  the  fire,  will  remain";  according 
to  the  other  that  "the  foundations  and  brick 
walls  now  ttaadmg,"  being  *ue/i  ai  "were  unin- 
jured by  the  fire,  will  remain."  But,  without 
going  into  any  r^Snements  of  merely  verbal  in- 
terpretation, we  think  the  meaning  of  the  par- 
ties, explained  by  the  circumstances  attending 
the  transaction,  is  sufficiently  plain,  and  de- 
tennines  satisfactorily  their  rmative  rights  and 
obligations. 

It  must  be  conceded,  we  think,  that  it  was 
intended  that  the  old  portion  of  the  work  was 
to  remain  as  part  of  the  new  structure  only  so 
tu  as  it  was  in  fact  fit  to  do  so,  having  refers 
ence  to  the  character  and  nses  of  the  building, 
and  that  the  United  States  had  the  right  to  de- 
termine the  fact  of  fitness.  It  was  clearly  its 
interest  to  do  so,  in  advance  of  bidding,  because 
if  it  reserved  the  right  to  make  the  oeterminar 
tion  at  any  stage  in  the  progress  of  the  work, 
€x  even  at  the  time  of  nn^  acceptance  on  its 
completion,  tiie  whole  risk  of  the  contingency 
would  be  thrown  upon  the  contractor,  who 
oonld  only  indemnify  himself  by  an  increase  in 
the  estimate  of  probable  cost;  and  the  Oovem- 
ment  would  thus  be  compelled  to  pay  for  an  un- 
certain^ which  could  as  well  be  resolved  in 
advance.  The  United  States  having  a  right  to 
determine  the  fact,  it  would  be  reasonable,  hav- 
ing r^nud  merely  to  its  own  interests,  to  do  so 
baore  letting  the  contract.  It  would  be  equally 
reasonable  and  just  to  the  contractor  that  the 
decision  should  be  made  at  the  outset ;  and  as 
the  ri^t  to  make  it  belongs  to  the  proprietor, 
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the  duty  follows  to  exercise  it  so  that  the  con- 
tractor shall  not  be  misled  and  injured. 

Under  the  circumstances  in  the  present  case, 
and  according  to  the  terms  of  the  si)ecification8, 
we  think  it  was  the  duty  of  the  officers  acting 
for  the  United  States,  t£e  right  performance  of 
which  the  Qovemment  assumed,  to  point  out 
to  the  bidders  the  parts  of  the  foundations  and 
walls  which  were  in  fact  so  far  uninjured  as  to 
enter  into  the  new  structure,  and  that  this  was 
actually  done  by  dismantling  and  stripping  the 
burnt  building,  so  that  upon  inspection  of  what 
was  left  standing  the  proposing  contractor 
would  be  able  by  measurement  to  ascertain  pre- 
cisely what  new  work  he  was  to  do  and  be  paid 
for.  To  require  him  to  determine  the  fact  for 
himself  provistooally,  subject  at  any  time  be- 
fore completion  of  the  work  to  have  his  judg- 
ment reversed,  and  to  be  required  in  conse- 
quence to  perform  work  which  he  could  not 
and  did  not  provide  for  in  his  estimates,  would 
be  unreasonable  and  unjust  The  inspection  in- 
vited by  the  advertisement  was  not  for  the  pur- 
pose 01  assisting  the  contractor  to  deteruune, 
subject  to  such  a  condition,  the  question  of  the 
fitness  of  the  standing  walls  to  remain,  but  was, 
as  we  think,  that  he  might  see  as  part  of  the 
plan  of  the  work  what  the  authorized  agents  of 
the  United  States  had  designated  as  intended  to 
remain  in  the  permanent  structure. '  It  was  the 
duty  of  the  United  States  to  poiut  out  the  work 
deemed  to  be  sufficiently  uninjured  to  remain, 
and  this  was  performed  by  allowing  it  to  stand, 
and  by  not  directing  it  to  be  taken  down.  We 
lay  no  stress,  as  the  Court  of  Claims  did  not,  on 
what  was  said  at  the  time  to  tiiat  effect  by  un- 
authorized subordinates.  The  foundation  and 
walls  themselves,  as  left  standing  by  authority 
of  the  proper  officers,  constituted  under  the  cir- 
cumstances a  representation  on  the  part  of  the 
United  States  that  they  had  been  adjudged  to 
be  so  far  uninjured  by  fire  that  they  were  to  re- 
main, upon  the  faith  of  whidi  the  intending 
contractor  was  entitied  to  rely  for  the  purpose 
of  estimating  the  prob^le  cost  of  the  work  to 
be  done. 

Judgment  in  favor  of  the  appellee  was  ren- 
dered by  the  Court  of  Claims  upon  two  other 
claims  for  small  amounts,  in  respect  to  which 
we  do  not  deem  it  necessary  to  say  more  than 
that  it  appears  to  us  the  allowance  was  propiu-. 
The  defense  by  reason  of  the  Statute  of  Limita- 
tions, also  for  the  reasons  alleged  in  the  opinion 
of  that  court,  was,  in  our  opinion,  properly 
overruled. 

The  judffmmt  of  the  (hurt  of  Claimt  i$,  ae- 
eordingl!/,  affirmed. 

Xruecopy.   Test: 

James  H.  HoKenne^,  Oerk,  8np.  Oonrt,  V.  8. 


EDWARD  B.  BOOTH,  Jr.,  xr  Ai-,  Heirs  at 
Law  of  Edwabd  I(.  Booth,  Deceased,  Flff*. 
in  Bit.,  _ 

JOHN  M.  TIERNAKr. 

(See  S.  C  Beporter's  ed.,8()5-SU.) 

Betieu  of  quetHon  cffaet — eopyqfreeordofieed, 

at  endenee— parol  eeidmee  qfmittake. 

1.  Theflndlntrof  tbe  court  without  a  Jarrtliata 
defendant  bad  not  been  poaaened  of  the  land  In  oon- 
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troveTBjr,  by  actual  reddenoe  thereon,  for  a  period 
BuffloieDt  to  bar  tbe  aotloii.  Is  a  oonoluston  of  fact 
whloh  this  oourt  cannot  review,  where  the  eyidenoe 
was  legally  suffloient  to  justity  it 

i.  A  oertifled  copy  from  tbe  proper  recorder's  of- 
floe,  of  the  record  of  an  origiiial  deed,  whloh,  by  a 
clerical  error  described  tbe  land  oonveyed  as  the 
southeast  quarter  instead  of  tbe  northeast  quarter 
of  a  section,  is  admissible  with  evidenoe  to  show  the 
error,  under  astatute  which  provides  thatsuoh  copy 
may  be  read,  with  lilce  effect  as  though  tbe  orierinal 
vas  produced. 

3.  Testimony  of  witnesses  who  have  read  tbe  origr- 

In  aflle  book 


Jnal  deed  and  acopy  of  Its  . 

kept  by  the  recorder,  is  admissible  to  prove  the  al- 
leged mistake. 

[No.  95.] 
Submitted  Not.  1, 1883.    Deeided  Nov.  U,  1883. 

IN  ERROR  to  the  Ciromt  Court  of  the  United 
States  for  Uie  Northern  District  of  Illinois. 
The  history  and  facts  of  the  case  appear  In 
the  opinion  of  the  court. 

Me»»r».'B.  C.Cook  and  Charles  W.  Need- 
luun,  for  plainti&s  lb  error. 

Mestrt.  Wm.  Bnrry  and  Van  H,  HiggiM, 
for  defendant  in  error. 

Mr.  Justice  Matthews  delivered  tbe  opinion 
of  the  court: 

This  was  an  action  of  ejectment  brought  by 
the  defendant  in  error  against  the  plaintiffs  in 
error  to  recover  the  title  and  possession  of  a 
tract  of  land  in  Grundy  County,  Illinois,  de- 
scribed as  the  northeast  quarter  of  section  twen- 
ty-nine (89),  in  township  thirty-two  (32)  north 
of  the  base  line,  and  in  range  eight  (8)  east  of 
the  third  principal  meridian. 

By  stipulation,  the  intervention  of  a  jury  was 
waived  by  the  parties,  and  the  cause  was  sub- 
mitted upon  the  evidence  to  the  circuit  court. 

One  of  the  defenses  relied  on  was  the  Statute 
of  Limitations  of  Illinois,  being  section  4,  chap- 
ter 83,  of  tbe  Revised  Statutes  of  that  State, 
providing  tliat  possession  for  seven  years,  by 
actual  residence  thereon  by  any  person  having 
a  connected  title  in  law  or  equity,  deducible  of 
record  from  the  State  or  the  IJnited  States,  etc., 
should  be  a  bar  to  an  action  brought  for  the  re- 
covery of  lands,  etc. 

Evidence  was  introduced  on  the  part  of  the 
defendant  below,  the  ancestor  of  Uie  plaintiffs 
in  error,  tending  to  prove,  as  was  claimed,  that 
he  had  possessed  the  premises  in  controversy, 
by  actual  residence,  for  seven  years  next  pre- 
c-eding  the  commencement  of  tbe  action;  but 
the  finding  of  the  court  was  that  he  had  not  been 
possessed  by  actual  residence  thereon,  of  the 
land  in  controversy,  for  that  period. 

This  finding  although  excepted  to  and  alleged 
as  error,  is  a  conclusion  of  fact  which  we  can- 
not review.  No  exceptions  appear  on  the  record 
to  tbe  rulings  of  tiie  court',  upon  any  questions 
relating  to  me  evidence  upon  this  point  and  it 
cannot  be  claimed  that  the  evidence,  as  stated 
in  the  bin  of  exceptions,  was  not  legally  suf- 
ficient to  justify  the  conclusion  reached  by  the 
court.  No  error  inlaw  can,  therefore,  be  pred- 
icated of  this  conclusion  of  fact. 

On  the  trial  it  was  admitted  that  Ibzan  Lacey, 
the  common  source  of  title,  derived  title  to  the 
premises  in  controversy  from  the  United  States 


Nora.— JBvtdenee  of  lost  paper  and  secondary  et)<- 
dence  of  tt»  eontenU.  See  note  to  Bouldln  v.  Hassle, 
»  (7.8.(7  Wheat.),  122. 

Efeet  of  reftual  to  produce  or  destruction  of  paper. 
Bee  fiote  to  Hanson  v.  Eustace,  48  (7.  S.  (2  How.),  H8. 
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In  1889,  and  a  power  of  attorney  from  Lacey 
and  wife  dated  April  20,  1889,  to  Joel  Wicks. 
authorizing  him  to  sell  and  convey  the  premises 
was  proved.  It  was  further  admitted  that  an 
original  deed  from  Lacey  and  wife  by  Wiclts, 
tbefr  attorney  in  fact,  to  Alva  Newman,  dated 
May  6,  1840,  had  been  lost  and  it  was  proved 
that  it  was  not  in  the  power  of  the  plaintiff  to 
produce  it,  and  that  it  had  not  been  intention- 
ally destroyed  or  disposed  of  for  the  purpose  of 
introducing  a  copy  thereof  in  place  of  tbe  orig- 
inal. 

The  plaintiff  below  then  offered  in  evidence 
a  certified  copy  from  the  proper  recorder's  of- 
fice, of  the  record  of  said  original  deed,  which, 
however,  described  the  land  conveyed  as  tbe 
tcmt/ietut  quarter  of  section  twenty-nine,  etc., 
instead  of  the  northecut  c^uarter  of  that  section; 
but  counsel  for  the  plaintiff  stated  in  connection 
with  the  offer  that  there  would  be  offered  other 
evidence  tending  to  show  that  there  was  a  cler- 
ical error  in  the  description  of  the  land  as  en- 
tered upon  the  record  and  contained  in  the  coot. 
and  tlutt  it  should  be  the  northeoit  instead  of  the 
eoutkeatt  quarter  of  the  section. 

To  the  introduction  of  this  certified  copy,  ob- 
jection was  made,  because  it  did  not  describe 
the  land  in  controversy  and  because  no  eviduice 
was  admissible  to  prove  and  correct  any  alleged 
mistake. 

The  ground  of  this  objection  is  stated  to  be 
that  the  Statute  of  Illinois,  Laws,  1861,  p.  174, 
sec.  1,  in  force  at  the  time  authorizing  the  rec- 
ord of  %  deed  or  a  certitied  transcript  from  the 
record,  to  be  used  as  evidence  onatriallnpisoe 
of  a  lost  original,  provided  that  it  mig^t  be  read 
in  evidence  "With  like  effect  as  though  the  orig- 
inal of  such  deed,  conveyance  or  }tber  writing 
was  produced  and  read  u  evidence;"  and  that 
as,  in  this  case,  if  the  original  had  been  pro- 
duced, no  evidence  would  be  admitted  to  prove 
and  correct  the  alleged  mistake  in  the  dracrip- 
tion  of  the  premises  conveyed,  none  can  be  ad- 
mitted to  prove  and  correct  sach  a  mistatke  in 
the  record  or  transcript 

The  court  overruled  the  objection  and  admit- 
ted the  certified  copy  of  the  deed  in  evidoioe, 
reserving  tbe  question  upon  the  subsequent  evi- 
dence to  be  offered,  for  the  purpose  of  proving 
and  correcting  the  alleged  mistake.  Such  evi- 
dence was,  in  tbe  further  progress  of  the  trial, 
admitted,  on  which,  as  a  conclusion  of  fact, 
the  court  found  that  the  land  actually  described 
in  the  lost  deed  was  that  in  controverav;  and 
thereon  judgment  was  given  for  the  {daintiff 
below.  Exceptions  were  taken  to  the  mlings 
of  the  court  admitting  the  evidence  subseqanl- 
ly  offered  as  to  the  mistake  in  the  descriptioa. 
upon  the  ground  of  its  competency,  wbicnwiU 
be  hereKFter  considered.  The  general  quration 
raised  by  the  exception  to  the  introductkw  ct 
the  certified  copy  from  the  record,  is  whether 
evidence  of  any  description  is  adnussiUe  for 
such  a  purpose. 

The  ruling  of  the  circuit  court  on  this  point 
was  correct.  The  language  of  the  Matute  was 
intended  merely  to  declare  that  the  record  ci  ft 
deed  or  a  transcript  from  the  record,  though  a 
copy  only  and,  therefore,  in  its  nature  merdy 
secondary  evidence,  should  nevertheless  have 
the  same  effect,  when  competent  as  evidence  at 
all,  as  the  original  itself,  if  it  had  been  pro- 
duced, upon  ^e  determination  of  the  imtm  to 
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be  tried.  It  was  not  intended  to  declare  that 
the  record  or  a  copy  from  it  should,  in  lawjje 
•a  original  instrument  for  all  purposes.  The 
presumption  is  tliat,  as  public  officers  generally 
perform  their  proscribed  duties  accuratelr,  the 
record  and  all  COTtifled  transcripts  from  it  will 
he  true  copies  of  the  original;  but  they  are  none 
the  less  copies  on  that  account  and  are  made 
evidence  only  in  lieu  of  the  original,  and  on  the 
grounds  on  which  secondary  evidence  is  per- 
mitted to  be  g:iven.  And  there  is  noUung  in 
the  statute,  either  expressed  or  implied,  which 
forbids  the  party  from  showing,  by  extrinsic 
proof,  otherwise  legitimate,  what  the  contents 
of  the  lost  original  really  were,  where  it  is 
shown  tliat  the  record  itself,  or  a  copy  from  it 
is  not  a  true  copy.  By  the  very  terms  of  the 
statute,  the  record  of  a  deed  is  not  original  evi- 
dence, for  it  can  be  used  only  on  proof  of  the 
loss  of  the  original  deed,  or  that  tne  latter  can- 
not be  produced  by  the  party  oSeiina  the 
IHt>of ;  and  the  object  of  the  statute  evidently 
was  to  require  recording,  in  tlie  first  place,  as 
notice  to  subsequent  purchasers;  and  in  the 
second,  to  supply  a  convenient  statutory  mode 
fnd  instrument  of  secondary  evidence.  Its 
whole  effect  can  lie  accompushed,  without  in 
any  manner  displacing  or  superseding  the  com- 
mon law  principles  wliich  authorized  other 
modes  of  provinig  the  contents  of  lost  deeds 
and  other  instruments.  It  is  in  this  light  that 
the  statute  lias  been  viewed  and  treated  bv  the 
SuTOeme  Court  of  Illinois.  Boteman  v.  Wettiff, 
89  JDl.,  416.  In  NatUnger  v.  Wart,  41  Dl., 
245,  it  was  decided  tliat  a  deed,  propierly  exe- 
cuted and  acknowledged  but  recorded  with  a 
misdescription  of  the  premises,  would  protect 
the  grantee  against  subsequent  purchasers  and 
incumbrancers.  But  how  could  Uiis  be,  unless 
tlie  par^  were  at  liberty  to  prove  the  mistake 
in  tl^  record,  either  by  the  production  of  the 
mig;imd  or,  in  case  of  its  loss,  by  other  compe- 
tent secondary  evidence?  This  is  wliat  hap- 
pened in  Nixon  v.  Gobleigh,  53  HI.,  887.  There 
the  plaintiff  in  electment,  to  prove  his  title, 
relied  on  a  deed,  mned,  as  he  claimed,  "  Sam- 
uel H.  TorrilL"  The  original  not  being  in  his 
power  to  produce,  he  offered  a  certifiM  copy 
from  the  record.  It  purported,  however,  to  M 
signed  by  "James  H.  Turrill."  Against  the 
objection  of  the  defendant,  he  was  allowed  to 
prove,  by  parol  evidence,  that  the  original  was 
signed  bv  the  name  of  Samuel  H.  Turrill.  The 
court  said:  "  This  renders  it  morally  certain 
that  the  recorder  made  a  mistake  in  transcrib- 
ingthe  original  upon  his  records." 

The  same  construction  was  given  to  a  statute 
of  Alatiama,  the  meaning  of  which  cannot  be 
distinguished  from  the  Statute  of  Illinois,  by 
the  Supreme  Court  of  that  State  in  Honey  v. 
l%orp»,  28  Ala.,  350,  where  the  very  point  was 
mled,  that  parol  eWdence  was  admissible  to 
show  tliat  a  deed  was  not  correctly  recorded. 
And  the  same  principle  was  adjudged  in  Wis- 
coinain,  in  Bexmith  v.  Jone»,  18  Wb.,  681,  and 
in  New  Hampshire,  in  Welk  ▼.  Iron  Co.,  48 
N.  H..  884. 

The  next  question  relates  to  the  competency 
of  the  evidence  admitted  by  the  court  to  prove 
the  mistake  in  the  record  of  the  deed,  and  the 
correct  description  of  the  property  as  contained 
in  the  original. 

This  was  in  substance  as  follows:  first,  the 
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testimony  of  certain  persons  tending  to  prove 
that  they  had  seen  the  original  deed,  ana  that 
it  described  the  land  conveyed  as  identical  with 
that  in  controversy;  second,  a  certified  copy 
from  an  entry  or  file  book  kept  by  the  Recorder 
of  La  Salle  County,  in  which  the  land  was  situ- 
ate at  tiie  time  the  conveyance  was  made  by  the 
attorney  of  Lacey  to  Kewman,  of  a  memoran- 
dum made  by  the  recorder,  showing  the  date 
of  the  receipt  of  the  deed  for  record,  the  names 
of  the  grantor  and  grantee,  the  hour  of  its  re- 
ceipt, the  nature  of  uie  conveyance,  the  date  of 
its  execution,  and  the  location  of  the  land  con- 
veyed, under  which  head  the  premises  are  de- 
scribed as  the  "N.  B.  i  8. 3»,  T.  82  N.,  R.  8  E. 
8dP.  M.;"  third,  a  transcript  from  the  land- 
office  at  Springfield,  Illinois,  in  which  office 
was  contained  ue  records  of  the  entry  of  the 
land  in  controversy,  showing  Jeddiah  Wooley 
entered  the  N.  £.  i  29,  82,  8,  on  August  8th, 
1885,  and  that  he  did  not  enter  the  8.  E.  i  of 
said  section;  abo  a  receipt  from  the  land-office 
at  Chicago,  Illinois,  in  wnich  office  the  land  in 
controversy  was  sold,  dated  Aiu^  8, 1885,  for 
$200  from  Jeddiah  Wooley,  St.,  in  full  pay- 
ment of  theN.  E.  i  sea  29,  town.  83  N.,R.  8 
east  of  8d  principal  meridian,  being  the  land  in 
controversy,  upon  wliich  receipt  was  a  memo- 
randum indorMd  in  the  handwriting  of  Joel 
Wicks,  who  was  dead  at  the  time  of  the  trial, 
as  follows:  "  Sold  this  to  Alva  Newman,  May 
6. 1840."  But  it  is  recited  in  the  bill  of  excep- 
tions that  the  court  did  not  decide  that  the  last 
mentioned  memorandum  and  a  memorandum 
on  the  copy  of  the  deed  of  May  0, 1840,  from 
lACey  to  Kewman,  that  "  this  land  was  entered 
by  Jeddiah  Wooley,  August  8,  1836,"  were 
either  of  them  conipetent  evidence. 

The  evidence  offered  and  objected  to  was, 
we  think,  competent.  The  testimony  of  wit- 
nesses who  had  read  the  original  deed,  as  to 
their  recollection  of  its  contents,  was  direct  evi- 
dence of  the  fact;  and  the  copy  of  the  registry 
of  the  deed,  as  entered  in  the  file  book,  was  a 
copy  of  an  official  entry,  made  in  a  book  of 
public  records  required  to  be  kept  by  the  re- 
corder, and  which  constitutes  the  first  step  in 
the  process  of  recording.  The  statute  requires 
that  every  recorder  shaS  keep  "  an  entry  oooIe, 
in  which  he  sliall,  immediatelv  on  the  receipt 
of  any  instrument  to  be  recorded,  enter,  in  the 
order  of  its  reception,  the  names  of  the  parties 
thereto,  its  date,  the  day  of  the  month,  hour 
and  year  of  filing  the  same,  and  a  brief  descrip- 
tion of  the  premises,  indorsing  upon  such  in- 
strument a  number  corresponding  with  tlio 
number  of  such  entry."  R.  S.  BL.  1845,  p.  483, 
sec.  7;  L.  1847,  p.  69,  sec.  1;  L.  1869,  p.  3,  sec. 7. 

All  these  items  of  evidence  tended  to  prove 
the  alleged  mistake  and  what  was  the  correct 
description  of  the  premises  conveyed  in  the  lost 
original  deed,  and  were  entitled  to  be  con- 
sidered, la  connection  with  the  certified  copy 
of  the  record  of  the  deed  itself,  as  secondary 
evidence  of  its  contents.  In  admitting  and 
considering  them,  the  circuit  court  committed 
no  error;  what  effect  should  be  given  to  them, 
singly  or  together,  was  for  that  court,  to  whom 
the  cause  had  been  submitted,  alone  to  de- 
termine. 

We  fmd  no  error  in  the  record,  and  the  judg- 
mtntuoffirmed. 

Truem^y.   Test:  

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  8. 
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SUPBBMB  COUBT  OF  THB  UHITED  StATBS. 


Oct.  TxBit, 


NEW  ORLEANS  NATIONAL  BANKING 
ASSOCIATION,  MRS.  ANNA  GOODWIN 
OILMOUR  BT  AU,  AppU., 

9. 

JOHN  L  ADAMS,  JAY  L.  ADAMS,  WILL- 
IAM H.  REQNAUD  BT  Ai. 

(See  8. 0.,  Beporter's  ed.,  211-ZU.) 

Mortgage,  what  it— an  agreemerU  it  nei. 

L  Although  no  precise  form  of  woidsliDeoeaBaiy 
to  ooDStltute  a  mortgage,  yet  there  must  be  a  pres- 
ent purpose  of  the  mortgagor  to  pledge  Us  land  for 
the  payment  of  a  sum  of  money  orthe  perf oimanoe 
of  some  other  act,  or  it  oannot  be  construed  as  a 
mortgage. 

2.  A  purchaser  of  premises  at  a  morigage  fore- 
closure sale  cannot,  by  agreement,' keep  ailTe  and 
in  force  such  mortgage  after  it  has  been  foreclosed, 
as  security  for  the  purchase  money ;  such  agree- 
ment Is  not  a  mortgwe. 

[No.  91.] 
Argued  Oct.  SI,  1881.      Decided  Not.  U,  1S8S. 

APPEAL  from  the  CircnitCourt  of  the  United 
States  for  the  District  of  Louisiana. 
The  history  and  facts  appear  in  the 

Statement  of  the  case  liy  Mr.  Jtittiet  Woods: 
In  equity.  The  facts  as  they  appear  from 
the  pleadings  and  evidence,  were  as  follows:  a 
firm  doing  business  in  Louisiana  under  the  name 
of  Tucker  Brothers,  on  February  94,1860,  made 
and  delivered  their  promissory  note  of  that  date, 
for  |6,000,  parable  February  15,  1860,  to  the 
Bank  of  New  Orleans, vhich  afterwards,  by  virt- 
ue of  the  provisions  of  the  "Act  to  Provide  a  Na- 
tional Currency,"  etc.,  passed  June  8,  1864,  be- 
came a  national  bank  under  the  name  of  the  New 
Orleans  National  Banking  Association.  Tucker 
Brothers,  on  the  same  day,  executed  three  other 
notes,  for  |6,000,  one  of  them,  payable  to  God- 
frey Bamsley,  falling  due  Januaty  21, 1861.  To 
secure  these  four  notes,  the  makers  executed  a 


mortgage  on  a  certain  plantation  in  La  Fonrche 
Puisb,  liouisiana.  Two  of  the  notes 'were  paid, 
but  those  given  to  the  Bank  of  New  Orleans  and 
BamslOT  were  not  paid  at  maturity.  There- 
upon, tne  Bank,  having  instituted  a  aoit  on  the 
mortgage  and  the  note  neld  by  it,  on  June  11, 
1867,  obtained  a  decree  of  foreclosure  against 
Tucker  Brothers,  by  virtue  of  which,  on  Sep 
tember?,  1867,  the  mortgaged  property  was  sold 
by  the  sheriff  to  one  Albert  N.  Cnmmings  tat 
the  price  of  $16,026  to  satisfy  said  unpaid  notes. 
Cummings  being  unable  to  pay  the  pordiase 
money,  it  was  agreed  between  him  ana  the  jmr- 
ties  entitled  to  the  proceeds  of  the  sale  that  he 
should  have  time;  whereupon,  Cummings,  on 
September  7,  1867,  executed  an  agreement  ia 
writing,  before  J.  K.  Gourdain,  a  notary  ct  Oe 
Parish  of  La  Fourche,  in  which  he  recited  that 
he  had  not  paid  the  purchase  money  of  the 
plantation,  and  declared  as  follows:  "'That  he 
corresponded  and  compromised  with  the  mort- 
gage creditors  hereinafter  named,  who  agreed 
to  give  him  time,  without,  however,  impairing 
or  novating  the  original  claims,  the  rl^t  to  en- 
force which  they  expressly  reserved." 

Cummings  then  by  this  same  agreement  8tfa>% 
ulated  that  out  of  the  price  of  the  plantation  be 
would  pay  to  one  Gauhert  the  sum  of  $1,M1.10, 
on  or  before  March  1, 1861,  he  holding  the  iint 
privilege  on  a  part  of  the  plantation  for  that 
amount ;  to  Barnsley  the  sum  of  §4,904.40,  on 
or  before  Mav  15, 1^0,  and  to  the  Bonk  of  New 
Orleans  $6,269.50,  on  or  before  May  1, 1870,aad 
that  all  these  sums  should  bear  intereat  at  the 
rate  of  eight  per  cent  per  annum  after  matotity 
till  paid.  The  agreement  then  further  declared 
as  follows: 

"  It  is  understood,  as  above  stated,  that  the 
parties  hereto  do  not  by  these  presents  impair, 
affect  or  novate  their  existing  claims;  and  Uut, 
in  case  of  non-pajrment,  they  will  be  entitled  to 
enforce  the  ju(U;ments  which  may  be  hdd  by 
them;  and  furthermore,  that  the  original  mort- 


Jfvn.—Uortgaae  defined ;  nature  of. 

Generally  speaUng,  whenever  a  transaction  le- 
aolves  itsett  into  a  security  for  a  debt  it  is  a  mort- 
gage. Lyon  V.  J>on,  t7  N.  Y.,  2S0;  Wilcox  v.  Mor- 
ris, 1  Murph.,  118;  8.  C,  S  Am.  Dec,  C78:  Reed  v. 
Luisdale,  Hai^n,  •:  WUmerdlng  v.  Hitohcai,  4S  N. 
J.  L.,  476 :  Peckham  v.  Haddoolc,  86  HL,  88 ;  Dough- 
erty r.  HcCk>lgan,  6  Gill  &  J.,  I7lC 

At  common  law  a  morteage  of  lands  is  an  estate 
npon  a  condition,  defeasible  by  the  performance  of 
the  condition  according  to  Its  legal  effect,  as  the 
payment  of  money  or  the  fulfillment  of  some  con- 
tract. Montgomery  v.  Bruere.  4  N.  J.  L.,  268;  Gib- 
son V.  Martin,  88  Arlc,  212 ;  Mitchell  v.  Bumliam,  44 
Me.,  2W;  Carter  v.  Taylor,  8  Head,  80;  ErsUoe  v. 
Townsend,  2  Mass.,  485;  Lund  y.  Lund,  1  N.  H.,  41; 
Welsh  V.  Pblllll>B,  54  Ala.,  808;  Moore  r.  Gety,  6  N. 
H.,  409;  Baker  v.  Thrasher,  4  Den.,  495;  Trlmm  v. 
MaTsh,54N.  T.,509;8.a,UAm.Rcp.,  aZS:  Dexter 
V.  Harris,  t  Hason,  181;  4  Kent,  Com.,  188:  Wms. 
Heal  Prop.,  S4S;  1  Greenl.  Cruise,  548. 

It  is  in  substance  a  security  for  a  debt  or  an  obli- 
gation to  which  it  is  collateral.  Hebum  v.  War- 
ner,  112  Mass., 278;  Brobst  v.  Brook,77  TT. 8., ZEZ., 
1002 ;  BlackweU  v.  Bamett,  52  Tex.,  826. 

The  condition  of  defeasance  may  either  be  part  of 
the  deed  conveying  the  estate,  or  tt  may  be  in  an- 
other deed  executed  at  the  some  time  and  a  port  of 
the  same  transaction.  Friedley  v.  Hamilton.  ITfierg. 
*R.,70^8.C~ITAin.Decu688;  Clement  v.  Bennett, 
TO  Me.,  207;  Oorpman  v.  Baocostow,  84  Pia.  St.,  888; 
Enkine  v.  Townsend^  Mass.,  486;  Arobambau  v. 
Green, 21  Minn.,  520;  Warren  v.  Lorrls,  S3 Me^  468; 
Ualnes  v.  Thompson,  70  Pa.  St.,  424 ;  Norman  v.  Shep- 
herd^ Ohio  St.,  8tO;  Woodworth  v.  Gasman,  1  OaL, 
208 :  Bapt,  Boa  v.  dapp,  18  Barb.,  86^ 

If  the  mortgagor  nua  to  perform  the  condition 
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for  the  revesting  of  the  estate  at  the  time  oppctat- 
ed,at  law  the  estate  vests  in  the  mortgagae,  aabjeot 


I..  548;  HempU&  v.  Ross.  66  N.  a.  Of;  Bagar  v. 
Brainord,  44  Vt..  284 ;  Johnson  v.  Wotaon.  8frnM*: 
Wood  vrTftask,  7  Wk,  566. 

A  mortgage  u  regarded  in  many  States  as  merdr 
a  lien  on  land,  both  at  law  and  tneqatty:  tfaemoii- 
gage  Is  regarded  as  only  inddeot  to  the  «ieii(,  which 
is  considered  the  ^inoipol  thing.  Brtotanoo  r. 
Jones,  44  Wis.,  488;  Pletoher  v.  Bolmes,  Slnd-JVT; 
Ooodenow  v.  Bwer,  18  OaL,  461 ;  Dotton  t.  war*' 
schauer,  21  Cal.,  608 ;  Blndworth  v.  Lake,  88  GiiL,  IB: 
Mack  V.  Wetdar,  88  Oal.,  247;  Hurimr  ▼.  Bates.  6 
Neb.,  886:  Vason  v.  Bon,  66  Oa_  268;  TMmm  r. 
lforgli,64N.T.,5e9;  Elfe  v.  Ootej6  Go.,  197 ;  Yasoa 
T.  Ball,  56  Ga., 288:  Woolley  vVHolt,  14  BiMfa.  188; 
Berthold  v.  Fox,  13  Minn.,  501;  Ttmma  v.  Bhaminn. 
18  Md.,  268;  Glass  v.  EUiwni,  9  N.  EL,  •;  Perkins  v. 
Sterne,  28  Tex.,  561 ;  Blaokwdl  V.  ~ 


The  word  mortgage  Is  soidtobeal 

lation  of  the  Latin  mortuwm  nadimn,  that  ia,  dor- 
mant or  dead  pledge,  because  If  the  mortnnr  does 
not  perform  uie  condition  on  the  day  Hinttad.t>» 
Iwid  is  taken  from  him  and  BO  becomsa  dood  to  Bia 
upon  condition.  Utt^  sea  WS;  t  BL  €)tm^  IB;  1 
OieenL  Cruise.  645 ;  1  Washb.Beal  Prop.,  4m :  Brews 
V.  Bonge,  2  E.  D.  Smith,  486. 

If  the  instrument  clearly  indicates  the  uiooUua  al 
a  lien,  the  property  upon  which  it  is  to  take  eCeot. 
and  toe  debt  to  bo  secured,  it  is  eooo^i.  naWala 
V.  Jenkins,  28  Miss.,  206 ;  Baruride  v.  VsriT',  48  Go., 
621 ;  Sargent  v.  Howe,  Si  HI.,  148;  De  laOOB  T.  Bir* 
uera,  UOiL  483;  Turner  v.  WotklM.  a  Ark.,  Ml 
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J  and  privileges  remain  in  full  force  and 
Jroct^and  are  not  hereby  novated  and.if  need  be, 
for  the  porpose  of  avoiding  all  doubts,  the  said 
privileges  and  mortgages  are  hereby  recognized 
as  operating  on  the  said  property  in  the  propor- 
tions aforesaid,  and  to  secure  the  debts  stated 
as  aforesaid  with  the  rank  above  stated." 

This  agreement  was  duly  recorded  in  the  of- 
fice of  the  recorder  of  mortgages  for  the  Pariah 
of  L*  Foniche  on  Septemb^  12, 1867. 

After  the  making  of  this  agreement  Cum- 
mings,  without  havmg  paid  the  sums  the  pay- 
ment of  which  was  promised,  thereby  sold  the 
propertv  to  a  Mrs.  Tucker,  who  conveyed  an 
mimviaed  half  interest  to  one  Thomas  J.Daunis, 
and  Mrs.  Tucker  and  Daunis  then  executed  a 
mortgage  on  the  same  to  John  I.  Adams  &  Co. 
to  secure  certain  notes  made  by  Daunis  to  said 
firm,  after  which  Mrs.  Tucker  convened  her 
undivided  half  of  the  property  to  Daunis.  Sub- 
sequently, the  Bank  of  New  Orleans,  now  bo- 
come  the  New  Orleans  National  Banking  Asso- 
ciation, assuming  that  the  agreement  entered 
into  by  Cummings  before  Gotmlain,  the  notary, 
on  Srotember  7, 1867,  constituted  a  mortgage 
t>y  which  the  balanoe  found  thereby  to  be  due 
tt  from  Cummings  was  secured,  fileid  the  bill  in 
this  case  to  foreclose  the  same.  The  bill  made 
the  firm  of  John  I.  Adnms  &  Co.  parties  de- 
fendant, charging  that  said  firm  claimed  to  have 
a  mortgage  on  the  property  covered  by  the  al- 
leged mortgage  of  the  complainant,  and  that  if 
aud  firm  bad  any  lien  upon  or  interest  in  said 

5>remise8  it  was  subsequent  to  September  18, 
867,  the  date  of  the  inscription  of  the  complain- 
To  this  bill,  John  1.  Adams  &  Co.  filed  a  plea 
and  answer,  in  which  they  set  up  that  they,  be- 
ing holders  of  certain  notes  secured  by  a  mort- 
gage on  the  property  described  in  the  bUl  of 
complaint,  instituted  a  certain  suit  upon  the 
same  against  Thomas  J.  Daunis,  in  the  District 
Court  sitting  for  the  Parish  of  LaPourche,  and 
obtained  a  writ  of  seizure  and  sale  against  said 
proper^,  under  and  by  virtue  of  which  the 
same  was  seized  by  the  sheriff,  and  in  Octolier, 
1875,  sold  to  John  I.  Adams,  who  claimed  title 
thereto.  They  further  alle{^  that  the  agree- 
ment dated  September  7,  lw7,  set  forth  in  the 
complainant's  bill,  being  the  agreement  of  Cum- 
mings with  the  Bank  of  New  Orleans  and  other 
boloets  of  liens  upon  the  plantation  sold  to  him, 
was  not  a  mortgage,  and  if  it  were,  it  was  pre- 
scribed, because  it  had  not  been  re-inscriocd 
within  ten  years  from  the  date  of  the  original 
inscription,  on  September  12,  1867,  as  required 
by  the  law  of  Louisiana. 

Upon  final  hearing  upon  tlic  pleadings  and  ev- 
idence, the  circuit  court  dismissed  the  bill,  and 
from  its  decree  the  complainant  appealed. 

JfeMTAWBuGramt,  J.  D.  Rou»e  and  Thonuu 
L.  Bayne,  for  appellants. 

M/Mrrt.  Joaepn  P.  Homor,  TT.  8.  Benedict 
and  FraneU  W.  Baker,  for  appellees. 

Mr.  JutUet  Wooda  delivered  the  opinion  of 
the  ooort: 

It  is  conceded  by  counsel  for  complainant 
that  the  original  mortgage  made  by  Tucker 
Brothers,  dated  February  24,  1860,  and  the  de- 
cree rendered  thereon  in  favor  of  the  Bank  of 
Kew  Orleans  by  the  District  Court  of  the  Par- 
iah of  La  Fourche  in  June,  1867,  were  both  ex' 
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tinguished  by  the  sale  of  the  mortgaged  prem- 
ises to  Cummings  on  September  7,  lw7. 

But  complainant  insists  that  the  agreement, 
made  by  Cumminm  on  the  dav  last  named  with 
the  Bank  of  New  Orleans  ana  other  parties  en- 
titled to  the  proceeds  of  the  sale,  constituted  a 
mortgage,  and  that  the  same  having,  on  Sep- 
tember 12, 1867,  been  recorded  in  the  office  of 
the  recorder  of  mortgages  for  the  parish  in 
which  the  lands  were  situate,  secured  them  a 
lien  and  privilege  on  the  premises  from  the  date 
of  said  record. 

We  are  of  opinion  that  this  contention  is  not 
well  founded.  While  it  may  be  conceded  that 
no  precise  form  of  words  is  necessary  to  con- 
stitute a  mortgage,  yet  there  must  be  a  present 
purpose  of  the  mortgagor  to  pledge  his  land, 
for  the  payment  of  a  sum  of  money,  or  the  per- 
formance of  some  other  act,  or  it  cannot  be  con- 
strued to  be  a  mortgage.  Witeox  v.  Morrii,  1 
Murphy,  116;  8.  C..  8  Am.  Dec.,  678. 

The  agreement  of  September  7,  1867,  does 
not,  on  its  face  nor  by  its  terms,  profess  to  cre- 
ate a  lien  in  favor  of  the  Bank  of  New  Orleans 
on  the  premises  in  question,  but  it  recites  that 
the  parties  thereto  do  not  thereby  impair,  af- 
fect or  novate  their  existing  claims,  that  the 
original  mortgages  and  privileges  remain  in  full 
force  and  are  recognized  as  operating  on  said 
property  "  to  secure  the  debts  stated  as  afore- 
said with  the  rank  above  stated."  The  agree- 
ment is  not  of  doubtful  meaning.  Its  purpose 
is  to  recognize  the  old  mortgage  made  by  Tuck- 
er Brothers  in  1860  and  to  preserve  its  lien  on 
the  mortgaged  premises  from  the  date  of  its 
inscription. 

The  contention  of  complainant  is  not  that  the 
agreement  is  a  mortgage  to  secure  the  notes 
made  by  Tucker  Brothers,  but  to  secure  from 
Cummings  the  price  which  he  bid  for  the  prem- 
ises at  the  sale  made  to  satisfy  the  mortgage  ex- 
ecuted by  Tucker  Brothers.  The  bill  of  com- 
plainant  is  framed  upon  this  theory.  But  the 
fault  of  this  theory  b,  that  the  agreement  does 
not  profess,  of  its  own  force,  to  secure  the 
money  due  from  Cummings,  but  excludes  the 
idea  that  such  is  its  purpose  by  declaring  that 
the  original  mortgages  are  recognized  as  oper- 
ating on  said  property  to  secure  the  stims  due 
from  Cummings. 

It  is  perfectly  clear,  therefore,  that  the  agree- 
ment of  September  7,  1867,  was  not  intended 
by  the  parties  as  a  new  mortgage  to  take  effect 
at  that  date,  but  as  a  reception  of  the  old 
mortgage,  and  that  its  purpose  was  to  keep  it 
alive  and  to  preserve  its  lien  as  of  the  date  of 
its  inscription. 

In  other  words,  Cummings,  by  this  agree- 
ment, undertakes  to  keep  alive  and  in  full  H>rce 
a  mortgage  made  by  another  party  after  it  had 
been  foreclosed,  the  mortgaged  proper^  sold 
and  the  mortga^  and  the  decree  rendered  there- 
on extinguished.  It  was  not  in  his  power  fo 
do  this.  It  follows  that  the  effect  of  the  agree- 
ment of  Cummings  of  September  7,  1867,  is 
simplv  as  a  contract  to  pav  the  parties  entitled 
to  it  the  purchase  money  of  the  premises  bought 
by  him,  and  creates  no  lien  or  privilege  on  the 
premises  sold.  In  other  wonls,  it  is  not  a 
mortgage. 

This  view  is  supported  by  the  decision  of  the 
Supreme  Court  of  Louisiana  in  the  case  of 
Adamt  v.  Davmi*,  29  La.  Ann.,  816.   This  waa 


•11 


Digitized  by 


Google 


218-881 


SoFBKMK  OoTmr  OT  THB  TJhitsd  Statbs. 


Oct.  Tsbh, 


the  proceeding  by  Adams  to  cause  to  be  erased 
the  morteages  anterior  to  bis  purchase  of  the 
premises  in  question.  The  agreement  of  Cum- 
mings,  of  September  7, 1867,  was  put  In  evi- 
dence in  that  case,  and  this  court  held  it  to  be 
no  mortgage. 

It  retulitfrom  </<t>  tiew,  that  the  decree  of  the 
Oireuit  Court  ditmiiting  the  bitt  of  eomptairtt 
mis  right  and  must  be  affirmed. 

True  copy.   Teat: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  IT.  8. 


SALMON  S.  MATTHEWS,  Ftff.  in  Err., 

e. 

THADDEU8    DBN8M0RB,    ELI8HA    P. 

GROW  AOT  DEARTT  GROW. 


(Bee  8.  C  Reporter's  ed.,  21B-221.) 

yqf  officer  for  eeittTig  property  i 
jntnt — wMn  officer  protected. 


Liability  qf  officer  for  leiting  property/ on  attach- 
me: 


X.  Although  a  writ  of  attachment  be  a  valid  writ, 
the  offloer  la  liable  tor  the  wrongful  seizure  of  prop- 
erty not  subject  to  the  writ. 

2.  A  writ  of  attachment,  valid  on  Its  face.  Is  suffi- 
cient protection  to  the  officer  who  executed  lt,when 
sued  for  seizing  the  property  of  the  defendant  there- 
in, although  It  might  have  been  avoided  on  a  proper 
proceedmg  for  a  defect  In  the  affidavit  on  which  it 
was  Issued. 

[No.  68.] 
Submitted  Oct.  18, 1883.  Decided  Not.  It,  1888. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Michigan. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court  See,  also,  iS  Mich., 
461. 

Meter*.  JoUaji  O.  Dickinson  and  Don  M. 
Diekineon,  for  plaintiff  in  error: 

The  writ  and  affidavit  were  not  questioned  nor 
assailed  in  the  sidt  and  court  wherein  they  were 
made. 

The  affldavit  was  no  part  of  the  writ;  it  waa 
filed  in  the  suit  with  the  clerk  of  the  United 
States  Circuit  Court,  and  did  not  pass  from  his 
custody.  Conforming  to  section  6483,  the  writ, 
when  offered,  was  acunissible  in  evidence  be- 
cause: 

1.  It  was  a  valid  writ. 

9.  It  tf  as  a  good  writ  upon  its  face.  a.  Itwas 
the  writ  under  which  the  United  States  Marshal, 
to  whom  it  was  directed  and  whom  it  command- 
ed, acted,  b.  It  was  the  process  of  a  court  of 
competent  jurisdiction  to  issue  such  writs,  e. 
There  was  nothing  upon  its  face  to  apprise  the 
officer  of  any  insufficiency  in  the  affidavit  filed 
with  the  clerk  of  the  court. 

8.  The  United  States  Marshal  was  at  least  en- 
titled to  whatever  protection  such  a  writ  would 
afford  and  warrant  him  in  doing.  It  was  evi- 
dence, material  to  the  issue. 

Barker  v.  MiUer,  6  Johns.,  105;  Blackley  ▼. 
M«Wi>n,7  Johns., 82;  Spoory.  HoUand,8'Wen±, 
445;   WSbraham  v.  8nov>,  2  Saund.,  47. 

Mr.  O.  M.  Barnes,  for  defendant  in  error: 

The  affidavit  was  fatally  defective,  as  it  failed 
to  state  that  anything  whatever  was  due  to  the 
plaintiff. 

Oroee  v.  MeMaken,  17  Mich.,  Sll;  WeUe  v. 


NOT^—Mtntilerlaloffleerproteetedbyrtgularproo- 
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Parker,  26  Mich.,  102;  Modern  ▼.  Denemert  & 
Mich.,  408;  Bale  v.  Chandler,  8  Mich..  581;  Rt- 
eenden  v.  Hill,  6  Mich.,  242. 

An  affidavit  which  does  not  conform  to  the 
statutory  requirements  is  utterly  void .  The  de- 
fect is  iorisdictional;  is  not  amendable;  and  the 
proceeaings  may  lie  questioned  in  any  collsteial 
proceedings  where  a  benefit  is  claimed  under 
them. 

OreeneavU  Y.Bank,2  Doug.,  498;  WOeon  y.  Ar- 
nold, 5  Mich.,  98;  Drea  v.  Degvindre,  3 Dong., 
92;  Bale  v.  Chandler,  8  Mich.,  581. 

The  writ,  although  fair  on  its  face,  is  no  pro- 
tection when  the  officer  is  sued  by  a  stranger  to 
the  writ 

1  Waterman,  Tres.,  sec  467;  2  Hill.  Torts, 
4th  ed.,  185-137  and  n.;  Boeenbury  v.  An^^,  • 
Mich.,  608;  Cookf.  Hopper,  23  Mich.,  611;  Bisk 
V.  Wileon,  2  Johns.,  46;  Binehey  v.  Stryker,  88 
N.T.,45. 

Under  the  Michigan  Statutes,  the  officer  issa- 
tng  the  writ  only  acts  ministerially.  Noi^lcer 
is  required  to  be  satisfied  of  the  existence  ot  the 
facts. 

Drake,  Attach.,  3d  ed.,  sees.  88,  97-100. 

It  is  the  tmiversal  rule  that,  under  statutes  o( 
this  class,  when  the  affidavit  does  not  show  tht 
facts  required  by  statute,  the  writ  is  absolutely 
void,  and  may  be  attacked  collaterally  in  any 
proceeding  in  which  they  are  involved. 

Drake,  Attach.,  8d  ed.,  sees.  82-88. 

Mr.  Justice  BliUer  delivered  the  oirfnion  of 
the  court: 

TMs  is  a  writ  of  error  to  the  Supremo  Court 
of  the  State  of  Michigan. 

The  plaintiff  in  error  was  Mtirdial  of  the 
United  States  for  the  eastern  district  of  that 
State  and,  imder  a  writ  of  sttacluneBt  from  the 
circuit  court,  levied  on  a  stock  of  goods  wfaidi 
was  the  subject  of  controverOT.  Tlie  defend- 
ants in  error,  who  were  not  the  parties  named 
in  the  writ  of  attachment,  sued  Matthews,  the 
Marshal,  in  trespass;  on  tiie  ground  that  ther 
were  the  owners  of  the  goods  and  tiuU  the  goo£ 
were  not  liable  to  the  attachment,  under  whidi 
the  Marshal  acted. 

To  this  action  the  defendant  pleaded  the  gen- 
eral issue,  with  notice  that  he  should  rely  on  the 
writ  of  attachment,  and  should  prove  uiat  the 
goods  were  subject  to  be  seized  under  it 

When  the  defendant,  who  was  admitted  to 
be  the  Marshal,  as  he  had  alleged,  offocd  in 
evidence  the  writ  of  attachment,  the  court  re- 
fused to  receive  it,  on  the  ground  tint  it  lUd 
not  appear  by  the  affidavit  on  which  it  was  is- 
sued tliat  the  debt  claimed  by  the  plaintiff  m 
the  writ  was  due.  As  the  plaintiffs  m  the  pres- 
ent action  were  in  poi^ession  of  the  goods  when 
they  were  seized,  under  the  writ,  tl&  ruling  of 
the  court  was  decisive  of  the  case;  for  however 
fraudulent  might  have  been  that  possession,  the 
defendant  here,  in  the  absence  of  any  valid  writ, 
was  a  mere  trespasser  and  could  have  no  lig^ 
to  contest  the  lawfulness  of  that  posseasion. 

The  whole  case  turned,  therefore,  on  tiie  trial 
in  the  local  state  court,  as  it  did  on  the  writ  of 
error  in  the  Supreme  Court,  whidi  affirmed  tlie 
judgment  of  the  lower  court,  on  the  question 
of  the  validity  of  the  writ  of  attachment  in  Ote 
hands  of  the  Marshal,  and  its  sufficiency  to  pro- 
tect him  if  the  property  seized  under  it  was  liable 
to  be  attached  in  that  suit 
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It  is  to  be  observed  that  this  does  not  present 
a  case  where  the  validity  of  the  writ  is  assailed 
br  any  proceeding  in  the  court  which  issued  it, 
dtherDy  a  motion  to  set  it  aside  as  impro  vidently 
issued,  or  to  discharge  the  levy  and  return  the 
property,  or  b^  app^  to  a  liigher  court  of  the 
same  Jurisdiction  to  correct  the  error  of  issuing 
it  on  an  insufficient  affidavit,  but  it  is  a  proceed- 
ing in  a  court  of  another  jurisdiction,  to  subject 
an  officer  of  the  United  States  to  damages  as  a 
trespasser  for  executing  a  writ  of  the  court  to 
which  he  owes  obedience. 

The  Supreme  Court  of  Michigan,  whose  judg- 
ment we  are  reviewing,  says  of  this  writ,  m  an- 
swer to  the  argument  that,  being  regular  on  its 
face,  it  shoulQ  protect  the  officer:  ''  Ko  doubt 
the  writ  in  this  case  must  be  regarded  as  fair  on 
its  f^.  Under  the  general  law  relating  to  at- 
tachments, where  the  suit  is  begun  by  that  writ, 
the  affidavit  is  attached  to  and  in  legal  eSect 
becomes  a  part  of  it;  and  if  then  the  ^davit  is 
void  the  writ  is  void  also.  But,  under  an  amend- 
atory statute  passed  in  1867,  which  permits  the 
iasue  of  the  writ  in  pending  suits,  the  affidavit 
is  filed  with  the  clerk,  and  the  officer  to  whom 
the  writ  is  issued  is  supposed  to  know  nothing 
of  it.  Comp.  L. ,  section  643.  It  was  under  the 
amendatory  statute  that  the  writ  in  this  case 
was  issued,  and  an  inspection  of  its  provisions 
shows  that  tiie  writ  contains  all  the  recitals  that 
the  statute  requires." 

Here,  then,  we  have  a  writ  which  is  fair  on 
its  f^,  issued  from  a  court  which  had  jurisdic- 
tion both  of  the  parties  and  of  the  subjectmat- 
ter  of  the  suit  in  which  it  was  issued,  and  which 
was  issued  in  the  regular  course  of  judicial  pro- 
ceeding bv  that  court,  and  wliicb  the  officer  of 
the  court  in  whose  hands  it  was  placed  is  bound 
to  obey,  and  yet  by  the  decision  of  the  Midii- 

rn  court  it  affords  him  no  protection  when  he 
sued  there  for  executing  its  mandate. 
We  do  not  think  this  is  the  law.    Certainly 
it  is  not  the  law  which  this  court  applies  to  the 

grocesses  and  officers  of  the  courts  of  the  United 
tatea  and  of  other  courts  of  general  jurisdic- 
tion. 

It  had  been  supposed  by  many  sound  lawyen 
after  the  case  of  Fi-eeman  v.  Edtiie,  34  How., 
460  [66  U.  8.,  XVL,  749]  that  no  action  could 
be  sustained  against  a  Marshal  of  the  United 
Statesinanv  case  in  a  state  court  where  he  acted 
under  a  writ  of  the  former  court;  but  in  Bttek 
V.  OoOath,  8  Wall,  884  [70  U.  8.,  XVm.,367] 
where  this  class  of  cases  was  fully  considered, 
it  was  held  that  though  the  writ  be  a  valid  writ, 
if  the  officer  attempt  to  seize  property  under  it 
whidi  does  not  belong  to  the  debtor  against 
whom  the  writ  issued,  the  officer  is  liable  for 
the  wrongful  seizure  of  property  not  subject  to 
the  writ. 

In  the  present  case,  the  officer  is  sued  for  that 
-very  thing,  and  offered  to  prove  that  the  prop- 
erty attacked  was  the  property  of  the  deiend- 
ant  in  the  attachment,  and  was  liable  to  be 
seized  under  that  writ,  and  that  plaintiff  in  the 
present  suit  had  no  valid  tiUe  to  it,  at  least  no 
title  paramount  to  the  mandate  of  the  writ,  but 
the  state  court  refused  to  permit  him  to  make 
that  proof. 

The  ground  of  this  ruling  is  that,  because 

there  is  a  defect  in  the  affidavit  on  which  the 

attachment  issued,  that  writ  is  absolutely  void, 

and  tiie  officer  who  faithfully  executed  itscom- 

.1I09U.& 


mands  stands  naked  before  his  adversary  as  a 
willful  trespasser. 

It  would  seem  that  the  mandatory  process  of 
a  writ  of  general  jurisdiction,  with  authority  to 
issue  such  a  process  and  to  compel  its  enforce- 
ment at  the  hands  of  its  own  officer,  in  a  case 
where  the  cause  of  action  and  the  parties  to  it 
are  l>efore  the  court  and  are  within  its  jurisdic- 
tion, cannot  be  absolutely  void,  by  reason  of  er- 
rors or  mistakes  in  the  preliminary  acts  wliich 
precede  its  issue. 

It  may  ie  voidable.  It  may  be  avoided  by 
proper  proceedings  in  that  court  But  when  in 
tiie  lumas  of  the  officer  who  is  bound  to  obey  it, 
with  the  seal  of  the  court  and  everything  else 
on  its  face  to  give  it  validity,  if  he  did  obey  it 
and  is  guilty  of  no  error  in  this  act  of  obedience, 
it  must  stand  as  his  sufficient  protection  for  that 
act  in  all  other  courts. 

The  precise  point  as  to  the  validity  of  this 
writ  of  attachment  was  under  consideration  in 
this  court  in  the  case  of  Ooopar  t.  Beynold*,  10 
Wall.,  808  [77  U.  8.,  XIX..  981],  in  which  tiie 
effect  of  an  insufficient  affidavit  for  a  writ  of 
attachment  was  set  up  to  defeat  the  title  to  land 
acquired  by  a  sale  under  the  attachment  The 
case  has  been  often  quoted  since,  and  is  conclu- 
sive in  the  Federal  Courts  in  regard  to  the  va- 
lidity of  their  own  processes  when  collaterally 
assaUed,  as  in  the  present  case. 

The  court,  after  discussing  the  nature  of  the 
jurisdiction  in  cases  of  attachment,  their  rela- 
tion to  suits  in  rrnn  and  in  pertonam,  in  answer 
to  the  question:  on  what  does  the  jurisdiction 
of  the  court  in  that  class  of  cases  depend?  an- 
swers it  thus:  "It  seems  to  us  that  the  seizure 
of  the  property,  or  tliat  which  in  this  case  is 
the  same  in  effect,  the  levy  of  the  writ  of  attach* 
ment  on  it  is  the  one  essential  requisite  to  ju- 
risdiction, as  it  unquestionablv  is  in  a  proceed- 
ing purely  in  rem.  Without  this,  the  court  can 
proceed  no  further;  with  it,  the  court  can  pro- 
ceed to  subject  that  property  to  the  demana  of 
plaintiff.  If  the  writ  of  attachment  is  the  Iaw> 
ful  writ  of  the  court,  issued  in  proper  form  un- 
der the  seal  of  the  court,  and  if  It  is  by  the 
proper  officer  levied  upon  property  liable  to  the 
attachment,  when  such  writ  is  returned  into  the 
court  the  power  of  the  court  over  the  r««  is 
established.  The  affidavit  is  preliminary  to 
issuing  the  writ  It  may  be  a  defective  affida- 
vit, or  possibly  the  officer  whose  duty  it  is  to 
issue  the  writ  may  have  failed  in  some  manner 
to  observe  all  the  requisite  formalities;  but  the 
writ  being  issued  and  levied,  the  affidavit  has 
served  its  purpose,  and  though  a  revising  court 
might  see  in  some  such  departure  from  the 
strict  direction  of  the  statute  sufficient  error  to 
reverse  the  judgment,  we  are  unable  to  see  how 
that  can  deprive  the  court  of  the  jurisdiction 
acquired  by  the  writ  levied  upon  the  defcnd- 
anrs  Moperty."  See,  VoorTteu  v.  Bank,  10 Pet, 
449;  Grignon  v.  Attor,  2  How.,  819. 

If ,  in  a  case  where  the  titie  to  land  is  to  be 
devested  by  a  proceeding  in  which  its  owner  is 
not  within  the  jurisdiction  and  is  never  served 
with  process  nor  makesany  appearance.the  writ 
on  which  the  whole  matterdepends  is  held  valid, 
though  there  be  no  sufScient  affidavit  to  support 
it,  how  mudi  more  should  the  writ  be  held  to 

grotect  the  officer  in  a  case  where  the  defendant 
I  in  court  and  makes  no  objection  to  it,  nor 
seeks  to  set  aside  or  correct  it,  and  where  the 
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court  before  it  issues  the  writ  has  Jurisdiction 
of  the  parties  to  the  suit? 

We  think  that  when  the  writ  is  offered  in  a 
collateral  suit  against  the  officer  who  executed 
it  as  evidence  of  the  authority  of  the  court  to 
command  him  to  attach  the  property  of  de- 
fendant in  that  suit,  it  is  not  void,  though  it 
mi^t  be  avoided  on  a  proper  proceeding,  and 
in  the  contest  for  the  value  of  uie  goods  seized 
with  a  stranger  who  claims  them  it  is  sufficient 
to  raise  the  issue  of  the  liability  of  those  goods 
to  the  exigency  of  the  writ. 

Thtjvdgment  erf  the  Supreme  Court  of  MicJii 
gan  it  reoerted,  wth  direetioni  for  further  pro- 
eeedingt  in  eonformHy  to  (hit  opinion. 

Trueoopy.   Test: 

James  H.  MoKennejr,  Caerk,  Sup.  Ooort,  XS.  8, 


Ee  Parte: 

In  the  Matter  of  HARRIET  A.  MEAD, 
Petitioner,  Exrx.,  etc.,  of  Jambs  -C.  Msad, 
Deceased. 

(See  S.  O.,  Beporter<s  ed.,  230-882.) 

NoHee  of  appeal,  when  necessary. 

The  omitBlon  to  give  notice  to  an  aaslsrnee  In 
bankruptcy,  of  an  appeal  from  a  decree  In  his  favor, 
Is  fatal  to  the  appeal  In  proceedings  under  section 
808L  R,  S.  for  toe  re-examlnaUon  of  a  claim  filed 
against  a  bankrupt's  estate. 

[No.  9,  Orig.l 
8ubmiUed0et.t9,188S.    Deeided  Nm.  Ig,  1SS3. 

PETITION  for  mandamut. 
The  history  and  facts  of  the  case  sufficient- 
ly appear  in  the  odnion  of  the  court. 

Mettn.  Frank  Haekett  and  Henry  J.  8eud- 
der,  for  petitioner. 
There  was  no  opposing  counseL 

Mr.  Chief  Jtutiee  Waite  delivered  the  opin- 
ion of  tiie  court: 

James  C.  Mead,  in  bis  lifetime,  filed  with  a 
register  in  bankruptcy  proof  of  his  claim  against 
the  estate  of  Abraham  Mead,  a  bankrupt.  Maiy 
E.  Travis,  a  creditor  of  the  bankrupt,  applied 
for  a  re-examination,  and  upon  consideration 
the  claim  was  rejected  by  Uie  district  court 
Pending  the  proceedings  James  C.  Mead  died, 
and  the  petitioner,  his  executrix,  appeared  in 
his  stead.  -  After  the  rejection  of  the  claim,  the 
executrix  took  an  appeal  to  the  circuit  court, 
and  did  all  that  was  necessary  to  perfect  such 
an  appeal  except  giving  notice  to  the  assignee 
within  ten  days  after  the  entrr  of  the  deciSon. 
This  she  did  not  do,  but  she  aid  give  notice  to 
the  objecting  creditor  within  the  prescribed 
time.  The  drcult  court,  on  the  Mpucation  of 
the  assignee,  refused  to  entertain  tue  sppeal  be- 
cause of  the  failure  of  notice  to  him.  The  peti- 
tioner now  seeks  by  mandamue  to  require  the 
circuit  court  to  take  the  case  and  proceed  there- 
with. 

By  section  4980  of  the  Revised  Statutes  "Ap- 
peals may  be  taken  from  the  district  to  the  cir- 
cuit courts  in  all  cases  in  equity"  arising  under 
the  bankrupt  Act;  "and  any  supposed  Creditor, 
whose  claim  is  wholly  or  in  part  rejected,  or  an 
assignee  who  is  dissatisfied  with  the  allowance 
of  a  claim,  may  appeal  from  the  district  court 
to  the  circuit  court  for  the  same  district ; "  but 
tl4 


by  section  4981  no  such  appeal  can  be  allowed, 
unless,  among  other  things,  notice  thereof  be 
given  "  To  the  assiniee  or  creditor,  as  the  case 
may  be.or  to  the  dereated  party  in  equity, withia 
ten  days  after  the  entry  of  the  decree  or  decision 
appealed  from."  If  a  supposed  creditor  litan 
an  appeal  from  an  order  rejecting  his  dafan  he 
must,  under  the  provisions  of  se3ion  4984,  fik 
in  the  clerk'sofflce of  the circnitcourt  "Astate- 
ment  in  writing  of  his  daim,  settini^  forth  the 
same,  substantially,  as  in  a  declaration  for  the 
same  cause  of  action  at  law,  and  the  assignee 
shall  plead  or  answer  thereto  in  like  maimer, 
and  like  proceedings  shall  be  thereupon  had  in 
the  pleadings,  trial,  and  determination  of  the 
cause,as  in  actions  at  law  commenced  and  prose- 
cuted in  the  usual  manner  in  the  courts  of  the 
United  States-" 

In  Wood  V.  Bailey,  21  WalL,  640  [88  U.  8., 
XXn.,  689],  it  was  dedded  that  the  omiarion 
to  give  notice  to  an  assignee  of  an  appral  from 
a  decree  in  his  favor  in  a  suit  in  equity  was 
fatal  to  the  appeal.  The  effect  of  the  mlfaig 
in  that  case  is  that  the  statute  makes  the  notioe 
within  the  prescribed  time  a  condition  of  die 
right  of  appeal  under  section  4980.  That  seems 
to  us  conclusive  of  the  present  case.  Proceed- 
ings, under  section  5081,  for  the  re-examinttion 
of  a  claim  filed  against  a  bankrupt's  estate  are 
in  the  nature  of  a  suit  against  the  assignee  for 
the  establishment  of  the  claim.  A  creditor  msf 
move  for  the  re-examination  and,  under  Genoal 
Order  in  Bankruptcy,  No.  84,  may  be  required 
to  form  the  issue  which  is  to  be  certified  to  the 
district  court  for  determination,  but  the  assignee 
alone  can  appeal  from  an  order  of  allowance, 
and  if  the  supposed  creditor  appeals  the  aadgnee 
must  defend  in  the  circuit  court,  where  the  pro- 
ceedings are  against  him.  Hence,  the  necessi^ 
for  noUce  to  him  in  such  cases;  and  in  our  opin- 
ion the  words  "to  the  assignee  or  creditor,  n 
the  case  may  be,"  in  section  4981,  mean  to  the 
assignee  if  the  appeal  is  by  the  supposed  creiUtac 
and  to  the  supposed  creditor  if  it  is  by  the  •»■ 
signee. 

At,  upon  the  petitioner' I  ovm  Aowing,  tMici^ 
euit  court  properly  ratted  to  entertain  hi*  ap- 
peal, tfie  rule  oekM  for  it  denied  and  the  petitien 
dismiseed. 

True  copy.   Test : 

James  H.  MoKenney,  Oeric,  Sup.  Ooort,  U.  a. 


COUNTY  COURT  OP  KNOX  COUTH- 
TY,  MISSOURI,  AND  THE  JUSTICES 
THEREOF,  Flfft.  in  Err., 

V. 

UNITED    STATES,   ex  rd.     Obobob  W. 

HABSmiAK. 


SAME 


e. 
UNITED  STATES,  ex  rd.  Samvo.  0.  Dath 

SAME 

e. 

UNITED  STATES,**  r4.  Wxlu  abd  Tamssx 

COHFANT. 
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MACON  COUNTY  COURT  and  THE 

JUSTICES  THEREOF, 

«. 

ALFRED  HUIDEKOPER,  Relator. 


THOMAS  C.  BAKER,  Treasurer  of  Knox 

CotJNTT,  Missoimi,  Plff.  in  Err., 

e. 

UNITED  STATES,  ex  rd.  Samukl  C.  Davis. 

(See  S.  a,  Beporter'B  ed.,  S29, 230.) 

Payment  of  eourtty  bondt — ea»e$  foUoaed, 

1.  Wbere  bonds  are  debts  of  a  county,  for  any 
balaooe  remaining  due  thereon  after  the  applica- 
tion of  the  proceeds  of  a  special  tax,  the  homem  are 
entitled  to  payment  out  of  the  general  funds  of  the 
county. 

2.  U.  S.  r.  Haoon  Co.,  and  Uacon  Go.  v.  Huide- 
koper,  XXT.,  followed. 

[Nos.  4, 80,  81,  88,  199.1 
Argued  Oet.  £6, 1883.      Decided  Aov.  12, 1883. 

PI  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 

These  cases  arose  upon  informations  filed  in 
the  court  below,  by  the  defendants  in  error,  for 
writs  of  mandamit*  to  enforce  the  payment  of 
certain  judgments.  Thev  are  similar  in  char- 
acter to  the  cases  cited  in  the  opinion  of  the 
court,  and  no  special  statement  is  deemed  nec- 
easary. 

Meetr*.  James  Carr,  Geo.  D.  Reynoldi  and 
David  P.  Dryer,  for  plaintiffs  in  error. 

Me$tn.  Joseph  Shippen,  George  D. 
ShleldSfT'.  K.SIdnner  and  John  B.  Hender»on, 
for  defendants  in  error. 

'  Mr.  CMtfJuiHee  Waite  delivered  the  opin- 
ion of  the  court: 

In  U.8.\.  Clark  Cb.,96  U.S.,211  [XXIV.,«88], 
it  was  decided,  at  the  October  Term,  1877,  that 
bonds  of  the  character  of  those  involved  in  the 
present  suits  were  debts  of  the  county  and  that 
for  any  balance  remaining  due  on  account  of 
principal  or  interest  after  the  application  of  the 
proceeds  of  the  special  tax  of  one  twentieth  of 
one  per  cent,  the  holders  were  entitled  to  pay- 
ment out  of  the  general  funds  of  the  county. 
This,  we  all  agree,  means  that  the  payment  of 
this  balance  is  demandable  out  of  funds  raised 
by  taxation  for  ordinary  county  uses.  The  man- 
damu»  applied  for  in  that  case  was  one  "  requir- 
ing the  county  court  and  the  justices  thereof  to 
direct  ttte  clerk  of  the  county  to  draw  a  warrant 
on  the  county  treasurer,  for  the  balance  of  the 
judgment  remaining  unpaid,  so  that  he  might  be 
enabled,  on  its  presentation,  to  have  it  paid  in  its 
order  out  of  the  county  treasury,"  and  there 
was  no  fund  out  of  which  the  payment  could 
be  made,  except  that  raised  by  taxation,  for  or- 
dinary county  uses.  By  the  judgment  of  this 
court  such  a  mandamus  was  awarded. 

At  the  next  Term,  in  1878,  the  point  thus  de- 
cided was  explicitly  stated  in  U.  5.  v.  Afaeon  Go., 
99  U.  8.,  589  rXXV.,  88^1,  and  in  Macort  Co. v. 
Huiddei^er,  Id.,  692  [XXT.,  883],  a  majority 
<rf  tlie  court  adhered  to  the  decision  and  oraered 
Judgment  accordingly.  li  tcai  conceded  on  t/ie 
argument  that  all  tKejudgmenU  now  under  con- 
tideration  muttbeaJIrTned,  unleu  tlieie  case*  ar« 
oterrtded.  Thii  a  majority  of  the  court  are  un- 
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Mining  to  do,  and  judgment*  of  afflrmanee  are, 
eon*equenUy,  ordered. 
True  copy.   Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  V.  8. 


ALABAMA  GOLD  LIFE  INSURANCE 
COMPANY,  Plff.  in  Err., 
e. 
MARY  ALICE  NICHOLS,  In  Her  Own  Bo- 
half  and  as  Ouardian  of  Her  Minor  Children, 
W.  Ely  Nichols,  kt  al. 

(See  8.  C,  Beporter's  ed.^  23S-2Si.) 

JuritdieUon  a*  to  amount — reduction  «f  judg- 
ment. , 

1.  Where,  after  a  judgment  was  entered  for  over 
tS,000  In  the  circuit  court,  that  court  permitted  a 
part  of  it  to  be  remitted  and  a  new  Judgment  to  be 
entered  for  t5,000  and  costs,  the  latter  Judgment  Is 
the  final  one  and  determines  the  jurisdiction  of  this 
court  on  writ  of  error. 

2.  Itiswithlntbe  discretion  of  a  court  of  the  Unit- 
ed States  sittliur  in  Texas,  if  a  plaintitt  appears  In 
open  oourtand  remits  a  part  of  a  verdict  In  his  fa- 
vor, to  make  the  proper  reduction  and  enter  Judg- 
ment accordingly. 

[No.  ISO.] 
Submitted  Oet.  t9,  1883.  Decided  Nov.  IS,  1883. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Texas. 
On  motion  to  dismiss. 

The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Mr.  WUUam  W.  Bo^ee,  for  defendant  in 
error,  in  support  of  motion. 

Me**r*.  W.  Hallett  PhllUps  and  P.  Phil- 
lip*,  for  plaintiff  in  error,  eonlira. 

Mr.  Chief  Jwftice  Watte  delivered  the  opin- 
ion of  the  court: 

In  this  case,  a  verdict  was  rendered  against 
the  plaintiff  in  error  for  $6,610,  and  a  judgment 
entered  thereon  December  9, 1879.  In  the  ver- 
dict was  included,  for  damages  fOOO;  attorney's 
fees  $500;  and  interest  |610;  in  all  $1,610.  Tho 
next  day,  December  10,  1879,  the  defendants  in 
error  appeared  in  open  court  and  "entered  a  re- 
mitter of  these  amounts,  leaving  the  amount 
of  said  judgment  to  be  for  the  eunoimt  of  $6,000 
and  costs  of  suit.  Upon  this  being  done,  a  new 
judgment  was  entered  "That  the  plaintiils  have 
and  recover  from  said  defendant  the  sum  of 
$6,000,  and  also  all  costs  about  this  suit  in- 
curred, as  of  the  date  of  said  judgment,  and 
have  execution  therefor  instead  of  tlie  sum  of 
$6,610,  and  also  all  costs  about  this  suit  incurred 
as  in  said  judgment  is  recited."  This  writ  of 
error  was  brought  on  the  8th  of  Januai^,  1880, 
to  reverse  the  judgment  so  entered.  The  de- 
fendant in  error  now  moves  to  dismiss  the  writ 
because  the  value  of  the  matter  in  dispute  does 
not  exceed  $5,000. 

The  jndTOient  as  it  stands  is  for  $6,000.  and 
no  more.    The  entry  of  the  10th  of  December 


Votm.—JnrMietUm  of  XT.  8.  Supreme  Court  de- 
pends on  amount;  (nterut  eannot  be  added  to  give 
3uri«d(ctton ,-  hovo  ratue  of  thtna  demanded  may  be 
ahoum;  what  ea»et  reviewabU  without  regard  to  turn 
in  controverty.  See  tiote  to  Gordon  v.  (Jgden,  18  V. 
8.(3  Pet).  88. 
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la  eqniTalent  to  setting  adde  the  jadgment  of 
.tiie  9th  and  entering  a  new  one  for  the  amount 
remaining  due  after  deducting  from  the  verdict 
the  sum  remitted  in  open  court.  There  was  noth- 
ing to  prevent  this  being  done  during  the  Term 
and  before  error  brought  The  iimgment  of 
tiie  10th  is,  therefore,  tne  final  Juagmentinthe 
action.  

In  J7u>mp$imv.  Butler,  9BTI.  8.,  696  [XXIV., 
641],  it  was  said:  "  Undoubtedly,  the  trial  court 
mav  refuse  to  permit  a  verdict  to  be  reduced  by 
a  plaintiS  upon  his  own  motion;  and  if  the  ob- 
ject of  the  reduction  is  to  deprive  an  appellate 
court  of  its  jurisdiction  in  a  meritorious  case,  it 
is  to  be  presumed  the  trial  court  will  not  allow 
it  to  be  done.  If,  however,  the  reduction  is  per- 
mitted, the  errors  in  the  record  will  be  shutout 
from  our  re-examination  in  cases  where  our  ju- 
risdiction depends  on  the  amount  in  controver- 
sy." 

Articles  1861  and  18S2  of  the  Revised  Statutes 
of  Texas  are  as  f  oUows: 

"Article  1861.  Any  party  in  whose  favor  a 
verdict  lias  been  rendered  may  in  open  court  re- 
mit any  port  of  auch  verdict,  and  such  remitter 
ahall  be  noted  on  the  docket  and  entered  in  the 
minutes,  and  execution  shaU  thereafter  issue  for 
the  balance  only  of  such  judgment,  after  deduct- 
ing the  amount  remitted. 

Article  1852.  Any  person  in  whose  favor  a 
judgment  has  been  rendered  may  in  open  court 
renut  any  part  of  such  judgment,  and  such  re- 
mitter shall  be  noted  on  the  docket  and  entered 
in  the  minutes,  and  execution  shall  thereafter  is- 
sue for  the  balance  only  of  su«di  judgment,  after 
deducting  the  amount  remitted.  R.  8.  of 
Texas,  im.  pp.  211,  212. 

Without  deciding  what  effect  these  statutes 
will  have  on  our  jurisdiction  in  cases  coming  up 
from  that  State,  if  the  amount  is  remitted  uter 
judgment  without  any  action  tliereon  by  the 
court  other  than  noting  on  the  docket  and  enter- 
ing on  the  minutes  what  has  been  done,  we  are 
of  opinion  that  it  is  within  the  discretion  of  a 
court  of  the  United  States,  sitting  in  that  State, 
if  a  plaintiff  appears  in  open  court  and  remits  a 
part  of  a  verdict  in  his  favor,  to  make  the  proper 
reduction  and  enter  judgment  accordingly. 
That  was  the  effect  of  what  was  done  in  tms 
case,  and  the  rule  established  in  ITunnpion  v. 
Butter,  lupra,  applies. 

ITie  motion  to  ditmisi  it,  tkertfore,  granted. 
DimniMed. 
True  copy.    Tot: 

James  H.  MoKenney,  Clerk,  Sup.  Oourt,U.  B. 

Ctted-UOU.&.et. 
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BOARD  OF  LIQUIDATION  OP  THB 
CITY  DEBT.  Appt., 
«. 
LOUISVILLE  &  NASHVILLK  RAIL- 
ROAD COMPANY  BT  AL. 

(S.  CL,  Beporter's  ed.,  2a-JB8.) 

City  of  New  Orieani,  pouier  of  eouneH. 

Under  the  Louisiaiia  legislation  of  ItKt,  tbe  OltT 
Oounoll  of  New  Orleans  had  full  authority  to  blna 
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the  United  States  for  the  District  of  Louisiana 
on  the  11th  of  June,  1878,  allowing  the  injunc- 
tion prayed  for.  From  that  decree  the  city,on 
the  SOtb  of  July,  1878,  appealed  to  this  court, 
and  tlie  appMl  was  docketed  on  the  16th  of  De- 
cember following. 

During  the  pendency  of  the  suit  in  this  court 
the  L^^lature  of  Louisiana  passed  Act  No.  188 
of  1880,  ci«ating  a  Board  of  liquidation  of  the 
City  Debt  "For  the  purpose  of  liquidating,  re- 
ducing and  ooosolidating  the  debt  of  the  Ci^ 
of  New  Orleans. "  By  this  Act  it  was  provided 
that  the  board  thus  created  should  "  iiave  ex- 
chjudve  control  and  direction  of  all  matters  re- 
lating to  the  bonded  debt  of  the  City  of  New 
Orleans,"  and  authority  to  issue  new  bonds  of 
the  dty,  to  be  excfauiged  for  old  at  the  rate  of 
flf^  cents  of  new  for  one  dollar  of  old. 

Sec.  0  of  that  Act  is  as  follows: 

"Sec.  5.  That  it  shall  be  the  duty  of  the  city 
authorities,  as  soon  as  possible,  after  the  organ- 
ization of  the  Board  of  Liquidation  of  the  City 
Debt,  to  turn  over  and  transfer  to  the  said  Boara 
all  the  property  of  the  City  of  New  Orleans,both 
real  ana  personal,  not  dedicated  to  public  use ; 
and  the  Board  of  Liquidation  shall  be,  and  is 
hereby,  empowered  and  authorized  to  dispose 
of  said  property  on  such  terms  and  condiuons 
as  may  be  deemed ,  favorable ;  the  proceeds  of 
■ucb  sale  or  sales  to  be  deposited  with  the  fiscal 
agents  of  the  Board  to  credit  of  'dty  debt  fund. ' " 

No  new  bonds  were  ever  issued  by  the  Board 
of  Liquidation  imder  this  authority,  and  the 
city  never  actually  transferred  to  the  board  any 
.  of  the  batture  property.  Neither  did  the  Board 
ever  assume  control  of  such  property.  A  rea- 
son given  for  this  by  the  president  of  the  Board, 
and  suggested  by  the  counsel  for  the  appel- 
lant in  Mi  argument  is,  that  feats  were  entei^ 
tained  that  if  property  not  dedicated  to  public 
uses  should  be  actually  separated  and  set  apart 
£rom  that  which  was,  judgment  creditors  of  the 
dty  might  levy  thebr  executions  and  subject 
such  as  was  thus  shown  not  to  be  required  for 
public  use  to  the  payment  of  thehr  judgments. 

On  the  28d  of  June,  1882.  Act  No.  20,  of 
1882,  was  passed  by  the  Legislature  of  Louisi- 
ana, "To  incorporato  the  City  of  New  Orleans, 
provide  for  the  government  and  administration 
of  the  affairs  thereof,  and  to  repeal  all  Acts  in- 
consistent and  in  conflict  with  its  provisions." 

Sees.  8,  28  and  78  of  this  Act  are  as  follows: 

"  Sec.  8.  The  councU  shall  also  have  power 
♦  •  •  to  authorize  the  use  of  streets  for 
horse  and  steam  railroads  and  to  regulate  the 
aame;  to  require  and  compel  all  lines  of  railway 
or  tramway  in  any  one  street  to  run  on  and  use 
one  and  the  same  track  and  turntable;  to  com- 
pel them  to  keep  conductors  on  their  cars  and 
compel  all  such  companies  to  keep  in  repair  the 
street  bridges  and  crossings  through  or  over 
which  their  cars  run;  to  lay  off  and  seU  in  lots 
or  squares  so  much  of  the  mtture,  from  time  to 
time,  as  mav  not  be  required  for  public  pur- 
poses, but  the  right  of  accretion  or  to  future 
twtture  shall  never  be  sold. 

Sec  28.  That  all  the  rights,  titles  and  in- 
terest of  the  City  of  New  Orleans,  as  now  ex- 
isting in  and  to  all  lands,  tenements,  heredita- 
ments, bridges,  ferries,  streets,  roads,  wharves, 
markets,  stalls,  levees  and  landing-places, 
traildings  and  other  property,  of  whatever  de- 
soiption  and  wherever  situated,  and  with  all 
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foods,  chattels,  moneys,  effects,  debts,  dues, 
emands,  bonds,  obligations,  judgments  and 
judgment  liens,  actions  and  rights  of  actions, 
Dooks,  accounts  and  vouchers,  be  and  they  are 
hereby  vested  in  the  City  of  New  Orleans,  as  in- 
corporated by  this  Act. 

Sec.  78.  All  laws  is  conflict,  inconsistent  or 
contrary  to  the  provisions  of  this  Act,  be  and 
the  aame  are  hereby  repealed." 

By  Act  No.  58  of  1882,  passed  June  80, 1882, 
entitled  "An  Act  to  Authorize  the  City  of  New 
Orleans  to  Renew  and  Extend  Payment  of  Her 
Outstanding  Bonds,  Other  thaii  I>remium 
Bonds,  to  Provide  the  Rate  of  Interest  on  the 
Bonds  as  Reduced  or  Extended,  and  Authorize 
the  Levy  of  a  Tax  to  Pay  the  Same,"  the 
Board  of  Liquidation  was  "authorized  and  em- 
powered to  extend  the  bonded  indebtedness  of 
said  city,  other  than  premium  bonds,  outstand- 
ing at  the  passage  and  promulgation  of  this 
Act,  for  the  period  of  forty  years  from  January 
1, 1883,  at  a  rate  of  interest  not  exceeding  six 
percent." 

On  the  6th  of  July,  1882,  Act  No.  81  of  1882 
was  passed  and  approved,  a  copy  of  which  is  as 
follows: 

"Act  No.  81  of  1882,  entitled,  An  Act  to  Au- 
thorize the  City  of  New  Orleans  in  the  Sale  or 
Lease  of  Franchise,  or  Right  of  Way  for  Street 
Railroads,  or  Other  Privilege,  to  Apply  the 
IhdcePaid  for  the  Same,  in  the  Performance  of 
Works  of  Public  Improvements  of  a  Permanent 
Character,  such  as  Paving  Streets,  Embellishing 
Parks,  etc. 

Wbereas,  notice  as  required  by  article  48  of 
the  Constitution  has  been  given  of  the  intention 
to  apply  for  the  passage  of  this  Act;  therefore. 

Sec.  1.  Be  it  enacted,  bv  the  General  Assem- 
blv  of  the  State  of  Louisiana,  That  hereafter, 
wnenever  the  City  of  New  Orleans,  tlirough  the 
proper  authorities,  shall  contract  with  private 
corporations  or  individuals  for  the  sale  or  lease 
of  public  privileges  or  franchises,  such  as  the 
rights  of  way  for  street  railroads  or  for  other 
public  undertakings  within  her  legal  power  and 
control,  the  price  paid  for  the  sde  or  lease  of 
public  privileges  or  franchises  shall  be  applied 
by  said  city  in  the  performance  of  works  of  pub- 
lic improvement  of  a  permanent  character,8uch 
as  jpaving  streets,  embellishing  parks,  ete. 

Sec.  2.  Be  it  fwrther  enacted.  That  all  laws 
or  parts  of  laws,  and  especially  so  much  of  sec- 
tion 10,  of  Act  No.  31,  Acts  of  1876,  known  as 
the  Premium  Bond  Act,  and  by  section  6  of  Act 
No.  183,  Acts  of  1880,  as  may  be  in  conflict 
herewith  be,and  the  same  are  ho^by,  repealed." 

Such  being  the  legislative  authority  of  the 
different  departments  of  the  city  government,  a 
resolution  was  passed  by  the  dty  council  on  the 
11th  of  October,  1882,  accepting  a  proposition 
of  the  Railroad  Company  to  compromise  and 
settle  all  the  matters  in  controversy  in  the  suit 
pending  in  this  court  on  appeal,  by  which  the 
Company  was  to  paj  the  city  $40,000  and  the 
dty  was  to  dismiss  its  appeal  and  acquiesce  in 
the  decree  of  the  circuit  court.  The  negotia- 
tions which  resulted  in  this  compromise  began 
as  early  as  August  1,  1882,  when  the  council 
appointed  a  committee  to  confer  with  the  Rail- 
road Company  on  the  subject.  The  money 
stipulated  for  in  the  compromise  was  paid  on 
the  11th  of  October,  1882,  and  on  the  same  day 
an  agreement  of  compromise,  dismissing  the  ap- 
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peal  and  acquiescing  in  the  decree  appealed 
from,  was  d\il^  signed  and  executed  by  the 
mayor  of  the  city  under  the  authority  of  the 
council.  On  the  next  day  the  Board  of  Liquida- 
tion notified  the  city  auuorities  that  it  claimed 
the  fund  realized  from  ttiis  settlement.  On 
the  18th  of  October  a  resolution  of  theBoaid  was 
adopted  to  the  effect  "that  the  $40,000  now  in 
the  hands  of  the  administrator  of  finance  be  en- 
loined  and  the  attorney  be  directed  to  institute 
legal  proceedings  at  once."  On  the  ITth  of  Oc- 
tober the  resolution  of  the  1 3tb  was  so  far  mod- 
ified as  "to  authorize  the  attorney  of  the  Board 
to  take  such  steps  as,  in  his  judgment,  are  req- 
uisite to  set  aside  tlie  agreement  of  compro- 
mise; ♦  •  •  to  oppose  the  dismissal  of  the 
appeal,  and  to  hold  the  fund  decreed  from  said 
compromise  so  as  to  restore  it  if  the  compro- 
mise is  annulled,  or  to  claim  it  for  the  Board  if 
said  compromise  becomes  a  flnalitr." 

On  the  10th  of  October,  1882,  the  suit  pend- 
ing in  this  court  was  continued  at  the  request 
of  the  parties,  but  at  a  later  day  in  the  Term  the 
Rmlroad  Company  appeared  and  presenting  a 
stipulation  for  the  dismissal  of  the  appeal, signed 
by  the  city  attorney  of  New  Orleans  pursuant 
to  the  terms  of  the  compromise,  asked  to  have 
the  appropriate  order  entered  upon  that  stipula- 
tion. Thereupon  the  Board  of  Liquidation  came 
and  resisted  the  entry  of  any  sudi  order  on  the 
ground  that  during  the  pendency  of  the  appeal, 
authority  over  the  subject-matter  of  the  contro- 
versy had  been  transferred  from  the  city  coun- 
cil to  the  Board, and  that  the  compromise  which 
had  been  effected  was  not  binding.  The  Board 
also  asked  leave  to  prosecute  the  appeal  in  the 
name  of  the  city.  It  vv-as  concede  that  the 
city  council  made  the  compromise  which  was 
cltumed,  and  that  the  Railroad  Company  was 
entitled  to  a  dismissal  of  the  appeal  if  the  coun- 
cil bad  authority  to  do  what  was  done,  and  the 
compromise  was  fair.  This  coiu't  thought  the 
dispute  as  to  the  authority  of  the  councfl  pre- 
sented questions  too  important  to  be  settled  sum- 
marily on  motions,  and  ordered  the  motions  to 
be  continued  until  the  present  Term,  when  the 
appeal  would  be  dismissed  in  accordance  with 
the  stipulation,  unless  the  Board  should  begin 
and  prosecute  without  unnecessary  delay,  in 
some  court  of  competent  jurisdiction,  an  appro- 
priate suit  to  set  aside  the  compromise.  This 
suit  was  brought  for  that  purpose,  and  the  Cir- 
cuit Court  for  the  Eastern  Disfarict  of  Louisiana, 
on  full  consideration,  entered  a  decree  dismiss- 
ing the  bill.  To  reverse  that  decree  this  appeal 
was  taken,  and  the  single  question  to  be  de- 
cided is,  whether  upon  these  facts,  the  Board  of 
Liquidation  is  entitled  to  the  relief  it  has  prayed 
for. 

There  is  no  pretense  of  fraud,  either  on  the 
part  of  the  city  council  or  the  Railroad  Compa- 
ny. So  far  as  appears,  the  negotiations  were 
carried  on  by  both  parties  openly  and  without 
any  attempt  at  concealment.  The  Board  of 
Liquidation  does  not  even  allege  that  it  was  ig- 
norant of  what  was  being  done. 

The  whole  case,  therefore,  turns  on  the  legia- 
lative  authority  of  the  city  council  to  bind  the 
city  by  a  compromise  of  the  suit,  and  about 
this  we  have  no  doubt.  Under  Act  No.  183  of 
1882  the  city  authorities  were  only  required  to 
turn  over  to  the  Board  such  property  as  was 
not  dedicated  to  public  use.  It  was  substan- 
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tiall  V  conceded  on  the  argument  that  if  the  nil- 
roaa  was  removed,  tJie  property  between  Poy- 
dras  and  Canal  Streets  would  immediately  be 
put  to  such  use,  and  it  is  by  no  means  certain 
that  this  may  not  be  true  of  some  or  all  the 
rest.  AU  except  that  between  Poydras  and  Ca- 
nal Streets  has  been  formed  into  squares,but  the 
control  of  it  was  never  assumed  bv  the  Boaid. 
The  fact  that  fears  were  entertained  that  if  sudi 
control  should  be  assumed  the  property  would 
be  levied  on  and  sold  under  executions  agunst 
the  city,  is  very  persuasive  evidence  to  show 
that  it  was  apparentiy  property  dedicated  to 
public  use,  though  occupied  to  some  extent  by 
the  Railroad  Company  for  its  tracks  and  passen- 
ger and  freight  stations. 

But  however  this  may  be,  we  are  entirdy  sat- 
isfied that  under  the  le^'slation  of  1882  the  city 
council  had  full  authority  to  bind  the  city  bva 
compromise  of  the  pending  suit.  Confessedly 
no  bonds  were  ever  iasura,  or  obligations  in- 
curred, by  the  Board  of  Liquidation  under  Act 
No.  133  of  1880,  and  on  the  33d  of  June,  1882, 
the  city  council  was,  in  express  terms,  autiior- 
ized  to  lay  off  and  sell,  in  lots  or  squares,  so 
much  of  the  batture,  from  time  to  time,  as  might 
not  be  required  for  public  purposes.  Then,  on 
the  5th  of  July,  only  a  few  days  later,  the  dty 
was  authorized,  through  its  proper  authorities, 
to  contract  with  private  corporations  for  the 
sale  or  lease  of  public  privileges  or  franchises, 
such  as  rights  of  way  for  street  railroads,  or  for 
other  public  undertaldngs  within  her  l^al  pow- 
er and  control,  the  price  paid  to  be  applied  trjr 
the  city  "in  the  performance  of  works  of  puWre 
improvement  of '  a  permanent  character.  All 
this  is  entirely  inconsistent  with  the  provisioDS 
of  section  5  of  Act  No.  188  of  1880,  at  least  ao 
faras  the  control  and  disposition  of  batture  prop- 
erty are  concerned,  llie  repealing  sections  of 
these  Acts,  therefore,  operated  directly  on  the 
powers  of  the  Board  over  the  subject-^natter  of 
this  compromise,  and  left  the  city  council  free 
to  act  in  the  premises. 

It  must  be  borne  in  mind  that  all  the  keida- 
tion  involved  relates  to  the  distribution  of  lbs 
powers  of  the  city  government  among  the  dif- 
ferent departments.  As  Uie  question  is  pre- 
sented to  us,  no  contract  rights  need  protection. 
Whether  the  Board  of  Liquidation  is  a  ocHpon- 
tion  that  can  sue  in  its  own  name  or  be  sued,  is 
not  at  all  important;  for  even  if  it  be  a  corpora- 
tion, it  is  in  effect  nothing  more  than  one  of  tlie 
departments  of  the  city  government  cbaiged 
with  the  duty  of  oontroUing  and  directing  nut- 
ters relating  to  the  bonded  debt.  Even  tfiongh 
the  effect  of  section  S  of  the  Act  of  1880  was  to 
pledge  the  property  of  Uie  city  not  dedicated  to 

Subhc  use  to  secure  the  payment  of  the  public 
ebt,  there  was  nothing  to  prevent  the  LegMa- 
ture  from  revoking  the  pledge  until  contract 
rights  had  in  some  way  intervened.  It  is  ^ereed 
that  no  new  bonds  were  ever  issued  by  thefioard 
under  the  authority  or  upon  the  faith  at  the  Act 
of  1880  before  the  new  diarter  was  giranted,  and 
Act  No.  81  of  1882  was  passed  before  anythiag 
was  done  in  the  way  of  extending  <»*  ranewiag 
bonds  under  Act  No.  S8  of  the  same  year. 

The  result  of  the  whole  legislation  is,  OcR- 
fore,  that  in  1880  the  Board  of  LiquidatiOB  was 
created  and  given  power  to  dispose  of  and  sd 
the  property  of  the  dty  not  deaicated  topobHo 
uses,  and  out  of  the  proceeds  pay  tbe  paAfic 
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debt,  but  before  any  new  rights  had  accrued 
under  this  power,  the  control  and  disposition  of 
batture  property  not  needed  for  public  pur- 
poses, was  withdiawn  from  the  Board  and  given 
to  the  city  council,  and  the  proceeds  of  the 
sales  and  leases  of  public  pri^eges  and  fran- 
chises were  appropriated  to  the  payment  of  the 
expenses  of  pubhc  improvements  which  were 
permanent  in  their  character.  Whether  the 
money  realized  from  this  compromise  is  to  be 
applied  to  the  payment  of  the  public  debt  or  to 
make  permanent  improvements,  we  do  not  un- 
dertake to  decide,  but  that  the  compromise  it- 
self was  within  the  departmental  authority  of 
the  city  council,  and  not  subject  to  the  control 
of  the  Board  of  Liquidation,  is  to  our  minds 
clear. 

Jt  foUow*  that  the  Oireuii  Court  tnu  right  in  re- 
futing to  tetatide  the  eompromiee,  and  iti  decree 
to  that  effect  i$  affirmed. 

True  copy.  Test: 

James  H.  HoKen  ney.  Clerk,  Sup.  Court,  IT.  8. 


Q.  DER08SETT  LAMAR,  Exr.  of  Gazawat 
B.  Lamar,  Deceased,  Appt., 

V. 

CHARLES  P.  McCAY. 

(Bee  B.  C,  Bepotter's  ed.,  286-288.) 

Eeidenee  ef  monegs  received. 

1.  In  an  action  to  recover  moneys  received  by  de- 
fendant from  the  government  for  certain  baJes  of 
cotton  which  it  Is  alleged  were  included  in  a  re- 
covery by  him  In  the  Court  of  Claims,  bis  admissions 
tliat  he  tod  received  such  moneys  cannot  avail  to 
oaatrtA  the  internal  evidence  afforded  by  the  record 
from  the  Court  of  Claims,  that  the  bales  were  not 
tnotuded  in  the  recovery  in  that  court 

8.  On  the  buesUon  of  fact,  as  to  whether  the  pro- 
ceeds had  been  recovered  and  received  from  the 
United  States  as  part  of  the  proceeds  of  cotton  re- 
covered for  in  the  Court  of  Claims,  this  court  re- 
Teraes  the  decree  of  the  Circuit  Court. 

[No.  882.] 
Bubmittid  Oct.  91, 188S.  DeeidedMv.  19, 18S9. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  history  and  facts  of  the  case  appear  in 
tbe  opinion  of  the  court. 

Mr.  Edwswd  N.  XMekiBaon,  for  appellant. 
Meur*.  i.  K.  Herbert,  8.  SbellMMhrKer 
and  t.  M.  Wilaon,  for  appellee. 

Mr.  Jvttiee  Blatehford  delivered  the  opin- 
ion of  the  court: 

The  appellee,  who  was  the  plaintiff  below, 
aeeka  to  recover  from  the  executor  of  Gazaway 
B.  Lamar  a  sum  of  money,  on  the  allegation 
that  the  testator  received  that  money  from  the 
United  States,  as  the  proceeds  of  186  bales  of 
vmland  cotton,  which  belonged  to  the  assignor 
oi  the  plaintiff.  Lamar  recovered  in  the  Court 
of  Claims,  on  the  Ist  of  June,  1878,  a  judgment 
against  the  United  States  for  f579.848.Sl,  as  the 
proceeds  of  8,184  bales  of  upland  cotton  and  91 
fwlea  of  Sea  Island  cotton,  which  Lamar  owned 
in  Savannah,  Georgia,  in  December,  1864,  at 
Che  time  that  city  was  captured  by  the  military 
forces  of  the  United  States,  and  all  of  which 
bales  were  captured  by  said  forces  and  shipped 
to  the  agent  of  the  Treasury  Department  at 
IWU.S. 


New  York,  and  there  sold  by  him,  and  the  pro- 
ceeds paid  into  the  Treasury  of  the  United 
States.  The  amount  of  theiudgment  was  paid 
to  Lamar  in  April-,  1874.  This  bill  was  filed  in 
August,  1879.  It  alleges  that  the  186  bales  were 
shipped  by  Uie  plaintm'a  assignor  to  C.  A.  L. 
Lamar,  now  deceased  (the  son  of  6.  B.  Lamar), 
who  received  and  held  them  as  the  property  of 
such  assignor;  that,  after  the  death  of  C.  A.  L. 
Lamar,  G.  B.  Lamar  came  into  possession  of 
the  186  bales  and  retained  such  possession,  as 
the  agent  and  fiduciary  of  such  assignor;  that 
the  smt  in  the  Court  of  Claims  was  brought  for 
the  recovery  of  the  186  bales,  with  other  cotton; 
and  that  the  proceeds  of  the  136  bales  were  in- 
cluded in  said  judgment  and  were  received  by 
G.  B.  Lamar.  The  circuit  court  entered  a  de- 
cree in  favor  of  the  plaintiff  for  the  agreed 
amount  of  the  avails  of  the  186  bales,  and  the 
defendant  has  appealed  to  this  court. 

On  the  question  as  to  whether  the  136  bales 
were  embrace!  in  Lamar's  recovery,  the  circvut 
court  found  that  they  were.  We  are  not  able 
to  concur  in  this  conclusion.  The  question  is 
one  altogether  of  fact.  It  has  involved  the  ex- 
amination of  the  pleadings  and  proof  s  and  other 
proceedings  in  the  suit  in  the  Court  of  Claims, 
besides  a  consideration  of  the  effect  of  the  pro- 
visions in  the  will  of  G.  B.  Lamar,  and  of  an 
advertisement  he  published,  and  of  entries  he 
nude  in  his  books,  in  regard  to  the  186  bales, 
after  he  had  received  the  amount  of  the  iudg- 
ment.  It  would  not  conduce  to  any  good  end 
to  review  the  propositions  discussea  by  the  re- 
spective counsel,  consisting  largely  of  arithmet- 
ical calculations,  in  elucidation  of  their  re- 
spective contentions.  It  must  suffice  to  say  that 
the  record  and  proceedings  of  the  Court  of 
Claims  do  not  show  that  the  136  bales  were  em- 
braced in  the  fined  petition  of  G.  B.  Lamar  in 
that  court,  or  in  the  8,276  bales  for  which 
judgment  was  awarded.  There  is  not  in  the 
proofs  before  the  Court  of  Claims  any  testimony 
in  regard  to  the  188  bales.  It  may  very  well  be 
that  they  passed  into  the  possession  of  G.  B. 
Lamar,  and  were  seized  and  sent  to  New  York 
and  sold,  and  that  their  proceeds  are  now  in  the 
Treasury.  But  ti»e  evidence  before  the  Court 
of  Claims  was  entirely  sufficient  to  show  that 
G.  B.  Lamar  was  entitled  to  recover  the  pro- 
ceeds of  the  8,275  boles  for  which  he  did  recover, 
without  Including  the  186.  Every  bale  of  the 
8,276  is  traced,  in  that  evidence,  into  the  hands 
of  G.  B.  Lamar,  and  identified  as  cotton  which 
he  had  purchased  and  paid  for,  as  a  buyer  of 
it.    The  136  bales  were  no  part  of  it 

The  will  was  made  in  September,  1872,  nearly 
eight  months  before  the  final  petition  was  filed 
in  the  Court  of  Claims.  That  petition  omitted 
to  mention  the  186  bales,  they  having  been 
specially  mentioned  in  the  amended  petition 
filed  April  16th,  1872,  which  was  thepetition 
pending  when  the  will  was  nuide.  The  final 
petition  states  that  it  is  filed  "  in  lieu  of,  and  as 
a  substitute  for,  all  other  petitions  and  amend- 
ments thereto  heretofore  filed  in  this  cause." 

The  186  bales, with  other  cotton,  having  been 
taken  firom  the  possession  of  G.  B.  Lamar  and 
sold,  he  made,  as  he  states  in  his  will,  "  claims 
upon  the  Government  of  the  United  States  for 
payment  for  such  cotton,"  which  claims,  the 
will  says, "  are  now  before  the  Court  of  Claims, 
and  also  before  the  Committe  on  Claims  of  the 
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Congress  of  the  United  States."  The  wfll  di- 
rects his  executors  to  press  the  claims,  and  gives 
a  list  of  the  cotton,  and  specifies,  among  it,  the 
186  bales,  as  "belonging  to  a  gentleman  m  Rich- 
mond, Yiixinia,"  and  as  being  cotton  on  -which 
C.  A.  L.  Lamar  made  advances.  O.  B.  Lamar 
did,  in  his  amended  petition  filed  in  the  Court 
of  Claims,  April  16, 1872,  make  a  specific  claim 
for  the  proceeds  of  that  cotton.  But  he  dropped 
that  claun  in  his  final  petition  and  had  no  re- 
covery for  it.  He  did  not  receive  his  money  till 
more  than  ten  months  after  he  obtained  judg- 
ment The  impression  was  on  his  mind  that  he 
bad  recovered  for  the  186  bales  and,  under  that 
erroneous  belief,  he  advertised  in  a  itewspaipet 
in  Richmond  for  the  rightful  owner  of  the  cot- 
ton to  come  forward  and  prove  his  ownerehip, 
and  pay  advances  and  expenses  of  collection, 
and  receive  the  balance  due.  The  advertisement 
stated  that  the  cotton  was  placed  in  the  posses- 
sion of  C.  A.  L.  Lamar,  and  stored  in  Lamar's 
warehouse;  that  advances  were  made  on  it,  and 
there  were  charges  for  storage,  compressing  and 
cartage;  that  the  cotton  was  Ukea  by  the  Indted 
States;  and  that  he  had  received  payment  for  it 
from  the  TreasuiT.  He  also,  in  April  1874, 
made  entries  in  his  books  statingthat  be  had 
received  so  much  money  from  the  United  States 
for  the  186  bales,  "  of  which  the  owner  is  un- 
known and  is  advertised  for  in  Richmond,  Vir- 
ginia." 

The  evidence  derived  from  the  advertisement 
and  the  entries  in  the  books  is  of  no  force  ex- 
cept to  Aow  Mr.  lAmar's  own  belief  at  the 
time,  and  cannot  avail  to  control  the  internal 
evidence  afforded  by  the  record  from  the  Court 
of  Claims,  that  the  186  bales  were  not  included 
in  the  recovery  in  that  court. 

This  conclusion  makes  it  unnec^sary  to  con- 
sider any  of  the  other  questions  raised.  Tht  de- 
cree of  the  Oireuit  Oowrt  U  reverted  and  tite  eate  U 
remanded  to  tluU  court,  with  direction  to  ditmiM 
the  bill  of  eonmlaint. 

True  copy.  Tost: 

James  H.MoKennejr,  Clerk,  Sup.  Court,  V.  8. 


BERNHARD  ARNSON  m   ai-,  PIff*.  in 

Brr., 

t. 

THOMAS  MURPHY,  CoUector  of  the  Pobt 

OF  Nbw  Tobk. 

(See  B.  O.,  Beporter's  ecL,  28S-24S.) 

AeUonfor  dutiti  illegally  exacted — limitation  of 
pendency  </  appeal— ttate  limitation  latoi. 

1.  The  common  law  right  of  action  to  recover 
back  money  lUecrally  exacted  by  a  collector  of  cus- 
toms, as  duties  upon  Imported  merchandise,  has 
been  converted  Into  a  statutory  liability  by  the  laws 
of  ConneaB,  the  remedy  under  which  is  exclusive 
of  allouien. 

2.  No  action  arises  to  the  claimant,  in  such  cases, 
until  after  a  decision  aeainst  him  by  the  Secretary 
of  the  Treasury ;  and  his  suitacrainst  the  collector 
Is  barred,  unless  brought  within  ninety  days  after 
an  advene  decision  upon  his  appeaL 

8.  If  such  decision  Is  delayed  more  than  ninety 
days  after  the  date  of  bis  appeal,  it  Is  at  the  claim- 
ant's option,  either  to  sue  pending  the  appeal,  treat- 
ing the  delay  as  a  denial,  or  to  wait  until  a  decision 
is  in  fact  made,  and  then  sue  within  ninety  days 
thereafter. 

4.  The  limitation  laws  of  the  State  In  which  the 
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cause  of  action  arose,  or  in  which  the  salt  was 
brought,  do  not  ai>ply  to  such  action. 

[No.  48.] 

Submitted  Oct.  IS,  188S.    Decided  Mm.  19,  ms. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

The  history  and  facts  of  the  case  t^pear  in 
the  opinion  of  the  court. 

Mettrt.  Iterwim  Sanders  and  Jolin  8.  Weoi- 
vard,  for  plaintiffs  in  error. 

Mr.  8.  F.  PUllips.  SoUdtoi^Oen.,  t<a  dt- 
f  endant  in  error. 

Mr.  Juitiee  Katthews  delivered  the  ophi- 
ion  of  the  court: 

This  action  was  brought  May  8, 1919,  by  the 
pjaintiffB  in  error,  in  the  Supreme  Couitof  New 
York,  to  recover  money  alleged  to  have  been 
illeg^y  exacted  by  the  Collector  for  Customs 
dunes,  and  was  removed  bj  the  defendant  by 
writ  of  certiorari  to  the  Circuit  Court  of  the 
United  States  for  that  district 

On  the  trial  it  appeared  that  the  several 
amounts  alleged  to  have  been  illegally  exacted 
were  paid  under  protest,  duly  made,  on  various 
dates  from  April  26,1871 .  to  November  29,1871; 
that  within  ninety  days  from  the  date  of  each 
payment  an  appail  from  the  decision  of  the  Cd- 
lector  had  been  duir  taken  to  the  Secretary  of 
the  Treasury,  and  that  no  decision  bv  that  offi- 
cer, in  any  of  the  cases,  had  been  rendered  prior 
to  the  conunenoement  of  this  action;  and  that 
this  suit  was  not  brought  ontil  after  ninety  days 
had  elapsed  from  the  date  of  the  latest  appeal, 
and  not  until  after  the  lapae  of  more  than  six 
years  from  the  expiration  of  that  period. 

The  defendant  pleaded  in  bar,  besides  other 
defenses,  that  the  cause  of  action  sued  upon  did 
not  accrue  within  six  yean,  before  the  com- 
mencement thereof,  that  being  the  limitatioD 
prescribed  b^  the  Statute  of  New  York,  then  in 
force,  for  actions  upon  contracts,  obliKations  or 
liabilities,  express  or  implied,  other  than  those 
upon  Judgments  or  decrees  of  courts  of  the 
United  States,  oi;  of  courts  of  any  State  or  Ter- 
ritory within  the  United  States,  and  thoae  upon 
sealed  instruments. 

The  court  thereupon  directed  a  verdict  in 
favor  of  the  defendant,  to  which  exception  was 
duly  taken,  and  for  that  alleged  error  the  judg- 
ment thereon  is  now  brought  into  review. 

The  cause  of  action  arose  under  the  Act  of 
June  80,1864,18  Stat  at  L.  ,202,  the  14th  sectioD 
of  which  is  now  section  2981  of  the  Revised  Stat- 
utes. It  distinctly  provides,  that,  on  the  entty  of 
any  merchandise,  the  decision  of  the  CoUector 
of  Customs  at  the  port  of  importation  and  entiT, 
as  to  the  rate  and  amount  of  duties  to  be  paid 
on  such  merchandise  and  the  dutiable  coats  and 
charges  thereon,  duU  be  final  and  conclusive 
agaiost  all  persons  interested  therein,  unless  tfas 
owner,  importer,  consignee  or  agent  of  the 
merchandise  shall,  within  ten  days  after  the  as- 
certainment and  liquidation  of  the  duties  by  the 
proper  officers  of  the  customs,  give  notioe  in 
writing  to  the  collector  on  each  enby,  if  diant- 
isfied  with  Us  decision,  setting  forth  thenin, 
distinctly  and  specifically,  the  grounds  of  his 
objections  thereto,  and  shajl,  within  thir^  da;* 
after  the  date  of  such  asoertainsMnt  and  Bqai- 
dation,  appeal  thei^brom  to  theSecietary  of  tiw 
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Treastnv.  The  decision  of  the  Secretary  on  such 
appeal  shall  he  final  and  conclnslYe,  and  sach 
merchandise  shall  he  liable  to  datv  accordingly, 
onlees  suit  shall  be  bruu^t  witliin  ninety  days 
after  the  decision  of  the  Secretary  of  the  Treas- 
niy  on  such  appeal  for  any  duties  which  shall 
have  been  paid  before  the  date  of  such  decision 
on  such  merchandise,  or  costs  or  charges,  or 
within  ninety  days  after  the  payment  of  duties 
paid  after  the  decision  of  the  Secretair.  "  No 
suit  shall  be  maintained  in  any  court  ror  the  re- 
covery of  any  duties  alleged  to  have  been  er- 
roneously or  illegally  exerted,  until  the  decis- 
ion of  the  Secretwy  of  the  Treasury  shall  hare 
been  first  had  on  such  appeal,  unless  the  decis- 
ion of  the  Secretary  shall  be  delayed  more  than 
ninety  days  from  tiie  date  of  such  appeal  in  case 
of  an  entry  at  any  port  east  of  the  Rocky  Moun- 
tains, or  more  thui  five  months  in  case  of  an 
entry  west  of  those  mountains." 

The  common  law  ri^t  of  action,  to  recover 
back  money  illegally  exacted  by  a  Collector  of 
Customs  88  duties  upon  tmported  merchandise, 
rested  upon  the  implied  promise  of  the  Collect- 
or to  refund  money  which  he  had  received  as 
the  agent  of  the  govemment,but  which  the  law 
had  not  authorimd  him  to  exact;  which  had 
been  unwillingly  jMld,  and  vdiich,  before  pay- 
ment to  his  principal,  he  had  been  notified  he 
would  be  required  to  repay;  and  involved  a 
corresponding  right  on  his  part  to  withhold 
from  the  government,  as  an  indemnity,  the 
fund  in  dupute.  The  manifest  public  incon- 
veniences resulting  from  this  situation  induced 
Congress,  by  the  Act  of  March  8, 1889,  ch.  82, 
5  Stat  at  L..  848,  sec  2,  to  alter  the  relation 
between  these  officers  of  the  United  States 
by  requiring  them  peremjjtorily,  to  pay  Into  the 
IreaBuiy  all  moneys  received  by  them  offlcial- 
^,  without  regard  to  claims  for  erroneous  and 
iUegal  exactions.  It  was  provided,  however, 
therein  that  the  Secretary  of  the  Treasury  him- 
self, on  being  satisfied  that  in  any  case  of  du- 
ties paid  under  protest,  more  money  had  been 
paid  to  the  collector  than  the  law  required, 
should  refund  the  excess  out  of  the  Treasury. 
The  legal  effect  of  this  enactment,  as  was  held 
in  Caini  v.  Ourti$,  9  How.,  286,  was  to  take 
from  the  claimant  all  rij^t  of  action  against 
the  collector  by  removing  the  groimd  on  which 
the  impUed  promise  rested.  Congress,  being 
in  session  at  the  time  that  decision  was  an- 
nounced, passed  the  explanatory  Act  of  Feb- 
ruary 26,  1846,  which,  by  legislative  construc- 
tion of  the  Act  of  1889,  restored  to  the  claim- 
ant his  right  of  action  against  the  collector,but 
required  the  protest  to  be  made  in  writing  at 
the  time  of  payment  of  the  duties  alleged  to 
have  been  illegally  exacted,  and  took  from  the 
Secretary  of  the  Treasury  the  authority  to  re- 
fund conferred  by  the  Act  of  1889,  6  Stat,  at 
!•.,  849,  727.  This  Act  of  1845  was  in  force,  as 
-was  decided  in  Bameif  v.  Wattm,  92  U.  S.,  449 
{XSJJL,  780],  until  repealed  by  bnplication  hy 
Uie  Act  of  June  80, 1864, 18  Stat,  at  L.,  214 
The  14th  section  of  the  Act  last  mentioned  is,  as 
already  cited,  in  substance,  the  present  section 
3981  of  the  Revised  Statutes,  providing  for  the 
appeal  to  the  Secretary  of  the  Treasury,  and 
the  16th  section,  being  the  present  section 
8012i,  R.  S.,  restores  to  the  Secretary  of  the 
Treasury,  the  authority  to  refund  moneys 
paid  under  protest  and  appeal,  which  he  shall 
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be  satisfied  were  illegally  exacted,  originally 
conferred  upon  him  by  the  Act  of  1889.  And 
the  provision  of  the  Act  of  1846,  which  con- 
strued the  Act  of  1SS9  so  as  to  restore  to  the 
claimant  the  right  of  action,  judicially  declared 
in  Oarv  v.  OurUt,  tupra,  to  have  been  taken 
away  by  the  latter,  now  appears  as  section 
8011  of  the  Revised  Statutes.  It  was  in  force 
when  the  present  action  was  brought  and  is  as 
follows:  "Any  person  who  shall  have  made 
payment,  under  protest  and  in  order  to  obtain 
possession  of  merchandise  imported  for  him,  to 
any  collector  or  penon  acting  as  collector  of 
any  money  as  duties,  when  such  amount  of 
duties  was  not,  or  was  not  wholly,  authorized 
by  law,  may  niaintain  an  action  in  the  nature 
of  an  action  at  law,  which  shall  be  triable  by 
juiT,  to  ascertain  the  validitv  of  such  demand 
and.  payment  of  duties,  ana  to  recover  back 
any  excess  so  paid.  But  no  recovery  shall  be 
allowed  in  such  action  unless  a  protest  and  ap- 
peal shall  have  been  taken  as  prescribed  in  sec- 
tion twenty-nine  hundred  and  thirty  one." 

By  reference  to  the  14th  section  of  the  Act 
of  1864,  now  section  2981,  K  S.,  it  will  ap- 
pear that  the  written  protest  must  be  made 
within  ten  days,  and  the  appeal  to  the  Secre- 
tary of  the  Treasury  within  thirty  days,  from 
the  ascertainment  and  liquidation  of  the  duties 
by  the  proper  officer.  The  decision  of  the  Sec- 
retary on  such  u>peal  shall  be  final  and  conclu- 
sive, unless,  within  ninety  days  after  it  is  made, 
suit  is  brought;  and  no  suit  shall,  in  the  mean- 
time pending  the  appeal,  be  brought  unless  tite 
decision  by  the  Secretary  shall  be  delayed  more 
than  ninety  days  from  the  date  of  the  appeal, 
if  arising  upon  an  entry  at  any  port  east  of 
the  Rocky  Mountains. 

It  appears  to  us  quite  plafai,  from  the  reading 
of  the  statute,  that  no  action  arises  to  the 
claimant,  in  such  cases,  until  after  a  decision 
against  him  by  the  Secretary  of  the  Treasury; 
and  that  his  suit  against  the  collector  is  barred 
unless  brought  within  ninety  days  after  an  ad- 
verse decision  upon  his  appeal;  but  with  the 
proviso,  that  if  such  decision  is  delayed  more 
than  ninety  days  after  the  date  of  his  appeal,  it 
is  at  the  claimant's  option  either  to  sue,  pend- 
ing the  appeal,  treating  the  delay  as  adenial,or 
to  wait  untU  a  decision  is  in  fact  made,  and 
then  sue  within  ninety  days  thereafter.  It  can- 
not be  that  he  is  obliged,  in  case  for  any  reason 
a  decision  at  the  Treasury  Department  is  de- 
layed beyond  the  appointed  time,  to  treat  the 
delay  as  an  adverse  decision,  and  to  bring  his 
suit  while  the  matter  is  still  mtbhidiee.  There 
is  no  language  in  the  Act  requiring  such  a  con- 
clusion; It  is  inconsistent  with  the  terms  actu- 
ally employed,  and  is  not  founded  on  any  suffi- 
cient reason.  The  right  to  sue  at  all,  before  the 
final  decision  of  the  appeal,  is  merely  inferred 
from  the  form  of  the  exception,  and  in  its  nat- 
ure is  permissive  and  not  peremptory.  The 
right  to  sue  at  any  time,  within  ninety  days 
aner  the  decision  on  the  appeal,  is  clearly  ^ven 
in  the  terms  which  declare  that  such  decision 
shall  not  be  conclusive,  if  suit  is  brought  there- 
after, within  that  period;  and  the  prohibition 
against  suing  before  such  decision  is  rendered, 
is  exj/Kis,  with  the  saving  only  of  the  right  on 
the  part  of  the  claimant  to  sue  before  final  de- 
cision is  rendered,  if  such  decision  is  delayed 
for  more  than  ninety  days  after  the  date  of  the 
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appeal.  Bat  there  Is  notbine  which  nqnireajlndiottt 
bLn  to  ane,  until  after  such  decision  hu  been  P^l"^ 
rendered.  The  whole  purpose  of  the  nving  in  to  and 
his  favor  evidently  is,  that  he  shall  notbeie-  oitliei 
quired  to  wait  longer  than  ninety  days  after  hii^^ 
appeal  for  an  adjudication.  There  is  nothing  to  g.  ^g 
forbid  his  waiting,  without  suit,  as  long  as  he  LegUi 
has  reason  to  expect  a  favorable  decidon  upon  ^^JS. 
bisappeia.  L»ulr 

From  this  review  of  the  le^lation  and  Jadi-  to  tan 
dal  history  of  the  subject  it  is  apparent  that  JjJ^ 
the  common  law  action  recognized  asappropri-  ^y^' 
ate  by  the  decision  in  EUioU  v.  Suorieout,  10  jaint 
Pet.,  187,  has  been  converted  into  an  action  i™^ 
based  entirely  on  a  different  principle— that  of  '^^ 
a  statutory  liability,  instead  of  an  Implied  &!l 
promise — which  if  not  originated  by  the  Act  of  enoei 
Congress,  yet  is  regulated,  as  to  all  its  ind-  °^ 
dents,  bv  express  statutory  provisions.  And  guts 
among  them  are  the  conditions  which  fix  the  oept 
time  when  the  suit  msybe|dn,and  nresciibe  """* 
the  period  at  the  end  of  wliich  the  rigm  to  sue  . 
shall  cease.  Congress  having  undertaken  to  reg-  " 
ulate  the  whole  subiect,  its  legislation  is  nee-  TN 
essarily  exclusive.  For  any  inconveniences  that  J. 
may  result  to  outgoing  collectors  or  the  lepie-  1 
aentatives  of  those  who  have  deceased,  by  the  in  t 
unavoidable  delays  in  deciding  appeals  in  the  J 
Treasury  Department,  and  the  absence  of  a  in  < 
definite  period  of  time  bevond  which  no  suit  '^ 
shall  be  brought,  it  is  for  Congress  alone  to  ap- 1  of 
ply  the  needful  remedy.  I  ert 

It  follows  that  in  such  cases,  of  which  the  I  lai 
>resent  is  one,  the  limitation  laws  of  the  State  I  Lc 
n  which  the  cause  of  action  arose,  or  in  which  I  tn 
the  suit  was  brought,  do  not,  under  sec.  721, 1  pv 
R.  S.,  furnish  the  nile  of  decision,  and  that  it  I  tb 
was,  therefore,  an  error  in  the  circuit  court  to  1  d 
apply,  as  a  bar  to  the  action,  the  limitation  pre- 1 
scribed  by  the  Statute  of  New  York. 

For  tliat  error  Viejtulgment  it  aeeordingly  r»- 
teriedand  tht  cause  remanded,  with  initrumon* 
to  grant  a  new  triai,  and  it  it  to  ordered. 


K 


Mr.  JiuUee  Field  did  not  sit  in  this  case  tmd  | 
took  no  part  in  its  decision. 
True  copy.    Teet : 

James  H.  UoKenaey,  Clerk,  Sup.  Ooart,1T.  8. 

ated-UO  U.  8.,  27B,  648. 


LOUISVILLE  AND    NASHVILLE   RAIL-' 
ROAD  COMPANY,  Ptff.  in  m-r., 
v. 
MANUEL  PALMES,  Collector  of    Revenue 
for  the  State  op  Florida  aito    for   the 

CODNTT  OF  ESCAHBIA,  IN  AKD  FOR    £aCAM- 
BIA  COUHTT. 

(See  8.  C,  Beporter's  ed..  M4-88&) 

Immunitj/ from  taxation — trantferof,  to  anothe 
corporation — etate  deeitiont,  w/ien  notyoUotD« 
— rule  of  property. 

1.  Immunity  from  taxation  granted  to  a  rallroa 
company  does  not  pssa  by  virtue  of  a  oon  veyanc 
of  the  railroad  and  its  franchifies,  but  requires  fc 
its  transfer  some  particular  and  express  deaoriptioi 

Vcn^—ExempMon  from  tcaaUon,  whettier  a  tun 
tract ornot; not (mplud.  See not« to  Tuokex- v.  Fei 
guson,  88  U.  8.,  XXXL,  806. 
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The  sale  of  an  exempt  railroad,  with  all  its 
"privileges  and  immunities,"  will  pass  exemp- 
tion from  taxation  to  the  purchaser. 

R.  B.  Co.  V.  meks.  9  Baxt.,  443;  B.  B.  Oo.  v. 
EamUen  Co.,  102  U.  8.,  277  (XXVI.,  152); 
R.  B.  Oo.  T.  Gainet,  8  Fed.  Rep.,  266;  2  FUp., 
621;  Band  v.  B.  B.  Co..  17  8.  Car..  219;  see, 
also,  Nea  Jertey  v.  WiUon  (supra);  State  v. 
WMtuxnrth,  8  Lea.,  594);  B.  B.  Co.y.  Pfaender, 
28  Minn.,  217;  G'(mzafe»T.i»iiW»Ban,16Fla.,791; 
R  B.  Oo.  V.  FUreher,  14  Minn.,  828;  i?.  B.  Oo. 
T.  Deua  Oo^  7  Am.  &  Eng.  R.  R.  Cas.,  848. 

Memr*.  £.  A.  Perry  and  Oeo.  P.  Baney, 
Attg-Gen.  of  Florida,  for  defendant  in  error. 

Mr.  Jiutiee  Matthews  delivered  the  opinion 
of  the  court: 

This  is  a  writ  of  error  bringing  into  review  a 
decree  of  the  Supreme  Court  of  Floridaj  dis- 
missing a  bill  in  equity,  filed  by  the  plaintiff  in 
error,  which  sought  to  enjoin  uie  defendant,  a 
Collector  of  Revenue  under  the  laws  of  Florida 
for  the  County  of  Escambia,  from  collecting,  by 
a  sale  of  property  levic-d  on  for  that  purpose, 
certain  taxes  claimed  by  him,  to  be  due  from 
the  complainant. 

The  ground  of  our  jurisdiction  is,  as  stated 
and  shown  in  the  record,  that  in  the  cause 
wherein  the  decree  complained  of  was  rendered, 
there  was  drawn  in  question  the  validity  of  a 
statnte  of  the  8tate  of  Florida,  to  wit:  "  An 
Act  entitled  An  Act  for  the  Assessment  and 
Collection  of  Revenue,"  approved  March  5, 
1^1,  wherein  and  whereby  certain  taxes  for 
state  and  coonty  piuposes  were  imposed  upon 
the  line  of  railroad  extending  from  the  City  of 
Pensacola,  in  the  State  of  Florida,  to  the  north- 
em  boundary  of  the  State  of  Florida,  in  the  di- 
rection of  Montgomery,  Alabama,  of  which  rail- 
road the  pl^otm  in  error  is  in  possession  and 
is  owner;  the  validity  of  this  statute  being  ques- 
tioned on  the  ground  that  it  was  repu^:nant  to 
the  Constitution  of  the  Dnited  States,  m  that  it 
impaired  the  obligation  of  a  contract,  and  the 
decision  of  the  Supreme  Court  of  Florida  being 
in  favor  of  its  valiaity. 

The  contract,  the  obligation  of  which  it  is  al- 
leged has  been  thus  impaired,  and  of  which  the 
plaintiff  in  error  claims  the  benefit,  is  asserted 
to  arise  as  follows: 

The  General  Assemblv  of  the  State  of  Florida 
passed  an  Act, which  took  effect  January  0,1866, 
entitled  "An  Act  to  Provide  for  and  Encour- 
age a  Liberal  System  of  Internal  Improvements 
in  this  State,"  the  preamble  to  which  recites 
that  "  The  Constitution  of  the  State  declares 
*  tiiat  a  liberal  system  of  internal  improvements 
being  essential  to  the  development  of  the  re- 
sources of  the  country,  shall  be  encouraged  by 
the  government  of  this  State  and  it  shall  be  the 
duty  of  the  General  Assembly,  as  soon  as  prac- 
ticable, to  ascertain  by  law  proper  objects  of  im- 
provements in  relation  to  roads,  canab  and  navi- 
gable streams,  and  to  provide  for  a  suitable 
application  of  such  funds  as  may  be  appropri- 
ated for  such  improvements.'"  The  Act  then 
TODceeds  to  create  an  internal  improvement 
fund  to  aid  in  the  construction  of  certain  de- 
scribed railroads,  and  other  works  of  inter- 
nal improvement,  by  means  of  coriwrations  or- 
ganized or  to  be  chartered  for  that  purpose; 
and  the  18th  section  provides  as  follows: 

"  That  the  capital  stock  of  any  railroad  com- 
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pany  accepting  the  provisions  of  this  Act  shall 
be  forever  exempt  from  taxation,  and  the  roads, 
their  fixtures  and  appurtenances,  including 
workshops,  warehouses,  vehicles  and  property 
of  every  description  needed  for  the  purpose  of 
transportation  of  freight  and  passengers,  or  for 
the  repair  and  maintenance  of  the  roads,  shall 
be  exempt  from  taxation  while  the  roads  are 
under  construction  and  for  the  period  of  thirty- 
five  years  from  their  completion,  and  that  ul 
the  ofiScers  of  the  companies,  and  servants  and 
persons  in  the  actual  employment  of  the  com- 
panies, be  and  are  hereby  exempt  from  per 
forming  ordinary  patrol  or  militia  duty,  work- 
ing on  public  roaos  and  serving  as  jurors." 

By  an  Act  of  the  General  Assembly  of  Flor 
ida,  approved  December  14,  1855,  ft  was  en- 
acted "Tliat  a  line  of  railroad  to  be  constructed 
from  the  City  of  Pensacoln,  or  any  other  point 
or  points  on  the  waters  of  Pensacola  Bay  or  the 
waters  of  St.  Andrews  Bay,  to  the  north  line 
of  the  State,  leading  in  the  direction  of  Mont 
^mery,  Alabama,  shall  be  considered  propel 
miprovements  to  be  aided  from  the  internal  im- 
provement fund  in  the  manner  provided  for,  oi 
may  hereafter  be  provided  for,  in  '  An  Act  to 
Provide  for  and  Encourage  a  Liberal  System  of 
Internal  Improvements  in  the  State,'  approved 
January  6,  1855." 

The  Alabama  and  Florida  Railroad  Com- 
pany, by  an  Act  approved  Januaij  8, 1868,  had 
been  incorporate  to  build  a  railroad  faJling 
within  that  description,  to  extend  from  some 
point  on  the  Bay  of  Pensacola  to  some  point  on 
the  boundary  line  between  the  States  of  Flori- 
da and  Alabama,  to  meet  and  connect  with  a 
railroad  leading  thence  to  the  City  of  Mont- 
gomery. This  company,  it  Is  alleged  in  the 
bill,  buQt  and  for  a  time  operated  the  line  of 
railroad  contemplated  by  its  charter,  and  be- 
came entitled  to  tlie  benefits  and  privileges  of 
the  Internal  Improvement  Act  of  1866,  by  ac- 
cepting its  provisions  and  complying  witti  its 
conditions.  Its  line  of  railroad  was  completed 
about  January  1,  IMO. 

By  virtue  of  a  decree  of  foreclosure  and  sale 
at  the  suit  of  trustees  of  a  first  mortgage,  to 
satisfy  the  bonds  secured  thereby,  the  railroad 
of  the  Alabama  and  Florida  Railroad  Company, 
and  all  the  rights,  privileges  and  franchises  of 
the  said  company,  were  sold  and  conveved  on 
August  7, 1872,  to  one  A.  E.  Maxwell,  his  heirs 
ana  assigns,  in  trust,  and  by  him  were  sold  and 
conveyed  on  December  10,  1872,  to  the  Pensa- 
cola and  Louisville  Railroad  Company,  a  cor- 
poration created  by  the  laws  of  Florida. 

The  original  Act  incorporating  the  last  named 
company  was  passed  July  10, 1868,  but  it  ap- 
pears to  have  been  reorganized  by  an  amend- 
atory Act,  which  took  eSect  February  4,  1872, 
the  18th  section  of  which  is  as  follows: 

"  That  the  Pensacola  and  Louisville  Railroad 
Company,  having  become  the  assignee  of  the 
Alal^ma  and  Florida  Railroad  of  Florida,  and 
the  fisnchlses  of  the  said  corporation,  and  be- 
ing in  possession  of  and  operating  the  said  line 
of  road,  which  corporation  was  exempt  from 
taxation  for  a  limited  period,  the  said  Pensa- 
cola and  Louisville  Railroad  Company  and  its 
property,  now  owned  or  hereafter  to  be  ac- 
({uired,  sIirII  also  be  exempt  from  taxation  dur- 
ing the  remainder  of  said  period." 

On  May  6, 1878,  in  pursuance  of  a  decree  of 
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the  Circuit  Court  of  the  State  of  Florida,  sit- 
ting in  Leon  County,  a  sale  and  convOTance 
was  made  transferring  the  title  of  the  Pensa- 
cola  and  Louisville  Railroad  Company  in  and 
■  to  Its  road  and  other  property,  "  together  with 
all  the  franchises,  rights,  pnyileges,  easements 
and  immunities  "  of  that  company,  to  the  Pen- 
sacola  Railroad  Company.  This  company  was 
a  corporation  of  the  State  of  Florida,  created 
by  an  Act  of  the  General  Assembly,  which  took 
effect  February  27,  1877.  The  2d  section  of 
that  Act  is  as  follows: 

"  Sec.  a.  Be  itfurVurr  enacted.  That  the  said 
Pensacola  Railroftd  Company  be  and  it  is  here- 
by authorized  and  empowered  to  acquire  by 
purchase  and  <  assignment  all  the  property, 
rights,  franchises,  privileges  and  immunities  of 
the  Pensacola  ana  Loufiville  Railroad  Com- 
pany, a  corporation  created  by  an  Act  of  the 
General  Assembly  of  the  State,  approved  July 
16,  A.  D.  1868,  whether  the  same  were  acquired 
under  the  laws  of  the  States  of  Florida  or  Ala- 
bama or  the  laws  of  the  United  Stales,  or  as  the 
assignee  and  successor  of  tlie  Alabama  and  Flor- 
ida Railroad  Company;  and  upon  completion 
of  the  said  purchase  and  assignment,  the  said 
Pensacola  Railroad  Company  shall  be  deemed 
in  law  and  eaui^  to  be  folly  inyested  with  and 
entitled  to  all  the  said  property,  rights,  fran- 
chises, privileges  and  immiuiities  of  said  Pen- 
sacola and  Louisville  Railroad  Company,  as 
thoueh  the  same  were  originally  granted  to  or 
acquired  by  the  said  Pensacola  Railroad  Com- 
pany." 

By  the  18th  section  of  the  Act  of  1878  amend- 
ing the  charter  of  the  Pensacola  and  Louisville 
Railroad  Company,  it  was  provided  that  "It 
shall  be  lawful  for  said  company  to  purchase, 
lease,  acquire  an  interest  in,  to  unite  or  con- 
solidate with,  lease  or  sell  to  any  other  railroad 
company  in  or  out  of  the  State,  and  to  make 
the  same  one  company,  with  a  consolidated 
stock  and  property  and  with  one  board  of  di- 
rectors," etc. 

The  right  under  this  section  to  sell  and  trans- 
fer its  property  and  franchises  to  a  corporation 
of  another  State,  it  is  claimed,  passed  from  the 
Pensacola  and  Louisville  Railroad  Company  to 
the  Pensacola  Railroad  Company;  and  accord- 
ingly, on  October  20,  1880,  the  Pensacola  Rail 
road  Com^ny  conv^ed  to  the  Louisville  and 
Nashville  Railroad  Company,  the  plaintiff  in 
error,  its  railroad  from  its  junction  with  the 
Mobile  and  Montgomery  Rddway  to  its  termi- 
nus in  Pensacola  Bay,  its  property,  real  and 
personal,  with  certain  exceptions,  all  its  fran- 
chises, except  the  franchise  to  be  and  exist  as  a 
corporation,  rights,  privile^,  easements  and 
immtmities,  by  virtue  of  which  conveyance  the 
plaintiff  in  error  claims  in  the  bill,  that  it  be- 
came entitled  to  all  the  rights,  property,  privi- 
leges, franchises  and  immunities  of  the  Ala- 
buna  and  Florida  Railroad  Company,  the  Pen- 
sacola and  Louisville  Railroad  Company  and 
the  Pensacola  Railroad  Company,  under  the 
various  Acts  incorporating  these  companies  and 
Acts  amendatory  of  the  same. 

The  plaintiff  in  error,  the  Louisville  and  Nash- 
ville Railroad  Company,  is  a  Corporation  of 
Kentucky,  and  by  an  amendment  to  its  charter, 
which  took  effect  March  6,  1878,  reciting  that 
its  stockholders  had  become  largely  interested 
in  the  commerce  and  railroad  bumness  between 
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the  States  of  Kentucky  and  Tennessee  and  the 
southeast,  and  the  several  raOroad  connections 
in  that  part  of  the  country,  by  an  extension  of 
its  system,  was  enabled  '*  to  operate,  lease  or 
purchase,  upon  such  terms  or  in  such  manner 
as  they  deem  best,  any  railroad  in  any  other 
State  or  States  deemea  necessary  for  the  poro- 
tection  of  the  interest  of  the  stockholders." 

The  exemption  from  taxation,  cmtted  by  the 
18th  section  of  the  Internal  Improvemoit  Act 
of  1865,  is,  in  every  respect,  similar  to  that 
which  was  declared  in  Morgan  y.  Louitiana, 
98  U.  S.,  217  [XXUL.  800],  to  he  not  assien- 
able.  No  words  of  assignability  are  used  by 
the  Legislature  of  the  State  in  the  language  cre- 
ating it;  and,  from  its  nature  and  context,  it  is 
to  be  inferred  that  the  exemption  of  the  prop- 
erty of  the  company  was  intended  to  be  of  the 
same  character  as  that  declared  in  reference  to 
its  capital  stock  and  to  its  oflScers,  servants  and 
employU,  and  that  all  alike  were  privfleges 
personal  to  the  corporation  or  to  individiuls 
connected  with  it,  entitled  to  them  by  the  terms 
of  the  law.  This  exemption,  therefore,  did  not 
pass  from  the  Alabama  and  Florida  Railroed 
Company  to  the  Pensacola  and  Louisville  Ridl- 
road  Company  by  the  conveyances  which  passed 
the  tiUe  to  the  railroad  itself,  and  to  the  fran- 
chises connected  with  and  necessary  in  its  om- 
struction  and  operation. 

This  conclusion  is  confirmed  by  the  18th  sec- 
tion of  the  Act  of  February  4, 1873,  amending 
the  charter  of  the  Pensacola  and  Louisville  RaiF 
road  Company.  That  section  recites  that  the 
last  namea  company  havingbecome  assignee  of 
the  Alabama  and  Florida  Railroad  Comoutj, 
and  of  its  franchises  and  property. '  'Whlca  cor- 
poration was  exempt  from  taxation  for  a  lim- 
ited period,  the  said  Pensacola  and  Louisville 
Railroad  Company  and  its  proper^,  now  owned 
or  hereafter  to  oe  acquired,  shall  also  be  ex- 
empted from  taxation  during  the  remainder  of 
said  period."  Here  the  original  exemption  it 
dedued  to  be  the  privilege  of  the  Florida  and 
Alabama  Railroad  Company,  the  particular  cor- 
poration to  which  it  waa  grantea,  and  the  ne- 
cessity for  conferring  it  by  a  new  legisUtive 
grant  upon  the  assignee  of  the  property  and 
franchises  of  the  original  corporation,  rests  upoo 
the  implication  that  the  exemption  aid  not  pass 
to  it  by  the  assignment  between  tiie  parties. 
And  the  further  inference  is  equally  neceasanr, 
that  the  exemption  transferred  or  created  in  tM 
new  company  by  the  terms  of  the  legislative 
grant,  is  identical  in  its  character  as  a  personal 
and  unassignable  privilege  to  the  new  grantee, 
with  that  It  had  when  it  belonged  to  the  iint 
company. 

But  the  2d  section  of  the  Act  of  Fetenan 
27,  1877,  incorporating  the  Pensacola  Raiboad 
Company,  authorized  and  empowered  it  to  ac- 
quire, by  purchase  and  assi^unent,  all  the 
property,  rights,  franchises,  privHeges  and  in- 
munities  of  the  Pensacola  and  LooSsviDe  B^ 
road  Company  and,  upon  completion  of  mA 
purchase  and  assignment,  declared  that  the  for- 
mer should  be  deemed,  in  law  and  in  equity,  to 
be  fully  invested  with  and  entiUed  to  all  ite 
said  property,  rights,  franchises,  privfl^iea  and 
immunities  as  though  the  same  were  onginally 
granted  to  or  acquired  by  the  said  Pmacosi 
Railroad  Company. 

It  is  claimed  that  this  language  is  Imad 
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enough  to  cover  the  Msi^nment  and  transfer  of 
the  immunity  from  taxation  granted  to  the  Pen- 
Mcola  and  Louisville  Railroad  Company  by  the 
18th  section  of  its  charter.  And  we  are  of  this 
opinion.  The  language  is  comprehensive  and 
unequivocal,  and  the  word '  "immunity"  is  apt  to 
describe  the  exemption  claimed.  It  admits  of 
no  doubt,  we  thinic,  if  the  Pensacola  and  Louis- 
ville Kailroad  Company  were  entitled  to  this 
exemption,  and  if  the  legislative  erant  of  au- 
thority to  make  and  accept  ttds  asngnment  of 
it  was  valid  and  effective,  that  the  right  to  be 
exempt  firom  taxation  according  to  its  terms 
passed  to  the  Pensacola  Railroad  Company.  But 
It  must  he  borne  in  mind  that  it  must  be  taken 
to  have  vested  in  the  latter,  if  at  all,  precisely 
as  it  had  in  the  former;  that  is,  as  a  personal 
privileged  The  assignment  in  the  particular  in- 
st-ince,  bafed  upon  the  express  autbority  of  a 
new  enactment,  did  not  imi>art  to  the  immu- 
nity the  qimlity  of  js^eneral  assignability  to  other 
successors  in  the  title  to  the  property  and  f  ran- 
'  cbises,  claiming  only  under  a  conveyance  be- 
tween the  parties. 

The  title  of  the  plaintiff  in  error,  therefore, 
to  the  exemption  claimed,  must  be  supported  by 
some  other  authority.  This  is  claimed  to  be 
found  in  the  general  power,  given  by  the  18th 
section  of  its  charter.to  the  Pensacola  and  Louis- 
ville Railroad  Company  to  lease  or  sell  to  or  con- 
solidate with  any  other  railroad  company  in  or 
oat  of  the  State,  which  power  passed  with  others 
to  the  Pensacola  Railroad  Company  by  the  2d 
section  of  its  charter.  But  as  we  have  alrMtdy 
seen,  and  as  was  decided  in  Morgan  v.  Loui»- 
ana  Uuprc^,  and  WiUon  v.  Cfainei,  t08  U.  S., 
417  [XXYL,  401],  the  exemption  from  taxation 
does  not  pass  by  virtue  of  a  conveyance  of  the 
railroad  and  its  franchises,  which  was  all  the 
Pensacola  Railroad  Compai^  could  pass  imder 
that  authority,  but  requires  for  its  transfer  some 
particular  and  express  description,  indicating 
unequivocally  the  mtention  of  the  Legislature 
that  It  might  pass  by  an  assignment.  That  does 
not  exist  in  tlus  case,  and  the  exemption  claimed 
by  the  plaintiff  in  error  fails  because  it  was  not 
and  could  not  be  transferred  to  it,  under  the 
law,  by  the  Pensacola  Railroad  Company. 

It  is  sought  to  avoid  this  conclusion  by  con- 
voting  the  question  into  one  of  pleading.  It  is 
said  that  the  bill  alleges,  as  a  matter  of  fact, 
that  the  exemption  passed  to  and  vested  in  the 
oomi>Iainant  below,  and  that  the  truth  of  the  al- 
legation is  admitted  by  the  demurrer.  But  this 
is  matter  of  law;  the  documents  of  title  are  ex- 
hibited with  the  bill  and  constitute  part  of  the 
record;  and  we  take  judicial  notice  of  their 
legal  effect.  A  fact,  impossible  in  law,  cannot 
be  admitted  by  a  demurrer.  In  Wiltonr.  Chinet 
[mpra],  it  was  inferred,  in  the  face  of  a  demur- 
rer, claimed  to  be  an  admission  of  a  contrary 
allegation,  that  the  sale  did  not  pass  any  riehts 
of  property,  not  described,  as  within  the  lien 
of  the  mortgage. 

We  have  thus  shown  ttutt  the  daim  of  the 
plaintifr  in  error  to  the  exemption  alleged  fails, 
becanae  the  Pensacola  Railroad  Company,  if  it 
poaseesed  it,  had  no  power  to  convey  it.  It  will 
appear,  on  further  examination,  that  it  fails  for 
a  distinct  and  deeper  reason,  namely:  because 
the  Pensacola  Raiuoad  Company  was  itself  not 
entitled  to  any  such  exemption.  That  company 
was  incorporated  by  the  Act  of  February  27, 
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1877,  which  undoubtedly  did  purport  to  grant 
to  it,  as  assignee  of  the  Pensacola  and  Louisville 
Railroad  Company,  in  terms  sufficiently  broad, 
the  immunity  from  taxation,  which,  by  the  18th 
section  of  the  Act  of  February  4,  1872,  was  ex- 
pressly declared  to  be  granted  to  the  latter. 

Both  the  statutes,  however,  were  passed  by 
the  Qeneral  Assembly  of  Florida,  actuig  under 
the  Constitution  of  that  State  whJch  went  into 
effect  in  1868. 

Article  XII.,  section  1,  of  that  Constitution, 
is  as  follows:  . 

"The  Legislature  shall  provide  for  a  uniform 
and  equal  rate  of  taxation,  and  shall  prescribe 
such  regulations  as  shall  secure  a  just  valuation 
of  all  property,  both  real  and  personal,  except- 
ing such  property  as  may  be  exempted  by  law 
for  municipal,  educational,  literaiy,  scientific, 
religious  or  charitable  purposes." 

And  article  XIII.,  section  24,  is  as  follows: 

"The  property  of  all  corporations,  whether 
heretofore  or  hereafter  incorporated,  shall  be 
subject  to  taxation,  unless  sucn  corporation  be 
for  religious,  educational  or  charitable  pur- 
poses." 

In  1875  this  clause  was  amended  so  as  to  read 
as  follows: 

"  The  property  of  all  corporations,  whether 
heretofore  or  hereafter  incorporated,  shall  be 
subject  to  taxation,  unless  such  property  be  held 
and  used  exclusively  for  religious,  educational 
or  charitable  purposes." 

It  is  under  the  authority  and  in  pursuance  of 
the  mandates  of  these  constitutional  provisions 
that  the  Legislature  passed  the  Act  of  March  5, 
1881,  under  which  the  road  of  the  plaintiff  in 
error  is  sublected  to  taxation,  and  tne  validity 
of  which  is  here  under  review. 

It  cannot  be  and  is  not  contended  that,  under 
these  constitutional  limitations,  the  Legislature 
of  Florida  could  make  an  original  grant  to  a 
railroad  corporation  exempting  its  railroad  prop- 
ertv  from  taxation. 

But  the  grant  to  the  Pensacola  and  Louisville 
Railroad  Company  by  the  Act  of  1872,  and  that 
to  the  Pensacola  Raifroad  Company  by  the  Act 
of  1877,  though  in  form  the  renewal  or  transfers 
of  previously  existing  grants,  were  in  fact  the 
creation  of  new  ones.  Tto  7¥aik-v.  Maguire,  18 
WaU.,  891-409  [85  U.  8.,  XXL,  988-947],  It 
was  said,  speaking  of  similar  provisions  In  the 
Constitution  of  Missouri:  "  The  inhy>ition  of 
Uie  Constitution  applies  in  all  its  force  against 
the  renewal  of  an  exemption  equally  as  against 
its  original  creation;"  and  in  SMeldt  v.  Ohio,  95 
U.  8.,  819  [XXIV.,  867],  it  was  decided  that  hi 
cases  of  corporations  created  by  consolidation 
the  powers  of  the  new  company  did  not  pass  to 
it  by  transmission  from  its  constituents,  but  re- 
sulted from  a  new  legislative  grant,  that  could 
not  transcend  the  constitutional  authority  ex- 
isting at  the  time  it  took  effect.  It  follows  that 
the  exemption  from  taxation  in  terms  contained 
in  the  charters  of  1872  and  1877  were  void,  as 
unauthorized  and  prohibited  by  the  State  Con- 
stitution of  1868. 

It  does  not  weaken  this  conclusion  to  say  that 
the  exemption  contained  in  the  Internal  Im- 

grovement  Act  of  1865  was  authorized  by  the 
'onstitution  of  the  State  then  in  force,  which 
may  be  admitted,  and  that  it  was  assignable  in 
its  nature  or  by  its  terms,  in  such  manner  that 
it  became  impressed  upon  the  property  itself 
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into  whoeeeoerer  hands  it  should  afterwards 
come,  following  the  title,  like  an  easement  or  a 
covenant  runnilg  with  die  land,  which  we  have 
shown,  however,  not  to  be  the  case;  for,  even 
on  that  supposition,  the  privilege  is  one  that 
must  be  exercised  by  some  person  capable  in 
law  of  accepting  and  exercising  it.  The  concep- 
tion of  an  immunity  that  is  impressed  upon  the 
thing  in  respect  to  whidi  it  is  granted  Is  purely 
metaphorical.  The  grant  is  to  a  person  in  re- 
spect of  a  thing,  and  it  is  said  to  inhere  in  or  be 
attached  to  the  thing  only  when  by  its  terms 
the  grant  is  assignable  by  a  conveyance  of  the 
thing,  and  passes  as  an  incident  with  the  title 
to  each  successor.  There  must  always  be  a  pei^ 
son  capable  not  only  of  receiving  the  title,  but 
also  of  accepting  the  conditions  accompanying 
it,  and  which  constitute  the  exemption;  other- 
wise the  conditions  become  impossible  and  void. 

After  the  adoption  of  the  Constitution  of 
Florida  of  1868,  there  could  be  no  corporation 
created  capable  in  law  of  accepting  and  enjoy- 
ing such  an  exemption,  for  that  was  prohibited 
b^  the  constitutional  provisions  that  have  been 
cited.  In  the  case  of  the  Pensacola  and  Louis- 
ville Railroad  Company,  in  1873,  the  capacity 
at  that  time  to  receive  tliis  privilege  depended 
altogether  upon  the  legislative  Act  amending  its 
charter  to  that  effect;  and  if  any  doubt  as  to 
this  might  be  reasonably  entertained,  certainly 
none  can  arise  as  to  the  Pensacola  Railroad  Com- 
jmny,  which  derived  all  its  powers  and  its  very 
existence  from  legislation  dependent  for  its  va- 
lidity wholly  upon  the  Constitution  of  1868. 
The  prohibition  which  forbids  the  Legislature 
from  exempting  the  property  of  railroad  corpo- 
rations from  taxation,  makes  it  impossible  for 
the  Legislature  to  create  such  a  corporation  ca- 
pable in  law  of  acquiring  and  holding  property 
free  from  liability  to  taxation. 

It  has,  however,  been  earnestly  urged  upon 
us  in  argument,  by  counsel  for  the-fuaintin  in 
error,  that  the  Supreme  Court  of  Florida,  in 
the  case  of  Oomalet  v.  SuUitan,  16  Fla.,  791, 
explicitly  decided,  in  opposition  to  the  views 
we  have  expressed,  that  the  railroad  and  prop- 
erty, the  subiect  of  this  litigation,  then  held  by 
the  Pensacola  and  Louis^e  Railroad  Com- 
pany were  exempt  from  taxation,  according  to 
the  terms  of  the  provision  in  the  Internal  Im- 
provement Act  oi  1868;  and  it  is  pressed  upon 
us  as  a  C9nclusive  determination  of  the  law  of 
Florida  upon  the  point,  particularly  authorita- 
tive in  the  present  case,  for  the  reason  that  the 
Slaintifl  in  error,  having,  subsequently  to  that 
ecision,  acquired  its  title,  may  be  presumed  to 
have  acted  upon  the  faith  of  it. 

This  presumption  is  not  pressed,  however,  to 
the  extent  of  establishing  a  contract  between 
the  plaintiff  in  error  and  the  State  of  Florida, 
the  obligation  of  which  has  been  impaired  by 
any  law  subsequently  passed,  nor  of  working 
an  estoppel  against  the  State  as  ret  iudieata, 
with  an  equivalent  effect.  TTie  decision  cited, 
therefore,  cannot  be  allowed  any  greater  effect 
as  an  authority  than  ought  to  be  given,  in  cases 
Of  this  description,  to  tne  Judgments  of  state 
tribunals. 

The  question  we  have  to  consider  and  decide 
is,  whether,  in  the  judgment  under  review,  the 
Supreme  Court  of  Florida  gave  effect  to  a  law 
of  the  State  which,  in  violation  of  the  Consti- 
tution of  the  United  States,  impairs  the  obliga- 
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tion  of  a  contract.  In  reaching  a  conclusion  on 
that  point,  we  decide  for  ourselves,  independ- 
ently of  the  decision  of  the  state  court,  whether 
there  is  a  contract,  and  whether  its  obligation  is 
impaired;  and  if  the  decision  of  the  question  a* 
to  the  existence  of  the  alleged  contract  requires 
a  construction  of  State  Constitutions  and  laws, 
we  are  not  necessarily  governed  by  prsTioas 
decisions  of  the  state  courts  upon  the  same  or 
similar  points,  except  where  they  have  been  so 
firmly  establitdied  as  to  constitute  a  rule  of  prop- 
erty. Such  has  been  the  uniform  and  weU  set- 
tled doctrine  of  this  court  Bank  v.  Knoop,  16 
How.,  869-891. 

As  was  said  by  Chi^JwMee  Taney  in  tlM 
case  of  L.  In*,  tts  T.  Oe.  v.  DeMt,  16  How., 
416-482:  "  But  this  rule  of  interoretation  is  con- 
fined to  ordinary  acts  of  legislation,  and  does 
not  extend  to  the  contracts  of  the  State,althoudi 
they  should  be  made  in  the  form  of  a  law.  iW 
it  would  be  impossible  for  this  court  to  exer- 
cise an^  appellate  power  in  a  case  of  this  kind, 
unless  It  was  at  liberty  to  interpret  for  itself  the 
instrument  relied  on  as  a  contract  between  the 
parties.  It  must  necessarily  decide  whether  the 
words  used  are  words  of  contract,  and  what  is 
their  true  meaning,  before  it  can  determine 
whether  the  obligation,  the  instrument  created, 
has  or  has  not  been  Impaired  by  the  law  com- 
plained of.  Now,  in  forming  its  judgment  up 
on  this  subject,  it  can  make  no  difference  wbetb- 
er  the  instrument  claimed  to  be  a  contract  is  in 
the  form  of  a  law,  passed  by  the  Legislature,ai 
of  a  covenant  or  agreement  by  one  of  its  agmts 
acting  under  the  authority  of  the  State." 

To  the  same  effect  are  the  cases  of  Bank  v. 
Bhetty,  1  Black.  486  [66  U.  S..  XVIL,  178],  and 
Bridge  Pnprt.  v.  Hoboien  Oo.,  1  Wall.,  116  [68 
U.  S.,  XVn.,  5711. 

It  is  true  that  in  all  these  cases  the  state  oouiti, 
whose  judgments  were  brought  into  review,  bad 
construed  the  statutes  as  not  creating  a  contract; 
but  the  principle  is  equally  applicable  in  the 
converse  case.    Bmryttt  v.  Stiigma»  [aNiSe,899]. 

It  is  undoubtedly  true  that  the  opinion  ra 
the  Supreme  Court  of  Florida  in  the  case  <d 
OomaUt  V.  Sullivan  [tupra],  is  not  consistent 
with  that  which  we  have  expressed  upon  some 
of  the  principal  questions  involved  in  this  caae. 

It  did  declare,  speaking  of  the  effect  of  tb« 
Internal  Improvement  Act  of  18S5,  "Thatan  ex- 
emption from  taxation  resting  in  contract  is  an- 
nexed, by  the  terms  of  the  law  which  created 
it,  to  the  road  itself,  and  not  to  the  companies;" 
and  that  by  the  Act  of  1872  the  Pensacola  and 
Louisville  Railroad  Company,  as  assignee  of  the 
Florida  and  Alabama  Railroad,  became  entitled 
to  the  exemption,  because  "the  property  passed, 
and  with  it,  as  an  incident, went  the  exempdoo.* 

But  the  main  tofrics  of  discussion  in  the  opio- 
ion  were  whether  the  Florida  and  Alalwmt 
Railroad  was  within  the  scope  of  the  Intemsl 
Improvement  Act  of  January  6, 1855.  by  virtue 
of  the  Amendment  of  December  14, 18G6,  the 
constitutiona]  authority  to  pass  whidi  was  de- 
nied in  argument  but  affirmed  by  the  OHirt: 
and  the  question  as  to  the  effect  of  the  imrris- 
ions  of  the  Constitution  of  1868,  which  we  have 
considered,  upon  the  capacity  of  the  PensaMda 
and  Louisville  Railroad  Company  and  the  Pen- 
sacola Railroad  Company  to  accept  the  privilega 
and  benefit  of  the  exemption,  by  l^islative  au- 
thority exerted  in  1872  and  in  18^,  does  not 
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seem  to  have  been  raised  or  noticed,  mucii  lees 

in  our  opinion  (here  it  no  error  in  thejvdg- 
ment  ef  the  Supreme  Oowrtof  Floridain  themat- 
ter  complained  of,  and  itieaeeordingly  t^ffirmed. 

True  copy.  Test:  _  „^^      „_.^„„ 

James  H.  McKenney,  CSerk,  Sup.  Oourt,Tr.  S. 

Ctted— 109  U.  8.,  889;  m  U.  B.,n7;  118  V.  &,476; 
114  U.  &,  m,  188. 


UNITEa)  STATES  To  the  Use  of  Nathakikl 
WII.80N,  Admr.,  etc.,  of  Horatio  Ambb,  De- 
ceased, Plff.  in  Err., 
«. 
DAVID  WALKER. 

(See  S.  C,  Beporter'a  ecL,  2S8-jnT.) 

AtsUon  by  adminiitrator  de  bonis  non — oeHon 
for  aeaninting — decree,  wA«n  eoW. 

1.  An  administrator  de  bonti  non  cannot  sue  on 
the  bond  of  the  principal  administrator,  to  recover 
money  collected  by  mm  and  not  paid  over  or  ac- 
counted for. 

2.  Wberepenonal  property  of  an  estate  under  ad- 
ministration has  been  sold  or  a  debt  collected,  the 
proceeds  are  not  property  of  the  decedent,  but  are 
the  individual  property  of  the  executor  or  adminis- 
trator, and  he  Is  liable  to  an  action  for  notaccount- 

^s.'  Although  a  court  may  have  Jurisdiction  over 
the  parties  and  the  Bublect-matter,  yet  if  it  makes  a 
decree  which  is  not  within  the  powers  granted  to  it 
by  the  law  of  Its  organization,  its  decree  Is  void. 

[No.  87.] 
Argued  Oct.  16,  S9, 18SS.  Decided  Not.  19, 1883. 

IN  ERROR  to  the  Supreme  CJourt  of  the  Dis- 
trict of  Columbia. 
The  history  and  facts  fully  appear  in  the 

Statement  of  the  case  by  Mr.  Jusliee  Wood*: 
This  was  an  action  at  law  on  an  s(iministra- 
tor's  bond.  The  bond  was  made  by  Charlotte 
L.  Ames  and  Cunningham  Hazlett,  as  admin- 
istratois  of  the  estate  of  Horatio  L.  Ames,  de- 
ceased, with  Frederick  P.  Sawyer  and  the  de- 
fendant in  error,  David  Walker,  sureties.  It 
was  inapenalty  of  $120,000,  was  payable  to  the 
United  States,  and  was  subject  to  the  condition 
that  the  said  Ames  and  Hazlett  should  well  and 
truly  perform  the  office  of  administrators  of 
Horatio  Ames,  deceased,  and  discbarge  the  du- 
ties of  them  rec|uired  as  such  without  any  injury 
to  any  person  interested  in  the  faithful  perform- 
ance of  said  office.  Hazlett  died  at  a  date  not 
fiven,  and  after  his  death  and  until  January  9, 
875,  Charlotte  L.  Ames  continued  to  be  sole 
administratrix,  and  on  the  dav  last  named  she 
was  removed  from  said  office  oj  order  of  a  Jus- 
tice of  the  Supreme  Court  of  the  District  of 
Columbia,  and  on  the  same  day  Natlianiel  Wil- 
son was  appointed  administrator  de  honi*  non. 
On  January  22, 1HT6,  Charlotte  L.  Ames,  in  the 
settlement  of  her  account  as  administratrix,  was 
directed  by  the  decree  of  a  Justice  of  said  Su- 
preme Court,  holding  a  Special  Term  for  the 
transaction  of  orphans'  court  business,  to  pav 
over  to  said  Nathaniel  Wilson,  administrator  li? 
bonie  non  of  the  estate  of  Horatio  Ames,  de- 
ceased, on  or  before  February  8,  1876,  the  sum 
of  $34,876.76.  She  failing  to  pay  this  stmi  or 
any  put  of  it,  Wilson,  administrator  de  bonit 
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non,  on  April  12. 1876,  brought  this  suit  in  the 
name  of  tne  United  States  for  his  use  on  the 
bond  above  mentioned  against  Charlotte  L. 
Ames,  David  Walker,  and  the  administrators 
of  the  estate  of  Frederick  P.  Sawyer  who,  on 
August  81, 1876,  had  departed  this  life.  The 
suit  was  afterwards  discontinued  as  to  Char- 
lotte L.  Ames  and  the  administrBtors  of  Saw- 
yer, and  was  prosecuted  against  David  Walker 
alone. 

The  declaration  contained  two  counts.  The 
first  count  set  out  the  obligation  of  the  bond 
without  stating  the  condition.  Tlie  second 
count  stated  the  obligation  of  the  bond  and 
averrod  the  condition  as  above  set  forth,  and  as- 
signed as  breach  the  failure  of  Charlotte  L. 
Axnes  to  pay  over  to  Wilson,  the  administrator 
de  bonie  non,  the  said  sum  of  $84,876.76. 

The  defendant  pleaded  to  the  first  count  the 
condition  of  the  bond  and  its  performance. 

To  the  second  coimt  he  pleaded,  first,  "That 
by  the  condition  of  the  bond  the  defendant,  as 
surety,  became  liable  to  the  plaintifF,  as  adniin- 
istrator  de  bonie  non,  only  for  snch  of  the  assets 
of  the  estate  as  had  not  been  converted  into 
money  by  the  said  administrators  or  the  sur- 
vivor, and  the  defendant  says  that  the  assets  of 
said  estate  consisted  wholly  of  a  claim  or  chose 
in  action  owing  by  the  Oovemment  of  the  Unit- 
ed States,  and  that  the  money  claimed  in  this 
action  is  the  proceeds  of  said  claim  or  chose  in 
action  collected  from  the  Oovemment  and  there- 
by converted  into  money,"  etc.  The  second 
plea  to  the  second  count  averred  that  the  de- 
fendant, as  surety  as  aforesaid,  was  liable  onlT 
for  such  assets  of  said  estate  as  had  not  been  ad- 
ministered by  said  administrators  or  the  surviv- 
or, and  tiiat  the  monev  claimed  in  this  action 
is  for  assets  which  had  been  administered  before 
the  removal  of  saidsurvivingadministrator  from 
office  and  the  appointment  of  plaintiff.  Botii 
these  pleas  also  aver  that  defendant  was  not  a 
party  to  the  proceeding  in  which  the  order  to 
pay  over  was  made  and  was  served  with  process 
therein,  nor  did  he  voluntarily  appear. 

In  his  replication  to  the  first  plea  (the  plea  of 
condition  performed)  the  plaintiff  set  out  three 
breaches,  each  of  them  consisting  in  the  failure 
of  the  administratrix  to  pay  over  the  monev  to 
her  successor  in  compliance  with  an  order  of  the 
court. 

TheplaintifC  demurred  to  theremaining  pleas. 
The  defendant  demurred  to  the  replication  to 
the  first  plea. 

Issue  was  joined  on  both  demurrers,  and  the 
court,  in  Oeneral  Tenn,overruled  the  plaintiff's 
demurrer,  sustained  that  filed  bv  the  defendant, 
and  entered  judgment  for  the  defendant.  The 
plaintiff  thereupon  sued  out  this  writ  of  feiror. 

Meur*.  A.  8.  Worthin^rtea  and  Nathaniel 
Wileon,  for  plaintiff  in  error: 

Jfr.W.  D.DavidM,  for  defendant  in  error: 

The  title  of  an  adoiinistrator  de  bonie  non  ap- 
pointed in  the  place  of  an  administrator  or  ex- 
ecutor deceased  or  removed,  extends  only  to 
assets  which  remdn  in  specie,  and  does  not  em- 
brace authority  io  sue  the  bond  of  such  execu- 
tor or  administrator  for  a  detaitavit. 

BeM  V.  New  Mexico,  16  WaU.,  S*)  [88  U.  S., 
XXI.,  292];  EnnU  v.  Smith,  14  How.,  400; 
De  Velengin  v.  Duffy,  14  Pet.,  282;  2  Wins., 
Exrs.,  6th  Am.  ed.,  916,  and  case  cited  in  Am. 
Notes;  Hagthorp  t.  Hook,  1  Oill  &  J.,  270;  SUh 
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leu  y.  WiOianu,  8  Qill  &  J.,  62;  Hagffurrp  y. 
Jr«a{«,  7  Om  A;  J.,  18;  Lemmon  t.  £Si«,  20  Md, 
171. 

Mr,  Juittee  Wooda  deUTered  the  opinion  of 
the  court: 

The  first  question  pieeented  by  the  record  id, 
'whether  it  was  competent  for  the  administrator 
de  bonis  rum  of  the  estate  of  Ames  to  sue  on  the 
bond  of  the  principal  administrator,  to  recover 
money  collected  by  him  from  the  United  States 
and  not  paid  over  or  accounted  for. 

It  is  well  settled  at  common  law  that '  'The  title 
of  an  administrator  de  bonit  non  extends  only 
to  the  goods  and  personal  estate,  such  as  leases 
for  years,  household  goods,  etc.,  which  remain 
in  specie  and  were  not  administered  by  the  first 
executor  or  administrator,  as  also  to  all  debts 
due  and  owing  to  the  testator  or  intestate." 

Bacon,  Abr.,  Title,  Executors  and  Adminis- 
trators,B.  2, 2,  citing  P<t«;bna»'«  Ca««,6Coke,19. 

In  illustration  of  this  rule  the  same  authority 
says: 

"It  is  holden  that  if  an  executor  receiTes 
money  in  right  of  the  testator,  and  lays  it  up  bv 
Itself  and  dies  intestate,  that  this  money  shall 
go  to  the  administrator  de  bonis  non,  being  as 
easily  distinguished  as  part  of  the  testator's  ef- 
fects, as  gOMs  tn  specie. 

But  if  A  dies  intestate,  and  his  son  takes 
out  administration  to  him  and  receives  part  of 
a  debt,  being  rent  arrear  to  the  intestate,  and 
accepts  a  promissory  note  for  the  residue,  and 
then  dies  intestate,  this  acceptance  of  the  note 
is  such  an  alteration  of  the  property  as  vests  it 
in  the  son; and,  therefore,  on  his  death,  it  shall 
go  to  his  administrator,  and  not  to  the  admini- 
strator de  bonis  non." 

An  administrator  de  bonit  non  derives  his  title 
from  the  deceased,  and  not  from  the  former 
executor  or  administrator.  To  him  is  committed 
only  the  administration  of  the  goods,  chattels 
ana  credits  of  the  deceased  which  have  not  been 
administered.  He  is  entitled  to  all  the  goods 
and  personal  estate  which  remain  in  specie. 
Money  received  by  the  former  executor  or  ad- 
ministrator, in  his  character  as  such,  and  kept 
by  itself  will  be  so  regarded;  but  if  mixed  with 
the  administrator's  own  money  it  is  considered 
as  connected,  or  as,  technically  speaking,  "  ad- 
ministered." jfoo/Z  v.  New  Mexico,  16  Widl., 
685  [88  U.  8.,XXI.,  2921;  (Memanv.  MeMurdo, 
6  Rand..  51;  Bank  v.  Haldeman,  1  Pen.  &W., 
161;irenda«v.X«[2  Pen.  &  W.,  482];  Potts 
V.  Bmith,  8  Rawle,  861;  BM  v.  ^{/ht,  11 
Humph.,  ^t-fSmnky.  Bnodgrass,  17  Ala.,  668; 
Slaughter  v.  Fiwnan,  5  Mon.,  19;  Oamble  v. 
Hamilton,  7  Ho.,  469;  Adams  v.  Johnson,  7 
Blatchf.,  629. 

In  the  case  of  Beallr.  Jieie  Mexico  [supra],  it 
was  said  by  Mr.  Justice  Bradley,  speaking  for 
this  court,  that  "By  the  English  law,  as  admin- 
istered by  the  ecclesiastical  courts,  the  admin- 
istrator who  is  displaced,  or  the  representative 
of  a  deceased  administrator  or  executor  intes- 
tate, are  required  to  account  directly  to  the 
persons  hen^daUy  interested  in  the  estate — 
distributees,  next  of  kin  or  creditors — and  the 
accounting  may  be  made  or  enforced  in  the 
probate  court,  which  is  the  proper  court  to  su- 
pervise the  conduct  of  administrators  and  ex- 
ecutors. To  the  administrator  de  bonis  non  is 
committed  only  the  administration  of  the  goods, 
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chattels  and  credits  of  the  deceased  which  hsvt 
not  been  administered. 

Such  was  the  law  ot  Maryland  before  the  or- 
ganization of  the  District  of  Ck)lumbia,  sod 
such  it  continues  to  be  In  the  District,  unlen 
changed  by  statute.  In  the  case  of  Hagtkorp  v. 
Hook,  1  OQl  &  J.,  270,  it  was  held  by  the  Cooit 
of  Appeals  of  Muyltmd  that  the  aathotiQr  ood- 
f  erred  by  the  letters  of  administration  d»  bonis 
non  issued  under  the  Act  of  1798,  No.  101,  cL 
14,  sec.  2,  was  "  To  administer  all  things  de- 
scribed in  the  Act  of  Assembly  as  assets  not  ctm- 
verted  into  money,  and  not  distributed,  deliv- 
ered or  retained  by  the  former  executor  or  ad- 
ministrator tmder  the  direction  of  Qie  orphans' 
court.  Such  an  administrator  can  only  sue  for 
those  goods,  chattels,  and  credits  whica  his  tet- 
ters authorize  him  to  administer." 

To  the  same  effect  are  the  cases  of  BiUea  v. 
WiUiams,  8  Gill  &  J.,  52;  HagOwrp  y,  Ifede,  1 
Qill&J.,  18;  vaALemmon  v.  J3a«,  20  Md.,  171. 

In  the  case  of  Shinis  v.  Smitk,  14  How.,  400, 
it  was  said  by  this  court:  "  We  ondentaJid^^ 
the  laws  of  Maiyland,  as  they  stood  when  Coa- 
gresB  assumed  jurisdiction  over  the  District  cl 
Columbia,  that  the  property  of  a  deceased  pe^ 
son  was  considered  to  be  administered  when- 
ever it  was  sold  or  converted  into  money  by 
the  administrator  or  executor,  or  in  any  respect 
changed  ^m  the  condition  in  which  the  de- 
ceased left  it.  It  did  not  go  to  the  administra- 
tor de  bonis  non  unless,  on  the  death  of  the  ex- 
ecutor or  administrator,  it  remained  in  speds, 
or  was  the  same  then  that  it  had  been  wbea  it 
came  to  his  hands.  When  the  assets  have  bera 
changed,  it  is  said  in  Marykmd  that  they  have 
been  administered." 

But  counsel  for  appellant  contend  that  this 
rule  applies  only  to  the  case  where  an  executes 
or  adminstrator  has  died,  and  not  to  the  case 
where  he  had  been  removed;  that  while  the 
words  "  not  administered,"  in  the  commission 
of  an  administrator  de  bonis  non,tst3H  frequently 
mean  not  changed  in  form,  yet  as  applied  to  an 
administrator  de  bonis  rum  m  place  of  a  fa'ving 
administrator,  they  have  come  to  mean  almost 
invariably  not  fully  and  le^ly  administered, 
and  it  is  said  that  this  distinction  appears  in 
the  laws  of  Maryland  in  force  before  the  organi- 
zation of  the  District  of  Columbia,  and  con- 
tinuing in  force  until  the  passage  of  the  Act  of 
February  20,  1846,  "  To  enlarge  the  powers  of 
the  several  orpham*  courts  held  in  and  for  the 
Districtof  Columbia."    OStat.  at  L.,  4. 

In  support  of  this  view  we  are  referred  to 
chapter  101  of  the  Maryland  Act  of  17V8,  i 
Kilty's  Laws,  by  which  it  is  provided  in  sub- 
chapter 5,  section  5,  that  where  letters  testa- 
mentary have  been  granted  in  a  esse  of  tbe 
discovery  of  a  will,  and  consequent  revocation 
of  letters  of  administration,  it  snail  be  the  duty 
of  the  administrators  to  file  their  accounts,  and 
"To  deliver  to  the  executor,  on  demaixl,  all  tbe 
goods,  chattels  and  personal  estate  in  their  pos- 
session belonging  to  the  deceased,"  and  on  nil- 
lire  their  adminUtration  bonds  shall  be  UaUetb 
be  put  in  suit;  and  to  sub-cb^iter  6,  section  13 
of  ute  same  statute,  where  it  it  is  provided  that 
if  an  executor  or  administrator  shall  not  file 
his  inventory  within  thirty  days,  his  letters 
may  be  revoked  and  other  letters  granted,  and 
thereupon  the  power  of  such  executcx'  or  ad- 
ministrator shall  cease,  and  he  shall  deliver  op 
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to  the  person  obtsining  snch  letters  all  the  prop- 
er^ of  the  deceased  in  his  hands. 

These  statutes  do  not  tend  to  support  the  dis- 
tinction relied  on  hy  plaintiff  in  error,  for,  as 
is  weU  esteblisbed  by  the  authorities  we  have 
dted,  that  the  goods  and  chattels,  personal  es- 
tate and  property  of  the  deceased  are  such  only 
as  remain  unchanged  and  in  specie.  When  a 
debt  due  the  deceased  is  collected  or  a  chattel 
of  his  estate  is  sold,  tiie  money  received  becomes 
the  property  of  the  administrator,  and  he  is  ac- 
ooontable  wetetor  to  those  beneficially  interest- 
ed in  the  estate  and,  under  the  Acts  referred 
to,  the  removed  executor  or  administrator  was 
not  bound  to  turn  it  over  to  his  successor. 

It  may  be  conceded  that  the  words  '  'unadmin- 
istered  assets"  as  usedinBtatutes,have  sometimes 
b^  construed  to  include  the  proceeds  of  assets 
sold  or  collected  and  not  accounted  for  or  paid 
over ;  and  that  an  administrator  de  bonis  turn 
might  call  a  removed  administrator  to  account 
for  such  proceeds.  But  whatever  may  have  been 
the  role  elsewhere  upon  this  question,  we  think 
that  the  provisions  of  the  Act  of  Congressof  Feb- 
mary  20, 1846,toenlarge  the  powerof  theseveral 
orphans'  courts  held  in  ana  for  the  District  of 
Columbia,  9  Stat,  at  L.,  4,  reproduced  in  sec- 
tions  975,  976,  977,  978  of  the  Revised  Statutes 
relating  to  the  District  of  Columbia,  the  com- 
mon law  is  not  changed,  and  that  the  statute  ap- 
gUes  the  same  rule  to  the  case  of  a  removed,  as 
as  been  applied  to  the  case  of  a  deceased  exec- 
utor or  adnunistrator. 

Section  074  provides  that  if  the  security  on 
tiie  bond  of  an  executor  or  administrator  shall 
become  for  any  cause  insufficient,  the  court 
may  order  him  to  give  further  security.  Sec- 
tion 976  provides  that  if  be  fails  to  comply  with 
such  order  the  court  may  remove  him,  and  ap- 
point a  new  administrator. 
Section  976  is  as  follows: 
"The  court  shall  further  have  power  to  order 
And  require  any  assets  or  estate  of  the  decedent 
which  may  remain  unadministered  to  be  deliv- 
ered to  the  newly  appointed  administiator  de 
bonis  non,  and  to  enforce  a  compliance  with 
such  order  by  fine  and  attachment  or  any  other 
l^al  process." 

W'e  think  the  meaning  of  this  Act  is  plain. 
When  it  was  passed,  the  words  '  'assets  or  estate 
of  the  decedent  which  remain  unadministered," 
bad  a  uniform  and  well  settled  meaningin  the 
statute  law  of  Maryland,  in  force  in  the  District 
of  Colombia,  and  that  meaning,  as  we  have 
seen,  was  assets  or  eetate  remaining  in  specie  and 
unchanged  in  form.  The  Act  of  1846  must  be 
constmed  as  using  the  words  in  this  well  settled 
sfgntfication  unless  the  contrarv  appears.  But 
there  is  not  a  word  in  the  Act  of  1846  to  indicate 
that  Congress  intended  to  give  any  new  or  dif- 
ferent meaning  to  these  words. 

IndependenQy  of  this  coDsideration,the  mean- 
tng  of  the  law  is  not  doubtful.  It  would  be  an 
annatural  construction,  to  say  that  the  law  re- 
quired the  removed  executor  or  administrator 
to  deUver  to  his  successor  assets  which  had  be«n 
concerted  or  wasted  and  which  no  lon^r  ex- 
isted, and  when  there  remained  only  a  right  to 
sue  for  their  value.  When  assets  have  been 
turned  into  money  by  an  executor  or  adminis- 
trator and  the  money  mingled  with  his  own,  the 
assets  have  ceased  to  exist  as  assets  or  estate  of 
'  the  decedent. 
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It  is  the  assets  and  estate  of  the  decedent  that 
are  to  be  delivered.  The  authorities  we  have 
referred  to  all  concur  in  the  proposition  that 
where  personal  property  of  an  estate  under  ad- 
ministration hag  been  sold  or  a  debt  collected, 
the  proceeds  are  not  property  of  the  decedent, 
but  are  the  individual  proper^  of  the  executor 
or  administrator,  and  he  is  liable  to  an  action 
for  not  accounting. 

When  assets  have  been  turned  into  money  by 
an  executor  or  administrator  he  is  bound  to  ac- 
count, not  for  the  identical  mone^  received,  but 
for  an  eqiud  amount,  and  if  he  uiils  to  account 
for  and  pay  over  this  equal  amount  he  is  liable 
in  damages,  which  are  measured  by  the  pro- 
ceeds of  the  assets  so  turned  into  money.  The 
statute  surely  cannot  mean  that  the  removed 
administrator  must  deliver  damages  to  his  suc- 
cessor. 

Our  conclusion  is,  therefore,  that  the  Act  of 
February  20, 1846,  does  not  apply  a  different 
rule  to  the  case  of  an  administrator  de  bonis  non 
succeeding  a  removed  adnunistrator  from  that 
applied  to  one  succeeding  a  deceased  adminis- 
trotor,  and  that  no  action  lies  on  the  bond  sued 
on  in  this  case  in  favor  of  the  administrator  de 
bonis  non  to  recover  money  collected  by  Mrs. 
Ames  from  the  United  States  on  a  claim  belong- 
ing to  the  estate  of  the  decedent.  On  the  con- 
trary, the  defendant  as  surety  on  the  bond  of  the 
removed  administrator  is  liable  only  at  the  suit 
of  creditors,  distributees  and  legatees  entitled 
to  the  funds. 

The  next  point  taken  by  the  plaintiff  in  error, 
that  the  decree  of  the  Justice  of  the  Supreme 
Court  of  the  District,  directing  the  administra- 
trix to  pay  over  the  fund  to  her  successor,  was 
conclusive,  in  this  suit. 

We  are  of  opinion  that,  in  making  the  order 
referred  to,  the  Supreme  Court  of  the  District 
exceeded  its  jurisdiction,  and  tliat  its  order  is 
for  that  reason  void.  Its  authority  audits  sole 
authority  for  making  the  order  is  to  be  found 
in  section  976,  above  referred  to,  of  the  Revised 
Statutes  relating  to  the  District  of  Columbia: 
"The  court  shul  have  further  power  to  order 
and  require  any  assets  or  estate  of  the  decedent 
which  may  remain  unadministered  to  be  deliv- 
ered to  the  newly  appointed  administrator  de 
bonis  mm."  It  appears  from  the  pleadings  in 
the  case  that  the  money  ordered  to  be  paid  was 
the  proceeds  of  a  debt  due  the  decedent,  which 
his  administratrix  had  collected.  It  was  not, 
thei'efore,  as  we  have  seen,  assets  or  estate  of 
the  decedent.  It  was  the  property  of  the  re- 
moved administrator.  The  court  was,  therefore, 
without  power  to  direct  the  payment  of  the 
money  to  the  administrator  de  bmUs  non.  Al- 
though a  court  may  have  jurisdiction  over  the 
parties  and  the  subject-matter,  yet  if  it  makes  a 
decree  which  is  not  within  the  powera  granted 
to  it  by  the  law  of  its  organization,  its  decree  is 
void.  The  limitation  was  well  expressed  by  Mr. 
Justice  Swayne  in  Oomett  [Nash]  v.  WiUiamsfiO 
Wall.,  226  [87  U.  8.,  XXII.,  254],  when  he  said: 
"The  jurisaiction  having  attached  in  this  case, 
everything  done,  within  the  power  of  that  ju- 
risdiction, when  collaterally  questioned  is  held 
conclusive  of  the  rights  of  ue  parties  unless  im- 
peached for  fraud." 

The  case  of  Biaelow  v.  Bbrrest,  9  Wall.,  889 
[76  U.  8.  XIX.,  6961,  is  hi  point  It  was  an 
action  of  ejectment.  Bigelow,  whowaadefend- 
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ant  in  the  court  below,  relied  for  title  on  a  sale 
made  under  a  decree  of  the  United  Slates  Dis- 
trict Court  rendered  in  a  proceeding  for  the  con- 
flscadon  of  the  premises  sued  for  under  the  Act 
o£  July  17, 1862.  Referring  to  this  decree,  Mr. 
JiuHee  Strong,  speaking  for  thia  court,  said: 
"Doubtless  a  decree  of  a  court  haying  iuriBdic- 
tlon  to  make  the  decree  cannot  be  collaterally 
impeached,  but  under  the  Act  of  Congress  the 
district  court  had  no  power  to  order  a  sale  which 
should  confer  on  the  purchaser  rights  outlasting 
the  life  of  French  Forrest."  And  the  Judgment 
of  the  court  was  that  so  much  of  the  decree  of 
the  district  court  as  was  in  excess  of  its  powers 
was  void. 

In  Jfc  parte  Lange,  18  Wall.,  163  [85  U.  8., 
XXI.,  872],  Mr.  Jvttict  Miller  delivering  the 
opinion  of  the  court.af  ter  stating  that  the  circuit 
court  had  exceeded  its  authority  in  pronouncing 
sentence  upon  Lange,and  that  its  judgment  was, 
therefore, void,  said;  "It  is  no  answer  to  this  to 
SMT  that  the  court  had  jurisdiction  of  the  person 
of  the  prisoner  and  of  the  ofFense  under  the 
statute.  It  by  no  means  follows  that  these  two 
facts  make  valid,  however  erroneous  it  may  be, 
any  judgment  the  court  may  render  in  audi 
case." 

In  the  case  of  Wind*or  v.  MeVeigti,  98U.  8., 
274  [XXIII.,  014],  Mr.  Jiutiee  lleld,  after  a 
review  of  the  cases  bearing  upon  this  subject, 
announces  their  result  as  follows:  "The  doc- 
trine invoked  by  counsel,  that  when  a  coiut  has 
once  acquired  jurisdiction  it  has  a  right  to  de- 
cide every  question  which  arises  in  the  case, 
and  its  judgment,  however  erroneous, cannot  be 
collaterally  assailed,  is  undoubtedly  correct  ns  a 
general  proposition,  but  is  subject  to  many 
qualifications  in  its  application.  It  is  only  cor- 
rect when  the  court  proceeds,  after  acquiring 
Jurisdiction  of  the  cause,  according  to  estab- 
lished modes  governing  the  class  to  which  the 
case  belongs,  and  does  not  transcend,  in  the  ex- 
tent or  character  of  its  judgment,  the  law  which 
is  applicable  to  it." 

In  this  case  the  statute  gave  the  court  power, 
on  the  removal  of  an  executor  or  administrator, 
to  order  the  aasets  of  the  decedent,  which  might 
remain  unadministered,  to  be  delivered  to  the 
administrator  de  bonis  rum.  The  court  made  an 
order  directing  the  delivery  of  the  proceeds  of 
administered  assets.  This  was  beyond  the 
power  conferred  by  the  statute,  and  not  within 
the  jurisdiction  of  the  court.  The  order  was, 
therefore,  void. 

The  remit  of  these  viewt  it,  that  Ot*  jvAgment 
cf  the  Supreme  Oourt  of  tite  Dietriet  of  Chlumbia 
tea*  righ  t,  and  must  be  afflrmed. 
I^e  copy.  Test : 

James  H.  HcKenney,  Clerk,  Sup.  Court,  IT.  S. 
Oted'.-IU  U.  8.,  86, 87;  81  Hun,  iOD. 


PATRICK  G.  MEATH,  Plff.  in  Err., 

V. 

BOARD  OF  MISSISSIPPI  LEVEE  COM- 
MISSIONERS. 

(See  S.  (X.  Beporter'B  ed.,  au-gn.) 

SIpeeial  finding  lehen  tuffleient— general  finding 
— new  action  for  tame  eaute. 

L  A  speoiBl  flnding  of  the  court  for  defendant  on 
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a  plea  of  Qte  Statute  of  Limitations  is  snlBoiait,  ■!■ 
thoucrh  it  does  not  find  tlie  oontnust  l>v  whioh  the 
suit  was  biouaht,  or  fix  the  date  when  fiie  oooae  of 
action  accrued. 

2.  On  a  general  flndlng  for  the  defendants  m  til 
the  issues  of  fact,  no  error  can  be  aaslKned. 

3.  Where,  upon  the  trial  of  a  suit,  the  court  foood 
that  the  plaintiff  did  not  have  the  legal  title  to  tin 
claim  sued  on  when  the  action  was  oommenoed.  the 
action  was  not  defeated  for  any  matter  of  form,  to 
as  to  bring  it  within  a  statute  allowUiK  anewioaon 
for  the  same  cause. 

[No.  102.1 
Submitted  Not.  8,  188S.  Deeded  Doe.  19, 18»S. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Missis- 
sippi. 
The  history  and  facts  fully  appear  in  the 

Statement  of  the  case  by  Mr.  Juttiee  Wo«kIk 

The  plaintiff  in  error,  Patrick  G.  Heath,  who 
was  the  plaintiff  below,  brou^t  this  suit,  on 
December  21, 1878,  a^inst  the  Board  of  Missis- 
sippi Levee  Commissioners.  It  was  founded  on 
a  contract  in  writing,  under  seal,  between 
Meath  and  the  defendants,  dated  April  13, 18IW, 
by  which  Meath  covenanted  to  construct  certain 
levees  in  the  State  of  Mississippi  on  or  before 
April  1, 1871,  and  the  defendants  covenanted  to 
pay  him  a  specified  price  per  cubic  yard,  in 
coupon  bonds  of  the  Board  of  Levee  Commis- 
sioners maturing  on  January  1,  1876. 

The  declaration  averred  that  the  plaintiff  ex- 
X>ended  large  sums  of  money  in  the  purchase  of 
tools,  etc.,  for  the  performance  of  said  woric, 
and  while  he  was  actually  engaged  therein  and 
with  ample  means  to  accomplish  it,  the  defend- 
ants, on  January  10,  1870,  without  any  built  or 
negligence  of  plaintiff,  ordered  and  co«roed  him 
to  desist  from  work  on  said  levees  until  further 
orders  from  them  ;  that  he  was  ready,  able  and 
willing  to  go  on  with  the  work  and  remained 
awaiting  the  orders  of  defendants  until  April  1, 
1871,  and  was  prevented  from  resuming  Um 
work  by  the  wrongful  acts  of  the  defenoania. 

The  declaration  further  avemd  that  "on 
March  26, 1877,  plaintiff  brought  his  suit  in  the 
Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  Mississippi  on  said  contract,  and 
the  same  was  tried  on  or  about  April  5, 1878, 
and  was  defeated  for  matter  of  form,  in  this,  to 
wit:  because  thou^  it  appeared  in  the  evidoioe 
that  one  Thomas  Boyle  luid  purchased,  for  the 
sole  use  and  benefit  of  plaintiff,  the  said  claim 
under  said  covenant  agamst  defendants  at  a  sale 
thereof,  made  by  pluntiff's  assignee  in  bank- 
ruptcy, the  formal  assignment  made  by  him  to 
plaintiff  had  not  in  fact  been  executed  and  de- 
livered until  after  the  bringing  of  said  acticm. 
though  antedated  to  conform  to  the  fact  and, 
therefore,  that  the  said  action  should  have  been 
brought  in  the  name  of  the  said  Boyle,  for 
plaintiff's  use." 

The  plaintiff  claimed  in  the  present  actioo  the 
sum  of  $70,000  as  due  him  for  work  done  and 
accepted  under  said  contract,  and  a  lane  sum 
for  oomages,  because  he  was  not  permitted  to 
complete  the  work. 

The  defendant  filed  eiriit  pleas,  bot  as  the 
judgment  of  the  court  bdow  was  based  exdn- 
sively  on  the  sixth  and  seventh  ideas,  tbeotben 
need  not  be  noticed.  The  sixth  ple«  averred 
that  "  The  several  supposed  causes  of  actioa  in 
said  declaration  mentioned,  if  any  soch  than 
were  or  still  are,  did  not,  nor  did  any  or  etther 
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nf  them,  accrue  to  the  said  plaintiff  at  any  time 
-within  seven  years  next  preceding  the  com- 
mencement of  this  suit." 

The  seventh  plea  set  out  the  facts  in  regard  to 
such  former  suit,  begun  March  26,  1877,  re- 
ferred to  in  the  declaration,  denied  that  it  was 
decided  against  the  plaintiff  for  matter  of  form 
only,  ancl  averred  tliat  it  was  so  decided  on 
matter  of  substance;  and  concluded  by  averring 
that  "the  present  action  was  not  brought  within 
seven  years  after  the  cause  of  action  accrued," 
and  was,  therefore,  barred  by  the  statute. 

The  plaintiff  demurred  to  these  pleas,  and  his 
demurrer  was  overruled.  Thereupon  he  filed 
bis  leplicatioo,  taking  issue. 

The  parties  waived  a  jury  and  submitted  the 
issues  of  fact  to  the  court  by  the  following 
agreement : 

"  In  this  cause  a  jury  is  waived,  and  it  is 
agreed  to  submit  the  cause  to  the  court  in  lieu  of 
a  jury  to  be  decided  on  the  law  and  the  evi- 
dence, and  separate  findings  tliereof  to  be  ren- 
dered by  the  court,  so  that  the  decision  may  be 
finally  reviewed  bv  the  Supreme  CJourt  of  the 
United  States.  The  court  having,  in  the  de- 
cision of  the  qnestioDS  arising  upon  the  demur- 
rers to  sixth  and  seventh  pleas  filed,  expressed 
the  opinion  that  the  pending  of  the  former  suit 
could  not  be  availed  of  to  prevent  the  bar  of  the 
Statute  of  Limitations,  and  that  this  action  is 
barred  by  limitation,  it  is  agreed  that  that  sole 
question  shall  be  presented  upon  the  pleadings 
and  proof,  and  that  only  such  evidence  as  in  the 
judgment  of  the  court  bears  upon  that  issue 
shall  be  incorporated  in  its  findings  and  pre- 
sented to  the  Supreme  Court  of  the  United 
States  ;  and  that  the  record  for  said  coiul  shall 
consist  of  the  pleadings  and  exhibits,  the  orders 
of  tbe  court,  the  findings  of  fact  and  law  in  the 
cause,  and  this  agreement.  And  It  is  further 
agreed  that  should  the  Supreme  Court  differ  in 
opinion  with  and  reverse  the  circuit  court,  the 
cause  shall  be  remanded  for  trial  on  its  merits  on 
all  the  other  questions  in  tbe  case." 

The  cause  was  tried  under  this  agreement  and 
the  court  made  both  a  general  and  special  find- 
ing of  facts.  The  general  finding  was  as  fol- 
lows :  "  The  court  having  heard  the  evidence 
upon  the  sixth  and  seventh  pleas  of  the  defend- 
ant, and  replications  thereto,  etc.,  finds  said 
issues  in  favor  of  defendants,  and  that  said 
plaintiff's  right  of  action  when  this  suit  was 
brought  was  barred  by  the  Statute  of  Limita- 
tions," 

Tbe  conrt  found,  by  its  special  findings,  as 
follows :  the  plaintiff's  cause  of  action  accrued 
in  this  case  on  April  1,  1871,  and,  what  the 
i«coTd  also  shows,  this  action  was  brought  De- 
cember 21, 1878 ;  on  March  26, 1877,  the  plaint- 
iff brought  an  action  against  the  defendant  on 
the  contract  set  out  in  and  exhibited  with  the 
declaration  in  this  cause ;  the  defendant  pleaded 
a  transfer  of  all  interest  in  said  contract  to  an 
assignee  in  bankruptcy,  under  the  bankrupt 
law^  ;  to  said  plea  the  plaintiff  replied  that  Us 
assignee  in  bankruptcy  had  sold  tbe  said  con- 
tract to  one  Boyle,  who  purchased  it  for  the 
plaintiff,  and  assigned  it  to  him  on  the  —  day 
of  January,  1877 ;  issue  was  joined  on  this  rep- 
lication ;  this  issue  was  submitted  to  tbe  court 
-for  trial ;  on  the  trial  it  was  shown  tliat  the  as- 
signment by  Boyle  to  Meath  was  made  on  Jan- 
naxy  88, 1878 ;  on  this  state  of  facts  the  court 
IW  U.S. 


found  that  the  plaintiff  did  hot  have  the  legal 
title  to  the  clajm  sued  on  when  the  action  was 
commenced ;  and  judgment  therein  was  ren- 
dered in  that  suit  for  the  defendants. 

Upon  the  general  and  special  findings,  the 
court  found,  as  matter  of  law,  that  this  action 
was  barred  by  the  limitation  of  seven  years,  and 
rendered  judgment  for  the  defendants.  To  this 
conclusion  of  law  the  plaintiff  excepted  and 
sued  out  the  present  writ  of  error. 

Memr».  S.  P.  WaJker,  Oeorge  Oantt  and 
Jonah  Palierton.  tot  plaintiff  in  error. 

Mr.  Jamea  I<owiide«,  for  defendant  in 


Mr.  JutUee  Woods  delivered  the  opinion  of 
the  court: 

It  is  insisted,  by  the  plaintiff  in  error,  that 
the  special  findings  of  the  court  are  fatally  de- 
fective, because  uey  do  not  find  the  contract 
by  which  the  suit  was  brought  or  fix  the  date 
when  the  causeof  action  accrued,and  thatf  orthis 
reason  the  judgment  of  the  circuit  court  should 
be  reversed.  We  might  dismiss  this  assignment 
of  error  on  the  ground  that  there  wasa  general 
finding  for  defendants  on  all  the  issues  of  fact, 
and  that  no  error  can  be  assigned  on  such  a  find- 
ing. Tioga  B.  B.  Go.  v.  Blouburg  and  O.  B.  B. 
Co. ,  20  Wall. ,  187  [87  U.  8. ,  XXII. ,  8311.  But 
the  special  findings  also  fix  specifically  the  date 
when  the  plaintiff's  right  of  action  accrued,  to 
wit:  on  the  first  day  of  April,  1871.  In  consid- 
ering the  sufficiency  of  the  special  findings  the 
stipulation  between  counsel,  for  submitting  the 
cause  to  the  court,  must  be  kept  in  mind.  The 
only  questions  which,  by  tills  agreement,  were 
to  be  submitted  to  the  court  were  the  issues 
raised  by  the  replication  to  the  sixth  and  seventh 
pleas  being  pleas  of  the  Statute  of  Limitations. 
The  contract  and  breaches,  as  set  out  in  thedec> 
loration,  were,  for  the  purpose  of  this  trial, 
taken  for  granted  ;  they  were  confessed  by  the 
pleas,  and,  as  a  matter  of  avoidance,  the  Statute 
of  Limitations  was  set  up.  The  court,  by  its 
general  and  special  findings,  has  declared,  as  a 
conclusion  of  fact,  that  the  matters  set  up  in  the 
pleas  of  the  Stetnte  of  Limitations  were  proven. 
We  think  the  findings  pass  upon  every  issue 
submitted  to  the  court,  and  that  they  are  not 
imperfect  or  defective. 

The  limitation  law  of  Mississippi  applicable  to 
this  case  was  as  follows: 

"  Art.  6.  AU  actions  of  debt  or  covenant 
founded  upon  any  bond,  obligation  or  contract, 
under  seal  or  upon  the  award  of  arbitrators, 
shall  be  commenced  within  seven  years  next 
after  tbe  cause  of  such  action  accrued,  and  not 
after." 

The  Revised  Code  of  Mississippi  of  1871  failed 
to  provide  any  limitation  for  causes  of  action 
under  seal,  which  arose  after  October  1,  1871, 
the  date  fixed  by  section  2988,  when  that  Code 
should  take  effect,  but  did  contain  the  follow- 
ing provision : 

"Sec.  2172.  The  several  periods  of  limitation 
prescribed  by  this  chapter,  wall  commence  from 
the  date  when  it  shall  take  effect,  but  the  same 
shall  not  apply  to  any  action  commenced  nor  to 
any  cases  where  the  right  of  action,  or  of  entry, 
shall  have  accrued  before  that  tlme.but  the  same 
shall  be  subject  to  the  laws  now  in  force ;  but 
this  law  may  be  pleaded  in  any  case  where  a  bar 
has  accrued  under  the  provisions  thereof." 
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It  will  appear  from  these  provisioiii  of  the! the  pU 
statute  law  that  the  absence  of  anv  limitation  of  pMntlfl 
acliona  upon  contracts  under  seal,  between  Oo-  action  1 
tober  1, 1878,  and  April  19, 1878,  can  haTe  no  ee's  salt 
effect  upon  the  oontroyersy  in  this  caae.  VHien  before  1 
the  cause  of  action  in  this  case  aroee,  as  found  in  Jam 
by  the  court,  to  wit:  on  April  l,1871,artide6,  it  to  Ui 
page  400,  of  the  Oode  of  1867,  aboTe  quoted,  on  (hat 
b^ing  actions  or  sealed  instninwDta  in  seven  Upa 
years,  was  in  force,  and  this  limitation  wai  ex-  ment  t 
pr«8sly  continued  by  the  ReTised  Code  of  1871.  til  Jas 

The  case  of  .FVirlonp  v.  State,  68  Miag.,717,  the  u 
relied  on  by  counsel  for  plaintiff  in  error,  can  ]udgn 
have  no  application  to  the  case,  for  in  that  suit  thepis 
the  cause  of  action  accrued  after  the  Code  of  Upi 
1871  liad  taken  effect.  Nothing  waa  decided  in  guit  ii 
that  case  which  has  any  bearing  on  this,  I  hut  ft 

Therefore,  upon  the  facts  spedallv  fonnd,  I  b  hit 
namely:  that  the  cause  of  action  in  ttua  caae  ac-  tract 
crued  on  April  1, 1871,  and  that  thiasoit  waanot  1  otha 
brought  until  December  SI,  1878,  it  ia  apparent  I  iaane 
that  the  sixth  plea  of  defendant  is  sustained,  un- 1  preM 
less  this  case  is  saved  by  the  averment  in  the!  ezoe 
declaration  that  the  suit  was  brought  within  a  I  of  II 
year  after  a  former  suit  for  the  same  cause  of  ac- 1  tatic 
tion  had  been  defeated  for  matter  of  form. '      1 18S1 

It  i8,theTefore,to  be  considered  whether,  upon  1  B 
the  special  findings,  the  plaintiff  is  entiUea  to  I  wo* 
the  savins  clause  of  section  3168  of  the  Code  of  I  Ti 
1871,  which  is  as  follows:  I 

"If ,  in  any  action  duly  commenced  within  the  I 
time  allowed,  the  writ  shall  be  abated  or  the  ac- 1 
tion  otherwise  avoided  or  defeated  by  the  death  I 
or  marriage  of  any  party  thereto,  or  for  any  I  iV 
matter  of  form,    •    ♦    •    the  plaintiff  may! 
commence  a  new  action  for  the  same-  cause  at  I  ^ 
any  time  within  one  year  after  the  abatement  I 
or  other  determination  of  the  original  suit."      I 

The  findings  show  that  on  March  26, 1877,  an  I 
action,in  all  respects  similar  to  this,  was  brought,  I 
on  the  same  contract  sued  on  in  this  case,  bv  1 1' 
the  plaintiff  in  error  against  the  same  defend- 1 
ants,  and  that,  upon  &e  trial  of  that  suit,  the  1 
court  found  that  the  plaintiff  did  not  have  the  I  > 
legal  title  to  the  claim  sued  on  when  the  said  1 1 
action  was  commenced,  and  judgment  was  ac- 1  ] 
cordingly  rendered  in  favor  of  the  defendant  I 
and  against  the  plaintiff.  I 

Upon  these  findings  the  circuit  court  was  of  1 
opinion  in  this  case  that  the  former  action  was  I 
not  defeated  for  any  matter  of  form,  and  there- 1 
fore  that  the  plaintiff's  cause  did  not  fall  within 
the  exception  of  section  2178  of  the  Code  of  1871 , ' 
and  was  barred  by  the  limitation  of  seven  years 
applicable  to  contracts  under  seal. 

We  are  of  opinion  that  the  facts  thus  sjiecially 
found  sustain  the  judgment  of  the  circuit  court 
ii)  this  case.  The  Supreme  Court  of  Mississippi 
in  the  case  otB.B.  Oo.  v.  Orr,  48  Miss..  270, 
has  construed  the  phrase  "formatter  of  form' 
in  section  2168,  and  declared  that  it  "relates  t< 
technical  defects  in  the  form  of  the  action  O' 
pleadinss  or  proof,  or  to  variances  bet'^een  tli 
one  ana  the  other." 

TUs  case,  it  is  evident,does  not  fall  -witbln  fb! 
rule.  The  action  brought  by  pl^ntiff  on  Marc 
26, 1877,  was  defeated  Decause  it  appeared  f  roi 
the  proof  that  when  it  was  brought  the  plainti 
had  no  cause  of  action.  The  issue  -was  delibe 
atelv  and  squarelv  presented  by  the  pleadini 
In  that  former  suit  whether  at  the  time  of  i 
commencement  the  right  of  action  -was  In  tl 
plaintiff.  The  defen^mts  averred  it  to  be  i 
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parts  of  the  record.  An  averment  that  parties  re- 
side, or  tliat  a  firm  does  bustnesB,  In  a  partioular 
8tate,orthat  a  firm  is  "of  "that  State,  is  not  suiB- 
olent  to  show  ottlienship  In  such  State. 

4  Where  the  record  does  not  show  a  case  within 
the  Inrlsdlotion  of  a  droult  Court,  this  court  will 
take  notice  of  that  fact  althouyh  no  question  as  to 
liuiedlotlon  had  been  raised  by  the  partiea. 

[No.  60.] 
Argtud  Oct.  19,  im.    DeeUM  No*.  19. 1883. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  New  York. 

The  history  and  facts  of  the  case  fully  appear 
in  the  opinimt  of  the  court 

Mettr*.  Wlnehester  Brittoa  and  B.  F. 
Tracy,  for  plaintiffs  in  error: 

The  notice  to  Anthony  was  not  such  a  notice 
of  election  to  termiiukte  the  risl^  as  was  required 
by  the  terms  of  the  policy. 

WItited  V.  In*.  Co.,  19  N.  T.,  416;  Jtohrbaeh 
V.  Ini.  Ci>.,83N.T.,47;  Alexander  y.  In$.  Co., 
66  N.  Y.,  464;  Van  Behoiek  v.  Int.  Co.,  68  N. 
Y.,  434;  Im.  Co.  y.  Myort,  80  Am.  Rep.,  521; 
66  Miss..  470. 

The  case  of  the  Standard  OO  Co.,  against  the 
Triumph  Ins.  Co.  (64  N.  Y.,  85),  has  no  appli- 
cation here.  See,  J3ru«eX;T. /n«.U7.,21Hun,M8. 

Nor  does  the  testimony,  claimed  to  establish 
a  custom,  cliarge  plaintiffs  with  this  notice  to 
Anthony. 

Bradley  v.  Wheeler,  44  N.  Y.,  600;  ESminty. 
Moore,  84  N.  Y.,  425;  Ettorly  r.  Cole.  8  N.  Y., 
602;  Jkmton  v.  KUOe,  4  Hill,  107;  Wheeler  v. 
NeicbmM,  6  Dner,  2d;Brueek  v.  In».  Oo.(tupra); 
Walli*  ▼.  BaOey,  49  N.  Y.,  464;  Woolen  Co.  v. 
J^roetor,  7  Cush.,  417;  Cunningham  ▼.  Jbn- 
itangu«,  6  Carr.  &  P.,  44;  Oareyr. Meagher,  88 
Ala.,  680;  Banif.  Bumn,  29  Md.,488;  MiUty. 
HaUoek,  2  Edw.  Ch.,  652;  Biukint  v.  Warren. 
115  Mass.,  514;  Bandallv.  Smith,  18 Am.  Rep., 
800,  and  note;  Adamt  v.  In$.  Co.,  76  Pa.,  411; 
Harri*  v.  Tumbridge,  88  N.  Y.,  92;  Lawson, 
UsoAesand  Customs,  pp.  28, 48, 52, 55, 68, 89,97. 

Mr.  George  W.  Paraoas.  for  defendant 
In  error: 

Independent  of  direct  and  positiye  evidence 
of  the  fact  of  the  agency,  the  law  interprets  the 
acts  of  the  parties  as  constituting  an  agency. 

PhlL  Ins.,  sec.  1870;  Meadoworaft  -van*.  Co., 
61  Pa.  St.,  9\;Bodiney.Int.  Co.,  61 N.  Y.,  117; 
Bergton  v.  In«.  Co.,  5  Ben.  Fire  Ins.  Cas.,  268; 
Story,  Ag.,  sec.  14. 

Notice  was  given  and  accepted;  and  the  con- 
tract of  insurance  was  then  and  there,  by  its  ex- 
preas  terms,  terminated. 

Iiu.  Co.  V.  Stark,  6  Cranch,  272. 

In  Standard  Oil  Co.  v.  Int.  Co..  64  N.  Y.,  85, 
a  case  quite  parallel  with  that  under  discussion, 
ft  yyas  held  that  an  insurance  broker,  employed 
by  a  party  to  effect  insurance  for  him, must  be  re- 
rarded  as  his  agent,  and  may  be  regaJrded  by  the 
msurer  as  clothed  with  full  authontv  to  act  for 
his  principal  in  procuring,  modifymg  or  can- 
celiM  policies;  and  his  acts  in  these  respects  are 
binding  upon  bis  principal,  the  same  as  if  done 
by  tbe  prmdpal. 

See,  also,  Ini.  Co.y.  Mueller,  8  Ins.  Law  Jour., 
aeS;  Armour  v.  Int.  Co.,  47  N.  Y.  Sup.  Ct., 
852;  Sank  t.  Datit,  2  Hill,  461 ;  MeEmn  v.  Int. 
Co.,  6  Hm,  101;  Bank  v.  CanaX  Co.,  4  Paige, 
187;  Boyd  t.  Vanderkemp^  1  Barb.  Ch.,  278; 
AMMTton  y.  Ooonley,  21  Wend.,  279;  Int.  Co., 
T.  JfU.  0».,WN.  Y.,  119;  Int.  Co.  v.  Stark,  6 
Cranch,  868. 
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There  was  uncontradicted  and  satisfactory 
evidence  given  of  a  well  known  custom  to  give 
the  notice  of  cancellation  in  such  cases  to  the 
agent.  The  usage  is  entirely  in  harmony  with 
the  terms  of  the  contract.  But  even  if  the  con- 
tract bad  been  silent  on  that  subject,  the  law 
would  hold  that  the  parties  must  have  contracted 
in  reference  to  siich  custom,  which  indeed 
should  be  taken  to  be  a  part  of  the  contract. 

Story,  Ag.,  sees.  77,  106;  Pars.  Cont.,  62; 
Hinton  v.  Lock,  6  Hill,  ASl-JIfePhenon  v.  Cote, 
86  N.  Y.,  476;  Duncan  v.  SiU,  19  W.  R.,  894; 
8  Ken^  Com.,  889;  Lawson,  Usages  and  Cus- 
toms, sec,  24. 

As  to  the  admission  of  evidence  of  usage, 
see,  2  PhiL  Ev.,  4  Am.  ed.,  798;  Etaekett  v. 
Boyal  Attur.Co.,  2  Cromp.  &  J.,  i44; Sintony. 
Locke  {tupra);  Orant  y.  MaddeUe,  15  Mees.  & 
W.,  787;  Yatet  v.  Pym,  6  Taunt.,  446;  Keener 
v.  Bank,  2  Barr.,  287;  Saieet  v.  Jenltxni,  1 R.  L, 
147:  Jfum/orrfv.fiaBett,  lJohns.,489;  Bankin 
y.  Int.  Co.,  1  HaU  (N.  Y.),  619;  Partridge  v. 
Int.  Co.,  1  Dill.,  189;  Barnard  v.  KeUogg,  10 
Wall.,  888  (77  U.  8.,  XIX.,  9871;  Steinbaeh  v. 
Int.  Co.,  18  Wall.,  188  (80  U.  8.,  XX,  615]; 
ElackeU  v.  Int.  Co.  {tupra);  Bogert  y.  Int.  Co., 
1  Stoiy,  608;  Int.  Co.  y.  BoUro^e,\f!&  WL,  516. 


Mr.  JutHee  Haf  Ian  delivered  the  opinion  of 
the  court: 

This  is  an  action  upon  a  policy  of  fire  insur- 
ance issued  September  26,  1877,  by  the  Am<jri- 
can  Central  Insurance  Company  oi  St.  Louis  to 
the  firm  of  Wm.  R.  Grace  &  Co. 

The  circumstances  under  which  it  was  issued 
are  these :  a  clerk  of  Wm.  R.  Grace  &  Co., 
charged  with  the  duty  of  effecting  insurance 
loss  by  fire  upon  their  property,  em- 


ployed one  W.  R.  Moyes,  a  broker  in  the  City 
of  New  York,  to  obtain  insurance,  in  a  specified 
amount,  for  his  principals.  Moyes  instructed 
one  Anthony,  an  insurance  broker  and  agent  in 
Brooklyn,  who*  had  on  previous  occasions  olv 
tained  policies  for  Grace  &  Co.,  to  procure  the 
required  amount  of  insurance.  Anthony  ol>- 
tained  the  policy  in  suit  from  the  general  agenta 
in  New  York  City,  of  the  defendant  Company, 
mailed  or  delivered  it  to  Moyes,  and  by  the  lat- 
ter it  was  delivered  to  Grace  &  Co.  not  later 
than  the  day  succeeding  its  date.  On  the  morn- 
ing of  October  6,  one  Carrol,  for  the  Insurance 
Company,  verbally  notified  Anthony  that  the 
Company  refused  to  cany  the  risk  and  required 
the  jwlicy  to  lie  returned.  There  is  some  con- 
flict in  the  testimony  as  to  what  occurred  be- 
tween Carrol  and  Anthony  on  this  occasion. 
But,  in  the  view  which  the  court  takes  of  this 
case,  it  may  be  conceded  that  Anthony  gave 
Carrol  to  understand  that  the  policy  would  be 
returned  to  the  Company  or  its  agents.  The 
property  insured  was  destroyed  by  fire  on  the 
night  of  October  6, 1877,  or  early  on  the  morn- 
ing of  the  7th.  Prior  to  the  fire  neither  the  in- 
siired,  nor  their  clerk  by  whose  instructions  the 
policy  was  obtained,  had  any  iuiowledge  or  no- 
tice of  tbe  conversation  between  Carrol  and 
Anthony,  or  of  the  fact  that  the  Company  had 
elected  not  to  carry  tbe  risk.  At  the  trial  it  was 
admitted  that  the  contract  between  the  parties 
was  fully  executed  upon  the  delivery  of  the  pol- 
icyto  the  insured. 
The  eighth  clause  of  the  policy  is  in  these 
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words:  "  This  insurance  may  be  terminated  at 
any  time  at  the  request  of  the  assured,  in  which 
case  the  Company  shall  retain  only  the  custom- 
ary short  rates,  for  the  time  the  policy  has  been 
in  force.  The  insurance  may  also  be  terminated 
at  any  time  at  the  option  of  the  Company,  on 
jiving  notice  to  that  effect  and  refundmg  a  rat- 
able proportion  of  the  premium  for  the  unex- 
pired term  of  the  policy.  It  is  a  part  of  this  con- 
tract that  any  person  other  than  the  assured, 
who  may  have  procured  the  insurance  to  be 
taken  by  this  Company,  shall  be  deemed  to  be 
the  agent  of  the  assured  named  in  this  policy, 
and  not  of  this  Company  under  any  cu-cum- 
stances  whatever,  or  in  any  transaction  relating 
to  this  insurance." 

The  court  refused,  although  so  requested  by 
plaintiffs,  tn  rule  that  Anthony  was  not,  within 
the  meaning  of  the  policy,  their  agent  for  the 
purpose  of  receiving  notice  of  its  termination; 
but  charged  the  jury,  in  substance,  that  An- 
jthony  was,  for  such  purpose,  to  be  deemed  the 
agent  of  the  insured.  Exception  was  taken  in 
pro^r  form  by  plaintiffs,  as  well  to  the  refusal 
to  give  their  instruction,  as  to  that  given  by  the 
court  to  the  jury.  A  verdict  was  returned  for 
the  Company,  and  judgment  thereon  was  en- 
tered. 

The  charge,in  connection  with  the  opinion  de- 
livered by  the  learned  Judge  who  presided  at 
the  trial,  indicates  that,  in  his  luogment,  the 
words  in  the  eighth  clause:  "  It  Is  a  part  of  this 
contract  that  any  person,  other  than  the  assured, 
who  may  have  procured  the  insurance  to  be 
taken  by  this  Company,  shall  be  deemed  to  be 
the  agent  of  the  assured  named  in  this  policy," 
were  intended  to  be  qualified  by  the  words 
"  in  any  transaction  relating  to  this  insurance." 
Upon  this  ground  it  was  ruled  that  notice  of  the 
termination  of  the  policy  was  properly  given  to 
Anthony,  who  personally  procured  the  insur- 
ance. We  do  not  concur  in  this  interpretation 
of  the  contract.  The  words  In  their  natural  and 
ordinary  signification  import  nothing  more  than 
that  the  person  obtaining  the  insurance  was  to 
be  deemed  the  agent  of  the  insured  in  all  mat- 
ters immediately  connected  with  the  procure- 
ment of  the  poUcy.  Representations  by  that 
person  in  procuring  the  policy,  were  to  be  re- 
garded as  made  by  nim  in  the  capacity  of  agent 
of  the  insured.  His  knowledge  or  information, 
pending  negotiations  for  insurance,  touching 
«the  subject-matter  of  the  contract,  was  to  be 
deemed  the  knowledge  or  information  of  the  in- 
sured. When  the  contract  was  consummated 
by  the  delivery  of  the  policy  he  ceased  to  be  the 
agent  of  the  insured,  if  his  employment  was  sole- 
ly to  procure  the  insurance.  What  the  Compa- 
ny meant  by  the  clause  in  question,  so  far  as  it 
relates  to  the  agency,  for  the  one  party  or  the 
other,  of  the  person  procuring  the  insurance, 
was,  to  exclude  the  possibility  of  such  person 
being  regarded  as  its  agent,  under  any  circum- 
stances whatever,  or  in  any  transaction  relating 
to  this  insurance.  This,  we  think,  is  not  only 
the  proper  interpretation  of  the  contract,  but  the 
only  one  at  all  consistent  with  the  intention  of 
the  parties  as  gathered  from  the  words  used. 
There  is,  in  our  opinion,  no  room  for  a  different 
interpretation.  If  the  construction  were  doubt- 
ful, then  the  case  would  be  one  for  the  applica- 
tion of  the  familiar  rule  that  the  words  of  an  in- 
strument are  to  be  taken  most  strongly  against 
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the  party  employing  them  and,  therefore,  in 
cases  like  this,  most  favorably  to  the  insored. 
The  words  are  those  of  the  Company,  not  of  the 
assured.  If  their  meaning  be  obscure,  it  is  the 
fault  of  the  Company.  U  its  purpose  was  to 
make  notice,,  to  the  person  procuring  the  insu^ 
ance,  of  the  termination  of  the  policy,  equiva- 
lent to  notice  to  the  insured,  a  form  oif  expres- 
sion should  have  been  adopted  which  would 
clearly  convey  that  idea,  and  thus  prevent  dtber 
party  from  being  caught  or  misled. 

As  the  uncontradicted  evidence  was  that  An- 
thony's  agency  or  employment  extended  only  to 
the  procurement  of  the  insurance,  the  juiy 
should  have  been  instructed  that  his  agency 
ceased  when  the  policy  was  executed,  and  tiut 
notice  to  him,  subsequently,  of  its  termination 
was  ineffectual  to  work  a  rescission  of  the  con- 
tract. 

At  the  trial  below,  evidence  was  offered  by  the 
Company  and  was  permitted,  over  the  objection 
of  plaintiffs,  to  go  to  the  jurr,  to  the  effect  that, 
when  this  contract  was  made,  there  existed  in 
the  Cities  of  New  York  and  Brooklyn  an  esUb- 
lished,  well  known  general  custom  in  fire  insur- 
ance business,  which  authorized  an  insurance 
company,  entitled  upon  notice  to  terminate  its 
policy,  to  give  such  notice  to  the  broker  by  or 
through  whom  the  insurance  was  procured. 
This  evidence  was  inadmissible  because  it  con- 
tradicted the  manifest  intention  of  the  parties  as 
indicated  by  the  policy.  The  objection  to  its 
introduction  should  have  been  sustained.  The 
contract,  as  we  have  seen,  did  not  authorize  the 
Company  to  cancel  it  upon  notice  merely  to  the 
party  procuring  the  insurance— his  agency,  tc- 
cording  to  the  evidence,  not  extendingbeyond 
tlie  consummation  of  the  contract.  The  coo- 
tract,  bj  necessary  implication,  required  notice 
to  be  given  to  the  insured,  or  to  some  one  who 
was  his  agent  to  receive  such  notice.  An  ex- 
press written  contract,  embodying  in  clear  and 
positive  terms  the  intention  of  the  parties,  can- 
not be  varied  bv  evidence  of  usage  or  custom. 
In  Barnard  v.  KeUogg,  10  WalL,  888  [77  D.  6., 
XIX ,  9871,  this  court  quotes  with  approval  the 
language  of  Itord  Lyndhtust  in  Blackett  v.  Rofd 
EiSiange  Aasur.  Oa.,  2  Cromp.  &  J.,  249,  tt»t 
"  Usage  may  be  admissible  to  explain  what  is 
doubtful;  it  is  never  admissible  to  contradict 
what  is  plain."  This  rule  is  based  upon  the  the- 
ory that  the  parties,  if  aware  of  any  usage  or 
custom  relating  to  the  subject-matter  of  their 
negotiations,  lutve  so  expr^sed  their  intention 
as  to  take  the  contract  out  of  the  operation  of 
any  rules  established  by  mere  usage  or  custom. 
■Whatever  apparent  conflict  exists  in  the  ad- 
judged cases  as  to  the  office  of  custom  or  usage 
in  the  interpretation  of  contracts,  the  established 
doctrine  of  this  court  is  as  we  have  stated.  At- 
fridge  v.  Int.  Co.,  15  WaU.,  578  [88 U.  8.,  XXL, 
229];  Robinson  v.  U.  S.,  18  Wall.,  8«5;  [80  D. 
8.,  XX.,  6541;  The  Delaware,  14  WaU,  808 [81 
U.  8.,  XX..  7881;  iVW.  Bk.  v.  Burkhardt,  100 
U.S.,  802  [XXV.,  769]. 
tr  The  record  in  this  case  presents  aquestioaaf 
jurisdiction  which, alUiough  not  raised  by  either 
party  in  the  court  below  or  in  this  court,  we  do 
not  feel  at  liberty  to  pass  without  notice.  SuBi- 
van  V.  Steamboat  Co.,  6  Wheat.,  450.  As  the 
jurisdiction  of  the  Circuit  Court  is  limited,  in 
the  sense  that  it  has  no  other  jurisdictioD  thu 
that  conferred  by  the  Constitution  and  laws  <tf 
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the  United  States,  tlie  presumption  is  that  a 
cause  is  without  its  jurisdiction  unless  the  con- 
trary affirmatively  appears.  Turner  v.  Bank, 
4Dall.,  8;  BeparteSmitkM'^-  8.,456[XXrV., 
1651 :  Bobeiiaon  v.  Cease,  97  Id.,  649  [XXTV., 
1058].  In  the  last  case  it  is  said  that,  "Where 
jurisdiction  depends  upon  the  citizenship  of  the 
parties,  such  citizenship,  or  the  facts  Which  in 
legal  intendment  constitute  it,shouId  be  distinct- 
ly and  positively  averred  in  the  pleadings,  or 
they  shoiAd  appear  alBrmativelT  and  with  equal 
distinctness  in  other  parts  of  the  record."  R. 
Co.  ^.Rameey,  22  Wall.,  822  [89  U.  8.,  XXII., 
8281;  Bnge*  v.  Sperry,  95  U.  8.,  401  [XXIV., 
890] .  In  Brown  v.  Keene,  8  Pet.,  115,  it  is  de- 
clared not  to  be  sufficient  that  jurisdiction  may 
be  inferred  argumentatively  from  averments  in 
the  pleadings ;  that  the  averments  should  be 
positive.  > 

The  present  case  was  commenced  in  the  Su- 
preme Court  of  New  York  and  was  thence  re- 
moved, on  the  petition  of  the  defendant,  to  the 
Circuit  Court  of  the  United  States  for  tlie  East- 
em  Durtrict  of  New  York.  The  record  does 
not  satisfactorily  show  the  citizenship  of  the 
parties.  The  complaint  filed  in  the  state  court 
shows  that  the  firm  of  Wm.  R.  Grace  &  Co., 
composed  of  Wm.  R.  Grace,  Michael  P.  Grace 
and  Charles  R.  Flint,  la  doing  business  in  New 
York,  and  that  Wm.  R.  Grace  and  Charles  R 
Flint  are  residents  of  that  State.  The  petition 
for  the  i-emoval  of  the  cause  shows  that  the  de- 
fendant is  a  Corporation  of  the  State  of  Missouri; 
that  Wm.  R.  Grace  and  Charles  R.  Flint  reside 
in  New  York ;  and  that  Michael  P.  Grace  is  a 
resident  of  some  State  or  country  unknown  to  de- 
fendant, but  other  than  the  State  of  Missouri. 
The  record,  however,  fails  to  show  of  what 
State  the  plaintiffs  are  citizens.  They  may  be 
doing  business  in  and  have  a  residence  in  New 
York  without,  necessarily,  lieing  citizens  of  that 
State.  They  are  not  shown  to  be  citizens  of 
some  State  other  than  Missouri.  Bingham  ▼. 
Cabot,  3  Dall.,  388  ;  Abererombie  v.  Bupuit,  1 
Cranch,  843;  Jarksonv.  JWn^man,  3  Pet.,186; 
SvUiTan  v.  Steamboat  Co.,  supra;  HorrUliall  v. 
ColleeUyr,  9  WaU.,  666  [76  tf.  S.,  XIX.,  662]  ; 
Brcven  v.  Keene,  supra;  Robertson  v.  Cease, 
»upra. 

It  is  true  that  the  petition  for  removal,  after 
stating  the  residence  of  the  plaintiffs,  alleges 
"that  there  is,  and  was  at  the  time  when  this  ac- 
tion ■was  brought,  a  controversy  therein  between 
citizens  of  different  States."    But  that  is  to  be 
deemed  the  unauthorized  conclusion  of  law 
-which  Uie  petitioner  draws  from  the  facts  pre- 
Tioualy  avernd.    Then  there  is  the  bond  given 
by  the  defendant  on  the  removal  of  the  cause, 
-which  recites  the  names  of  the  firm  of  Wm.  R. 
Grace  &  Co.,  and  describes  it  as  "of  theCoimty 
ot  Kings  and  State  of  New  York."  If  that  bond 
may  be  considered  as  part  of  the  record  for  the 
purpose  of  ascertaining  the  citizenship  of  the 
parties,  the  averment  that  the  plaintiffs  are  "of 
die  County  of  Kings  and  State  of  New  York"  is 
iiunifflcient  to  show  citizenship.     Bingham  v.' 
Oabot.  8  Dall.,  882;  Wood  v.  Wagnon,  2  Cranch,9. 
As  the  judgment  must  be  reversed  and  a  new 
trial  had,  we  have  felt  it  to  be  our  duty,  not- 
•vrlthstandingthe  record,  as  presented  to  us.fails 
to    disclose  a  case  of  whidi  the  court  below 
eould  take  cognizance,  to  indicate,  for  the  ben- 
efit of  parties  at  anoUier  trial,  the  conclusion 
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reached  by  us  on  the  merits.  And  we  have 
called  attention  to  the  insufficient  showing  as 
to  the  jurisdiction  of  the  Circuit  Court  so  that, 
upon  the  return  of  the  cause,  the  parties  may 
tdce  such  further  steps,  touching  that  matter, 
as  they  may  be  advised. 

Thejudgment  is  reversed  and  the  cause  remand- 
ed, leith  directions  to  set  aside  tfie  judgment,  and 
for  such  further  proceedings  as  may  not  be  ineot^- 
sistent  with  tfiis  opinion. 

True  copy.    Test : 

James  B.  lloKemiey,  Clerk,  Sap.  Court,  IT.  S. 

ated— m  U.  S.,  255, 34S,  382,  38« ;  S3  Hun,  698. 


MONONGAHT5LA.  NATIONAL  BANC  OF 

BROWNSVILLE,  PA.,  Piff.  in  Err., 

«. 

SAMUEL  H.  JACOBUS. 

(See  8.  C,  Reporter's  ed.,  276-^.) 

Competency  of  mtr>este*. 

In  proceedings  subsequent  to  judrment  oo  an  ex> 
ecutlon  attachment  against  property  claimed  \iy  a 
third  person,  the  dec&ised  debtor's  administrator 
and  the  claimant  of  the  property  are  competent 
witnesses  under  sec  858,  R.  8.,  to  prove  the  alleged 
transfer  of  such  property  from  such  debtor  to 
claimant,  and  Its  consiaeranon. 
[No.  84.] 
Submitted  Oct.  t6, 188S.  Decided  Not.  19, 188S. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Pennsyl- 
vania. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Messrs.  D.  T.  Watsoa  and  Knox  A  Reed, 
for  plaintiff  in  error. 

Messrs.  Thos.  C.  Laaear  and  J.  W.  Doug- 
lass for  defendant  in  error. 

Mr.  Justice  Harlaa  delivered  the  opinion  of 

the  court: 

The  plaintiff  in  error,  having  recovered  a 
judgment  for  $9,056.12  against  Alfred  Patter- 
son, in  the  Circuit  Court  of  the  United  States 
for  the  Western  District  of  Pennsylvania,cau8ed 
an  execution  attachment  to  be  issued  against 
the  Fayette  County  Railroad  Company  and 
Samuel  H.  Jacobus,  the  defendant  in  error,  at- 
taching, as  the  property  of  Patterson,  certain 
shares  of  the  capital  stock  of  that  company, 
which  stood  in  the  name  of  Jacobus.  The  at- 
tachment was  duly  served  upon  Patterson,  Ja- 
cobus and  the  railroad  company.  The  control- 
ling issue  in  the  case  is,  whether  the  stock  was 
the  property  of  Alfred  Patterson,  and  liable  to 
be  attachea  in  satisfaction  of  the  judgment 
against  him.  Jacobus  claims  that  the  stock  be- 
came his  property  in  virtue  of  an  unrecorded 
assi^ment  and  transfer,  for  a  valuable  consid- 
eration, by  Alfred  Patterson  prior  to  the  rendi- 
tion of  that  judgment;  consequently,  that  it  is 
not  liable  to  the  Bank's  attachment. 

In  the  progress  of  the  Utigation,  Patterson 
died  and  his  administrator  was  substituted  of 
record  as  a  party  defendant. 

The  contention  on  the  part  of  the  Bank  is, 
that  the  assignment  was  by  an  insolvent  debtor 
in  trust  for  certain  preferred  creditors,  and  tliat 
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it  must  have  been  recorded  in  ordei  to  protect  i  ulmltt 
Uie  Block  from  the  attachment  of  Judgment  tenon 
creditors;  that  of  Jacobus  is,  that  the  aadgn-  la  i 
ment  was  made  in  consideration  of  his  SBsamp-  not  pe 
tion  of  certain  liabilities  of  the  debtor,  and  with- 
out any  intent  upon  the  part  of  either  himself 
or  Patterson  to  hinder,  delay  or  delreud  the 
creditors  of  the  latter. 

At  the  trial,  Jacobus,  a  witness  in  his  own  be- 
half, was  allowed,  over  the  objections  of  plaint- 
iff, to  testify  as  to  what  took  place  between  him 
and  Patterson  at  the  time  the  stocli  in  qnesdon 
was  assigned  by  the  latter  to  the  former.  The 
administrator  was  also  permitted,  over  the  ob- 
jection of  the  plaintiff,  to  prove— he  being  pres- 
ent, on  the  occasion  of  the  assignment— t&t  the 
assumption  bv  Jacobus  of  certain  debts  of  Pat- 
terson s  was  in  consideration  and  on  the  faith, 
of  the  transfer  of  this  stock.  This  testimony 
bore  directly  upon  the  controlling  issue  in  the 
case  t)etween  the  Bank  and  Jacobus. 

Whether  Jacobus  and  the  administrator  of 
Patterson  were  competent  witnesses,  depends!  .iet 
upon  the  construction  of  section  858  of  the  Be- 1  i 
vised  Statutes,  .which  provides  that  "  In  the 
courts  of  the  United  States  no  witness  shall  be 
excluded  in  any  action  on  account  of  color  or  ^ 
in  any  civil  action  because  he  is  a  par^to  or  ^^ 
interested  in  the  issue  faried ;  Proeidid,  That  in  ore 
actions  b^  or  against  executors,  administrators  Jrt 
or  guardians  in  which  judgment  may  be  ren- 1  ^^ 
dered  for  or  against  them,  neither  peirty  shall  £ 
be  allowed  to  testify  against  the  other  as  to  any  I  tb 
transaction  with  or  statement  by  the  testator.in- 1  ^ 
testate,  or  ward,  unless  called  to  testify  thereto 
by  the  opposite  party  or  required  to  testify 
thereto  by  the  court. 

In  FbUer  v.  Jfat.  Bk.,  102  U.  8.,  168  [XXVI., 
Ill],  we  held  that  in  actions  in  which  judg- 
ment ma^  be  rendered  for  or  against  an  execu- 
tor, admmistrator  or  guardian,  it  is  no  objec- 
tion to  the  competency  of  the  witness  that  he  is 
interested  in  the  issue  to  be  tried;  because,  in 
such  cases,  the  statute  excluded  only  parties  to 
the  repord,  that  is,  those  who,  according  to  the 
established  rules  of  pleading  and  evidence,  are 
parties  to  the  issue.  It  is  now  argued  by  plaint- 
iff in  error  that  Jacobus,  as  well  as  the  adininia- 
trator  of  Alfred  Patterson,  are  parties  to  the 
record,  and,  unless  called  by  the  court  or  the  op- 
posite party,  are  incompetent  to  testify  as  to  any 
transactions  or  statements  by  the  intestate. 

We  are  of  opinion  that  they  were  each  com- 
petent as  a  witness  on  the  usue  between  the 
Bank  and  Jacobus,  as  to  whether  these  ahares  of 
stock  were  the  property  of  the  latter,  and  sub- 
ject to  the  former's  attachment.  The  liability 
of  Alfred  Patterson  to  the  Bank  bad  become 
fixed  by  the  judgment  against  him  for  the  debt. 
There  can  be  no  judgment  against  his  estate,  ir 
this  action,  by  which  the  amount  of  the  Bank'i 
claim  can  be  increased,  or  whereby  Patterson' 
estate  can  be  released  from  liability  in  -whole  o 
in  part.  The  real  issue  was  between  the  Ban1 
and  Jacobus  and,  consequently,  the  case  1 
within  the  first  clause  of  section  858,'vrliich  pr< 
vides  that  "No  witness  shall  be  excluded  *  • 
in  any  civil  action  because  he  is  a  party  to  or  ii 
terested  in  the  issue  tried."  Within  the  xneanir 
and  object  of  the  proviso,  this  is  not  an  action  t 
oragainst  an  administrator,  on  which  judgmoi 
may  be  rendered  for  or  against  him. 

We  are  of  opinion  that  there  was  no  exror  i 
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error,  filed  in  the  Third  District  C!oiirt  for  the 
Parish  of  Orleans,  for  a  writ  of  mandamui  to  en- 
force tlie  payment  of  certain  judgments  against 
the  City  of  New  Orleans. 

The  said  cotirt  gave  judgment  for  the  relat- 
ors. This  judgment  having  been  reversed,  on 
appeal,  by  uie  Supreme  Court  of  Louisiana,  the 
relators  sued  out  this  writ  of  error. 

The  case  is  further  stated  by  the  court. 

Jfeuri.  ThonuM  J.  Semmes,  Robert  Mott 
and  Henry  B.  KeUy,  for  plaintiffs  in  error. 

Me*Kr».  jH.  F.  Morrla,  Henry  0.  Miller,  S. 
T.  Merriek  and  E.  H.  McCalOt,  for  defendants 
in  error. 

Mr.  JuMe»  Flelcl  delivered  the  opinion  of 
the  court: 

The  relators  are  the  holders  of  two  judgments 
against  the  City  of  New  Orleans,  one  for 
^.860,  the  other  for  $2,000.  Both  were  re- 
covered in  the  courts  of  Louisiana;  the  first  in 
June,  1877,  by  the  relators;  the  second  in  June, 
1874,  by  parties  who  assigned  it  to  them.  Both 
judgments  were  for  damages  done  to  the  prop- 
erty of  the  plaintiffs  therein  by  a  mob  or  riot- 
ous assemblage  of  people  in  the  year  1878.  A 
statute  of  the  State  maae  municipal  corporations 
liable  for  damages  thus  caused  within  their  lim- 
ite.     R.  8.  of  La.,  1870,  sec.  24S3. 

The  judgments  were  duly  registered  in  the 
office  of  the  Comptroller  of  the  city,  pursuant 
to  the  provi^ons  of  the  Act  known  as  No.  6  of 
the  Extra  Session  of  1870,  and  the  present  pro- 
ceeding was  taken  by  the  relators  to  compel  the 
authonties  of  the  city  to  provide  for  their  pay- 
ment. At  the  time  the  injuries  complaint  of 
were  committed  and  one  of  the  judgments  was 
recovered,  the  City  of  New  Orleans  was  author- 
'  ized  to  levy  and  collect  a  tax  upon  property 
within  its  bmits  of  one  dollar  and  sevent^-flve 
cents  upon  eveiy  one  hundred  dollars  of  its  as- 
sessed value.  At  the  time  the  other  judgment 
was  recovered  this  limit  of  taxation  was  rrauced 
to  one  dollar  and  fifty  cents  on  every  one  hun- 
dred dollars  of  the  as^ssed  valueof  the  property. 
"By  the  Constitution  of  the  State,  adopted  in 
1879,  the  power  of  the  city  to  impose  taxes  on 
proper^  within  its  limits  was  f  urUier  restricted 
to  ten  mills  on  the  dollar  of  the  valuation. 

The  effect  of  this  last  limitation  is  to  prevent 
the  relators,  who  are  not  allowed  to  issue  exe- 
cutions against  the  dty,  from  collecting  their 
Judgments,  as  the  funds  receivable  from  the  tax 
thus  authorized  to  be  levied  are  exhausted  by 
the  current  exxjenses  of  the  city,  which  must 
first  be  met. 

The  relator  sought  in  the  state  courts  to  com- 
pel a  levy  by  the  city  of  taxes  to  meet  their  judg- 
ments at  the  rate  permitted  when  the  damages 
were  done  for  which  the  judgments  were  ob- 
teined.  They  contended  that  the  subsequent 
limitation  imposed  upon  its  power  violated  that 
clause  of  the  Federal  Constitution  which  pro- 
hibits a  State  from  passing  a  law  impairing  the 
obligation  of  contracts,  and  also  that  clause  of 
the  I4th  Amendment  which  forbids  a  State  to  de- 
prive any  person  of  life,  liberty  or  property  with- 
out due  process  of  law.  The  Supreme  Court  of 
the  State,  reversing  the  lower  court,  decided 
against  the  relators,  and  the  same  contention  is 
renewed  here. 

The  right  to  re-imbursement  for  damages 
caused  by  a  mob  or  riotous  assemblage  of  people 
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is  not  founded  upon  any  contract  between  the 
city  and  the  sufferers.  Its  liability  for  the  dam- 
ages is  created  by  a  law  of  the  Legislature,  and 
can  be  withdrawn  or  limited  at  its  pleasure. 
Municipal  corporations  are  instrumentalities  of 
the  State  for  the  convenient  administration  of 
government  within  their  limits.  They  are  in- 
vested with  authority  to  establish  a  police  to 
guard  against  disturlmnce;  and  it  is  their  duty 
to  exercbe  their  authority  so  as  to  prevent  vio- 
lence from  any  cause,  and  particularly  from 
mobs  and  riotous  assemblage.  It  has,  there- 
fore, been  generally  considered  as  a  just  burden 
cast  upon  tnem,  to  require  them  to  make  good 
any  loss  sustained  from  the  acts  of  such  assem- 
blages which  they  should  have  repressed.  The 
imposition  has  been  supposed  to  create,  in  the 
holders  of  property  liable  to  taxation  within 
their  limits,  an  interest  to  discourage  and  pre- 
vent ai^  movements  tending  to  such  violent 
proceedings.  But,  however  considered,  the  im- 
position is  simply  a  measure  of  legislative  pol- 
icy,  in  no  respect  resting  upon  contract,  and  sub- 
ject, like  all  other  measures  of  policy,  to  any 
change  the  Legislature  may  see  fit  to  make, 
either  in  the  extent  of  the  liability  or  in  the 
means  of  its  enforcement.  And  its  character  is 
not  at  all  changed  by  the  fact  that  the  amount 
of  loss,  in  pecuniary  estimation,  has  been  ascer- 
tained and  established  by  the  judgments  ren- 
dered. The  obligation  to  make  indemnity,  cre- 
ated by  the  statute,  has  no  more  element  of  con- 
tract in  it  because  merged  in  the  judgments  than 
it  had  previously.  The  term ' '  contract "  is  used 
in  the  Constitution  in  its  ordinary  sense,  as  sig- 
nifying the  agreement  of  two  or  more  minds  for 
considerations  proceeding  from  one  to  the  other 
to  do,  or  not  to  do,  certain  acts.  Mutual  assent 
to  its  terms  is  of  its  very  essence. 

A  judgment  f  ordamages,estimated  in  money, 
is  sometimes  called  by  text  writers  a  specialty 
or  contract  of  record,  because  it  establishes  a 
legal  obligation  to  pay  the  amount  recovered ; 
and,  by  a  fiction  of  law,  a  promise  to  pay  is  im- 
plied where  such  legal  obligation  exists.  It  is 
on  this  principle  that  an  action  ex  conlraetu  vdll 
lie  upon  a  judgment.  Chit.  Cont.,  Perkins' 
ed.,  87.  But  this  fiction  cannot  convert  a  trans- 
action wanting  the  assent  of  parties  into  one 
which  necess^^y  implies  it.  Judgments  for 
torts  are  usually  the  result  of  violent  contests 
and,  as  observ«i  by  the  court  below,  are  im- 
posed upon  the  losing  party  by  a  higher  author- 
ity anunst  his  will  and  protest.  The  prohibi- 
tion w  the  Federal  Constitution  was  intended  to 
secure  the  observance  of  good  faith  in  the  stip- 
ulation of  parties  against  any  state  action. 
Where  a  transaction  is  not  based  upon  any  as- 
sent of  parties,  it  cannot  be  said  that  any  raith 
is  pledged  with  respect  to  it;  and  no  case  arises 
for  the  operation  of  the  prohibition.  Qarriaon 
V.  Neto  York,  21  Wall.,  208  [88  U.  8.,  XXII., 
614].  There  \a,  therefore,  nothing  in  the  lia- 
bilities of  the  city  by  reason  of  which  the  rela- 
tors recovered  their  judgments,  that  precluded 
the  State  from  changing  the  taxing  power  of 
the  city,  even  though  the  taxation  be  so  limited 
as  to  postpone  the  payment  of  the  judgments. 

The  clause  of  the  14th  Amendment  cited 
is  equally  inoperative  to  restrain  the  action 
of  the  State.  Conceding  that  the  judgments, 
though  founded  \xpon  claims  to  indemnity 
for  unlawful  acts  of  mobs  or  riotous  assem- 
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blages,  are  property  in  the  sense  that  they 
are  capable  of  ownership  and  may  have  a  pe- 
cuniary T^iie,  tiie  relators  cannot  be  said  to  be 
deprived  of  ttiem  so  long  as  they  continue  an 
existing  liability  against  the  dtjr.  Although 
the  present  limitation  of  the  taxing  power  of 
the  city  may  prevent  the  receipt  oi  sufficient 
funds  to  pay  the  judgments,  the  Legislatiue  of 
the  State  may,  upon  proper  appeal,  make  other 
provision  for  their  satisfaction.  The  judg- 
ments may  also  perhaps  be  used  by  the  rel^ 
ors  or  tiieir  assignees  as  offsets  to  demands  of 
the  dtv;  at  least  it  is  possible  that  they  may 
be  available  in  various  ways.  Be  this  as  it  may, 
the  relators  have  no  such  vested  right  in  tne 
taxing  power  of  the  city  as  to  render  its  diminu- 
tion by  the  State,  to  a  degree  affecting  the  pres- 
ent collection  of  their  ju^^ents,  a  deprivation 
of  their  property  in  the  sense  of  the  constitution- 
al (prohibition.  A  party  cannot  be  said  to  be 
deprived  of  his  property  in  a  judgment  because 
at  tlie  time  he  is  unable  to  collect  it. 

The  cases,  in  which  we  have  held  that  the 
taxing  power  of  a  municipality  continues,  not- 
withstanding a  legislative  Act  of  limitation  or 
repeal,  are  founded  upon  contracts;  and  decis- 
ions in  them  do  not  rest  upon  the  principle 
that  the  party  affected  in  the  enforcement  of 
his  contract  rights  has  been  thereby  deprived 
of  any  property,  but  upon  the  principle  that  the 
remedies  for  the  enforcement  of  his  contracts, 
existing  when  they  were  made,  have  been  by 
such  legislation  impaired.  The  usual  mode  in 
which  municipal  txxiies  meet  their  pecuniary 
contracts  is  by  taxation.  And  when,  upon  the 
faith  that  such  taxation  will  be  levied,  con- 
tracts have  been  made,  the  constitutional  inhibi- 
tion has  been  held  to  restrain  the  State  from  re- 
pealing or  diminishing  the  power  of  the  corpora- 
tion so  as  to  deprive  the  holder  of  the  contract 
of  all  adequate  and  efficacious  remedy.  As  we 
have  often  said,  the  power  of  taxation  belongs 
exclusively  to  the  Legislative  Department  of  the 
Government,  and  the  extent  to  which  it  shall  be 
delegated  to  a  municipal  body  is  a  matter  of  dis- 
cretion; and  may  be  Umited  or  revoked,  at  the 
Sleasure  of  the  Legislature.  But,  as  we  held 
xWolffy.  Neva  (Mean*,  at  October  Term,  1880 
[XXVI.,  895],  and  repeated  in  Louimana  v. 
PiU>ury.a.t  October  Term,  1881  [XXVI., lOOO], 
in  both  cases  by  the  unanimous  judgment  of  the 
court,  the  lexislation  in  that  respect  is  subiect 
to  this  qualification,  which  attends  all  state  leg- 
islation, that  it  "Shall  not  conflict  with  the  pro- 
hibitions of  the  Constitution  of  the  Umtod 
States  and,  among  other  thiags,  shall  not  op- 
erate directly  upon  contracts  ofthe  corporation, 
so  as  to  impair  their  obligation  by  abrogatiog 
or  lessening  the  means  of  their  enforcement. 
Legislation  producing  this  latter  result,  not  in- 
directly as  a  consequence  of  legitimate  meas- 
ures taken,  as  wiU  sometime  happen,  but  di- 
rectly by  operating  upon  those  means,  is  pro- 
hibited by  the  (Constitution  and  must  be  dis- 
regarded—treated as  if  never  enacted — by  all 
courts  recognizing  the  Constitution  as  the  par- 
amount law  of  the  land.  This  doctrine  has 
been  repeatedly  asserted  by  this  court  when  at- 
tempts nave  been  made  to  limit  the  power  of 
taxation  of  a  municipal  body,  upon  the  faith  of 
which  contracts  have  been  made,  and  by  means 
of  which  alone  they  could  be  performed.  •  •  • 
However  great  the  control  of  the  Legislature 
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over  the  corporation  while  it  is  in  existence,  it 
must  be  exercised  in  subordination  to  the  prin- 
ciple which  secures  the  inviolaUlity  of  con- 
tracts." 

This  doctrine  can  have  no  aM>Ucati<m  to 
claims  against  municipal  corporations  founded 
upon  torts  of  the  cluuracter  mentioned.  Whetli- 
er  or  not  the  State,  in  so  limiting  the  power  of 
the  city  to  raise  funds  by  taxation  that  It  canoot 
satisfy  all  claims  against  it  recognized  by  Uw, 
thou^  not  resting  upon  contract,  does  a  wrong 
to  the  relators,  which  a  wise  policy  and  a  just 
sense  of  public  honor  should  not  sanctiim,  is 
not  a  question  upon  which  this  court  can  paai. 
If  the  action  of  the  State  does  not  fall  within 
any  prohibition  of  the  Federal  Constituticw,  it 
lies  beyond  the  reach  of  our  authority. 

The  question  of  the  effect  of  legislation  upon 
the  means  of  enforcing  an  ordinary  judgment 
of  dionages  for  a  tort,  rendered  araunst  the  pa- 
son  committing  it,  in  favor  of  the  persiKi  in- 
jured, may  involve  other  considerations,  andii 
not  presented  by  the  case  before  us. 

Jitdgmejit  affirmed. 

Mr.  Juttiee  Bradley' : 

I  concur  in  the  juagment  in  this  case,  on 
the  special  ground  that  remedies  against  mn- 
nicipal  bodies  for  damages  caused  by  mobs, 
or  other  violators  of  law,  unconnected  with 
the  municipal  government,  are  purdy  mat- 
ters of  legislative  policy,  depending  on  posi- 
tive law,  which  may  at  any  time  be  repealed  <a 
modified,  either  before  or  after  the  damage  hu 
occurred,  and  the  repeal  of  which  causes  the 
remedy  to  cease.  In  giving  or  withholding 
remedies  of  this  kind,  it  is  simply  a  qnestiMi 
whether  the  public  shall  or  shall  not  indonm- 
f y  those  who  sustain  losses  from  the  unlawful 
acts  or  combinations  of  individuals;  and  wheUi- 
er  it  shall  or  shall  not  do  so,  is  a  matter  of  Xeg- 
islative  discretion;  just  as  it  is,  whether  the  pab- 
lic  shall  or  shall  not  indemnifv  thoee  who 
suffer  losses  at  the  hands  of  a  public  enemy,  or 
from  intestine  commotiona  or  rebeUion.  And, 
as  the  judgments  in  the  present  case  were 
founded  upon  a  law  giving  this  kindof  remedy, 
I  agree  with  the  court,  that  any  restraint  (rf  tax- 
ation which  may  affect  the  means  of  aifordng 
them  is  within  the  constitutional  pews'  of  the 
Legislature.  Until  the  claim  is  reduced  to  pos- 
session, it  is  subject  to  legislative  regulatioB. 
But  an  ordinary  judgment  of  damages  for  a 
tort,  rendered  against  the  person  committing  it, 
in  favor  of  the  person  injured,  stands  upon  a 
very  different  footing.  Such  a  Judgment  ii 
founded  upon  an  absolute  right,  and  is  as  much 
an  article  of  property  as  anything  eke  that  a 
party  owns;  and  the  Legislature  can  no  more  vi- 
olate it  without  due  process  of  law,  than  it  caa 
any  other  property.  To  abrogate  the  remedy 
for  enforcing  it,  and  to  give  no  other  adeqaale 
remedy  in  its  stead,  is  to  deprive  the  owner  of  hit 
property, -within  the  meaning  of  the  14th  Amend- 
ment. The  remedy  for  enforcings  judgment  is 
the  life  of  the  judgment,  just  asmuch  as  the  rem- 
edy for  enforcing  a  contract  is  the  life  of  the  con- 
tract. Whilst  the  original  Constitution  protected 
only  contracts  frombeingimpaired  bystatelaws, 
the  14th  Amendment  protects  every  species  of 
property  alike,  except  such  as  in  its  nature  sad 
origin  is  subject  to  legislative  oontroL  Besoe 
I  regard  it  important  clearly  to  distingaUt  be- 
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tween  this  kind  of  judgment,  now  under  con- 
■ideratioD  ,and  other  judgments  for  claims  based 
upon  the  absolute  right  of  the  party. 

&ueoopy.   Tert:  

James  H.  HoKenney,  Clerk,  Sup.  Court,  V.  S. 

Mr.  Juiiiee  Harlaa,  dissenting: 

By  the  Constitution  of  Louisiana  adopted  in 

1879,  and  which  went  into  effect  January  1, 

1880,  it  is  declared,  "No  parish  or  municipal 
tax,  for  all  purposes  whatever,  shall  exceed  ten 
mills  on  the  dollar  of  valuation." 

The  judgments  held  by  plaintiff  in  error 
against  the  City  of  New  Orleans  were  rendered 
and  became  :final  long  before  the  adoption  of 
that  constitutional  provision.  At  the  time  of 
their  rendition,  the  law  forbade  execution 
against  the  detendant,  but  the  city  had  the 
power  and  was  under  a  duty,  which  the  courts 
could  compel  it  to  discharge,  to  include  in  its 
budget  or  annual  estimate  for  contingent  ex- 
penses, a  sum  sufficient  to  pay  these  judg- 
ments. At  that  time,  also,  the  rate  of  taxation 
prescribed  by  law  was  ample  to  enable  the  city 
to  meet  all  such  obligations.  But  if  the  limita- 
tion uix)n  taxation  imposed  by  the  State  Con- 
stitatlon  be  applied  to  the  judgments  in  ques- 
tion, then,  it  is  conceded,  the  city  cannot  raise 
more  money  than  will  be  requir^  to  meet  the 
ordinary  and  necessary  expenses  of  municipal 
administration.  Consequently,  under  the  limit 
of  ten  mills  on  the  dollar  of  valuation,  the 
Judgments  of  plaintiffs  become  as  valueless  as 
they  would  be  had  the  State  Constitution,  in 
terms,  forbidden  the  city  from  paying  them. 

1.  Are  the  judgments  in  question  contracts? 
This  question  is  answered  by  the  Court  of  Ap- 
peals of  New  York,  speaking  by  Woodruff,  /., 
m  Taylor  v.  Soot,  4  Eeyes,  844.  It  is  there 
said: 

"  Contracts  are  of  three  kinds:  simple  con- 
tracts, contracts  by  specialty,  and  contracts  of 
record.  A  judgment  Is  a  contract  of  the  high- 
est nature  known  to  the  law.  *  •  ♦  The 
cause  or  consideration  of  the  judgment  is  of  no 
nossible  importance;  that  is  merged  in  the 
judgment  When  recovered,  the  judgment 
stands  as  a  conclusive  declaration  that  the 
plaintiff  therein  is  entitled  to  the  sum  of  money 
recovered.  No  matter  what  may  have  been 
the  original  cause  of  action,  the  judgment  for- 
ever settles  the  plaintiff's  claim  and  the  de- 
fendant's assent  thereto;  this  assent  may  have 
been  reluctant,  but  in  law  it  is  an  assent,  and 
the  defendant  is  estopped  by  the  judgment  to 
dissent.  Forever  thereafter,  any  claim  on  the 
judgment  is  setting  up  a  cause  of  action  on 
contract."  , 

Blackstonesays  that  "When  any  specific  sum 
is  adjudg^  to  be  due  from  the  defendant  to 
the  plaintiff  on  an  action  or  suit  at  law,  this  is 
a  contract  of  the  highest  nature,  being  estab- 
lished by  the  sentence  of  a  court  of  judicature." 
8  Bl. ,  4o5.  Chitty  enumerates  judgments  among 
contracts  or  obligations  of  record,  and  observes 
that  they  "  are  of  superior  force,  because  they 
have  been  promulgated  by ,or  are  founded  upon, 
the  authority  and  have  received  tlie  sanction 
of,  a  court  of  record."  Chitty,  Contracts,  8. 
An  action  in  form  ex  eontrOcta  will  lie  on  a 
ludgment  of  a  court  of  record,  because  the  law 
bnplies  a  contract  to  pay  it  from  the  fact  of 
there  being  a  legal  obligation  to  do  so,  "al- 
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though,"  says  Chitty,  "the  transaction  in  its 
origin  was  totally  unconnected  with  contract, 
and  there  has  been  no  promise  in  fact."  Id.,  87. 

It  seems  to  me  that  these  judgments  are  con- 
tracts, within  any  reasonable  interpretation  of 
the  contract  clause  of  the  Natiohal  Constitution. 
It  can  hardly  be  that  the  framersof  that  instru- 
ment attached  less  consequence  to  contracts  of 
record  than  to  simple  contracts.  If  this  view 
be  correct,  then  the  withdrawal  from  the  City 
of  New  Orleans  of  the  authoritv  which  it  pos- 
sessed when  they  were  rendered,  to  levy  taxes 
sufficient  for  their  pajrment,  impaired  the  obli- 
gation of  the  contracts  evidenced  by  those 
judgments. 

2.  But  if  this  view  be  erroneous,  it  seems 
quite  clear  that  the  State  Constitution  of  1879 
cannot  be  applied  to  these  judgments  without 
bringing  It  into  conflict  with  that  provision  of 
the  Constitution,  which  declares  timt  no  State 
shall  deprive  any  person  of  property  without 
due  process  of  law.  That  these  judgments  are 
Ijroperty  within  the  meaning  of  the  Constitu- 
tion cannot,  it  seems  to  me,  be  doubted.  They 
are  none  the  less  property  because  the  original 
cause  of  action  did  not  arise  out  of  contract,  in 
the  literal  meaning  of  that  word,  but  rests  upon 
a  statute  making  municipal  corporations  liable 
for  property  destroyed  by  a  mob.  If  a  judg- 
ment giving  damages  for  such  a  tort  is  not  a 
contract  within  the  meaning  of  the  Constitution, 
it  is,  nevertheless,  property,  of  which  the  owner 
may  not  be  deprived  without  due  process  of  law. 

Its  value  as  property  depends  in  every  legal 
sense  upon  the  remedies  which  the  law  gives  to 
enforce  its  collection.  To  withhold  from  the 
citizen  who  has  a  judgment  for  money,  the  ju- 
dicial means  of  enforcing  its  collection;  or, 
what  is,  in  effect,  the  same  thing,  to  withdraw 
from  the  judgment  debtor,  a  municipal  corpo- 
ration, the  authority  to  levy  taxes  for  its  pay- 
ment, is  to  destroy  the  value  of  the  judgment 
as  property.  In  PumpeUy  v.  Qreen  Bay  ^. ,  18 
Wall.,  166,  this  court  had  occasion  to  consider 
the  meaning  of  that  provision  in  the  Constitu- 
tions of  the  several  States  which  forbids  pri- 
vate propertv  from  being  taken  for  public 
purposes  without  just  compensation  therefor. 
Under  the  authority  of  Statutes  of  Wisconsin, 
certain  dams  were  constnicted  across  a  public 
navigable  stream  of  that  State.  The  dams  so 
constructed  caused  the  waters  to  overflow  the 
land  of  a  citizen,  resulting  in  the  almost  com- 
plete destruction  of  its  value.  The  argument  was 
there  made  that  the  land  was  not  taken  within 
the  meaning  of  the  Constitution,  and  that  the 
damage  was  only  the  consequential  result  of 
such  use  of  a  navigable  stream  as  the  govern- 
ment had  a  right  to  make  for  the  purposes  of 
navigation.  But,  touching  tliat  suggestion,  this 
court  said: 

"  It  would  be  a  very  curious  and  imsatisfac- 
tory  result  if  in  construing  a  provision  of  consti- 
tutional law,  always  understood  to  have  b^n 
adopted  for  protection  and  security  to  \he  rights 
of  the  individual  as  against  the  government,  and 
which  has  received  the  commendation  of  ju- 
rists, statesmen  and  commentators  as  placing 
the  just  principles  of  the  common  law  on  that 
subject  beyond  the  power  of  ordinary  legisla- 
tion to  change  or  control  them,  it  shall  be  held 
that  if  the  government  refrains  from  the  abso- 
lute conversion  of  real  property  to  the  uses  of 
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the  public,  it  can  destroy  its  value  entirely;  cm  |u  to  dc 
inflict  irreparable  and  permanent  in]aiy  to  uiy  valid  ii 
extent;  can,  in  effect,  subject  it  tototaldeatruc-  oftlieli 
tion  without  making  any  oompenaation,  be-  tion  ti 
cause  in  the  narrowest  sense  of  tMt  word,  It  is  tluou^ 
not  taken  for  the  public  use.  Such  a  construe-  It  ii 
tion  >TOuld  pervert  the  constitutional  provision  also,  " 
into  a  restriction  upon  the  rights  of  the  dUzenassigni 
as  those  rights  stood  at  the  common  law,  instead  answe 
of  the  government,  and  make  it  an  authority  for  numdi 
invasion  of  private  rights  under  the  pretext  of  not  to 
the  public  good,  which  bad  no  warrant  in  the  volvii 
laws  or  practice  of  our  ancestors.''  erW,  ■ 

These  principles  of  constitutional  constrac-  Ini 
tion  have  an  important  bearing  upon  the  pres-  atitut 
ent  case.  If  the  property  of  the  citizen  i«  thatl 
"taken,"  within  the  meaning  of  the  Constitu-  in  tl 
tion,  when  its  value  is  destroyed  orpemanent-lmajM 
ly  impaired  tlirough  the  act  of  the  government,  I  le&m 
or  by  the  acts  of  others  under  the  sanction  or  I  of  11 
authority  of  the  government,  it  would  seem  that  they 
the  citizen  holding  a  judgment  for  money  I  men 
against  a  municipal  corporation — which  iudg- 1  ifla, 
ment  is  capable  of  enforcement  by  judiciaJ  pro- 1  eve 
ceedings  at  the  time  of  its  rendition— is  deprived  I  mei 
of  his  property  without  due  process  of  law,  if  I  wit 
the  State,  by[  a  subsequent  law,  so  reduces  the  I  ISs 
rate  of  taxation  as  to  make  it  impossible  for  the  |  atii 
corporation  to  satisfy  such  judgment.  Since  I  dit 
the  value  of  the  judgment,  as  property,  depends  de] 
necessarily  upon  the  remedies  given  for  its  en- 1  bu 
forcement,  the  withdraw^  of  all  remedies  for  its  I  or 
enforcement,  and  compelling  the  owner  to  rely  I  be 
exclusively  upon  the  generosity  of  the  judg-lbe 
ment  debtor,  is,  I  submit,  to  deprive  the  owner  I  pi 
of  his  property.  I  c« 

But  It  is  said  that  the  plaintiffs  are  not  de- 1 
prived  of  their  judgments,  so  long_  as  they  con- 1 
tinue  to  be  existing  liabilities  against  the  city.  I 
My  answer  is,  that  such  liability  upon  the  purtl 
of  the  city  is  of  no  consequence,  unless,  when  I 
payment  Is  refused,  it  can  be  enforced  by  legal  1 
proceedings.    A  money  judgment  which  can- 1  ■ 
not  be  collected  is  of  as  little  value  as  Pumpel- 1 
ly's  farm  was,  when  covered  by  water  to  such  \ 
an  extent  that  it  could  not  be  used  for  any  of  I 
the  purposes  for  which  land  Is  desired.  I 

It  is  also  said  by  my  brethren  that  plaintiffs  1 
are  not  deprived  of  their  property  in  these  judg- 1 
ments,  because  at  the  time  they  are  unable  to 
collect  them.  No  State  shall  "deprive  any  per- 
son of  life,  liberty  or  property  without  due 
process  of  law,"  is  the  mandate  of  the  Consti- 
tution. Could  a  state  law  depriving  a  person 
of  his  liberty  be  sustained  upon  the  ground  that 
such  deprivation  was  only  for  a  ttmeT  Pum- 
pclly's  land  was  adjudged  to  have  been  taker 
within  the  meaning  of  the  Cooatitution,  al 
though  it  was  possible  that,  at  some  future  time 
the  dams  constructed  under  the  authority  o 
the  State  might  be  abandoned,  or  migrht  giv 
way,  causing  the  waters  to  retire  ■within  th.e 
original  limits,  and  thereby  enabling  the  O"^!!) 
to  re-occupy  his  farm.  It  is  barely  possible  th, 
the  people  of  Louisiana  may,  at  some  f utu 
period  in  their  history,  amend  her  Ck>xistitutio 
80  as  to  perpit  the  dity  of  New  Orleans  to  le^ 
taxes  sufficient  to  meet  its  indebtedness,  as  c 
tablished  by  the  judicial  tribunals  of  that  Stat 
But  such  a  possibility  cannot  properly  be  re 
ognized  as  an  element  in  the  legal  inquli 
whether  the  State  may  so  reduce  the  rate  ' 
taxation  by  one  of  its  municipal  corporation 
940 


Digitized  by 


Google 


1888. 


Walsh  v.  Pbsbtok. 


897-820 


Argued  Mar.  IS,  14,188S.  Decided  Not.  19, 1883. 

CROSS  appeals  from  the  Circuit  Court  of  the 
United  States  for  the  Western  District  of 
Texas. 

The  histoTy  and  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court. 

See,  aJso,  the  report  of  the  opinion  of  Mr. 
JiMttce  Woods,  Circuit  Judge  in  this  case.  Han- 
totk  T.  WaUih,  8  Woods,  851. 

Mettrt.  John  llason  Broim,  Ctoorg^  H. 
Davie  and  WiUiam  Pruton,  for  complainant: 
The  Mercer  Colony  contract  of  January  29, 
1844, was  unconstitutional  and  void. 

1  Pasch.  Dig.,  Tex.  Stat.,  156,234,  285;  Mel- 
lon V.  CM,  21  Tex.,  689;  Bri^an  v.  Shirlei/,  58 
Tex.,  440. 

That  contract  was  a  "  contract"  in  the  con- 
stitutional sense,  which  could  not  be  subse- 
-quently  impaired  by  Texas. 

Green  ▼.  Biddle,  8  Wheat.,  92;  HamOton  y. 
FUnn,  21  Tex.,  716;  8 Ops.  Atty-Gen.,  580; ITofi 
▼.  WUeontin,  108  U.  8.,  5  (XXVL,  302). 

That  contract  by  its  terms  created  and  made 
«  "  reservation"  oi  the  lands  within  "Mercer's 
Oolony;"  and  the  State  and  its  officers  were 
thereby  forbidden  to  subsequently  convey  those 
lands  to  others. 

JM(onT.C%>d&,21Tex.,548;  WUeoxv.  Jaekeon, 
18Pet.^98;  Leaventcm-Ui  v.  B.  R.  Co.,1&  U.  8., 
741  (XXm.,  687);  8taU  v.  Bdetdmier,  7  Tex., 
108;  Kimmeay.  Wheeler,  2Z  Tex., 'Jl;  Fmrlery. 
Alji-ed,U  Tex.  ,184;  Joh  n»on  v.  Tomley,  1 8  Wall. , 
«6  (80  U.  8.,  XX.,  487);  Wirth  v.  Brantm,  98 
U.  S.  121  (XXV.,  87). 

It  was  a  grant,  in  proBtenH,  creating  a  vested 
interest,  as  m  cases  of  railroad  grants  of  alter- 
nate sections  on  such  roads  as  may  be  thereaft- 
■er  built,  under  which  "the  title  passes  to  the 
aections  to  be  afterwards  located." 

Se/tulenierg  v.  Uarriman,  21  Wall.,  60  (88 
U.  S.,  XXn.,66^;  Fremonty.  XT.  8.,\T&ots., 
«69  (68  U.  8.,  XV.,  241);  Hormby  v,  U.  8.,  10 
■Wall.,288  (77  U.S., XIX. ,902);  R.R.Co.y.  U.  B., 
.«8  U.8.,741  (XXIIL,  C87);  Mo.R.  R. Co.\.  Kan. 
R.  R.  C'o.,97U.  S.,497  (XXrV.,1097);  Rail«ay 
Co.  -v.AUing,  99  U.  8.  ,475  (XXV.,  443);  Wood  v. 
R.  .B.Cto.,104  U.S.,  832  (XXVI.,  778);  GrinneU 
V.  R.R.Ce.,  103  U.  8.,  742  (XXVL,  458). 

A  grant  of  a  smaller  portion  out  of  a  larger 
-dpscnbed  boundary  is  valid  and  operates  to 
create  a  vested  estnte. 

JFrinumi  v.  U.  8.  (niprd);  J&muiiy  v.  XT.  B. 

Tb^  duty  of  the  Land  Commissioner  is  a 
ministerial  duty,  which  can  be  enforced  by  man- 
damn*. 

1  Pasch.  Dig.  Stat.,art.l407;  Tex.  Gen.  Stat. 
<1879),  art  ll%,clause  18;  JJ.  8.  v.  Bc/iun,  102 
U.  8.,  879  (XXVL,  16'^;  Land  Comr.  v.  Bdl, 
DaU.  Dec.,  866;  Land  Comr.  y.  Smith,  6  Tex., 
471:  R.  R.  Co.  v.  Land  Comr.,Za  Tex.,884;  Da- 
tit  ▼.  Gray,  16  WaU.,  208  (88  U.S.,  XXI.,447). 
And  it  can,  in  a  case  like  this,  also  be  enforce! 
by  a  mandatory  injunction,  prohibiting  and  en- 
joining the  respondent  Walsh  from  further 
withholding  from  complainant  the  land  certtfl- 
cates  to  which  he  is  entitled. 

Hi^>  Injunc,  sec.  868;  Story,  £q.  Jur.,  sec. 
HSO;  Juerthawy.  T/tompton,  4  Johns.  Ch.,  609. 

Bielief ,  by  compelling  the  Land  Commissioner 
to  do  his  duty  by  issuing  the  land  certificates  to 
.complainant,  can  be  given  without  the  State  of 
109  V.S.  V  8.,  Book  27. 


Texas  being  a  party  to  the  record.  The  court 
will  act  on  the  equitable  rights  when  the  trustee 
of  the  legal  title  cannot  be  made  a  party. 

Perry,  Truste,  sec.  878;  WliaUey  v.  WTutOey,  1 
Vem.,  487;  Heath  v.  Pereival,  1  P.  Wms.,  684; 
Atty-Gen.  v.  Beloit  CoOege,^  Mod.,  409;  OAoirn 
V.  Banik,  9  Wheat.,  788;  Davit  v.  Qraiy  (tuprd). 

The  proceeding  against  respondent  Walsh  is 
not  against  the  State;  and  it  is  within  the  pow- 
er and  jurisdiction  of  the  court  to  make  him  is- 
sue to  the  complainant  the  land  certificates  and 
patents  to  which  complainant  is  entitled,  and 
which  it  is  his  duty  to  issue. 

Oriiom  V.  Bank  (eupra);  Davi*  y.  Gray  (*u- 
pra);  Board  of  Liguidation  v.  MeComb,  92  U. 
8..  531  (XXin.,  628);  Arlington  Case  (anU, 
171);  Tex.  Gen.8tats.  (1879),  art.  8898;  Louiti- 
ana  v.  Jwntl  (an<«,448). 

Meten.  A.  d .  Peeler  and  8.  R.  Fither,  tot 
defendant 

Mr.  Jiutiee  BlUIer  delivered  the  opinion  of 
the  court: 

These  cases,  as  they  stand  on  our  docket,  are 
cross  appeals  from  the  decree  of  the  Circuit 
Court  of  the  United  States  for  the  Western  Dis- 
trict of  Texas,  in  a  suit  wherein  William  Pres- 
ton was  plaintifl,  and  William  0.  Walsh,  in  his 
character  of  Commissioner  of  the  General  Land- 
Offlce  of  the  State  of  Texas,  was  defendant. 

The  suit  was  commenced  origimJly  by  <3eorgo 
Hancock,  a  citizen  of  Kentucky,  by  a  biU  m 
chancoy  against  John  8.  Groos,  who  was  then 
Commissioner  of  the  land-office  and,  after  the 
death  of  Hancock,  was  revived  in  the  name  of 
Preston  as  plaintifF,  and  Walsh  became  substi- 
tuted for  Groos  as  bis  successor  in  office.  The 
original  bill  is  long,  and  after  Preston  became 
plaintiff  he  filed  a  very  full  amended  bill. 

To  these  the  defendant  demurred  and  the  dr- 
muners  being  overruled,  the  defendant  Walsh 
filed  his  plea  m  bar  and  his  answer,  under  oath, 
to  which  there  was  a  replication. 

The  bill  is  founded  on  a  colonization  contract 
between  the  State  of  Texas  and  Charles  Fenton 
Mercer,  a  class  of  contracts  well  known  to  the 
history  of  Meidco,  resting  on  a  policy  which 
was  continued  by  Texas  after  separation  from 
that  government. 

The  contract  on  which  the  present  suit  is 
brought  is  dated  January  29, 1844,  and  is  signed 
by  Sam.  Houston,  President  of  Texas,  and 
(Jharles  F.  Mercer,  for  himself  and  such  asso- 
ciates as  he  may  choose,  and  is  attested  by  An- 
son Jones,  Secretary  of  State. 

In  making  this  contract  the  President  acted 
Tuder  authority  of  an  Act  of  the  Ck>ngress  of 
Texas  of  February  6,  1842,  which  <&clared 
"  That  the  provisions  of  an  Act  entitled  'An 
Act  for  the  Granting  of  Lands  to  Emigrants,' 
approved  January  4,  1841,  so  far  as  relates  to 
the  authority  thereby  given  to  the  President  to 
enter  into  a  contract  with  W.  8.  Peters  and 
others  to  introduce  colonists.upon  certain  terms 
therein  expressed  and  set  forth,  be,  and  the  same 
are  hereby,  extended  to  such  other  company  or 
companies  which  may  be  organized  for  like 
purposes,  as  the  President  in  hu  judgment  may 
approve. 

"  2.  That  all  the  rights  accruing  to  said  com- 
pany by  the  provisions  of  said  A<S,  and  all  the 
duties,  obligations  and  conditions  imposed  by 
the  same  upon  the  said  W.  8.  Peters  and  his  as- 
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sodates,  be  and  the  same  are  hereby  extended 
to  such  other  companies  as  may  be  organized 
under  the  provisions  of  this  Act." 

To  the  Act  of  1841,  therefore,  are  we  to  look 
for  the  kind  of  contract  which  Uie  President  of 
Texas  could  make  in  1844  with  Mercer  and  his 
associates;  for  though  a  Joint  Resolution  of  the 
Congress,  dated  January  16,  1848,  is  relied  on 
Rs  introducing  some  modification  of  the  Act  of 
1841,  that  Resolution  seems  carefully  limited  in 
its  operation  to  contracts  already  in  existence, 
and  does  not  affect  the  power  of  the  President 
in  anj  contract  he  may  loake  with  other  parties. 

It  IS  true,  this  Joint  R^olution  authorizes  an 
extension  of  the  i)eriod  within  which  the  con- 
tracts, to  which  it  specifically  refers  by  name, 
may  be  performed,  from  three  years  to  five 
years  and  the  contract  in  Mercer's  case  allowed 
five  years,  when  the  Act  of  1841  required  per- 
formance within  three  years;  but  no  point  is 
raised  that  the  Mercer  contract  is,  for  that  rea- 
son, void,  and  we  are  not  called  on  to  declare 
the  effect  of  this  departure  from  the  Act  of  1841 
in  this  case. 

This  agreement  is  in  conformity  with  the 
Act  of  1841  authorizing  the  contract  with  W. 
8.  Peters  and  his  associates,  and  as  a  substan- 
tial summary  of  the  material  parts  of  the  Mercer 
contract,  except  the  location  of  the  land  and 
the  names  of  the  parties,  that  statute  is  given 
here. 

The  first  three  sections  of  the  Act  relate  to 
the  rights  conferred  on  all  immigrants  to  the 
State. 

Section  4  enacts  that  the  president  of  the  Re- 
public l)e  and  he  is  hereby  authorized  to  make 
a  contract  with  W.  8.  Peters,  Daniel  8.  Carroll 
and  others,  naming  them,  collectively,  for  the 
purpose  of  colonizing  and  settling  a  portion  of 
the  vacant  and  unappropriated  lands  of  the  re- 
public, on  the  following  conditions,  to  wit: 
"  The  said  contractors  on  their  part  agree  to  in- 
troduce a  number  of  families,  to  be  specified  in 
the  contract,  within  three  years  from  the  date 
of  the  contract;  Protided,  They  shall  commence 
the  settlement  within  one  year  from  the  date  of 
said  contract." 

It  then  proceeds: 

"Art.  2009.  (5)  Be  it  further  enacted.  That 
the  said  contract  shall  be  drawn  up  by  the  Sec- 
retary of  State,  setting  forth  such  regulations 
and  stipulations  as  shall  not  be  contrary  to  the 
general  principles  of  this  law  and  the  Constitu- 
tion; which  contract  shall  be  signed  by  the 
President  and  the  party  or  parties,  and  attested 
by  the  Secretary  of  State,  who  will  also  pre- 
serve a  copy  in  his  department. 

Art.  2010.  ((Sj  Be  it  further  enaeted,'V\iB\ih6 
president  shall  designate  certain  boundaries,  to 
be  above  the  limits  of  the  present  settlements, 
within  which  the  emigrants  under  the  said  con- 
tract must  reside;  Provided,  however,  That  all 
legal  grants  and  surveys  that  may  have  been  lo- 
cated within  the  boundaries,  so  designated  pre- 
viously to  the  date  of  said  contract,  shall  be  re- 
spected; and  any  locations  or  surveys  made  by 
the  contractors  or  their  emigrants  on  such  grants 
and  surveys,  shall  be  null  and  void. 

Art.  2011.  (7)  Be  it  further  enacted.  That 
not  more  than  one  section  of  six  hundred  and 
forty  acres  of  land,  to  be  located  in  a  square, 
sbaU  be  given  to  any  family  comprehended  in 
said  contract ;  nor  more  than  three  hundred 
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and  twenty  acres  to  a  single  man  ova  the  age 
of  seventeen  years. 

Art.  2012.  (8)  Be  it  further  enacted,  Thrt 
no  individual  contract  made  between  any  con- 
tractor and  the  families  or  single  persons  whidi 
he  may  introduce,  for  a  portion  of  the  laul  to 
which  respectively  they  may  be  entitled,  by 
way  of  recompense  /or  passage,  expense  a 
transportation,  removal  or  otherwise,  ahall  be 
binding,  if  such  contract  embrace  more  tlm 
one  half  of  the  land  which  he,  she,  or  tber 
may  be  entitled  to  under  this  law  ;  nor  diall 
any  contract  act  as  a  lien  on  any  larger  portico 
of  such  land ;  nor  shall  any  emigrant  be  en- 
titled to  any  land,  or  receive  a  title  for  sach 
land,  until  such  person  or  persons  shall  hive 
built  a  good  and  comfortable  cabin  upon  it, 
and  shall  keep  in  cultivation,  and  under  eood 
fence,  at  least  fifteen  acres  on  the  tract  wbidi 
he  may  have  received. 

Art.  2013.  (9)  Be  it  fitrtlier  enacted.  That 
all  the  expenses  attending  the  selection  of  the 
land,  surveying,  title,  and  other  fees,'  shall  be 
paid  by  the  contractor  to  the  persons  respect- 
ively authorized  to  receive  them  ;  Pnmdei, 
howcDer,  That  this  provision  shall  not  releaae 
the  colonist  from  the  obligation  of  remunent- 
ing  the  contractor  in  the  amount  of  all  sucb 
fees,  so  soon  as  it  can  be  done,  without  a  sale 
of  their  land;  Jndfurthar,  The  President  mav 
donate  to  every  settlement  of  one  hui<dred 
families,  made  under  the  provisions  of  this  Act, 
one  section  of  six  himdred  and  forty  acres  (A 
land,  to  aid  and  assist  the  settlement  in  the 
erection  of  a  building  for  religious  paUic  wor- 
ship. 

Art.  2014.  (10)  Be  it  further  cmaefad.  That 
the  President  may  allow  the  contractors  a  c«d- 
pensation  for  their  services,  and  in  reoompeoM 
of  their  labor  and  expense  attendant  on  the  ia- 
troduction  and  setUement  of  the  families  intro- 
duced by  him,  ten  sections  for  every  hundred 
families  ;  and  in  the  same  ratio  of  half  sections 
for  every  hundi-ed  single  men  introduced  and 
settled ;  it  being  understood  that  no  frsctioDal 
number  less  than  one  hundred  will  be  allowed 
any  premium. 

Art.  2016.  (11)  »  it  further  enacted.  That 
the  premium-  lands  must  be  selected  from  the 
vacant  lands  within  the  territorial  limits  de- 
fined in  the  contract ;  andfurther,  all  fees  in- 
cidental to  the  issue  of  patents  for  lands  ac- 
quired under  the  provisions  of  this  law.  shall 
be  paid  to  the  Commissioner  of  the  Qeoenl 
Land-Office,  for  the  use  and  benefit  of  the  pub- 
lic treasury. 

Art.  2016.  (12)  Be  it  further  matted.  That 
a  failure  on  the  part  of  the  contractors,  and  a 
forfeiture  of  their  contract,  shall  not  be  fnejn- 
dicial  to  the  rights  of  such  families  and  «inde 
persons  as  they  may  introduce ;  who  sbaU  be 
entitled  to  their  respective  quotas  of  land, 
agreeable  to  the  provisions  of  this  law. 

Art.  2017.  (18)  Be  it  further  enacted,  Thtf 
the  contractors  snail  be  required  to  have  one 
third  of  the  whole  number  of  Uie  fainilifs  and 
single  persons,  for  which  iber  contract  witliia 
the  limits  of  the  Republic  before  the  expbatiaa 
of  one  year,  from  the  date  of  the  contract, 
under  the  penalty  of  a  forfeiture  of  the  same ; 
and  it  shall  be  the  du^  of  the  Secretary  of 
State  forthwith,  after  the  expiration  at  socfc 
term,  and  faUoreonthe  part  of  ttie  ooobactan 
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to  comply  with  this  provision,  to  publish  and 
declare  said  foifeiture ;  unless  the  President, 
for  good  and  suiScient  reasons,  shall  extend 
the  teim  six  months,  which  he  can  do  ;  and  all 
substitutions  of  families  living  within  the  limits 
of  the  Republic,  by  the  contractors,  shall  not 
entitle  them  to  any  premium  for  such  families, 
nor  shall  it  operate  m  favor  of  them,  for  the 
nutober  of  families  which  they  are  bound  to 
introduce.  And  this  Act  shall  take  effect  from 
and  after  its  passage." 

The  contract  wiUi  Mercer  designated  a  large 
tract  of  land  about  six  thousand  square  miles 
in  extent,  the  outer  boundaries  of  which  were 
described  so  as  to  be  capable  of  identification 
1)7  survey,  within  which  he  was  to  settle  at 
k';ist  one  hundred  families  within  each  period 
of  a  year  for  tlie  five  years,  succeeding  the  date 
of  his  contract,  and  the  right  to  introduce  new 
emiifi-anU!  terminated  at  the  end  of  that  time. 

What  he  was  to  do  under  this  contract  and 
what  be  was  to  receive  for  it  when  done,  as 
found  in  the  instrument  executed  by  him  and 
Uie  President,  differ  but  Uttle  from  the  require- 
ments of  the  foregoing  statute.  Where  there 
may  be  found  any  dmerence  material  to  the 
view  we  take  of  this  controversy  it  will  be 
pointed  out  in  the  course  of  the  opinion. 

The  complaint,  after  setting  forth  this  agree- 
ment, alleges  that  Mercer  performed  the  obli- 
gations it  imposed  on  him,  introducing  and 
settling  within  tbe  prescritied  limits  and  within 
the-five  years  allowed  him  twelve  hundred  and 
fifty-six  (1,266)  families,  and  that  in  all  other 
respects  be  fulfilled  the  obligation  of  his  con- 
tract. It  charges  that  for  aU  this  he  has  re- 
ceived DO  lands  at  the  hands  of  tbe  State,  as 
he  is  entitled  to,  neither  any  e^'idence  or  cer- 
tiiicate  of  his  right  to  them,  and  that  the  State 
of  Texas,  and  the  officers  in  charge  of  the  land 
depai-tment  deny  all  right  of  said  Mercer  or 
Hancock,  his  assignee,  or  Preston,  Hancock's 
devisee,  or  any  of  their  associates,  to  receive 
such  lands  or  such  certiflcates,  or  any  compen- 
sation for  the  services  rendered  under  Mercer's 
contract  in  colonizing  the  families  so  intro- 
duced. 

And  it  is  specifically  charged  against  the  de- 
fendant that,  as  Commissioner  of  the  Oeneral 
Land-Office  having  charge  of  such  matters,  he 
not  only  utterly  refuses  to  recognize  theirrights, 
and  refuses  to  issue  them  patents  or  certificates 
for  the  number  of  sections  and  half  sections  to 
-which  they  are  entitled,  but  that  he  is  constant- 
ly issuing  to  others  land  certificates  and  patents, 
whereby  the  land  within  the  reservation  in 
which  their  claims  must  be  satisfied  is  rapidly 
passing  into  the  hands  of  private  owners  with 
title  from  the  State. 

The  prayer  of  the  bill  is  that  defendant 
Walsh,  by  a  mandatory  injunction,  be  required 
"To  refrain  and  desist  from  longer  withholding 
from  your  orator  the  certiflcates  for  location  of 
land  to  which  your  orator  is  entitled  under  the 
contract  between  Charles  Fenton  Mercer  and 
the  Republic  of  Texas,  of  date  of  January  29, 
IS44,  and  from  further  refusing  to  execute  and 
deliver  to  your  orator  the  certificates  for  land 
to  which  on  final  hearing  it  may  be  decreed  that 
your  orator  is  entitled;"  and  if  it  be  found  there 
is  not  land  enough  within  the  botmds  of  the 
Mercer  Colonv  grant,  remaining  free  from  oc- 
cupancy, Bumcient  to  satisfy  the  orator's  claim, 
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that  he  may,  by  appropriate  decree,  receive  cer- 
tificates from  tne  defendant  for  lands  of  equal 
value  by  way  of  recompense  for  lands  wrong- 
fully alienated  to  others.  It  is  also  prayed  that 
the  defendant  and  all  his  subordinates  be  en- 
joined and  restrained  from  doing  anv  act  where- 
by there  may  issue  any  patent,  certificate,  plat, 
grant,  survey  or  location  of  lands  outside  and 
beyond  the  limit  of  the  Mercer  grant,  save  only 
to  your  orator,  and  until  complainant's  just 
claims  are  satisfied. 

The  answer  of  the  defendant  denies  that  the 
contract  is  a  valid  contract;  alleges  that  in  a 
suit  by  the  Governor  of  the  State  of  Texas  in  a 
court  of  competent  jurisdiction,  against  said 
Mercer  and  his  associates,  the  contract  was  by 
a  decree  of  that  court  annulled  and  declared 
void,  and  all  rights  under  it  forfeited,  and  re- 
lies on  that  decree  in  bar  of  the  present  suit. 
He  denies  that  Mercer  or  his  privies  ever  per- 
formed their  obligations  under  the  contract,and 
denies  that  they  ever  introduced  into  the  State 
and  settled  on  the  land  described  any  immi- 
grants or  colonists,  and  expressly  denies  that 
the  1,256  families  found  in  the  Cbnckett  list,  on 
which  complainant  relies,  were  introduced  or 
in  any  manner  brought  into  Texas  by  Mercer 
or  Ms  associates.  He  denies  that  he  ever  sur- 
veyed the  outside  boundaries  of  the  grant,  or 
made  the  surveys  into  sections  or  half  sections 
which  he  was  bound  by  his  contract  to  make, 
and  by  which  alone  could  the  settlements, 
houses  and  improvements  of  the  settlers,  or  any 
of  them,  be  so  identified  or  described  as  to  enti- 
tle complainant  to  receive  certificates  or  patents 
for  them,  or  for  tbe  premium  lands  mentioned 
in  the  contract. 

The  plea  and  demurrer  rely  on  the  incapacity 
of  plaintiff  to  maintain  against  this  defendnnt 
the  suit  in  which  the  State  of  Texas  is  a  neces- 
sary party,  when  the  State  is  not  made  a  party, 
and  cannot  be  made  a  party  in  that  court. 

The  decree  of  the  court,  after  the  Introduc- 
tion of  much  testimony,  documentary  and  oth- 
erwise, and  after  full  hearing,  declares:  "That 
complainant's  allegations  are  found  to  be  true 
and  supported  by  proof,  and  that  the  defendant 
and  all  his  8ubordinates,of  any  description,  are 
restrained  and  prohibited  ana  forever  enjoined 
from  issuing  or  delivering.to  any  person  or  cor- 
poration any  certificates,  patents  or  plats  for 
any  land  within  the  boundaries  of  the  Mercer 
Colohy  as  set  forth  in  the  bill,  except  to  com- 
plainant, William  Preston,  or  to  sucn  person  as 
he  may  in  writing  direct. 

It  further  decrees  that  defendant  and  all  his 
clerics  and  subordinates  are  enjoined  from  hin- 
dering or  obstructing  said  Preston  orhit«  agents 
in  the  surveying  selecting,  platting,  recording, 
entering,  or  claiming  any  and  all  lands  lying 
within  the  limits  and  boundaries  of  the  so-called 
Mercer  Colony;  and  they  are  also  enjoined  from 
hindering,  obstructing,  preventing  or  delaying 
the  said  Preston,  and  his  associates,  from  per- 
forming, completing  and  perfecting  all  the  sev- 
eral conditions,  duties,  obligations  and  acts 
devolving  upon  him,  the  said  Preston,  or  said 
association,  under  the  terms  and  stipulations  of 
the  colonization  contract.  And  it  orders  that 
defendant  pay  the  costs  of  the  litigation. 

It  is  not  very  easy  to  see  on  what  principle 
this  decree  can  be  sustained. 

There  is  no  decree  by  which  the  ri^t  of 
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plaintiff  to  any  gpeciflc  lan'1  to  affirmed,  nor  to 
any  ascertained  quantity  of  land  to  be  located 
generally. 

There  is  no  nttempt,  as  there  can  be  none  in 
this  suit,  to  adjust  the  conflicting  rights  of  the 
Btate  of  Texas  and  the  plaintiff  in  this  land. 
There  is  no  attempt  to  define  the  numlier  of 
acres  to  which  plsintilf  is  entitled,  or  what  he 
is  yet  to  do  or  what  he  map  do  to  perfect  his 
right  to  any  land  whatever. 

And  yet,  without  establishing  any  stich  right 
or  deciding  what  plaintiff  may  yet'do  to  estab- 
lish a  right,  the  hands  of  the  government  are 
tied  absolutely  as  to  all  the  vacant  land  which 
belongs  to  it  within  the  colony  limits.  Not  only 
are  the  hands  of  the  government  thus  tied,  but 
other  persons  having  rights,  inchoate  or  vested, 
in  those  lands,  with  undisputed  claims  to  pa- 
tents, to  certificates,  to  surveys  perhaps,  are  all 
arrested  in  the  precise  condition  they  may  beat 
the  time  this  decree  was  rendered.  The  whole 
land-offlce  business  and  functions  of  the  com- 
missioner within  that  colony,  no  matter  whose 
interests  are  involved,  are  paralyzed  bv  this  de- 
cree. And  what  is  more,  it  is  paralyzed  forever, 
for  the  language  is  that  the  commissioner  and 
all  his  clerks,  agents,  etc.,  are  enjoined  /oreter 
from  doing  the  forbidden  acts. 

This  is  also  done  in  a  case  where  the  court, 
having  exhausted  its  powers  (for  the  decree  is 
final),  Ims  found  itself  unable  to  grant  any  pos- 
itive relief  to  plaintiff,  gives  him  no  land,  no 
ccrtificales,  no  right  to  land  in  other  places,  but 
leaves  him  also  suspended,  except  what  he  may 
do  now  to  perform  the  obligation  which  the 
contract  imposed  upon  Wm.  The  time  within 
which  he  was  to  do  all  that  the  contract  re- 
quired or  permitted  him  to  do,  expired  by  its 
terms  January  20, 1840,  now  nearly  thirty-five 
years  ago.  We  causae  nothing  whatever  m  the 
case  by  which  he  can  now  be  authorized  to  do 
with  effect  what  he  was  required  to  do  within 
the  five  years  his  contract  was  in  force.  Can  he 
now  introduce  and  settle  colonists  in  a  country 
filled  with  an  active  population?  Can  he  now 
survey  and  cultivate  the  land  and  build  the 
cabins  which  he  did  not  survey,  settle  and  im- 
prove then?  Can  he,  after  the  vast  vacant  prai- 
ries which  he  then  agreed  to  convert  into  homes 
for  families  have  been  covered  by  a  population 
of  thousands,  perform  in  that  same  territory 
where  now  are  thriving  cities  the  things  he 
bound  himself  to  do  thirty-flve  years  ago,  so  as 
to  secure  the  lands  rendered  valualile  by  the  en- 
terpris*  of  others? 

if  he  can  do  none  of  this;  If  the  court  can 

Ei  him  no  affirmative  relief;  if  it  has  no  other 
sdiction  of  this  case  but  to  tie  up  every- 
y's  hands  and  preserve  forever  the  present 
$UUus  of  things,  why  should  it  do  that? 

A  court  of  equity  will  not  thus  do  a  vain 
thing,  the  only  effect  of  which  is  to  embarrass 
thousands  of  people  without  a  hearing  or  an  op- 
portunity to  assert  what  they  claim  to  be  their 
rights,  and  tie  the  hands  of  a  great  State  in  deal- 
ing with  her  public  lands  in  a  suit  to  which  she 
is  not  a  party. 

But  the  plaintiff  below  insists,  by  his  appeal 
from  this  decree,  that  the  circuit  court  should 
have  granted  him  the  relief  which  he  prays,  and 
especially  insists  that  for  everv  hundred  families 
of  the  twelve  hundred  and  fifty-six  which  he  lo- 
cated in  the  limits  of  his  grant,  there  should  now 
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bis  associates  was  commenced  in  the  District 
Court  of  Navarro  County,  in  which  a  decree  was 
rendered  Sep.  25, 1848,  declaring  the  contract 
null  and  voia  on  the  verdict  of  a  Jury.  Of  this 
decree  it  is  as  well  to  say  now,  that  while  it 
would,  if  valid,  dispose  of  the  whole  case,  we 
are  not  satisfied,  in  the  absence  of  peisonal  serv- 
ice on  the  defendants  and  of  any  personal  ap- 
pearance by  them,  that  there  was  such  substi- 
tuted service  by  publication  as  gave  the  court 
jurisdiction.  The  decree,  therefore,  is  no  bar 
to  the  rights  of  the  present  plaintiff,  and  the 
matter  is  here  referred  to  as  showing  the  un- 
varying hostility  of  the  state  authorities  to  this 
contract. 

Mr.  Mercer  was  by  these  proceedings  and 
many  others  found  in  the  statute-book  of  the 
State,  put  upon  his  guard  that  in  order  to  estab- 
lish any  rif^nts  whatever  under  that  contract,  he 
must  comply  strictly  and  promptly  with  all  the 
conditions  and  obligations  which  it  imposed 
upon  him. 

In  order  to  see  exactly  what  it  was  that  Mer- 
cer and  his  associates  undertook  to  do,  it  may 
not  be  amiss  to  inquire  for  what  purpose  Texas 
desired  the  settlement  of  these  colonists  on  her 
lands.  This  policy  of  colonization  is  one  which 
Mexico  had  inaugurated  long  before  Texas  sep- 
arated from  that  confederacy.  It  was  founded 
on  the  idea  that  the  government  was  abundant- 
Iv  rich  in  lands  and  deficient  in  population; 
that  it  owned  large  bodies  of  vacant  lands 
which  were  rather  a  trouble  than  a  profit,  as  re- 
sorts of  Indians  and  beasts  of  prey,  while  they 
were  much  in  need  of  an  active  and  industrious 
agricultural  population. 

In  the  case  of  Texas  it  was  desirable  also  that 
this  population  should  be  fighting  men,  as  they 
were  in  a  state  of  smoldermg  war  witii  Mexi- 
co, which  might  break  out  at  any  moment,  as 
that  government  had  not  acknowledged  the  in- 
dependence of  Texas,  and  still  asserted  domin- 
ion over  that  country — an  assertion  which  led 
to  the  war  a  year  or  two  later  between  Mexico 
and  the  United  States. 

What  Texas  desired  then,in  these  colonization 
contracts,  was  first,  an  accession  to  her  popula- 
tion capable  of  military  duty;  second,  Uie  set- 
tlement of  this  new  population  on  her  large  tracts 
of  vacant  lands;  and,  third,  that  this  should  be 
done  in  a  manner  which  would  add  to  the  value 
of  those  which  would  remain. 

The  first  obligation,  therefore,  which  the  con- 
tractors, under  the  4th  section  of  the  Act  au- 
thorizing the  contract  with  Peters  and  others, 
•asunoeu,  that  they  agree  "To  introduce  a  num- 
ber of  families  to  be  specified  in  the  contract 
within  three  years  from  the  date  of  the  con- 
tract." 

The  persons  thus  to  be  introduced  are  alwavs 
spoken  of  in  the  statute  as  emigrants,  and  the 
18th  section  contains  a  provision  "That  all  sub- 
stitution of  families  living  within  the  limits  of 
the  Republic  by  the  contractors  shall  not  entitle 
them  to  any  premium  for  such  families,  nor 
operate  in  favor  of  them  for  the  number  of  fam- 
ilies which  thev  are  bound  to  introduce." 

In  the  first  clause  of  the  contract,  now  under 
consideration,  after  the  recital  of  the  authority 
by  which  it  is  made,  Mercer  agrees  to  intro- 
duce and  settie  withia  the  limits  hereafter  de- 
scribed, and  in  accordance  with  the  provisions 
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of  the  Act  aforesaid,  and  within  five  years  from 
the  date  hereof,  as  many  emigrant  families  as 
he  and  his  associates  can  settie  within  said  limit. 

Throughout  this  contract  also  the  persons  to 
be  so  introduced  and  settied  are  spoken  of  as 
emigrant  families. 

Another  provision  of  the  contract,  in  defln- 
iag  what  snail  constitute  a  family,  speaks  of 
males  over  seventeen  years  of  age.  And  still 
another  requires  the  contractors  "To  cause  each 
male  emigrant  of  the  age  of  seventeen  years  and 
upward  to  be  suppllM  and  bring  with  him  a 
good  rifle,  ya^  or  musket,  and  a  sufilcient  sup- 
ply of  ammunition;  and  the  party  of  the  second 
part  (the  contractors)  shall  keep  on  hand,  at  all 
times,  in  some  convenient  place  of  de|X)8it,  such 
quantity  of  prime  ammunition  as  will  supply 
to  each  male  emigrant  of  the  age  of  seventeen 
years  and  upwaids,  settled  by  them,  not  less 
than  one  hundred  rounds." 

It  was  another  condition  of  this  contract  that 
the  contractors  should  survey  the  outside  lines 
of  the  land  within  which  they  were  to  settie 
these  emigrants, '  'And  cause  the  unappropriated 
lands  witnin  the  prescribe  limits  to  be  sur- 
veyed, as  needed  for  purposes  of  settlement.  Into 
sections  of  six  hundred  and  forty  acres,  or  half 
sections  of  three  hundred  and  twenty  acres,  each 
at  his  option,  and  shall  cause  to  be  built  log  cab- 
ins, etc.,  etc."  For  each  family  so  setUed,  the 
contractors  were  to  receive  a  section  of  six  him- 
dred  and  forty  acres.or  two  half  sections  of  three 
hundred  and  twenty  acres.  But  these  were  to 
be  located  on  alternate  sections  as  they  were  sur- 
veyed and  numbered,  and  the  other  alternate 
section  was  to  remain  to  the  public;  thus  intro- 
ducing the  system  which  the  Qovemment  of  the 
United  States  has  adopted  in  all  her  railroad 
grants,  of  reserving  every  alternate  section,  that 
it  might  profit  by  the  mcreased  value  which 
these  sections  acquired  by  the  settlement  of  an 
agricultural  population  in  their  midst. 

What  comphance  has  plaintiff  shown  with 
this  first  and  most  important  duty  of  introduc- 
ing, from  witlumt  t/ie  Republic, emigrant  families 
and  settling  them  upon  lands  within  the  limits 
prescribed  Dy  the  contract? 

We  feel  constrained  to  say  that  there  is  no 
satisfactory  evidence  to  our  minds  that  Mr.  Mer- 
cer or  any  of  his  associates  or  any  agent  of  his 
ever  introduced  into  the  State  of  Texas  a  single 
family  from  without  the  State,  or  that  any  such 
family  ever  came  into  the  State  by  means  of  any 
request  or  any  offer  of  help  or  of  land,  or  of 
any  inducement  offered  by  Mercer  or  his  asso- 
ciates. 

The  first  piece  of  evidence  offered  on  that  sub- 
ject is  a  list  of  119  names,  with  corresponding 
numbers  on  the  left  of  the  column,  a  statement 
at  the  head  of  the  column  called  "Date  of  in- 
troduction;" then  the  names  of  the  heads  of  the 
families,  and  in  another  column  the  names  of 
the  witnesses.  These  witnesses  are,  with  a  sin- 
gle exception,  P.  J.  Philians,  Thomas  C.  Bean 
and  James  Hilhouse. 

This  list  of  names  is  signed  to  astatement  that 
they  have  each  received  of  Charles  Fenton  Mer- 
cer and  his  associates  a  certificate  issued  in  ac- 
cordance with  Mercer's  contract  with  the  State, 
and  that  the  families  have  been  introduced  and 
settled  in  manner  and  form  as  expressed  in  the 
contract    These  certificates  ore  nowhere  intro- 

916 


Digitized  by 


Google 


297-829  ScFBKXB  Cocbt  of  the 

duced  or  found  in  the  record,  nor  is  a  copy  of 
anr  one  of  tliem  produced. 

The  parties  signing  this  paper  do  not  state  that 
they  were  emigrants  from  abroad  introduced 
into  the  State  by  Mercer  or  his  associates,  and 
none  of  them  swear  to  the  statement  which  they 
sign.  DanielRowlett,  who  describes  himself  as 
one  of  the  Texas  Association,  and  Pliilians  and 
Bean,  who  say  they  are  disinterested  persons, 
earh  make  afSdavit  at  the  end  of  the  list  that  it 
contains  a  true  and  accurate  statement  of  emi- 

f-nnt  families  introduced  and  setUed  by  Charles 
enton  Mercer  and  his  associates  upon  and  with- 
in the  limits  of  the  Mercer  grant. 

But  the  deposition  of  Phillans  in  regard  to  this 
list  is  taken,  and  he  swears  that  he  got  up  the 
list  and  issued  the  certificates  to  the  parties  found 
by  him  on  the  lands  when  he  went  there  in  1844 
as  the  agent  of  Mercer,  and  to  others  who  came 
afterwards,  until  he  left  in  May,  1846.  He  is 
asked  in  a  long  and  pointed  croas-interrogatory 
if  he  knew  where  these  settlers  came  from,  who 
introduced  them,  etc.,  etc.  To  this  he  answered 
as  follows: 

"  Many  of  the  queries  herein  I  cannot  now, 
nor  CDuld  I  at  any  time,  have  answered.  I  rare- 
ly if  ever  knew  where  the  colonists  came  from, 
or  what  induced  such  to  come  to  the  colony. 
The  first  that  came  selected  grounds  in  the  north- 
eastern part  of  the  colony,  east  of  the  Sabine 
Ri  ver.  They  built  under  contract  with  us  their 
own  cabins,  brought  their  own  arms,  but  a  hirge 
supply  of  ammunition  was  stored  ready  for  dis- 
tribution, bought  by  Qeneral  Mercer.  I  pre- 
sume the  colonists  came  at  the  solicitations  of 
the  colony  agents  elsewhere,  and  because  land 
could  then  be  had  without  price.  After  I  had 
ceased  to  be  the  agent  I  never  entered  the  col- 
ony, save,  perhaps,  when  riding  through  some 
portion  of  it  when  on  a  journey." 

No  deposition  of  Bc«n  or  Bowlett  is  foimd 
in  the  record. 

A  deposition  of  Richard  T.  Berchettis  taken 
for  plaintifb,  who  says  he  was  one  of  Mercer's 
associates  in  the  contract,  and  was  intimate  with 
him,  but  says  he  knows  nothing  about  the  in- 
troduction of  colonists  by  Mr.  Mercer. 

An  effort  is  made  to  prove  an  advertisement 
by  Mercer,  of  his  colonization  scheme  and  its  in- 
ducements to  emigrants,  making  it  an  exhibit 
In  the  interrogatones  filed  for  several  witnesses, 
but  each  of  them  says  he  knows  nothing  of  the 
paper,  nor  can  it  be  inferred  from  anyuing  in 
it  wiiether  it  was  a  circular  or  a  newspaper  ad- 
vertisement or  what  circulation  it  ever  liad. 

With  the  exception  of  Crockett's  report, 
which  will  be  presently  considered,  this  is  about 
all  that  can  be  called  evidence  of  the  introduc- 
tion by  Mercer,  or  through  his  agents  or  asso- 
ciates, of  emigrants  into  the  State  of  Texas. 

The  report  of  John  M.  Crockett,  of  1,368 
families  settled  within  the  colony  limits,  which 
is  introduced  by  plaintiff  and  relied  on  by  him 
exclusively  as  ^ving  the  number  and  names  of 
the  emigrants  for  whose  settlement  he  claims 
land  under  the  contract,  was,  as  it  states  on  its 
face,  made  under  the  Act  of  February  2,  1860, 
of  the  Legislature  of  the  State. 

It  is  manifest  from  a  perusal  of  that  Act  that 
it  was  designed,  as  its  title  imports,  "For  the 
relief  of  the  citizens  of  Mercers  Colony,"  and 
that  it  was  in  no  sense  either  a  recogmtion  of  I 
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lug  is  a  fall,  complete  and  correct  list  and  de- 
«cription  of  the  certiflcates  issued  by  him  to  the 
•ettlera  of  said  colony. 

There  is  not  here  ue  slightest  evidence  that 
tiiese  men  were  brought  to  Texas  by  Mercer  or 
any  of  his  associates,  or  that  he  placed  them  on 
this  land,  or  that  he  or  they  belong  to  the  class 
which  his  contract  required,  or  that  he  or  they 
performed  the  conditions  of  that  contract  or 
4iny  of  them.  And  as  the  statute  under  which 
■Crockett  acted  did  not  require  proof  of  com- 
pliance with  Uie  Mercer  contract,  the  inference 
that  they  had  been  so  introduced  is  of  little,  if 
«ny,  force. 

It  is  ^uite  remarkable  that  no  attempt  is  made 
by  plaintiff  to  prove  that  any  of  these  set- 
tlers were  introduced  into  Texas  or  settled  on 
tills  land  under  his  contract.  The  period  when 
such  settlement  must  have  been  made,  if  at  all, 
was  only  about  thirty  years  before  the  begin- 
ning of  this  suit,  and  in  an  agricultural  com- 
munity there  must  have  been,  at  the  time  this 
«uit  was  tried,  many  of  the  four  thousand  per- 
sons of  whom  these  settlers  were  composed  still 
living,  whose  testimony  could  have  been  pro- 
cured. They  could  have  told  when  they  came 
to  Texas,  and  who  brought  or  sent  them  or  in- 
duced them  to  come,  and  when  and  how  they 
-came  to  settle  within  the  limits  of  this  colony 
grant.  They  could  not  only  have  spoken  for 
themselves,  but  for  the  body  of  the  settlers  who 
«ame  about  the  same  time.  It  is  significant  that 
plnintifl  has  wholly  neglected  to  avail  himself 
of  this  testimony,  which,  if  in  his  favor,  was 
the  best  to  be  had,  since  he  has  no  document- 
ary evidence  which  is  satisfactory,  though  the 
Archives  of  the  State  have  been  open  to  the  in- 
spection of  himself  and  his  a^nta. 

Nor  does  the  inference  which  the  absence  of 
this  and  other  satisfactory  evidence  forces  on 
the  mind  stand  upon  its  mere  absence,  for  the 
defendant  has  introduced  some  strong  negative 
-evidence  of  that  character. 

Mr.  Crockett's  testimony  is  taken  by  the  de- 
fense, and  a  lar^e  number  of  the  names  found 
in  his  report  is  given  in  an  interrogatory,  and 
he  is  asked  in  others  if  any  of  these  were  set- 
tlers in  Mercer's  Colony,  and  if  he  knows  the 
-date  when  they  became  settlers,  and  by  whom 
they  "were  introduced,  to  which  he  answers  he 
has  no  means  of  knowing  the  date  of  their  set- 
tlement. 

To  other  interrogatories  he  answers  that  he 
-went  npon  the  ground  among  uie  different 
aetdements  to  facilitate  the  settlers  in  their 
proofs  according  to  the  Act  under  which  he  was 
appointed;  that  the  general  opinion  among  the 
aeUlers  was,  that  there  was  no'  validity  in  the 
claims  of  the  Mercer  colonists,  as  such,  and  the 
settlers  did  not  base  their  claims  to  lands  on 
Mercer's  Colony  contract,  believing  that  Mercer 
had  forfeited  his  claims  imder  it.  That,  he 
aays,  was  the  opinion,  without  exception,  as  he 
leoollects.  They  thought  he  had  failed  in  not 
aurve^g  the  lands  or  performing  any  other 
«ct  stipiukted  in  his  contract. 

To  the  17th  interrogatory  he  answera : 

"It  was  the  common  report  in  the  colony  in 
'1849  and  1850  that  Mercer  and  his  associates 
luid  dene  nothing  in  the  settlement  of  the  coun- 
try, in  the  surve^g  of  the  lands,  fumisliing 
lioaaes,  ammunition,  etc.  ;  but  it  was  then  un- 
-^erstood  that  the  settlers  had  located  there  -with- 
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out  the  aid  of  Mercer  and  his  associates,  and 
that  they  had  no  connection  or  relation  'with 
Mercer  and  his  associates.  The  settlera  had 
their  own  land  surveyed.  During  all  my  visit 
I  never  heard  a  settler  in  Mercer's  Colony  claim 
that  he  was  introduced  or  brought  into  the 
country  by  Mercer  or  his  associates,  or  base  his 
claim  to  lands  under  the  Mercer  Colony  con- 
tract." 

These  were  the  men  on  whose  introduction 
and  settlement  plain  tiff  relies  altogether  to  prove 
his  performance  of  that  contract,  and  not  one 
of  whom  has  he  called  as  witnesses  to  that  per- 
formance. 

The  defendant  also  took  the  deposition  of 
John  A.  Harlan,  who  came  to  Texas  in  1846, 
and  settled  in  Navarro  County,  within  the  lim- 
its of  the  colony,  and  resided  there  twenty-one 
years.  He  sa^s  a  good  many  persons  came  with 
him  from  lUinois  at  that  time  and  settled  in 
Navarro  County.  He  savs  they  came  and  set- 
tled of  their  own  accord,  brought  their  o'wn 
guns  and  ammunition,  built  their  o'wn  houses, 
and  had  nothing  to  do  with  Mercer  in  coming 
to  the  colony  or  in  settling  there,  and  he  remem- 
bers the  names  of  twenty  men  over  seventeen 
years  old  of  that  class.  In  answer  to  a  cross- 
interrogatoiy,  he  says  he  never  knew  of  any  ef- 
fort of  Mercer  to  settle  the  colony. 

The  defendant  also  took  the  depositi  ons  of 
P.  P.  Martin  and  H.  W.  Young,  each  of  whom 
were  settlers  in  the  colony.  Young  says  he 
came  to  Texas  in  1848.  He  says  his  father  set- 
tled in  the  colony  before  the  contract  with 
Mercer  was  made.  Martin  says  he  came  to 
Texas  from  Tennessee  in  1846  to  the  northern 
part  of  the  Mercer  Colony.  No  one  induced 
uim  to  do  so.  He  was  introduced  to  Mercer  but 
had  no  conversation  with  him  about  the  colony. 

Mr.  Terrill,  a  surveyor  bj  profession,  says  a 
great  many  families  settled  in  the  colony  during 
the  years  1844,  1845  and  1846.  Some  of  them 
claimed  to  be  colonists  and  some  were  old  Tex- 
ans.  He  was  surveying  in  the  colony  during 
these  dates  and  never  knew  or  heud  of  Mercer 
or  any  of  Us  associates  assisting  any  settler  in 
anyway. 

While  there  is  this  failure  to  prove  satisfacto- 
ry performance  of  the  main  obligation  to  intro- 
duce emigrants  into  Texas  and  settle  them  on 
the  grant,  and  this  testimony  of  witnesses  on 
the  ground  that  it  was  not  done,  there  is  a  total 
absence  of  proof  of  an  important  condition  in 
regwl  to  the  surveys. 

We  are  of  opinion  that  the  outer  boundary  of 
the  grant  was  surveyed,  so  as  to  comply  sub- 
stantially with  the  contract  in  that  respect. 
But  the  obligation  to  survey  the  land  into  sec- 
tions and  half  sections,  which  Mercer  undertook 
in  the  agreement,  so  that  the  settlers  could 
know  and  Identify  that  to  which  they  became 
entitled,  and  so  that  the  Republic  could  know 
which  were  her  alternate  sections  and  half  sec- 
tions and  sell  them  to  others,  and  so  that  both 
parties  could  know  where  the  premium  sections 
for  each  one  hundred  families,  to  which  the 
contractors  might  become  entitled,  could  be  lo- 
cated, all  of  which,  we  think,  were  essential 
parts  of  the  contract,  remained  wholly  unper- 
formed. 

There  is  not  the  slightest  evidence  of  such 
surveys  by  Mercer  or  his  associates  in  the  rec 
ord.    Mr.  B.  J.  Chambers,  a  witness  for  plaint- 
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iff,  who  wu  aprofessioiialBaryeyor  residing  in 
Texas,  says  he  made  an  agreement  with  Mr. 
Mercer  to  gectionize  or  surrey  certain  lands  for 
him  in  Navarro  and  Ellis  Counties,  west  of  the 
Trinity  River,  'and,  at  his  request,  accompanied 
him  into  the  bounds  of  the  grant.  But  he  says 
lie  did  not  do  any  surveyine  or  any  work  for 
Mercer  or  hia  associates.  He  adds:  "I  did  not 
do  it,  becsuse  I  was  advised  by  nearly  all  the 
settlers  I  saw  not  to  do  it;  that  Mercer  had  not 
assisted  them  in  their  settlement  in  any  way." 
And  this  is  the  nearest  approach  to  section- 
izing  these  lands,  as  Mr.  Chamtien  calls  it, 
which  the  record  discloses. 

The  importance  of  tiiis  matter  can  be  readily 
aeen  now.  If  the  court  should  be  of  opinion 
that  all  these  settlers  reported  by  Crockett  were 
colonists  under  a  compliance  with  his  contract 
by  Mercer,  and  if,  as  plaintiff  claims,  the  con- 
tract ia  a  grant  in  prauenti,  how  can  either 
Mercer,  or  these  colonists  through  him,  have  a 
decree  for  specific  performance  by  an  instru- 
ment which  will  carry  a  legal  title  to  land  de- 
scribed by  metes  and  bounds  as  sections  and 
half  sections,  would  enable  the  court  to  do,  if 
the  necessary  legal  surveys  had  been  made  ? 
Plaintiff  does  not  ask  for  such  relief.  If  they 
had  surveyed  this  land,  and  settled  the  colo- 
nists on  the  enumerated  sections  and  half  sec- 
tions of  such  surveys,  they  could  now  name  the 
section  and  half  section  for  which  they  ask  a  de- 
cree. 

If  they  had  made  these  sarveya  and  had  set- 
tled each  of  their  colonists  on  a  distinct  section 
or  half  section,  which  could  be  thus  identified 
^  as  his  cabin  and  improvement,  and  had  pei^ 
formed  the  other  conaitions  of  introducingthese 
settlers  as  emigrants  from  abroad,  the  argu- 
ment tliat  the  present  case  comes  within  that  of 
DatiiY.  Gray,  16  Wall.,  208  [83  U.  8.,  XXI., 
447],  would  have  more  force.  In  that  case  the 
railroad  company  to  which  the  grant  was  made 
had  made  the  necessary  surveys,  and  the  track 
of  the  road  having  oeen  definitely  located 
through  those  surveys,  the  sections  and  parts  of 
sections  to  which  they  were  entitled  were  specif- 
ically identified  without  any  di£Sculty,  and  the 
officer  was  restrained  from  certifying  or  patent- 
ing them  to  others. 

In  the  present  case,  while  the  circuit  court 
seemed  inclined  to  grant  similar  relief,  it 
found  itself  unable  to  do  so  for  want  of  these 
very  surveys,  which  the  plaintiff's  predecessor 
had  promised  to  make  as  an  important  part  of 
the  contract  now  relied  on  as  the  foundation  of 
the  relief  sought. 

If  this  were  a  case  between  individuals, 
there  could  be  no  doubt  of  the  decision  which 
a  court  of  e(}uity  would  be  compelled  to  make 
on  this  application  for  specific  performance. 
The  failure  on  the  part  or  the  party  applying 
for  it  to  perform  his  own  part  of  a  contract 
wholly  executory,  or  to  show  any  sufficient  rea- 
son for  the  failure,  has  always  been  held  to  be 
ground  to  refuse  relief  and  turn  the  party  over 
to  his  action  at  law. 

What  has  the  plaintiff  or  his  predecessors 
done  to  secure  his  title  to  the  lands  now  prayed 
for?  Almost  nothing.  If  we  are  correct  in 
holding  that  he  introduced  no  emigrants  and 
made  no  surveys,  what  else  has  be  done?  Has 
he  or  they  given  any  time  or  labor  in  earnest 
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fhe  colony  prior  to  October  85, 1848;  tite  ap- 
pointment of  Mercer  as  chief  agent  and  trustee 
for  the  association;  tlie  subsequent  appointment 
of  Hancock  as  cliief  agent;  Hancock's  death 
and  the  appointment  of  Preston,  ratified  by  the 
association,  as  chief  agent;  the  entrance  of  those 
persons  upon  the  performance  of  their  duties  as 
agents  of  the  association,  and  the  activity  dis- 
pjayed  by  them,  respectiyely,  in  furthering  the 
objects  and  interests  of  the  colony  and  the  as- 
sociation; the  employment  of  counsel;  the  ex- 
penditure of  money;  and  the  persistent  applica- 
tions made  to  the  political  departments  of  the 
State  of  Texas  for  relief.  It  further  found 
that  Mercer,  as  agent,  made  reports  to  the  gov- 
ernment of  Texas,  as  required  by  the  contract, 
up  to  and  for  the  vear  1847;  that  Mercer  is  dead 
long  since;  and  that  all  his  papers  and  docu- 
ments, among  which  were  copies  of  his  corre- 
spondence and  reports  in  relation  to  the  Mercer 
C5olony,  have  been  lost  and  destroyed. 

The  evidence  adduced  bv  the  complainant 
has,  it  seems  to  us,  been  subjected  by  this  court 
to  the  same  rules  of  strictness  and  technicality 
which  would  be  applied  to  an  indictment  for  a 
criminal  offense.  We  are  of  opinion  that  the 
drcnit  court  did  not  misapprehend  the  effect  of 
the  testimony,  and  that  a  easels  made  entitling 
complainant  substantially  to  the  relief  granted 
In  the  decree  below. 

By  the  contract  between  Mercer  and  the  Re- 
public of  Texas  the  latter  agreed  to  convey  to 
the  former  and  his  associates  or  their  legal  rep- 
lesentatives  one  section  of  640  acres  of  land,  or 
two  half  sections  of  820  acres,  for  each  family 
which  they  should  introduce  and  settle  upon 
the  lands  set  apart  for  colonization  by  Mercer 
and  his  associates,  each  alternate  section  or  half 
section  of  640  or  820  acres  being  reserved  to  the 
Republic,to  be  purchased  or  not  by  Mercer  and 
his  associates  on  certain  stipulated  terms.  It 
was  also  agreed  that  a  perfect  title  should  be 
made  in  the  usual  mode  and  form  to  Mercer 
and  his  associates  or  their  legal  rep)«sentatives 
for  each  section,  half  section  or  other  fractional 
part  of  a  section  to  which  they  became  entitled 
under  the  contract,  and  that  the  same  diould  be 
conveyed  to  the  paities  as  soon  and  whenever 
they  should  exhibit  to  the  Commissioner  of  the 
General  Land-Offlce  of  the  Republic,  or  other 
proper  ofScer  thereof,  in  the  manner  and  form 
prescribed  in  the  contract,  the  evidence  of  hav- 
ing surveyed  the  portion  of  land  for  which  such 
conveyance  was  desired,  and  that  there  were 
comfortable  small  houses  or  cabins  erected 
thereon,  and  families  residing  therein  who  had 
been  settled  thereon  by  Mercer  and  his  asso- 
ciates or  their  legal  representatives. 

The  Republic  of  Texas  further  agreed  that 
Mercer  and  his  associates  should  receive  from 
it  as  further  compensation  for  their  services 
and  for  their  labor  and  expense  in  introducing 
and  settling  the  families  provided  for  in  the 
contract,  a  premium  of  ten  sections  of  640  acres 
or  twen^  sections  of  820  acres  of  land  for  every 
hundred  families  introduced  and  settled  as  re- 
quired; further,  that  upon  Mercer  and  his  asso- 
ciates paying  into  the  public  treasury  twelve 
dollars  and  obtaining  Uie  treasurer's  or  other 
proper  officer's  receipt  for  that  sum  paid  into 
the  same,  and  also  of  the  delivery  for  cancel- 
ment  of  any  bonds,  promissory  notes,  or  other 
audited  liaralities  of  the  Republic  to  the  amoimt 
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of  |64D,they  or  their  legal  representatives  should 
be  entitled  to  demand  and  should  receive  from 
the  government  a  full  and  absolute  title  to  640 
acres  of  the  reserved  alternate  sections.  The 
right  to  purchase  the  alternate  sections  was, 
however,  made  to  depend  on  certain  conditions, 
which,in  the  view  taken  of  the  case  by  the  court, 
need  not  be  here  set  out. 

It  was  provided  in  the  contract  that  whenever 
Mercer  and  his  associates  or  their  authorized 
agent  or  legal  representative  "  Shall  exhibit  to 
to  the  Commissioner  of  the  General  Land-Of- 
fice of  the  Republic  a  certificate,  under  oath, 
subscribed  by  two  witnesses,  and  certified  by 
some  person  qualified  by  the  laws  of  Texas  to 
administer  an  oath,  that  the  said  parties  of  the 
second  part,  or  their  legal  representatives,  have 
caused  to  be  built  a  small  comfortable  house  or 
cabin,  or  any  number  of  such  bouses  or  cabins, 
on  the  parcel  or  parcels  of  land  which  they  are 
obli^ted  by  this  contract  to  convey  to  each 
family,  or  the  several  families  respectively,  and 
have  actually  settled  a  family  or  several  famiUe» 
respectively  therein,  they  shall  immediately  re- 
ceive thereafter  a  full  and  absolute  conveyance 
from  the  government  of  the  Republic  for  as 
many  sections  of  land  of  640  acres,  or  half  sec- 
tions, or  other  fractional  parts  of  sections  equal 
in  amount  to  640  acres,  as  there  shall  be  families 
certified  to  in  such  certificate  or  certiflcates." 

\t  was  further  provided  that  the  unlocated 
U^ids  included  in  the  boundaries  described  in 
the  contract  should  remain  and  be  held  by  the' 
government  of  the  Republic  for  the  purposes 
set  forth  in  the  contract,  until  the  ena  of  five 
years  from  its  date,  and  "Shall  be  considered  cs 
set  apart,  exdusively  of  aU  future  claimt,  to  bo 
colonized  in  the  manner  aforesaid,  by  and  for 
the  benefit  of  the  party  of  the  second  part  and 
of  this  Republic.''^ 

It  was  also  stipulated  that  unless  Mercer  and 
his  associates,  or  their  legal  representatives, 
"Shall,  prior  to  the  first  day  of  May,  1846,  have 
introduced  and  settled  on  the  land  above  men- 
tioned, according  to  the  tenor  of  this  contract, 
one  hundred  families,  all  right  and  title  of  the 
party  of  the  second  part,  or  their  legal  repre- 
sentatives, to  proceed  further  in  the  execution 
of  this  contract,  shall  cease  and  determine  from 
the  moment  of  such  default,  but  such  default 
shall  not  work  or  operate  retrospectively,  but 
leave  to  the  party  of  the  second  part,  and  all 
persons  claiming  under  them,  whatever  right, 
title,  or  interest  they  may  have  acquired  mim 
the  action  of  the  pa^  of  the  second  part  and 
their  legal  representatives  prior  to  such  default, 
to  the  same  extent  as  if  no  such  default  or  fail- 
ure had  occurred;  and  in  like  manner,and  under 
like  qualifications,  the  right  of  the  said  party 
to  proceed  further  under  this  contract  shall 
cease  and  determine;  provided  250  families  be 
not  introduced  and  settled  by  them,  in  manner 
aforesaid,  on  or  before  the  expiration  of  two 
years  from  the  date  hereof;  and  so  in  like  man- 
ner 150  additional  families  shall  be  settled  on 
the  said  lands,  according  to  the  terms  of  this 
contract,  by  the  said  parties  of  the  second  pnrt 
or  their  legal  representatives,  within  each  of  the 
three  remaining  years,  or  the  right  of  the  said 
party  to  proc^d  further  under  this  contract, 
through  the  fuU  term  of  five  years  from  the  date 
hereof,  shall,  on  the  occurrence  of  any  default 
as  afor3said,  utterly  cease  and  determme  ;  pro- 
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Tided,  as  before  expressed,  no  snch  default  shall 
operate  otherwise  than  prospectively,  either  in 
relation  to  the  said  second  party  to  this  con- 
tract, or  to  the  emigrant  families  actually  set- 
tled, or  any  person  or  persons  claiming  by, 
tiirough  or  under  them  or  any  of  them." 

To  what  extent  did  Mercer  and  his  associates 
comply  with  their  contract?  The  inference  to 
be  drawn  from  the  opinion  of  the  court  is,  that 
the  record  furnishes  no  evidence  wliatever  that 
Mercer  and  his  associates  did  anything  of  a  sub- 
stantial character  entitling  them  to  the  benefit 
of  their  contract  with  the  Republic  of  Texas. 
But  we  are  of  opinion  that  this  is  an  erroneous 
view  of  the  evidence.  We  cannot  avoid  the  con- 
clusion that  the  contrary  is  abundantly  shown 
by  the  record.  That  Mercer  and  his  associates 
introduced  and  settled  one  hundred  and  nine- 
teen families  prior  to  the  first  day  of  May,  1845, 
the  evidence  leaves  on  our  minds  no  reasonable 
■doubt.  There  was  produced  from  the  records 
of  the  Gleneral  Land-Office  of  Texas,  certified 
by  the  C!ommissioner  of  that  office,  a  copy  of 
what  is  styled  the  original  agreement  of  cove- 
nant, signed  by  the  heads  of  that  number  of 
families,  showing  ttie  date  of  their  introduction 
into  and  settlement  upon  the  Mercer  Colony 
lands,  the  signature  of  each  emigrant  being  duly 
witnessed. 
That  agreement  is  in  these  words: 
"  This  instrument  witnesseth,  that  the  per- 
sons who  have  subscribed  and  undersigned  their 
blames  hereto  do  hereby  severally,  but  not  joint- 
ly, agree  and  covenant  as  follows,  to  wit: 

That  each  of  us  has  received  of  Charles  Fen- 
ton  Mercer  and  his  associates,  known  as  and 
comprising  the  'Texas  Association,'  a  certificate 
issued  in  accordance  with  a  contract  made  on 
the  29th  dav  of  Janiiary,  A.  D.  1844,  between 
them  and  Sam.  Houston,  then  President  of  the 
Republic  of  Texas,  acting  in  behalf  of  the  said 
Republic,authorizingthem,among  other  things, 
to  introduce  and  settle  emigrant  lamUies  upon 
the  lands  within  the  limits  specified  in  said  con- 
tract ;  the  number  and  date  of  each  certificate 
gnated  by  said  association,  and  byus  received, 
being  expressed  and  written  in  spaces  to  the  left 
hand  of  our  respective  names,  which  certificates 
are  received  and  held  for  the  benefit  of  the  re- 
s|)ective  families  mentioned  therein,  each  one 
of  us  forming  a  member  of  the  family  described 
in  the  certificate  delivered  to  him,  wJuehfamiliet 
have  been  epeeiaUy  introduced  and  tattled  at  the 
timet  and  in  manner  and  form  a*  tlate^  and  ex- 
preeeed  in  laid  eeriifleatei  reepeeUtdy  bjf  the  said 
Mercer  and  hit  attoeiatei,  and  hate  emigrated  a* 
the  taid  eertifleatet  declare  and  thow.    And  in 
consideration  of  the  premises  and  the  benefits 
from  said  certificates  and  the  contract  aforesaid, 
accruing  and  to  arise,  that  we  will  severally  ob- 
serve and  perform,  as  far  as  may  be  in  our  pow- 
-er.the  severalduties  and  requirements  devolving 
upon  us  OS  settlers  under  said  contract,  whether 
prescribed  by  the  terms  thereof,  or  by  the  laws 
of  the  land  in  such  behalf  especiallv.  We  bind 
ourselves  severally  not  to  give,  sell  or  in  any 
way  furnish  to  any  Indian  any  spirituous  liq- 
uor, nor  any  gunpowder,  lead  or  fire-arms,  or 
warlike  weapons  of  any  description;  and,  more- 
over, to  abstain  from  any  waste  or  trespass  upon 
the  half  sections  adjoining  those  on  which  we 
have  respectiTely  settled,  and  on  the  whole  sec- 
tions adjoining  meieto;  and  to  guard  the  same 
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of  the  persons  who  Terified  under  oath  the  cer- 
tificate relating  to  these  119  families,  did  not 
know  "  where  the  colonists  came  from,"  is  a 
fact  of  no  consequence;  nor  was  it  material  to 
inquire  from  what  particular  State  or  country, 
other  than  Texas,  they  came.  Philians  in  hia 
Affidavit  refers  to  them  as  "emigrant  families," 
meaning  thereby  that  they  came  from  without 
the  Republic  of  Texas.  We  have  been  unable 
to  find  any  evidence  that  the  persons  embraced 
in  these  119  families  did  not  go  to  the  Mercer 
-Colony  tract  from  some  place  outside  of  Texas, 
and  there  is  no  suggestion  to  that  effect  in  the 
argument  of  counsel.    - 

It  is  said  that  none  of  these  persons  made 
oath  to  the  papers  they  signed.  Our  answer  is, 
that  neither  the  contract  nor  the  law  of  Texas 
required  any  such  oath,  but  only  the  oath  of 
two  witnesses. 

It  seems  to  us  that  the  complainant  has  made 
a  clear  case  as  to  the  119  families  introduced 
by  Mercer  and  his  associates  prior  to  May  1, 
1845.    The  next  inquinr  is  as  to  the  effect  to  be 

fiven  to  the  report  of  John  M.  Crockett  in 
861.  That  report  was  made  under  the  au- 
thority of  an  Act  of  the  Legislature  passed 
Februarv  2,  1850,  the  1st  section  of  which 
provided  that  "  Eveiy  colonist,  or  the  heirs  or 
administrators  of  such  colonists,  citizens  of  the 
Colony  of  Charles  Fenton  Mercer  and  his  asso- 
ciates, ou  the  25th  of  October,  1848,  shall  re- 
cdve  the  quantity  of  land  to  which  such  colo- 
nist may  bie  entitled,  to  wit:  640  acres  to  each 
famOy,  and  890  acres  to  each  single  man  over 
the  age  of  17  years;  Provided,  That  nothing 
herein  contained  shall  be  construed  so  as  to 
place  the  contractors  of  said  colony  in  a  better 
condition  in  regard  to  the  State  of  Texas  than 
they  would  be  u  this  law  had  not  been  passed." 
In  this  language  we  have  a  distinct  recognition 
of  the  fact  that  there  was,  at  the  passage  of  that 
Act,  a  body  of  citizens  in  Texas  known  as  "citi- 
zens of  the  colon}/  of  Okarlet  Fenton  Meretr  and 
hi$  anoHate*,"  and  that,  as  "  *ue!i  eolonutt," 
they  were  entitled  to  a  certain  quantity  of  land. 
Persons  within  the  limits  of  the  Mercer  grant, 
who  did  not  settle  there  in  pursuance  ot  some 
arrangement  with  Mercer  and  his  associates, 
eould  not  have  been  regarded  as  citizens  of  "the 
Colony  of  Charles  Fenton  Mercer  and  his  asso- 
ciates." Nor  could  such  persons  have  been  de- 
scribed as  of  that  colony  and  entitled,  as  "  such 
colonists,"  to  receive  640  acres,  or  any  other 
quantity,  of  land,  unless  they  had  entered  upon 
the  land  under  the  contract  between  the  Bepab- 
lic  of  Texas  and  Mercer  and  his  associates.  The 
proviso  in  the-  section  quoted  does  not  at  all 
militate  against  this  view.  That  only  shows 
the  purpose  of  the  State  not  to  give  "  the  con- 
tractors of  said  colony"  any  advantage  they  did 
not  then  have  under  their  contract  with  the 
Republic. 

The  next  section  of  the  foregoing  Act  pro- 
vided for  the  appointment  by  the  Governor,  by 
and  with  the  advice  and  consent  of  the  Senate, 
of  a  commissioner,  "  whose  duty  it  shall  be  to 
hear  proof  find  determine  what  eoloniBtt  shall  be 
entitled  to  land  as  aforesaid;  and  said  commis- 
sioner shall  issue  to  parties  entitled  to  the  same, 
or  to  the  heirs  or  legal  representatives  of  such 
parties,  certificates  for  t/teir  proper  miantity  of 
und. "  Plainly,  thepurpose  of  the  Legislature 
was,  throu^  tlutt  omoer,  to  ascertain  who  were 
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entitled  to  land  in  virtue  of  the  contract  with 
Mercer  and  his  associates.  It  was  in  violation 
of  the  contract  for  the  State  thus  to  pass  over 
the  contractors  and  treat  directly  with  the  col- 
onists, but  it  is  none  the  less  dear  that  die  pro- 
ceeded upon  the  basis  of  giving  land  only  to 
those  who  were  '  'of  the  Colony  of  CS^les  Fen- 
ton Mercer  and  his  associates.''  The  official  rea 
port  of  Crockett  contains  the  names  of  all  such 
persons.  His  action  was  Judicial  in  its  nature, 
and  his  determination  as  to  who  were  entitled 
to  land  as  colonists  aforesaid,  was  a  determina- 
tion that  Mercer  and  his  associates  had  com- 
plied with  their  contract  to  the  extent,  at  least, 
of  the  persons  named  in  his  report  The  State 
gave  l^d  to  all  persons  reported  by  Crockett  as 
of  the  Mercer  Colony  and,  consequently,  she 
was  bound  by  her  contract  to  compensate  Mer- 
cer. By  the  articles  of  her  annexation  to  the 
United  States  it  was  provided  that  she  shall  "re- 
tain all  the  vacant  and  unappropriated  land  ly- 
ing within  her  limits  to  be  applied  to  the  pay- 
ment of  the  debts  and  liabihties  of  said  Repub- 
lic of  Texas,  and  the  residue  of  said  lands,  ctfler 
dieeharging  said  debts  and  liabilitie*,  to  be  6ia- 
posed  of  as  such  State  may  direct"  Her  lia- 
bility under  her  contract  with  Mercer  was  one 
of  the  liabilities  for  the  discharge  of  which  she 
was  bound  to  apply  the  unappropriated  lands 
within  her  limits.  Had  the  articles  of  annexa- 
tion been  silent  as  to  the  debts  and  liabilities, 
and  made  no  provision  as  to  the  unappropriated 
lands  of  the  Republic  of  Texas,  and  had  the 
United  States  taken  such  lands,  then,  according 
to  the  settled  principles  of  public  law,  they 
would  have  been  bound  to  meet  the  debts  and 
liabilities  of  the  late  Republic,  at  least  such  as 
had  been  made  a  chanre  upon  its  public  prop- 
erty. To  avoid  all  difficulty  upon  that  subject, 
it  was  expressly  stipulated  in  the  articles  of  an- 
nexation that  Texas  should  retain  her  public 
lands,  with  power  to  dispose  of  them  afkr  dis- 
charging the  debts  and  liabilities  of  the  Repub- 
lic, and  that  "In  no  event  are  said  debts  ana  lia- 
bilities to  become  a  charge  upon  the  Govern- 
ment of  the  United  States."  Thus  was  created, 
by  Treaty  between  the  United  States  and  the  Re- 
public of  Texas,  an  express  trust  for  the  benefit 
of  those,  to  whom  the  latter,  at  the  time,  was 
indebted  or  under  liability.  The  agreement  be- 
tween the  United  States  and  Texas  constituted, 
within  the  meaning  of  the  Constitution,  a  con- 
tract, the  violation  of  which,  upon  the  part  of 
the  officers  of  that  State,  it  is  competent  for  the 
courts  to  prevent. 

In  the  opinion  of  the  court  it  is  stated,  among 
other  things,  that,  since  the  contract  was  made 
with  Mercer,  Texas,  both  as  an  independent  Re- 
public and  as  a  State  of  the  Union,  has  denied 
its  validity  and  refused  to  do  anything  under 
it  There  is  a  serious  obstacle  in  the  way  of 
our  acceding  to  the  correctness  of  this  statement. 
It  is  found  m  the  decision  of  the  Supreme  Court 
of  Texas  in  MeUon  v.  CWJ,  21  Tex.,  540.  Re- 
ferring to  tills  colonization  contract  with  Mer- 
cer, that  court  said:  "  That  the  contract  of  the 
39th  of  January,  1844,  if  valid,  reserved  the  ' 
land  in  question  from  location  and  appropriation 
by  the  plaintiff's  certificate,  cannot  be  doubted. 
But  it  is  insisted  that  the  contract  was  invalid, 
for  the  want  of  authoriQr,  on  the  part  of  the 
President  of  the  RepubUc,  to  confer  on  the 
grantee  the  benefits  contemplated  by  the  Joint 
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Besolution  of  the  16th  of  February,  1843.  He 
undoubtedly  btid  authority  under  the  Act  of  the 
4th  of  February,  1841,  and  the  amendatoiy  Act 
of  the  5th  of  February,  1842,  to  contract  with 
tbe  grantee  to  colonize  vacant  lands  of  the  Re- 
pubuc  for  that  purpose,  and  to  set  apart  and  re- 
serve from  location  the  territoiy  within  certain 
boundaries,  which  he  should  designate,  for  the 
period  of  three  years  from  the  date  of  the  con- 
tract." Referring  to  the  Act  of  February  3, 
1845,  copied  in  the  opinion  of  this  court,  the 
Supreme  Court  of  Texas  said:  "  This  Act  can- 
not be  regarded  as  anything  less  than  a  iiirtuai 
ratifieation  by  the  Ootemment,  of  the  act  of  itt 
agent  th  making  the  contract,  and  its  leqidaMve 
affirmation  of  it*  validity.  *  *  •  The  con- 
tract was  again  evpretdy  recognized  and  treated 
as  an  existing  etmtraet  by  the  Act  of  iSth  June, 
1845,  and  these  Acts  were  passed  prior  to  the 
plaintiffs  location  and  survey.  It  is  unnecessary 
to  refer  to  more  recent  Acts  containing  similar 
recognitions  of  ^validity  of  the  contract.  It  will 
suffice  to  say  that  these  legislative  recognitions 
of  its  validity  must  be  deemed  to  have  put  t/iat 
gttestion  at  rest.  Bouston  v.  Bobertson,  2  Tek. , 
28;  Hancock  v.  McSinney,  7  lb.,  884.  441-2." 

In  view  of  the  grounds  upon  which  the  court 
rests  its  decision,  it  is  unnecessary  for  us  to 
discuss  the  extent  of  relief  to  which  Preston  is 
entitled. 

For  the  reasons  stated  we  cannot  assent  to 
the  opinion  and  judgment  in  this  case. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  XT.  8. 


DUBUQUE  &  SIOUX  CITY  RAILROAD 
COMPAirr  Airo  THE  IOWA  HOME- 
STEAD COMPANY,  Plffs.  in  Err., 

«. 

DBS  MOENES  VALLEY  RAILROAD 

COMPANY. 

(See  S.  a,  Beporter's  ed.,  a»4a6.) 

Iowa  railroad   grant — eonsimelion  of  reserva- 
tion— estoppd. 

L  There  was  no  Indian  title  In  the  way  of  the 
grant  made  by  the  Act  of  July  12, 18118,  cb.  ISL  12 
Btat.  at  L.,  548,  and  the  title  of  the  Dea  HoinesVaUey 
company,  the  trrantee  of  tbe  State  of  Iowa,  was 
thereby  perfected. 

2.  A  mistake  in  officers  of  the  govenunent,  in  con- 
struing a  reservattoa  in  a  grant,  does  not  constitute 
an  estoppel,  and  the  reservation  must,  nevertheless, 
be  construed  by  the  court  and  hare  etteot  acootdinv 
to  its  terms. 

[No.  71.] 
Argued  Oct.  £9,  SO,  1883.  Decided  Nov.  19, 1883. 

F  ERROR  to  the  Supreme  Court  of  the  State 
of  Iowa. 

The  petition  in  this  case  was  filed  in  the  Dis- 
trict Court  of  Humboldt  County,  Iowa,  by  the 
plaintiffs  in  error,  to  quiet  its  title  to  certain 
tracts  of  land  containmg  over  10,000  acres, 
«  which  they  claimed  under  the  Act  of  May  15, 
1856,  granting  lands  to  the  State  of  Iowa  to  aid 
in  building  a  railroad  from  Dubuque  to  Sioux 
City. 

The  defendant  claims  that  the  lands  in  ques- 
tion were  excluded  from  the  grant  of  1866;  that 
said  lands  were  granted  to  tbe  State  of  Iowa  by 
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the  Acta  of  Aug.  8. 1846  and  July  13, 1868,aiid 
that  the  State  has  jgranted  said  lands  to  tbe  Dm 
Moines  Valley  Railroad  Company,  the  defend- 
ant. 

The  district  court  entered  a  decree  in  favor 
of  the  plaintiffs,  declaring  their  title  valid,  and 
canceling  all  certificates  or  patonts,under  whicb 
defendant  claims  title  to  said  lands. 

The  Supreme  Court  of  the  State  having  re- 
versed this  decree  on  appeal,  the  plaintiffs  sued 
out  this  writ  of  error. 

Additional  facts  appear  in  tbe  opinion  of  the 
court. 

Meetrt.  duu-les  A.  Clark  and  N.  M.  Sub- 
bard,  for  plaintiffs  in  error. 

Messrs.  C.  C.  Nonrse  and  £.  F.  Kauffman, 
for  defendant  in  error: 

Tills  court  in  December,  1869,  in  the  case  of 
It.  R.  Go.  V.  lAteMtM,  decided  that  this  grant 
of  land  made  to  the  State  of  Iowa  for  the  im 
provement  of  the  Des  Moines  River,  approved 
August  8, 1846,  did  not  extend  to  the  north 
boundary  of  the  State,  as  claimed  by  the  State 
of  Iowa,  but  that  it  embraced  onlv  the  lands  be- 
low the  Raccoon  Fork  of  the  Des  koines  River. 
R.  R.  Co.  V.  LUehjield,  28  How.,  66  (64  U.  8., 
XVI.,  600).  The  department,  however,  con- 
tinued the  reservation,  in  order  that  Congress 
might  take  some  action  in  the  premises. 

By  Act  approved  July  12, 1862,  C<»igree8  ex- 
tenaed  the  vrrant  of  1846,  and  confirmed  the 
title  of  the  State  to  all  the  lands  within  five 
miles  of  the  Dee  Moines  River  in  the  alternate 
sections,  to  the  northern  boundary  of  the  State, 
and  consented  to  a  diversion  of  the  lands  to  baild 
a  railroad  up  and  along  the  river. 

Under  the  Act  of  1862,  the  lands  in  contro- 
versy were  certified  to  the  State  and  were  by  tbe 
State  granted  and  certified  to  tbe  defendLant,the 
Des  Moines  Valley  Railroad  Company. 

In  May,  1860,  after  the  Litchfield  decision, 
the  agent  of  the  Dubuque  and  Sioux  City  R  & 
Co.  made  a  claim  on  behalf  of  said  Company, 
to  have  the  lands  in  controversy  certified  to  tbe 
State  under  the  grant  of  1866. 

This  tbe  department  expressly  refused,  on  the 
ground  that  the  lands  were  reserved. 

This  court  has  decided  the  question  of  tbe 
reservation  of  these  lands,  and  tiiat  they  did  not 
pass  to  the  State  of  Iowa,  under  the  Act  of  Joly 
16, 1856,  in  the  following  well  considered  cases: 

WoleoU  V.  Des  Moines  Oo.,  5  WalL,  681  (72  U. 
S.,  XVin.,  689);  Riley  ▼.  WMes.  not  reported 
(see,  XIX,  648)iWWt(im«.v.  Baker,  17  WalL, 
144  (84  U.  a.  XXL,  m\y,HmeUead  Oo.  v.  R. 
B.  Oo..  17  WalL,  168  (84  U.  8.,  XXL,  622). 

Mr.  CAt^f/iwMeeWaite  delivered  the  opin- 
ion of  the  court: 

The  following  are  no  longer  open  questioDii 
in  this  court: 

1.  Thatthegrant  of  hindstotheTecritoiTof 
Iowa  for  the  improvement  of  the  Des  Mouie* 
River,  made  by  the  Act  of  August  8,  1846,  cfa. 
108,  9  Stat.  atX..,  77,  did  not  extend  above  the 
Raccoon  Fork.  R.R.Oo.-r.  IMehJiM.^'Bow., 
66  [64  U.  S..  XVL,  5001. 

2.  That,  notwithstanding  this,  the  odd  mim- 
bered  sections  within  five  miles  of  the  river,  on 
each  side  above  the  Raccoon  Fork,  and  below 
tbe  east  branch,  to  which  tbe  Indian  title  had 
been  extinguished,  were  so  far  reserved,  "by 
competent  authority,"  for  the  purpose  of  aidinf 
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in  the  improvemept  of  the  Des  Moines,  that  they 
did  not  pass  under  the  Act  of  Hay  IS,  1856,ch. 
28,  11  Stat,  at  L.,  9,  granting  lands  to  the  State 
of  Iowa  to  aid  in  the  construction  of  certain 
laUroads;  and 

3.  That  the  Act  of  July  12, 1862,  ch.  161, 12 
Stat,  at  L.,  643,  "transferred  the  title  from  the 
United  States  and  vested  it  in  the  State  of  Iowa, 
for  the  use  of  its  grantees  under  the  river  grant." 
Woleott  V.  Des  Moines  Co.,  5  WaU.,  681  £72  U. 
8.,  XVm.,  689];  WaUams  v.  Baker,  17  Wall., 
144  [84  U.  8.,  XXL,  561];  Homistead  Ch.  v.  R. 
B.  Co.,  Id.,  153  [84  U.  S!,  XXI.,  622];  WoUey 
▼.  Chapman  101  U.  8.,  767  [XXV.,  9191. 

The  lands  involved  in  this  suit  are  oad  num- 
bered sections,  located  in  Iowa,  within  five 
miles  of  the  Des  Moines,  above  the  east  fork, 
and  it  is  insisted  that  they  did  not  pass  under 
the  Act  of  1862,  because, 

1 .  When  the  reservation  for  the  river  improve- 
ment was  made,  the  Indian  title  had  not  been 
«xtingui8hed,  and  they  were  not  then  part  of  the 
public  lands  of  the  United  States;  and 

2.  The  reservation,  as  in  fact  made, was  along 
the  east  branch  and  not  the  main  xlver  where 
these  lands  are. 

These  objections  present  the  only  questions 
we  have  now  to  consider. 

1.  As  to  the  Indian  title. 

It  is  conceded  that  when  the  Act  of  1846  was 
passed,  all  Indian  titles  had  been  extinguished, 
«xcept  such  as  belonged  to  certain  iMndsof  the 
8ionx.  By  a  Treaty  between  the  United  States 
and  the  Sacs  and  Foxes,  the  Medawah-Eiuiton, 
Wahpacoota,  Wahpeton  and  Sissetong  Bands 
or  Tnbes  of  Sioux,  and  the  Ottawas,  lowas,  Ot- 
toes  and  Missourias,  concluded  on  the  15th  of 
July,  1830,  and  proclaimed  on  the  24th  of  Feb- 
ruary, 1831, 7  Stat.at  L.,  328,  certain  lands  were 
ceded  and  relinquished  to  the  United  States '  'To 
be  assigned  and  allotted,  under  the  direction  of 
the  President  of  the  United  States,  to  the  Tribes 
now  living  thereon,  or  to  such  other  Tribes  as 
the  Presioent  may  locate  thereon  for  hunting 
«nd  other  purjjoses."  The  north  line  of  this 
cession  is  described  in  the  Treaty  as  follows  : 
"Beginning  at  the  upper  fork  of  the  Des  Moines 
Biver  and  passing  the  source  of  the  Little  Sioux 
«nd  Floyds  Rivers,  to  the  fork  of  the  first  creek 
which  falls  into  the  Big  Sioux  or  Cidumct  on 
the  east  side. "  The  lands  north  of  this  line  were 
occupied  by  the  Sioux,  and  those  south  were 
beld  DT  th«  United  States  for  the  purposes  set 
forth  u  the  Treaty.  Whether  the  laods  in  eoo- 
troversy  in  this  sidt  are  sitaated  nor^  er  south 
■of  this  boimdary  Une  depends  on  whether  the 
east  branch  or  the  Lizard  made  the  upper  fork 
of  the  Des  Moines,  as  understood  by  the  parties 
when  the  Treaty  was  concluded.  If  the  Lizard, 
then  all  are  north  of  the  line;  if  the  east  branch, 
all,  or  nearly  all,  are  south. 

On  the  28th  of  July  and  the  6th  of  August, 

1851 ,  treaties  were  negotiated  bv  the  Sioux,  by 
which  they  surrendered  all  theu:  title  to  lands 
in  lows.  The  ratification  of  these  Treaties,  in 
the  form  they  were  originally  made,  was  not 
advised  by  the  Senate,  but  on  the  23d  of  June, 

1852,  certain  amendments  were  proposed,  on 
the  acceptance  of  which  the  President  was  au- 
thorized to  conclude  the  Treaties  "as  amended." 
The  amendments  were  agreed  toby  the  Indians 
on  the  4th  and  8th  of  September,  1862,  and 
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the  ratification  of  the  Treaties  was  duly  pro- 
claimed on  the  34th  of  February,  1853. 

The  grant  to  Iowa  under  the  Act  of  1846 
was  of '  'One  equal  moiety,  in  alternate  sections, 
of  the  public  lands  (remaining  unsold,  and  not 
otherwise  disposed  of,  incumbered,  or  appro- 
iniated),  in  a  strip  five  miles  in  width  on  each 
side  of  said  river,  to  be  selected," etc.,  and  the 
odd  numbered  sections  were  afterwards  select- 
ed. A  question  arose  as  to  the  extent  of  this 
grant,  and  as  eariy  as  February  23,  1848,  the 
Commissioner  of  the  General  Land-Ofilce  cer- 
tified to  the  officers  of  the  State  that,  in  the 
opinion  of  "his  office,"  the  State  was  "entitled 
to  the  alternate  sections  within  five  miles  of  the 
Des  Moines  River  throughout  the  whole  extent 
of  that  riverwithin  the  limits  of  Iowa."  TTie 
State  claimed  that  the  grant  extended  from  the 
mouth  of  the  river  to  its  source.  Notwith- 
standing the  opinion  of  the  land-office,  and  Qie 
claim  of  the  State,  a  proclamation  was  issued 
by  the  President  on  the  19th  of  June,  1848, 
ordering  into  market  some  of  the  lands  which 
lay  above  the  Raccoon  Fork.  This  led  to  a 
protest  on  the  part  of  the  officers  of  the  State, 
and  a  correspondence  between  the  representa- 
tives of  the  State  in  Congress  and  the  Secretary 
of  the  Treasury,  whose  department  then  had 
charge  of  the  public  lands,  which  resulted  in 
the  announcement  by  the  Secretary,  on  the  2d 
of  March,  1849,  of  his  opinion  that  the  grant 
extended  from  the  mouth  to  the  source  of  the 
river,  not,  however,  including  any  lands  in  tlie 
State  of  Missouri.  In  accordance  with  this 
opinion,  instructions  were  issued  from  the  gen- 
eral land  officers  to  the  land  officers  in  Iowa, 
on  the  first  of  June,  1849,  "  to  withhold  from 
sale  all  the  lands  situated  in  the  odd  numbered 
sections  within  five  miles  on  each  side  of  the 
river  above  the  Raccoon  Forks."  This,  how- 
ever, did  not  settle  the  matter,  and  conflicting 
opinions  were  announced  at  various  times  by 
different  officers  of  the  executive  departments 
of  the  government.  Finally,  on  the  22d  of 
February,  1851,  the  state  officers  formally  noti- 
fied the  Secretaiy  of  the  Interior,  to  whose  de- 
partment the  charge  of  the  public  lands  had 
before  that  time  been  assigned,  of  the  demand 
by  the  State  of  "  all  the  odd  sections  of  land 
within  five  miles  of  the  Des  Moines  River 
above  the  Raccoon  Fork. "  After  this  the  whole 
matter  was  brought  before  the  President  and 
Cabinet,  and  the  decision  arrived  at  by  them  i« 
indicated  in  the  following  letter  of  the  Secrs- 
tary  of  the  Interior : 

"  Department  of  the  Interior, 

Washington,  October  39,  1861. 

Sir :  I  herewith  return  all  the  papers  in  the 
Des  Moines  case,  which  were  recalled  from 
your  office  about  the  first  of  the  present  month. 

I  have  considered  and  carefully  reviewed 
my  decision  of  the  26th  July  last,  and  in  doing 
so  find  that  no  dedsion  which  I  can  make  wifl 
be  final,  as  the  question  involved  partakes  more 
of  a  Judicial  than  an  executive  character,  which 
must  ultimately  be  determined  by  the  judicial 
tribunids  of  the  country ;  and  although  my  own 
opinion  on  the  true  construction  of  the  grant 
is  unchanged,  yet  in  view  of  the  great  conflict 
of  opinion  among  the  executive  officers  of  the 
government,  and  also  in  view  of  the  opinions 
of  several  eminent  jurists  which  have  been 
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presented  to  me  in  favor  of  the  construction 
contended  for  by  tlie  State,  I  am  willing  to  rec- 
ognize Uie  claim  of  the  State,  and  to  approTe 
the  selections  without  prejudice  to  the  rights, 
if  any  there  be,  of  other  parties,  thus  leaving 
the  question  as  to  the  proper  construction  of 
the  statute  entirely  open  to  the  action  of  the 
judicimy.  You  will  please,  therefore,  as  soon 
as  may  be  practicable,  submit  for  my  approval 
such  lists  as  may  have  been  prepared,  and  pro- 
ceed to  report  for  like  approval  lists  of  the  al- 
ternate sections  claimed  by  the  State  of  Iowa 
above  the  Raccoon  Forks,  as  far  as  the  surveys 
have  progressed  or  may  hereafter  be  completed 
and  returned. 

Very  respectfully,  &c.,  &c., 

A.  H.  H.  Stuart,  fkeretary. 
The  CommittioMr  of  the  General  Land-Qfflee." 
In  obedience  to  these  instructions,  lists  were 
made  out  as  the  surveys  progressed,  and  sub- 
mitted lo  the  Secretarv  for  his  approval.  His 
last  approval,  before  the  passage  of  the  railroad 

frant  of  1850,  was  on  the  ITth  of  December, 
858.  The  lands  now  in  controversy  were  not 
surveyed  at  that  time,  and  were  not  included 
in  this  or  any  of  the  lists  previously  made. 

It  is  undoubtedly  true,  as  was  said  in  B.  B. 
Co.  v.  U.  8.,  »2  U.  8.  743  [XXIU.,  688],  that. 
"  in  the  absence  of  words  of  unmistakable  im- 
port," it  wiU  not  be  prestmicd  that  Congress 
has  made  a  grant  of  lands  to  which  the  Indian 
title  has  not  been  extinguished ;  but  there  are, 
nevertheless,  instances,  as  in  the  case  of  the 
Pacific  railroads,  where  this  has  been  done. 
Confessedly,  however,  in  this  case  the  congress- 
ional grant  of  1846  did  not  include  the  lands 
now  m  controversy.  Whatever  reservation 
tliere  was  to  interfere  with  the  railroad  grant 
of  1856,  grew  out  of  what  was  done  by  the  ex- 
ecutive officers  of  the  Government  after  the  Act 
of  1846  was  passed  and  wliile  its  effect  was  in 
doubt  That  the  State  claimed  all  the  alternate 
sections  within  five  miles  of  the  river  on  each 
side  and  as  far  north  as  the  state  line,  is  not  de- 
nied. That  the  intention  of  tlie  President  and 
his  Cabinet  was  to  make  the  reservation  as  broad 
as  the  claim,  is  to  our  minds  perfectly  apparent 
from  the  language  of  the  instructions  of  the 
Secretary  of  the  Interior  to  the  Commissioner 
of  the  General  Land-Office  in  his  communica- 
tion of  the  29th  of  October,  1851.  His  words 
are  :  "  I  am  willing  to  recognize  the  claim  of 
the  State  and  approve  the  selections  without 
prejudice  to  the  rights,  if  any  there  be,  of  others, 
thus  leaving  the  question  as  to  the  proper  con- 
Eiruction  of  the  statute  entirely  open  to  the  ac- 
tion of  the  judiciary."  He  then  directed  lists 
of  selections  to  be  prepared  and  submitted  for 
his  approval  as  the  surveys  were  completed  and 
returned.  At  this  time  all  the  Indian  title  that 
could,  by  any  possibility,  interfere  with  the 
grant  as  claimed  by  the  State  was  in  the  process 
of  extinguishment.  Treaties  which  were  to  have 
that  eifect  had  already  been  negotiated  with  the 
Indians  and  were  waiting  ratification  by  the 
United  States.  There  could  hardly  have  been 
a  doubt  in  the  minds  of  any  of  the  parties  that 
long  before  any  judicial  determination  of  the 
matters  in  dispute  every  vestige  of  Indian  title 
would  be  gone.  Hence,  to  leave  "  the  question 
of  the  construction  of  ttie  statute,"  that  is  to 
sav,  the  effect  of  the  grant,  "  entirely  open," 
all  the  lands  within  the  limit,  surveyed  or  uu- 
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surveyed,  and,  as  we  think,  incumbered  by  «n 
Indian  title  or  unincumbered,  were  reserved 
from  sale  until  the  "action  of  the  judiciary." 
This  reservation  was  in  force  when  the  Act  of 
1856  was  passed,  and  it  is  the  reservation  which 
this  court  has  held  prevented  the  grant  under 
that  Act  from  attaching  to  the  lands  within  the 
limits  of  the  river  grant,  as  claimed  by  the 
State.  The  Act  of  1862  afterwards,  in  express 
terms,  granted  to  the  State,  for  the  use  of  its 
grantees,  "The  alternate  sections  designated  tir 
odd  numbers  lying  within  five  miles  of  said 
river,  between  the  Raccoon  Fork  and  the  norUi- 
em  boundary  of  the  State."  At  this  time  there 
was  no  Indian  title  in  the  way  of  the  grant,  and 
if  the  reservation  was  good  as  against  the  rail- 
road coD^nies  in  1856,  the  title  of  the  Des 
Moines  Valley  Company,  the  grantee  of  the 
State,  was  perfected. 

3.  As  to  the  east  branch. 

Much  of  what  has  been  said  sbout  the  Indian 
title  applies  to  this  objection.  The  State  claimed 
the  lands  along  the  river,  and  the  reservatioD 
as  promulgated  was  of  what  was  claimed.  Ko 
one  now  supposes  the  east  branch  was,  in  fact, 
the  Des' Moines  River.  It  is  imdoubtedly  true 
tiiat  at  some  time  some  officers  of  the  govern- 
ment, as  well  as  some  officers  of  the  State,  sup- 
posed the  branch  was  the  main  river  and  acted 
accordingly,  but  that  does  not  change  the  geo- 
graphical fact  that  what  was  taken  forthenver 
was  only  a  branch.  The  lists  of  selections  along 
the  branch,  and  their  approval  by  the  Secretary, 
were  mistakes,  which  the  record  shows  wae 
corrected  in  the  final  settlements  between  the 
State  and  theUnited  States  b^  allowances  in  ac- 
count. The  same  may  be  said  of  the  marla  on 
the  plats  sent  out  from  the  General  Laod-OiBce 
to  the  local  land  officers.  They  were  dericsl 
mistakes,  growing  out  of  an  imperfect  knowl- 
edge of  the  geography  of  the  country.  Th^ 
did  not  change  the  reservation,  but  only  pive 
wrong  information  as  to  what  it  was.  Tnere 
is  no  question  of  estoppel  as  a  consequence  of 
the  mistake  involved.  The  railroad  grant  of 
1866  was  subject  to  the  reservation  for  the  rirer 
grant.  There  is  no  pretense  of  fraud  anywhere, 
and  the  record  does  not  show  that  the  conduct 
of  the  appellants  or  their  grantors  has  been  in 
any  way  influenced  by  the  plats  or  the  unan- 
thorized  selections  and oerdflcates.  They  knew 
or  ought  to  have  known  that  the  reservation 
was  confined  to  the  river  lands,  and  that  the 
branch  was  not  the  river.  Hence  the  raaerva- 
tion  is  to  have  effect  according  to  its  terms,  and 
not  according  to  any  mistaken  interpretatioB 
which  may  at  some  time  have  been  given  toil 
We  find  no  errvr  in  thereeord,  and  tk$  jvig- 
ment  u  affirmed. 

True  copy.   Test:  __ 

James  H.  McKeoney,  Qerk,  Sup.  Court,  D.&. 


EDWAKD  L.  KKYES,  Appt., 

e. 

XJNITED  STATES. 

<See  8.  C.,  Beporter's  ed.,  Sas-SM;) 

Eemonal  of  army  officer— power  of  Preiident — 
eourt-marttai,  ttntenee  of. 
•L  The  President  has  the  power  to  supemda  cr 
*  Head  notes  by  Jfr.  JM«oe  BiaiOHiaaiiw 
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lemove  an  oBoer  of  the  annvby  appolntiiiK  anoth- 
er in  Us  place,  by  and  with  tue  advioe  and  oonaent 
of  the  Senate. 

2.  Such  power  was  not  withdrawn  by  the  proTlslon 
la  Motion  5  of  the  Actof  Jidyl8,iaM,ah.,mU8tat. 
at  L.,  82,  now  embodied  in  aecUon  VSA  of  the  Uevlsed 
Statutee,  that  "  No  officer  In  the  military  or  naval 
service  sliall,  in  timeof  peace,  be  dismlned  from 
tervtoe,  except  upon  and  in  pursuance  of  the  aen- 
tenoe  of  a  court-martial  to  that  effect,  or  in  commu- 
tation thereof." 

a.  Where  a  court-martial  has  cogrnlzanoe  of  the 
ohargeemade,  and  baa  Jurisdiction  of  the  person  of 
the  accused,  its  sentence  is  valid,  when  questioned 
collaterally,  althoufrh  irregularities  or  errora  are  al- 
leged to  have  occurred  in  its  proceedings,  in  that 
tM  prosecutor  was  a  member  of  the  court  and  a 
witness  on  the  trial.  ^  ^      ^ 

i.  No  opinion  is  expressed  as  to  the  propriety  of 
such  proceedings. 

[No.  114.] 
Submitted  Not.  IS,  1883.  Decided  Not.  S6, 188S. 

APPEAL  from  the  Court  of  Claims. 
The  history  and  facts  of  the  case  appear 
in  the  opinion  of  the  court. 

Jfeur*.  James  Coleman  and  Matt.  H.  Oat' 
perUer,  for  appellant: 

It  is  well  settled  that  courts-martial  are  courts 
of  limited  and  special  jurisdiction,  and  it  is  es- 
sential to  their  validity  that  it  shoiUd  be  affirm- 
atively shown  thatthe^  acted  upon  a  case  clear- 
ly -withjn  their  jurisdiction,  and  that  their  pro- 
ceedings were  strictly  regular.  No  presump- 
tion can  be  indulged  in  favor  of  the  validity  of 
the  judgment  of  such  a  court,  and  its  judgment 
is  everywhere  treated  as  a  nullity,  unless  the 
record  affirmatively  shows  both  jurisdiction  and 
regularity  of  proceedinjts. 

3  GreenL  Ev.,  sec.  470;  Duffidd  v.  Smith,  8 
Sere.  &R.,  690;5roo*»v.  Adams,  11  Pick.,  441; 
Miltt  V.  Martin,  19  Johns.,  7;  Brooke  v.  Davit, 
17  Pick.,  148;  Jonet  v.  Beed,  1  Johns.  Cas.,aO, 
and  cases  cited;  1  Ops.  Attys-Oen.,  177,  Op.  <^ 
Atty-Gen.  iJu«A;  Sheldon  v.  Sill,  8  How.,  441; 
State  V.  Oachenheimer,  80  lad. ,  68;  State  v.  My, 
43  Ala.,  668;  S.  &.  Co.  v.  Shultz,  31  Ind.,  160. 

Courts  of  limited  and  special  jurisdiction  must 
observe  all  the  principles  of  the  common  law, 
except  in  so  far  as  special  statutes  have  imposed 
a  different  rule  for  such  courts. 

3  Greenl.  Ev.,  sec.  460;  Adye,  Courts-Martial, 
45;  Benet,  Courts-Martial,  244;  DeHart,  Milita- 
ry Law,  322;  Mustratet  Oaae,  2  MacArth.,  158; 
Simmons,  Courts-Martial,  485-487. 

An  officer,  preferring  cliarges  and  being  the 
only  witness  to  establish  the  same,  cannot  sit 
as  a  judge  for  the  trial  of  such  charges,  and  pass 
upon  the  weight  and  effect  of  his  own  testimony. 

Hickman,  L.  and  P.  of  Naval  Courts-Mar- 
tial, 246,  ch.l,  p.  18;  DeHart,  Militanr  Law,  122, 
123;  Harwood,Naval  Courts-Martial,  21;  Benet, 
Courts-Martial,  19;  Scott, Mililary  Law,  sec. 684; 
Simmons,  Courts-Martial,  223;  Queen  v.  Jue- 
ticet  of  Hertfordshire,  6  Q.  B.,753;  Broom,  Leg. 
Max.,4th  ed.,  119-122;  Stoclneell  v.  White  Lake, 
23  Mich.,  341;  3  Chit.  Pr.,  9;  Sigoumey  v.  S»- 
itjy,  21  Pick. ,  101 ;  David  CotfU,  Appt. ,  5  Pick. , 
432;Offln  v.  Cottle,Q  Pick.  ,287;  Brooks  y.Adami, 
11  Pick.,  441;  Brooks  v.  Davit,  17 Pick.,  149. 

It  is  a  proposition  that  may  be  laid  down 
without  qiialiflcation,  that  consent  cannot  con- 
fer turisdjction. 

Mordceai\.  Lindtey  19  How.,  199  (60  U.  8., 
XV.,  624);  Montgomery  v.  Anderson,  21  How., 
888  (68  U.  a,  XYL,  160);  Walker  v.  Kynett,  32 
Iowa,  624;  Biee  t.  State,  8  Kan.  ,142;  Lindsey  v. 
MeOtettand,  1  Bibb,  262;  Bent  v.  Qranet,  8 
109  U.S. 


McCord,  380;  Foleyy.  People,  Breese,  81;  FaOt- 
enburgh  v.  Cramer,  Coxe,81 ;  Parker  v.  Munday, 
Coxe,  10;Batlanee  v.  Forsyth,  31  How..  889  (62 
U.S.,  XVI.,  1*J);  Jaekson\.  Ashton,  8Pet  ,148; 
B.  B.Oo.Y.Campbea,6ZUo.,  585;  Statev.  Judge, 
21  La,  Ann.,258;  Peoplev.  Caneemi,  7  Abb.  Pr., 
Zn, Dodsony.8eoggi,47TAo.,2^;  Conefv.  Ward, 
47 Mo.,  289;  JVoerov.  Oragin,9JXa.,414:;Datit 
V.  Packard,  7  Pet.,  376;  Loie  v.  Biee,  8  Johns., 
409;  Olaytomr.PerDun,  13  Johns., 318; .fiaieonJ* 
V.  Bussell,  21  Wend.,  68;  Sigowmey  v.  SibUy,  21 
Rck.,  101. 

Confession  of  guilt  does  not  estop  the  accused 
from  questioning  the  jurisdiction  of  the  court. 

Dufflcld  V.  timiih,  8  Serg.  &.  R.  690;  Peacock 
V.  Bell,  1  Saund.,73;  Tumerr.  Bo»A,4DalL,ll; 
Perkinv.  Proctor,  2  Wils.,  385;  Higginton  v. 
Martin,  1  Freem.,  332;  2  Mod.,  29;Bull.  N.  P., 
83;  10  Coke,  51;  The  MarsluUsea  Case,  \Q  Coke, 
68;  Oakley  v.  Atpinwall,  8  N.  Y.,  647,  and  cases 
cited. 

Mr.  William  A.  Manry,  Asst.  Atty-Qen., 
for  appellee: 

A  brief  was  also  filed  in  the  case  in  January, 
1881,  by  Messrs.  Chat.  Devent,  Atty-Oen.,  aud 
George  C.  Wing. 

Jurisdiction  attached  to  the  conrt  as  it  was 
constituted,  and  every  tiling  done  within  the 
power  of  that  jorisolction,  when  collaterally 
questioned,  most  be  held  conclusive. 

Comett  V.  Williamt,  20  WaU.,  260  (87  U.  8. 
XXn.,  259). 

When  the  only  witness  is  a  judge,  the  pro- 
priety and  duty  of  testifying  is  unquestioned. 

Greenl.  Ev.,  sec.. 487. 

The  text  writers  unite  in  this  doctrine. 

2MacArthur,89;  Maltby,  48;  2  Hawk.,46,617; 
Kennedy,  109;  Hughes,83;Tyler,270;  Simmons, 
804;  McComb.,  sec.  139;  Ives,  888. 

Mr.  Juttiee  Blatehford  delivered  the  opin- 
ion of  the  court : 

The  appellant  brought  a  suit  against  the 
United  States,  in  the  Court  of  Claims,  on  the  3d 
of  February,  1880,  claiming  to  recover  the  sum 
of  $4,286.36,for  his  pay  as  a  second  lieutenant 
in  the  5th  Regiment  of  Cavalry,  in  the  Army  of 
the  United  States,  from  the  38th  of  April,  1877. 
That  court  dismissed  his  petition,  on  the  follow- 
ing facts  found  by  it :  in  February,  1877,  tlie 
appellant  was  triea  on  four  charges  and  specifi- 
cations, before  a  general  court-martial  com- 
p<Med  of  ten  officers.  One  of  them.  Colonel 
Mei-ritt,  was  the  Colonel  of  the  5th  Cavalry. 
They  were  all  present.  The  appellant  being 
before  the  court,  and  the  order  appointing  it 
being  rend,  he  was  asked  if  he  had  any  objection 
to  any  member  of  the  court  present,  named  in 
the  order,  to  which  he  replied  in  the  negative. 
Tlie  oaths  were  then  adnunistered  to  the  mem- 
bers of  the  court  in  tlie  presence  of  the  appel- 
lant. The  first  three  of  the  charges  and  specifi- 
cationswere  preferred  by  theLieu  tenant-Colonel 
of  the  5th  Cavalry  and  the  fourth  by  Colonel 
Merritt.  The  appellant  was  represented  by 
counsel  of  his  own  selection.  He  pleaded,  not 
guilty.  Colonel  Merritt  was  sworn  as  a  witness 
on  the  part  of  the  Government,  and  gave  testi- 
mony in  support  of  the  charge  and  specifications 
preferred  by  him,  but  gave  no  testimony  in  re- 
gard to  the  other  charges  and  specifications. 
The  day  after  the  appellant  pleaded,  not  guilty, 
he  withdrew,  by  leave  of  the  court,  his  plea  of 
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not  guilty  to  the  second  charge  and  it8Bpeciflca-  on 
tions,  and  entered  a  plea  of,  guilty,  thereto,  io ' 
Colonel  Merritt  continued  to  sit  asamembei  of     ' 
the  court  throughout  the  trial,  and  particii«ted  nu 
in  reDderiae  the  final  judgment    At  the  close  ut 
of  the  evidence,  the  appellant  suhmitted,  in  lai 
writing,  a  statement  of  his  defense,  which  was  in 
read  to  the  court.  It  contained  no  objectioD  or  cv 
reference  to  the  participation  of  Colonel  Herritt  m 
in  the  trial,  as  a  member  of  the  court,  or  to  bis  in 
having  been  so  sworn  and  examined  as  a  witness  P 
on  behalf  of  the  Oovemment.  The  court  found  C 
the  appellant  guilty  of  all  the  charges  and  spec- 
ificatiotts  and  sentenced  him  to  be  dismissed 
from  the  service.    The  proceedings,  findings 
and  sentence  of  the  court  were  approved  bv  the  v 
President  of  the  United  States,  who  ordered  e 
that  the  sentence  should  take  effect  on  the  28th  |  G 
of  April,  1877.   On  the  27th  of  June,  1877,  the 
Senate  not  being  in  session,  the  President  ap-  i 
pointed  Henry  J.  Goldman  to  be  a  second  lieu-  t 
tenant  in  the  6th  Regiment  of  Cavalry  and,  on 
the  15th  of  October,  1877,  he  nominated  Gold- 
man to  the  Senate  for  appointment  as  second 
lieutenant  in  said  regiment,  in  the  place  of  the 
appellant,  dismissed,  to  date  from  June  15, 
1877.  The  Senate  advised  and  consented  to  the 
appointment  of  Goldman,  and  be  was  accord- 
ingly commissioned  and  still  holds  the  office  of 
such  second  lieutenant. 

So  far  as  regards  the  time  after  June  15,1877, 
the  fact  that  Goldman  was  appointed  by  the 
President,  by  and  with  the  advice  and  consent 
of  the  Senate,  a  second  lieutenant  in  the  5th 
Cavalry,  in  the  place  of  .the  ai>pellant,  from 
June  15, 1877,  and  was  commissioned  as  such, 
and  accepted  and  held  the  appointment,  ia  a  bar 
to  the  smt  of  the  appellant.  It  was  held  by  this 
court,  in  Blalai  v.  U.  8.,  103  U.  S.,  227  [XXVI., 
462],  that  the  President  has  the  power  to  super- 
sede or  remove  an  oflScer  of  the  army  by  the  ap- 
pointment of  anotherin  hisplace,by  and  with  the 
advice  and  consent  of  the  Senate,  and  that  sucb 
power  was  not  withdrawn  by  the  provision  ii 
section  6  of  the  Act  of  July  18,  1866,  ch.  176, 1^ 
Stat,  at  L.,  92,  now  embodied  in  section  1229  ol 
the  Revised  Statutes,  that  "  No  officer  in  thi 
military  or  naval  service  shall,  in  time  of  peace 
be  dismissed  from  service,  except  upon  and  ii 
pursuance  of  the  sentence  pf  a  court-martial  t 
that  effect,  or  in  commutation  thereof."  It  wti 
held  that  this  provision  did  not  restrict  tti 
power  of  the  President,  by  and  with  the  advic 
and  consent  of  the  Senate,  to  displace  officers  < 
the  army  or  navy,  by  the  appointment  of  othe 
in  their  places. 

In  regard  to  the  rest  of  the  time  covered  1 
the  suit,  it  becomes  necessary  to  decide  t1 
question  raised  as  to  the  validity  of  the  sen  ten 
of  the  court-martial.  It  is  contended  for  the  a 
{>ellant  that  the  court-martial  had  no  juriad 
tion  to  try  him  ;  that  the  fact  that  he  made 
objection  to  any  nuember  of  the  court  yras  no 
consent  upon  his  part  which  conferred  jurisd 
tion  on  the  court-martial ;  and  that  the  fact  tl 
Colonel  Merritt  was  prosecutor,  witness  a 
judge  rendered  the  proceedings  of  the  oo\ 
martial  void.  The  position  is  taken  that, 
though  there  is  no  statute  or  regulation  ■wh 
forbids  what  was  done  in  this  case,  the  aente; 
of  a  court-martial  in  which  one  of  the  judg« 
prosecutor  and  witness  is  absolutely  void,  i 
that  neither  what  the  appellant  said  nor  -wha 
956 
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tew  aftenraids  broosht  ocalnst  it  by  one  who  haa 
purchased  aaoh  bon«  for  yalue.  In  good  faitb  and 
without  obeerving  the  omlaslon,  to  recover  Interest 
on  tiie  bonds,  a  court  of  equity,  at  Us  suit,  will  de- 
eiee  that  the  trands  be  held  as  valid  as  If  actually 
sealed  before  being  issued  and  will  restrain  the  set- 
ting up  of  the  want  of  seals  in  the  action  at  law. 

2.  A  bill  in  equity  in  the  Clrouit  Court  of  the  Unit- 
ed States  against  a  town  in  one  State  by  a  citizen  of 
another,  for  relief  against  the  accidental  omission 
of  seals  from  bonds  of  the  defendant,  payable  to 
bearer,  and  held  by  the  plaintiff,  some  of  which  are 
owned  by  lilm,  and  oihors  of  wmch  are  owned  In 
different  amounts,  part  by  citizens  of  the  State  In 
which  the  tpwn  is,  ami  pnit  by  citizens  of  other 
States,  and  have  been  ti-an^terrcd  to  him  by  the  real 
owners  for  the  mere  purpose  of  being^  Hiieil,  ehoiild 
be  dlsmined,  under  the  Act  of  March  3,  I.ht'i,  ch.  137, 
section  S,  so  far  as  regards  all  bonds  held  by  citizens 
of  the  same  State  as  tlie  defendant,  and  bonds  held 
by  a  citizen  of  another  State  to  a  less  amount  than 
SSDOl 

[Nos.  96,  97.] 

Artfued  Nvt.  7, 8, 188S.  Deeided  Nov.  te,  188S. 

APPEALS  from theCircuitCourtofthe Unit- 
ed Stales  for  the  District  of  New  Jersey. 

The  histoiy  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

Metm.  Alwak  A.  Clark  and  Thomas  S. 
UcCarter,  for  appellanta. 

Mr.  Henry  C.  Pitney,  for  Stebbins,  ap- 
pellee. 

Mr.  Cortlandt  Parker,  for  Morrison  tt 
4il.,  appeUees. 

Mr.  Jiutiee  Gray  delivered  the  opinion  of  the 
court: 

These  are  appeals  by  a  Township  in  New  Jer- 
ee.v  from  decrees  of  tne  Circuit  Court  of  the 
United  States  for  the  District  of  New  Jersey, 
upon  bills  in  ecjuity  by  the  appellees  for  relief 
aj^inst  the  accidental  omission  of  seals  on  its 
bonds.  The  facts,  appearing  by  the  record,  are 
as  follows: 

By  the  general  laws  of  New  Jersey,  the  in- 
liabitanU  of  each  township  of  the  State  are  a 
body  ix>litic  and  corporate,  by  the  name  of  "The 

Inhabitants  of  the  township  of in  the 

county  of ."    B.  8.  of  N.  J.  of  1877, 

1191. 

On  the  9th  of  April,  1868,  the  Legislature  of 
New  Jersey  passed  a  statute  entitled  "  An  Act 
to  Authorize  Certain  Towns  in  the  Counties  of 
Somerset,  Morris,  Essex  and  Union,  to  Issue 
Bonds  and  Take  Stock  in  the  Passaic  Valley  and 
Peapack  Railroad  Company,"  the  Ist  section 
of  which  directed  the  circuit  court  of  either  of 
tboee  counties,  on  the  ai)plication  of  twdve  or 
more  freeholders  and  residents  of  any  township 
therein,  situated  along  the  route  of  the  railroad, 
to  ^point  three  "commissioners  for  such  town- 
«hip  to  carry  into  effect  the  purposes  and  pro- 
visions of  tUs.  Act "  The  next  two  sections  are 
as  follows: 

"  Sec.  2.  It  shall  be  lawful  for  said  commis- 
sioners to  borrow,  on  the  faith  and  credit  of  their 
respective  townships,  such  sum  of  money,  not 
exceeding  ten  per  centum  of  the  valuation  of  the 
real  estate  and  landed  property  of  such  town- 
ship, to  be  ascertained  by  the  assessment  rolls 
thereof  respectively  for  tiie  year  eighteen  hun- 
dred and  sixty-seven,  for  a  term  not  exceeding 
twenty-five  years,  at  a  rate  of  interest  not  ex- 
ceeding seven  per  centum  per  annum,  payabAs 
senu-annaally,  and  to  execute  bonds  therefor, 
under  their  bands  and  seals  respectively;  the 
bonds  so  to  be  executed  may  be  in  such  sums  and 
109  U.  8.  U.  S..  Book  27. 


payable  at  such  times  and  places,  as  the  said 
commissioners  and  their  successors  may  deem 
expedient;  but  no  such  debt  shall  be  contracted 
or  bonds  issued  by  said  commissioners  of  or  for 
either  of  said  townships,  until  the  written  con- 
sent shall  have  been  obtained  of  the  majority  of 
the  taxpayers  of  such  township,  or  their  legal 
representatives,  appearing  upon  the  last  assess- 
ment roll,  as  shall  represent  a  majority  of  the 
landed  property  of  such  township  (including 
lands  owned  by  non-residents)  appearing  upon 
the  last  assesstnent  roU  of  su(di  township;  such 
consent  shall  state  theamountof  money  author- 
ized to  be  raised  in  such  township,  and  that  the 
same  ia  to  be  invested  in  the  stock  of  the  said 
railroad  company,  and  the  signatures  shall  be 
proved  by  one  or  more  of  the  commissioners; 
the  fact  that  the  persons  signing  such  consent 
are  a  majority  of  the  taxpayers  of  such  town- 
ship and  represent  a  majonty  of  the  real  prop- 
erty of  sucn  township  shall  be  proved  by  the 
affidavit  of  the  assessor  of  such  township,  in- 
dorsed  upon  or  annexed  to  such  written  consent, 
and  the  assessor  of  such  township  is  hereby  re- 
quired to  perform  such  service;  such  consent 
and  affidavit  shall  be  filed  in  the  office  of  the 
clerk  of  the  county  in  which  such  township  is 
situated,  and  a  certified  copy  thereof  in  the  town 
clerk's  oflice  of  such  township,  and  the  same  or 
a  certified  copy  thereof  shall  be  evidence  of  the 
facts  therein  contauied,  and  received  as  evidence 
in  any  court  in  this  State,  and  before  any  judge 
or  justice  thereof. 

Sec  8.  The  said  commissioners  authorized 
by  this  Act  may,  in  their  discretion,  dispose  of 
such  bonds,  or  any  part  thereof,  to  such  per- 
sons or  corporations  and  upon  such  terms  as 
they  shall  deem  most  advantageous  for  their 
said  townsliip,  but  not  for  less  than  par;  and 
the  money  that  shall  be  raised  by  any  loan  or 
sale  of  bonds  shall'  be  invested  in  the  stock  of 
said  railroad  comply  for  the  purpose  of  build- 
ing the  aforesaid  railroad,  and  said  money  shall 
be  applied  and  used  in  the  construction  of  said 
railroad,  its  buildings,  equipment  and  neces- 
saiy  appurtenances,  and  for  no  other  purpose; 
the  commissioners  respectively,  in  the  corporate 
name  of  each  of  their  said  townships,  shall  sub- 
scribe for  and  purchase  stock  in  said  railroad 
company,  to  the  amoimt  they  may  have  sever- 
ally borrowed  as  aforesaid;  and  by  virtue  of 
such  subscription  or  purchase  of  stock,  upon 
receiving  certificates  for  the  amount  of  said 
stock  so  subscribed  for  or  purchased  by  them, 
the  said  townships  shall  acquire  all  the  rights 
and  privileges  respectively  of  other  stockhold- 
ers of  said  company,  and  it  shall  be  lawful  for 
the  commisiouers  provided  for  in  this  Act,  or 
either  of  them  with  the  consent  of  the  others, 
or  a  majority  of  the  said  commissioners,  to  par- 
ticipate m  and  to  act  in  all  the  regular  and  legally 
authorized  meetings  of  the  stockholders,  and 
either  of  them  may  act  as  director  of  said  com- 
pany if  he  shall  be  duly  elected  as  such." 

By  section  4,  the  commissionera  were  direct- 
ed to  report  annu^y  to  the  township  commit- 
tee Uie  amount  required  for  the  next  year  to  pay 
the  interest  or  princii>al  of  the  bonds,  and  to  ap- 
ply in  payment  thereof  the  dividends  on  the 
stock  subscribed  or  purchased  for  the  town- 
ship; and  any  deficiency  was  to  be  assessed  and 
levied  upon  the  landed  property  of  the  town- 
ship, like  other  taxes.    By  section  6,  the  rail- 


60 


9fi7 


Digitized  by 


Google 


841-856 


SxTFBEMK  Court  ur  th£  Unitbd  States. 


Oct.  Tdui, 


road  company  might  agree  with  the  commis- 
sioners, "  in  behalf  of  their  respective  town- 
ships," to  par  the  interest  accruing  "on  the 
bonds  issued  by  such  townsliipe,"  for  tliree  years 
or  until  the  railroad  should  be  completed  and 
earning  sulflcient  to  pay  dividends  equal  to  the 
interest.  By  section  6,  the  commissioners 
might,  after  acquiring  stock,  exchange  it  for 
bonds  issued  and  cancel  the  bonds  so  received; 
or  they  might,  with  such  consent  as  mentioned 
in  section  2,  sell  the  stock  for  cash  at  public 
sale,  and  apply  the  proceeds  to  the  pvtrchaae  or 
redemption  of  the  bonds.  And  by  section  7, 
at  the  end  of  twenty-five  years,  the  sum  due  for 
principal  and  interest  on  the  bonds,  as  reported 
by  the  commissioners,  was  to  be  assessed  and 
levied  on  the  landed  property." 

By  section  0,  die  comnuBBionersI  were  re- 
ouired,  before  entering  upon  the  discharge  of 
their  duties,  to  give  bond  to  the  township, with 
sureties  approved  by  the  township  committee 
or  by  the  the  judge  of  the  county  court  By 
section  11,  their  pay  and  disbursements  were  to 
be  "  audited  and  paid  by  the  township  com- 
mittee, the  same  as  other  township  expenses." 
By  section  12,  the  commissioners  in  each  town- 
ship were  to  "constitute  a  board  to  act  for  their 
said  townships  respectively."  And  by  section 
14,  all  bonds  issued  were  required  to  be  regis- 
tered in  the  office  of  the  county  clerk,  and  the 
words  "  registered  in  the  countv  clerk's  office  " 
be  printed  or  written  across  the  face  of  each 
bond,  attested  by  the  signature  of  the  county 
clerk,  "  and  no  bond  shall  be  valid  unless  so 
registered." 

Commissioners  for  the  Township  of  Bernards 
in  the  County  of  Somerset  were  appointed,  and 
gave  bond  to  the  township,  according  to  sec- 
tions 1,  0.  On  the  17th  of  December,  1868, 
they  filed  in  the  county  clerk's  office  the  writ- 
ten consent  of  a  number  of  taxpayers,  not  be- 
ing a  majority  of  all  the  taxpayers  in  the  town- 
ship, hut  being  a  majority  in  number  and  value 
of  the  owners  of  real  estate  therein;  with  an 
affidavit  of  one  of  the  commissioners  to  the  sig- 
natures; and  an  affidavit  of  the  assessor  that  the 
signers  were  a  majority  of  the  taxpayers  of  the 
township  and  represented  a  majority  of  the  real 
..property  of  the  township,  and  also  that  they 
were  a  majority  of  the  taxpayers  of  the  town- 
ship appearing  upon  its  assessment  roU  for  1867, 
or  then-  legal  representatives,  and  represented  a 
a  majority  of  the  landed  property  of  the  town- 
ship appearing  upon  that  assessment  roll. 

In  the  same  month  of  December,  1868,  the 
commissioners  subscribed  in  behalf  of  the  town- 
ship, for  stock  in  the  railroad  company,  of  the 
value  of  $127,000,  which  did  not  exceed  ten  per 
cent  of  the  assessed  valuation  of  the  landed 
property  of  the  township  in  1867;  and  caused 
bonds  of  the  township  to  an  equal  amount  to 
be  printed  in  the  form  hereinafter  set  forth; 
and  made  an  arrangement  with  the  railroad 
company  to  exchange  the  bonds  of  the  town- 
ship for  stock  in  the  company,  and  to  deliver 
the  bonds  to  the  company  in  installments,  as 
calls  for  payments  on  subscriptions  were  made, 
and  as  the  work  on  the  rauroad  progressed. 
The  railroad  was  afterwards  built  and  put  in 
operation  through  the  town;  and  the  commis- 
sioners issued  to  the  railroad  company,  in  ex- 
change for  stock,  instruments  to  the  amount 
aforesaid,  in  the  form  of  bonds,  of  the  denom- 
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Inatlons  of  $1,000,  |600  and  $100  req[>ectlTely,. 
si^ed  by  tiie  commissioners,  but  not  aeilM. 
with  .int^«8t  coupons  annexed.  The  farm  at 
the  bonds  and  of  the  coupons  were  as  toOom: 
"No.  United  States  of  America.  tSOO. 
Township  of  Bernards,  Somerset  Coun^,  State- 
of  New  Jersey. 
The  Inhabitants  of  the  Towuship  of  Bemvils 
in  the  County  of  Somerset  acknowledge  them- 
selves to  owe  to  beater  $600,  which  sum  tbef 
promise  to  pay  the  holder  hereof,  at  the  Amen- 
can  Exchange  National  Bank  in  the  City  of  Neir 
York,  twenty-three  years  after  the^date  bereoi, 
and  interest  thereon  at  the  rate  of  aeven  per 
cent  per  annum,  payable  semi-annually,  oa  the 
first  days  of  July  and  January  in  each  year,  no- 
til  the  said  principal  sum  shall  be  paid,  on  the 
presentation  of  the  annexed  interest  coupons  at 
the  said  bank. 

This  bond  is  one  of  a  series  of  like  tenw, 
amounting  in  the  whole  to  the  sum  of  one  hun- 
dred and  twenty-seven  thousand  dollars,  issoed 
on  the  faith  ana  credit  of  said  township  in  pnr- 
suance  of  an  Act  entitled  'An  Act  to  Authcmze 
Certain  Towns  in  the  Counties  of  Somenet, 
Morris,  Essex  and  Union  to  Issue  Bonds  and 
Take  Stock  in  the  Passaic  Valley  and  Peanek 
RaUroad  Companv,'  approved  April  9, 1868. 

In  testimony  whereof  the  undersigned,  cmd- 
missioners  of  the  said  Township  of  Benurdsin 
the  County  of  Somerset  to  carry  into  effect  the 
purposes  and  provisions  of  the  said  Act,  duly 
appointed, commissioned  and  sworn,  have  hoe- 
unto  set  our  hands  and  seals  the  ttret  day  of 
January  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  aixly-nine. 

John  H.  Anderson, 
John  Ouerin, 
Oliver  R.  Steele. 

OmHRMStOMn. 

Registered  in  the  county  deik's  c^ce. 
William  Ross,  Jr., 
Gountg  Clerk. 

$17.60.  The  Inhabitants  of  the  Township*^ 
B€Tnards  In  the  Ooonty  of  Somerset  will  par 
the  bearer,  at  the  Amercan  Krnhange  Natimu 
Bank  in  the  City  of  New  YoA,  sevaiteen  A\ 
dollars,  on  the  iirst  day  of  January,  1889,  for 
six  months'  interest  on  bond  No. 

John  H.  Anderscm, 
John  Guerin, 
Oliver  R.  Stede. 

Cantmimionen.' 

One  fifth  of  the  whole  amount  of  bonds  was 
signed  by  the  commissioners  and  deliva«d  to 
the  railroad  company  on  the  16th  of  January, 
1809,  was  registered  on  the  18th  of  the  same 
month,  and  was  afterwards  put  in  circnlatipit 
by  the  company.  U{>on  a  bill  filed  Inr  certain 
taxpayers  oi  an  adjoining  township  in  the  miag 
of  1869,  the  Court  of  Chancery  of  New  Jersey 
restrained  the  issue  of  like  bmids,  for  want  of 
the  consent  of  a  majority  of  all  the  tazpayen  of 
the  township.  Lane  v.  Sehomp,  6  C.  £.  Oreen, 
83.  The  commissioners  thereupon  obtained, 
and  filed  in  the  county  clerk's  office  on  the  Irt 
of  September,  18W,  the  written  conseDt  of  other 
taxpayers,  which,  with  those  whose  conaeBi 
had  been  previously  filed,  constituted  a  nud- 
ity of  all  the  taxpayers  in  the  township,  with 
similar  affidavits  of  commissioner  and  aasenor. 
and  the  remaining  four  fifthsofUie  bonds  mre 
afterwards  issued  and  registered  and  pot  is 
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drcolation.  Of  the  bonds  in  controversy,  some 
were  issued  before  and  some  after  the  1st  of 
6«ptember,  1889. 

The  commissioners  intended  to  issue  and  sup- 
posed that  they  had  issued  perfect  bonds,  and 
their  failure  to  affix  their  seals  to  the  bonds  was 
by  oversight  and  mistake.  The  bonds  were 
porchasedby  the  present  owners  in  good  faith, 
ID  open  market,  for  the  then  market  price  of 
from  dghty-tive  to  a  hundred  cents  on  a  dollar, 
and  wiuout  observing  tliat  I  hey  had  no  seals. 

Cyrus  Curti8,a  citizen  of  New  York  (of  whom 
the  appellee  in  the  first  case  is  the  executor), 
held  and  owned  such  bonds  to  the  amount  of 
|3,000;  and  held  like  bonds  to  the  amount  of 
13,000,  owned  by  other  citizens  of  New  York, 
ht  amounts  varying  fromf  1,800  to  $600  eacb.ex- 
cept  that  one  owned  only  $200,  and  delivered  by 
them  to  him  solely  for  the  purpose  of  bringing 
suit  on  the  coupons;  and  also  held  coupons  past 
due  and  impaid  upon  like  bonds  to  the  amount 
of  $18,600,  owned  by  citizens  of  New  Jersey, 
who  had  assigned  those  coupons  to  him  for  the 
sole  purpose  of  collecting  the  amount  thereof. 
Thomas  H.  Morrison  and  Gkirdner  S.  Hutch- 
inson, citizens  of  New  York  (the  appellees  in 
the  second  case),  held  and  owned  such  bonds  to 
the  amount  of  flO.OOO;  and  also  held  like  bonds 
to  the  amount  of  $12,000,  owned  by  other  per- 
sons, citizens  of  New  York  or  Pennsylvania,  in 
amounts  varying  from  $6,000  to  |500  each,  as 
well  as  bonds  to  the  amount  of  $5,100,  owned 
by  citizens  of  New  Jersey,  all  which  bonds  had 
been  transferred  to  them  by  the  owners  for  the 
mere  purpose  of  collecting  the  unpaid  coupons 
thereon. 

In  Ajrril,  1874,  actions  of  debt  were  brought 
by  Curtis,  and  by  Morrison  and  Hutchinson, 
against  the  township,  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  New  Jersey, 
to  recover  the  amount  of  tmpaid  coupons  for 
three  years'  interest  on  all  the  bonds  so  held  by 
the  plaintiffs;  to  which  the  township  plcad(d 
that  the  bonds  were  not  sealed  by  the  commis- 
sioners. 

The  plaintiffs  in  each  of  those  actions  there- 
upon, in  the  spring  of  1876,  after  requesting  the 
two  surviving  commissioners  (the  third  having 
died  meanwhile)  to  affix  their  seals  to  the  bonds, 
-which  they  declined  to  do  unless  by  order  of 
some  court  of  competent  jurisdiction,  filed  a 
bin  in  equity  in  the  same  court,  praying  for  a 
reformation  of  the  bonds;  for  an  order  that  tiie 
surviving  commissioners  affix  seals  opposite  the 
sd^natores;  for  a  decree  that  the  bonds  should  be 
deemed  and  taken  to  be  as  valid  and  effectual 
in  law  88  if  they  had  been  in  fact  sealed  by  the 
commissioners  before  being  issued;  for  a  per- 
petual injunction  f^inst  the  setting  up  of  the 
want  of  seals  as  a  defense  in  the  action  already 
brought,  or  in  any  future  action  by  the  plaint- 
iffs to  recover  principal  or  interest,  due  or  to 
grow  due,  on  the  bonds;  and  for  further  relief. 
Oemurrers  to  the  bills  were  interposed  and  over- 
ruled; answers  and  replications  were  filed,  and 
a  bearing  was  had  upon  pleadings  and  proofs. 
At  the  hearing  it  was  objected  in  behalf  of 
the  township,  that  the  plainufFs,  if  entitled  to 
any  relief,  could  maintain  their  bills  so  far  only 
OS  concerned  the  bonds  that  were  both  owned 
and  held  by  them,  and  not  as  regarded  the  bonds 
o^nied  by  other  persons.    The  court  overruled 
rfae  objection,  and  entered  a  final  decree  upon 
J.O«  U.  M. 


each  bill  that  the  bonds,  or  writings  in  the  nat- 
ure of  bonds,  therein  described,  be  held  and 
deemed  to  be  as  valid  and  effectual  in  law  as  if 
they  had  been  in  fact  sealed  by  the  commission- 
ers before  being  issued;  and  tiiat  the  township 
be  perpetually  enjoined  from  setting  up  the 
want  or  seals  in  the  action  at  law  already  brought 
or  in  any  action  to  be  thereafter  brought,  upon 
any  of  these  bonds  or  coupons.  From  those 
decrees  the  township  has  appealed  to  this  court. 

It  was  contended  In  behalf  of  the  township 
that  the  bonds  were  void:  First.  Because  they 
were  not  under  the  seals  of  the  commissioners, 
as  required  by  the  statute.  Second.  Because  the 
statute  did  not  authorize  the  issue  of  bonds  with 
annexed  and  detachable  coupons  not  under  seal. 
Third.  Because  the  consent  of  the  taxpayers  to 
the  borrovring  of  money  and  issue  of  the  bonds 
was  obtained  by  fraud.  Fourth.  Because  the 
consent  of  a  majority  of  all  the  taxpayers,  as 
well  as  of  those  who  represented  a  majority  of 
the  landed  property  of  the  township,  was  not 
obtained  before  the  subscription  for  stock  and 
the  issue  of  the  bonds.  Fifth.  Because  the 
bonds  were  issued  by  the  commissioners  direct- 
ly to  the  railroad  corporation  in  exchange  for 
stock,  instead  of  being  sold  or  disposed  of  by 
the  commissioners  and  the  money  thus  obtained 
applied  to  the  purchase  of  stock,  as  required  by 
the  statute. 

In  dealing  with  these  objections,  it  must  be 
borne  in  mind  that  the  cases  before  us  are  not 
actions  at  law  upon  the  bonds  or  coupons,  but 
bills  in  equity  to  restrain  the  township  from  set- 
ting up  the  want  of  seals  in  the  actions  at  law 
heretofore  brought  by  these  plaintiffs  against 
the  township  to  recover  the  amotmt  of  the  cou- 
pons; and  Uie  objections  above  recited  are  to 
be  considered  so  far  only  as  they  affect  the  ques- 
tion whether  the  bills  can  be  maintained. 

It  has  been  settled  upon  fundamental  prin- 
ciples of  eciuity  jurisprudence,  by  many  prece- 
dents of  hi^h  authority,  that  when  the  seal  of  a 
party,  r^uired  to  make  an  instrument  valid 
and  effectual  at  law,  has  been  omitted  by  acci- 
dent or  mistake,  a  court  of  chancery,  in  order 
to  cany  out  his  intention,  will,  at  the  suit  of 
those  who  are  justly  and  equitably  entitled  to 
the  benefit  of  the  instrument,  adjudge  it  to  be 
as  valid  as  if  it  had  been  sealed,  and  will  grant 
relief  accordingly,  either  by  compelling  the  seal 
to  be  affixed  or  by  restraining  the  settmg  up  of 
the  want  of  it  to  defeat  a  recovery  at  law. 
Smith  V.  Athton,  Freem.  Ch.,  808;  S.  C,  Cas. 
t.  Finch,  278;  Goekerdl  v.  CMmeltfii,  1  Rnss. 
&  M.,  418,  424;  Wad»worih-v.  Wendell,  5  Johns. 
Ch.,  224;  MontvilU  v.  SaughUm,  7  Conn.,  548; 
Butland  v.  Paige,  24  Vt.,  181.  See,  also,  Wiser 
V.  Slaehly.  1  Johns.  Ch.,  607;  Oreen  v.  B.  R.Co., 
1  Beasley,  165,  and  2  McCarter,  469;  Brviff  v. 
Parker,  L.  R.,5Eq.,  181. 

By  the  necessary  effect  and  the  verv  terms  of 
the  Statute  of  New  Jersey  of  1888,  the  money 
is  borrowed  on  the  credit  of  the  tovniship,  the 
stock  obtained  by  the  disposal  of  the  bonds  be- 
longs to  the  township  the  bonds  are  issued  on 
bchaU  of  the  township,  and  are  the  bonds  of 
the  township,  and  the  commissioners,  though 
not  elected  by  the  township  but  otherwise  ap- 
pointed as  provided  by  the  statute,  act,  in  issu- 
ing the  bonds  and  in  doing  everything  else  that 
they  are  required  by  the  statute  to  do,  as  the 
agents  of  the  township.    This  view  has  been  af- 
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firmed  by  the  judgment  of  the  Snpieme  Coxirt 
of  New  Jersey,  construing  this  very  statute,  in 
MoTfiim  V.  Uemardi.l  Vroom  [86  N.  J.L.],  219, 
and  by  the  judgment  of  this  court  upon  the  eftect 
of  a  similar  statute  of  New  York  in  Draper  ▼. 
Springport,  104 U.  8.,  601  [XXVL,  818]. 

In  Draper  v.  Spriiigport.  it  was  held  that  the 
mere  fact  that  the  commisaionerB  had  only 
signed,  without  sealing,  the  bonds,  did  not  ex- 
empt tiie  town  from  liability  to  a  purchaser 
thereof  in  good  faith  and  for  valuable  consider- 
ation. And  Mr.  JvMee  Bradley  in  delivering 
Judgment  said:  "  It  Is  apparent  from  the  law 
that  the  substantial  thing  authorized  to  be  done 
on  belialf  of  the  town  was  to  pledge  the  credit 
of  tlie  town  in  aid  of  the  railroad  company  in 
the  constniction  of  its  road.by  subscribing  to  its 
capital  stock  and  issuing  the  obligations  of  the 
town  in  payment  thereof.  The  technical  form 
of  the  obligations  was  a  matter  of  form  rather 
than  of  But)stance.  The  issue  of  bonds  under 
seal,  as  contradistinguished  from  bonds  or  ob- 
ligations without  a  seal,  was  merely  a  directory 
requirement.  The  town,  indeed,  bad  no  seal;  and 
the  individual  seals  of  the  commissioners  would 
have  had  no  legal  efficacy;  for  iho  bonds  were 
not  their  obligations,  but  the  obligations  of  the 
town;  and  their  seals  could  Iiave  added  nothing 
to  the  solemnity  of  the  instruments."  "We  can- 
not agree  with  the  courts  of  the  State  that  the 
form  of  a  seal  was  an  essentia]  part  of  the  trans- 
action." 

It  was  argued  that  the  power  conferred  upon 
the  commissioners  to  issue  bonds  was  a  statu- 
tory power,  defects  in  the  execution  of  which 
could  not  be  supplied  or  relieved  against  in 
equity.  There  is  much  learning  on  this  subject 
in  the  booliB.  But  Mr.  Chance,  upon  a  full  re- 
view of  the  older  cases,  lias  clearly  demonstrated 
that  the  true  ground  upon  which  equity  grants 
relief  is  "The  same  as  that  on  which  it  relieves 
against  the  want  of  livery,  the  want  of  enroll- 
ment, or  any  other  ceremony  required,  either 
at  common  law  or  bj  statute,  but  considered  as 
not  meant  to  be  positively  essential.  The  main 
point  to  be  ascertained,  at  least  with  reference 
to  forms  prescril)ed  by  Act  of  Pai'liament,  is 
whether  the  Legislature  has  attached  a  decisive 
weight  to  the  olwervance  of  the  forms."  Chance, 
Powers,  section  2989.  See,  also,  2  Sugd.  Pow. 
(7th  ed.),  125-129. 

In  Darlington.v.  Pult&n«y,  Cowp.,  260,  267, 
Lard  Mansfield  said  that  the  reason  why  equi- 
ty could  not  relieve  from  defects  in  the  execu- 
tion of  statutory  powers  to  make  leases  was, 
"that  there  is  nothing  to  affect  the  conscience 
of  the  remainderman."  And  in  De  Riemer  v. 
Cantmon,  4  Johns.  Ch.,  85,  where  a  sheriffs 
deed  of  land  sold  by  him  on  execution  omitted, 
by  mistake  in  the  description,  an  important  part 
of  the  estate  advertised  and  intended  to  be  sold 
and  purchased,  and  the  purchaser,  with  the  con- 
sent of  the  judgment  debtors,  took  possession 
of  and  improved  the  whole,  and  afterwards,  at 
their  request,  sold  it  and  conveyed  by  a  like 
description,  all  parties  imderstanding  and  be- 
lieving that  the  whole  was  included  in  both 
deeds,  and  the  price  paid  by  the  second  purchas- 
-  er  being  estimated  on  this  basis,  Clianedior 
Kent,  upon  a  bill  in  equity  filed  by  the  last  pur- 
chaser against  the  debtors,  restrained  them  from 
prosecutmg  suits  brought  against  him  for  the 
recovery  of  the  land  not  included  in  the  de- 
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for  value  fuid  in  good  faith,  it  may  be  availed  1 
of  by  the  township  in  the  actions  at  law  on  the  | 
coupons.  If  these  objections  are  not  of  that 
character,  they  do  not  impair  the  equity  of  the 
purchasers  to  relief  against  the  accidental  omis- 
sion of  the  seals  of  the  commissioners.  The  va- 
lidity of  both  these  objections,  therefore,  may 
be  more  appropriately  determined  in  the  actions 
at  law. 

The  remaining  question  argued  at  the  bar  is 
how  far  the  citizenship  of  the  real  parties  in  in- 
terest, and  the  amount  of  the  claim  of  each, 
should  aSect  the  exercise  of  jurisdiction,  and 
the  extent  of  the  decree. 

The  position  of  the  plaintiSs  is,  that  the  bonds 
and  coupons  being  payable  to  bearer,  they  are 
entitled  to  sue,  at  law  or  in  equity,  on  all  the 
coupons  held  by  them;  that  the  combination  of 
the  holders  of  several  claims  of  moderate 
amount  against  the  same  defendant  for  the  pur- 
pose of  diminishing  and  sharing  the  expense  of 
utigation,  was  entirely  proper,  and  should  be 
encouraged  by  the  court;  that  the  bonds  and 
coupons  owned  as  well  as  held  by  the  plaintiffs, 
and  by  others  not  citizens  of  Kew  Jersey, clear- 
ly brought  the  case  within  the  jurisdiction  'of 
the  court,  and  that  to  deny  to  citizens  of  New 
Jersey  the  right  to  transfer  their  claims  to  the 
plaintiffs  for  the  purpose  of  collection  in  the 
same  suit  would  be  to  discriminate  unjustly  be- 
tween the  citizens  of  New  Jersey  and  the  citi- 
zens of  other  States. 

But,  in  the  matter  of  the  jurisdiction  of  the 
Federal  Court8,the  discrimination  between  suits 
between  citizens  of  the  same  State  and  salts  be- 
tween citizens  of  different  States  is  established 
by  the  Constitution  and  laws  of  the  United 
States.  And  it  has  been  the  constant  effort  of 
Congreos  and  of  this  court  to  prevent  this  dis- 
crimination from  being  evaded  by  bringing  into 
the  Federal  Courts  controversies  between  citi- 
zens of  the  same  State. 

In  the  Judiciary  Act  of  1789,  the  only  express 
provision  to  this  end  was  that  the  circuit  court 
ahould  not  "Have  cognizance  of  any  suit  to  re- 
ooTer  the  contents  of  anv  promissory  note  or 
other  chose  in  action  in  favor  of  an  assignee, 
unless  a  suit  might  have  been  prosecuted  in  such 
court  to  recover  the  said  contents  if  no  assi^- 
ment  had  been  made,  except  in  cases  of  foreign 
bills  of  exchange."  Stat.  September  24,  17^, 
ch.  ao,  see.  11;  1  Stat,  at  L.,  78;  Rev.  Stat.,  sec. 
029,  cL  1.  That  provision  trns  been  held  not  to 
be  restricted  to  actions  at  law,  but  to  include 
bilk  in  equity  to  foreclose  mortgages,  or  to 
compel  the  nieciflc  performance  or  enforce  the 
stipulation  of  contracts.  Sheldon  v.  Sill,  8  Ho w. , 
441;  Gorbin  v.  Black  Bawk  Co.,  106  U.  S.,  650 
rXXVL,  1186]. 

InJB»rn<yv.  BaMmon,  6  WaU.,  S80  [78  U. 
8.,XVni.,82S],  a  bill  in  equity  for  the  partition 
of  real  estate  and  for  an  account  of  rents  and 
profits,  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Maryland,  by  a  citizen  of 
Delaware,  owning  a  share  in  the  estate,  against 
citizens  of  Maryland,  owning  other  shares  there- 
in, and  to  whom  the  owners  of  the  remaining 
shares,  being  citizens  of  the  District  of  Colum- 
tiia,  and  not  of  any  State,  and  therefore  not  au- 
thorized to  sue  in  the  Circuit  Court  of  the  United 
States,  had  conveyed  their  shares  without  con- 
sideration.under  an  agreement  to  reconvey  upon 


request,  and  for  the  sole  purpose  of  giving  ju- 
risdiction to  the  Federal  Courts,  was  dismi^ed, 
because  the  grantors  were  necessary  parties  to 
the  suit,  and  because  their  conveyance,  not 
transferring  their  real  interests,  to  the  other  par- 
ties, was  a  fraud  upon  the  court. 

The  Act  of  March  8, 1876,  ch.  187,  sec.  6,  di- 
rects that  if  "In  any  suit  commenced  in  a  cir- 
cuit court"  it  shall  appear  to  the  satisfaction  of 
the  court,  "at  any  time  after  such  suit  has  been 
brought,"  "that  such  suit  does  not  really  and 
substantially  involve  a  dispute  or'  controversy 
properly  within  the  jurisdiction  of  said  circuit 
court,  or  that  the  parties  to  said  suit  have  been 
improperly  or  collusively  made  or  joined,  either 
as  plaintiffs  or  defendants,  for  the  purpose  of 
creating  a  case  cognizable"  by  the  circuit  court, 
that  court  "shall  proceed  no  further  therein,  but 
shall  dismiss  the  suit,"  and  shall  make  such  or- 
der as  to  costs  as  shall  be  just,  and  its  order  of 
dismissal  shall  be  reviewable  in  this  court  on 
writ  of  error  or  appeal.  18  Stat.  atL.,  pt.  8, 470. 

InTr«WKM7MV.Jft>«toMO,104U.S.,209  [XXVI., 
71&],  decided  by  this  court  since  the  hearing  of 
these  cases  in  the  circuit  court,  an  action  was 
brought  by  Williams,  a  citizen  of  Indiana,  in 
the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Michigan  against  a  town- 
ship in  that  State  and  district,  upon  its  bonds 
payable  to  bearer.  The  action,  as  the  record 
on  file  shows,  was  brought  in  September,  1874, 
about  six  months  before  thepassage  of  the  Act 
of  1875.  It  appeared  tliat  Williams  personally 
owned  only  tiiree  of  the  bonds,  of  $100  each, 
and  that  the  other  bonds  in  suit  had  been  trans- 
ferred to  him  solely  for  the  purpose  of  collection 
with  his  own,  by  the  owners  thereof,  all  of 
whom  were  citizens  of  Michigan,  except  one 
Tobey,  whose  bonds  amounted  to  $800  only, 
and  whose  citizenship  was  not  disclosed  by  the 
record.  The  circuit  court  gave  judgment  for 
the  plaintiff  for  the  amount  of  the  bonds  be- 
lonnng  to  Williams  and  to  Tobey,  and  in  favor 
of  the  township  for  the  remainder.  Upon  a 
writ  of  error  sued  out  by  Williams  to  reverse 
the  judgment  in  favor  of  the  township,  this 
court  held  tbat,  in  obedience  to  the  Act  of  1875, 
the  action  should  be  wholly  dismissed;  because, 
so  far  as  concerned  the  bonds  owned  by  citizens 
of  Michigan,  who  could  not  sue  a  Michigan 
township  in  the  courts  of  the  United  States,  it 
could  not  be  doubted  that  the  transfer  to  the 
plaintiff,  being  colorable  only  and  never  in- 
tended to  change  the  ownership,  was  made  for 
the  purpose  of  "creating  a  cause  cognizable  in 
the  courts  of  the  United  States;"  and,  as  to  the 
bonds  owned  by  Williams  and  by  Tobey,  there 
was  a  collusive  joinder,  because,  when  the  suit 
was  begun,  the  amount  due  to  each  was  less 
tbuan  $500,  and  therefore  insufiScient  to  maintain 
a  suit  in  the  Federal  Courts. 

The  decision  in  Willianu  v.  Nattauia  estab- 
lishes that  the  Circuit  Court  of  the  United 
States  cannot,  since  the  Act  of  1875,  entertain 
a  suit  upon  municipal  bonds  payable  to  bearer, 
the  real  owners  of  which  have  transferred  them 
to  the  plaintiffs  of  record  for  the  sole  purpose  of 
suing  thereon  in  the  courts  of  the  United  States 
for  the  benefit  of  such  owners,  who  could  not 
have  sued  there  in  their  own  names,  either  by 
reason  of  their  being  citizens  of  the  same  State 
as  the  defendant,  or  by  reason  of  theinsufBdent 
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yalue  of  their  claims.  The  principle  of  that  de- 
-cision  is  equally  applicable  to  suits  in  equity  to 
assert  equitable  rights  under  such  bonds. 

It  was  argued  that  these  bills  in  equity  were 
only  auxiliary  to  the  actions  at  law,  which  were 
brought  before  the  passage  of  the  Act  of  1876, 
and  ueref  ore  that  Act  had  no  application.  The 
answer  to  this  is  twofold:    First.     The  bills  in 
equity,  filed  since  the  passage  of  the  Act  are  in- 
dependent suits,  of  broader  aim  than  the  ac- 
tions at  law.     The  actions  at  law  are  to  recover 
the  amount  of  coupons  only;  the  bills  in  equity 
seeic,  not  merely  an  injunction  against  setting 
up  the  defense  of  want  of  seals  in  the  pending 
actions  on  the  coupons,  but  also  a  decree  declar- 
ing that  the  bonds  shall  be  deemed  valid.   Sec- 
ond.   Even  the  actions  at  law,  brought  before 
the  passage  of  the  Act  of  1875,  are  subject,  un- 
der the  adjudication  in  William*  v.  Nottawa,  to 
be  dismissed.in  whole  or  in  part,as  the  facts  may 
require,  in  the  court  in  which  they  are  pending. 
It  follows,  that  these  bills  should  have  been 
dismissed,  so  far  as  recorded  the  bond  for  $200, 
owned  by  a  citizen  oi  New  York  in  the  first 
case,  and  also  as  to  all  the  bonds  owned  by  citi- 
zens of  New  Jersey  in  either  case.    But  no  valid 
objection  has  been  shown  to  the  maintenance  of 
these  billH.so  far  as  regards  those  Iwnds  of  which 
the  plaintiffs  are  the  bearers,  and  which  are  act- 
ually owned,  either  by  themselves  or  by  other 
citizens  of  New  Yorl£  or  Pennsylvania,  to  a  suf- 
ficient amount  by  each  owner  to  sustain  the  ju- 
risdiction of  the  circuit  court.    Thompton  v. 
Perrim  [ante,  208];  ChiekaminoY.  Carpenter 
[ante,  3071;  Cumrt.  v.  BoUes,  94  U.  8.,  104,  109 
[XXIV.,  46, 471;  CromweU  v.  8ae  Co.,  94  U.  8., 
851, 860  [XXrv. ,  195, 2001.    The  decrees  of  the 
circuit  court  must  be  modified  accordingly. 

The  decrees  in  favor  of  the  appellees  being 
reversed  as  to  a  large  part  of  their  claims,  they 
should  pay  costs  in  this  court;  but  as  they  still 
maintiiin  their  bills  as  to  the  rest  of  their  claims, 
they  should  recover  costs  in  the  court  below. 

The  decree*  of  the  Circuit  Court  are  refitted, 
and  tite  eases  remanded  with  directions  to  enter 
decrees  in  eoitformitf/  mt/t  Vtis  opinion. 

Mr.  Justice  Field  took  no  part  in  this  decision. 
True  copy.  Test : 

James  II.  MoEenney,  Clerk,  Sup.  Court,  U.  S. 


KI88A  J.WARNER.Formerly  Rissa  J.Bekrb, 

AKD  MARY  C.  F08TER,  Apple., 

e. 

CONNECTICUT  MUTUAL  LIFE  IN8UE- 

ANCB  COMPANY. 

(See  S.  C,  Beporter'B  ed.,  SST-Sil.) 

Execution  of  a  power  conferred  by  will — mortgag- 
ing estate. 

1.  The  donee  of  a  power  under  a  will  by  dolntr 
a  tliidff  which,  independently  of  the  power,  would 
be  uuKatory,  conclusively  evinces  an  intention  to 
execute  the  power,  and  the  Act,  if  within  the  scope 
of  the  power,  must  be  regarded  as  a  valid  execu- 
tion of  It. 

3.  The  power  to  encumber  an  estate  "  by  way  of 
mortffa8:e  or  trust-deed  or  otherwise,  and  renew  the 
same/*  is  broad  enourh  to  Include  the  renewal  and 
extension  of  an  existing  Inoumbranoe,  as  well  as  the 
creation  of  a  new  one;  althougb  the  power  is  ao- 
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Tbe  agreement  of  extension  was  not  in  exe- 
-cntion  of  the  power. 

CUrtf*  Gaiefi  Coke,17;  Blagge  Y.MiUi,l  Story, 
446;  4  Kent,  885;  Doe  v.  Boake,  2  Bing.,  497; 
SoaJce  V.  Denn,  1  Dow.  &  C,  437;  Nowell  v. 
Jfoake,  2  Bing.,  497;  Denn  v.  Boake,  8  Bing., 
475;  8.  C,  2  Bing.,  497;  Story  Eq.  Jur.,  sec. 
1068  a;  Lewin,  Trusts,  22;  6th  Lend,  ed.,  19;  3 
Kedf. Wills,  469;  Hill,  Trust.,  67; 2  Sugd.  Pow., 
159;  Eldndge  v.  Heard,  106  Mass.,  579. 

In  the  construction  of  wills,  courts  have  man- 
ifested a  solicitude  to  protect  the  interests  of 
heirs,  and  every  fair  intendment  is  made  in  their 
favor.  JK«m«  V.  i7«a»«»ui»,  "VVilles,  141;  ifoe  V. 
Slaekett,  Cowp.,  235;  Areson  v.  Aremn,  8  Den., 
458;  Bender  v.  Deitriek,  7  W.  &  S.,  284;  Lvee  v. 
Jiirru,  79  Pa.,  482;  1  Redf.  Wills,  484,435;  2 
Jarm.  Wills,  741,  Rule  V. 

Mr.  Edward  S.  Isluun,  for  appellee: 

Regarded  merely  as  a  surety,  consent  was  giv- 
«n  to  tbe  extension  by  the  will  of  Mrs.  Beers. 
Ko  other  consent  was  of  any  imix>rtance. 

CyreniuB  was  authorized  to  make  a  contract 
by  which  the  estate  should  be  incumbered,  to 
provide  for  its  liability  on  an  existing  mortga^. 

In  Talker  v.  Small,  6  Sim.,  625,  one  having 
under  a  settlement  a  power  to  raise  £15,000  ''by 
mortgage,  annuity,"  or  "otherwise;"  it  was  held 
h«  might  sell  tbe  estate  for  that  purpose. 

1  Sugd.  Pow.,  614. 

Regiffding  the  case  as  one  merely  of  the  exe- 
cution of  a  power,  there  was  no  defect  in  the 
execution.  1  Lead.  Cas.  in  Eq.,  pt.  1,  pp.  229, 
280,  234.  241;  Ifotet  to  ToUett  v.  TdUt;  Blagge 
▼.  MiUi,  1  Story,  426;  Oer^i  Cote,  6  Coke,  17; 
JfawtOreU  v.  MaundreU,  10  Ves.,  258. 

Under  the  will  of  Maiy  Beers  her  estate  be- 
came no  longer  a  surety  merely,  but  the  prin- 
cipal debtor. 

Mr.Jtutiee  Matthews  delivered  the  opinion 
«f  the  court: 

This  appeal  brings  into  review  a  decree  for 
the  foreclosure  of  a  mortgage,  of  real  estate  and 
sale  of  the  mortgaged  premis^,  and  dismissing 
a  cross-bill  filed  Dv  the  appellants,  praying  that 
tbe  mortgage  might  be  declared  not  to  be  a  lien 
on  the  premises  and  delivered  up  to  be  canceled. 

The  mortgage  in  question  was  dated  Febru- 
ary 24,  1869,  and  was  nude  by  Cyrenius  Beers 
-and  Mary  Beers,  his  wife,  to  secure  payment  of 
a  debt  due  from  the  hasband  to  the  mortgagee, 
according  to  the  terms  of  his  bond,  conditioned 
for  tte  payment  thereof  on  February  24,  1874, 
with  interest  at  the  rate  of  eight  per  cent  per 
annum,  payable  semi-annually.  The  title  to  the 
real  estate  mortgaged  is  recited  in  the  mortgage 
to  be  in  the  wife. 

Hary  Beers  died,  leaving  a  will,  which  was 
duly  admitted  to  probate  in  March,  1872.  It  is 
as  follows: 

"  I,  Mary  Beers,  wife  of  Cyrenius  Beers,  of 
Cbicago,  of  lawful  age  and  sound  mind,  in  view 
of  the  uncertainty  of  human  life,  do  make,  pub- 
lish and  declare  mis  my  last  will  and  testament: 

First.  I  order  all  of  my  debts  to  be  paid,  in- 
cluding tbe  expenses  of  my  funeral  and  last  ill- 
ness. 

Second.  I  give  and  bequeath  to  my  husband, 
Cyrenius  Beers,  all  the  estate,  both  real,  per- 
sonal and  mixed,  of  which  I  die  seised  or  pos- 
ec&sed,  to  be  held  by  him  in  trust  for  the  follow- 
ing uses,  purposes  and  trusts,  and  none  other, 
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that  is  to  say:  to  receive  the  rents,  income  and 
profits  thereof  during  his  life,  with  tlie  remain- 
der to  my  children,  Mary  C.  Foster,  wife  of  Or- 
rington  C.  Foster,  Rissa  J.  Beers  and  Charles 
G.  Beers,  share  and  share  alike  to  them,  their 
heirs  and  assigns  forever. 

But,  provided  that  said  Cyrenius  Beers  may 
incumber  the  same  by  way  of  mortgage  or  trust- 
deed  or  otherwise,  and  renew  the  same,  for  tbe 
purpose  of  raising  money  to  pay  off  any  and  all 
encumbrances  now  on  said  property,  and  which 
trust-deed  or  mortgage  so  made  sh^l  be  as  val- 
id as  though  he  held  an  al}solute  estate  in  said 
property. 

But  provided  further;  that  the  said  Cyrenius 
Beers  may,  in  his  discretion,  during  Ms  life, 
sell  and  d'ispose  of  any  or  all  the  real  estate  of 
which  I  may  die  seised  or  possessed,  as  though 
he  held  an  absolute  estate  m  the  same,  and  out 
of  the  proceeds  pay  any  of  the  incumbrances 
upon  any  of  the  property  of  which  I  may  die 
seized  and  possessed,  and  the  remainder,  over 
and  above  what  may  be  required  to  pay  the  in- 
debtedness upon  said  property,  the  same  being 
now  incumbered,to  re-invest  m  such  way  as  he 
may  see  proper,  and  from  time  to  time  to  sell 
and  re-invest,  such  re-investment  to  continue  to 
be  held  in  trust  the  same  as  the  estate  of  which 
I  may  die  possessed;  that  is  to  say,  the  said 
Cj'renius  Beers  only  to  have  the  use  during  his 
lite  of  said  estate,  with  the  right  of  sale  and  to 
encumber  and  re-invest,the  remainder  after  his 
death  to  go  to  my  children  and  their  heirs  for- 
ever. 

Third.  I  hereby  appoint  said  Cyrenius  Beers 
executor  of  this  my  last  will  and  testament, 
hereby  waiving  from  him  all  bail  and  security, 
as  I  have  a  right  to  do  imder  the  statute  in  ^uch 
cases  made  and  provided,  as  such  executor." 

Cyrenius  Beers  qualified  and  acted  as  execu- 
tor, administered  the  estate  fully,  and  was  dis- 
charged September  20,  1877. 

The  ap^llants-  are  children  and  devisees  of 
the  testatrix,  and  the  only  ones  interested  in  the 
mortgaged  premises,  as  such,  a  brother,  the  only 
other  child,  Charles  G.  Beers,  having  releaseci 
his  interest  to  them.  The  life  estate  of  Cyre- 
nius Beers  was  determined  by  his  death,  on  or 
about  February  26,  1878. 

The  accruing  interest  on  the  mortgage  debt 
had  been  duly  paid  by  him  until  the  maturity 
of  the  principal  sum,  February  24,  1874,  when 
the  appellee  and  Cyrenius  Beers  entered  into  a 
written  agreement  whereby  the  time  of  pay- 
ment of  the  principal  of  the  mortgage  debt  was 
extended  and  postponed  until  February  24, 
1879,  in  consideration  of  tbe  agreement  of  Cy- 
renius Beers  to  pay  the  same  when  due,  and  in- 
terest thereon  in  the  meantime  at  the  rate  of 
nine  per  centum  per  annum,  payable  semi-an- 
nually. 

This  extension  of  the  time  of  payment  of  the 
mortgage  debt  was  made  without  any  consent 
thereto  on  the  pai-t  of  the  appellants. 

It  is  claimed  on  their  behalf  that,  as  owners 
of  the  estate  mortgaged  by  the  testatrix  to  se- 
cure the  debt  of  lier  husband,  they  are  in  the 
position  of  sureties,  and  that  the  extension  of 
time  for  the  payment  of  the  debt,  without  au- 
thority from  them,  is,  in  equi^,  a  discharge  of 
the  lien  of  the  mortgage. 

The  appellee  insists,  in  reply  to  this  claim, 
that  the  agreement  by  which  further  time  was 
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given  for  the  payment  of  the  debt,  during  whidi 
the  mortgage  was  continued  in  force,  was  au- 
thorized by  the  will  of  Maty  Beers  aJod  binds 
her  devisees.  Wbether  this  be  so  is  the  precise 
question  we  are  required  to  decide. 

We  are  reminded,  at  the  outset  of  the  argu- 
ment, by  the  counsel  for  the  appellants,  uat 
lieing  sureties,  they  are  favorites  of  the  law; 
that  their  contract  is  $tricti**imijuri*;  and  that 
nothing  is  to  be  taken  against  them  by  intend- 
ment or  construction.  It  is  quite  true  that  "The 
extent  of  the  liability  to  M  incurred  must  be 
expressed  by  the  surety,  or  necessarily  com- 
prised in  the  terms  used  in  the  obligation  or 
contract; "  that  is,  "  the  obligation  is  not  to  be 
extended  to  any  other  subject,  to  any  other  per- 
son, or  to  any  other  period  of  time  than  is  ex- 
pressed or  necessarily  included  in  it."  "  In  this 
sense  only,"  continues  Mr.  Surge,  Law  of  Sure- 
tyship, 1st  Am.  ed.,  p.  40,  "must  be  under- 
stood the  expression  that  the  contract  of  the 
surety  is  to  be  construed  strictly.  It  is  subject 
to  the  same  rules  of  construction  and  interpre- 
tation as  every  other  contract."  Besides,  the 
rule  of  construction  applies  only  to  the  con- 
tract itself,  and  not  to  matters  collateral  and  in- 
cidental, or  which  arise  in  execution  of  it,  which 
are  to  be  governed  by  the  same  rules  that  apply 
in  like  circumstances,  whatever  the  relation  of 
the  parties.  So  that,  the  fact  that  the  ^>pel- 
lants  occupy  the  relation  of  sureties  cannot  con- 
trol the  determination  of  the  question  whether 
the  agreement,  extending  the  time  of  payment 
of  the  mortgage  debt,  and  the  continuance  of 
the  mortgage  as  an  incumbrance  upon  the  es- 
tate, was  a  valid  execution  of  the  powers  con- 
ferred by  the  will  of  the  testatrix.  That  ques- 
tion must  be  answered  according  to  its  own 
rules. 

It  is  further  said,  however,  on  the  part  of  the 
appellants,  that  the  agreement  of  February  24, 
1874,  cannot  be  sustamed  in  support  of  a  con- 
tinuation of  the  mortgage  lien,  as  an  execution 
of  the  powers  conferred  by  the  will  of  Mary 
Beers,  because  it  does  not  appear  that  it  was  so 
intended  by  Cyrenius  Beers,  the  donee  of  those 
powers.  It  is  argued  that  the  agreement  of  ex- 
tension makes  no  reference  either  to  the  power 
or  to  the  property  of  the  testatrix,  which  is  the 
subject  of  the  power;  that  every  provision  con- 
tained in  it  can  have  its  full  operation  and  effect; 
that  is,  all  that  it  professes  to  do  or  provide  for 
can  be  done,  according  to  its  full  tenor,  with- 
out referring  the  act  to  the  power,  and  b 
ferring  it  solely  to  the  individual  iaterest  of 
renius  Beers,  as  the  debtor  of  the  appellee. 

This,  however,  on  an  examination  of  its 
terms,  will  appear  to  be  an  erroneous  view  of 
the  true  meaning  and  legal  effect  of  the  agree- 
ment of  extension.  It  recites  the  indebtM[Dess 
of  Cyrenius  Beers  to  the  appellee,  as  then  due 
and  unpaid;  that  be  had  applied  to  them  to  ex- 
tend the  time  for  the  payment  of  the  princijml 
sum;  that  Cyrenius  Beers  and  Mary,  his  wife, 
had  executed  and  delivered  their  deed  of  mort- 
gage to  secure  the  payment  thereof;  it  is  there- 
upon witnessed  that  the  Connecticut  Mutual 
Life  Insurance  Companv  doth  thereby  extend 
and  postpone  the  time  of  payment  of  the  prin- 
cipal sum  until  February  24,  1879,  interest  to 
be  paid  thereon  at  the  rate  of  nine  per  centum 
per  annum;  and  in  consideration  thereof  Cyre- 
nius Beers  agrees  to  pay  the  principal  sum  on 
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one  case  aa  well  as  in  the  other?  What  rule  of 
law  or  construction  would  be  thereby  violated  ?" 
Chance,  Powers,  sec.  1697,  Vol.  2,  p.  72,  Lond. 
ed.,18Sl.  And  Sir  Edward  Sngden  said:  "And 
no^thstanding  Sir  Edward  Ciere^t  Ccue,  an  in-' 
tent,  apparent  upon  the  face  of  the  instrument, 
to  dispose  of  all  the  estate,  would  be  deemed  a 
sufficient  reference  to  the  power  to  make  the 
instrument  operate  as  an  execution  of  it,  inas- 
much as  the  words  of  the  instrument  could  not 
otherwise  be  satisfied."  3  Sugd.  Pow.,  ch.VI., 
sec.  Tin.,  p.  412,  7th  Lond.  ed.  In  the  pres- 
ent case,  as  we  have  seen,  the  legal  effect  and 
meaning  of  the  instrument  cannot  be  satisfied 
without  treating  it  as  an  execution  of  the  pow- 
ers under  the  will,  for  Cyrenius  Beers,  merely 
as  debtor,  as  mortgagor  and  as  owner  of  the 
life  estate  under  the  will  of  his  wife,  could  not 
lawfuUy  agree  to  keep  in  force  and  renew  a 
mortgage  upon  the  estate  of  which  the  appel- 
lants were  devisees  in  remainder  in  fee. 

The  Supreme  Court  of  Illinois  in  the  case  of 
Funk  T.  EggUiion,Vi  Bl.,  615,  had  the  question 
tinder  conndeiation,  and  in  a  learned  opinion, , 
in  which  a  large  number  of  authorities,  both  j 
English  and  American  is  reviewed,  dis(»rded  j 
even  the  modified  English  rule  of  later  date,  and  i 
ad<n»ted  that  formulated  by  Mr.  Justice  Story  I 
in  ma^e  v.  Jfilw.l  Story,427,  as  follows:  "The  \ 
main  point  is  to  arrive  ix  the  intention  and  ob- 
ject of  the  donee  of  the  power  in  the  instru- 
ment of  execution,  and  that  being  once  ascer- 
tained, effect  is  given  to  it  accordmgly.    If  the 
donee  of  the  power  intends  to  execute,  and  the 
mode  be  in  other  respects  unexceptionable,  that 
intention,  however  manifested,  whether  direct- 
ly or  indirectly,  positively  or  by  just  implica- 
tion, will  make  the  execution  valid  and  opera- 
tive.   I  agree  that  the  intention  to  execute  the 
power  must  be  apparent  and  clear,  so  that  the 
transaction  is  not  fairly  susceptible  of  any  oth- 
er interpretation.    If  it  be  doubtful,  under  all 
the  circumstances,  then  that  doubt  will  prevent 
it  from  being  deemed  an  execution  of  the  pow- 
er.   All  the  authorities  agree  that  it  is  not  nec- 
essaiT  that  the  intention  to  execute  the  power 
should  appear  by  express  terms  or  recitals  in 
the  instrument.    It  is  sufficient  that  it  should 
appear  by  words,  acts  or  deeds  demonstrating 
the  intention." 

The  rule  as  adopted  by  this  court  was  tersely 
stated  by  Mr.  JmUee  Strong  in  delivering  its 
opinion  in  Blake  v.  Eawkint,  98  IT.  S. ,  816-826 
[XXV.,  189-141],  in  this  form:  "  If  the  will 
contains  no  expressed  intent  to  exert  the  power, 
yet  if  it  may  reasonably  be  gathered  from  the 
gifts  and  directions  made  that  their  purpose  and 
object  were  to  execute  it,  the  will  must  be  re- 
garded as  an  execution.  After  all,  an  appoint- 
ment under  a  power  is  an  intent  to  appoint  car- 
ried out,  and  if  made  by  wiU  the  intent  and  its 
execution  are  to  be  sought  for  through  the  whole 
instrument" 

In  the  case  of  Munton  v.  Berdan,  85  K.  J. 
Eq.,876,  it  is  said:  "It  is  sufficient  if  the  Act 
shows  that  the  donee  had  in  view  the  subject  of 
the  power." 

And  in  White  v.  Eiekt  ,88  N.  T.,  888-892, 
Denio,  Ch.J.,  said : ' '  This  doctrine  proceeds  up- 
on the  argument  that  by  doing  a  tning  which, 
independentiy  of  the  power.would  be  nugatory, 
she  (the  donee  of  the  power)  conclusively  evinced 
her  intention  to  execute  the  power." 
IWU.S 


And  in  SemOlY.  WUmer,  182  Mass..  131-184. 
the  Supreme  Judicial  Court  of  Massachusetts, 
in  reference  to  a  will  made  in  Maryland.which 
was  the  domicil  of  the  testatrix,  but  the  provis- 
ions of  which  related  to  boUi  real  and  personal 
estate  situated  in  Massachusetts,  held  it  to  be  a 
valid  execution  of  a  power  contained  in  the  will 
of  her  father,  whose  domicil  was  in  that  State, 
although  it  would  have  been  otherwise,  held  in 
Maryland.  Gray,  (7.  Jl,  said:  "But  in  this  Com- 
monwealth the  decisions  in  England  dnce  our 
Bevolution,  and  before  the  Stat,  of  7  Will.  IV., 
and  1  Vict,  ch.  26,  section  27,  have  not  been 
followed;  the  court  has  leaned  toward  the  adop- 
tion of  the  rule  enacted  by  that  statute  as  to 
wUls  thereafter  made  in  England,  namely:  that 
a  general  devise  or  bequest  should  be  construed 
to  include  any  real  or  personal  estate  of  which 
the  testator  has  a  general  power  of  appointment, 
tmless  a  contrary  intention  should  appear  by  his 
will;  and  it  has  been  adjudged  that  the  mere 
facts  that  the  will  relied  on  as  an  execution  of 
the  power  does  not  refer  to  the  power,  nor  des- 
ignate the  property  subject  to  it,  and  that  the 
oonee  of  the  power  has  other  property  of  his 
own  upon  which  his  will  may  operate,  are  not 
conclusive  against  the  validity  oi  the  execution 
of  the  power;  but  that  the  c^uestion  is  in  every 
case  a  question  of  the  intention  of  the  donee  of 
the  power,  taking  into  consideration  not  only 
the  terms  of  his  will,  but  the  circumstances  sur- 
rounding him  at  the  time  of  its  execution,  such 
as  the  source  of  the  power,  the  terms  of  tiie  in- 
strument creating  it,  and  the  extent  of  his  pres- 
ent or  past  interest  in  tiie  property  subject  to  it." 

We  cannot  doubt  that  Cyrenius  Beers,  in  the 
agreement  of  February  24,1874,  intended  to  ex- 
ert whatever  power  had  been  conferred  upon 
him  by  the  wUl  of  his  wife  to  continue  in  force 
the  mortgage  to  the  appellee,  as  an  incumbrance 
upon  her  estate,  for  the  reason  that  it  is  upon 
that  Bu^x>siUon  alone  that  it  can  have  its  due 
legal  effect,  Ut  ret  mam*  valeat  quam  pereat; 
and  by  force  of  the  rules  which  we  have  seen 
ought  to  govern  in  such  cases,  we  hold  that,  if 
the  agreement,  as  made,  is  witliin  the  scope  of 
the  power,  it  must  be  regarded  as  a  valid  exe- 
cution of  it. 

The  question  next  to  be  considered,  therefore, 
is,  wheuier  Cyrenius  Beers  was  empowered  by 
the  will  of  his  wife  to  consent  to  an  extension 
of  the  time  of  payment  of  the  mortg{l|ge  debt, 
and  a  continuance  thereby  of  the  lien  on  the 
mortgaged  estate. 

It  is  to  be  ol>8erved,  in  the  first  place,  that  he  is 
made  executor  of  the  will,  tenant  for  Ufe  for  his 
own  use  of  all  the  property  of  the  testatrix,  and 
trustee  of  the  legal  title.  Whether  his  title  as 
trustee  is  to  be  considered  as  a  fee  simple  or  for 
life,  or  a  chattelinterest  only,  it  is  not  necessary 
to  decide.  Its  duration  is  to  be  measured  by 
the  nature  of  the  purposes  for  which  it  was  cre- 
ated, and  they  include  the  power  to  mortgage, 
to  sell  and  to  re-invest inhis  own  name  as  trustee. 
And  it  is  not  without  significance,  although  of 
how  much  importance  is  not  material,  that  the 
remainder  in  tee  limited  to  the  children  of  the 
testatrix,  and  which  is  describ«l  as  a  limitation 
of  all  the  estate,  of  which  the  testatrix  should 
die,  seised  or  possessed,  is  subseauentiy  referred 
to,  as  what  shaU  remain  after  tne  death  of  the 
tenant  for  Ufe,  and  after  the  exercise  by  him  of 
the  power  of  mortgaging  or  selling  and  re-in- 
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vesting  has  been  exercised  for  the  purpose  of 
paying  the  indebtedness  upon  the  property.  It 
is  further  to  be  noticed  that  the  powers  to  mort- 
giige  and  to  sell  are  authorized  to  be  exercised 
by  him  for  the  purpose  specified  "  as  tliough  he 
held  an  absolute  estate  in  said  property."  The 
specific  power  given  is  to  "  incumber  the  same 
by  way  of  mortgage  or  trust-deed  or  otherwise, 
and  renew  the  same,  for  the  purpose  of  raising 
money  to  pay  off  any  and  all  incumbrances  now 
on  stud  property,"  and  the  additional  power  to 
"sell  and  dispose  of  any  or  all  the  real  estate  of 
which  I  may  die  seised  or  po&sessed,  as  though 
he  held  an  absolute  estate  to  the  same,  and  out 
of  the  proceeds  pay  any  of  the  incumbrances 
upon  any  of  the  property  upon  which  I  may  die  I  in 
seised  and  possessed,"  and  "the  rcmainderover  de 
and  above  what  may  be  required  to  pay  the  in-  hi 
debtedtiess  upon  said  property,  the  same  now  vi 
being  incumliered,  to  re-invest  in  such  way  as  he  fe 
may  see  proper,  and  from  time  to  time  sell  and  hi 
re-invest,  such  re-investment  to  continue  to  be  tr 
held  in  trust  the  same  as  the  estate  of  which  I  ci 
may  die  possessed."  w 

It  is  too  plain  to  admit  of  dispute  that  under  c( 
"these  ample  powers  Cyrenius  Beers  might  have  tl 
secured,  by  a  new  mortgage,  a  loan  of  the  sum  n 
of  money,  at  the  stipulated  rate  of  interest,  nee-  g 
es.sary  to  pay  his  indebtedne.ss  to  the  appellee, 
and  that  he  might,  by  a  new  loan  from  the  ap- 
pellee itself,  secured  by  a  new  mortgage,  upon 
the  same  terms  and  for  the  same  time  as  granted 
by  the  agreement  of  e.xtension,  have  raised  the 
money  and  discharged  the  mortgage  now  in 
suit.      Such  a  tran.saction   would  have  been 
strictly  within  the  letter  of  the  authority.  And 
yet  it  would,  in  fact,  have  been  nothmg  but 
what  was  accomplished  by  the  agreement  of  ex- 
tension, namely:  a  continuance  of  the  old  loan, 
secured  by  the  old  mortgage,  for  a  new  term, 
and  at  a  higher  rate  of  interest.  The  two  trans- 
actions, though  not  the  siimein  fonn,  are  so  in 
substance,  and  a  substantial  execution  of  the 
power  is  all  that  is  required.     In  the  case  of 
Jiiillork  V.  FUuJgate,  1  Ves.  &  B.,  471,  where  the 
power  was  to  convert  an  estate  into  money  and 
to  purchase  other  lands,  which  were  the  sub- 
ject of  the  appointment,  the  Master  of  the  Rolls, 
Sir  Wm.  Grant,  no  conversion  having  taken 
l)liice,  but  tlie  original  estate  having  hccii  ap- 
pointed, said:  "1  apprehend  tliat  equity  will 
uphold  «n  appointment  of  the  estate  itself  as 
amoiniting  substantially  to  the  same  thing;  on 
which  principle  it  is  that  appointments  deviat- 
ing considerably  from  the  title  of  the  powers 
under  which  they  were  made,  have  frequently 
been  supported. 

The  power  to  incumber  the  estate  "  by  way 
-of  mortgage  or  trust-deed  or  otherwise,  and  re- 
new the  same,"  is  broad  enough  to  include  the 
renewal  and  extension  of  an  existing  incum- 
brance as  well  as  the  creation  of  a  new  one;  and 
this  is  not  inconsistent  with  the  declaration  that 
it  is  to  be  "for  the  purpose  of  raising  money  to 
pay  off  an-y  and  all  incumbrances  now  on  said 
property.  The  object  clearly  was  to  meet  the 
demand  of  the  existing  mortgagee  for  punctual 
payment  of  the  debt  secured,  and  to  prevent  the 
po.ssible  sacrifice  of  a  forced  sale  to  satisfy  the 
•demand,  if  not  complied  with;  an  object  which 
could  as  well  be  accomplished  by  extending  the 
«.\isting  mortgage,  as  by  substituting  a  new  one 
in  its  place.  The  power  to  renew  a  mortgage 
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N  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Florida. 
The  history  and  factA  appear  in  the 

Statement  of  the  case  by  Mr.  Juttiee  Woods: 
The  plaintiffs  in  error,  who  were  the  plaint- 
iffs below,  brought  this  stilt  in  the  Circuit  Court 
of  Escambia  County,  in  the  State  of  Florida, 
on  January  27, 1876.  It  was  afterwards,  on  the 
petition  oi  defendant,  removed  to  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  Florida. 

The  declaration  alleged  that  the  defendant,  on 
or  before  April  1,  1874,  was  a  stockholder  in 
the  Pensacola  Lumber  Company,  a  corporation 
organized  in  the  State  of  New  York,  under  the 

gtOTisions  of  an  Act  of  the  Legislature  of  that 
tate,  passed  February  17,  18&,  entitled  "  An 
Act  to  Authorize  the  fx>rmation  of  Corporations 
for  Manufacturing,  Mining,  etc.,  Purposes," 
and  various  amendments  thereof ;  that  the  de- 
fendant was  the  holder  of  |76,000  of  the  stock 
of  said  company,  the  entire  stock  being  $800,000; 
that  the  company  carried  on  business  and  had 
an  office  and  an  agent  in  said  County  of  Es- 
cambia, State  of  Florida;  that  the  company, 
while  the  defendant  was  the  holder  of  the  stock 
aforesaid,  became  largely  indebted  to  the  plaint- 
iffs, which  indebtedness  was  evidenced  by  two 
promissory  notes,  one  for  $5,000,  dated  Septem- 
ber 11, 18ft4,  and  one  for  $6,946.20,  of  like  date, 
and  an  account  stated  for  $2,646.47;  that  the 
plaintiffs,  on  February  16, 1875,  instituted  their 
miit  in  the  Circuit  Court  of  said  EscambiaCounty 
against  the  said  company  to  recover  the  amount 
due  on  said  notes  and  account,  and  on  March 
IS,  1876,  judgment  was  rendered  by  said  court 
in  favor  of  plaintiffs,  for  the  sum  of  $14,120.60 
and  costs;  mat  the  company  having  been  ad- 
Judged  bankrupt  by  the  United  States  District 
Court  for  the  southern  District  of  New  York 
in  the  year  1876,  its  property  could  not  be  taken 
In  execution  to  satisfy  said  judgment,  neverthe- 
less an  execution  was  issued  thereon  and  re- 
turned whollT  unsatisfied;  that  the  property  of 
the  company  had  been  sold  by  order  of  the  buik- 
rupt  court,  and  its  proceeds  would  not  more  than 
pay  tbe  costs  of  the  bankrupt  proceedings,  leav- 
ing nothing  to  be  applied  to  the  payment  of  said 
judgment  or  claims  of  other  creaitors  against 
the  comptmy;  that  by  the  provisions  of  the  Act 
under  which  the  company  was  organized,  all 
the  stockholders  were  severally  individually  lia- 
ble to  the  creditors  of  the  companv  to  an  amount 
equal  to  the  amount  of  stock  held  by  them  re- 
spectively for  all  debts  and  contracts  made  bjr 
such  company,  until  the  whole  amount  of  capi- 
tal stock  fixed  and  limited  by  such  company 
should  have  been  paid  in,  and  a  certificate  there- 
of made,  signed  and  sworn  to  by  the  president 
of  said  company  and  a  majority  of  its  trustees, 
and  recorded  in  the  office  of  the  clerk  of  the 
county  where  the  business  of  the  company  was 
carried  on.     It  is  averred  that  the  company 
failed  to  comply  with  the  said  provisions  of  the 
Act,  and  did  not,  by  its  president  and  a  major- 
ity of  its  trustees,  make,  sign,  swear  to  andT  re- 
cord said  certiflcate,either  in  the  County  of  New 
Tork,  the  county  in  which  the  operations  of  said 
company  were  by  its  articles  to  oe  carried  on,  or 
in   the  wid  County  of  Escambia,  in  which  the 
company  carried  on  busine88,orin  anywise  as  re- 
quiied  by  the  Act,  so  as  to  exempt  the  defend- 
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ant  from  his  individual  liability.  Wherefore, 
the  declaration  alleged,  the  defendant  became 
liable  to  the  plaintiffs  for  the  said  debt  and  con- 
tract made  by  the  company,  and  the  plaintiffs 
claimed  $28,000. 

The  defendant  filed  six  pleas,  to  some  of  which 
the  plaintiffs  demurred  and  to  others  filed  repli- 
cations. The  defendant  filed  a  rejoinder  to  one 
of  the  replications,  to  which  the  plaintiffs  de- 
murred. 

The  cause  was  heard  upon  the  several  demur- 
rers, and  the  court  rendered  the  following  judg- 
ment: 

"This  cause  came  on  to  be  heard  upon  the 
plaintiffs'  demurrers  to  defendant's  first,  sec- 
ond, fifth  and  sixth  pleas,  and  to  defendant's  re- 
joinder to  plaintiffs  replication  to  defendant's 
third  plea,  and  the  court  having  determined 
that  the  plaintiffs'  declaration  is  insufficient  in 
law,  it  is,  therefore,  considered  by  the  court  that 
plaintiffs  take  nothing  by  their  said  suit,"  etc. 

From  this  judgment  this  writ  of  error  is  pros- 
ecuted. 

Mettn.  E.  A.  Perrjr  and  WHkinton  CdU,  for 
plaintiff  in  error: 

The  defendant's  liability  can  as  well  be  en- 
forced in  Florida  as  in  New  York,  under  the 
statute  of  which  State  his  liability  is  fixed. 

Dennick  v.  R.  R.  Co.,  103  U.  S.,  11  (XXVI., 
439). 

It  is  by  the  courts  of  New  York  well  settled 
that  the  stockholder's  liability,  such  as  in  this 
case  is  sought  to  be  enforced,  is  not  in  the  nat- 
ure of  a  p^ialty,  but  is  to  be  enforced  as  a  con- 
tract. 

AUen  V.  BewaU,  2  Wend..  388;  Mou  v.  Oal- 
faw,  2  Hill,  266;  BailiM  v.  BanOcer.  8  HiU,  188; 
Harger  v.  McOuUouah,  3  Den.,  119;  Et  parte 
Van  Riper,  20  Wend.,  614;  Coming  v.  MeOul- 
Imwh,  1  N.  Y.,  47. 

'The  provision  that  the  plaintiffs  must  first 
obtain  judgment  against  the  company,  does  not 
affect  their  rights  to  the  personal  liability  of  the 
defendant  stockholder. 

It  simply  def ei8  the  remedy. 

Coming  v.  McCulUmgh  (tupra);  Harger  v. 
McOuUough  (tupra);  Mou  t.  Oaldey  {»upra); 
Ang.  &  Ames,  Corp.,  sec.  611,  note  5. 

Mettrt.  Michael  Ii.  Wooda,  C.  W.  Jones 
and  R.  L.  Campbell,  for  defendant  in  error: 

The  judgment  of  the  Supreme  Court  of  Flor- 
ida upon  the  writ  of  error  presented  no  obsta- 
cle to  the  removal  of  the  case,  imder  the  Act  of 
March  8,  1875. 

Hewitty.  Phelpt,  105U.  8.,898(XXVL,1072). 

Being  properly  removed,  the  parties  are  sub- 
ject to  that  administration  of  law  which  is  ap- 
proved in  the  judicial  tribunals  of  the  United 
States,  whose  jurisdiction  is  invoked. 

Hewitt  V.  Phelpt  (supra);  King  v.  Worthina- 
ton,  104  U.  S.,  44  (XXVL,  652). 

"The  Circuit  Court  of  the  United  States  was 
not  bound  to  follow  and  repeat  the  judgment 
of  the  state  court  upon  the  demurrer  to  the  dec- 
laration, when  the  sufficiency  of  the  liitter  was 
again  questioned  upon  demurrers  to  tbe  subse- 
quent pleadings. 

A  demurrer  seeks  the  first  fault  in  pleading. 

Terryy.  Tuhman,  92U.  8.,  160  (XXIII., 589). 

It  is  well  settled  that  no  State  will  enforce  pen- 
alties imposed  by  the  laws  of  other  States.  Such 
laws  are  universally  considered  as  having  no  ex- 
traterritorial operation  or  effect. 
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Fint  Nat.  Bk.  v.  Price,  88  Md.,  492;  NoU  to 
Story,  Confl.  L.,  10  Wheat.,  123,  8th  ed.,  846; 
Be^t  ▼.  R.  B.  Co.,  87  WU.,  823. 

When  a  statute  confers  a  right  and  imposes  a 
liability,  without  providing  a  distinct  remedy, 
the  common  law  supplies  an  adequate  remeoy 
by  giving  to  a  party  an  appropriate  action.  But 
it  is  equ^ly  well  settled  that  when  a  statute  con- 
fers a  right  and  prescribec  a  remedy,  that  rem- 
edy and  that  only  can  be  pursued. 

Knoalion'v.  Aekley,  8  Cush.,  97;  PoUard  ▼. 
Bailey,  20  Wall.,  627  (87  U.  8.,  XXH.,  878). 
The  liability  set  forth  in  the  declaration,  be- 
>  ing  in  the  nature  of  a  penalty  imposed  b^  a  stat- 
ute of  New  York,  cannot  be  enforced  m  Flor- 
ida. IMtey  V.  McLean,  12  Allen,  488;  Birdy. 
Hayden,  1  Rob.  (N.  Y.),  883;  Derriekton  v. 
Smith,  8  Dutch.  (N.  J.),  166;  Firit  Nat.  Bk.  v. 
Price,  33  Md.,  487;  Oale  v.  Eattman,  7  Met, 
14;  State  v.  John,  5  Ohio,  217;  Cable  v.  MeCune, 
26  Mo.,  871;  LavUr  v.  Burt,  7  Ohio  St.,  841; 
Bane  v.  Dane  Mfg.  Co.,  14  Gray,  488;  Mereh. 
Bk.  y^  Blite,  1  Rob.  N.  Y.,  891. 

The  aeclaration  is  bad,  because  it  does  not 
show  that  the  liability  it  sets  up  had  been  fixed 
and  made  actionable  by  legal  proceedings 
against  the  corporatioD  In  the  State  of  New 
York. 
Statute  of  N.  Y.,  sees.  10.  24. 
These  sections  show  that  it  is  the  retom  of 
thej(./a.  unsatisfied,  which  makes  the  liability 
of  we  stockholder  absolute,  fixed  and  action- 
able. 

To  have  that  effect,  the  execution  must  nec- 
essarily be  issued  by  the  court  of  the  State, 
which  declares  by  statute  it  shall  have  such  ef- 
fect, as  only  the  statutory  remedy  can  be  pur- 
sued. 

PoUard  v.  Bailey,  20  Wall,  520  (87  U.  S., 
XXII.,  876);  KnowUon  v.  Aekley  (supra). 

The  force  and  effect  of  an  execution  Issued 
by  a  Florida  court,  against  a  New  York  Corpo- 
ration, must  be  determined  by  the  laws  of  Flor- 
ida, not  those  of  the  Slate  of  New  York. 

StoiT,  Confl.  L.,  sees.  666-9;  Hinkley  v.  Ma- 
rean,  8  Mason,  88. 

The  case  made  by  the  declaration  and  the 
sixth  plea,  upon  the  demurrer  to  the  latter,  is 
not  the  subject  of  a  common  law  action,  but  of 

a  bill  in  equi^.  

See,  Terry  v.  Tubman,  93  U.  S..  166  (XTTTTT.. 
687);  PoUard  t.  BaUey  {tupra). 


Mr.  Juttiee^ooAu  delivered  the  opinion  of 
the  court: 

The  only  question  arising  upon  the  record  is 
whether  the  declaration  presents  a  cause  which 
entitles  the  plaintiffs  to  recover  in  this  action. 
This  was  the  question  considered  by  the  court 
below,  and  upon  what  it  deemed  the  Insufficien- 
cy of  that  declaration  its  judgment  was  based. 
The  sufficient  of  the  pleas  and  rejoinder  were 
not  considered,  for,  if  the  declaration  was  bad, 
the  quesnon  whether  the  pleadings  of  the  de- 
fendant were  good  was  an  immaterial  one.  If 
the  pleas  and  rejoinder  of  the  defendant  had 
been  adjudged  good,  that  would  not  have  been 
a  final  judgment  to  which  a  writ  of  error  would 
lie,  but  the  plaintiffs  would  have  had  leave  to 
reply  and  surrejoin.  We  are,  therefore,  limited 
to  the  consideration  of  the  sufficiency  of  the 
declaration. 
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can  reach.  Tfis  Antelope,  10  Wheat.,  66;  8eo- 
iriUe  V.  Canjkld,  14  Johns.,  838;  WetUm  IVans. 
Co.  V.  KUtlerlunite,  87  N.  Y,  430;  Lemmon  v. 
JRwpte,  20N.  Y.,  562;  Henry  v.  Sargeant,  13  N. 
H.,  821;  Stoiy,  Confl.  L.  (8th  ed).,  sec.  621. 

Upon  this  branch  of  the  case  the  question  for 
flolution  is,  therefore,  whether  the  individual 
liability  of  stocliholders  provided  for  by  sec- 
tion 10,  above  quoted,  is  in  the  nature  of  a  pen- 
alty, or  whether  it  is,  as  plaintiffs  contend.based 
on  a  contract  between 'the  stockholders  and  the 
creditors  of  the  company. 

We  think  the  liability  imposed  by  section  10, 
fa  a  liability  arising  upon  contract.  The  stock- 
holders of  the  company  are  by  that  section 
made,  severally  and  individuaUy,  liable  with- 
in certain  Umite  to  the  creditors  of  the  company 
for  its  debts  and  contracts.  Everyone  who  be- 
comes a  member  of  the  company  by  subscribing 
to  its  stock  assumes  this  liability,  which  con- 
tinues until  the  capital  stock  is  all  paid  up  and 
a  certificate  of  that  fact  is  made,  published  and 
recorded.  The  fact  that  the  liability  ceases 
when  these  events  take  place  does  not  change 
its  nature  and  make  that  a  penalty  which  would, 
without  such  limitation,  be  a  liability  founded 
on  contract 

Such  has  been  the  construction  given  to  sec- 
tion 10  by  the  Ctourt  of  Appeals  of  New  York. 
In  the  case  of  Wile*  v.  SuyJam,  64  N.  Y.,  178, 
that  court  had  under  consideration  sections  10 
and  13  of  the  Act  under  which  the  FensaCola 
Lumber  Company  was  organized.  The  com- 
plaint alleged  the  liability  of  the  defendant, 
both  as  a  stockholder  under  section  10  and  as  a 
trustee  under  section  12.  The  complaint  was 
demurred  to,  on  the  ground  that  two  causes  of 
action  were  improperly  Joined.  The  court  sus- 
tained the  demurrer.  In  giving  the  reasons  for 
its  judgment  it  said: 

'  'The  cause  of  action  against  the  defendant  as 
a  stockholder  consists  of  the  debt  and  the  lia- 
bility created  by  statute  against  stockholders 
where  the  stock  has  not  been  paid  in  and  a  cer- 
tificate of  that  fact  recorded.  In  effect  the 
statute  in  such  a  case  withdraws  the  protection 
of  the  corporation  from  the  stockholders,  and 
regards  them  liable  to  the  extent  of  the  amount 
of  their  stock  as  copartners.  Coming  v.  ife- 
ChilUmgh,  IN.  Y.,  47.  The  allegations  in  the 
complaint  are  sufficient  to  establish  a  perfect 
cause  of  action  against  the  defendant  as  a  stock- 
holder, primarily  liable  for  the  debts  to  the 
amount  of  his  stock. 

The  allegations  against  the  defendant  as 
trustee  also  constitute  a  distinct  and  perfect 
cause  of  action,but  of  an  entirely  different  char- 
acter. Here  the  liability  is  created  by  statute, 
and  is  in  the  nature  of  a  penalty  imposed  for 
neglect  of  duty  in  not  filing  a  report  showing 
the  situation  of  the  company.  The  object  of  the 
action  fa  the  same,  viz.:  the  collection  of  a  debt, 
but  the  liability  and  the  grounds  of  it  are  en- 
tirely dfatinct  and  unlike.  That  there  are  two 
causes  of  action  in  thfa  complaint  seems  too 
clear  to  require  much  argument.  The  first 
cause  of  action  against  the  defendant  as  a  stock- 
holder fa  an  action  on  contract.  The  six  years' 
Statute  of  Limitation  applies.  1  N.  Y.,  tupra. 
The  defendant  fa  entitled  to  contribution.  But 
in  respect  to  the  action  against  defendant  as 
trustee,  this  court  held,  in  Jtereh.  Bk.  v.  BUm, 
85  N.  Y.  412,  that  the  three  years'  Statute  of 
109  U.S. 


Limitations  applied  under  the  following  pro- 
vi.sion  of  the  Code:  'An  action  upon  a  statute 
for  a  penalty  or  forfeiture  when  the  action  is 
given  to  the  party  aggrieved.' " 

Thfa  decision  is  uixm  the  precise  point  of  the 
controversy  in  thfa  case.  It  declares  that  the 
liability  such  as  that  which  the  plaintiffs  in  thfa 
action  seek  to  enforce  is  one  arising  upon  con- 
tract, and  is  not  in  the  nature  of  a  penalty. 
This  decfaion  has  never  been  modified  or  over- 
ruled by  the  Court  of  Appeafa  of  New  York. 

We  think  thfa  fa  a  case  where  the  construc- 
tion of  the  state  court  fa  entitled  to  great  if  not 
conclusive  weight  with  us.  It  fa  the  settled  con- 
struction of  a  law  of  the  State  upon  which  the 
rights  and  liabilities  of  a  lar^  number  of  its 
citizens  must  depend.  If  the  hability  of  a  stock- 
holder under  section  10  arises  upon  contract,  the 
six  years'  limitation  applies  to  it;  if  the  Ifability 
fa  in  the  nature  of  a  penalty,  the  three  vears' 
limitation  applies.  It  fa  clear  that  confusion 
and  uncertainty  would  result  should  the.  State 
and  Federal  Courts  place  different  constructions 
on  the  section.  Such  a  result  ought,  if  possi- 
ble, to  be  avoided. 

It  fa  true  that  thfa  decfaion  was  made  after 
the  defendant  had  become  a  stockholder  in  Uie 
Pensacola  Lumber  Company,  but  there  had 
been  no  previous  contrary  decfaion.  As  said  by 
thfa  court  in  Burgess  v.  SeUgman  [aiOe,  859], 
"Even  in  such  cases,  for  the  sake  of  harmony 
and  to  avoid  confusion,  the  Federal  Courts  will 
lean  towards  an  agreement  of  views  with  the 
state  courts.  If  the  question  ieems  to  them  bal- 
anced with  doubt" 

If  this  were  a  case  arising  in  the  State  of  New 
York  we  should  therefore  follow  the  construc- 
tion put  upon  the  statute  by  the  courts  of  that 
Stated  The  circumstance  uiat  the  cose  conies 
here  from  the  State  of  Florida  should  not  leave 
the  statute  open  to  a  different  construction.  It 
would  be  an  anomaly  for  this  court  to  put  one 
Interpretation  on  the  statute  in  a  case  arising  in 
New  York  and  a  different  interpretation  m  a 
case  arising  in  Florida.  Our  conclusion,  there- 
fore, fa  that  this  action  was  not  brought  to  en- 
force a  liability  in  the  nature  of  a  penalty. 

The  right  of  the  plaintiffs  to  sue  upon  this  lia- 
bility in  any  court  having  jurisdiction  of  the 
subject-matter  and  the  parties  is,  therefore,  clear. 
Denmek  v.  B.  B.  Co.,  103  U.  S.,  11  [XXVL. 
4391. 

'The  next  contention  of  the  defendant  is  that 
the  recovery  of  a  judgment  against  the  com- 
pany in  the  State  of  New  York  on  the  debt  due 
the  plaintiffs,  and  the  issue  of  an  execution 
thereon,  returned  unsatfafied,  fa  a  necessary 
condition  to  the  liability  of  the  defendant;  and 
as  the  declaration  only  avers  the  recovery  of  a 
judgment  in  the  State  of  Florida  it  fa  insufficient. 

It  appears  from  the  declaration  that,  before 
the  year  allowed  ^3J  section  24  of  the  statute,  for 
bringing  suits  against  the  company  on  the  debts 
due  theplaintifS  had  expired,  the  company  had 
been  adjudicated  a  bankrupt  by  the  District 
Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York;  that  all  its  property  had  been 
sold  and  the  proceeds  thereof  were  usufficient 
to  pay  the  costs  and  expenses  of  Uiebankruptey 
proceedings. 

Although  it  has  been  held  by  the  Court  of 
Appeafa  in  the  case  of  Bank  v.  Bliss,  89  N.  Y., 
381,  that  a  judgment  in  a  court  of  the  State  of 
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New  York  was  necessary  to  fix  the  liability  of 
a  stockholder  under  section  10  of  the  Act  under 
consideration,  yet  the  same  court,  in  the  case  of 
SJieUington  v.  Rowland,  58  N.  T.,  871,  held 
that  in  an  action  brought  to  charge  a  defendant 
as  stockholder  in  a  company  organized  under 
the  same  law,  an  adjudication  in  mnkruptcy  of 
the  company  excused  a  compliance  with  the 
condition,  which  required  a  suit  to  be  brought 
agfunst  the  company  within  a  year  after  the  ma- 
turity of  the  aebt  and  a  judgment  to  be  re- 
covered and  an  execution  to  be  issued  thereon 
and  returned  unsatisfied.  We  see  no  reason  why 
we  should  not  follow  this  decision,  and  it  is 
conclusive  of  the  question  luder  consideration. 

The  object  of  section  24  was  to  compel  the 
creditor  to  exhaust  the  assets  of  the  company 
before  seekingto  enforce  the  liability  of  the 
stockholder.  When  the  declaration  shows  that 
this  was  done,  and  that  a  literal  performance  of 
the  condition  would  have  been  vain  and  fruit- 
less, the  performance  of  the  condition  may  well 
be  held  to  have  been  excused. 

Lastly,  it  is  objected  that  the  declaration  sets 
out  a  ca.se  which  should  have  been  prosecuted 
in  equity  and  not  at  law.  There  is  no  ground 
for  this  objection  to  rest  on.  In  the  cases  of 
Pollard  V.  BaOey,  20  Wall.  ,520  [87  U.8.,XXn., 
8761,and  Terryv.  Tubman,9Z U.B.,158  [XXIIL, 
687],  to  which  we  are  referred  in  its  8upport,the 
liability  of  the  stockholders  was  in  proportion 
to  the  stock  held  by  them.  Each  stockholder 
was,  therefore,  only  liable  for  his  proportion  of 
his  debts.  This  proportion  could  only  be  as- 
certained upon  an  accoimt  of  the  debts  and 
stock,  and  a  pro  rata  distribution  of  the  indebt- 
edness among  the  several  stockholders.  This, 
the  court  held,  could  only  be  done  by  a  suit  in 


equity. 
But, 


)ut,  in  this  case  the  statute  makes  every 
stockholder  individually  liable  for  the  debts  of 
'  the  company  for  an  amount  equal  to  the  amount 
of  his  stock.  This  liability  is  fixed  and  does 
not  depend  on  the  liability  of  other  stockhold- 
ers. There  is  no  necessity  for  bringing  in  other 
stockholders  or  creditors.  Any  creditor  who 
has  recovered  judgment  against  the  company 
and  sued  out  an  execution  thereon,  which  has 
been  returned  unsatisfied,  may  sue  any  stock- 
holder, and  no  other  creditor  can.  Such  actions 
are  maintained  without  objection  in  the  courts 
of  New  York  under  section  10  of  the  statute  re- 
lied on  in  this  case.  Shdiirvjton  v.  Howland 
(tupraV,  WiUt  v.  Suudam,  64  N.  Y.,  178;  Ifaiv- 
dp  V.  Draper,  89  N.  Y.,  884;  Bank  v.  Bliu,  Id., 
888. 

We  have  considered  all  the  objections  made 
to  the  declaration.  In  our  opinion  none  of  them 
are  well  founded. 

Our  conclumon  it,  therefore,  that  t/ie  declara- 
tion wu  mtj/kient,  and  it  foUotc*  that  the  judg- 
ment of  the  Circuit  Court  declaring  it  ineuffieient 
must  i«  reversed,  and  t/ie  eauee  remanded  fir  fur- 
tlier  proceeding*  in  eortformity  with  thit  opinion. 


The  case  of  John  L  Adam*  et  at.,  r.  Adna  C. 
Conn,No  122,i8  in  all  respects  similar  to  the  case 
just  decided,  and  was  submitted  on  the  same 
arguments  and  briefs.  TliejudgmentinOiatccue 
mu*t,  tlier^ore,  be  reverted,  and  the  cau*e  remand- 
ed to  the  Circuit  Court  for  further  proceeding*, 
970 


in  eottformity  with  the  opinion  announced  in  the 
ca*e  No.  Itl. 
True  copy.  Test: 

James  H,  MoKenney,  Clerk,  Sup.  Court,  CS. 


TERRE   HAUTE   AND   INDIANAPOLia 
RAILWAY  COMPANY.  Plff.  in  Err.. 

V. 

ISAAC  J.  8TRUBLE. 

(See  8.  C,  Beporter's  ed.,  881-886.) 
Damage*  on  contract. 

1.  Where,  in  considemtlon  thata  party  wlllkeepa 
stock  yard,  a  milroad  company  contracts  to  send  til 
live  stock  coming  over  Its  road  to  bis  yard,  except 
such  as  may  be  specially  ordered  otbenriseoyaliv- 
pers  or  owners,  the  company  Is  liable  tor  damagts 
for  failure  to  send  such  stock  as  acreed. 

2.  The  action  of  the  court  belowlniefusinr  a  Dev 
trial  Is  not  subject  to  review  here. 

[No.  128.] 
Argued  Hot.  14, 1883.       Decided  Not.  26, 188S. 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Me»*r».    Jno.  O.  WilUwna  and  Jno.  B. 
Bowman,  forplaintiflf  in  error. 
lir.  Jeff.  Chandler,  for  defendant  in  error. 

Mr.  Juetiee  Harlan  delivered  the  opinion  of 
the  court: 

This  action  was  brought  by  Struble,  the  de- 
fendant in  error,  to  recover  damages  for  an  al- 
leged breach  of  a  written  contract  entered  into 
between  him  and  the  Terre  Haute  and  Indian- 
apolis Railroad  Company.  A  v€rdict  and  judg- 
ment were  rendered  In  favor  of  plaintiff  for 
the  sum  of  $10,440.  The  defendant  moved  for 
a  new  trial  and  in  arrest  of  ludgment,  and  bodi 
motions  having  been  denied,  the  case  has  been 
brought  here  tor  review. 

By  the  contract  in  question,  Struble  obligated 
himself  to  build  and  keep  in  good  order  on  his 
leased  grounds,  in  East  St  Louis,  lUinoLi,  lU 
necessary  stockyards  and  feeding  pens  suitable 
for  the  reception,  feeding,  handling,  loading 
and  unloading  of  live  stock  which  mi^t  be 
shipped  or  transported  over  the  Terre  Haute 
ana  Indianapolis  Railroad  to  and  from  East  St 
Louis;  to  receive  and  unload  allhve  stock  over 
that  road;  to  collect  all  freight  and  charges  on 
same,  and  pay  over  to  the  Company  or  its  so- 
thorized  agents  all  moneys  so  collected;  to  order 
from  the  proper  agent  oi  the  Company  all  cars 
necessary  for  the  transportation  of  Uve  stock 
from  East  St  Lonis;  to  load  in  a  proper  manner 
all  live  stock  for  transportation  m>m  that  place 
by  that  Company;  to  bed  such  cars  at  a  cost  to 
shippers  of  not  more  than  one  dollar  per  car  to 
be  collected  by  him  from  shippers;  and  to  attend 
to  all  other  necessary  matters  pertaining  to  the 
safe  and  prompt  loading  of  all  such  lite  stock 
for  transportation  over  that  road. 

The  Company,  in  consideration  of  the  per- 
formance by  Struble  of  the  stipulation  of  (ke 
conti-act,  agreed  to  build  all  neocasaty  Icodiajr 
chutes  for  the  use  of  the  Company  connected 
I  with  said  yards;  to  send  all  live  stock  coming 
I  to  East  St.Louis  over  its  road  to  Stmble's  yardi> 
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except  TOch  as  may  be  specially  ordered  other- 
•wise  by  shippers  or  owners;  to  pay  him  fifty 
cents  per  loaa  for  all  stock  received  Vy  him  over 
the  road  and  unloaded  in  his  vards,  and  two 
dollars  for  each  and  every  car  of  live  stock  load- 
ed by  him  to  be  transported  by  the  Company 
from  East  St.  Louis;  and  to  give  him  the  load- 
ing of  all  live  stock  which  may  be  transported 
over  its  road  from  that  city. 

Struble's  yards  were  completed  and  opened 
for  business  in  December,  1870.  From  that  date 
untn  some  time  in  October,  1878,  all  live  stock 
coming  to  East  St.  Louis  over  defendant's  line 
was  unloaded  at  those  yards,  and  live  stock 
■hipped  over  that  road  from  that  city  was  loaded 
by  Struble.  Early,  however,  in  the  fall  of  1878 
the  National  Stock  Yards  were  completed  and 
opened  for  business.  They  were  just  outside  of 
the  corporate  limits  of  East  St.  Louis,  and  near 
defendant's  road. 

The  plaintift  claimed  that  up  to  October,1878, 
he  peru)rmed  all  the  conditions  of  the  contract, 
and  was  ready,  willing  and  able  to  comply 
with  it  in  all  respects,  until  it  should,  by  its  own 
terms,  be  terminated;  but  that  he  was  prevented 
by  defendant  after  that  date  from  fully  execut- 
ingit.  All  this  the  defendant  denied. 

The  record  contains  numerous  assignments 
of  error,  but  we  shall  notice  only  such  as  are 
relied  on  in  argument.  They  seem  to  embrace 
every  essential  question  in  the  case. 

1.  It  is  claimed  that  the  court  below  erred  in 
admitting  evidence  offered  by  the  plaintifiF.  The 
specitlcation  under  this  head  refers  to  evidence 
as  to  the  number  of  cars,  loaded  with  live  stock, 
and  taken  by  the  defendant  from  the  National 
Stock  Yards  between  August  1, 1874,  and  April 
1, 1880.  The  contention  of  plaintiff  was  that, 
within  the  meaning  of  the  contract,  he  was  en- 
titled to  load  those  cars,  and  recover  therefor 
from  Qie  defendant  the  price  fixed  in  the  con- 
tract for  such  services;  this,  upon  the  alleged 
ground  that  that  stock  had  not  been  specially 
ordered  by  shippers  or  owners  to  the  National 
Htock  Yards,  and  could  have  been  directed  by 
tlie  defendant  to  Struble's  yards  had  it  made 
nnv  or  proper  effort  to  do  so.  In  this  view  the 
evidence  objected  to  was  competent,  as  fumish- 
iug  a  basis  to  estimate  the  damages  which 
plaintiff  sustained  by  reason  of  the  breach  of 
the  contract,  if  such  breach  was  established  by 
the  evidence. 

8.  Thecourt,  among  other  things,  said  to  the 
jury  that  in  determining  the  quantity  of  stock 
that  would  probably  have  been  siiipped  from 
the  plaintiffs  yards,  they  should  include  only 
such  as  the  jury  believed  would  have  been  pos- 
sible for  the  defendant  to  direct  to  those  yards. 
In  the  same  connection  the  court  said:  "The 
jury  in  considering  the  meaning  of  the  words 
■  all  live  stock  which  may  be  transported  over 
the  said  railroad  from  East  St.  Louis,'  found 
in  the  last  clause  of  the  contract  sued  on,  must 
determine  from  all  the  evidence  before  them 
what  stock  is  included.  The  words  evidently 
apply  to  such  stock  as  in  the  ordinary  course 
of  the  defendant's  business  should  be  shipped 
from  that  point  over  their  line  of  railroad.  It 
applies  to  all  such  stock  whether  loaded  at 
plaintiff's  yards  or  some  other  yards  used  for 
loading  stock  so  shipped.  As  already  sug- 
cested,  it  should  be  applied  only  to  stock  which 
ft  was  possible  for  defendant  to  Img  loaded  by 
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plaintiff.  It  docs  not  apply  to  stock,  the  owner 
or  shipper  of  which  directed  the  loading  to  bo- 
done  by  some  person  other  than  the  plaintiff, 
and  over  the  loading  of  which  defendant  had. 
no  control." 

We  are  of  opinion  that  there  was  no  error  in 
these  instructions.  The  contract  contemplated, 
upon  the  part  of  Struble,  all  the  preptutitions 
necessary  in  and  about  his  yards  to  meet  the  ne- 
cessities of  the  Company's  business  in  the  trans- 
portation of  live  stock;  and  upon  the  part  of  the 
Company  that  it  would  do  all  it  could,  in  the 
absence  of  special  orders  from  shippers,  to 
bring  live  stock  to  plaintiff's  yards,  to  be  by  him 
loaded  in  cars  for  transportation  over  defend- 
ant's road.  Such  was,  in  substance,  the  direc* 
tion  given  to  the  jury.  The  court  could  not, 
under  any  reasonable  interpretation  of  the  con- 
tract, have  said  less  than  it  did. 

8.  It  is  assigned  for  error  that  the  court  over- 
ruled defendant's  motion  for  a  new  trial.  A 
large  part  of  the  printed  argument  on  behalf  of 
deiendant  is  devoted  to  a  discussion  of  the- 
grounds  assigned  in  support  of  the  motion  for 
a  new  trial.  But  the  action  of  the  court  below 
in  refusing  a  new  trial  is  not  subject  to  review 
here.  This  has  long  been  settled  by  the  decisions- 
of  this  court.  JR.  JR.  Co.  v.  FrtUoff,  100  U.  S., 
24 jrXXV.,  531];  R.Co.y.  MeDanid*  [ante.  606]. 

The  judgment  mutt  &<  affirmed.  It  is  ao  <»•• 
dered. 

True  cop V.   Test: 

Jamea  H.  UoKenner*  Clerk,  Sup.  Court,  V.  8. 


ABRAHAM  B.  MILLER,  Appt., 

MAYOR,  ALDERMEN  and  COMMONALTY 
OP  THE  CITY  OP  NEW  YORK,  CITY 
OP  BROOKLYN  bt  au 

(See  8.  C  Reporter's  ed.,  SSS-SaS.) 

Bridge  over  navigable  river— wlien  a  lawful  ttruet- 
we — official  action — wfiat  are  navigable  waiere. 

1.  Congress  mav  declare  that,  open  a  certain  fact 
being  establisheu,  a  bridge  over  a  navigable  river 
shallbe  deemed  a  lawful  structure,  and  may  employ 
the  Secretary  of  War  as  an  agent  to  ascertain  that 
facfc  It  thereby  abdicates  none  of  its  authority. 

&  when  a  secretary  of  the  government  Is  required 
to  give  information  on  any  subject,  be  may  act 
through  officers  under  him. 

8.  A  bridge  constructed  over  a  navigable  river  in 
accordance  with  the  legislation  of  both  the  State 
and  Federal  Oovemmeuts  must  be  deemed  a  lawful 
■truotuie,  however  much  it  may  interfere  wlUi  the 
public  right  of  navigation. 

4.  E^  'Navigable  waters  of  the  United  States  *'  is 
meant  such  as  are  navigable  in  fact,  and  which  by 
themselves  or  their  connection  with  other  waters 
form  a  continuous  channel  for  commerce  with  for- 
eign countries  or  amone  the  States. 

[No.  99.] 
Argued  Nov.  6. 1883.       Decided  Nov.  t6,  1883. 

APPEAL  from  the  CircuitCourtof  the  United 
States  for  the  Southern  District  of  New 

York. 


NOTB.— BrtdfKs;  Mfferent  fcitutt;  XeuiiUUive  power 
to  grant  right  to  erect ;  duty  to  repair.  See  note  to 
fVPlarhtman  v.  Washington,  S6  Xj.  8.,  XVII.,  W. 

NavtgabU  vxUer$;  what  are  in  the  Unttea  Statei; 
rtreama  and  inianil  ivaten  a*  htahwayt.  See  note  to 
U.  8.  V.  The  MouteUo,  87  U.  8.,  XUL,  3S1. 
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The  histoiy  and  facto  of  the  case  appear  in 

the  opinion  of  Oie  court 
Mr.  WillbuB  H.  Armonztfor  appellant: 
The  special  injury  to  complainanrs  business 

resulting  from  the  construction  of  this  bridge, 

fives  bim  a  standing  in  a  court  of  equity  to 
ave  the  work  enjoined  and  declared  to  oe  a 
nuisance. 

I^.  V.  Wheding  Bridge  Co.,  18  How.,  664; 
Stale  V.  DibUe,  4  Jones,  L.  (N.  C),  107;  U.  8. 
V.  Nete  Bedfvrd  Bridge,  1  Wood.  &  M.  ,401 ;  Bo»e 
▼.  MUet,  4  Mau.  &  8.,  101;  Atty-Oen.  v.  Bir- 
minijham,  4  Kay  &  J.,  528;  Broadbent  T.  Imp. 
Gas  O.,  7  De  G.,  M.  &  G.,  486. 

if  an  individual  receives  special  damage  from 
a  public  nuisance  it  becomes,  as  regards  him, 
a  private  nuisance,  he  having  suffered  to  that 
extent  beyond  the  rest  of  the  community,  and 
he  may  maintain  an  action  on  the  case  for  such 
special  damage  as  if  it  were  a  private  nuisance. 

Ang.  Tide^at.,119;  Carey  v.  Brooke,  1  Hill 
(8.  C),  365;  Georgetoun  v.  (hnai  Co.,  13  Pet, 
91;  Smith  v.  Bolton,  7  Cush.,  254;  Corning -v. 
Lowerre,  6  Johns.  Ch.,  439;  Speneer  v.  Lon.  A 
Bir.  R.  R.  Co.,  1  Eng.  Can.  &  R.  S.  Cas.,  159; 
Sampton  ▼.  Smith,  8  Sim.,  272;  Laneing  v. 
Smith,  4  Wend.,  1;  Reg.  v.  Great  N.  By.  Co., 
14  Ad.  &  E.  (N.  8.),  25;  B.  A  W.  Ind.  Docke 
V.  Bir.  June.  By.  Cb.,8  Macn.  &  G.,  165;  Glover 
T.  N.  8.  Ry.  Co.,  16  Ad.  &  E.  (N.  8.),  912; 
Chamberlain  t.  Wat  End  Ry.  Co.,  3  Best  &  8., 
617;  Seniors.  Met.  Ry.  Cb.,  82  L.  J.  Exch.,  225; 
Cameron  v.  Charing  Cross  By.,  19  C.  B.  (N. 
8.),  764;  2  Story,  Eq.,  sec.  926. 

As  matter  of  fact,  the  bridge,  as  constructed, 
does  "obstruct  the  free  and  common  navigation 
of  the  East  River,"  which  is  forbidden  by  the 
laws  of  the  State  of  New  York,  and  it  does  "ob- 
struct, impair  and  injuriously  modify  the  nav- 
igation of  the  river,"  which  u  forbidden  by  the 
Act  of  Congress. 

The  people  have  tbejuepuNieum  to  all  navi- 
gable waters  and  public  ports,  which  right  is  pai^ 
amount  to  all  others. 

Ex  parte  Jennings,  6  Cow.,  686;  Cbx  v.  State, 
8  Blackf.,  198;  Ang.  Tide-Wat,  80-88;  Bogg 
V.  Oanai  Co.,  6  Oiiio,  410;  Atty-Gen.  v.  Pat.  A 
Hud.  RiD.  R.  R.  Co.,  9  N.  J.  Eq.,  526;  SUliman 
V.  IVw  Bridge,  11  Blatchf.,  288;  Bex  v.  Grot- 
«enor,2BiaTk,51\;  Mayor  of  Colcliestery.  Brooke, 
7  Q.  B.,  889;  Blanehard  v.  W.  U.  Td.  Co.,  60 
N.  y.,  618;  Pott  V.  Munn,  4  N.  J.  L.  (1  South.), 
ei;  Pa.  ▼.  WheelingBridge,  18  How.,  668. 

Any  law  that  Meets  public  rights  is  to  be 
strictly  construed  against  the  grantee  and  in 
favor  of  the  public. 

Bridge  Co.  v.  Jloboken  Co.,  18  N.  J.  Eq.  (2 
Beas.),  84;  8.  0.  affirmed,  18  N.  J.  Eq.  (2  Beas.), 
503;  Dwar.  Stat,  688,  702,  and  cases  cited. 

Nothing  passes  by  legislative  grant  unless  it 
is  contained  in  express  words. 

Gate  of  Mines,  Plowd.,  810-886;  Royal  Fish- 
eries of  the  Banne,  Davies,  149;  Case  of  Customs, 
Davies,  46;  Eingy.  Capper,  6  Price,  268;  Stour- 
bridge Can.  V.  Wfieeley,  2  B.  &  Ad.,  792;  Leedt 
Can.  V.  Hustler,  1  Bam.  &  C,  424;  Dock  Co.  v. 
LaMarefte,  8  Bam.  &  C,  42;  Zylstrav.  Charles- 
tun,  1  Bay,  882;  Milkitison  v.  Leland,  2  Pet, 
657. 

The  authority  given  by  the  Act  of  Congress 
to  the  Secretary  of  War  in  this  case  was  only 
prima  fade,  not  irrevocable  and  absolute.  His 
power  was  similar  to  the  power  of  the  Commis- 
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sioner  of  Patents  to  issue  patents,  which  gives 
the  patentee  a  prima /mm,  but  not  iiievootUe 
right  

ReekeTidorferv.  Jtiber,  92  U.  8.,  847(XZnL, 
719);  see,  abo.  Smith  v.  Shaui,  12  Johns.,  2S7; 
Et parte  Lange,  18  WaU.,  168  (86  U.  8.,  XXL, 
873);  ChrittieY.  Vnuin,  11  Ad.  &  E.,878;  HtuU- 
en-r.  Smith,  14  Q.  B.,  841. 

Congress  cannot  refer  the  detenninadon  of 
the  question  whether  the  bridge  conforms  to 
law,  to  the  decision  of  the  Executive,  becaaae 
it  Involves  a  judicial  determination. 

See,  Marbury  t.  Madison,  1  Cranch,  187. 

This  court  is  not  bound  by  executive  acta, 
which  turn  upon  the  construction  of  laws. 

Decatur  f.  Paulding,  14  Pet,  497. 

The  authority  conferred  on  the  Secretair  of 
War  could  not  be  delegated.and  the  notice  given 
was  not  legal.  It  was  not  in  compliance  with 
the  Act 

Lyon  v.  Jerome,  26  Wend.,  485;  Board  iifBt- 
rise  V,  Sackrider,  86  N.  Y.,  164. 

Messrs.  Joseph  H.  Choata,  Wm.  H.  Er- 
arts  and  C.  F.  Southmayd,  for  appellee: 

The  right  of  the  plaintiff  to  maintain  the  suit 
at  all  depends  upon  his  special  damage.  For 
the  rule  is,  that  no  one  can  maintain  a  private 
action  for  a  public  nuisance,  unless  he  sustains 
a  special  damage  therefrom  different  from  tliat 
sustained  by  the  rest  of  the  public. 

Wood,  Nuis.,  656;  Lansing  y.  Smith,  8  Cow., 
162;  Pierce  v.  Dart,  7  Cow.,  609;  Doughertys. 
Bunting,  1  Sandl,  1;  Bridge  Co.  v.  Smith,  80 
N.  Y.,  44. 

The  defendants  having  the  authority  of  Coe- 
gress  and  the  State  Legislature  fortheconstrao- 
tion  of  the  bridge,  it  is  a  legal  structure. 

Trans.  Co.  v.  Chicago,  99  U.  8.,  686  (XXV.. 
886);  PJutnix  v.  Comr.,  12  How.  Pr.,  1;  PtopU 
V.  Gat-Light  Co.,  64 Barb.,  65;  Clintm  Bridge 
Cote,  10  WaU.  ,466  (77  U.  S.  ,XIX.  ,969);  WheeUng 
BridgeCaee(Pa.,v.  Bg.  a>.),18How.,518;  Bridgi 
Co.  V.  U.  S.,106  U.  8., 470 (XXVI.,  1148);  fflt- 
man  v.  PAOo.,  8  Wall.,  718  (70  U.  8.,  XVni, 
96);  Huse  v.  Gloter,  16  Fed.  R.,  293;  EseanaU 
Co.  V.  Chicago  (flnte,  442);  People  t.  KeUy,  7t 
N.  Y.,476. 

Mr.  JutHet  Fteld  deUvered  the  opinioii  of 

the  court: 

This  suit  was  commenced  in  Hay,  1876,  to 
restrain  the  erection  of  the  suspension  bridge, 
then  under  construction,  over  East  Biver,  ia 
the  State  of  New  York,  between  the  Cities  of 
New  York  and  Brooklyn.at  the  height  of  135  feel 
above  the  river  at  high  water  mark,  which  was 
the  proposed  elevation  of  the  structure.  Ai  tiie 
bridge  has  since  been  completed,  if  the  plaintiS 
can  make  good  his  contention  and  establish  that 
when  he  Died  his  bill  he  was  entitled  to  the  re- 
lief prayed,  he  may  claim  that  the  bridge  shall 
be  raised  to  a  greater  elevation  or  be  enttraly 
abated.  He  is  the  lessee  of  certain  warebottces 
on  the  banks  of  the  river  above  the  point  tA  the 
proposed  crossing  of  the  bridge,  and  he  states 
that  he  brings  the  suit  on  behafi  of  himself  and 
of  all  others  similarly  situated.  No  one,  bow- 
ever,  has  united  with  him  in  ito  proeecatioD. 
He  stands  alone  as  complainant  and  alteei 
that  the  bridge,  if  erected  as  projected  and  In- 
tended to  the  height  designated,would  be  boilt 
without  lawful  power  and  authority;  that  it 
would  be  a  nuisance,  and  obstruct,  impair  ind 
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injuriously  modify  the  navigation  of  the  river; 
and  might  seriously  and  prejudicially  affect  the 
commerce  of  the  Port  of  New  York;  that 
merchant  vessels  from  the  New  England  States 
and  British  Provinces,  and  from  ports  south  of 
New  York,  and  vessels  engaged  in  foreign  com- 
merce, pass  and  repass  on  the  river  the  intended 
location  of  the  bridge;  that  the  masts  of  a  lar^ 
proportion  of  these  vessels  exceed  136  feet  m 
neigbt;  and  that  the  expense  to  them  of  strik- 
ing parts  of  their  masts  in  passing  under  the 
bridge,  if  built  as  proposed,  with  the  detention 
and  additional  towage  rendered  necessary, 
would  be  so  great  as  to  destroy  his  warehouse 
business  and  be  a  private  ond  irreparable  intury 
to  him,  for  which  an  action  at  law  would  afford 
no  adequate  redress.  He  accordingly  prays  an 
adjudication  of  the  court  upon  the  character 
and  effect  of  the  proposed  bridge  in  conformity 
with  these  allegations,  and  an  injunction  re- 
straining the  further  prosecution  of  the  work 
of  building  it  at  the  height  of  135  feet  above 
mean  high  water,  or  at  any  other  height  that 
would  obstruct,  impair  or  mjurioody  modify 
the  navigation  of  the  river. 

The  court  below  did  not  find  in  the  aJlei 
tioDS  of  a  possible  loss  to  the  plaintiff  in  his 
warehouse  business,  or  in  the  proofs  offered  to 
sustain  them,  sufticient  ground  to  restrain  the 
completion  of  the  work.  It  dismissed  his  com- 
plaint as  being  without  substantial  merit. 

We  approve  of  its  action  and  decree.  The 
erection  of  the  bridge  at  the  elevation  proposed 
was  authorized  by  the  action  of  both  the  State 
and  Federal  Qovemments.  It  would,  therefore, 
when  completed,  be  s  lawful  structure.  If, 
as  now  completed,  it  obstructs  in  any  respect  the 
navigation  of  the  river,  it  does  so  merely  to  an 
extent  permitted  by  the  only  authorities  which 
could  act  upon  the  subject.  And  the  injury 
then  apprehended  and  alleged  by  the  plaintiff 
and  now  sustained,  is  only  such  as  is  common 
to  all  persons  engaged  in  commerce  on  the  river 
and  doing  biisiness  on  its  bonks  and,  therefore, 
not  the  subject  of  judicial  cognizance.  These 
conclusions  will  clearly  appear  by  a  reference  to 
the  legislation  under  which  the  work  was  com- 
menced and  prosecuted. 

On  the  16th  of  April,  1867,  the  Legislature  of 
Kew  York  passed  an  Act  creating  a  corporation 
by  the  name  of  the  New  York  Bridge  Com- 
pany, for  the  purpose  of  constructing  and  main- 
teining  a  permanent  bridge  over  Ea.st  River, 
between  the  Cities  of  New  York  and  Brooklyn. 
Laws  of  1867,  ch.  899.    The  Act,  among  other 
things,  authorized  the  corporation  to  acquire 
and  hold  so  much  real  estate  as  might  be  nec- 
essary for  the  site  of  the  bridge,  and  of  all  piers, 
abutments,  walls,  toU  houses  and  other  struct- 
ures proper  to  it, -and  for  the  opening  of  suita- 
ble avenues  of  approach,  but  no  land  under 
water  beyond  the  pier  lines  established  by  law. 
It  declared  that  the  bridge  at  the  middle  of  the 
river  should  not  be  at  a  less  elevation  than  180 
feet  above  high  tide  and  should  not  be  so  con- 
structed as  to  obstruct  "  the  free  and  common 
navigation  of  the  river;"  that  it  should  not  ob- 
struct any  street  it  might  cross,  but  span  such 
street  by  an  arch  or  suspended  platform  of  suit- 
able height  to  afford  passage  under  it  for  all  pur- 
poeee  of  public  travel  and  transportation;  and 
tbat  no  street  running  on  a  line  of  the  bridge 
■hould  be  closed  without  full  compensation  to 
100  V.  8.  V.  8..  Boos  27. 


the  owners  of  the  property  upon  it;  and  desig- 
nated the  points  of  the  commencement  and  ter- 
mination  of  the  bridge. 

On  the  20th  of  February,  1869,  the  Lepsla- 
ture  passed  an  Act  amendmg  the  Act  of  incor- 
poration and  providing  for  the  representation 
of  the  two  Cities  of  New  York  and  Brooklyn  in 
the  l)oard  of  directors  of  the  bridge  company, 
and  directing  that  the  company  should  proceed 
without  delay  to  construct  the  bridge,  author- 
izing it  for  uat  purpose  to  use  and  occupy  so 
mucn  of  the  lands  imder  the  water  of  the  river, 
not  exceeding  a  front  on  either  side  of  2S0  feet, 
nor  extending  beyond  the  pier  lines,  as  might 
be  necessary  for  the  construction  of  the  towers 
of  the  bridge. 

On  the  3d  of  March  of  the  same  year.  Con- 
gress passed  an  Act  entitled  "An  Act  to  Estab- 
lish a  Bridge  across  East  Biver  between  the 
Cities  of  Brooklyn  and  New  York,  in  the -State 
of  New  York  (as)  a  Post-Road."  In  it  the  Acts 
of  the  Legislature  of  New  York  are  referred  to, 
and  the  bridge  to  be  constructed  under  them 
was  declared  to  be  "a  lawful  structure  and 
post-road  for  the  conveyance  of  the  mails  of  the 
United  States,"  provided  the  bridge  should  be 
so  constructed  and  built  as  "  not  to  obstruct, 
impair  or  inluriously  modify  the  navigation  of 
the  river."  To  secure  a  compliance  with  this 
condition,  the  company  was  required,  previ- 
ous to  commencing  the  construction  of  the 
bridge,  to  submit  to  the  Secretary  of  War  a 
plan  of  it,  with  a  detailed  map  of  the  river  at 
Its  proposed  site  and  for  the  distance  of  a  mile 
above  and  below,  exhibiting  the  depths  and  cur- 
rents of  the  stream,  together  with  such  other  in- 
formation as  might  be  deemed  requisite  by  the 
Secretary  todetermlne  whether  the  bridge, when 
built,  would  conform  to  the  prescribe  condi- 
tions of  the  Act,  "not  to  obstruct,  impair  or  in- 
juriously modify  the  navigation  of  the  river." 

The  Secretary  of  War  was  by  the  Act  au- 
thorized and  directed,  upon  receiving  the  plan 
and  map  and  other  information  and  upon  be- 
LDg  satisfied  that  a  bridge  built  on  such  a  plan 
and  at  said  locality  would  conform  to  these  con- 
ditions, to  notify  ue  company  that  he  approved 
the  same;  and,  upon  receiving  such  notmcation 
the  Act  declared  that  such  company  might  pro- 
ceed to  the  erection  of  the  bridge,  conforming 
strictly  to  the  approved  plan  and  location.  But, 
until  the  Secretary  approved  the  plan  and  loca- 
tion and  notified  the  company  of  the  same  in 
writing,  the  bridge  should  not  be  built  or  com- 
menced. 

Soon  after  the  passage  of  this  Act,  the  com- 
pany had  the  required  plan  and  maps  prepared 
and  submitted  to  the  Secretary  of  War.  It  is 
conceded  that  in  this  respect  theprovisions  of 
the  Act  were  complied  with.  The  Secretary 
then  appointed  a  commission  of  engineers,  con- 
sisting of  three  officers  of  the  army,  two  of  them 
having  the  rank  of  lieutenant-colonel  of  engi- 
neers, and  the  third,  a  captain  of  engineers,  to 
examine  and  report  upon  the  proposed  bridge, 
its  height,  strength,  plan,  location  and  pracU- 
cability,  the  effect  of  its  piers  and  foundations 
and  abutments  upon  the  navigation  of  the  river 
and  the  approaches  to  the  harbor,  and  to  what 
extent  the  bridge  might  obstruct  or  interrupt 
the  passage  of  vessels  and  the  free  access  to  the 
United  States  navy  yard  at  Brooklyn.  The  com- 
mission heard  all  parties  interested,  and  made 
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an  einborate  report  upon  tiie  subject  to  t 
chief  engineer  of  the  United  States  Ax-xny 
Wasbini^n,  and  through  him  the  report  -w 
Bubmitted  to  the  Secretuy  of  War.  A  majori 
of  the  commission  was  of  opinion  tliat  the  hei  e'i 
of  the  center  of  the  main  span  of  the  bridi 
above  high  water  should  be  increased  from  1! 
to  185  feet.  They  also  made  yarious  recon 
mendations  with  reference  to  the  dixnenaioz 
and  strength  of  various  parts  of  the  structure 
to  the  projection  of  the  pier  or  tow^er  f  oundf 
tiona  of  Uie  bridge,  and  to  the  attachment  o 
guya  or  stays  to  its  main  gpcm.  They  reporte< 
as  their  conclusions: 

1.  That  there  was  no  doubt  of  the  entire  prac 
ticability  of  the  structure  nor  of  its  stability 
when  completed. 

2.  That  no  sensible  eSect  would  be  produced 
by  the  pier  or  tower  foundations  and  abutments 
upon  the  navigation  of  the  river,  nor  upon  the 
apjproaches  to  the  harbor  of  New  York. 

3.  That  the  bridge  would  not  offer  any  impor- 
tant impediment  to  the  free  access  of  naval  ves- 
sels to  the  United  States  navy  yard  at  Brook- 
lyn, nor  any  obstruction  or  interruption  to  the 
passage  of  merchant  vessels  under  it,  fiuther 
tlian  requiring  the  larger  class  of  ships  to  send 
down  or  house  their  royals,  and  in  some  cases 
their  top-gallant  masts. 

4.  That  the  brid^,  as  pro^ted,  would  con- 
form to  the  prescnbed  conditions  of  the  Act  of 
Congress  relating  to  it,  unless  it  be  decided  that 
the  words  "  obstruct  or  impair  "  implied  that  it 
should  not  necessitate  any  such  preparation  for 
passing  it,  on  the  part  of  vessels  of  the  larger 
cliiss,  as  is  involved  m  housing  or  sending  down 
of  top-gallant,  royal  or  sky -sail  masts. 

On  the  19th  of  June,  1869,  the  Secretary  of 
War  approved  the  report  of  the  commission 
with  the  views  and  recommendations  it  con- 
tained, provided  that  the  height  of  the  center  of 
the  main  span  of  the  bridge  should  not  be  less 
than  185  feet  in  the  clear  at  mean  high  water  p 
of  the  spring  tides,  and  that  the  structure  should  pi 
conform  in  all  other  respects  to  the  conditions  ni 
recommended  by  the  commission.    The  Secre-  at 
tarv  also  directed  the  chief  of  engineers  to  fur-  dc 
nish  the  bridge  company  with  a  copy  of  the  Act  no 
of  Congress  establishing  the  bridee,  a  copy  of  cli 
the  report  of  the  comimssion  and  of  his  own  coi 
report,  and  to  notify  the  company  that  the  span  th( 
and  location  of  the  bridge  were  approved,  sub-  effi 
ject  to  the  conditions  mentioned.      ' 

This  action  of  the  Secretary  was  indorsed  on 
the  report.     In  accordance  with  his  direction, 
the  chief  engineer  notified  the  company  of  the 
approval  of  the  Secretary  and  of  the  conditions 
which  accompanied  it.  Upon  receiving  the  noti- 
fication, the  company  commenced  the  construc- 
tion of  the  bridge  and  prosecuted  the  same  until 
the  year  1875,  when  the  Leeislature  of  the  State 
passed  an  Act  dissolving  the  company  and  dc- 
clping  the  bridge  to  be  a  public  work  of  the 
Cities  of  New  York  and  Brooklyn,  and  proTid- 
ing  for  its  completion  by  them.     It  is  conceded 
by  stipulation  of  the  parties  that  the  proraions 
of  this  Act  were  complied  with  ana  that  the 
management  of  the  work  was  devolred  upon 
trustees  to  be  appointed  by  Qie  two  cities, 
When  this  suit  was  conunenced,  the  work  lud 
progressed  so  far  that  the  towers  and  andiorages 
on  both  sides  of  the  river  bad  been  completed  struct 
and  upwards  of  $6,000,000  had  been  expended;  I  treate 
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it  may  interfere  with  the  public  right  of  naviga- 
tion m  the  East  Kver,  and  thereby  affect  the 
profits  or  business  of  private  persons,  it  cannot, 
on  that  ground,  be  the  subject  of  complaint  be- 
fore the  courts.  The  plalntiS  is  not  deprived 
of  his  property  nor  of  the"  enjoyment  of  it;  nor 
does  he  from  that  cause  suffer  any  damage  dif- 
ferent in  character  from  the  rest  of  the  public 
He  alleges  Uiat  his  business  of  a  warehouse 
keeper  on  the  buiks  of  the  river  above  the  bridge 
win  be  in  some  degree  lessened  by  the  delay  at- 
tending the  passage  under  it  of  vessels  with  high 
masts.  The  inconvenience  and  possible  loss  of 
business  from  this  cause  are  not  different  from 
that  which  others  on  the  banks  of  the  liver 
above  the  bridge  may  suffer.  Every  public  im- 
provement, whilst  adding  to  the  convenience  of 
tlie  people  atlarge.affects.more  or  less  injurious- 
ly, the  mterestsof  some.  A  new  channel  of  com- 
merce opened,  turning  trade  into  it  from  other 
courses,  may  affect  the  business  and  interests  of 
persona  who  live  on  the  old  routes.  A  new  mode 
of  transportation  may  render  of  little  value  old 
conveyances.  Every  railway  in  a  new  country 
interferes  with  the  business  of  stage  coaches  and 
ride-way  taverns;  and  it  would  not  be  more  ab- 
surd for  their  owners  to  complain  of  and  object 
to  its  construction  than  for  parties  on  the  banks 
of  the  East  River  to  complain  of  and  object  to 
the  improvement  which  connects  the  two  great 
cities  on  the  harbor  of  New  York. 

Several  cases  have  been  before  this  court  re- 
lating to  bridges  over  navigable  waters  of  the 
United  States  in  which  questions  were  raised  as 
to  the  authority  by  which  the  bridges  could  be 
constructed,  the  extent  to  which  they  could  be 
permitted  to  obstruct  the  free  navigation  of  the 
waters,  and  the  right  of  private  parties  to  inter- 
fere with  their  construction  or  continuance.  In 
these  cases  all  the  questions  presented  in  the  case 
at  bar  have  been  considered  and  deternuned,  and 
what  we  hereafter  say  in  this  opinion  will  be  lit- 
tle more  than  a  condensation  of  what  was  there 
declared.  The  power  vested  in  Congress  to  reg- 
nlate  commerce  with  foreign  Nations  and  among 
the  several  States  includes  the  control  of  the 
navigable  waters  of  the  United  States,  so  far  as 
may  oe  necessary  to  insure  their  free  navigation; 
and  by  "  navigable  waters  of  the  United  States" 
are  meant  such  as  are  navigable  in  fact,  and 
which  by  themselves  or  their  connection  with 
other  waters  form  a  continuous  channel  for  com- 
merce with  foreign  countries  or  among  the 
States.     The  Damd  Ball,  10  Wall.,  557  [77  U. 
8.,  XIX.,  999].  East  River  is  such  a  navigable 
•water     It  enters  the  liarlwr  of  New  York  and 
connects  it  with  Long  Island  Sound.  Whatever, 
therefore,  majr  be  necessary  to  preserve  or  im- 
prove its  navigation  the  General  Government 
may  direct;and  to  that  end  it  can  determine  what 
shall  and  what  shall  not  be  deemed  an  interfer- 
ence with  or  an  obstruction  to  such  navigation. 
In  the  Wheeling  Bridge  Ca»e  a  bridge  erected 
over  the  Ohio  River  at  Wheeling,  under  an  Act 
of  the  Legislature  of  Virginia,  which  prevented 
Ibe  passage  of  steamboats  with  high  chimneys, 
-was  adjudged  to  be  an  unlawful  structure;  and 
tbe  court  ordered  that  it  should  be  raised  so  as 
to  afford  a  free  passage  to  the  steamers,  or  that 
Bome  other  plan  should  be  adopted  by  a  da}'  des- 
ignated which  would  relieve  the  navigation  from 
t&e  obstruction,  or  that  the  bridge  should  be 
abated.    Congress  thereupon  interfered  and  de- 
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clared  the  bridge,  as  it  was  built  at  its  existing 
elevation,  to  be  a  lawful  structure.  The  court 
then  held  that  the  objection  to  the  bridge  as  an 
obstruction  to  the  navigation  of  the  nver  was 
removed;  that  although  it  might  still  be  an  ob- 
struction In  fact,  it  was  not  so  in  contemplation 
of  law,  and  the  decree  of  the  court  for  the  abate- 
ment  of  the  bridge  could  not  be  enforced. 
"  There  was  no  longer,"  said  the  coiut,  "  any 
interference  with  the  enjoyment  of  the  public 
right,  inconsistent  with  the  law,  no  more  than 
there  would  be  where  the  plaintiff  himself  had 
consented  to  it  after  the  rendition  of  the  decree." 
For  its  interference  with  the  public  use  of  the 
stream  no  individual  could  complain,  as  the 
power  which  could  control  and  regulate  that  use 
had  made  tiie  structure  creating  Oie  interference 
a  lawfiU  one.  18  How.,  480  [59  U.  8.,  XV., 
4861. 

The  case  of  Oilman  ▼.  PhUadOphia,  8  Wall. , 
718  [70  U.  8.,  XVIU.,  96],  fa  much  stronger 
than  the  Whieling  Bridge  Case,  and  is  conclu- 
sive against  the  pretensions  of  the  plaintiff.  It 
there  appeared  that  a  bridge  was  about  to  be 
built  over  the  Schuylkill  River  at  Chestnut 
Street  in  the  City  of  Philadelphia  under  the  au- 
thority of  an  Act  of  the  Legislature  of  Pennsyl- 
vania, when  a  parW-  owning  valuable  coal 
wharves  just  above  Chestnut  Street  filed  a  bill 
to  prevent  its  erection,  alleging,  as  in  the  pres- 
ent case,  that  it  would  be  an  unlawful  obstruc- 
tion to  the  navi^tion  of  tbe  river  and  a  public 
nuisance,  inflicting  upon  him  special  damage, 
and  claiming  that  he  was  entitlecl  to  be  protected 
by  an  injunction  to  restrain  the  progress  of  the 
work,  and  to  a  decree  of  abatement  should  it  be 
completed.  The  river  was  tide-water  and  navi- 
gable to  the  wharves  of  the  plaintiff  by  vessels 
drawing  from  eighteen  to  twenty  feet  of  water; 
and,  for  years,  commerce  to  them  had  been  car- 
ried on  in  all  kinds  of  vessels.  The  bridge  was  to 
be  only  thirty  feet  high  and  without  draws  and, 
of  course,  would  cut  off  all  ascent  above  it  of  ves- 
sels carrying  masts.  The  city  justified  its  in- 
tended action  under  the  Act  of  toe  Legislature, 
setting  up  that  the  bridge  was  a  necessity  for 
public  convenience  to  a  large  population  resid- 
ing on  both  sides  of  the  stream.  The  court  be- 
low dismissed  the  bill,  and  this  court  affirmed 
its  decree,  holding  that  as  the  river  was  wholly 
within  her  limits  the  State  could  authorize  the 
construction  of  a  bridge  until  Congress  should 
by  approiiriate  legislation  interfere  and  assume 
control  of  the  subject.  In  giving  its  opinion,  the 
court  observed  that  it  should  not  be  forgotten, 
that  bridges  which  are  connecting  parts  of  turn- 
pikes, streets  and  railroads  are  means  of  com- 
mercial transportation  as  well  as  navigable  wa- 
ters, and  that  the  commerce  over  them  may  be 
greater  than  on  the  water;  that  it  was  for  the 
municipal  power  to  determine  which  should  be 
preferred  and  how  far  either  should  be  made 
subservient  to  the  other;  and  that  this  power 
could  be  exercised  by  the  State  until  Congress 
interfered  and  took  control  of  the  matter.  All 
the  considerations  which  governed  the  decision 
of  that  case  operate  with  equal,  if  not  greater, 
force  in  the  present  case.  In  that  case  different 
parts  of  a  city  separated  by  a  navigable  water 
were  connected  by  a  bridge;  in  this  case  two 
cities  thus  separated  are  united.  In  that  case 
tbe  obstruction  was  complete  and  permanent  to 
all  vessels  having  masts;  in  this  case  the  ob- 
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stmction  does  not  exist  except  to  a  limited  class 
of  yessels  having  high  masto,  and  to  them  it  is 
little  more  than  a  temporary  inconvenience.  In 
that  case  there  was  no  approval  of  the  structure 
tj  Congress,  except  such  as  ma^  be  inferred 
from  its  silence;  in  this  case  there  is  its  direct  au- 
thorization of  the  bridge  after  a  careful  consid- 
eration of  its  effect  upon  navigation  by  a  com- 
mission of  distinguished  engineers.  In  that  case 
the  bridee  was  neld  to  be  a  lawful  structure 
against  all  private  parties,  the  Federal  (Jovem- 
ment  alone  having  the  right  to  object  to  the  ob- 
struction to  the  navigation  of  the  river  which  it 
might  cause  and  to  remove  it;  in  this  case  that 
Gtovemment  does  not  object,  but  approves  and 
sanctions  the  structure;  and  the  public  benefit 
from  it  far  outweiglis  any  inconvenience  aris- 
ing from  its  interference  with  the  navigation  of 
the  stream. 

The  recent  case  of  Bteanaba  Oo.  v.  Ohieago 
{ante,  4421,  follows  the  decision  in  Oilman  v. 
PhiUuUiphia,  and  is  equally  pointed  and  de- 
cisive. 

In  the  light  of  these  cases,  and  others  of  the 
same  purport  might  be  cited,  the  claim  of  the 
plaintiff  that  the  construction  of  the  great  work 
which  waste  connect,  and  whicli  has  since  then 
connected,  the  Cities  of  New  York  and  Brook- 
lyn should  have  been  suspended,  appears  to  be 
wholly  without  merit. 

The  literee  (if  tlu  court  below  ditmitting  liU  biU 
imttt,  t/tortfore,  be  qfflrmed;  and  it  i*  m  ordered. 

True  copy.   TeBt: 

James  H.  HoKennoy,  Clerk,  Sup.  Court,  XJ.  8. 


MEMPmS  GAS-LIGHT  GO.,  Pfff.  in  Err., 

•. 
TAXING  DISTRICT  OF  SHELBY  COUN- 
TY, TENNESSEE. 

(See  S.  C,  Beporter*s  ed.,  896-110.)    , 

Gmiraet  against  taxation — provieion  in  charter 
— eonetituUonal  protection. 

i,  A  contract  a^lnst  taxation  of  a  company  can- 
not be  implied,  because  permitting  the  State  to  tax 
the  company  by  a  license  tax  for  tlie  privilege 
granted  by  its  coarter  would  destroy  that  privilege. 

2.  To  have  an  exemptioD  from  taxation,  it  is  neo- 
easary  to  have  a  provwlon  to  that  effect  in  the  char- 
ter, In  clear  and  unmistakable  language. 

8.  The  Constitution  of  tlie  United  States  does  not 
profess  in  all  cases  to  protect  property  from  unjust 
or  oppressive  taxation  by  the  States.  That  Is  left 
to  the  state  constitutions  and  state  laws, 

[No.  926]. 
Submitted  Not.  IS,  1883.  Decided  Not.  S6, 1883. 

F  ERROR  to  the  Supreme  Court  of  the  State 

On  the  26th  of  April,  1888,  Joseph  Craig, 
Secretary  of  the  Memphis  Oas-Li^ht  Companv, 
was  arrested  upon  a  warrant  issued  b^  the 
President  of  the  Fire  and  Police  Commissioners 
of  the  Taxing  District  of  Shelby  County,  Ten- 
nessee, charging  that  said  Company  had  com- 
mitted the  offense  of  doing  busineas  without  a 

VVTB.— Exemption  from  tcaatUm,  viheOur  aeon- 
tmctornot.'woitmptfed.  See  note  to  Tucker  v.  Fer- 
guson, 8B  U.  8.,  ZXII.,  axi. 
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license  within  the  Tasdng  District  of  Shelby 
County,  Tennessee,  in  vioution  of  law  and  th« 
ordinances  of  said  Taxing  District. 

He  was  tried  before  the  said  President  of  the 
Fire  and  Police  Commissioners  of  said  District, 
and  found  guilty  as  charged,  and  the  said  Mem- 
phis Oas-Light  Company  was  fined  |50,  and 
said  Joseph  Craig,  Secretary,  was  ordernd  to  Ik 
committed  to  the  "work-house,  the  district  pris- 
on", imtil  said  fine  and  costs  were  paid. 

fVom  this  judgment,  the  defendant  am)ealed 
to  the  Circuit  Court  of  Shelby  County,  Tennei- 
see.  The  case  was  tried  in  said  drcmt  court  oo 
the  2d  of  May,  1888,  when  a  judgment  wu 
rendered  against  the  defendant,  and  the  fine 
was  assessed  at  |50,  and  a  jud^ent  entered 
against  the  defendant  and  secunties  <m  the  ■!>■ 
peal  bond  for  |50,  and  all  the  costs. 

This  judgment  having  been  affirmed,  on  ap- 
peal, by  the  court  below,  the  defendant  soed  out 
this  writ  of  error. 

The  facts  of  the  case  are  sufficiently  stated  b; 
the  court. 

Mettrs.  Geo.  Oantt,  Henry  Cmft  and 
JoaiaJi  Patterson,  for  plaintiff  in  error. 

Mettrt.  J.  B.  HelakeU  and  O.  W.  EeitUl, 
for  defendant  in  error. 

Mr.  Juttice  Miller  delivered  the  oidnion  of 
the  court: 

This  is  a  writ  of  error  to  the  Stipreme  Coort 
of  Tennessee. 

The  question  presented  is,  whether  the  stat- 
ute of  the  State  under  which  the  defendant  as- 
sessed a  license  tax  of  |3S0  against  plaintiff  in 
error  is  void,  because  it  violates  the  contiact 
found  in  the  charter  of  the  Company. 

This  charter  was  enacted  November  20, 1851, 
and,  after  giving  the  name  of  the  new  Ooipon- 
tion  and  the  names  of  the  corporators,  it  men 
for  the  rights,  privileges,  powers  and  restric- 
tions of  the  Company,  to  the  second,  tiiinl, 
fourth,  fifth,  sixth,  seventh,  eighth,ninth,teiitli, 
eleventh  and  twelfth  sections  of  an  Act  iactt- 
porating  the  Nashville  Oas-Light  Company, 
passed  November  21, 1849,  and  declares  tut 
those  sections,  cot  inconsistent  with  the  first  sec- 
tion of  this  Act,shall  apply  to  the  Memidib  Qss- 
Light  Company  as  fullv  and  compfctdy  as 
though  the  same  were  fiuly  set  forth  and  inoor 
porated. 

For  any  contract  of  exemption  from  taxatioD 
we  must,  therefore,  look  to  the  provisioas  ol 
those  sections  in  the  charter  of  the  NashriUe 
Company. 

These  sections  contain  the  usual  pow»s  nec- 
essary for  the  succMsfuI  conduct  of  the  bodneH 
of  the  Companv,  its  organization,  its  shares  of 
stock,  mode  of  payment,  laying  pipes  in  the 
street  and  the  like,  and  after  a  caretulesaniaa- 
tion  of  them  we  are  unable  to  see  anything  what- 
ever which  expresses  a  contract  for  raynmita- 
tion  of  the  power  of  the  Legidatoie  to  tax  the 
Company  or  its  property. 

Such  was  the  opinion  of  the  Supreme  Cooit 
of  Tennessee,  delivered  on  renderiog  the  judg- 
ment to  wjiich  this  writ  of  error  is  takoi. 

And  though  this  court  is  bound  tor  itseU  to 
inquire  in  every  such  case  as  this,  whether  titere 
existed  a  contract  which  mij^t  heimpdred,aa 
which  subject  the  court  has  reir  recently,  at 
the  present  Term.oollated  the  auUMnitiesin  the 
case  otR  &  Oo.  v.  Palmee  [ante,  MS]  we  ara 
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nnsble  to  discover  any  reason  for  dissenting 
from  the  opinion  of  the  Supreme  Court  of  Ten- 
nessee on  that  point. 

The  section  of  the  charter  on  which  plaintiff's 
counsel  mainly  rely  as  showing  a  contract  is  the 
fifth  section,  which  reads  as  follows: 

"  Sec.  5.  The  said  Company  shall  have  the 
privilege  of  erecting.establishin^  and  construct- 
ing gas-works,  and  manufacturing  and  vending 
gas  in  the  City  of  Nashville,  hy  means  of  pu^ 
lie  works,  for  a  term  of  fifty  years  from  and 
after  the  date  of  this  Act.  A  reasonable  price 
per  thousand  feet  for  pia  shall  be  charged  in 
the  case  of  private  individuals,  to  be  regulated 
by  the  prices  in  other  southwestern  cities;  and 
for  public  lights,  such  sum  as  mav  be  agreed 
apon  by  the  Company  and  the  public  authori- 
ties of  Kashville;  Provided,  said  Company  shall 
never  charge  more  than  one  cent  for  every  cubic 
foot  of  gas  used,  as  may  be  indicated  by  the  gas- 
meter,  or  computed  by  the  ordinary  rules  in 
such  cases ;  nor  shall  they  ever  charge  the  cor- 
poration of  the  City  of  Nashville  more  per  cubic 
foot  than  they  shall  be  getting  at  the  same  time 
horn  the  majority  of  the  inhabitants  of  the  city 
using  such  gas." 

The  argument  of  counsel  is  that  if  no  express 
contract  against  taxation  can  be  found  here  it 
must  be  implied,  because  to  permit  the  State  to 
tax  this  Company  by  a  license  tax  for  the  privi- 
lege granted  by  its  charter,  is  to  destroy  that 
privilege. 

But  uie  answer  is,  that  the  Company  took  its 
charter  subject  to  the  same  right  of  taxation  in 
the  Stttte  that  applies  to  all  other  privileges  and 
to  all  other  property.  If  it  wished  or  intended 
to  have  an  exemption  of  any  kind  from  taxation, 
or  felt  that  it  was  necessary  to  the  profitable 
working  of  its  business,  it  should  have  requir^ 
a  provision  to  that  effect  in  its  charter. 

The  Constitution  of  the  United  States  does 
not  profess  in  all  cases  to  protect  property  from 
no  just  or  oppressive  taxation  by  the  States.  That 
ia  left  to  the  state  constitutions  and  state  laws. 

In  the  case  of  S.  R.  Co.  v.  Ptt.,  21  Wall.,  492 
[88  U.  8..  XXn..  5961,  it  was  safd: 

"This  court  has  in  the  most  emphatic  terms 
and  on  every  occasion  declared  that  the  lan- 
guage in  which  the  surrender  (of  the  right  of 
taxation)  is  made  must  be  clear  and  unmistak- 
able. The  covenant  or  enactment  must  distinctly 
express  that  there  shall  be  no  other  or  further 
taxation.  A  State  cannot  strip  herself  of  this 
most  essential  power  by  doubtful  words.  It  can- 
not, by  ambiguous  language,  be  deprived  of  this 
highest  attribute  of  sovereignty.  The  principle 
has  been  distinctly  laid  down  in  each  of  the 
caaes  referred  to.  It  has  never  been  departed 
from." 

See,  also.  Bank  v.  Bitting*,  4  Pet.,  514;  ffer- 
riele  v.  Randolph,  18  Vt.,  531;  R.'R.  Co.  v.  Ma- 
^<n»,20Wall.,40[87U.  S.,  XXII.,  282;  Dela- 
ware S.  R.  Tate,  18  Wall.,  206  [86  U.  S.,  XXI., 
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here  U  in  this,  case  no  language  which  at- 
tempts to  exempt  plaintiff  from  taxation,  nor  is 
there  even  the  most  remote  implication  of  such 
exemption. 

Tttt  judgment  cf  the  Supreme  Court  of  Ten- 
fteteee  u  affirmed. 
True  copy.  Test: 

James  H.  HoKennejr,  Clerk,  Sup.  Court,  U.  8. 
(Mea-a  M.  W.  Bep.,  SSL 
109  U.S. 


JOHN  J.  QILPILLAN,  P^.  in  Err., 

». 

UNION  CANAL  COMPANY  OF  PiaiN- 

STLVANIA. 

(Bee  a  C,  Beporter'8  ed.,  401-407.) 

Statute  impairing  eontraete—legielafive  power. 

1.  A  Statute  authorizlntr  an  agreement  between 
a  company  pecuniarily  embannsged  and  Its  credit-' 
018,  tor  fundinir  Its  debts,  provldtn?  lor  notice  to 
thebondholdera  to  appear  and  express  In  writing 
their  assents  or  dissents,  and  for  the  preservation  <n 
all  the  orlfflnal  rl({hta  or  such  as  dMonted,  which 
made  the  failure  of  a  bondholder  to  slffnUy  his  re- 
fusal to  concur  in  theagreementof  settlement  with- 
in the  speoifled  time  equivalent  to  an  express  aaaent 
In  writintr  does  not  impair  the  obligation  of  his 
bond. 

&  It  Is  within  the  lust  scope  of  legislative  power 
to  require  bondholders.  Interested  in  common  with 
others  in  a  trust  security,  to  signify  their  assent  to, 
or  dissent  from,  a  plan  proposed  by  proper  peisons 
for  the  compromise  ana  adjustment  or  matters  of 
diflerence  affecting  their  common  mterests. 

[No.  41.] 
Submitted  Oct.  IS,  188S.   Decided  Not.  t6,  188S. 

F  ERROR  to  the  Supreme  Court  of  the  State 
of  Pennsylvania. 

The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mr.  Jas.  Duval  Rodney,  for  plaintiff  In 
error. 

Mr.  Thomaa  Hart,  Jr.,  for  defendant  in 
error: 

The  Union  Canal  Acts  are  simple  Acts  of  lim- 
itation, giving  every  ttondholder  three  months 
within  which  he  must  act,  if  at  all.  A  course 
is  provided,  by  following  which,  his  rights  will 
be  preserved,  but  he  must  pursue  it  within  the 
time  prescribed  ?   Such  Acts  are  constituUonaL 

Korn  V.  Bnmme,  64  Pa.,  65;  Ohadviek  v. 
Moore,  8  Watts  &  8.,  49;  Breitenbaeh  v.  Bueh, 
44  Pa.,  818;  Coxe  v.  Martin, 44  Pa.,  823;  Terrtf 
V.  Anderson,  96  U.  8.,  628(XXrV.,  865). 

The  single  question  is:  did  not  the  plaintiff  in 
error  assent  to  it?  He  did  if  the  Legislature  of 
Pennsylvania  could  call  upon  him  to  signify  his 
dissent,  with  notice  in  the  event  of  fnaction, 
that  he  would  be  taken  to  have  assented. 

Martin  v.  R.  R.  Co.,8  Fla.,  870;  R.  R.  Co.  v. 
Leaeli,  4  Jones,  L.  (N.  C),  d40;Ireland  v. Turn- 
pike Co.,  19  Ohio  St,  869;  R.  R.Oo.-<t.  Cmeea, 
28  Pa.,  829. 

Mr.  Chief  Jtutiee  Waite  delivered  the  opin- 
ion of  the  court : 

The  Union  Canal  Company  of  Pennsylvania,a 
Corporation  of  the  Stateof  Pennsylvania,issued, 
in  1863,  a  series  of  bonds  for  the  payment  of 
money,  amounting  in  the  aggregate  to  $2,600,- 
000,  with  coupons  for  semMumual  interest  at- 
tached. These  bonds  and  coupons  were  secured 
by  a  mortgage  to  trustees  on  the  property  of  the 

Prior  to  1862  the  Company  became  pecuniari- 
ly embarrassed,  and  a  plan  was  devisetl  by  par- 
ties in  interest  for  the  settlement  of  its  affairs 
and  liabilities,  by  which  the  entire  indebtedness, 
whether  securea  or  unsecured,  was  to  be  con- 
verted into  a  funded  debt,  secured  by  mortgage, 
on  which  interest  was  to  be  paid  only  "out  of 
and  from  the  clear  net  income  and  profits  of  the 
business  of  the  Corporation,"  but  the  right  of 
voting  at  elections  and  meetings  of  the  Corpora- 
tion was  to  be  given  to  bondholders  as  well  ai 
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stockholders.  On  the  10th  of  AprQ,  1862,  the 
Legislature  of  PennsylTania  passed  a  statute, 
the  purpose  of  which  was  to  eive  authority  for 
such  an  agreement  between  the  Company  and 
its  creditors.  The  statute  provided  in  express 
terms  that  the  agreement,  if  entered  into,  should 
only  be  binding  on  such  of  the  holders  of  the 
bonds  of  1853  "As  shall  signify  their  assent  in 
writing  thereto;  and  in  case  any  such  bond- 
holder shall  fail  to  file  with  the  president  of 
such  Corporation  his  or  her  refusal,  in  writing, 
to  concur  in  the  said  agreement  within  three 
months  from  the  date  thereof,  such  bondholder 
shall  be  taken  to  have  assented  to  the  same." 
Ample  provision  was  made  for  notice  to  the 
bondholders  to  appear  and  express  in  writing 
their  assents,  or  dissents,  and  for  the  preserva- 
tion of  all  the  original  rights  of  such  as  dissented. 

Pursuant  to  this  legislative  authority,  the 
contemplated  agreement  was  entered  into  be- 
tween tne  Corporation,  with  the  assent  of  its 
stockholders,  and  the  creditors.  The  notice  re- 
quired by  the  statute  was  given,  and  bondhold- 
ers to  the  amount  of  only  |85,000  out  of  the 
$2,600,000  filed  in  writing  their  refusal  to  con- 
cur. All  the  rest  either  assented  in  writing  or 
failed  to  signify  their  dissent. 

At  the  time  the  agreement  was  made  OilfiUan, 
the  plaintiff  in  error,  owned  $4,200  of  the  bonds 
of  1853,  and  the  coupons  thereon  from  Novem- 
ber 1, 1867.  Ha  had  actual  notice  of  the  agree- 
ment and  the  proceedings  for  its  execution,  but 
he  neither  signified  his  assent  thereto  in  writing 
nor  filed  with  the  president  of  the  Company  his 
refusal  to  concur.  Between  the  time  of  mak- 
ing the  agreement  and  the  commencement  of 
this  suit  there  was  not '  'anv  clear  net  income  and 
profits  of  the  business"  oi  the  Company. 

This  suit  was  brought  against  the  Company 
by  GilflUan  on  his  coupons  running  from  No- 
vember 1,  1857,  to  May  1,  1877,  inclusive.  At 
the  trial,  a  case  was  stated  which  presented  for 
determination  the  single  question  whether  the 
agreement  of  settlement  barred  the  action.  The 
Supreme  Court  of  the  State  decided  that  it  did, 
ana  gave  judgment  accordingly.  To  reverse 
that  judgment  this  wilt  of  error  was  brought. 

The  precise  point  we  ha  ve  to  decide  is,  wheth- 
er the  statute  which  made  the  failure  oi  a  bond- 
holder to  signify  his  refusal  to  concur  in  the 
agreement  of  settlement  within  the  specified 
time  equivalent  to  an  express  assent  in  writing, 
impaired  the  obligation  of  his  bond.  Mortgages 
of  the  kind  of  that  executed  by  this  Company 
are  of  a  peculiar  character,  and  each  bondholder 
under  them  enters  by  fair  implication  into  cer- 
tain contract  relations  with  his  associates.  Such 
bondholders  are  not,  like  stockholders  in  a  cor- 
poration, necesshrilT  bound,  in  the  absence  of 
iraud  or  undue  influence,  by  the  will  of  the 
majority,  when  expressed  in  the  way  provided 
bylaw,  but  they  occupy,  to  some  extent,  an 
analogous  position  towards  each  other.  The 
mortgage,  with  the  issue  and  distribution  of 
bonds  under  it,  creates  a  trust,  of  which  the 
selected  mortgagee,  or  his  duly  constituted  suc- 
cessor, is  the  trustee,  and  the  bondholders  pri- 
marily and  the  stockholders  ultimately,  the 
beneficiaries.  It  not  unfrequently  happens  that 
compromises  and  adjustments  of  conflicting  in- 
terests become  necessary  in  the  course  of^the 
administration  of  such  trusts.  As  in  the  present 
case,  •  veiy  lai^  majority  at  the  bondholders 
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sometimes  think  it  is  for  their  own  interest  as 
well  as  that  of  their  associates  to  surrender  a 
part  of  their  rights  and  accept  others  iortead, 
and  they  prepare  and  submit  for  execution  an 
agreement,  the  object  of  which  is  to  carry  their 
plan  into  effect.  No  majority,  however  large, 
can  compel  a  minority,  sifnall  Uiough  it  be,  to 
enter  into  such  an  agreement  against  their  will, 
and  under  the  Constitution  of  the  United  States, 
it  is  probable  that  no  statute  of  a  State,  passed 
after  the  bonds  were  issued,  subjecting  the 
minority  to  the  provisions  of  the  agreement 
without  their  consent,  would  be  valid.  But  it 
seems  to  us  a  proper  exercise  of  l^isladxe  pow- 
er to  require  a  minority  to  act  whenever  such 
an  arrangement  is  proposed,  and  to  provide 
that  all  shall  be  bound  who  do  not,  in  some  di- 
rect way,  within  a  reasonable  time  after  notice, 
signify  their  refusal  to  concur.  To  sustain  such 
legislation  it  is  only  necessa^  to  invoke  the  prin- 
ciple enforced  in  statutes  of  limitations,  which 
make  neglect  to  sue  within  a  specified  time  con- 
clusive evidence  of  the  abandonment  of  a  canse 
of  action.  As  was  said  in  lirry  v.  Atulenm, 
95  U.  S.,  684  [XXIV.,  866],  where  the  limita- 
tion was  of  actions  upon  certain  legal  obliga- 
tions that  embarrassed  the  entire  community  at 
the  close  of  the  late  civil  war,  "the  obligation 
of  old  contracts  could  not "  in  this  way  "be  im- 
paired, but  their  prompt  enforcement  could  be 
insisted  upon  or  their  abandonment  claimed." 

As  to  statutes  of  limitations,  it  has  alwmys 
been  held  that  diortening  the  time  within  which 
actions  on  existing  contracts  must  be  brought, 
impairs  no  obligation  of  the  contract,  if  a  rea- 
sonable time  is  given  to  bring  a  suit  before  the 
bar  attaches,  m  Terry  v.  Anderton,  lupra,  it 
was  said :  "  In  all  such  cases  the  question  ii 
one  of  reasonableness,  and  we  have,  theref  Me, 
only  to  consider  whether  the  time  allowed  in 
this  statute  is,  under  all  the  circumstances,  rea- 
sonable. *  *  *  In  judging  of  that  we  must 
place  ourselves  in  the  posinon  of  the  legislators, 
and  must  measure  the  time  of  limitation  in  the 
midst  of  the  circumstances  which  surround 
them  as  nearly  as  possible;  for  what  is  reaaon- 
able  in  a  particular  case  depends  upon  its  par- 
ticular facts." 

What  was  said  there  seems  to  ua  equaUj  ap- 
plicable to  the  present  case.  There  "the  hwal- 
ness  interests  oi  the  entire  people  at  the  8tat« 
had  been  overwhelmed  by  a  calamity  common 
to  all.  Society  demanded  that  extraordinary 
efforts  be  made  to  get  rid  of  old  embarrasinwats, 
and  permit  a  reorganization  on  the  basb  of  the 
new  order  of  things."  Here  a  Canal  Compiay. 
encumbered  with  a  huge  bonded  and  floating 
debt,  was  bankrupt.  The  payment  of  its  debts 
in  the  ordinary  way  was  impossible.  It  is  fair 
to  infer  from  the  case  stated  tiiat  the  intereMoo 
the  mortgage  debt  had  been  in  arrear  for  7^% 
and  Uie  floating  debt  which  was  oMebaca 
amounted  to  at  least  $500,000,  or  one  flftti  ot 
the  amount  of  the  mortgage.  In  this  oonditioB 
of  things  undoubtedly  uie  bondholdos  night 
have  foreclosed  their  morteage  and  ttus  aeemd 
the  proceeds  of  a  sale  of  the  mortgaged  iHt^- 
ty,  but  to  a  very  large  majority  this  seanedua- 
advisable,  and  the  reason  is  i^jpwent.  Tto 
property  they  had  as  secuiity  was  a  canal  and 
its  appurtenances.  PurchaMrs  of  sodi  pnp- 
erty  at  advantageous  prices  were  not  ta^T 
found.    Unlen   the   hondhcdders   themielTef 
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boaKht,  a  large  sacridce  mnst  almost  necessa- 
rily oe  made  and  bat  a  small  sum  realised  for 
distribution.  If  the  bondholders  did  buy,  it 
mifht  be  necessary  for  them  to  operate  the  canal 
and  assume  oorrespondine  liabilities.  The  ex- 
perience of  the  Company  in  the  past  gave  no  en- 
couragement of  success  in  such  an  undertaking, 
and  so  a  majority  of  the  bondholders  came  to 
the  conclusion  that  if  they  could  be  permitted 
to  take  part  to  some  extent  in  the  control  of  the 
business,  it  was  better  to  let  the  property  re- 
main in  the  handa  of  the  Company  Without  a 
foreclosure,  and  to  demand  their  mterest  onlv 
as  it  could  be  paid  out  of  profits  actually  real- 
ized. The  question  now  is,  not  whether  this 
scheme  was  or  was  not  a  wise  one.  A  majority 
of  the  bondholders  thought  it  was,  while  some 
did  not.  Unless  all  or  nearly  all  agreed,  noth- 
ing could  well  be  done.  Hence  ap^cation  was 
maide  to  the  Legislature,  not  to  require  all  bond- 
holders to  adopt  the  plan  and  become  bound  by 
it,  but  to  indicate  whether  they  would  or  would 
not.  If  any  said  they  would  not,  then  it  would 
be  necessary  for  those  who  favored  the  scheme 
to  determine  whether,  in  view  of  such  a  dissent, 
they  would  go  on  and  leave  the  dissenters  at 
liberty  to  assert  their  rights.  That  would,  of 
course,  depend  in  a  large  degree  upon  the  num- 
ber of  those  who  dissented  and  the  amount  of 
bonds  they  held.  Prompt  action  was  also  im- 
portant. In  view  of  this,  three  montlis  was 
fixed  as  the  time  within  which  the  election  must 
be  made.  There  is  no  complaint  of  the  length 
at  time  given,  and  if  there  was  it  could  ma^e 
no  difference  in  this  case,  because  Qilflllan  had 
actual  notice,  and  three  months  was  certainly 
time  enough  for  him  to  determine  in  his  own 
mind  wbeither  an  assent  or  dissent  was  most  f«r 
his  interest.  So  that  the  only  question  really 
presented  to  us  is,  whether  it  was  unreasonable 
to  provide  that  a  failure  to  dissent  should  be 
takien  as  an  assent  What  the  majority  wanted 
to  know  was  how  many  would  not  come  into 
the  scheme,  and  the  way  the  assent  or  dissent 
should  be  signified  was  a  matter  of  but  little  im- 
portance, provided  it  was  undco^tood  by  the 
fwndholdeni.  The  Legislature,  in  the  exercise 
of  its  discretion,  saw  tit  to  provide  that  every 
bondholder  should  be  taken  to  have  elected  to 
become  bound  by  the  agreement,  unless  he  filed 
in  writing  with  the  president  of  the  Company  his 
refusal  to  concur.  This  was  the  way  me  vote 
was  to  be  taken  and  the  will  of  the  bondhold- 
ers ascertained.  All  who  did  not  vote  against, 
were  to  be  counted  in  favor  of  the  plan.  This 
being  understood  no  bondholder  can  complain, 
if  h  was  within  the  power  of  the  Legislature  to 
require  him  to  act  at  all.  If  he  does  not  wish 
to  abandon  his  old  rights  and  accept  the  new, 
all  he  has  to  do  is  to  say  so  in  writing  to  the 
president  of  the  Company.  Inaction  will  be 
taken  as  conclusive  evidence  of  abandonment. 
Just  as  the  faUure  to  bring  suit  within  the  time 
allowed  by  a  statute  of  hmitation  is  evidence 
of  the  abandonment  of  an  existing  cause  of  ac- 
tion. 

The  same  principle  was  applied  in  Vance  v. 
Vanee  [ante,  808],  where  it  was  held  that  an 
article  m  the  Constitution  of  Louisiana,  adopted 
in  1868,  which  provided  that  existing  secret 
mortgagee  and  privileges  should  cease  to  have 
effect  a^dnst  third  persons  after  the  1  st  January, 
1870,  unlees  before  that  time  recorded,  did  not 
IWV.  s. 


impair  the  obligation  of  a  contract  between  aq 
infant  and  her  natural  tutor.  Mr.  Justice  Miller, 
in  delivering  the  opinion  of  the  court,af  ter  stat- 
ing that  the  stron^current  of  modem  legislation 
and  judicial  opinion  was  against  the  enforce- 
ment of  secret  liens  on  property,  said :  "  We 
think  that  the  law  in  requiring  the  owner  of  this 
tacit  mortgage  for  the  protection  of  innocent 
persons  dealing  with  the  obligor  to  do  this  much 
to  secure  his  own  right,  and  protect  those  in 
ignorance  of  those  rights,  did  not  impair  the  ob- 
ligation of  the  contract,  since  it  gave  ample  time 
and  opportunity  to  do  what  was  required  and 
what  was  eminendy  just  to  eveiybody."  And 
in  Jaetaxm  v.  Lamphire,  8  Pet., 290,  it  was  said: 
"It  is  within  the  undoubted  power  of  State  Lieg- 
islatures  to  pass  recording  Acts,  by  which  the 
elder  grantee  shall  be  postponed  to  a  younger, 
if  the  prior  deed  is  not  recorded  within  the  lim- 
ited time;  and  the  power  is  the  same,  whether 
the  deed  is  dated  before  or  after  the  recording 
Act." 

We  conclude,  therefore,  that  it  is  within  the 
lust  scope  of  legislative  power  to  require  bond- 
holders, interested  in  common  with  others  in  a 
trust  security,  to  signify  their  assent  to  or  dis- 
sent from  a  plan  proposed  by  proper  persons  for 
the  compromise  and  adjustment  of  matters  of 
difference  affecting  their  common  interests.and 
that  the  statute  involved  in  this  suit  is  of  that 
character  and  valid. 

Judffment  ajprmed. 

True  copy.   Test : 

James  H.  HcKenner,  Clerk,  Sup.  Court,  V,  8. 

Cited-10>  V.  B.,  SSt. 


J.  A.  PAT  AND  COMPANY,  Appt., 
ft. 
C0RDK8MAN    BROTHERS,  Habkt   J. 
CoBDBSKAK,  Jr.,  and  CLBMX^6  A.  Cobdes- 
icah. 

(See  B.  C,  Beporter*!  ed.,  408-421.) 

Patent  a*  to  teroU^awi — requeue— elaimieotuid- 
«red—it^ngement$  of. 

*L  Claim  4  of  le-lssned  letten  patent  No.  ICCT, 
granted  to  John  Blchards,  Angust  26,  1888,  for  a 
"^<te  and  support  for  aoroU'^aws,"  the  original 
patent.  No.  868KI,  having  been  granted  to  him.  Hay 
2S,  1862,  for  an  "improved  srulde  and  support  for 
soroU-aawa,"  namely:  "4.  An  antt-trtctTon  gnids 
wtiioh  is  adjustable  so  as  to  aooommodate  dlKeient 
thlokneesea  of  saw-blades,  and  to  compensate  for 
wear,  in  oombioation  with  the  upper  portion  of  a 
web  saw-blade,  substantially  as  set  forth,"  does  not 
cover  an  arrangement  in  wnlch  a  band-saw  Is  used, 
passing  over  wneels,  and  running  oonstantly  in  one 
direction,  towards  the  table  on  which  the  stuff  lies, 
and  haviiig  a  tension  over  the  peripheries  of  the 
wheels. 

8.  Claim  5 of  said  re-Issue,  namely,  "S.  The  com- 
bination of  the  anti-friction  saw^upport  and  guide, 
or  the  equivalent  thereof,  with  an  adjustable  guard, 
or  its  equivalent,  substantially  as  and  for  the  pur- 
pose set  forth,"  lis  not  infringed  by  an  arrangement 
ui  which  such  a  band-saw  Is  used  and  the  guard  does 
not  hold  down  the  stuff  against  the  upward  Itf  ting 
action  of  the  saw,  because  the  saw  Is  constantly  paas- 
ing  downward. 

3.  The  claim  of  letters  patent  No.  78880,  granted 
to  J.  A.  Fay  3i  Co.,  June  IB,  1868,  for  an  "  Improve- 
ment in  guides  for  iMmd-aaws,"  on  the  invention  of 
John  Lemman,  namely :  "  The  combination  of  the 
roller  b  with  fixed  lateral  guides,  cce,  one  or  more, 
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ixranged  and  operated  substantlaUT  In  the  manner 
and  for  the  purpoeee  spedfled,"  Is  lor  the  combina- 
tion of  an  anti-motion  smooto  faced  wheel  to  sup- 
port the  haok  or  thin  edge  of  the  saw.and  to  bare 
lateral  adjustment,  preaentin^  different  points  to 
wear,  with  the  fixed  Buide&  and  is  not  Infringed  by 
an  arrangement  In  which  the  wheel  has  two  grooves 
In  it,  in  one  of  which  the  saw  runs,  and  in  the  other 
of  which  tt  can  be  made  to  run  by  lateral  adjust- 
ment. 

i.  Claim  1  of  letters  patent  No.  laOMS,  granted  to 
J.  A.5^y  *  Co.,  November  14, 1871,  for  an  "improve- 
ment in  Dand-eawing  manhines,"  on  the  invention 
of  William  H.  Doane  and  William  P.  HoKee,  namely: 
"1.  TheframeA,  A',  A",in  oombination  with  the 
lower  arbor-bearing,  said  frame  being  constructed 
as  herein  described,  with  a  depression  A'",  permit- 
ting the  ready  removal  of  the  arbor,  as  explained,** 
is  not  infringed  by  an  arrangement  in  which  the  de- 

Sression  does  not  leave  exposed  a  seat  which  is  en- 
rely  open  upward,  and  toe  arbor-bearing  cannot 
be  removed  without  detaching  the  pulley  from  the 
arbor. 


is  not  infringed  by  an  arrangement  wlii(^  does  not 
have  the  frame  and  depression  of  claim  1,  or  the  el- 
ements D  D',  or  the  same  or  equivalent  means  of 
adjusting  such  arbor-bearing  either  horizontally  or 
vertically. 

6.  Claim  8,  namely:  "8.  The  arrangement  of  step 
or  saddle  K  and  Ita  contained  box  or  oearing  L  L'," 
covers,  as  an  element  of  the  arrangement,  among 
other  tilings,  a  spring  which  carries  the  weight  of 
the  saddle,  and  gives  an  elastic  tension  to  the  saw, 
and  is  not  infringed  by  an  arrangement  in  which 


there  is  a  rigid  saddle  and  no  spring. 

7.  Claim  C,  namely:  "4.  In  oombination  with  the 
upper  arbor  L',  the  lower  arbor-bearing  E,  adjust- 
able both  vertically  and  horizontally,  as  shown  and 
described  and  for  the  purpose  set  forth,"  Is  not  in- 
fringed by  an  arrangement  which  does  not  Infringe 
claims  2  and  8. 

EO.  186.] 
883.  Decided  Dee.  S,  1883. 

APPEAL  from  the  CircultCourt  of  the  United 
States  for  the  Southern  District  of  Oliio. 

The  bill  in  this  case  was  filed  in  the  court  be- 
low, by  the  appellant,  a  Corporation  duly  estab- 
lished under  the  laws  of  Ohio,  to  recover  dam- 
ages alleged  to  have  resulted  from  the  infringe- 
ment of  certain  letters  patent,  and  for  an  m- 
junction. 

The  court  below  having  found  for  the  de- 
fendants and  entered  a  decree  dismissing  the 
bin,  the  complainant  appealed  to  this  court. 

The  facts  of  the  case  are  f urtiier  stated  by  the 
court. 

Meter*.  Robert  H.  Parkinson  and  John 
B,  Batch,  for  appellant. 

Messrs.  E.  E.  Wood  and  S.  Boyd,  tat  ap- 


Mr.  JiuUce  Bhttehford  delivered  the  opin- 
ion of  the  court: 

This  suit  in  equity  was  brought  for  the  in- 
fringement of  three  several  letters  patent.  The 
flrst'ls  re-issue  No.  1527,  granted  to  John  Kich- 
ards,  August  25,  1863,  for  a  "  guide  and  sup- 
port for  scroll-saws,"  the  original  patent,  No. 
85390,  having  been  patented  to  him  May  27, 
1862,  for  an  *'  improved  guide  and  support  for 
scroll-saws."  The  specification  of  the  re-issue 
is  as  follows,  including  what  is  inside  of  brack- 
ets and  what  is  outside  of  brackets,  omitting 
what  is  in  italics:  "  To  all  whom  it  may  con- 
cern :  Be  it  known  that  I,  John  Richards,  of  Co- 
lumbus, in  the  County  of  Franklin,  and  State  of 
Ohio,  have  invented  a  new  and  useful  [metiiod 
of  guiding  and  supporting]  combined  guide, 
guard  and  mipportfor  scroll-sawg;  and  I  do  here- 
by declare  toat  the  following  is  a  full,  clear  and 
980 


exact  description  of  [one  practical  means  of  eai^ 
rying  out  my  invention]  the  »am»,  reference  be- 
ing had  to  the  accompanying  drawii^fonning 
part  of  this  specification,  in  which  [Fignre]  Fia. 
1  is  a  perspective  view  of  a  portion  of  [a]  <m 
table  and  [a]  the  saw  blade  [of  a  '  acroU  saw- 
mill/ with  my  invention  applied  to  the  Mine.] 
and  my  improMd  upper  combined  guide,  guard 
and  support.  [Figure]  ^.2,  a  lon^todinal  sec- 
tion of  the  same  connected  to  the  soqiended 
stud  of  the  building.  [Fignre]  Fig.  8  is  a  ho^ 
izontal  section  [through  the  guide  and  strm>ott] 
in  the  Hne  x  xof  Fig.  2.  [The  same]  SimOar 
letters  of  reference  [where  used]  in  fdiffereat] 
the  seteral  figures  indicate  corresponmng  parts. 
[It  has  long  been  a  desideratum  to  obtain  ascioU 
saw-mill  which  wiU  work  saoceBsfollj  while 
the  upper  end  of  the  saw  blade  is  left  free  from 
a  sash  or  upper  straining  device;  and  this  has 
never  been  attained  until  the  development}  The 
nature  of  my  invention  [which]  under  Vat  )m- 
tent  consists:  [Ist,  in  working  the  saw  at  a  point 
above  the  table  in  a  groove  which  is  inclosed 
by  anti-friction  material,  such  as  steel,  polished 
iron  or  glass,  or  any  other  known  and  suitable 
metal  or  mitetance,  the  upper  end  of  the  saw 
being  disconnected  from  any  upper  suspender 
or  sash,  but  supported  and  guided  at  its  back 
edges  and  at  its  sides  or  biosd  faces,  and  its  low- 
er end  connected  to  any  mechanical  device  that 
will  produce  the  desired  motion  in  the  saw.  It 
consists,  2d,  in  an  adjustable  guide  and  support 
whereby  different  tiiicknesses  of  scroll  or  web 
saw  may  be  used  at  wilL  It  consists,  Sd,  in  at- 
taching the  anti-friction  guide  and  support  to 
an  adjustable  device  which  constitutes  a  guard 
to  hold  down  the  stuff  being  sawed,  and  also 
insures  a  support  of  the  saw  at  the  point  near 
where  the  sawing  is  performed  as  well  as  above 
this  point.  My  principle  of  operating  a  scroll 
or  web  saw  must  not  be  confounded  with  tita 
' muley  saw,'  as  in  the  ' muley  saw'  it  is  com- 
mon to  employ  guides  attached  to  the  saw,  ludi 
guides  running  m  or  upon  bearings  independent 
of  the  saw-plate;  whereas,  with  the  web  or  scroll 
saw  worked  according  to  my  discovery,  the 
back  of  the  blade  or  {Mate  is  supported  upon  a 
hardened  steel  or  other  durable  anti-friction  su^ 
face,  and  is  guided  laterally  by  similar  sortacea, 
80  that  the  saw  is  supported  and  guided  witb- 
out  any  means  of  tension  being  employed.  Fur- 
thermore, '  muley '  saws  ate  supported  at  eaek 
end  by  cross-heads  and  only  in  the  cesoXa  by 
lateral  guides;  and  a  saw  must  be  employed  that 
is  strong' enough  in  its  cross-section  to  stand  tiie 
work.  Now,  with  my  plan,  I  support  the  saw 
down  to  the  top  of  the  wood  being  sawed,  which 
is  a  new  thing  in  this  class  of  saw-^nills,  and 
enables  me  to  use  small,  light  saw  Uades.  Pre- 
viously to  my  discovery  of  running  the  n|Y>tf 
end  01  the  web  or  scroll-saw  in  frictiooal  con- 
tact with  an  upper  guide  it  was  deemed  an  im- 
practicable thing,  and  it  is  now  cmly  by  prac- 
tical demonstration  and  long  use  that  saw-miH 
men  are  convinced  that  such  method  of  work- 
ing scroll  or  web  saws  will  not  cut  through  and 
rapidlv  wear  out  the  guide.  The  non-destrao- 
tion  of  the  guide  in  a  short  period  of  time,  al- 
though the  prMsure  upon  it  Is  immense,  is  due 
to  the  fact  of  the  guide  being  of  hardened  stcri 
or  other  smooth,  hard  Uiatenal,  overwhidi  the 
saw  plate  glides  with  but  little  frictional  wear] 
in  the  guide  and  back  tupporUng  ban  or  ptatte 
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in  tonneetion  with  the  diding  guard,  the  lams 
eoniUtuMng  a  eombintd  guide,  guard  and  tup- 
port  for  thefrte  or  diteontueted  upper  portion*  oj 
a  *eroU-40»  blade.  To  enable  othera  skilled  in ' 
the  Nt  to  make  and  use  my  Invention,  I  will 
proceed  to  describe  [one  practical  means  in 
wbieh  I  have  embodied  it  with  neat  success : 
but,  in  doing  so,  I  do  not  wish  to  oe  understood 
as  limiting  myself  to  these  mechanical  devices 
in  themsdVee,  as  the  principle  may  be  embodied 
in  VMioos  other  means  and  still  not  depart  from 
the  disooveiy  embodied  in  machineiT  that  I  de- 
dre  to  patent]  iti  oonitrueiion  and  operation 
vith  rrferenee  to  the  dramngt.  [Not  using]  / 
do  not  rue  a  sash  [or]  nor  other  means  of  stmn- 
ing  the  saw  8,  [1]  but  fasten  the  lower  end  of 
the  [blade]  «i«m  to  the  upper  end  of  a  stock  or 
slide,  8',  of  [a]  the  pitman,  by  a  setscrew,  8', 
or  n.  may  otherwise  connect  this  end  of  the 
blade  to  a  device  which  will  properly  operate 
the  saw.  The]  in  amy  other  timOar  manner, 
and  hate  itt  top  or  upper  [end  of  the  saw]  por- 
tion diteonneeted  above  the  table  FT,]  T.  [Ileave 
entirely  disconnected,  but  in  order  to  steady  or 
guide  and  support  this  free  end  during  the  saw- 
mg  operation,!  attach  a  grooved  steel  guide  to  a] 
7w  mid  upper  portion  of  the  taw  it  tupported 
andguided  ly  mean*  of  the  tioo  pandlelbart  a  a, 
and  the  angular  plate  b.  The  bartha«e  a  lateral 
a(Su^menttoaeeommodatetaiei<fdifferentthi^ 
nettet,  their  purpote  being  to  keep  the  taw  in  a 
true  verlieat  Une,  and  to  keep  itftom  tieitting, 
vMle  the  office  qf  the  baek  plate,  bV,  ittotupport 
the  taw  againtt  the  ttrain  of  the  ttuff  on  the 
teeth,  when  11\*  work  it  being  thoted  againtt  it. 
The  guide*  a  a  and  back  plate  b  b'  areaU  madeof 
hardened  »ted,  to  prevenlfrielion  and  wear.  Th%t 
device  a  abb'  it  fattened  to  the  lower  end  of  the 
tUding  strip  or  guard  piece  A,  [other  device 
which  will  answer  as  a  firm  support  to  the  grnide, 
and  as  a  guaid  to  keep  down  tne  lumber  being 
sawed.  The  device  A  is  attached  to  a]  which  m 
^ted  in  a  groove  of  a  luipended  stud  [or  timber] 
B.  of  the  building,  [and  is  better  if  made  adjust- 
able by  means  of  a  slot  and  clamp-bolt,  such  as 
designated  bv  the  letters  e  e  d;  but  other  known 
means  for  adjusting  this  device  mar  be  adopted. 
The  guide,  as  shown,  is  formed  of  three  parts, 
to  wit:  a  back  plate,  b,  and  two  side  plates  a,  a, 
which  latter  are  bolted  or  screwed  firmly  to  the 
former,  as  shown.  The  slots  8  through  which 
the  bolts//  pass  are  large  enough  to  allow  the 
plates  a  a  a  slight  lateral  adjustment  whenever 
ft  is  desired  to  use  a  saw  with  a  greater  thick- 
ness or  a  thinner  saw.  The  same  end,  viz. :  the 
formation  of  a  steel  guide,  or  a  guide  of  hard 
anti-friction  surface,  would  be  attained  if  a 
groove  was  formed  in  a  thick  steel  plate,  or 
other  hard  substance,  except  the  advantage  of 
accommodating  saws  of  various  thicknesses.  I 
believe  I  am  me  first  to  use  the  grooved  anti- 
friction guide,  as  well  as  the  first  to  have  the 
groove  variable  in  width  and,  therefore,  I  do 
not  confine  inpelf  to  adjustable  guides  and  sup- 
ports. The  office  of  the  back  part  of  the  groove 
or  guide  is  to  support  the  saw  against  the  strain 
of  Uie  timber  on  tiie  teeth  when  the  work  is  be- 
ing shoved  against  it,  while  the  office  of  the  let- 
caal  portions  of  the  groove  or  guide  is  to  keep 
^e  saw  in  a  true  vertical  line  and  prevent  it 
from  twisting.  The  office  of  the  guard  A,  which 
extendi  down  nearly  to  the  top  of  the  table,  is 
to  hold  down  or  prevent  flying  up  of  the  'stuff  i 
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or  timber  being  sawed,  and  at  the  same  time 
bring  the  supporting  guide  to  the  saw  right 
down  to  the  place  where  the  sawing  is  being 
performed,  sjid  ihvB  insure  the  most  perfect 
operation  as  well  as  an  effectual  supporting  and 
guidlnff  of  the  saw.]  and  eot^tned  aceord%ngly, 
at  the  thieknett  of  ttuff  being  tawed  requiret,  by 
meant  (f  a  clamping  tereie-hoU,  e,  and  hand-nut, 

d,  The  bolt  paitealooidy  through  an  oblong tM, 

e,  of  the  guard-etrip,  but  fatten*  firmly  in  the 
ttua  B,  atthown.  Thit  guard  re«tt  in  dote  eon- 
laet,  or  nearly  to,  with  the  ttuff  being  tawed,  and 
keept  the  tame  firmly  down  upon  tlie  table,  while 
the  deeiceaaandbb  guidetandtupportttheiaw, 
at  above  ttaied.    It  witlbe  teen  that  ierewboUt,f 

f,  confine  the  plate  b  arid  bare  to  the  ttrip  or  gucard 
A,  and  that  the  hold  or  riott  through  the  ban  a 
are  elongated  to  at  to  allow  t/te  guide-bart  a  a 
chance  to  move  nearer  together  or  further  apart 
to  admit  different  thicknettet  cfiawUade.  It  will 
alto  be  teen  that  the  guidet,  by  being  attached  to 
the  itrip,  are  ac^utted  with  tt  up  and  down,  the 
taid  up  and  down  adjuttment  betng  allowed  by  the 
tlot  ei'ofthe  ttrip;  and  thut  the  angular  part  b' 
of  thejHote  b  aide  alto  in  holding  down  tne  ttuff, 
it  having  a  vertical  kerf,  g,  cut  in  it,  to  admit 
the  taw  blade,  and  the  guide  and  tupporting  platei 
or  bare  are  aheayt  in  proper  potitum.  ThisTguard 
by  its]  arrangement  alto  obviates  the  [hereto- 
fore] necessity  of  leaving  the  apper  end  of  the 
sawDlade  atwve  the  tabfe  unsupported  and  un- 
gnided,  as  it  allows  at  the  work  or  [timber]  ttuff 
being  freely  turned  while  the  sawing  is  progress- 
ing, a  clear  open  space  between  the  guard  and 
the  table  being  left.  On  the  drawing  I  have 
shown  the  lower  end  of  the  guide  forming  an 
angle;  this  is  to  give  a  larger  guard  surface.  This 
angular  portion  has  a  km,  o,  cut  in  it,  to  admit 
the  saw  plate  to  the  back  of  the  guide.  I,  how- 
ever, do  not  limit  myself  to  this  form  of  guide.] 
l^platebmightbemadewithouttheanffUMrpari 
V,  Mtt  not  antwer  to  good  a  purpote.  Ido  not  claim 

r-aiing  a  teroQ-taw  witMut  ttraimng,  nor  do  I 
m  the  application  cf  lateral  guidet  to  tawt; 
neither  do  I  claim  an  a^uttable  guard  to  prevent 
the  ttuff  riting  with  the  taw."  Reading,  in  the 
foregoing,  what  is  outside  of  brackets,  includ- 
ing what  is  in  italic,  and  omitting  what  is  in- 
side of  brackets,  gives  the  text  of  the  original 
specification.  The  original  patent  contained  one 
claim,  as  follows:  "The  guide-bars  a  a,  and  the 
back  plate  b,  in  connection  with  the  sliding 
guard-strip  A,  the  same  constituting  a  combined 
guide,  guard  and  support  forthe  top  of  a  scroll- 
saw,  and  operating  substantially  as  herein  de- 
scribed." The  re-iasue  contains  five  claims,  as 
follows:  "1.  Running  the  upper  portion  of  a 
web  or  scroll-saw  atove  the  table,  in  a  groove 
of  an  anti-friction  guide  and  support,  substan- 
tially as  and  for  the  purpose  described.  2.  Op- 
erating practi<»lly  an  unstrained  web  or  scrou- 
saw,  by  combining  with  such  saw-mills  an  up- 
per ana-friction  guide,  which  supports  the  ba^ 
of  the  saw-blade,  and  also  sustains  the  saw 
blade  at  its  sides  or  faces,  substantially  as  set 
forth.  8.  The  use  of  anti-friction  guides  as  a 
substitute  for  straining  devices,  in  combination 
with  web  or  scroll  saw  blades,  the  guide  to  be 
raised  and  lowered  to  suit  the  thickness  of  the 
stuff,  substantiall^r  as  set  forth.  4.  An  anti- 
friction guide  which  is  adjustable  so  as  to  ac- 
commodate different  thicknesses  of  saw  blades, 
and  to  compensate  for  wear,  in  combination 
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with  the  upper  portion  of  a  wcb-saw  blade,  inb- 
stantially  as  get  forth.  5.  The  combinatioii  of 
the  Bnti-friction  saw  support  and  guide,  or  the 
equivalent  thereof,  with  an  adjustable  guard, 
or  its  equivalent,  substantially  as  and  for  the 
purpose  set  forth." 

Infringement  of  only  claims  4  and  5  of  the 
re-issue  is  alleged.  It  is  apparent,  in  reading 
the  specification  of  the  original  patent  and  that 
of  the  re-issue,  that  Ricbuds  contemplated  the 
use  of  his  improvements  only  in  connection  with 
a  saw-blade  the  upper  end  of  which  was  free 
from  any  suspender  or  sash,  and  the  lower  end 
of  which  was  so  connected  with  mechanism  as 
to  obtain  the  desired  motion  in  the  saw.  Claim 

4  of  tba  re-i%ue  claims  as  an  element  in  the 
combimition  covered  by  that  claim,  "the  up- 
per portion  of  a  web  saw  blade.  "  The  saw 
blade  shown  in  the  drawings,  and  the  only  saw 
blade  which  can  have  an  upper  portion  capable 
of  being  free  or  disconnected,  m  the  sense  in 
which  those  words  are  used,  is  a  reciprocating 
saw-blade,  actuated  from  below,  and  alternate- 
ly pushed  and  pulled.  The  specification  of  the 
re-issue  states  that  Richards'  saw  is  supported 
and  guided  "  without  any  means  of  tension  be- 
ing employed."  The  defendants  use  a  band 
saw,  which  is  an  endless  saw,  passing  over 
wheels,  and  running  constantly  in  one  direc- 
tion, towards  the  table  on  which  the  stuff  lies, 
and  having  a  tension  over  the  peripheries  of  the 
wheels.  For  this  reason,  the  defendants  do  not 
need  nor  do  they  have  any  guard  which  per- 
forms the  function  of  a  guard  embraced  as  an 
element  in  the  combination  covered  by  claim 

5  of  the  re-issue,  of  holding  down  the  stuff 
against  the  upward  lifting  action  of  the  saw, 
because  the  saw  is  constantly  passing  dovra- 
ward.  There  is,  therefore,  no  infringement  of 
either  claim  4  or  claim  5. 

The  second  patent  sued  on  is  No.  78,880, 
granted  to  J.  A.  Faj;  &  Co.,  June  16,  1868, 
for  an  "  Improvement  in  guides  for  band-saws," 
on  the  invention  of  John  Lemman.  The  spec- 
ification says:  "Figure  1  is  a  front  elevation  of 
one  of  my  improv«i  guides:  Figure  2  is  a  side 
elevation  of  the  same;  Figure  8  is  an  elevation 
of  the  anti-friction  roller  J,  removed  from  the 
guide;  and  Figure  4  is  a  partial  plan,  showing 
Qie  manner  <n  adjusting  the  lateral  guides. 
Similar  letters  of  reference  in  the  different  fig- 
ures indicate  conesponding  parts.  In  operat- 
ing endless  saws,  guides  are  needed  both  above 
and  below  the  wood.  As  is  well  known,  the 
high  speed  at  which  these  saws  are  driven,  and 
the  small  amount  of  surface  presented  to  the 
guide  from  the  edge  of  the  saw  plate,  cause 
fixed  guides  to  wear  away  very  fast,  even  if 
made  of  hardened  steel  or  glass,  particularly 
when  heavy  sawing  is  done,  and  the  strain  of 
the  feed  foils  on  the  saw.  Boiling  guides, 
while  they  have  partially  overcome  the  diffi- 
culty of  friction  and  wear  on  the  back  of  the 
saw,  cannot  be  constructed  to  ^ve  a  proper  lat- 
eral support  to  the  saw,  as  will  hereaiter  be 
alluded  to.  The  object  of  the  invention  here 
illustrated  is  to  obviate  these  several  difficulties, 
and  give  important  advantages  in  operating 
saws  of  this  kind.  Its  nature  consists  in  a  com- 
bination of  anti-friction  rollers  and  fixed  guides, 
the  first  to  support  the  back  or  thin  edge  of  the 
saw,  and  to  have  lateral  adjustment,  present- 
ing dUfeient  points  to  wear;  the  fixed  guides 


as  a  lateral  support,  and  so  constmcted  as  to 
accommodate  saws  of  different  widths  as  heK- 
inafter  explained.  To  enable  others  skilled  in 
the  art  to  make  and  use  my  invention,  I  will 
proceed  to  describe  its  mode  of  construction 
and  the  manner  of  operatii^  the  same,  with  the 
aid  of  the  drawings,  a  is  a  frame  or  support 
for  the  guides.  It  is  cored  out  to  receive  the 
wheel  b,  with  room  for  lateral  adjustment. 
On  the  top  is  a  cylindrical  extension  A,  intend- 
ed to  be  connected  to  a  bar,  on  which  the  whole 
structure  is  adjusted  up  and  down,  to  suit  the 
thickness  of  the  wood  being  sawed.  B  is  in 
anti-friction  wheel,  of  hardened  steel  or  other 
suitable  'material,  mounted  on  an  axis  /as 
shown  in  Fig.  8,  and  by  red  lines  in  Kg.  1.  This 
axis  has  conical  bearmgs  formed  in  the  piece 
g,  which  allows  of  compensation  for  wear; 
and  by  loosening  the  screws  «  «,  the  wheal  i 
and  bearings  g  g  can  be  adjusted  laterally,  so 
as  to  bring  different  points  of  the  periphery  of 
wheel  b  in  contact  with  the  saw,  e'  e'  c'  are  lat- 
eral guides  to  kee^  the  saw  from  turning  and 
in  a  true  line.  These  guides  are  so  arranged 
that  two  or  more  of  them  can  be  used  and  the 
others  removed  or  adjusted  to  receive  a  narrow 
saw,  as  shown  in  Fig.  4  The  holes  through 
which  the  screws  d  d  pass  are  slotted,  as  shown 
by  red  lines,  Fig.  1.  E  is  a  section  of  a  band 
saw,  sufficiently  wide  to  allow  of  all  the  plates, 
ece,  being  used.  The  wheel  i  is  so  arranged 
as  to  barely  pass  throng  the  plate  m,  cmd  come 
in  contact  with  the  sawE.  Oil-holes  are  formed 
at  i  i.  Fig.  1,  communicating  wiUi  the  bearings 
of  axis/,  as  shown  in  Fig.  1.  The  operatioa 
will  be  readily  understood.    Having  uras  ex- 

flained  the  nature  and  objects  of  mTUiventioD, 
do  not  claim  the  use  of  an  anti-f  notion  roller 
applied  to  the  back  of  the  saw:  neither  do  I  claim 
the  fixed  lateral  guides."  There  is  <»ily  one 
claim,  in  these  words:  "  The  combination  of 
the  roller  b  with  fixed  lateral  guides,  ece,  vat 
or  more,  arranged  and  operating  subetantiaDr 
in  the  manner  and  for  the  purposes  qiedfied. 
This  patent  stands  on  very  narrow  groond. 
Anti-friction  rollers  applied  to  the  back  of  the 
saw  are  disclaimed  and  were  old.  Fixed  lateral 
guides,for  the  faces  of  the  saw,  are  disclaimed 
and  were  old.  The  text  of  the  speciflcatfen 
limits  the  invention  to  a  combination  of  an 
anti-friction  wheel  to  support  the  tack  or  thin 
edge  of  the  saw,  and  to  have  lateral  adjDst- 
ment,  presenting  different  ixiints  to  wear,  with 
fixed  guides  to  support  laterally  the  faces  of 
the  saw,  the  fixed  guides  being  so  constmcted 
as  to  accommodate  saws  of  different  widtlis. 
The  anti-friction  wheel,  by  means  of  its  con- 
ical bearings,  can  be  advanced  nearer,  as  it 
wears,  to  the  back  edge  of  the  saw,  and  the 
wheel  and  its  bearings  are  capable  of  being  ad- 
justed laterally,  so  as  to  bring  different  points 
of  the  periphery  of  the  wheel  in  contact  with 
the  back  edge  of  the  saw.  The  arrange- 
ment of  fixed  guides  referred  to  is  manifemy 
that  described  in  the  Richards  patent  The 
only  point  of  invention  dwelt  on  in  the  Lem- 
man specification  is  the  lateral  adjustability  of 
the  wheel,  which,  though  it  is  to  be  an  anti- 
friction wheel,  and  so  is  to  be  made  of  banlened 
steel  or  other  suitable  material,  wiU  still  wear 
away  on  the  surface  presented  to  the  edge  <A 
the  saw;  and  the  lateral  adjustment  enables  ^- 
ferent  points  of  the  periimeiy  of  the  wheel  to 
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be  brought  into  contact  with  the  saw,  so  as  to 
present  different  points  to  wear  from  time  to 
time.  Thus  the  entire  width  of  the  periphery 
of  a  wheel  may  be  utilized.  The  defendants 
have  used  a  wheel  which  has  two  groves  in  it, 
in  one  of  which  the  saw  runs  and  In  either  of 
which  it  can  run.  The  wheel  can  be  adjusted 
laterally,  so  as  to  bring  the  one  or  the  other  of 
the  two  grooves  into  use.  But  there  is  no  ad- 
justment to  bring  different  points  of  the  pe- 
riphery of  a  smooth-faced  wheel  into  use.  In 
view  of  the  state  of  the  art  and  of  the  limita- 
tions of  the  specification,  there  has  been  no  in- 
fringement. Merelv  adjusting  a  wheel  lateral- 
ly so  as  to  give  it  different  positions  at  differ- 
ent times,  was  a  thing  well  Known  to  mechan- 
ics; and  running  the  back  edge  of  a  saw  in  a 
groove  in  a  roller  existed  in  the  prior  CSoster- 
man  device. 

The  third  patent  sued  on  is  No.  120,949, 
eranted  to  J.  A.  Fay  &  Co.,  November  14, 1871, 
for  an  "improvement  in  band-aiAlng  ma- 
chines," on  the  invention  of  William  H.  Doane 
and  William  P.  McKee.  Claims  1,  2,  8  and  4 
of  this  patent  arc  alleged  to  have  been  iufringed, 
there  being  7  claims.  The  specification,  so  far 
as  it  is  material  to  be  cited,  says:  "  The  first 
part  of  our  invention  relates  to  an  improved 
form  of  supporting  frame  and  of  the  upper  and 
lower  arbor-bearings,  whereby  the  said  barings, 
with  their  inclosed  abors,  are  made  easily  ac- 
ce^ble  and  removable  for  inspection  and  re- 
pair, and  relativelv  adjustable,  so  as  to  be 
brought  into  exact  line,  and  otherwise  bo  regu-' 
lated  as  to  insure  the  perfect  operation  of  the 
8aw,as  hereinafter  explained.  »  •  •  Figure  lis 
a  perspective  view  of  a  machine  embodying  our 
improvements.  Figure  2  is  a  vertical  section 
of  the  macliinein  the  plane  of  its  arbors.  *  ♦  ♦ 
Figure  5  is  a  plan  of  the  lower  arbor-bearing.  The 
frame  which  supports  the  operative  parts  of  our 
machine  consists  of  a  single  casting  of  the  pecul- 
iar form  here  tepresented,that  is  to  sayjB  base,  A, 
from  whose  rear  end  there  rises  the  mam  column 
or  standard  A'  (supporting  the  upper  arbor-bear- 
ing and  saw  guide),  and  from  whose  front  end 
there  rises  a  shorter  column  or  pedestal,  A", 
which  latter  supports  and  is  surmounted  by  the 
bench  or  table  B,  on  which  the  stuff  rests.  The 
depression  whidi  intervenes  between  the  col- 
umns A'  and  A"  leaves  exposed  a  seat,  which 
extends  below  the  center  of  the  lower  arbor  and 
is  entirely  open  upward,  which  seat  forms  an 
accessible  and  convenient  place  for  the  attach- 
ment, inspection  and  regulation,  and,  when 
necessary,  the  ready  detachment,  of  the  lower 
arbor-bearing,  which  bearing  is  constructed  as 
foUows:  bolted  or  otherwise  securely  fastened 
to  the  top  of  base  A  is  apillow-block.C,  having 
vertical  nangm  ee'.  The  flanges  e  «■  are  trav- 
ersed near  their  front  end  by  two  oo-axial  hori- 
zontal bolts  D  D',  which,  entering  orifices  in 
the  box  or  bearing  E  E'  of  the  lower  pulley- 
arbor  F,  constitute  a  pivoted  fastening  for  the 
said  bearing.  A  set-screw,  G,  tapped  in  the 
Iwttom  of  the  pedestal  C,  and  pressmg  upwards 
against  the  box  E  E',  enables  its  adjustment 
and  retention  to  horizon tality,  or  such  approxi- 
mation thereto  as  may  be  desired.  Other  set- 
screws,  H  H',  passingnorizontally  through  the 
the  flanges  ee',  near  their  rear  end,  enable  the 
adjustment  and  retention  of  said  box  to  a  com- 
mon vertical  plane  with  the  upper  arbor.    The 
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end  of  the  lower  arbor  most  remote  from  the 
pulley  I  carries  the  driving-pulley  J.  It  will  be 
seen  that,  on  the  loosening  of  four  screws,  the 
entire  lower  arbor  and  journal-box  may  be  lifted 
bodily  upward  and  detached  from  the  machine, 
without  detaching  the  pulley  from  the  arbor. 
The  upper  part  of  the  standard  A'  is  curved 
forwara,  as  represented,  and  has  a  slot,  a,  to 
hold  and  guide  to  a  vertical  path  a  step  or  sad- 
dle, K,  to  which  is  pivoted  a  lug,  I,  that  de- 
pends rigidly  from  tie  upper  arbor-bearing  L 
L'.  The  saddle  K  has  a  horizontal  extension, 
k,  which  bears  on  the  point  of  a  screw,  M,  oc- 
cupying a  nut,  T,  that  rests  on  a  spring  or  cush- 
ion, 0,  in  the  bottom  of  the  slot  a.  The  screw 
M  being  turned  to  the  right  or  left  elevates  or 
depresses  the  upper  arbor-bairing  and,  in  so 
doing,  causes  the  proper  tension  to  be  imparted 
to  the  saw.  Another  screw,  N,  that  is  tapped 
in  the  lug  I,  bears  against  the  face  of  the  saddle 
E,  and  enables  the  regulation,  or  angular  ad- 
justment, in  a  vertical  plane,of  the  upper  arbor- 
bearing.  The  above  described  capacity  for  an- 
gular adjustment  of  the  band-pulley  arbors  in 
meir  common  plane  enables  the  operator  to  con- 
fine the  path  of  the  saw  nicely  to  the  middle  of 
the  pulleys,  or  to  shift  it  more  or  less  toward 
the  front  or  back  portions  of  their  peripheries, 
so  as  to  cause  all  parts  to  be  equally  worn.  The 
spring  O,  while  co-acting  with  the  screw  M  to 
preserve  the  proper  tension  of  the  saw,  also  im- 
parts an  elastic  and  yielding  quality  to  the  ten- 
sion. •  •  »  While  preferring  the  described 
relative  positions  of  the  pivot-screws  BD',  and 
laterally  adjusting  screws  H  H',we  do  not  con- 
fine ourselves  thereto,  as  the  pivot  screws  may 
be  situated  near  the  rear  and  the  ad  jiuting  screws 
near  the  front  portion  of  the  box."  The  first  8 
claims  are  as  follows:  "1,  The  frame  A  A'  A"-, 
in  combination  with  the  lower  arbor-bearing, 
said  frame  being  constructed  as  herein  describe 
with  a  depression.  A'",  permitting  the  ready  re- 
moval of  the  arbor,  as  explained.  2.  The  ar- 
ran^ment  of  frame  A  A'  A"  A"',  and  of  the 
horizontally  and  vertically  adjustable  arbor- 
bearing  C  D  D' E  E' Q  H  A.  3.  The  arrange- 
ment of  step  or  saddle  E  and  its  contained  box 
or  bearing  L  L*.  4.  In  combination  with  the 
upper  arbor  L'  the  lower  arbor-bearing  E,  ad- 
justable both  vertically  and  horizontally,  as 
shown  and  described  and  for  the  purpose  set 
forth.  5.  In  combination  with  the  lower  arbor, 
the  upper  arbor-bearing,  adjustable  in  a  vertical 
plane  by  means  of  the  screw  M,  nut  T,  and 
spring  O,  as  and  for  the  purpose  designate.  6. 
The  combination  of  the  slotted  standard  A'  a, 
saddle  E  k,  arbor-bearing  L  L'  I,  nut  T,  screws 
M  N,  and  spring  or  cushion  O,  as  shown  and 
described,  for  the  purpose  set  forth." 

As  to  claim  1,  it  is  for  a  combination  of  the 
three-sided  frame  A  A'  A",with  the  lower  arbor- 
bearing,  when  the  frame  is  constructed  with  a 
depression.  A'",  intervening  between  the  col- 
umns A'  and  A",  which  leaves  exposed  a  seat 
which  la  entirely  open  upward,  so  as  to  give 
convenient  access  to  the  lower  arbor-bearing,  to 
attach,  inspect,  and  regulate  it,  and  also  detach 
it, with  its  journal-box,  by  lifting  the  arbor  and 
journal-box  bodily  upward,  witSout  removing 
the  pulley  from  the  arbor.  In  the  defendants 
machine  the  seat  is  not  entirely  open  upward, 
and  there  is  a  hole  through  the  body  of  the  frame 
to  receive  the  lower  arbor-bcsring,and  the  arbor- 
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bearing  cannot  be  removed  without  detaching' 
the  puUey  from  the  arbor.  This  claim  ia  not 
infringed. 

As  to  claim  2,  it  Is  for  the  arrangement  and 
combination  of  the  three-sided  frame  A  A'  A" 
and  the  depression  A'"  with  the  horizontally 
and  vertically  adjustable  arbor-bearing,  consist- 
ing of  the  pillow-block  or  pedestal  C,  the  two 
co-axial  horizontal  bolts,  D  D  ,  the  box  or  bear- 
ing E  E  ,  the  vertical  set  screw  G  which  adjusts 
the  box  E  E'to  hoinzontality,  the  horizontal  set 
screw  H  which  adjusts  the  "box  E  E'  to  a  com- 
mon vertical  plane  with  the  upper  arbor,  and 
the  base  A  which  carries  the  pillow-block  or 
pedestal  C.     All  these  features  in  combination 
are  made  necessary  in  claim  3.  It  claims  a  com- 
bination of  the  frame  and  depression  of  claim  1 
with  the  special  construction  of  arbor-beiiring 
set  f  ortli.  The  defendants  do  not  have  the  frame 
and  depression  of  claim  l,as  already  shown, and 
thus  do  not  have  that  element  of  the  combina- 
tion covered  by  claim  2.  Moreover  the  co-axial 
bolts  I)  D'  are  a  necessary  feature  of  the  pecu- 
liar arbor-bearing  of  the  pat^'ut,  and  no  such 
bolts  are  found  in  the  defendants'  machine;  and, 
if  it  has  any  means  of  adjusting  the  lower  ar- 
bor-l)earing,  either  horizontally  or  vertically,  in 
the  sense  in  which  such  adjustment  is  described 
in  the  patent,  it  has  not  the  same  means  or 
equivalent  means  to  what  is  found  in  the  patent. 

As  to  claim  3,  it  is  for  the  arrangement  of  the 
step  or  saddle  K  with  the  upper  arbor-liearing 
L  L'  contained  in  it.     What  is  the  arran^'ment 
of  the  step  or  saddle  K  in  connection  with  the 
arbor- bearing?  The  saddle  moves  through  ver- 
tical slide-ways  and  it  has  pivoted  to  it  a  lii^,  I, 
which  depends  rigidlj'  from  the  arbor-bearing. 
A  screw  N  tapped  into  the  lug  I  hears  against 
the  face  of  the  saddle,  so  as  to  allow  of  the  ad- 
justment in  a  vertical  plane,  of  the  upper  arbor- 
bearing.     The  saddle  has  also  a  horizontal  ex- 
tension, k,  which  bears  on  the  point  of  a  screw, 
M,  occupying  a  nut,  T,  which  rests  on  a  spring 
or  cushion,  0,  in  the  bottom  of  the  slot.    By 
turning  the  screw  M  to  the  right  or  the  left,  tlie 
upper  arbor-bearing  is  elevated  or  depressed, 
and  thus  more  or  less  tension  is  j^ven  to  the 
saw.     The  spring  O  gives  an  elastic  clmracter 
to  the  tension.     The  effect  of  the  arrangement 
or  combination  is  to  give  an  elastic  vertical  ad- 
justment and  also  a  horizontal  adjustment.  The 
whole  object  of  the  saddle  with  the  lug  I  and 
the  extension  A;  is  to  adjust  the  arbor-bearing 
up  and  down  and  sidewi.se  and  at  the  same  time 
give  an  elastic  tension  to  the  saw.     The  spring 
carries  the  weight  of  the  saddle.     There  can  be 
no  operative  arrangement  of  the  saddle  with 
the  arbor-benring  which  does  not  include  tbo 
lug  I,  the  screw  N,  the  extension  k,  the  screw 
M,  the  nut  T  and  the  spring  O.     These  are  all 
elements  in  the  arrangement  or  combination 
covered  by  claim  3.     Tiie  spring  is  essential  in 
the  patent,  as  a  part  of  claim  2.     The  defend- 
ants have  a  rigid  saddle,  and  no  spring.    The 
fact  that  the  spring  is  an  element  in  claims  5 
an^l  6  does  not  prevent  its  being  an  element  in 
claim  3. 

There  being  no  infringements  of  claims  2  and 
3  there  is  none  of  claim  4. 

The  claims  of  the  patents  sued  on  in  this  case 
arc  claims  for  combinations.  In  such  a  claim, 
if  tlie  patentee  specifies  any  element  an  entering 
into  the  combination,  either  diiectly  by  tbelau- 
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issaed  by  the  Judge  of  the  District  Court  of  the 
United  States  for  the  District  of  Louisiana,  in 
certain  proceeding  in  bankruptcy  instituted  in 
that  court  by  D.  Valentine  &  Co.  as  creditors 
against  E.  Dreyfus  &  Co.,  but  it  is  averred  ttiat 
the  writ  did  not  justify  the  acts  complained  of. 
The  other  defendants  below  were  sureties  on  the 
official  bond  of  Packard  as  Marshal,  and  by  an 
amendment  to  the  original  petition  it  is  alleged 
"That  all  the  acts  charged  and  complained  of  in 
said  original  petition  by  which  the  petitioners 
suffered  the  aam^;es  uierein  set  forth  were 
done  by  said  Packani  in  his  capacity  of  Marshal 
aforesaid,  and  are  breaches  of  the  conditions  of 
said  bond,  and  give  unto  your  petitioner  this 
right  of  action  on  said  bond  agamst  said  Max- 
d^  and  his  sureties." 

On  April  7,  1866,  the  defendants  filed  hi  the 
state  court  their  petition  for  the  removal  of  the 
cause  to  the  Circuit  Court  of  the  United  States 
for  that  district,  accompanied  by  a  sufficient 
bond,  conditioned  according  to  law,  upon  the 
cround  that  the  suit  arose  under  a  law  of  the 
United  States,  but  the  application  was  denied  ; 
and  thereafter,  on  April  22, 1876,  they  filed  in 
the  circuit  court  a  petition  for  a  writ  of  cer- 
tiorari to  remove  the  same  into  that  court, 
which  was  granted.  Thereafter  the  cause  pro- 
ceeded to  final  judgment  in  favor  of  the  defend- 
ants in  that  court. 

The  action  of  the  circuit  court  in  the  removal 
of  the  cause  from  the  state  court  is  assigned  for 
error,  and  is  first  to  be  considered. 

The  suit  was  pending  in  the  state  court,  but 
was  not  at  issue,  when  the  Removal  Act  of 
March  8, 1875  [18  Stat,  at  L.,  470],  took  eftect, 
and  the  right  of  removal  is  regulated  by  its 
provisions. 

The  ground  of  the  removal  was  that  the  suit, 
being  one  of  a  civil  nature  at  law,  in  which  the 
matter  in  dispute,  exclusive  of  costs,  exceeded 
$500  in  value,  arose  under  the  Constitution  and 
laws  of  the  United  States. 

It  is  clear  that  the  circuit  court  did  not  err  in 
directing  the  removal  of  the  suit  from  the  state 
court ;  for,  if  we  look  at  the  nature  of  the 

Slaintiff's  cause  of  action  and  the  grounds  of  the 
ef ense,  as  set  forth  in  his  petition,  it  is  apparent 
that  the  suit  arose  under  a  law  of  the  United 
States. 

The  action,  as  we  have  seen,  was  founded  on 
the  official  bond  of  Packard  as  Marshal  of  the 
United  States  for  that  district,  his  sureties  being 
joined  as  co-defendants,  and  the  acts  complained 
.  of  as  illegal  and  injurious  being  charged  to  be 
breaches  of  its  condition.  The  bond  was  re- 
quired to  be  ^ven  by  section  788,  Bevised  Stat- 
utes, and  section  784  expressly  gives  the  right 
ot  action,  as  follows : 

"  In  the  case  of  a  breach  of  the  condition  of 
a  marshal's  bond,  any  person  thereby  injured 
may  institute,  in  his  own  name  and  for  his  sole 
use,  a  suit  on  said  bond  and  thereupon  recover 
such  damages  as  shaU  be  legally  assessed,  with 
costs  of  suit,  for  which  execution  may  issue  for 
him  in  due  form.  If  such  party  fails  to  recover 
in  the  suit,  judgment  shall  be  rendered  and  ex- 
ecution may  issue  against  him  for  costs  in  favor 
of  the  defendant ;  and  the  United  States  shall  fai 
no  case  be  liable  for  the  same." 

Sections  786  and  786  contain  provisions  regu- 
lating the  suit,  the  latter  prescribing  the  limita- 
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tlon  of  six  years  after  the  cause  of  action  has  ac- 
crued, sitae  which  no  such  suit  shall  be  main- 
tained, with  the  usual  saving  in  behalf  of  per- 
sons under  disabilities. 

The  coimsel  for  plaintiff  in  error  assumes  in 
argument  that  the  suit  was  to  recover  damages 
for  alleged  trespasses.  It  was  plainly  upon  the 
bond  itself  and,  therefore  arose  directly  under 
the  provisions  of  an  Act  of  Congress.  Omn  v. 
BreedU»)e,2'Bow.,^;  Ghciny.  ££rton,6How.,7. 

In  MeKee  v.  Sains,  10  Wall.,  22  [77  U.  8., 
XIX.,  860],  the  removal  of  which  was  held  to 
be  unlawful,  was  made  under  the  supposed  au- 
thority of  the  Act  of  March  8, 1868  flS  Stat,  at 
L.,  765],  and  that  of  April  9, 1866  ni  Stat  at 
L.,  27]. 

After  the  removal  of  the  cause  it  was  put  at 
issue  by  the  filing,  on  the  part  of  the  defend- 
ants, 01  an  answer  and  an  amended  answer.  In 
these  answers  it  was  alleged,  that  in  a  proceed' 
ing  in  bankruptcy  against  Dreyfus  &  Co. ,  dtily 
commenced  in  the  district  court  for  that  district 
by  David  Valentine  &  Co.  as  creditors,  an  order 
was  made  directing  "That  the  marshal  take  pro- 
visional possession  of  all  the  property  of  the  said 
defendants,  real  and  persoiud  belonging  to  the 
said  firm  of  E.  Dreyfus  &  Co.,  or  the  individ- 
ual members  thereof,  and  particularly  the  mer- 
chandise pretended  to  have  been  transferred  to 
Moses  Feibelman  at  Delta,  Louisiana,  and  all  of 
the  books  of  account,  bank  books  and  papers 
of  or  relating  to  the  business  of  said  firm  of  E. 
Dreyfus  &  Co. ,  and  hold  the  same  subject  to  the 
further  orders  of  this  court;"  that  a  writ  was  is- 
sued in  pursuance  of  that  order  to  the  defend- 
ant Packord,  commanding  him  to  execute  said 
order,  which  is  the  writ  mentioned  in  the  plaint- 
iff's petition;  that,  in  obedience  to  the  command 
of  the  said  writ,  the  said  Marshal  did  take  into 
his  possession  and  custody  the  goods  and  prop- 
erty therein  described  and  referred  to,  and  none 
other ;  and  that  the  said  goods  and  property  so 
taken  and  held  are  the  same  as  those  mentioned 
in  the  plaintiff's  petition,  the  same  having  come 
into  the  possession  of  the  plaintiff,  in  pursuance 
of  a  fraudulent  conspiracy  between  the  plaint^ 
iff  and  Moses  Feibelman,  and  the  members  of 
the  firm  of  E.  Dreyfus  <&  Co.,  the  bankrupts, 
the  object  of  which  was  to  prevent  the  same 
from  coming  into  the  possession  of  the  assignee 
in  bankruptcy  of  said  bankrupts,  and  so  to 
cheat  and  defraud  their  creditors,  the  said  goods 
and  property  being,  when  so  seized,  the  prop- 
erty of  said  bankrupts,  and  not  of  the  said  Moses 
Feibelman,  nor  of  tne  plaintiff,  neither  of  whom 
were  entitled  to  the  possession  of  the  same. 

"The  plaintiff  moved  to  strike  from  the  answer 
the  foregoing  defense,  which  motion  was  over- 
ruled. This  ruling  of  the  court  is  assigned  for 
error. 

The  ground  on  which  this  assignment  of  er- 
ror is  predicated  ia,  that  by  the  law  of  Louisiana 
a  person  in  possession  of  personal  property  as 
owner,  claiming  title,  cannot  be  disturbed  in 
that  possession  by  a  seizure  under  judicial  proc- 
ess running  against  another  person;  that  a 
transfer  in  fraud  of  creditors  cannot  be  attacked 
by  a  seizure  by  the  marslialor  sheriff,  under  an 
execution  against  the  debtor,  of  the  property  iu' 
the  hands  of  a  third  possessor;  and  that,  con- 
sequently, in  this  suit,  in  which  it  was  admit- 
ted that  the  goods  hsiid  been  taken  out  of  the 
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possession  of  the  plaintiff,  it  was  not  competent 
to  set  up  as  a  defense  actual  title  in  the  t>ank- 
rupts. 

In  support  of  this  proposition,  we  are  referred 
hy  counsel  to  various  sections  of  the  Revised 
Civil  Code  of  Louisiana,  and  to  numerous  de- 
cisions thereon  by  the  Supreme  Court  of  that 
State;  and  the  statement  is  made  that  the  decis- 
ion of  tills  court  in  Bbtey  v.  Buchanan,  16 Pet., 
215,  which,  it  is  admitted,  is  not  reconcilable 
with  the  conclusion  insisted  upon,  was  made 
without  the  point  having  been  made  or  con- 
sidered as  to  the  law  of  Louisiana,  under  which 
the  case  arose. 

But  it  is  entirely  immaterial,  in  our  view  of  the 
case,  what  the  law  of  Louisiana  upon  the  point  is, 
for  the  reason  that  that  law  has  no  application 
to  it  The  question  relates,  not  to  any  law  of 
that  State,  but  to  a  law  of  the  United  States,  and 
Js,  whether  under  the  Bankrupt  Act  of  1867  [14 
Stat,  at  L.  ,617], the  District  Court  of  the  United 
States,  sitting  m  bankrupt<7,  has  Jurisdiction 
to  order  the  seizure  and  detention  of  goods,  the 
propcrtv  of  the  bankrupt,  although  in  possession 
of  another  under  daim  of  title,  and,  whether,  in 
a  subsequent  action  against  the  officer  for  obedi- 
ence to  such  an  order,  he  may  justify  the  seiz- 
ure by  proof  that  the  title  to  the  property  was, 
at  the  time,  in  the  bankrupt. 

This  was  the  very  point  decided  by  this  court 
in  8/iarpe  v.  Boi/l«.  102 U.  8.,686  [XXVL,277], 
a  reference  to  which  makes  it  unnecessary  to 
repeat  the  grounds  of  the  conclusion,  that  in 
such  a  case  the  defense  here  allowed,  if  estab- 
lished, should  prevail. 

All  the  other  exceptions  taken  during  the 
trial  were  directed  to  Uie  admission  of  testimony 
in  support  of  this  defense,  and  are  disposed  of 
when  tiie  defense  itself  is  adjudged  to  be  valid. 

There  it,  Qur^on,  no  error  in  the  reeord,  and 
thejudffment  it  affirmed. 

True  copy.  Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  B. 


W.  J.  SMITH  BT  Ai.,  Flft.  in  Err., 

e. 

MALCOLM  MoNEAL  et  al, 

(Sees,  a,  Beporter's  ed.,  laMSl.) 

Judgment  «f  ditmittai — lehen  eondvtite. 

1.  The  iuderment  of  a  court,  dismissing  a  suit  for 
inuit  of  jurisdiction,  does  not  conclude  the  plaint- 
UTs  right  of  action. 

Z.  Oaaesmaybeauppoeed,  perhaps,  wherethewant 
of  jurisdiction  in  a  court  Is  so  clear  that  the  bring- 
ing of  a  suit  therein  would  show  such  gross  negli- 
genoe  and  indifference  as  to  out  the  party  off  from 
the  benefit  of  a  statute,  which  gives  additional  time 
for  suing  after  a  judgment  which  does  not  con- 
clude the  right  of  action. 

[No.  127.] 
Argued  Nov.  IB,  18, 1883.  Decided  Dee.  3, 1883. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennessee. 
The  history  and  facts  appear  in  the 

NOTB.— Sstotwel  by  Suagment.  See  note  to  Asp- 
don  V.  Kizon,  UV.  e.  (fSow.),  487. 

OoMegueTice*  of  notuuit  or  dimiteal  of  tike  com- 
plainl :  distinction  in  oetione  for  equVabU  reUcf ;  a 
noneuit  is  no  bar  to  another  aeUonfor  tame  couee. 
See  note  to  Homer  v.  Brown,  67  V.  8.  (W  How.),  351. 

986 


Statement  of  the  case  ^Jfr.Jtutiee  Woods ! 

On  December  Slst,  1878,  the  plaintiJTs  in  er- 
ror brought  suit  unJ^  defendants  in  the  Ctr- 
cuit  Court  of  the  United  States  for  the  Weaten 
District  of  Tennessee,  to  recover  for^  acres  of 
land.  The  declaration  described  the  land  and 
averred,  that  the  plaintiffs  were  possessed  there- 
of, claiming  in  fee  through  a  certificate  of  the 
United  States  district  tax  commissionere,  nam- 
ing them  under  an  Act  of  Congress  ottitled 
"An  Act  for  the  Collection  of  Taxes  in  Insa^ 
rectionarr  Districts  within  the  United  Statn 
and  for  Other  Purposes,"  and  the  Acts  amend- 
ing the  same  of  January  1,  1866,  and  that  after 
such  possession  accrued,  the  defendantB.  on  De- 
cember 1, 1866,  entered  upon  the  premises  and 
unlawfully  withhold  and  detain  the  same,  etc. 

Two  of  the  defendants,  McNeal  and  Caru- 
thera,  demurred  to  the  declaration :  first,  be- 
cause it  did  not  sufficiently  describe  the  proper- 
ty sought  to  be  recovered;  and,  second,  oecaose 
it  did  not  show  that  the  plaintiffs  were  notdti- 
isens  of  the  State  of  Tennessee,  so  as  to  give  the 
court  jurisdiction  of  the  cause. 

On  Febnuury  24, 1877,  the  court  sustained 
the  demurrer  upon  the  ground  that  it  bad  "  no 
jurisdiction  of  the  cause  of  action  in  plaintUb' 
declarationalleged  and  set  forth,"  andaismisMd 
the  suit. 

Afterwards,  on  October  20, 1877,  the  idaln- 
tiCs  in  error  brought  the  present  sott  against 
the  same'  defendants  in  the  same  .conrt,  to  re- 
cover the  same  tract  of  land.  The  decuiatioB 
hi  this  cause  was  identical  with  that  in  the  fonn- 
er  action,  except  that  in  this  case  the  f  oDowing 
averment  was  added:  "Defendants  do  not  daim 
under,  but  adversdy  to,  and  deny  the  validity 
of  plaintiff's  daim  of  ntie  under  the  aforesaid 
Acts  of  Congress,  and  the  validity  of  plaintHfs* 
claim  of  title  under  the  aforesaid  Acts  of  Con- 
gress is  the  onlv  question  in  controversy  be- 
tween the  plaintms  and  defendants." 

The  defendants  pleaded  the  seven  yean*  Urn- 
itation  prescribed  by  the  Statute  of  Tennessee, 
to  wbicn  the  plainfiffs  pleaded  the  following 
replication : 

"Kow  come  the  plaintiffs,  bv  attorneys,  and 
as  to  defendants'  plea  herein  pleaded  say,  that 
on  the  Slst  of  December,  1878,  and  within 
seven  years  from  the  time  the  plaintiffs'  caose 
of  action  accrued,  the  plaintiffs  brou|^t  suit 
against  defendants  in  this  court  to  recover  po*- 
sessionof  the  same  premises  wbemd  pUintiffs 
here  now  seek  to  recover  possession ;  and  the 
said  suit  was  commenced  upon  the  same  cause 
of  action  that  the  plaintiffs'  now  writ  and  ac- 
tion are  founded.  That  the  said  action,  so  com- 
menced as  aforesaid,  was  duly  inxiaecnted  by 
plaintiffs  until  the  1st  of  September,  1877,npoa 
which  day  a  judgment  (which  said  judgmaot 
remaining  of  record  inaJs  court  is  referred  to) 
was  therein  rendered  by  said  circuit  court  upon 
a  ground  not  conduding  their  aeid  right  cS  ac- 
tion. The  record  of  said  former  suit  remains 
in  this  court,  and  plaintiffs  here  make  profert 
of  the  same  ;  all  of  which  plaintiffs  ate  wiHing 
to  certify." 

The  defendants  demurred  to  this  rqdicatian 
on  two  grounds  :  first,  because  it  apjieared  Iw 
the  judgment  referred  to  and  made  a  part  « 
the  repUcation,  that  said  ludgment  was  i^ 
the  merits;  and,  second,  because  it  immtta 
from  tiie  record  of  said  former  suit  Uiat  lb* 
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court  in  which  it  was  brought  had  no  Jurisdic- 
tion Uiereof ,  and  said  suit  was  dismissed  for 
want  of  jur^ctioD. 

The  cause  was  heard  upon  this  demurrer, 
which  the  court  sustained  and  entered  judg- 
ment dismissing  plaintifFs'  suit. 

To  rererse  tliat  judgment  this  writ  of  error 
is  prosecuted. 

Memrt.  S.  ShellabMrger,  I>.  E.  Meyer*, 
W.  M.  Sneed  and  8.  P.  Walker,  forphdntiffsin 
error. 

Mmr*.  P.  PhUUps  and  IF.  BaMett  PhiUipt, 
for  defendants  in  error. 

Mr.  Juaiiee  Wooda  delivered  the  opinion  of 
the  court: 

The  question  ptesented  by  the  record  is  the 
soiflciency  of  the  plaintiffs'  replication  to  the 
defendants'  plea  of  the  seven  years'  Statute  of 
Limitation. 

The  limitation  relied  on  by  defendants  is 
that  prescribed  by  article  2765  of  the  Code  of 
Tennessee,  which  is  as  follows:  "  Ko  person, 
or  anyone  claiming  under  him,  shall  have  any 
action,  either  at  law  or  in  equi^,  for  any  lands, 
etc.,  but  within  seven  years  after  the  right  of 
action  has  accrued." 

The  plaintiffs  in  error  contend  that  their  pres- 
ent action  is  saved  from  the  bar  of  this  statute 
by  the  provision  of  article  2755  of  the  Code, 
which  is  as  follows: 

"  If  the  action  is  commenced  within  the  time 
limited,  but  the  judgment  or  decree  is  rendered 
against  the  plaintiff  upon  any  ground  not  con- 
cluding his  right  of  action,  or  when  the  judg- 
ment or  decree  is  rendered  in  favor  of  the  plaint- 
iff and  is  arrested  or  reversed  on  appeal,  the 
plaintiff  or  his  representatives  or  privies  may 
commence  a  new  action  within  one  year  after 
the  reversal  in  arrest." 

The  question  of  law  upon  which  the  parties 
are  at  i^ue  is,  whether  the  judgment  rendered 
February  24,  1877,  by  which  the  suit  begun 
December  81, 1873,' was  dismissed,  the  dismiss- 
al being  on  the  ground  that  the  court  had  no 
jurisdiction  of  the  cause  of  action  set  out  in  the 
declaration,  falls  witliin  the  saving  of  this  sec- 
tion as  being  rendered  on  a  ground  not  conclud- 
ing the  plaintiffs'  right  of  action. 

It  is  well  settled  that  the  judgment  of  a  court 
dismissing  a  suit  for  want  of  lurisdiction  does 
not  conclude  the  plaintiff's  ri^t  of  action. 

In  Walden  v.  Bodley,  14  Pet.,  156,  it  was 
said  by  this  court:  ' '  A  decree  dismissing  a  bill 
generally  may  be  set  up  in  bar  of  a  second  bill 
having  the  same  object  in  view,  but  when  the 
bill  has  been  dismissed  on  the  ground  that  the 
court  had  no  jurisdiction,  which  shows  that  the 
merits  were  not  heard,  the  dismissal  is  not  a 
bar  to  the  second  suit." 

So  in  the  case  of  JIughet  v.  U.  8.,  4  WalL, 
232  [71  U.  8.,  XVm.,  803],  this  court  de- 
clared: "  In  order  that  a  judgment  may  con- 
stitute a  bar  to  another  suit  it  must  be  rendered 
in  a  proceeding  between  the  same  parties  or 
their  privies,  and  the  point  of  controversy  must 
be  the  same  in  both  cases  and  must  be  deter- 
mined on  its  merits.  If  the  first  suit  was  dis- 
missed for  defect  of  pleadings  or  parties,  or  a 
misconception  of  the  form  of  proceeding,  or  the 
want  of  jurisdiction,  or  was  disposed  of  on  any 
ground  which  did  not  go  to  the  merits  of  the 
action,  the  judgment  rendered  wiU  prove  no 
lOtf  IJ.  S. 


bar  to  another  suit."  See,  also.Qreenl.  Ev.,sec8. 
629,  630,  and  cases  there  cited. 

These  cases  would  seem  to  settle  the  (Question 
against  defendants  in  error,  for  they  decide  that 
the  dirnniRsal  of  a  suit  for  want  of  lurisdiction 
is  upon  a  ground  not  concluding  the  right  of 
action.  Defendants  in  error,  however,  contend 
that  the  bringing  of  a  suit  in  a  court  having  no 
jurisdiction  uiereof  was  gross  neglisrence,  and 
that  the  current  of  authonty  is  against  extend- 
ing the  terms  of  the  statute  to  let  in  one  guilty 
of  it. 

Cases  might  be  supposed,  perhaps,  where  the 
want  of  jurisdiction  in  the  court  was  so  clear 
that  the  bringing  of  a  suit  therein  would  show 
such  gross  negligence  and  indifference  as  to  cut 
the  iMrty  off  from  the  benefit  of  the  saving 
statute,  as  if  an  action  of  ejectment  should  be 
brought  in  a  court  of  admiralty,  or  a  bill  in 
equity  should  be  filed  before  a  justice  of  the 
peace. 

But  the  suit  between  these  parties,  which  was 
begun  December  81,  1873,  is  far  from  being 
such  a  case.  There  is  nothing  in  the  record  to 
show  that  it  was  dismissed  for  any  inherent 
want  of  jurisdiction  in  the  court  in  which  it 
was  brought. 

We  think  that  on  December  81, 1878,  when 
said  first  suit  was  brought,  the  Circuit  Courts 
of  the  United  States,  under  the  2d  section 
of  the  Act  of  Congress  of  March  8, 1888,  en- 
titled. An  Act  Puruier  to  Provide  for  the  Col- 
lection of  Duties  on  Imports,  4  Stat,  at  L.,  682, 
had  jurisdiction  of  a  suit  brought  to  recover 
lands  purchased  at  a  sale  for  taxes  made  under 
authority  of  the  Act  of  June  7, 1862  [12  Stat, 
at  L.,  422],  for  the  collection  of  taxes  in  insur- 
rectionary districts,  where  the  title  so  derived 
was  disputed  by  defendants.  The  defect  was 
in  the  declaration  which,  although  it  averred 
that  plaintiffs  claimed  title  under  the  revenue 
laws  of  the  United  States,  did  not  aver  that 
their  title  in  that  respect  was  disputed  by  de- 
fendants. Hod  such  an  averment  been  made, 
the  jurisdiction  of  the  court  would  have  ap- 
peared on  the  face  of  the  declaration.  BzparU 
Smith,  94  U.  S.,  465  [XXIV.,  1651. 

The  first  suit  was,  therefore,  dismissed,  be- 
cause the  declaration  did  not  state  the  iurisdic- 
tional  facts  upon  which  the  right  of  tne  court 
to  entertain  the  suit  was  brought.  In  other 
words,  the  case  was  dismissed  for  a  defect  in 
plcadinf^.  In  the  present  suit  the  defect  of  the 
declaration  in  the  first  suit  is  supplied. 

We  are  of  opinion,  therefore,  that  the  plaint- 
iffs in  error  are  entitled  to  the  benefit  of  article 
2765  of  the  Code  of  Tennessee,  for  their  judg- 
ment in  the  first  suit  was  not  upon  any  ground 
concluding  their  right  of  action,  nor  have  they 
been  guilty  of  such  negligence  or  carelessness 
in  the  bringing  of  their  first  suit  as  should  ex- 
clude them  from  the  benefit  of  the  said  article. 

In  support  of  the  proposition  that  plaintiffs 
in  error  have  not  been  guilty  of  such  negli- 
gence as  should  exclude  them  from  the  benefit 
of  article  2755,  the  case  of  OoU  v.  NatihtiUe,  6 
Cold.  (Tenn.),  639,  Is  much  in  point.  Sec,  also, 
B.  R.  Co.  v.  PaUm,  9  Heisk.  (Tenn.),  248;  WeaA- 
erdy  v.  Weathenly,  31  Miss.,  662;  Woods  v. 
ffmtgkton,  1  Gray,  580;  Gofflnv.  CotOe,  16  Pick., 
383;  Oivem  v.  BobbiTuAl  Ala.,  156;  SkiUinglon 
V.  Anis(m.  2  Hawks  QX.  C),  847;  Lamdaie  t. 
Gcxe,  7  J.  J.  Marsh,  891;  PMvi  v.  Wood,  9  Vt., 
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899;  Spear  y.  Kewdl,  13  Vt.,  424;  Matthmot  v. 
Phillip*,  2  Balk.  [4241;  Kirmy  v.  Bemeard,  1 
Ld.  Rajrm.,  482. 

Thejtidgment  of  the  Circuit  Court  mutit  be  re- 
verted, and  the  eavte  remanded  to  the  Circuit 
Court  for  further  proceeding!  in  conformity  with 
tfn's  opinion. 

True  copy.    Test: 

Junes  H.  UoKenney,  Clerk,  Sup.  Court,  U.  S. 


WILLIAM  BAILEY  bt  AL.,  Appts., 

t. 

UNITED  STATES. 

(See  &  a,  Beporter's  ed.,  482-440.) 

Payment  to  attorney,  when  valid. 

'Pajrment  to  an  attorney  In  fact,  constituted  such 
by  power  of  attorney  ezoouted  by  the  claimants  be- 
fore the  allowance  of  their  claim  by  Congress  or  by 
the  proper  department,  is  irood  as  between  the  Qov- 
ernmont  and  such  claimants,  where  the  power  of  at- 
torney has  not  been  rorokea  at  the  time  payment  is 
made:  notwithstanding  the  provisions  of  the  Act  of 
July  29, 1848,  entitled^' An  Act  In  Kelation  to  the 
Payment  of  Claims,"  and  the  Act  of  February  26, 
ISSa,  entitled  "An  Act  to  Prevent  Frauds  upon  the 
Treasury  of  the  United  States."  08tat.at  L.,  Hand 
iO  lb.,  m. 

[No.  86.1 

Decided 
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APPEAL  from  the  Conrt  of  Claims. 
The  history  and  facts  of  the  case  fully  ap- 
pear in  the  opinion  of  the  court. 

Measre.  J.  Hnbley  Ashtoa  and  Nathavid 
WiUon,  for  appellants: 

By  the  express  provisionB  of  the  Act  of  Peb- 
ruarr  26,  1853,  every  power  of  attorney,  order, 
or otner authority,  forreceivingpaymentof  any 
claim,  whether  allowed  by  a  resolution  or  Act 
of  Congress,  or  otherwise,  is  rendered  absolutely 
null  and  void,  unless  freely  mode  and  executed 
after  the  ascertainment  of  the  amount  due  and 
the  issuing  of  a  warrant  for  the  payment  tiiere- 
of. 

Nothing  could  be  more  general  or  more  pre- 
cise and  peremptory,  than  this  enactment. 

It  strikes  down  every  power  or  warrant  of 
attorney  for  the  collection  of  any  claim  upon 
the  United  States,  not  freely  made  in  conform- 
ity with  its  requirements,  and  deprived  it  of  all 
legal  efflcncy  whatever. 

CoU  V.  U.  S.,  8  Ct.  CI.,  69;  Cooper  v.  U.  S., 
8  Ct.  CI.,  199;  Pierce  v.  U.  S.,  1  Ct.  CI.,  289; 
U.  8.  v.  Oillis,  95  U.  S.,  414  (XXIV.,  504); 
Spoffordv.  Kirk,  97  U.  S.,  489  (XXTV.,  1034); 
BceJcer  v.  SwceUer,  16  Minn.,  436. 

It  follows  that  A.  E.  Godeflroy,  to  whom  the 
money  of  these  parties  was  paid,  was  not  au- 
thorized to  receive  it,  and  there  was  no  warrant 
for  its  payment  to  him  at  the  Treasury. 

The  money  due,  under  the  Act  of  1870,  hav- 
ing been  thus  paid  to  an  unauthorized  person, 
the  claim  was  not  extinguished,  and  the  United 
States  are  liable  for  the  amount  to  the  claimants. 

The  authorities  place  a  payment  to  an  unau- 
thorized person  upon  the  same  legal  footing  as 
a  payment  on  a  forged  signature;  and  the  rule 
is  settled  in  regard  to  the  latter,  that  forgery 
can  confer  no  powers  nor  transfer  any  rights.  2 

*Head  note  by  JTr.  JtuHee  Bablak. 
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Pars.  Notes  and  Bills,  211;  Barf  v.  Bank,  47 
Conn.,  282;  Morgan  v.  Bank,  1  Duer,  484. 

The  principle  is  settled  in  our  Jurisprudence, 
that  no  one  is  presumed  to  know  the  law  of  « 
foreign  country.  The  maxim,  Jffnorantia  kgi» 
neminem  exeueat,  applies  only  to  citizens.  It 
has  no  application  to  foreigners.  The  lawii 
presumed  to  be  known  only  oy  the  persons  sub- 
ject to  it. 

1  Story,  Eq.  Jur.,  sec.  140;  Haven  t.  Fb^a-, 
9  Pick.,  112;  Ledie  v.  Baillie,  2  Younge  &  C. 
Ch.  Cas.,  91. 

ifr.  a.  F.  PUIIipa,  Solieitor-Cfen.,  for  *p- 
pellee. 

Mr.  Juttiee  H»rl»n  delivered  the  opfaiion 
of  the  court: 

By  a  decree  passed  March  25,  1868,  in  Uie 
District  Court  of  the  United  States  for  the  South- 
em  District  of  New  York,  certain  sums  of  mon- 
ey were  ascertained  to  be  due  on  account  of  the 
iUegal  capture  of  the  British  steamer  Labuaa 
and  her  cargo  by  a  cruiser  of  the  United  States. 

On  the  6th  day  of  February,  1860,  William 
Bailey,  William  Leetham,  James  Leetfaam  and 
Elizabeth  Leetham,  British  subjects,  executed 
and  delivered  a'  power  of  attorney — ^Ld  irtiich 
they  described  themselves  as  then  or  late  own- 
ers of  said  steamer — constituting  one  A.  E.God- 
effroy,  of  New  York,  their  attorney,  with  au- 
thority to  receive  from  the  Oovemment  of  the 
United  States,  and  from  all  and  eveiy  person  or 
persons  whom  it  might  concern  to  pay  or  satb- 
fv  the  same,  all  moneys  then  or  which  might 
thereafter  become  due  and  payable  to  them  with 
reference  to  said  vessel  Labuan;  upon  rqcdpt 
thereof,  to  execute  acquittances,  releases  and 
discharges  for  the  same;  and,  upon  non-pay- 
ment thereof,  to  collect  said  moneys  by  such 
necessary  actions,  suits  or  expedients  as  tbeir  at- 
torney deemed  proper. 

By  an  Act  of  Congress,  approved  July  7, 1870 
[IG  Stat,  at  L.,  649],  it  was,  among  other  things, 
provided  "That  there  be  paid,  out  of  any  mon- 
ey in  the  Treasury  not  otherwise  appropriated, 
to  William  Bailey,  William  Leetham  and  John 
Leetham,  of  England,  or  their  legal  representa- 
tives, owners  of  the  British  steamer  Labuan, 
$181,221.80,  with  interest  from  June  2, 1862.  to 
the  time  of  payment,  and  $6,000  without  inter- 
est." The  Act  declares  that  such  sums  are  doe 
under  the  before  mentioned  decree  of  Mardi  25, 
1868. 

At  the  date  of  this  Act  the  owners,  in  differ- 
ent proportions,  of  The  Labuan  were  WilUun 
Bailey,  William  Leetham,  and  the  executors  and 
executrix  of  John  Leetham,  who  were  William 
Leetham,  James  Leetham  and  Elizabeth  Lee- 
tham. 

An  account  between  the  United  States  and 
said  owners,  based  upon  the  said  Act  of  July  7. 
1870,  having  been  examined,  adjusted,  admifted 
and  certified  by  the  proper  ofBcers  of  the  Treas- 
ury, a  warrant  was  made,  upon  which  a  draft 
was  issued  on  the  Treasurer  of  the  United  States 
for  the  sum  of  $200.070.84,payable  "toWm.  Bai- 
ley, Wm.  Leetham  and  John  Leetham,  (rf  Eb- 
gland,  or  their  legal  representatives,  or  order." 
This  draft  was  delivered  to  Qodeffroy,  with  tfab 
indorsement  thereon :  ' '  Pay  on  the  indKsenMBt 
of  A.  E.  Godeflroy,  atty.  in  fact.  R  W.  Til- 
ler, comptroller."  The  draft  having  been  n- 
dorsed  in  the  names  of  the  payees,  %  himaelf 
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w  ttidr  attonier  in4act,  GodefEroy  reedTed  the 
proceeds.bat  has  never  paid  to  the  jwrties  named 
m  the  Act  of  Congteea,  or  to  anyone  for  them, 
any  part  of  the  sum  collected  by  him  from  the 
United  States. 

The  Treasuiy  Department  refused,  although 
requested  by  appellants  or  their  agents,  to  make 
further  payment.  Thereupon  this  action  was 
toought  In  the  Court  of  Claims  to  recover  the 
amount  spedfled  in  the  Act  of  Congress.  Judg- 
ment was  rendered  for  the  United  States,  and 
the  present  appeal  questions  the  correctness  of 
that  ta^^ent 

It  is  contended,  on  belialf  of  appellants,  tliat 
the  power  of  attorney  executed  in  1869  to  God- 
elboy — upon  the  autuority  of  which  alone  was 
payment  made  to  him— was,  under  the  laws  of 
the  United  States,  absolutely  null  and  void;  con- 
seqnently,  no  payment  under  it  could  bind  the 
chumants  or  discharge  the  Qovemment  from  its 
obligation  to  pay  the  siuns  spedfled  in  the  Act 
of  1870.  This  presents  the  controlling  question 
on  the  present  appeal.  Its  determination  de- 
pends upon  the  construction  to  be  given  to  the 
Act  of  July  29, 1846,  9  Stat  at  L..  41,  entitled 
"An  Act  in  Relation  to  the  Payment  of  Claims," 
and  to  Uie  Ist  and  7th  sections  of  the  Act  of  Feb- 
ruary 26, 1858, 10  Stat  atL.,  170.  entiUed  "An 
Act  to  Prevent  Frauds  upon  the  Treasury  of 
the  United  States." 

The  Act  of  1846  related  to  claims  against  the 
United  States  allowed  by  a  resolution  or  Act  of 
Congress.  That  statute  cnrected  that  they  should 
not  be  paid  to  any  other  person  than  the  claim- 
ant, his  executor  or  administrator,  unless  upon 
the  production  to  the  proper  disbursing  officer 
of  a  warrant  of  attorney  executed  "after  the  en- 
actment of  the  resolution  or  Act  allowing  the 
daim."  The  Ist  section  of  the  Act  of  1858  de- 
clares that  "All  transfers  and  assignments  here- 
after made  of  any  claim  upon  the  United  States, 
or  any  part  or  sliare  thereof,  or  interest  thereon, 
whether  absolute  or  conditional,  and  whatever 
may  be  the  consideration  therefor,  and  all  pow- 
ers of  attorney,  or  orders,  or  other  authorities 
for  recdving  payment  of  any  such  daim,  or  anv 
part  or  share  thereof,  shall  be  absolutely  nuU 
and  void,  unless  the  same  shall  be  fredy  made 
•ad  executed  in  the  presence  of  at  least  two  at- 
tei^ng  witnesses,  after  the  allowance  of  such 
claim  the  ascertainment  of  the  amount  due, 
aD^  the  issuing  of  a  warrant  for  the  payment 
thereof."  That  Act  further  provides  (section 
7)  that  its  provisions  and  those  of  the  Act  of  1846 
•hall  '  'apply  and  extend  to  all  claims  against  the 
United  States,  whether  allowed  by  spedal  Acts 
vt  Congress,  or  arising  under  general  laws  or 
treaties,  or  in  any  other  manner  whatever." 

These  enactments  have  been  under  examina- 
tion in  several  cases  heretofore  dedded  in  this 
court,  some  of  which  are  now  relied  on  to  sup- 
port the  propoddon  that  officers  of  the  Trrasury 
were  forbidden,  by  statute,  from  recognizing 
Godeffroy,  under  any  dicumstances,  as  agent 
of  claimants,  with  authority,  as  between  them 
and  the  Govemment,to  receive  the  warrant  and 
draft  when  issued.  But  we  do  not  understand 
that  any  of  these  cases  involved  the  precise 
question  now  presented  for  determination. 

In  Cr.  Av.  «i«»,96U.  S..407  [XXIVy^604], 
it  was  ruled  that  a  claim  against  the  United 
States  could  not  be  assigned  so  as  to  enable  the 
asagnee  to  bring  suit  against  the  Government 
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in  his  own  name  in  the  Court  of  Claims,  fit 
Spofford  V.  Kirk.  07  U.  8.,  484  [XXTV.,  1082], 
the  question  was  as  to  the  valfdity  of  oertam 
orders  drawn  by  a  clamant,  before  the  allow- 
ance of  his  claim,  upon  the  attorneys  having  it 
in  diarge,  directing  the  latter  to  pay  certain 
sums  out  of  the  proceeds  when  collected,  and 
which  orders,  bemg  accepted  by  the  attorneys, 
were  purchased  by  Spoiiord  in  good  faith  imd 
for  value.  Upon  the  treasury  warrant  being  is- 
sued, the  claimant  refused  to  admit  the  validity 
dther  of  the  orders  he  had  given  or  the  accept- 
ances made  1^  his  attorneys.  Thereupon  Spof- 
ford  sought,  by  suit  against  the  claimant  and 
his  attorneys,  to  enforce  a  compliance  with  tiie 
orders  and  acceptances  of  whidi  he  had  become 
assignee  and  holder.  The  court  adjudged  that 
the  transfer  or  assignment  to  Spofford  was,  un- 
der the  Act  of  1858— osrried  into  the  Revised 
Statutes,  section  8477— a  nullity  as  between  him 
and  the  claimant  No  question  arose  in  that 
case  as  to  what  would  hove  been  the  effect  up- 
on the  rights  of  the  claimant  had  the  officers  of 
the  Government  recognized  the  asdgnment  to 
Spofford.  In  &v>in  v.  U.  S.,  97  U.  8.,  802 
[XXIY.,  106S],  it  was  ruled  that  the  Act  of 
1868  applied  to  cases  of  voluntary  assignments 
of  demands  against  the  Government,  and  did 
not  embrace  cases  where  the  title  is  transferred 
by  operation  of  law.  "  The  passing  of  claims 
to  han,  devisees  or  assignees  In  bankrupts," 
said  the  court,  "are  not  within  the  evQ  at  which 
the  statute  aimed." 

But  what  was  said  in  Cfoodma*  y,  Nibtaek, 
102  U.  S.,  666  [XXVI.,  280],  seems  to  be  more 
directly  in  pdnt.  That  was  the  case  of  a  vol- 
untary asdgnment  by  a  debtor  of  his  proper^ 
for  the  benefit  of  creditors,  induding  his  rights, 
credits,  effects  and  estate  of  every  description. 
The  asdgnment  embraced  a  claim  of  the  a«dgn- 
or  arising  under  a  contract  with  the  United 
States.  It  was  adjudged  in  the  court  of  orig- 
inal jurisdiction  that,  as  to  that  claim,  the  as- 
dgnment was  rendered  invalid  by  the  Act  of 
1863.  But  the  language  of  this  court,  speakinflr 
by  Mr.  Jtutiee  Miller,  was:  "It  is  unaerstood 
that  the  drcnit  court  sustained  the  demurrer 
under  the  pressure  of  the  stnwglanguage  of  the 
opinion  in  Spofford  v.  Kirk.  We  do  not  think, 
however,  that  the  circumstances  of  the  present 
case  bring  it  within  the  one  then  under  consid- 
eration, or  the  principles  there  laid  down.  That 
was  a  case  of  the  transfer  or  assignment  of  a  part 
of  a  disputed  claim,  then  in  controvert,  and  it 
was  dearly  within  all  the  mischiefs  dedgned  to 
be  remedied  by  the  statute.  Those  mischief  St  as 
laid  dowh  in  tttat  opinion  and  in  the  others  re- 
ferred to,  are  mainly  two:  1.  The  danger  that 
the  righte  of  the  Government  might  be  embw- 
rassed  by  having  to  deal  with  several  persons 
instead  of  one,  and  by  the  introduction  of  a 
party  who  was  a  stranger  to  the  origind  trans- 
action; 2.  That  by  a  transfer  of  such  a  cidm 
against  the  Government  to  one  or  more  penons 
not  originally  interested  in  it,  the  way  might  be 
conveniently  opened  to  such  impnqier  influences 
in  prosecuting  the  cldm  hetoie  the  (tepartmenta, 
the  courts  or  the  Congress,  as  desperate  cases, 
where  the  reward  is  contingent  on  success,  so 
often  suggest"  "But  these  oondderations," 
the  court  proceeded  to  say,  "as  well  as  a  care- 
ful examination  of  the  statute,  leave  no  doubt 
that  its  sole  purpose  was  to  protect  the  Govem- 
62  ^  »» 
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Blent  and  not  the  parties  to  the  aarignmeDt." 
These  cases  sho'w  that  the  statutes  in  question 
an  not  to  be  interpreted  accord^  to  the  literal 
acceptation  of  the  words  used.  They  show  that 
there  mar  be  assignments  or  transfers  of  claims 
■fainst  the  Oovemment — such,  for  instance,  as 
uoee  passed  upon  in  Bnein  t.  U.  8.  ftupra], 
and  in  Ooodman  r.  Niblack  [tupra]— whidt  are 
not  forbidden  by  those  statutes. 

In  the  case  before  us  no  question  arises  as  to 
the  transfer  or  assignment  of  a  claim  against 
the  Government.  The  question  is  whether 
payment  to  one,  who  has  been  authorised  to  re- 
ceive it,  bv  the  power  of  attorney  executed  be- 
fore Uie  allowance  of  the  claim  by  the  Act  of 
Oongress.was  good  as  between  the  Oovemment 
and  the  claimant,  where,  at  the  time  of  pay- 
ment, such  power  of  attorney  was  nnrevoked. 
If,  in  respect  of  transfers  or  assignments  of 
claims,  the  purpose  of  the  statute,  as  ruled  in 
Ooodtnany.  Niblaek.ya  to  protect  the  Govern- 
ment, not  the  claimant  in  his  deaUngs  with  the 
Government,  it  Is  difficult  to  perceive  upon  what 

Sound  it  could  be  held  that  the  statutory  in- 
bition  upon  powers  of  attorney  in  advance  of 
the  allowance  of  the  claim  and  the  issuing  of 
the  warrant,  can  be  used  to  compel  a  second 
pavment  after  the  amount  thereof  has  been 
paid  to  the  person  authorized  bv  the  claimant  to 
receive  it.  A  mere  power  of  attorney  given 
before  the  warrant  is  Issued— so  long,  at  least, 
as  it  is  unexecuted — may  undoubtedly  be  treat- 
ed by  the  claimant  as  absolutelv  null  and  void  in 
any  contest  between  him  ana  his  attorney  in 
fact.  And  it  may  be  so  regarded  by  the  officers 
of  the  Government  whose  duty  it  is  to  adjust  the 
claim  and  issue  a  warrant  for  its  amount  But 
if  those  officers  chose  to  malie  payment  to  the 
person  whom  the  claimant,  by  formal  power 
of  attomey,ha8  accredited  to  them  as  authorized 
to  receive  payment,  the  claimant  cannot  be  per- 
mitted to  ma^  his  own  disregard  of  the  statute 
the  basis  for  impeachingthe  settlement  had  with 
his  agent.  To  nold  otherwise  would  be  incon- 
sistent with  the  ruling  heretofore  made — and 
with  which,  upon  consideration.we  are  entirely 
satisfied — that  the  purpose  of  Congress,  by  tlw 
enactments  in  question,  was  to  protect  the  Gov- 
ernment against  frauds  upon  the  part  of  claim- 
ants and  those  who  mignt  become  interested 
with  them  in  the  proeecution  of  claims,  wheth- 
er before  Congress  or  the  several  departments. 
The  titie  of  the  Act  of  1868  suggests  this  pui^ 
pose.  It  is  to  prevent  frauds  upon  the  Treas- 
ury. An  effectual  means  to  that  end  was  to 
authorize  the  officers  of  the  Government  to  dis- 
regard any  assignment  or  transfer  of  a  claim,or 
any  power  of  attomev  to  collect  it,  unless  made 
or  executed  after  the  allowance  of  the  claim, 
the  ascertainment  of  the  amount  due  thereon, 
and  the  issuing  of  the  warrant  for  the  pay- 
ment thereof.  Other  sections  of  the  statute — 
those  forbidding  officers  of  the  Government  and 
members  of  Congress  from  prosecuting  or  be- 
coming interested  in  claims  against  the  govern- 
ment, and  those  punishing  tne  bribery  or  un- 
due influencing  of  such  officers  or  members- 
sustain  the  view  that  what  was  in  the  mind  of 
Congress  was  to  protect  the  Government  in  the 
matter  of  claims  against  it  But  if  the  pro- 
tection of  claimants  was  at  all  in  the  mind  of 
Congress  when  passing  the  Acts  of  1846  and 
18S8,  it  is  quite  certain  that  the  courts  should 
»80 


Digitized  by 


Google 


1888. 


Jackson  t.  Robt. 


44(M46 


a  general  similarity  in  diHerent  diatricts,Tai3ring 
only  according  to  the  extent  and  character  oi 
tbe  nines.  ToiBf  all  agreed  in  one  particalar, 
in  recognizing  discovery  and  appropriation  as 
the  source  of  title,  and  development  by  work- 
ing as  the  condition  of  continued  possession. 
The  first  discoverer  could  derive  no  benefit  from 
Us  discovery  unless  he  followed  it  up  by  work 
for  the  development  of  his  claim;  and  what 
tliat  work  should  be,  the  nature  and  extent  of 
it,  how  soon  it  should  commence  after  the  dis- 
coTery,  and  when  its  suspension  should  be 
deemed  an  abandonment  of  the  claim,  were 
specifically  declared. 

Hie  Act  of  Congress  of  1866,  gave  the  sanc- 
tion of  law  to  these  rules  of  miners,  so  far  as 
they  were  not  in  conflict  with  the  laws  of  the 
United  States.  14  Stat,  at  L.,  251,  ch.  262,  sec. 
1.  Subsequent  legislation  specified  with  great- 
er particularity  the  modes  of  location  and  ap- 
propriation and  extent  of  each  mining  claim, 
recognizing,  however,  the  essential  features  of 
the  rules  framed  by  miners,  and  among  others 
that  which  requireii  work  on  the  claim  for  its 
development  as  a  condition  of  its  continued 
ownership.  The  Act  of  1872 — and  its  provis- 
ions are  re-enacted  in  the  Revised  Statutes — de- 
clares that  on  each  claim  subsequently  located, 
until  a  patent  for  it  is  issued,  there  shall  be  an- 
nually expended  for  labor  or  improvements 
^100,  and  on  claims  previously  located  an  an- 
nual expenditure  of  $10  for  each  one  hundred 
feet  in  length  along  the  vein;  and  provides  that 
when  such  claims  are  held  in  common,  the  ex- 
penditure may  be  upon  auv  one  of  them.  And 
ft  declares  that  upon  a  failure  to  comply  with 
these  conditions  the  claim  shall  l)e  opened  for 
relocation  in  the  same  manner  as  if  no  location 
of  the  same  had  ever  been  made,  provided  the 
original  locators,  their  assigns  or  representa- 
tives, have  not  resumed  work  upon  it  after  fail- 
ure and  before  relocation.  17  Stat,  at  L.,  98, 
ch.  162,  sec.  6. 

The  Act  also  points  out  various  steps  which 
must  be  followed  by  a  party  who  seeks  to  ob- 
tain a  patent  for  his  mining  claim.  Among  oth- 
er things  he  must  file  an  application  in  the  prop- 
er lona-olBce  under  oath,  showing  a  compli- 
ance with  the  law,  together  with  a  plat  and  the 
field  notes  of  his  claim  or  claims  made  imder 
the  direction  of  the  Surveyor-Gleneral  of  the 
United  States,  showing  its  or  their  boundaries. 
He  must  also  at  the  time,  or  within  sixty  days 
thereafter,  file  with  the  register  a  certificate  of 
the  Surveyor-General  that  |500  worth  of  labor 
has  been  expended,  or  improvements  to  that 
amount  have  lieen  made  upon  the  claim  by  him- 
self or  grantors.  If  within  sixty  days  thereafter 
an  adverse  claim  is  filed,  accompanied  by  the 
oath  of  the  party  making  it,8howing  its  nature, 
boundaries  and  extent,  proc^dings  are  to  be 
stayed  until  the  controversy  has  been  settled  by 
the  decision  of  a  court  of  competent  jurisdic- 
tion, or  the  adverse  claim  is  waived.  And  it  is 
made  tiie  duty  of  the  adverse  claimant,  within 
thirty  days  afterwards,  to  commence  legal  pro- 
ceedings to  determine  the  question  of  the  right 
of  possession. 

In  this  case  it  appears  that  the  defendants 
claimed  the  premises  in  controversy  as  their 
miningground,  and  made  application  for  a pa- 
tenL  The  premises  are  situated  on  Blue  River, 
in  the  County  of  Summit,  in  the  State  of  Colo- 
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rado,  and  embrace  twenty-three  acres  and  forty- 
eight  hundredths  of  an  acre.  The  plaintiff  as- 
serted an  adverse  right  to  them  as  part  of  what 
is  called  in  the  record  "The  Thomas  Klak 
Claim,"  and  brought  the  present  action  to  de- 
termine his  right  of  possession.  In  his  com- 
plaint, he  alleges  that  on  the  9th  of  August,  1876, 
he  was  the  owner  of  the  Klak  daim,  and  ever 
since  has  been  such  owner  and  entitled  to  its 
possession;  that  he  worked  the  same  as  a  placer 
mining  claim  in  connection  with  other  claims 
adjacent  and  contiguous  to  it;  that  the  defend- 
ants some  time  in  1880  entered  upon  a  part 
of  said  claim,  that  portion  now  in  controversy, 
and  have  ever  since  wrongfully  vrithheld  its 
possession  from  him.  He  avers  that  the  prem- 
ises are  worth  $50,000;  that  the  action  is  brought 
In  support  of  his  adverse  claim;  and  he  asks 
judgment  for  possession  of  the  {premises. 

The  defendants,  besides  denying  the  allega- 
gations  of  the  plaintiff,  set  up  a  right  to  a  jK>r- 
tion  of  the  premises  by  location  and  occupation 
under  the  mining  rules  of  the  district,  and  to 
the  remainder  by  purchase  from  the  original  lo- 
cators. 

On  the  trial,  the  plaintiff  produced  and  gave 
In  evidence  a  certificate  of  location  of  the  Klak 
claim  made  by  his  grantors  in  1869,  and  also 
showed  that  they  were  owners  of  claims  in  what 
is  called  Lomax  Gulch,  adjoining  and  contigu- 
ous to  the  Klak  claim,  and  began  to  work  such 
adjoining  claims  in  1872,  and  continued  the 
work  until  and  during  1880;  that  in  prosecute 
ing  the  work  they  used  a  flume  which  extend- 
ed over  the  premises  in  controversy  a  distance 
of  one  hundred  and  fifty  feet,  by  means  of  which 
the  tailings  from  the  Iximax  giilch,  that  is,  the 
waste  material,  were  carried  and  deposited  on 
the  premises,  so  tliat  at  the  end  they  covered  a 
greater  portion  of  them;  more  than  one  third 
fliereof .  -From  them  the  plaintiff  traced  his  tiUe. 
"With  the  exception  of  the  extension  of  the 
flume  over  the  premises,  and  their  use  as  a  place 
of  deposit  for  the  wnste  material  from  the  ad- 
joining claims,  it  was  not  shown  that  either  he 
or  his  grantors  ever  did  any  work  upon  them, 
or  ever  had  possession  of  them.  He  insisted, 
however,  that  this  extension  of  the  flume  wd 
use  of  the  premises  were  sufficient  to  give  him 
the  right  of  possession  under  that  clause  of  the 
statute  which  provides  that  where  several  min- 
ing claims  are  held  in  common  the  labor  or  ex- 
penditure required  may  be  made  on  any  one  of 
them.  The  court  below  held,  and  so  instructed 
the  jury,  that  these  facts  were  insuflicient  to 
establish  any  possession  or  right  of  possession 
in  him,  and  that  therefore  he  was  not  entiUed 
to  a  verdict. 

The  defendants  proved  the  location  in  July, 
1880,  of  a  portion  of  the  premises  in  contro- 
versy, then  vacant  and  unoccupied,  and  a  pur- 
chase of  the  remainder  from  previous  locators; 
but  they  gave  no  evidence  that  any  work  on  the 
claim  was  done  by  themselves  or  their  grantors; 
and  the  court  held  that  they  had  not  established 
a  title  for  the  consideration  of  the  jury,  who 
were  directed  so  to  find.  The  iury  brought  in 
a  verdict  that  neither  party  haa  proven  titie  to 
the  property.  The  effect  of  this  verdict  was  to 
leave  the  defendants,  who  had  applied  for  a  pa- 
tent, without  any  right  to  it,  so  far  as  the  prem- 
ises in  controvert  were  concerned,  and  to  leave 
tbe  plaintiff  in  no  better  situation. 
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The  contention  of  the  plaintiff  was  made  up- 
on a  singular  misapprehension  of  the  meaning 
of  the  Act  of  Congress,  where  the  work  or  ex- 
penditure on  one  of  several  claims  held  in  com- 
mon is  allowed,  in  place  of  the  required  ex- 
penditure on  the  claims  separately.  In  such  case 
the  work  or  expenditure  must  be  for  the  pur- 
pose of  developing  all  the  claims.  It  does  not 
mean  that  all  the  expenditure  upon  one  claim 
— which  has  no  reference  to  the  development  of 
the  otners — will  answer.  As  was  said  m  Smelting 
Co.y.  Kemp:  "Labor  and  improvements,  within 
the  meaning  of  the  statute,  are  deemed  to  have 
been  had  on  a  mining  claim,  whether  it  consists 
of  one  location  or  several  when  the  labor  is  per- 
formed, or  the  improvements  are  made  for  its 
development,  that  is  to  facilitate  the  extraction 
of  the  metals  it  may  contain,  though  in  fact 
such  labor  and  improvements  may  be  on  ground 
which  originally  constituted  only  one  of  the  lo- 
cations, as  in  sinking  a  shaft,  or  be  at  a  distance 
from  the  claim  itsen,  as  where  the  labor  is  per- 
formed for  the  turning  of  a  stream  or  the  intro- 
duction of  water,  or  where  the  improvement 
consists  of  the  construction  of  a  flume  to  carry 
off  the  debrii  or  waste  material."  104  U.  S., 
655  [XXVI. ,  881]. 

It  often  happens  that  for  the  development  of 
a  mine  upon  which  several  claims  have  been  lo- 
cated, expenditures  are  required  exceeding  the 
value  of  a  single  claim,  and  yet  without  such 
expenditures  the  claim  could  not  be  successful- 
ly worked.  In  such  cases  it  has  always  been 
the  practice  for  the  owners  of  different  locations 
to  combine  and  to  work  them  as  one  general 
claim;  and  expenditures  which  may  be  neces- 
sary for  the  development  of  all  the  claims  may 
then  be  made  on  one  of  them.  The  law  does 
not  apply  to  cases  where  several  claims  are  held 
in  common,  and  all  the  expenditures  made  are 
for  the  development  of  one  of  them  without  ref- 
erence to  the  development  of  the  others.  In  oth- 
er words:  the  law  permits  a  general  system  to  be 
adopted  for  adjoining  claims  held  in  common, 
and  in  such  case  the  expenditures  required  may 
be  made,  or  the  labor  be  performed  upon  any 
one  of  them. 

The  langiiage  as  to  the  construction  of  a  flume 
to  carry  on  the  debrit  or  waste  material  at  the 
conclusion  of  the  citation  above,  has  reference 
to  such  a  structure  as  may  be  used  to  carry  off 
the  common  debris  of  several  claims,  not  to  a 
flume  used  merely  to  remove  the  debris  of  one 
claim.  Here  no  work  was  done  for  the  general 
Improvement  of  all  the  claims.  The  deposit  of 
tte  debris  from  the  Lomax  gulch  on  the  prem- 
ises in  controversy,  so  far  from  tending  to  de- 
velop them,  imposed  obstacles  in  the  way  of 
their  development,  by  covering  them  up  with 
refuse  matter. 

There  having  been  no  work  done  by  either 
claimant,  plaintiff  or  defendants,  on  the  prem- 
ises in  controversy,  the  court  properly  instruct- 
ed the  jury  to  find  against  both. 

Judgment  affirmed. 
True  copy.    Test: 

James  H.  McKenney,  Clerk,  Sup.  Court,  U.  S. 
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indoned,  or  interest  on  them  as  it  fell  due.  In 
addition  to  diis  the  Company  executed  and  de- 
Uverod  to  the  QoyemOT,  on  the  23d  of  June, 
1870,  a  written  mortgage  conflrming  the  lien 
created  by  the  statute,  which  was  duly  acknowl- 
edged and  recorded. 

October  27, 1870,  the  Legislature,  by  an  Act 
amending  the  Act  of  Decembers,  1866,  author- 
ized the  Ooremor  to  indorse  an  additional 
$8,000  per  mile  of  the  bonds  of  the  Company, 
which  was  done,  and  of  this  series  of  bonds  the 
complainant  became  the  holder  and  owner  of 
nineteen  for  $1,000  each. 

It  is  then  alleged  that  on  July  1, 1878,  the 
Company  failed  to  pay  its  interest  coupons  upon 
boUi  th^  sets  of  indorsed  bonds,  and  that  in  a 
few  days  thermfter  the  GoTemor,  under  the 
power  vested  in  him  by  the  Act  of  1866,  took 
possession  of  the  road  and  the  property  of  the 
Company  and  placed  them  in  the  hands  of  Flew- 
ellen  as  receiver;  and  that  on  the  first  Tuesday 
in  June,  1876,  he  sold  said  road  to  the  State  of 
Oeorgia  for  the  sum  of  $1,000,000,  and  made  a 
cmiTeyance  of  it  to  the  State  accordinglr,  a 
copy  of  which  is  filed  as  an  exhibit  to  the  bill. 
It  Is  also  idleged  that  the  State  of  Oeorgia  has 
taken  up  since  that  time  the  entire  issue  of 
$1,950,000,  giving  her  own  bonds  ta  place  of 
the  bonds  which  She  had  so  indorsed. 

The  bill  assails  this  transaction  because  the 
Governor,  in  advertising  the  sale,  gave  notice 
that  he  would  accept  in  payment  for  bids  bonds 
of  the  State  at  par.  or  bonds  of  the  first  series  of 
$1,950,000  at  their  market  value,  or  cash,  and 
would  not  receive  any  of  the  second  series  of 
$<IOO,000  in  payment.  Also  because  the  sale 
was  made  improvidently,  at  a  bad  time,  as  the 
Governor  was  informed  by  his  agent,FleweUen, 
and  because  theOovemor  was  not  authorized  to 
bid  for  tiie  property,  and  the  State  had  no  con- 
stitutional power  to  make  the  purchase. 

And  it  is  further  alleged  that  if  the  sale  is  not 
absolutely  void,  it  is  voidable,  because  under 
the  statutory  and  executed  mortgages  the  State 
is  tmslee  of  the  proxierty  mortgaged  for  the 
benefit  of  the  bondholders,  and  her  purchase 
can  be  set  aside  bv  the  l>eneficiaries  under  the 
trust  when  they  elect  to  do  so.  The  bill  insists 
that  by  the  taking  up  and  payment  of  the  first 
series  of  indorsed  bonds  their  lien  on  the  prop- 
ertv  is  extinguished,  and  that  of  the  second 
aenes  is  now  oecome  paramount,  .and  this  suit 
fe  bnnight  to  foreclose  that  mor^i^  lien. 

And  tf  the  court  shall  be  of  opmfon  that  the 
aale  was  valid,  then  the  biU  insists  that  the  hold- 
ers of  the  second  series  were  entitled  to  be  paid 
pro  rata  under  that  sale,  and  that  when  the  Leg- 
ulatuie  of  Georgia  appropriates  any  money  to 
pay  the  bonds  which  It  ^ve  in  exchange  for 
|l  ,950,000  of  the  indorsed  railroad  bonds,  the 
amount  so  appropriated  should  be  divided  pro 
rata  lietween  tiiese  bonds  and  the  $600,000  of 
the  second  series  of  indorsed  bonds. 

The  prayer  of  the  bill  is  for  the  appointment 
of  »  receiver,  to  whom  all  the  property  of  the 
Company  shall  be  delivered;  that  the  mortgage 
be  forecfoaed  and  the  proceeds  applied  to  pay- 
ment of  the  bonds  of  the  seomtd  series  so  far  as 
necessary  for  that  purpose. 

Or,  if  the  court  shall  be  of  opinion  that  the 
■ale  was  valid,  that  Renf roe  be  enjoined  from 
paying  the  coupons  of  interest  on  the  state 
Dcmds  exchanged  for  the  first  series  of  bonds, 
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and  that  the  holders  thereof  be  made  parties  to 
the  suit,  and  be  compelled  to  account  to  the 
holders  of  the  $600,000  series  of  bonds  for  their 
pro  rata  share  of  said  exchanged  bonds ;  and 
the  Ull  prays  that  Colquitt,  the  Governor,  and 
Renfroe,  the  Treasurer,  and  the  throe  directors 
of  the  Company  be  compelled  by  subpoena  to 
appear  and  answer  it  and  certain  interrogatories 
in  It,  and  produce  certain  papers;  and  that  Ren- 
froe be  enjoined  from  paying  the  coupons  on 
the  state  bonds  exchanged  for  the  indorsed 
bonds,  and  that  the  State  of  Georgia  may  come 
in  and  make  herself  a  party  defendant  to  this 
bill  if  she  should  wish  to  do  so;  and  there  is  a 
pr^er  for  general  relief. 

To  this  bill  there  was  filed  by  Flewellen, 
Lofton  and  Jones,  the  directors,  a  demurrer 
and  plea,  as  it  is  called.  The  plea  is  to  the  ef- 
fect that  they  have  no  interest  in  the  road  other- 
wise than  as  agents  of  the  State  of  Georgia,  for 
which  they  hold  and  control  the  Macon  and 
Brunswick  Bailroad  and  all  its  property  and 
franchises  of  every  description,  and  the  plea  and 
demurrer  both  reiv  on  the  proposition  that  the 
court  has  no  jurisaiction  of  the  case,  because  it 
cannot  proceed  without  the  State  as  a  party, 
and  that  the  court  cannot  compel  the  State  to 
become  a  party  to  the  suit. 

Renfroe,  the  Treasurer,  filed  a  similar  plea, 
and  Colquitt,  the  Govemor,filed  a  demurrer  and 
a  plea  sepan^ly. 

The  ground  of  demoner  stated  by  the  Gov- 
ernor is  that  it  is,  apparent  on  the  face  of  the  bill, 
that  the  court  cannot  take  cognizance  of  the 
matters  and  things  set  up  in  said  bill  as  against 
the  defendant,  because  it  appears  that  he  has  no 
personal  interest  in  the  same,  but  that  it  is  an 
attempt  to  make  the  State  of  Georgia  a  party  to 
the  suit  through  the  defendant  as  Governor,  so 
as  to  bind  the  State  by  the  judgment  and  decis- 
ion of  the  court  in  the  case. 

On  this  demurrer  of  Colquitt  and  the  joint  de- 
murrer of  the  three  trustees,  the  case  wasdecided 
and  the  bill  dismissed. 

Mr.  Justice  Woods,  in  dismissing  it,  said: 
"The  bill  is  to  all  intents  and  purposes  a  suit 
against  the  State.  It  is  mainlv  her  property, 
and  not  that  of  Alfred  H.  Colquitt  or  J.  W. 
Renfroe  that  is  to  be  affebted  by  the  decree  of 
this  court.  It  is  the  titie  of  the  State  that  is  as- 
sailed. The  attack  is  not  made  against  the 
State  directly,  but  through  her  officers.  This 
indirect  way  of  making  the  State  a  {wrty  is  just 
as  open  to  objection  as  if  the  State  h»d  been 
named  as  a  defendant."    8  Woods,  436. 

The  failure  of  several  of  the  States  of  the 
Union  to  pay  the  debts  which  they  have  con- 
tracted and  to  discharge  other  obligatiohs  of  a 
contract  character,  when  taken  in  connection 
with  the  acknowledged  principle  th.it  no  State 
can  be  sued  in  the  ordinary  courts  as  a  defend- 
ant except  by  her  own  consent,  has  led,  in  re- 
cent times,  to  numerous  eiforta  to  compel  the 
performance  of  their  obligations  by  judicial 
proceedings  to  which  the  State  is  not  n  party. 

These  suits  have  generally  been  institnted  in 
the  Circuit  Courts  (U  the  United  States,  or  have 
been  removed  into  them  from  the  state  courts. 

The  original  jurisdiction  of  this  court  has  also 
been  invoked  in  the  recent  cases  of  N.  H.  v.  La. 
and  N.  T.  v.  Samt  [ante,  6&\.  These  latter 
suits  were  based  on  the  proposition  that  the  con- 
stitutional provision  that  States  might  sue  each  : 
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other  in  this  court  would  enable  a  State  whoee 
citizens  were  owners  of  obligations  of  another 
State  to  take  a  transfer  of  those  obligations  to 
herself  and  sue  the  defaulting  State  in  the  court 
The  doctrine  was  overruled  in  those  cases  at  the 
last  term  by  the  unanimous  opinion  of  the  court 

In  the  suits  which  have  been  instituted  in  the 
circuit  courts  the  effort  lias  been,  while  acknowl- 
edging the  incapacity  of  those  courts  to  assume 
junscuction  of  a  State  as  a  party,  to  proceed  in 
such  a  manner  against  the  officers  or  agents  of 
the  State  Oovemment.or  against  property  of  the 
State  in  their  hands,  tiiat  relief  can  be  haa  with- 
out making  the  State  a  party. 

The  same  principle  of  exemption  from  liabili- 
ty to  suit  as  applied  to  the  Qovemment  of  the 
United  States,  nas  led  to  like  efforts  to  enforce 
rights  against  the  goTemmentin  a  similar  man- 
ner. And  it  must  be  confessed  that,  in  regard 
to  both  classes  of  cases,  the  questions  raised 
have  rarely  been  free  from  difficulty,  and  the 
Judges  of  this  court  have  not  always  been  able 
to  agree  in  r^ard  to  them.  Kor  is  it  an  easy 
matter  to  reconcile  all  the  decisions  of  the  court 
in  this  clsss  of  cases. 

While  no  attempt  will  be  made  here  to  do 
this,  it  may  not  be  amiss  to  try  to  deduce  from 
them  some  general  principles,  sufficient  to  de- 
cide the  case  before  us. 

It  may  be  accepted  as  a  point  of  departure 
unquestioned,  tbat  neither  a  State  nor  the  Unit- 
ed States  can  be  sued  as  defendant  in  any  court 
in  this  country  without  their  consent,  except  in 
the  limited  class  of  cases  in  which  a  State  may 
be  made  a  i>arty  in  the  Supreme  Court  of  the 
United  States  by  virtue  of  the  original  jurisdic- 
tion conferred  on  that  court  by  the  Constitution. 

This  principle  is  conceded  in  all  the  cases, 
and  whenever  it  can  be  clearly  seen  that  the 
State  is  an  indispensable  party  to  enable  the 
court,  according  to  the  rules  which  govern  its 
procedure,  to  grant  ^e  relief  sought,lt  will  re- 
fuse to  take  jurisdiction.  But  in  the  desire  to 
do  that  justice,  which  in  many  cases  the  courts 
can  see  will  be  defeated  by  an  unwarranted  ex- 
tension of  this  principle,  thev  have  in  some  in- 
stances gone  a  long  way  in  holding  the  State  not 
to  be  a  necessary  party,  though  some  interest  of 
hers  may  be  more  or  less  Effected  by  the  de- 
cision. In  many  of  these  cases  the  action  of 
the  court  has  been  based  upon  principles  whoee 
soundness  cannot  be  disputed.  A  reference  to 
a  few  of  them  may  enlighten  us  in  regard  to  the 
case  now  under  consideration: 

1.  It  has  been  held  in  a  class  of  cases  where 
property  of  the  State,  or  property  in  which  the 
State  has  an  interest,  comes  before  the  court  and 
under  its  control,  in  the  regular  course  of  ju- 
dicial adpiinistration,  without  being  forcibly 
taken  from  the  possession  of  the  government, 
the  court  will  proceed  to  discharge  its  duty  in 
regard  to  that  property.  And  the  State,  if  it 
choose  to  come  in  as  plaintiff,  as  in  prize  cases, 
or  to  intervene  in  other  cases  when  she  may 
have  a  lien  or  other  claim  on  Uie  property,  wiU 
be  permitted  to  do  so,  but  subject  to  the  rule 
that  her  rights  will  receive  the  same  considera- 
tion as  any  other  party  interested  in  the  matter, 
and  be  subjected  in  like  maimer  to  the  judgment 
of  the  court  Of  this  class  are  the  cases  of  T/te 
Binm.  7  Wall,  157  [74  U.  S.,  XIX.,  ISlt;  Tlie 
Dam*.  10  Wall,  30  [77  U.  8.,  XIX.,  8771;  and 
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and  delivering  patents  for  the  sections  to  which 
the  company  had  an  undoubted  vested  right. 
The  circuit  court  enjoined  them  from  doing 
this  by  its  decree,  -wmch  was  affirmed  in  this 
court. 

</tu^«  Hunt  did  not  sit  in  the  case.and  Jnttiee 
Davis  and  Chief  JusHee  Chase  dissented,  on 
the  ground  that  it  was,  in  effect,  a  suit  agednst 
the  State.  Though  there  are  some  expressions 
in  the  oirinion  which  are  unfavorably  criticised 
in  the  opinions  of  both  the  majority  and  minori- 
ty of  ttiis  court  in  the  recent  case  of  £71  8.  v. 
Lee,  the  action  of  the  court  has  not  been  over- 
ruled. 

But  it  is  clear  that  in  enjoining  the  Governor 
of  the  State  in  the  performance  of  one  of  his  ex- 
ecutive functions,  the  case  goes  to  the  verge  of 
sound  doctrine,  if  not  beyond  it,  and  that  the 
principle  should  be  extended  no  further.  Nor, 
was  there  in  that  case  any  affirmative  relief 
granted  by  ordering  the  Governor  and  land 
commissioner  to  perform  any  act  towards  per- 
fecting ^e  title  of  the  company. 

The  case  of  the  Board  of  Ltguidation  v.  Me- 
Comb  is  to  the  same  effect.  The  Board  of  Liq- 
uidation was  charged  by  the  Statute  of  Louisi- 
ana with  certain  duties  m  regard  to  issuing  new 
bonds  of  the  State  in  place  of  old  ones  which 
might  be  surrendered  for  exchange  by  the  hold- 
ers of  the  latter.  The  amount  of  new  bonds  to 
be  issued  was  limited  by  a  constitutional  pro- 
vision. McComb,  the  owner  of  some  of  the 
new  bonds  already  issued,  filed  his  bill  to  re- 
strain the  board  from  issuinj;  that  class  of  bonds 
in  exchange  for  a  class  of  mdebtedness  not  in- 
cluded within  the  purview  of  the  statute,  on 
the  ground  that  his  own  bonds  would  thereby 
be  rendered  less  valuable.  This  court  affirmed 
tiie  decree  of  the  circuit  court  enjoining  the 
board  from  exceeding  its  power  in  taking  up  by 
tbe  new  issue  a  class  of  state  indebtedness  not 
within  the  provisions  of  the  law  on  that  sub- 
ject.   83  XL  8.,  581  [XXin.,  628]. 

In  the  opinion  in  that  case  the  language  used 
by  Mr.  Juetiee  Bradley  well  and  teraefy  thus 
expresses  the  rule  and  its  limitations: 

"  Tbe  objections  to  proceeding  against  state 
ofSceis  by  Tnandamut  or  injunction  are:  first, 
tiiat  it  is  m  effect  proceeding  against  the  State 
itself;  and,  second,  that  it  interferes  with  the 
tbe  official  discretion  vested  in  the  officers.  It 
ia  conceded  that  neither  of  these  can  be  done. 
A  State,  without  its  consent,  cannot  be  sued  as 
an  individual;  and  a  court  cannot  substitute  its 
own  discretion  for  that  of  executive  officers,  in 
matters  belonging  to  the  proper  jurisdiction  of 
tbe  latter,  mt  it  has  been  settled  that  where 
a  plain  official  duty  requiring  no  exercise  of 
discretion  is  to  be  performed,  and  performance 
ia  refused,  any  person  who  wUl  sustain  a  per- 
sonal injury  by  such  refusal,  may  have  a  man- 
damue  to  compel  performance;  HoA  when  such 
duty  is  threatened  to  be  violated  by  some  posi- 
tive official  act,  any  person  who  will  sustain 
personal  injury  thereby,  for  which  adequate 
compensation  cannot  be  had  at  law,  may  have 
an  injunction  to  prevent  it." 

It  is  bcdieved  mat  this  is  as  far  as  this  court 
baa  gone  in  g^ranting  relief  in  this  class  of  cases. 

The  case  of  Oebome  v.  Bank,  9  Wheat.,  788, 
often  referred  to,  was  upon  this  principle,  and 
goes  no  further;  for,  in  that  case,  a  prelim- 
baary  injunction  of  the  court  forbidding  the 
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state  officer  from  placing  the  money  of  the 
bank,  which  he  had  seizM,  in  tbe  Treasury  of 
the  State,  having  been  disregarded,  the  final  d^ 
cree  corrected  wis  violation  of  the  injunction^ 
by  requiring  the  restoration  of  the  money  thus 
removed.  See,  Louitiana  v.  Jvmd  [anfe,448]. 

On  the  other  hand,  in  the  cases  of  Louitiana 
v.Jumel  and  SUioU\.  Wilti,  decided  at  the  last 
Term,  very  ably  argued  and  very  fully  consid- 
ered, the  court  declined  to  go  any  further. 

In  the  first  of  these  cases  the  owners  of  the 
new  bonds  issued  by  the  Board  of  Liquidation 
mentioned  in  JfeUomVi  due,  above  cited 
brought  their  bill  in  equity,  tn  the  Circuit  Court 
of  the  United  States,  to  compel  the  Auditor  of 
State  and  the  Treasurer  of  the  State  to  my,out 
of  the  Treasury  of  the  State,  the  over-due  in- 
terest coupons  on  their  bonds,  and  to  enjoin 
them  from  paying  any  part  of  the  taxes  collected 
for  that  purpose  for  the  ordinary  expenses  of 
the  government.  They  at  the  same  time  applied 
to  me  state  court  for  a  writ  of  mandamui  to 
the  same  officers,  which  suit  was  removed  into 
the  Circuit  Court  of  the  United  States.  In  this 
they  asked  that  these  officers  be  commanded  to 
pay,  out  of  the  moneys  in  the  Treasury,  the  taxes 
which  they  maintained  had  been  assemed  for  tbe 
purpose  of  paying  the  interest  on  their  bonds, 
and  to  pav  sncn  sums  as  hdd  already  been  divert- 
ed from  that  purpose  to  others  by  the  officers  of 
the  government. 

The  circuit  court  refused  the  relief  asked  in 
each  case,  and  this  court  affirmed  the  judgment 
of  that  court. 

The  short  statement  of  the  reason  for  this 
judgment  is,  that  as  the  State  cotild  not  be  sued 
or  made  a  party  to  such  proceeding,  there  was 
no  jurisdiction  in  the  circuit  court,  either  by 
mandamut  at  law,  or  Irf  a  decree  in  chancery, 
to  take  charge  of  the  Treasury  of  the  State, 
and  seizing  the  hands  of  the  Auditor  and  Treas- 
urer, to  nuke  distribution  of  the  funds  found 
in  the  Treastuy  in  the  manner  which  t^e  court 
might  think  just 

The  Cki^JveUee  said:  "The  Treasurer  of 
the  State  is  the  keeper  of  the  money  collected 
from  this  tax,  just  as  he  is  the  keeper  of  otbier 
public  moneys.  The  taxes  were  collected  \sv 
the  tax  collectors  and  paid  over  to  him,  that  u 
to  say,  into  the  State  Treast^,  just  as  other 
taxes  were  when  collected.  He  is  no  more  a 
trustee  of  these  moneys  than  be  is  of  all  other 
public  moneys.  He  holds  them  only  as  agent 
of  the  State.  If  there  is  any  trust  the  State  is 
the  trustee,  and  unless  the  State  can  be  sued  the 
trustee  cannot  be  enjoined.  The  officers  owe 
duty  to  the  State  alone,  and  have  no  contract 
relf&ons  with  the  bondholders.  They  can  only 
act  as  the  State  directs  them  to  act  and  hold  as 
Uie  State  allows  them  to  hold.  It  was  never 
agreed  that  their  relations  with  the  bondhold- 
ers should  be  other  than  as  officers  of  the  State 
or  that  they  should  have  any  control  over  this 
fund  except  to  keep  it  like  other  funds  in  the 
Treasury,  and  pay  it  out  according  to  law. 
They  can  be  moved  through  the  State,  but  not 
the  State  through  them." 

We  think  the  foregoing  cases  mark,  with  rea- 
sonable precision,  the  limit  of  the  power  of  the 
courtK  in  cases  affecting  the  rights  of  tiie  State 
or  Federal  Oovemments  in  suits  to  which  the(y 
are  not  voluntary  parties. 

In  actions  at  law,  of  which mandamMtiaaaB, 

99S 


Digitized  by 


Google 


446-468 


StipnsicB  Corner  of  thb  Ukited  States. 


Oct.  Tkbm. 


where  an  individual  ia  sued,  as  for  injuries  to 
person  or  to  propertj.real  or  personal  or  in  re- 
gard to  a  duty  which  he  is  personally  bound  to 
perform,  the  gOTemmentdoes  not  stand  behind 
him  to  defend  him.  If  he  has  the  authority  of 
law  to  sustain  him  in  what  he  has  done,  like  any 
other  defendant  lie  must  show  it  to  the  court  and 
abide  the  result  In  either  case  the  Btate  is  not 
bound  by  the  Judgpooent  of  the  court,  and  gen- 
erally its  rights  remain  unafTected.  It  is  no  an- 
swer for  the  defendant  to  say:  I  am  an  officer 
of  the  Kovemment  and  acted  under  its  author- 
ity; umess  he  shows  the  sufficiency  of  that  au- 
thority. 

Courts  of  equity  proceed  upon  different  prin- 
ciples in  reganl  to  parties.  As  was  saidin  Biir- 
nej/T.  BalUmmifi  WalL,  280  [78  U.  8.,XVni., 
82$],  there  are  persons  who  are  merely  formal 
parties  without  real  interest,  and  there  are  those 
who  have  an  interest  in  the  suit,  but  which  will 
Dot  be  injured  by  the  relief  sought,  and  there 
are  those  whose  interest  in  the  subject-matter 
of  the  suit  renders  them  indispensable  as  parties 
to  it.  Of  this  latter  class  uie  court  said,  in 
Skitld$v.  Banvu),  17How.,  180 [68 D.  8.,  XV., 
1S8);  "They  are  perscms  who  not  only  have  an 
interest  in  the  controversy,  but  an  interest  of 
such  a  nature  that  a  final  (lecree  cannot  be  made 
without  affecting  that  interest  or  leaving  the 
controversy  in.  such  a  condition  that  its  final 
disiweition  may  be  wholly  inconsistent  with 
equity  and  good  conscience." 

"  In  such  cases,"  says  the  court  tn  Barney  v. 
Baltimore,  "the  court  refuses  to  entertain  the 
suit  when  these  parties  cannot  be  subjected  to 
its  jurisdiction." 

In  the  case  now  under  consideration  the  State 
of  Georgia  is  an  indispensable  par^.  It  is,  in 
fact,  the  only  proper  defendant  in  the  case.  Ko 
one  sued  has  any  personal  interest  in  the  mat- 
ter or  any  official  authority  to  grant  the  relief 
asked. 

No  foreclosure  suit  can  be  sustdned  without 
the  State;  because  she  has  the  legal  title  to  the 

Sroperty,  and  a  purcbsser  under  a  foreclosure 
ecree  would  get  no  title  in  the  absence  of  the 
State.  The  State  is  in  the  actual  possession  of 
the  proper^,  and  the  court  can  deliver  no  pos- 
session to  ue  purchaser.  The  entire  interest, 
adverse  to  plsmtiff,  in  this  suit,  is  the  interest 
of  the  State  of  Greorgia  in  the  property,of  which 
she  has  both  the  title  and  possesion. 

On  the  hypothesis  that  the  foreclosure  by 
the  Governor  was  valid,  the  trust  asserted  by 
plaintiff  is  vested  in  the  Btate  as  trustee,  and 
not  in  any  of  the  officers  sued. 

No  money  decree  can  be  rendered  against  the 
Slate,  nor  wainst  its  officers,  nor  any  decree 
against  the  treasurer,  as  settled  in  £o«Muina  v. 
Jumel. 

If  any  branch  of  .the  State  Government  has 
power  to  give  plaintiff  relief  it  is  the  legislative. 
Why  is  it  not  sued  as  a  body,  or  its  members  l^ 
iHtmdamiu$  to  compel  them  to  provide  means 
to  pay  the  State's  indorsement? 

The  absurditv  of  this  proposition  shows  the 
impossibilitv  of  compelhng  a  State  to  pay  its 
debts  by  juaicial  process. 

I9ie  deeree  (tf  the  Oireuit  CourtU  qfflrmed. 

Artie  copy.   Teste 

James  H.  iioKetmey,  Cicrk,  Sup.  Oourt,  U.  S. 


Mr.  JruUee  '^n^'^n".  with  whom  ooncamid 
Mr.  Jvttiee  Field,  dissenting: 

The  bill  in.  this  suit  was  nled  \sy  Cunninc- 
ham,  a  citizen  of  Virginia,  in  behalf  of  himataf 
and  all  holders  of  the  second  series  of  the  bonds 
of  the  Maoon  and  Brunswick  Bailroad  Com- 
pany .indorsed  by  the  State  of  Georgia,  who  may 
choose  to  be  mside  parties  to  the  smt  and  shan 
the  expenses  thereof. 

The  defendants  are:  the  Macon  and  Bnias- 
wick  Railroad  Company,  a  Corporation  ef 
Georgia;  Edward  A.  Flewellyn,  W.  A.  Lofton 
and  Ge(nge  S.  Jones,  citizens  of  Georgia,  and 
styling  themselves  "Directors  of  the  Mmob  and 
Brunswick  Railroad;"J.  W.Renfroe,  Treasurer, 
and  Alfred  H.  Colmittt,  Governor  of  the  StiUe 
of  Georgia,  both  citizens  of  that  State;  the  Ffaat 
National  Bank  of  Macon,  a  oorporaticm  created 
under  the  laws  of  the  United  States  and  kicated 
at  Macon,  Georgia,  and  John  H.  James,  a  citi- 
zen of  Georgia. 

The  suit  relates  to  the  Macon  and  Bnmswick 
Railroad.of  which  Flewellyn, LoAon  and  JoBOL 
as  directors  aforesaid,  are  in  possearion,  and 
which  they  are  managing  and  operating  iJs  en- 
tire disregard,  as  the  bill  alleges,  of  the  r^^ 
of  complunant  and  other  holdera  of  the  befrae- 
mentioned  bonds. 

But  the  suit  has  other  features  of  which  no 
notice  is  taken  in  theopinion  of  the  court  The 
bill  alleges  that  on  or  about  July  2,  1873,  the 
then  €k)vemor  of  Georgia  not  only  seized  the 
railroad  and  all  otlier  property  of  the  Company, 
but  certain  other  property  embraced  in  a  deed 
of  trust  to  one  Whittie,  whidi  was  not  covered 
by  the  statutory  and  executed  mortgages,  so  fir 
as  the  (1,960,000  series  of  indorsed  bonds  is  COB- 
cemed,  because  acquired  by  the  OompanT  after 
the  last  of  that  senes  had  been  indorsed,  with 
funds  other  than  the  proceeds  of  the  Unas,  hat 
which  wasoovered  by  the  mortgages  so  far  as 
the  $600,000  secies  is  concerned,  having  been 
bought  prior  to  the  indorsement  of  the  latter 
bonds.  The  property  covered  by  the  deed  of 
trust  to  Whittle  was,  the  bill  alleges,  transferred 
to  the  trustees  therein  named,  with  directiow 
to  dispose  of  the  same  and  with  the  proceeds  to 
redeem  certain  fare-bills  of  the  Company:  bat 
said  trust  was  never  carried  out  by  them,  be- 
cause those  fare-bills  were  fully  paid  out  of  the 
esmings  of  the  railroad. 

The  bin  charges  tiiat  the  sale  at  whid  the 
Governor  of  Georgia  purchased  the  proper^  for 
the  State  was  void: 

1.  "Because  neither  the  Lwislotore  nw  the 
Governor  liad  the  ri^t  to  exclude  the  9600,000 
series  of  indorsed  bonds  fnHn  being  used  as  so 
much  cash,  in  the  purchase  of  said  road,  at  their 
face  value;  certainly  they  were  entitled  to  be 
so  used,  in  the  event  of  the  exhaustion  of  the 
11,960,000,  which  themselves  should  have  been 
received  as  cash  at  par." 

2.  "Because  the  Governor  was  not  authorized 
to  bid  on  said  property  for  tiie  State,  and  lite 
State  had  no  constitutional  power  to  make  the 
purchase;  or,  if  said  sale  is  not  void,  it  is  cer- 
tainly voidable,  because,  under  the  ststatoiy 
and  executed  mortgages,  the  State  is  the  trustee 
of  the  property  mort^^^  for  the  heneAt  of  the 
bondholders,  and  had  no  right  to  buy  st  her 
own  sale,  as  such  trustee,  wiuout  incurring  tits 
risk  of  having  said  sale  set  sside  at  the  iMttnce 
of  any  beneficiary  under  the  trust,  and  ;oar 
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orator  as  such  beneficiary,  elects  to  set  aside 
such  sale." 

The  suit  proceeds  in  port  upon  ttae  general 
ground  that  the  mortgages  in  question  are  mort- 
ratges  to  the  Qovemor  of  Georgia,  as  trustee  for 
tiie  bondholders,  to  secure  the  payment  of  the 
bonds  ind<»8ed  by  the  State,  and  not  mortgages 
of  indemnity  to  tlie  State  to  save  her  harmless 
against  the  liability  incurred  by  herindorsement. 
If,  bowerer,  the  court  should  be  of  opinion 
that  the  mortgages  are  for  the  indemnity  of  the 
State,  and  that  the  sale  of  the  railroad  and  pur- 
chase by  the  State  are  valid,  then  the  complain- 
ant insists  that  both  series  of  indorsed  bonds 
stand  upon  an  equal  footing,  and  that  the  sums 
paid  by  the  Treasurer  of  the  State,in  taking  up 
the  coupons  of  the  state  bonds  which  have  been 
exchanged  for  the  (1,9SO,000  series  of  the  Ma- 
con and  Brunswick  Railroad  indorsed  bonds, 
represent  a  portion  of  these  proceeds,  and  should 
be  paid  pro  rata  upon  both  series  of  bonds;  and 
that  when  the  Legislature  of  Oeorgia  appro- 
priates any  sum  for  the  principal  of  the  state 
bonds  so  exchanged,  sucn  sum  should  in  Uke 
manner  be  dividra  pro  rata  among  the  holders 
of  both  series  of  indorsed  bonds,  and  that  the 
state  bonds  so  exchanged  should  themselves  be 
treated  as  the  proceeds  of  the  sale  of  the  rail- 
rcwd,  and  dlvioed  pro  rata  amone  all  the  hold- 
ers of  both  series  of  state  indorsed  bonds. 

The  case  went  oS  in  the  court  below  on  de- 
murrers and  pleas  which  questioned  the  right  of 
complainant  to  relief  solely  upon  the  ground 
that  the  suit  was  against  tlie  State,  which  was 
not,  and  could  not  be  made,  a  party  to  the  suit. 

It  is  true,  as  stated  in  the  opinion  of  the  court, 
that  the  property  to  which  the  suit  relates  is  in 
the  actual  possession  of  some  of  the  defendants, 
who  assert  no  individual  claim  thereto,  but  are 
acting  for  and  on  behalf  of  the  State,  it  isalso 
true  uiat  the  apparent  legal  title  to  the  property 
embnsoed  bv  tlie  mortgiug;es,  other  than  such  as 
was  covered  by  the  dwd  to  Whittie,  stands  in 
the  name  of  the  State.  But  the  suit,  as  is  quite 
clear,  proceeds  upon  the  ground  that  Georgia, 
by  her  oflScers,  is  not  rightfully  in  possession, 
and  that  no  valid  title  passed  to  the  State  by 
virtue  of  the  sale  in  t^uMtion.  The  issue  is  dis- 
tiuctly  made  by  the  bill,  that  the  Governor  was 
not  authorized  to  bid  in  the  property,  and  that 
the  State  had  no  constitutional  power  to  make 
the  purchase.  But  the  court  declines  or  f^ls  to 
consider  or  pass  upon  these  questions.  If  the 
court  had  found  that  ttie  sale  under  which  the 
State  claimed  was  valid,  and  that  the  Governor 
bad  legal  authority  to  make  the  purchase  in 
virtue  of  which  the  oflScers  of  tlie  State  claim 
to  be  rightfullv  in  possession  in  her  behalf;  or 
bad  it  teen  adjudged  that  Uie  complainant  and 
those  united  in  interest  with  him  had  no  lien  or 
claim  upon  the  proper^,  I  should  not,  perhaps, 
have  expressed  any  dissent,  however  much  I 
may  have  differed  with  m  v  brethren  upon  such 
questions.  In  other  words:  if  the  State  was  as- 
certained to  be  the  lawful  owner  of  and  entitled 
to  tbe  possession  of  the  property  in  question,  I 
should  recognize  tite  legal  difficulties  in  the  way 
of  enforcing  a  lien  thereon  for  any  purpose  in 
bebalf  of  ouiers;  for  the  enforcement  of  such 
lien  would,  in  the  case  supposed,  necessarily 
disturb  the  rightful  possession  of  the  State, 
which  could  not  be  sued  against  her  will,  and 


without  whose  presence  in  the  suit  a  final  com- 
prehensive decree  could  not  be  passed. 

But  such  is  not  the  case  before  us.  The  case 
to  be  determined  ia  that  made  by  the  bill.  Its 
averments  are  admitted  by  the  demurrer  and  are 
not  controverted  by  tiie  pleas.  They  show  that 
the  property,  although  held  by  oflScers  of  the 
State,  as  her  absolute  property,  is  not  rightfully 
so  held.  It  is  this  aspect  of  the  present  decision 
which  constrains  me  to  dissent  from  the  opin- 
ion of  the  court.  If  the  citizen  asserts  a  claim 
or  lien  upon  proper^  in  the  possession  of  oflS- 
cers of  a  State,  the  doors  of  the  courts  of  jus- 
tice onaM  not  to  be  closed  a^inst  him,  because 
those  officers  a$Mrt  ownership  in  the  State.  The 
court  should  examine  the  case  so  far  as  to  de- 
termine whether  the  State's  title  rests  upon  a 
legal  foundation.  If  that  titie  is  found  to  be  in- 
siuSdent,  and  if  the  State,  claiming  its  consti- 
tutional exemption  from  suit,  refuse  to  appear 
in  the  suit  as  •  partr  of  leoord,  tiie  court  ought 
to  proceed  to  a  final  decree  as  between  the  com- 
plainant and  those  who  are  in  possession  of  the 
property,  leaving  the  State  to  assert  her  claim 
in  any  suit  she  might  bring.  This  must  be  so, 
otherwise  the  citizen  may  be  deprived  of  his 
property  and  denied  his  legal  rights,  simply  be- 
cause the  oflScers  of  a  State  take  possession  of 
and  hold  it  for  the  State. 

Such  was  the  ruling  of  this  court  in  United 
Btattiv.  Zee  [ante,  171^.  That  was  an  action 
to  recover  the  possession  of  what  was  former- 
ly known  as  the  Arlington  estate.  The  de- 
fendants held  possession  of  the  property  in  no 
other  camcity  than  as  officers  and  agents  of  the 
United  States.  The  Attorney-General  of  the 
United  States  appeared,  and  in  due  form  gave 
the  court  to  understand  that  tbe  property  in  con- 
troveiqr  was  then,  and-for  more  than  ten  years 
had  been,  held,  occupied  and  possessed  by  the 
United  States,  through  their  officers  and  agents, 
as  public  property  u>t  public  purposes,  m  the 
exercise  of  their  sovereiflfn  and  constitutional 
powers,  namely:  as  a  mihtarv  station,  and  as  a 
national  cemetery  establishea  for  the  burial  of 
deceased  soldiers  and  sailors  of  theUnion.  Upon 
these  grounds  it  was  contended  that  no  action 
could  oe  maintained  which  would  disturb  the 
control  of  those  who  were  in  possession  for  the 
United  States.  The  contention,  in  behalf  of  tbe 
government,  was  that  the  United  States  could 
not  be  sued  without  their  consent,  and  that  the 
maintenance  of  a  suit  against  their  officers  and 
agents  for  the  puipoee  oi  ousting  them  from  the 
possession  of  the  Arlington  cemetery,  would  be 
an  encroachment  upon  the  powers  Intrusted  by 
tbe  Constitution  to  the  legislative  and  executive 
departments. 

But  to  this  argument  the  response  of  this  court 
was:  that  under  the  American  system  of  gov- 
ernment the  people,  called  elsewhere  subjects, 
were  sovereign ;  that  their  "  rights,  whether 
collective  or  individual,  are  not  bound  to  give 
way  to  a  sentiment  of  loyalty  to  the  person  of 
a  monarch; "  that  "  the  citizen  l>ere  knows  no 
person,  however  near  to  those  in  power,  or  how- 
ever powerful  himself,  to  whom  he  need  yield 
tbe  rights  which  the  law  secures  to  him  when  it 
is  well  administered  ;"  that,  "when  he,  in  one 
of  the  courts  of  competent  jurisdiction,  has  es- 
tablished his  right  to  property,  there  is  no  rea- 
son why  deference  to  any  person,  natural  or  ar- 
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tiflcial,  not  even  the  United  States,  should  pre- 
vent him  from  using  the  means  which  the  law 
iriTes  him  for  the  protection  «nd  enforcement  of 
uiat  right;"  "that  no  man  in  this  country  is  so 
high  that  he  is  above  the  law;  no  ofBcer  of  the 
law  may  set  that  law  at  defiance  with  impunity; 
all  the  officers  of  the  government,  from  the  bign- 
est  to  the  lowest,  are  creatures  of  the  law,  and 
are  bound  to  obey  it. "  Upon  examination  of  the 
doctrine  that,  except  where  Congress  has  pro- 
vided, the  United  States  cannot  be  sued,  we  held 
that  it  had  no  application  to  officers  and  agents 
of  the  United  States,  who,  holding  poesession  of 
property  for  public  uses,  are  sued  therefor  by  a 
person  claiming  to  be  tlra  owner  thereof  or  en- 
tided  thereto;  but  the  lawfulness  of  that  posses- 
sion and  the  right  or  title  of  the  United  States 
to  the  property  may,  by  a  conrt  of  competent 
Juri8diction,be  the  subject-matter  of  theinqniry, 
and  adjudged  accordingly. 
In  the  case  just  cited,  we  quoted,  with  ap- 

groval,  the  language  of  Chief  Jtutiet  Marshall, 
1  United  Staiei  v.  Pettn,  6  Cranch,  116,  where, 
speaking  for  the  court,he  said  that  "It  certainly 
can  never  be  alleged  tiiat  a  mere  suggestion  of 
title  in  a  State  to  property  in  possession  of  an 
individual  must  arrest  the  proceedings  of  the 
court,  and  prevent  them  looking  into  the  sug- 
gestion and  examining  the  validly  of  the  title?' 
In  United  Btatei  v.  Lee,  we  also  referred  with 
approval  to  the  decision  in  0»borM  v.  Bank  of 
United  SUOet,  9  Wheat. ,  788.  That  was  a  suit 
by  the  Bank  of  the  United  States  against  the 
Auditor.Treasurer  and  other  agents  of  the  State 
of  Ohio.  The  State,  by  its  officers,  levied  a  tax 
upon  the  bank,  which  it  refused  to  pav.  The 
stete  officer  seized  the  money  of  the  bank  in 
payment  of  the  tax,and  delivered  it  to  the  Treas- 
urer of  the  State.  The  latter  held  it  when  the 
suit  was  brought,  and  the  right  of  the  State  to 
hold  the  money  in  discharge  of  its  taxes  was 
the  f  undunental  question  in  the  case.  The  State 
was  not  made  a  party,  because  by  tbe  Constitu- 
tion the  judicial  power  of  the  United  States  did 
not  extend  to  a  suit  against  one  of  tbe  United 
States  by  citizens  of  another  State.  It  was  con- 
ceded that  the  State  was  the  real  party  in  in- 
terest. That  of  which  tbe  bank  complained 
were  the  acts  of  the  defendants  in  their  official 
character,  and  done  in  obedience  to  the  statutes 
of  Ohio.  The  contention,  therefore,  was,  that 
as  the  State  could  not  be  sued,  the  suit  must  be 
dismissed.  But  to  this  the  court,  speaking  by 
Chief  Jvttiee  Marshall,  replied: 

"  If  the  State  of  Ohio  could  have  been  made 
a  party  defendant,  it  can  scarcely  be  denied  that 
this  would  be  a  strong  case  for  an  injunction. 
The  objection  is  that,  as  the  real  party  cannot 
be  brought  before  the  court,  a  suit  cannot  be 
sustained  against  the  agents  of  that  party;  and 
cases  have  been  cited  to  show  that  a  court  of 
chancery  will  not  make  a  decree  unless  all  those 
who  are  substantially  interested  be  made  parties 
to  the  suit.  This  is  certainly  true  where  it  is 
in  the  power  of  the  plaintiff  to  make  them  par- 
ties; but  if  the  person  who  is  the  real  principal, 
the  person  who  is  the  true  source  of  the  mis- 
chia,  by  whose  power  and  for  whose  advantage 
it  is  done,  be  himself  above  the  law,  be  exempt 
from  all  judicial  process,  it  would  be  subvers- 
ive of  the  best  establisheid  principles  to  say  that 
the  laws  could  not  afford  the  same  remedies 
against  the  agent  employed  in  doing  the  wrong 
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which  they  would  afford  against  him  could  his 
principal  be  joined  in  the  suit" 

The  relief  sJsked  was  granted  without  theState 
becoming  a  party  to  the  record. 

In  United  Statei  y.Lee,  the  language  just  quot- 
ed from  O»bome  v.  Btmk  of  United  Sbitei,  was 
distinctlv  approved,  and  the  adjudged  cases 
were  held  to  show  that  tbe  proposition,  that 
when  an  individual  is  sued  in  r^ard  to  prop- 
erty which  he  holds  in  his  capad^  as  an  officer 
or  agent  of  the  United  States,  his  possession 
cannot  be  disturbed  when  that  fact  is  brought  to 
the  attention  of  the  court,  has  been  overruled 
and  denied  in  every  case  where  it  has  been  oec- 
easary  to  decide  it. 

In  mv  judgment  it  is  impoestble  to  reconcile 
the  decision  here  with  the  rulii^  in  the  ArUng- 
ton  date.  As  I  concuired  in  toe  opinion  mm 
judgment  in  the  latter  case,  I  am  constniDed  to 
withhold  my  assent  to  the  present  decision.  In 
United  Statei  v.  Lee,  the  Judicial  power  was 
deemed  ample  to  oust  officers  of  the  United 
States  from  the  possession  of  proper^  claimed 
by  them,  not  as  individuaU,  but  as  uie  reine- 
sentatives  of  their  government  The  possesdon 
of  the  government,  by  its  officers,  did  not  pre- 
vent the  court  from  inquiring  into  the  alle^ 
title  of  the  United  States,  and  from  awarding 
possession  to  those  who  claimed  it  as  their  prop- 
erty. But,  in  the  case  before  us,  the  State  of 
Georgia  is  allowed  an  exemption  which  the 
court  did  not  feel  at  liberty  to  extend  to  tbe 
United  States.  The  claim  of  complainant  is, 
that  he  and  others  holding  bonds  indorsed  by 
that  State  have  a  lien  upon  property  in  the  pos- 
session of  certain  individuals.  The  latter  amett 
a  valid,  complete  title  and  the  ri^t  of  exdu- 
give  pcffisession  in  the  State.  But  me  complain- 
ant contends  that  the  alleged  title  of  the  State 
is  not  good  in  law ;  that  the  sale,  in  virtue  of 
which  the  State  asserts  title  and  holds  possec- 
sion,  was  not  a  valid  sale;  that  in  any  event  the 
State,  or  her  Oovemor,  holds  the  title  merely  as 
a  trustee  for  others. 

In  effect,  my  brethren  say  that  they  will  not 
determine  these  matters,  and  that  beouise  it  ap- 
pears that  the  State  is  the  substantial  party  m 
interest,  and  that  the  defendants  are  only  her 
officers  in  possession  in  her  behalf,  the  com- 
plainant and  those  united  in  interest  wiUi  bin 
must  go  out  of  court  It  seems  to  me  that  the 
grounds  upon  which  the  court  proceeds  wonM 
have  led  to  a  different  conclusion,  not  only  hi 
United  Statei  v.  Lee,  but  in  aU  the  prior  decis- 
ions therein  referred  to  as  authority  n>r  the  judg- 
ment in  that  case. 

The  court  say  that  the  judgment  in  United 
Statei  V.  Lee  did  not  conclude  the  United  States. 
So  it  may  be  said  here,  that  no  decree  rendered 
would  have  concluded  the  State  of  Oeorgia,  bad 
she  declined  to  appear  in  the  suit  Bat  as  in  tte 
former  case  the  court  did  not  decline  to  give  re- 
lief because  of  the  mere  assertion  of  title  in  tbe 
United  States,  so  in  this  case  the  mere  asseitiaB 
of  title  in  the  State  should  not  have  prevented 
an  adjudication  as  to  complainant's  claim.  Htd 
the  court  ascertained  that  the  pioper^r  in  con- 
test was  in  the  rightful  possession  ana  control 
of  the  State,  then,  but  not  before,  tbe  qoeetioa 
would  have  arisen  whether  the  bfll  mast  not  be 
dismissed,  so  loneas  the  State  refused  to  beooma 
a  ^rty  to  the  suit 

The  court  in  its  opinion  levlew  nantmom 
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cases  other  than  those  I  have  referred  to,  and 
states  the  principles  upon  which,  in  its  judg- 
ment, they  were  decided.  I  content  myself 
with  saying  that  the  correctness  of  that  review 
is  not  conceded. 

Limitations  and  qiialifications  are  now  placed 
upon  former  decisions  which  their  language,  I 
submit,  does  not  justify.  A  doubt  is  now  ex- 
pressed as  to  whether  JDavig  v.  Gray,  16  Wall., 
315  [83  U.  8.,  XXI.,  447],  did  not  go  beyond 
the  verge  of  sound  doctrine;  this,  notwithstand- 
ing the  decision  in  the  Arlington  Oate'waa  made 
to  rest  largely  upon  Diwit  v.  Ch^.  In  the  Ar- 
UTigton  Que,  we  quoted  from  Dwiiit  v.  Oray,  a 
suit  in  equity,  the  following  statement  of  the 
doctrine  applicable  to  suits  in  the  determina- 
tion of  which  a  State  is  interested: 

"  Where  the  State  is  concerned,  the  State 
should  be  made  a  party  if  it  can  be  done.  That 
it  cannot  be  done,  is  a  sufficient  reason  for  the 
omission  to  do  it,  and  the  court  may  proceed 
to  decree  against  the  officers  of  the  State  in  all 
respects  as  if  the  State  were  a  party  to  the  rec- 
ord. In  deciding  who  are  pities  to  the  suit, 
the  court  will  not  look  beyond  the  record. 
Making  a  state  officer  a  par^  does  not  make 
the  State  a  party,  although  her  law  may  haee 
prompted  Am  aetitm,  and  the  State  may  ttand 
behind  him  cu  a  real  party  in  interest.  A  State 
can  be  made  a  party  only  by  shaping  the  bill 
expressly  with  that  view,  as  where  individuals 
or  corporations  are  intended  to  be  put  in  that  re- 
lation to  the  case." 

The  only  comment  made,  in  the  Arlington 
0cm  uiMn  this  language  was  "  that  though  not 
prepared  to  sav  now  that  the  court  can  proceed 
against  the  officer  in  all  respects,  as  if  the  State 
were  a  party,  this  may  be  taken  as  intimating 
in  a  general  way  the  views  of  the  court  at  that 
time?' 

But  I  especially  dissent  from  the  statement 
bv  the  court  of  the  question  involved  in  Loui- 
nana  v.  JwMi  [ante,  448].  Had  the  court 
there  denied  the  relief  asked  upon  tiie  sole 
ground  that  granting  it  would  be  "  To  Vb&a 
charge  of  the  treasury  of  the  State  and,  seizing 
the  hands  of  the  Auditor  and  Treasurer,  to  make 
distribution  of  the  funds  found  in  treasury  in 
the  manner  which  the  court  mi^ht  think  just, "  I 
should  not,  in  that  case,  have  expressed  any 
dissent  from  the  action  of  my  brethren.  I  am 
unwilling  by  silence  to  accede  to  the  sugges- 
tion that  the  substantial  relief  asked  in  Louisi- 
ana V.  Jvmd,  could  not  have  been  granted  with- 
out taking  charge  of  the  treasury  oi  the  State. 
There  were  in  the  hands  of  the  Treasurer  of 
Louisiana  moneys  raised  by  taxation  under  cei> 
tain  constitutional  and  statutory  provisions.  It 
was  money  which,  by  contract  with  creditors 
of  the  State,  was  set  apart  and  appropriated  to 
the  payment  of  the  interest  due  on  designated 
bonds  of  the  State.  The  records  of  the  state 
Treasurer's  office  showed  the  exact  amoimt  ob- 
tained by  taxation  for  that  purpose.  It  was  in 
the  power  of  the  officers  of  the  State  to  have 
paid  that  money  out  in  discharge  of  her  con- 
tract obligations  without  the  shghtest  confu- 
sion in  the  accounts  of  the  state  treasurer.  The 
contraiy  was  not  claimed  by  those  officers. 
But  the  Treasurer  and  other  officers  declined 
to  apply  the  money  in  their  hands  for  the  pur- 
poses to  which  it  had  been  dedicated.  'They 
rested  their  refusal  upon  an  Ordinance  passed 
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by  the  State,  which  was  conceded  on  all 
hands  to  be  in  palpable  violation  of  the  Con- 
stitution of  the  United  States  and,  therefore, 
null  and  void.  As  a  reason  for  not  discharg- 
ing a  plain  official  duty  imposed  by  law,  those 
officers  referred  to  a  void  provision  in  the  Con- 
stitution of  Louisiana,  and  it  was  held  that 
there  was  no  power  in  the  courts  of  the  Union 
to  compel  the  performance  of  that  duty_.  This 
court  declined  to  give  any  relief  against  the 
state  officers  of  I^uisiana,  partly  upon  the 
ground  that  the  relief  asked  "  Will  require  the 
officers,  against  whom  the  process  is  issued,  to 
act  contrary  to  the  i>ositive  orders  of  the  su- 
preme political  power  of  the  State,  whose  creat- 
ures they  are,  and  to  which  they  are  ultimate- 
ly responsible  in  law  for  what  they  do."  "They 
must,"  proceeded  this  court,  "  use  the  public 
money  m  the  treasury  and  under  their  official 
control  in  one  way,  when  the  supreme  power 
has  directed  them  to  use  it  in  another,  and  they 
must  raise  more  money  by  taxation,  when  the 
same  power  has  declared  that  it  shall  not  be 
done.'  Thus  the  Constitution  of  the  United 
States  which  is  the  supreme  law  of  the  land, 
anything  in  the  Constitution  or  laws  of  any 
State  to  the  contrary  notwittistanding,  was,  as  I 
then  thought  and  still  think,  subonlinated  to 
"  the  supreme  political  power"  of  the  State  of 
Louisiana. 

My  bretheren  declare  it  to  be  impossible  to 
compel  a  State  to  pay  its  debts  by  judicial  proc- 
ess. As  no  decree  was  asked  against  the  State 
on  the  bonds  held  by  complainant,  and  since 
the  State  was  not  made  a  party  to  the  record, 
it  is  difficult  to  perceive  why  it  was  deemed 
necessary  to  make  this  declaration.  But  if,  by 
that  declaration,  it  was  meant  that  no  State  can 
be  sued  as  a  party  to  the  record,  and  no  judg- 
ment rendered  against  it  as  a  party  defendant, 
the  proposition  will  not  be  disputed.  I  submit, 
however,  tfaatfmder  our  system  of  government 
the  citizen  may  demand  that  the  courts  sliall 
determine  his  claim  to  or  his  alleged  lien  upon 
property,  by  whatever  individuals  that  proper- 
ty may  be  held,  and  that  he  cannot  be  denied 
an  adjudication  and  enforcement  of  that  claim 
merely  because  the  individuals  sued  assert 
right  of  possession  and  title  in  the  ^vemment 
they  represent.  The  hardship  and  injustice  of 
a  mflerent  rule  is  well  illustrated  in  the  pres- 
ent case.especially  as  respects  theproperty  em- 
braced by  the  deed  of  trust  to  WhitUe.  The 
bill  alleges,  and  the  demurrer  admits,  that  that 
property  was  not  covered  by  the  statutory  and 
executed  mortgages  upon  which  the  State  rests 
its  claim.  If  these  averments  are  true,  the 
State  of  Georgia  has  no  pretense  of  right,  by 
its  officers,  to  bold  that  property.  But  my 
brethren  adjudge— if  I  do  not  misapprehend 
the  opinion — that  the  assertion  by  defendants 
of  title  in  the  State  is  sufficient  to  preclude  ju- 
dicial inquiry  into  the  rightfulness  of  their  pos- 
session or  the  validity  of  the  State's  title. 

My  brethren  say  that  "On  the  hypothesis  that 
the  foreclosure  by  the  Governor  was  valid,  the 
trust  assei'ted  by  plaintiff  is  vested  in  the  State 
as  trustee,  and  not  in  any  of  the  officers  sued." 
But,  may  not  the  court  inquire  whether  that 
hypothesis  be  sound?  Must  it  be  assumed  to  be 
sound  because  the  officers  of  the  State  so  de- 
clare? Besides,  if  the  alleged  trust  was  vested 
in  the  State  as  trustee;  if,  as  claimed  by  com- 
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plainant,  the  State  became  the  trustee  of  the 
property  inortg<m;ed  for  the  benefit  of  the  b<»d- 
holderB-Hgaav  not  the  court  proceed  to  a  decree 
as  between  the  parties  to  the  record?  If  the 
trustee  cannot  be  made  a  party,  and  refuses  to 
appear,  the  court  ought  not,  for  that  reason,  to 
permit  the  interests  of  others  to  be  sacrificed. 
If  the  ofBcers  of  the  United  States  may  be 
deprived  of  the  possession  of  property  held  by 
them  for  the  government,  but  the  title  to  which 
is  Judicially  ascertained,  in  an  action  Mainst 
them  only,  not  to  be  legally  in  the  United 
States,  I  ao  not  see  why  the  courts  may  not,  at 
the  suit  of  the  citizen,  enforce  his  daims  upon 
property  as  against  officers  Ot  a  State,  who  may 
be  judicially  ascertained,  in  a  suit  against  them, 
not  to  be  in  rightful  possession  for  such  State. 
Such  relief  would  not  conclude  the  rights  of 
the  State,but  would  leave  to  her  the  privilege  of 
asserting  her  claim  in  any  court  of  competent 
jurisdicnon. 

I  am  anthoiteed  by  Mr.  Jtuttee  TUUi  to  say 
that  he  concurs  in  this  opinion. 
True  copy.   Test:  . 

James  H.  HoKenney,  Oerk,  8up.J)clQni<p.  8. 

ated-u4ir.s.,m. 


JOSEPH  p.  LEROUZ  kt  al., 
e. 

JOSEPH  L.  SniDSOK,  Assignee  in  Bank- 
ruptcy of  SAinraL  SOHOTT  Etr  Ah. 

(See  8.  C,  Beporter^  ed.,  468-^.) 

It\junetion  to  itaie  eourt — e^ty  action  for— 
bankruptei/  proeeeding$. 

*1.  A  Hanhal  ot  the  United  States,  who,  under  a 
provisional  warrant  In  txmkrupton  baa,  after  re- 
ceiving a  bond  of  indemnity  under  Qeneral  Order 
No.  18,  in  bankruptor,  seized  eroods  as  the  property 
of  the  debtor,  and  been  sued  for  damacres  tor  such 
aeinire,  in  an  action  of  trespass  In  a  state  court,  by 
a  third  person,  who  claimed  that  the  goods  were  his 
property  at  the  time  of  the  seizure,  cannot  maintain 
a  suit  in  equity  m  a  Circuit  Court  of  the  United 
States,  for  an  injunction  to  restrain  the  further 
prosecution  of  the  action  of  trespass,  the  parties  to 
the  suit  in  equity  being  citlxens  of  the  same  State. 

9.  Such  Mawluu  having  delivered  the  goods  seised 
to  the  ssslgnBe  in  bankruptcy  appointed,  after  an 
adjudication  of  bankruptcy.  In  the  proceeding  In 
which  the  provisional  warrant  was  issued,  anothe 
assignee  having  sold  the  good&  under  the  order  of 


the  court  in  bankruptcy,  without  giving  to  the 
plaintiff  in  the  action  of  trespass  any  notice,  under 
section  SOBS  of  the  Revised  Statutes,  of  the  applica- 


tion for  the  order  of  sale  or  of  the  sale,  and^suoh 
plaintiff  not  having  brought  any  action  against  the 
assignee  to  recover  the  goods,  or  applied  to  the 
bankruptcy  court  for  the  proceeds  of  sale,  and  the 
assignee  not  being  sued  In  the  action  of  trespass,  he 
cannot  bring  a  suit  in  equity  in  a  Circuit  Oonrt  of 
the  United  States,  Joining  the  Manihal  as  philntlff, 
against  the  plaintiff  in  the  action  of  trespass,  to 
have  the  title  to  the  goods  determined,  on  the  alle- 
gation that  they  were  transferred  to  such  plaintiff 
In  fraud  of  the  Bankruptcy  Act,  and  for  ao  injuno- 
tton  restraining  the  prosecution  of  that  action. 

[No.  101.] 
Argwd  Nm.  6.  7. 1883.  Decided  Dee.  10, 188S. 

APPEAL  from  the  CircuitCourt  of  the  United 
States  for  the  Eastern  District  of  Michi- 
gan. 
The  history  and  facts  of  the  case  fully  appear 

*Head  notes  t«y  Ifr.  JtuUet  Blazohvobd. 
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in  the  opinion  of  the  court  See,  also,  Sehattr. 
Sudion,  poi^lOOB. 

Mr.  D<m  M.  DieUnaon.  for  appdhnta: 

If  a  Marshal  under  process  against  parties 
seizes  property  of  a  citizen  of  a  State,  not  s 
party  to  that  process  and  claiming  the  property 
adversely,  the  citizen's  right  to  his  common  law 
action  of  trespass  in  the  courts  of  the  State,  is 
absolute. 

"  If  acting  in  his  capad^  as  Marshsl,  he 
wrongs  a  citizen  of  a  State,  he  is  individual^ 
answerable  and  in  her  courts."    9  Pet.,  WO. 

Sharpe  v.  Doyle,  103  U.  S..,  686  (XXV L, 
277) ;  ZoMropv.  Drake,  «1  U.  8.,  5ie(XXIIL, 
414);  In  Be  Oampbea,  1  Bk.  Reg.,  186;  R» 
Burnt,  1  Bk.  Reg.,  174;  Sedgaiek  v.  Mendt, 
1  Bk.  Reg.,  436 ;  Be  Markt,  2  Bk.  Reg.,  675; 
Be  Bean*,  1  Low.,  686 ;  Sampton  v.  B^rtm,  4 
Bk.  Reg.,  1 ;  Clarke  v.  Bitt,  8  McLean,  4M; 
Bueky.  OoOaA.SWaiL,  884(70  U.  8.,  XVIIL, 
267)  ;  MarAatt  v.  Knees,  16  Wall.,  661  (88  U. 
S.,  XXL,  481) ;  Puik  ▼.  Jennett,  7  How.,  612. 

The  State  Court  had  jurisdiction  of  the  action 
of  trespass,  and  the  appellant  could  have 
brought  it  in  no  other  forum. 

Marshall  t.  Knox  (tupra) ;  SnUtA  t.  JCmto, 
14  WaU..  418  (81  U.  8.,  XX.,  748). 

The  jurisdiction  could  not  be  aiv«sted,  and 
the  plaintiffs  could  not  be  forced  into  another 
tribunal. 

Int.  Co.  V.  Unirienitg  of  Ohieago,  6  Fed. 
Rep..  448;  MaOett  r.  Dexter,  1  Gurt  (C.  C), 
178;  WaUaeer.MeOonneU,18Fe*..lW;8mttk 
V.  Melver,  9  Wheat,  682 ;  Bdgan  v.  Lueai,  10 
Pet.,  400  ;  Taylor  v.  Oarryl,  30  How.,  688(61 
U.  S.,  XV.,  1038) ;  Freemomy,  JicMM,  34How., 
460  (66  U.  S.,  XVI.,  749);  1  Kent,  Com.,  40S; 
8  Story,  Com.,  621,  621;  AUernan  v.  Booth,  81 
How.,  606  (63  U.  8.,  XVX,  168);  ^tter  v. 
Oaff,  91  U.  8.,  621  (XXIIL.  408) ;  Cio/lft*  v. 
Omteman,  98-U.  S.,  181  (XXIH.,  883)  ;  Bmr- 
bank  V.  Bigdou),  92  U.  8.,  179  (XXm.,  481); 
Jerwm  v.  MeOarter,  94  U.  8.,  784  (XXIV., 
186) ;  Davit  v.  FreidlandM;  104  U.  8.,  S7> 
(XXVL,  818). 

Mettrt.  H.  O.  ynmmmr  and  WilUsua  F. 
Co|nw«ll,  for  appellee: 

That  the  circuit  court  has  jurisdiction  to  en- 
tertain, hear  and  determine  Uie  case  presented 
by  the  bill,  as  to  the  title  pf  the  assignees  to  the 
goods,  is  clearly  settled. 

R.  8.  U.  S.,  sees.  680,  4979. 

AU«n  y.  Mattey,  17  Wall.,  861  ffl4  U.  8., 
XXI.,  642);  Be  parte  BOueab,  96  U.  8.,  240 
(XXV.,  106). 

The  circuit  court  having  found  the  ^K^atf 
in  question  to  belong  to  and  to  be  a  part  m 
the  estate  in  bankruptcy  of  which  complainant 
Hudson  is  asdgnee,  has  tlie  i>ower  to  slop  all 
further  litigation  unon  that  question  between 
appellant  and  the  Marshal. 

Sec.  4979.  R.  S.;  JEr  parte  Schvab  (tupra); 
Kellogg y.  ButteU,  11  Bk.  Reg..  121;  Main  v. 
GUn,  7 Biss.,  86;  Main  v.  Bromley, 6  Fed.  Rep., 
iTtiJSx parte  Ohritty,  8 How.,  8(%;  Bmrnnflon 
y.  Bale,  1  Bk.  R(«.,  678 ;  Jonei  y.  LetA,  1 
Bk.  Reg.,  696;  In  re  Skott,  16  Bk.  Reg.,  ITS; 
InreDuryea,  17  Bk.  Reg.,  496;  In  re  Dtma- 
haut,  17  Bk.  Reg.,  617 ;  in  re  Bodgtr,  18  Bk. 
Reg.,  881. 

Mr.  Jwiite  Blatehford  delivered  the  Ofrfii- 
ion  of  the  court: 

109I7.8. 
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The  facts  of  this  case,  so  far  as  they  are  ma- 
terial, are  as  follows:  on  the  14th  of  Hardi, 
1878,  proceedingB  in  InToluntary  bankraptcy 
were  uistitated  in  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Mich- 
igan, agidnst  Samuel  Schott  and  Philip  Feibish, 
compodng  the  firm  of  Schott  &  Feibish.  On 
the  same  day  a  warrant  was  issued  by  the 
court  to  the  Marshal,  under  section  6024  of  the 
Beyised  Statutes,  commanding  him  "to  take 
poMesdon  proyisionally  of  all  the  property  and 
effects  of  the  debtors."  The  petitioninK  cxedit- 
ors  gave  a  t)ond  of  indemnity  to  the  Marshal, 
under  Order  Ko.  18  of  the  General  Orders  in 
Bankruptcy,  and  required  him  to  seize,  under 
the  warrant,  as  the  property  of  the  debtors, 
certain  goods  in  the  hands  of  Joseph  P.  Larouz 
and  Max  Schott,  composing  the  firm  of  Leroux 
&  Co.,  then  in  the  store  of  the  latter  at  Bay  City, 
Bay  County,  Michigan,  which  goods  the  credit- 
ors alleged  had  been  transferred  to  J.  Leroux  & 
Co.  by  Samuel  Schott  and  Feibish,  in  viola- 
tion of  the  bankrupts  law.  The  seizure  was 
made  on  the  29th  of  Mareh  by  the  Marshal,  Sal- 
mon S.  Matthews,  assisted  by  his  deputies,  My- 
ron Bunnell  and  Horace  Becker.  An  adjudica- 
tion of  bankruptcy  was  made  against  Samuel 
Schott  and  Feibish  on  the  18th  of  ApilL  On 
the  siSii  of  April,  J.  Leroux  &  Co.  commenced 
an  action  of  trespass  in  the  Circuit  Court  for 
Bay  County,  Michigan,  against  MatthewB,B\m- 
nell  and  Becker,  to  reooyer  |26,000  dama««s  for 
the  acts  of  tiie  defendant8,on  the  29th  of  March, 
in  breaking  and  entering  the  store  at  Bay  City 
and  injuring  the  same,and  taking  therefrom  and 
carrying  away  goods  of  the  yalue  of  $26,000, 
the  property  of  the  plaintiffs,  and  conyer^ 
Ing  uie  same  to  their  own  use,  and  preventing 
the  plaintifb,  for  three  days,  from  carrying  on 
their  lawful  business  in  the  store.  On  the  6th 
of  May,  Joseph  L.  Hudson  was  appointed  as- 
signee in  bankruptcy  of  Samuel  Schott  and 
Fdbish,  and  became  duly  vested  with  that  of- 
fice. Thereupon  the  Marshal  delivered  the 
goods  to  the  assignee,  and  the  latter  took  poe- 
•ession  of  them  as  pert  of  the  estate  of  tiiie 
iMmkrupts.  The  defendants  in  ttie  trespass  suit 
appeared  tlierein  by  attorney  and  demanded  a 
trial,  and  served  a  notice  of  defense,  setting  up 
ibe  issuing  of  the  provisional  warrant,  the  seiz- 
ure of  the  goods  thereunder,  the  fact  that  they 
were  the  goods  of  Samuel  Schott  and  Feibish, 
the  adjudication  in  bankruptcy,  the  appoint- 
ment of  an  assignee,  and  the  fact  that  the  goods 
had  been  turned  over  by  the  Marshal  to  t£e  as- 
signee and  were  held  by  him  asa  part  of  the  es- 
tate of  the  banimipts.  At  a  Term  of  theState 
Circuit  Court,  in  September  following,  on  ap- 
plication of  the  defendants,  the  trial  of  the  suit 
was  postponed  to  tlie  next  Term,  on  affidavit  of 
the  illness  and  abeeiu»  of  an  important  witness. 
In  October,  1878,  Hudson,  the  assignee, 
Matthews,  the  Marshal,  and  Bunnell  and  Beck- 
er filed  a  bill  in  equity,  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Michigan,  against  Leroux  and  Max  Schott,  set- 
ting forth  the  substance  of  the  above  facts,  and 
idlegtng  that  the  goods  had  been  sold  by  the  as- 
signee under  the  order  of  the  bankruptcy  court; 
that  he  was  holding  the  proceeds  to  be  applied 
as  a  part  of  the  estate  of  the  bankrupts,  if  the 
title  should  be  found  to  be  in  the  assignee,  or 
he  should  be  entitled  to  the  said  assets  as  aa- 
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■ignee  and  to  distribute  the  same  as  part  of  the 
estate  ;  and  tltat  he  bad  the  proceeds  in  hand 
awaiting  ttie  determination  of  that  question. 
The  bill  also  aUeged  that  the  goods  were  trans- 
ferred by  the  baiucrupts,  when  insolvent,  to  Le- 
roux and  Max  Schott,  with  a  view  to  prevent 
them  from  coming  to  the  assignee  in  bankrupt- 
cy,and  a  large  part  of  them  within  three  months 
wf  ore  the  filing  of  the  petition  in  bankruptcy, 
and  when  Leroux  uid  Max  Schott  knew  that 
the  transfer  was  made  with  a  view  to  prevent 
the  goods  from  going  to  the  assignee,  and  to 
prevent  them  from  being  distributed  under  the 
Bankrupts  Aot,to  defeat  ita  object  and  to  injure 
and  delay  its  operation  and  evade  its  provisions; 
that  the  transfers  of  the  goods  were,  therefore, 
void  and  the  title  to  them  became  vested  la  the 
assignee;  that  he  claimed  that  by  reason  of  the 
suit  in  the  state  court  he  was  unable  to  proceed 
with  the  settlement  of  the  estate  of  the  bank- 
rupts; that  the  funds  so  received  by  him  for  the 
goods  must  be  kept  until  the  auestion  in  refer- 
ence to  their  title  should  be  determined ;  and 
that  the  question  in  regard  to  the  fraud  on  the 
Bankruptcy  Act,aoattempted,co>uld  not  be  liti- 
gated and  determined  in  the  state  court.  The 
bill  then  set  forth  various  matters  intended  to 
show  the  existence  of  such  fraud,  and  prayed 
that  Leroux  and  Max  Schott  be  enjoined  from 
further  prosecuting  their  suit,  or  any  other  suit 
in  a  state  court,  for  damages  in  ru^ard  to  the 
goods  seized  by  the  Marshal,  and  mat  if  tiiey 
should  claim  any  interest  therein  they  should 
proceed  to  establish  their  claim  in  the  Circuit 
Court  of  the  United  States  or  in  the  District 
Court  in  Bankruptcy.  It  also  preyed  that  any 
sale  or  transfer  of  the  goods  from  the  bank- 
rupts to  Leroux  and  Max  Schott  be  set  aside 
and  decreed  to  be  in  violation  of  the  Bankrupk^ 
Act,  and  that  the  goods  be  decreed  to  be  a  part 
of  the  estate  of  the  bankrupts,  and  that  the  title 
of  the  assignee  to  the  goods  or  the  fimds  arising 
th»«f rom  be  quieted  and  decreed  to  be  perfect- 
ed in  him.  In  November  following,  on  notice 
and  after  a  hearlng,the  court  granted  a  prelim- 
inary inluuction  in  accordance  with  the  prayer 
of  the  buL  Each  of  the  defendants  demurred 
separately  to  the  bill  for  want  of  jurisdiction 
and  want  of  equity.  The  demurren  were  over- 
ruled, on  a  hearing.  Each  of  the  defendants 
then  answered  separately.  The  answers  main- 
tained the  right  of  the  defendants  to  proceed 
with  the  suit  In  the  state  court,  and  averred  that 
they  owned  the  goods  at  the  time  of  the  seizure, 
and.  denied  the  equity  of  the  bill.  Proofs  were 
taken  in  the  cause  on  both  sides.  At  the  close 
of  the  plaintiffs'  proofs,  the  defendants  entered 
on  the  record  a  protest  against  the  jurisdiction 
of  the  court,  with  a  statement  that,  by  bringing 
the  suit  in  the  state  court,  they  had  not  sought 
in  any  manner  to  interfere  with  the  goods  sei;^, 
but  had  waived  the  question  of  intenerence  with 
Qie  goods.  A  decree  was  entered  adjudging 
that  the  goods  were,  at  the  time  of  their  seizure, 
a  part  of  the  estate  of  the  bankrupts  ;  that  the 
tide  thereto  vested  in  the  assignee;  that  the  sale 
or  transfer  of  them  to  the  defendants  was  in  vio- 
lation of  the  Bankruptcy  Act,  and  be  set  aside; 
that  the  title  of  the  assignee  to  the  goods  and 
their  proceeds  be  quieted  and  declared  to  be  per- 
fect; and  that  the  defendants  be  perpetually  en- 
joined according  to  the  prayer  of  the  bilL  Ftom 
this  decree  the  defendants  have  appealed. 
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Thia  suit  divides  itself  into  two  branches: 
the  case  of  the  assignee,  and  that  of  the  Mar- 
slial  and  his  deputies.  The  assignee  was  not  a 
par^  to  the  trespass  suit.  Theplaintifbinthat 
suit,  abandoning  all  pursuit  of  the  goods  and 
all  action  againS  the  assignee,  brought  and  con- 
tinued their  suit  for  damages  against  the  Mar- 
shal and  his  deputies.  They  did  not  disturb  the 
possession  of  tiie  goods  in  uie  assignee,  or  claim 
the  proceeds  of  the  goods.  Although  the  bill 
states  that  the  as8lgnee,on  applving  to  the  bank- 
ruptcy court  for  an  order  to  sell  the  goods.made 
known  to  it  the  facts  as  to  the  claim  of  Lerouz 
and  Max  Schott  thereto,  it  is  not  averred  that 
any  notice  was  given  to  them  of  the  intention 
to  sell  or  of  the  sale.  It  is  provided  as  follows 
by  section  6068  of  the  Revtsed  Statutes:  "When- 
ever it  appears  to  the  satisfaction  of  the  bank- 
ruptcy court  that  the  title  to  any  portion  of  an 
estate,  real  or  personal,  which  has  come  into 
the  possession  of  the  assignee,  or  which  is 
claimed  by  him,  is  in  dispute,  the  coturt  may, 
upon  the  petition  of  the  assignee.and  after  such 
notice  to  the  claimant,  his  agent  or  attorney,  as 
the  court  shall  deem  reasonable,  order  it  to  be 
sold  under  the  direction  of  the  assignee,  who 
shall  hold  the  f imda  received  in  place  of  the  es- 
tate disposed  of ;  and  the  proceeds  of  the  sale 
shall  be  considered  the  measure  of  the  value  of 
the  property,  in  any  suit  or  controversy  between 
the  parties  in  any  court.  But  this  provision 
shall  not  prevent  the  recovery  of  the  property 
from  the  possession  of  the  assignee  by  any  prop- 
er action  commenced  at  any  time  before  the 
court  orders  the  sale."  The  failure  to  give  an^ 
notice  to  Leroux  and  Max  Schott  of  the  apph- 
cation  for  the  order  to  sell  the  goods,  although 
the  facts  as  to  their  claim  were  laid  before  the 
bankruptcy  court,  and  the  fact  that  no  suit  was 
brought  against  the  assignee  to  recover  the  pos- 
session of  the  goods  from  him,  are  evidence  that 
the  bankruptcy  court  and  the  assignee  did  not 
r^ard,  and  could  not  regard,  the  case  as  one 
where,  under  section  S068,  the  title  to  the  goods 
was  in  dispute.  It  was  not  in  dispute  as  be- 
tween Leroux  and  Max  Schott  of  the  one  part 
and  the  assignee  of  the  other  part.  The  former 
abandoned  the  goods  and  all  claim  to  them  or 
to  their  proceeds,  and  the  assignee  acted  on  that 
view  in  selling  the  goods  without  notice.  They 
relied  solely  on  their  suit  in  trespass,  and  the 
defendants  in  that  suit  relied  for  protection,  in 
case  of  adverse  result,  not  on  the  goods  or  their 
proceeds,  but  on  the  bond  of  indemnity  which 
the  petitioning  creditctrs  had  given  to  the  Mar- 
shal. Under  these  circumstances,  after  plead- 
ing in  the  suit  in  the  state  court,  and  procuring 
a  postponement  of  the  trial,  the  defendants  in 
Uiat  suit  and  the  a^ignee  joined  in  bringing 
the  bill  in  equity.  Had  the  Circuit  Court  of 
the  United  States  any  cognizance  of  the  suit? 
There  was  no  common  interest  between  the  as- 
signee and  the  other  plaint) ffw.  The  assignee 
was  not  sued  in  the  state  court  When  the  suit 
in  equity  was  brought,  the  Marshal  had  no  in- 
terest in  the  goods,  and  no  right  to  rely  on 
them  or  their  proceeds  for  indemnity,  and  no 
right  to  look  to  the  assignee  for  protection.  The 
Marshal  turned  the  goods  over  to  the  assignee, 
and  did  so  voluntarily,  so  far  as  appears,  rely- 
ing on  the  bond  of  indemnity  as  his  protection, 
and  substituting  that  in  place  of  a  retention  of 
Uie  goods,  when  he  might  well  have  insisted  on 
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retaining  them,  if  Leroux  and  Max  Schott  still 
claimed  title  to  them,  inasmuch  as  ttie  snit  in 
trespass  was  brought  before  the  goods  wen 
turned  over  to  the  assignee. 

An  assignee  in  bankruptcy  has,  1^  sectioD 
6129,  the  light,  in  case  of  a  transfer  of  property 
to  a  person  not  a  creditor  of  the  bankrupt,  in 
violation  of  that  section,  to  "recover  the  prop- 
erty or  the  value  thereof,  as  assets  of  the  bank- 
rupt. "  Here  the  assignee  had  the  property  and 
there  was  no  occasion  for  him  to  ^ing  a  snit  to 
recover  it. 

By  section  4OT9,  a  Circuit  Court  of  the  United 
States  has  Jurisdiction  of  a  suit  "  At  law  or  in 
equity  brought  by  an  assignee  in  bankruptcy 
against  any  person  claiming  an  adverse  interest, 
or  bv  any  such  person  i^oinst  an  8ssigne^ 
touching  any  property  or  rights  of  tite  bank- 
rupt transferable  to  or  vested  in  the  aasigneek'' 
The  jurisdiction  invoked  by  the  assignee  hi  tUs 
case  cannot  be  maintained  under  section  4979. 
It  does  not  appear  by  the  bill  or  the  proofslhat 
the  defendants  claim  an  interest  in  the  proceeds 
of  the  goods  adverse  to  the  interest  which  the 
assignee  claims  in  such  proceeds.  When  the 
bill  was  filed  the  goods  had  liecn  sold  and  were 
represented  by  their  proceeds  in  the  hands  of 
the  assignee.  The  only  interest  which  the  as- 
signee then  had  touching  the  goods  or  in  their 
proceeds  was  his  claim  to  own  those  proceeds  as 
assignee.  No  interest  could  be  adverse  to  sudi 
interest  of  his  unless  it  was  another  claim  to 
own  or  receive  those  proceeds.  The  defendants 
made  no  such  claim.  The  bill  does  not  all^ 
that  they  did,  but  it  and  the  proofs  show  that 
from  the  time  they  brought  the  trespass  suit 
they  never  disputed  the  right  of  the  assignee  to 
deal  with  the  goods  and  their  proceeds  as  part 
of  the  assets  of  the  estate.  Nor  ia  the  bill  iUed 
to  remove  a  cloud  on  the  title  to  real  estate  or 
to  set  aside  written  instruments  of  title  which 
might  interpose  obstacles  to  the  rig^its  of  the 
assignee  in  the  goods  or  their  proceeds. 

It  is  enacted  Dy  section  680  of  the  Revised 
Statutes  "That  the  circuit  court  shall  have  ptm- 
diction  in  matters  in  bankruptcy,  to  be  ezensiaed 
within  the  limits  and  in  the  manner  provided 
by  law."  This  refers  to  the  limitations  in  sec- 
don  4979.  As  the  biU  avers  that  all  the  parties 
are  citizens  of  Michigan,  the  jurisdiction  of  the 
circuit  court  in  this  case  must  be  given  br  the 
bankruptcy  statute  or  it  does  not  exisL  We  are 
of  opinion,  upon  full  consideration,  that  it  is 
not  so  given,  notwithstanding  what  was  saidl^ 
this  court  in  Be  parte  8e/Mab.  98  U.  a.  MO 
[XXV.,  106]. 

It  may,  moreover,  be  said,  that  if  there  were 
Jurisdiction  by  the  citizensUp  of  the  parties  a 
bill  such  as  this,  by  the  assignee  in  bankruptcy, 
to  obtain  such  reuef  as  he  asked  in  rewect  to 
his  own  rights,  would  not  lie,  he  beins  in  poa- 
session,  ana  his  right  to  assert  poeseeSon  and 
ownerdiip  and  to  control  and  dispose  <rf  tte 
property  and  its  proceeds  not  being  queatiooed 
or  threatened. 

As  regards  the  Marshal  and  his  depniieMiMit 
from  the  assignee,  there  is  nothing  in  the  nak- 
ruptcy  statute  which.auUiorlzes  them  to  iBToke 
the  action  of  the  circuit  court,  tot  any  rdirflij 
injunction  In  respect  to  the  salt  fortreqMM^ 
As  the  assignee  had  no  right  ocnfemd  bf  ttet 
Statute  to  bring  the  suit  in  eqoi^  in  napeet  l» 
any  claim  of  ms  own,  he  had  no  lij^  as  ■■- 

iMu.  a 


Digitized  by 


Google 


1888. 


SCHOTT  y.  HtJssoK.    Hakdall  v.  B.  abd  0.  R  R  Co.      477,  478;4?8-48S 


Bignee  to  bring  it  in  respect  to  any  claim  of  his 
co-plaintiffe,  nor  had  all  together  any  right  con- 
ferred by  that  Statute  to  bring  it  The  relief 
sought  by  inlunction  depends  wholly,  as  the 
bin  is  framed,  on  the  right  of  the  assignee,  as 
snch,  to  TnHintain  the  Buitin  respect  tonis  own 
case. 

If  the  case  as  to  the  Marshal  and  his  deputies 
were  one  of  jurisdiction  by  citizenship  of  the 
parties,  it  would  fall  within  the  principles  laid 
down  by  this  court  in  Buck  v.  OMiotA,  8  Wall., 
884  [70  U.S., XVIII. ,257].  The  provisional  war- 
rant oeing  one  merely  commanding  the  Marshal 
to  seize  the  property  of  the  debtors,  it  was  for 
the  Marshal  to  determine  for  himself  whether 
the  goods  seized  were  legally  liable  to  seizure 
under  the  warrant,  and  we  circuit  court  could 
afford  him  no  protection  against  the  conse- 
quences of  an  erroneous  esercise  of  his  judg- 
ment in  that  determination.  He  was  liable  to 
suit  in  any  court  of  competent  jurisdiction,  for 
injuries  growing  out  of  ms  mistakes.  The  state 
court  in  which  tne  suit  for  trespass  was  brought 
was  such  a  court,  and  that  suit  was  an  appro- 
priate suit.  The  i»rties  bringing  it  were  entitled 
to  proceed  with  tliat  suit  in  that  forum.  As 
was  said  in  Buek  y.  Cdbath,  there  was  nothing 
in  the  mere  fact  that  the  provisional  warrant  is- 
sued from  a  Federal  Court,  "  to  prevent  the 
Marshal  from  being  sued  in  the  state  court,  in 
trespass,  for  his  own  tort,  in  levying  it  upon  the 
property  of  a  man  agninst  whom  the  writ  did 
not  run,  and  on  property  which  was  not  liable 
to  it."  This  view  was  re-afflrmed  in  Sharpe  y. 
i%fo,  102  U.  8.,  686  [XXVI..  277],  and  was 
tliere  applied  to  a  seizure  under  a  provisional 
warrant  in  bankruptcy  like  that  in  Uie  present 
case. 

We  have  limited  our  decision  to  the  precise 
questions  presented  in  this  case,  without  at- 
tempting to  define  the  cases  in  which  an  as- 
signee in  bankruptcy  can  maintain  a  suit  under 
section  5129  or  under  section  4979,  or  to  specify 
what  relief  by  injunction  can  be  granted  to  him 
under  the  bankruptcy  Act,  in  a  proper  case.  The 
decree  of  tite  Circuit  Court  it  reeened  and  Oie 
eatue  it  remanded  to  that  court,  mth  direetion 
to  ditmiti  the  biU. 
True  copy.   Test: 

James  H.  HcEenney,  Clerk,  Sup.  Court,  V.  8. 


MAX  80H0TT,^ppfc, 

e. 

JOSEPH  L.  HUDSON,  Assignee  in  Bank- 
ruptcy of  Samuel  Schott  bt  al. 

(See  S.  0.,  Beporter's  ed.,  i77, 178). 

<The  decision  In  Lerouz  v.  Hudson.herewlth  made, 
confirmed  and  applied  to  this  case. 

[No.  100.] 
Argued  Nov.  6,  7, 1S83.  Bedded  Dee.  10, 1883. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan. 
The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court.    See,  also,  the  pre- 
ceding case  of  Lmvux  v.  Hudton,  ante,  468. 
Mr.  Dob  H.  DlcUnaon,  for  appellant. 
Mestrt.  H.  O.  Wisner  and  William  F. 
CogmwfXl,  tot  appellee. 

*Head  note  \tjMr.  Juttiee  BLATOBiroBm 
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Mr.  JutUee  BUttehford  delivered  the  opin- 
ion of  the  court: 

The  facts  in  this  case  differ  from  those  In  £«- 
roux  v.  Hudton  [an<«,468],  herewith  decided,  as 
set  forth  in  the  opinion  in  that  case,  only  in  the 
following  immaterial  respects:  the  goods  seized 
were  in  the  hands  of  Max  Schott,  in  his  store  at 
East  Saginaw,  Saginaw  County,  Michigan, 
and  had  been  trans&rred  to  him  by  the  debtors. 
The  Marshal,  Matthews,  assisted  by  John  E. 
Wells,  a  deputy,  seized  them  on  March  29, 1878. 
Max  Schott,  on  the  6th  of  April,  commenced 
an  action  of  trespass  in  the  Circuit  Court  for 
Saginaw  County,  Michigan,  against  Matthews 
and  Wells,  to  recover  $25,000  damages  for  the 
acts  of  the  defendants  in  breaking  and  entering 
the  store  at  East  Saginaw,aud  tamng  therefrom 
and  carrying  away  goods  of  the  plaintiffs  of 
the  value  of  |30,000,  and  converting  the  same 
to  their  own  use,  and  preventing  the  plaintiffs 
from  carrying  on  their  lawful  business  in  the 
store.  After  the  defendants  in  the  trespass 
suit  had  appeared  therein  by  attorney,  and  de- 
manded a  trial,  and  ^ven  the  like  notice  of 
defense  as  was  given  m  the  suit  for  trespass 
brought  by  J.  lieroux  &  Co.,  nothing  further 
was  done  in  the  suit.  In  October,  1878,  Hud- 
son, the  assignee,  Matthews,  the  Marshal,  and 
Wells  filed  a  bill  in  equity,  in  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of 
Michig^,  against  Max  Schott,  making  the  like 
allegations,  mutatit  mutandit,  as  to  the  goods 
taken  from  Max  Schott,  as  were  made  in  the 
bill  filed  by  J.  Leroux  &  Co.  in  regud  to  the 
goods  taken  from  them,  and  containing  a  like 
prayer  for  relief  and  for  an  injunction.  Like 
proceedings  took  place,  except  that  a  demurrer 
was  embodied  in  the  answer  instead  of  being 
filed  separately.  The  answer  was  of  alike  char- 
acter, the  proofs  and  protest  were  identical,  and 
a  like  decree  was  entered,  from  which  the  de- 
fendant appealed. 

The  same  questions  are  involved  as  in  X«r»ua) 
y.  Hudton,  the  facts  are  substantially  the  same, 
and  the  same  conclusions  are  reached.  2%«  de- 
cree of  Hue  Circuit  Court  it  reverted  and  the  eaute 
it  remanded  to  that  eourt,tcith  direetion  to  ditmitt 
the  bill. 
True  copy.   Test; 

James  H.  HcKenney,  Clerk,  Sup.  Court,  U.  S. 


OAKEY  RANDALL,  Plff.  in  Err., 

«. 

BALTIMORE  AND  OHIO  RAILROAD 

COMPANY. 

(See  S.  C,  Beporter's  ed.,  478~48S.) 

Verdict,  wlien  may  he  directed — negliffcnce  of  rail- 
road company — ityury  by feUow-tervant-— ring- 
ing beil  at  highway  croiting. 

*1.  Wbva  the  evidence  ^ven  at  the  trial,  with  all 
the  Inferenoes  that  the  Jury  could  JustlDably  draw 

*  Head  notes  by  JCr.  JvMu  Obat. 


NoTB.— TITwn  a  verdtet  may  be  lUrected  iy  the  court. 
See,  note  to  Grand  Chute  v.  Winegar,  88  tf.  8.,  XXI., 
174. 

WlM  are  co-emptoy(a  or  oo-aerranto  toitMn  the  nit< 
OuU  a  matter  is  not  regpon»(ble  for  iniunei  to  a  eerv- 
ant  oecattoiied  by  the  negligence  of  a  eo-tervant  See 
note  to  Hough  v.  B.  B.  Co.,  100  V.  9.,  XXV.,  612. 
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from  It,  Is  Inaufflolent  to  support  a  yerdlot  for  the 
plaintiff,  so  tbat  such  a  verdict.  If  tetamed,  must  be 
set  aside,  the  court  may  direct  a  rerdlot  for  tbe  de- 
fendant. 
9S.  A  (round  Bwltob,  of  a  f  orm  In  common  nse,  was 

glaoed  in  a  railroad  yard,  in  a  space  six  feet  wide 
etween  two  tracks;  the  lock  of  the  switch  was  In 
the  middle  of  the  space ;  and  the  handle,  when  lylns 
lia^  extended  to  Mthln  a  foot  of  the  adjacent  nril, 
and  could  be  nf ely  and  effectively  worked  by  stand- 
ing In  the  middle  opposite  the  look,  using  reasona- 
ble care.  The  brakeman  of  a  train  on  one  of  the 
tracks,  while  working  at  the  swltoh,  standing  at  the 
end  of  the  handle,  was  struck  by  an  engine  on  the 
other  track.  HeloLthatthere  was  no  such  proof  of 
fiiuit  on  the  part  of  the  railroad  corporation.  In  the 
oonstrnotion  and  arrangement  of  the  Bwltoh,  as 
would  support  an  action  against  it  for  the  lidury. 

8.  A  brakeman,  working  aswttch  for  his  tram  on 
one  track  in  a  railroad  vara,  is  a  fellow-servant  with 
the  engineman  of  another  train  of  the  same  corpo- 
ration upon  an  adjacent  track;  and  cannot  main- 
tain an  action  against  the  corporation  for  an  iidury 
caused  by  thenegUgenoe  of  the  engineman  in  driv- 
ing his  engine  too  fast  and  not  giving  due  notice  of 
its  approach,  without  proving  negligence  of  the  cor- 
poranon  in  employing  an  unfit  en^neman. 

4.  A  statute  which  provides  that  a  bell  or  whistle 
shall  be  placed  on  every  locomotive  engine,  and 
shall  be  rung  or  sounded  or  the  engineman  or  llr»- 
man  sixty  rods  from  any  highway  oroMlog,  and  un- 
til the  highway  is  reached,  and  that  **  the  corpora- 
tion owning  ue  railroad  shall  be  liable  to  any  per- 
son injured  for  all  damages  sustalDed  "  by  reason  of 
neglect  so  to  do,  doeanot  make  the  corporation  lia- 
ble for  an  injury,  caused  by  negligence  of  the  en- 
gineman orflieman  in  this  respect,  to  afeUow-aerv- 
•nt. 

[No.  128.] 
Argued  Noe.  16, 18S3.      Decided  Dte.  10, 188S. 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  tlie  District  of  West  Virginia. 
The  histot;  and  facts  of  tlie  case  appear  in 
the  opinion  of  the  court. 
Mr.  B.  D.  Dowener,  for  plaintiff  in  error. 
Mestn.  John  EL  Cowem  and  O.  Boggeu,  for 
defendant  in  error. 

Mr.  Jugtiee  Chwgr  delivered  the  opinion  of 
the  court: 

This  is  an  action  iwainst  a  Railroad  Corpora- 
tion hj  a  brakeman  ui  its  employ,  for  penonal 
inluries  received,  while  working  a  smtch,  by 
bong  struck  by  one  of  its  locomotive  engines. 

The  declaration,  in  seven  different  counts,  al- 
leged as  grounds  of  action  that  the  defendant 
negligently  constructed  and  kept  its  tracks  and 
nntcnes  in  a  defective  and  dan^roua  condition; 
tliat  the  defendant,  liy  one  of  its  agents  and 
servants,  who  was  at  ue  time  unskillful,  negli- 
gent and  imflt  to  perform  the  business  and  em- 
ployment that  he  was  engaged  by  the  defend- 
ant to  perform,  and  who  was  engaged  in  a  serv- 
ice for  the  defendant  other  and  different  from 
the  service  in  which  the  plaintiff  was  engaged, 
and  whose  negligence,  unskiUfulneas  ana  imfit- 
ness  were  known  to  the  defendant,  negligently 
propelled  one  of  its  locomotive  engines  against 
ana  over  the  plaintiff;  that  this  was  done  with- 
out sounding  any  whistle  or  ringing  any  bell, 
as  required  by  thelawsof  die  Sta^  m.  West  Vir- 
ginia; and  that  the  defendant  neglected  proper 
precautions  in  the  selection  and  employment  of 
its  agents  and  servants. 

A  statute  of  West  Virginia  provides  that  "A 
bell  or  steam  whistle  shall  be  placed  on  each  lo- 
comotive engine,  which  shall  be  rung  or  whistled 
by  the  engineer  or  fireman  at  the  distance  of  at 
least  sixty  rods  from  the  place  where  the  rail- 
road crosses  any  public  street  or  highway,  and 
be  kept  ringing  or  whistling  until  such  street  or 
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liighway  is  reached,"  under  a  penal^  of  notex- 
oeeding  one  hundred  dollars  for  each  n^lect; 
and  that  "  the  corporation  owning  the  rauioad 
shall  be  liable  to  any  person  in jured  for  all  dam- 
ages sustained  by  reason  of  such  ne^ecL"  Stat. 
of  W.  Va.  of  1878,  ch.  88,  sec  81. 

As  we  understand  the  evidence  introduced  at 
the  trial,  it  conclusively  proved  the  following 
facts:  the  injury  occurred  at  night  at  a  place 
where,  as  the  i&intiff  himself  terafied,  "  there 
was  one  network  of  tracks,"  in  the  defendanfi 
railroad  yard,  near  the  junction  of  a  bianch 
road  with  the  main  road,  and  about  ten  rods 
from  a  highway  crossing.  The  plaintiff  had  ine- 
viously  been  emploved  on  another  part  of  the 
road.  On  the  night  in  ouestion,  in  the  perfrnm- 
ance  of  his  duty  as  a  Drakeman  on  a  freight 
train,  he  unloclud  a  switch  which  enabled  hi* 
train  to  pass  from  one  track  to  another;  and  be 
was  stooping  down,  with  his  lantern  on  tiw 
ground  beside  him,  to  unlock  the  ball  of  a  sec- 
ond switch  to  kt  the  engine  of  his  train  pwato 
a  third  track,  when  he  was  struck  and  inhued 
by  the  tender  of  another  f  rei^t  engine,  m  no 
way  connected  with  his  train,  backing  down  on 
the  second  tnck.  The  tender  {MOjected  t<a 
inches  beyond  the  rail  The  distance  between 
the  adjacent  rails  of  the  second  and  third  trac^ 
was  about  six  feet  The  second  switch  was  a 
ground  switch  of  a  kind  in  common  use,  the 
K)ck  of  which  was  in  the  center  of  the  roaoe  be- 
tween the  two  tracks;  and  tlie  handle  m  whi(& 
was  about  two  feet  long,  and  when  lying  flat 
extended  towaidseither  track,  and  when  thrown 
one  way  opened  the  switch,  and  when  thrown 
the  other  way  dosed  it.  The  switch  cotild  be 
worked  efficbntly  and  safely  by  a  man  stand- 
ing midway  between  the  two  tracks,  using  rea- 
sonable care.  It  could  not  be  safely  worked  Iqr 
standing  at  the  end  of  the  handle  while  an  en- 
gine was  coming  on  the  track  next  that  end. 
Upright  switches  could  not  be  used  at  a  ^ace 
wnere  the  tracks  were  so  near  together, wimoot 
seriously  interfering  with  the  moving  and  man- 
agement of  the  trains. 

The  phkhitiff  testified  that  he  had  nefcr 
worked  a  ground  switch  before,  and  that  the 
first  switoh  was  an  upright  switch.  But  be  ad- 
mitted on  cross-examination  that  the  two  kinds 
of  switehes  were  unlocked  in  the  same  manner, 
and  the  other  evidence  established  beyond  doubt 
that  the  first  switch  was  also  a  ground  swltdL 

A  single  witness,  who  had  been  a  brakeman, 
called  for  the  plaintiff,  in  answer  to  a  qiieetion, 
often  repeated,  of  his  counsel,  whether  that  ma 
a  safe  and  proper  switch  to  be  used  at  that 
point,  testified  that  he  could  not  say  it  was  a 
very  safe  place  at  that  time  there;  that  he 
thought  that  was  not  a  proper  kind  <A  switdi, 
and  an  upright  switch  would  have  been  more 
convenient  to  handle;  that  he  did  not  think  it 
was  a  very  safe  ball  there;  that  be  thwigfat  it 
was  not  a  safe  baU  there;  and  that  it  ooufii  not 
be  unlocked  without  danger  while  an  esigise  oc 
train  was  coming  upon  the  other  trade. 

The  engine  which  struck  the  plaintiff  was  be- 
ing driven  at  a  speed  of  about  twelve  mUcs  an 
hour,  by  an  engineman  in  the  defendant's  em- 
ploy, and  there  was  evidence  tending  to  show 
that  it  had  no  light  except  the  hea£i^t,  and 
no  bell,  and  that  its  wUstle  was  not  soanded. 

There  was  no  evidence  diat  ttie  tracks  wen 
I  improperly  ooostrueted,  or  that  die  engiitetnan 
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was  unfit  for  his  duty.  The  other  grounds  of 
action  relied  on  were:  improper  construction 
and  arrangement  of  the  switch;  negligence  of 
the  defendant  in  running  its  engine,  by  an  un- 
skillful and  negligent  engmeman.allegcato  have 
been  engaged  In  a  different  service  for  the  de- 
fendant from  that  in  which  the  plaintiff  was 
engaged;  and  omission  to  coolly  with  the  re- 
quirements of  the  Statute  of  West  Virginia. 

At  the  close  of  the  whole  evidence  (of  which 
all  that  is  material  is  above  stated),  the  court  di- 
rected the  jury  to  return  a  verdict  for  the  de- 
fendant, because  the  evidence  was  such  that  if 
a  verdict  should  be  returned  for  the  plaintiff, 
the  court  would  be  compelled  to  set  it  aside.  A 
verdict  for  the  defendant  was  accordingly  re- 
turned, and  the  plaintiff  sued  out  this  vnrit  of 
error. 

1.  It  is  the  settled  law  of  this  court,  that 
when  the  evidence  given  at  the  trial,  with  all 
inferences  that  the  jury  could  justiflably  draw 
from  it,  is  InsufBcient  to  support  a  vermct  for 
the  plaintiff,  so  that  such  a  verdict,  if  returned, 
must  be  set  aside,  the  court  is  not  bound  to  sub- 
mit the  case  to  the  jury,  but  may  direct  a  ver- 
dict for  the  defendant.  Pleatanti  v.  Fant,  32 
WaU.,  116  £89  U.  8.,  XXII.,  7801;  Serbert  v. 
BuOer,  97  U.  8^  819  [XXIV.,  9S8];  Bowditeh 
T.  Boitm,  101  U.  8.,  16  [XXV.,  9801;  Grigfit 
T.  HmuUm,  104  U.  8.,  858  [XXVI.,  840].  And 
it  has  recently  been  decided  by  the  House  of 
Lords,  upon  careful  consideration  of  the  previ- 
ous cases  in  England,  that  it  is  for  the  ^dge  to 
say  whether  any  facts  have  been  established  by 
sufficient  evidence,  from  which  negligence  can 
be  reasonably  and  legitimately  inferrM;  and  it 
is  for  the  jury  to  say  whether  from  those  facts, 
when  submitted  to  them,  negligence  ought  to 
be  inferred.  R.  Oo.  v.  Jackton,  8  App.  Cas.,198. 
Tried  by  this  test,  there  was  no  sufficient  evi- 
-dence  of  any  negligence  on  the  part  of  the  Rail- 
road Company  in  the  construction  and  arrange- 
ment of  the  switch,  to  warrant  a  verdict  for  uie 
plaintiff  on  that  ground.  The  testimony  of  the 
plaintiff  and  of  his  witness  was  too  slight.  A 
railroad  yard,  where  trains  are  made  up,  neces- 
sarily has  a  great  number  of  tracks  andswitch- 
«8  close  to  one  another,  and  anyone  who  enters 
the  service  of  a  railroad  corporation,  in  any 
work  connected  with  the  making  up  or  moving 
-of  trains,  assumes  the  risks  of  \ha.t  condition  oi 
things.  Although  it  was  night,  and  the  plaint- 
iff bad  not  been  m  this  yard  oefore,  his  lantern 
afforded  the  means  of  perceiving  the  arrange- 
ment of  the  switch  and  the  position  of  the  ad- 
jacent tracks.  The  switch  was  of  a  form  in 
common  use,  and  was,  to  say  the  least,  quite  as 
flt  for  its  place  and  purpose  as  an  upright  switch 
-would  have  been.  It  could  have  been  safely 
and  efficiently  worked  by  standing  opposite  the 
lock,  midway  between  the  tracks,  using  reason- 
able caie;  and  it  was  unnecessary,  in  order  to 
work  it,  to  stand,  as  the  plaintiff  did,  at  the 
-end  of  the  handle,  next  the  adjacent  track. 

2.  The  general  rule  of  law  is  now  firmly  es- 
tablished, that  one  who  enters  the  service  of  an- 
otber  takes  upon  himself  the  ordinary  risks  of 
tbe  negligent  acts  of  his  fellow-servants  in  the 
course  of  the  employment.  This  court  has  not 
hiiberto  had  occasion  to  decide  who  are  fellow- 
servants,  within  the  rule.  In  Packet  Co.  v. 
MeOue.n  WaU,  508  [84  U.  8.,  XXI.,  705]  and 
in  B.  k.  Co.  y.  fi/rt,  17  WaU.,  558  [84  tf.  8., 
10»  U.  8.  U.  8..  Book  21 


XXI.,  780],  the  plaintiff  maintained  his  act!on 
because  at  the  time  of  the  injury  he  was  not  act- 
ing under  his  contract  of  service  with  the  de- 
fendant; in  the  one  case,  he  had  wholly  ceased 
to  be  the  defendant's  servant;  in  the  other,  be- 
ing a  minor,  he  was  performing,  by  direction 
of  his  8up>erior,  work  outside  of  and  disconnect- 
ed with  the  contract  which  his  father  had  made 
for  him  with  the  defendant.  In  Hough  v.  R. 
Co..  100  U.  8..  318  [XXV.,  613],  and  in  B  Co. 
V.  JicDarUdt  [ante,  474],  the  action  was  for  the 
fault  of  the  master;  either  In  providing  an  un 
safe  engine,  or  in  employing  unfit  servants. 

Nor  Is  it  necessary,  for  t£e  purp<wes  of  this 
case,  to  undertake  to  lay  down  a  precise  and  ex- 
haustive definition  of  the  general  rule  in  this  re- 
spect, or  to  weigh  Oe  conflicting  views  which 
have  prevailed  in  tbe  courts  of  the  several  States ; 
because  persons  standing  in  such  a  relation  to 
one  another  as  did  tUs  plaintiff  and  the  engine- 
man  of  the  other  train,  are  fellow-servants,  ac 
cording  to  the  very  great  preponderance  of  ju- 
dicial authority  in  this  country,  as  well  as  the 
imiform  course  of  decision  in  the  House  of 
Lords,  and  in  the  English  and  Irish  courts,  as  is 
cleai'ly  shown  by  the  cases  cited  in  the  margin.* 
They  are  employed  and  paid  by  the  same  mas- 
ter. The  duties  of  the  two  bring  them  to  work 
at  tbe  same  place  at  the  same  time,  so  that  the 
negligence  ot  the  one  in  doing  his  work  may  in- 
jure the  other  in  doing  his  work.  Their  sepa- 
rate services  have  an  immediate  common  object, 
the  moving  of  the  trains.  Neither  works  under 
the  orders  or  control  of  the  other.  Each,  by 
entering  into  his  contract  of  service,  takes  the 
risk  of  tbe  negligence  of  the  other  in  pei-form- 
ing  his  service;  and  neither  can  maintain  an  ac- 
tion, for  an  injury  caused  by  such  negligence, 
against  the  corporation,  tbefr  common  master. 

The  only  cases  cited  by  the  plaintiff,  which 
have  any  tendency  to  support  the  opposite  con- 
clusion, are  the  decisions  of  the  Supreme  Court 
of  Wisconsin  in  C/iamberlain  v.  R.  R.  Co.,  11 
Wis.,  348,  and  of  the  Supreme  Court  of  Ten- 
nessee In  Saynei  v.  R.  R.  Oo.,S  Coldw.,  323, 
each  of  which  wholly  rejects  the  doctrine  of  the 
master's  exemption  from  liability  to  one  serv- 
ant for  the  negUgence  of  another,  and  the  first 
of  which  has  been  overruled  by  the  later  cases 
in  the  same  State. 

This  action  cannot,  therefore,  be  maintained 
for  the  negligence  of  the  engine  man  in  running 
his  engine  too  fast,  or  in  not  giving  due  notice 
of  its  approach. 

•  Furwfil  \.  K.  K.  Ck).,  4  Met.,  49;  Holden  r.  R.  B. 
C".,  lai  Mass.,  288;  Coon  v.  R.  R.  Co.,  5  N.  Y.,  492; 
T\- right  V.  R.  R.  Co.,  25  N.  Y.,  SeS:  Besel  v.  R.  R.  Co., 
Til  N.  Y.,  in;  Slater  v.  Jewett,  85  N.  Y.,  61;  McAn- 
drews  v.  Ilurns,  lOVroom,  117;  Smith  v.  Iron  Co.,  13 
Vroom,  487;  Coal  Co.  v.  Jones,  86  Pa.  St.,  438 ;  Whaa- 
Iiin  V.  R.  R.  Co.,  8  Ohio  St.,  249;  R.  Co.  v.  Dovlnncy, 
17  Ohio  St.,  197:  Slatt<!ry  v.R.Co.,23  Ind.,  81 ;  Smlfh 
V.  Potter,  46  Mich.,  358 ;  Moseley  v.  Chamberlain,  18 
■Wis..  700;  Cooper  v.  K.  Co.,  23  Wis.,  868;  SuUivan 
V.  K.  R.  Co.,  11  Iowa,  421 ;  Peterson  v.  Coal  Co.,  50 
Iowa,  673 ;  Foster  v.  R.  B.  Co.,  14  Minn.,  360 ;  Ponton 
V.  R.  B.,  Co.,  6  Jones  (N.  C),  245 ;  KB.  Co.  v.  Rol)ln- 
B<>n,  4  Bush,  507;  B.  Co.  v.  .Smith,  .59  Ala.,  245;  Ho- 
rn V.  E.  R.  Co.,  49  Cal.,  128;  Kielley  v.  Mining  Co., 
Siiwy.,  500;  Hutchinson  v.  York,  Newcastle  &  Ber- 
wick H.  Co.,  5  E.xch.,  34.3;  BartonshlU  Coal  Co.  v. 
Hrid,  3  Macq.,  280;  BartonshlU  Coal  Co.  v.McGuire, 
8  Macq.,  300;  Wilson  v.  Merry,  L.  R.  1  H.  L.,  326; 
Morgan  v.  Vale  of  Neath  R.  Co.,  B  B.  &  S.,  570,  736; 
8.  C,  L.  R„  1  Q.  B.,  149;  Tunney  v.  Midland  R.  Co., 
L.  R.  1  C.  P.,  m ;  Charles  v.  Taylor,  3  C.  P.  D.,  492; 
Conway  v.  Belfast  &  N.  C.  R.  Co.,  Ir.  B.  9C.  L.,498, 
a>id  Ir.  B.  11  C.  L.,  341 
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8.  The  Statute  of  West  Yirginia,  on  which 
the  plaintiff  relies.has  no  application  to  this  case. 
There  is  no  evidence  that  the  engine  which 
struck  the  plaintiff  was  about  to  cross  a  high- 
way; and  the  main,  if  not  the  sole,  object  of  the 
Statute  evidently  was  to  protect  travelers  on  the 
highway.  (/Donjua  v.  B.  B.  Co.,  6  R.  L,  211; 
Harty  v.  B.  B.  Oo.,  4Si  N.  Y.,  468.  It  may  per- 
haps include  passengers  on  the  trains,  or  stran- 
gers, not  trespassers,  on  the  line  of  the  road. 
But  it  does  not  supersede  the  ^neral  rule  of 
law  which  exempts  the  corporation  from  liabil- 
ity to  its  own  servants  for  the  fault  of  their  fel- 
low-servants. 

Judgment  afflrmtd. 

True  copy.    Test: 

James  H.  McEenney,  Clerk,  Sup.  Court,  U.  8. 

Clted-lll  U.  S.,  170, 842, 819;  lU  U.  S.,  880;  U4  V. 

a,  eu. 


STEPHEN  PERCY  ELLIS,  INEZ  RUTH 
ELLIS,  AND  Her  Husband,  EDWARD 
PECKHAM  ET  AL.,  Ajyptt., 

V. 

JEFFERSON  DAVIS. 

(See  S.  C,  Beporter's  ed.,  185-SO(.) 

Bitt  in  equity  not  *u*tained,  if  there  it  remedy  at 
law — equi^  juritdietion  to  annul  will—etate 
praetiee — Louiriana  lav. 

1.  A  bill  In  equity  cannot  be  sustained  In  the  otr^ 
ouit  court  to  recover  poaseaslon  of  real  estate,  part 
of  which  was  devised  to  defendant  and  part  irfven 
to  him  by  the  testatrix,  and  to  set  aside  we  wtu  and 
conveyance  as  obtained  by  undue  influence  and  for 
an  account  of  rents  and  profits,  the  title  to  which 
asserted  by  the  plalntlfl  b  not  an  equitable,  but  a 
legal  title ;  the  remedy  at  law  is  plain  and  adequate. 

2.  No  lurlsdlotlon  belongs  to  the  Circuit  Courts'of 
the  United  States,  as  ooun*  of  equity  to  decree  the 
Invalidity  of  a  will  and  annul  the  probate  thereof. 

8.  In  a  State,  however,  like  NewTork,where,  by  its 
law.  Its  ownoovirts  of  general  civil  jurisdiction  are 
authorized  collaterally  to  try  and  determine  the 
question,  of  the  validity  of  a  will  and  its  probate,  in 
a  suit  involving  the  title  to  real  property,  the  Cir- 
cuit Courts  of  the  United  States  may  have  like  Ju- 
risdiction of  such  a  suit  by  reason  ofthe  dtizensbip 
of  the  parties. 

4.  By  the  law  of  Louisiana,  an  action  of  revendi- 
cation  Is  the  proper  one  to  be  brought  for  the  pur- 
pose of  asaernng  the  16gal  title  and  consequent  light 
of  possession  of  the  heir  at  law  to  the  succession, 
when  another  Is  in  possession  under  claim  of  title 
by  virtue  of  a  will  admitted  to  probate.  It  furnishes 
an  adequate  and  complete  remedy  at  law,  and  ex- 
cludes a  suit  in  equity  for  the  putriose. 

[No.  104.] 
Argued  Nov.  9,  VS.  188S.    Decided  Dee.  10, 1883. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana. 
The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

Meura.  Wm.  Seed  MilU  and  G.  C.  Leedt, 
for  appellants. 

Messrs.  Jno.  D.  HePheraon  and  Cal- 
deron  Carlisle,  for  appellee. 

Mr.  Justice  Matthews  delivered  the  opinion 
of  the  court: 

The  appellants,  who  were  complainants  be- 
low, ai«  alleged  in  the  bill  of  complaint  to  be, 
Tespectively ,  citizens  of  New  York  or  Missouri, 
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or  British  subjects  and  aliens,  the  defendant  be- 
ing a  citizen  of  MississippL 

It  is  set  forth  in  the  bill  that  Sarah  AnnI>o^ 
sey  died  on  July  4, 1879,  seised  in  fee  simple  of 
certain  real  estate,  consisting  of  two  plantatioiis 
in  Tensas  Parish,  in  Louisiana,  an  estate  called 
Beauvoirand  other  property  in  Harrison  Coas- 
ty,  Mississippi,  and  real  estate,  not  described, 
in  Arkansaw,  besides  a  larj^  amount  of  movable- 
and  personal  property,  ngfats  and  oedits,  also 
not  described;  that  she  di«l,  leaving  no  hears  in 
the  ascending  or  descending  lines,  the  appel- 
lants being  her  next  of  kin  and  sole  l^al  neits 
in  the  collateral  line,  entitled  to  succeed,  in  cue 
of  intestacy,  to  the  whole  of  her  estate;  that 
during  her  lifetime,  on  May  10, 1878,  Mrs.  Dor- 
sey,  by  a  notarial  act  of  procuration,  oonstitnted 
the  defendant  her  agent  and  attorney  in  fact, 
-with  full  and  spedal  powers  to  take  exclusive 
control,  charge  and  management  of  all  her  Kop- 
erty  and  estate,  and  all  transactions  and  buanesa 
in  any  manner  connected  therewith,  including 
the  power  "for  and  in  her  name  to  sue  and  to  be 
sued,  to  purdiase,  lease,  alienate  or  incumber 
real  estate  situate  anywhere,  to  borrow  money, 
execute  notes  or  other  evidencesof  indebtedness. 

That,  in  virtue  of  said  agency,  the  defend- 
ant entered  upon  and  assumed  the  exdnave 
management  of  said  property  and  business,  and 
took  possession  of  all  account  books,  title  deeds, 
and  papers  thereto  appertaining,  and  continued 
in  the  exclusive  control,  management  and  pos- 
session as  said  agent  to  the  time  said  agency  ex- 
gired  by  the  d^tb  of  the  prindpel,  and  since 
er  said  death  has  still  continued  in  said  ex- 
clusive possession,  management  and  control 
That  thou^,  on  the  expiration  of  said  agency, 
it  was  incumbent  on  and  the  dutv  of  sud  at- 
fendant  to  render  to  said  heirs,  all  of  wlumi. 
and  their  respective  ri^ts,  were  well  known  to 
him,  a  full,  fair  and  correct  account  of  his  sd- 
ministration  of  said  agencv,  and  to  surrenda  u> 
them,  all  and  singular,  tne  said  property,  ac- 
count books,  title  deeds,  papers,  etc..  wbkh 
had  then  come  into  his  possession,  and  whidi 
your  orators  had  well  hoped  he  would  hare 
done,  yet,  on  the  expiration  of  his  said  agency, 
said  defendant,  notwithstanding  amicaUe  de- 
mand, refuses  still  so  to  do." 

It  is  further  alleged  in  the  bill  that  tiie  de- 
fendant claims  that  the  said  Sarah  Ann  Dorsey, 
bv  her  last  will  and  testament,  bequeathed  to 
him  idl  her  property,  for  his  own  sole  use  and 
benefit,  and  thereby  constituted  him  her  ufe 
heir  and  executor,  and  that,  by  virtue  thereof, 
he  is  entitled  in  his  own  right  to  said  estate;  and 
the  bm  admits  that  on  July  16,  1879,  the  de- 
fendant caused  to  be  filed  in  the  Second  District 
Court  for  the  Parish  of  Orleans  an  instrument 
written  and  signed  by  Sarah  Ann  Dors^,  of 
which  the  following  is  a  com: 

"  Beauvoir,  Harnson  Co.,  Miss.,  Jan.  4, 1878. 

I,  Sarah  Ann  Dorsey,  of  Tensas  Pariah,  La., 
being  aware  of  the  uncertain^  of  life,  and  be- 
ing now  in  sound  health,  in  mmd  and  body,  do 
make  this  my  last  will  and  testanient,  which  I 
write,  sign  and  seal  with  my  o-wn  hand,  in  the 
presence  of  three  competent -witnesses,  as  I  pos- 
sess property  in  the  States  of  Louisiana,  Miaai- 
sippiand  Arkansas.  I  owenoobligatkm  of  aoy- 
sort  whatever  to  anv  relation  of  my  own.  I  have 
done  aU  I  could  for  them  during  my  hfecl. 
therefore,  give  and  bequeath  all  my  pnqperty, 
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real,  personal  and  mixed,  wherever  located  and 
situated,  wholly  and  entirely,  without  hindrance 
or  qualification,  Ui  my  most  honored  and  es- 
teemed friend,  Jefferson  Davis,  ex-president  of 
the  Confederate  States,  for  his  own  sole  use  and 
benefit,  in  fee  simple,  for  ever;  and  I  herebr 
constitute  him  my  sole  heir,  executor  and  aa- 
ministrator.  If  Jefferson  Davis  should  not  sur- 
vive me,  I  give  all  that  I  have  b^jueathed  to 
him  to  his  youngest  daughter,  Yarina. 

I  do  not  intend  to  share  the  ingratitude  of 
my  countrr  towards  the  man  who  is,  in  my 
eyes,  the  highest  and  noblest  in  existence. 

In  testimony  whereof  I  sign  this  will,  written 
with  my  own  band,  in  the  pi-esence  of  W.  T. 
Watthall,  F.  8.  Hewes  and  John  C.  Craig,  sub- 
scribing witnesses,  resident  in  Harrison  County, 
MississippL 

^Signed)  Sarah  Ann  Dorsey. 
At  Mississippi  City,  on  the  fourth  day  of 
January,  eighteen  hundred  and  seventy-eight, 
the  above  named  Sarah  Ann  Dorsey  signed  and 
sealed  this  instrument,  and  published  and  de- 
clared the  same  as  and  for  her  last  will,  and  we, 
in  ber  presence  and  at  her  request,  and  in  the 
presence  of  each  other,have  hereunto  subscribed 
nxtr  names  as  witnesses. 

W.  T.  Watthall. 
P.  8.  Hewes. 
John  C.  Craig." 
Bnt  it  is  charged  that  the  pretended  will  is 
not  valid,  but  is  void,  because  at  the  time  of 
writing  and  signing  the  same  Sarah  Ann  Dor- 
sey was  not  of  sound  and  disposing  mind,  be- 
cause the  same  was  written  and  signed  by  her 
when  under  the  undue  influence  of  the  d<^end- 
ant,  which  undue  influence  excited  and  aggra- 
vated the  causes  depriving  her  of  a  sound  and 
disposing  mind,  rendering  her  more  susceptible 
to  such  undue  influence,  and  because  the  mo- 
tive and  object  inducing  and  controlling  the 
testatrix  to  make  fhe  same  were  contrary  to  law. 
The  bill  then  proceeds  to  recite  in  detail  a 
narrative  of  facts  alleged  in  support  of  these 
charges  affecting  the  testamentary  capacity  of 
Mrs.  Dorsey  and  the  integrity  of  the  execution 
of  the  instrument  as  her  testament;  and  alleges 
farther  that  the  defendant,  "though  in  nowise 
ignorant  of  the  premises  hereinbefore  set  forth 
touching  the  nullity  of  said  alleged  will, "  never- 
theless resorted  to  proceedings  oefore  the  Sec- 
ond District  Court  for  the  Parish  of  Orleans  for 
the  ijrobate  thereof,  "ex  parte  and  without  any 
previous  notification  thereof,  judicial  or  extra- 
judicial."   And  it  is  thereupon  further  alleged: 
"That,  by  said  proceedings,  it  appears  that  on 
the  16th  Julv,  1879,  defendant,  through  his  at- 
torneys, filed  his  certain  i>etition,  in  which  he 
tJlegee  that  by  the  tenor  of  the  last  will  and 
testament  of  Mrs.  Sarah  Ann  Dorsey,  dated 4th 
January,  1878,  he  is  made  the  legatee  and  ex- 
ecutor of  the  deceased  ;  that  said  wiU  had  been 
on  said  day  filed,  and  which  he  prays  may  be 
duly  proved  according  to  law;  that  thereupon 
an  order  was  obtained  that  said  will  should  be 
proved  before  the  Judge  of  said  court  forth- 
with; that  in  accordance  with  said  order,  and 
on  proof  that  said  instrument  was  wholly  writ- 
ten, dated,  and  signed  in  the  handwriting  of 
the  testatrix  (the  only  proof  essential  under  the 
laws  of  Louisiana  and  the  practice  of  its  courts 
for  an  «r  parte  probate  of  an  olographical  will), 
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and  on  the  further  (and  unusual  in  such  ea) 
parte  {irobste)  sworn  statement  of  two  of  the 
subscribing  witnesses  that  "The  testatrix,  Mrs. 
Sarah  Ann  Dorsey,  at  the  time  of  the  execution 
of  the  aforesaid  will,  was  of  sound  and  dispos- 
ing mind,"  a  decree  of  probate,  in  usual  form, 
was  rendered,  decreeing  the  probate  and  regis- 
try of  the  will  and  execution  of  its  provisiouH, 
including  the  issuing  of  letters  of  executorship, 
on  defendant's  complying  with  the  provisions  of 
law,  Tltat  by  said  proceedings  it  further  appears 
that  without  previously  qualifying  as  executor 
or  applying  for  an  order  of  inventory,  or  in  any 
manner  showing  to  the  court  the  amount  of  the 
indebtedness  of  the  succession;  without  tend- 
ering any  security  to  creditors  or  deferring 
his  application  for  a  reasonable  time  within 
which  creditors  might,  should  they  desire,  de- 
mand of  him  secunW,  or  heirs  ought  contest 
the  validitv  of  the  wul,  or  any  of  its  provisions, 
or  the  sufficiency  of  the  testimony  of  its  pro- 
bate— ^proceedings  not  only  usual,  but,  as  to 
most  of  them,  essential  prerequisites  to  any  de- 
mand by  a  testamentary  heir  or  universal  legatee 
to  be  put  in  possession  of  an  estate ;  yet,  not- 
withstanding this,  said  defendant,  on  the  said 
16tb  July,  by  representing  to  the  court  that  the 
testatrix  left  no  forced  heirs  and  owed  no  con- 
siderable debts,  that  he  was  willing  to  accept 
and  take  the  succession  pure  and  simple,  and 
that  in  his  opinion  'there  is  no  necessity  of  fur- 
ther administration,'  obtained  an  order,  'That, 
as  the  sole  and  universal  legatee  of  the  late 
Sarah  Ann  Dorsey,  petitioner,  Jefferson  Davis, 
be  put  in  possession  of  all  the  property ,  real ,  ^r- 
sonal  and  mixed,  left  by  ber  and  wherever  situ- 
ated.' That  by  said  proceedings  and  decrees  said 
second  district  court  ceased  to  have  jurisdiction 
over  or  regarding  the  administration  of  said 
succession  and,  owing  to  his  citizenship  and 
the  limited  junsdiction  of  said  court,  defend- 
ant in  the  premises  ceased  to  be  in  any  manner 
further  amenable  or  subject  to  its  junsdiction. 
That  although  said  proceedings  and  decrees, 
as  yoiir  orators  are  advised,  are  not  res  judi- 
cata asainst  them,  yet,  nevertheless,  in  virtue 
thereof,  said  will  and  its  order  of  probate  are 
and  will  remain  a  muniment  of  title  in  defend- 
ant to  all  and  singular  the  estate  of  said  Sarah 
Ann  Dorsey  so  long  as  said  will  and  order  of 
probate  shall  remain  unannulled  and  unrevoked 
through  judicial  proceedings  bad  contradictori- 
ly with  said  defendant." 

And  it  is  further  alleged  that  this  decree  of 
probate  was  unadvisedly  rendered  and  should 
be  revoked,  canceled,  and  recalled  for  the  rea- 
sons rendering  said  will,  of  which  it  is  the  pro- 
bate, null  and  void,  and  because  the  testimony 
given  in  support  of  the  probate  was  false  and 
erroneous,  and  because,  even  If  uncontradicted, 
it  would  be  insufficient 

It  is  further  charged  in  the  bill,  that  the  de- 
fendant also  claims  title  to  the  estate  in  Missis- 
sippi called  "Beauvoir,"  by  virtue  of  a  sale  to 
hfin  of  Bidd  property  and  a  convwance  there- 
of made  by  Sarah  Ann  Dorsey  February  19, 
1879,  a  copy  of  which  is  set  out,  which  the  ap- 
pellants aver,  however,  to  be  null  and  void,  for 
the  same  reasons  on  which  they  allege  the  will 
to  be  void,  and  because  at  the  time  the  defend- 
ant occupied  towards  the  said  Sarah  Ann  Dor- 
sey such  a  relation  of  trust  and  confidence,  as 
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that  he  hnd  no  right  to  purchase  the  properly, 
and  that  his  consent  to  the  sale  thereol  to  him- 
self, without  aecuritv  for  the  payment  of  the 
price,  which  was  below  its  value,  was  a  viola- 
tion of  his  trust,  for  which  reasons,it  is  claimed, 
said  sale  should  be  canceled  and  annulled. 

It  1b  also  alleged  in  the  bill,  "  that  owing  to 
the  complicated  character  of  the  said  agency 
thus  held  by  defendant,  an  account  thereof,  as 
herein  demanded,  cannot  properly  betaken  ex- 
cept in  a  court  of  equity. 

The  prayer  of  the  bill  is  as  follows: 

"And  that  it  may  be  decreed  that  the  said  al- 
leged will  of  the  said  Sarah  Ann  Dorsey,  dated 
'Beauvoir,  Harrison  County,  Mississippi,  Jan- 
uary 4,  1878,'  and  filed  in  the  secona  district 
court  for  the  Parish  of  Orleans  in  the  record  of 
her  succession  under  No.  41,876  of  the  docket, 
on  the  15th  July,  1879,  be  canceled  and  annulled 
as  absolutely  void  and  of  no  effect  in  law;  and 
that  the  decree  of  probate  of  said  alleged  will, 
and  the  decree  recognizing  said  def  en^nt  to  be 
the  sole  and  univer^  legatee  of  said  Sarah  Ann 
Dorsey,  and  as  such  ordered  to  be  put  in  pos- 
session of  all  the  property  left  by  her,  wherever 
situated,  both  rendered  on  said  15th  July,  1879, 
and  tn  exteruo  set  forth  in  Exhibit  B,  be  re- 
voked, canceled  and  recalled  as  absolutely  void 
and  of  no  effect  in  law,  and  that  the  alleged  sale 
and  conveyance  of  property  situate  in  Harrison 
County,  Mississippi,  by  said  Mrs.  Dorsey  to  de- 
fendant, on  the  IBth  February,  1879,  and  tn  «t- 
tento  set  forth  in  Eichibit  C,  be  canceled  and 
annulled  as  absolutely  void  and  of  no  effect  in 
law,  in  so  far  as  either  said  will,  decree  or  pro- 
bate, decree  of  possession,  or  sale,  in  any  man- 
ner to  be  pleaded  by  defendant  as  recognizing 
him  as  testamentary  heir  and  universal  legatee 
of  said  Sarah  Ann  Dorsey,  or  as  a  muniment  of 
title  or  legal  bar  against  your  orators  or  their 
co-heirs  as  her  legal  and  sole  heirs,  and  as  such 
entitled  to  the  ownership  and  possession  of  all 
and  singular  the  property  belonging  to  her  es- 
.tale,  and  which  in  any  manner  has  come  into 
the  possession  of  said  aef  endant,  either  as  agent 
or  trustee. 

And  that  it  be  further  decreed  that  said  de- 
fendant come  to  a  full  and  fair  account  of  all 
and  singular  his  acts  and  doings  of  his  agency 
under  the  said  act  of  procuration  of  May  10, 
1878;  and  that  it  be  decreed  the  defendant  fur- 
ni<di  to  this  honorable  court  a  full  and  detailed 
Btntemcnt  of  all  properties,  real  and  personal, 
of  said  Sarah  Ann  Dorsey,  which  came  into  his 
possession  or  under  his  control  and  management 
as  her  agent,  or  of  which  he  has  taken  posses- 
sion under  and  by  virtue  of  said  alleged  will  or 
said  decrees  of  the  second  district  court  of  July 
16,  1879,  or  said  alleged  sale  of  February  19, 
1879. 

And  that  it  be  further  decreed  that  said  defend- 
ant at  once  stirrender  unto  oratois  and,  if  sode 
sired  by  them,  lointly  with  their  co-heirs,  the 
possession  of  all  said  properW,  including  all 
books,  papers,  evidences,  title  deeds,etc.,  which, 
belon^g  to  said  estate,  at  any  time  since  May 
10, 1OT8,  has  come  into  his  possession. 

And  that  defendant  be  perpetually  enjoined 
and  restrained  by  the  decree  of  this  court  from 
setting  up  or  pleading  said  alleged  will,  said  de 
cree  of  probate,  said  decree  of  possession  and 
said  act  of  sale,  or  any  title,  right  or  claim 
thereunder,  against  your  orators  as  next  of  kin 
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and  applied  in  the  recent  case  of  Rooty.  R.O0., 
105  IL  8.,  189-212  [XXVI.,  976-983], 

In  the  present  biU,  no  circumstances  are  al- 
tered to  except  the  case  from  the  general  role. 
The  defendant  did  not  sustain  towards  the  com- 
plainants at  any  time  any  relation  of  trust  and 
oonfldence;  he  was  not  their  agent;  and  any 
right  which  they  can  assert  against  him  for  the 
rents  and  profits  of  the  estate  is  altogether  de- 
pendent upon  their  title  to  that  estate,  and  can- 
not arise  until  that  has  been  established.  The 
title  which  they  assert  to  that  is  not  an  equita- 
ble, but  a  legal  title,  as  heirs  at  law  and  next  of 
kin  of  Sarah  Ann  Dorsey,  and  is  to  be  estab- 
lished and  enforced  by  a  direct  proceeding  at 
law  for  the  recovery  of  the  possession  which 
they  allege  the  appellee  illegally  withholds. 
There  is  no  ground,  therefore,  on  which  the  bill 
can  be  supported  for  the  account  as  prayed  for. 

It  is  contended,  however,  for  the  appellants 
that  the  bill  ought  to  have  been  maintained.for 
the  purpose  of  decreeing  the  invalidity  of  the 
will  of  Mrs.  Dorsey  and  annulling  the  probate, 
so  far  at  least  as  it  gave  effect  to  the  will  as  a 
muniment  of  title. 

It  is  well  settled  that  no  such  jurisdiction  be- 
longs to  the  circuit  courts  of  the  United  States, 
as  courts  of  equity;  for  courts  of  equity,  as 
such,  by  virtue  of  tlieir  general  authonty  to  en- 
force equitable  rights  and  remedies,  do  not  ad- 
minister relief  In  such  cases.  The  question  in 
this  aspect  was  thoroughly  considerea  and  final- 
ly settled  by  the  decSion  of  this  court  in  the 
case  of  BrodttHeKiWm,  21  Wall.,  508  [88 U.S., 
XXU.,  599].  It  was  elaborately  considered  and 
finally  determined  in  England  bv  the  House  of 
Lords  in  the  case  of  AUen  v.  MePherion,  1  H. 
of  L.Cas.,  191.  In  that  country,  it  wasundoubt- 
edly  the  practice  of  the  courts  of  chanceir  to 
entertain  bills  to  perpetuate  the  testimony  of  the 
witnesses  to  a  will  devising  lands,  at  the  suit  of 
the  devisee  against  the  heir  at  law,  it  being  al- 
leged that  the  latter  disputed  its  validity;  and 
this,  as  Blackstone  says,  8  Bl.  Com.,  450,  "is 
what  is  usually  meant  by  proving  a  will  in 
chancery."  It  is  also  true,  that  a  bill  in  equity, 
in  the  nature  of  a  bill  of  peace,  or  quia  timet, 
would  lie  at  the  suit  of  a  devisee  against  the 
heir  at  law,  in  which  the  validity  of  the  will 
having  been  sustained  by  the  verdict  of  a  jury 
on  the  trial  of  an  issue,  dnitavit  vd  rum,  a  de- 
cree might  be  passed  establishing  the  will  and 
the  title  of  the  devisee  under  it,  and  perpetual- 
ly enjoining  the  heir  at  law  from  settmg  up  any 
<uaim  of  titfo  a^dnst  it.  Story,  £q.  Jur. ,  section 
1447.  The  heir  at  law,  it  was  formerly  held, 
was  not  entitled  to  file  such  a  bill,  for  he  could 
bring  his  action  of  ejectment  and  thus  had  his 
rem«ly_  at  law;  although  such  a  bill  would  be 
entertained,  if  not  objected  to,  or  if  there  were 
any  impediments  to  the  proper  trial  of  the  merits 
on  such  an  action.  Bootle  v.  Blunddl,  19  Yes. , 
494.  The  modem  rule  is  "that  the  usual  and 
generally  more  convenient  practice  is  to  enable 
uie  heir  to  proceed  by  ejectment,  but  that  it  is 
open  to  the  court  to  direct  an  issue,  if  from  any 
caase  that  course  appears  desirable."  Boy»a  v. 
MotAorough,  6  H.  of  L.  Cas.,  1-42.  The  man- 
ifest ground  on  which  courts  of  equity  in  En- 
gXtaad  proceeded,  in  declininfi^  the  jurisdiction 
ut  question  was,  that  as  to  wills  of  personalty, 
the  jurisdiction  of  courts  of  probate  was  exclu- 
sive,  and  that  as  to  devises,  the  remedy  at  law 
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was  plain,  adequate  and  complete.  In  this  coun- 
try, from  a  time  anterior  to  the  adoption  of  the 
Constitution,  the  same  distinction  of  jurisdic- 
tion has  existed,  all  probate  and  testamentary 
matters  having  been  confided  either  to  separate 
courts  of  probate,  under  different  denomina- 
tions, or  a  special  jurisdiction  over  them  hav- 
ing been  vested  in  courts  having  jurisdiction 
also  over  other  subjects.  For  reasons  growing 
out  of  our  policy,  which  subjected  real  estate 
equally  with  personalty  to  the  payment  of  debts, 
and  in  other  respects  freed  it  from  feudal  fet- 
ters, the  probate  jurisdiction  was  extended,  but 
with  varying  effect  in  different  States,  over  wills 
of  land,  as  well  as  of  personal  chattels,  preserv- 
ing, however,  in  some  form,  the  rights  and 
remedies  of  heirs  at  law  to  contest  their  validi- 
tv.  But  it  was  almost  universally  recognized 
that  no  will  could  have  effect,  for  any  purpose, 
until  admitted  to  probate  and  record  by  the  lo- 
cal authority,  although  in  some  States,  while 
the  orignal  'probate  was  conclusive  until  set 
aside,  for  all  purposes  and  as  to  all  persons,  in 
others  it  was  conclusive,  while  in  force  at  all, 
only  as  to  personalty  and  for  the  purposes  of 
administration,  and  not  as  a  muniment  of  title 
as  to  devises.  In  States  where  it  is  held  to  have 
a  conclusive  force,  formal  modes  are  prescribed 
of  contesting  the  validity  of  the  instrument  as 
a  will,  and  of  the  regularity  and  legality  of  the 
probate,  by  suits  repilarly  institute  solely  for 
that  purpose,  and  inter  partes;  but  such  pro- 
ceedings are  generally  regarded  as  the  exercise 
of  probate  jurisdiction,  even  if  administered  in 
courts  other  than  that  of  original  probate,  but 
the  judgment,  as  in  other  cases  inter  pariee, 
binds  only  parties  and  privies.  In  those  States 
where  the  probate,  although  conclusive  while 
in  force  as  to  personalty  and  for  Uie  purposes 
of  administration  merely,  is  only  prima  fane 
evidence  where  the  will  is  relied  on  as  a  muni- 
ment of  title  to  real  estate,  its  validity  may  be- 
come a  question  to  be  tried  whenever  and  wher- 
ever a  liugation  arises  concerning  real  property, 
the  title  to  which  is  affected  by  it,  just  as  in 
England,  in  actions  of  ejectment  between  the 
heir  and  the  devisee,  or  those  claiming  through 
them.  In  a  State,  of  which  Kew  York  is  an 
example,  where,  by  its  law,  Its  own  courts  of 
general  civil  jurisdiction  are  authorized  thus  in- 
cidentally and  collaterally  to  try  and  determine 
the  c(ue8tion  of  the  validity  of  a  will  and  its  pro- 
bate in  a  suit  involving  the  title  to  real  proper- 
ty, there  can  be  no  question  but  that  the  Circuit 
Courts  of  the  United  States  might  have  juris- 
diction of  such  a  suit  by  reason  of  the  citizen- 
ship of  the  parties,  and  in  exercising  it  would 
be  authorized  and  required  to  determine,  as  a 
court  administering  the  law  of  that  State  the 
same  questions.  Aiid  where  provision  is  made 
by  the  laws  of  a  State,  as  is  the  case  in  many, 
for  trying  the  question  of  the  validity  of  a  will 
already  admitted  to  probate  by  a  litigation  be- 
tween parties  in  which  that  is  the  sole  question, 
with  the  effect,  if  the  judgment  shall  be  in  the 
negative,  of  rendering  the  probate  void  for  all 
purposes  as  between  the  parties  and  those  in 
privity  with  them,  it  may  be  that  the  courts  of 
the  United  States  have  jurisdiction,  under  ex- 
isting provisions  of  law,  to  administer  the  rem- 
edy and  establish  the  right  in  a  case  where  the 
controversy  is  wholly  between  citizens  of  dif- 
ferent States.  The  judicial  power  of  the  United 
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States  extends,  by  the  terms  of  the  Constitu- 
tion, "to  controversies  between  citizens  of  dif- 
ferent States;"  and  on  the  supposition,  which 
is  not  admitted,  that  this  embraces  only  such  as 
arise  in  cases  "in  law  and  equi^,"  it  does  not 
necessarily  exclude  those  wnicn  may  involve 
the  exercise  of  jurisdiction  in  reference  to  the 
proof  and  validity  of  wills.  The  original  pro- 
bate, of  course,  b  mere  matter  of  state  regula- 
tion, and  depends  entirely  upon  the  local  law; 
for  it  Is  that  law  which  confers  the  power  of 
making  wills,  and  prescribes  the  conditions 
ui>on  which  alone  they  may  take  eSect;  and  as, 
by  the  law  in  all  the  States,  no  instrument  can 
be  effective  as  a  will  until  proved,  no  rights  in 
relation  to  it,  capable  of  being  contested  be- 
tween parties,  can  arise  until  preliminary  pro- 
bate has  been  4rst  made.  Jurisdiction  as  to 
wills,  and  their  probate  as  such,  is  neither  in- 
cluded in  nor  excepted  out  of  the  grant  of  ju- 
dicial power  to  the  courts  of  the  United  States. 
So  far  as  it  is  m  parte  and  merely  administra- 
tive, it  is  not  conferred  and  it  cannot  be  exer- 
cised by  them  at  all  until,  in  a  case  at  law  orin 
equity,  its  exercise  becomes  necessarv  to  settle 
a  controversy  of  which  a  court  of  the  United 
States  may  take  cognizance  by  reason  of  the 
citizenship  of  the  parties.  It  has  been  often  de- 
cided by  tliis  cmut  that  the  terms  "law"  and 
"equity,"  as  used  in  the  Constitution,  although 
intended  to  mark  and  fix  the  distinction  be- 
tween the  two  systems  of  jurisprudence  as 
known  and  practiced  at  the  time  of  its  adop- 
tion, do  not  restrict  the  jurisdiction  conferred 
by  it  to  the  very  rights  and  remedies  then  rec- 
ognized and  employed,  but  embrace  as  well,  not 
only  rights  newly  created  by  Statutes  of  the 
States,  as  in  cases  of  actions  for  the  loss  occa- 
sioned to  survivors  by  the  death  of  a  person 
r.-iused  by  the  wrongful  act,  neglect,  or  default 
of  anothCT,  B.  Co.  v.  WhiWm,  18  WaU. .  287  [80 
U.  8.,  XX.,  577];  DennickY.BaOroad  Co.,lQ& 
U.  8.,  16  [XXVL,  489],  but  new  formsof  rem- 
edies to  dIb  administered  in  the  courts  of  the 
United  States,  according  to  the  nature  of  the 
rase,  so  as  to  save  to  suitors  the  right  of  trial  by 
jiuy  in  cases  in  which  they  are  entitled  to  it, 
according  to  the  course  and  analogy  of  thecom- 
monlaw.  .Hr parte  &pyd,105U.S.,647  [XXVL, 
1200];  Boom  Co.  t.  Pattenm,  08  U.  8.,  406 
[XXV.,  307]. 

In  Byde  v.  8toM,  30 How.,  170-175  [61  U.S., 
XV.,874, 876],  it  was  said  by  Mr.  Juttiee  Camp- 
bell, delivering  its  opinion, that  "The  court  has 
repeatedly  decided  tiiat  the  jurisdiction  of  the 
courts  of  theUnited  States  over  controversies  be- 
tween citizens  of  different  States  cannot  be  im- 
paired by  the  laws  of  the  States,  which  prescribe 
the  modes  of  redress  in  their  ooorts,  or  which  reg- 
ulate the  distribution  of  their  judicial  power. 

InPayw  V.  5bo*,7  Wall. ,436  (;74U.S:, XIX., 
3(tO],  it  was  decided  that  the  jurisdiction  of  the 
Circuit  Court  of  the  United  States,  in  a  case  for 
equitable  relief,  was  not  excluded  because,  by 
the  laws  of  the  State,  the  matter  was  within  the 
exclusive  jurisdiction  of  its  probate  courts;  but, 
as  in  all  other  cases  of  conflict  between  juris- 
dictions of  independent  and  concurrent  author- 
ity, that  which  nas  first  acquired  possession  of 
tlie  ret,  which  is  the  subject  of  thelitiration,  is 
entitied  to  administer  it  WiUiamt  y.  Benedict, 
8  How.,  107;  Bank  v.  Horn,  17  How.,  160  [68 
U.  S.,  XV.,  71];  Tonleif  v.  tatender,  81  Wall., 
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876  [88  U.  8.,  XXn.,  6361;  Taylor  ▼.  CanH, 
20  How.,  588  [61  U.  8.,  XV.,  10381;  Frteaum 
V.  How,  84  How.,  464  [65  U.  8.,  XVL,  T ' 
Hook  V.  Payne,  14  Wall.,  356  [81  U.  8., .' 


It  was  said  by  thisoourtin  OairtM\.  Puentet, 
93  U.  S.,  10-18  [XXm.,  634-SW],  Mr.  JuHet 
Field  delivering  its  opinion,  that ''  The  Censti- 
tution  imposes  no  limitation  upon  the  class  of 
cases  involving  controversies  between  citizens 
of  different  States,  to  which  the  judicial  power 
of  the  United  States  may  be  extended;  and  Con- 
gress may,  therefore,  lawfully  provide  for  brine- 
ing,  at  the  option  of  either  of  the  parties,  all 
such  controversies  within  the  jurisdiction  of  the 
Federal  Judiciary."  And,  refoting  to  the  nat- 
ure of  suits  whicn,  as  in  that  case,  sought  to  an- 
nul the  probate  of  a  will  and  adjudge  it  to  be 
invalid,  the  court  further  said  (p.  20):  "And  if 
by  the  law  obtaining  in  the  State,  customtiy  or 
statutory,  they  can  be  mainttuned  in  a  state 
court,  whatever  designation  that  court  may  betr, 
we  think  they  may  oe  maintained  by  orighul 
process  in  a  Federal  Court,  where  the  putiea 
are,  on  the  one  side,  citizens  of  Louisiana;  and, 
on  the  other,  citizens  of  other  States." 

As  that  was  a  case  in  which  the  sole  qnestioa 
decided  was  the  right  of  the  defendant  to  re- 
move the  cause  from  the  state  court  to  the  Ci^ 
cuit  Court  of  the  United  States,  under  the  Act 
of  Alarch  2, 1867,  14  Stat,  at  L.,  658,  it  was  as- 
sumed, and  not  decided,  that  the  said  suit 
brought  in  the  state  court  was  one  which,  on- 
der  the  laws  of  the  State,  its  courts  were  au- 
thorized to  entertain  for  tbejmipose  of  grant- 
ing the  relief  prayed  for.  The  point  d^led 
was,  that  if  it  were  it  might  properly  be  trans- 
ferred to  a  court  of  the  TJnited  States. 

It  remains,  therefore,  in  the  present  case  to 
inquire  whetiier  the  complainants  are  entitled, 
under  the  laws  of  Louisiana,  to  draw  in  ques- 
tion, in  this  mode  and  with  a  view  to  the  decree 
sought,  the  validity  of  the  will  of  Sazah  Ann 
Dorsey  and  the  integrity  of  its  probate. 

An  examination  (3  the  dedsums  of  the  Su- 
preme Court  of  Louisiana  on  the  subject  iriD 
disclose  that  a  distinction  is  made  in  reference 
to  proceedings  to  annul  a  will  and  its  motiate, 
according  to  the  objects  to  be  accompluhed  by 
the  jud^ent  and  the  relation  of  the  partiee  to 
the  subject.  If  the  administration  of  the  sac- 
cession  is  incomplete  and  t'n  fieri,  and  the  ob- 
ject is  to  alter  or  affect  its  course,  the  applica- 
tion must  be  made  to  the  court  of  x>robates, 
which,  in  that  case,  has  possesion  of  the  snb- 
ject  and  exclusive  jurisdiction  over  it.  If,  on 
the  other  hand,  the  succession  has  been  dosed, 
or  has  proceeded  so  far  that  the  parties  entitled 
under  tbe  will  have  been  put  in  possession  of 
their  rights  to  the  estate,  tnen  the  resort  of  ad- 
verse claimants  must  be  to  an  action  of  revendi- 
cation  in  tbe  courts  of  general  jurisdiction,  in 
which  the  legal  title  is  asserted  as  against  the 
will  claimed  to  be  invalid,  making  an  iasoe  in- 
volving that  question. 

In  ffDonogan  v.  Knox,  11  La.,  884^  tbe  Su- 
preme Court  of  Louisiana  said :  "It  wpeais  tiis 
that  the  jurisdiction  of  the  courts  of  probals  h 
limited  to  claims  against  succeesiona  for  mon- 
ey, and  that  all  dwns  for  real  property  apper- 
tain to  the  ordinary  tribunals  and  are  oenfed  to 
courts  of  probate.  The  plaintiff  in  this  case  «M 
therefore  compelled,  in  suing  tax  the  piiqia^ 
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«f  the  succession,  to  seek  redress  in  tbe  district 
'Oourt,  and  whether  she  attacked  the  will,  or  the 
•defendant  set  it  up  as  his  title  to  the  property, 
the  court  baring  cognizance  of  the  subject  must 
-of  neceasitT  ezunine  into  its  legal  effect.  And 
although  the  will  may  have  been  admitted  to 
probate  and  an  order  given  for  its  execution,yet 
these  are  only  prelinunary  proceedings  neces- 
sary for  the  administration  of  the  estate,  and 
not  a  judgment  binding  on  those  who  are  not 
parties  to  them.  When,  therefore,  in  an  action 
-of  reTendication  a  testament  with  probate  be- 
comes a  subject  of  oontrorersy,  it  will  surely 
not  be  contended  that  a  court  of  ordinary  luris- 
-diction,  having  cognizance  of  the  principal  mat- 
ter, shall  suspend  Its  proceedings  until  another 
■court  of  limited  power  shall  pronounce  upon 
the  subject;  for  in  that  case  the  ordinary  courts 
would  submit  to  another  tribunal  the  decision 
•of  the  main  question  in  the  cause,  without  right 
of  trial  by  jury,  and  would  have  little  else  to 
•do  than  to  comply  with  its  decree." 

In  Robert  y.  Auitr,  17  La.,  4,  the  same  court 
said:  "  On  the  question  of  jurisdiction  arising 
from  the  state  of  the  case,  we  understand  the 
•distinction  repeatedly  made  by  this  court  to 
be  that  whenever  the  validity  or  legality  of  a 
will  is  attacked  and  put  at  issue  (as  in  the  pres- 
•ent  case)  at  the  time  that  an  order  for  its  execu- 
tion is  applied  for,  or  after  it  has  been  regularly 
probated  and  ordered  to  be  executed,  but  pre- 
vious to  the  heirs  or  legatees  coming  into  pos- 
-session  of  the  estate  under  it,  courts  of  probate 
•alone  have  jurisdiction  to  declare  it  voi^,  or  to 
«ay  that  it  shall  not  be  executed.  This  is  the 
purport  and  extent  of  the  decision  in  the  case  of 
Lewit  V.  Meeeutori,  6  La.  887;  C.  of  Pr.,  art. 
:934,  section  1.  But  when  an  action  of  revendi- 
■cation  is  instituted  by  an  heir  at  law  against  the 
testamentary  heir  or  imiversal  legatee  who  has 
been  put  in  possession  of  the  estate  and  who 
sea  up  the  will  as  his  title  to  the  property,  dis- 
trict courts  are  the  proper  tribunals  in  which 
such  suits  must  be  brought  [Mcune  v.  JPierre] 
«  Mart.  (N.  6.),  298  f  Sharp  v.  Knox]  2  La.  28; 
l(/JDonogan  v.  JSnoxJll  La.  888." 

In  nae/uU  v.  JRaehal,  1  Rob.  (La.)  116,  It  is 
«l80  said:  "We  cannot  consider  the  question  of 
Jurisdiction  as  an  open  one.  The  doctrine  is 
now  well  settled,  that  in  a  suit  for  property, 
whether  the  pltdntiff  attacks  the  will  under 
which  it  is  held  or  the  defendant  sets  it  up  as  his 
title  to  the  property  claimed,  the  courts  of  ordi- 
nary jurisdiction  before  whom  the  principal  mat- 
ter, to  wit:  the  action  of  revendication  is  brought, 
must  of  necessity  pronounce  on  tbe  validityof 
the  will  which  is  thus  drawn  in  question.  The 
proceedings  had  in  tbe  court  of  probate  for  the 
setttement  of  the  estate,  such  as  the  probate  of 
tbe  will  and  the  order  given  for  its  execution, 
cannot  have  the  effect  contended  for  by  the  ap- 
pellant; they  cannot  be  considered  as  a  judg- 
ment binding  on  the  plaintiffs,  who  were  not 
parties  to  them." 

In  Sueeenion  of  Jhiplemt,  10  Bob.,  198,  it  is 
said: 

"  This  court  has  often  held  that  the  admis- 
aion  of  a  will  to  probate,  and  the  order  given 
for  its  execution,  are  only  preliminary  pnx^ed- 
ings;  necessary  for  the  administration  of  the 
•estate,  and  do  not  amount  to  a  judgment  binding 
•on  tboee  who  are  not  parties  thereto."  To  the 
same  effect  are  8ueeet»iono/Ihtputf,  4  La.  Ann., 
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670;  Saphiev.  Duptettii,  2La.  Ann  ,  724;  Abiton 
V.  Abston,  16  La.  Ann.,  187. 

In  Shan)  v.Enocs  [tupra]  it  was  said:  "The  pe- 
titioner hunself  shows  that  the  defendant  holds 
the  property  claimed  from  him  under  a  will  and 
confirmatory  act,  which  she  seeks  to  set  aside. 
This  she  cannot  effect  except  in  a  court  of  ordi- 
nary jurisdiction,  t. «.,  in  the  district  court." 

In  Hoovm't  Sueeettion  v.  Tork,  80  La.  Ann., 
7S3,  the  suit  was  simply  to  annul  a  will,  and  the 
probate  of  a  will,  and  to  have  certain  persons 
plaintiff  declared  heirs  and  entitled  to  take  as 
such.  This,  it  was  declared,  was  purely  a  pro- 
bate proceeding  and  cognizable  alone  by  the 
parish  court  in  which  the  succession  was  opened. 
"It  was  a  matter  incidental  to  the  opening  and 
settlement  of  the  succession." 

•And  the  same  principle  governed  the  decision 
in  Blatini  v.  BkuirU't  Sueeettion,  80  La.  Ann., 
1388.  That  was  an  application  in  the  probate 
court  on  the  part  of  forced  heirs,  demanding 
that  their  rights  as  such,  known  under  the  law 
of  Louisiana  as  their  leqitime,  of  which  their 
ancestor  could  not  depnve  them  by  his  testa- 
ment, should  be  recognized,  so  that  they  might 
receive  their  share  of  the  succession.  The  ef- 
fect of  allowing  it  would  be,  not  to  annul  or  in- 
validate the  will,  but  merely  to  displace  it,  in 
the  administration  of  the  succession,  to  the  ex- 
tent required  by  their  indefeasible  interest  in  it. 
It  was  objected  to  the  jurisdiction  of  the  court 
that  the  succession  had  been  closed  by  a  previous 
iudgment  sending  the  widow  and  testamentary 
heir  into  possession;  but  the  exception  was  over- 
ruled on  the  ground  that  the  suit  was  of  probate 
jurisdiction. 

In  Qibiony.  Dooley,  82  La.  Ann.,  969,  an  ac- 
tionto  annul  a  will.it  was  held,might  be  brought 
in  the  parish  court,  although  the  succession  hod 
been  closed  by  a  delivery  of  the  property  to  thu 
institute^  hefr.  The  rule,  as  laid  down  in  Robert 
V.  AUier,  17  La.,  16,  was  cited  and  approved, 
but  wa^  held  not  to  apply.  The  reason  was  given 
in  these  words:  "  Here  no  action  of  revendica- 
tion was  instituted,  but  simply  a  suit  for  the 
nullity  of  the  will.  There  is  no  prayer  for 
ejectment  or  that  plaintiffs  may  be  put  into  or 
quieted  in  their  possession  of  property  claimed 
under  the  will." 

By  the  law  of  Louisiana,  0.  of  Pr.,  art.  4,  a 
real  action  is  given,  which  relates  to  claims  made 
on  immovable  property,  or  to  the  immovable 
rights  to  which  they  are  subjected,  the  object 
of  which  is  the  ownership  or  the  possession  of 
such  property,  and,  when  prosecuted  by  one 
having  the  title  against  the  person  in  possession, 
is  called  the  petitory  action,  and  is  the  proper 
action  for  the  recovery  of  an  universality  of 
things,  such  as  an  inheritance.  C.  of  Pr.  art. 
12.  It  is  an  action  of  revendication,  C.  of  Pr. 
art.  ^,  and  is  the  proper  one  to  be  brought  for 
the  purpose  of  asserting  the  legal  title  and  con- 
sequent right  of  possession  of  the  heir  at  law  to 
the  succession,  when  another  is  in  possession 
under  claim  of  title  by  virtue  of  a  will  admitted 
to  probate,  as  is  abundantly  shown  by  the  cite- 
tions  already  made  from  the  decisions  of  the  Su- 

Sreme  Ck>urt  of  Louisiana.  We  entertain  no 
oubt  that  this  action  can  be  brought  in  a  proper 
case  as  to  parties  in  the  Circuit  CJourt  of  the 
United  States. 

The  Louisiana  Code  of  Practice,  art.  666,  et 
$eq.,  provides  for  an  action  of  nullity,  whereby 
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defloitive  judgments  may  be  revised,  set  aside, 
or  reversed,  which  may  proceed  either  on  the 
nround  of  vices  of  form  or  upon  tiie  merits,  as 
that  the  judgment  was  obtained  through  fraud, 
and  is  a  separate  action,  commenced  by  petition, 
the  adverse  parties  being  cited  as  in  other  suits. 
Tliis  action,  with  reference  to  the  jurisdiction 
of  the  courts  of  the  United  States,  was  the  sub- 
ject of  consideration  in  Barrow  v.  JSunion,  99 
U.  8.,  80  [XXV.,  407];  but  the  present  is  not 
an  action  of  that  description,  for  the  relief 
prayed  for  is  a  recovery  of  the  possession  of 
the  inheritance,  which,  we  have  seen,  must 
be  prosecuted  in  an  action  of  revendication. 
Whether  the  probate  of  a  will  is  a  definitive 
judgment  which  can  be  the  subject  of  an  action 
of  nullity  under  these  provisions  of  the  Code 
of  Practice,  is  a  question,  therefore,  which  we  are 
not  called  upon  to  discuss  or  decide.  The  case 
of  Gainst  v.  Faentet,  92  U.  8.,  10  [XXUI., 
624],  was  such  an  action  of  nullity,  but  as  be- 
fore remarked,  the  point  decided  in  tliat  case 
was  not  that  it  would  lie,  according  to  the  law 
of  Louisiana,  but  that  if  it  would  lie  in  the  state 
court  it  was  removable  to  the  Circuit  Court  of 
the  United  States,  because  it  presented  a  con- 
troversy wholly  between  citizens  of  difCerent 
States. 

The  present  suit  is  not  an  aiction  of  nullity, 
because  it  prays  for  the  recovery  of  possession 
of  the  inheritance,  to  which  the  appellants  claim 
the  leral  title  as  heirs  at  law  of  Sarah  Ann  Dor- 
sey.  That  claim,  as  has  been  shown,  is  prop- 
erly- the  subject  of  an  action  of  revendication, 
which  Jumishes  a  plain,  adequate  and  complete 
remedy  at  law  and,  consequently,  constitutes  a 
bar  to  the  prosecution  of  a  bill  in  chancery. 

There  is  nothing  left,  therefore,  as  a  ground 
of  support  for  the  present  bill,  except  so  much 
of  the  case  made  by  it  as  rests  upon  the  prayer 
for  the  cancellation  of  the  sale  and  conveyance 
of  the  Beauvoir  estate  by  Mrs.  Dorsey  ifi  her  life- 
time. That  relief  is  claimed  in  part  on  the 
groimd  of  a  constructive  fraud,  growing 'out  of 
tbe  defendant's  relation  to  her  at  the  time  as  a 
confidential  agent;  but  we  see  nothing  in  the 
circumstances  as  detailed  to  forbid  such  a  trans- 
action between  the  partis,  and  the  charges  of 
actual  fraud  and  undue  influence  applicaole  to 
this  sale,  considered  as  detached  from  the  rest 
of  the  case,  are  not  of  such  character,  even 
when  admitted  by  the  demurrer,  as  in  law  would 
justify  a  rescission.  And  as  the  case  for  relief 
as  to  this  sale  is  not  made  independently,  but 
only  as  part  of  the  whole  case  mtended  to  be 
presented  by  the  bill,  we  conclude  that  it  must 
fail  with  the  rest. 

The  demurrer  was  rightly  sustained  and  the 
bill  properly  dismissed. 

TItt  decree  is  affirmed. 

True  copy.  Test: 

JamesH.  HcKennejr,  Clerk,  Sup.  Court,  U.  8. 

Cited-U8  U.  8.,  78,  *06. 


ELIZABETH  M.  TOWNSEND,  Appt., 

JAMES  T.  LITTLE  bt  ai. 

(See  S.  C,  Beportert  ed.,  S(M-S12.) 

Oimitntetive  notice  by  po»ie»*i<m — reguititet  of— 

purehaterfor  vaiue— territorial  law. 

1.  A  pcdygamoug  wUe  occupying:  premises  with 
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her  ao-oalled  husband,  the  apparent  owner,  does  not 
have  sooh  poaseeaion  of  the  property  as  to  give  oon- 
struotlve  notice  to  a  bona  fde  puroboser,  of  aay 
claim  she  may  have  thereto  by  virtue  of  a  secret 
asre^nent  with  the  owner. 

2.  Where  pomomlon  Is  relied  on  as  giving  con- 
structive notice,  it  must  be  open  and  unamblgaons, 
and  not  liable  to  be  misunderstood  or  mlaoonstroed: 
and  must  be  BUffldently  disttnot  and  unequivocal 
to  put  the  purchaser  on  his  guard, 

8.  ApuTchaserforavaluableconaideiation.wltli- 
out  notice  of  a  prior  equitable  right,  obtaining  the 
legal  estate  at  ue  time  of  his  purobaee,  ia  enutled 
to  priority  in  equity  as  well  as  at  la  w. 

4.  The  Act  of  the  territorial  Legislatare  of  Uiah, 
providing  for  the  conveyance  to  occupants,  by  the 
mayor,  of  lands  included  in  the  town  site,  dfal  not  le- 
qniie  wttneeaee  to  his  deed.  This  class  of  deeds  k 
not  controlled  by  the  law  of  the  Territory  re4ulrinr 
deeds  generally  to  be  executed  with  two  wttnesNa. 

[No.  182.] 
j9ubmitted  Not.  16, 18SS.  Decided  Dec  10, 1883. 

APPEAL  from  the  Supreme  Court  of  the  Ter- 
ritory of  Utah. 
The  history  and  facts  appear  in  the 

Statement  of  the  case  by  Mr.  Jitttiee  Woods: 
By  an  Act  of  Congress  passed  March  S,  1867, 
entitled  "An  Act  for  the  Relief  of  the  Inhabit- 
ants of  Cities  and  Towns  upon  the  Public 
Lands,"  14  Stat,  at  L.,  541,  it  was  raovided 
that  whenever  any  portion  of  the  public  lands 
of  the  United  8tat»  had  been,  or  sttoold  there- 
after be,  settled  upon  and  occupied  as  a  town 
site,  it  should  be  lawful  for  the  corporate  au- 
thorities of  the  town  to  enter  at  the  proper  land- 
office,  at  the  minimum  price,  the  land  so  set- 
tled and  occupied,  in  trust  for  the  several  use 
and  benefit  of  the  occupants  thereof,  according 
to  their  several  interests,  and  that  the  execution 
of  said  trust,  as  to  the  dittmsal  of  the  lots  of  said 
town,  etc.,  should  be  conducted  under  such 
rules  and  regulations  as  might  be  prescribed  by 
the  Legislature  of  the  State  or  Territory  in 
which  the  same  might  be  situated. 

In  pursuance  of  the  authority  thus  eraDled, 
the  Liegislatiu«  of  the  Territory  of  Utah,  by 
an  Act  passed  February  17,  1869,  Compiled 
Laws  of  Utah,  1876,  page  879,  provided  that 
whenever  the  corporate  authorities  of  any  town 
should  enter  any  public  land  occupied  asa  town 
site,  such  corporate  authorities  should  give  no- 
tice thereof,  by  publication  in  a  newspaper  for 
three  months;  whereupon,  any  person  daiming 
to  be  the  rightful  occupant,  or  entitled  to  the 
occupancy  or  possession  of  any  lot  or  part  there- 
of, would,  within  six  monms  after  the  first 
publication  of  the  notice,  file  in  the  probate 
court  of  the  coiinty  a  statement  in  writing, 
containing  an  accurate  description  of  the  par- 
ticular parcel  of  land  in  wbidi  he  mi^t  daim 
to  have  an  interest,  and  the  specific  right,  inte^ 
est  or  estate  therein  which  he  claimea  to  be  en- 
titled to  receive;  and  that  the  filing  of  a  state- 
ment should  be  considered  notice  to  all  persons 
claiming  any  interest  in  the  lands  described 
therein  of  the  claim  of  the  party  filing  the 
same  ;  and  that  all  persons  failing  to  file  audi 
statement  within  the  time  limited  by  the  Act, 
should  be  forever  barred  the  right  of  claiming' 
or  receiving  such  land,  or  any  interest  oreMate 
therein,  or  m  any  part,  parcel  or  share  thereof, 
in  any  court  of  law  or  equity.  The  Act  further 
provided  that  if  there  were  no  adverse  daim- 
ants  to  a  particular  lot  or  parcel  of  land,  the 
Probate  Court  should  give  notice  to  the  person 
filing  the  statement  claiming  the  same  to  pto- 
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dace  his  proofs  in  support  of  bis  8tatement,and 
the  court,  if  satisfiea  from  the  proofs  of  the 
validity  of  such  claim,  should  cause  judgment 
to  be  entered  of  record,  and  certify  the  fact  to 
the  mayor  of  the  town,  who  should  make  to 
the  party  claimant  a  deed  for  the  tract  or  parcel 
of  land  so  adjudged  to  him. 

The  appellant,  Elizabeth  M.  Townsend, 
brought  tlus  suit  in  the  District  Court  for  the 
Third  Judicial  District  of  the  Territory  of 
Utah,  by  which  she  claimed  title  under  the  pro- 
visions of  the  Act  of  Congraes  and  the  Act  of 
the  Legislature  of  the  Territory  of  Utah,  to  the 
undivided  half  of  a  certain  lot  in  the  CSty  of 
Salt  Lake,  which  was  particularly  described  in 
her  bill  of  complaint. 

She  alleged  that  in  the  year  1867  she  and  the 
defen^nt,  James  Town8end,went  into  the  act- 
ual possession  of  said  premises;  that  from  the 
date  just  mentioned  until  March  1, 1878,  they 
jointly  occupied  and  improved  said  property 
and  kept  a  hotel  thereon,  known  as  the  Town- 
send  House;  that  they  occupied  said  premises  as 
two  persons  for  their  mutual  and  equal  benefit, 
mutually  acknowledging  each  otho^s  interest; 
that  said  premises  formed  piart  of  a  tract  of 
land  in  Sut  Lake  City^  in  the  Territory  of 
Utah,  subject  to  entry,  which,  on  November  21, 
1871,  was  in  fact  entered  at  the  United  States 
land-office  in  Salt  Lake  City  by  Daniel  H. 
Mills,  mayor  of  said  city,  in  trust  for  the  occu- 
pants thereof,  under  the  Act  of  Congress  afore- 
said; that  at  the  date  of  said  entry  the  appellant 
was,  as  to  a  half  interest  in  said  premises,  one 
of  the  persons  for  whose  relief  said  Act  of  Con- 
gress was  passed,  and  she  and  said  Townsend 
were  conclusively  entitled  to  a  conveyance  of 
said  premises  from  the  mayor  on  complying 
with  said  rules  and  regulations;  that  on  May  1, 
1878,  Townsend  obtained  a  deed  from  the  may- 
or conveying  the  entirety  of  said  premises  to 
himself  in  fee,  without  Uie  know^pdge  of  appel- 
lant, and  she  was  not  informed  thereof  until  a 
subsequent  year ;  that  when  it  came  to  her 
knowledge  she  requested  Townsend  to  convey 
to  her  one  half  of  said  premises,  which  he  prom- 
ised to  do,  admitting  her  right  to  the  same,  and 
that  upon  the  obtaining  of  such  deed  from  the 
mayor  by  Townsend  a  trust  resulted  in  her  fa- 
vor, binding  Townsend  to  convey  to  her  the 
one  nndivi<£d  half  of  said  premises,  which  he 
has  never  done.  The  bill  further  alleged  that 
the  defendants  Hooper,  Jennings  and  Roberts 
claimed  some  interest  in  the  premises.adverse  to 
appelUmt,  as  purchasers,  incumbrancers  or  oth- 
erwise, but  that  their  rights  were  only  such  as 
they  had  questionably  derived  from  Townsend, 
with  notice  of  api)eUant's  possession  and  occu- 
pancy of  said  premises,  and  her  consequent 
rights,  and  subject  thereto.  The  bill  wayed 
that  the  purchase  of  said  premises  bv  Town- 
send  might  be  declared  as  to  one  half  thereof,  as 
a  purchase  in  trust  by  him  for  appellant,  and 
that  Townsend,  Hooper  and  Jennings  might  be 
required  to  convey  the  same  to  her. 

The  defendant,  Townsend,  filed  no  answer. 
Roberts  answered  disclaimingany  interest  in  the 

S remises.  Defendants,  Hooper  and  Jennings, 
led  a  joint  answer,  in  which  they  denied  all  me 
averments  of  the  petition,  except  that  the  pi'em- 
ises  in  controversy  were  situate  within  the  town 
site  of  Salt  Lake  City  and  were  subject  to  en- 
try by  the  mayor  under  the  Act  of  Congress, 
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and  that  Townsend  had  obtained  a  deed  from 
the  mayor  for  the  whole  of  said  premises.  They 
averrea  that  thev  were  purchasers  of  said  prem- 
ises for  a  valuable  consideration,  without  notice 
of  the  claim  of  appellant,  and  that  they  had  nO' 
notice  thereof  until  the  bringing  of  this  suit, 
and  that  appellant  and  Townsend  had  con- 
spired to  bring  and  maintain  this  suit  for  th& 
purpose  of  defrauding  them, well  knowing  that 
the  claim  of  appellant  was  false. 

The  district  court  made  a  finding,  from  which 
the  following  facts  appeared: 

In  Maroh,  1865,  the  defendant,  James  Town- 
send,  took  possession  of  the  premises  in  ques- 
tion, having  purchased  the  iX)ssessory  right 
thereto  of  one  Clawson,who  conveyed  the  same 
to  him  for  the  price  of  $6,000.  Alterwards,  in 
the  years  1872  and  1878,  he  purchased  the  rights 
of  other  claimants  for  $8,000.  AU  the  purchase- 
money  for  these  claims  was  paid  by  Townsend 
out  of  his  own  means.  In  the  fall  of  the  year 
1866  he  went  on  Uie  premises  to  reside,  taking 
with  him  his  lawful  wife, whom  he  had  married 
in  1828,  and  the  appellant  as  a  plural  or  polyg- 
amous wife.  He  kept  a  hotel  on  the  premises 
from  that  date  until  February,  1878, which  was 
Imown  as  the  Townsend  House  and  was  carried 
on  in  his  name  solely,  and  he  was  represented 
to  the  public  by  every  advertising  agency  as  the 
sole  proprietor.  Daring  all  this  time  he  and  the 
appellant  lived  together  on  the  premises  as  hus- 
band and  polygamous  wife,  the  appellant  tak- 
ing an  active  part  in  conducting  the  business  of 
the  hotel.  The  lawful  wife  of  Townsend  also 
lived  with  him  as  such  on  the  same  premises- 
until  her  death  in  1870. 

In  the  fall  of  the  year  1867  Townsend  and 
appellant  entered  into  a  verbal  agreement  with 
each  other,  whereby  Townsend  stipulated,  that 
if  appellant  would  continue  to  live  at  the  Town- 
send  House  and  assist  in  carrying  on  the  busi- 
ness of  the  hotel  as  she  had  theretofore  done, 
he  would  convey  to  her  one  half  interest  in  th& 
real  and  personal  property  of  the  hotel. 

During  the  fall  of  the  same  year,  Townsend 
took  another  polygamous  wife,  but  ostensibly 
continued  his  cohabitation  with  the  appellant 
as  his  polygamous  wife,  the  motive  of  both  be- 
ing  to  conceal  from  the  public  any  change  in 
their  relations  to  each  other. 

On  November  21,  1871,  the  Mayor  of  Salt 
Lake  City  entered  in  the  laud-office  and  paid 
for  the  lands  embraced  in  the  town  site  of  ijalt 
Lake  City  in  trust  for  the  occupants  thereof, 
and  received  a  patent  therefor  on  June  1,  1872. 
The  mayor  gave  for  the  period  of  three  months 
the  public  notice  required  by  law  of  such  entry, 
the  first  publication  being  on  November24,1871. 
Within  the  time  aUowed  by  law  for  occupants 
to  assert  their  claims  to  the  lands  embraced  in 
said  town  site,  Townsend  applied  for  a  convey- 
ance to  himself  of  the  premises  in  controversy, 
and  in  due  course  of  proceedings  in  the  pro- 
bate court  was  adjudged  to  be  the  rightful  oc- 
cupant thereof  and  entitled  to  a  deedtherefor. 
Whereupon  the  mayor,  on  May  1, 1873,  executed 
and  delivered  to  him  a  deed,  under  his  corporate- 
seal  of  the  city,  purporting  to  convey  to  him  the 
whole  of  said  premises  in  fee  in  execution  of  said 
trust,  but  said  deed  was  without  witnesses. 

The  appellant  did  not,  within  six  months  aft- 
er the  first  publication  of  notice  of  entry  of  said 
town  site  by  the  mayor,  or  at  any  time,  make 
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or  deliver  to  the  clerk  of  the  probate  court  of 
said  county,  any  description  of  said  premiBes, 
or  of  an^  right,  interest  or  estate  claimed  by 
him  therein,  or  make  any  claim  as  an  occupant 
or  otherwise  to  a  conveyance  of  any  interest 
therein  under  the  town  site  laws. 

After  his  purchase  of  the  possessory  right  to 
said  premises,  and  before  the  fall  of  1868,  Town- 
send  expended  in  the  erection  of  buildings  there- 
on the  sum  of  tl6,000.  On  October  1,  1868, 
he  borrowed  of  def enduit.  Hooper,  the  sum  of 
$5,000,  and  on  December  8,1868,  afurther  sum 
of  $5,000.  For  these  sums  he  executed  his  sev- 
eral notes  and  deeds  of  trust  on  the  premises 
to  secure  the  same. 

On  September  24, 1878,  the  indebtedness  of 
Townsend  to  Hooper  on  tiiese  notes  amounted 
to  $12,600,  and  on  that  day  he  renewed  the 
same  by  giving  Hooper  bis  three  notes,  two  for 
$6,000  each  and  one  for  $2,500,  due  in  one  year, 
and  at  the  same  time  executed  a  deed  of  trust 
to  trustees  to  secure  the  same. 

On  October  10,1876,  Townsend  gave  his  note 
to  defendant  Ro1>erts  for  $6,000,  payable  in  one 
year,  and  secured  it  by  a  deed  of  trust  upon  the 
same  premises.  This  note  afterwards  by  as- 
signment became  the  property  of  defenoants 
Hooper  and  Jennings. 

Afterwards,  Townsend  contracted  other  debts, 
which  either  by  deed  of  trust  or  ludgment,  be- 
came liens  on  said  premises,  and  by  various  as- 
signments the  defendants,Hooper  and  Jennings, 
became  the  owners  and  holders  of  all  the  debts 
secured  by  lien  on  said  premises.  On  April  10, 
1878,  the  sum  of  $16,426  was  due  on  the  notes 
«xecuted  by  Townsend  to  Hooper  on  Septem- 
ber 24,1878,  and  the  trustees  named  in  the  deed 
of  trust  to  secure  the  same,  in  pursuance  of  the 

Sower  thereby  conferred,  sold  said  premises  to 
efendant,  Jennings,  for  $22, 600,  which  sum  he 
paid  and  it  was  applied  to  the  discharge  of  the 
several  liens  on  the  property  in  the  order  of 
their  prioritr.  Jeniungs  tifterwards  conveyed 
4UI  undivided  half  of  the  premises  to  his  co-de- 
fendant. Hooper. 

During  all  their  transactions  with  Townsend 
the  defendants  Hooper,  Jennings  and  Roberts 
-dealt  with  him,  prior  to  the  proceedings  in  the 
probate  court  under  the  town  site  law,  as  the 
sole  owner  of  said  premises,  as  against  etery 
one  save  the  Unitea  States,  and  subsequently 
thereto  as  absolute  sole  owner,  without  any  act- 
ual, or  constructive  notice  of  any  claim  of  the 
appellant,  and  neither  the  trustees  in  said  trust- 
deed,  nor  the  defendants  Hooper,  Jennings  and 
Roberts,  nor  any  of  them,  baa  any  notice  of  the 
claim  of  the  appellant  to  any  interest  in  or  rightto 
said  premises  until  after  the  bringingof  this  suit. 

Ul>on  this  flndinff  of  facts,  the  oustrict  court 
dismissed  the  bill  of  complaint.  Its  decree  was 
carried  to  the  Supreme  CJourt  of  the  Territory 
by  appeal,  where  it  was  affirmed.  The  decree 
oi  the  latter  court  affirming  the  decree  of  the 
district  court  is  brought  under  review  by  the 
present  appeal. 

Meurs.  J.  O.  Satherhuid,  James  H. 
Uande'vlUe,  J.  B.  McBHds,  and  Arthwr 
Brown,  for  appellant. 

Mettrt.  P.I<.WnHani» and Legrani Young, 
for  appellees. 

Mr.  Juttiee  Woods  delivered  the  opinion  of 
the  court: 
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The  facts  found  by  the  court  leave  nogroand 
for  the  appellant's  case  to  rest  on.  Whatever 
rights,  il  any,  she  might  have  as  a^inrt  Towns- 
end,  had  he  continued  the  owner  of  the  premises 
in  controversy,  she  certainly  has  none  against 
innocent  AonaJIda  incumbrancers  and  pordas- 
ers,  without  notice  of  her  daim.  The  arrange- 
ment between  Townsend  and  the  appellant  waa 
a  secret  agreement  known  only  to  tbemaelTH 
and,  as  found  by  the  court,  they,  ttTter  the  agree- 
ment, continued  to  live  togeuier,  as  they  had 
previously  done,  inorder  that  the  public  mJght 
not  know  that  any  change  liad  taken  place  in 
their  relations  to  each  other.  A  secret  agree- 
ment, as  between  herself  and  Townsend, which 
they  purposely  kept  concealed,  cannot  be  set  up 
aminst  bona  fde  purchasers  without  notice. 
The  finding  of  the  court  that  ndther  Hooper, 
Jennings  nor  Roberts  had  notice,  either  actual 
or  constructive,  of  appellant's  alleged  rights, 
cuts  up  by  the  roots  all  claim  on  lier  part  as 
against  them  to  the  premises  in  controversy. 

Appellant  contends,  however,  that  her  loiBt 
physical  occupancy  with  Townsoid,  at  the 
premises,  as  found  t^  the  court,  was  construct- 
ive notice  to  the  defendants.  Hooper  and  Jen- 
nings, of  her  all^;ed  rights,  and  that  they,  there- 
fore, purchased  m  subservience  thereto.  When 
Townsend,  in  1866,  entered  into  possession  of 
the  premises  which  he  had  previously  bought 
with  his  own  money,  he  took  with  him  his  law- 
ful wife  and  the  appellant,  his  polygamous  wile. 
At  that  time  itls  not  disputed  that  1m  waa  tte 
sole  occupant  under  the  Act  of  Congress.  Tlie 
appellant  was  no  more  a  joint  possessor  at  that 
time  than  any  servant  or  guest  of  the  botd.  A 
secret  agreement  subsequentiy  entwed  into  be- 
tween 'Townsend  and  the  appellant,  and  pur- 
posely kept  concealed  from  tiie  public  by  Umoi, 
cannot  be  held  to  change  the  nature  of  Towns- 
end's  occupancy,  so  as  to  affect  with  oonstmct- 
ive  notice  persons  who  had  no  actual  notice. 

Ckinstructive  notice  is  defined  to  be  in  its  nat- 
ure no  more  than  evidence  of  notice,  the  pce- 
snmption  of  which  is  so  violent  that  the  coort 
will  not  even  allow  of  its  befaig  controvoted. 
Plumb-r.  iluitt,  2An8t,488;£Muudvv.  ffram. 
8  My.  &K.,710.  Where  possession  is  relied  on 
as  giving  constructive  n(mce,  it  must  be  cmo 
andunambiguoas,and  not  liable  to  be  nusanaet- 
stood  or  misconstrued.  iS2yv.  WUeM.aOWis., 
628;  Fatten  v.  Moort,  8S  M.  H.,  884;  .OStfvtM 
V.  Wai*h,  6  Binn.,  182.  It  must  be  sulBci«itly 
distinct  and  unequivocal  so  as  to  put  the  pur- 
chaser on  his  guard.  BuUer  v.SCmwm,  26  He., 
484;  Wright  e.  Wood,  28  Pa.,  120;  Bogue  t. 
Wimam$.  48  HI.,  871.  As  said  t^  Strong,  J.. 
in  Meelum  v.  WiUiamt.iS'PK., 288,  whatmakes 
inquiry  aduty  is  such  a  visible  state  of  things  as 
is  Inconsistent  with  a  perfect  right  in  him  who 
proposes  to  sell.  Sm,  also,  B3me$  v.  Stout,  8 
Green,  Ch.,  492;  MeMeehan  v.  Oriffing,  STiA.. 
149;  [Sanride  v.  Thompton],  9  Ala.,  400. 

Tested  by  these  rutes,  it  is  plain  that  the 
physical  occupancy  of  the  prraniaes  in  questkn 
by  appellant,  as  found  by  Uie  district  court,  was 
not  such  possession  as  to  put  a  poidiaier  en 
inquiry  and  charge  him  with  constmctive  »o- 
tice.  On  the  contraiy,  viewed  in  connediOB 
with  the  other  facts  found,  Jt  was  sodi  as  to 
mislead  him. 

The  case  of  appellant  is,  therefore,  an  attempt 
to  set  up  a  secret  trust  as  against  bonaJUe  por- 
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<>ha8ei8  for  value  without  notice.  But  nothing 
Is  clearer  than  that  a  purchaser  for  a  valuable 
consideration,  without  notice  of  a  prior  equi- 
table right,  obtaining  the  legal  estate  at  the  time 
•of  his  purchase,  is  entitled  to  priority  in  equity 
as  well  as  at  law,  according  to  the  well  known 
maxim,  that  when  equities  are  equal  the  law 
«ball  prevail.  WiUiams  v.  Ja«*»o/»  [ante,  539]; 
WiOoughby  v.  WiUougliby,  1 T.  R.,  783;  Charlton, 
y.  Lots,  8  P.  "Wms.,  828;  Ex  parte  Knott,  11 
Ves.,  609;  Tildetley  v.  Lodge,  8  8m.  &  Giff.. 
543;  SUM  v.  Oough,  1  Ball  &  B.,  486;  Bouitn 
V.  Emm,  1  Jones  &  La  T.,  264;  Vattier  v. 
Hinde,  7  Pot.,  253.  This  is  the  case  of  defend- 
ants Hooper  and  Jennings. 

The  appellant  contends,  however,  that,  as  the 
■deed,  executed  by  the  Mayor  of  Salt  Lake  City 
to  TowDsend.was  without  wltnes.sc8  as  required 
by  the  general  law  of  the  territory,  it  did  not 
convey  the  Ic^al  title.  But  the  Act  of  the  Ter- 
ritorial Legislature,  providing  for  the  convey- 
ance to  occupants,  by  the  niaj'or,  of  lands  in- 
cluded in  the  town  site,  did  not  require  wit- 
nesses to  his  deed.  It  merely  directed  that 
"  deeds  of  conveyance  for  the  same  shall  be  ex- 
ecuted by  the  mayor  of  the  city  or  town  under 
tlxe  seal  of  the  corporation."  According  to  the 
well  settled  rule,  that  general  and  specific  pro- 
visions, in  apparent  contradiction,  whether  in 
the  same  or  different  statutes  and  without  re- 
gard to  priority  of  enactment,  may  subsist  to- 
gether, the  specific  qualifying  and  supplying 
exceptions  to  the  general,  this  provision  for  the 
execution  of  a  particular  class  of  deeds  is  not 
■controlled  by  the  law  of  the  territory  requiring 
■deeds  generally  to  be  executed  with  two  wit- 
nesses. Pease  v.  Whitney,  6  Mass.,  880,  Sieh- 
4)U  V.  Bertram,  3  Pick.,  843;  StaU  v.  Perry»- 
inirg,  14  Ohio  St.,  472;  London,  etc..  Railway  v. 
Wandtwoi-Oi  Board  of  Works,  L.  R.  8  C.  P., 
185;  Bishop  on  the  Written  Laws,  sec.  118  a. 
The  deed  of  the  mayor  to  Townsend  having 
been  executed  in  conformity  with  the  special 
Act,  was,  therefore,  valid  and  effectual  to  con- 
vey the  legal  title. 

The  result  of  these  views  is  that  the  appellant 
has  failed  to  show  herself  entitled  to  the  relief 
prayed  in  her  bilL  17i«  decree  of  the  Supreme 
Court  of  the  Territory  of  Utah,  affirming  the 
deereeefthe  District  Court  by  wfiieh  her  btUwas 
dismissed,  must  be  affirmed. 

True  copy.  Test: 

James  H.  HoKenney,  Clerk,  Sop.  Oonrt,  V,  8. 


UNITED  STATES,  Plff.  in  Err., 

«. 

FRANK  L.  JONES,  Admr.  of  OBORas  J. 

•  PtJMPKiiT,  Deceased,  kt  al. 

(See  S.  a,  Beporter's  ed.,  SU-S2L) 

Sight  of  eminent  domain — eontHtvtional  pro- 
vision— rigMcfOenm-al  Q^vemment— compen- 
sation. 

1,  The  irawer  to  take  private  property  tor  pabllo 
Qwa,  generally  termed  the  right  of  emlnentdomain, 

'  Noxa— JSminent  domain;  tits  right  topavmevifor 
prImUepropertu  taken  for  puiMo  use,  aen^vMy  ree- 
cottlaed:  fifth  Amendmem  to  OonstmMon  ajppHes 
timu  to  JMioral  Oovemment,  and  not  to  States,  See 
not*  to  WttheiB  v.  Buckley,  61  U.  8.,  ZY.,  816. 
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belongs  to  every  Independent  government.  It  is  an 
Incident  of  sovereignty,  and  requires  no  constitu- 
tional recognition. 

2.  The  provision  found  in  the  Fifth  Amendment 
to  the  Federal  Constitution,  and  In  the  Constitutions 
of  the  several  States,  for  just  compensation  for 
the  property  taken,  is  merely  a  limitation  upon  the 
use  of  the  power. 

8.  The  right  of  eminent  domain  vested  in  the  Gen- 
eral Qovemment  cannot  be  transferred  to  a  State, 
any  more  than  its  other  sovereign  attributes;  but  the 
proceeding  to  ascertain  the  compensation  for  pri- 
vate property  taken  may  be  prosecuted  as  theleoia- 
lative  power  may  designate,  by  a  tribunal  created 
directly  by  an  Act  of  Congress,  or  one  already  es- 
tablished by  the  State. 

4.  The  provisions  of  an  Act  of  Congress,  that  the 
compensation  for  private  property  taken  for  pub- 
Uc  use  shall  be  ascertained  Ih  the  mode  presonbed 
by  the  laws  of  a  State,  is  a  consent  to  such  proceed- 
ings as  the  state  laws  authorize  for  the  condemna- 
tion of  the  property. 

[No.  88.] 
Submitted  Oct.  11, 188S.    Decided  Dee.  10, 1883. 

IN  ERROR  to  the  Supreme  Court  of  the  State 
of  Wisconsin. 

The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

Mr.  8.  F.  Phillips,  &Jtcttor- Gen.,  for  plain^ 
iS  in  error. 

Messrs.  Nomuta  S.  Gllson,  Geo.  E. 
Sontherland,  for  defendants  in  error. 

Messrs.  B.  J.  Stevens  and  E.  Mariner,  Attys. 
<tfthe  Canal  Co.,  filed  a  brief  for  defendants  in 
error. 

Mr.  Juttiee  Field  delivered  the  opinion  of 
the  court: 

By  an  Act  of  Congress  passed  on  the  8th  of 
August,  1846  [9  Stat,  at  L.,  88],  certain  lands 
were  ceded  to  Wisconsin,  to  aid  in  improving 
the  navigation  of  Fox  and  Wisconsin  Rivers, 
in  that  State,  and  in  constructing  a  canal  to 
unite  the  rivers,  and  thus  form  a  connection  be- 
tween the  waters  of  Green  Bay,  in  Lske.Michi- 
gan,  and  the  waters  of  the  MississippL  Stat- 
utes of  1846,  ch.  170. 

The  State  accepted  the  cession  of  the  lands, 
and  in  August,  1848,  created  a  Board  of  Pub- 
lic Works,  under  whose  superintendence  it 
placed  the  construction  of  the  improvement 
contemplated.  The  work,  however,  was  not 
done  under  that  board;  the  means  furnished 
proved  inadequate.  Various  other  attempts, 
therefore,  were  made  by  different  companies 
created  by  the  State  to  carry  out  the  improve- 
ment, and  in  furtherance  of  it  Congress  ceded 
additional  lands;  but  none  of  these  attempts 
proved  successful.  The  improvement  was  only 
partially  made. 

In  1866,  by  various  transfers,  which  it  is  un- 
necessary to  detail,  the  lands  ceded  by  Con- 
gress, and  the  works  of  improvement,  includ- 
ing the  locks,  dams,  canals  and  other  structures 
connected  with  it,  became  the  property  of  a 
corporation  known  as  the  Green  Bay  and  Mis- 
sissippi Canal  Company. 

In  July,  1870,  Congress  passed  an  Act  "  For 
the  improvement  of  water  communication  be- 
tween the  Mississippi  River  and  Lake  Michigan 
by  the  Wisconsin  and  Fox  Rivers;"  bywhich, 
among  other  things,  the  Secretary  of  War  was 
authorized  to  ascertain  the  sum  which  ought  to 
be  paid  to  the  Green  Bav  and  Mississippi  Canal 
Company  for  the  transfer  of  its  property  and 
rights  of  property  in  the  line  of  water  commu- 
nication between  Wisconsin  River  and  the 
mouth  of  Fox  River,  including  its  locks,  dams, 
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canals  and  franchises,  or  so  much  thereof  as, 
in  liis  judgment,  should  be  needed;  and  for 
that  purpose  to  join  with  the  company  in  the 
appointment  of  a  board  of  arbitrators.  In  mak- 
ing their  award,  the  arbitrators  were  required  to 
take  into  consideration  the  amount  of  money 
obtained  from  the  'sale  of  lands  ceded  by  Con- 
gress to  aid  Jn  the  construction  of  the  water 
communicatiun,which  was  to  be  deducted  from 
the  valuation  found  by  them.  16  Stat,  at  L., 
189,  ch.  210. 

Under  this  Act  arbitrators  were  appointed, 
the  value  of  the  works  ascertained  and  an  award 
made,  the  amount  of  which  having  been  paid, 
the  entire  property  was,  in  1872,  conveyed  to 
the  United  States.  Since  then  the  United  States 
have  been  the  owners  and  in  possession  of  the 
works,  and  Congress  has  made  various  appro- 
priations to  carry  on  and  complete  the  improve- 
ment. 

The  arbitrators,  in  making  their  award,  pro- 
ceeded upon  the  principle  that  the  United  States 
should  pay  for  tne  works  what  their  construc- 
tion had  cost  the  State,  and  the  companies  suc- 
ceeding to  its  interests,  after  making  a  reason- 
able abatement  for  wear  and  decav,  and  deduct- 
ing the  amount  obtained  from  the  sale  of  the 
ceded  lands.  Some  of  the  dams  constructed 
had  caused  the  lands  of  several  parties  to  be 
overflowed,  and  in  the  estimate  of  the  amount 
to  be  paid  by  the  United  States  no  account  was 
taken  of  the  liability  of  the  company  for  such 
damages.  The  question,  therefore,  soon  arose 
whether  the  payment  of  these  damages  devolved 
upon  the  United  States;  and  this  question  was 
submitted  by  the  Committee  on  Commerce  of 
the  House  of  Representatives  to  the  Secretary 
of  War,  and  by  him  was  referred  to  the  Assist- 
ant Jud^  Advocate-General.  That  officer  held 
diat  liability  for  the  daniages  incurred  from  the 
flowage  of  water  on  the  lands  of  others,  caused 
by  the  works  constructed,  followed  theprop- 
erty  transferred  and  devolved  on  the  United 
States.  Upon  this  opinion  a  bill  was  prepared 
for  the  assumption,  by  them,  of  the  compEiny's 
liability  for  such  damages,  which  was  passed 
by  Congress  and  approved  on  the  8d  of  March, 
1875  [18  Stat,  at  L.,  506].  This  Act  provided 
that  whenever,  in  the  prosecution  and  mainte- 
nance of  the  improvement  mentioned,  it  should 
become  necessary  or  proper,  in  the  judgment 
of  the  Secretary  of  War,  to  take  possession  of 
any  lands,  or  the  right  of  way  over  any  lands, 
for  canals  or  cut-offs,  or  to  use  any  earth,quar^ 
ries  or  other  material  adjacent  to  the  line  of 
improvement  and  needful  for  its  prosecution 
or  maintenance,  the  officers  in  charge  of  the 
works  might,  in  the  name  of  the  United  States, 
take  possession  of  and  use  the  same,  after  hav- 
ing first  paid  or  secured  to  be  paid,  the  value 
thereof,  "  which  may  have  been  ascertained  in 
the  mode  provided  by  the  laws  of  the  State" 
wherein  the  property  lay. 

The  Act  also  provided,  that  in  case  any  lands 
or  other  property  were  then  or  should  be  over- 
flowed or  injured,  by  means  of  any  part  of  the 
works  of  the  improvement  theretofore  or  there- 
after constructed,  for  which  comjpensation  was 
then,  or  should  become  legally  owing,  and  in 
the  opinion  of  the  officers  in  charge  it  should 
not  be  prudent  to  lower  the  dam  or  dams,  the 
amomit  of  such  compensation  might  be  "as- 
certained in  like  manner;"  that  the  Department 
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of  Justice  should  represent  the  interest  of  the 
United  States  in  legal  proceedings  under  the 
Act  and  for  "flowage  damages"  previonsly  oc- 
casioned, and  that  a  portion  of  the  appropria- 
tion made  for  the  prosecution  of  the  improve- 
ment, not  exceeding  in  amount  $25,000,  midit 
be  applied  in  payment  for  property  and  rignts 
thus  taken  and  used. 

*  In  the  previous  year,  1874,  the  L^islature  of 
Wisconsin  had  passed  a  law  providing  for  as- 
certaining the  compensation  to  be  made  for 
damages  caused  to  lands,  by  their  being  over- 
flowed or  otherwise  injured  or  taken  by  the 
United  States  in  the  construction  of  any  pub- 
lic works.  It  declared,  among  other  things, 
that  in  case  the  lands  of  any  person  had  heen 
overflowed  or  injured  or  taken,  or  if  it  should 
be  found  necessary  or  proper  thereafter  to  over- 
flow, injure  or  take  the  lands  of  any  person  for 
or  by  reason  of  the  construction  of  any  dam, 
bridge,  lock  or  pier.or  the  repair  or  enlargement 
thereof,  or  the  construction,  repair  or  enlarge- 
ment of  any  canal  or  other  works  of  the  United 
States  Clovemment  in  the  improvement  of  any 
harbor,  river  or  stream  of  water  in  the  State, 
the  compensation  for  damages  sustained  bv  the 
owner  or  owners  of  the  Itmds  overflowed,  in- 
jured,or  taken  might  be  ascertained.determined 
and  paid  in  the  manner  prescribed  in  chapter 
119  of  the  Laws  of  1872,entitled  "An  Act  in  Re- 
lation to  RaUroads  and  the  Organization  of 
Railroad  Companies,"  for  acquiring  title  to 
lands  of  railroad  companies,  and  that  all  the 
provisions  of  such  Act  properly  applicable  there- 
to should  apply  in  the  case  oi  the  oveitiow,  in- 
jury or  taking  of  lands  by  the  United  States 
Government  for  the  purposes  mentioned. 

Chapter  119  of  the  Laws  of  1872,  referred  to 
in  this  Act  of  1874,prescribe8  the  mode  in  which 
land  may  be  condemned  for  railroad  purposes. 
The  company  is  to  file  a  petition,  for  the  ap- 
pointment of  commissioners  of  appraisal,  with 
the  clerk  of  the  circuit  court  of  the  oountv  in 
which  the  property  is  situated,  containing, 
among  other  things,  a  description  of  the  land 
desired  and  the  names  of  parties  interested  in  it 
Notice  is  then  to  be  given,  by  publication  for 
three  successive  weelu  in  a  newspaper  of  the 
county  or  adioining  county,  of  the  filing  of  the 
petition,  of  the  time  and  place  of  its  presenta- 
tion and  of  the  application  for  the  appointment 
of  commissioners.  On  the  presentation  of  the 
petition  the  parties  whose  interest  may  be  af- 
fected by  the  proceeding  are  at  liberty  to  show 
cause  against  its  prayer.  If  no  sufficient  cause 
be  shown,  the  court  or  judge  may  grant  the  pe- 
tition and  appoint  three  disinter^tcd  and  com- 
petent freeholders,  resident  in  the  county  or 
adjoining  county,  to  ascertain  and  ^praise  the 
compensation  to  be  made  to  the  owner  or  own- 
ers of  the  property.  Either  party  to  the  pro- 
ceeding, if  dissatimed  with  the  award  rendned. 
ma^  appeal  from  it  to  the  circuit  court,  where 
a  trial  is  to  be  had  by  a  jury  and  the  compensa- 
tion fixed  by  them.  The  proceeding,  so  far  •• 
the  ascertainment  of  compensation  is  concerned, 
there  takes  the  form  of  a  regular  action  at  law, 
in  which  the  petitioner  becomes  the  plaintiff 
and  the  contestants  the  defendants.  The  chap- 
ter also  provides  thattiie  psr^inteieMedmtbe 
land  may  institute  and  conduct  Ibe  proceedings 
to  a  conclusion  if  the  company  delay  or  omit  to 
prosecute  the  same. 
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Under  the  legislation  referred  to,  the  preeeot 
proceeding  was  instituted  by  the  defendants  in 
€rror,to  recover  the  value  of  certain  lands  which 
had  been  overflowed  by  a  dam  constructed  by 
the  canal  company  in  the  prosecution  of  the  im- 
provement mentioned.  U  their  pvdtion  they 
aak  for  the  appointment  of  comnussioners  for 
the  appraisal  of  certain  lands,  which  are  de- 
scribed, and  of  the  damage  caused  to  them  by 
a  dam  constructed  by  the  canal  company,  but 
owned  by  the  United  States,  they  having  suc- 
ceeded to  the  title  and  possession  of  the  com- 
pany. They  fdso  set  forth  the  ownership  of 
the  lands,  tue  injury  to  them  from  the  dam 
causing  the  waters  of  Lake  Winnebago  to  set 
hack  and  overflow  them,  and  that  the  dam  can- 
not be  maintained  without  a  continuance  of 
such  injuries.  All  the  allegations  required  by 
the  statute  were  set  forth.  Commissioners  were 
accordingly  appointed,  before  whom  the  parties 
interested  appeared,  the  United  States  being  rep- 
resented by  counsel  retained  by  the  Department 
of  Justice.  They  awarded  the  petitioners  the 
«am  of  $8,000.  From  this  award  both  parties 
appealed  to  the  circuit  court,  where  the  case  was 
tried  before  a  jury.  Previously,  however,  to 
its  being  impaneled  the  defendants  objected  to 
the  action  of  the  court  on  three  grounds:  first, 
that  it  had  no  jurisdiction  of  them;  second.that 
it  had  no  juriadiction  to  try  a  cause  in  which 
the  United  States  were  a  party;  and  third,  that 
the  Act  of  Congress  of  March  8,  187S,  was  un- 
constitutional in  that  It  assumed  to  confer  upon 
the  state  court  authority  to  try  a  cause  in  which 
the  United  States  were  a  party.  These  obiec- 
tions  were  overruled,  and  the  trial  resulted  in 
a  verdict  for  the  plamtiffs  for  $10,000.  The 
judgment  entered  thereon  was  farmed  by  the 
supreme  Court  of  the  State,  and  from  that  court 
ibe  case  is  brought  here  on  writ  of  error. 

Various  exceptions  were  taken  to  the  rulings 
of  the  court  on  the  trial,  but  as  they  do  not  in- 
volve any  question  of  federal  law,  they  are  not 
open  for  consideration  here.  The  only  point 
presented  upon  which  we  can  pass  relates  to  the 
jurisdiction  of  the  court  below  ;  if  that  can  be 
sustained  its  judgment  must  be  affirmed. 

The  position  of  the  counsel  of  the  United 
States  in  ttie  court  below,  as  we  understand  it, 
was  substantially  this  :  that  the  power  vested 
in  the  Federal  Qovemment  to  take  private  prop- 
erty for  the  puhlic  uses  of  the  United  States  Is, 
in  its  nature,  exclusive,  and  iti^  exercise  by  any 
State  is,  therefore,  prohibited  as  completely  as 
though  the  prohibition  were  expressed  in  terms; 
that  the  power  cannot,  therefore,  be  delegated 
to  the  State  of  Wisconsin  ;  that  the  ascertain- 
ment of  the  compensation  is  involved  in  the  ex- 
ercise of  the  power  as  a  necessary  part  of  it,  in- 
-asmuch  as  there  can  be  no  lawful  taking  until 
compensation  is  made;  and  that  the  Act  of  Con- 
gress transferring  to  the  state  board  and  state 
court  the  function  of  ascertaining  the  value  of 
the  proper^  taken,  and  the  amount  of  compen- 
sation to  be  made,  is,  therefore,  invalid. 

There  is,  in  this  position,  an  assumption  that 
the  ascertainment  of  the  amount  of  compensa- 
tion to  be  made  is  an  essential  element  of  the 
power  of  appropriation ;  but  such  is  not  the  case. 
The  power  to  take  private  property  for  public 
uses,  generally  termed  the  right  of  eminent  do- 
main, oelongs  to  every  independent  government. 
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It  is  an  Incident  of  sovereignty  and,  as  said  in 
Boom  Co.  V.  Pa«er»(m,reqnires  no  constitutional 
recognition.    98  U.  8.,  408  [XXV.,  208].   The 

frovision  found  in  the  5th  Amendment  to  the 
'ederal  Constitution,  and  in  the  Constitutions 
of  the  several  States,  for  ju0t  compensation  for 
the  property  taken,  is  merely  a  limitation  upon 
the  use  of  the  power.  It  is  no  part  of  the  power 
itself,  but  a  condition  upon  which  the  power 
may  be  exercised.  It  is  undoubtedly  true  that 
the  power  of  appropriating  private  property  to 
public  uses  vested  in  the  General  Government — 
Its  right  of  eminent  domain,  which  Yattel  de- 
fines to  be  the  right  of  disposing,  in  case  of  ne- 
cessity and  for  the  public  saf  ety.of  all  the  wealth 
of  the  country— cannot  be  transferred  to  a  State 
any  more  than  its  other  sovereign  attributes ; 
and  that,  when  the  use  to  which  the  property 
taken  is  applied  is  public,  the  propriety  or  ex- 
pediency of  the  appropriation  cannot  be  called 
m  question  bv  any  other  authority.  But  there  is 
no  reason  why  the  compensation  to  be  made 
may  not  be  ascertained  by  any  appropriate  tri- 
bunal capable  of  estimating  the  value  of  the  prop- 
erty. There  is  nothing  in  the  natureof  the  mat- 
ter to  be  determined  which  calls  for  the  estab- 
lishment of  any  special  tribunal  by  the  appro- 
priating power. 

The  proceeding  for  the  ascertainment  of  the 
value  of  the  property  and  consequent  compen- 
sation to  be  made,  is  merely  an  inquisition  to 
establish  a  particular  fact  as  a  preliminary  to 
the  actual  taking;  and  it  may  be  prosecuted  be- 
fore commissioners  or  special  boards  or  the 
courts,  with  or  without  the  intervention  of  a 
jury,  as  the  le^lative  power  may  designate. 
All  that  is  reqmred  is  that  it  shall  be  conducted 
in  some  fab:  and' just  manner,  with  opportunity 
to  the  owners  of  the  property  to  present  evidence 
as  to  its  value,  and  to  be  heard  thereon.  Whether 
the  tribunal  shall  be  created  directly  by  an  Act 
of  Congress,  or  one  already  established  by  the 
States  shall  be  adopted  for  the  occasion,  is  a 
mere  matter  of  legislative  discretion.  Undoubt- 
edly, it  was  the  purpose  of  the  Constitution  to 
establish  a  Gteneral  Government  independent  of 
and  in  some  respects  superior  to  that  of  the 
state  governments — one  which  could  enforce  its 
own  laws  through  its  own  officers  and  tribunals; 
and  this  purpose  was  accomplished.  That  Gov- 
ernment can  create  all  the  officers  and  tribunals 
required  for  the  execution  of  its  powers.  Upon 
this  point  there  can  be  no  question.  Kohl  v.  U. 
S.,  01  U.  S.,  867  [XXm.,  4491.  Yet  from  the 
the  time  of  its  establishment  that  Government 
has  been  in  the  habit  of  using,  with  the  consent 
of  the  States,  their  officers,  tribunals  and  insti- 
tutions as  its  agents.  Their  use  has  not  been 
deemed  violative  of  any  principle  or  as  in  any 
manner  derogating  from  the  sovereign  author- 
ity of  the  Federal  Government;  but  as  a  matter 
of  convenience  and  as  tending  to  a  great  saving 
of  expense. 

The  use  of  the  courts  of  the  States  in  apply- 
ing the  rules  of  naturalization  present)^  by 
Congress,  the  exercise  at  one  time  by  state  jus- 
tices of  the  peace  of  the  power  of  committing 
magistrates  for  violations  of  federal  law,  and 
the  use  of  state  penitentiaries  for  the  confine- 
ment of  convicts  under  such  laws,  are  instances 
of  the  employment  of  state  tribunals  and  state 
institutions  in  the  execution  of  powers  of  the 
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General  OoTernmeot.  At  different  times,  various 
duties  haye  been  imposed  by  Acts  of  Congress 
on  state  tribunals;  the^  have  been  invested  with 
jurisdiction  in  civil  suits  and  over  complaints 
and  prosecutions  for  fines,  penalties  and  for- 
feitures arising  under  Inws  of  the  United  States. 
1  Kent,  400.  And  though  the  Jurisdiction  thua 
conferred  could  not  be  enforced  against  the  con- 
sent of  the  States;  yet,  when  its  exercise  was  not 
incompatible  with  state  duties,  and  the  States 
made  no  objection  to  it,  the  decisions  rendered 
by  the  state  tribunals  were  upheld.  Whatever 
question  might  arise  as  to  such  delegation  of 
authority,  we  can  see  none  where  the  inquiry 
relates  to  an  incidental  fact,  not  involving  in 
its  ascertainment  the  exercise  of  any  sovereign 
attribute.  Almost,  if  not  quite  from  the  first 
year  of  its  existence,  it  lins  been  the  practice  of 
the  General  Government,  when  necessary  to 
take  private  property  for  public  uses,  to  resort  to 
state  boards  ana  tribunals  to  ascertain  the  value 
of  the  property  and  hence  the  compensation  to 
be  made.  Burt  v.  Int.  Co.,  106  Mass.,  862.  In 
recent  statutes  such  resort  is  expressly  pre- 
scribed. For  example,  on  the  3d  of  March,  1879, 
an  Act  was  passed  for  improving  a  part  of  Ten- 
nessee River,  which  provided  that,  whenever  it 
became  necessarvtotake  private  property,  "The 
price  to  be  paid  shall  be  determined  and  the 
title  and  jurisdiction  procured,  in  the  manner 
prescribed  by  the  lawsoftheStateof  Alabama." 
And,  on  the  14th  of  Jime,  1880,  an  Act  was 
passed  making  an  appropriation  for  construct- 
ing reservoirs  on  the  head  waters  of  the  Missis- 
sippi, with  a  provision  that  "Injuries  occasioned 
to  mdividuals  by  the  overflow  of  their  lands 
sluiU  be  ascertained  and  determined  by  agree- 
ment, or  in  accordance  with  the  laws  of  Mmne- 
sota."  These  are  but  examples  of  many  in- 
stances of  le^lation  where  resort  is  had  to  local 
boards  or  tribunals  to  ascertain  particular  facts 
by  which  the  General  Government  may  be  guided 
in  its  action.  Whatever  assent  may  be  neces- 
sary to  the  validity  of  the  proceedings  against 
the  United  States,  owing  to  their  generu  im- 
munity from  process,  is  given  by  such  legisla- 
tion. 

The  pioTisions  of  the  Act  of  1875,  with  ref- 
erence to  the  property  overflowed  by  dams  con- 
structed in  the  improvement  of  the  navigation 
of  Fox  and  Wisconsin  Rivers,  that  the  compen- 
sation to  be  made  shall  be  ascertained  in  the 
mode  and  manner  prescribed  by  the  laws  of  the 
State,  and  that  in  any  proceedings  to  ascertain 
such  compensation,  uie  interests  of  the  United 
States  ab&il  be  represented  by  the  Department 
of  Justice,  constitutes  a  sufflcient  waiver  of  the 
immunity.  The  legislation  amounts  to  a  con- 
sent to  such  proceedings  as  the  state  laws  au- 
thorize for  tiie  condemnation  of  property  in 
which  the  United  States  are  interested.  In  the 
present  case,  the  overflow  of  the  property  for 
which  compensation  was  asked  was  caused 
whilst  the  property  was  held  by  the  canal  com- 
pany,beforeitsacquisition,in  1872,by  the  United 
States ;  and  the  legislation  is,  in  legal  effect, 
little  more  than  a  declaration  that  the  United 
States  will  pay  the  compensation  which  may  be 
awarded  by  oflScers  of  the  State  in  proceedmgs 
taken  in  accordance  with  its  laws.  In  any  aspect 
in  whiph  the  le^lation  can  be  viewed,  we  see 
no  objection  to  it  arising  out  of  the  independent 
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the  court  rendered  a  decree  of  foredoeure  and, 
apparently,  a  sale  was  bad. 

But,  at  thia  stage  of  the  proceeding  certain 
parties  interested  as  stockholders  of  the  original 
Brownville  and  Fort  Kearney  Company  were 
permitted  to  make  themselres  defendants,  and 
the  first  decree  was  vacated. 

These  parties  set  up  by  way  of  answer  and 
cross-bill  that  the  contract  for  the  construction 
of  the  road  on  account  of  which  the  bonds  were 
issued,  was  fraudulent  and  void,  and  so  were 
the  bonds  issued  under  it,  and  they  resisted  the 
foreclosure  of  the  mortgage  on  that  account. 

The  fraud  charged  in  this  answer  and  cross- 
bill is  founded  on  two  allegations: 

1.  It  is  alleged  that  two  of  the  Board  of  the 
Directors  who  took  part  in  making  the  construc- 
tion contract  were  interested  with  the  other  par- 
ties in  the  contract. 

2.  That  the  other  contractors  besides  these 
two  made  an  agreement  at  the  same  time  that 
the  construction  contract  was  made, with  twelve 
of  the  shareholders  of  the  Railroad  Company, 
that  they  would  relieve  them,  as  subscribers  to 
the  stock  of  said  Company,  from  the  payment 
of  any  further  assessments  upon  the  stock  which 
they  had  subscribed  for,  by  paying  out  said 
stock  and  having  same  assigned  to  them;  in  all 
not  to  exceed  |1«,500  of  the  $41,000  of  individ- 
ual subscriptions  to  said  Company. 

The  names  of  the  persons  thus  relieved  by 
the  construction  company,  included  all  the  di- 
rectors of  the  RaUroad  Company  at  the  time  the 
contract  for  construction  was  made.  As  the 
stock  was  worthless,  and  these  parties  were  lia- 
ble to  be  called  on  to  pay  up  this  |16,500,  the 
efFect  upon  the  directors  in  making  a  construc- 
tion contract  with  the  men  who  relieved  them 
of  their  liability,  two  of  them  being  also  parties 
in  the  constructioD  contract  is  readily  seen. 

These  allegations  are  proved  beyond  question, 
andthecircmt  court  held  the  contract  void  and 
the  bonds  issued  in  fulfillment  of  it  also  void, 
and  dismissed  the  bill. 

"We  concur  with  the  Circuit  Judge  that  no 
such  contract  as  this  can  be  enforced  in  a  court 
of  equity,  where  it  is  resisted  and  its  immorality 
is  brought  to  light. 

But  as  this  court  said  in  the  case  of  the  IMn 
Lick  Go.y.Mwrbury,  91  U.  8.,  587  [XXin.,828], 
Buch  contracts  are  not  absolutely  void,  but  are 
voidable  at  the  election  of  the  parties  afFected 
by  the  fraud.  It  may  often  occur  that,  notwith- 
standing the  vice  of  the  transaction,  namely: 
the  directors  or  trustees,  or  a  majority  of  them, 
being  interested  in  opposition  to  the  interest  of 
those  whom  they  represent,  and  in  reality  par- 
ties to  both  sides  of  the  contract,  that  it  may  be 
one  which  those  whose  confidence  is  abused  may 
prefer  to  ratify  or  submit  to.  It  is,  therefore,  at 
the  option  of  these  latter  to  avoid  it;  and  until 
some  act  of  theirs  indicates  such  a  purpose,  it  is 
not  a  nullity. 

In  the  present  case  the  stockholders  of  the  Cor- 
poration, whose  officers  accepted  those  benefits 
at  the  hands  of  the  parties,  with  whom  they 
were,  in  the  name  of  the  Corporation,  making 
a  contract  for  over  a  million  of  dollars,  do  de- 
nounce and  repudiate  that  contract.  The  con- 
duct of  these  directors  is  utterly  indefensible. 
The  case  of  WanUU  v.  R.  B. Co.,  103  U.  8.,  651 
[XXVI.,  609],  is  in  precise  analogy  to  this.  See, 
also,  same  case  in  4  DilL,  880.  I 

109  U.S. 


The  original  contract  being  such  that  the  con- 
tractors can  maintain  no  smt  on  it,  the  bonds 
which  they  received  are  affected  with  the  same 
vice,  and  cannot  be  enforced  unless  they  are 
negotiable  instruments  in  the  hands  of  innocent 
holders  for  value. 

This  principle  is  set  up  and  relied  on  to  re- 
verse the  decree,  on  the  ground  that  the  bonds 
are  in  the  hands  of  the  Burlington  and  Missouri 
River  Railroad  Company.  This  company  is  no 
party  to  the  suit,  but  it  appears  in  evidence  that, 
while  it  has  possession  of  these  bonds,  it  did  not 
receive  them  by  any  purchase  in  the  ordinary 
course  of  business.  They  came  into  their  pos- 
session as  part  of  a  transaction  in  which  they 
purchased  theconsolidatedNebraska  Company  s 
roiboad,  and  these  bonds  wero  probably  taken 
as  sectirity  against  their  being  used  to  injure  the 
title.  It  18  also  shown  that,  as  further  security 
in  the  same  direction,  the  Burlington  and  Mis- 
souri Railroad  Company  yet  retains  $400,000  of 
the  price  of  the  roao,  which  they  agreed  to  pay. 
Under  these  circumstances  we  do  not  see  that 
that  company  is  in  condition  to  avail  itself  of  the 
doctrine  of  atmafide  holders  for  value. 

But  we  are  asked  to  reverse  the  decree  so  far 
as  to  permit  the  trustee  in  this  case  to  recover 
such  a  sum  as  the  construction  company  actual- 
ly earned  in  building  the  road.  The  matter  was 
referred  to  a  master,  who,  on  this  hypothesis, 
reported  that  the  contractors  had  done  work  for 
the  Railroad  Company,  which  it  had  accepted, 
to  the  value  of  $206,947. 66  beyond  what  they 
had  received  payment  for,  except  as  it  was  paid 
by  these  bon(&.  He  also  reported  that  this  work 
was  of  that  much  advantage  to  the  Company, 
and  its  value  or  cost  is  estimated  as  on  a  gvMn- 
turn  meruit,  without  regard  to  the  prices  fixed 
by  the  contract. 

We  are  of  opinion  that  appellant's  view  of  this 
part  of  the  transaction  is  sound. 

The  bonds  and  mortgage  in  the  hands  of  the 
trustee  were  issued  in  p^ment  for  this  work. 
To  the  extent  of  $206,947.66  the  consideration 
is  good,  and  no  sound  principle  is  seen  on  which 
they  cannot  to  that  extent  be  enforced.  To  this 
extent  they  do  not  rest  on  the  original  contract, 
but  on  work,  labor  and  material  actually  fur- 
nished to  the  Company  and  received  by  it.  The.se 
services  and  materials  are  not  estimated  by  the 
prices  named  in  the  contract,  but  by  their  real 
viJue  to  the  Company. 

In  the  analogous  case  of  WanrdeU  v.  R.  R.  Co., 
4  Dill.,  339,  the  circuit  court,  after  rejecting 
the  fraudulent  contract  on  the  same  grounds 
that  we  reject  this  one,  said: 

"  By  what  rule  shall  we  measure  Mr.  War- 
dell's  rights?  He  has  spent  time  and  labor  and 
money,  in  discovering  tne  mines  and  in  placing 
them  m  condition  to  be  profitably  worked.  •  »  * 
▲part  from  the  contract,  and  if  it  had  never  e.v 
isted,  he  is  entitled  to  a  fair  and  reasonable  com- 
pensation for  his  labor  and  time  and  skilL  The 
fraud  gives  the  railroad  company  no  right  to 
these  without  just  compensation. 

This  ruling  was  afBrmed  in  this  court  on  ap- 
peal  in  the  same  case.  108  U.  8. ,  669  [XXVT. , 
512];  see,  also,  Oardner  v.  Butler,  80  N.  J.  Eq., 
702. 

There  is  another  princi{)le  of  equity  jurispru- 
dence which  leads  to  the  same  conclusion. 

The  stockholders  who  have  resisted  complain- 
ant's chum  were  not  parties  to  the  original  suit 
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for  foreclosure,  nor  were  they  either  necessary 
or  proper  parties  as  the  case  then  stood.  The 
decree  and  sale  were  made  in  a  suit  where  all 
the  usual  parties  to  such  a  suit  were  agreed. 

These  stockholders  had  no  le^  riKnt  to  in- 
terfere. It  was  only  by  permission  of  the  court 
that  they  were  allowed  to  come  in  and  contest 
the  Taliaity  of  the  mort0kge.  In  doing  this,  they 
hecauie  actors.    They  filed  their  cross^biU. 

In  this  condition  oi  the  case  they  are  amena- 
ble to  the  rule  that  they  who  seek  equity  must 
do  equity.  It  is  just  that  they  should  pay  a  fair 
price  for  what  they  have  received;  that  this 
mortgage,  given  for  the  construction  of  the  road, 
though  excessive  by  reason  of  the  fraud  in  the 
contract,  should  stand  for  the  reasonable  value 
of  what  the  company  actually  received  in  the 
way  of  construction.  To  permit  these  interven- 
ers to  defeat  the  mortgage  on  any  other  terms 
would  be  unjust  and  would  m^e  the  court  the 
instrument  of  this  injustice. 

The  decree  of  the  Oircuit  Court  muit,  therefore, 
be  retereed  and  the  cote  remanded  to  that  eowrt, 
with  direction*  for  a  decree  in  favor  <if  the  plaint- 
iff for  the  mm  of  $S06,947M,  with  interett.  ^ 
a  icUe  become*  neees*arg,thi»*ummtut  be  paid  out 
pro  rata  on  the  bond*  eeeured  by  the  mortgage,  on 
tfieir  being  produced  and  eaneeUd,  orturrendered 
for  cancMation,  provided  the  tiad  *eU*for  *» 
much. 

Mr.  JufUee  Field  and  Mr.  JvtUce  Mat- 
thewa  took  no  part  in  the  hearing  or  decision 
of  this  case. 

True  copy.    Test: 

James  H.  UoKenney,  Clerk,  Sup.  Court,  V.  fl. 


CANADA  SOUTHERN  RAILROAD  COM- 
PANY, P</.  tn  jS?rr., 
e. 
WILLIAM  H.  GEBHARD  and  AUGUST 
LIMBERT,  ExTs.  of  Frederick  C.  Okb- 
itAKD,  Deceased. 


SAME, 

V. 

WILLIAM  H.  GEBHARD. 


SAME  e.  SAME. 


SAME, 

«. 

WILLIAM  H.  GEBHARD  Aim  AUGUST 

LIMBERT,  Exrs. 

(See  &  C,  Beporter'8  ed.,  m-iVt.) 

Canada  Act— effect  of,  in  United  State*— law*  of 
foreign  government,  ecctraterritorial  effect  qf. 

1.  The  Canada  Southern  Arrangement  Act,  1878, 
which  authorized  and  approved  a  scheme  of  ar- 
rangement of  the  affairs  of  an  embarracaed  railroad 
oorporation,  and  a  compromise  and  settlement  of 
tiieaame.  Is  valid  in  Canada,  and  had  the  effect  of 
binding  non-aseentlng  Iwndholden  within  the  Do- 
minion, by  the  terms  of  the  aoheme. 
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8.  The  courts  of  the  United  States  should  fiw 
8uoh  Act  the  same  effect  as  asainst  dtiaeni  of  the 
Cnlted  States  whose  itehts  accrued  before  tu  pss- 
SBJie,  as  It  has  in  Canada. 

a.  Every  person  who  deals  with  a  foreign  coipats- 
tion.  Impliedly  subjects  himself  to  such  lam  at 
the  foreign  aovenunent,affeotlnc  the  powcnand 
obliaations  of  the  oorporation  witE  wblch  be  vohm- 
tarlly  contracts,  as  tiie  known  and  eatabUshed  pol- 
icy of  that  government  autborlaes :  thecef  ore,  any- 
thing done  at  the  legal  home  of  the  oon>or*«ion, 
under  the  authority  of  such  laws,  which  dbobaiga 
it  from  liability  there,  discharges  it  everywhere. 

[Noe.  72,  78,  74,  619.1 
Argued  Oct.  S4, 1883.       DeddedDee.  10, 1883. 

ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Sonthem  District  of  Ne« 
York. 

The  history  and  facts  of  the  case  i^petr  In 
the  opinion  of  the  court. 

Me»»n.  So»«aik  H.  Clioate,  Wm.  M.  Be- 
art*  and  C.  P.  Southmayd,  for  pWntiff  inerrar: 

First.  The  legislative  Act  leUedapon  as  a  de- 
fense in  this  case  is  not  a  novel  or  isolMed  piece 
of  legislation,  but  is  in  substantial  oonfomi^ 
with  the  established  system  provided  by  En- 
glish and  Canadian  law  for  the  reorgamzatioa 
of  embarrassed  and  disabled  railways  and  other 
public  works. 

Under  that  system  of  law,  the  fotedosnie  o< 
Rulway  mortgages  is  unknown.  Tlwl^galnMlli- 
od  open  to  the  holders  of  defaulted  boiids  is  by 
a  resort  to  a  court  of  equity  for  the  appl)jn^ 
ment  of  a  receiver. 

In  view  of  ttie  evils  inseparable  from  that  rem- 
edy, the  plan  of  the  reorganization  by  Act  of 
Parliament  has  long  been  adopted. 

In  Be  Cambria  Ry.  C&i  Scheme,  L.  R.,  8  C3l 
App.,  294;  In  Be  Ea»t  diWat  By.  Co.,  L.  B.,  8 
Eq.,  87;  In  Be  Potterie*,eU.,  By.  do.,  L.  R,  6 
Ch.,  67:  S.  C.  on  appeal,  6  Ch.  App.  ,621;  Loiti. 
A»*o.  V.  Bailteay  0>.,  L.  R,  18  Eq.,  566. 

The  exact  justice  to  all,  of  such  a  scheme  of 
re-arrangement,  cannot  be  called  in  question.  Its 
practical  effect  upon  the  interests  of  all  is  sab- 
stantially  equivalent  to  that  of  a  reorganizatioB 
by  means  of  a  foreclosure  under  our  own  law. 
Triere,  the  old  company  is  stnpped  of  its  nrop- 
erty,  and  practically  extinct.  The  technicail  jter- 
sonal  liability  under  which  it  rests  for  its  vanoas  • 
obligations,  is  of  no  possible  value,  and  is  practi- 
cally never  resorted  to.  The  boadholders  and 
shareholders,  according  to  their  varying  de- 
grees, receive  as  a  submtnte  for  thdr  onginsl 
securities,  either  their  money  yalue,  as  shova 
by  an  actual  sale,  or,  in  nine  cases  oat  of  toi,  a 
new  and  substituted  security  in  ib»  name  of  a 
new  company  that  succeeds  upon  the  natgia- 
izadon.  A  new  lien  is  given  them  upon  the 
same  property,  according  to  the  actoal  vahie  of 
their  interest  in  it;  and  at  the  same  time,  new 
capital  is  provided  for  carrying  on  the  under 
taking.  The  rule  of  justice  displayed  by  dtbcr 
system,  in  its  practical  operation,  is  nowhere 
better  stated  than  by  this  court  in  the  case  of 
Staw  V.  B.  B.  Co.,  100  U.  8.,  605 (XXV.,  WJX 
and  it  is  exactly  ihe  rule  of  right  which  die 
plaintiff  in  error  claims  in  the  present  actico. 

Second.  It  is  entirely  within  the  power  of  the 
court  to  recognize  the  binding  effect  of  the  Ob- 
adian  statute. 

Story,  Confl.  L.,  8  ed.,  sec  24. 

Third.  The  authority  of  the  Canadian  Par- 
liament to  deal  with  the  Corporation,  wbidiwts 
an  artificial  creature  of  its  own,  was,  tike  tiial 

100  r.H. 
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of  the  English  Parliament  in  the  United  Eling- 
4om,  absoluto  and  unlimited. 

Dwar.  Stat.,  p.  44. 

Fourth.  The  ordinary  rules  applicable  to  the 
-contracts  61  indlTidoab  made  m  one  country, 
to  be  performed  in  another  have,  as  we  think, 
made  no  application  to  the  present  case. 

In  this  case  we  have  the  distinctive  features 
-of  a  Corporation  created  by  a  government  of 
absolutely  unlimited  powers  for  a  public  object, 
and  dealt  with  by  that  Kovemment,  in  the  pub- 
lic interest  in  the  re-aidjustment  of  securities 
which  were  accepted  by  the  holders  upon  the 
-obvious  understanding,  that  in  the  emergency 
whldi  has  arisen,  the  power  should  be  exercised 
«8  it  has  been. 

Jfr.  John  M.  Bowers,  for  defendant  in  er- 
ror: 

1.  This  Act  of  the  Parliament  of  Canada  has 
no  extraterritorial  force.  It  has  no  strength  in 
this  country  propria  vigore. 

MeMittan  v.  MeNeiU,  4  Wheat.,  209;  Hoyt  v. 
T'hamipmm,  19  N.  T.,  226;  KMy  v.  Grapo,  46  N. 
Y.,  86;  jRw»*v.  EarU,  13  Pet„  589;  LeBoy  ▼. 
OivwtUiuihield,  2  Mason,  101;  Comnumviealih'v. 
Awt,  18  Pick.,  217;  Whart.  Confl.  L.,  sec.  427, 
3  Kent,  406, 407, 457;  Story,  Confl.  L.,  sec.  849; 
Burge,  Col.  L.,  V.  l,p.  6;  West.  IntL.,  1880, 
sec.  20;  fbrbet  v.  OoiMraw,  2  Bam.  &  C,  471. 

'  'When  a  foreign  rule  is  repugnant  to  the  fun- 
(lamentid  prindpTes  of  tbeUtefori,  or  when  it  is 
-contrary  to  religion  or  soimd  morality,  the  doc- 
trine of  comity  ought  not  to  be  f  olloweid. " 

Fenton  v.  Litingtton,  8  Macq.,  497;  Brook  v. 
BrmOc,  0  H.  L.  Cas.,  198,  208. 

If  the  contract  of  marriage  is  such  in  essen- 
tials as  to  be  contrary  to  the  law  of  the  country 
-of  domicil,  it  is  to  be  regarded  as  void  in  tiie 
country  of  domicil,  though  not  contrary  to  the 
law  of  the  country  where  it  was  celebrated. 

Warrend«r  v.  Warretid«'  (infldel  maniage),  2 
<nark  &  P.,  682;  Hyde  v.  Hyde,  85  L.  J.,  Prob. 
&  Hatrimonial,67  (Mormon  marriage);  Armitage 
V.  Armitagt,  8  L.  R.,  £q.,  848  (New  Zealand 
maniage). 

2.  The  Act  in  question  is  repugnant  to' the 
laws  and  policy  of  the  United  States,  because 
it  endeavors  to  impair  the  obligation  of  a  con- 
tract. 

This  principle  is  a  fundamental  part  of  our  ju- 
lisprudence  and  has  never  been  questioned. 

The  States  are  prohibited  by  the  Constitution 
from  passing  laws  impairing  the  obligation  of 
«  contract;  ue  Federal  Qovemment  by  the  de- 
cision of  its  coturtB. 

Sinkina  Fund  Gate*.  99  U.  S.  ,710  (XXV.  ,496). 

Bat,  if  the  Act  in  question  is  valid,  as  an  in- 
-solvent  or  Imnkrupt  law  in  the  Dominion  of 
Canada,  yet  the  principle  remains: 

That  a  discharge,  under  the  Bankrupt  Laws 
<A  one  coimtry,  cannot  affect  contracts  made  or 
to  be  executed  in  another  coimtry. 

Stwrgm-^.  OromiiiuMeld,  4  Wheat..  122;  Off- 
den  V.  Saundert,  12  Wheat,  218;  Donnetty  v. 
C<wi6«!«,  7N.  T.,600. 

8.  The  bonds  in  suit  are  to  be  governed  by 
the  law  of  the  place  of  payment.  New  York. 

Gook  V.  Moff<a,  5  How.,  807;  Seuddery.  Bunk, 
«1  U.  a,  406  (XXIII.,  245);  Pritchard  v.  Ntn- 
Mfn  {ante.  104);  Bank  v.  Baniel,  12  Pet.,58;  BeU 
V.  Bruen,  1  How.,  182;  Bovien  v.  NeuM,  18  N. 
v.,  290;  2  Kent,  459-462;  Lee  v.  Sdleek.  88 N. 
Y.,  616. 
J109  U.  S.  U.  8.,  Book  27 


4.  A.  citizen  of  this  country,  who  takes 
property  here  from  a  foreign  corporation,  is  not 
bound  to  look  beyond  the  charter  of  the  com- 
pany to  inquire  if  any  general  law  of  the  country 
prevents  such  transfer. 

BoytY,  Shddon,  SBosw., 267;  affirmed,  19N. 
Y..  226. 

Mr.  Chief  JiuHee  W»ite  deliveied  the  opin- 
ion of  the  court: 

What  is  now  known  as  the  Canada  Southern 
Railway  Company  was  originally  incorporated 
on  the  28th  of  February,  1868,  by  the  Legisla- 
ture of  the  Province  of  Ontario,  Canada,  to  build 
and  operate  a  railroad  in  that  Province  between 
the  Detroit  and  Niagara  Rivers,  and  was  given 
power  to  borrow  money  in  the  Province  or  else- 
where, and  issue  negotiable  coupon  bonds  there- 
for, secured  by  amortgage  on  its  property,  "  for 
completing,  maintaining  and  working  the  rail- 
way." Under  this  authority  the  Company,  on 
the  2d  of  January,  1871,  at  Fort  Erie,  Canada, 
made  and  issued  a  series  of  negotiable  bonds, 
falling  due  in  the  year  1906,  amounting  in  all 
to  $8iJ08,000,  with  coupons  for  semi-annual  in- 
terest attached,  payable,  principal  and  interest, 
at  the  Union  Trust  Company,  in  the  Citv  of 
New  York.  To  secure  the  payment  of  both 
principal  and  interest  as  they  matured,  a  trust 
mortgage  was  executed  by  the  Company,  cover- 
ing "  the  railway  of  said  Company,  its  lands, 
tolls,  revenues  present  and  future,  property  and 
effects,  f lanchises  and  appurtenances.  Every 
bond  showed  on  its  face  that  it  was  of  this  kind 
and  thus  secured. 

Before  the  31st  of  December,  1878,  the  Com- 
pany became  satisfied  that  it  would  be  unable 
to  meet  the  interest  on  these  bonds  maturing  in 
the  coming  January,  and  so  it  requested  the 
holders  to  fund  their  coupons  falling  due  Janu- 
ary 1,  1874L  July  1, 1874,  and  January  1, 1875, 
by  convertmg  them  into  new  bonds  payable  on 
the  first  of  January,  1877,  and  by  so  doing  only, 
in  legal  effect,  extend  the  time  for  the  payment 
of  the  interest,  without  destroying  the  lien  of 
the  coupons  under  the  mortgage,  or  otherwise 
affecting  the  obligation  of  the  old  bonds.  Some 
of  the  tondholders  funded  their  coupons,  in  ac- 
cordance with  this  proposition,  and  accepted 
the  extension  bonds,  but,  under  the  arrange- 
ment, their  coupons  were  not  to  be  canceled  un- 
til the  new  bonds  were  paid. 

In  this  condition  of  affairs  the  Parliament  of 
Canada,  on  the  26th  of  May,  1874,  enacted  that 
the  Canada  Southern  Railw^,  which  was  the 
railway  built  by  the  Canada  Southern  Railway 
Company  under  its  provincial  Act  of  incorpo- 
ration, "  be  declared  to  be  a  work  for  the  gen- 
eral advantage  of  Canada,"  and  a  "  body  corpo- 
rate and  politic  within  the  jurisdiction  of  Can- 
ada," For  all  the  purposes  mentioned  in,  and 
with  all  the  f ranchiises  conferred  by,  the  several 
incorporating  Acts  of  the  Legislature  of  the 
Province.  Tnis.under  the  provisions  of  the  Brit- 
ish North  America  Act,  1867,  passed  by  the 
Parliament  of  Great  Britain  "  For  the  Union  of 
Canada,  Nova  Scotia  and  New  Brunswick,  and 
the  government  thereof,"  made  the  Corporation 
a  Dominion  Corporation  and  subjected  it  to  the 
legislative  authority  of  the  Parliiunent  of  Can- 
atM. 

On  the  16th  of  March,  1876,  another  series  of 

bond8,amounting  in  the  aggregate  to  $2,044,000, 
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or  thereabouta,  was  issued  and  secured  by  a  sec- 
ond mortgage  to  trustees.  After  the  issue  of  all 
the  bonds  the  Company  found  itself  unable  to 
imy  its  interest  and  otherwise  finandaHy  embar- 
rassed,and  a  joint  committee,  composed  of  three 
directors  and  three  bondholders,  after  full  con- 
sideration of  all  the  circumstances,  submitted  to 
the  Company  and  to  the  bondholders  "a  scheme 
of  arrangement  of  the  affairs  of  the  Company," 
which  was  approved  at  a  meeting  of  the  direct- 
ors on  the  28th  of  September,  1877.  This  scheme 
contemplated  the  issue  of  114,000,000  of  thirty- 
year  bonds,  bearing  three  per  cent  interest  for 
tliree  years  and  five  per  cent  thereafter,  guaran- 
tied, as  to  interest  for  twenty  years,  by  the  New 
York  Central  and  Hudson  River  Railroad  Com- 

?any,  the  first  coupons  being  payable  January 
,  1878.  These  new  bonds  were  to  be  secured 
by  a  first  mortgage  on  the  property  of  the  Com- 
pany, and  exchanged  for  old  bonds  at  certain 
specified  rates.  Ine  old  bonds  of  1871  were  to 
be  exchanged  for  new  at  the  rate  of  one  dollar 
of  principal  of  the  old  for  one  dollar  of  the  new, 
nothing  being  given  either  for  the  past  due  cou- 
pons or  the  extension  bonds  executed  under  the 
arrangement  in  December,  1878.  The  proposed 
issue  of  bonds  was  large  enough  to  take  up  all 
the  old  indebtedness  at  uieratesproposed,  wheth- 
er bonded  or  otherwise,  and  leave  a  surplus,  to 
be  used  for  acquiring  further  equipment,  and 
for  such  other  purposes  of  the  Company  as  the 
directors  might  find  necessary.  This  scheme  was 
formally  assented  to  by  the  holders  of  108,182 
shares  of  the  capitaj  stock  out  of  160,000;  by 
the  holders  of  the  bonds  of  1871  to  the  amount 
of  17.882,000  out  of  $8,708,000;  and  by  the 
holders  of  $1,690,000  of  the  second  series  of 
bondsoutof $2,029,000thenoutstaDding.  Upon 
the  representation  of  these  facts  to  the  Parlia- 
ment of  Canada  the '  'Canada  Southern  Arrange- 
ment Act,  1878,"  was  passed  and  assented  to  in 
the  Queen's  name  on  the  16th  of  April,  1878. 

Tlus  statute,  after  reciting  the  sdieme  of  ar- 
rangement with  the  causes  that  led  to  it,  and 
that  it  had  been  assented  to  by  the  holders  of 
more  than  two  thirds  of  the  sliares  of  the  capi- 
tal stock  of  the  Company,  and  by  the  holders  of 
more  than  three  fourths  of  the  two  classes  of 
bonds,enacted  that  the  scheme  be  authorized  and 
approved;  that  the  new  bonds  be  a  first  charge 
"  over  all  the  undertaking,  railway  works,  roll- 
ing stock  and  other  plant "  of  the  Company, 
and  that  the  new  bonds  be  used  for  the  purposes 
contemplated  by  the  arrangement,  including  the 
payment  of  the  floating  debt.  Section  4  is  as 
foUows: 

"4.  The  scheme,  subject  to  the  conditions 
and  provisos  in  this  Act  contained,  shall  be 
deemed  to  have  been  assented  to  by  all  the  hold- 
ers of  the  original  first  mortgage  bonds  of  the 
Company  secured  by  the  said  recited  indenture 
of  the  fifteenth  day  of  December,  one  thousand 
eight  hundred  and  seventy,  and  of  all  coupons 
and  bonds  for  interest  thereon,  and  also  by  all 
the  holders  of  the  second  mortgage  bonds  of  the 
Company  secured  by  the  said  recited  indentiue 
of  the  fifteenth  day  of  March,  one  thousand  eight 
hundred  and  seventy-five,  and  of  all  coupons 
thereon,  and  also  by  all  the  shareholders  of  the 
Canada  Southern  Railway  Company,  and  the 
hereinbefore  recited  arrangement  shall  be  bind- 
ing upon  all  Uie  said  holders  of  the  first  and  sec- 
ond mortgage  bonds  and  coupons,  and  bonds 
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the  company  is  unable  to  meet  its  engagements 
with  its  creditois.  Notice  of  the  filing  of  such 
a  scheme  mnst  be  published  in  the  Gazette, 
and  the  scheme  is  to  be  deemed  assentedHo  by 
the  holders  of  mortgages,  bonds,  debenture 
stock,  rent  char^,  and  preference  shares, 
when  assented  to  in  writing  by  the  holders  of 
three  fourths  in  value  of  each  class  of  security, 
and  by  the  ordinary  shareholders  when  assent- 
ed to  at  an  extraordinary  general  meeting,  spe- 
cially called  for  that  purpose.  Provision  is  then 
made  for  an  application  to  the  court  by  the  com- 
pany for  a  confirmation  of  the  scheme.  Notice 
of  this  application  must  be  published  in  the 
Gazette  and,  after  hearing,  the  court,  if  satis- 
fied that  no  sufilcient  objection  to  the  scheme  has 
been  established,  may  confirm  it.  Sec.  18  is  as 
follows: 

"Theschemewhen  confirmed  shall  be  enrolled 
in  the  court,  and  thenceforth  the  same  shall 
be  binding  and  effectual  to  all  intents,  and  the 
piovisiDns  titiereof  shall,  against  and  in  favor  of 
the  company  and  all  parties  assenting  thereto 
or  bound  thereby,  have  the  like  effect  as  if  they 
had  been  enacted  by  Parliament." 

This  Act,  it  is  apparent,  was  not  passed  to 
provide,  for  the  first  time,  a  way  in  which  in- 
solvent and  embarrassed  railway  companies 
might  settie  and  adjust  their  affairs,  but  to  au- 
thorize the  court  of  chancery,  to  do  what  had 
before  been  done  by  Parliament.  Lord  Cairns, 
L.  J.,  said  of  it  in  Cambrian  BaUtoay*  C(xm- 
pany**  «eA«m«,L.R.,  8  Ch.App.,  294:  "Hither- 
to such  companies,  if  they  desired  to  raise  fur- 
ther capital  to  meet  their  en^gements,hayebeen 
forced  to  go  to  Parliament  for  a  special  Act,  en- 
abling them  to  offer  such  advantages  bjr  way  of 
preference  or  priori^  to  persons  furnishing  new 
capitalaswomdleaatoitsbeingobtained.  And 
Parliament,  in  dealing  with  such  applications, 
has  been  in  the  habit  of  considering  how  far  the 
arrangements  proposed  as  to  such  new  capital 
were  assented  to  or  dissented  from  by  those  who 
might  be  considered  as  the  proprietors  of  the 
existing  capital  of  the  company,  either  as  share- 
holders or  bondholders.  The  object  of  tiie  pres- 
ent Act  •  •  *  appears  to  be  to  dispense  with 
a  special  application  to  Parliament  of  the  kind 
I  have  described,  and  to  give  a  parliamentary 
sanction  to  a  scheme  filed  in  the  court  of  chan- 
cery, and  confirmed  by  the  court,  and  assented 
to  by  certain  majorities  of  shareholders  and  of 
holders  of  debentures  and  securities  ^ntdem  gen- 
erit."  And  even  now  in  England  special  Acts 
are  passed  whenever  the  provisions  of  the  gen- 
eral Act  are  not  such  as  are  needed  to  meet  the 
wants  of  a  particular  company.  A  special  Act 
of  this  kind  was  considered  in  t/mdon  Mnaneial 
Ajuoeiation  v.  WrtsiiMm,  Mold  and  OotmaK* 
f^tan  R.  W.  Co.  L.  R.,  18  £q.,  S66. 

In  Canada  no  general  statute  like  that  in  En- 
gland has  been  enacted,  but  the  old  English 
practice  of  passing  a  special  Act  in  each  partic- 
ular case  prevails  and  Osier,  J.,  said  [nJonet  v. 
Canada  Ontral  R.  W.  Co.,  46  U.  C,  6.  B., 
261,  "our  statute-books  are  full"  of  legislation 
of  tbe  kind.    The  particular  question  in  that 
case  was  whether,  after  the  establisliment  of  the 
Dominion  Government  the  Proviucial  Parlia- 
ments had  authority  to  pass  laws  with  reference 
to  provincial  corporations  which  would  operate 
upon  debentures  payable  in  England,  and  held 
lyy  persons  residing  there,  but  it  was  not  sug- 
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gested,  either  by  the  court  or  counsel,  that  a 
statute  of  the  kind,  passed  by  the  Dominion 
Parliament  in  reference  to  a  Dominion  corpora- 
tion, would  not  be  valid  as  a  law.  So  far  as 
we  are  advised,  the  parliamentary  authority  for 
such  legislation  has  never  been  doubted  either 
in  England  or  Canada.  Many  cases  are  reporU 
ed  in  which  such  statutes  were  under  conader- 
ation,  but  in  no  one  of  them  has  it  been  intimated 
that  the  power  was  even  questionable. 

In  OiUiUan  v.  Canai  Co.  [ante,  977],  at  the 
present  Term,  it  was  said  that  holders  of  bonds 
and  other  obligations  issued  by  large  corpora- 
tions for  sale  u  the  market  and  secured  by 
mortgages  to  trustees,  or  otherwise,  have,  by 
fair  umplicatioD,  certain  contract  relations  with 
each  other.  In  England,  we  infer,  from  what 
was  said  by  Lord  Cairns  in  Cambrian  Railimy* 
Company'i  Scheme,  tupra,  they  are  considered 
as  in  a  sense  part  proprietors  of  the  existing 
capital  of  the  company,  and  dealt  with  by  Par- 
liament and  the  courts  accordingly.  They  are 
not  there,  anjr  more  than  here,  corporators,  and 
thus  necessarily,  in  the  absence  of  fraud  or  un- 
due  influence,  boimd  by  the  will  of  the  majority 
as  to  matters  within  the  scope  of  the  corporate 
powers,  but  they  are  interested  in  the  adminis- 
tration of  a  trust  which  has  been  created  for 
their  common  benefit.  Ordinarily  their  ultimate 
security  depends  in  a  large  degree  on  the  success 
of  the  work  in  which  the  corporation  is  engag^, 
and  it  is  not  uncommon  for  differences  of  opin- 
ion to  exist  as  to  what  ought  to  be  done  for  the 
promotion  of  their  mutual  interests.  In  the  ab- 
sence of  statutory  authority  or  some  provision 
in  the  instrument  which  establishes  the  trust, 
nothing  can  be  done  by  a  majori^,  however 
large,  which  will  bind  a  minority  without  their 
consent.  Hence  it  seems  to  be  eminentiy  proper 
that  where  the  legislative  power  exists,  some 
statutory  provision  should  be  made  for  binding 
the  minonfy  in  a  reasonable  way  by  the  will  of 
the  majorify :  and  imless,  as  is  the  case  in  the 
States  of  the  United  States,  the  passage  of  laws 
impairing  the  obligation  of  contracts  is  forbid- 
den, we  see  no  good  reason  why  such  provision 
may  not  be  made  in  respect  to  existing  as  well 
as  prospective  obligations.  The  nature  of  secu- 
rities of  this  class  is  such  that  the  right  of  legis- 
lative supervision  for  the  good  of  all,  unless  re- 
strained by  some  constitutional  prohibition, 
seems  almost  necessarily  to  form  one  of  their  in- 
gredients, and  when  insolvency  is  threatened, 
and  the  interests  of  the  public,  as  well  as  cred- 
itors, are  imperiled  by  the  financial  embarrass- 
ments of  the  corporation,  a  reasonable  ' '  scheme 
of  arrangement "  may,  in  our  opinion,  as  well 
be  legamed  as  an  ordinary  "  composition  in 
bankruptcy."  In  fact  such  "arrangement  Acts" 
are  a  species  of  bankrupt  Acts.  Their  object  is 
to  enable  corporations  created  for  the  good  of 
the  public  to  relieve  themselves  from  financial 
embarrassments  by  appropriating  their  prop- 
erty to  the  settlement  and  adjustment  of  their 
affairs,  so  that  they  may  accomplish  the  pur- 
poses for  which  they  were  incorporated.  The 
necessity  for  such  legislation  is  clearly  shown  in 
the  preamble  to  the  Grand  Trunk  Arrangement 
Act,  1862,  passed  by  the  Parliament  of  the 
Province  of  Canada  on  the  9th  of  June,  1862, 
before  the  establishment  of  Uie  Dominion  Gov- 
ernment, and  which  is  in  these  words : 

"  Whereas  the  interest  on  all  the  bonds  of  the 
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Grand  Trunk  Railway  C!ompany  of  Canada  is 
in  airear,  as  well  as  the  rent  of  the  railways 
leased  to  it,  and  the  company  has  also  become 
indebted,  both  in  Canada  and  in  Enzland,  on 
simple  contract,  to  various  petsons  and  corpora- 
tions, and  several  of  the  creditors  have  obtained 
judgment  against  it,  and  much  litigation  is  now 
pending;  and  whereas,  the  keeping  open  of  the 
railway  traffic,  which  is  of  the  utmost  impor- 
tance to  the  interests  of  the  Province,  is  thereby 
imperiled,  and  the  terms  of  a  compromise  have 
been  provisionally  settl«l  between  the  different 
classes  of  creditors  and  the  company,  but  in 
order  to  facilitate  and  give  effect  to  such  com- 
promise the  interference  of  the  Legislature  of 
the  Province  is  necessary." 

The  confirmation  and  legalization  of  "a 
scheme  of  arrangement"  under  such  circum- 
stances, is  no  more  than  is  done  in  bankruptcy 
when  a  "composition"  agreement  with  the 
bankrupt  debtor,  if  assented  to  by  the  required 
majority  of  creditors,  is  made  binding  on  the 
non-assenting  minority.  In  no  just  sense  do 
such  governmental  regulations  deprive  a  person 
of  his  property  without  due  process  of  law. 
They  simply  require  each  individual  to  so  con- 
duct himself  for  the  general  good  as  not  imnec- 
essarily  to  injure  another.  Bankrupt  laws  have 
been  ui  force  in  England  for  mote  than  three 
centuries,  and  they  had  their  origin  in  the  Ro- 
man law.  The  Constitution  expressly  empowers 
the  Congress  of  the  United  States  to  establish 
such  laws.  Every  member  of  a  political  com- 
munity must  necessarily  part  with  some  of  the 
rights  which,  as  an  individual,  not  affected  by 
his  relation  to  others,  he  might  have  retained. 
Such  concessions  make  up  the  consideration  he 
gives  for  the  obligation  of  the  body  politic  to 
protect  him  in  life,  liberty  and  propcaty.  Bank- 
rupt laws,  whatever  may  be  the  form  they  as- 
sume, are  of  that  character. 

2.  That  the  laws  of  a  countiy  have  no  extra- 
territorial force  is  an  axiom  of  international  ju- 
risprudence, but  things  done  in  one  country 
under  the  authority  of  law  may  be  of  binding 
effect  in  another  country.  The  obligor  of  the 
bonds  and  coupons  here  sued  on  was  a  Corpora- 
tion created  for  a  public  purpose,  that  is  to  say, 
to  build,  maintain  and  work  a  railway  in  Can- 
ada. It  had  its  corporate  home  in  Canada,  and 
was  subject  to  the  exclusive  legislative  author- 
ity of  the  Dominion  Parliament.  It  had  no 
power  to  borrow  money  or  incur  debts  except 
for  completing,  maintaining  and  working  its 
railway,  llie  bonds  taken  by  the  defendants  in 
error  showed  on  their  face  that  they  were  part 
of  a  series  amounting  in  the  aggregate  to  a  very 
large  sum  of  money,  and  that  uiey  were  secured 
by  a  trust  mortgage  on  the  railway  of  the  Com- 
]iany,  its  lands,  tolls,  revenues,  etc.  In  this  wa^ 
the  defendants  in  error,  when  they  bought  their 
bonds,  were,  in  legal  effect,  informed  that  they 
were  entering  into  contract  relations  not  only 
with  a  foreign  corporation  created  for  a  public 
purpose,  ana  carrying  on  its  business  within  a 
foreign  jurisdiction,  but  with  the  holders  of 
other  bonds  of  the  same  series,  who  were  relying 
eciually  with  themselves  for  their  ultimate  secu- 
rity on  a  mortgage  of  property  devoted  to  a  pub- 
lic use,  situatM  entirely  within  the  territory  of 
a  foreign  government. 

A  corporation  "must  dwell  in  the  place  of  its 
creation,  and  cannot  migrate  to  another  sov- 
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erdgnty,"  Bank  v.  Barle,  18  Pet.,  588,  thougb  it 
may  do  business  in  all  places  where  its  charter 
allows  and  the  local  laws  do  not  forbid.   R.  B. 
Co.  V.  Koonb,  104  U.  8., 12  [XXVI.,  645].  But 
wherever  it  goes  for  business  it  carries  its  char- 
ter, as  that  is  the  law  of  ite  existence,  BAfy. 
Bun(M.V»  U.8.,226  rXXVI.,8891;and  the  char- 
ter is  ihe  same  abroad  that  it  is  athome.  'What- 
ever disabilities  are  placed  upon  the  corporatioii 
at  home  it  retains  abroad,  and  whatever  legis- 
lative control  it  is  subjecteid  to  at  home  must  be 
recognized  and  submitted  to  by  those  who  deal 
with  it  elsewhere.  A  corporation  of  one  countrr 
may  be  excluded  from  business  in  another 
countrVj  PUrU  v.  Virginia,  8  Wall.,  168  [75  U. 
8.,  XIX.,  857],  but,  if  admitted,  it  must,  m  the 
absence  of  legislation  equivalent  to  makinr  its 
corporation  of  the  latter  coimtry,  be  taken,  Mh 
by  the  government  and  those  who  deal  with  it, 
as  a  creature  of  the  law  of  its  own  country,  and 
subject  to  all  the  legislative  control  and  direc- 
tion that  may  be  properly  exercised  over  it  at 
the  place  of  its  creation.    Such  being  the  law, 
it  follows  that  every  person  who  deals  with  s 
foreign  corporation  impUedly  subjects  himself 
to  such  laws  of  the  foreign  government,  affect- 
i^  powers  and  obligations  of  the  corporation 
with  which  he  voluntarily  contracts,  as  the 
known  and  established  policy  of  that  govern- 
ment authorizes.    To  all  intents  and  purpaees, 
he  submits  his  contract  with  the  corporation  to 
such  a  policy  of  the  foreign  government,  and 
whatever  is  done  by  that  government  in  further- 
ance of  that  policy,  which  binds  those  in  like 
situation  with  himself,  who  are  subjects  of  tiw 
government,  in  respect  to  the  operation  and  ef- 
fect of  their  contracts  with  the  oorporation.will 
necessarily  bind  him.    He  is  condusi^y  pre- 
sumed to  have  contracted  with  a  view  to  sudi 
laws  of  that  government,  because  the  corpora- 
tion must  of  necessity  be  controlled  by  them, 
and  it  has  no  power  to  contract  with  a  view  to 
any  other  laws  with  which  they  are  not  in  en- 
tiro  harmony.    It  follows,  therefore,  that  any- 
thing done  at  the  legal  home  of  the  corporation, 
under  the  authority  of  such  laws,  which  dis- 
charges it  from  liability  there,  discharges  it 
everywhere. 

No  better  illustration  of  the  propriety  of  thu 
rule  can  be  found  than  in  the  ucts  of  the  pres- 
ent case.  This  Coriwration  was  created  in  Can- 
ada to  build  and  work  a  ndlway  in  that  Domin- 
ion. Its  principal  business  was  to  be  d<me  in 
Canada,  and  the  bulk  of  its  corporate  {uroperty 
was  permanently  fixed  there.  All  its  powers  to 
contract  were  derived  from  the  Canadian  Gov- 
emment,and  all  the  contracts  itoonld  make  were 
such  as  related  direcUv  or  indirectly  to  its  busi- 
ness in  Canada.  That  business  affected  the  pub- 
lic interests,  and  the  keeping  of  the  railway 
open  for  traffic  was  of  the  utmost  importance 
to  the  people  of  the  Dominion.  The  CoqKHm- 
tion  had  become  financially  embamM»ed.  and 
was  and  had  been  for  a  long  time  unable  to 
meet  its  engagements  in  the  ordinary  way  as 
they  matureid.  There  was  an  ui^grait  necessity 
that  something  be  done  for  the  settlement  of  iu 
affairs.  In  this  the  public,  the  creditors  and  the 
shareholders  were  all  interested.  A  iarga  ma- 
jority of  the  creditors  and  shareholden  had 
agi-eed  on  a  plan  of  adjustment  whkdi  ifooU 
enable  the  Company  to  eo  on  with  its  bosiaasv 
and  thus  accommndaln  tSe  pttblic,and  to  protect 
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the  creditors  to  the  full  extent  of  the  avaUable 
value  of  its  conwrate  property.  The  Dominion 
Parliament  had  the  legidative  power  to  legalize 
the  plan  of  adjustment  as  it  bad  been  agreed  on 
by  tne  majori^  of  those  interested,  and  to  bind 
the  resident  minority  creditors  by  its  terms. 
This  power  was  known  and  recognized  through- 
out the  Dominion  when  the  Corporation  was 
croitted,  and  when  all  its  bonds  were  executed 
and  put  on  the  market  and  sold.  It  is  in  ac- 
cordance with  and  port  of  the  policy  of  the  En- 
glish and  Canadian  GoTemments  in  dealing  with 
embarrassed  and  insolvent  railway  companies 
and  in  providing  for  their  reorganization  in  the 
interest  of  all  concerned.  It  takes  the  place  in 
England  and  Canada  of  foreclosure  sales  in  the 
Xlmted  States,  which  in  general  accomplish  sub- 
stantially the  same  result,  with  more  expense 
and  greater  delay,  for  it  rarely  happens  in  the 
United  States  that  foreclosures  of  riulway  mor^ 
gages  are  anything  else  than  the  machinery  by 
wmch  arran!;ementB  between  the  creditors  and 
other  parties  minterest  are  carried  into  effectand 
a  reorganization  of  the  aSairs  of  the  corporation 
under  a  new  name  brought  about.  It  is  in  entire 
harmony  with  the  spirit  of  bankrupt  laws,  the 
binding  force  of  which  upon  those  who  are  sub- 
ject to  the  jurisdiction,  is  recognized  by  all  civil- 
ized nations.  It  is  not  in  conflict  with  the  Con- 
stitution of  the  United  States,  which,  although 
prohibiting  States  from  passing  laws  impairing 
the  obligation  of  contracts,  allows  Congress  '  'to 
establish  *  *  •  uniform  laws  on  the  subject 
of  bankruptcy  throughout  the  United  States." 
Unless  all  parties  in  mterest,  wherever  they  re- 
side, can  be  bound  by  the  arrangement  which 
it  is  sought  to  have  legalized,  the  scheme  may 
fail.  Ml  home  creditors  can  be  bound.  What 
is  needed  is  to  bind  those  who  are  abroad.  Un- 
der these  circumstances  the  true  spirit  of  inter- 
national comity  requires  that  schemes  of  tUs 
character,  legaUzed  at  home,  should  be  recog- 
nized in  other  coimtries.  The  fact  that  the 
bonds  made  in  Canada  were  payable  in  New 
York  is  unimportant,  except  in  determining  by 
what  law  the  parties  intended  tiieir  contract 
should  be  governed,  and  every  citizen  of  a 
country,  other  than  that  in  which  tiie  corpora- 
tion is  located,  may  protect  himself  against  all 
unjust  legislation  of  the  foreign  government  by 
refusing  to  deal  with  its  corporations. 

On  the  whole  we  are  satisfied  that  the  scheme 
of  arrangement  bound  the  defendants  in  error, 
and  that  these  actions  cannot  be  maintained. 
The  same  result  was  reached  by  the  Court  of 
Queen's  Bench  in  the  Province  of  Ontario  when 
passing  on  a  similar  statute  in  Jonei  v.  Tht 
Canada  Central  R.  W,  Co.,  tupra. 

The  jtidgmenU  are  reeerted  and  the  cause*  re- 
manded, with  inttruetiefu  to  enter  judgment  on 
the  fact*  found  infator  <tf  tkeRailreay  Company 
in  eadi  of  the  eases. 

Mr.  Justice  Field,  not  being  present  at  the 
argument  of  this  case,  took  no  pait  in  the  de- 
cidon. 

True  copy.    Test: 

James  H.  HcKenney,  Clerk,  Sup.  Court,  IT.  8. 

Mr.  Justice  H»rl»ii,  dissenting: 

The  Canada  Southern  Railway  Company  is  a 
Corporation  created  and  organized  under  the 
laws  of  the  Dominion  of  Canada.  It  was  given, 
by  its  charter,  power  to  borrow  in  Canada  "  or 
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elsewhere,"  at  a  rate  of  interest  not  exceeding 
eight  per  cent  per  annum,  such  sums  of  money 
as  might  be  necessary  to  complete,  maintain  or 
worklts  railway;  to  issue  bonds  therefor,  pay- 
able either  in  currency  or  in  sterling,  at  such 
place,  within  Canada  "or  without,"  as  might  be 
deemed  advisable;  to  sell  the  same  at  such  prices 
or  discoimt  as  might  be  deemed  expedient  or 
necessaiT;  and  to  hypothecate,  mortgage  or 
pledge  the  lands,  toUs,  revenues  and  other  prop- 
erty of  the  Company  for  the  payment  of  the 
said  sums  and  the  interest  thereon. 

In  pursuance  of  the  authority  thus  conferred, 
the  Company,  in  1871,  issued  its  bonds  in  the 
customary  form  of  negotiable  securities,  and 
made  them  payable  in  the  year  1006,  at  the  of- 
fice of  the  Union  Trust  Company  in  the  City  of 
New  YoA,  with  interest  at  the  rate  of  seven 
per  cent  per  annum,  coupons  being  given  for 
such  interest.  These  bonds,  with  their  Interest, 
were  secured  by  a  deed  of  trust  to  Wm.  L. 
Scott  and  Eenyon  Cox,  citizens  of  the  United 
States,  conveying  to  them  and  their  successors  in 
the  trust,  the  railway  of  the  Company,  its  lands, 
tolls,  revenues,  present  and  future,  property,  ef- 
fects, franchises  and  appurtenances.  That  deed 
declared  that  the  bonds,  and  also  the  rights  and 
benefits  arising  therefrom,  should  pass  by  de- 
livery. 

In  1878  the  Company  issued  certain  bonds,  of 
the  denomination  of  $106  each,  for  the  purposo 
of  funding  unpaid  coupons.  They  were  made 
payable,  principal  and  interest  in  gold,  at  the 
office  of  the  Union  Trust  Company  in  the  City 
of  New  York.  In  order  to  effect  this  arrange- 
ment for  funding,  the  latter  company  was  mMe 
a  trustee  to  dehver  the  bonds  of  |10S  each  to 
the  parties  surrendering  the  unp^d  cou]x>ns. 
Of  some  of  these  bonds  defendants  in  error, 
who  are  citizens  of  New  York,  became  the  hold- 
ers. They  were  delivered  to  them  at  the  City 
of  New  York.  Upon  their  non-payment  at  ma- 
turity, the  present  suits  at  law  were  brought  in 
one  of  the  courts  of  that  State,  and  judgment 
asked  for  the  amount  of  the  bonds.  The  Rail- 
way Company  appeared,  and  upon  its  petition 
the  suits  were  removed  into  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  New  York.  In  the  latter  court  an  answer 
was  filed,  to  which  the  plaintiff  demurred. 
The  demurrer  beingsustained  and  the  Company 
declining  to  answer  further,  judgment  was  ren- 
dered for  the  amount  due  on  the  bonds  in  suit. 

What  is  the  defense  which  my  brethren  have 
declared  to  be  sufficient  to  deprive  the  plaint- 
iffs of  their  rifht  to  judgment?  That  the  Com- 
pany had  paid  the  boncu  in  suit,  in  whole  or  in 
part?  No.  That,  by  the  terms  of  the  contract, 
It  was  discharged  from  liability  to  pay  them? 
By  no  means.  Its  defense  is  placed  wholly 
upton  an  Act  of  the  Parliament  of  Canada  rati- 
fying a  certain  scheme  or  arrangement,  which 
is  inconslBtent  with  the  contract  between  the 
parties,  and  to  which  a  luge  minority  of  the 
bondholders  and  stockholders  have  never  given 
their  assent.  That  scheme  provided  for  the  sur- 
render of  the  old  bonds,  bearing  seven  per  cent 
interest,  and  the  substitution  of  other  bonds, 
maturing  at  a  later  date,  and  bearing  a  less  rata 
of  interest— three  per  cent  for  the  first  three 
years,  and  five  per  cent  thereafter,  the  interest 
on  the  new  bonds  being  guarantied  by  the  New 
York  and  Hudson  River  Railroad  Company. 
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To  this  scheme  the  circuit  court  finds  as  a 
fact  that  the  plaintiffs  never  assented.  They 
stood,  as  they  had  a  right  to  do,  upon  their  con- 
tract with  the  Company.  But  the  Parliament 
of  Canada  declares  that  this  scheme  "  thM  be 
deeiMd  to  have  l>een  assented  to  by  aJZ  the  hold- 
ers of  the  original  first  mortgage  bonds  of  the 
Company,"  and  that  this  arrangement  "  thaU 
be  binding  upon  att  the  holders  of  the  first  and 
second  mortgage  bonds  and  coupons  and  bonds 
for  interest  thereon  respectiTely,  and  upon  all 
the  shareholders  of  the  Company." 

This  defense,  asserting  the  power  of  a  for- 
eign government,  by  its  legislation,  to  destroy 
the  contract  rights  of  citizens  of  the  United 
States,  was  well  characterized,  as  it  seems  to 
me,  by  tlie  learned  Circuit  Judge  who  tried  this 
case,  as  a  most  extraordinary  one  to  be  made  in 
a  country  where  the  obligation  of  contracts 
against  impairment  by  leg^ative  enactment,  as 
well  as  the  rights  of  persons  and  property,  are 
carefully  guarded  by  constitutional  provisions. 
In  this  country,  no  State  can  pass  any  law  im- 
pairing the  obligation  of  contracts;  the  Consti- 
tution of  the  United  States  forbids  such  legis- 
lation. And  the  principle  is  founded  in  jus- 
tice, independently  of  this  constitutional  pro- 
vision. The  Statute  of  Canada  here  relied  on 
disregards  this  principle,  and  openly  and  in 
terms  impairs  the  obligation  of  the  contract 
which  each  holder  of  these  bonds  has  with  this 
foreign  Railway  Company.  It  assumes,  with- 
out a  hearing  and  without  the  consent  of  those 
who  hold  its  bonds,  to  discharge  the  Railway 
Company  from  all  liability  thereon.  If  any 
State  in  this  Union  should  assume  to  pass  a  law 
with  reference  to  a  railway  corporation  she  had 
created,  requiring  the  holders  of  its  bonds,  for 
which  they  had  paid  value,  to  surrender  them 
and  take  in  their  place  others  of  less  value,  and 
payable  at  a  different  time,  our  courts,  federal 
and  state,  would  be  constrained,  by  their  obli- 
gation to  support  the  Constitution  of  the  Unit- 
ed States,  to  declare  such  legislation  to  be  in 
conflict  with  that  instrument.  More  than  tliat, 
a  citizen  of  Canada,  or  even  a  raUwav  corpo- 
ration of  tliat  Dominion,  could  have  the  bene- 
fit, in  our  courts,  of  the  constitutional  inhibi- 
tion upon  state  laws  impairing  the  obligation  of 
contracts. 

In  the  Sinking  Fund  Oaies,  99  U.  S. ,  718, 719, 
rXXV.,  601],  we  said  that  while  the  United 
States  are  not  included  within  the  constitution- 
al prohibition  which  prevents  States  from  pass- 
ing laws  impairing  the  obligation  of  contracts, 
yet  "Equallv  with  the  States  they  are  prohibited 
from  depriving  persons  or  corporations  of  prop- 
erty witiiout  due  process  of  law.  They  can- 
not legislate  back  to  themselves,  without  mak- 
ing compensation,  the  lands  they  have  given 
this  corporation  to  aid  in  the  construction  of 
Its  railroad.  Neither  can  they  by  legislation 
compel  the  corporation  to  discharge  its  obli^- 
tions  in  reroect  to  the  subsidy  bonds  otherwise 
than  according  to  the  laws  of  the  contract  al- 
ready made  in  that  connection.  The  United 
States  are  as  much  bound  by  their  contracts  as 
are  individuals.  If  they  repudiate  their  obli- 
gations, it  is  as  much  repudiation,  with  all  the 
wrong  and  reproach  ttutt  term  implies,  as  it 
would  be  if  the  repudlator  had  been  a  State,  or 
a  municipality,  or  a  citizen.  Ko  change  can 
be  made  in  the  title  created  by  the  grant  of  the 
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lands,  or  in  the  contract  for  the  subsidy  bonds, 
without  the  consent  of  the  corporation." 

But  the  laws  of  Canada,  by  the  judgment 
now  rendered,  are  given  effect  here,  to  the  in- 
lury  of  our  own  citizens,  notwithstanding  tiiose 
laws  arbitrarily  deprive  them  of  their  contract 
righti.  This  Railroad  Company,  under  express 
authority  conferred  by  its  charter,  executed 
bonds  payable,  as  we  have  seen,  in  New  York, 
and  secured  them  by  mortgage  executed  to  cit- 
izens of  the  United  States.  It  sent  them  to  this 
country  for  sale  and  our  people  Invested  their 
money  in  them.  Intrenched  behind  the  arbi- 
trary edict  of  a  foreign  government,  it  now  says 
to  American  holders  of  its  bonds,  that  it  will 
not  comply  with  its  contract;  that  if  they  do 
not  surrender  those  securities  and  take  oUiers 
of  less  value,  th^  shall  not  receive  anything. 
It  is  claimed  by  my  brethren  that  the  Canada 
Statute  provides  a  scheme  which,  in  its  practi- 
cal effect,  resembles  a  composition  in  bankrupt- 
cy. It  seems  to  me  that  there  are  several  answen 
to  this  suggestion:  1.  It  does  not  purport  to  be 
a  scheme  of  bankruptcy  in  the  sense  m  the  word 
bankruptcy  as  used  either  in  England  or  Amer- 
ica. 2.  It  is  unlike  a  composition  in  bank- 
ruptcy in  this  :  that  whereas  a  composition  is 
never  had  except  upon  notice,  so  that  creditors 
may  have  their  day  in  court,  with  opportunity 
to  show  that  the  proposed  composition  sboukl 
not  be  made,  here,  no  sudi  opportunity  was 
pven  to  the  holders  of  this  Company's  bonds, 
m  any  court  or  other  tribunal,  to  show  that  the 
arrangement  which  the  Canadian  Parliament 
sanctioned  ought  not,  in  justice,  to  be  made  ; 
but  the  arrangement  was,  by  legislative  enact- 
ment, made  absolutely  binding  upon  every 
bondholder  and  stockholder,  even  those  who  are 
citizens  of  other  coimtriee. 

It  is  said  that  the  Canadian  scheme  is  practi- 
cally nothing  more  than  might  be  accomplished 
in  foreclosure  proceedings  instituted  in  one  of 
our  own  courts  by  or  at  the  instance  of  the  as- 
senting landholders.  ISj  answer  is  thai  all 
bondholders  and  stoclchouiera  have  thdr  day  in 
court  in  such  proceedings;  and,  wheif;  upon  tite 
judicial  sale  of  a  railway  and  its  appurtenances, 
the^  fail  to  realize  the  full  amount  of  tb^ 
claims,  they  are  not  deprived  of  their  property 
without  due  process  of  law. 

Reference  is  made  by  the  court  to  the  Act  of 
the  English  Parliament  which  authorizes  sodt 
arrangements  to  be  effected  through  Gooits  ot 
chancery.  But,  in  such  proceedings,  all  inter- 
ested have  their  day  in  court,  witbopportuiii^ 
to  show  that  the  proposed  scheme  abould  not 
receive  judicial  sanction. 

In  my  iiid^ent,  the  dischai:ge  in  Canada,  by 
statute,  of  this  foreign  Railway  Compamr  from 
all  obligation  to  pay  these  bonds  accoroiDg  to 
their  terms — ^whatever  may  be  the  binding  torct 
of  such  legislation  upon  persons  resident  m  titaX 
country,  or  upon  those  who  may  asKrt  their 
rights  under  uie  original  contract  in  the  oooita 
of  Canada— can  have  no  eztratenitorial  ef- 
fect ;  certainly  none  as  to  persons  who  reaide 
in  a  different  State  or  cotmtiy,  where  the  con- 
tract is  to  be  performed,  and  in  the  ooorts  of 
which  it  becomes  the  subject  of  litigation. 

Jjg  BcOdtBin  v.  JBaU.  1  WaD.,  828  [OS  0.  8^ 
XYII.,  S81],  it  was  held  that  a  discbargie  ob- 
tained under  the  insolvent  law  of  one  State  of 
I  the  Union  is  not  a  bar  to  an  action  on  a  note 
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■even  when  given  in  and  payable  in  the  same 
£tate,  the  p«rty  to  whom  the  note  waa  giyen 
having  been  and  being  of  a  different  State. 
Story,  in  hia  Conflict  of  Laws,  says  that  should 
«  State  i»ovide  that  the  discharge  of  an  insolv- 
ent debtor  under  her  own  laws  was  a  discharge 
of  all  his  contracts,  even  of  those  made  in  a 
foreign  country,  such  a  discbaree,  although 
binding  upon  the  courts  of  that  State,  would 
or  might  be  mere  nullities  in  other  countries. 
Sec.  848.  GhaneMor  Kent,  referring  to  state 
insolvent  laws,  in  operation  when  there  is  no 
national  bankrupt  statute,  says:  "The  discharge 
under  a  state  law  is  no  bar  to  a  suit  on  a  con- 
tract existing  when  the  law  was  passed,  nor  to 
«n  action  by  a  citizen  of  another  State  in  the 
courts  of  uie  United  States,  or  of  any  other 
State  than  that  where  the  discharge  was  ob- 
tained. The  discharge  under  a  state  law  will  not 
■discharge  a  debt  due  to  a  citizen  of  another 
State  who  does  not  make  himself  a  party  to  a 
proceeding  under  the  law.  It  will  only  cerate 
upon  contracts  made  within  the  State  between 
its  own  citizens  or  suitors,  subject  to  state  pow- 
er. The  doctrine  of  the  Supreme  Court  of  the 
United  States  in  Ogdmy.  Sounders  [13  Wheat., 
213]  is,  that  a  discharge  under  the  bankrupt 
law  of  one  country  does  not  affect  contracts 
made  or  to  be  executed  in  another."  2  Kent, 
pp.  892-8. 

Such  is  the  unvarying  current  of  authority 
in  this  country.  If  a  discharge  by  an  insolv- 
■ent  law  of  one  of  the  United  States  does  not 
:affect  the  contract  rights  of  citizens  of  another 
State,  how  much  stronger  is  the  case  where,  by 
'tiie  terms  of  the  contract,  it  is  to  be  performed 
in  a  stete  or  country  other  than  that  in  which 
the  discharge  is  granted.  My  brethren  suggest, 
if  I  do  not  misapprehend  their  opinion,  tlutthe 
parties  here  suing  must  be  understood  to  have 
purchased  these  bonds  with  reference  to  the 
I>ower  which  the  Canadian  Government  has  over 
«orporationB  of  its  own  creation.  But  this  view, 
it  seems  to  me.overlooks  the  principle,  founded, 
-eays  Story,  in  natural  justice— and  applicable 
here  even  if  the  bonds  in  suit  had  been  pur- 
chased and  delivered  in  Canada — that  "Where 
the  contract  is,  either  expressly  or  tacitly,  to  be 
performed  in  another  place  than  where  made, 
the  rule  is,  in  conformity  with  the  presumed 
intention  of  the  parties,  that  the  contract,  as 
to  its  validity,  nature,  obligation  and  interpre- 
tation, is  to  be  governed  by  the  law  of  the 
place  of  performance. "  Story,  Conflict  of  Laws, 
sec.  280 ;  Andrewi  v.  Pond,  18  Pet.,  65  ;  Cook 
V.  MoffaU,  5  How. ,  807.  Why  should  it  not  be 
presumed  that  the  parties  to  these  contracts 
made  them  with  reference  as  well  to  that  prin- 
ciple as  to  another  principle,  which  is  thus  forc- 
ibly stated  by  Kent :  "The  laws  of  other  gov- 
ernments have  no  force  beyond  their  territorial 
limits ;  and  if  permitted  to  operate  in  other 
States,  it  is  upon  a  principle  of  comity,  and 
only  when  neither  ute  State  nor  its  citizens 
would  suffer  any  inconvenience  from  the  appli- 
cation of  the  foreign  law."  2  Kent,  406.  Story 
announces  the  same  doctrine  in  the  following 
language  :  "And  even  in  relation  to  a  discharge 
«ccording  to  the  laws  of  the  place  where  the 
contract  Ts  made,  there  are  (as  we  have  seen) 
■  «ome  necessary  limitations  and  exceptions  in- 
grafted upon  Uie  general  doctrine  which  every 
country  will  enforce,  whenever  those  laws  are 
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manifestly  unjust,  or  are  injurious  to  the  fair 
rights  of  its  own  citizens.  It  has  been  said  by 
a  learned  Judge  with  great  force :  'As  the  laws 
of  foreign  countries  are  not  admitted  ex  proprio 
tigore,  but  merely  m  comitate,  the  judicial  pow- 
er will  exercise  a  discretion  with  respect  to  the 
laws,  which  tbey  may  be  called  upon  to  sanc- 
tion ;  for  should,  they  be  manifestr^  unjust,  or 
calculated  to  injure  their  own  citizens,  Uiey 
ought  to  be  rejected.  Thus,  if  any  State  should 
enact  that  its  citizens  should  be  disdbuged  from 
all  debts  due  to  creditors  living  without  the 
State,  such  a  provision  would  t)e  so  contrary  to 
the  common  principles  of  justice  that  the  most 
liberal  spirit  of  comity  would  not  require  its 
adoption  in  any  other  State.' "  In  Burge's  Com- 
mentaries on  Colonial  and  Foreign  Laws,  Yol. 
1,  p.  5,  the  author  says :  "  It  is  established  as 
a  principle  of  international  jurisprudence  that 
effect  should  be  given  to  the  laws  of  another 
State  whenever  the  rights  of  a  litigant  before 
its  tribunals  are  derived  from,  or  are  dependent 
on,  those  laws,  and  when  such  recognition  is 
not  prejudicial  to  its  own  interests  or  the  rights 
of  its  own  subjects."  The  same  view  is  Uius 
expressed  by  another  American  author:  "It 
(the  State)  must  consult  sound  morals  and  the 
interests  and  public  policy  of  its  own  people, 
and  if  to  enforce  the  laws  of  another  State  or 
country  would  lead  to  their  infringement,  it 
would  be  treacherous  to  its  own  duties  to  lend 
aid  to  their  execution."  1  Daniel,  Ncg.  Inst., 
sec.  866. 

In  Smith  V.  Buchanan,  1  East,  6,  ll,the  ques- 
tion was  whether  a  discharge  of  an  English 
contract  under  an  insolvent  Act  of  the  State  of 
Maryland,  where  the  debtor  resided,  was  a  bar 
to  a  suit  upon  that  contract  in  the  courts  of  En- 
gland. The  point  was  there  made  that  the  dis- 
charge under  the  laws  of  Maryland  was  analo- 
gous and  equivalent  to  a  certificate  of  bank- 
ruptey  in  England;  and  having  been  issued  by 
a  competent  jurisdiction  in  the  case  of  subjects 
of  Maryland  residing  there  at  the  time,  though 
it  had  not  the  binding  force  of  law  in  Enghmd, 
yet  the  courts  there  should  give  effect  to  it  "by 
adoption  and  the  courtesy  of  nations."  But  to 
that  argument  the  court,  speaking  by  Lord  Ken- 
yon,  said:  "  This  is  the  case  of  a  contract  law- 
fully made  by  a  subject  in  this  country,  which 
he  resorts  to  a  court  of  justice  to  enforce;  and 
the  only  answer  is  that  a  law  has  been  made  in 
a  foreign  country  to  discharge  these  defendants 
from  their  debts  on  condition  of  their  having 
relinquished  all  their  property  to  their  credit- 
ors." "  But  how,"  said  he,  "  is  thatan answer 
to  a  subject  of  this  country,  suing  on  a  lawful 
contract  made  here?  How  can  it  be  pretended 
be  is  bound  by  a  condition  to  which  he  has  giv- 
en no  assent  either  express  or  implied?"  "  In 
America,"  adds  Story,  referring  to  that  case, 
"the  same  doctrine  has  obtained  the  fullest  sanc- 
tion." Story,  Conflict  of  Laws,  sec.  842.  So, 
also,  in  Bartley  -v.Bddgea,  1  Best  &  Smith,  875, 
where  the  defendant  pleaded,  in  a  court  of  En- 
gland, an  insolvent  discharge  under  the  laws  of 
Victoria,a  British  Colony.  The  court  said:  "No 
case  has  been  cited  to  show  that  a  discbarge 
under  the  insolvent  laws  of  Victoria  is  an  an- 
swer to  an  action  here,  brought  by  an  English 
subject  on  a  bill  of  exchange  drawn  and  pay- 
able in  Endand.  *  *  *  It  is  true  that  the 
Colony  of  Victoria  is  not  a  foreign  country  in 
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one  senae  of  the  word,  yet  its  laws  are  the  laws 
of  that  colony  only.  •  •  •  Itmi^taswell 
be  said  that  the  laws  of  the  State  of  Maryland 
would  apply  here."  So,a.\BO,in  PhiUip$Y.Mlan, 
8  B.  &  C. ,  4T7,  it  was  held  that  an  inaolvent  dis- 
charge under  the  laws  of  Scotland  was  no  bar 
to  an  action  brought  by  an  EngUab  sublect  in 
a  court  in  England  on  a  debt  contracted  In  En- 
gland, although  it  appeared  that  the  English 
creditor  had  appeared  in  Uie  Scottish  prooeed- 
ings  for  the  purpose  only  of  opposing  the  dis- 
charge. 

The  case,  then,  before  us  Is  one  in  which  a 
foreign  Railway  Corporation  pleads  in  discharge 
of  its  liability  to  paV  its  negotiable  aeciu^ties, 
held  by  citizens  of  the  United  States,  and  which 
were  dellTered  and  are  payable  in  this  country, 
not  that  it  had  paid  such  securities;  not  that 
there  had  been  a  composition  in  bankruptcy  em- 
bracing these  claims;  not  that  any  court  had 
given  Its  sanction  to  the  scheme  in  question;  but 
that  a  statute  of  a  foreign  country,  without  the 
consent  of  those  who  did  not  approve  such 
scheme  and  without  giving  an  opportunity  be- 
fore any  authorized  tribunal  to  show  that  such 
scheme  ou^ht  not  to  be  ratified,  had  absolved  it 
from  liabihty  to  meet  its  contract  engagements. 

Ttus  defense  my  brethren  feel  oblig«l,  upon 
groundsof  international  comity,to  sustain.  Thus 
an  American  court  denies  to  American  holders 
of  foreign  railway  securities  what  an  English 
court  would  n&t  deny  to  English  holders  of 
American  railway  securities.  An  English  court 
would  not  permit  the  rights  of  Englishmen, 
growing  out  of  a  contract  between  them  and  a 
foreign  corporation,  which  is  to  be  performed 
in  England,  to  be  injuriously  affected  by  for- 
eign laws  in  violation  of  the  terms  of  that  con- 
tracL  I  fully  concur  in  what  the  Circuit  Judge 
said:  "If  any  of  our  own  States  had  passed  such 
an  Act  as  the  one  under  consideration,  it  would 
have  been  the  duty  of  the  courts  of  that  State 
to  treat  it  as  an  unlawful  exercise  of  power;  and 
certainly  it  cannot  be  expected  that  this  court 
will  tolerate  legislation  by  a  foreign  State  which 
it  would  not  sanction  if  passed  here,  and  which, 
if  allowed  to  operate,  would  seriously  prejudice 
the  rights  of  a  citizen  of  this  State.  Comity  can 
ask  no  recognition  of  such  unjust  foreign  legis- 
lation, and  the  case  falls  under  the  qualifica- 
tions of  a  general  rule,  which  prescnbes  that 
when  the  foreign  law  is  repugnant  to  the  f im- 
damental  principle  of  the  Uxfari,  it  will  be  ig- 
nored." 

The  principles  for  which  I  contend  are  not 
affected,  in  their  application  to  this  case,  by  the 
circumstance  that  the  legislation  of  Canada  re- 
lates to  the  contracts  of  a  ijvuui  public  corpora- 
ation  and  not  to  contracts  wholly  between  in- 
dividuals. For,  in  determining  whether  a  stat- 
ute impairs  Uie  obligation  of  a  contract,  within 
the  meaning  of  our  Constitution,  it  must  be  con- 
ceded that  that  instrument  protects  such  obliga- 
tion against  legislative  impairment  as  well  in 
cases  of  contracts  with  railway  corporations  as 
of  contracts  between  individuals.  It  is  equally 
clear  that  debts  held  against  such  corporations 
are  property  of  which  the  citizen  may  not  be 
deprived  without  due  process  of  law.  We  said 
in PriUshard y. Norton  jaTite,  104], that  "A  vested 
right  of  action  is  property  in  the  same  sense  in 
which  tangible  things  are  property,  and  is 
equally  protected  against  arbitrary  interference. 
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This  action  was  brought  by  the  Iron  Sflyer 
Mining  Company,  owning  a  tract  of  land  or 
mining  claim,  known  as  the  Wells  and  Moyer 
placer  claim,  described  by  metes  and  bounds  in 
the  complaint,  against  Sullivan  and  others,  to 
recover  possession  of  part  of  the  tract,  likewise 
described,  from  which  it  had  Iwen  ousted  by 
the  defendants.  The  answer  originally  filed 
was  demurred  to  and  the  demurrer  sustained. 

The  defendants  thereupon,  by  leave  of  the 
court,  filed  an  amended  answer,  alleging  that, 
on  the  nth  of  March,  1879,  the  UnitedStates 
ksued  to  Wells  and  Moyer,  the  nantors  of  the 
plaintiff,  for  the  premises  descriDed  in  the  com- 
plaint, and  known  as  No.  281,  upon  the  appli- 
cation for  and  entry  of  the  premises  as  the 
Wells  and  Moyer  placer  claim,  a  placer  patent, 
or  patent  of  and  for  a  placer  ndning  claim,  con- 
taining the  following  restrictions  and  excep- 
tions: 

"  First  That  the  grant  hereby  made  is  re- 
stricted in  its  exterior  limits  to  the  boimdaries 
of  the  said  lot  Ho.  281  as  hereinbefore  de- 
scribed, and  to  any  veins  or  lodes  of  quartz,  or 
other  rock  in  place,  bearing  gold,  silver,  cinna- 
bar, lead,  tin,  copper  or  other  valuable  depos- 
its, which  may  hereafter  be  discovered  within 
said  limits,  and  situate  and  not  claimed  or 
known  to  exist  at  the  date  hereof. 

Second.  That  should  any  vein  or  lode  of 
quartz,  or  other  rock  in  place,  bearing  gold, 
silver,  cinnabar,  lead,  tin,  copper  or  other  val- 
uable deposits,  be  claimed  or  known  to  exist 
within  the  above  described  premises  at  the  date 
hereof,  the  same  is  expressly  excepted  and  ex- 
cluded from  these  presents. 

The  amended  answer  also  alleged  "  That,  at 
the  time  of  the  location  of  said  placer  claim, 
and  the  survey  thereof,  and  at  the  time  of  the 
application  for  said  patent,  and  at  the  time  of 
the  entry  of  said  land  thereunder,  and  at  the 
time  and  date  of  the  issuing  and  granting  of 
said  patent,  a  lode,  vein  or  deposit  of  mineral 
ore  in  rock  in  place,  carrying  carbonates  of  lead 
and  silver,  and  of  great  value,  was  known  to 
exist,  and  was  claimed  to  exist,  within  the 
boundaries  and  underneath  the  surface  of  said 
Wells  and  Moyer  placer  claim  Ko.  281;  and 
that  the  fact  that  said  vein  was  claimed  to  ex- 
ist, and  did  exist  as  aforesaid  within  said  prem- 
ises, was  known  to  the  patentees  of  said  claim 
at  all  the  times  hereinbefore  mentioned; "  and 
"that  the  said  application  for  said  patent  by 
said  patentees  and  grantors  of  said  pluntiff  did 
not  include  an^  application  whatever  for  a  pa- 
tent of  or  to  said  lode  or  vein  within  its  bound- 
aries aforesaid.  Wherefore  these  defendants 
AVer  that  the  said  failure  to  include  said  vein 
or  lode  in  said  application  amounted  to  a  con- 
clusive declaration  by  said  patentees  that  they 
made  no  claim  whatever  to  said  lode  or  vein  or 
any  part  thereof,  and  that  the  same  was  ex- 
pressly excepted  and  excluded  from,  and  did 
not  pass  with  the  grant  of  said  premises  in  and 
by  said  patent  for  said  premises." 

The  amended  answer  further  alleged  that  on 
the  first  of  January,  1883,  the  defendants,  then 
and  now  being  citizens  of  the  United  States, 
went  upon  the  premises  last  described  in  the 
complamt,  and  sunk  a  shaft  thereon,  which  un- 
covered and  exposed  said  lode,  vein  or  deposit; 
and  thereupon  proceeded  to  and  did  locate  the 
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same  as  a  lode  claim,  by  erecting  a  notice  con- 
taining the  name  of  the  lode,  the  date  of  the  lo- 
cation, and  their  own  names  as  locators,  and 
marked  the  surface  boundaries  by  posts ;  and 
afterwards  caused  to  be  filed  a  location  certifi- 
cate containing  the  name  of  the  lode,  the  names 
of  the  locators,  the  date  of  the  location, the  num- 
ber of  feet  in  length  claimed  on  each  side  of  the 
center  of  the  disoavery  shaft,  and  the  general 
course  and  direction  of  said  claim  as  near  as 
might  be.  "Wherefore  the  defendants  claim 
the  right  to  occupy  and  possess  the  said  prem- 
ises in  full  accordance  wiUi,  and  by  virtue  of  & 
full  compliance  with,  the  requirements  of  the 
laws  of  the  United  States,  and  of  the  State  of 
Colorado,  the  said  vein,  lode  or  deposit  being  a 
part  and  parcel  of  the  unappropriated  public 
mineral  domain  of  the  United  States;  and  that 
the  acts  and  doings  of  the  defendants  as  herein- 
before set  forth  constitute  the  said  supposed 
trespass  complained  of  by  the  plaintiff.*' 

The  plaintiff  demurred  to  the  amended  an- 
swer, because  neither  of  its  allegations  set  forth 
any  defense;  because  it  showed  that  neither  the 
deienduits  nor  tiieir  grantors  had  duly  discov- 
ered, located  or  recorded  any  lode  or  vein  such 
as  is  described  in  section  2830  of  the  Revised 
Statutes,  at  or  before  the  time  of  the  application 
for  the  placer  patent,  but  that  the  defendants 
located  their  lode  claim  within  the  boundaries 
of  the  patented  ground  after  the  issuing  of  the 
placer  patent ;  and  because  the  applicants  for 
the  placer  patent  were  not  required  to  apply  for 
the  vein  or  lode  claim,  unless  it  bad  been  duly 
discovered,located  and  recorded.and  was  owned 
bj  the  applicants  for  the  placer  patent  at  the 
time  of  applying  for  the  patent. 

The  circuit  court  sustedned  the  demurrer  to 
the  amended  answer,  and  gave  judgment  for  the 
plaintiB,  and  the  defendants  sued  out  this  writ 
of  error. 

The  question  in  this  case  arises  under  section 
2888  of  the  RevisM  Statutes,  the  different  pro- 
visions of  wliich  will  be  more  clearly  distin- 
guished from  each  other,  without  affecting  the 
meaning  of  either,  by  separating  them  by  pe- 
riods, as  follows : 

"  Sec.  2888.  Where  the  same  person,  asso- 
ciation or  corporation  is  in  possession  of  a  placer 
claim,  and  also  a  vein  or  lode  included  within 
the  boundaries  thereof , application  shall  be  made 
for  a  patent  for  the  placer  claim  with  the  state- 
ment that  it  includes  such  vein  or  lode,  and  in 
such  case  a  patent  sliall  issue  f orthe  placer  claim,, 
subject  to  the  provisions  of  thi8Chapter,includ- 
ing  such  vein  or  lode,  upon  the  payment  of 
$5  per  acre  for  such  vein  or  lode  claim,  and 
twenty-five  feet  of  surface  on  each  side  thereof. 
The  remainder  of  the  placer  claim, or  any  placer 
claim  not  embracing  any  vein  or  lode  claim, 
shall  be  paid  for  at  the  rate  of  $2.50  per  acre, 
together  with  all  costs  of  proceedings.  And 
where  a  vein  or  lode,  such  as  is  described  in  sec- 
tion twenty-three  hundred  and  twenty,i8  known 
to  exist  within  the  boundaries  of  a  placer  claim, 
an  application  for  a  patent  for  such  placer  claim 
which  does  not  include  an  application  for  the 
vein  or  lode  claim  shall  be  construed  as  a  con- 
clusive declaration  that  the  claimant  of  the 
placer  claim  has  no  right  of  possession  of  the 
vein  or  lode  claim.  But  where  the  existence  of 
the  vein  or  lode  in  a  placer  claim  is  not  known. 
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a  patent  for  the  placer  claim  shall  convey  all 
viuuable  mineral  and  other  deposits  within  the 
boundaries  thereof." 

The  section  referred  to  in  the  third  sabdivis- 
ion  of  this  section  is  as  follows: 

"Sec.  2820.  Mining  claims  upon  veins  or  lodes 
of  quartz  or  other  rock  in  place  bearing  gold, 
silver,  cinnabar,  lead,  tin,  copper  or  other  val- 
uable deposits,  heretofore  hx»ted,  shall  be  gov- 
erned as  to  length  along  the  vein  or  lode  by  the 
-customs,  regulations  and  laws  in  force  at  the 
date  of  their  location.  A  mining  claim  located 
after  the  tenth  day  of  May,  eighteen  hundred 
and  seventy -two.wbether  located  by  one  or  more 
persons,  may  equal,  but  shall  not  exceed,  one 
thousand  five  hundred  feet  in  length  along  the 
vein  or  lode;  but  no  location  of  a  mining  claim 
shall  be  made  until  the  discoveij  of  the  vein  or 
lode  within  the  limits  of  the  clami  located.  Xo 
claim  shall  extend  more  than  three  himdred 
feet  on  each  side  of  the  ndddle  of  the  vein  at  the 
surface,  nor  shall  any  claim  be  limited  by  any 
mining  relation  to  less  than  twenty-five  feet 
-on  each  side  of  the  middle  of  the  vein  at  the 
surface,  except  where  adverse  rights  existing  on 
the  tenth  day  of  May,  eighteen  hundred  and 
seventy-two,  render  such  limitation  necessary. 
The  end  lines  of  each  claim  shall  be  parallel  to 
■each  other." 

The  counsel  of  both  parties  in  their  arguments 
have  discussed  the  question  whether  a  vein  or 
lode  included  within  the  boundaries  of  a  placer 
claim,  the  application  for  which  does  not  in- 
clude an  application  for  the  vein  or  lode  claim, 
is  excepted  out  of  the  patent  for  the  i>lacer  claim, 
if  at  the  time  of  the  application  it  is  known  to 
the  applicant  to  exist,  but  no  claim  to  the  vein 
or  loae  has  been  located. 

In  accordance  with  the  view  expressed  by  the 
-circuit  court  in  the  opinion  delivered  on  sus- 
taining the  demurrer  to  the  original  answer,  and 
reported  in  16  Fed.  Rep.,  829,  Sie defendants  in 
«rror  maintain  that  by  virtue  of  section  2838, 
taken  in  connection  with  section  SS20  therein 
referred  to,  a  vein  or  lode  within  the  bounda- 
ries of  a  placer  claim  is  not  excepted  from  a 
patent  for  the  placer  claim,  unless  a  claim  for 
the  vein  or  lode  had  previously  been  located 
according  to  section  2^. 

The  p&intifFsin  error  contend  that  if  the  ex- 
istence of  the  vein  or  lode  is  known  to  the  ap- 
plicant for  a  placer  claim,  he  must  include  in 
his  application  for  the  placer  claim  an  applica- 
tion for  the  vein  or  lode  claim,  and  pay  lor  the 
latter  at  the  higher  rate,  in  order  to  obtain  any 
title  to  it. 

The  circuit  court  treated  the  question  of  the 
-construction  of  this  statute  as  one  of  much  dif- 
ficulty and  of  some  doubt,  and  as  affecting  nu- 
merous cases.  This  court  should  not  express 
an  opinion  upon  it,  imless  its  determination  ia 
necessarily  involved  in  the  adjudication  of  the 
-case  at  Dor. 

We  are  of  opinion  that  the  question  is  not  pre- 
aented  for  adjudication  upon  the  record  before 
us.  The  amended  answer  alleges  that  at  the 
times  of  the  location  and  survey  of,  entry  upon, 
-and  application  and  patent  for,  the  placer  claim, 
the  lode  or  vein  was  known  to  exist,  and  was 
claimed  to  exist,  within  the  boundaries  and 
underneath  the  surface  of  the  placer  claim,  and 
the  fact  that  the  vein  was  claimed  to  exist  and 
4iid  exist  within  the  premises  was  known  to  the 
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stobelndlan  oountry  whenever  they  loeethat 

ttUe,  in  the  Hbeeaoe  of  any  diSerent  provision  by 
treaty  or  by  Aot  of  Oongrees. 

4.  B  secQon  8U6  B.  S.,  extends  the  Act  of  Con- 
nees,  see.  688B,  punishlntr  murder,  to  the  Indian 
'Country,  sec  2146  ezpreoBlyexoepts  from  its  opera- 
tion crimes  oommllited  by  one  Indian  against  the 
person  or  property  of  another  Indian, 

5.  The  exception  contained  In  section  £146,  B.  S., 
is  not  repealed  by  the  operation  and  legal  eiieot  of 
the  Treaty  with  the  Bloux  Indians  of  April  29,  WK, 
16  Stat,  at  L.,  6%;  and  an  Act  of  Congress  approved 
Vebraary  28, 1877,  to  ratify  an  agreement  with  Sioux 
Indians,  etc.,  1»  Stat,  at  ll,  264. 

6.  Legislation  which  makes  punishable,  when  oom- 
mlttea  within  the  Indian  oountn-  by  one  Indian 
against  the  person  or  property  oi  another  Indian, 
offenses  denned  by  the  general  laws  of  the  United 
Stwtes,  may  be  constitutionally  extended  to  embrace 
Indians  In  the  Indian  coimtry,  by  the  mere  force  of 
« treaty  .without  the  aid  of  any  legialative  provision. 

7.  Implied  repeals  of  Statutes  are  not  fitvored;  the 
tanplicMlon  must  be  necessary.  To  constitute  a  re- 
pefu  there  must  be  a  positive  repugnancy  between 
the  provisions  of  the  new  laws  anothose  of  the  old. 

8.  A  general  Act  is  not  to  l)e  construed  to  repeal  a 
previous  psjrticular  Act,unlees  there  is  some  express 
reference  to  the  previous  legislation  on  the  subject, 
or  unless  there  is  a  necessary  Inoonslstenoy  in  the 
two  Acts  standing  together. 

9.  The  First  District  Oourt  of  Dakota  is  without 
Jurisdiction  to  find  or  try  an  indictment  for  murder 
-oommttted  by  one  Indian  upon  another  in  the  In- 
dian country,  and  a  oonvlotion  and  sentence  upon 
such  indictment  are  void  juid  Imprisonment  tiiereon 
isUlecral 

[No.  8.  Orig.] 
Argued  Nov.  t6. 188S.    Deaded  Dee.  17, 188$. 

PETITION  for  writs  of  haJbeae  eorpu*  and 
eerii<»'an. 
The  bistOTT  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

if«mr«.  Walter  H.  Smith  and  Adonlram 
-J,  Plownuui,  for  petitioner. 

.Vr.  S.  F.  PhilUpa,  SoUcitor-Cfen.,  contra. 

Mr.  Jutliee  Hatthews  delivered  the  opinion 
■of  the  court: 

The  petitioner  is  in  the  custody  of  the  Mar- 
shal of  the  United  States  for  the  Territory  of 
Dakota,  imprisoned  in  the  jail  of  Lavrrence 
'Coun^,  in  the  First  Judicial  District  of  that 
Territorv,  under  sentence  of  death,  adjudged 
against  him  by  the  district  court  for  that  dis- 
tnct,  to  be  carried  into  execution  January  14, 
1884.  That  judgment  was  rendered  upon  a 
conviction  for  the  murder  of  an  Indian  of  the 
Brule  Sioux  Band  of  the  Sioux  Nation  of  Li- 
dians  by  the  name  of  Sin-ta-ge-le-Scka,  or  in 
English,  Spotted  Tail,  the  prisoner  also  being 
an  Indian,  of  the  same  band  and  nation,  and 
'  the  homicide  having  occurred,  as  alleged  in 
the  indictment,  in  the  Indian  country,  within  a 
pilace  and  district  of  country  under  the  exclu- 
jsive  jurisdiction  of  the  United  States  and  with- 
in tJie  said  Judicial  district.  The  judgment  was 
Affirmed,  on  a  writ  of  error,  bjr  the  Supreme 
Court  of  the  Territory.  It  is  claimed  on  behalf 
of  the  prisoner  that  the  crime  charged  against 
him,  and  of  which  he  stands  convicted,  is  not 
an  offense  under  the  laws  of  the  United  States; 
that  the  district  court  had  no  jurisdiction  to  try 
liim,  and  that  its  judgment  and  sentence  are 
■▼oii  It,  therefore,  prays  for  a  writ  of  Jiabeae 
■corpui,  that  he  may  be  deUvered  from  an  im- 
prisonment which  he  asserts  to  be  illegal. 

The  indictment  is  framed  upon  section  6380 
of  the  Revised  Statutes.  That  section  is  found 
in  title  lxx.,  on  the  subject  of  crimes  against 
the  United  States,  and  in  chapter  three,  which 
treats  of  crimes  arising  within  the  maritime  I 
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and  territorial  jurisdiction  of  the  United  State!. 
It  provides  that  "Eve^  person  who  commits 
murder,  •  •  •  within  any  fort,  arsenal, 
dock-yard,  magazine,  or  in  any  other  place  or 
district  of  country  under  the  exclusive  jurisdic- 
tion of  the  United  States,  •  •  •  shall  suffer 
death." 

Title  zxnn.  of  the  Revised  Statutes  relates 
to  Indians,  and  the  sub-title  of  chapter  4  is, 
Oovemment  of  Indian  Country.  It  embraces 
many  provisions  re^ilating  the  subject  of  inter- 
course and  trade  with  the  Indians  in  the  Indian 
country,and  imposes  penalties  and  punishments 
for  various  violations  of  them,  ^ection  2142 
provides  for  the  punishment  of  assaults  with 
deadly  weapons  and  intent,  by  Indians  upon 
white  persons,  and  by  white  persons  upon  In- 
dians; section  2143,  for  the  case  of  arson,  in  like 
cases;  and  section  2144  provides  that  "The  gen- 
eral laws  of  the  United  States  defining  and  pre- 
scribing punishments  for  forgery  and  depreda- 
tions upon  the  mails  shall  extend  to  the  Indian 
country." 

The  next  two  sections  are  as  follows: 

"  Sec.  2145.  Except  as  to  crimes,  the  pun- 
nishment  of  which  is  expressly  provided  for  in 
this  title,  the  j^neral  laws  of  the  United  States 
as  to  the  punishment  of  crimes  committed  in 
any  place  within  the  sole  and  exclusive  Jurisdic- 
tion of  the  United  States,  except  the  District  of 
Columbia,  shall  extend  to  the  Indian  country. 

Sec.  2146.  The  preceding  section  shall  not 
be  construed  to  extend  to  [crimes  committed  by 
one  Indian  against  the  person  or  property  of 
another  Indian,  nor  to]  any  Indian  committing 
any  offense  in  the  Indian  countiy  who  has  been 
putiished  by  the  local  law  of  the  Tribe,or  to  any 
case  where  by  treaty  stipulations  the  exclusive 
jurisdiction  over  such  offenses  is  or  may  be  se- 
cured to  the  Indian  Tribes  respectively. 

That  part  of  section  2146  placed  within  brack- 
ets was  m  the  Act  of  27th  March,  1854,  ch.  26, 
sec.  8,  10  Stat  at  L.,  270,  was  omitted  by  the 
revisers  in  the  original  revision,  and  restored  by 
the  Act  of  18th  February,  1875,  ch.  80,  18  Stat, 
at  L.,  318,  and  now  appears  in  the  second  edi- 
tion of  the  Revised  Statutes.  It  is  assumed  for 
the  purposes  of  this  opinion,  that  the  omission 
in  the  original  revision  was  inadvertent,  and 
that  the  restoration  evinces  no  other  intent  on 
the  part  of  Congress  than  that  the  provision 
should  be  considered  as  in  force,  without  inter- 
ruption, and  not  a  new  enactment  of  it  for  any 
other  purpose  than  to  correct  the  error  of  the 
revision. 

The  District  Courts  of  the  Territory  of  Da- 
kota are  invested  with  the  same  jurisdiction  in 
all  cases  arising  under  the  laws  of  the  United 
States  as  is  vested  in  the  Circuit  and  District 
Courts  of  the  United  States.  R.  S.,  sees. 
1907-1910.  The  reservation  of  the  Sioux  In- 
dians, Ijing  within  the  exterior  boundaries  of 
the  Territory  of  Dakota,  was  defined  by  article 
II.,  of  the  Treaty  concluded  April  29, 1868,  15 
Stat.  atL.,  635,  and  by  section  1839  Rev.  Stats., 
it  is  excepted  out  of  and  constitutes  no  part  of 
that  Territory.  The  object  of  this  exception  is 
stated  to  be  to  exclude  the  jurisdiction  of  any 
state  or  territorial  government  over  Indians, 
within  its  exterior  lines,  without  their  consent, 
where  their  rights  have  been  reserved  and  re- 
main unextinguished  by  treaty.  But  the  dis- 
trict courts  of  the  Territory  having  by  law,  the 
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Jurisdiction  of  District  and  Circuit  Courts  of 
the  United  States,  may,  in  that  character,  take 
cognizance  of  offenses  against  the  laws  of  the 
Ilnited  States,  although  committed  within  an 
Indian  reservation,  when  the  latter  is  situate 
within  the  space  which  is  constituted  by  the  au- 
thority of  the  territorial  goTemment  the  judicial 
district  of  such  court.  If  the  land  reserved  for 
the  exclusive  occupancy  of  Indians  lies  outside 
the  exterior  boundaries  of  any  organized  terri- 
torial government,  it  would  require  an  Act  of 
Congress  to  attach  it  to  a  Judicial  district,  of 
which  there  are  many  instances,  the  latest  being 
the  Act  of  January  6,  1888,  by  which  a  part  of 
the  Indian  Territory  was  attached  to  the  Dis- 
trict of  Kansas  and  a  part  to  the  Northern  Dis- 
trict of  Texas.  22  Stat,  at  L.,  400.  In  the 
present  case.the  Sioux  reservation  is  witliin  the 
geographical  limits  of  the  Territory  of  Dakota, 
and  being  excepted  out  of  it  only  in  respect  to 
the  territorial  government,  the  District  Court  of 
that  Territory,  within  the  geographical  bound- 
aries of  whose  district  it  lies,  may  exercise  ju- 
risdiction under  the  laws  of  the  United  States 
over  offenses  made  punishable  by  them  commit- 
ted within  its  limits.  IT.  S.  v.  Davmm,  15  How. , 
467;  U.  S.v.  Jaekalow,  1  Black,  484  [66  U.  S., 
XVn.,226]; £r.  8.  v.  Robert,  4 How.,567; U.S.  v. 
Albert!/,  Hemp. ,444,  opinion  by  Mr.Juttice  Dan- 
iel: U.  8.  v.  Starr.  Hemp.,  469;  U.  8.  v.  Ta-wan- 
ga-ea  or  Town  Maker,  an  Osage  Indian, Hemp., 
304. 

The  district  court  has  two  distinct  jurisdic- 
tions. As  a  territorial  covirt  it  administers  the 
local  law  of  the  territorial  government;  as  in- 
vested by  Act  of  Congress  with  jurisdiction  to 
administer  the  laws  of  the  United  States,  it  has 
all  the  authority  of  circuit  and  district  courts; 
BO  that,  in  the  former  character,  it  may  ttj  a 
prisoner  for  murder  committed  in  the  territory 

eier,  under  the  local  law,  which  requires  the 
to  determine  whether  Uie  punishment  shall 
eath  or  imprisonment  for  me  (Laws  of  Da- 
kota, 1888,  ch.  9);  and,  in  the  other  character, 
try  another  for  a  murder  committed  within  the 
Indian  reservation,  under  a  law  of  the  United 
States,  wliich  imposes,  in  case  of  conviction, 
the  penalty  of  death. 

Sec  tion  2 1 46  of  the  Revised  Statutes  extends  the 
general  laws  of  the  United  States  as  to  the  pun- 
ishment of  crimes  committed  in  any  place  with- 
in their  sole  and  exclusive  jurisdiction,  except 
the  District  of  Columbia,  to  the  Indian  country, 
and  it  becomes  necessaiy,  therefore,  to  inquire 
whether  the  locality  of  the  homicide,  for  which 
the  prisoner  was  convicted  of  murder,  is  with- 
in that  description. 

The  Ist  section  of  the  Indian  Intercourse  Act 
of  June  30, 1884  [4  Stat,  at  L.,  729],  defines  the 
Indian  country  as  follows: 

"That  all  that  part  of  the  United  SUtes  west 
of  the  Mississippi  and  not  within  the  States  of 
Missouri  and  Louisiana  or  the  Territory  of  Ai- 
kansas,  and  also  that  part  of  the  United  States 
east  of  the  Mississippi  Biver,  not  within  any 
State  to  which  the  uidian  title  has  not  been  ex- 
tineui8hed,for  the  purposes  of  this  Act,be  taken 
and  be  deemed  to  be  ue  Indian  country." 

Since  the  passage  of  tliat  Act  great  changes 
have  taken  place,  by  the  acquisition  of  new  tei^ 
ritory,  by  the  creation  of  new  States  and  by  the 
organization  of  territorial  governments;  and  the 
Revised  Statutes,  while  retaining  the  substance 
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the  locality  of  the  prisoner's  offense,  section  2146 
expressly  excepts  from  its  operation  "crimes 
committed  by  one  Indian  a^nst  the  person  or 
property  of  another  Indian;"  an  exception 
which  Includes  the  case  of  the  prisoner,  and 
which,  if  it  is  effective  and  in  force,  makes  bis 
conviction  illegal  and  void.  This  brings  us  at 
once  to  the  main  question  of  torisdiction, 
deemed  by  Congress  to  be  of  such  importance, 
to  the  prisoner  and  the  public,  as  to  Justify  a 
special  appropriation  for  the  payment  of  the 
expenses  incurred  on  his  behalf,  in  presenting 
it  for  decision  in  this  proceeding  to  this  court. 
28  Stat,  at  L.,  624,  ch.  148,  March  8,  1888. 

The  argument  in  support  of  the  jurisdiction 
and  conviction  is,  that  the  exception  contained 
in  section  2146,  Rev.  Stats.,  is  repealed  by  the 
operation  and  legal  effect  of  the  Treaty  with  the 
different  Tribes  of  the  Sioux  Indians  of  April  29, 
1868,  16  Stat,  at  L.,  685;  and  an  Act  of  Con- 
gress, approved  February  28,  1877,  to  ratify  an 
agreement  with  certain  bands  of  the  Sioux  In- 
dians, etc.    19  Stat,  at  L.,  254 

The  following  provisions  of  the  Treaty  of 
1868  are  relied  on:  i 

"Article  1.  Prom  this  time  forward  all  war 
between  the  parties  to  this  agreement  shall  for- 
ever cease.  The  Government  of  theUnited  Slates 
desires  peace,  and  its  honor  is  hereby  pledged 
to  keep  it  The  Indians  desire  peace,  and  they 
now  pledge  their  honor  to  maintain  it. 

If  bad  men  among  the  whites  or  among 
other  people  subject  to  the  authority  of  the 
United  States  shall  commit  any  wrong  upon 
the  person  or  property  of  the  Indians.the  United 
States  will,  upon  proof  made  to  the  agent  and 
forwarded  to  the  Commissioner  of  Indian  Af- 
fairs at  Washington  City,  proceed  at  once  to 
cause  the  offender  to  be  arrested  and  punished 
according  to  the  laws  of  theUnited  States,  and 
also  re-imburse  the  injured  person  for  the  loss 
sustained. 

If  bad  men  among  the  Indians  shall  commit 
a  wrong  or  depredation  upon  the  person  or  prop- 
erty of  anvone,  white,  black  or  Indian,  subject 
to  the  authori^  of  the  United  States  and  at 
peace  titierewith,  the  Indians  herein  named  sol- 
emnly agree  that  they  wiU,  upon  proof  made  to 
their  agent  and  notice  by  him,  deliver  up  the 
wrong-doer  to  the  United  States  to  be  tried  and 
puniuied  according  to  its  laws.  And  in  case 
they  willfully  refuse  so  to  do,  the  person  in- 
jured shall  be  re-imbursed  for  his  loss  from  the 
annuities  or  other  moneys  due  or  to  become  due 
to  them  under  this  or  other  Treaties  made  with 
the  United  States.  And  the  President,  on  ad- 
vising with  the  Commissioner  of  Indian  Affairs, 
shall  prescribe  rules  and  regulations  for  ascer- 
tadning  damages  under  the  provisions  of  this  ar- 
ticle as  in  his  Judgment  may  be  proper.  But 
no  one  sustalmng  loss  while  violating  the  pro- 
visions of  this  Treaty  or  the  laws  of  the  United 
States  shall  be  re-imbursed  therefor." 

The  second  article  defines  the  reservation 
which,  itis  stipulated,  "Is  set  apart  for  the  ab- 
solute and  undisturbed  use  and  occupation  of 
the  Indians  herein  named,  and  for  such  other 
friendly  Tribes  or  individual  Indians  as  from 
time  to  time  thev  may  be  willing,  with  the  con- 
sent of  the  United  States,  to  admit  amongst 
them;  and  tbe  United  States  now  solemnly 
Agrees  that  no  persons  except  thcMe  herein  desig- 
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nated  and  authorized  so  to  do,  and  except  such 
officers,  agents  and  tmployet  of  the  government 
as  may  be  authorized  to  enter  upon  Indian  res- 
ervations in  discharge  of  duties  enjoined  by  law, 
shall  ever  be  permitted  to  pass  over,  settle  upon, 
or  reside  in  the  territory  described  in  this  ar- 
ticle." 

"Article  V.  The  United  States  agrees  that 
the  agent  for  said  Indians  shall  in  future  make 
his  home  at  the  agency  building;  that  he  shall 
reside  among  them  and  keep  an  office  open  at 
all  times  for  the  purpose  of  prompt  and  diligent 
inquiry  into  such  matters  of  complaint  by  and 
against  the  Indians  as  may  be  presented  for  in- 
vestiration  under  their  treaty  stipulations,  as 
also  ioT  the  faithful  discharge  of  other  duties 
enloined  upon  him  by  law.  In  all  cases  of  dep- 
redation on  person  or  property  he  shall  cause 
evidence  to  be  taken  in  writing  and  forwarded, 
together  with  his  findings,  to  the  Commission- 
er of  Indian  Affairs,  whose  decision,  subject  to 
the  revision  of  the  Secretary  of  the  Interior, 
shall  be  binding  on  the  parties  to  tills  Treatv." 

Other  provisions  of  this  Treaty  are  intended  to 
encourage  the  settlement  of  individuals  and  f  am- 
illesupon  separate  agricultural  reservations,  and 
the  education  of  children  in  schools  to  be  estab- 
lished. The  condition  of  the  Tribe  in  point  of 
civilization  is  illustrated  by  stipulations  on  the 
part  of  the  Indians,  that  they  will  not  interfere 
with  the  construction  of  railroads  on  the  plains 
or  over  their  reservation,  nor  attack  persons  at 
home  or  traveling,  nor  disturb  wagisn  trains, 
mules  or  cattie  belonging  to  the  people  of  the 
United  States,  nor  capture  nor  carry  off  white 
women  or  children  from  the  settlements,  nor 
kill  nor  scalp  white  men,  nor  attempt  to  do  them 
harm. 

By  the  Indian  Appropriation  Act  of  August 
15,  1876,  Congress  appropriated  $1,000,000  for 
the  subsistence  of  the  Sioux  Indians,  in  accord- 
ance with  the  Treaty  of  1868,and  "for  purposes 
of  their  civilization,"  19  Stat  at  L.,  192;  but 
coupled  with  certain  conditions  relative  to  a  ces- 
sion of  a  portion  of  the  reservation,  and  with 
the  proviso,  "That  no  further  appropriation  for 
said  Sioux  Indians  for  subsistence  shall  here- 
after be  made  until  some  stipulation,  agreement 
or  arran^ment  shall  have  been  entered  into  by 
said  Indians  with  the  President  of  the  United 
States,  which  is  calculated  and  designed  to  en- 
able said  Indians  to  become  self  supporting." 

In  pursuance  of  that  provision  the  agreement 
was  made,  which  was  ratified  in  part  by  the  Act 
of  Congress  of  February  28,  1877.  The  enact- 
ment of  this  agreement  by  statute,  instead  of 
its  ratification  as  a  treaty,  was  in  pursuance  of 
the  policy  which  had  been  declared  for  the  first 
time  in  a  proviso  to  the  Indian  Appropriation 
Act  of  March  8,  1871,  16  Stat  at  L.,  566,  ch. 
120,  and  permanently  adopted  in  section  207U 
of  the  Revised  Statutes,  that  thereafter  "No  lu- 
dian  Nation  or  Tribe  within  the  territory  of  the 
United  States,  shall  be  acknowledged  or  recog- 
nized as  an  independent  Nation,  Tribe  or  power 
with  whom  the  United  States  may  contract  by 
treaty,"  but  without  invalidating  or  impairing 
the  obligation  of  subsisting  treaties. 

The  instrument  in  which  the  agreement  was 
embodied  was  signed  by  the  commissioners,  on 
the  part  of  the  United  States,  and  by  the  repre- 
sentative chiefs  and  head  men  of  the  various 
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Sioux  Tribe8,bat  with  certain  exceptions  on  tlie 
part  of  some  of  the  latter,  and  consisted  of 
eleven  articles. 

The  first  defines  the  boundaries  of  the  reser- 
vation; the  second  provides  for  wagon  roads 
through  it  to  Uie  country  Iving  west  of  it,  and 
for  the  free  navigation  of  the  Mississippi  River; 
the  third  for  the  places  where  annuities  shall  be 
received. 

Article  4  was  as  follows: 

"  The  Qovemment  of  the  United  States  and 
the  said  Indians  being  mutually  desirous  that 
the  latter  shall  be  located  in  a  country  where 
they  may  eventually  become  self-supporting  and 
acquire  the  arts  of  civilized  life,  it  is,  therefore, 
agi-eed  that  the  said  Indians  shall  select  a  dele- 
gation of  five  or  more  chiefs  and  principal  men 
m>m  each  band,  who  shall,  without  delay,  visit 
the  Indian  Territory,  under  the  guidance  and 
protection  of  suitable  persons,  to  oe  appointed 
for  that  purpose  by  the  Deputmeut  of  the  In- 
terior, with  a  view  to  selecting  therein  a  perma- 
nent home  for  the  said  Indians.  If  such  dele- 
gation shall  make  a  selection  which  shall  be  sat- 
isfactory to  themselves,  the  people  whom  they 
represent  and  to  the  United  States,  then  the 
said  Indians  agree  that  they  will  remove  to  the 
country  so  selected  within  one  year  from  this 
date.  And  the  said  Indians  do  lurtber  agree  in 
all  things  to  submit  themselves  to  such  benefi- 
cent plans  as  the  government  may  provide  for 
them  in  the  selection  of  a  country  suitable  for 
a  permanent  home  where  they  may  live  like 
white  men." 

The  6th  article  recites  that,  in  consideration 
of  the  foregoing  cession  of  territory  and  rights, 
the  United  States  agrees  "To  provide  all  neces- 
sary aid  to  assist  the  said  Indians  in  the  work 
of  civilization;  to  furnish  to  them  schools,  and 
instruction  in  mechanical  and  agricultural  axis, 
as  provided  for  by  the  Treaty  of  1868;"  to  pro- 
vide subsistence,  etc. 

Ajticle  8  is  as  follows: 

"  The  provisions  of  the  said  Treaty  of  1868, 
except  as  herein  modified,  shall  continue  in  full 
f  orce.and  with  the  provisions  of  this  agreement, 
shall  apply  to  any  countrr  which  may  hereaft- 
er be  occupi^  by  the  said  Indians  as  a  home; 
and  Congress  shall,  by  appropriate  legislation, 
secure  to  them  an  orderly  government;  they 
shall  be  subject  to  the  laws  of  the  United  States, 
and  each  individual  shall  be  protected  in  his 
rights  of  property,  person  and  life. 

Article  0.  The  Indians,  parties  to  this  agree- 
ment, do  hereby  solemnly  pledge  themselves, 
individually  and  collectively,  to  observe  each 
and  all  of  tne  stipulations  herein  contained;  to 
select  allotments  of  land  as  soon  as  possible 
after  their  removal  to  their  permanent  home, 
and  to  use  their  best  efforts  to  learn  to  cultivate 
the  same.  And  they  do  solemnly  pled^  them- 
selves that  they  will,  at  all  times,  maintain  peace 
with  the  citizens  and  Government  of  the  United 
States;  that  they  will  observe  the  laws  thereof, 
and  loyally  endeavor  to  fulfill  all  the  obligations 
assumed  by  them  imder  the  Treaty  of  1868  and 
the  present  agreement,  and  to  this  end  will, 
whenever  requested  by  the  President  of  the 
United  States,  select  so  many  suitable  men  from 
each  band  to  co-operate  with  him  in  mainbtin- 
ing  order  and  peace  on  the  reservation  as  the 
Presidentmay  deem  necessary, who  shall  receive 
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such  compensation  for  their  aervioes  a*  Con- 
gress may  provide." 

By  the  11th  and  last  article  it  was  provided 
that  the  term  "reservation,"  as  therem  used, 
should  be  held  to  apply  to  any  country  which 
should  be  selected  under  the  authority  of  the 
United  States  as  their  future  home. 

The  4th  article  and  part  of  the  6th  article  of 
the  agreement,  which  referred  to  the  removtl 
of  the  Indians  to  the  Indian  Territory,  wer» 
omitted  from  its  ratification,  not  havii^  been 
agreed  to  by  the  Indians. 

If  this  legislation  has  the  effect  contended 
for,  to  support  the  conviction  in  the  present 
case,  it  also  makes  punishable,  when  committed 
within  the  Indian  country  by  one  Indian  against 
the  person  or  property  of  another  Indian,  the 
following  offenses,  defined  by  the  general  laws 
of  the  United  States  as  to  crimes  committed  in 
places  within  their  exclusive  jurisdiction,  wi..- 
manslaughter,  sec.  S341;  attempt  to  commit 
murder  or  manslaughter,  sec.  5^;  rape,  sec. 
6845;  mayhem,  sec.  6348;  bigamy,  sec.  5353; 
larceny,  sec.  6356;  and  receivmg  stolen  goods, 
^.6857. 

That  this  legislation  could  constitutionally 
be  extended  to  embrace  Indians  in  the  Indian 
country,  by  the  mere  force  of  a  treaty,  when- 
ever it  operates  of  itself,  without  the  aid  of  any 
legislative  provision,  was  decided  by  this  oomt 
in  the  case  of  U.  S.  v.  43  OaOoni  of  Whitkg, 
98  U.  S.,  188  [XXni.,8461.  See,  BMen  y.Jog, 
17  ■WaU..211  m  U.  8.,  XXI.,  5231:  The  Chero- 
kee Tobacco.n  Wall.,616  [78 U.  8.,XX.,  IBW].  It 
becomes  necessary,  therefore,  to  examine  the 
particular  provisions  that  are  supposed  to  work 
this  result. 

The  first  of  these  is  contained  in  the  Ist  ar- 
ticle of  Uie  Treaty  of  1868  [15  Stat,  at  L.,  6361. 
that  "If  bad  men  among  the  Indians  shall  com- 
mit a  wrong  or  depredation  of  the  person  or 
property  of  anyone,  white,  black  or  Indian,  sub- 
ject to  the  authority  of  the  United  States  and 
at  peace  therewith,  the  Indians  herein  named 
solemnly  agree  that  they  will,  upon  proof  made 
to  their  agent  and  notice  by  him,  ddiver  up  the 
wrong-doer  to  the  United  States,  to  be  trted  and 
punished  according  to  its  laws." 

But  it  is  quite  clear  from  the  context  that  ths 
does  not  cover  the  present  case  of  an  alleged 
wrong  committed  by  one  Indian  upon  the  pa- 
son  of  another  of  the  same  Tribe.  Tlie  provis- 
ion must  be  construed  with  its  counterpart,  jnst 
E receding  it, which  provides  for  the  punishment 
y  the  rmited  States  of  anybadmenamcng  the 
whites  or  among  other  people  (object  to  weir 
authority,  who  shaU  commit  any  wrcwc  upon 
the  person  or  proper^  of  the  Indians,  ^re  an 
two  parties,  among  whom,  respectivdy,  there 
may  be  individuals  guilty  of  a  wrong  against 
one  of  the  other — one  is  the  party  of  whites  and 
their  allies.the  other  is  the  Tribe  of  Indiana  with 
whom  the  Treaty  is  made.  In  each  caae  the 
guilty  party  is  to  be  tried  uid  punished  by  the 
United  States,  and  in  case  the  offender  is  one  uf 
the  Indians  who  are  parties  to  the  Treaty,  the 
agreement  is  that  he  shall  be  delivered  up.  In 
case  of  refusal,  deduction  is  to  be  made  from 
the  annuities  payable  to  the  Tribe,  for  compen- 
sation to  the  injured  person,  a  provisioa  which 
points  quite  distincUy  to  the  conclusion  that  the 
mjured  person  cannot  himself  be  one  of  the 
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same  Tribe.  Similar  provisions  for  the  extradi- 
tion of  criminals  are  to  be  found  inmost  of  tbe 
treaties  with  Indian  Tribe8,as  far  back,  at  least, 
as  that  concluded  at  Hopewell  with  the  Chero- 
kees,  KoYember  38,1786.    7  Btat.  at  L.,  18. 

The  second  of  these  provisions,  that  are  sup- 
posed to  Justif  T  the  Jurisdiction  asserted  in  the 
piesent  case,  is  the  8th  article  of  the  agree- 
ment, embodied  in  the  Act  of  1877  [19  Stat,  at 
L., 261],  in  which  it  is  declared:  "And  Congress 
iliall,  by  appropriate  legislation,  secure  to  them 
an  orderly  goyemment;  they  shall  be  subject 
to  the  hiws  of  the  United  States,  and  each  indi- 
Tidoal  shall  be  protected  in  his  rights  of  prop- 
ertr,  person  and  life." 

It  is  equally  clear,  in  our  opinion,  tliat  these 
words  can  have  no  such  effect  as  that  claimed 
for  them.  The  pled^  to  secure  to  these  people, 
with  whom  the  United  States  was  contracting 
as  a  distinct  political  body,  an  orderly  govern- 
ment, by  appropriate  le^slation  thereafter  to 
be  framed  and  enacted,  necessarily  implies,  hav- 
ing regard  to  all  the  circumstances  attending 
the  transaction,  that  among  the  artsof  dvQizea 
life,  which  it  was  the  very  purpose  of  all  these 
arrangements  to  introduce  and  naturalize  among 
them,  was  the  highest  and  best  of  all,  that  of 
aelf-goTemment;  uie  regulation  by  themselves 
of  their  own  domestic  Aairs;  the  maintenance 
of  order  and  peace  among  their  own  members 
by  the  admimstration  of  their  own  laws  and 
customs.  They  were,  nevertheless,  to  be  subject 
to  the  laws  of  the  United  States,  not  in  the  sense 
of  citizens,  but,  as  they  had  always  been,  as 
wards  subject  to  a  guardian;  not  as  individuals, 
constituted  members  of  the  political  community 
of  the  United  States,  with  a  voice  in  the  selec- 
tion of  representatives  and  the  framing  of  the 
laws,  but  as  a  dependent  community  who  were 
in  a  state  of  pupiWe,  advancing  from  the  con- 
dition of  a  savage  Tribe  to  that  of  a  people  who, 
through  the  discipline  of  labor  and  by  educa- 
tion, It  was  hopea  might  become  a  self-support- 
ing and  self-governed  society.  The  laws  to 
which  they  were  declared  to  be  subject  were  the 
laws  then  existing,  and  which  appUed  to  them 
as  Indians  and,  of  course,  included  the  very 
statute  under  consideration,  wh!(di  excepted 
from  the  operation  of  the  general  laws  of  the 
United  States,  otherwise  applicable,  the  very 
case  of  the  prisoner.  Declaring  them  subject  to 
tbe  laws  made  them  so,  if  it  e&cted  any  change 
in  their  situation,  only  in  respect  to  laws  in  force 
and  as  existing,  and  did  not  effect  any  change 
in  the  laws  themselves.  The  phrase  cannot,  we 
think,  have  any  more  extensive  meaning  than 
an  acknowledgment  of  their  allegiance  as  In- 
dians to  the  laws  of  the  United  States.made  or  to 
be  made  in  the  exercise  of  legislative  authority 
over  them  as  such.  The  corresponding  obliga- 
tion of  protection  on  the  part  of  the  government 
is  immediately  connected  with  it,  in  the  decla- 
ration that  each  individual  shall  be  protected 
in  his  ri^ts  of  property,  person  and  life,  and 
that  obligation  was  to  be  fulfilled  by  the  enforce- 
ment of  the  laws  then  existing  appropriate  to 
those  objects,  and  by  that  future  appropriate 
legislation  which  was  promised  to  secure  to  them 
an  orderly  government.  The  expressions  con- 
tained in  these  clause  must  be  taken  in  connec- 
tion with  the  entire  scheme  of  the  agreement  as 
framed,  including  those  parts  not  finally  adopt 
ed.  as  throwing  hght  on  the  meaning  of  the  re- 
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mainder;  and  looking  at  the  purpose,  so  clearly 
disclosed  in  that,  of  the  removal  of  the  whole 
body  of  the  Sioux  Nation  to  the  IndianTerritory 
proper,  which  was  not  consented  to,  it  is  mani- 
fest thai  the  provisions  had  reference  to  their 
establishment  as  a  people  upon  a  defined  reser- 
vation as  a  permanent  home,  who  were  to  lie 
urged,  as  far  as  it  could  successfully  be  done, 
into  the  practice  of  agriculture,  and  whose  chil- 
dren were  to  be  taught  the  arts  and  industry  of 
civilized  life,  and  that  it  was  no  part  of  the  de- 
sign to  treat  the  individuals  as  separately  re- 
sponsible and  amenable,  in  all  their  personal 
and  domestic  relations  with  each  other,  to  the 
general  laws  of  the  United  States,out8ldeof  those 
which  were  enacted  expressly  with  reference  to 
them  as  members  of  an  Indian  Tribe. 

It  must  be  remembered  that  the  question  be- 
fore us  is  whether  theexpressletter  of  sectionSl  46 
of  the  Revised  Statutes,  which  excludes  from 
the  jurisdiction  of  the  United  States  the  case  of 
a  crime  committed  in  the  Indian  country  by  one 
Indian  against  the  person  or  property  of  anoth- 
er Indian,  has  been  repealed.  If  not,  it  is  in 
force  and  applies  to  the  present  case.  The  Treaty 
of  1868  and  the  agreement  and  Act  of  Congress 
of  1877,  it  is  adnutted,  do  not  Te^eal  it  by  any 
express  words.  What  we  have  said  is  sufficient 
at  least  to  show  that  they  do  not  work  a  repeal 
by  necessary  implication.  A  meaning  can  1x3 
given  to  the  legislation  in  question,  which  the 
words  will  b^,  which  is  not  unreasonable, 
which  is  not  inconsistent  with  its  scope  and  ap- 
parent purposes,  whereby  the  whole  may  be 
made  to  stand.  Implied  repeals  are  not  favored. 
The  implication  must  be  necessary.  There  must 
be  a  positive  repugnancy  between  the  provisions 
of  the  new  laws  and  those  of  the  old.  Wood  v. 
U.  S.,  16  Pet.,  342;  Daviem  v.  Fairbaim,  8 
How.,  686;  U.  8.  v.  Tgnen,  1 1  Wall.,  88  [78  U. 
8..  XX..  1681;  State  v.  StoU,  17  Wall.,  425  [84 
U.  S.,  XXI.,  650]. 

The  language  of  the  exception  is  special  and 
express;  ue  words  relied  on  as  a  repeal  are  gen- 
eral and  inconclusiye.  The  rule  is,  Oeneralia 
»peci<Uibu$  non  dtrogar^.  "The  general  princi- 
ple to  be  applied," said  Bovill,  C.  J.,\a  T/iorpe 
V.  Adam»,L.n.,6C.  P.,  185, "To  the  construc- 
tion of  Acts  of  Parliament  is  that  a  general  Act 
is  not  to  be  construed  to  repeal  a  previous  par- 
ticular Act,  imless  there  is  some  express  refer- 
ence to  the  previous  legislation  on  the  subject, 
or  unless  there  is  a  necessary  inconsistency  in 
the  two  Acts  standing  together."  "And  the 
reason  is,"  said  Wood,  V.  C,  in  Fitzgerald  v. 
Cliampneyi,  80  L.  J.  Ch.,  782,  2  Johns.  &  H., 
31-54,  "that  the  Legislature  having  had  its  at- 
tention directed  to  a  special  subject,  and  having 
observed  all  the  circumstances  of  the  case  and 
provided  for  them,  does  not  intend  by  a  gene- 
ral enactment  afterwards  to  derogate  from  its 
own  act  when  it  makes  no  special  mention  of 
its  intention  so  to  do." 

The  nature  and  circumstances  of  this  case 
strongly  re-inf  orce  this  rule  of  interpretation  in 
its  present  application.  It  is  a  case  involving 
the  judgment  of  a  court  of  special  and  limited 
jurisdiction,  not  to  be  assumed  without  clear 
warrant  of  law.  It  is  a  case  of  life  and  death. 
It  is  a  case  where,  against  an  express  exception 
in  the  law  itself,  that  law,  by  argument  and  in- 
ference only,  is  sought  to  be  extended  over 
aliens  and  strangers;  over  the  members  of  a 
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community,  separated  by  race,  by  tradition,  by 
the  instincts  of  a  free  thoujfh  savage  life,  from 
tlie  authority  and  power  wliich  seelis  to  impose 
upon  them  the  restraints  of  an  external  and  un- 
known code,  and  to  subject  them  to  the'respon- 
sibiUties  of  civil  conduct,  according  to  rules  and 
penalties  of  which  they  could  have  no  previous 
warning;  which  judges  them  by  a  standard 
made  by  others  and  not  for  them;  which  takes 
no  account  of  the  conditions  which  should  ex- 
cojjt  them  from  its  exactions,  and  makes  no  al- 
lowance for  their  inability  to  imdersiand  it.  It 
tries  them,  not  by  their  peen,  uor  by  the  cvis- 
toms  of  their  people,  nor  the  law  of  their  land, 
but  by  superiors  of  a  different  race,  according 
to  the  law  of  a  social  state  of  which  they  have 
an  imperfect  conception,  and  which  is  opposed 
to  the  traditions  of  their  history,  to  the  habits 
of  their  lives,  to  the  strongest  prejudices  of  their 
savage  nature;  one  which  measui-es  the  red 
man's  revenge  by  the  maxims  of  the  white 
man's  morality.  It  is  a  case,  too,  of  first  im- 
pression, so  far  as  we  are  advised,  for,  if  the 
question  has  been  mooted  heretofore  in  any 
t-ourts  of  the  United  States,  the  jurisdiction  has 
never  before  been  practically  as.serted  as  in  the 
present  instance.  The  pro\'isions  now  contained 
in  sections  2145  and  3146  of  the  Revised  Statutes 
were  first  enacted  in  section  25  of  the  Indian  In- 
tercourse Act  of  1884.  4  Stat,  at  L.,  733.  Prior 
to  that,  by  the  Act  of  1796,  1  Stat,  at  L.,  469, 
and  the  Act  of  1803,  2  Stat,  at  L.,  139,  offenses 
committed  by  Indians  against  white  persons 
and  by  white  persons  against  Indians,  were  spe- 
cifically enumerated  and  defined,  and  those  by 
Indians  against  each  other  were  left  to  be  deaJt 
with  by  each  Tribe  for  itself, according  to  its  lo- 
cal customs.  The  policy  of  the  government  in 
that  respect  ha.s  been  uniform.  As  was  said  by 
Mr.  Jutiice  Miller,  delivering  the  opinion  of  the 
court  in  U.  8.  v.  Jogcph,  94  U.  S.,  614,  617 
[XXIV.,  295,  297],  "The  Tribes  for  whom  the 
Act  of  1854  was  made  were  those  semi-inde- 
pendent Tribes  whom  our  government  has  al- 
ways recognized  as  excuijjt  from  our  laws, 
whether  within  or  without  the  limits  of  an  or- 
ganized State  or  Territory  and,  in  regard  to 
tlieir  domestic  ^vernment,  left  to  their  own 
rules  and  traditions,  in  whom  we  have  recog- 
nized the  capacity  to  make  treaties,  and  with 
wliom  the  governments,  state  and  national.deal, 
■with  a  few  exceptions  only,  in  their  national  or 
tribal  character  and  not  as  individuals." 

To  give  to  the  clauses  in  the  Treaty  of  1868 
and  the  agreement  of  1877  effect,  so  as  to  up- 
hold the  jurisdiction  exercised  in  this  case, 
would  be  to  reverse  in  this  instance  the  general 
policy  of  tlie  government  towards  the  Indians, 
as  declared  in  many  statutes  and  treaties,  and 
recognized  in  many  decisions  of  this  court, 
from  the  beginning  to  the  present  time.  To  jus- 
tify such  a  departure,  in  such  a  case,  requires  a 
clear  expression  of  the  intention  of  Congress, 
and  that  we  have  not  been  able  to  find. 

It  results  that  the  First  District  Court  of  Da- 
kota was  without  jurisdiction  to  find  or  try  the 
indictment  against  the  prisoner,  that  the  convic- 
tion and  sentence  are  void,  and  that  his  im- 
prisonment is  illegal. 

TJie  writs  of  habeas  corpus  and   certiorari 
prayed  for  wiU.  actxyrdingly,  be  isaved. 
True  copy.    Test : 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  & 
Cited-U2  C.  S.,  100,  650, 
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t4;Ltmdmy.Blvthe,liVti.St.,S82;0'Nialy.Ifob- 
inton,  46  Ala. ,  638;  Wilton  v.  BuU,  10  Ohio,  260; 
I>niry  v.  Pbster.H  Wall.  ,24  (89  U.S.  ,XVn.,780>. 

Subsequent  parol  declarations  of  the  wife  will 
not  cure  defective  execution  or  acknowledg- 
ment. 

Watmm  ▼.  Bailey,  1  Binn.,  470;  Jourdan  v. 
Jourdan,  9  Serg.  &  R.,  268. 

The  acts  of  a  married  woman  are  not  TOidable 
<in]T,  like  those  of  infants,  etc.,  but  are  in  gfin- 
•eral  absolutely  void. 

miuiU  V.  Peirtol,  1  Pet. ,  888. 

Meitr*.  JToa.  H.  Bradley  »od  A.  B.  DutaO, 
tat  appellees. 

Mr.  JtuHee  H*rlan  delivered  the  opinion  of 
the  court: 

It  is  provided  by  the  Revised  t  Statutes  of  the 
United  States,  relating  to  the  District  of  Colum- 
bia, Qiat  "When  any  married  woman  shall 
be  a  party  executing  a  deed  for  the  convevance 
of  leu  estate  or  interest  therein,  and  shall  only 
be  relinquishing  her  right  of  dower,  or  when 
die  shall  be  a  party  with  her  husband  to  any 
deed,  it  shall  be  the  dutv  of  the  ofiScer  author- 
ized to  take  acknowledgments,  before  whom 
she  may  appear,  to  examine  her  privily  and 
apart  from  ner  husband,  and  to  explain  to  her 
the  deed  fully; "  further,  "if  upon  such  privy 
examination  and  explanation, she  shall  acknowl- 
«dge  the  deed  to  be  her  act  and  deed,  and  shall 
declare  that  she  had  willingly  signed,  sealed 
and  delivered  the  same,  and  that  she  wished  not 
to  retract  it,  the  officer  shall  certify  such  exami- 
nation, acknowledgment  and  declaration,  by  a 
certificate  annexed  to  the  deed  and  under  his 
hand  and  seal,"  to  the  effect  indicated  in  the 
form  prescribed  by  the  statute.  R.  S.  Dist.  Col., 
•ec.  450. 

It  is  also  provided  that  "When  a  privy  exami- 
nation, acknowledgment  and  declaration  of  a 
married  woman  is  taken  and  certified  and  de- 
livered to  the  recorder  of  deeds  for  record,  in 
accordance  with  the  provisions  of  this  (the  14th) 
-chapter,  the  deed  shall  be  as  effectual  in  law  as 
if  we  had  been  an  immarried  woman ;  but  no 
covenant  contained  in  this  deed  shall  in  any 
manner  operate  upon  her  or  her  heirs,  further 
than  to  convey  effectually  her  right  of  dower  or 
other  interest  in  the  real  estate  which  she  may 
have  at  the  date  of  the  deed."  lb.,  sec.  452. 

These  statutory  provisions  being  in  force, 
there  was  placed  upon  record  in  the  proper  of- 
fice in  the  District  of  Columbia,  on  the  1 7th  day 
of  November,  1876,  a  deed  of  trust  purporting 
to  have  been  executed  by  Mark  Young  and  Vir- 
ginia Young,  his  wife,  and  to  have  been,  on  the 
aame  day,  acknowledged  before  B.  W.  Fergu- 
son, a  justice  of  the  peace  in  and  for  the  I^ 
trict  of  Columbia.    The  certificate  of  that  offi- 
cer, under  his  hand  and  seal,  shows  that  the 
erantors  were  personally  known  to  him  to  be 
uie  persons  who  executed  the  deed;  that  they 
personally  appeared  before  him,  in  this  District, 
"  and  acknowledged  the  same  to  be  their  act 
and  deed,  and  the  said  Virginia  Young,  wife  of 
aaid  Mark  Young,  being  by  me  (hun)  examined 
privily  and  apart  from  her  husband,  and  hav- 
ing the  deed  uoresaid  fully  explained  to  her,  ac- 
knowledged the  same  to  be  her  act  and  deed,  and 
declared  that  she  had  willingly  signed,  sealed 
«nd  delivered  the  same,  and  that  she  wished 
not  to  retract  it" 
109  V.  S.  U.  8.,  Book  27. 


This  deed  of  trust  conveyed  certain  real  es- 
tate, in  the  City  of  Washington,  the  property  of 
Mrs.  Young,  to  the  appellees,  Duvall  ana  Holtz- 
man,  in  trust  to  secure  the  payment  of  a  note 
executed  by  the  grantors,  whereby  they  prom- 
ised to  pay  to  the  order  of  John  Little,  two  years 
after  date,  at  the  National  Metropolitan  Bank, 
the  sum  of  $8,000,  with  interest  at  the  rate  of 
ten  per  cent  until  paid.  Neither  Little,  nor  the 
present  holder  of  the  note,  had  any  knowledge 
of  the  circumstances  attending  the  executionpf 
the  deed.  Default  having  occurred  in  the  pay- 
ment of  the  debt  so  secured,  the  trustees  adver- 
tised the  proper^  for  sale  at  public  auction. 
Thereupon,  Mrs.  Yomig  instituted  this  suit  for 
the  purpose  of  preventmg  such  sale  and  to  ob- 
tain a  decree  declaring  the  deed  of  trust  fraud- 
ulent and  void,  and  requiring  it  to  be  surren- 
dered for  cancellation. 

The  bill  sets  forth  several  grounds  upon  which 
relief  to  that  extent  is  asked,  but  those  only  de- 
serve serious  consideration  which  are  embraced 
by  averments  to  the  following  effect:  that  the 
contents  of  the  deed  were  never  explained  to  her; 
that  she  signed  it  because  she  was  required,  or- 
dered and  commanded  to  do  so  by  her  hnslmnd 
and  a  person  who  was  vrith  him;  that  its  con- 
tents were  never  known  or  explained  to  her  by 
the  officer;  thatso  far  from  her  having  been  ex- 
amined, in  reference  to  the  deed,  pnvily  and 
apart  from  her  husband,  the  latter  remained  in 
the  presence  of  herself  and  the  officer  on  the  oc- 
casion when  it  is  claimed  she  signed,  acknowl- 
edged and  delivered  it. 

It  was  in  proof  that  Mrs.  Young  signed  the 
note  and  the  deed,  having  an  opportunity  to 
read  papers  before  signing  them;  she  was  before 
an  officer  competent  under  the  law  to  take  her 
acknowledgment,  and  he  came  into  her  pres- 
ence for  the  purpose  of  receiving  it ;  he  so  came 
at  the  request  of  the  husband,  who  expected,  by 
means  of  the  executed  deed  of  trust,  to  secure  a 
loan  from  John  Little  of  the  amount  specified 
in  the  note;  and  she  knew  or  could  readily  have 
ascertained,  while  in  the  presence  of  the  officer, 
as  well  to  what  property  the  deed  referred  as 
the  object  of  its  execution.  There  is,  however, 
a  conffict  in  the  evidence  as  to  whether  she  will- 
ingly signed,  sealed  and  delivered  the  deed,  or 
had  its  contents  fully  or  at  all  explained  to  her 
by  the  officer,  or  was  examined  pnvily  and  apart 
from  her  husband. 

It  is  not  necessary  to  enter  upon  a  review  of 
the  adjudged  cases  bearing  upon  the  general 
question  of  the  effect  to  be  given  to  the  certifi- 
cate of  an  officer  taking  an  acknowledgment  of 
a  married  woman  to  a  conveyance  of  r&d  estate; 
for,  if  it  be  assumed,  for  the  purposes  of  this 
case,  that  it  is  only  prima  facie  evidence  of  the 
facts  stated  in  it,  we  are  of  opinion  that  the  in- 
tegrity of  the  certificate  before  us  has  not  been 
successfully  impeached.  The  certificate  of  the 
officer  states  every  fact  essential,  imder  the  stat- 
ute, to  make  the  deed,  upon  its  being  delivered 
for  record,  as  effectual  in  law  as  if  1^.  Young 
was  an  unmarried  woman.  The  duties  of  that 
officer  were  plainly  defined  by  statute.  It  was 
incumbent  upon  him  to  explain  the  deed  fully 
to  the  wife,  and  to  ascertain  from  her  whether 
she  willingly  signed,  sealed  and  delivered  the 
same,  and  wishra  not  to  retract  it.  The  respon- 
sibility was  upon  him  to  guard  her  against  co- 
ercion or  imdue  influence  upon  the  p^  of  tiie 
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husband,  in  respect  of  the  execution  and  deliv- 
ery of  the  deed.  To  that  end  he  was  required 
to  examine  her  privily  and  apart  from  the  hus- 
band. These  facts  were  to  be  manifested  by  a 
certificate  under  his  hand  and  seal.  Of  neces- 
sity, arising  out  of  con.sidf  rations  of  public  pol- 
icy, his  certificate  must.under  the  circumstances 
disclosed  in  this  case, be  regarded  as  an  ascertain- 
ment, in  the  mode  prescribed  by  law,  of  the  facts 
essential  to  his  authority  to  make  it;  and  if,  un- 
dei  such  circumstances,  it  can  be  contradicted, 
to  the  injury  of  those  who  in  good  faith  have 
acted  upon  it — upon  which  question  we  express 
no  opinion — the  proof  to  that  end  must  be  of 
such  a  cliaracter  as  will  clearly  and  fully  show 
the  certificate  to  be  false  or  fraudulent.  ln». 
Co.  V.  iVriwH,  103 U.  S.,  544,  547  IXXVL,  436]. 
The  mischiefs  that  would  ensue  from  a  different 
rule  could  not  well  be  overstated.  The  cases 
of  hardship  upon  married  women  that  might 
occur  under  the  operation  of  such  a  rule  are  of 
less  consequence  than  the  general  insecurity  in 
the  titles  to  real  estate  which  would  inevitably 
follow  from  one  less  rigorous. 

It  is  sufficient  for  the  disposition  of  this  case 
to  say  that,  even  upon  the  assumption  that  the 
certificate  is  only  prima  facie  evidence  of  the 
facts  stated  in  it,  the  proof  is  not  of  that  clear, 
complete  and  satisfactory  character  which  must 
he  required  to  impeach  the  official  statements 
of  the  officer  who  certified  Mrs.  Young's  ac- 
knowledgment of  the  deed  in  question. 

The  decree  mutt,  t/ierefore,  be  affirmed.    It  it 
to  ordered. 
True  copy.    Test: 

James  H.  McKemiey,Clerk,  Sup.  Court,  U.  S. 


PROVIDENCE  AND  NEW  YORK  STEAM- 
SHIP COMPANY,  Plff.  in  Err., 

V. 

BILL  MANUFACTURING  COMPANY. 

(See  S.  C,  Reporter's  ed.,  678-607.) 

Limited  UabiUty  proeeedingt — award  of  injunc- 
tion— nilct  regvlating  proceedingt — U)tt  by  fire 
— tuperteding  actiont. 

♦1.  Proceedings  in  the  District  Court  of  U.8.,  under 
the  Act  of  1K)1,  9Stat.  at  L.,  835,  to  llinltthe  liability 
of  ship-owners  for  loss  or  aamafre  to  goods,  supor- 
80(ic  jQl  other  actions  and  suits  for  the  same  loss  or 
damage  in  the  State  or  Federal  Courts,  upon  the 
matter  being  properly  pleaded  therein. 

2.  The  effect  of  such  proceedings,  in  superseding 
other  actions  and  suits,  does  not  depend  upon  the 
award  of  an  injunction  by  the  district  court,  but 
upon  the  object  and  Intrinsic  character  of  the  pro- 
ceedings themselves,  and  the  express  language  of 
the  Act  of  Congress. 

3.  The  power  of  Congress  to  pass  the  Act  of  1851, 
and  of  this  court  to  prescribe  the  Rules  adopted  in 
December  Term,  18il,  for  regulating  proceedings 
under  the  Act,  re-allirraed. 

4.  Loss  and  damage  by  fire  on  lx)ard  of  a  ship  are 
within  the  relief  of  the  3d,  as  well  as  the  1st,  section 
ef  the  Act. 

5.  Goods  transported  by  steamer  from  Providence 
to  New  York  were  injured  by  Are  on  board  the  ves- 
sel at  her  dock  in  the  latter  place,  andsuits  for  dam- 
age were  commenced  agamst  tlie  owners  of  the 
steamer  In  New  York  and  Boston ;  thereupon  pro- 

•Head  notes  by  Mr.  Justice  Bradlet. 

Note.— itaSflttv  of  carrier  by  water  for  lost  or 
damage  nfoooda.  Bee  not*  to  Moore  v.  Ti-ans.  Co.,  85 

u.  s.,  xvr;,  671. 
loss 
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Winnitimmtt  Co.,  114  Mass.,  63;  V'rch.  Bk.  ▼. 
State  Bk.,Vi  Wall.  665  (77 U.  8.,  XIX.,  10241; 
Sydi»r  V.  Wtrnibinea,  L.  R.,  4  Exch.,  89;  OiUtn 
V.  MeMuUmJj.  R.,  2  P.  C.,  885;  SttMeti  v.  L. 
AN.  W.  R.  R.  Co.,  L.  B..  1  Exch.,  18;  Ontfter 
V.  Met.  B.  R.  Co.,  L.  B.,  1  C.  P.,  800;  Twmey 
V.  London,  etc.,  By.Oo.,i  C.  B.  (N.  8.},  146 ; 
Comman  v.  Eattem  OcunUti  R.  B.  Co.,  4  H.  & 
N..  781. 

Memrt.  JosfaUi  O.  Abbott  and  Bamwil  A. 
B.  Mbott,  for  defendant  in  error: 

The  only  purpose  of  the  Act  of  1851  is  to  ex- 
empt owners  of  ships  from  the  burdensome  lia- 
bility to  which  they  were  held  by  the  common 
law  as  common  carriers  for  the  acts  or  negli- 
eenoe  of  their  agents  or  servants,  without  their 
knowledge  or  assent,  not  to  lessen  their  re- 
sponsibihty  for  their  own  willful  or  negligent 

Moore  v.  Trani.  Co.,  24  How.,  1  (66  IT.  8., 
XVL,  674);  Watker  v.  Trant.  Co..  8  Wall.,  160 
(70  U.  8.,  XVra.,  172). 

By  the  Judiciary  Act  of  1789, 1  Stat,  at  L., 
76,  the  common  law  remedy  is  expressly  re- 
served to  state  courts,  where  the  common  law 
can  give  a  remedy. 

Tms  gives  the  state  courts  concurrent  juris- 
diction. 

The  common  law  affords  a  complete  remedy, 
if  the  loss  by  Are  occurred  with  the  privity  or 
knowledge  of  the  owners,  and  the  liability  can 
be  enfor^  at  common  law  in  the  simplest  and 
most  efficient  manner. 

Sutton  V.  MitchM,  1  T.  B.,  18 ;  Wifbon  ▼. 
Diekeon,  2  B.  &  Aid., 2;  WUlker  y.  Tni.  Co.,  14 
Gray,  288. 

Jurisdiction  having  once  attached  in  the  state 
court,  by  bringing  tms  action,  it  cannot  be  de- 
feated by  sabeequent  proceedings  in  the  Federal 
Courts. 

Smith  V.  Meltitr,  9  Wheat,  582;  WaUaee  v. 
MeOonnta,  18  Pet.,  186 ;  Taylor  v.  Carryl,  20 
How., 688 (61 U.  8.,  XV.,  1028);  MaUettv.  Dex- 
ter, 1  Curt.  (C.  C),  178 ;  Johnton  v.  Bishop,  1 
WooL,  824. 

The  district  court  has  no  power  to  enjoin 
Mstinst  the  prosecution  of  a  suit  in  a  state  court. 
Tnis  was  eroressly  provided  by  the  Act  of  Con- 
gress of  1798, 1  Stat  at  L. ,  846,  which  has  never 
been  repealed,  either  expressly  or  br  implica- 
tion. Such  have  been  the  decisions  of  this  court 
even  in  cases  of  bankruptcy. 

Peek  V.  Jenneu,  7  How.,  625;  Taylors.  Oar- 


'I  (tupr^;  MeKim  v.  Voorhiei,  7  Cranch,  279; 
V. Woleott, 4 Cranchjl79;  Watton ▼. Jon^, 


13  Wall.,  679  fflO  U.  8.,  XX.,  666);  CampbeWt 
Cote,  1  Abb.  (U.  S.),  186;  Dial  v.  R^/noUU,  96 
U.  8.,  340(XXrV.,644). 

Mr.  Juitiee  Bntdlej'  delivered  the  oidnion 
of  tbe  court: 

lite  wrft  of  error  in  this  case  brings  up  for 
consideration  a  judgment  of  the  Supreme  Judi- 
ciid  Court  of  Massachusetts  rendered  in  an  ac- 
tion brought  by  the  Hill  Manufacturing  (Com- 
pany agsJnst  the  Providence  and  Kew  York 
Bteamship  Company  as  common  cairieis,  to  re- 
cover damages  for  the  loss  of  certain  goods  de- 
livered by  the  plainttflteto  thedefendants  atProv- 
idence,  Rhode  Island,  to  be  transported  to  the 
City  of  New  York;  which  goods,  it  ia  alleged, 
trere.by  the  negligence  of  the  def  endante.bumed 
«um1  mjored  by  A^e.  The  loss  is  stated  to  have 
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occurred  in  May,  1868  ;  tbe  action  was  com- 
menced in  8eptember,1870.  The  defendants  fii'st 
put  in  an  answer  denying  the  fdlegations  of  the 
declaration ;  but  averring  that  if  me  goods  were 
delivered  to  them  for  im  purpose  stated,  they 
were  delivered  to  and  received  by  them  to  be 
transported  to  the  City  of  New  York  over  Long 
Island  Sound,  not  bemg  river  or  inland  naviga- 
tion, and  were  safely  transported  to  New  York 
in  their  steamship  Oceanus.and  that  the  damage, 
if  any,  was  caused  by  flre  happening  to  said 
steamship  at  her  dock  in  New  York,  and  said 
flre  was  not  caused  by  the  neglect  or  design  of 
the  defendant,  who  was  the  owner  of  said 
steamship,  but  occurred  without  thdr  privity 
or  knowledge;  and  they  pleaded  the  1st  andSd 
sections  of  t£e  Act  of  Congress,  approved  March 
8, 1861  [9  Stat,  at  L.,  6851,  entiUed  :  "An  Act 
to  Limit  the  Liability  of  Ship-Owners,  and  for  ■ 
Other  Purposes;"  the  Ist  section  of  which  pro- 
vided as  follows,  to  wit: 

"  That  no  owner  or  owners  of  any  ship  or 
vessel  shall  be  subject  or  liable  to  answer  for  or 
make  good  to  any  one  or  more  person  or  persons 
any  loss  or  damage  which  may  happen  to  anv 
goods  or  merchandise  whatsoev^,  which  shall 
be  shipped,  taken  in  or  put  on  board  any  such 
ship  or  vessel,  by  reason  or  by  means  of  any  flre 
happening  to  or  on  board  the  said  ship  or  ves- 
sel, unless  such  flre  is  caused  by  the  clesign  or 
neglect  of  such  owner  or  owners." 

And  the  8d  section  of  said  Act  provided  as 
follows,  to  wit : 

"  That  the  liability  of  the  owner  or  owners  of 
any  ship  or  vessel  for  any  embezzlement,  loss  or 
destruction  by  the  master,  officers,  mariners, 
passengers  or  any  other  person  or  persons,  of 
any  property,  goods  or  merchandise  shipped  or 
put  on  board  such  ship  or  vessel,  or  for  any 
loss,  damage  or  injury  by  collision,  or  for  any 
act,  matter  «r  thing,  loss,  damage  or  forfeiture 
done,  occasioned  or  incurred  without  the  privity 
or  Imowledge  of  such  owner  or  owners,  shall  in 
no  case  exceed  the  amount  or  value  of  tiie  inter- 
est of  such  owner  or  owners  respectively  in  such 
ship  or  vessel  and  her  freight  then  i>ending." 
The  defendants  subsequcntiy  amended  their 
answer  by  adding  a  particular  statement  of  the 
manner  in  which  the  loss  occurred,  namely  :  by 
a  flre  at  New  York,  whidi  commenced  in  a 
building^  on  the  wharf  or  pier  at  which  the 
steamship  lay  after  her  arrival,  and  was  rapidly 
commumcated  to  the  vessel,  which  was  burnt  to 
the  water's  edge,  together  with  most  of  her 
car^,  including  not  only  the  goods  of  the 
plaintiffs,  but  a  large  quantity  of  goods  of  other 
persons,  greatiy  exceeding  in  amount  the  value 
of  the  d^endants*  interest  in  the  vessel  and  her 
freight  then  pending.    The  amended  answer 
furuier  stated,  that  ue  defendants  having  been 
sued  in  the  present  case  and  in  other  cases  in 
New  York  City  and  elsewhere,  for  injuries  to 
said  cargo  by  said  flre,  and  desiring  as  well  to 
contest  their  liability  and  the  liawity  of  the 
steamer,  for  the  loss  and  damage  occasioned  by 
the  flre,  as  also  to  claim  the  beneflt  of  the  lim- 
itation of  liability  provided  for  in  the  8d  and  4th 
sections  of  said  Act  of  Congress,  on  May  14, 
1872,  filed  in  the  proper  District  Court  of  the 
United  States  having  jurisdiction  thereof,  to 
wit :  the  District  Court  for  the  Southern  Dis- 
trict of  New  York,  pursuant  to  said  Act  and  the 
rules  of  the  Supreme  Court  of  the  United  States 
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in  that  behalf,  their  libel  and  petition,  setting 
forth  the  facts  and  circmnstanoes  on  and  by 
reason  of  which  such  exemption  from  and  lim- 
itation of  liability  were  claimed,  and  offering  to 
par  into  said  district  court  the  amount  of  the 
defendants'  interest  in  said  vessel  and  freight,  or 
to  give  a  stipulation  with  sureties  for  the  pay- 
ment thereof  into  said  court  wbenerer  the  same 
should  be  ordered,  praying  relief  in  that  behalf 
and  farther  praying  that  said  district  court 
would  cause  due  appraisement  to  be  had  of  the 
amount  or  value  of  the  interest  of  said  defend- 
ants in  said  steamer  and  her  freight  for  said 
voyage,  and  would  either  order  the  same  to  be 
paid  mto  said  district  court,  or  a  stipulation  to 
be  given  bv  the  defendants  with  sureties  for  the 
payment  thereof  into  said  district  court  when- 
ever ordered;  and  that  said  district  court  would 
■issue  a  monition  against  all  persons  claiming 
damages  for  the  loss,  destruction,  damage  and 
injury  occasioned  by  said  Are  on  board  of  said 
vessel,  citing  them  to  appear  before  said  district 
court  and  make  due  proof  of  their  respective 
claims  at  a  time  to  be  therein  named;  and  also 
praying  that  said  district  court  would  designate 
a  commissioner,  before  whom  such  claims 
should  be  presented  in  pursuance  of  said  moni- 
tion; and  mat  if,  upon  the  coming  in  of  the  re- 
port of  said  commissioner  and  confirmation 
thereof,  it  should  appear  that  said  defendants 
were  not  liable  for  such  loss,  damage,  destruc- 
tion and  in]ury,it  might  be  so  finally  decreed  by 
said  district  court;  otherwise,  that  the  moneys 
paid  or  secured  to  be  paid  into  said  district  court 
as  aforesaid,  after  pajrment  of  the  costs  and  ex- 
penses, should  and  might  be  divided  pro  rata 
amongst  the  several  claimants  in  proportion  to 
the  amoimt  of  their  respective  claims;  and  pray- 
ing that,  in  the  meantmie  and  until  the  final 
judgment  should  be  rendered,  said  district 
court  would  make  an  order  restraining  the  fur- 
ther prosecution  of  all  and  and  any  smt  or  suits 
against  said  defendants  in  respect  to  any  such 
claim  or  claims;  that  upon  said  libel  said  dis- 
trict court  caused  due  appraisement  to  be  had 
and  made  of  the  amount  or  value  of  the  interest 
of  said  defendants  in  said  steamer  and  her 
freight  for  said  voyage,  and  duly  made  an  order 
for  the  giving  by  the  defendants  of  a  stipulation 
with  sureties  for  payment  thereof  into  court 
whenever  the  same  would  be  ordered. 

The  answer  further  stated  that  the  defend- 
ants; pursuant  to  the  order  of  said  district  court, 
entered  into  a  stipulation,  with  two  sureties,  to 
pay  the  value  of  said  interest  and  freight  as  so 
appraised  into  said  district  court  whenever  or- 
dered, which  stipulation  was  approved,  and  said 
order  having  been  complied  with,  a  monition 
was  thereupon  issued  by  said  district  court 
against  all  persons  claiming  damages  for  the 
loss,  destruction,  damage  and  injury  occasioned 
by  said  fire  on  board  sud  steamer,  citing  them 
to  appear  before  said  district  court  and  made 
due  proof  of  their  respective  claims  at  or  before 
a  certain  time  named  m  said  monition,  to  wit: 
at  or  before  the  16th  day  of  October,  A.  D.  1872, 
which  time  was  at  least  three  months  from  the 
issuing  of  said  monition  ;  and  designating 
Qeorge  F.  Belts,  Esq.,  a  commissioner  of  said 
distrfet  court,  as  the  commissioner  before  whom 
such  claims  should  be  presented,  in  pursuance 
of  said  monition,  and  ordering  public  and  other 
notice  of  said  monition  as  therein  set  forth,  and 
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that  said  notice  had  been  served  on'the  said  HiH 
Manufacturing  Company,  as  well  as  on  all  other 
claimants,  pursuant  to  mid  monition;  and  said 
district  court  duly  made  an  order  restraining  the 
further  prosecution  of  all  and  any  suit  or  suits 
against  the  defendants  in  respect  of  any  sack 
cuaim  or  claims. 

The  answer  then  referred  to  a  certified  copy 
of  the  libel  and  the  proceedings  thereon,  an- 
nexed to  and  made  part  of  the  answer,  and  also 
made  prof  ert  of  said  libel  and  proceedings,  and 
concluded  as  follows: 

"And  these  defendants  further  say  that  said 
fire,  and  the  injury  thereby  caused  or  occa- 
sioned, was  without  the  privi^  or  knowledge  of 
these  defendants.  And  these  defendants,  fur- 
ther answering,  say  that  if  the  plaintiffs  have 
any  claim  by  reason  of  any  injury  to  said  cotton 
cloth,  it  cannot  be  enforced  in  this  action,  but 
can  only  be  enforced  in  said  suit  in  said  district 
court,  and  then  and  there  only  under  and  pu- 
suant  to  said  Act  of  Congress.  And  these  de- 
fendants, further  answering,  say  that  said 
steamer  Oceanus  was  not  a  canal-l>oat,  barm  or 
lighter,  and  was  not  used  in  rivers  or  iiuaiid 
navigation,  and  that  said  voyage  from  Provi- 
dence to  said  City  of  New  York  was  not  in  riv- 
ers or  inland  navigation;  and  that  an  injunc- 
tion has  been  issued  by  said  district  court 
against  said  Hill  Manufacturing  Company,  re- 
straining and  enjoining  them  from  the  f tuther 
prosecunon  of  this  suit,  and  that  said  injunc- 
tion has  been  duly  served  on  said  HQl  Mano- 
facturing  Company;  and  farther,  that  said  HUl 
Manufacturing  Company  sued  in  this  court 
the  Boston  &  Lowell  Baiuoad  Company  for  the 
allied  loss  and  injury  complained  of  in  the 
declaration  in  this  cause  to  the  cotton  cloth 
therein  mentioned,  and  recovered  therein  a 
judgment  against  said  Boston  &  Lowell  Rail- 
road Company  for  aaid  alleged  loss  and  injury, 
which  judgmentwassettled.paid  and  satisfied." 

Upon  the  filing  of  this  answer  the  case  waa 
opened  to  a  jury,  but  before  any  verdict  was 
taken  the  case  was  reserved,  upon  the  report  of 
the  Judge  who  presided  at  the  trial,  fur  the 
consideration  of  the  full  court  In  Septembei 
Term,  1876,  it  was  ordered  by  the  Snprane  J» 
dicial  Court  that  the  case  oo  stand  for  trial 
Whereupon,  the  defendants  filed^the  following 
objections,  mz.- 

"And  now,  with  the  view  of  having  this  ac- 
tion taken  to  the  Supreme  Court  of  the  United 
States  upon  a  writ  of  error,  if  the  final  judg- 
ment therein  in  this  honorable  court  sh^  be 
against  the  defendants,  and  for  the  purpose  of 
saving  the  rights  of  the  defendants,  and  so  that 
their  going  to  trial  shaU  not  be  construed  a 
waiver  of  Uieir  rights  or  of  the  objections  here- 
in, said  defendants  come  and  oblect  to  mod  pto- 
test  against  the  ruling  and  decision  ot  this  hon- 
orable court  ordering' and  directing  Mid  actioa 
to  stand  for  trial,  and  also  the  ruling  of  this 
honorable  court  that  if  the  loss  complained  of  by 
the  plaintiff  was  occasioned  by  the  neglect  <h 
defendants  it  must  have  been  witti  their  privity 
or  knowledge  and  was  not  within  tlte  Act  at 
Congress  limiting  the  liability  of  ship-ownen: 
also  the  rulings  that  the  proceedinrain  the  Dis- 
trict Court  of  the  United  States  cBd  not  afbct 
the  jurisdiction  of  this  honorable  court.  ** 

In  April  Term,  1876,  the  cause  came  on  far 

trial,  and  the  defendants,  by  leave  of  the  cooxt, 
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farther  amended  their  answer  bv  setting  forth, 
amongst  other  thinra,  the  final  decree  of  the 
District  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  made  on  the 
16th  of  October,1872,  by  which  it  was  adjudged 
and  decreed  that  the  Hill  Manufacturing  Com- 
pany, the  plaintiffs  in  the  present  suit,  among 
other  parties,  be  forever  debarred  from  pros©- 
cuting  any  claims  for  damages  for  any  loss, 
damage  or  injury  occasion^  by  the  fire  on 
board  the  steamer  Oceanus  on  the  34th  of  May, 
1868. 

Thereupon  the  trial  proceeded,  and  the  evi- 
dence showed  that  the  plaintiffs'  goods  were 
delivered  to  the  defendants  at  Providence  to  be 
transported  to  New  York,  and  were  thus  trans- 
ported in  the  steamerOceanusupon  Long  Island 
Bound,  and  that  the  vessel  safely  arrived  at  New 
York  with  the  goods  on  board,  and  was  moored 
in  a  slip  or  dock  on  the  NorUi  River  side  on  a 
Sunday  morning;  and  whilst  lying  there  on  that 
day,  ready  to  be  discharged,  the  fire  occurred 
which  caused  the  loss  in  question,  commencing 
in  a  building  on  the  whan  or  pier,  which  was 
used  by  the  defendants  in  thdr  transportation 
business.  The  plaintiffs  adduced  evidence 
tending  to  show  that  this  building  was  not 
propernr  constructed  and  managed  to  avoid  the 
risk  of  fire,  and  that  the  defendants  were  guilty 
of  negligence  in  that  behalf;  and  they  contend- 
ed that  u  the  lury  believed  that  the  defendants 
were  guilty  of  such  negligence,  they  could  not 
claim  the  benefit  of  the  Act  of  Congress,  but 
were  liable  to  respond  for  the  loss  of  the  goods. 
The  defendants  adduced  counter  proofs,  tend- 
big  to  show  that  they  were  not  guilty  of  any 
negligence;  and  also  put  in  evidence  the  record 
of  proceedings  upon  their  libel  and  petition  in 
the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  corresponding 
to  the  statements  of  their  answer ;  ana  it  was 
admitted  that  process  and  the  restraining  order 
issued  in  said  suit  bad  been  duly  served  upon 
the  plaintiffs.  The  record  of  proceedings  in 
said  suit  is  set  forth  in  the  transcript,  but  it  is 
unnecessary  to  describe  them  in  det«JL  They 
appear  to  be  in  conformity  to  the  Act  of  1851, 
and  to  the  orders  made  by  this  court  relating  to 
proceedings  imder  said  Act  for  securing  the 
benefit  of  limited  liability  provided  for  therein. 
They  were  instituted  in  the  proper  court,name- 
Yr  :  the  District  Court  of  the  United  States  for 
u>e  Southern  District  of  New  York,  in  which 
district  the  steamer  was  found,  or  so  much  as 
remained  of  her  after  the  fire.  The  libel  and 
petition  set  forth  the  proper  facts  and  made  the 
proper  allegations  as  weU  to  show  that  neither 
the  libelants  nor  the  steamer  were  liable  for  the 
injury  caused  by  the  fire,  as  to  show  that,  if 
there  was  any  liability,  the  libelants  were  only 
liable  to  the  extent  of  their  interest  inthe  vessd 
and  freight ;  and  upon  this  libel  and  petition, 
the  proper  proceedings  were  had,  and  tbe  prop- 
er monition  and  process  were  issued,  published 
and  served,  to  ascertain  the  amount  of  the  libel- 
ants' interest  in  the  steamer  and  freight,  and  to 
bring  all  parties  before  the  court  who  had  any 
claims  arising  from  the  injury  caused  by  the 
fire;  and  the  said  district  court,  on  the  13th  day 
of  May,  1872,  made  an  order  restraining  the 
farther  prosecution  of  the  suits  which  bad  been 
commenced  against  the  libelants  in  New  York, 
which  was  duly  served  upon  the  respective 
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parties  concerned;  and  after  the  amount  of  the 
libelants'  interest  in  the  vessel  and  freight  had 
been  duly  appraised  on  the  8th  of  July,  1873,  a 
further  order  was  made  that  a  monition  issue 
against  all  persons  claiming  damages  for  the 
loss  and  injury  occasioned  by  the  fire  on  board 
of  said  steamer,  citing  them'  to  appear  before 
said  district  court  and  make  due  proof  of  their 
respective  claims  at  or  before  the  loth  day  of  Oc- 
tober, 1872;  and  that  the  monition  be  published 
and  personally  served  on  the  attorneys,  proc- 
tors or  solicitors  of  the  plaintiffs  or  libelants  in 
each  of  the  suits  brought  and  pending  in  any 
court  in  the  United  States  against  the  libelants, 
or  against  the  said  steamer  Oceanus,  to  recov- 
er tor  any  such  damages.  A  monition  was 
duly  issu^  in  pursuance  of  this  order,  and  was 
served  on  the  attorney  of  the  plaintiffs  in  this 
suit  on  the  80th  day  of  July,  1873.  On  the  2d 
day-  of  September,  1873,  the  district  court  made 
a  further  order  against  the  different  plaintiffs' 
and  libelants  by  name  who  had  brought  suits 
for  dama^,  etc.,  and,  amongst  oUiers,  against 
the  plaintiffs  in  this  case,  ordering  them  to  re- 
frain from  the  further  prosecution  of  their  re- 
spective suits,  or  any  smt  whatever,  against  the 
libelants,  the  defendants  in  this  suit,  to  recover 
for  any  loss  of  cargo  by  the  afor^aid  fire  on 
the  steamship  Oceanus;  and  that  any  further 
prosecution  of  such  suits  be  and  the  same  was 
by  said  order  restrained.  A  certified  copy  of 
this  order  was  served  on  the  plaintiffs'  attor- 
ney in  this  suit  at  Boston  on  the  7th  day  of 
October,  1873,  and  upon  their  treasurer  at  the 
same  place,  on  the  9th  of  the  same  month.  On 
the  16th  of  October,  1872,  default  was  taken 
against  the  plaintiffs  in  this  case,  and  divers 
other  peiBons,  for  failing  to  appearand  present 
their  claims  before  the  oistrict  court  according 
to  the  monition  in  that  behalf,  and  a  decree  was 
made  forever  debarring  them  from  presenting, 
filing  or  prosecuting  any  claims  for  damages  for 
any  loss  or  injury  occasioned  by  said  fire. 

After  the  evidence  was  closed,  the  defend- 
ants asked  the  court  to  rule  that  upon  the  whole 
evidence  in  the  case  the  plaintiffs  could  not 
maintain  their  action,  and  that  the  jiuy  must 
find  for  the  defendants;  but  the  court  refused  so 
to  rule.  Tlie  defendants  ttien  asked  the  court  to 
instruct  the  jury,  amongst  other  things,  as  fol- 
lows: 

"1.  That,  underthe  proper  construction  of  the 
Act  of  Congress  entitled  '  An  Act  to  Limit  the 
Liability  of  Ship-Ownerq  and  for  Other  Pur- 
poses,'Stat.,  1861,  ch.  48,  the  libel  and  petition 
of  the  defendant  filed  Iq  the  District  Court  of 
the  United  States  for  the  Southern  District  of 
New  York,  and  the  proceedings  had  thereon, 
the  record  of  which  has  been  put  in  evidence, 
are  a  bar  to  the  plaintiffs  action. 

3.  That,  under  the  proper  construction  of  said 
Act  of  Congress,  the  plaintiffs  are  precluded 
from  msintdning  their  action  by  said  proceed- 
ings in  said  district  court 

1.  That  by  the  decree  of  said  district  court, 
made  upon  said  Ubel  and  petition  and  the  sub- 
sequent proceedings  thereon,  it  has  been  ad- 
judged as  between  the  parties  to  the  present 
suit  that  the  fire  which  caused  the  damage,  for 
which  the  plaintiffs  seek  to  recover,  was  not 
caused  by  ue  design  or  neglect  of  the  defend- 
ants withm  the  meaningof  aud  Act  of  Congress." 

The  court  refused  to  give  these  instructions; 
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but  left  it  to  the  juir  to  find  for  the  plaintiffs  if 
they  were  satisfied  from  the  evidence  that  the 
fire  was  caused  by  the  negligence  of  the  defend- 
ants, either  in  respect  to  the  construction  and 
'equipment  of  the  vessel,  or  in  respect  to  the 
«OD8truction  and  management  of  the  pier  or 
buildings  thereon. 

To  all  the  rulings  of  the  court  the  defendant 
«xcepted;  and  the  jury  having  found  a  verdict 
for  the  plaintiffs,  the  exceptions  were  argued 
before  the  Supreme  Judicial  Court  and  were 
overruled,  and  judgment  was  entered  for  the 
plaintiffs.  To  that  judgment  this  writ  of  error 
is  brought.  The  case,  as  decided  by  the  Su- 
preme Judicial  Court  of  Massachusetts,  is  re- 
ported in  118  Mass.,  495,  and  126  Mass.,  292. 

The  principal  question  in  this  case  is,  whether 
the  institution  of  proceedings  in  the  District 
Court  of  the  Unitm  States,  under  the  Act  ol 
•  1851,  for  procuring  a  decree  of  limited  liability 
of  the  owners  of  The  Occanus,  the  defendants 
in  the  present  action,  for  the  losses  and  injuries 
to  gooas  on  board  of  the  vessel,  superseded  the 
prosecution  of  claims  for  the  same  losses  and 
injuries  in  other  courts.  It  seems  to  us  that  this 
must  be  tiie  necessary  effect  of  such  proceed- 
ings, and  that  this  results  as  well  from  the  lan- 
guage of  the  law,  as  from  its  object  and  pur- 
pose. 

The  1st  section  of  the  Act  exempts  ship-own- 
ers from  liability  for  losses  on  board  of  their 
ship  by  fire,  "  unless  such  fire  is  caused  by  the 
design  or  neglect  of  such  owner  or  owners." 

The  2d  section  relates  to  the  shipping  of  pre- 
cious metals  and  other  valuables  without  giWng 
notice  of  their  character  and  value,  and  exempts 
the  master  and  owners  of  the  vessel,  in  such 
case,  from  liability  as  carriers. 

The  8d  section  declares  that  the  liability  of 
ship-owners  for  embezzlement,  loss  or  destruc- 
tion of  goods  on  board  of  their  ship  by  the  mas- 
ter, crew,  passengers  or  others,  or  for  loss  or 
damage  by  collision,  or  for  any  act,  matter  or 
thing,  loss,  damage  or  forfeiture,  done,  occa- 
sioned or  incurred,  without  the  privity  or  knowl- 
edge of  such  owner  or  owners,  shall  in  no  case 
exceed  the  amount  or  value  of  the  interest  of 
such  owner  or  owners  respectively  in  such  ship 
or  vessel  and  her  freight  then  pending. 

The  4th  section  of  the  law  declares:  "  That  if 
any  such  embezzlement.loss  or  destruction  shall 
be  suffered  by  several  freighters  or  owners  of 
goods,  wares  or  merchandise,  or  any  property 
wliatever  on  the  same  voyage,  and  the  whole 
value  of  the  ship  or  vessel  and  her  freight  for 
the  voyage  shall  not  be  sufficient  to  make  com- 
pensation to  each  of  them,  they  shall  receive 
compensation  from  the  owner  or  owners  of  the 
ship  or  vessel  in  proportion  to  their  respective 
losses;  and  for  that  purpose  the  said  freighters 
and  owners  of  the  property,  and  the  owner  or 
owners  of  the  ship  or  vessel  or  any  of  them, 
may  take  the  appropriate  proceedings  in  any 
court  for  the  purpose  of  apportioning  the  sum 
for  which  the  owner  or  owners  of  me  ship  or 
vessel  may  be  liable  amongst  the  parties  entitied 
thereto.  And  it  shall  be  deemed  a  suiflcient 
compliance  with  the  requirements  of  this  Act 
on  the  part  of  such  owner  or  owners,  if  he  or 
they  shall  transfer  his  or  their  interest  in  such 
vessel  and  freight,  for  the  benefit  of  such  claim- 
ants, to  a  trustee,  to  be  appointed  by  any  court 
of  competent  Jurisdiction,  to  act  as  such  trustee 
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Act  of  September  1,  1789  [1  Stat.  atL.,  551; 
«nd  those  which,  after  the  last  day  of  March, 
1793,  shall  be  registered  or  enrolled  in  pursu- 
ance of  the  Act  of  Slst  December,  1793  [1 
Stat,  at  L.,  287],  and  must  be  wholly  owned 
by  a  citizen  or  citizens  of  the  United  States, 
and  to  be  commanded  by  a  citizen  of  the  same. 
*  *  *  Congress  having  created,  as  it  were, 
this  species  of  property  and  conferred  upon  it 
its  chief  value,  unaer  the  power  given  in  the 
Constitution  to  regulate  commerce,  we  perceive 
no  reason  for  entertaining  any  serious  doubt 
but  that  this  power  may  be  extended  to  the  se- 
curing and  protection  of  the  rights  and  titles 
of  all  persons  dealing  therein.' 

It  need  not  be  added  that  if  Congress  had 
power  to  pass  the  Act  of  1861  [9  Stat,  at  L., 
635],  it  is  binding  on  all  courts  and  Jurisdic- 
tions throughout  the  United  States. 

We  have  said  that,  by  the  provisions  of  the 
Act,  the  scheme  was  sketched  in  outline.  A 
Teferenoe  to  its  provisions  shows  that  it  was 
only  in  outline ;  and  that  the  regulation  of  de- 
tails as  to  Ae  form  and  modes  of  proceeding 
was  left  to  be  prescribed  by  judicial  authority. 
The  law  was  evidently  drawn  in  view  of  simi- 
lar laws  adopted  and  in  operation  in  England 
and  in  some  of  the  States.  It  laid  down  a  few 
general  principles  and  propositions  and  left  it 
to  the  courts  to  enforce  them  and  carry  them 
into  practical  effect. 

Although  the  Act  was  passed  in  1861,  it  stood 
on  the  statute-book  for  twenty  years  before  a 
careful  scrutiny  of  its  provisions  was  demand- 
«d  of  this  court.  In  the  case  of  Norwich  Co. 
v.  Wright,  decided  in  December  Term,  1871, 
and  reported  in  18  Wall.,  104  [80  U.  8.,  XX, 
586],  we  were  called  upon  to  interpret  the  Act, 
and  to  adopt  some  general  rules  for  the  better 
canying  of  it  into  effect.  On  that  occasion,  a 
history  of  similar  Acts,  both  in  England  and 
this  country,  an  examination  of  the  general 
maritime  law  on  the  same  subject,  and  the  cir- 
cumstances under  which  the  Act  of  1851  was 
passed,  were  reviewed  and  the  general  effect 
and  construction  of  the  Act  were  examined  and 
'discussed.  The  consideration  given  to  the 
-whole  subject  in  the  opinion  dehvered  in  that 
case,  and  m  subsequent  opinions  of  this  court 
when  the  matter  has  been  brought  up  for  ex- 
amination, notably  in  the  cases  of  The  Bene- 
factor. 108  U.  8.,  289  [XXVI.,  861],  and  The 
North  Star  [ante,  91],  supersedes  the  necessity 
of  any  minute  examination  of  the  law  at  this 
time.  We  will  make  one  extract  from  the  opin- 
ion in  the  case  first  referred  to.  It  is  there  said: 
■"The  proper  course  of  proceeding  for  obtain- 
ing the  benefit  of  the  Act  would  seem  to  be 
this :  when  a  libel  for  damages  is  filed,  either 
against  the  ship  in  rem  or  the  owners  in  per- 
-tonam,  the  latter,  whether  with  or  without  an 
answer  to  the  merits,  should  file  a  proper  pe- 
tition for  an  apportionment  of  the  damages  ac- 
cording to  the  statute,and  should  pay  into  court, 
if  the  vessel  or  its  proceeds  is  not  already  there, 
-or  give  due  stipulation  for  such  sum  as  the 
court  may,  by  proper  inqiiiry,  find  to  be  the 
amount  of  the  limited  liabilify,  or  else  surren- 
-der  the  ship  and  freight  by  assigning  them  to  a 
-trustee  in  the  manner  pointed  out  in  the  4th 
-section.    Having  done  this,  the  ship-owner  will 

no»  u.  s. 


be  entitled  to  a  monition  against  all  persons  to 
appear  and  intervene  pro  iniereeie  tuo,  and  to 
an  order  restraining  the  prosecution  of  other 
suits.  If  an  action  should  be  brought  in  a  state 
court,  the  ship-owners  should  file  a  libel  in  ad- 
miralty, with  a  like  surrender  or  deposit  of  the 
fund,  and  either  plead  the  fact  in  bar  in  the 
state  court,  or  procure  an  order  from  the  dis- 
trict court  to  restrain  the  further  prosecution 
of  the  suit.  The  court  having  jurisdiction  of 
the  case,  under  and  by  virtue  of  Uie  Act  of  Con- 
gress, would  have  the  right  to  enforce  its  juris- 
diction and  to  ascertain  and  determine  the  rights 
of  the  parties.  For  aiding  parties  in  this  be- 
half, and  facilitating  proceedings  in  the  district 
courts,  we  have  prepued  some  rules  wliicb  will 
be  announced  at  an  early  day."  These  rules 
were  announced  at  a  subsequent  day  of  the  same 
Term,  and  will  be  found  at  the  commencement 
of  13  WaU.,  pp.  xii.,  xiii  [XX.,  921]. 

The  substance  of  these  rules,  so  far  as  relates 
to  the  purpose  in  hand,  was  as  follows:  that 
shipowners,  desiring  to  claim  the  benefit  of  lim- 
itation of  liability  provided  for  in  the  3d  and 
4th  sections  of  the  Act,  may  file  a  libel  or  jjeti- 
tion  in  the  proper  District  Court  of  the  United 
States,  setting  forth  the  facts  and  circumstances 
on  wUch  suui  limitation  of  liability  is  claimed, 
and  praying  relief  in  that  behalf;  and  thereupon 
the  court,  having  caused  due  appraisement  to  be 
had  of  the  amount  or  value  of  the  interest  of 
said  owners  respectively  in  the  ship  or  vessel, 
and  her  freight  for  the  voyage,  shall  make  an- 
order  for  the  payment  of  the  same  into  court, 
or  for  the  givmg  of  a  stipulation  with  sureties 
for  payment  thereof  into  court  whenever  the 
same  shall  be  ordered;  or,  if  the  owners  shall  so 
elect,  the  court  shall,  without  such  appraise- 
ment, make  an  order  for  the  transfer  by  them 
of  their  interest  in  such  vessel  and  freight,  to  a 
trustee  to  be  appointed  by  the  court  under  the 
4th  section  of  tiie  Act,  and  upon  compliance 
with  such  order,  the  court  shall  issue  a  monition 
against  all  persons  claiming  damages  for  loss  or 
injury  to  goods,  respecting  which  the  limited 
liability  is  sought,  citing  tbem  to  appear  before 
the  court  and  make  due  proof  of  their  respect- 
ive claims,  at  or  before  a  certain  time  not  less 
than  three  months  from  issuing  the  same;  and 
public  notice  of  the  monition  shall  be  given  as 
in  other  cases,  and  such  further  notice  served, 
through  the  postofflce  or  otherwise,  as  the  court, 
in  its  discretion,  may  direct;  and  the  court  shall 
also,  on  the  application  of  tiie  owner  or  owners, 
make  an  order  to  restrain  the  further  prosecu- 
tion of  all  and  any  suit  or  suits  against  said  own- 
ers in  respect  of  Miy  such  claims. 

Provision  is  then  made  forproof  of  all  claims 
before  a  commissioner  to  be  appointed  by  the 
court;  for  a  report  thereon;  and  tor  ti  pro  rata 
distribution  of  the  money  paid  into  court  or  the 
proceeds  of  the  ship  and  freight,  amongst  the 
several  claimants. 

The  rules  further  provide  that  the  ship-own- 
ers, maldng  suitable  allegations  for  the  purpose, 
shall  be  at  Uberty  to  contest  their  liability,  or  the 
liability  of  the  vessel,  to  pay  any  damages,  as 
well  as  to  show  that  if  liable  they  are  entitled  to 
a  limitation  of  liability  under  the  Act;  and  that 
any  parties  claiming  damages  majr  contest  the 
right  of  the  ship-owners  to  exemption  from  lia- 
bilitv  or  to  the  benefit  of  a  limited  liability. 

Finally;  the  rules  provide  that  the  libel  or  pe- 
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tition  shall  be  filed  and  the  said  proceedings  had 
in  any  District  Court  of  the  United  States  in 
■which  the  ship  or  vessel  may  be  libeled  to  an- 
swer for  any  such  loss  or  damage;  or,  if  the  ves- 
fel  be  not  libeled,  then  in  the  district  court  of 
any  district  in  which  the  owners  may  be  sued; 
and  if  the  ship  have  already  been  libeled  and 
Kold,  the  proceeds  shall  represent  it. 

The  court  had  no  doubt  then,  and  has  no 
dovibt  now,  of  its  power  to  make  these  rules  un- 
der the  Acts  of  Congress  which  aulhoiized  it  to 
prescribe  the  forms  of  proceeding  in  equity  and 
admiralty  causes.  The  Process  Acts  of  1792 
and  1838  had  declared  that  the  forms  of  writs, 
and  other  process,  and  the  forms  and  modes  of 
proceeding  in  suits  in  equity  and  in  those  of  ad- 
miralty and  maritime  jurisdiction,  should  be  ac- 
cording to  the  principles,  rules  and  usages  which 
belong  to  courts  of  equity  and  admiralty  respect- 
ively, as  contradistinguished  from  courts  of 
coinmon  law,  except  as  modified  by  the  .Judi- 
ciary Act  of  1789;  but  subject  to  such  alterations 
and  additions  as  the  respective  courts  should  in 
their  discretion  deem  expedient,  or  to  such  reg- 
ulations as  the  Supreme  Court  of  the  United 
States  should  think  proper  from  time  to  time  by 
rule  to  prescribe  to  any  circuit  or  district  court 
concerning  the  same.  1  Stat,  at  L.,  276;  4  Stat. 
at  L. ,  280.  And  the  Process  Act  of  1842  gave  the 
Supreme  Court  full  power  and  authority  to  pre- 
scribe and  regidatc  the  forms  of  process  in  the 
district  and  circuit  courts,  and  the  forms  and 
modes  of  framing  and  filing  libels,  bills,  answers 
nnd  other  proceedings  and  pleadings,  in  suits  at 
law,  in  admiralty  or  m  equity  in  said  courts,  and 
fhc  forms  and  modes  of  taking  evidence,  and 
generally  the  forms  and  modes  of  proceedin.^  to 
obtain  relief,  and  of  drawing  up  and  enrolUng 
decrees,  and  of  proceeding  before  trustees  ap- 
pointed by  the  court,  and  generally  to  regulate 
the  whole  practice  of  said  courts.  SStat.atL., 
518. 

We  are  clearly  of  opinion  that  the  authority 
thus  vested  in  this  court  was  adequate  and  suf- 
ficient to  enable  it  to  make  the  rules  before  re- 
fened  to.  The  subject  is  one  pre-eminentlj'  of 
admiralty  jurisdiction.  The  rule  of  limited  lia- 
bility prescribed  by  the  Act  of  1851  is  nothing 
more  than  the  old  maritime  nile  administered 
in  courts  of  adminiUy  in  all  countries  except  En- 
gland from  time  immemorial;  and  if  this  were 
not  so,  the  subject-matter  itself  is  one  that  be- 
longs to  the  department  of  maritime  law.  The 
adoption  of  forms  and  modes  of  proceeding  req- 
uisite and  proper  for  giving  due  effect  to  the 
maritime  rule  thus  adopted  by  Congress,  and  for 
securing  to  ship-owners  its  benefits,  was,  there- 
fore, strictly  within  the  powers  conferred  upon 
this  court;  and,  where  the  general  regulations 
adopted  by  this  court  do  not  cover  the  entire 
ground,  it  is  undoubtedly  within  the  power  of 
the  district  and  circuit  courts,  as  courts  of  ad- 
miralty, to  supplement  them  by  additional  rules 
of  their  own. 

We  have  deemed  it  proper  to  examine  thus 
fully  the  foundation  on  which  the  rules  adopted 
in  IJecember  Term,  1871,  were  based,  because, 
if  those  rules  arc  valid  and  binding,  as  we  deem 
tliem  to  be,  it  is  hardly  possible  to  read  them  in 
connection  with  the  Act  of  1851  without  per- 
ceiving that  after  proceedings  have  been  com- 
menced in  the  proper  district  court  in  pursuance 
thereof,  the  prosecution  pari  passu  of  distinct 
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not  have  any  useful  effect  if  a  different  court 
may  inquire  into  and  decide  the  same  question, 
ana  execute  a  separate  judgment  independent 
of  and  perha^  contrary  to  that  of  the  court 
to  which  the  inquiry  properly  belongs.  Such 
a  state  of  things  would  utterly  defeat  the  pur- 
pose of  the  law.  The  judgment  in  one  court 
-would  annul  or  render  nugatory  that  of  the 
other. 

The  inconveniences  that  may  arise  from  pre- 
venting or  arresting  the  prosecution  of  separate 
suits  by  the  clfumants  are  no  gnater  in  this  case 
than  in  the  case  where  proc^dings  at  law  are 
arrested  for  the  purpose  of  having  an  investiga- 
tion in  the  court  oi  equity,  or  where  distinct 
and  serarate  suits  are  restrained  for  the  purpose 
of  setuing  a  common  controversy  in  a  single 
proceeding;  as  in  the  case  of  bills.for  prevent- 
ug  a  multiplicity  of  suits,  and  in  cases  of  bsuik- 
ruptcy.  By  the  Bankrupt  Act  of  1867  [14 
Stat  at  L.,  617],  it  was  enacted  that  no  creditor 
whose  debt  was  provable  under  the  Act  should 
be  allowed  to  prosecute  to  final  judgment  any 
suit  at  law  or  in  equity  therefor  against  the 
bankrupt,  until  the  question  of  the  debtor's  dis- 
cbarge should  have  been  determined;  although, 
if  the  amount  due  the  creditor  was  in  dispute, 
the  suit,  by  leave  of  the  court  in  bankruptcy, 
might  proceed  to  judgment  for  the  purpose  of 
ascertaming  the  amount,  but  execution  should 
be  stayed.  See,  BiU  v.  Harding  [ante,  494]. 
None  of  the  cases  here  referred  to  more  im- 
peratively require  a  cessation  of  proceedings  in 
other  suits  for  the  same  cause  than  that  of  the 
proceeding  for  a  limitation  of  liability  imder 
the  statute  in  question. 

Kor  is  the  inconvenience  any  greater  than  that 
which  occurs  when  a  case  is  removed  from  the 
State  to  a  Federal  Court.  In  that  case,  on  the 
presentation  of  apetition  for  removal,  duly  veri- 
fied and  showing  the  proper  grounds  for  re- 
moval, and  accompanied  with  the  bond  required 
by  the  statute  on  that  subject,  the  law  declares 
"  It  shall  then  be  the  duty  of  the  state  court  to 
accept  said  petition  and  bond,  and  proceed  no 
further  in  such  suit."  In  the  case  before  us,  as 
well  as  in  the  cases  of  bankruptcy  and  of  re- 
moval, the  parties  have  a  right  to  have  their 
causes  heard  and  determined  by  a  court  of  the 
United  States  invested  with  appropriate  juris- 
diction, and  capable  of  affording  a  proper  mode 
of  relief. 

In  England,  where  the  forms  and  modes  of 
proceeding  in  the  courts  of  admiralty  are  or 
formerly  were  greatly  hampered  and  restricted, 
ship-owners  seeking  a  decree  of  limited  liability 
tinder  the  law  of  tnat  country,  were  forced  to 
resort  to  the  court  of  chancery  for  redress,  and 
to  call  before  that  court  the  various  parties  in- 
terested. Here  they  were  subjected  to  some 
onerotis  conditions  before  the  court  would  exer- 
cise jurisdiction  in  their  behalf,  one  of  which 
was,  that  they  must  confess  liability  for  the 
damages  which  they  sought  to  have  limited  in 
accordance  with  the  Act  of  Parliament.  But 
-when  this  was  done  and  the  amount  of  the  con- 
fessed liability  was  paid  into  court,  they  were 
entitled  to  an  injunction  against  all  other  suits 
and  proceedings.wherever  instituted  or  pend- 
ing; and  the  cause  then  proceeded,  in  due 
course,  by  reference  to  a  master  to  take  the 
proof  of  claims  and  make  a  report  of  the  facts, 
mad  by  a  final  decree  of  distribution. 
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Under  recent  English  statutes,  the  High  Court 
of  Admiralty,  as  well  as  the  court  of  diancery, 
is  empowered  to  administer  the  law,  when  it 
has  possession  of  the  ship  or  its  proceeds.  In 
the  llth  edition  of  Abbott  on  Snipping,  pub- 

va:  "In< 


lished  in  1867,  it  is  stated  as  follows: 
where  several  claims  are  made  or  apportioned 
against  an  owner  for  loss  of  life,  personal  in- 
jury, or  loss  or  damage  to  ships,  boats  or  goods, 
the  Court  of  Chancery  and  me  High  Court  of 
Admiralty  .whenever  any  ship  or  proceeds  there- 
of are  under  its  ancst,  in  England  and  Ireland, 
and  the  Court  of  Session  in  Scotland  and  any 
competent  court  in  a  British  possession,  are  em- 
powered to  entertain  proceedings  at  the  suit  of 
such  owner  for  the  purpose  of  determining  the 
amount  of  his  liability,  and  for  the  distribution 
ratably  of  such  amount,  and  to  stop  all  action* 
and  suits  pending  in  any  other  court  in  relation 
to  the  same  subject-matter."* 

It  is  believed  that  in  all  other  countries  ex- 
cept England,  the  courts  of  admiralty  or  tribu- 
nals of  commerce  having  cognizance  of  mari- 
time causes,  exclusively  exercise  this  jurisdic- 
tion; and  no  other  courts  can  really  exercise  it 
so  conveniently  and  satisfactorily  as  those  courts- 
can.  And  the  general  course  of  proceeding,  -in 
whatever  courts  it  is  exercised,  shows  the  ne- 
ce8sity,everywhereacknowIedged,that  the  court 
exercising  the  jurisdiction  in  any  case  should 
have  exclusive  control  of  the  case. 

In  view  of  these  considerations  and  having  no 
doubt  of  the  jurisdiction  of  the  district  courts 
over  the  matter,  as  courts  of  admiralty,  in  the 
Riiles  adopted  in  December  Term,  1871,  the  dis- 
trict court  of  the  district  in  which  the  vessel  is 
libeled  or  found  or  in  which  the  owners  ara 
sued,  was  designated  as  the  proper  court  in 
which  to  institute  the  proceedings  for  obtain- 
ing a  decree  of  limited  liability.  When  case* 
arise  in  which  the  vessel  and  freight  have  been 
totally  lost,  and  no  district  court  has  or  con 
have  possession  of  any  fund  to  distribute,  re- 
sort may  probably  be  had  with  propriety  to  the 
district  court  of  the  district  in  which  the  own- 
ers reside,  or  where  the  vessel  perished.  It  will 
be  time  enough,  however,  to  consider  what  ia 
proper  in  such  exceptional  cases  when  they 
arise.  In  Ex  parte  8layton,105  U.  S.  ,451[XXVI. , 
1066],  we  held  that  jurisdiction  accrued  to  the 
distnct  court  of  the  district  comprising  the  port 
to  which  the  vessel  was  bound,  although  she 
had  been  sunk  in  the  lake  and  only  a  few  frag- 
ments were  washed  ashore,  the  proceeds  of 
which,  however,  amounting  to  a  tntiing  sum, 
were  deposited  in  court.  On  this  branch  of  the 
subject  the  following  remarks  were  made  in  the 
opinion  pronounced  in  the  case  of  Norwich 
Trant.  Co.  v.  Wright,  already  cited:  "The 
Act  does  not  state  what  court  shall  be  resorted 
to  nor  what  proceedings  shall  be  taken,  but 
that  the  parties,  or  any  of  them,  may  take  '  th& 
appropriate  proceeding)  in  any  court,  for  the 
purpose  of  apportioning  the  sum  for  which,etc. ' 
Kow,  no  Courtis  better  adapted  than  a  court  of 
admiralty  to  administer  precisely  such  relief. 
It  happens  every  day,  that  the  proceeds  of  a 
vessel  or  other  fund  is  brought  mto  that  court 
to  be  distributed  amongst  those  whom  it  may 

»  Beferrlnff  to  24  Vict.,  oh.  10,  s.  1&  For  the  pre- 
vlons  practice  see,  The  Saracen,  2  W.  Bob^  461;  S.  C. 
on  appeal,  11  Jurist,  2E6;  8  Moore  (P.  C),  G6;  The  Clara» 
Swabey,  0, 
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concern.  Claiinants  are  called  in  by  monition 
to  present  and  substantiate  their  respective 
claims;  and  the  fund  is  divided  and  distributed 
according  to  the  respective  liens  and  rights  of 
all  the  parties.  Congress  might  have  invested 
the  Circuit  Courts  of  the  United  Stales  with 
jurisdiction  of  such  cases  by  bill  in  equity,  but 
It  did  not.  It  is  also  evident  that  the  state 
courts  have  not  the  requisite  jurisdiction.  Un- 
less, therefore,  the  district  courts  themselves  can 
administer  the  law,  we  are  reduced  to  the  di- 
lemma of  inferring  that  the  legislature  has 
framed  a  law  which  is  incapable  of  execution. 
This  is  never  to  be  done  if  it  can  be  avoided. 
We  have  no  doubt  that  the  district  courts,  as 
courts  of  admiralty  and  maritime  jurisdiction, 
have  jurisdiction  of  the  matter;  and  this  court 
undoubtedly  has  the  power  to  make  all  needful 
rules  and  regulations  for  facilitating  the  course 
of  proceeding.  "  13  Wall.,  123  [80  U.  8., 
XX.,  591]. 

We  see  no  reason  to  modify  these  views  and, 
in  our  judgment,  the  proper  district  court,  de- 
signated by  the  rules,  or  otherwise  indicated 
by  circumstances,  has  full  jurisdiction  and 
plenary  power,  as  a  court  of  admiralty,  to  en- 
tertain and  carry  on  all  proper  procee(5ings  for 
the  due  execution  of  the  law,  in  all  its  parts; 
and  its  decrees,  in  cases  subject  to  its  jurisdic- 
tion, are  valid  and  binding  in  all  courts  and 
places.  In  the  present  case,  the  proper  court 
undoubtedly  was  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New 
York,  where  the  remains  of  the  vessel  were  sit- 
uated and  where  suits  were  brought  against  the 
owners.  Proceedings  under  the  Act  having  been 
dulj-  instituted  in  this  court,  it  acquired  full  juris- 
diction of  the  subject-matter;  and  having  taken 
such  jurisdiction,  and  procured  control  of  the 
vessel  and  freight  or  their  value,  constituting 
the  fund  to  be  distributed,  and  issued  its  mo- 
nition to  all  parties  to  appear  and  present  their 
claims,  it  became  the  duty  of  all  courts  before 
which  any  of  .such  claims  were  prosecuted, 
upon  being  properly  certified  of  the  proceed- 
ings, to  suspend  further  action  upon  said  claims. 

But  the  power  of  the  district  courts  to  issue 
an  in  jimction  to  stay  proceedings  in  a  state  court 
is  questioned,  since,  by  the  Judiciary  Act  of 
1703,  1  Stat,  at  L.,  335,  it  was  declared  that  no 
writ  of  injunction  shall  be  granted  by  the 
United  States  Courts  to  stay  proceedings  many 
court  of  a  State.  But  the  Act  of  1851  was  a 
subsequent  statute  and,  by  the  4th  section  of 
this  Act,  after  providing  for  proceedings  to  be 
bad  under  it  for  the  benefit  of  ship-owners,  and 
after  declaring  that  it  shall  be  deemed  a  suffi- 
cient compliance  with  its  requirements  on  their 
part  if  they  shall  transfer  their  interest  in  ship 
and  freight  for  the  benefit  of  the  claimants  to  a 
trustee  to  be  appointed  by  the  court,  it  is  ex- 
pressly declared,  that  "  from  and  after  (such) 
transfer,  all  claims  and  proceedings  against  the 
ownei-s  shall  cease."  Surely  this  injunction  ap- 
plies as  well  to  claims  and  proceedings  in  state 
courts  as  to  tho.se  in  the  Fcfleral  Courts:  and 
whilst  the  district  court  haviujj  jurisdiction  of 
the  case,  for  the  purpose  of  enforcing  the  Act 
of  Congress  and  the  rules  adopted  by  this  court 
in  pursuance  thereof,  can  only  direct  an  in- 
junction against  the  parties  and  not  against  the 
■courts  in  which  .such  claims  and  proceedings 
are  prosecutetl;  yet  any  further  proceedings  on 
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Sd  and  4tb  Bections  of  the  Act  of  1861.  This, 
boweTer,  is  disputed,  and  it  is  necessary  to  ex- 
amine the  question.  The  language'  of  the  8d 
section,  which  governs  also  the  4th,  is  certainly 
broad  enough  to  embrace  cases  of  loss  by  fire. 
It  declares  that  the  liability  of  the  owner  or 
owners  of  any  ship  or  vessel  "  For  any  act, 
matter  or  thing,  loss,  damage  or  forfeiture,  oc- 
■caaioned  or  incurred,  without  the  privity  or 
knowledge  of  such  owner  or  owners,  shall  in 
no  case  exceed  the  amount  or  value  of  the  in- 
terest of  such  owner  or  owners  respectively  in 
such  ship  or  vessel  and  her  freight  then  pend- 
ing." Why  should  liability  for  loss  by  fire  be 
■excepted  from  the  relief  here  prescribed?  It  is 
just  as  much  within  the  reason  of  the  law  as 
any  other  liability,  and  it  is  within  its  terms. 
If  it  is  excepted,  it  must  be  by  virtue  of  some 
implication  arising  from  other  parts  of  the  law. 
Such  an  implication  is  sought  in  the  Ist  section, 
which  declares  that  no  owner  or  owners  of  a 
ship  or  vessel  shall  be  liable  to  answer  for  any 
loss  or  damage  which  may  happen  to  any  goo(U 
on  board  of  such  ship  or  vessel  by  reason  or 
means  of  any  Are  happening  to  or  on  board  of 
such  ship  or  vessel,  unless  such  Are  is  caused 
by  the  design  or  neglect  of  such  owner  or  own- 
«rs  It  is  contended  that  this  section  covers  the 
whole  ground,  so  far  as  liability  for  losses  by 
fire  is  concerned;  and,  therefore,  such  liability 
must  be  impliedly  excepted  from  the  relief  pro- 
vided by  section  8.  But  we  fail  to  see  why 
this  should  necessarily  follow.  Fire,  except 
when  produced  by  lightning,  not  being  renua- 
-ed  in  the  commercial  law  as  the  act  of  God, 
xhip-owners,  as  common  carriers,  were  held 
liable  for  an^  loss  or  damage  caused  thereby. 
The  1st  section  of  the  Act  of  1851  was  no  doubt 
intended  to  change  this  rule.  It  was  copied,  all 
except  the  last  clause,  from  the  2d  section  of 
28  George  m.,  ch.  86,  passed  in  1786.  The 
last  clause  of  the  section,  excepting  from  its 
operation  cases  in  which  the  fire  is  caused  by 
the  design  or  neglect  of  the  owners,  was  prob- 
ably implied  in  the  English  statute  without  be- 
ing expressed,  as  in  ours.  In  all  cases  of  loss 
by  fire,  not  falling  within,  the  exception,  ttie 
exemption  from  liability  is  total.  But  there  is 
no  inconsistency  or  repugnancy  in  allowing  a 
partial  exemption  in  cases  falling  within  the  8d 
section;  that  is,  cases  of  loss  by  fire  happening 
without  the  privity  or  knowledge  of  the  owners. 
They  may  not  be  able  under  the  1st  section,  to 
show  that  it  happened  without  any  neglect  on 
their  part,  or  what  a  jury  may  hold  to  be  neg- 
lect ;  whilst  they  may  "be  very  confident  of 
showing,  under  the  8d  section,  that  it  bai>- 
pened  without  their  privity  or  knowledge.  The 
conditions  of  proof,  m  oraer  to  avoid  a  total  or 
a  partial  liability  under  the  respective  sections, 
are  very  different. 

It  is  true  the  owners  of  a  ship  may  desire  to 
contest  all  liability  whatever,  as  well  as  to  es- 
tablish a  limited  liability  if  they  fail  in  the  first 
defense;  and  this  they  may  do,  as  well  incases 
of  loss  by  fire  as  in  omer  cases,  in  one  and  the 
flame  proceeding.  And  we  see  no  repugnancy 
between  the  two  defenses.  One  is  a  more  per- 
fect defense  than  tlie  other,  and  i-equires  a  dif- 
ferent class  or  degree  of  proofs.  That  is  all. 
In  our  judgment,  the  case  of  loss  or  dama^  by 
fire  is  comprised  within  the  terms  and  relief  of 
the  8d  and  4tb  sections  of  the  Act. 
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The  judgment  of  the  Supreme  Judicial  Court 
of  Mattaehueetti  i»  reeerted  and  the  eauie  re- 
manded, loi'tA  direetiont  to  take  etieh  further  pro- 
eeedingt  at  may  bf  in  aeeordanee  vith  thie  opin- 
ion. 

True  oopy^.    Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  V.  8. 

Mr.  JutUee  Field,  dissenting: 

I  am  not  able  to  agree  with  the  court  in  its 
disposition  of  this  case.  As  I  construe  the  Act 
of  1861  to  limit  the  liability  of  ship-owners,  the 
liability  of  the  Steamship  Company  for  the  loss 
by  fire  of  the  goods  of  the  plaintin  below,  the 
Hill  Manufacturing  Company,  rests  upon  the 
Ist  section.  In  my  judgment  that  section  is 
not  qualified  nor  in  any  respect  affected  by  the 
rest  of  the  Act;  nor  is  an  action  to  recover  for 
losses  by  fire,  caused  by  the  design  or  neglect 
of  the  owner  of  the  vessels,  controlled  by  pro- 
ceedincs  taken  by  him  to  limit  his  liability  for 
losses  from  other  causes.  The  opinion  of  the 
court  proceeds  on  the  assumption  that  cases  of 
loss  and  damage  b^  fire  are  within  the  provis- 
ions of  the  8d  section  of  tlie  Act;  it  so  states  ex- 
pressly. Yet  this  assumption  necessarily  in- 
volves the  conclusion  that  a  fire,  caused  by  the 
design  or  neglect  of  the  owner,  may  occur  with- 
out his  privity  or  knowledge;  which  appears  to 
me  to  be  nothing  less  than  saying  that  contra- 
dictory and  inconsistent  terms  may  be  appro- 
priately applied  to  the  same  transaction. 

The  object  of  the  Act  was  to  change  the  rule 
of  the  common  law  as  to  the  liability  of  the 
owners  of  vessels  for  losses  and  injuries,  to 
which  they  did  not  contribute,  either  designed- 
ly or  by  their  neglect.but  which  were  attributa- 
ble entirely  to  the  acts  or  omissions  of  their  of- 
ficers or  employ  it.  The  common  law  placed  a 
burdensome  responsibility  upon  the  owners  of 
the  acts  or  omissions  of  their  agents  or  servants 
without  their  knowledge  or  assent;  and  to  light- 
en this  responsibility  t&  statute  ia.  question  was 
passed.  It  was  not  its  puipose  to  limit  the  re- 
sponsibility of  the  owners  for  the  consequences 
of  their  own  wrongful  acts  or  omissions. 

The  1st  section  exempts  them  from  all  liabil- 
ity for  loss  or  damage  by  fire  of  goods  shipped 
on  board  their  vessels,  unless  such  fire  is 
caused  by  their  design  or  neglect.  A^en  the 
fire  is  thus  caused,  the  common  law  rule  of  lia- 
bility remains  as  before;  and  that  extends  t* 
the  whole  value  of  the  property  if  entirely  lost, 
or  to  the  extent  to  which  it  may  be  damaged,  if 
only  partially  destroyed.  The' concluding  pro- 
vision of  the  section  is  equivalent  to  a  declara- 
tion that  the  exemption  provided  in  the  preced- 
ing part  shall  not  exist  when  the  fire  originated 
from  the  wrongful  acts  or  omissions  of  the 
owners. 

The  8d  section  prescribes  a  limited  liability 
of  the  owners  for  losses  from  a  great  variety  of 
acts.  It  does  not  exempt  them  from  all  liabil- 
ity, but  restricts  it  in  the  cases  mentioned  to  the 
value  of  their  interest  in  the  vessels  and  the 
freight  then  pending.    It  is  as  follows: 

"That  the  liability  of  the  owner  or  owners 
of  any  diip  or  vessel  for  any  embezzlement,loss 
or  destruction  by  the  master,  officers,  mariners, 
passengers  or  any  other  person  or  persons,  of 
any  property,  goods  or  merchandise  shipped  or 

gut  on  board  such  ship  or  vessel;  or  for  any 
MS,  damage  or  injury  by  collision;  or  for  any 
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•ct,  matter  or  thing,  loss,  damage  or  forfeiture 
done,  occasioned  or  incurred  without  the  priv- 
ity or  knowledge  of  such  owner  or  ownera,8haU 
in  no  case  exceed  the  amount  or  value  of  Uie  in- 
terest of  such  owner  or  owners  respectively  in 
sudi  ship  or  vessel  and  her  freight  then  pend- 
ing^" 

The  4th  section  refers  to  the  acts  mentioned 
in  the  3d,  and  declares  that  if  any  such  embej^ 
zlement,  loss  or  destruction  shall  be  suffered  by 
several  freighters  or  owners  of  goods  on  the 
same  voyage,  and  the  whole  value  of  the  ship 
and  freight  shall  not  b«  sufficient  to  make  com- 
pensation to  each  of  them,  they  shall  receive 
compensation  from  the  owner  in  proportion  to 
their  respective  losses;  and  for  that  purpose  the 
freighters  and  owners  of  the  property  and  the 
owner  of  the  ship  or  any  of  them  may  take  pro- 
ceedings in  any  court  for  the  purpose  of  appor- 
tioning the  sum  for  which  he  may  be  liable 
among  the  parties  thereto;  and  the  owner  may 
trans^  his  interest  in  the  ship  and  freight,  for 
the  benefit  of  the  claimants,  to  a  trustee,  to  be 
appointed  by  any  court  of  competent  jurisdic- 
tion, to  act  as  such  for  the  persons  entitled  there- 
to, after  which  transfer  all  claims  and  proceed- 
ings against  liim  shall  cease. 

It  seems  clear  that  the  various  cases  of  dam- 
ages and  losses  enumerated  in  section  8  are 
not  intended  to  embrace  losses  by  fire.  This 
section  first  speaks  of  tiie  liability  of  the  owner 
.  for  embezzlement,  loss  or  destruction,  by  the 
master,  oflicers,  mariners,  passengers  or  other 
persons,  of  property  shipped  on  board  the  ves- 
sel. It  then  speaks  of  his  liability  for  any  loss, 
damage  or  injury  by  collision;  and  lastly,  for 
imy  loss  by  any  act,  matter  or  thing,  loss,  llam- 
as or  forfeiture,  done,  occasioned  or  incurred 
without  his  privity  or  knowledge.  It  is  con- 
ceded that  the  language  of  the  first  and  second 
parts  of  the  section  does  not  include  losses  by 
tire,  and  the  language  of  the  concluding  clause 
does  not  necessarily  include  them.  It  may  be 
applied  to  other  cases;  and  as  losses  by  fire  are 
specifically  embraced  by  the  1st  section,  it  must 
receive  such  application  as  will  give  to  each  sec- 
tion full  force.  This  is  a  settleid  rule  of  con- 
struction. Besides,  it  cannot  be  contended  that 
an  act  done  by  the  design  of  the  owner  could 
have  been  done  without  his  privity  or  knowl- 
edge. It  must  necessarily  have  been  done  with 
both;  and  if  the  fire  was  caused  by  the  neglect 
of  the  owner,  it  must  be  presumed  to  have  been 
caused  with  his  knowledge.  Where  one  is 
bound  to  do  a  thing  or  to  see  that  certain  things 
are  done,  he  is  presumed  to  know  the  direct  con- 
sequence of  his  carelessness  and  neglect  in  those 
respects.  Especially  is  this  so  where  his  doing 
the  thing  or  seeing  that  it  is  done  is  necessary 
to  the  safety  of  fife  or  property.  He  cannot 
shield  himself  from  responsibility  by  saying  that 
he  did  not  know  what  would  be  the  consequence 
of  his  carelessness  and  neglect.  The  law  pre- 
sumes that  he  does  know  it  and  intends  it,  The 
Act  speaks  of  neglect  by  the  owner,  not  by  any 
subordinate  ofllcer  or  agent.  It  i8,tberefore,per- 
sonal  neglect  which  is  meant;  and  it  would  be 
unreasonable  to  hold  that  the  owner  was  igno- 
rant of  that  which  necessarily  followed  from  his 
own  personal  conduct. 

Not  only  would  this  be  unreasonable,  but 
there  is  an  inconsistency  in  holding  that  the  1st 
section  exempts  tl.e  owner  from  ail  liability  in 
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Dial  T.  Beynoldt,  96  U.  8.,  840  [XXTV., 


/or  these  reasons,  I  am  of  opinion  that  the 
judgment  of  the  state  court  should  be  affirmed 
and  I  am  authorized  to  say  that  Mr.  Juttiee 
Gray  concurs  with  me  in  this  conclusion. 

True  copy.  Test :  

James  H.  McKenner<  Clerk,  Sup.  Court,  V.  & 


STANHOPE  ROBERTSON,  JOHN  T.  ROB- 
ERTSON,   Jr.,    AMD    EDWARD    A.    R. 
WYATT,  A  Minor,  by  His  Guardian,  Ed- 
win R.  Wyatt,  Plff*.  in  Err., 
«. 
ESAU  PICKRELL  bt  ai,. 

(Bee  8.  C,  Beporterl  ed.,  tO^T.) 

Btate  jvtKeiai  records  a$  eoideTue—lau  <ff  place 
at  to  real  property— probate  of  leiU—procf  of 
detite—admietion  of  title — edoppd. 

1.  Tb9  Aot  of  Congress,  deolarlnr  the  effect  to  be 
given  In  anr  court  wltbln  tbe  United  States  to  the 
records  and  judicial  nrooeedings  of  the  Mveral 
States,  does  not  requoe  that  they  shall  have  anr 

greater  force  and  efficacy  In  other  courts  than  in 
le  courts  of  Ote  States  from  which  they  are  taken, 
but  only  such  faith  and  credit  as  by  law  or  usa^ 
they  have  there. 

2.  The  law  of  tlie  place  covems  as  to  the  f  ormall- 
tioe  necessary  to  (be  transfer  of  real  property, 
whether  testamentary  or  inter  vioos. 

3.  The  |HK>bate  of  a  will  of  real  property  In  one 
State  is  of  no  force  in  establishing  the  Tuidlty  of 
the  will  as  to  real  property  In  another  State.  IJuLt 
must  be  detennlniiieaby  uie  la  ws  of  the  State  where 
tbe  property  Is  situated. 

i.  In  ejeonnent,  proof  of  a  devise  of  land  In  Mary- 
land—and the  same  law  obtains  in  the  District  of 
Columbia— must  be  made  by  the  production  of  the 
will  in  court,  and  evldenoe  of  Its  execution  by  the 
•ubsortbins  witnesses;  or,  if  tbe  will  be  lost  or  can- 
not be  produced,  proof  must  be  made,  by  secondary 
evidence,  of  its  execution  and  contents. 

&  Where  boUi  parties  assert  title  froma  common 
grantor  and  no  other  soiuce,  neither  can  deny  that 
such  grantor  had  a  valid  title  when  he  executed  his 
oonvOTance. 

t.  The  doctrine  of  estoppel  in  pate  cannot  be  ap- 
plied to  preclude  a  grantee  whether  of  a  fee  or  life 
estate,  in  an  absolute  conveyance,  without  recital 
or  covenant,  from  denying  his  grantor's  title  and 
acquiring  a  superior  one. 

[No.  189.] 
Argued  Bee.  6, 1S83.       Decided  Dee.  17, 1883. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

This  was  an  action  of  ejectment,  brought  in 
the  court  below,  by  the  plaintifF  in  error,  to  re- 
cover certain  premises  situated  in  the  City  of 
Washin^n. 

The  tml  resulted  in  a  verdict,  by  direction  of 
tbe  court,  and  jnd^ent  for  the  defendants. 
This  ludgment  having  been  affirmed  by  the 
court  Delow in QeneialTerm,  the  plaintiff  sued 
out  this  writ  of  error. 

The  facts  of  the  case  are  sufficiently  stated  by 
the  court. 

llr.  i.  O.  B%elow,  for  plaintiff  in  error. 

if«8«r«.  S»ma«l  B.  P»al  and  Dred.  W. 
Jonee,  for  defendants  in  error: 

The  judgment  of  the  Virginia  court  and  the 


Moca.— lex  tool  rei  sttte  goceriM  VOt  to  Ionia  by 
deed  or  deolae.  Bee  note  to  Clark  v.  Graham,  IS  U.  & 
<S  Wheat.),  677 ;  and  not«  to  Darby  v.  Mayer,  28  U.  S. 
ho  Wheat),  «& 
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record  of  the  proceedings  of  said  court  were  en- 
titled to  full  faith  and  credit  before  the  Supreme 
Court  of  the  District,  to  the  extent  to  which  the 
Virginia  court  had  jurisdiction,  and  to  that  ex- 
tent only. 

UArey  v.  Ketchum,  11  How.,  165;  Eaurri*  v. 
Hardeman,  14  How.,  834. 

In  ejectment,  the  only  mode  of  proving  a  de- 
vise of  realty  is  to  produce  the  will  itself  and  its 
subscribing  witnesses;  if  the  witnesses  are  not 
living,  then  to  prove  their  handwriting. 

Tiflinghasfs  Adams,  Eject.,  289;  lOreenl. 
Ev.,  sees.  628,  278;  8  OreenL  Ev.,  sees.  698, 
694;  Darby  v.  Mayer,  10  Wheat.,  465;  Adams, 
Eject.,  868. 

The  lex  loci  rei  tiim  governs  in  ejectment. 

2  Kent,  Com.,  sees.  428-9;  Stoty,  Confl.  L., 
sees.  424-28,  485-74;  U.  8.  v.  Cfrotby,  7  Cranch, 
116;  Jarm.Wills,ed.l846,  ch.  1.,  sees.  1-10; Kerr 
V.  Moon,  9  Wheat.,  565. 

By  the  law  of  Maryland  and  tbe  District  of 
Columbia,  even  the  domestic  probate  of  a  will 
of  real  estate,  is  not  evidence  of  the  will. 

Md.  Act  of  Assembly,  1798,  ch.  101;  MeOar- 
mieky.  9ullivant,10  Whent.,  192;  Darby  v. May- 
er, 10  Wheat.,  465;  Kerr  v.  Moon,  9  Wheat.,  566. 

Still  less  is  a  probate  in  another  State. 

Budd  V.  Brooke,  3  Oill,  198;  SmiOt  v.  SeOe, 
IHar.  &McH.,  419. 

Mr.  JutUee  Field  delivered  the  opinion  of 
the  court: 

This  was  an  an  action  of  ejectment  for  a  par- 
cel of  land  in  the  City  of  Washington,  District 
of  Columbia.  On  the  trial,  the  jSaintiffs  gave 
in  evidence  a  conveyance  of  the  premises  iTOta 
the  United  States  to  one  Robert  Moore,  executed 
in  June,  1800;  and  then  endeavored  to  trace 
title  from  the  grantee  through  a  devise  in  his 
last  win  and  testament,  bearing  date  in  July, 
1808.  For  this  purpose  they  produced  and  of- 
fered a  transcript  of  proceedings  in  the  Hustings 
Court  of  Petersburg,  in  the  State  of  Virginia, 
containing  a  copy  oi  the  will  and  of  its  probate 
in  that  court  in  December,  1804. 

By  the  law  of  Virginia  then  in  force,  that 
court  was  authorized  to  take  the  probate  of 
wills,  as  well  of  real  as  of  personal  estate;  and 
when  a  will  was  exhibited  to  be  proved,  it  could 
proceed  immediatelv  to  receive  proofs,  and  to 
grant  a  certificate  of  its  probate.  Within  seven 
years  afterwards,  its  vahdity  was  open  to  con- 
testation in  chancery  by  any  person  interested; 
but,  if  not  contested  within  that  period,  the  pro- 
bate was  to  be  deemed  conclusive,  except  as  to 
parties  laboring  at  the  time  imder  certain  dis- 
abilities, who  were  to  have  a  like  period  to  con- 
test its  validity  after  the  removal  of  their  dis- 
abilities. 

The  transcript  was  offered  not  merely  as  an 
exemplified  copy  of  the  record  of  the  last  will 
and  testament  of  Robert  Moore,  and  of  its  pro- 
bate in  the  hustings  court,  but  also  as  conclu- 
sive proof  of  the  validity  of  the  will,  and  of  all 
matters  involved  in  its  probate.  Upon  objection 
of  the  defendants'  counsel,  it  was  excluded  and 
an  exception  was  taken  to  the  exclusion.  This 
ruling  of  the  court  constitutes  the  principal  er- 
ror assigned  for  a  reversal  of  the  judgment. 

We  think  the  ruling  was  correct.  Looking 
at  the  transcript  presented,  we  find  that  it  shows 
only  that  a  paper  purporting  to  be  the  last  will 
and  testament  of  the  deceased  was  admitted  to 
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record  upon  proof  that  the  instrument  and  the 
signature  to  it  were  in  his  handwriting.  No 
witnesses  to  its  execution  were  called;  no  proof 
was  offered  of  the  genuineness  of  the  signatures 
of  the  parties  whose  names  are  attached  to  it  as 
witnesses,  and  no  notice  was  given,  to  parties 
interested,  of  the  proceedings  in  the  hustings 
court.  As  a  record  it  furnishes  no  proof  of  an 
instrument  executed  as  a  laiit  will  and  testa- 
ment in  a  form  to  pass  real  estate  in  the  Dis- 
trict of  Columbia.  The  execution  of  such  a 
will  must  be  attested  by  at  least  three  witnesses. 
It  matters  not  how  effective  the  instrument  may 
be  to  puss  real  property  in  Virginia,  it  must  be 
executed  in  the  manner  prescribed  by  the  law 
in  force  in  the  District  to  pass  real  property  sit- 
iiated  there,  and  its  validity  must  be  established 
in  the  manner  required  by  that  law.  It  is  fa- 
miliar doctrine  that  the  law  of  the  place  gov- 
erns as  to  the  formalities  necessary  to  the  trans- 
fer of  real  property,  whether  testamentary  or 
inter  tivog.  In  most  of  the  States  of  the  Union  a 
will  of  real  property  must  be  admitted  to  probate 
in  some  one  of  their  courts  before  it  can  be  re- 
ceived elsewhere  as  a  conveyance  of  such  prop- 
erty. But,  by  the  law  of  Maryland,  which  gov- 
erns in  the  District  of  Columbia,  wills,  so  far  as 
real  property  is  concerned,  are  not  admitted  to 
such  probate.  The  common  law  rule  prevails  on 
that  subject.  The  orphans'  court  there  may,  it 
is  true,  take  the  probate  of  wills,  though  they 
affect  lands,  provided  they  affect  chattels  also; 
but  the  probate  is  evidence  of  the  validity  of 
the  will  only  so  far  as  the  personal  property  is 
concerned.  As  an  instrument  convoying  real 
property,  the  probate  is  not  evidence  of  its  exe- 
cution. That  must  be  shown  by  a  production 
of  the  instrument  itself  and  proof  by  the  sub- 
scribing witnesses;  or,  if  they  be  not  living,  by 
proof  of  their  handwriting. 

So  it  matters  not  that  the  same  effect  is  to  be 
given  in  the  courts  of  this  District  to  the  record 
of  the  hustings  court,  which,  by  the  law  of  Vir- 
ginia, can  be  given  to  it  there;  that  is,  that  it  is 
to  be  received  as  sufficient  to  pass  the  title  to 
real  property  situated  in  that  State.  The  ques- 
tion still  remains:  is  the  instrument  sufficient 
to  pass  title  to  real  property  in  the  District  of 
Columl)ia?  If  so,  it  should  have  been  pro- 
duced and  proved  in  the  manner  mentioned. 
If,  as  stated  by  counsel,  it  is  on  file  in  the  hus- 
tings court,  and  by  the  law  of  Virginia  cannot 
be  removed,  then  it  should  have  been  proved 
imder  a  commission,  as  other  instruments  out 
of  the  State  are  proved,  when  it  is  impossible 
to  compel  their  production  in  court. 

The  Act  of  Congress  declaring  the  effect  to 
lie  given  in  any  court  within  the  United  States 
to  the  records  and  judicial  proceedings  of  the 
.several  States,  does  not  require  that  they  shall 
have  any  greater  force  and  etflcacy  in  other 
courts  than  in  the  courts  of  the  States  from 
which  they  are  taken,  but  only  such  faith  and 
credit  as  by  law  or  usage  they  have  there.  Any 
other  rule  would  be  repugnant  to  all  principle 
and,  as  we  said  on  a  former  occasion,  would 
contravene  the  policy  of  the  provisions  of  the 
Constitution  and  laws  of  the  United  States  on 
that  subject.  Board  of  Public  Works  v.  Colum- 
bia CoU.,  17  WaU.,  529  [84  U.  8.,  XXI.,  691]. 
It  does  not  appear  that  the  validity  of  the 
will  of  Moore,  as  probated  in  1804  in  the  Hus- 
tings Court  of  Petersburg,  was  ever  afterwards 
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and  its  law  obtains  in  this  District,  must  be 
made  br  tlie  production  of  the  will  in  court, 
and  evidence  of  its  execution  by  the  subscrib- 
ing witnesses;  or,  if  the  will  be  lost  or  cannot 
be  produced,  the  proof  must  be  made  by  sec- 
onoary  evidence  of  its  execution  and  contents. 

The  plaintifls  contend  that  they  can  use  the 
record  of  the  Hustings  Court  in  Virginia  as 
I»t>of  of  the  genuineness  of  the  instrument,  and 
thea  supplement  that  proof  by  parol  evidence 
thatthe  original  was  executed  bythreewitnesses, 
and  thus  establish  it  as  a  will  sufBcient  to  pass 
real  estate  in  the  District  of  Columbia.  But  in 
this  contention  they  overlook  a  material  cir- 
cumstance. It  is  not  sufficient  to  give  effect  to 
an  instrument  as  a  will  of  real  property  that  its 
genuineness  merely  be  established.  Jtlsgenn- 
menees  must  be  shown  b^  the  witnesses,  if  they 
are  living,  who  attested  its  execution  and  beard 
the  decimation  of  the  testator  as  to  its  charac- 
ter; and  if  dead,  their  handwriting  must  be 
proved,  as  almtdy  stated.  No  other  proof  will 
answer;  certainly  not  the  probate  of  the  will 
on  «se  partd  testimony  by  a  tribunal  of  another 
State  or  country. 

When  the  record  of  the  will  and  probate  were 
excluded,  the  plaintiffs  offered  parol  evidence 
to  show  Uiat  the  copv  of  the  will  in  the  record 
was  a  true  copy  of  tne  original  now  on  flle  in 
the  hustings  court.  Upon  objection  the  evi- 
dence was  excluded,  and  we  think  properly  so. 
Tlie  proof  of  such  copy  would  not  have  eetab- 
lishea  the  validity  of  the  original  instrument 
as  a  will  to  rass  real  propertv  m  the  District  of 
Columbia.  The  law  of  Maryland  of  1780,  upon 
which  the  plaintiff  relies,  assuming  that  it  is 
stiU  in  force,  which  mav  be  doubted,  was  not 
designed  to  change  the  formalities  required  by 
the  local  law  for  the  validity  of  wills  of  real 
property  executed  in  other  States;  but  to  give 
to  authenticated  copies  of  such  instruments, 
when  recorded  or  med  with  the  register  there, 
the  same  force  and  efficacy  which  would  attend 
(he  originals  if  produced. 

Failing  to  secure  the  introduction  of  the  rec- 
ord of  uie  hustings  court  and  the  parol  evi- 
dence mentioned,  tiae  plaintiffs  insisted  that  the 
defendants  were  estopped  from  asserting  an  ad- 
verse title  against  them.  To  support  their  posi- 
tion they  introduced  a  deed  by  one  Robertson 
and  his  wife,  Maria,  executed  in  1889  to  one 
Samuel  Redfem.conveying  the  premises  for  the 
life  of  the  said  Maria,  and  then  showed  con- 
veyances in  fee  of  the  property  from  Redfem 
to  one  Eraser,  and  from  Fraaer  to  one  John 
Pickrell,  then  a  devise  of  the  i>roperty  by  him 
to  Anna  Pickrell,  and  by  her  to  the  defendants; 
and  that  the  plaintiffs  are  heirs  of  Robertson 
and  wife,  who  are  dead,  Maria  having  died  in 
1878;  and  Uiey  contended  that  the  conveyance 
by  Robertson  and  wife  of  a  life  estate  to  the 
grantor  of  parties  through  whom  the  defendants 
trace  their  interest,  precluded  them  from  as- 
serting any  title  against  the  right  of  the  plaint- 
iffs to  the  reversion  as  heirs  of  Robertson  and 
wife.  This  position  was  assumed  upon  the  no- 
tion that  a  party  who  receives  a  deed  of  a  life 
estate,  and  all  persons  taking  a  subsequent  con- 
veyance in  fee  from  him  or  nis  grantees,  or  de- 
riving title  by  devise  from  such  grantees,  are 
estopped  to  deny  that  the  reversion  upon  the 
termination  of  the  life  estate  ia  vested  in  the 
gtatttar  or  his  hein 

to»u.s. 


There  was  here,  of  course,  no  estoppel  by  deed 
against  Redfem,  the  grantee  of  the  Ufe  estate, 
for  he  did  not  join  in  the  execution  of  the  in- 
strument, nor  is  his  seal  annexed  to  it  If  any 
estoppel  was  created  against  his  acquisition  of 
the  reversion  from  other  parties  than  his  grant- 
ors or  persons  claiming  under  them  it  was  one 
in  vait;  and  that  can  arise  as  between  g^rantor 
and  grantee  only  where  from  the  relation  of 
the  parties  there  is  implied  in  the  acceptance 
of  possession  imder  the  deed  an  obligation  to 
restore  the  possession  on  the  happening  of  cer- 
tain events,  or  to  hold  the  property  for  the 
grantor's  benefit  or  persons  designated  by  him, 
such  as  exists  from  the  relation  of  landlord  and 
tenant,  of  mortgagor  and  mortgagee  or  the 
creator  of  a  trust  and  trustee!  Gardner  v. 
Greene,  6  R.  I.,  104. 

The  doctrine  that  a  lessee  entering  into  posses- 
sion under  a  lease  is  estopped,  whust  retaining 
possession,  to  deny  his  landlord's  title,  is  famil- 
iar. That  arises  from  the  nature  of  the  contract 
of  lease,  which  is  for  the  possession  and  use, 
for  a  prescribed  period,  of  the  lessor's  property 
upon  considerations  to  him  by  way  of  rent  or 
oUierwise.  It  implies  an  obligation  to  surren- 
der the  premises  to  the  lessor  on  the  tennina- 
tion  of  the  lease;  that  is,  at  the  expiration  of 
the  time  during  which  the  owner  has  stipulated 
that  the  lessee  may  have  the  use  and  possession 
of  bis  property.  As  said  by  this  court  in  Blight 
V.  Soehetter,  'The  titie  of  the  lessee  is,  in  fact, 
the  titie  of  the  lessor.  He  comes  in  by  virtue 
of  it,  holds  by  virtue  of  it  and  rests  upon  it  to 
maintain  and  justify  his  position.  He  pro- 
fesses to  have  no  independent  right  in  himaelf , 
and  it  is  a  part  of  the  very  essence  of  the  con- 
tract under  which  he  claims  that  the  paramount 
ownership'of  the  lessor  shall  be  acknowledged 
during  the  continuance  of  the  lease,  and  that 
possession  shall  be  surrendered  at  its  expira- 
tion. He  cannot  be  allowed  to  controvert  the 
titie  of  the  lessor  without  disparaging  his  own 
and  he  cannot  set  up  the  titie  of  another  witii- 
out  violating  that  contract  by  which  he  ob- 
tained and  holds  possession,  and  breaking  that 
faith  which  he  has  pledged,and  the  obligation  of 
which  is  still  continuing  and  in  full  operation." 
And  in  speaking  in  the  same  case  of  the  rela- 
tion between  vendee  and  vendor,  the  court 
added:  "  The  vendee  acquires  the  property  for 
himself,  and  his  faith  is  not  j^edged  to  main- 
tain the  titie  of  the  vendor.  "The  rights  of  the 
vendor  are  intended  to  be  extinguisned  by  the 
sale,  and  he  has  no  continuing  Interest  in  the 
maintenance  of  his  titie,  unless  he  should  be 
called  upon  in  consequence  of  some  covenant 
or  warranty  in  his  deed.  ITie  property  having- 
become,  by  the  sale,  the  propo^  of  the  vendee, 
he  has  a  right  to  fortify  that  titie  by  the  pur- 
chase of  any  other  which  may  protect  him  in 
the  quiet  enjoyment  of  the  prrauses.  No  prin- 
ciple of  morau^  restrains  him  from  doing  this, 
nor  is  either  the  letter  or  the  spirit  of  the  con- 
tract violated  by  it."  7  Wheat.,  647,  648;  see, 
also,  WilUson  v.  Watlcini,  8  Pet..  48;  WaOciM 
V.  Holman,  16  Pet.,  64,  and  Taylor,  Land.  & 
T.,  sec.  14. 

"To  this  general  statement  of  the  law,  there  is 
this  qualification :  that  a  grantee  cannot  dispute 
his  grantor's  title  at  the  time  of  conveyance  so- 
as  to  avoid  payment  of  the  purchase  price  of  the- 
proper^;  ooz  can  the  grantee  in  a  contest  with 
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another,  whilst  relying  solely  upon  the  title  con- 
veyed to  him,  question  its  Taliaity  when  set  up 
by  the  latter.  In  other  words,  he  cannot  assert 
that  the  title,  obtained  from  his  grantor  or 
through  him,  is  sufficient  for  his  protection  and 
not  available  to  his  contestant.  Where  both 
parties  assert  title  from  a  common  grantor  and 
DO  other  source,  neither  can  deny  that  such 
grantor  had  a  valid  title  when  he  executed  his 
conveyance.  lees  v.  Sawyer,  4  Dev.  &  Bat.,  51, 
and  OiUiamY.Binl,  Sired.,  280.  The  case  of 
Board  v.  Board,  to  which  counsel  refer,  was  de- 
cided upon  similar  gi-ounds;  there  the  defendant 
in  ejectment,  claiming  as  grantee  under  the 
devisee  of  a  life  estate  under  a  will,  was  held  to 
be  estopped  from  denying  the  validity  of  the 
will  in  an  action  by  the  grantees  of  the  remain- 
der man.    L.  R,  9  Q.  B.,  48. 

With  exceptions  or  limitations  of  this  chai^ 
acter,  it  will  be  found  on  examination  of  the  au- 
thorities, particularly  those  of  a  modem  date, 
that  the  doctrine  of  estoppel  in  pait,  however 
it  may  have  been  applied  formerly,  cannot  now 
be  asserted  to  preclude  the  grantee 'from  deny- 
ing his  grantors  title  and  acquiring  a  superior 
one,  unless  there  exists  such  a  relation  of  the 
parties  to  each  other  as  would  render  the  pro- 
ceeding a  breach  of  good  faith  and  common  hon- 
esty. No  such  relation  exists  between  grantor 
and  grantee  in  an  absolute  conveyance  without 
recital  or  covenant,  whether  it  be  of  the  fee  or 
of  an  estate  for  life.  The  grantee  does  not  rec- 
ognize, by  the  acceptance  of  such  a  conveyance 
of  an  estate  for  the  life  of  another,  the  posses- 
sion of  any  greater  estate  in  the  grantor,  or  any 
obligation  to  hold  the  premises  for  him  after 
the  termination  of  the  estate.  So  far  as  be  is  in- 
formed by  such  a  conveyance,  he  takes  the  en- 
tire  interest  of  the  grantor  in  the  pro^rty.  He 
does  him,  therefore,  no  wrong  by  purchasing 
any  adverse  claims  which  may  strengthen  his 
own  title,  or  which  may  give  him  a  title  after 
the  termination  of  the  life  estate.  Covenants 
in  the  instnmient  intended  for  him,  such  as  to 
restore  and  surrender  the  premises  on  the  ter- 
mination of  the  life  estate,  or  recitals  declaring 
the  reversion  to  be  in  the  grantor  or  others, 
would,  of  course,  change  the  relations  of  the  par- 
ties. Obligations  from  such  covenants  or  re- 
citals might  arise  which  would  control  the  ac- 
tion of  thegrantee.  Atlantic  Dock  Go.  v.  Leav- 
itt,  64  N.  ¥.,  85.  Here,  as  already  stated,  there 
is  nothing  of  the  kind.  The  conveyance  is  for 
the  life  oi  Maria  and  no  longer,  and  without 
covenants  or  recitals  as  to  any  further  interests 
of  the  grantors  or  of  others.  Bv  taking  a  deed 
poll  of  this  character  no  obligation  to  the  grant- 
ors could  arise  and,  consequently,  no  estoppel 
precluding  the  grantee,  and  those  claiming  un- 
der him,from  accq>ting  conveyances  from  other 
sources  to  strengthen  Uieir  existing  interests  or 
to  acquire  the  reversion,  and  thus  securing  to 
themselves  the  absolute  fee.  In  Otterhoui  v. 
Shoemaker,  8  Hill,  618,  the  Supreme  Court  of 
Kew  York  held  a  similar  doctrine  as  to  the  re- 
lation between  grantor  and  grantee  in  fee. 
Speaking  by  Judge  Bronson  it  said:  "There  is 
no  estoppel  where  the  occupant  is  not  under  an 
obligation,  express  or  implied,  that  he  will  at 
some  time  or  in  some  event  surrender  the  pos- 
session. Thegrantee  in  fee  is  under  no  such 
obligation.  '&  does  not  receive  the  possession 
under  any  contract,  express  or  implied,  that  ha 
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will  ever  give  it  up.  He  takes  the  land  to  hold 
for  himseu,  and  to  dispose  of  it  at  pleasoie.  He 
owes  no  faith  or  allegiance  to  the  grantor,  and 
he  does  him  no  wrong  when  he  treats  him  as  an 
utter  stranger  to  the  tiQe."  Tliis  language  was 
subsequently  cited  with  approval  by  the  court 
of  appeals  of  the  State  in  the  case  of  Sparrott 
V.  Kingman,  IN.  Y.,  242,  and  there  is  no  rea- 
son why  it  should  not  applv  with  equal  force 
to  a  grantee  of  an  estate  for  life  as  to  a  grantee 
in  fee.  There  is  nothing  in  the  nature  o^  the 
estate  which  necessarily  implies  that  the  grant- 
or is  the  owner  of  the  reveraion.  llie  absentee 
in  the  deed  here  of  any  reference  to  a  reversiOD- 
ary  interest  would  rather  seem  to  negative  such 
ownership.  Be  that  as  it  may,  there  was  no 
implied  obligation  from  any  relation  of  the  pai^ 
ties  to  each  other  which  could  estop  the  grantee 
of  the  life  estate  or  persons  claiming  under  him 
from  denying  the  title  of  his  grantors  to  any 
greater  estate  than  the  one  conveyed,  or  from 
acquiring  title  to  the  reversion  frcHn  other 
sources. 

We  have  considered  in  this  opinion  that  Bed- 
fern  took  possession  of  the  premises  in  contro- 
versy under  the  deed  to  him  of  the  life  estate, 
because  on  the  argument  that  fact  was  assumed 
as  established;  but  there  is  no  direct  evidence  on 
the  point  in  the  record. 

Judgment  ajprmed. 
Truec»py.    Test: 

James  H.  McKeim«r,  Clerk,  Siq>.  Oomt,  V.  8. 


MARY  R  8TEEVER,  Appt, 

t>. 
JAMES  N.  RICKMAN. 

Question  of  fact.  Decree  affirmed  without  dis- 
cussion of  the  evidence. 

[No.  67.] 
Argved  Dec.  4,  B,  1883.    Decided  Dee.  n,  1SS3. 

APPEALfrom  the  Circuit  Court  of  the  United 
States  for  the  District  of  Eentuc^. 
jr«s*r«.  WilUaaa  Stone  Abert.  WM  Burn- 
er and  Sterling  B.  Tony,  for  appellant. 
l£r,  W.  O.  Dodd,  for  appeUee. 

Mr.  OhitfJiuMu  Waits  delivered  the  opin- 
ion of  tiie  court: 

If  all  that  is  charged  in  this  MD  were  true, 
there  could  be  no  doubt  of  the  right  of  tiie  ap- 
pellant to  the  relief  she  asks,  as  well  <m  account 
of  the  actual  as  constructive  fraud  of  the  u>> 
pellee.  But  the  answer,  which  is  under  oath, 
is  as  emphatic  and  direct  in  its  denials  as  the 
bill  is  in  its  charges.  There  is  no  disputed  ques- 
tion of  law.  The  only  controversy  is  as  to  the 
facts.  The  testimony  is  voltuninous,  and  it 
would  serve  no  useful  ptupoee  to  diacuas  it  in 
anopinion.  Bit  tuffiaent to  lofi  thai  wean eii- 
tireiy  tati^ied  m(h  the  eonehmon  rtaehei  jy  fib* 
Circuit  Court. 

Decree  nfflrmed. 

True  oopy.    Test: 

James  H.  McKenner.  OiA,  Sup.  Ooort,  v.  8. 
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ARTHUR  W.  SWEENEY,  Appt., 

«. 

UNITED  STATES. 

(Bee  &  a,  Beporter*!  ed.,  as-4B0.) 

Condition  prteedent  in  eontraet. 

'  Where  a  oontnustvlth  the  Fnlted  States  reqnlies 
a  oerUflcate  bjr  an  officer  or  agent  of  tbe  Govern- 
ment that  the  work  agreed  to  oe  done  la  done  in  all 
reepeots  as  contraoted  for,  such  oertiflcate  to  a  con- 
dition precedent  to  a  recovery,  anleas  it  to  shown  to 
have  been  refused  tiiroush  fraud,  such  gross  mis- 
take as  wonid  imply  had  faith,  or  failure  to  ezer- 
ctoe  an  honest  Judj^ent^ 

[No.  109.] 
Submitted  Nov.  IS,  188S.  Decided  Dee.  17,  JS8S. 

APPEAL  from  the  Court  of  Claims. 
The  claimant  contracted  to  construct  s 
brick  widl,  at  the  National  Militarv  Cemetery 
at  Fort  Harrison,  Va.,  for  the  defendant,  ac- 
cording to  plans  and  specifications.  It  was 
agreed  that,  irom  time  to  time  and  when  com- 
pleted, the  wall  should  be  inspected  bj  an  ofS- 
cer  of  the  army,  or  by  a  civil  ennneer,  or  other 
agent  to  be  designated  by  tbe  United  States, 
and  that^it  should  be  received  and  become  the 
property  of  the  United  States  after  such  officer 
or  civil  en^eer  or  other  agent  should  certify 
that  it  was  m  all  respects  as  contracted  for. 

The  Oovemment  agreed,  in  consideration  of 
tbe  faithful  performance  of  that  and  other  stip- 
ulations, to  pay  the  claimant  a  fixed  price  per 
linear  foot  for  Uie  wall.  It  was  also  agreed  Out, 
npon  inspection  and  report: of  materials  fur- 
nished and  work  done  during  the  performance 
of  the  contract,  payments  In  part  might  be 
made,  not  to  exceed  80  per  cent  of  the  estimated 
value  of  the  material  and  work  actually  fur- 
nished. 

Not  long  after  the  contract  was  concluded 
the  claimant  invited  the  defendant  to  inspect  a 
kiln  of  bricks  made  to  be  used  in  the  wall.  The 
defendant  sent  a  civil  engineer  to  Inspect  it,and 
the  bricks  were  rejected.  From  time  to  time 
tbe  invitations  to  inject  material  were  repeated, 
both  with  reference  to  bricks  and  with  refer- 
ence to  gate  posts  intended  for  the  waU,  The 
inspector  condemned  all  the  bricks  oSetei,  and 
also  the  proposed  gate  posts. 

The  claimant,  with  full  knowledge  of  these 
dedsipns,  constructed  the  wall,  using  Ihe  con- 
demned bricks  and  the  condemned  gate  posts. 
The  civfl  engineer  refused  to  certify  that  the 
-work  was  such  as  was  required  by  the  contract, 
but  certified  to  the  contrary.  The  defendant 
thereupon  took  down  the  wall  and  gate  i)osts 
which  had  been  put  up  by  the  claimant  and 
constructed  a  new  waU  of  other  materials  in  its 
place. 

The  claimant  then  filed  his  petition  in  the 
court  below  to  recover  |4,378.44  and  interest, 
alleged  to  be  due  him  on  account  of  tbe  work 
done  in  execution  of  his  contract. 

The  court  below  having  found  for  the  de- 
fendant, the  claimant  appealed  to  this  court 

Meun.  T.  W.  Bartlejr  and  Jf!  i.  Southard, 
far  appellant 

Jfr.  wn.  A.  Haory,  Atit.  Atty-Oen.,  for 
appellee. 

Mr.  CA<^</tM<i««Walte  delivered  the  opin- 
ion of  the  court: 


This  judgment  is  afitoned  on  the  authority 
of  Kihtberg  v.  U.  8.,  97  U.  8.,  898  [XXIV., 
1106].  It  was  provided  in  the  contract  that  pay- 
ment for  the  wall  was  not  to  be  made  until  some 
officer  of  the  army,  civil  engineer,  or  other 
agent,  to  be  designated  by  the  United  States, 
had  certified,  after  inspection^  that  it  was  in  all 
respects  as  contracted  for.  The  officer  of  the 
army,  designated  under  this  authority,  express- 
ly refused  to  give  the  necessary  certificate,  on 
the  ground  uat  neither  the  material  nor  the 
workmanship  were  such  as  the  contract  re- 
quired. The  court  below  found  that  there  was 
neither  fraud,  nor  such  gross  mistake  as  would 
necessarily  imply  bad  faith,  nor  any  failure  to 
exercise  an  honest  Judgment  on  the  part  of  the 
officer  in  making  his  inspections.  The  appel- 
lant was  notified  of  the  defective  character  of 
the  material  and  that  it  would  not  be  accepted, 
before  he  put  it  into  the  wall;  and  after  he  had 
completed  his  work,  the  wall  which  he  con- 
structed was  taken  down  by  order  of  the  Quar- 
termaster-Oeneral,  and  a  new  one  made  of  oth- 
er material  built  in  its  place. 

Jwlgment  affrmed. 
Troeoopy.    Test: 

James  H.  MoKenney,  Clerk,  Sup.  Court,  U.  S. 

Clted-lUtT.S.,6S0. 


BOARD  OF  COUNTY  COMMISSIONERS 
OF  THE  COUNTY  OFCHEROKEE,Statb 
OF  Kabbab,  P^.  in  Err., 
e. 
WILLIAM  0.  WILSON. 

(See  &  a,  Beporter^  ed.,  n-W.) 

Levy  of  taaettnEantcu—queitionin  error. 

1.  Under  the  statutes  of  Kansas,  it  to  the  duty  of 
boards  of  county  commissioners,  when  thei«  is  no 
trustee  of  the  township  or  when  he  falls  to  act,  to 
levy  all  taxes  requiredto  meet  the  liabilities  of  the 
township  not  otherwise  provided  for  by  law. 

t.  Whereaboordofooun^oommissionenln  Kan- 
sas alone  bring  writ  of  error  on  a  numdamM  le- 
quiringr  Uiem,  with  the  dlerk  and  treasurer  of  the 
county,  to  levy,  oolleot  and  pay  over  atax,  they  can- 
not oomplaln  for  tbe  derk  and  treasurer,  because 
the  boora  must  levy  the  tax  before  the  other  offl- 
ceis,  whose  duties  are  purely  ministerial,  can  act 

pfo.  918.] 
Submitted  Dee.  5, 1883.    Decided  Dee.  17, 188S. 

F  ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 
The  history  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mettre.  Wallace  Pratt  and  Oharte*  "W. 
Blair,  for  plaintiffs  in  error. 

Mesin.  dames  S.  Botaford,  MareutT.  0. 
William*  and  Joieph  Shippen,  for  defendant  in 
error. 

Mr.  OMrfJiuHee  Waite  delivered  the  opin- 
ion of  the  court: 

On  the  11th  of  June,  1881,  William  0.  Wil- 
son, the  defendant  in  error,  recovered  a  Judg- 
ment in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Eansas.agalnst  the  Township 
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Nora.— Hondamus  to  compel  e(ty,  town  or  eountv 
to  leoi/toz  to  pay  bondf  or  interest  on  bonds.  Seenots 
to  The  Mayor  v.  U.  8.,  78  C.  8..  XIX.,  70*. 
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of  Salanianca.Cherokee  County,  for  |48,(Ki0.81. 
At  that  time  the  office  of  trustee  of  the  town- 
ship was  vacant  and  it  has  not  been  filled  since. 
On  the  24th  of  JuW,  1882,  Wilson  sued  out  of 
the  same  court  an  altematiTe  writ  of  mandamui, 
returnable  on  the  9th  of  October,  1882,  requir- 
ing the  Board  of  County  Commissioaers  of  the 
County  "  To  forthwith  levy  upon  the  taxable 
property  •  •  •  in  said  township  •  •  • 
a  tax  sufficient  in  amount  for  the  payment  of 
the  jud^ent  •  •  •  and  cause  the  same  to 
be  certified  to  the  county  clerk  of  said  county;" 
and  requiring  the  clerk  of  the  county  "  To  ex- 
tend said  tax  forthwith  on  the  tax  books  of  said 
county  and  deliver  the  same  with  said  tax  so 
levied  and  extended  thereon  to  the  county  Treas- 
urer of  said  county,"  and  the  county  Treasurer 
forthwith,  after  the  tax  books  shall  have  been 
delivered  to  him  by  the  clerk,  "  To  proceed  to 
collect  said  taxes  and  pay  tlie  same)  when  so 
collected,  tosaid  William  C.  Wilson  in  payment 
of  said  Judgment,  interest  and  costs,"  or  show 
cause  tniy  they  had  not  so  done.  This  writ  was 
served  on  the  individual  members  of  the  Board 
of  County  Commissioners,  and  on  the  clerk  and 
Treasurer  of  the  county,  on  the  26th  of  July. 
On  the  27th  of  November,  1882,  the  respond- 
ents filed  a  motion  to  quash  the  writ,  and  on 
this  motion,  raised  two  questions,  to  wit: 

1.  Whether  the  writ  was  not  sued  out  prema- 
turely; and 

2.  Whether,  under  the  statutes  of  Kansas, 
the  County  Commissioners  could  legally  do 
that  which  the  writ  sought  to  coerce  them  into 
doinc. 

Before  this  motion  was  disposed  of,  the  in- 
dividual members  of  the  Boara  of  County  Com- 
missioners filed  an  answer  and,  after  the  testi- 
mony was  closed,  Wilson  moved  foraperemp- 
torv  writ.  Upon  the  hearing  of  this  motion 
and  the  motion  to  quash,  the  Judges  holding 
the  court  were  divided  in  opinion  on  the  follow- 
ing questicms: 

1.  Whether  said  motions  respectively  should 
be  sustained  or  overruled. 

2.  Whether  it  is  the  legal  dutr  of  the  Board 
of  County  Commissioners  of  Cherokee,  under 
the  statutes  of  the  State  of  Kansas,  to  levy  the 
tax  as  commanded  by  the  alternative  writ  of 
mandamu*  herein,  for  the  payment  of  thejudg- 
ment  of  the  relator  against  Salamanca  Town- 
ship, in  said  county,  based  upon  interest  cou- 
pons detached  from  bonds  issued  bv  said  tovm- 
sbip  to  pay  shares  of  capital  stock  m  a  railroad 
companv,  which  bonds  were  voted  under  the 
Act  of  the  General  Assembly  of  the  State  of 
Kansas,  entitled:  "An  Act  to  Enable  Municipal 
Townships  to  Subscribe  for  Stock  in  Any  Rail- 
road and  to  Provide  Payment  of  the  Same,"  ap- 
proved Februarv  26, 1870,  and  Issued  Septem- 
ber 1,  1872,  uncler  the  Act  of  said  General  As- 
sembly, entitled  "An  Act  to  Authorize  Coun- 
ties, Incorporated  Cities  and  Municipal  Town- 
ships to  Issue  Bonds  for  the  Purpose  of  Build- 
ing Bridges,  Aiding  in  the  Construction  of  Rail- 
roads, Wiiter-Powers  or  Other  Works  of  Inter- 
nal Improvement,  and  Providingf or  the  Reg- 
istration of  Such  Bonds,  and  the  Repeal  of  All 
Laws  in  Conflict  Therewith,"  approved  March 
2,  1872. 

The  Circuit  Judge  was  of  opinion  that  the 
motion  to  quash  should  be  overruled,  and  that 
for  the  peremptory  writ  granted,    A  Judgment 
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taxes  are  levied,  to  levy  and  cause  to  be  collected 
a  suffldent  tax  to  pay  the  interest  on  all  such 
bonds  as  the  same  snail  become  due,  and  also 
for  the  purpose  of  creating  a  sinkioe  fond  for 
the  flnal  redemption  of  such  bonds. 

"  Sec.  18.  It  will  be  the  duty  of  the  Board  of 
County  Ciommissioners  of  any  county  in  which 
railroad  bonds  shall  be  issuea  under  the  proTis- 
ions  of  this  Act,  annually.at  the  time  when  other 
taxes  are  levied,  to  levy  and  cause  to  be  collected, 
as  other  taxes  are  levied  and  collected,  a  suffi- 
cient tax  to  pay  the  interest  on  all  bonds  issued 
for  railroad  purposes  by  such  county,  or  any 
township  therein,  as  the  same  falls  due,  and  also 
for  the  purpose  of  creating  a  sinking  fund  for 
the  final  reaemption  of  such  bonds. 

These  statutes  were  in  force  when  the  alter- 
native writ  of  mandamus  was  sued  out  in  this 
case.  The  Judgment  against  the  township  was 
rendered  on  the  11th  of  June,  1881.  It,  there- 
fore, became  the  duty  of  the  proper  oificers  to 
levy  the  tax  at  the  time  fixed  by  law  for  that 
purpose  In  the  year  1831.  No  such  levy  was 
made  and,  consequently,  all  officers  whose 
duty  it  was  to  make  the  levy  were  in  default 
when  the  alternative  writ  was  sued  out  in  1882. 
It  follows  that  the  writ  was  not  prematurely  is- 
sued if  it  was  the  duty  of  the  Board  of  County 
Commissioners  to  make  tlie  levy  when  there 
was  no  trustee  of  the  township.  The  fact  that 
the  Board  may  not  have  had  actual  notice  of 
the  rendition  of  the  Judgment  until  November, 
1881,  does  not  affect  their  legal  obligation  to 
make  the  levy.  It  may  be  accepted  as  an  ex- 
cuse for  not  performing  that  duty,  but  it  does 
not  relieve  them  from  the  consequences  of  their 
legal  default  . 

The  township  trustee  is,  inlaw,  the  principal 
officer  of  the  township.  It  is  his  duty  to  superin- 
tend all  the  pecuniary  concerns  of  the  township 
and,  with  the  advice  and  concurrence  of  the 
Board  of  County  Commissioners,  to  levy  all 
taxes  required  to  meet  the  liabilities  of  the  t»wn- 
aUp  not  otherwise  provided  for  by  law ;  but,if  he 
faiu  in  this  duty,  the  Board  must,  as  we  think, 
make  the  necessary  levies  for  him.  To  that  ex- 
tent, the  Board  is  charged  with  the  duty  of  car- 
ing for  the  interests  of  the  township.  Such  is 
the  fair  meaning  of  section  Z2  (60w).  Under 
that  section  the  township  trustee  is  required  to 
attend  the  meeting  of  the  Board  in  July  of  each 
year  and  lay  before  them  his  recommendations 
for  taxes  to  be  levied.  As  his  levy  can  only  be 
made  with  the  concurrence  of  the  Board,  there 
must  necessarily  be  an  inquiry  by  the  Board 
into  the  pecuniuy  concerns  of  the  township,  so 
as  to  determine  whether  what  is  recommended 
by  the  trustee  is  enough  or  more  than  enough 
to  meet  its  liabilities  for  the  current  year.  If 
the  trustee  has  omitted  a  tax  for  any  purpose, 
'which  the  law  r^uires  to  be  levied,  it  is  ^e 
clear  duty  of  the  Board  to  make  the  levy  them- 
selves if  the  trustee  will  not.  The  trustee  and 
the  Commissioners  are  made  in  law  a  tribunal 
to  meet  in  July  in  each  year  to  estimate  and 
determine  what  taxes  are  required  in  the  town- 
ship for  the  year.  If  both  the  trustee  and 
Commissioners  are  present  at  the  meeting  and 
agree  as  to  what  should  be  done,  the  trustee 
reports  the  tax  to  the  county  clerk,  but  if  the 
trustee  is  not  present,  or  being  present  does  not 
M^reewith  the  Conunissioners,  the  opinion  of 
tfie  Oommlssioners  prevails,  and  they  may  pro- 
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ceed  without  him.  This  is  the  evident  pur- 
pose of  the  provision  that,  in  failure  of  such 
trustee  and  Commissioners  to  concur,  the  Board 
shall  make  the  levy.  The  tax  to  pay  the 
Judgment  in  this  case  was  one  of  the  taxes  to 
oe  levied  on  the  property  of  the  township  to 
pay  a  township  debt.  It  is  true  that  this  sec- 
tion of  the  law  was  enacted  in  substance  years 
before  the  bonds  involved  in  this  suit  were  is- 
sued, but  unless  it  has  been  in  some  way  super- 
seded by  reason  of  the  special  Acts  connected 
with  the  particular  obligation  of  these  bonds,  it 
governs  tois  case.  So  for  as  we  are  advised,  if 
the  tribunal,consisting  of  the  trustee  and  County 
Commissiouers,  are  relieved  from  their  general 
supervision  of  the  needs  of  the  township  in  the 
way  of  taxation  for  these  tmnds,  it  is  only  to 

Sut  that  duty  on  the  Board  alone.    If  on  the 
loard,  it  was  clearly  their  duty  to  levy  the  tax 
vrithout  the  trustee  at  the  meeting  in  August, 
1881,  because  the  legal  liability  of  the  tow^ip 
had  then  been  judicially  estaluished.    If,  bow- 
ever,  it  was  a  matter  is  respect  to  whidi  the 
I  trustee  should  act  conjointly  with  them,  both 
'  they  and  the  trustee  were  m  default  in  July, 
!  1881.    In  any  view  of  the  case,  the  obUgation 
I  to  levy  the  tax  had  been  imposed  on  the  County 
I  Commissioners  when  the  alternative  writ  was 
i  sued  out,  and  they  have  shown  no  good  cause 
I  why  the  levy  was  not  made. 

The  Board  of  County  Commissioners  have 
alone  brought  this  writ  of  error.  So  faf  as  ap- 
pears the  clerk  and  Treasurer  are  satisfied  wiUi 
what  has  been  done  in  reference  to  them.  The 
Board  are  in  no  condition  to  complain  for  the 
other  officers,  because,  under  the  law,  they  must 
levy  the  tax  before  the  others  can  act  and,  it  the 
levy  is  made,  the  duties  of  the  clerk  and  Treas- 
urer are  purely  ministeriaL  The  whole  pro- 
ceeding depends  on  the  duty  of  the  Board  to 
le^the  tax. 

We  conclude,  therefore,  that  the  motion  to 
(^uash  should  have  been  overruled,  and  the  mo- 
tion for  Judgment  sustained.  The  first  question 
is  answered  accordingly.  The  second  question 
is  answered  in  the  affirmative. 

At  thejttdgment  uku  in  aeeordanee  with  thete 
anneen,  it  ii  affirmed. 
True  copy.  Test: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  V.  8. 

ated-U2  n.  S.,  222, 22S. 


SALAMANCA     TOWNSHIP,     Chbrokkb 

CooKTT,  State  op  EIaksab,  ^ff.  in  Err., 

t. 

WILLIAM  C.  WILSON. 

<8ee  S.  0.,  Beporter'i  ed.,  aE7-eS9.) 

TowntlUp  treasurer,  effect  of  removal. 

Where  the  Constitution  or  laws  of  a  State  do  not 
require  a  township  tieasurer  to  be  a  resident  of  the 
township,  the  removal  of  a  treasurer  from  a  town- 
ship into  an  adjoining  township  does  not  of  itaeU 
vacate  liia  office,  so  as  to  invalidate  the  service  of  a 
Bummoos  upon  him  as  suoh  offloer. 

[No.  919.J 
Submitted  Dec.  S,  1883.    Decided  Dee.  17, 1883. 

r\  ERROR  (certiflc^e  of  division)  to  the  Cir- 
cuit Court  of  the  United  States  for  the  Dis- 
trict of  Kansas. 

lOU 


Digitized  by 


Google 


627-629 


SUFBEME  COUHT  OF  THE  UsiTEI 


This  action  was  brought  in  the  court  below, 
bv  the  defendant  in  error,  to  recover  the  amount 
alleged  to  be  due  him  on  certain  interest  cou- 
pons detached  from  bonds  issued  by  the  defend- 
ant 

The  Judges  holding  the  court  below,  certi- 
fled  a  difference  of  opinion  as  to  the  sufficiency 
of  the  service  of  process  upon  the  defendant. 

The  Circuit  Judge  being  of  opinion  that  the 
service  was  sufficient,  a  motion  to  set  aside 
was  overruled.  Upon  the  defendant  failing  to 
answer,  the  court  rendered  judgment  for  the 
plaintiff  for  $0,448.66, with  costs.  Whereupon, 
the  defendant  suid  out  this  writ  of  error. 

The  facts  of  the  case  are  sufficiently  stated  by 
the  court. 

ir«Mrt.  WalUea  Pnttt  and  Ohartei  W. 
Btair,  for  ^idntifl  in  error. 

Mettrt.  James  S.  Botsfordt  Joseph 
Shfopen  and  Mareu*  T.  C.  WUUam*,  for  do- 
fenoant  in  error. 

Mr.  CA{<f/tM(t<!«Walte  delivered  the  opin- 
ion of  the  court: 

In  this  case  the  Judges  holding  the  drcoit 
court  have  certifled  a  difference  of  opinion  be- 
tween them  upon  the  hearing  of  a  motion  to  set 
aside  the  service  of  summons  on  the  plaintiff  in 
error,  being  the  defendant  below.  The  return 
of  service  m  in  these  words: 

"  Received  the  within  writ,  September  the 
13th,  1882.  I  served  the  within  summons  on 
said  Townshh)  of  Salamanca,  Cherokee  Coun- 
ty, State  of  Knnsas,  by  delivering  a  true  and 
corttfled  copy  thereof  to  Joseph  A.  Jones,  the 
last  elected  and  qualified  Treasurer  of  said  Sal- 
amanca Township,  in  the  County  of  Cherokee, 
State  and  District  of  Kansas;  and  I  made  dill- 
^nt  search  and  inquiry  lor,  but  could  not  find, 
in  the  Township  of  SHlamanca,  or  County  of 
Cherokee,  State  and  Dist.  of  Kansas,  the  last 
elected  and  qualified  trustee  or  clerk  of  said 
within  defendant,  Township  of  Salamanca. 

All  done  this  18th  day  of  September,  A.  D. 


B.  F.  Simpson, 

U.  8.  it.,  DUt.  of  Kan*a». 
By  J.  H.  Smith,  Deputy." 

The  controlling  question  certified  is  as  fol- 
lows: 

"  3.  Whether  service  of  said  summons  upon 
Joseph  A.  Jones,  the  last  elected  and  qualified 
Treasurer  of  said  Township,  after  said  Jones 
had  removed  out  of  said  Township  and  across 
the  line  into  the  adjoining  Township  of  Craw- 
ford, in  said  County  of  Cherokee,  was  good 
and  sufficient  service  of  said  summons." 

It  is  not  denied  that  the  service  was  good  if 
Jones  was,  in  law,  the  Treasurer  of  the  Town- 
ship when  served.  By  the  Constitution  of  Kan- 
sas, article  9,  section  4,  township  officers,  ex- 
cept justices  of  the  peace,  hold  their  offices  one 
year  from  the  Monday  next  succeeding  their 
election,  and  until  their  successors  ore  qualified. 
Jones  was,  therefore,  presumptively  m  office 
when  served,  unless  his  removal  across  the  line 
into  Crawford  Township  of  itself  created  a  va- 
cancy. Bortonx.Buek,fiKcta.,W^;S]ieiti]iart 
Y.  suae,  14  Kan.,  818;  ITuMard  v.  Crawford,  19 
Kan.,  607. 

There  is  nothing  in  the  Constitution  or  laws 
of  Kansas  which  requires  a  township  treasurer 
to  be  a  resident  of  or  voter  in  the  township 
1066 
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Ex  Pabtb:  Is  thb  MAtntB  ov  Botbb. 


Mr.  Robert  Rae,  for  petitioner. 
Jfr.  O.  E.  Kremer,  eonHra. 


Jtr.  Juttie«  Blatehford  delivexed  the  opin- 
ion of  the  court: 

The  owners  of  the  canal-boat  Brilliant  and  her 
cargo  flled  a  Ubel  in  admiralty,  in  the  District 
Court  of  the  United  States  for  the  Northern  Dis- 
trict of  lUinois,  against  the  steam  canal-boat  B 
and  C,  in  a  case  of  collision.  The  libel  alleges 
that  The  Brilliant  is  a  vessel  of  more  than  twen- 
ty tons  burden,  and  was  employed,  at  the  time 
of  die  collision,  in  the  bosiness  of  commerce 
and  nayieation  between  ports  and  places  in  dif- 
ferent States  and  Territories  of  the  United 
States,  upon  the  lakes  and  navigable  waters  con- 
necting uid  lakes;  that  The  B  and  C  isa  vessel 
of  more  Uian  twen^  tons  burden,  and  was,  at 
the  time  of  the  collision,  enrolled  and  licensed 
for  the  ooastmg  trade,  and  employed  in  the  busi- 
ness of  commerce  and  navigation  between  ports 
and  places  in  different  States  and  Territonesof 
the  United  States,  upon  the  lakes  and  navigable 
waters  of  the  United  States;  that,  in  August, 
1883,  The  Brilliant,  while  bound  from  Morris, 
nUnois,  to  Chicago,  UUnois,  towed,  with  other 
canal-boats,  bv  a  steam  canal-boat,  and  carrying 
the  proper  lights  and  moving  up  the  Illinois  and 
La^e  lUchigan  Canal  about  four  miles  south  of 
the  Chicago  end  of  the  canal,  was,  through  the 
negligence  of  The  B  and  C,  struck  and  simk, 
with  ncr  cargo,  by  The  B  and  C,  which  was 
moving  in  the  opposite  direction,  to  the  damage 
of  the  ubelants  $1,S00.  The  owners  and  claim- 
ants of  The  B  and  0  answered  the  libel,  giving 
their  version  of  the  collision  and  alleging  that 
ft  was  wholly  due  to  the  faulty  navigation  of 
The  Brilliant,  and  that  it  occurred  on  the  Illi- 
nois and  MicJiigan  Canal,  at  aplace  within  the 
body  of  Cook  County,  in  the  State  of  Illinois. 
In  {November,  1888,  the  District  Court  made  an 
interlocutory  decree,  finding  that  both  parties 
were  in  fault,  and  decreeing  ttutt  they  should 
«ach  pav  one  half  of  the  damages  occasioned  by 
the  colUdon,  to  be  thereafter  ascertained  and  as- 
sessed by  the  court 

The  owners  of  The  B  and  C  have  now  pre- 
sented to  this  court  a  petition,  praying  ttiat  a 
writ  of  prohibition  may  issue  to  the  Judge  of 
the  said  District  Court,  prohibiting  him  from 
proceeding  further  in  said  suit.  The  ground  al- 
leged for  the  writ  is  the  want  of  juriMiction  of 
the  District  Court,  as  a  Court  of  Admiralty, 
over  the  waters  where  the  collision  occurred. 

The  Illinois  and  Michigan  Canal  is  an  artifi- 
cial navigable  water  way,  connecting  Lake 
Michigan  and  the  Chica^  River  with  the  Illi- 
nois River  and  the  Mississippi  River.  By  the 
Act  of  Congress  of  March  80,  1822,  ch.  14,  8 
Stst.  at  L.,  659,  the  use  of  certain  public  lands 
of  the  United  States  was  vested  in  the  State  of 
Illinois  forever,  for  a  canal  to  connect  the  Illi- 
noia  River  with  the  southern  bend  of  Lake  Mich- 
igan. The  Act  declared  "  That  the  said  canal, 
'wrhen  completed,  shall  be  and  forever  remain  a 
pnblic  highway,  for  the  use  of  the  €k>vemment 
of  the  United  States,  free  from  any  toU  or  other 
charge  whatever  for  any  property  of  the  United 
States,  or  persons  in  their  service,  passing 
through  the  sanu."  This  declaration  was  re- 
peated in  the  Act  of  March  2, 1827,  ch.  61,  4 
Btat  at  L.,  284,  granting  more  land  to  the  State 
at  Illinois  to  aid  it  in  opening  the  caoal.    We 
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take  judicial  notice  of  the  historical  fact  that  the 
canal,  nln&^-eiz  miles  long,  was  completed  in 
1848,  and  is  sixty  feet  wide  and  six  feet  deep 
and  is  capable  of  being  navigated  by  vessels 
which  a  canal  of  such  size  wm  accommodate, 
and  which  can  thus  pass  from  the  Mississippi 
River  to  Lake  Midiigan  and  carry  on  interstate 
commerce,  although  the  canal  is  wholly  within 
the  territorial  bounds  of  the  State  of  Illinois. 
By  the  Act  of  1822,  if  the  land  granted  thereby 
shall  cease  to  be  used  for  a  canal  suitable  for 
navigation,  the  grant isto  be  void.  Itmay  prop- 
erly be  assumed  that  the  District  Court  found  to 
be  true  the  allegations  of  the  libel,  before  cited, 
88  to  the  character  and  employment  of  the  two 
vessels,  those  allegations  being  put  in  issue  by 
the  answer. 

Within  the  principles  laid  down  by  this  court 
in  the  cases  of  The  Daniel  Ball,  10  Wall.,  5B7 
[77  U.  S.,  XIX.,  999],  and  The  MonttUo,  20 
Waa,  480  [87  U.  S.,  XXH.,  891],  which  ex- 
tended the  salutury  views  of  admiral^  jurisdic- 
tion applied  in  Tm  0«netee  Chief,  12  How.,448, 
The  Mne  v.  Trmxrr,  4  Wall.,  N56  [71  U.  8., 
XVra. ,  461],  and  The  Eagle,  8  WalL ,  16  [76  U. 
8.,  XIX,  885],  we  have  no  doubt  of  the  Juris- 
diction of  the  District  Court  in  this  case.  Navi- 
gable water  situated  as  this  canal  is,  used  for  the 
purposes  for  which  it  is  used,  a  highw^  for 
commerce  between  ports  and  places  m  different 
States,  curled  on  by  vessels  such  as  those  in 
question  here,  ia  public  water  of  the  United 
States,  and  within  the  le^timate  scope  of  the 
admiralty  jurisdiction  conferred  by  the  Consti- 
tution and  statutes  of  the  United  States,  even 
tbioagh  the  canal  is  wholly  artificial,  and  is  whol- 
ly within  the  body  of  a  State,  and  subject  to  its 
ownership  and  control;  and  it  makes  no  differ- 
ence as  to  the  jurisdiction  of  the  District  Court 
that  one  or  tiie  other  of  the  vessels,  was  at  the 
time  of  the  collision  on  a  voyage  from  one  place 
in  the  State  of  Illinois  to  anotner  place  in  that 
State.  The  Belfast,  7  Wall.,  624  [74U.S.,XnL, 
2661.  Many  of  the  embarrassments  connected 
with  the  question  of  the  extent  of  the  iuriadic- 
tion  of  the  admiralty  disappeared  when  this 
court  held,  in  the  case  of  The  Eagle,  ubi  tupra, 
that  all  of  the  provisions  of  section  9  of  the  Ju- 
diciary Act  of  September  24,  1789,  ch.  20,  1 
Stat,  at  L.,  77,  which  conferred  admiralty  and 
maritime  jurisdiction  upon  the  district  coorts 
were  inoperative,  except  the  simple  clause  giv- 
ing to  them  exdnsive  original  cognizance  of  aQ 
civil  causes  of  admiralty  and  maritime  jurisdic- 
tion. That  decision  is  carried  out  by  the  enact- 
ment in  section  668  of  the  Revised  Statutes,  sub- 
division 8,  that  the  district  courts  shall  have  ju- 
risdiction of  all  civQ  causes  of  admiraltv  and 
maritime  jurisdiction,  thus  leaving  out  the  in- 
operative provisions. 

This  case  does  not  raise  the  question  whether 
the  admiralty  jurisdiction  of  the  District  Court 
extends  to  waters  wholly  within  the  body  of  a 
State  and  from  which  vessels  cannot  so  pass  as 
to  carry  on  commerce  between  places  in  such 
State  and  places  in  another  State  or  in  a  foreign 
country;  and  no  opinion  is  intended  to  be  in- 
timated  as  to  jurisdiction  in  such  a  case. 
The  prayer £f  the  petition  i»  denied. 

True  copy.   Ofest: 

James  H.  UoKenner,  Clerk,  Sup.  Court,  U.  8. 
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JACOB  ESTEY  bt  al.,  AppU., 

e. 

RILEY  BTJRDBTT. 

(Bee  S.  C,  Reporter's  ed^  88S-MI).) 

Patent  for  improwmsnt  in  orgam—eonttnusUon 
of. 

•L  Claim  1  of  letters  patent  No.  SnMIiKnmtedFBb- 
nurr  XS,  1808,  to  RUev  Burdett,  aa  Inventor,  for  IT 
years  from  Auipist  2i,  18B8,  for  on  improvement  In 
reed  otvans,  namely :  "The  arrangement,  In  a  reed 
miuteal  instrument,  of  the  reed  board  A,  havlns 
the  diapason  set  a  and  its  ootaveaet  band  the  addt 
tlonal  set  L,  extending:  from  about  at  tenor  F 
upward  through  the  scale,  substantially  as  and  to 
the  effect  set  forth,  "  defined  and  oonstrued. 

2.  Areedboard  with  two  seta  of  reeds  and  a  third 
mirtlal  set  was  made  and  put  into  an  organ  by  one 
Dayton,  prior  to  the  invention  of  Bordett  and,  suoh 
oraan  betng  put  In  evidence,  it  was  held  that  the 
alleged  intmiging  organs  contained  nothing  which, 
so  far  assald  claim  1  was  ooncemed,  was  not  found 
In  suoh  prior  orjnn. 

IL  As  to  dalmXnamely:  "The  reed  board  A,  and 
finmdatton  board  O,  constmotedwlththeoontcaot- 
ed  valve  openings  D  F  F,  and  the  reeds  arranged  in 
lelatlra  thereto,  allin  the  manner  described," It  was 
held  tbat,  in  view  of  the  state  of  the  art,  there  was 
no  Invention  In  making  the  length  and  size  of  the 
valve  opening  greater  or  less  in  a  reed  board  of  a 
given  width,  or  where  the  reed  board  was  made 
wider  or  narrower,  or  had  more  or  less  sets  of  reeds 
in  it,  eitherfull  or  partial;  and  that  the  vibrating 
ends  of  the  lowest  and  longest  reeds  in  such  prior 
organ  were  aa  near  together  as  they  were  in  the 
reed  boards  of  the  alleged  infringing  organs. 

4.  On  these  views,  a  decree  was  entered  in  favor  of 
the  defendants. 

[No.  85.] 

ArgutdNft.  il,  iS,  gS,  1S8S.    Decided  Jan.  7, 

1884, 

APPEAL  from  the  Circuit  Court  of  tbeUoited 
States  for  the  District  of  Vermont. 
The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Mettrt.  Edward  N.DiekersoD  andWm. 
K.  Evarta,  for  appellants. 

Meitn.  Oeorse  Hardlner>  E.  J.  Phelps 
and  Kittredge  Hatkins,  for  appellee. 

Mr.  JiuKee  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  in  equity  brought  for  the  in- 
fringement of  letters  patent  No.  87241,  granted 
FebnuiySS,  1869,  to  Riley  Burdett,  the  plaint- 
iff, for  17  years  from  August  24,  1868,  for  an 
improvement  in  reed  organs.  The  specification 
of  the  {wtent  is  in  these  words:  "Figure  1  is  a 
penpective  view  of  one  of  my  reed  celeste  or- 
gans. Figure  2  is  a  diagram  plan,  showing  the 
relatiTe  arrangement  of  the  reeds.  Figure  8  is 
a  vertical  transverse  section  of  my  teed  board, 
etc.  This  invention  consists:  first.  In  the  ar- 
rangement of  the  reed  board;  second,  in  a  meth- 
od of  tuning,  by  which  a  peculiar  quality  of 
tone  is  producea  and  by  which  the  power  of 
the  instrument  is  greatly  increased  without  an 
increased  resistance  in  Uie  action  and  without 
an  increase  of  power  being  necessary  to  operate 
the  bellows.  The  advantages  gained  by  my 
peculiar  arrangement  are,  a  greatly  increased 
power  and  variety  of  tone.  This  is  effected  by 
the  use  of  an  additional  set  of  reeds  commenc- 
ing at  tenor  F,  or  thereabouts,  and  running 
upward  through  the  scale  of  the  instrument, 
.and  tuning  the  same  in  the  peculiar  manner 
hereinafter  described.  No  other  reed  musical 
instrument  containing  the  same  number   of 
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reeds,  so  far  as  I  knew,  has  ever  possessed  so 
great  a  variety  or  pleasing  quality  of  tone,  while 
simplicity  of  construction,  compactness  of  form 
and  ease  of  operation  are  other  excellencies  of 
this  arrangement  not  found  in  othen.  I  win 
now  describe  particularly  the  construction  of 
that  part  of  my  instrument  which  forms  the 
subject  of  this  patent.  The  case,  beUows,  ped- 
als, etc.,  may  be,  in  general  construction  and 
arrangement,  like  those  in  common  use  and, 
thereTore,  no  special  description  is  required. 
The  foundation  of  the  reed  board  is  also  con- 
structed in  the  usual  manner,  but  the  reed  board 
proper,  in  itself,  differs  from  the  ordinary  reed 
board  in  the  following  particulars,n<.;  the  main 
board  A  contains  two  sets  of  reeds  miming 
through  the  entire  scale,  the  back  set  of  vrtii(£ 
is  marked  a  and  is  tuned  as  a  unison  or  diiqMr 
son,  while  the  front  or  octave  set,  marked  h,  is 
turned  an  octave  above  the  diapason.  In  the 
arrangement  of  these  reeds,  it  ■wiil  be  seen  that 
tiie  lowest  and  longest  reeds  in  the  diapason  and 
the  octave  sets  are  placed  with  their  vibrating 
ends  as  near  together  as  they  can  be,  with  room 
only  for  the  tracker  pin  which  commonicates 
the  motion  of  the  key  to  the  valve  beneath  the 
reeds.  But,  as  the  reeds  continually  shorten  u 
they  advance  upward  in  the  scale,  Uiere  is  nec^ 
essarily  a  vacant  space  left  between  the  diapa- 
son set  a  and  the  octave  set  i,  which  constaatlT 
enlarges  itself  and  has  heretofore  been  regarded 
as  useless.  Within  this  space,  oommencing  on 
tenor  F  and  running  upward  throivh  the  sotle, 
I  have  introduced  a  third  set  of  ree£,  L,  whi<A 
forms  the  distinguishing  feature  of  this  instra- 
ment.  These  are  placed  in  the  reed  board  over 
the  octave  set  b,  and  run  obliquely  to  the  founda- 
tion board  O,  as  shown  in  lagure  8,  the  vibrat- 
ing ends  resting  on  the  same  base  as  the  other 
sets  of  reeds,  a  and  i.  These  reeds  are  of  the 
same  size  as  the  corresponding  ones  in  the  dia- 
pason a,  and  are  tuned  either  a  trifle  above  or 
below  the  diapason,  but  only  sufflcieotly  so  to 
produce  a  slightly  waving  and  undulating  onaii- 
ty  or  effect,  without  producing  amr  disoora.  A 
few  trials  will  enable  anv  tuner  of  reed  imlra- 
ments  to  tune  these  reeoa  so  as  to  leaHa  Hm 
best  effect.    This  method  of  tuning  wfll,  whaa 
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this  set  of  reeds,  which  I  have  named  the  Har- 
monic Celeste,  te  drawn  and  used  in  connection 
with  the  diapason,  produce  a  mo6l  wonderfully 
plMsing  andcaptiyating  effect,  while  the  power 
and  beauty  of  both  sets  of  reeds  are  greatlr 
augmented  and  enriched,  in  a  manner  which 
cannot  be  realized  without  being  heard.  Figure 
2  shows  a  top  yiew  of  the  leed  board  proper, 
wherein  the  location  of  the  reeds  is  shown  with 
reference  to  the  divergence  of  the  reeds  of  the 
diapason  set  a  and  the  octave  set  b,  and  also 
the  space  afforded  for  the  introduction  of  the 
third  set,  L.  Figure  8  exhibits  a  transverse  sec- 
tion of  my  reed  and  foundation  board,  showing 
the  arrangement  of  my  reeds  and  the  valve  con- 
nections. In  this  figure,  A  is  the  reed  board, 
O  is  the  foimdation  hoard,  D  is  the  valve  open- 
ing, £  is  the  valve,  and  FF  are  the  throats 
over  which  the  reeds  are  located  and  placed. 
The  valve  £  is  retained  in  its  proper  place  by 
the  pins  ««  and  sprine  H,  and  is  operated  by 
the  tracker  pin  I,  which  rests  upon  its  upper 
surface,  and  passes  upwards  through  the  reed 
board  to  the  under  surface  of  the  key  N.  The 
swell  boards  J  and  K  and  stop  dampers  B  and 
M  are  raised,  whenever  desireo,  by  the  knee  stop 
C,  Fig.  1,  or  by  a  hand  draw  stop,  or  by  some 
oibet  convenient  device.  Another  Important 
advantage  arising  from  the  introduction  of  the 
harmonic  celeste  is,  that  a  greater  power  and 
varietjr  are  attained  than  can  be  by  the  use  of 
any  of  the  octave  coupling  arrangements  now  in 
use.  These,  while  they  augment  the  power,  by 
drawing  down  octaves  to  the  keys  actually 
played,  are  objectionable,  inasmuch  as  they 
offer  more  than  double  the  resistance  to  the  key, 
and  are  thus  often  exceedingly  imdesirable.  In 
my  instrument,no  such  objection  can  ever  arise, 
as  the  pressure  upon  the  keys  is  always  the 
same,  whether  one  or  all  the  sets  of  reeds  are 
used.  This  is  of  prime  importance  to  the  per- 
former, as  the  required  exertion  becomes  in- 
voluntary and  not  a  matter  of  odculation,  and 
thus  the  mind  is  not  distracted  from  the  proper 
feeling  and  expression  of  the  music  performed." 
The  claims  of  the  patent  are  as  follows:  "1.  The 
arrangement,  in  a  reed  musical  instrument,  of 
the  reed  board  A,  having  the  diapason  set  a  and 
its  octave  set  b  and  the  additional  set  L,  extend- 
ing from  about  at  tenor  F  upward  through  the 
sc<ue,  substantially  as  and  to  the  effect  set  forth. 
2.  The  reed  board  A  and  foundation  board  O, 
constructed  with  the  contracted  valve  openings 
DFF,  and  the  reeds  arranged  in  relation  thereto, 
all  in  the  manner  descritwd.  8.  The  diapason 
a  and  its  octave  or  principal,  b,  arranged  over 
the  same  valve  opening,  as  described,  so  that 
the  octave  unison  may  oe  produced,  when  de- 
sired, without  the  use  of  coupler,  and  without 
any  additional  pressure  upon  the  keys.  4.  In 
connection  with  the  reed  board  A,  having  the 
sets  a,  b  and  L,  as  described,  the  independent 
dampers  B  and  M,  as-set  forth." 

The  circuit  court  made  an  interlocutory  de- 
cree declaring  the  patent  to  be  vtdid  so  far  as 
claims  1  and  2  are  concerned  ;  that  those  two 
claims  had  been  infringed;  that  the  plaintiff  was 
not  the  original  and  first  inventor  of  what  is  set 
forth  in  claim  4  and  did  not,  before  ibe  com- 
mencement of  this  suit,  file  a  disclaimer  of  what 
is  claimed  in  claim  4  and  had  not  unreasonably 
neglected  to  file  such  disclaimer,  and  had  pre- 
sented evidence  of  his  having  filed  such  dis- 
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claimer ;  that  no  evidence  had  been  offered  to 
show  any  infringement  of  claim  8  and  that  the 
plaintiff  was  entitled  to  recover  profits  and  dam- 
ages because  of  such  infringement  A  reference 
to  a  master  to  ascertain  the  same  was  ordered, 
and  a  perpetual  injunction  was  awarded  as  to 
claims  1  and  8.  On  the  report  of  the  master  a 
final  decree  was  made  for  the  plaintiff,  for 
$181,011.79,  without  costs  to  either  party.  The 
decirions  of  the  circuit  court  in  the  case  are  re- 
ported in  15  Blatchf.  (0.  C),  849,  16  Id.,  105, 
and  19  Id.,  1.    The  defendants  have  appealed. 

An  examination  of  the  text  of  the  specifica- 
tion shows  that  the  inventor  purposed  to  cover 
by  his  patent  two  things:  1,  a  new  arrangement 
01  the  reed  board;  3,  a  new  method  of  tuning. 
In  the  application  for  the  patent,  claim  1  read 
as  it  does  now,  while  dauns  2,  8  and  4  had 
specific  reference  to  the  method  of  tuning  de- 
scribed. ThePatent-Offlcerejectedalltheclaims. 
The  plaintiff  then  amended  two  of  the  claims 
relative  to  tuning,  still  retaining  the  tuning  feat- 
ure in  them,  and  added  the  claims  which  are 
now  claims  2,  8  and  4.  The  office  then  rejected 
all  seven  of  the  claims.  On  appeal  to  the  ex- 
aminers in  chief,  the  decision  rejecting  the  three 
tuning  claims  was  affirmed,  and  that  rejecting 
the  other  four  claims  was  reversed,  and  the  pa- 
tent was  issued  accordingly.  There  is  nothing 
in  claims  1  and  2,  as  granted,  which  has  any 
reference  to  any  new  method  of  tuning,  unless 
it  is  to  be  intended,  in  accordance  with  the  de- 
scription, that  the  partial  set  is  to  be  capable  of 
being  tuned  a  trifle  above  or  below  the  diapason 
set.  Except,  perhaps,  to  that  extent,  all  there 
is  in  tiie  d^rfptive  part  of  the  specification  in 
relation  to  a  new  method  of  tuning  may  be  dis- 
missed from  consideration,  as  it  was  Introduced 
to  lay  a  foundation  for  the  original  claims  2,  8 
and  4,  in  reference  to  such  new  method  of  tun- 
ing. Claims  1  and  2,  as  they  stand,  relate  only 
to  the  arrangement  of  the  reed  board  and  the 
sets  of  reeds,  in  coniunction  with  the  founda- 
tion board  and  the  valve  openings  and  the  valves. 

The  specification  shows  that  the  inventor 
takes  a  reed  board  having  two  sets  of  reeds 
running  through  the  entire  scale,  a  diapason  set 
and  an  octave  or  principal  set,  and  makes  no 
change  in  the  foundation  board,  or  in  the  case; 
bellows,  pedal,  etc  The  reed  board  with  the 
two  sets  was  old.  In  its  structure,  as  shown  in 
Figure  2  of  the  drawings  and  as  described  in  the 
specification,  the  lowest  and  longest  reeds  in  the 
two  sets  are  placed  so  near  together  as  to  leave 
between  them  room  only  for  the  tracker  pin 
which  communicates  motion  from  the  key  to 
the  valve;  but,  as  the  reeds  shorten  continually 
as  the  scale  proceeds  upward,  there  is  a  vacant 
space  between  the  ends  of  the  reeds  in  the  two 
sets,  whibh  space  continually  grows  wider. 
Within  that  space  the  inventorfntroduces  athird 
set  of  reeds,  commencing  at  or  about  tenor  F 
and  running  upward  through  the  scale.  He 
places  this  uird  set  over  the  octave  set,  and  the 
reeds  run  downwardly  in  a  direction  oblique  to 
the  foundation  board,  and  their  vibrating  ends, 
which  are  their  lower  ends,  rest  on  the  same 
baseasthatof  the  other  two  sets  of  reeds.  They 
are  of  the  same  size  as  the  corresponding  reeds 
in  the  diapason  set.  The  point  of  advantage  In 
brin^g  down  the  vibrating  ends  of  the  reeds 
in  the  third  set,  so  that  they  shall  rest  on  the 
same  base  with  the  vibrating  ends  of  the  reeds 

Digitized  by  CjOOQIC 


641-650 


SCFBXMX  CODBT  OF  THE  UxiTEa) 


In  the  other  two  seta,  is  shown  by  the  eyidence 
to  be  the  same  point  of  advantage  which  is  set 
forth  in  the  specification  of  the  prior  patent 
granted  to  the  plaintiff  on  the  9th  of  January, 
1866.  In  that  the  invention  is  stated  to  be  to 
■o  make  the  reed  board  tliat  the  three  or  four 
sets  of  reeds  in  it  shall  be  acted  upon  instantly 
and  simultaneously  by  the  rush  of  air  upon  tlie 
opening  of  the  valve;  and  it  is  set  forth  that  that 
result  u  effected  by  placing  two  sets  of  reeds 
on  the  same  horizontal  plane,  and  placing  the 
other  sets  on  an  inclined  plane,  each  with  its 
base  on  the  same  level  as  the  first  and  second 
sets,  thus  making  the  head  of  each  reed  equi- 
distant from  the  valve  and  making  each  produce 
instantaneous  concerted  sound. 

There  was  introduced  in  evidence  a  reed  or- 
gan, known  as  Exhibit  No.  21,  containing  a 
reed  board  with  two  sets  of  leeds,  and  a  third 
partial  set,  alleged  to  have  been  made  by  one 
Dayton  in  1866,  prior  to  the  plaintiff's  invention. 
There  was  much  testimony  on  the  question  as 
to  whetli^  the  reed  board  and  reeds  in  this  or- 
gan were  made  prior  to  the  plaintiff's  invention, 
m  the  shape  in  which  they  appeared  when  put 
in  evidence.  The  circuit  court  decided  that 
question  in  the  aflirmative,  but,  nevertheless,  it 
held  that  the  arrangement  of  reed  board  and 
reeds  found  in  No.  81  did  not  embrace  the  en- 
tire arrangement  specified  and  claimed  in  claim 
1  of  the  patent,  because,  although  it  hud  a  reed 
board  no  wider  than  was  necessary  for  two  full 
sets  of  reeds,  and  had  an  additional  partial  set 
of  reeds  put  in  on  an  incline,  and  although  the 
reeds  in  that  set  may  have  been  tuned  flat  in 
relation  to  the  diapason  set,  yet  such  reeds  did 
not  rest  on  the  same  base  as  that  of  the  other 
two  sets  of  reeds.  We  concur  with  the  circuit 
court  in  its  conclusion  as  to  the  genuineness  and 
the  date  of  No.  21,  but  are  of  opinion  that  there 
is  nothing  found  in  the  alleged  infringing  or- 
gans which,  so  far  as  claim  1  of  the  pTaintLOTs 
patent  is  concerned,  is  not  found  in  No.  21 .  The 
vibrating  reeds  in  ih«  partial  set  in  the  alleged 
infringing  organs  do  not  rest  on  the  same  base 
as  that  of  the  other  two  sets  of  reeds  and  occupy 
a  position  in  that  respect  no  different,  in  refer- 
ence to  any  requirement  of  the  plaintiff's  patent, 
from  that  occupied  by  the  vibrating  ends  of  the 
partial  set  in  No.  21.  In  all  other  respects  in 
which  the  alleged  infringing  reed  board  and 
teeds  embrace  what  is  covert  by  claim  1  of  the 
plaintiff's  patent,  what  they  contain  is  found  in 
No.  21. 

The  material  point  in  claim  2.  is  the  contrac- 
tion of  the  valve  openings.  The  idea  is  that  the 
valve  openings  and  passages  for  the  two  com- 
plete sets  of  reeds  and  the  intermediate  partial 
set  are  contracted  or  condensed  within  the  same 
space  which  was  usually  occupied  by  the  valve 
openings  and  passages  for  only  two  complete 
sets  of  reeds  in  an  instrument  of  the  usual  prior 
construction;  and  that,  therefore,  no  more  force 
is  required  to  be  applied  to  the  keys  to  open  the 
valves  than  where  only  two  full  sets  of  reeds 
are  used.  The  circuit  court  was  of  opinion  that 
the  valve  openings  in  No.  21  were  not  the  con- 
tracted valve  opoiingB  of  the  plaintiff's  patent, 
because  they  were  as  large  as  the  valve  open- 
ings in  a  reed  board  having  three  full  sets  of 
reeds;  and  that  the  lowest  and  longest  reeds  hi 
No.  21  did  not,  as  in  the  plaintiff's  arrangement, 
have  their  vibrating  ends  as  near  together  as 
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to  haveresultedfrom  the  infringement  of  certain 
le-iasued  letters  patent,  and  for  an  injunction. 

The  court  below  entered  an  interlocutory  de- 
cree, delaring  the  validity  of  the  re-issue  and 
its  infriiagement,  and  awarding  a  perpetual  in- 
junction and  an  accounting.  The  final  decree 
awarded  $1,406.50  as  damages;  whereupon,  the 
def  end^t  appealed  to  this  court. 

The  facts  of  the  case  are  stated  by  the  court. 

Meur*.  Hector  S.  Fenton  and  F.  P.  Ouppy, 
for  appellant. 

Jtfr.  BeaJMBia  F.  Priee.  for  appellee. 

Mr.  JtuUeeBimitehtord  delivered  the  opin- 
ion of  the  court : 

This  is  a  suit  in  equity,  brought  for  the  in- 
fringement of  re-issued  letters  patent  No.  6963, 
granted  to  Lewis  R.  Keizer,  February  29, 1876, 
for  an  improvement  in  apparatus  for  cleaning 
privies,  the  original  patent,  No.  116665,  having 
been  granted,  June  6, 1871,  to  Henry  0.  BuD 
and  ^seph  M.  Lowenstein,  on  the  invention  of 
said  Bull,  and  the  application  for  the  re-issue 
having  been  filed  January  11,  1876.  The  speci- 
fication says  :  "My  invention  consists,  mamly, 
in  a  sink  cleaning  apparatus,  consisting  of  an 
air  pump,  a  de^orizer  and  suitable  tubular 
connections,  in  combination  with  an  independ- 
ent or  movable  receiving  cask,  having  an  hi- 
duction  passage  or  openmg,  and  also  an  air 
passage  for  connecting  with  the  air  pump,  and 
provided  with  stench  and  water  tight  covers  for 
both  passages,  whereby  the  movable  cask  may 
be  located  in  anv  desired  position  with  relation 
to  the  vault,  ana  the  air  pump  and  the  deodor- 
izer properly  located  with  reference  to  the  vault 
and  cask ,  and  also  whereby  the  cask,  when  filled, 
may  be  trundled  on  its  huge  or  end,  after  the 
usuiftl  manner  of  handling  casks  or  barrels.  My 
invention  consists,  further,  in  the  combination, 
with  the  cask,  of  a  flanged  opening,  a  detach- 
able suction  pump  or  funnel  connected  with  the 
flange  of  the  opening,  and  a  check  valve  lo- 
catra  within  the  cask  lor  retaining  the  offensive 
matter  after  passing  through  the  valve.  My  in- 
vention still  further  consists  in  the  combination, 
with  the  air  passage  of  a  night  soil  cask,  of  a 
float  valve,  whereby,  when  the  cask  is  filled 
with  fluid  matteis,  the  valve  will  be  floated  and 
closed,  thereby  indicating  that  the  cask  is  filled, 
and  preventing  the  fiuid  matter  from  entering 
the  conducting  pipe  and  passing  through  the 
air  passage  to  the  air  pump,  which  wouldother- 
wise  be  uable  to  have  its  vajves  clogged  thereby 
and  rendered  inoperative.  To  more  particu- 
larly describe  my  uvention,  I  will  refer  to  the 
accompanying  drawings,  in  which  Figure  1 
represents,  in  side  view,  a  cask  embodying  sev- 
eral features  of  my  invention,  located  wiUiin  a 
privy.  Figfure  2  represents,  in  side  view,  an 
air  pump  connected  with  the  cask  by  a  flexible 
tabe  or  suction  hose,  and  provided  with  a  de- 
odorizer. Figure  8  represents  a  privy  vault. 
Figure  4  represents,  on  an  enlarged  scale  and  in 
detail,  in  vertical  central  section,the  cask  shown 
in  F^re  1.  A  vault  is  indicated  at  A.  It  is 
provided  with  the  usual  entrance  or  opening,  as 
at  a.  B  denotes  one  of  several  casks  or  re- 
ceptacles which  are  employed  in  connection 
with  an  air  pump,  as  at  C,  for  removing  the  of- 
fensive matter  from  the  vault.  The  cask  B  has 
at  one  end  a  screw  neck,  t,  and  the  check  valve 
d,  which  opens  inwardly.  Said  cask  also  has 
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another  screw  neck,  as  at  M,  to  which  is  at- 
tached the  suction  hose  which  communicates 
with  the  air  pump.  Attached  to  this  neck  is 
also  a  fioat  valve,  as  at/,  which  guards  the  en- 
trance to  the  suction  tube  or  hose.  The  spindle 
of  the  valve  /  is  provided,  in  a  well  known 
manner,  with  guiding  devices.  The  lower  por- 
tion of  the  fioat  valve  is  provided  with  cork  or 
other  light  material,  whereby,  when  the  cask 
is  filled  with  fiuid  matter,  the  valve  will  be 
floated  and  effectually  close  the  entrance  to  the 
suction  air  pipe,  preventing  the  latter,  as  well 
as  the  pump,  from  being  clogged  by  said  mat- 
ter. The  cask  is  shown  to  be  provided  with 
shoulders  h  A,  whereby  the  hoisting  clamps  L 
may  readily  be  made  to  engage  with  the  cask. 
The  induction  pipe  O  is  secured  to  the  proper 
screw  neck  on  the  cask,  and  it  constitutes  a 


"^ 


tubular  connection  with  the  cask,  through 
which  the  offensive  matter  is  conducted  from 
the  vault  into  the  cask.  In  operation  I  proceed 
as  follows  :  after  removing  the  seat  or  floor  of 
a  privy,  uncovering  the  entrance  to  the  vault, 
the  cask  B  is  suspended  by  a  block  and  tackle 
over  the  vault,  connected  by  the  suction  pipe 
to  the  air  pump,  and  then  lowered  until  the  fun- 
nel pipe  connection  O,  which  is  temporarily 
screwra  to  the  neck  t  of  the  cask,  is  at  its  lower 
end  immersed  in  the  contents  to  be  removed. 
The  air  is  then  exhausted  from  the  cask  by 
means  of  the  pump,  and  deodorized  by  the  fur- 
nace on  the  pump.  The  vacuum  thus  induced 
causes  the  matter  to  be  sucked  through  the  f  im- 
nel  pipe  into  the  cask  until  the  float  valve  is 
lifted  and  the  air  passage  closed.  The  pump 
is  then  stopped,  and  the  valve  d  closes.  The 
cask,  being  wholly  free  from  exterior  contact 
with  filth,  is  then  lifted,  the  funnel  and  suction 
pipe  removed,  and  Uie  screw  caps  V  applied  to 
the  necks  t  and  M,  after  which  the  cask  is 
handled  like  any  filled  cask,  and  rolled  on  its 
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bilge  or  end."  The  re-issue  has  3  claims,  as 
follows:  "1.  A  privy  vault  cleaning  apparatus, 
consisting  of  an  air  pump,  a  deodorizer  and  suit- 
able tubmar  connections,  in  combination  with 
an  independently  movable  receiving  cask,  hav- 
ing an  induction  passage  or  opening,  and  also 
an  air  opening  for  connection  with  the  airpump, 
and  ptOTideawitb  screw  necks  at  each  opening, 
for  receiving  sealing  caps  or  covers,  substan- 
tially as  described,  whereby  the  movable  cask 
may  be  located  in  any  desired  position  with  re- 
lation to  the  vaxilt  and  privy,  and  the  pump  and 
deodorizer  located  in  any  desired  position  with 
relation  to  the  vault,  privy  and  cask  ;  and  also 
whereby  the  casks,  when  filled,  may  be  handled 
as  is  usual  with  filled  casks,  as  set  forth.  2.  The 
combination,  with  a  portable  cask,  having  an 
induction  aperture  at  one  end,  of  a  check  valve, 
a  screw  necK  surrounding  the  aperture,  a  fun- 
nel shaped  pipe  connectca  with  the  neck,  and 
an  air  eduction  passage  provided  with  a  screw 
neck,  substantisJIy  as  described.  8.  The  com- 
bination, with  a  portable  night  soil  cask,  of  a 
float  valve  located  at  the  air  passage,  substan- 
tially as  described,  whereby  flie  fluid  matter  is 
prevented  from  entering  the  air  passage  and 
clogging  the  suction  air  pipe  and  pump,  as  set 
forth." 

The  specification  of  the  original  patent  was  in 
these  words,  the  drawings  attached  to  the  orig- 
inal and  the  re-issue  being  alike  :  "  Figure  1  is 
a  view  in  perspective  of  tbe  cask  or  package, 
showing  the  method  of  suspending  and  operat- 
ing the  same.  Figure  2  is  a  side  elevation  of  the 
suction  pump  and  furnace.  Figure  8  is  a  plan 
view  of  the  vault.  Figure  4  is  a  vertical  trans- 
verse section  of  the  cask  or  receptacle  shown  in 
Figure  1.  My  invention  relates  to  an  improve- 
ment in  devices  for  cleaning  or  emptying  privy 
vaults,  whereby  the  night  soil  therein  contained 
may  bis  removed  and  utilized  and  the  disagree- 
able odors  arising  therefrom  prevented.  It  con- 
sists of  the  vault  A,  receptacles  or  casks  B,  and 
the  suction  pump  vrith  furnace  C,  constructed 
and  operated  as  shown  ,and  described.  A,  a 
cylindrical  privy  vault,  constructed  of  metal  or 
other  suitable  water  tight  material,  and  pro- 
vided with  the  neck  a  and  the  flange  6,  which 
latter  is  designed  as  an  auxiliary  for  holding  it 
in  a  vertical  position,  as  also  for  strengthening 
the  same.  B  represents  one  of  several  casks  or 
receptacles,  which  are  employed  as  adjuncts  of 
the  suction  pump  C,  for  removing  the  fecal 
matter  from  the  vault.  It  has  located  at  its 
lower  extremity  the  funnel  O,  which  fits  air 
tight  upon  the  neck  »,  and  the  valve  d,  which 
opens  upwardly  ;  and  at  its  apex  the  float  valve 
/is  provided,  which  screws  uixin  or  is  othervrise 
caused  to  fit  air  tight  upon  the  neck  M.  The 
float  valve/consists  of  the  rod  e  located  vertic- 
ally in  the  tube  a,  the  said  rod  being  guided  by 
orifices  provideain  transverse  bars  m  the  upper 
and  lower  ends  thereof.  The  lower  part  of  the 
float  valve  is  made  of  cork  or  other  light  mate- 
rial, in  order  that,  when  the  cask  or  receptacle 
becomes  filled  by  the  action  of  the  suction 
pump,  it  may  press  against  the  orifice  of  the 
tube  and  thereby  prevent  the  contents  of  the 
Tault  A  from  overflowing  or  extending  beyond 
the  cask  B.  A  A  are  shoulders  rigidly  attached 
to  the  cask  B,  and  are  designed  for  clutching 
with  the  clamps  L.  Y  represents  one  of  a  series 
of  caps  which  are  screwed  upon  the  neck  or 
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necks  of  casks  B,  when  filled  by  the  action  of 
the  suction  pump.  The  method  of  operating  my 
device  is  as  follows  :  after  removing  the  seat  or 
floor,  the  receptacle  B  is  suspended  from  a  block 
and  tackle  over  the  opening,  and  the  cask  or  rt- 
ceptacle  B  is  then  lowered  into  the  vault  until 
the  fuimel  O  enters  the  fecal  matter  about  ten 
inches ;  whereupon,  by  operating  the  suction 
pump,  the  receptacle  or  cask  becomes  filled  with 
the  feces  until  it  reaches  the  float  valve  /,  which 
presses  against  and  closes  the  orifice  of  tbe  tube 
leading  to  the  pump.  The  valve  rf  then  Mis  and 

Prevents  the  escape  of  the  contents  of  the  cask, 
n  the  meantime,  the  air  that  is  pumped  oat  of 
the  receptacle  B  is  forced  into  a  furnace  located 
over  the  suction  pump,  whereby  the  odor  aris- 
ing therefrom  is  destroyed.  When  one  recepta- 
cle is  thus  filled,  the  valve/  is  removed  and  the 
cap  V  screwed  thereon,  whereupon  the  opera- 
tion is  repeated  by  the  employment  of  another 
cask  untU  the  vault  is  emptiMi  of  its  contents." 
The  claims  of  the  original  patent  are  2  in  num- 
ber, as  follows :  "  1.  The  combination  and  ar- 
rangement of  the  funnel  0,  neck  i  and  valve  d, 
with  cask  B,  neck  M  and  float  valve /,  substan- 
tially as  shown  and  described.  2.  The  combi- 
nation and  arrangement  of  the  vault  A,  cask  B 
and  suction  pump  C,  substantially  in  the  man- 
ner and  for  the  purpose  describoa." 

Infringement  of  only  claims  1  and  8  of  the  re- 
issue is  insisted  on.  It  is  set  up  as  a  defense,  in 
the  answer,  that  the  re-issue  is  not  for  the  same 
invention  as  that  described  in  the  original  pa- 
tent. The  apparatus  used  by  the  defendant  is 
constructed  in  accordance  with  the  description 
contained  in  two  letters  patent:  one,  No.  15874S. 
granted  to  Samuel  R.  Scnarf,  Janoaiy  IS,  1875, 
for  an  improvement  in  machines  forcleaping 
privy  vaults ;  the  other.  No.  179998,  granted  to 
Jerome  Bradley  and  Samuel  R.  Schaif,  July  18, 
1876,  for  a  machine  for  cleaning  privy  vaults 
and  like  places.  In  that  apparatus  there  is  an 
independently  movable  cask,  having  two  veda 
in  its  upper  head,  as  it  stands.  The  suction  pipe 
from  the  vault  is  screwed  to  one  neck  ;  ana  the 
air  pipe,  which  leads  to  the  pump,  is  screwed  to 
the  other  neck.  There  is  an  air  pump,  by 
means  of  which  a  vacuum  can  be  formed  and 
maintained  in  the  cask,  and  a  dcodorirer. 
through  which  the  air  drawn  into  the  pump  is 
expelled  by  the  working  of  the  pump.  The  suc- 
tion pipe  and  the  air  pipe  are  both  of  them 
tubular,  flexible  connections.  There  are  caps 
for  closing  the  necks  after  the  barrel  is  filled. 
There  is  inside  of  the  cask  no  check  valve,  but 
there  is  a  float  valve,  so  arranged  with  reference 
to  the  opening  of  the  air  pipe  that  Uie  fecal 
matter  lifts  the  valve  and  closes  the  passage 
when  the  barrel  is  sufficiently  full. 

I^is  quite  apparent  that  the  defendant's  ai^M- 
ratusdidnotinfringe  either  one  of  the  twoclauns 
of  the  original  patent.  Claim  1  made  the  ralve 
of  in  the  bottom  of  the  cask,  opening  to  admit  the 
entrance  of  material,  and  shutting  when  the  or- 
ifice to  the  pump  was  closed  by  ue  float  valve, 
a  necessary  element  in  the  combination  covered 
by  that  claim.  Without  the  valve  d,  tite  pecul- 
iarly constructed  cask  of  the  patent  could  not  be 
operated.  So,  as  to  claim  8,  there  could  be  no 
operative  combination  of  vault,  cask  and  pomp, 
unless  the  cask  should  have  the  valve  d,  and  Uwt 
valve  was  a  part  of  the  combination  covered  by 
claims.  The  valve  d  is  not  found  in  tttedefend- 
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anf  8  apparatus,  nor  is  there  any  substitute  or 
equivuent  for  it.  The  material  is  taken  into  the 
burel  through  its  head  as  it  stands  on  its  bot- 
tom, and  hence  there  is  no  need  of  a  check  valve. 

There  is  not  in  the  specification  of  the  original 
patent  any  suggestion  or  indication  of  any  in- 
yention  other  uan  the  two  combinations  sev- 
erally claimed  in  the  two  claims.  In  the  le-issue 
there  are  material  enlargements  of  the  scope  of 
the  invention  described  and  claimed  in  the  orig- 
inal patent  and,  apparently,  with  a  studied  view 
to  include  and  cover,  byaescriptive  words  and 
by  broader  claims,  an  apparatus  like  that  used 
by  the  defendant.  If  claim  1  of  the  re-issue  be 
construed  so  as  to  exclude  the  check  valve  from 
the  combination  covered  by  that  claim,  no  war- 
rant is  found  in  the  original  specification  for 
such  a  construction.  It  is  apparent  that  the  in- 
ventor contemplated  the  use  of  no  other  descrip- 
tion of  cask  than  one  having  such  a  check  valve 
as  the  original  specification  describes.  If  claim 
1  of  the  re-issue  be  construed  so  as  to  include 
only  such  a  cask  as  is  described,  that  is,  one 
with  a  check  valve,  there  is  no  infringement  of 
that  clidn. 

Claim  8  of  the  re-issue  is  for  the  combination 
of  a  float  valve  with  a  cask  of  same  kind. 
Whether  it  be  a  cask  with  a  check  valve,  or  one 
without  a  check  valve,  the  claim  is  an  expansion 
of  the  invention  beyond  anything  indicated  in 
the  original  specification  as  the  invention.  In 
claim  1  of  the  original  x>atent  four  other  ele- 
ments are  made  necessary,  with  the  cask  and 
the  float  valve,  to  constitute  the  combination 
claimed.  In  claim  2  of  the  original,  the  cask 
and  the  pump  cannot  be  combined,  so  as  to  prac- 
tically co-operate  in  working,  unless  the  float 
valve  is  used.  The  original  specification  states 
that,  unless  the  float  valve  is  used,  the  contents 
of  tie  vault  will  overflow  or  extend  beyond  the 
cask.  The  specification  of  the  re-issue  states 
that,  in  the  absence  of  the  float  valve,  the  fluid 
matter  will  enter  the  air  pipe,  and  pass  through 
it  to  the  air  pomp,  and  tend  to  clog  the  air  pip 
and  the  valves  of  the  pump  and  render  the 
latter  inoperative.  It  is,  moreover,  as  true  of 
claim  8  of  the  re-issue,  as  it  is  of  claim  1,  that  if 
the  cask  of  claim  3  be  construed  to  be  a  cask 
without  a  check  valve,  there  is  no  ground  in 
ttaa  original  patent  for  such  a  construction  ;  and 
that  if  daim  8  includes  no  cask  except  one  with 
a  dieck  valve,  it  is  not  infringed. 

The  original  speciflc^tion  indicates  nothing 
but  a  cask  having  the  entrance  opening  in  its 
bottom,  furnish^  with  a  check  valve  to  open 
and  diut  such  entrance  automatically,  the  cask 
suspended  vertically  over  the  vault  and  low- 
ered into  it  until  uie  funnel  at  the  bottom  is 
sufiScientl^  immersed,  the  filling  of  the  cask  in 
that  position,and  the  raising  it  and  emptying  it. 
The  cask  in  the  defendant's  apparatus  has  the 
entrance  opening  in  its  top,  has  no  check  valve, 
is  not  suspended  over  or  lowered  into  the  vault, 
is  placed  at  a  distance  from  the  vault  and  is 
connected  with  the  vault  by  a  flexible  pipe.  The 

Satent  to  Scharf ,  No.  168748,  granted  January 
i,  1876,  a  year  before  re-issue  No.  6962  was  ap- 
plied for,  snows  an  apparatus  substantially  the 
same  as  that  used  by  tne  defendant.  There  is 
a  barrel  or  tank,  in  the  head  of  which,  as  it 
■tands  on  its  bottom,  there  are  two  short  metal- 
lic pipes.  A  flexible  pipe  extends  from  one  into 
tli«  vault,  and  another  flexible  pipe  extends 
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from  the  other  to  an  air  pump.  There  is  a  de- 
odorizer connected  with  the  air  pump  by  a 
third  flexible  pipe.  The  cask  is  filled  by  the 
action  of  the  air  pump  in  creating  a  vacuum  in 
it.  The  foul  air  passes  through  the  cask  and 
the  pump  into  the  deodorizer.  The  barrel  and 
the  air  pump  are  described  as  independently 
movable  about  the  vault,  by  reason  of  the  flex- 
ibility of  the  pipes.  The  attempted  expansion 
of  the  original  Bull  patent,  to  cover  what  is 
sliown  in  the  Scharf  patent,  is  manifest.  The 
funnel  O  of  the  original  patent  is  colled  in  the 
re-issue,  "an  induction  passage  or  opening."  It 
is  said  in  the  re-issue,  that  "The  movable  cask 
may  be  located  in  any  desired  position  with  re- 
lation to  the  vault;"  and  that  the  operation  may 
be  performed  within  or  near  the  privy.  In 
claim  1  of  the  re-issue  it  is  stated  that  "The 
movable  cask  may  be  located  in  any  desired  po- 
sition with  relation  to  the  vault  and  privy. "  The 
eifort  was  to  obtain  a  re-issue  which  should 
cover  an  apparatus  having  the  cask  located  at  a 
distance  from  the  vault,  with  a  flexible  pipe 
from  it  to  the  vault,  and  a  receiving  opening 
in  the  top  of  the  cask  and  no  check  valve;  all  at 
them  features  not  indicated  in  the  original  pa- 
tent but  all  of  them  features  existing  in  the 
Scharf  patent  granted  after  the  orig^oal  Bull 
patent  and  before  the  application  for  its  re-is- 
sue. The  same  observations  apply  to  the  pa- 
tent to  Frazier,  No,  168478,  granted  Octobers, 
1875,  more  tbsn  three  months  before  re-issue 
No.  6962  was  applied  for.  That  patent  shows 
a  portable  receiving  cask  connected  from  its 
top,  by  a  flexible  pipe,  with  the  vault;  and  by 
another  flexible  pipe  with  an  air  pump,  which 
has  secured  to  it  a  deodorizing  vessel.  The  air 
is  exhausted  from  the  cask  and  passes  through 
the  air  pump  into  the  deodorizer,  and  the  con- 
tents of  the  vault  rise  into  the  cask.  The  cask 
has  no  check  valve  and  is  described  as  placed 
suitably  near  the  vault. 

The  foregoing  state  of  facts  brin^  this  case 
within  the  principles  laiddown  in  Miller  v.  Brat* 
Co.,  104  U.  8.,  aSo  [XXVI.,  7881,  and  Jame»v. 
CampbOl,  Id.,  856  [XXVI.,  TOT].  The  sug- 
gested mistake  in  the  original  patent,  that  its 
two  claims  were  not  as  broad  as  tne^  might  have 
been  made,  and  that  the  combinations  claimed 
were  too  narrow  and  contained  too  many  ele- 
ments, and  that  sub-combinations  such  as  are 
found  in  claims  1  and  8  of  the  re-issue  mieht 
have  been  claimed  in  the  original  patent,  in  view 
of  the  state  of  the  art  and  of  the  description  and 
drawings  of  that  patent,  was,  if  a  mistake  at 
all,  one  apparent  on  the  first  inspection  of  that 
patent.  Tne  expansions  in  claims  1  and  8  of 
the  re-issue  were  afterthoughts,  developed  by 
the  subsequent  course  of  improvement  in  the 
Scharf  and  Frazier  patents,  and  intended  to 
cover  matters  appearing  in  those  patents  and 
not  claimed  in  the  original  patent.  No.  115665. 
No  excuse  is  given  for  the  dela^  in  applying 
for  tlM  re-issue,  nor  is  any  actual  inadvertence, 
accident  or  mistake  shown.  The  omission  to 
claim  sub-combinations  in  the  combinations 
claimed,  Uie  existence  of  such  sub-combinations 
being  apparent  on  the  face  of  the  original  pa- 
tent, was,  in  law,  on  the  facts  in  this  case,  such 
a  dedication  of  them,  if  new,  to  the  public,  that 
a  re-issue,  to  cover  such  sub-combinations,  in 
revocation  of  such  dedication,  cannot  be  availed 
of  to  the  prejudice  of  rights  acquired  by  the 
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public  to  what  is  shown  in  the  Scbarf  and  Fia- 
cier  patents,  issued  before  the  rejssue  was  ap- 
plied for.  The  re-issued  patent  must,  for  these 
reasons,  be  held  to  be  invalid,  as  to  claims  1 
and  8. 

The  circuit  court  made  an  interlocutory  de- 
cree declaring  the  validity  of  the  re-issue  and 
its  infringement  and  awaraing  a  perpetual  in- 
junction and  an  account  of  profits  and  damages. 
By  a  final  decree,  a  sum  of  money  was  awarded 
as  damages.  From  that  decree  the  defendant 
has  app^ed.  The  re»uU  of  our  eon$ideration 
i»,  that  the  decree  muetbe  reoened  and  the  tsasebe 
remanded  to  the  Circuit  Court,  mth  direetion  to 
diemimthe  bill. 

OlYueoopy.   Test: 

James  H.  HoKennejr,  Clerk,  Sup.  Court,  U.  S. 

Oted— U2  U.  S.,  660. 


JOHN  JOSEPH  ALBRIGHT,  WILLIAM  E. 
BARKER  AKD  ANDREW  LANGDON, 
Partners,  as  Lanodob,  Ausbioht  &  Co., 
Appti., 

«. 

SAMtTEL  EMERY,  8r. 

(See  8.  C.,  Beporter's  ed.,  6G0, 661). 

*A  decree  of  the  Supreme  Court  of  the  District  of 
OohimUa,  in  General  Term,  afBrmed,  on  the  facta. 

[No.  ifey 

Argved  Dee.  It,  13, 1883.   Bedded  Jan.  7, 1884- 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 


The  history  and  facts  of  the  case  sufficiently 
appear  in  the  opinion  of  the  court. 

Meisn.  A.  S.  Worthinf^n,  and  Jfath'l 
Wilson,  for  appellants. 

MettTS.  John  W.  Bom  and  S.  S.  Henkle, 
for  appellee. 

Mr.  Juttice  Bl»tchford  ddivered  the  opin- 
ion of  the  court: 

In  a  suit  in  equity  brought  in  the  Supreme 
Court  of  the  District  of  Columbia,  by  the  firm 
of  Langdon,  Albright  &  Company,  against  Sam- 
uel Emery,  Senior,  and  five  other  persons,  that 
Court,  in  Special  Term,  made  a  decree  setting 
aside  an  assignment  made  to  two  of  the  defend- 
ants, directing  the  manner  in  which  receivers  in 
the  suit  shoufi  distribute  a  fund  in  their  hands, 
directing  the  clerk  to  pay  to  the  plaintifb  the 
whole  of  a  fund  in  the  registry  of  the  court,  di- 
recting the  defendant  Emery  to  pay  to  the 
plaintiffs  $1,232.87,  with  interest  from  July  14, 
1879,  adjudging  Emery  to  be  indebted  to  the 
plaintiffs  in  the  further  sum  of  $14,818.08,  with 
interest  from  July  20,  1877,  and  the  defendant 
Sailer  to  be  liable  to  them  for  the  same  amount, 
and  awarding  execution  as  at  law  therefor, 
against  them  or  either  of  them.  From  that  de- 
cree, Emery  appealed  to  that  court  in  General 
Term,  in  his  own  belialf.  Sailer  declining,  in 
open  court,  to  appeal  The  court  in  General 
Term  made  a  OBCiee  reversing  the  decree  in 
Special  Term  so  far  as  it  charged  Emery,  and 
dismissing  the  bill  as  to  him.  From  that  de- 
cree the  plaintiffs  have  appeakA  to  this  court. 

*Head  note  bjr  Mr.  JTvMee  BuaasaosD. 
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It  is  not  necessary  to  condder  the  question 
whether  the  Ull,  if  demurred  to,  or  if  the  facts 
alleged  in  it  were  sustained  by  the  proofs,  would 
lie,  as  setting  forth  a  case  for  the  cognizance  of 
a  court  in  equity,  because  we  are  of  oi^on 
that  the  proofs  do  not  establish  the  allegations 
of  the  bill,  so  far  as  they  affect  Emery,  in  re- 
spect to  any  relief  prayed  against  him  in  the 
bill,  or  any  relief  granted  against  him  by  the 
cotirt  in  Special  Term,  and  that  no  part  of  the 
relief  contended  for  in  tiie  assignments  of  enor 
made  by  the  appellants  is  warranted  by  the 
proofs.  The  decree  of  the  court  in  General  Term 
uafflrmed. 

Q?aeoopy.   Ttest: 

James  H.  HoKenney,  Clerk,  Sup.  Court,  TT.  B. 


WINCHESTBR  &   PARTRIDGE  MANU- 
FACTURINQ  COMPANY.  Appt., 

V. 

WILLIAM  W.  PUNGB. 

<8ee  a  a,  Beporter's  ed.,  60-660 
Oantraet,  eonstruetion  tf. 

*Fot  the  punxne  of  settling  a  debt,  the  Otibtoe 
gave  to  the  creditor  orders  fortwentr-nve  wagons, 
and  the  creditor  gave  to  the  debtor  a  wrttten  re- 
ceipt, frhiob  he  accepted,  stating  that  the  wagons 
were  to  be  received  m  paymeot  of  the  claim,  pro- 
vided they  were  delivered  to  the  oeditor  in  good 
condition  and  merohantaWe  order,  and  that  It  was 
understood  and  agreed  that  if  the  wagons  were  so 
delivered  in  good  condition  they  were  to  be  sold  for 
the  highest  prices  tiiat  could  lie  obtained  for  tiiem, 
and  the  surplus,  after  paying  ttie  det>tand  cost  of 
selling,  should  be  refunded  to  the  debtor;  tw«ity- 
one  of  the  wagons  were  delivered,  but  none  of  tbem 
were  In  good  condition  and  merchantable  order;  the 
creditor  sold  nineteen  of  them  and  made  ineffecbial 
eSorts  to  sell  the  other  two.  and,  after  oredttlngtlie 
net  proceeds  of  sale,  sued  the  debtor  to  recover  the 
balance  of  the  debt;  held,  that  the  receiving  the 
twenty-one  wagons  and  proceeding  to  sell  them  was 
an  aooBPtanoe  of  them  pro  tonto  in  payment  of  the 
claim ;  that  the  contract  for  the  payment  in  wagons 
was  uDfulflUed  as  to  the  four  wagons  not  dellrered; 
and  that  tlie  price  for  which  the  nineteen  wagons 
were  sold,  and  the  selling  value  of  tlie  two  not  lold, 
bad  no  bearing  on  Uie  case,  unless  th«e  was  a  sur- 

Slus  of  the  proceeds  of  sate  to  be  refunded  to  the 
ebtor,  under  the  contract. 

[No.  1024.] 
Submitied  Dee.  6, 1883.    Decided  Jan.  7, 1884. 

APPEAL  from  the  Supreme  Court  of  Utah 
Territory. 
The  history  and  facts  of  the  case  ^>pear  in 

tlie  opinion  of  the  court.  

Mesirt.  T.  S.  Bieluwds  and  B.  K.  IRS- 
iame,  for^pellant. 

Meitrt.  Enos  D.  Hom,  Jamee  }f.  KimbaB, 
Abbot  B.  Bsytoood  and  V.  W.  Bennett,  tot  ap- 
pellee. 

Mr.  Juitiee  Blatehford  delivered  the  ofdn- 

ion  of  the  court: 

This  is  an  appeal  from  the  Supreme  Court 
of  Utah  Territory,  in  asuitbroughtinthe  First 
Judicial  District  Court  of  that  Territory,  in 
March,  1882,  by  the  appellant,  a  Wiaconsin 
Corporation,  against  the  appellee,  to  recover  the 
sum  of  $1,444.90  and  interest  from  the  filing  of 
the  complaint.  The  complaint  contains  two 
counts.    The  first  sets  forth  that  the  aj^dke 

I    *Head  note  by  Mr.  JuMae  BLAsaawowat. 
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owed  the  appellant  |2,8Sd.40,  for  a  balance  of 
an  account ;  that,  for  the  pnrpoae  of  settling 
such  indebtedness,  the  appellee  mve  to  the'ap- 
pellanf  8  agents,  on  the  28th  of  October,  18^, 
six  orders  on  six  different  parties  in  TTtah  Ter- 
ritory, for  the  delivery  to  such  agents  of  wag- 
ons, twenty-five  in  number,  the  orders  beii^ 
severally  for  one,  three,  two,  five,  nine  and  five 
wagons;  that,  at  the  same  time,  said  agents  ex- 
ecuted and  delivered  to  the  appellee  a  receipt, 
which  he  accepted,  as  follows:  "Received  from 
W,  W.  Funge  orders  on  the  respective  parties 
named  in  the  annexed  list,  for  wagons  tnerein 
mentioned,  which  wagons  are  to  be  received  in 
pavment  of  the  claim  of  Winchester  &  Part- 
ridge Manufacturing  Company  against  said 
Funge  for  |2,882.40;  provided  tiie  said  wagons 
are  delivered  to  said  "Winchester  &  Partridge 
^fannfacturing  Company,  or  their  agents,  W. 
W.  Burton  &  Co.,  in  good  condition  and  mer- 
chantable order,  at  the  respective  places  named 
in  said  orders,  on  presentation  thereof;  and  it  is 
understood  and  agreed  that  if  said  wagons  are 
BO  delivered  in  good  condition  and  promptiy, 
as  af  oremid,  they  are  to  be  sold  to  the  best  ad- 
vantage and  for  the  highest  prices  that  can  be 
obtained  for  them,  and  any  surplus  of  the  pro- 
ceeds thereof  that  may  remain  after  paying  said 
debt  of  13,882.40,  and  the  actual  and  necessa- 
ry cost  of  selling  the  saime,  is  to  be  refunded  to 
said  Funge,  unless  prior  to  that  time  he  shall 
have  been  paid  two  hundred  dollars  ($200), 
which  he  agrees,  at  their  option,  to  take  in  lieu 
of  said  surplus,  and  in  full  settiement  of  his  ac- 
count with  said  Company;"  that  four  of  the 
wagons  covered  by  the  order  for  nine  wagons 
were  not  delivered;  that  twenty-one  of  the  wag- 
ons were  delivered,  bat  were  none  of  them  fii 
good  condition  and  merchantable  order  ;  and 
that  the  appellant  had  sold  nineteen  of  them, 
for  $1,807.43  net,  and  had  made  ineffectual  ef- 
forts to  sell  the  other  two.  The  second  count 
sets  fortii  an  indebtedness  of  the  appellee  to 
the  appellant  of  $2,882.40,  for  ai  balance  of  an 
account,  in  August,  1880,  and  a  credit  thereon 
of  the  net  proceeds  of  certain  wagons,  leaving 
due  $1,444.00,  with  interest  from  the  filing  at 
the  complaint. 

The  appellee  filed  a  demurrer,  and  alleged 
thMein,  as  a  ground  of  demurrer  to  the  com- 
plaint and  to  each  count  separately,  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  district  court  sustained  the  de- 
murrer and,  the  appellant  electing  to  stand  by 
its  complaint,  Judgment  was  entered  in  favor  at 
the  apiiellee.  The  Supreme  Court  affirmed  the 
judgment,  and  the  case  is  here  for  review. 

We  are  of  opinion  that,  on  the  terms  of  the 
receipt,  which  expressed  the  contract  between 
the  parties,  the  appellant  or  its  agents  were  re- 
quired to  determine,  on  receiving  the  wagons, 
whether  they  were  in  good  condition  and  mer- 
chantable order,  and  were  at  liberty  to  reject 
them  if  not  meeting  those  conditions ;  that  the 
receiving  the  twenty-one  and  proceeding  to  sell 
them  was  an  acceptance  of  the  twenty-one  in 
payment  pro  tanto  of  the  claim  ;  that  the  con- 
tract for  the  payment  in  wagons  was  unfulfilled 
as  to  the  four  wagons  not  delivered ;  and  that 
the  price  for  which  the  nineteen  wagons  were 
sold,  and  the  selling  value  of  the  two  not  sold, 
have  no  bearing  on  thecase  under  theflrat  count, 
unless  there  be  a  surplus  of  the  proceeds  of  sale, 
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to  be  refunded  to  the  appellee,  under  the  con- 
tract. 

As  to  the  second  count,  it  sets  forth  a  good 
cause  of  action.  That  count  does  not  involve 
on  its  face  any  question  as  to  the  contract,  evi- 
denced by  the  receipt  embodied  in  Uie  first 
count. 

Thejwlgment  of  t/ie  Supreme  Court  is  reversed, 
ieith  direction  to  it  to  rercrse  the  judgment  of  the 
District  Court,  and  to  take  or  direct  such  further 
proceedings  in  Ote  suit  as  may  be  according  to 
law  and  m  conformity  with  this  opinion. 

True  copy.    Test : 

James  H.  UoKenney,  Clerk,  Sup.  Court,  U.  S. 


JAMES  BENDET  and  WIFE,  Appts., 

V. 

AMOS  T0WN8END  et  al, 

(See  S.  C,  Reporter's  ed.,  66&-«68.) 

Assignee  of  mortgage,  when  may  foreclose — un- 
lawful stipulation  in  mortgage. 

"1.  The  maker  of  a  promlggory  note  executed,  to 
one  who  forhis  accommodation  slfrned  his  name  on 
the  back  of  the  note  before  ita  delivery  to  the  pay- 
ee, a  mortKage  of  real  estate  to  inffemnify  him 
agaitiBt  all  costs  and  charKca  arisinK  from  his  con- 
tnict,with  a  power  of  sale  in  case  of  the  mortgagor's 
default  In  paying  the  note.  The  mortgagor  failing 
to  pay  the  note  at  maturity,  the  mortgagee  paid  the 
amount  thereof  to  the  payee,  and  entered  it  upon 
his  books  in  general  account  against  the  mortgagor, 
nnd  the  payee  indorsed  the  amount  as  a  full  pay- 
ment on  the  note,  and  delivered  up  the  note  to  the 
mortgagee.  The  mortgagee  afterwards  assigned  to 
a  third  person  the  mortgage  and  the  obligation 
therein  mentioned;  held,  that  the  assignee  might 
maintain  a  l)ill  in  eriuity  against  the  mortgagor  tor 
foreclosure  and  side  of  the  land  under  the  niurlguge, 
and  for  payment  by  the  mortgagor  personally  of  so 
much  of  the  amount  of  the  nfjle  as  the  proceeds  of 
the  sale  under  the  foreclosure  were  insula clent  to 
satisfy. 

2.  A  stipulation,  In  a  mortgage  of  real  estate,  that 
In  case  of  forecl(«ure  the  mortgagor  shall  pay  an 
attorney's  or  solicitor's  fee  of  $1(10,  Is  inilawtul  and 
void  by  the  law  of  Micliigan,  ns  declared  by  the  Su- 
preme Court  of  the  State;  and,  therefore,  cannot  be 
enforced  in  the  Circuit  Court  of  the  United  States 
upon  a  bill  In  eniiity  to  foreclose  a  mortgage,  made 
and  payable  in  that  State,  of  land  therein. 

[No.  118.] 

Argued  Nov.  IS,  188S.      Bedded  Jan.  7,  ISSi. 

APPEAL  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Mich- 
igan. 

The  history  and  facts  of  the  case  appear  in  the 
opinion  of  the  court. 
Mr.  C.  J.  Walker,  for  appellants. 
Messrs.  W.  H.  Smith,  A.  T.  Britton  and  J. 
H.  McOowan,  for  appellees. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court: 

This  18  an  appeal  by  James  Bendey  and  wife 
from  a  decree  for  the  foreclosure  of  a  mortgage 
of  land  in  Michigan,   executed  by  them  at 

'Head  notes  by  Jlfr.  Justice  Gray. 
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Houghton  in  that  State,  on  AprQ  80. 1878,  to 
Samuel  S.  Smith  and  William  Harris;  expressed 
to  be  made  in  consideration  of  the  indorsement 
by  Smith  and  Harris  of  several  promissory 
notes  of  Bendey,  therein  described,  payable  to 
the  order  of  Thomas  W.  Edwards,  at  the  First 
National  Bank  of  Houghton;  conditioned  that 
if  Bendey  should  pay  the  notes  at  maturity  and 
should  save  and  keep  harmless  the  mortgagees 
of  and  from  all  costs  and  charges  arising  from 
or  on  account  of  said  indorsements;  and  em- 
powering the  mortgagees,  in  case  of  default  by 
Bendey,  in  the  payment  of  the  notes  or  either 
of  them,  to  sell  the  land  by  public  auction  and 
convey  it  to  the  purchasers,  rendering  the  sur- 
plus money,  if  any,  arising  from  the  sale,  to 
the  mortgagors,  after  deducting  the  costs  and 
charges  of  uie  sale,  "And  also  |100  as  an  attor- 
ney fee,  should  any  proceedings  be  taken  to 
foreclose  this  indenture  under  the  statute,  and 
the  same  stun  as  a  solicitor's  fee,  should  any 
proceedings  be  taken  to  foreclose  the  same  in 
chancery. 

The  other  facts  appearing  by  the  record  are 
as  follows:  Smith  and  Hams,  who  were  part- 
ners, signed  their  partnership  name  upon  the 
back  ofthe  notes  before  their  delivery  to  Ed- 
wards. One  of  these  notes,  for  (5,000,  became 
miyable  on  May  4,  1876  and,  not  being  paid  by 
Bendey,  was  protested  for  non-payment,  and  an 
action  was  brought  thereon  by  Edwards  against 
Smith  and  Hutis,  who,  before  judgment  in  that 
action,  paid  the  amount  of  the  note,-^th  inter- 
est. Edwards  indorsed  the  amount  as  a  full 
payment  on  the  note,  and  delivered  up  the  note 
to  Smith  and  Harris;  and  they  entered  the 
amount  paid  by  them  upon  their  books  in  their 
general  account  aj^^nst  Bendey  and.af  terwards, 
on  September  6,  1877,  assigned  the  mortgage, 
and  the  land  therein  described,  together  with 
the  note  or  obligation  therein  also  mentioned, 
to  William  Brigham  and  Amos  Townsend, 
trustees.  This  assignment  was  in  fact  made  in 
part  payment  of  debts  due  from  Smith  and  Har- 
ris to  firms  of  which  Townsend  and  Brigham 
were  respectively  members. 

Townsend  and  Brigham,  who  were  dtizens 
of  Ohio,  filed  a  bill  in  equity  against  Bendey 
and  wife,  who  were  citizens  of  Michigan,  in  a 
court  of  tills  State,  alleging  the  facts  aforesaid, 
and  praying  for  an  account,  for  the  foreclosure 
of  the  mortgage  by  sale  of  the  land,  for  the  pay- 
ment by  Bendey  of  any  balance  remaining  due 
to  the  plaintiff  of  the  principal  and  interest  of 
the  note  and  mortgage',  and  for  general  relief. 
After  the  filing  of  answers  and  replication,  the 
case  was  removed,on  petition  of  the  defendants, 
into  the  Circuit  Court  of  the  United  States  for 
the  Western  District  of  Michigan,  and  a  hearing 
there  had,upon  which  thefacts  above  stated  were 
proved  ana  a  decree  entered  that  the  defend- 
ants pay  to  the  plaintiffs  the  sum  of  |7,996.59 
with  interest,  together  with  a  solicitor's  fee  of 
$100,  and  that  in  default  of  such  payment  the 
land  be  sold  by  public  auction  and  conveyed 
under  the  direction  of  a  master  in  chancery,  and 
tlie  proceeds  of  the  sale  applied  to  the  payment 
of  these  sums,  and  that,  u  the  proceeds  of  the 
sale  should  be  insufiScient  for  such  payment,  the 
amount  of  the  deficiency,  with  interest,  should 
be  pidd  by  Bendey  to  the  plaintiff.  From  thia 
decree  the  defendants  appealed  to  this  court. 

The  contract  into  which  Smith  and  Harria 
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entered,  by  signing  their  names  on  the  back  <rf 
the  note  before  its  delivery  to  the  payee,  thou^ 
styled  in  the  mortgage  an  indorsement,  was 
r^er,  as  towards  the  payee  or  a  subsequent  in- 
dorsee of  the  note,  that  of  Joint  makera  with 
Bendey.  Good  v.  Mourtin,  95  U.  8.,  90  [XXIV., 
841];  Bothtchild  v.  Grix,  81  Mich.,  150.  But. 
whether  their  liability  in  that  aspect  should  be 
treated  as  that  of  promisors  or  of  guarantors  or 
of  indorsers,  it  is  clear  that,  having  signed  their 
names  to  the  note  for  the  accommodation  of 
Bendey,  their  relation  towards  him  was  that  of 
sureties,  and  they  had  the  right,  upon  beii^ 
obliged  to  x>ay  the  amount  of  the  note  on  hu 
failure  to  pay  it  at  maturity,  to  recover  from 
him  the  sum  so  paid.  The  mortgage,  contain- 
ing a  condition  to  indemnify  them  agiunst  all 
costs  and  charges  arising  from  their  contract. 
was  security  to  them  for  the  payment  by  the 
mortgagors  to  them  of  that  sum.  The  entry, 
in  the  regular  course  of  their  book-keeping,  of 
the  amount  so  paid  in  general  account  agtunst 
Bendey,  did  not  merge  nor  extinguish  the  mort- 
age or  the  personal  liability  of  E^dey  to  them. 
The  assignment  by  them  to  Townsend  and  Brig- 
ham, of  the  mortgage,together  with  the  obliga- 
tion therein  mentioned,  was  a  valid  assignmoit. 
in  equity  at  least,  of  the  mortgage,  as  well  aaot 
their  claim  against  Bendey  for  the  repayment  of 
the  sum  paid  by  them  -on  the  note.  The  aa- 
signees  were,therefore,rightly  held  to  be  entitled 
to  a  decree  for  the  foreclosure  of  the  mortgage, 
andalsounderthe  Ninety-Second  Rolein  eqoil^, 
to  a  decree  against  Bendey  himself  for  so  moch 
of  the  snm  paid  by  Smith  and  Harris,  with  In- 
terest, as  the  money  obtained  bv  the  Mleof  the 
land  ander  the  foreclosure  should  be  inmiffldoit 
to  satisfy. 

The  decree  below  is,  therefore,  ri^t  in  all  re- 
spects except  in  allowing  a  solicitor's  fee  of 
$100.  The  land  is  in  Michigan,  the  notes  and 
mortgage  were  made  and  payable  in  Michigan; 
and  by  the  law  of  Michigan,  as  settled  by  re- 
peated and  uniform  decLsfons  of  the  Supreme 
Court  of  that  State,  a  stipulation  in  a  mortgage 
to  pay  an  attorney's  or  solicitor's  fee  of  a  fixed 
sum  is  unlawful  and  void,  and  cannot  be  en- 
forced in  a  foreclosure,  either  under  the  statutes 
of  the  State,  or  by  bill  hi  eqni^.  BuUoek  ▼. 
Tcmlor,  89  Mich.,  187;  Kwr  v.  Sari,  40  Mich., 
617;  Voiburgk  v.  Lag,  46  Mich.,  465;  Fan  Mar- 
ter  V.  MeMman,  89 Mich.,  804;  Boitfordv.  Bet»- 
ford,  49  Mich.,  29.  Upon  such  a  question,  af- 
fecting the  validity  and  effect  of  a  contract  made 
and  to  be  performed  in  Michigan,  conceminK 
land  in  Michigan,  the  law  of  the  State  must 
govern  in  proceedings  to  enforce  the  contract 
ui  a  Federal  Court  held  within  the  State.  Brine 
V.  Ini.  Co.,  96  U.  S.,  697  [XXIV.,  858];  Jim. 
Co.  V.  Outhman  [arUe,  648];  Equator  Oo.-w.  HaU 
[ante,  114]. 

I%e  reiuU  it,  thai  tlie  decree  mvMt  be  reterted, 
leithout  eotti  to  either  party  in  thit  court,  amdthe 
cage  remanded  to  Oie  Cireuit  Court  with  diree- 
tion*  to  enter  a  decree  for  the  ptaintift,  vith 
eoite,  modified  by  ttriktng  out  the  aUmoanee  «f 
the  tolieitor'sfee.  Decree  aeeordingl]/. 
Trueoopy.    Test: 

James  H.  If  oKennejr,  Oerk,  Sup.  Oonrt,  IT.  & 
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HERMAN  8.  BACHMAN  et  al.,  PW»-  •» 

Err., 

e. 

JAMES  LAW80N  bt  ai^ 

(See  8. 0.,  Beporter's  ed.,  8S9-flM.) 

OompentoHon  of  aUomtjf—Aat*  <(f  daim — Uen 
for. 

*1.  An  agreement,  made  a  fortnight  before  the 
Treaty  of  WashlnKton  of  1871,  and  Djr  which  the 
owners  of  a  ship  ana  cargo  taken  by  the  armed  rebel 
omleer.  The  Florida,  employed  a  person,  whether  an 
attorney  at  law  or  not,  to  use  his  beat  efforts  to  col- 
lect tbdr  claim  arising  out  of  the  capture,  and  au- 
thorised him  to  employ  such  attorneys  as  he  might 
think  lit  to  proaecate  It,  and  promised  to  pay  him  a 
compensation  equal  to  twenty-Aye  per  cent  of  what- 
ever sum  shall  be  collected  on  the  said  dalmjtppllee 
to  a  sum  awarded  to  them  by  the  Court  of  Oommis- 
sionen  of  Alabama  Claims,  established  by  the  Act  of 
June  ts,  18T4,  ch.  466 ;  and  is  not  aSeoted  by  section 
18  of  that  Act,  providing  that  that  court  should  al- 
low, out  of  the  amount  awarded  on  any  claim,  ~  ~ 


for  the  claimant,  and  lanie  a  warrant  therefor ;  an< 
that  all  other  liens  or  aaslgnmenta,  either  absolute 
or  conditional,  for  pastor  future  services  about  any 
daim,  made  or  to  be  made  before  judgment  in  that 
court,  should  be  void. 

[No.  160.] 
Argwsd  Dec.  14, 188S.       Deddtd  Jan.  7, 1884. 

IN  ERROR  to  the  Superior  Court  of  fhe  City 
of  New  York. 
The  histoiy  and  facts  of  the  case  appear  in 
the  opinion  of  the  court. 

Mettrt.  Edward  JTordjui  and  K  M.  Orit- 
tenden,  for  plaintiffs  in  error. 

Mr.  Frederic  B.  ivaaingm,  tot  defend- 
ants in  error. 

Mr.  JiuHea  Qr»y  delivered  the  opinion  of 
the  court: 

This  action  was  brought  in  the  Superior  Court 
of  the  City  of  New  York,  by  the  members  of 
the  Arm  of  Lawson&  Walker  against  the  mem- 
bers of  the  firm  of  Bachman  BTOthei8,to  recov- 
er compensation  for  services  performed  under 
a  written  agreement  between  them,  dated  April 
26,  1871,  wiuch  recited  that  the  defendants  had 
employed,  and  by  power  of  attorney  of  the 
same  date  had  authorized,  the  plaintins  to  col- 
lect their  claim  arising  out  of  the  capture  of  the 
ship  Commonwealth  and  her  cargo  by  the  armed 
rebel  cruiser.  The  norida ;  and  by  which  the 
plaintiffs  agreed  to  use  their  best  efforts,  at  their 
own  expense,  to  collect  the  said  claim  in  the 
shortest  practicable  time;  andthedefendants.in 
consideration  of  the  premises,  agreed  to  allow 
and  pay  to  the  plaintiffs  a  compensation  equal 
to  twenty-five  per  cent  of  whatever  sum  shall 
be  collected  on  the  said  claim. 

By  the  power  of  attorney,  referred  to  in  this 
agreement,  the  defendants  apx>ointed  the  plaint- 
i&  their  attorneys  to  prosecute  and  collect  the 
claim  by  such  lawful  proceedings  and  means  as 
to  them  might  appear  expedient  but  at  their 
own  cost  and  cluuige,  and  authorized  them  to 
receive  on  the  defendants'  account  whatever 

•Head  note  by  Mr.  Jmttce  Qsat. 
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sums  of  money  might  be  awarded  on  the  daim, 
and  to  give  in  their  name  proper  acquittances 
therefor;  to  execute  all  papers  necessary  to  se- 
cure the  transfer  of  the  claim  to  anv  party,  de- 
partment or  government  which  might  assume 
the  payment  Uiereof ;  and  to  employ  for  the 
prosecution  of  the  clidm  such  attorneys  as  they 
mi^t  think  fit. 

The  plaintiffs,  who  were  average  adjusters, 
filed  an  abstract  of  the  claim  in  the  department 
of  state.and  in  accordance  with  the  instructions 
issued  by  that  department,  and  from  papers  and 
information  furnished  by  the  defendants,  pre- 
I»red  a  memorial  ^ving  a  full  history  of  the 
circumstances  relating  to  the  claim ;  and  aftei^ 
wards  went  to  Washington  several  times  about 
this  and  other  like  claims;  and  after  the  passage 
of  the  Act  of  Congress  of  June  28, 1874,  ch.  4»&, 
establishing  the  Court  of  Commissioners  of  Al- 
abama Claims,  prepared  and  sent  to  the  defend- 
ants for  signature  a  petition  to  be  presented  to 
that  court  which,although  repeatedly  asked  for, 
was  never  returned ;  and  the  defendants,  after 
endeavoring  to  induce  die  plaintiffs  to  release 
them  from  the  agreement.employed  an  attorney 
at  law  to  prosecute  their  claim  before  that  court, 
which  he  did,  and  recovered  thereon  the  sum 
of  M,084.16. 

The  plaintiffs  brought  this  action  to  recover 
twenty-five  per  cent  of  this  sum,  less  $126,  the 
estimated  expense  which  they  would  have  in- 
curred had  they  proceeded  and  recovered  the 
money.  The  defendants,  besides  other  defenses 
presenting  no  federal  question,  contended  that 
the  agreement  sued  on  had  been  annulled  and 
rescinded  by  the  Act  of  1874  [18  Stat,  at  L., 
245].  The  Judge  presiding  at  the  trial  over- 
ruled the  objection,  and  the  jury  returned  a  ver- 
dict for  theplaintiffs,  on  which  ludgment  was 
rendered.  Tne  defendants  appealed  to  the  Oen- 
eral  Term  of  the  Superior  Court,  at  which  the 
judgment  was  reversed  and  a  new  trial  ordered. 
The  plaintiffs  appealed  to  the  Court  of  Appeals, 
which  reversed  the  judgment  of  the  General 
Term,  and  remitted  the  case  to  the  Superior 
Court  for  further  proceedings.  See,  81  N.  Y., 
616.  The  Superior  Court  thereupon  entered 
judgment  in  accordance  with  the  verdict,  and 
the  defendants  sued  out  this  writ  of  error. 

In  support  of  the  writ  of  error  it  was  contend- 
ed that  the  agreement  sued  on  had  relation  sole- 
ly to  the  claim  which  existed  at  its  date;  that 
tJiat  claim  was  extinguished  by  the  operation 
of  the  Treaty  of  Washington,  the  Qeneva 
Award,  and  the  payment  by  Great  Britain  to 
the  United  States  of  the  sum  awarded;  and  that 
the  claim  successfully  prosecuted  under  the  Act 
of  Congress  and  before  the  court  of  commis- 
sioners was  a  new  claim,  created  by  that  Act, 
and  after  the  making  of  the  agreement;  or,  if 
it  could  be  treated  in  any  respect  as  the  same 
claim,  was  so  changed  in  its  character  and  cir- 
cumstances that  the  agreement  had  no  applica- 
tion to  it. 

But,  as  was  said  by  Mr.  JruHee  Story,  deliv- 
ering the  jud|;ment  of  this  court,  in  a  similar 
case:  "  The  nght  to  indemnity  for  an  imjust 
capture,  whether  against  the  captors  or  the  Sov- 
ereign, whether  remediable  in  his  own  courts, 
or  by  his  own  extraordinary  interposition  and 
grants  upon  private  petition,  or  upon  public  ne- 
gotiation, is  a  right  attached  to  the  ownership 
of  the  property  itself."    "The  very  ground  at 
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the  Treaty  is,  that  the  municipal  remedy  is  in- 
adequate ;  and  tliat  the  party  has  a  right  to  com- 
pensation for  illegal  captures,  by  an  appeal  to 
the  justice  of  the  government"  "The  right  to 
compensation,  in  the  eye  of  the  Treaty,  was  Just 
as  perfect,  ttiough  the  remedy  was  merely  by 
petition,  as  the  right  to  compensation  for  an  il- 
legal conversion  of  property,  in  a  municipal 
court  of  justice."  "It  recognized  an  ezistmg 
right  to  compensation,  in  the  aggrieved  parties, 
and  did  not,  in  the  most  remote  degree,  turn 
upon  the  notion  of  a  donation  or  gratuity.  It 
was  demanded  by  our  government  as  matter  of 
right,  and  as  such  it  was  granted  by  Spain." 
Comegyi  v.  Vam,  1  Pet.,  193,  215-217. 

The  claim  established  before  the  Court  of 
Commissioners  of  Alabama  Claims  was  mani- 
festly the  very  claim  contemplated  by  the  agree- 
ment in  suit.  It  is  described  in  that  agreement 
as  a  claim  arising  out  of  the  capture  of  the  ship 
Commonwealth  and  her  cargo,  by  the  armed 
rebel  cruiser.  The  Florida.  The  agreement  bears 
date  only  a  fortnight  before  the  Treaty  of  Wash- 
ington was  made  and  concluded,  by  which  it 
was  agreed  between  the  United  Btates  and  Great 
Britain  that  all  claims  growing  out  of  acts 
committed  bv  The  Alabama  and  other  vessels 
should  be  referred  to  a  tribunal  of  arbitration. 
The  Ilorida  was  one  of  the  vessels  which  were 
determined  by  the  Qeneva  Award  to  have  put 
out  from  British  ports  through  neglect  of  inter- 
national duty  on  the  part  of  Qreat  Britain,  and 
compensation  for  the  wrongs  done  by  which  to 
these  defendants  and  others  was  included  in  the 
sum  awuded  in  favor  of  the  United  States. 
The  claim  of  the  defendants  was  one  for  which 
compensation  was  justly  due  to  them  from 
Great  !&itain;  was  demanded  by  the  United 
States  from  Great  Britain  as  a  matter  of  right; 
as  such  was  awarded  to  be  paid  and  was  paid 
by  Great  Britain  to  the  United  States  in  accord- 
ance with  the  provisions  of  the  Treat}j  between 
the  two  Nations,  and  with  the  determination  of 
the  tribunal  of  arbitration  created  by  that 
Treaty;  and  was  paid  by  the  United  States  to  the 
defendants,  out  of  the  money  received  from 
Great  Britain,  pursuant  to  the  directions  of  the 
Act  of  Congress,  and  to  the  decision  of  the 
court  of  commissioners  establishedby  that  Act. 
The  defendants  were  the  original  owners  of  the 
claim,  and  the  money  was  granted  and  paid  by 
the  United  States  to  them  as  such  The  mon- 
ey so  demanded  and  received  by  the  United 
States  from  Great  Britain,  and  paid  by  the  Unit- 
ed States  to  the  defendants,  was  money  collected 
on  the  claim  described  in  the  sneement.  Gom- 
egyt  v.  Vaue,  above  cited;  Phelpi  v.  MeDoruM, 
99  U.  8.,  298  [XXV.,  473];  lAonard  v.  Nye, 
125  Mass.,  455. 

The  other  points  relied  on  in  support  of  the 
wric  of  error,  so  far  as  they  present  any  feder- 
al question,  are  based  upon  the  foUowmg  pro- 
visions of  the  Act  of  1874: 

"  Sec.  18.  In  case  any  Judgment  is  rendered 
by  said  court  for  indemni^  for  any  loss  or  claim 
herein  before  mentioned  against  the  United 
States;  at  the  time  of  the  giving  of  the  judgment 
the  court  shall,  upon  motion  of  the  attorney  or 
counsel  for  the  claimant,  allow  out  of  the 
amount  thereby  awarded,  such  reasonable  coun- 
sel and  attorney  fees,  to  the  counsel  and  attoi^ 
ney  employed  by  the  claimant  or  claimants  re- 
spectively, as  the  court  shall  determine  is  just 
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and  reasonable,  as  compensation  for  the  services 
rendered  the  claimant  in  prosecutbig  sodi 
claims,  which  allowance  shall  be  enteredas part 
of  the  Judgment  in  such  case,  and  shall  be  made 
specifically  payable  as  a  part  of  said  Judgment 
for  indemnmoation  to  the  attorney  or  counsel, 
or  both,  to  whom  the  same  shall  oe  adjudged; 
and  a  warrant  shall  issue  from  the  Treasury, 
in  favor  of  the  person  to  whom  such  allowance 
shall  be  made  respectively,  which  shall  be  in 
full  compensation  to  the  counsel  or  attorney  for 
prosecuting  such  daim;  and  all  other  liens  up- 
on, or  assignments,  sales,  transfers,  either  abso- 
lute or  conditional,  for  services  rendered  or  to 
be  rendered  about  any  claim  or  part  or  parcel 
thereof  provided  for  in  this  bill,  neretofore  or 
hereafter  made  or  done  before  such  judgment 
is  awarded  and  the  warrant  issued  thoefor, 
shall  be  absolutely  null  and  void  and  of  none 
effect."    18  Stat,  at  L.,  249. 

It  was  aipied  that  the  Act,  by  prescribing  a 
mode  of  proceeding  for  collecting  the  claim 
which  required  the  servlcee  of  attorneys  at  law, 
rendered  the  agreement  in  question  inoperative, 
because  the  pluntlfb,  not  being  such  attorneys, 
were  incapable  of  performing  it  But  the  pow- 
er of  attorney  executed  at  the  same  time  as  the 
agreement,  and  referred  to  therein,  authorized 
the  plaintiffs  to  use  all  such  lawful  means  and 
proceedings,  and  to  employ  such  attorneys,  as 
they  might  think  fit,  for  the  prosecution  of  the 
claun. 

It  was  further  contended  that  the  section 
above  quoted  rendered  illegal  and  redd  aD  agree- 
ments, made  before  Judgment,  to  pay  compen- 
sation for  services  about  any  such  claim.  But 
the  prohibition  is  clearly  limited  to  liens,  sales 
or  assignments  which  create  a  right  of  proper^ 
in  the  claim  itself,  and  does  not  extend  to  a 
mere  personal  agreement  to  pay  as  oompcnss- 
tion  for  such  services  a  sum  of  money  ecroal  to 
a  certain  proportion  of  the  amount  which  may 
be  recovwed. 

The  other  points  made  in  argoment  present 
no  federal  question  and,  theraoie,  afford  do 
ground  upon  which  this  court  can  revise  the 
Judgment  of  the  state  court  Murdoek  v.  Mem- 
phU,  20  WalL,  690  [87  U.  8.,  XXIL,  «»]. 

Judgment  ajnTtnta. 

True  copy.    Test : 

James  H.  HoKenney,  Cleric,  Sop.  Oomt,  U.  8. 


A.  U.  WTMAN,   Treasurer  of  the  Uhitkd 

Statks,  Plff.  i»  Btt., 
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UNITED  STATES,  «t  ra.'Eaaina^  P.  Hai.- 

BTKAD,  Admr.,  etc. 

(See  S.  C,  Reporter's  ed.,  nU-Vli. 

Auett,  what  art — debtidueftnom  United  Btatm  • 
mandamus  to  U.  8.  Trecuurer. 


*1.  FortheimTposeof  foan(llnKadmtailstiatioa,a 
simple  oontraot  debt  is  aaseto  where  ttie  deMor  re- 
sides, even  If  a  bill  of  exchange  or  ininiilswiij  boM 
has  been  crlven  for  it,  and  wlthoat  reciud  to  tka 
place  where  the  bill  or  note  is  found  or  pajabfe, 

8.  Debts  due  from  the  United  States  an  not  hwal 
assets  at  the  seat  of  Qovenuneot  only. 

8.  The  Tieasnrer  of  the  United  States  cannot  b* 
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oompelled  by  Trtlt  of  mondomut  to  pay  to  an  admin- 
istrator appointed  in  the  Diatriot  of  Columbia,  of  an 
inhalritaat  of  one  of  tbe  Statee  of  tlie  Union,  the 
amoont  of  a  dntft  payable  to  the  intestate  at  the 
TreasuiT.out  of  an  appropriation  made  by  Con^reaB, 
and  held  by  such  adminigtrator. 

[No.  898.] 

Arywd  Dee.  IS,  14. 18SS.  Decided  Jan.  7. 1884. 

IN  ERROR  to  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  history  and  facts  of  the  case  appear  in  the 
opinion  of  the  court. 

Mr.  Wm.  A.  Maury,  Atit.  Atty-Oen.,  tat 
plaintiff  in  error. 

Metsn.  A.  L.  Herriaian  and  t.  Walter 
Cooksey.  for  defendant  in  error. 

Mr.  JvtUee  Gray  delivered  the  opinion  of 
the  court: 

This  is  a  writ  of  error  sued  out  by  the  Treas- 
urer of  the  United  States,  to  reverse  a  judgment 
of  the  Supreme  Court  of  the  District  of  Colum- 
bia, ordenng  a  perempton'  writ  of  mandamut 
to  issue  against  him  ui>on  the  petition  of  Eminel 
P.  Halstwd,  as  administrator,  appointed  in  the 
District,  of  the  estates  of  John  K.  Pulliam  and 
John  J.  Pulliam,  each  of  whom  was  an  inhab- 
itant of  the  State  of  Tennessee  at  the  time  of  his 
deaUi,  and  as  trustee  appointed  bv  that  court, 
to  compel  the  payment  to  him  of  tne  amount  of 
certain  drafts  hereinafter  mentioned. 

The  petition  allied  and  the  answer  admitted 
these  facts:  on  June  17, 1888,  Wyman,  then  and 
still  Treasurer  of  the  United  States,  residing 
and  transacting  the  business  of  his  office  at 
Washington  in  the  District  of  Columbia,  issued, 
under  and  by  virtue  of  the  Act  of  Congress  of 
May  1, 1882,  ch.  114  [82  Stat  at  L.,  68^.  mak- 
ing appropriations  thcmfor,  three  drafts  parable 
at  the  TreasujT  in  Washington,  one  for  |8,090, 
payable  to  John  J.  Pulliam,  executor  of  John 
N.  Pulliam  or  order,  and  two  for  |1,22S  and 
f546  respectively,  payable  to  John  J.  Pulliam 
or  order;  and  the  tliree  drafts  were  delivered 
to  Halstesd  on  account  of  the  payees.  John  J. 
Pulliam  afterwards  died,  and  Halstead,  having 
the  drafts  in  his  possession,  applied  for  and,  on 
August  8,  1888,  obtained  letters  of  admmis- 
traaon  in  the  District  of  Columbia  upon  the 
several  estates  of  the  two  Pulliams.  In  Septem- 
ber, 1882,  Benjamin  U.  Eeyser  filed  a  bill  on  the 
eqtiity  side  of  the  Supreme  Court  of  the  District 
against  Halstead  and  others,  claiming  an  equi- 
table interest  in  these  drafts  or  the  proceeds 
thereof,  and  in  March,  1888,  obtained  a  decree 
directing  Halstead,  as  administrator  as  afore- 
said, and  as  trustee  for  that  purpose,  to  indorse 
and  collect  the  drafts,  and  to  make  distribution 
of  the  proceeds.  In  obedience  to  this  decree, 
Halstead,  on  April  19, 1888,  indorsed  the  drafts, 
and  demanded  payment  thereof  of  Wyman,  as 
Treasurer  of  the  United  States;  bat  he,  although 
baving  sufficient  money  in  his  possession,  ap- 
propriated by  Congress,  refused  to  pay  tliem 
-without  the  indorsements  of  administrators  ap- 
pointed in  the  State  of  Tennessee,  the  domi^ 
of  the  two  deceased  persons. 

The  opinions  delivered  in  the  court  below, 
upon  grantingtilie  writ  of  maTtdamvt,  are  re- 
ported in  11  Washington  Law  Reporter,  870- 
§77,  88l^«94. 

The  determination  of  this  case  does  not  de- 
pend upon  the  question  whether  administration 
10»  U.  S.  U.  8..  Book  27. 


was  rightly  taken  out  in  the  District  of  Colum> 
bia,  nor  upon  the  question  whether  an  admin- 
istrator appointed  elsewhere  could  sue  witliin 
the  District  upon  debts  payable  here,  but  upon 
the  question  whether  a  payment  by  the  United 
States  to  an  administrator  already  or  hereafter 
appointed  in  Tennessee,  the  domicil  of  the  de- 
ceased, would  be  a  good  discharge  of  tbe  debts, 
payment  of  whidi  is  now  sought  to  be  enforced. 

The  general  rule  of  law  is  well  settled,  that 
for  the  purpose  of  founding  administration  all 
simple  contract  debts  ore  assets  at  the  domicil 
of  the  debtor;  and  that  the  locality  of  such  a 
debt  for  this  purpose  is  not  affected  by  a  bill  of 
exchange  or  promissory  note  having  been  given 
for  it,  because  the  bill  or  note  does  not  altwthe 
nature  of  the  debt,  but  is  merely  evidence  of 
it  and,  therefore,  the  debt  is  assets  where  the 
debtor  lives,  without  regard  to  the  place  where 
the  instrument  is  found  or  payable.  Teomatu  v. 
Bradahau),  Carth.,  878;  8.  0.,  Comb.,  898;  Holt, 
42;  8  Salk.,  70,  164;  Abinger,  C.  B.,  in  Atty- 
Oen.  V.  Bomoen*,  4  M.  &  W.,  171, 191;  8.  0..  1 
Horn  &  Hurl..  819,  824;  Parke,  B.  in  Mondd 
V.  Stede,  1  DowL  (N.  8.),  166, 167;  SHoeumb  v, 
8artford,  8  Conn.,  683;  Chapman  v.  FUh,  6 
Hill,  664;  Owen  v.  MOler,  10  Ohio  St,  186; 
Pinney  v.  MeOregory,  102  Mass.,  186. 

An  administrator  is  of  course  obliged  to  de- 
mand payment  at  the  place  where  ui«  bill  or 
note  is  payable;  and  he  may  find  difficulty,  un- 
less it  is  pavable  to  bearer,  in  suing  upon  it  in 
a  place  in  which  he  has  not  taken  out  adminis- 
tration. But  payment  to  the  administrator  ap- 
pointed in  the  State  in  which  the  intestate  hod 
his  domicil  at  the  time  of  his  death,  whether 
made  within  or  without  that  State,  is  good 
against  any  administrator  appointed  dsewhere. 
WOhin*  ▼. Ettett,  9  Wall., 740  [76  U.  S.,  XIX., 
686],  and  {amt»,1X«\. 

Ab  was  said  by  Mr.  Jtutiee  Stoiy,  in  deliv- 
ering the  judnnent  of  this  court  biVaugfian  v. 
Iforinup,  16  Pet.,  1,  6,  and  repeated  by  Mr. 
JiuUee  McLean,  in  delivering  judgment  in 
Maekey  v.  Cox,  18  How.,  100,  106  [69  U.  S., 
XY.,  299,  801| :  "The  debts  due  from  the 
Oovemment  of  the  United  States  have  no  lo- 
cality at  the  seat  of  Government  The  United 
States,  in  their  sovereign  capacity,  have  no  par- 
ticular place  of  domicil,  but  possess,  in  contem- 
plation of  law,  an  ubiouity  throughout  the 
Union;  and  the  debts  due  by  uiem  ore  not  to  be 
treated  like  the  debts  of  a  ijrivate  debtor,  which 
constitute  local  assets  in  his  own  domicil.  On 
the  contrary,  tbe  administrator  of  a  creditor  of 
the  Oovemment,  duly  appointed  in  the  State 
where  he  was  domiciled  at  the  time  of  his  death, 
has  full  authority  to  receive  payment  and  give 
a  full  discharge  of  the  debt  due  to  his  intestate, 
in  any  place  where  the  Government  may  choose 
to  pay  it" 

la  Vavghan  v.  Norihup,  an  administrator, 
appointed  in  Kentucky,  of  on  inhabitant  of  that 
State,  who  died  there  intestate  and  childless, 
received  a  sum  of  money  from  the  Treasury  of 
the  United  States,  for  military  services  ren- 
dered by  the  intestate  during  the  Revolutionary 
War;  and  a  bill  in  equity,  Sled  aj^tinst  him  in 
the  District  of  Colimibia  by  the  next  of  kin, 
for  their  distributive  shares  of  the  money,  was 
dismissed  for  want  of  jurisdiction,  because  an 
administrator,  ^tpointed  in  and  deriving  his 
authority  from  one  State,  was  not  liable  to  b« 
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Bucd  clscwbpre,  in  his  official  cbaracter,  for 
assets  lawfully  recelTcd  by  bim  under  and  in 
vii-tue  of  bis  original  letters  of  administration. 

In  that  case,  as  in  this,  it  -was  argued  by 
counsel  tbat  tbe  assets  in  question  were  not 
collected  in  the  State  of  the  intestate's  dom- 
icll,  but  were  received  as  a  debt  due  from  the 
government  at  the  Treasury  Department  at 
Washington,  and  so  constituted  local  assets 
within  this  District.  It  was  in  declining  to 
yield  to  that  argument,  that  the  court  laid  down 
tbe  gcnentl  principles  above  quoted,  and  added: 
"  If  any  other  doctrine  were  to  be  recognized, 
the  consequence  would  be,  that  before  the  per- 
sonal representative  of  any  deceased  creditor, 
belonging  to  any  State  in  the  Union,  would  be 
entitleid  to  receive  payment  of  any  debt  due  by 
the  Oovemment.he  would  be  compellable  to  take 
out  letters  of  administration  in  this  District  for 
the  due  administration  of  such  assets.  Such  a 
doctrine  has  never  yet  been  sanctioned  by  any 
practice  of  the  Qovemment;  and  it  would  be 
full  of  public  as  well  as  private  inconvenience. 
It  has  not,  in  our  judgment,  any  just  founda- 
tion in  the  pi-inciples  of  law.  We  think  that 
Northup,  under  the  letters  of  administration 
taken  out  in  Kentucky,  was  fully  authorized 
to  receive  the  debt  due  from  the  Government  to 
his  intestate;  that  the  moneys  so  received  con- 
stituted assets  under  that  administration,  for 
which  he  was  accountable  to  the  proper  tribu- 
nals in  Kentucky;  and  that  distribution  thereof 
might  have  been  and  should  have  been  songht 
there,  in  the  same  manner  as  of  any  other  debts 
due  to  the  intestate  in  Kentucky.'^ 

The  Act  of  June  U,  1812,  ch.  106,  sec.  11, 
since  omitted  in  the  Revision  In  1874  of  the 
Statutes  of  the  District,  by  which  executors  or 
administrators  appointed  in  any  State  or  Terri- 
tory were  permitted  to  maintain  any  suit  or 
action,  or  to  prosecute  and  recover  any  claim, 
in  the  District  of  Columbia,  as  if  they  bad  been 
appointed  here,  was  referred  to  in  the  opinion, 
not  as  the  principal  ground  of  decision,  but  as 
affording  no  support  for  the  bill,  and  as  fortify- 
ing rather  than  weakening  the  general  princi- 
ples of  law  upon  the  subject.  2  Stat,  at  L., 
758;  15  Pet,  7.  8. 

In  the  case  at  bar,  neither  the  fact  that  the 
drafts  were  made  payable  at  the  Treasury  of 
the  United  States  in  the  City  of  Washington, 
nor  the  deposit,  pursuant  to  section  807  of  the 
Revised  Statutes,  of  the  money  represented  hy 
the  drafts  in  the  Treasury  to  the  credit  of  the 
payees,  affected  the  character  or  the  locality  of 
the  debts.  Tbe  deposit  of  the  money  gave  the 
payees  or  their  representatives  no  property  in 
or  lien  upon  it.  The  obligation  of  the  United 
States  was  not  to  surrender  to  them  any  specific 
sums  of  money,  but  to  pay  to  them  sums  equal 
to  the  amounts  credited  to  them,  as  in  the  case 
of  any  other  liquidated  debt.  The  creditors  could 
not,  mdeed,  insist  upon  payment  without  first 
demanding  it  at  the  Treasury.  But  the  United 
States,  in  their  sovereign  capacity,  having  no 
domidl  in  any  one  part  of  the  Union  rather  than 
in  any  other,do  not,  by  establishing  at  the  nation- 
al capital  a  Treasury  for  the  transaction  of  the 
ptindpal  business  of  the  financial  department 
of  the  Oovemment,  and  making  their  money 
obligations  payable  there,  confine  their  presence 
or  their  powers  to  this  spot.  The  United  States, 
having,  in  the  phrase  of  Mr.  Justice  Story,  "an 
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it  is  immaterial  that  the  Bround  laid  out  as  a  street 
had  not  been  used  as  such  for  a  long  period  of  time. 

i.  The  legal  eltect  of  a  final  instnunent, which  de- 
flnea  and  declares  the  Intentions  and  rigbts  of  the 
parties,  cannot  be  modifled  nor  controlled  by  proof 
of  any  preliminary  negotiations  or  agreement. 

5.  Certiflcates  and  plats  made  and  recorded  un- 
der an  Act  which  says  that  they  shall  be  sufficient 
and  effectual  to  vest  the  legal  estate  in  lands  in  the 
purchasers  without  any  Oeed  or  formal  conveyance, 
cannot  be  contradicted,  varied  or  explained  by 
parol,  any  more  than  If  they  were  formal  convey- 
ances. 

9.  The  compact  of  1T8S,  between  Virginia  and 
Maryland,  secured  to  their  citizens  the  prTvUe^  of 
melung  and  carrying  out  wharves,  as  to  the  shores 
of  the  Potomac,  only  so  far  as  they  were  adjoining 
their  lands. 

[Noe.  188,  134.] 

Arfued  Nov.  i6,  £7,  S8,  188S.    Decided  Jan.  7, 

1884. 

APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 
The  history  and  facts  of  the  case  fully  appear 
in  the  opinion  of  the  court. 

Me»»r$.  fobn  Selden  and  Conway  Rob- 
iiwoa,  for  appellants. 

Mettrt.  William  Bimey  and  Nathaniel 
Wilaon,  for  appellees. 

Mr.  Juttiee  Matthews  delivered  the  opinion 
of  the  court: 

These  two  cases  were  heard  together  in  the 
court  below  and  in  this  court.  They  involve 
the  same  questions  and  depend  upon  incts  sub- 
stantially  the  same,  appcarmg  in  a  single  record. 

The  claim  of  the  appellants,  who  were  plaint- 
iffs below,  is,  that  being  owners  and  in  posses- 
sion, in  the  first  case,  of  square  No.  472;  and, 
in  the  second,  of  lot  No.  18  in  square  No.  604, 
on  the  plan  of  the  Cit^  of  Washington,  they  are 
cntitlea  to  the  exclusive  right  to  make  and  use 
wharves  and  other  similar  improvements  in  the 
Potomac  River  opposite  or  in  front  of  these  lots, 
which  are  separated  from  it  by  Water  Street; 
and  the  object  of  the  bills  is  to  restrain  the  de- 
fendants, by  a  perpetual  injunction,  from  in- 
truding upon  and  disturbing  the  enjoyment  of 
their  ngbt.  This  claim  is  denied  by  the  defend- 
ants, who  assert  an  adverse  right  under  public 
authorities  acting  in  the  name  of  the  United 
States.  This  issue  was  determined  by  the  court 
below  in  favor  of  the  defendants,  by  decrees 
dismissing  the  bills,  which  decrees  these  appeals 
bring  before  us  for  review. 

The  plaintifiEs  derive  title  to  the  lots  men- 
tioned Dy  meene  conveyances  from  Notley 
Young,  who  was  the  original  proprietor  of  a 
tract  of  about  four  hundred  acres,  known  as  the 
Dudingtoo  Pastures,  lying  upon  the  Potomac 
Biver,  and  which  became  part  of  the  site  of  the 
City  of  Washington,  extending  along  the  river 
from  at,  or  near  the  mouth  of  Tiber  Creek,  to 
the  grounds  of  the  United  States  Arsenal. 

The  seventh  clause  of  the  compact  between 
Virginia  and  Maryland,  of  March  28,  1786,  de- 
clared that  "The  citizens  of  each  State  respect- 
ively shall  have  full  property  in  the  shores  of 
the  Potowmack  River  adjoining  their  lands, 
-with  all  emoluments  and  advantages  thereuinto 
beloog^g,  and  the  privilege  of  making  and  car- 
rying out  wharves  and  other  improvements,  so 
as  not  to  obstruct  or  injure  the  navigation  of  the 
river." 

The  nature  and  extent  of  this  compact  were 
considered  by  this  court  in  OeorgeUnea  v.  Canal 
Co.,  12  Pet.,  91,  where  it  was  declared  to  bea 
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compact  between  the  States  as  such,  to  which 
the  citizens  of  neither  were  parties  and,  being 
subject  to  the  will  of  the  States,  as  to  any 
changes  in  its  stipulations,  it  was  equally  under 
the  control  of  Congress,  after  the  cession.  It 
was  provided,  however,  by  Uie  Act  of  July  16, 

1790,  1  Stat,  at  L.,  180,  accepting  the  District 
of  Columbia  as  the  seat  of  the  Government  of 
the  United  States,  "  That  the  operation  of  the 
laws  of  the  State  within  such  distiict  shall  not 
be  affected  by  this  acceptance,  until  the  time 
fixed  for  the  removal  of  the  government  there- 
to, and  \mtil  Congress  shall  otherwise  by  law 
provide." 

It  was,  therefore,  provided  by  the  Oenend  As- 
sembly of  Maryland,  by  an  Act  of  December  19, 

1791,  sec.  12,  that  the  Commissioners  of  the  Dis- 
trict, appointed  by  the  President  under  the  Act 
of  Congress  of  July  16, 1790,  "Shall,  from  time 
to  time,  until  Congress  shall  exercise  the  juris- 
diction and  government  within  the  said  terri- 
tory, have  power  to  license  the  building  of 
wharves  in  the  waters  of  the  Potomac  and  the 
eastern  branch,  adjoining  the  said  city,  of  the 
materials,  in  the  manner  and  of  the  extent  they 
may  judge  durable,  convenient,  and  agreeing 
with  general  order.  But  no  license  shall  be 
granted  to  one  to  build  a  wharf  before  the  land 
of  another,  nor  shall  any  wharf  be  built  in  the 
said  waters  without  license,  as  aforesaid;  and  if 
any  wharf  shall  be  built  without  such  license 
or  diiferent  therefrom,  the  same  is  hereby  de- 
clared a  common  nuisance."  Davis  [Stats.], 64. 

In  pursuance  of  this  authority,  the  commis- 
sioners adopted  the  following  regulation  on  the 
subject,  dated  July  20,  1796: 

"  That  all  the  proprietors  of  water  lots  are 
permitted  to  wharf  and  build,  as  far  out  into 
the  River  Potomac  and  the  eastern  branch  as 
thejr  think  convenient  and  proper,  not  injuring 
or  interrupting  navigation,  leaving  a  space, 
wherever  uie  general  plan  of  the  streets  in  the 
city  requires  it,  of  equal  breadth  with  those 
streets,  which,  if  made  by  an  individual  hold- 
ing the  adjacent  property,  shall  be  subject  to 
his  separate  occupation  and  use  until  the  pub- 
lic shall  re-imburse  the  expense  of  making  such 
street,  and  where  no  street  or  streets  intersect 
said  wharf,  to  leave  a  space  of  sixty  feet  for  a 
street  at  the  termination  of  every  three  hundred 
feet  of  made  ground;  the  buildings  on  said 
wharves  or  made  ground  to  be  subject  to  the 
general  regulations  for  buildings  in  the  City  of 
Washington,  as  declared  by  the  President. 
Wtiarves  to  be  built  of  such  materials  as  the  pro- 
prietors may  elect"  Pp.  408,  409,  Ihx>ceeding8 
of  Commi^ioners,  1791-1795. 

This  regulation  was  submitted  to  President 
Washington,  who  directed  it  to  be  published, 
by  letter  dated  at  Mt.  Vernon,  Sep.  18,  1795. 

In  the  meantime,Notley  Young  and  the  other 
proprietors,  whose  proposal  had  been  accepted, 
by  distinct  conveyances,  but  in  like  form,  had 
conveyed  to  Thomas  Beall  and  John  M.  €iantt, 
as  trustees,  the  several  tracts  of  land  which  were 
to  constitute  the  territory  of  the  City  of  Wash- 
ington. That  of  Notley  Young  was  dated  June 
20,  1791,  and  conveyed,  in  fee  simple,  all  the 
lands  of  him,  the  said  Notley  Young,  therein 
described,  to  have  and  to  hold,  with  their  ap- 
purtenances, in  consideration  of  the  uses  and 
trusts  therein  mentioned,  and  to  and  for  the 
.special  trusts  following,  and  no  other: 
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"That  all  the  lands  hereby  barc^iined  and 
■old,  or  such  part  thereof  as  may  be  thought 
neoenaiy  or  proper  to  be  laid  ont,  together  with 
other  laadB  within  the  said  limits,  for  a  federal 
city,  with  such  streets,  souares,  parcels  and  lota 
as  the  President  of  the  United  States  for  the 
time  being  shall  approve;  and  that  the  said 
Thomas  Beall,  of  G^rge,  and  John  M.  Oantt,  or 
the  surrivor  of  them,  or  the  heirs  of  such  sur- 
vivor, shall  convey  to  the  commissioners  for  the 
time  being,  appointed  by  virtue  of  the  Act  of 
Congress  entitled  'An  Act  for  Establishing  the 
Temporary  and  Permanent  Seat  of  the  Govern- 
ment of  the  United  States,'  and  their  succes- 
sors, for  the  use  of  the  United  States  forever, 
all  the  said  streets  and  such  of  the  said  squares, 
parcels  and  lots  as  the  President  shall  deem 
proper,  for  the  use  of  the  United  States;  and 
that,  as  to  the  residue  of  said  lots  into  which 
the  said  lands  hereby  bargained  and  sold  shall 
have  been  laid  off  and  divided,  that  a  fair  and 
equal  division  of  them  shall  be  made;  and  if  no 
otner  mode  of  division  sliall  be  agreed  on,  by 
consent  of  the  said  Notley  Young  and  the  com- 
missioners for  the  time  bong,  then  such  residue 
of  the  said  lots  shall  be  divided,  every  other  lot 
alternate  to  the  said  Notley  Young;  and  it  shall 
in  that  event  be  determined  by  lot  whether  the 
said  Notley  Young  shall  begin  with  the  lot  of 
the  least  number  hud  out  on  the  said  lands  or 
the  following  number;  and  all  the  said  lots 
which  may  in  any  manner  be  divided  or  as- 
signed to  the  said  Notley  Young  shall  there- 
upon, together  with  anv  part  of  the  said  bar- 
gained and  sold  lands,  if  anv,  which  shall  not 
have  been  laid  out  on  the  said  dty,  be  conveyed 
by  the  said  Thomas  Beall,  of  Qeorge,  and  John 
M.  Oantt,  or  the  survivor  of  them,  or  the  heirs 
of  such  survivor,  to  him,the  said  Notley  Young, 
his  heirs  and  assigns,"  etc. 

It  was  also  stipulated  therdn,  that  the  said 
Beall  and  Gantt  should,  at  the  request  of  the 
President  of  the  United  States,  convey  all  or 
any  of  said  lands  which  should  not  then  have 
been  conveyed  in  execution  of  the  trusts  afore- 
said to  sudi  persons  as  he  should  appoint,  in 
fee  simple,  subject  to  tlie  trusts  remaining  to  be 
executed,  and  to  the  end  that  the  same  might 
be  perfected.  Aocordinglv,  on  October  8, 1796, 
the  President  requested  aeail  and  Gantt  to  con- 
vey all  the  unconveyed  residue  of  the  hmd 
granted  by  Notley  Young  to  Scott,  Thornton 
and  White,  then  commissioners,  appointed  un- 
der the  Act  of  July  16,  1790,  "in  fee  simple, 
subject  to  the  trusts  y^  remaining  to  be  exe- 
cuted;" and  on  November  80, 17M,  Beall  and 
Gantt  accordingly  conveyed  by  deed,  in  fee 
simple,  to  the  commissioners  last  named. 

In  the  meantime,  however,  the  plan  of  the 
dty  had  been  adopted  and  promulgated,  on 
maps  of  which  were  laid  out  the  squares,  lots, 

?ablic  grounds  and  streets;  and  on  October  18, 
704,  a  divirion  of  the  property  had  been  made 
between  NoUev  Young  and  the  commissioners, 
in  execution  of  the  trusts  of  the  deed  from  him 
to  Beall  and  Gantt,  by  which  square  No.  604  fell 
to  the  public,  and  square  No.  473  to  Notley 
Youne. 

No  deed  was  made  by  Beall  and.Gantt  to  Not- 
lev  Young  for  square  No.  472,  but  on  January 
18, 1707,  the  commissioners  recorded  in  their 
book,  which  by  law  they  were  authorized  to 
keep  for  tliat  purpose,  their  certificate  that  ^ey 
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These  allegations,  in  substance,  are  admitted 
in  the  answer  to  be  trae,  with  the  qualification 
that  Uie  width  of  the  street  was  left  undefined 
because  it  constituted  the  whole  space  between 
the  line  of  the  squares  and  the  river,  whatever 
that  might  be  determined  to  be  from  time  to 
time,  but  that  the  commissioners,  on  March  22, 
1796,  made  an  order  directing  it  to  be  laid  out 
eighty  feet  in  width  from  square  1079  to  square 
east  of  square  1026,  and  to  run  out  the  squares 
next  to  the  water  and  prepare  them  for  divis- 
ion; and  that  it  was  so  designated  on  maps  of 
the  dtjr  in  180S.  If  not,  the  inference  is  all  the 
stronger  that  the  whole  space  south  of  the  line 
of  the  lots  was  intended  to  be  the  property  and 
for  the  use  of  the  public.  Barelay  v.  HouiM,  6 
Pet,  498.  In  Rowan  v.  Fortland,  8  B.  Mon., 
282-289,  that  inference  was  declared  to  be  the 
legal  result  of  such  a  state  of  facts.  It  is  quite 
certain  that  such  a  space  was  designated  on  the 
ofiSdal  map  of  the  ci^  as  originally  adopted, 
the  division  and  sale  oi  the  squares  and  lots  be- 
ing made  in  reference  to  it.  What  the  legal  ef- 
fect of  that  fact  is  we  shall  hereafter  inquire, 
and  while  we  do  not  consider  it  to  be  qualified 
by  the  circumstances  set  forth,  as  to  the  actual 
history  of  the  street  as  made  and  used,  they 
perhaps  sufSdently  accoimt  for  the  doubt  and 
confusion  in  which  the  questions  of  right, 
brought  to  issue  in  this  litigation,  seem  for  so 
long  a  period  to  have  been  mvolved. 

The  transaction  between  Nodey  Young  and 
the  public  authorities,a8  evidenced  by  the  docu- 
ments and  circumstances  thus  far  set  forth,  was 
equivalent  in  its  result  to  a  conveyance  by  him 
to  the  United  States,  in  fee  simple,  of  all  his 
land  described,  with  its  appurtenances,  and  a 
conveyance  back  by  the  United  States  to  him, 
of  square  No.  472;  and  to  Greenleaf,  of  square 
ITo.  604  bounded  and  described  as  above  set 
forth;  leaving  in  the  United  States  an  estate  in 
fee  simple,  absolute  for  all  purposes,  in  the 
■trip  of  land  designated  as  Water  Street,  inter- 
vening between  the  line  of  the  squares,  as  laid 
out,  and  the  Potomac  River. 

The  very  point  as  to  the  nature  of  this  title 
was  decided  in  the  case  of  Van  New  v.  Mayor, 
etc.,  of  WaOiington,  4  Pet.,  282.  It  was  there 
said  by  Mr.  JvtUee  Story,  deliverine  the  opin- 
ion of  the  court,  p.  286:  "  Here  we  have  a  sol- 
emn instrument  embodying  the  final  intentions 
and  agreements  of  the  parties,  without  any  al- 
legations of  mistake,  and  we  are  to  construe 
that  instrument  according  to  the  legal  import 
of  its  terms.  Now,  upon  such  le^  import, 
there  do  not  seem  grounds  for  any  reasonable 
doubt  The  streets  and  public  squares  are  de- 
clared to  be  conveyed '  for  the  use  of  the  United 
States  forever.'  These  are  the  very  words 
-which  by  law  are  required  to  vest  an  absolute 
unconditional  fee  simple  in  the  United  States. 
They  are  the  appropriate  terms  of  art,  if  we 
may  so  say,  to  express  an  unlimited  use  in  the 
government  If  the  government  were  to  pur- 
chase a  lot  of  land  tor  any  general  purpose, 
they  are  the  very  words  which  the  conveyance 
-would  adopt  in  order  to  grant  an  unlimited  fee 
to  the  use  of  the  government  There  are  no 
other  words  or  rderences  in  the  instrument 
-which  control  in  any  manner  tlie  natural  mean- 
ing of  them.  There  are  no  objects  avowed  on 
the  face  of  it  which  imply  any  limitation.  How, 
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then,  can  the  court  defeat  the  legal  meaning 
and  resort  to  a  conjectural  intent? 

It  was  accordingly  decided  in  that  case,  that 
the  ownership  oi  the  land  over  which  the 
streets  in  the  City  of  Washington  had  been  laid 
out  on  the  original  plan  -was  vested  by  the  deeds 
of  the  proprietors  in  the  United  States  so  com- 

Eletely  ana  unconditionally  that  Congress  might 
iwfullv  dispose  of  it  to  private  persons,  or 
otherwise  convert  it  to  anv  use  whatever. 

It  -was  also  decided  in  that  case,  that  the  le- 
gal efiFect  of  the  final  instrument  which  defined 
and  declared  the  intentions  and  rights  of  the 
parties,  could  not  be  modified  or  controlled  by 
proof  of  any  preliminary  negotiations  or  agree- 
ment "  'nie  general  rale  of  law  is,"  said  the 
court,  "  that  aU  preliminaiy  negotiations  and 
agreements  are  to  be  deemed  merged  in  tiiie 
final  settled  instruments  executed  by  the  par- 
ties, unless  a  clear  mistake  be  established." 
This  applies  not  only  to  the  formal  deeds  from 
Notley  Young  to  ^eall  and  Qantt  and  from 
them  to  the  commissioners,  but  also  to  the  cer- 
tificates and  plats  made  and  recorded  by  the  lat- 
ter, which,  under  the  Maryland  Act  of  Decem- 
ber 28, 1798,  Burch,  Dig.,  224,  "  Shall  be  sof- 
fldent  and  efiFectual  to  vest  the  legal  estate  in 
the  purchasers,  their  heirs  and  assigns,  accord- 
ing to  the  import  of  such  certificates,  without 
any  deed  or  formal  conveyance."  It  is  under 
and  according  to  these  certificates,  granted  to 
Notley  Young  and  Oreenleaf ,  that  Uie  plaint- 
iffs derive  their  title;  and  parol  evidence  to 
contradict,  -vaiy  or  explain  them,  is  no  more  to 
be  admitted  tbian  if  they  were  formal  convey- 
ances.    WaUam  V.  In^M,  21  Pick.,  288. 

For  this  reason  we  refect,  as  -without  legal 
value,  the  book  called  "Division  Book  No.  1," 
ref  errisd  to  as  showing  a  list  of  the  squares  and 
lots  assigned  to  Notley  Young  in  the  division, 
and  containing  an  entry  as  to  square  472  as  hav- 
ing a  water  front  of  314  feet  3  inches.  It  is  not 
well  authenticated  as  a  contemporary  and  orig- 
inal book,  and  is  not  one  whicn  it  was  the  of- 
ficial duty  of  the  commissioners  to  keep.  How- 
ever convenient,  therefore,  it  may  be  as  a  book 
of  reference  for  examiners  of  title  in  facilitating 
searches,  it  has  not  the  quality  of  a  public  rec- 
ord. 

What  effect  upon  the  riparian  rights  of  Not- 
ley Yoimg  would  have  resulted  from  the  crea- 
tion of  a  perpetual  easement  for  a  public  -way 
over  Water  Street  by  a  grant  to  the  Unitea 
States  to  that  use  alone,  uie  title  and  right  of 
possession  in  the  soil  for  all  other  purposes  re- 
maining in  the  original  proprietor,  it  u  unnec- 
essary to  discuss.  The  decisive  circumstance 
in  the  present  case  is,  that  the  United  States  be- 
came the  riparian  proprietor,  and  succeeded  to 
all  the  ripfuian  rights  of  Notley  Young,  by  be- 
coming the  owner  in  fee  simple  absolute  of  the 
strip  of  land  that  adjoined  the  river  and  inter- 
vened between  it,  and  what  remained  to  the 
original  proprietor,  Notley  Young,  after  that 
conveyance;  and  the  successors  to  his  title  had 
no  other  or  greater  rights  in  Water  Street  or  the 
land  on  which  it  was  laid  out  and  eventually 
made,  than  any  other  Individual  members  of 
the  public.  W'hile  it  remained  a  street,  it  was 
subject  to  their  use  as  a  highway  merelT,  otbt 
which  to  pass  and  repass  and,  -without  tiie  con- 
sent of  the  United  States  as  proprietor,  wassub- 
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ject  to  no  private  use  whatever.  The  right  of 
wharfage  remained  appurtenant  to  it,  be(»u8e, 
as  land  adjacent  to  the  river,  that  right  was  an- 
nexed to  it  by  law,  and  could  be  exercised  on 
it  by  the  proprietor :  but  was  severed,  by  the 
severance  of  the  title,  from  the  remainder  of 
the  original  tract,  to  the  whole  of  which  it  had 
formerly  pertained. 

In  reference  to  the  squares  and  lots  lying  north 
of  the  street,  it  may  De  said  of  the  wharfage 
right  claimed,  as  was  said  in  LintiiieumY.  Say, 
»  WaU.,  841  [78  U.  8.,  XIX,,  657];  "It  wasm 
no  way  connected  with  the  enjoyment  or  use  of 
the  lot,  and  a  right  not  thus  connected  cannot 
be  annexed  as  an  incident  to  land,  so  as  to  be- 
come appurtenant  to  it." 

A  ripwian  proprietor,  in  the  language  of  Mr. 
JutHee  Miller  hi  TaUs»  v.  Milwaukee,  10  WaU., 
497-504  [77  U.  8.,  XIX., 984, 986],  is  one  whose 
land  is  bounded  by  a  navigable  stream  ;  and 
among  the  rights  he  is  entitled  to  as  such,  are 
"Access  to  the  navigable  part  of  the  river  from 
the  front  of  his  lot,  uie  right  to  make  a  landing, 
wharf  or  pier  for  his  own  use  or  for  the  use  of 
the  public,  subject  to  such  general  rules  and 
regulations  as  the  Legislature  may  see  proper  to 
impoNse  for  the  protection  of  the  rights  of  the 
public,  whatever  those  may  be."  WMer  v. 
Ha/rbvr  Comr*.,  18  WaU.,  67  [86  U.  8.,  XXL. 
798]. 

In  Massachusetts,  where  it  is  held  that,  by 
virtue  of  the  Ordinance  of  1647,  if  lands  be  de- 
scribed as  bounded  by  the  sea,  the  grantee  will 
bold  the  lands  to  low  water  mark,  so  that  he 
does  not  hold  more  than  one  hundred  rods 
below  high  water  mark ;  8torer  v.  Freeman, 
6  Mass.,  486;  Oammonwealth  v.  Oharlettovm, 
1  Pick.,  180;  yet,  it  is  also  held,  that  where  an 
ancient  location  or  grant  by  the  proprietors  of 
a  township  boimded  the  land  granted  by  a  way, 
which  way  adjoined  the  sea  shore,  the  Ordi- 
nance did  not  pass  the  flats  on  the  other  side 
of  the  way  to  the  grantee.  Oodman  v.  Witulow, 
10  Mass.,  146.  Aad  in  Maine  it  was  decided 
that  a  grantee,  bounded  by  high  water  mark, 
is  not  a  riparian  proprietor  nor  within  the 
Ordinance.  Lapiui  v.  Barigor,  8  Me.,  86.  In 
New  Jersey  it  is  spoken  of  as  "The  right  of 
an  owner  of  lands  upon  tide-waters  to  main- 
tain his  adjacency  to  ft  and  to  profit  by  this  ad- 
vantage," Steven* V.  R.  R.  Cfe.,  »4N.  J.  L.,  582- 
666,  and  as  a  right  "In  the  riparian  owner  to 
preserve  and  improve  the  connection  of  his  prop- 
erty with  the  navigable  water."  Keyport  Com, 
8  C.  £.  Green,  516.  The  riparian  right  is  the 
result  of  that  full  dominion  which  everyone  has 
over  his  own  land,  by  which  he  is  authorized 
to  keep  all  others  from  coming  upon  it  except 
upon  bis  own  terms.  Rawan  v.  PorUand,  8  B. 
Mon.,  283.  It  is  a  form  of  enjoyment  of  the 
land  and  of  the  river  in  connection  with  the 
land.  Lord  Cairns,  in  Lyon  v.  Fidtmonger't  Co. , 
1  App.  Cas.,  662,  673.  "It  seems  to  us  clear," 
said  Pollock,  G.  B.,ia  Stoekjxyrt  Water  Works 
a>.v.B>ttw,8Hurl.  &  Colt.,  800-326,  "Uialthe 
rights  which  a  riparian  proprietor  has  with  re- 
sect to  the  water  are  entirely  derived  from  his 
possession  of  land  abutting  on  the  river.  If  he 
nants  away  a  porUon  of  his  land  so  abutting, 
uien  the  grantee  becomes  a  riparian  proprietor 
and  has  similar  rights." 

No  Inference  in  such  a  case  arises  against  the 
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riparian  right  of  the  grantee  because  the  land 
has  been  granted  for  a  street  On  the  contrary, 
as  was  8^  in  Bamty  v.  Keokuk,  94 U.  8.,834- 
840  [XXIV.,  224-2^],  "A  street  bordering  on 
the  river,  as  this  did,  according  to  the  plan  of 
the  town  adopted  by  the  decree  of  jiortitioii, 
must  be  regarded  as  mtended  tobeused  for  the 
purposes  of  access  to  the  river  and  the  usual  ac- 
commodations of  navigation  in  such  a  connec- 
tion;" that  is,  as  appears  by  the  decision  in  that 
case,  to  be  used  by  the  pubbc  for  sndi  purpoaea. 
as  well  as  a  highway,  in  contradistinction  to  the 
exclusive  right  of  one  cteiming  riparian  ri^ts 
as  owner  of  the  soil.  Oodfrey  v.  Alton,  12  llL , 
29.  "  If  the  city,"  said  this  court  in  2feu>  Or- 
leant  v.  U.  8.,  10  Pet.,  662-717,  "can  claim  the 
origin^  dedication  to  the  river,  it  has  all  the 
rights  and  privileges  of  a  riparian  proprielM'." 

Motley  Young  and  the  successor  to  his  title 
had  no  property  in  the  street,  not  even  the  right 
to  insist  that  it  should  be  maintained  as  such. 
The  United  States  held  its  title  to  the  kmd  over 
which  it  was  laid  out,  for  its  own  use,  and  not 
in  trust  for  any  person  or  for  any  purpoae.  In 
that  respect  the  case  differs  from  R.  R.  Co.  ▼. 
SehurtMier,  7  Wall.,  272  [74  U.  B.,  XIX.,  741, 
where  it  was  held  that,  as  the  city  held  tbie  title 
to  the  street  only  in  trust  for  the  purposes  of  its 
dedication  as  such,  the  title  remained  in  the 
original  proprietor  for  all  other  purposes,  and 
with  a  property  right  in  its  use  as  a  streM  tot 
his  adjacent  limd. 

And  it  is  immaterial  that  the  ground  laid  oat 
as  a  street  was  not  in  a  condition  to  be  used  aa 
a  street,  or  that  much  labor  was  required  to 
place  it  in  that  situation,  or  that,  in  fact,  it  had 
not  been  used  as  such  for  a  long  period  erf  time. 
Barday  v.  HoweU,  6  Pet ,  498-506;  Botlen  v.Xe- 
erav),  17  How.,  436  [58  U.  8.,  XV..  118].  "A 
man  cannot  lose  the  titleto  his  ]andB,''it  issud 
in  this  case,  "by  leaving  them  in  their  natural 
state  without  improvement,  or  forfeit  than  by 
non-user."  p.  486.  MeMwrry  v.  BeMimere,  64 
Md..  108. 

This  denies  no  right  that  can  be  claimed  by 
virtue  of  the  com|mct  between  Virginia  and 
Maryland  of  1785,  for  that  secured  to  their  cit- 
izens the  privilege  of  making  and  carrying  oat 
wharves,  as  to  tLe  shores  of  the  Potomac  only, 
so  far  as  they  were  adioining  their  lands,  and 
such  had  always  been  the  law  in  Maryland,no(- 
withstanding  the  language  of  the  Act  of  1745, 
ch.  9,  sec.  10,  which  was  neld  to  authorize  the 
improvements  therein  spoken  of,  to  be  made  by 
improvers  in  front  of  their  own  lots  only.  Duf- 
an  V.  Baltimore,  5  Gill  &  J.,  867;  Wiiton  v.  Ja- 
loes,  11  Gill  &  J.,  851.  The  "fuU  property  In 
the  shores  of  Potowmack  Kver,"  spoken  of  in 
the  compact,  if  it  is  not  to  be  taken  as  a  mms 
of  the  land  covered  with  water,  but  a  right  of 
occupation  merely,  properly  termed  a  ftan- 
chise,  as  said  by  Hosmer,  C.  J.,  in  B.  Battnr. 
Hemingway,  7  Conn.,  18ft-202,  must  be  appm- 
tenant  to  the  land,  the  conversance  of  wnidi 
carries  it  as  an  incident;  otherwise,  if  it  imidis 
an  ownership  in  the  soil  of  the  shore,  between 
high  and  low  water  mark,  ttland,  it  could  not 
pass,  as  an  appurtenance,  by  a  deed  conveying 
the  adjoining  land;  for  lana  cannot  be  appur- 
tenant to  land,  harrit  v.  Elliott,  10  Pet,  25- 
54;  Siorer  v.  Freeman,  6 Mass.,  435;  0(m.y.Ji- 
ger,  7  Cuah.,  58.    And  in  this  view  the  title  of 
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tbe  plaintiffs  fails,  because  they  show  no  con- 
veyance of  the  loau  in  guo,  as  parcel,  and  claim 
it  only  as  an  appurtenance. 

An  Act  of  Mainland  of  January  82, 1786,  au- 
thorizing an  addition  to  Georgetown,  of  land, 
according  to  a  plat  and  upon  conditions  pre- 
scribed by  the  proprietors,  confirms  this  view  of 
the  state  of  the  general  law  in  Maryland,  by 
making  express  statutory  provision  "That  the 
proprietors  of  the  lots  tronting  on  the  north 
side  of  Water  Street  shall  have  and  enjoy  the 
exdusive  right  to  the  ground  and  water  on  the 
south  side  of  their  respective  lots  for  the  sole 
purpose  of  making  wharves,"  etc.  The  infer- 
ence is  irresistible,  that  this  was  meant  to  give 
statutory  sanction  to  an  exception  from  the  gen- 
eral rule.  The  same  comment  applies  to  the 
case  of  Hazlehurtt  v.  BalUmore,  87  Md.,  199,  to 
which  we  are  referred.  There,  the  street  or 
highway  that  intervened  between  the  wharf  and 
the  water  was,  by  virtue  of  the  statutes  under 
which  the  work  was  executed,  made  part  of  the 
wharf  itself,  and  subject  to  the  right  of  the  lot 
owner  for  the  purposes  of  a  whaif,  and  to  that 
extent  it  was  held  he  had  a  right  of  property  in 
it,  of  which  he  could  not  be  deprived  for  pub- 
lic use,  except  upon  due  compensation  made. 

It  is  not  demed  and  never  was  questioned 
that,  as  to  the  streets, whose  termini  abutted  on 
the  river,  the  water  Aront  was  subject  to  the  ri- 
parian rights  of  the  public  for  use  as  wharf  or 
dock  or  landing-place.  On  what  principle  can 
a  distinction  be  drawn  between  that  case  and 
the  one  in  hand,  where  the  line  of  the  river  con- 
stitutes the  side  of  the  street  running  along  the 
shore?  The  rights  of  the  public  are  the  same; 
especially  where,  as  here,  it  was  the  soil  of  the 
street,  as  so  madi  land,  for  all  purposes.  The 
true  inference  to  be  drawn  from  the  plan  of  lay- 
ing out  such  a  street,  seems  to  us  to  be,  to  se- 
cure to  the  public  the  very  rights  here  in  con- 
trover^,  and  to  prevent  private  monopoly  of 
the  landing-places  for  trade  and  commerce. 
For,  as  was  said  in  Dutton  v.  Strong,  1  Black, 
1-31  [66  U.  S.,  XVII.,  29-82]:  "Piers  or  land- 
ing-places and  even  wharves  may  be  private," — 
"or,  in  other  words,  the  owner  may  have  the 
right  to  the  exclusive  enjoyment  of  the  struct- 
ure, and  to  exclude  all  other  persons  from  its 
use;"  the  question  whether  they  are  so  or  are 
open  to  public  use  on  payment  of  reasonable 
compensation  as  wharfage,  depending  in  such 
cases  upon  several  considerations,  involving  the 
pui^xtse  for  which  they  were  built,  the  uses  to 
which  they  have  been  applied,  the  place  where 
located,  and  the  nature  and  character  of  the 
structure.  Undoubtedly,  Notley  Young,  prior 
to  the  founding  of  the  city  and  ue  conveyance 
of  his  land  for  that  purpose,  was  entitled  to  en- 
joy his  riparian  rights  for  bis  private  uses  and 
to  the  exclusion  of  all  the  world  beside.  It  can 
hardly  be  possible  that  the  establishment  of  the 
city  upon  the  plan  adopted,  including  the  high- 
war  on  the  nver  bank,  could  have  left  the 
right  of  establishing  public  wharves,  so  essen- 
tial to  a  great  center  of  population  and  wealth, 
a  matter  altogether  of  private  ownership;  for 
even  as  to  squares  and  lots  that  fell  to  the  pub- 
lic on  the  division,  it  is  equally  contended  by 
the  appellants  that  those  from  whom  they 
claim,  with  the  lots  also  purchased  the  public 
riparian  right  appurtenant  thereto,  with  power 
to  convert  it  to  private  use. 
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It  was  for  this  reason  held  by  the  Court  of 
Appeals  of  Kentucky,  in  the  case  of  Bowan  v. 
Portland,  8  B.  Mon.,  282,  that  where  land  along 
the  river  bank  in  a  town  had  been  laid  out  and 
dedicated  by  the  proprietor  for  a  public  street, 
that  the  dedication  for  that  purpose  carried  with 
it,  as  a  necessary  incident,  the  right  in  the  pub- 
lic to  build  wharves  and  charge  wharfage  for 
the  use  thereof,  to  the  exclusion  of  the  original 
proprietor  and  his  alienees  of  any  private  right 
of  Uie  same  character. 

To  the  same  effect  is  the  iudgment  of  the 
same  court  in  Jfeteport  v.  T<mor,  16  B.  Mon., 
699-804. 

Various  considerations,  however,  are  urged 
upon  us  in  argument  in  support  of  the  appel- 
lants' claim,  which,  so  far  as  we  deem  impor- 
tant and  the  limits  of  this  opinion  will  permit, 
we  will  now  notice  in  order: 

1.  It  is  urged  that  the  construction  of  the 
rights  of  the  parties  which  deprives  the  claim- 
ants, under  Kotley  Young  and  Oreenleaf ,  of 
the  rights  of  whanage  opposite  their  property, 
on  the  north  side  of  Water  Street,  in  effect, 
gives  to  the  United  States  the  entire  water  front 
on  the  Potomac  River,  without  an  equivalent, 
and  thus  violates  that  equality  in  the  division 
which  was  expre^y  stipulated  for  in  Notley 
Young's  deed  to  Beall  and  Gkintt. 

But  there  is  no  dispute  as  to  the  division  that 
was  actually  made;  and  each  party  received, 
so  far  as  the  conveyances  are  concerned,  pre- 
cisely what  he  agreed  to  take  and  was  satined 
with.  The  supposed  inequality  arises  from  a 
construction  of  law  upon  me  transaction,  as  it 
is  admitted  or  proved  to  have  taken  place,  and 
its  legal  effect  is  not  dependent  upon  its  actual 
results.  The  division  which,  it  was  agreed, 
should  be  fair  ahd  equal,  was  of  the  lots  into 
which  the  lands  should  be  laid  off;  the  grantor 
was  to  receive  back  any  lands  not  so  laid  off; 
and  the  streets  were  to  be  the  property  of  the 
United  States  and,  of  course,  with  whatever 
appurtenant  rights  belonged  to^em  as  streets, 
or  to  the  land  over  which  they  were  laid  out. 

2.  It  is  in8isted,however,  that  the  contemporar 
neons  construction  put  by  the  parties  them- 
sdves  upon  their  own  acts,  requires  a  different 
conclusion. 

It  is  impracticable  to  refer  specifically  to  the 
numerous  letters,  maps,  plans,  documents  and 
records  of  different  descriptions,  which  the  dili- 
gent research  of  counsel  on  both  sides  has  com- 
piled and  placed  in  the  record  of  these  cases,  as 
throwing  light  on  the  history  of  the  transaction 
and  as  evidence  of  the  views  of  the  actors  in  it. 
We  can  notice  but  a  few,  with  the  general  re- 
mark that  a  careful  consideration  of  everything 
beaaring  on  the  point  to  which  our  attention  has 
been  called,  has  failed  to  satisfy  us  that  the 
conclusion  reached,  as  the  legal  effect  of  the 
documents  of  tifle,  is  inconsistent  with  the  act- 
ual intentions  of  the  parties. 

In  a  letter  to  the  President,  explaining  their 
regulations  of  July  20, 1795,  the  commissionera 
distincUy  say  that,  "No  wharves,  except  by 
Uie  pubuc,  can  be  erected  on  the  waters  oppo- 
site the  public  appropriations,  or  on  the  streets 
at  right  angles  with  the  water;"  and  that  it  is 
"  proprietors  of  property  lying  on  the  water" 
that  are  to  be  pomitted  to  bnud  wharves.  It 
is  possible,  indeed,  that  the  commissionera  did 
not  at  that  time  contemplate  that  a  street  laid  out 
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along  the  margin  of  the  river,  as  Water  Street 
was,  would  be  on  the  same  footing  with  what 
they  deemed  to  be  public  appropriation8,and  yet 
there  is  nothing  in  their  communication  incon- 
sistent with  th^  result,  and  the  idea  is  clearly 
embraced  in  it  when  we  apply  the  decision  in 
tlie  Van  Nem  Gate  to  its  terms. 

And  their  view  to  that  effect  is  strongly  Im- 
plied in  what  they  wrote  to  James  Bury  on 
October  5, 1795.  He  had  written  to  them,  say- 
ing that,  "  As  Georgia  Avenue  meets  the  water 
at  8d  Street  and  can  only  begin  again  at  the 
other  side  of  the  water,  I  request  permission  to 
erect  a  store  or  buildings,  agreeeably  to  the  reg- 
ulations of  the  water  property  of  s(juare  771, 
without  adverting  to  the  imaginary  direction  of 
Georgia  Avenue,  which  runs  across  my  wharf 
and  would  totally  render  useless  said  wharf." 
The commisstoners replied, saying:  "We think 
with  you  that  an  imarinary  continuation  of 
Georgia  Avenue  throu^  a  considerable  dei>th 
of  tide- water,  thereby  cutting  off  the  water  priv- 
ilege of  square  771  to  wharf  to  the  channel,  too 
absurd  to  form  a  part  of  the  plan  of  the  City 
of  Washington;  that  it  never  was  a  part  of  the 
plan  that  such  streets  should  be  continued 
through  the  water,  and  that  your  purchase  in 
square  771  gives  a  perfect  right  to  wharf  to  any 
extent  in  front  or  south  of  the  proper^  pur- 
chased by  you,  not  iniurious  to  naviganon, 
and  to  erect  buildings  thereupon,  agreeably  to 
the  r^iulations." 

It  is  plainly  to  be  inferred  from  this,  that  if, 
as  was  the  case  of  Water  Street,  the  street  was 
laid  down  on  the  map,  as  a  continuous  street, 
abutting  on  the  river,  and  called  for  as  the  south 
boimdiury  of  the  lots  fronting  on  it,  it  would 
have  been  regarded  by  them  as  forming  part 
of  the  plan  or  the  dty,  thereby  cutting  Ss  the 
water  privilege  from  the  lots  between  which 
and  the  river  It  intervened. 

But  on  Jime  fX,  1798,  the  commissioners  had 
occasion  to  declare  themselves  explicitly  on  the 
vny  ^int,  in  a  letter  to  Nicholas  King  of  that 
date,  in  answer  to  an  inquiry  from  him  in  be- 
half of  Robert  Peter,  requesting  to  know  the 
extent  of  wharflng  and  water  privilege  at- 
tached to  what  was  called  water  lots  aid  as- 
signed to  him  on  division.  They  replied  as 
follows: 

"  Sir:  We  are  favored  with  yours  of  the  22d 
instant,  in  behalf  of  Mr.  Peter.  When  the  Com- 
missioners have  proceeded  to  divide  a  square 
with  a  dty  proprietor,  whether  water  or  other 
property,  they  have  executed  all  the  powers 
vested  in  them  to  act  upon  the  subject.  It  ap- 
pertains to  the  several  courts  of  the  State  and 
the  United  States  to  determine  upon  the  rights 
which  such  division  may  give.  Any  decision 
by  us  on  the  subject  woiud  be  extrajudicial  and 
nugatory.  Of  this,  no  doubt  Mr.  Peter,  if  ap- 
plied to,  would  have  informed  you. 

With  respect  to  square  No.  32,  we  do  not  con- 
ceive that  it  is  entitled  to  any  water  privilege, 
as  a  street  intervenes  between  it  and  the  water; 
but  as  there  is  some  high  ground  between  Water 
Stlreet  and  the  water,  we  have  no  objection  to 
laying  out  a  new  square  between  Water  Street 
and  the  channel,  and  divide  such  square  when 
laid  out,  BO  as  to  make  it  as  beneficial  to  Mr. 
Peter  and  the  public  as  circumstances  will  ad- 
mit." 

A  transaction  between  John  Templeman  and 
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the  commissioners  on  Januaiy  24, 1704,  is  rdied 
on  as  showing  the  rule  acted  upon  in  cases  Uke 
the  present.  The  oommissionerB,  it  is  stated  in 
the  record  of  their  proceedings  of  that  date,  sold 
to  Templeman  nine  lots  in  square  No.  8,  and 
delivered  him  a  certificate  with  the  foUowing 
indorsement  thereon:  "  It  is  the  intentiao  m 
this  sale  that  the  ground  across  the  street  next  to 
the  water,  with  the  privilege  of  whaiflng  be- 
yond the  street  in  front  and  of  the  breadth  of 
tlie  lots,  pass  with  them  agreeably  to  the  general 
idea  in  similar  instances."  On  January  16, 17W, 
the  commissioners,  it  is  redted  in  the  same  rec- 
ord of  that  date,  executed  a  deed  to  Temtdeman 
of  the  lots  named,  "Together  with  all  tite  land 
in  front  from  27th  Street  to  Kiver  Potomac, 
with  all  rights  of  wharfing  thereon,  whidi  deed 
is  given  by  the  request  of  Mr.  Templeman  in 
lieu  of  one  dated  the  third  instant,  with  the  ad- 
dition of  lot  18,  in  sonare  No.  8,  and  the  water 
privilege  in  front  of  the  lots  convqred  in  8q. 
No.  8,  the  former  deed  having  been  first  given 
up  and  canceled. "  It  will  be  observed  that  this 
is  open  to  the  construction  that  the  wliarfage 
privily  is  appurtenant,  not  to  the  lots  in  square 
No.  8,  but  to  the  landsold  with  them  <»theop- 
posite  side  of  the  street,  and  extending  thenoe 
to  the  Potomac  River,  ud  which,  of  course,  is 
riparian  property. 

lliere  was,  in  fact,  no  contemporary  agree- 
ment of  opinion  on  the  subject.  On  the  ooo- 
trary,  there  was  diversity  of  view  aoi  conflict 
of  interest  from  the  beginning.  Various  ques- 
tions arose  relating  to  the  mode  in  which  the 
privilege  of  building  wharves  should  be  exer- 
cised by  those  entitled  to  it,  as  well  aa  to  what 
constituted  water  lots,  to  which  such  privilege 
belonged,  and  some  of  them  were  left  undecra- 
ed.  On  some  of  these,  the  opinion  of  Charles 
Lee,  Attorney-General,  was  taken  oa  January  7, 
1799;  some  were  investigated  and  reported  tntoa 
by  a  committee  of  the  House  of  Representatives 
on  April  8, 1802;  some  were  discussed  by  Attor- 
ney-General Breckenridge  in  an  opinion  dated 
April  6, 1806;  the  very  matter  of  wharfing  priv- 
ileges was  the  subject  of  an  oiRnion  t^  Hr. 
Wfrt,  then  Attorney-General,  July  8,  1818,  in 
which  he  expressed  doubts  as  to  the  power  ot 
the  commissioners  to  adopt  the  whan  regnl*- 
tion  of  July  20,  1795.  The  whole  subject  bad 
been  presented  in  a  veiy  interesting  maimer, 
from  the  point  of  view  opposed  to  that  ex- 
pressed by  the  commissioners,  but  showing  that 
differences  of  opinion  existed  ,by  Nicholas  King, 
in  a  letter  to  the  President  dated  September  25. 
1803,  and  printed  in  Burch's  Digest,  851.  In 
that  communication  he  attributed  the  doabt 
and  uncertainty  in  which  the  matter  was  in- 
volved, to  the  action  of  the  commiasiooers.  "In 
laying  off  the  dty,"  he  says,  "  they  stopped,  ■• 
before  observed,  on  the  bank  of  the  river,  aold 
the  lots  on  the  high  ground  with  a  water  privi- 
lege, without  defining  dther  what  the  privilege 
is,  or  the  extent  or  duection  in  which  the  pm^ 
chasers  were  to  wharf  and  improve. " 

8.  A  special  ground  is  maintained  in  bcbalf 
of  the  claim  under  lot  18  in  square  S04  derived 
from  Grcenleaf. 

On  December  24,  1798,  the  cmmniaiioacta 
made  a  contract  in  writing  with  Monis  and 
Grcenleaf  for  the  sale  and  conveyance  of  6.O0O 
lots,  4,500  to  lie  southwest  of  Massadiusetts  Ave- 
nue, and  of  them  Morris  and  Greenleaf  were  to 
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have  the  part  of  the  citjr  hi  Notley  Young's  land. 
By  this  contract,  Morris  and  Oreenleaf  were  ex- 
cluded from  selecting  water  lota,  but  with  this 
proviso:  "  Provided,  and  it  is  hereby  agreed  by 
and  between  the  parties  to  these  presents,  that 
the  said  Robert  Morris  and  James  Oreenleaf 
are  entitled  to  the  lota  in  Kotley  Young's  land, 
and  of  course  to  the  privileges  of  wharflng  an- 
nexed thereto,  and  that  lots  adjoining  the  canal 
are  not  reckoned  water  lots." 

From  this  it  is  sought  to  draw  the  inference 
that  the  lots  in  NoQw  Young's  land  fronting 
on  the  north  side  of  Water  Street,  have  the  ap- 
purtenant wharflng  privileges  claimed.  But 
there  is  no  sofBcient  foundation  for  this  oonclu- 
sion.  Even  if  it  were  proper  to  resort  to  this 
preliminarv  Mreement  to  supply  what  is  not 
contained  m  the  subsequent  grant,  made  in  exe- 
cution of  it — ^which,  we  have  seen,  on  the  au- 
thority of  the  case  of  Van  Ness,  we  are  not  at 
liberty  to  do— still,  there  is  nothing  to  identify 
aguare  604  ss  a  water  lot  out  of  the  property  of 
Notiey  Young.  On  October  18, 1794,  as  has 
been  stated,  vae  commissioners  transferred  to 
Oreenleaf,  Morris  consenting,  by  certificate,  867 
of  these  lots,  including  the  one  in  question;  and 
it  may  be  that  many  of  them  were  water  lots, 
but  which  of  them  were  is  to  be  determined  by 
tiie  actual  facia  as  to  each,  and  not  by  any  gen- 
eral description.  There  were  lots,  m  iNotl^ 
Yoon  j^s  land  as  laid  out,  which  answered  the 
description,  vrithout  reference  to  those  lying  on 
the  north  side  of  Water  Street. 

That  there  was,  on  the  original  plan  of  the 
dty  and  in  the  division  made  oetween  the  orig- 
inal proprietors  and  the  United  States,  a  classi- 
flcation  of  the  squares  and  lots  into  "water  lots," 
with  riparian  privileges,  and  the  rest  which  were 
not,  admits  of  no  dispute.  The  exact  nature  of 
the  difference  is  well  pointed  out  in  a  very  elab- 
orate report  made  May  26, 1846,  to  the  common 
councD  of  the  city,  by  a  committee  appointed 
to  investigate  the  subject,  and  their  contusions 
on  the  pomt  seem  to  us  supported  by  the  rec- 
ords and  documents  of  the  time.  They  say: 
"  Squares  in  the  water  with  water  lots  were  laid 
off  by  the  commissioners  and  divided  with  the 
proprietors  on  the  navigable  waters  of  the  east- 
em  branch,  Potomac,  and  Rock  Creek.  Water 
lots  were  defined  by  metes  and  bounds  on  three 
sides,  and  were  estimated  originally  in  the  di- 
vision, since  in  sales,  and  now  for  assessment 
by  the  front  foot."  ♦  •  •  "On  the  plan  of 
the  d^  all  the  streets  are  delineated  andall  the 
property  laid  off.  Every  owner  of  a  lot  in  the 
dty  can  tell  by  the  description  of  it  in  his  deed 
what  are  its  bounds  on  all  sides;  tf  it  has  a  wa- 
ter boundary,  the  deed  says  so,  and  he  has  a 
right  to  whaif  out  into  the  river;  if  it  is  bound- 
ed on  all  sides  by  the  land  he  has  no  such  right, 
the  right  to  a  wharf  belonging  only  to  land 
bounded  by  the  water." 

If  there  are  any  individual  cases  that  are  ex- 
ceptions to  these  statements,  nevertheless  their 
general  accuracy  we  consider  well  established, 
and  that  they  manifest  the  original  intention  of 
the  parties  to  the  transaction.  Disputes  un- 
doubtedly arose,  some  quite  early,  not  so  much 
aa  to  what  rights  bdonged  to  water  lots,  nor 
■a  to  what  properly  constituted  a  water  lot, 
but,  in  regard  to  puticular  localities,  whether 
that  diaracter  attached  to  individual  squares 
and  lots.  In  part,  at  least,  the  uncertainty  arose 
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from  the  fact  that  the  plan  of  the  dty,  as  ex- 
hibited on  paper,  did  not  accuratdy  correspond 
at  all  points  with  the  lines  as  surveyed  and 
marked  on  the  land.  Complaints,  of  that  de- 
scription and  of  designed  departures  from  the 
plan,  seem  to  have  been  made.  It  ia  also  true, 
we  think,  that  mistakes  arose,  as  perhaps  in  the 
very  case  of  the  lots  on  the  north  side  of  Water 
Street,  owing  to  the  fact  that  the  street  existed 
only  on  paper,  and  for  a  long  time  remained  an 
unexecuted  project,  property  appearing  to  be 
riparian,  be«iuse  lying  on  the  water's  edge, 
which,  when  the  street  was  actually  made,  had 
lost  its  river  front  lliey  were  thought  to  be 
water  lots,  because  appearing  to  be  so  in  fact; 
but  were  not  so  in  law,  because  they  were 
bounded  by  the  street  and  not  by  the  river. 

4.  The  plaintiSs  rely  upon  the  decision  of  the 
former  Circuit  Court  for  this  District  in  the 
case  of  CoTuU  Oo.  v.  Union  Bk.,  6  Cranch  (C. 
0.),  600,  dedded  in  1888.  The  question  in  ttiat 
case  was,  whetiier  the  owner  of  lots  in  the  City 
of  Washington,  lying  on  Rock  Creek,  was  en- 
titied  to  compensation  for  a  wharf  and  water 
privilege  which  had  been  condemned  for  the 
use  of  the  canal  company.  It  was  contended  on 
behalf  of  the  latter  uiat  the  owner  of  the  lots 
never  had  any  water  privilege  as  appurtenant 
to  them,  because  they  were  cut  off  from  the 
creek  by  28th  Street  west,  and  as  the  streets  be- 
longed to  the  United  States,  the  water  privilege 
belonged  to  it  also.  It  appeared  that  Harbaugh, 
the  owner,  had  built,  maintained  and  used  a 
wharf,  in  connection  with  the  premises,  for 
thirty  vears  without  interruption;  and  that  no 
part  of  the  bank  of  the  creek  and  no  diy  lan'^ 
lay  west  of  the  street,  one  half  of  which  was  in 
the  creek.  It  also  appeared  that  he  had  bought 
from  the  United  States,  to  whom  the  lots  had 
been  allotted  in  the  division  of  the  square  be- 
tween the  public  and  the  original  proprietor, 
but  the  terms  of  the  conveyance  from  the  Unit- 
ed States  to  Harbaugh  are  not  stated.  It  was 
argued  for  the  owner  that  the  streets  were  con- 
veyed to  the  United  States  only  as  highways, 
and  did  not  deprive  the  riparian  propnetors  of 
their  water  rights,  and  reference  was  made  to 
Nicholas  Kin^s  letter  in  Burch's  Digest,  to  the 
wharf  regulations  of  the  commissioners  in  1796, 
and  to  the  Maryland  Act  of  1791,  ch.  46,  sec- 
tion 12.  The  court,  it  Sa  stated,  held  that  the 
title  of  Harbaugh  to  his  wharf  was  good  against 
the  United  States,  claiming  under  a  private  citr 
izen  (R.  Peter),  the  origimJ  proprietor,  but  gavo 
no  reasons  for  its  opinion.  No  allusion  was 
made  by  counsel  or  court  to  the  case  of  Fan 
Nu*  V.  Mayor,  etc.,  of  Wathinaion,  4  Pet.,  282, 
which  had  been  decided  in  1880,  and  in  which 
the  only  point,  in  behalf  of  the  prevailing  party 
made  by  counsel  in  the  case  in  the  Circuit  Court, 
had  beni  ruled  the  other  way.  For  that  reason, 
the  judgment  cannot  be  considered  as  evidence 
of  the  law  of  this  District  upon  the  question  in- 
volved. 

The  question  of  wharfage  had  been  before 
the  same  court  in  another  form  in  1829,  in  the 
case  of  Ktrmdd]/  v.  Corporation  of  Wailiivgion, 
8  Cranch  (C.  C),  696.  That  was  an  application 
for  a  mandamu*  to  compel  the  corporation  to 
make  regulations  prescribing  the  manner  of 
erecting  private  wharves  within  the  limits  of 
the  city;  the  showing  in  support  of  the  motion 
for  the  rule  being  tlut  the  reUtor  was  the  pur- 
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chaser  of  lot  No.  1  in  squMe  Ko.  839;  that  he 
had  applied  to  the  atitbortties  for  leave  to  build 
a  'wbtat  on  that  lot  and  for  directions  in  regard 
to  the  plan  and  construction  of  the  -wharf,  all 
which  they  had  refused.  Mr.  Wallach,  for  the 
corporation,  argued  that  the  power  of  the  coi^ 
{{oration  over  the  subject  was  within  its  discre- 
tion, which  the  court  would  not  control.  Mr. 
Jones,  on  the  same  side,  referred  to  the  opinion 
of  K.  King,  in  Burch's  Digest,  argued  that  it 
appertained  to  the  courts  of  the  several  States 
and  of  tlie  United  States  to  determine  upon 
these  rights,  and  contended  that  the  power  of 
the  commissioners  upon  the  subject  ceased  to 
exist  by  the  assumption  of  jurisdiction  by  Con- 
gress, February  27, 1801,  2  Stat,  at  L.,  103,  the 
iwwer  given  to  the  corporation  being  only  to 
regulate  the  manner  of  erecting  private  wharves, 
not  to  limit  the  extent  of  them,  or  to  interfere 
with  the  ri^ts  of  owners  of  the  land  adjoining 
the  river.  The  court  refused  the  mandamut, 
it  is  said  in  the  report,  for  the  reasons  stated  in 
the  ailment  of  Mr.  Jones  and  Mr.  Wallach. 

5.  The  decision  just  referred  to,  in  the  case 
of  Kennedy's  application  for  a  mandamvt,  ex- 
plains, probably,  some  subsequent  action  of  the 
corporate  authorities  on  the  subiect  of  wharf- 
age, on  which  the  appellants  rely  as  evidence 
and  confirmation  of  their  claims.  One  of  the 
practical  diflSculties  experienced  in  the  matter 
of  building  wharves  arose  from  the  fact  that 
conflicts  between  private  claimants,  and  with 
acknowledged  public  rights  at  the  termination 
of  streets  upon  the  river,  would  exist,  if  the 
wharf  rights  were  extended  to  the  channel  be- 
tween lines  prolonged  from  the  sides  of  the  lots. 
This  followed  partly  because  the  general  course 
of  the  channel,  measured  by  its  cnord,  was  less 
by  about  280  feet  than  that  of  the  shore  line, 
and  because  the  streets  leading  to  the  river  were 
not  parallel  with  the  line  of  the  lots.  If  any 
STStem  of  improvement,  public  and  private, 
should  be  adopted,  it  would  require  an  adjust- 
ment of  these  conilicts,  and  the  subject  became 
a  matter  of  discussion  in  the  municipal  govern- 
ment and  in  the  public  press.  On  April  2, 1836, 
William  Elliott,  the  surveyor  of  the  city,  made 
a  report  on  the  subject  to  the  mayor  and  corpo- 
ration. In  this  report,  he  reviewed  the  history 
of  the  subject  from  the  beginning,  and  con- 
cluded as  follows: 

"Therefore,  from  the  foregoing  authorities 
and  arguments  the  foUowing  facta  are  dearly 
deducible: 

1.  That  the  channels  of  navigable  rivers  of 
the  United  States  cannot  be  obstructed; 

2.  That  the  openings  for  the  east  and  west 
streets,  lying  on  the  Potomac  River  and  Rock 
Creek,  must  not  be  interrupted  but  must  be  car- 
ried to  the  channel  in  straight  lines;  and  the 
openings  for  the  north  and  south  streets,  facing 
on  the  Anacostia  River,  must  also  be  left  free 
to  the  channel; 

8.  That  the  power  to  regulate  the  docks, 
wharves,  etc.,  is  vested  in  the  Corporation  of 
Washington  and  the  agents  they  may  appoint; 

4.  That  no  water  pnvilege  was  specified  or 
sold  with  the  squares  or  lots,  and  that  Water 
Street  was  laid  down  on  the  plans  of  the  city 
exhibited  at  the  sales,  and  would  appear  to  oe 
the  bounds  of  the  lots  and  squares  fronting  the 
rivers. 

Having  clearly  established  these  powers  and 
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rights  in  the  corporation,  the  following  system 
of  wharves  and  docks  is  respectfully  submitted 
for  consideration: 

1.  Let  Water  Street  be  laid  down  oonfmm- 
ably  to  the  plan  of  the  City; 

2.  Let  openings  of  the  streets  be  prolonged  to 
the  channel,  and  in  these  openings,  extending 
from  Water  Street  to  the  channel,  la  wharvea 
be  buQt  upon  piers; 

8.  Let  docks  be  formed  in  front  of  ^  the 
squares. 

The  result  of  this  system  would  be  that  all 
the  wharves  and  docks  would  belong  to  the  City 
of  Washington;  that  steamboats  and  other  ves- 
sels would  nave  deep  water  and  sufiScient  room 
to  lie  at  the  end  of  the  wharves  or  piers,  and 
small  craft  and  boats  in  the  docks;  the  conent 
of  thb  river  would  not  be  interrupted,  and  the 
water  would  flow  freely  under  the  wharves,  and 
prevent  the  accumulation  of  filth,  the  source  of 
disease;  and  the  whole  system  would  be  per- 
fectly conformable  to  the  original  plan  of  the 
city  as  laid  down  by  the  commissioners. 

Although  I  consider  the  above  plan  the  best, 
and  ought  to  have  been  adopted  at  the  com- 
mencement of  the  city,  yet,  having  underMood 
that  at  the  sale  of  the  lots  facing  the  rivers  thoc 
was  an  implied  water  privilege  sold  at  the  same 
time,  though  neiVier  expretied  nor  dtrfined,  thia 
therefore  would  require  that  the  spaces  in  front 
of  the  squares  extending  to  the  channel  abonld 
be  considered  as  voter  pritiUgei;  and  tluat  open- 
ings left  for  the  streets  to  the  channel  should  be 
considered  as  docks,  and  belonging  to  the  pub- 
lic; also  that  the  spaces  in  front  of  the  inter- 
section of  streets  facing  the  rivers  or  any  other 
not  facing  private  property  should  be  ecmsid- 
ered  as  belonging  to  the  public,  on  which  pub- 
lic wharves  or  docks  may  be  built. 

A  section  of  the  last  proposed  plan  may  be 
seen  at  surveyor's  ofiice. 

Accordingly,  the  surveyor  submitted  a  map 
showing  his  plan,  upon  the  second  hypothesis, 
that  the  lots  facing  Water  Street  were  entitled 
to  be  recognized  as  having  wharfing  privities, 
in  which  he  exhibited  that  street  as  one  bon- 
dred  feet  wide  in  the  narrowest  part. 

On  July  18,  1885,  the  foUowmg  resolution 
was  considered  in  the  board  of  common  coun- 
cil of  the  City  of  Washington: 

"  Besolved,  That  the  Corporation  of  Wash- 
ington never  has  admitted  aiid  cannot,  without 
injury  to  the  general  interests  of  the  city,  ad- 
mit, the  existence  of  '  water  rights  of  individ- 
uals '  between  the  Potomac  Bridge  and  the  An- 
acostia, and  therefore  it  is  inexpedient  to  adopt 
any  plan  which  can  be  construed  into  an  ad- 
mission of  such  rights,  or  to  consider  any  prop- 
osition which  claims  such  admission." 

This  resolution  was  indefinitely  postponed  by 
a  majority  of  one  vote. 

Peter  Force,  a  member  of  the  council,  wdl 
known  in  the  public  history  of  this  dtyand 
country,  by  pennission,  entered  on  the  jonnial 
the  reasons  for  his  dissent.  These  reasons  were, 
briefly,  that  Water  Street  belonged  to  the  Unit- 
ed States;  that  in  the  original  phm  of  the  dty  and 
division  and  sale  of  squares  and  lots,  thoae  (»Ir 
were  recognized  as  water  lots  which  were  kid 
off  running  to  the  channels  of  Rock  Creek,  tlw 
Potomac  Kiver  and  the  eastern  branch,  respect- 
ively, all  of  which,  on  that  account,  were  mU 
by  Uie  front  foot,  while  all  the  others  were  hid 
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off,  boun(le<l  by  streets  and  avenues,  without 
any  water  privileges,  and  were  sold  by  the 
square  foot;  and,  among  others,  that  the  motion 
for  indefinite  postponement  of  the  resolution  had 
been  carried  by  the  vote  of  a  member  who  had 
a  direct  personal  and  pecuniary  interest  in  the 
assertion  of  a  private  right  involved  in  the  res- 
olution against  that  of  the  public. 

In  the  meantime  the  discussion  was  trans- 
ferred to  the  newspapers,  Mr.  Force  represent- 
ing one  side  of  the  controversy,  and  the  mayor, 
Mr.  William  A.  Bradley,  the  other. 

Notiiing  important  seems  to  have  been  done 
by  the  citv  council  until  February  22,  1889, 
when  the  following  resolutions  were  adopted, 
and  were  approved  by  the  President  of  the 
United  States: 

"  Besolutions  in  relation  to  the  manner  in  which 
wharves  shall  be  laid  out  and  constructed 
on  the  Potomac  River. 

SetolTed,  etc..  That  the  plan  No.  9,  prepared 
by  the  late  WUliam  Elliott,  in  eighteen  hun- 
dred and  thirty-five,  while  surveyor  of  the  Citv 
of  Washington,  regulating  the  manner  in  which 
wharves  on  the  Potomac,  from  the  bridge  to  T 
Street  south,  and  the  plan  of  Water  Street,  sliall 
be  laid  out,  be,  and  the  same  is,  adopted  as  the 
plan  to  be  hereafter  followed  in  laving  out  the 
wharves  and  the  streets  on  the  said  river;  Pro- 
tided,  The  approbation  of  the  President  of  the 
United  States  be  obtained  thereto. 

Begolwd,  alto.  That  the  wharves  hereafter  to 
be  constructed  between  the  points  specified  in 
the  said  plan  shall  be  so  built  as  to  allow  the 
water  to  pass  freely  under  them;  that  is  to  say, 
thty  shall  be  erected  on  piers  or  piles  from  a 
wall  running  the  whole  distance  on  the  water 
line  of  Water  Street." 

But  these  resolutions  decide  nothing  as  to 
the  ri^ht,  even  if  the  corporate  authonties  of 
Washmgton  were  competent  to  do  so,  which 
they  were  not  The  resolutions  are  not,  how- 
ever, even  a  recognition  of  the  existence  of  any 
private  right  of  wharflng,  attached  to  the  own- 
ership of  lots  fronting  on  the  north  side  of 
Water  Street.  At  the  most,  thej;  recognize  that 
there  may  be  such  rights.  In  point  of  law,  they 
merely  regulate  the  mode  in  which  the  right 
shall  be  exercised,  whether  private  or  public, 
leaving  the  question  of  title,  m  each  case,  to  be 
judicially  decided;  for  that  was  the  extent  of 
the  jurisdiction  which  the  Corporation  of  Wash- 
ington bad  over  the  subject. 

To  notice  further  the  many  items  of  evidence 
which  are  contained  in  the  record  and  have 
been  referred  to  by  counsel,  in  learned  and  la- 
borious arguments,  would  prolong  tliis  opin- 
ion to  an  unnecessary  and  inexcusable  length. 
Enou^  has  been  said  to  show  that  the  rights 
of  the  parties  respectively  stand  upon  the  legal 
effect  of  the  original  documents  of  title.  Ac- 
cording to  them,  as  we  have  shown  and  now 
decide,  the  riparian  rights  claimed  by  the  ap- 
pellants, which  originally  were  appurtenant  to 
the  land  of  Notley  Young  by  virtue  of  its  ad- 
joining the  Potomac  River,  passed  to  the  Unit- 
ed States  by  the  conveyance  which  vested  in 
them  the  ownership  of  IJie  land  on  which  Water 
Street  was  laid  out  and  has  been  built. 

Thi  decree  below,  ihertfore,  tea*  right,  and  ii  it 
aeeordingly  affirmed. 

True  copy.  Test : 

Jamea  H.  HcKonnejr,  Clerk,  Bup.  Oourt,1T.  8. 

10»  V.  s. 


Mr.  Jnatiee  Miller,  dissenting: 

In  these  cases  the  Chief  dTastloe.ilf?'.  JruHee 
Oray  and  myself  do  not  agree  witii  the  judg- 
ment of  the  court. 

We  concur  in  nearly  all  that  is  said  in  the 
opinion  and  in  the  general  proposition  that 
where  a  town  lot  or  other  land  is  bounded  on  a 
street  or  road  or  other  highway,  the  fee  to  which 
is  in  some  other  person  than  the  lot  owner,  his 
rights  as  a  land  owner  do  not  extend  beyond  the 
street,  and  in  case  the  street  occupies  the  bank 
of  a  river  or  other  waterway,  no  riparian  rights 
attach  to  the  lot  or  its  owner.  But  we  think  the 
court  has  erred  in  the  application  of  this  doc- 
trine to  the  present  case  by  failing  to  give  due 
weight  to  one  or  two  considerations  which  we 
shall  mention: 

1.  Notley  Young  was  the  original  and  sole 
owner,  in  fee  simple,  of  that  part  of  the  land  on 
which  Washington  City  was  laid  out,  which  in- 
cludes the  loeug  in  quo,  and  there  is  no  question 
that  this  ownership  included  the  right  to  erect 
wharves  on  it  on  the  Potomac  River  where  the 
wharf  now  in  contest  is  constructed.  In  pur- 
suance of  the  scheme  by  which  a  city  with 
streets,  lots  and  sc|uares  was  laid  out  on  this 
land,  he  conveyed  it  in  trust  to  Beall  and  Gantt. 
They  were  to  lay  it  out  into  streets,  squares  and 
lots.  When  this  was  done,  the  title  in  fee  of  the 
streets,  as  well  as  of  such  squares  as  were  to  be 
reserved  for  public  uses,  was  to  vest  in  the 
United  States.  Of  all  this  property,  after  tliat 
was  done,  there  was  to  be  a  fair  and  equal  di- 
vision between  Young  and  the  government,  and 
Young's  part  was  to  be  conveyed  to  him  and 
the  other  half  to  commissioners  to  be  named  by 
the  President. 

The  riparian  rights  of  land  owners  on  the 
Potomac  River  were  understood  at  that  time 
as  well  or  perhaps  better  than  they  are  now, 
and  the  value  attached  then,  and  especially  to 
the  right  to  construct  wharves,  is  shown  clearly 
by  the  record,  and  by  the  Act  of  the  Legislature 
of  Maryland  of  December  19, 1791,  cited  in  the 
beginning  of  the  court's  opinion.  It,  there- 
fore, could  not  have  escaped  attention  (if  the 
entire  water  way  of  the  river  and  the  right  of  ap- 
proach to  it  and  use  of  it,  in  r^rd  to  wharves 
and  landing-places,  was  vested  exclusively  in 
the  United  States)  that  no  equal  division  was 
made  of  this  important  right,  unless  it  was  by 
the  right  attaching  to  each  lot  which,  but  for 
Water  Street,  would  be  bounded  by  the  river. 

No  equivalent  is  given  to  Young  for  this 
valuable  right,  on  the  supposition  that  it  all 
vested  in  the  United  States;  no  express  words 
are  used  conveying  it  to  the  United  States  or 
dedicating  it  to  the  public.  It  cannot  be  suc- 
cessfully maintained  that  the  right  attaches  as 
appurtenant  to  the  street.  The  uses  of  a  street 
and  of  a  wharf  are  entirely  di£Fcrent,  and  wliile 
a  dedication  of  a  street  to  public  use  ma^  not  be 
inconsistent  with  the  use  of  a  part  of  it  for  a 
landing-place,  it  cannot  be  said  to  have,  as  ap- 
purtenant to  it,  a  right  to  build  a  wharf  into  the 
river.  If  such  a  street  had  a  definite  width,  it 
must  happen  that  there  would,  by  reason  of  the 
irregular  curvature  of  the  river,  be  detached 
pieces  of  land  between  it  and  the  water.  To 
whom  did  this  land  belong,  unless  to  the  lot 
which  would  embrace  it  fi  its  lines  were  ex- 
tended to  the  water?  And  if  the  lot  did  not  em- 
brace it,  what  equal  division  of  this  valuable 
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land  has  ever  been  made  with  Mr.  Youngf  As 
it  was  the  duty  of  the  trustees  to  divide  the 
whole  land,  it  will  be  presumed  that  they  did  it 
and  that  this  was  their  mode  of  doing  it 

The  cases  of  Doane  t.  Broad  8t.  ModaUon, 
6  Mass.  ,882,  and  Hathawiy  ▼.  Wilton.X^  Mass., 
869,  are  diiecUy  in  point  In  the  former  case, 
a  partition  was  made  under  which  the  parties 
claimed,  and  it  was  insisted  that  certain  flats, 
which  were  the  subject  of  the  contest,  did  not 
pass  as  appurtenant  to  a  wharf  allotted  to  one  of 
the  parties,  because  both  the  wharf  and  the  flats 
were  land,  and  land  cannot  pass  as  appurtenant 
to  land.  But  tiie  court  said  that,  uiough  the 
flats  were  not  specifically  mentioned,  yet  the 
datv  of  the  commissioners  to  partition  them,  and 
their  relation  to  the  wharf,  which  could  not  be 
used  without  passing  over  them,  led  to  the  fair 
inference  that  on  the  partition  they  were  in- 
tended to  pass  as  part  of  the  wharf  property. 

2.  This  view  is  confirmed  by  the  language  of 
the  commissioners,  who  made  the  divimon  with 
Young,  in  the  certificate  which  thev  gave  him. 
This  was  not  in  form  a  regular  deed  A  convey- 
ance, but  is  clearly  intendra  to  define  the  square 
or  lots  which  fell  to  him  in  the  division  and  to 
remit  him  for  Iiis  ownership  to  his  original  title, 
and  for  the  nature  of  that  ownership  to  the  sur- 
rounding circumstances.  Taking  square  No. 
473,  one  of  those  now  in  controversy,  the  cer- 
tificate says  that  "  The  whole  of  said  square 
shall  remain  to  the  said  Notley  Yoong,  agree- 
ably to  the  deed  of  trust  concerning  lands  in  the 
■aia  city."  Here  is  a  plain  renussion  to  bis 
original  title  and  right  which,  but  for  Water 
Street,  most  include  riparian  rights  also.  And 
though  this  certificate  is  accompanied  by  a  plat 
which  shows  Water  Street  as  lying  between  the 
square  and  the  river,  we  are  not  able  to  see  that 
this  circumstance  excludes  the  original  riparian 
rights  of  Young,  in  the  absence  of  any  evidence 
that  those  rights  were  allotted  to  the  govern- 
ment in  the  partition,  or  that  Young  anywhere 
received  an  equivalent  for  those  rights,  unless 
he  obtained  it  by  tliis  statement,  that:  "  The 
square  shall  remain  to  Young  agreeably  to  the 
deed  of  trust  made  by  him."  I^o  such  deed  was 
executed  by  the  commissioners  to  purchasers  of 
lots  from  the  United  States. 

This  view  of  the  matter  was  taken  by  Judge 
Cianch  in  the  case  of  the  Canal  do.  v.  Union 
Bk.,  5  Cranch  (CO.),  609,  decided  in  1888,  and 
though  the  case  is  not  fuUy  argued  by  the  court, 
the  eminent  ability  of  the  Judge  who  decided  it 
and  his  well  known  accuracy  as  a  reporter,  and 
his  knowledge  of  the  local  laws  and  customs  of 
the  City  of  Washington,  entitle  it  to  very  great 
weight,  as  what  he  intended  to  decide  is  quite 
clear. 

The  careful  and  elaborate  letter  of  the  com- 
missioners to  the  President,  of  July  24,  1796, 
which  states  that  "  No  wharves,  except  by  the 
public,  can  be  erected  on  the  waters  opposite  the 
public  appropriations,  or  on  the  streets  at  right 
angles  with  the  waters; "  but  with  respect  to  the 

Erivate  property  on  the  water,  lays  down  regu- 
itions  by  which  proprietors  of  property  lymg 
on  the  water  are  to  be  permitted  to  build 
wharves,  and  to  erect  warehouses  thereon,  leav- 
ing spaces  at  certain  distances  for  cross  streets, 
endently  tises  the  words'  'public  appropriations" 
as  distinct  from  "  streets,"  and  as  designating 
the  lots  and  squoi-es  set  apart  with  the  Presi- 
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Jfr.  Jiutiu  Matthews  delivered  the  ofdn- 
ion  of  the  court: 

A  vrit  of  summoiu  was  issued  out  of  the  Cir- 
cuit Court  of  the  City  of  Richmond  by  the 
plaintifl  in  error  .wtio  was  plaintiff  below,  a^inst 
tlie  defendant,on  Mav  2,  1888,  service  of  which 
was  acknowledged  by  the  defendant  on  the 
same  day.  The  writ  was  returnable  on  the  first 
Monday  in  May,  whidi  was  the  seventh  day. 
On  that  day  the  plaintiff  filed  his  declaration  In 
trespass,  <(  et  armi$,  for  entering  upon  the 

E remises  of  the  plaintifl,  and  taking  and  carry- 
ig  awav  his  personal  property,  consLsting  of 
one  table  and  one  booKK^se,  with  the  books 
therein,  of  the  value  of  $100,  and  for  remaining 
on  the  premises  of  the  plaintifl  for  a  long  time 
whereby  the  plaintifl  was  greatly  disturbed  and 
annoyed  in  uie  peaceable  possession  thereof, 
being  his  place  en  business,  and  hindered  and 
prevented  from  carrying  on  and  transacting  his 
lawful  and  necessary  affairs  and  business,  and 
for  other  wrongs  and  injuries,  laying  the  dam- 
age therefor  at  $6,000.  To  this  declaration  the 
defendant  filed  a  plea  in  bar,  justifying  the  al- 
leged trespasses,  by  setting  out  that  the  defend- 
ant, as  Treasurer  of  the  City  of  Richmond,  lev- 
ied upon  the  personal  property  mentioned,  in 
order  to  sell  the  same,  in  satisfaction  of  certain 
taxes  then  due  and  owing  from  the  plaintiff  to 
the  State  of  Virginia,  as  oy  law  it  was  his  dutr 
to  do.  To  this  plea,  the  plaintifl  filed  a  repli- 
cation alleging  a  previous  tender,  in  pavment  of 
said  taxes,  of  coupons  cut  from  bonos  issued  by 
the  State  of  Vir^nia,under  the  authority  of  an 
Act  of  the  General  Assembly  of  that  State,  i^ 
proved  March  88, 1870,  said  coupons  bdng  by 
tliat  law  receivable  in  payment  of  said  taxes; 
which,  however,  the  defendant  refused  to  ao- 
c^  in  payment  thereof.  To  this  replication 
the  defendant  retoined  that,  by  the  Act  of  the 
General  Assembly  of  the  State  of  Virginia  of 
January  86, 1888,  he  was  forbidden  to  receive 
the  said  coupons  tendered  in  payment  of  said 
taxes;  and  to  that  rejoinder  the  plaintifl  de- 
murred. All  these  various  pleadings,  including 
the  declaration,  were  filed  on  the  same  day,  ana 
on  that  day  the  plaintifl  also  filed  his  petition 
praying  for  the  removal  of  the  suit  to  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Virginia,  on  the  ground  that  It  arose  un- 
der the  Constitution  of  the  United  States,  which 
waa  accordingly  done.  The  cause  was  docketed 
in  the  Circuit  Court,  and  on  September  4, 1888, 
it  was,  on  motion  of  the  defendant,  remiandea 
to  the  Circuit  Court  of  the  City  of  Richmond. 
To  reverse  the  order  of  the  Circuit  Court  of  the 
United  States  remanding  the  cause  to  the  State 
Court,  this  writ  of  error  is  prosecuted. 

The  ground  on  which  the  order  of  the  court 
below,  remanding  the  cause, was  placed,  seems 
to  have  been  that  no  federal  question,  such  as  is 
neoeesary  to  confwjurisdiction  in  the  case  upon 
the  courts  of  the  Tfnited  States  appears  to  be 
neceesaiily  involved  in  the  issue  raised  by  the 
^badings.  In  this  we  think  the  court  erred. 
The  replication  alleges  that  the  coupons  tend- 
ered contained  an  express  promise,  as  required 
by  1aw,of  the  State  of  Virguda,  that  they  mould 
be  received  in  payment  of  aU  taxes  due  to  the 
State.  The  rejomder  is  that  the  Act  of  Janu- 
s' 86,18^  suoeequently  passed,  expressly  for- 
bids the  defendant  from  receiving  such  coupons 
in  payment  of  taxes.  The  demurrer,  in  effect, 
109  C.  8. 


denies  the  validity  of  that  law,  and  upon  the 
record  no  ground  of  its  invalidity  can  be  in- 
ferred, except  that  it  is  avoided  bv  the  operation 
of  that  provision  of  the  Consutution  of  the 
United  States  which  forbids  any  State  from 
passing  laws  which  impair  the  obligation  of 
contracts.  It,  therefore,  sufficiently  appears  up- 
on the  record  that  the  plaintiff's  case  arises  un- 
der the  Constitution  of  the  United  States,  with- 
in the  rule  as  laid  down  in  Bridge Propr».y.Ho- 
hohen  Oo.,  1  Wall.,  116-148  [68  U.  8.,  XVIL, 
671,  6761. 

There  is  a  ground  for  remanding  the  cause 
suggested  by  the  record,  but  notsumdently  ai>- 
parent  to  justify  us  in  resorting  to  it  to  support 
the  action  of  the  Circuit  Court  The  value  of 
the  property  taken  is  stated  in  the  declaration 
to  be  but  $100,  although  the  damages  for  the 
alleged  trMpass  are  laid  at  $6,000.  The  petition 
for  removal  does  not  allege  the  sum  or  value  of 
the  matter  in  dispute  otherwise  than  by  the 
statement  of  the  amount  of  the  claim  for  dam- 
ages. We  cannot,  of  course,  assume,  as  a  mat- 
ter of  law,  that  die  amount  laid,  or  a  less 
amoimt  greater  than  $500,  is  not  recoverable 
upon  the  case  stated  in  the  declai-ation,  and  can- 
not, therefore,  justify  the  order  remanding  the 
cause,  on  the  ground  that  the  matter  in  dispute 
does  not  exceed  the  sum  or  value  of  $500.  But 
if  die  Circuit  Court  had  found,  as  matter  of 
fact,  that  the  amount  of  damages  stated  in  the 
declaration  was  colorable  and  had  been  laid  be- 
yond Uie  amotmt  of  a  reasonable  expectation 
of  recovery,  for  the  purpose  of  creating  a  case 
removable  under  the  Act  of  Conness,  so  that, 
in  the  words  of  the  5th  section  A  the  Act  of 
1876  [18  Stat  at  L.,  470],  it  appeared  that  the 
suit  md  not  really  and  substantially  involve  a 
dispute  or  controversy,  properly  within  the  Ju- 
risdiction of  said  Circuit  Court,  the  order  re- 
manding it  to  the  State  Court  could  have  been 
sustained. 

Theorder  of  Ou  Oireuit  Oowrt  rmumdinff  the 
eatue  to  the  Slate  Churt  Urwened,  cmd  theeaute 
M  re4nitated  t'n  that  eowrt,  uith  dirtetioTU  toifro- 
eted  therein  in  cor^ormity  ioith  law.  And  it  i* 
ttordend. 

True  copy.   Test: 

James  H.  UcEenney,  Clerk,  Sup.  Court,  U.  8. 

otted-iuu.Snasr. 


OmCAGO  AND  ALTON  RAILROAD 
COMPANY  AMD  JOHN  B.  DUMONT, 
4rP<»., 

«. 

UNION  ROLLING  MILL  COMPANY. 


MASSACHUSETTS  MUTUAL   LIFE   IN- 
SURANCE COMPANY,  Apgt., 
e. 
UNION  ROLLING  MILL  COMPAlTr. 

(See  8.  C,  Beporter's  ed.,  7IB-T26.) 

JXtmiMal  of  action — wliere  not  aUotced—SSth 
Equity  Rule — waiver  of  etaiutorp  lien  of  vend- 
or—fffeet  ofagretiment  to  give  leewrity. 

X.  After  a  decree  bas  been  made,  whether  final  or 
interlocutory,  by  which  the  rlshts  of  a  party  de- 
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f endant  bare  been  adjudicated,  or  suoh  prooeedlDss 
have  been  taken  as  entitle  the  defendant  to  a  de- 
cree, the  complainant  will  not  be  allowed  to  dlsmlai 
his  bill  without  Uie  consent  of  the  defendant. 

S.  Afteradecreelnfavorofadefendant,tbeoom- 
malnaot  cannot  have  his  bill  dismissed,  under  the 
88th  Equity  Rule,  because  of  his  own  n^Iect  to  re- 
ply to  a  plea  filed  by  another  defendant,  who  himself 
never  insisted  upon  the  dismliiwl  of  the  bill  br  rea- 
son of  that  neglect,  nor  took  any  exceptions  to  the 
refusal  of  the  court  to  dismiss  the  bill,  and  is  not  a 
party  to  the  appeaL 

8.  A  contract  with  a  construction  company  and  a 
railroad  company  that  certain  rails  ana  other  ma- 
terials furnished  shall  be  used  in  the  construction  of 
a  contemplated  railroad  in  Illinois,  and  that  tmtil 
fully  paid  for,  the  seller  shall  have  a  Hen  thereon 
and  construotiTe  possession  of  them,  te  not  a  waiver 
of  a  statutory  lien  in  favor  of  the  seller. 

4.  An  agreement  fortheeztonslon  of  credit  by  re- 
celTing  a  note  of  the  party,  or  the  independent  se- 
curity of  a  third  person,  falling  due  at  a  day  beyond 
the  period  within  which  a  lien  must  be  asserted, 
will  De  no  waiver  of  the  Uen  when  the  agreement  to 
give  the  note  or  seourl^  has  not  been  performed  by 
the  promisor. 

[Nos.  141,  172.1 
Argued  Dee.  6,  1883.       Decided  Jem.  7,  J884. 

APPEALS  from  the  Circuit  Court  of  the  Unit" 
ed  States  for  the  Korthem  District  of  lUi' 
nois. 
The  history  and  facts  fully  appear  in  the 

Statement  of  the  case  by  Jfr.  Juttiee  Woo^lit 
The  original  bill  in  this  case  was  filed  Jan- 
nary  8,  1876,  bv  John  B.  Dumont,  a  citizen 
of  the  State  of  New  Jersey,  arainst  the  Chica- 

g3  and  Illinois  River  Railroad  Company,  tiie 
hicago  Railway  Construction  Company,  the 
Chicago  and  Alton  Railroad  Company  and  the 
Union  Rolling  Mill  Company  (which  for  the 
sake  of  brevity  will  be  called  respectively  the 
Illinois  River  Railroad  Company,  the  Construc- 
tion Company,  the  Alton  Railroad  Company 
and  the  Rolling MiU  Company,  all  Corporations 
organized  under  the  laws  of  the  State  of  Illinois) 
and  Bradford  Hancock,  as  receiver  of  the  Con- 
struction Company,  and  Corydon  Beckwith, 
both  citizens  of  the  State  of  DUnois. 

The  purpose  of  the  bill  was  the  foreclosure  of  a 
deed  of  trust.  The  bill  averred  in  substance  as  fol- 
lows: onMarchl,1875,theIllinois  River  Railroad 
Company,  claiming  to  be  the  owner  of  a  ndl- 
road  constructed  and  being  constructed  tietween 
Joliet,  "Will  Coimty,  and  Streator,  in  La  Salle 
Coun^,  tn  the  State  of  Illinois,  and  the  Con- 
Btniction  Company,  claiming  to  be  the  owner 
of  certain  lands  in  Qnmdy  County  in  the  same 
State,  entered  into  an  agreement  with  the  Alton 
Railroad  Company  by  which  the  Illinois  River 
Railroad  Company  leased  its  right  of  way  and 
its  railroad  constructed  and  to  oe  constructed, 
and  all  Its  other  property  except  engines  and 
cars,  to  the  Alton  Railrt^  Company  forever, 
upon  certain  terms  and  conditions  therein  men- 
tioned. Afterwards,  on  the  same  March  1, 1875, 
the  Illinois  River  Railroad  Company,  executed 
and  delivered  its  bonds  of  that  date  with  inter- 
est coupons  attached,  one  thousand  in  number, 
and  for  |1,000  each,  payable  thirty  years  after 
date,  with  interest  at  seven  per  cent,  payable 
semi-annually,  and  on  the  same  day,  jointly  with 
the  Construction  Company  and  John  H.  Rice, 
its  trustee,  executed  a  deed  of  trust  to  Qeorge 
Straut  to  secure  the  payment  of  the  bonds.  The 
deed  of  trust  conveyed  to  Straut  all  the  railroad 
owned  or  occupied,  by  the  Illinois  River  Rail- 
road Company  between  Joliet  and  the  Mazon 
River,  and  all  the  property  of  every  kind,  ex- 
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oept  engines,  cars  and  tools,  however  and  when- 
ever acquired  by  it  between  said  points,  and  the 
railroad  company  covenanted  by  said  trust-deed 
that  it  had  a  perfect  title  to  uie  railroad  and 
other  property  so  conveyed,  subject  only  to  the 
lease  above  mentioned.  By  the  same  deed  the 
Construction  Company  and  Rice,  its  trustee, 
conveyed  to  Straut  its  lands  situate  in  Orondy 
County,  niinois,  and  covenanted  that  it  bad 
good  tiUe  thereto  and  that  the  lands  were  free 
from  incumbrances. 

Of  said  one  thousand  bonds,  only  those  nnm- 
bered  from  1  to  474  Inclusive,  and  701  to  1,000 
inclusive,  were  issued.  The  interest  on  these 
bonds  had  not  been  paid.  They  were  all  held 
either  by  bona  fide  purchasers  or  pledgees. 

The  deed  of  trust  provided,  that  in  case  of  de- 
fault in  the  paynient  of  any  interest  on  the 
bonds,  or  in  the  performance  of  any  covenant 
in  said  deed  of  trust  contained  to  be  po^onned 
by  the  Illinois  River  Company  or  die  Construc- 
tion Company,  and  in  case  such  default  should 
continue  six  months,  then  the  trustee  might 
take  possession  of  the  property  conveyed  by  tbe 
deed  of  trust,  and  apply  the  issues  and  inoflts 
thereof  to  the  payment  of  the  liabilities  of  the 
niinois  River  Railroad  Company  and  the  Con- 
struction Company,  as  therem  provided.  The 
covenants  of  seisin,  for  ouiet  enjoyment  and 
against  incumbrances  made  by  Uie  Illinois  Riv- 
er Railroad  Company  and  the  Construction 
Company,  in  the  deed  of  trust  contained,  were 
broken  on  March  1,  1875,  and  suchdefaidt  lad 
continued  more  thaji  six  months.  On  March  1, 
1875,  the  niinois  River  Railroad  Company  and 
the  Construction  Company  were  indebted  to 
the  Rolling  MiU  Company  in  a  large  sum  of 
money  for  materials  f umisoed  for  tbe  construc- 
tion of  said  road,  which  the  Rolling  Mill  Com- 
pany claimed  to  be  a  lien  thereon,  hat  itsdaim 
was  subject  to  the  claims  of  bondholders  repre- 
sented by  the  complainant. 

On  September  18, 1875,  John  F.  Slater,  being 
the  holder  and  owner  of  bonds  numbered  from 
1  to  474  inclusiye,  applied  to  Straut,  tbe  trustee, 
to  take  such  action  in  the  premises  as  be  ought 
to  or  might  take  for  the  protection  of  his  inter- 
est. But  Straut,  being  unable  or  unwilling  to 
act,  resigned  his  trust,  and  the  complainant  was, 
on  September  18,  1875,  in  accordance  with  Uie 
providons  of  the  deed  of  trust,  appointed  trustee 
in  his  stead,  and  on  September  20, 1875,  Stiaat 
conveyed  to  the  complainant,  as  socb  tanstee, 
all  the  property,  rights  and  powen  vested  in 
him  by  the  trust-deM. 

The  prayer  of  the  bill  was  as  follows:  "  Thst 
an  account  may  be  taken  of  Uie  sum  due  for 
principal  and  interest  on  said  bonds,  and  (rf  tbe 
sums  due  as  liens  upon  said  road,  «nd  that  tbe 

E remises  described  in  the  deed  of  trust  to  Qeom 
traut  may,  by  order  of  this  court,  be  acM  for 
the  payment  of  the  same,  and  that  your  oiauv 
may  hare  such  other  and  further  and  dilfereat 
relief  as  to  equity  may  seem  meet"      « 

Answers  were  filed  by  the  Illinois  Kw  Bail- 
road  Company,  the  Construction  Company  ud 
the  Alton  Railroad  Company,  Corydon  Bedc- 
with  and  Bradford  Hancock,  in  which  they  took 
issue  upon  the  averments  of  the  bilL 
On  January  18,  1876,  the  Rolling  IDD  Con- 

eany  filed  an  answer,  claiming  to  have  a  tat 
en  on  the  railroad  and  properih'  of  tbe  DUooii 
River  Railroad  Company,  averring  that,  oo  An- 
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gust  7,  1874,  it  made  a  conti-act  in  writing,  of 
Qiat  date,  with  the  Dlhiois  River  Railroad  Com- 
pany and  the  Construction  Company  for  the 
sale  and  delivery,  at  certain  prices  therein  speci- 
fied, to  saidCompaniesof  1,600  tons  of  steel  and 
2,600  tons  of  iron  rails  and  certain  named  quan- 
tities of  iron  splices,  spikes  and  bolts,  fill  to  be 
delivered  by  December  1,  1874. 

That  contract  provided,  that  for  these  mate- 
rials $60,000  in  cash  should  be  paid  and,  for  the 
b^ance  of  the  price,  the  Companies  purchasing 
the  same  should  give  notes,  payable  in  six,  eight, 
ten  and  twelve  months  from  their  dates  respect- 
ively, executed  by  the  Illinois  River  Railroad 
Company  and  guarantied  in  full  by  the  Con- 
struction Company  and  by  the  stockholders  of 
the  Construction  Company  in  proportion  to  their 
stock  and,  for  the  further  security  of  said  notes, 
there  shoidd  be  pledged  certain  bonds  of  the 
Construction  Company  for  an  amount  equal  to 
the  aggregate  principal  of  said  notes,  and  se- 
cured bv  a  de^  of  trust,  made  April  1,  1874, 
^  the  Illinois  Rivej  Railroad  Company  and  the 
donstruction  Company,  on  the  property  therein 
described,  constituting  the  first  lien  thereon. 

It  also  contained  this  clause: 

"And  it  is  also  agreed  by  said  partv  of  the 
second  part  that  the  material  so  furnished  by 
the  said  party  of  the  first  part  shall  be  used  and 
laid  upon  the  road  and  road-bed  belonging  to 
said  Chicago  and  Illinois  River  Railroad  Com- 
pany, between  the  Cities  of  Joliet,  in  Will  Coun- 
ty, and  Streator.  in  La  Salle  Coimty,  Illinois; 
and  that,  until  the  same  be  fully  paid  for  and 
all  of  the  notes  given  in  payment  tiierefor  paid 
and  canceled,  the  said  party  of  the  first  part 
shall  have  a  lien  upon  said  material  furnished 
by  it,  and  the  use  and  possession  of  the  same 
by  said  party  of  the  second  part,  or  either  of  the 
corporations  constituting  the  same,  or  the  a»- 
Mgnee  or  assigns  of  one  or  both  of  them  shall 
be  the  user  and  possession  of  said  party  of  the 
first  part." 

The  answer  of  the  Rolling  Mill  Company  fur- 
ther alleged  that  the  Company  bad  delivered  a 
large  part  of  the  rails,  etc.,  under  said  contract; 
that  upon  the  delivery  of  the  last  lot,  on  or  about 
November  12,  1874,  the  purchasing  Companies 
gave  the  Rolling  Mill  Company  notice  not  to 
deliver  any  more  rails  or  other  material  until  the 
spring  of  1875;  that  the  RoUing  Mill  Company 
were  always  ready  and  willing  to  deliver  the  re- 
mainder of  said  rails  and  other  material  men- 
tioned in  said  contract,  and  that  on  May  7, 1875, 
it  gave  notice  to  said  purchasing  Companies  that 
the  residue  of  the  rails,  etc.,  were  ready  for  de- 
livery, but  the  Companies  did  not  provide  cars 
or  ve^els  for  the  transportation  of  said  mate- 
rials, and  that,  by  the  terms  of  the  contract, 
each  notice  was  equivalent  to  a  delivery  thereof; 
and  that  the  Rolling  Mill  Company  then  and 
thereby  complied  'mth  its  contract,  and  was  en- 
titled to  the  consideration  therein  named. 

It  also  alleged  that  the  Rolling  Mill  Compar 
ny  had  received  in  part  payment  of  said  consid- 
eration the  sum  of  190,000,  and  no  more;  and 
that  the  purchasing  Companies  had  wholly  neg- 
lected and  refused  to  pay  the  Rolling  Mill  Com- 
pany any  further  sums  of  money  on  the  con- 
tract, and  had  neglected  and  refused  to  deliver 
to  it  any  of  the  notes  or  securities  for  deferred 
payments  on  the  rails,  etc.,  as  provided  in  said 
contract,  although  requested  to  do  so;  and  that 
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thereby  the  whole  amount  of  the  purchase 
money  for  the  rails,  etc.,  had  become  due  and 
payable. 

II  further  alleged  that,  on  May  10,  1875,  the 
Rolling  Mill  Company,  within  the  time  pre- 
scribed by  law,  filed  its  bill  in  the  Circuit  Court 
of  Will  County,  lUinoia,  for  the  purpose  of  en- 
forcing its  lien,  under  the  Statutes  of  Illinois, 
upon  the  railroad  and  its  appurtenances;  and 
that  the  bill  was  still  pending  and  undetermined. 

The  answer  still  further  alleged  that  the  Roll- 
ing Mill  Company  not  onl;^  had  a  statutory  lien 
upon  all  the  materials  furnished  under  said  con- 
tract, but  by  the  contract  it  bad  an  express  con- 
tract lien  upon  the  same;  and  that,  by  virtue  of 
the  contract  and  the  facts  set  forth,  it  had  a  lien 
upon  the  Illinois  River  Railroad  and  its  appur- 
tenances, paramount  to  the  lien  of  the  bondhold- 
ers under  said  deed  of  trust  and  all  other  liens 
upon  the  road. 

On  the  same  day  on  which  its  answer  was 
filed,  the  Rolling  Mill  Company  obtained  leave 
to  file  and  did  file  a  cross-bill  in  the  cause,  set- 
ting up  the  same  matters  stated  in  its  answer, 
and  praying  that  upon  the  final  hearing  a  decree 
might  be  entered  requiring  payment  of  the 
amount  due  to  it  within  a  certain  time  to  be  fixed 
by_  the  decree,  and  that  in  defaidt  thereof  the 
railroad  of  the  Illinois  River  Railroad  Company 
and  all  its  appurtenances  might  be  sold,  and  out 
of  the  proceeds  its  claim  might  be  paid  in  pref- 
erence to  the  bondholders  or  any  other  persons. 

The  answers  to  the  cross-bill  of  the  Rolling 
Mill  Company  denied  that  said  Compuiy  had 
any  lien  for  the  materials  furnished  by  it  under 
said  contract,  either  by  virtue  of  the  contract  or 
the  statutes  of  Illinois. 

Afterwards,  on  May  81,  1876,  the  master,  to 
whom  the  cause  had  been  r^erred,  filed  his  re- 
port upon  the  claims  of  the  Rolling  Mill  Com- 
pany, with  the  testimony  in  support  thereof,  by 
which  he  found  due  to  the  complainant  in  the 
cross-bill  from  the  Illinois  River  Railroad  Com- 
pany and  the  Construction  Company,  for  iron 
rails,  etc.,  furnished  under  said  contract,  with 
interest,  etc.,  the  sum  of  $186,788.49,  and  for 
which  he  reported  the  Rolling  Mill  Company 
had  a  lien  binding  on  all  the  defendants. 

On  June  27,  1876,  the  report  of  the  master 
was  referred  back  to  him  by  the  following  or- 
der, which  was  entitled  both  of  the  originaTand 
the  cross  cause : 

"By  agreement  of  counsel  the  report  of  the 
master  in  said  bill  and  cross-bill  is  rcdFerred  back 
to  Henry  W.  Bishop,  the  master  in  chancery  of 
this  court,  with  leave  for  the  complaintot  in  said 
bill  and  the  defendants  to  take  further  proofs 
within  eight  (8)  days  from  this  date,  and  for  the 
Union  Itolling  Mill  to  take  further  proo&,  if 
de.sired,  within  twelve  (12)  days  from  this  date, 
said  master  to  report  at  the  expiration  of  said 
twelve  days." 

On  July  1, 1876,  Dumont,  the  complainant 
in  the  original  bill,  filed  his  supplemental  bill, 
in  which  ne  averred  that,  since  the  filing  of  the 
original  bill  coupons,  attached  to  the  bonds 
mentioned,  falling  due  on  March  1, 1876,  had 
become  due  and  remained  unpaid,  although 
presented  for  payment ;  that  he  had  paid  out 
certain  sums  for  right  of  way,  for  laying  down 
side  tracks  and  switches,  and  for  taxes ;  and 
prayed  that  an  account  might  be  taken  of  the 
sums  due  on  said  coupons  so  fallen  due,  and  of 
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the  sums  paid  out  br  complainant  as  aforesaid, 
and  that  the  latter  might  be  declared  a  lienon  the 
mortgaged  premises. 

On  August  3, 1876,  the  Illinois  River  Bailroad 
Company  filed  its  plea  to  the  original  and  sup- 

Slemental  bills,  in  which  it  averred  that  at  the 
ate  of  the  mortgage  set  forth  in  the  original  and 
supplemental  buls,  and  at  the  beginning  oif  this 
smt,  the  said  George  Straut,  the  trustee  named 
in  the  deed  of  mortgage,  was  and  ever  since  had 
been  and  still  continued  to  be  a  citizen  of  the 
Btate  of  Illinois :  that  he  was  such  citizen  on 
September  18,  lOTS,  when  he  was  applied  to 
foreclose  the  deed  of  trust.and  on  September  18, 
1876,  when  he  resigned  said  trust ;  that,  from 
and  after  March  1,  1876,  until  the  commence- 
ment of  this  suit,  all  the  defendants  to  the  orig- 
inal and  supplemental  bills  had  been  citizens  of 
the  State  of  Illinois,  and  had  continuously  re- 
mained such  citizens  until  the  filing  of  the  plea. 
Wherefore,  the  said  Company  avened  that  Du- 
mont,  as  assignee  of  said  chose  in  action,  name- 
ly: said  deed  of  trust,  had  no  standing  to  prose- 
cute the  said  suit,  and  set  up  the  facts  aforesaid 
in  bar  of  the  jurisdiction  of  the  court. 

No  other  plea,  answer  or  demurrer  was  ever 
filed  to  the  supplemental  bill  by  any  of  the  de- 
fendants in  the  cause,  nor  was  said  plea  to  the 
original  and  supplemental  bill  ever  replied  to  or 
set  down  for  argument. 

On  June  26,  1877,  one  year  after  the  report 
first  filed  by  him  had  been  recommitted,  the 
master,  after  re-examining  the  former  testimony 
and  taking  additional  testimony,  covering  in 
all  several  nundred  printed  pages,  and  hearing 
the  arguments  of  counsel,  filed  hissecond  report, 
afflmung  his  former  flndmg8,and  sustaining  the 
allegations  of  the  cross-bill. 

On  July  16,  1877,  exceptions  to  this  report 
were  filed  by  Dumont,  the  complainant  in  tiie 
original  biU,  the  main  eround  of  the  exceptions 
being  that  the  master  nad  erred  in  reporting 
that  the  Rolling  Mill  Company  was  entitled  to 
a  first  lien  on  the  mortgaged  premises  for  the 
amotmt  foimd  to  be  due  it 

October  16,  1877,  the  following  order  was  en- 
tered :  "  Now  come  the  parties  by  their  solicit- 
ors, and  thereupon  the  original,  supplemental 
and  cross-bills  were  submitted  to  the  court  on 
printed  arguments  to  be  funilshed  by  Messrs. 
Beckwitb  and  Smith  by  Octobo-  26th  inst.,  by 
Messrs.  Cooper  and  Packard  and  Henry  Oraw- 
ford  by  October  80th  inst,  by  Oeorge  Camp- 
bell by  November  20th  next,  and  l^  Messrs. 
Beckwith  and  Smith  in  reply  by  November  80th 
next"      ' 

On  the  26th  da^  of  May,  1878,  the  Massa- 
chusetts Mutual  l2fe  Insurance  Company,  on 
leave  of  court,  filed  an  intervening  petition  in 
the  cause,  stating,  among  other  things,  that  it 
was  the  holder  of  some  <h  the  bonds  secured  by 
the  trus^deed  to  George  Straut,  and  that  the 
complainant,  JohnB.  Dumont,  was  threatening 
to  foreclose  the  trust-deed  under  the  power  of 
sale  contained  therein,  and  prayed  for  an  in- 
junction to  prevent  such  safe  and,  in  accord- 
ance with  this  prayer,  an  order  was  entered  in 
the  cause  on  the  26th  of  May,  1878,  restraining 
Dumont  from  selling  the  property  included  in 
the  trust-deed  imtilthe  luruier  order  of  the 
court 

Afterwards,  on  Jannarr  4, 1878,  by  agree- 
ment of  the  imrties  by  their  solicitors,  an  order 
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was  entered  setting  aside  the  order  of  October 
16,  1877,  submitting  the  exceptions  to  the  mas- 
ter's report  upon  printed  brias.  June  5, 1878, 
the  exceptions  came  up  for  hearing  before  the 
court.  The  hearing  continued  until  June  11, 
1878,  when  the  exceptions  were  taken  andn  ad- 
visement 

On  December  ie,1878,tbe  court  entered  an  fat- 
terlocutory  decree  upon  the  report  of  the  master 
and  the  exceptions  thereto.  Tnis  decree  was  en- 
titled thus: 

"John  B.  Dumont        "j 

Chicago  and  Illinois  River  (In  Chancery, 
Railroad  Company  et  aL"  J       Origiaal  WO. 

ana 
"Union  Rolling  Mill  Company ) 

w.  y    Cross-hOL 

John  B.  Dumont  et  aL"     ) 

By  this  interiocutory  decree,  the  conrt  found 
due  the  Rolling  Mill  Company  $184,788.28  on 
account  of  rails  and  materials  used  iia  the  con- 
struction of  the  railroad  aq^  not  pcdd  for,  and 
that  this  sum  constituted  a  lien  upon  the  rail- 
road of  the  Illinois  River  Railroad  Compuiy 
and  upon  all  its  property,  real,  personal  and 
mixed.  The  court  further  found  that  the  Roll- 
ing Mill  Company  had  delivered  to  said  IllincA 
River  Railroad  Company  and  the  Construction 
Company  iron  rails,  steel  rails,  etc.,  mentioned 
in  the  contracts  widi  said  Rolling  Mill  Compa- 
ny to  a  large  amount,  which  haa  been  sold  by 
the  Illinois  River  Railroad  Company  and  the 
Construction  Company  to  the  Alton  Railroad 
Com^tny,  with  fml  naowledge  of  the  lien  of 
said  Rolling  Mill  Company  thereon.  That  the 
Alton  Railroad  Company  had  never  specially 
paid  for  such  material,  but  had  converted  tlie 
same  to  its  own  use,  and  that  such  rails  and 
other  materials  were  then  of  the  value  of 
$24,464.92.  This  sum  the  court  found  the  Roll- 
ing Mill  Company  was  entitled  to  have  and  re- 
coverf  rom  the  Dlmois  River  Railroad  Company, 
the  Construction  Company,  and  the  Alton  Rail- 
road Company,  tosether  with  interest  thereon, 
amounting  at  the  date  of  the  decree  to  the  sum 
of  $28,796.80;  and  the  court  reserved  for  fur- 
ther consideration  all  questions  relative  to  Uie 
enforcement  of  the  lien  declared  for  the  sum 
of  $184,788.28,  and  relative  to  the  sum  of 
$29,796.80,  found  due  from  the  Alton  Rail- 
road Company,  the  Construction  Company,  and 
the  Illinob  luver  Railroad  Company. 

Afterwards,  on  April  16, 1879,  the  complain- 
ant in  the  original  bill  moved  for  leave  to  dis- 
miss the  same  at  his  own  costs,  and  on  Septem- 
ber 2  following,  the  consent  of  the  Massodm- 
setts  Mutual  Life  Insurance  Company  and  other 
defendants  to  the  dismissal  of  the  original  bill, 
was  filed  in  the  cause.  On  March  29,  1880, 
John  B.  Dumont  filed  his  disclaimer  to  fnrtha 
proeecutesaid  cause  forthe  reason,  osstatedby 
him,  that  his  interest  in  the  same  had  ceased 
and  terminated  by  a  proceeding  had  in  the 
Circuit  Court  of  Will  County,  Illinois.  On  tbs 
same  day  the  court  rendered  a  final  decree  in 
the  cause,  which  was  entitled  both  of  the  ofir- 
inal  and  croes  cause,  and  which  began  as  fol- 
lows: 

"This  day  came  the  several  parties  to  the 
said  cause  and  cross  cause,  by  their  nspee&n 
solicitors. "  The  decree  then  proceeded  to  over- 
rule the  motion  of  the  oomidainant  Dumoot 
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for  leave  to  dismiss  the  bill.and  ordered  the  pay- 
ment of  the  sum  of  $184,738.28  to  the  Rolling 
Uill  Company,  found  due  it  by  the  interlocu- 
tory decree  theretofore  entered,  with  interest, 
ana,  in  default  thereof,  that  all  of  the  railroad, 
with  its  appurtenances,  of  the  Illinois  River 
Railroad  Com]>anT  be  sold  free  and  clear  of  all 
incumbrances  in  lavor  of  any  of  the  parties  to 
the  suit;  the  proceeds  to  be  applied,  first,  to  the 
pajTnent  of  costs;  second,  to  the  payment  of  the 
sum  so  found  due  the  Rolling  Mill  Company; 
and  the  8urplu8,if  any,  to  be  paid  to  the  clerk  of 
the  court.  The  court  further  decreed  that  the 
Rolling  Mill  Company  have  execution  arainst 
the  Alton  Railroad  Company,  the  Illinois  River 
Railroad  Company  and  the  Construction  Com- 
pany, for  the  sum  of  $29,796.30,  together  with 
interest  thereon  from  the  16th  day  of  Decem- 
ber, 1878,  found  .due  to  it  by  the  mterlocutory 
decree  theretofore  entered. 

The  Massachusetts  Mutual  Life  Insurance 
Company,  as  an  intervener  in  the  cause.on  June 
10,  1880,  took  and  perfected  an  appeal  from  the 
said  decree,  and  on  the  next  day  Dumont  and 
the  Alton  Railroad  Company  appealed  from 
the  same  decree,  the  Illinois  River  Railroad 
Company,  the  Construction  Company,  Han- 
-cock  and  Beckwith,  having  refus^  to  join  in 
such  appeal. 

By  the  appeal  last  mentioned  the  flnal  decree 
of  the  circuit  court  is  brought  under  review. 

Messrs.  C.  Beckwith  and  S.W.  Packard, 
for  appellants: 

The  coiut  erred  in  refusing  to  allow  the  orig- 
inal bill  to  be  dismissed,  and  in  entering  a  final 
decree  in  favor  of  the  Union  Rolling  Mul  Com- 
pany upon  its  cross-bill. 

if  the  original  bill  is  without  equity,the  cross- 
bill cannot  be  sustained;  Adams,  Eq.,  7th  Am. 
€d.,  402,  note;  Dows  v.  Chicago,  11  Wall.,  112 
<78  U.  8. ,  XX. ,  67) ;  because  in  sudi  a  case  "tiere 
seems  to  be  nothing  on  which  to  found  a  cross- 
bill." 

Dia  v.  ShaJian,  25  Ala.,  703. 

A  cross-bill  is  auxiliary  to  the  proceeding  in 
the  original  suit  and  a  dependency  upon  it. 

Avers  V. Carver,  17  How.,  592  (58  U.S.,  XV., 
179);  Gross  v.  DeVaOe,  1  Wall.,  14  (68  U.  8., 
XVIL,  518);  ItetM  V.  Chieago  (supra);  ExparU 
B.  R.  Co.,  95U.  8.,  235 (XXIV.,  856);  Ayersy. 
€hieago,  101 U.  S.,  187  (XXV.,  840);  Rubber  Co. 
▼   Goodyear,  9  Wall.,  809  (76  U.  8.,  XIX,  589). 

When  the  original  bill  is  dismissed,  this  car- 
ries with  it  the  cross-bill. 

Ad.  Eq.,  7th  Am.  ed.,  402,  mU;  Int.  Co.  v. 
Webb.,  54  Ala.,  694;  Elderkin  v.  Mich,  3  Ind., 
aO;  SUuKm  v.  Wright,  14  Vt.,  208. 

"The  pendency  of  a  cross-bill  by  one  defend- 
ant is  no  answer  to  a  motion  to  dismiss  the  orig- 
inal bill  for  want  of  prosecution  by  another  de- 
:£endant." 

2  Dan.  Ch.  Pr.,  1556. 

The  Union  Rolling  Mill  Company  waived  its 
Ti!?ht  to  a  statutory  lien  for  the  materials  fur- 
rxished. 

Phillips,  Mech.  Liens,  sec.  117;  Oorman  v. 
Sagner,  22  Mo.,  137;  MeMurray  v.  Brown,  91 
XJ.  8.,  265  (XXIII.,  324);  Barrows  v.  Baugh- 
«»a»,9Mich.,217;  Tomtgy.  Wood,n  B.Mon.,128. 

The  right  to  remove  the  materials  is  incon- 
sistent with  the  theory  upon  which  the  lien  is 
given  by  the  statute,  namely:  that  the  contractor 
Sas  thereby  enhanced  the  value  of  the  property 
J.09  U.  S.  U.  S.,  Book  37 


by  inseparably  blending  bis  materials  with  the 
property  of  the  owner.  

Davit  V.  Alwrd,  94  U.  8.,  547  (XXrV.,283). 

Hunter  y.  Blanrltard,  18  HI.,  334;  Oone  v. 
Cather,  23 HI.,  638;  Houck,  Liens,  sec.  54;  Tag- 
gard  v.  BurJcmore,  42  Me.,  81 ;  Chapin  v.  Persse, 
30  Conn.,  461;  Phillips,  Mech.  Liens,  sec.  148. 

Where  the  lien  is  once  waived,  it  is  gone  for- 
ever. It  rests  on  the  statute  and  cannot  lie  cre- 
ated or  revived  by  contract,  express  or  implied, 
when  once  waived. 

Oreen  v.  Fox,  7  Allen,  87;  Iktt  v.  CoUint, 
103  m.,  77;  Youvgy.  Wood,  11  B.  Mon.,  128; 
Biirrmesy.  Bauqhman,  9  Mich.,  213;  Oorman 
V.  Signer,  22  Mo.,  137 ;  Grant  v.  Strong,  18 
Wall.,  623  (85  U.  8.,  XXI.,  859). 

The  provision  in  the  contract,  providing  for 
a  credit  beyond  the  time  within  which  it  would 
be  necessary  to  file  a  bill  to  enforce  a  statutory 
lien,  is  a  waiver. 

Phillips,  Mech.  Liens,  sec.  281 ;  Pryor  y. 
White,  16B.  Mon.,  605;  Peyroux  v.  Howard,  t 
Pet.,  345. 

Messrs.  Iiyman  Trumbull,  Henry  A.  Gard- 
ner and  Campbell  &  LoAcrenee,  for  appellee. 

Mr.  Jvttiee  Woods  delivered  the  opinion  of 
the  court: 
The  appellants  assign  for  error: 

1.  The  refu.sal  of  the  circuit  court  to  dismiss 
the  original  bill,  and  the  rendition  of  the  flnal 
decree  in  favor  of  the  Rolling  Mill  Company, 
and  the  ordering  of  the  sale  of  the  property  of 
the  Company  to  satisfy  the  same. 

2.  The  finding  that  the  Rolling  Mill  Company 
had  a  lien  upon  the  railroad  and  property  of  the 
Illinois  River  Railroad  Company  for  the  amount 
found  to  be  due  it,  and  that  such  lien  was  para- 
mount to  the  lien  of  the  bonds  secured  by  the 
trust-deed  to  Straut. 

8.  The  rendition  of  a  personal  decree  airainst 
the  Alton  Railroad  Company  for  $29,7'&6.30, 
and  the  awarding;  of  execution  thereon. 

We  shall  consider  these  assignments  of  error 
in  the  order  in  which  they  are  stated. 

The  appellants  contend  that  Dumont,  the 
original  complainant,  had  the  right  at  any  stage 
of  the  case  to  dismiss  his  bill,  and  that  its  dis- 
missal would  carry  with  it  the  cross-bill,  and 
that  having  made  the  motion  to  dismiss,  which 
was  erroneously  overruled,  all  the  subsequent 
proceedings  and  decrees  are  erroneous. 

It  may  be  conceded  that  when  an  original  bill 
is  dismissed  before  final  hearing,a  cross-bill  filed 
by  a  defendant  falls  with  it.  It  may  also  be  con- 
ceded that,  as  a  general  rule,  a  complainant  in 
an  original  bill  has  the  right,  at  any  time  upon 
payment  of  costs,  to  dismiss  his  bill.  But  this 
latter  rule  is  .subject  to  a  distinct  and  veil  set- 
tled exception,  namely:  that  after  a  decree, 
whether  final  or  interlocutory,  has  been  made, 
by  which  the  rights  of  a  party  defendant  have 
been  adjudicated,  or  such  proceedings  have 
been  taJcen  as  entitle  the  defendant  to  a  decree, 
the  complainant  will  not  be  allowed  to  dismiss 
his  bill  without  the  consent  of  defendant. 

The  nile  is  stated  as  follows  in  Daniell's  Chan- 
cery Practice,  p.  793,  5th  Am.  ed. :  "  After  a 
decree  or  decretal  order  the  court  will  not  allow 
a  plaintiff  to  dismiss  his  own  bill,  unless  upon 
consent,  for  all  parties  are  interested  in  a  decree, 
and  any  party  may  take  such  steps  as  he  may 
be  advised  to  have  the  effect  of  it." 
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The  same  writer,  page  794,  says  that  "After 
a  decree  has  been  made,  of  such  a  kind  that 
other  persons  besides  the  parties  on  the  record 
arc  interested  in  the  prosecution  of  it,  neither 
the  plaintiff  nor  defendant,  on  the  consent  of 
the  other,  can  obtain  an  order  for  the  dismissal 
of  the  biU." 

The  rule,  as  we  have  stated  it,  is  sustained  by 
many  adjudicated  cases.  It  was  laid  down  by 
the  Lard  OhanceUor  in  Oooper  v.  Leu>u,  3  Phill. 
Ch.,  181,  as  follows:  "  The  plaintifl  is  allowed 
to  dismiss  his  bill  on  the  assumption  that  it 
leaves  the  defendant  in  the  same  position  as  he 
would  have  stood  if  the  suit  had  not  been  insti- 
tuted ;  it  is  not  so  where  there  has  been  a  pro- 
ceeding in  the  cause  which  has  given  the  de- 
fendant a  right  against  the  plaintiff." 

In  Bank  v.  Bok,  1  Rich.  Eq.  (8.  C),  294,  it 
was  said:  "  But  whenever,  in  the  progress  of  a 
cause,  the  defendant  entitles  himself  to  a  decree, 
either  against  the  complainant  or  a  co-defend- 
ant, and  the  dismissal  would  put  him  to  the  ex- 
pense and  trouble  of  bringing  a  new  suit  or 
making  new  proofs,  such  dismissal  will  not  be 
permitted." 

8o  in  the  case  of  Oonner  v.  Drake,  1  Ohio  St. , 
170,  the  Supreme  Court  of  Ohio  declared:  "The 
propriety  of  permitting  a  claimant  to  dismiss 
his  bill  IS  a  matter  within  the  sound  discretion 
of  the  court,  which  discretion  is  to  be  exercised 
with  reference  to  the  rights  of  both  parties,  as 
well  the  defendant  as  the  complainant.  After  a 
defendant  has  been  put  to  trouble  in  making 
his  defense,  if  in  the  progress  of  the  case  rights 
have  been  manifested  that  he  is  entitled  to  claim 
and  which  are  valuable  to  him,  it  would  be  un- 
just to  deprive  him  of  them  merely  because  the 
complainant  might  come  to  the  conclusion  that 
it  would  be  for  his  interests  to  dismiss  his  biU. 
Such  a  mode  of  proceeding  would  be  trifling 
with  the  court  as  well  as  with  the  rights  of  de- 
fendants. We  think  the  court  did  not  err  in  its 
ruling  in  refusing  to  permit  complainant  to  dis- 
miss his  bill." 

Chancellor  Walworth,  in  the  case  of  Watt  v. 
Orawford,  11  Paige,  472,  laid  down  the  rule  in 
these  words: 

"Before  any  decree  or  decretal  order  has 
been  made  in  a  suit  in  chancery,  by  which  a  de- 
fendant therein  has  acquired  rights,  the  com- 
plainant is  at  liberty  to  dismiss  his  bill  upon 
payment  of  costs:  but  after  a  decree  has  been 
made  by  which  a  defendant  has  acquired  rights, 
either  as  against  a  complainant  or  a^inst  a  co- 
defendant  in  the  suit,  the  complainant's  bill 
cannot  be  dismissed  without  destroying  those 
rights.  The  complainant  in  such  a  case  cannot 
dismiss  without  the  consent  of  all  parties  inter- 
ested in  the  decree,  nor  even  with  such  consent, 
without  a  rehearing,  or  upon  a  special  order  to 
be  made  by  the  court." 

See,  also,  Oilbert  v.  HowUt,  1  Ch.  Cas.,  40; 
Bluck  V.  Golna^hi.d  Sim.  Ch.,  ill; Lat/Ueg  \. 
Hogg,X\  Ves.,Jr.,602;  Booth\.  Lefiee»ter,X  Keen, 
255;  Biseoev.  Brett,  2  Ves.  &B.,  877;  Collin*  v. 
Oreaveg,  5  Hare,  698;  Oregory  v.  Bperuxr,  11 
Beav.,  143;  Oarritu/ton  r.  BoUy,  IDick.,  280; 
Anon,  11  Ve8.,Jr.,  169;  Coatemy.  8itgon,6  R.  L, 
489;  Updike  y.  Jk>yU,  7  R.  I.,  461;  AUa»  Bk.  ▼. 
NahantBk.,  28  Pick.,  491;  BetMar.  McKay., 
Cheve's  Eq.  (8.  C),  96;  Bayer'*  Appeal,  79  Pa. 
St.,  428;  Seymour  v.  Je»wn«,Walk.  (Mich.)Ch., 
866. 
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The  authorities  cited  sustain  the  'refusal  of 
the  circuit  court  to  allow  Dumont  to  dismiss  his 
bill.  The  only  really  contested  issue  in  the  case 
was  between  Dumont,  representing  the  bond- 
holders, and  the  Rolling  Mill  Company.  The- 
answers  of  all  the  other  defendanta  simply  re- 
quired proof  of  the  averments  of  the  Wll,  nei- 
ther admitting  nor  denying  them.  The  issue 
raised  by  the  averments  of  the  original  hill  and 
the  answer  of  the  Rolling  Mill  Company,  and 
by  the  cross-bill  of  the  I«>lling  Mill  Company 
and  the  answer  of  Dumont,  the  complainant  in 
the  original  bUl,  was  whether  the  Rolling  Mill 
Company  had  a  lien  upon  the  road  and  prop- 
erty of  the  Illinois  River  Railroad  Company, 
and  whether  such  lien  was  superior  to  that  of 
the  trust-deed  executed  to  Straut,  which  the 
original  bill  was  filed  to  foreclose.  The  i^ues 
thus  raised  involved  the  rights  of  all  the  parties 
to  the  suit.  This  issue  was  referred  to  a  master 
to  take  testimony  and  report.  He  filed  a  report 
which  was  entitled  both  of  the  original  and 
cross  cause.  The  record  shows  that,  by  agree- 
ment of  counsel,  the  report  of  the  master  in 
said  bill  and  cross-bill  was  ref  eired  back  to  him, 
with  leave  to  the  parties  to  take  further  proofs; 
that  after  taking  a  large  mass  of  additional  evi- 
dence, covering  several  hundred  printed  pages, 
the  master  reported  that  the  Rolling  Mill  Com- 
pany had  a  statutory  lien  upon  the  property 
covered  by  the  trust-deed  executed  to  Sinnt, 
and  that  the  same  was,  consequently,  the  first 
lien  upon  the  property.  Joint  exceptions  wctb 
filed  to  this  report  by  Dumont,  the  original  com- 
plainant, and  the  Alton  Railroad  Company  and 
the  Illinois  River  RaUroad  Company,  all  of 
which  were  entitled  both  of  the  original  and 
cross  cause.  After  full  argument,  Uie  court 
overruled  the  exceptions  and  rendered  an  inter- 
locutory decree  in  both  the  original  and  cross 
cause,  establishing  the  lien  of  the  RoUing  MiQ 
Company  as  claimed  in  its  answer  to  tite  ori^nal 
bill  and  in  its  cross-bill.  After  ail  these  pro- 
ceedings and  when  the  controversy  between  the 
parties  was  practically  ended  by  the  interloca- 
tory  decree  of  the  court,  the  motion  to  rti-imiM 
his  original  bill  was  made  by  Dumont,  the  com- 
plainant therein.  The  Rolling  Mill  Company 
insisted  that  if  the  ori^nal  biU,  carrying  witL 
it  the  cro8s-bUl,were  dismissed,  its  cUum  would 
be  barred  by  the  Statute  of  Limitations.  It 
would  be  hard  to  conceive  of  a  clearer  case  for 
the  application  of  the  rule  laid  down  by  the  au- 
thorities we  have  cited.  If  the  court,  under 
these  circumstances,  had  allowed  the  original 
bill  to  be  dismissed  without  the  consent  ca  the 
Rolling  MiU  Company,  it  would  have  inflict«il 
a  palpable  wrong  on  that  Company,  and  trifled 
with  the  administration  of  justice. 

The  fact  that  the  RoUing  Mill  Company  had 
been  compelled  to  file  a  cross-bill  in  oraer  to  se- 
cure complete  relief,  only  strengthens  the  case 
against  the  dismissal  of  ue  original  hilL  Sev- 
eral of  the  authorities  cited  to  diow  ttist  an 
original  bill  cannot  be  dismissed  afto-  decree. 


apply  to  cases  where  a  cross-biU  has  beea  filed. 

Bank  v.  Bo»e,  and  Watt  v.  Oravford,  vbi  tmprm. 

But  cotmsel  for  appellants  insist  on  the  i^ckt 


of  Dumont  to  dismiss  his  original  faOl.  >wTantr 
a  supplemental  bill  had  been  filed,  to  wliidi,  a* 
well  as  to  the  original  bill, the  Illincda  Rivar  Rail> 
road  Company  had  filed  a  plea  denying  the  ja- 
risdiction  of  uie  court;  that  the  truth  and  sdl- 
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ciency  of  this  plea  were  admitted  by  the  com- 
plaiiiaiit,  because  he  failed  to  reply  thereto,  or 
set  It  down  for  argument  by  the  next  succeed- 
ing rule  day,  or  to  obtain  further  time  for  that 
purpose  from  the  court;  and  that,  therefore,  un- 
der the  38th  Equity  Rule,  the  bill  should  have 
been  dismissed  "as  of  course"  by  the  court. 

It  is  to  be  observed  that  the  plea  refen-ed  to 
was  filed  by  the  Illinois  River  Railroad  Com- 
pany, which  is  not  a  party  to  this  appeal,  and 
which  never  asked  the  dismissal  of  the  original 
bill,  because  its  plea  had  not  been  put  at  issue 
or  set  down  for  argument.  Under  these  circum- 
stances it  would  be  a  strange  application  of  the 
88th  Rule  to  hold  that  the  complainant  had  the 
right  to  dismiss  bis  bUl  after  the  cause  had  been 
decided  against  him. 

It  plainly  appears  from  the  record  that  after 
Buch  plea  was  filed  by  the  Illinois  Railroad  Com- 
pany no  notice  was  taken  of  it  by  any  of  the 
paities,  the  cause  was  allowed  to  proceed  as  if 
it  had  never  been  filed,  and  was  decided  upon 
the  issues  raised  by  the  answer  and  cross-bill  of 
the  Rolling  Mill  Company.  The  complainant 
now  insists  that  his  bill  should  have  been  dis- 
missed, carrying  with  it  the  decree  of  the  court 
in  favor  of  the  IwUin^  Mill  Company,  the  cross- 
bill and  the  issues  raised  upon  it,  and  the  great 
mass  of  testimony  in  the  case,  in  the  taking  of 
which  he  had  participated,  because  of  his  own 
neglect  to  reply  to  a  plea  filed  by  another  party, 
which  itself  never  insisted  upon  the  dismissal 
of  the  bill  by  reason  of  that  neglect.  The  only 
party  which  could  assign  for  error  the  refusal 
of  the  court  to  dismiss  the  bill  on  account  of 
the  default  of  the  original  complainant  in  not 
replying  to  or  setting  down  the  plea,  is  the  Illi- 
nois River  Railroad  Company,  by  which  the 
plea  was  filed.  But  it  has  never  taken  any  ex- 
ception to  the  refusal  of  the  court  to  dismiss 
the  bill,  and  is  not  a  party  to  this  appeal.  For 
the  reasons  stated  we  think  the  circuit  did  right 
in  overruling  the  application  of  Dumont  for 
leave  to  dismiss  his  bill. 

It  is  next  insisted  that  the  court  erred  in  en- 
tering a  final  decree  in  favor  of  the  Rolling  Mill 
Company  and  ordering  a  sale  of  the  property 
of  the  Railroad  Company  to  satisfy  the  same. 

The  ground  of  this  contention  is,that  the  final 
decree  was  rendered  upon  the  cross-bill  only  and 
not  upon  the  original  bill,  and  that  if  the  cross- 
bill only  were  considercMl  the  court  had  no 
jurisdiction  thereof  bv  reason  of  want  of  the 
requisite  citizenship  of  the  parties  thereto,  and 
that  no  decree  could  be  rendered  upon  the  cross- 
bill, except  as  consequent  upon  a  decree  in  the 
original  cause.  This  objection  proceeds  upon  an 
assumption  not  sustained  by  the  record.  The 
cause  was  heard  at  the  same  time  upon  both  the 
original  and  cross-bills.  The  issue  was  whether 
or  not  the  lien  of  the  Rolling  Mill  Company  was 
prior  to  the  bonds  secured  by  the  deed  of  trust. 
This  was  raised  both  by  the  original  and  cross- 
bills. The  prayer  of  4he  original  bill  was  that 
an  account  might  be  taken  of  the  sums  due  for 
principal  and  mterest  on  the  bonds  secured  by 
the  trust-deed  to  Straut,  and  of  the  sums  due  as 
liens  upon  the  railroad,  and  that  it  might  be 
sold  for  the  payment  of  the  same.  The  issues 
raised  by  the  original  bill  and  the  answer  of  the 
Boiling  Mill  Company,  and  upon  the  cross-bill 
at  Uie  Rolling  Mill  Company,  were  found  by 
the  court  in  favor  of  the  Company  upon  a  hear- 
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ing  of  both  the  original  and  cross-bills.  The 
court  decided  in  favor  of  the  Rolling  Mill  Com- 
pany, gi-anting  it  the  relief  prayed  in  its  cross- 
bill. It  is  true  the  complainant,  in  his  original 
bill,  did  not  ask  for  a  decree  upon  the  final  hear- 
ing in  his  favor.  But  the  cause  having  been 
hMTd  on  both  the  original  and  cross-bills,  he 
could   not  prevent  the  granting  of  the  relief 

E rayed  by  the  cross-bill,  either  by  dismissing 
is  bill  or  by  not  asking  for  a  decree. 

The  original  bill  was  not  dismissed  but  is 
still  pending,  and  the  complainant  in  that  bill 
may  still  apply  in  behalf  of  the  holders  of  bonds 
secured  by  the  trustdeed  to  Straut  for  such  part 
of  the  proceeds  of  the  sale  as  the  final  decree 
orders  to  be  paid  to  the  clerk  of  the  court.  Our 
conclusion  is,  therefore,  that  it  was  competent 
for  the  court  to  render  the  final  decree  made  in 
this  case. 

The  next  question  presented  by  the  assign- 
ments of  error  is,  wnether  the  Rolling  Mill 
Company  had  alien  upon  the  railroad  and  other 
property  of  the  Illinois  River  Railroad  Company 
superior  to  the  deed  of  trust  to  Straut  and  the 
lease  to  the  Alton  Railroad  Company. 

The  matter  of  liens  upon  railroads  is  regu- 
lated by  the  Revised  Statutes  of  Illinois,  chap- 
ter 82,  section  61,  in  force  when  the  contract  of 
August  7,  1874,  for  the  delivery  of  iron  rails 
was  made,  and  on  March  1,  1875,  when  the 
trust-deed  to  Straut  was  executed,  which  de- 
clares: 

"  That  all  persons  who  mav  have  furnished 
or  who  shall  hereafter  furnish  to  any  railroad 
corporation  now  existing  or  hereafter  to  be  or- 
ganized under  the  laws  of  this  State,  any  fuel, 
ties,  materials,  supplies,  or  any  other  articles  or 
thing  necessaiy  for  the  constniction,  mainte- 
nance, operation  or  repair  of  such  roads  by  con- 
tract with  said  corporation,  or  who  shall  have 
done  and  performed,  or  shall  hereafter  do  and 
perform  any  work  or  labor  for  such  construc- 
tion, maintenance,  operation  or  repair  by  like 
contract,  shall  be  entitled  to  be  paid  for  the 
same  as  part  of  the  current  expenses  of  said 
road;  and  in  order  to  secure  the  same  shall  have 
a  lien  upon  all  the  property,  real,  personal  and 
mixed,  of  said  rnilroad  corporation  as  against 
such  railroad  and  as  against  all  mortgages  or 
other  liens  which  shall  accrue  after  the  com- 
mencement of  the  deliveiy  of  said  articles,  or 
the  commencement  of  said  work  or  labor;  pro- 
vided suit  shall  be  commenced  within  six 
months  after  such  contractor  or  laborer  shall 
have  completed  his  controct  with  said  railroad 
corporation,  or  after  such  labor  shall  have  been 
performed  or  material  furnished." 

The  Rolling  Mill  Company  began  to  deliver 
to  the  Illinois  River  Railroad  Company  on  Sep- 
tember 1,1874,  iron  rails  and  other  material  to  be 
used  in  the  constniction  of  its  road,and  continued 
such  delivery  until  November  1 1 , 1 874.  The  ma- 
terial so  furnished  of  the  value  of  $107,785.09, 
was  used  in  the  construction  of  the  railroad. 
Within  less  than  six  months  from  November 
12, 1874,  the  date  when  the  last  material  was  de- 
livered, the  Rolling  Mill  Company  filed  in  the 
proper  court  its  bill  of  complaint  to  enforce  its 
lien  under  said  statute.  The  lease  of  its  rood 
made  by  the  Illinois  River  Railroad  Company 
to  the  Alton  Railroad  Company  and  its  deed  of 
trust  to  Gieorge  Straut  were  not  executed  until 
March  1, 1875,  long  after  the  delivery  of  said 
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material  had  been  commenced.  The  lien  of  the 
Rolling  Mill  Company  under  the  statute  would, 
therefore,  seem  to  be  complete  and  superior  to 
that  of  the  trustKlced  and  lease. 

The  appellants,  however,  contend  that  the 
Rolling  Mill  Company  waived  its  lien  by  the 
contract  between  it  and  the  Construction  Com- 
pany and  tbe  Alton  Railroad  Company  of  Au- 
gust 7,  1874,  by  which  it  was  stipulated  that 
the  rails  and  other  materials  furnished  by  the 
Rolling  Mill  Company  should  be  used  in  the 
construction  of  the  railroad  of  the  Illinois  River 
Railroad  Companv.and  that  until  f uUy  paid  for, 
the  Rolling  Mill  Company  should  have  a  lien 
thereon,  and  that  the  possession  thereof  by  the 
Railroad  Company  should  be  the  jx)ssession  of 
the  Rolling  Mill  Cfompany. 

We  do  not  think  that  this  stipulation  shows 
any  purpose  on  the  part  of  the  Rolling  Mill 
Company  to  waive  its  statutory  lien.  When  the 
contract  was  miade,  the  railroad  for  which  the 
materials  were  to  be  furnished  was  in  contem- 
plation only.  The  survey  of  its  route  had  not 
been  completed,  nor  had  the  right  of  way  been 
obtained.  The  evident  purpose  of  the  stipu- 
lation was  to  secure  a  specific  lien  on  the  mate- 
rials furnished,  and  to  require  them  to  be  used 
in  the  construction  of  the  railroad  where  they 
would  be  subject  to  the  statutory  lien,  and  the 
facts  of  this  case  show  that  this  was  a  wise  pre- 
caution. The  contract,  therefore,  so  far  from 
showing  a  waiver  of  the  statutory  lien,  shows  a 
purpose  on  thepart  of  the  Rolling  Mill  Company 
to  retain  it.  The  statutory  lien  was,  therefore, 
not  lost.  On  this  question  the  case  of  Clark  ▼. 
Moore,  64  111.,  279,  is  in  point.  In  that  case  the 
Supreme  Couit  of  Illinois  says: 

"  It  is  also  insisted  that  appellees  waived  their 
rights  when  they  sold  the  property,  by  reserv- 
ing a  lien  upon  it  in  a  written  contract;  that  they 
thereby  received  and  held  additional  security 
that  operated  to  destroy  any  lien  that  would 
otherwise  have  attached.  It  is  true  that  where 
A  laborer  or  material  man  receives  security  col- 
lateral to  the  property  improved,  whether  the 
secui'ity  be  personal,  or  a  mortgage  on  or  a 
:iledge  of  other  property  or  chose  in  action,  the 
aw  presumes  that  ft  was  intended  to  waive  or 
release  the  lien  upon  the  premises.  In  their  effort 
to  retain  a  lien  on  the  machinery  furnished  by  ap- 
pellees, they  took  no  collateral  or  independent  se- 
curity. It  was  but  a  futile  effort  to  retain  a  supe- 
rior lien  on  the  property  furnished,  over  and 
above  other  lienholders.  Had  these  parties  taken 
a  mortgage  on  these  lots  and  the  building  which 
the  law  would  have  adjudged  void,  would  any- 
one claim  that  they  could  not  assert  their  lien? 
The  lien  attaches  to  and  incumbers  the  prop- 
erty to  Improve  which  the  material  is  furnished, 
and  the  effort  to  acquire  a  more  specific  and  ex- 
clusive lien  in  nowise  manifests  intention  to 
release  the  property  from  all  liens  and  look  to 
other  security  for  payment;  but  it  shows  the 
very  opposite  intention,  an  intention  to  hold,  if 
possible,  the  property  liable  for  the  payment  of 
tlieir  claim." 

This  authority  decides  the  question  in  band 
against  the  appellants,  and  is  entitled  to  great,  if 
not  conclusive,  weight  in  this  court. 

The  appellants  further  contend  that  the  Roll- 
ing Mill  Company,  by  the  contract  of  August 
7,  1874,  gave  credit  for  the  materials  to  be  pur- 
chased by  it,  which  extended  beyond  the  tune 
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within  which  suit  would  have  to  be  brought  to 
fix  and  enforce  the  statutory 'lien,  and  thattbis 
fact  shows  conclusively  that  the  stataory  lien 
was  waived. 

It  is  well  settled  tliat  an  agreement  for  the 
extension  of  credit  by  receiving  a  note  of  the 
party,  or  the  indejiendent  security  of  a  tliird 
person,  falling  due  at  a  day  beyond  the  period 
within  which  the  lien  must  be  asserted,  will  be 
no  waiver  when  the  agreement  to  give  the  note 
or  security  has  not  been  performed  by  the  prom- 
isor. To  hold  otherwise  would  be  to  ray  that 
the  builder  or  material  man  must  have  intended 
to  waive  his  lien  in  the  event  of  a  refusal  to 
comply  with  the  agreement.  On  the  debtor's 
refusal  to  keep  the  agreement,  the  builder  or 
material  man  ought  not  to  be  bound  by  it,  but 
should  be  remitted  to  his  rights,  independentlT 
of  the  contract  T/ie  Highlajider,  4  Blatchf .,  65. 

It  is  clear,  from  the  terms  of  the  contract,  that 
the  Rolling  Mill  Company  never  agreed  to  ex- 
tend credit  for  the  materials  furnished  unless 
notes  were  given  therefor,  with  the  stockhold- 
ers of  the  Construction  Company  as  indorsets, 
and  with  the  bonds  of  the  Construction  Com- 
pany secured  by  the  deed  of  trust  to  Norton  as 
collateral  secunty.  The  contract  to  give  credit 
was  clearly  conditioned  upon  the  delivery  of  the 
notes  and  bonds.  It  would  be  absurd  to  bold 
that,  on  the  failure  to  deliver  them,  tbe  Rolling 
Mill  Company  had  nothing  to  show  for  its  iron 
rails  and  other  materials,  but  the  promUeof  an 
insolvent  railroad  company  and  an  insolvent 
construction  company  to  deliver  the  notes  and 
bonds.  They  were  as  impotent  to  deliver  the 
notes  and  bonds  as  they  were  to  pay  cash. 
Such  could  not  have  been  the  intention  of  the 
parties  to  the  contract.  On  the  failure  of  the 
Companies  to  deliver  the  notes  and  bonds  *c- 
cordmg  to  the  contract,  the  Rolling  Mill  Com- 
pany was  entitled  to  immediate  paj-ment  and  to 
its  statutory  lien  to  secure  it,  because  the  cred- 
it was  conditioned  upon  the  giving  of  security, 
and  the  security  was  not  given.  It  has  been  so 
held  by  the  Supreme  Court  of  Illinois  in  the 
case  of  Oarrfn^rv.i/aK,  29111.,  277.  Gardner 
filed  his  petition  to  enforce  a  mechanics'  lien  oo 
a  contract,  for  doing  certain  work.  The  con- 
tract provided  that  payment  of  a  certain  install- 
ment due  upon  a  day  named  should  be  poet- 
poned  for  a  period  extending  more  than  a  year 
after  the  completion  of  the  work,  in  case  a  mor^ 
gage  in  the  premises  should  be  given  to  secnre 
said  installment.  The  petition  was  demorred 
to,  and  the  demurrer  was  sustained.  On  ap- 
veaX  this  decree  was  reversed,  and  the  SujoCTnc 
Court  said:  "An  agreement  was  made  to  give 
a  mortgage  which  would  have  destroyed  the 
lien,  but  no  mortgage  was  given,  and  hence  the 
lien  remained,  bo  was  an  agreement  made  to 
extend  the  time  of  payment  which  woold  de- 
stroy tlie  lien.  But  the  mortgage  was  not  exe- 
cuted; hence  the  time  was  never  extended  and 
the  lien  never  waived  thereby."  See,  also,  T)U 
Highlander,  vbi  supra. 

We  are  of  opinion,  therefore,  that  as  the  par- 
chasing  Companies  did  not  perform  Uie  coodi- 
tion  upon  which  credit  was  to  be  given,  no 
credit  at  all  was  given;  much  less  a  credit  ex- 
tending beyond  the  time  for  the  enforcement  of 
the  statutory  lien. 

It  follows  from  these  views  that  the  contni- 
tion  of  appellant  that  the  suit  begun  May  10, 
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1875,  by  the  Rolling  Mill  Company  to  fix  and 
foreclose  its  statutory  lien,  was  brought  before 
the  cause  of  action  accrued,  and  cannot,  there- 
fore, be  treated  as  a  compliance  with  the  statute, 
cannot  be  sustained,  for  at  that  date  the  debt 
was  due  and  the  lien  in  force. 

In  our  opinion  the  Rolling  Mill  Company 
had,  under  the  Statute  of  Illinois,  a  lien  upon 
the  railroad  and  ita  appurtenances  of  the  IIU- 
nois  River  Railroad  Company  for  the  value  of 
the  materials  furnished  by  it  and  used  in  the 
construction  of  the  railroad,  superior  to  the  lien 
of  the  trust-deed  executed  to  George  Straut  on 
March  1, 1875,  and  to  the  lease  of  said  railroad 
executed  on  the  same  day  to  the  Chicago  and 
Alton  Railroad  Company,  and  that  the  decree 
of  the  circuit  court  ordering  the  railroad  to  be 
sold  to  pay  the  sum  due  for  said  materials  so 
used  was  just  and  right. 

It  is,  lastly,  assigned  for  error,  that  the  cir- 
cuit court  rendereda personal  decree  against  the 
Alton  Railroad  Company  in  favor  of  the  Roll- 
ing Mill  Company,  and  awarded  execution 
thereon. 

The  personal  decree  complained  of  was  for 
$29,706.80.  This  sum  was  the  value,  with  in- 
terest, of  certain  iron  rails,  etc.,  sold  and  deliv- 
ered by  the  Rolling  Mill  Company  to  the  Illi- 
nois River  Railroad  Company  and  the  Construc- 
tion Company,  under  the  contract  of  Aug^t  7, 
1874,  which  were  not  used  in  the  construction  of 
the  railroad,  but  were  sold  by  the  purchasing 
Companies  to  the  Alton  Railroad  Company,and 
by  it  converted  to  its  own  use. 

The  circuit  court  found  that  the  Rolling  Mill 
Company  had  a  lien  upon  said  materials;  that 
the  Alton  Railroad  Company  bought  said  ma- 
terials with  notice  thereof,  and  had  never  paid 
for  the  same,  and  had  alleged,  as  a  reason  for 
its  failure  to  pay,  the  want  of  title  in  the  com- 
panies from  which  it  purchased.  The  facts  so 
found  are  clearly  shown  by  the  record,  and  do 
not  seem  to  be  disputed.  The  Alton  Railroad 
Company,  however,  insists  that  there  was  no 
lien  on  said  materials  under  the  contract  of  Au- 
gust 7,  1874,  because  the  contract  was  not  ac- 
knowledged and  recorded  as  required  by  the  law 
of  Illinois  relating  to  chattel  mortgages. 

That  Act  provided  as  follows:  "Thatnomort- 
gage,  trust-deed  or  other  conveyance  of  personal 
property,  having  the  effect  of  a  mortgage  or 
Uen  upon  such  property,shall  be  valid  as  ngninst 
the  rights  and  interests  of  any  thii-d  person, un- 
less possession  thereof  shall  be  delivered  to  and 
remain  with  the  grantee,  or  the  instrument 
shall  provide  for  the  possession  of  the  property 
to  remain  with  the  grantor,  and  the  instrument 
is  acknowledged  and  recorded  as  hereinafter  di- 
rected ;  and  every  such  instrument  shall,  for 
the  purposes  of  this  Act,  be  deemed  a  chattel 
mortgage."    R.  8.  of  lU.,  ch.  95,  sec.  1. 

The  theory  of  the  appellants  is  that  the  Illi- 
nois River  iCailroad  Company  and  the  Construc- 
tion Company,  being  the  owners  by  purchase  of 
the  iron  rails,  retained  possession  of  the  same, 
and  by  the  contract  of  August  7,  1874,  gave  to 
tbe  Rolling  Mill  Company  a  chattel  mortgage 
thereon,  which  was  never  acknowledged  and 
recorded,  and  that,  consequently,  the  lien  fails. 
JBut  tbe  facts  of  the  case  are  not  in  accord  with 
this  theory.  When  the  contract  referred  to  was 
made,  the  iron  rails  were  not  the  property  of  the 
purchasing  Companies.   It  does  not  appear  that 
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the  rails  were  at  that  timein  existence.and  they 
were  certainly  not  in  possession  of  the  ptirchas- 
ing  Companies.  So  that  this  is  not  the  case  con- 
templated by  the  Illinois  Statute,  which  clearly 
refers  to  a  mortgage  on  personal  property  of 
which  the  mortgagor  is  owner  and  of  which  he 
is  m  possession  and  of  which  he  wishes  to  re- 
tain possession.  The  case  is  that  of  the  owner, 
namely:  the  Rolling  Mill  Company ,of  personal 
property,  who  sells  it  and  delivers  the  physical 
possession  to  its  vendee  and  by  the  bin  of  sale 
retains  a  contract  lien  thereon.  In  such  a  case 
it  is  clear  that  the  original  vendor  can  enforce 
the  lien  ag^dnst  a  subsequent  purchaser  who  had 
actual  notice  of  the  lien  and  had  not  paid  for 
the  property,  and  refused  to  pay  for  it  on  the 
ground  that  the  first  vendee  from  whom  he 
bought  had  no  title  thereto.  The  chattel  mort- 
gage law  above  quoted  can  have  no  reference  to 
such  a  case.  Such  an  application  of  it  would  be 
unjust,  inequitable  and  unreasonable.  The  law 
has  never  been  so  applied  by  the  courts  of  Illi- 
nois. 

We  find  no  error  in  the  proceedings  and  de- 
crees of  the  Circuit  Court.  T/iey  are,  therefore, 
affimied. 

Case  No.  172.  Massachusetts  Mutual  Life 
Insurance  Company  y.  Union  Soiling  MiU  Com- 
pany  is  an  appeal  from  the  same  decree  affirmed 
m  the  preceding  case. 

The  Insui-ancc  Company  by  leave  filed  an  in- 
tervening petition,  claiming  to  be  the  owner  of 
forty -five  of  the  bonds  secured  by  the  trust-deed 
to  George  Straut.  It  has  never  proved  its  pos- 
session or  ownership  of  any  of  siiid  bonds.either 
before  the  master  or  the  court.  If  it  had,  it 
would  be  in  the  same  position  as  any  other  hold- 
er of  said  bonds,  all  of  whom,  so  fai'  as  the  ques- 
tions raised  by  this  appeal  are  concerned,  were 
represented  by  Dumont,  the  complainant  in  the 
onginal  bill.  These  questions  have  all  been  de- 
cided in  the  preceding  case. 

In  i/iis  case  also  the  decree  appealedfrom  must, 
therefore,  he  affirmed. 

True  copy.    Test: 

James  H.  McKennejr,  Clerk,  Sup.  Court,  U.  S. 


ISOLINA  E.  HOWARD,  Appt. 

V. 

ADELAIDE  SOPHIA  CARU8I  et  al. 

(See  S.  C,  Beporter'B  ed.,  72t>-731) 

Construction  of  devise,  <u  to  title  in  fee — absolute 
poxcer  of  disposition. 

1.  A  devise  to  a  person  of  real  and  persona]  proper- 
ty to  t)e  held,  etc.,  by  btm,  his  heirs  and  assigns  lor- 
ever,  with  the  hope  and  trust,  however,  that  be  will 
not  diminish  the  same  to  a  neater  extent  tlian  may 
be  necessary  for  his  comfortable  support  and  main- 
tenance ;  and  that,  at  his  death,  the  some  or  so  much 
thereof  as  be  shall  not  buve  disposed  of  by  devise  or 
sale,  sball  descend  to  others,  gives  to  the  first  talcer 
an  estate  In  fee  simple  with  an  absolute  power  of 
dlBi>osition,  either  by  sale  or  devise,  without  any 
trust,  and  the  limitation  over  is  void. 

2.  Although  generally  an  estate  may  be  devised 
to  one  in  fee  simple  or  fee  tail,  with  a  limitation 
over  by  way  of  executory  devise,  yet  when  the  will 
shows  a  clear  purpose  of  the  testator  to  give  an  at>- 
sulute  power  of  disposition  to  the  first  taker,  the 
limitation  over  is  void. 

[No.  153.] 
Argued  Dec.  10, 11, 1S8S.  Decided  Jan.  7, 1884. 
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APPEAL  from  the  Supreme  Court  of  the  Dis- 
trict of  Ccdumbia. 
The  histoiy  and  facts  fully  appear  in  the 

Statement  of  the  case  by  Mr.JutUet  Woods: 

The  pleadings  and  eviaence  in  this  case  dis- 
close the  following  facts:  on  March  18,  1872, 
Lewis  Carusi,  a  techelor  about  seventy-eight 
years  of  age,  and  a  citizen  of  the  City  of  "Wash- 
ington, in  the  District  of  Columbia,  being  seised 
in  fee  of  certain  real  estate  in  said  city,  executed 
his  last  will  and  testament.  In  the  nist  item  of 
the  will  he  directed  his  just  debts  and  funeral 
expenses  to  be  paid  out  of  his  personal  estate. 
The  second  item  of  the  will  was  as  follows: 

"And  as  to  all  my  property,  real,  personal 
and  mixed,  after  the  payment  of  my  lust  debts 
and  funeral  charges  as  aforesaid,  and  the  pay- 
ment of  the  legacies  hereinafter  mentioned,  I 
fi  ve.devise  and  bequeath  the  sametomy  brother, 
amuel  Carusi,  to  be  held,  used  and  enjoyed  by 
him,  his  heirs,  executors,  administrators  and 
assigns  forever,  with  the  hope  and  trust,  how- 
ever, that  he  will  not  dimmish  the  same  to  a 
greater  extent  than  may  be  necessary  for  his 
comfortable  support  and  maintenance,  and  that 
at  his  death,  the  same  or  so  much  thereof  as  he, 
the  .said  Samuel  Carusi,  shall  not  have  disposed 
of  by  devise  or  sale,  shall  descend  to  my  three 
beloved  nieces,  Phillippa  Estelle  Caulfleld,  nie 
Carusi,  Genevieve  E.  Carusi,  and  Isolina  E. 
Carusi,  the  daughters  of  my  said  brother  Samuel 
Carusi,  as  follows:  to  the  said  Phillippa  Estelle 
Caulfleld,  nit  Carusi,  the  sum  of  five  thousand 
dollars  ($5,000),  the  remainder  of  my  estate  to 
be  divided  between  Genevieve  E.  Carusi  and 
Isolina  E.  Carusi,  to  share  and  share  alilce  as 
tenants  in  common  and  notas  jointtenants,  and 
so  that  they  and  they  alone  shall  have  the  right 
to  have,  possess,  use  and  enjoy  the  same  sepa- 
rate and  apart  from  and  independent  of  any 
husband  either  one  of  them  may  have  at  the 
time  of  my  decease  or  at  any  time  thereaf  ter,and 
80  that  he  or  they  shall  have  no  right,  privilege 
or  power  to  control  or  interfere  with  any  part 
of  my  said  estate  in  anv  manner  whatsoever, 
and  so  that  the  same  shall  not  be  subject  or  lia- 
ble to  any  debt  that  any  such  husband  may  have 
■incurred. 

I  further  hope,  trust  and  dedre  that,  in  the 
event  cither  one  of  my  said  nieces,  daughters  of 
the  said  Samuel  Carusi,  shall  not  survive  my 
said  brother  Samuel,  that  the  share  she  might 
become  entitled  to  had  she  survived  him  may 
be  conferred  and  fall  to  the  surviving  niece  or 
nieces.  In  no  event  shall  any  portion  of  my 
estate  be  subject  to  the  control  or  interference 
of  any  husband  either  one  of  my  said  nieces  may 
have  at  the  time  of  my  decease  or  at  any  time 
thereafter. 

I  give  and  devise  to  my  three  nieces,  daugh- 
ters of  my  brother  Nathaniel  Carusi,  the  sum 
of  two  thousand  dollars  ($2,000.)" 

By  the  tliird  and  last  item  of  the  will,  the  tes- 
tator appointed  his  brother,  Samuel  Carusi,  the 
sole  executor  thereof. 

Afterwards,  on  July  18, 1872,  the  said  Lewis 
Carusi,  as  party  of  the  first  part,  executed  a 
deed  of  that  date  which  purported  to  convey  to 
his  brother,  Samuel  Carusi,  party  of  the  second 
part,  in  fee  simple,  all  his  real  estate  in  the  City 
of  Washington,  upon  trusts  which  were  thus 
expressed:  "In  trust  nevertheless  to,  for  and 
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upon  the  following  uses  and  trusts,  that  ia  to 
say,  in  trust  to  selland  convey  the  whole  or  sdt 
put  of  the  said  pieces  or  parcels  of  ground  and 
premises  at  the  mscretion  of  the  said  party  of 
the  second  part,  and  to  invest  the  monies  aris- 
ing out  of  such  sale  or  sales  in  other  property  or 
securities  for  the  use  and  benefit  of  the  said 
party  of  the  first  part ;  and  in  event  of  the  death 
of  the  said  party  of  the  first  part,  so  much  of 
said  pieces  or  parcels  of  ground  as  may  remain 
unsold,  or  such  other  property  as  may  be  pur- 
chased, or  such  securities  as  may  be  acquired, 
in  manner  aforesaid,  to  convey  to  such  person 
or  persons  as  the  said  party  of  the  first  part 
may,  by  his  last  will  and  testament  or  other 
paper  writing,  under  bis  hand  and  seal,  by  ttro 
persons  witnessed,  designate  and  direct"  The 
appellant  averred  and  the  defendants  denied 
that  this  deed  had  been  delivered  by  the  grantor 
to  the  grantee  therein  named. 

Sul»equently,  on  October  17,  1872,  Lewis 
Carusi  executed  and  delivered  to  his  brother, 
Samuel  Carusi,  another  deed,  conveying  to  him 
absolutely  in  fee  simple  the  same  lands  de- 
scribed in  said  will  and  in  the  deed  of  Julv  18, 
reserving  to  himself  the  rents  and  profits  there- 
of during  his  life. 

On  October  25, 1872,  Lewis  Carusi  died,hsT- 
ingmade  no  will  other  than  that  of  March  18, 
1872,  above  mentioned.  After  the  death  of 
Lewis,  Samuel  Carusi  took  possession  of  the 
real  estate  described  in  said  will  and  deeds, 
claiming  an  absolute  title  in  fee  simple  thereto 
by  virtue  of  said  will  and  the  deed  of  October 
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17,  1872,  and  continued  in  possession  until  bis 
death.  On  March  28,  1877,  he  duly  executed 
his  last  will  and  testament,  by  wluch  be  de- 
vised to  his  wife,  Adelaide  8.  Carusi,  for  her 
natural  life,  all  his  real  estate,  with  remainder 
in  fee  at  her  death  to  his  children,  John  Mc- 
Lean Carusi,  Samuel  P.  Carusi,  Thornton  Ca- 
rusi, Estelle  Caulfleld,  Gtonevieve  Carusi  and  Is- 
olina E.  Howard,  share  and  share  alike,  and 
appointed  his  wife,  the  said  Adelaide  S.,  and 
his  son,  the  said  John  McLmn  Carusi,  the  exec- 
utors thereof. 

Afterwards,  on  December  22,  1877,  Samud 
Carusi  died,  and  on  Januair  8,  1878,  his  will 
was  admitted  to  prol»te  and  record  in  the  0^ 
phans'  Court  of  the  District  of  Columbia. 

The  bill  in  this  case  was  filed  by  Isolina  E. 
Howard,  one  of  the  children  and  heirs  at  law 
of  Samuel  Carusi,  against  the  defendants,  who 
were  her  brothers  and  sisters  and  devisees  un- 
der their  said  father's  wilL  It  averred  the 
making  by  Lewis  Carusi  of  his  said  will  and  of 
the  deeds  of  July  18  and  October  17, 1872,  and 
sjiecially  averred  the  delivery  by  Lewis  Caiuri 
to  his  brother  Samuel,  of  the  first  menticaed  * 
deed.  It  averred  that  the  deed  of  October  17, 
1872,  was  made  by  Lewis  Carusi  when  be  was 
physically  so  feeble  as  to  be  unable  to  sign  bi> 
name  "  And  when  he  was  mentally  inccnnpe- 
tent  tb  execute  a  deed ;  that  at  the  tiiDe  said  deed 
was  made  by  him  he  had  no  \6gt\  title  to  te 
real  estate  Uierein  described,  having  devested 
himself  thereof  by  the  deed  of  trust  of  July  18, 
1872,  and  that  he  was  procured  to  make  said 
deed  of  October  17  by  Samuel  Canui^w  whose 
benefit  it  was  made. 

The  bill  further  alleged  that  the  win  of  Lew- 
is Carusi  was  propotinded  for  jwobate  and  lecoid 
in  the  proper  court,  but  a  eaeeat  IwTing  lies 
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4]ed  against  the  probate  thereof,  no  proceedings 
•were  taken  or  decree  made  in  reference  thereto. 

The  bill  charged  that  the  will  of  Lewis  Carusi 
fully  designated  the  beneficiaries  of  the  trusts 
•created  by  the  deed  of  trust  of  July  18, 1872, 
■and  that  Samuel  Carusi  had  no  estate  in  the 
property  belonging  to  Lewis  Carusi  which  he 
«omd  dispose  of  by  his  last  will  so  as  to  devest 
the  plaintifE  and  her  sisters  of  their  rights  under 
the  last  will  and  testament  of  Lewis  Carusi.and 
that  Samuel  Carusi  was  only  a  trustee  to  hold 
the  property  during  the  lifetime  of  Lewis  Caru- 
-ei,  and  upon  trust  to  convey  the  same  upon  the 
<leath  of  Lewis  to  the  complainant  and  her  sis- 
ters in  manner  set  forth  in  Lewis  Carusi's  last 
will  and  in  said  deed  of  trust. 

The  bill  further  alleged  that  Samuel  Carusi, 
with  the  purpose  of  defeating  the  provisions  of 
the  will  and  deed  of  trust  executed  by  Lewis 
Carusi,  did,  during  his  own  lifetime,  suppress 
the  deed  of  trust  and  claimed  an  absolute  title 
in  fee  simple  to  all  the  estate  of  Lewis  Carusi 
-under  the  will  of  the  latter  and  the  deed  of  Oc- 
tober 17,  1872.  Finally,  the  biU  alleged  that 
Lewis  Carusi,  during  hw  lifetime,  repeatedly 
"Declared,  in  the  most  unmistakable  terms, 
that  it  was  his  intention  to  leave  his  estate,  by 
4iny  testamentaiT  disposition  be  should  make 
thereof,  to  his  nieces,  to  the  exclusion  entirely 
•of  any  nepbeirs  that  might  survive  him,  and  to 
the  exclusion  of  the  wife  of  the  said  Samuel  Ca- 
rusi, should  she  survive  him ;  •  »  • 
and  that  it  was  tiie  intention  of  Lewis  Carusi  to 
make  provision  at  all  events  for  his  said  sever- 
al nieces  in  preference  to  all  persons  and  to  ev- 
ery person  who  might,  by  reason  of  aflSnity, 
have  any  claim  upon  him  or  his  estate." 

The  bill  prayed  for  a  decree  declaring  the 
-deed  of  trust  dated  July  18,  1872,  to  be  in  full 
force  and  effect,  and  tliat  the  will  of  Levris  Ca- 
rusi was  operative  as  designating  the  beneflcia- 
Ties  under  the  deed  of  trust,  and  its  terms  and 
conditions;  that  the  will  of  Samuel  Carusi,8o  far 
AS  it  devises  any  part  of  the  estate  of  which 
Lewis  Carusi  died  seised,  might  be  declared 
null  and  void;  Uiata  receiver  might  be  appoint- 
ed to  take  charge  of  and  manage  the  estate,  and 
that  the  defendants,  Adelaide  S.  Carusi  and 
John  McLean  Canisi,named  as  executors  of  the 
will  of  Samuel  Carusi,  mi^ht  be  enjoined  from 
Interfering  in  any  way  -mth  the  estate  of  Sam- 
uel Carusi,  and  for  general  relief. 

Separate  answers  were  filed  to  the  bill  by 
«ach  of  the  defendants,  to  which  the  complain- 
ant filed  repUcations. 

Upon  linal  hearing  on  the  pleadings  and  evi- 
dence in  Special  Term,  the  Supreme  Court  of 
the  District  of  Columbia  dismissed  the  bill. 
Upon  app^  to  the  General  Term,  the  decree  of 
dismissal  was  affirmed.  From  the  decree  of  af- 
firmance the  present  appeal  is  taken. 

Mu*n.  W.  B.  Webb  and  Bobertson  Eoteard, 
for  appellant. 

Mr.  li.  Q.  Hine,  for  appellees. 


Jfr.  JutUce  Woods  delivered  the  opinion  of 
the  court: 

The  case  made  by  the  bill  of  complaint  is 
based  on  the  will  of  Samuel  Carusi,  and  upon 
the  deed  of  trust  alleged  to  have  been  executed 
«nd  delivered  July  18,  1872.  The  contention 
of  complainant  is  that,  by  the  deed,  Lewis  Car 
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rusi  conveyed  to  Samuel  Carusi  all  his  real  es- 
tate in  trust  to  convey  the  same  to  such  person 
or  persons  as  the  said  Lewis  Carusi  might,  "by 
his  last  will  and  testament,  or  other  paper  writ- 
ing under  his  hand  and  seal,  by  two  persons 
vntnessed,  designate  and  direct;"  and  that  al- 
though the  will  was  revoked  by  the  trust-deed, 
it  was,  nevertheless,  effectual  as  a  designation  of 
the  persons  to  whom  said  real  estate  was  to  be 
conveyed  by  Samuel  Carusi,  the  trustee  ;  and 
that  the  complainant  and  her  sister,  (Jenevieve 
Carusi,  were  Uie  persons  who  were  so  designated 
by  the  will.  It  is  clear,  therefore,  that  com- 
plainant's case  can  derive  no  aid  from  the  dec- 
larations of  the  testator,  Lewis  Carusi,  alleged 
to  have  been  made  before  and  after  the  execu- 
tion of  his  will,  in  relation  to  the  disposition 
which  he  intended  to  make  of  his  pro^rty.  It 
must  stand  or  fall  upon  the  designation  made 
in  the  will. 

It  is  clear,  also,  that  the  win  is  to  receive  pre- 
cisely the  same  construction,  as  an  instrument 
designating  the  beneficiaries  of  the  trust-deed, 
as  it  would  have  received  as  a  last  will  duly 
proven  and  recorded.  The  question  is,  there- 
fore: what  estate  did  the  testator  intend  to  give 
the  complainant  by  his  will  of  March  18,  1872? 

This  wUl  gives,"  first,  an  estate  in  fee  simple 
to  Samuel  Carusi;  it  contains,  second,  the  ex- 
pression of  a  hope  and  trust  that  he  will  not  un- 
necessarily diminish  the  estate;  and,  third,  it 
gives  to  the  nieces  of  the  testator  so  much  of 
his  estate  as  Samuel  Carusi  shall  not  at  his 
death  have  disjiosed  of  by  sale  or  devise.  We 
have,  then,  devised  to  Samuel  Carusi  an  estate 
in  fee  simple,  with  an  absolute  power  of  dispo- 
sition either  by  sale  or  devise  clearly  and  unmis- 
takably implied.  Therefore,  according  to  the 
adjudged  cases,  the  limitation  over  to  the  nieces 
of  the  testator  is  void. 

The  rule  is  well  established  that,  although 
^nerally  an  estate  may  be  devised  to  one  in  fee 
simple  or  fee  tail,  with  a  limitation  over  by  way 
of  executory  devise,  yet  when  the  will  shows  a 
clear  purpose  of  the  testator  to  give  an  absolute 
power  of  disposition  to  the  first  tt^er,  the  lim- 
itation over  is  void. 

Thus,  in  the  case  of  Atty-Qen.Y.  HaU,  Fitzg., 
814,  there  was  a  devise  of  real  and  personal  es- 
tate to  the  testator's  son  and  to  the  heirs  of  his 
body,  and  that  if  he  should  die  leaving  no  heirs 
of  lus  body,  then  so  much  of  the  real  and  per- 
sonal estate  as  he  should  be  possessed  of  at  his 
death  was  devised  over  to  the  complainants  in 
trust.  The  son  in  his  lifetime  suffered  a  com- 
mon recovery  of  the  real  estate,  and  made  a 
will  as  to  the  personal  estate,  and  died  with- 
out issue,  and  a  bill  was  filed  against  his  execu- 
tor to  account.  It  was  held  by  Zord  Chancellor 
King,  aided  by  the  Master  of  the  Rolls  and  the 
ChiS  Baron  of  the  Exchequer,  that  the  devisee 
was  tenant  in  tail  of  the  real  estate,  and  had 
barred  the  plaintiffs  by  the  common  recovery, 
and  that  the  executrix  was  not  to  account  for 
tiie  personal  estate  to  the  persons  claiming 
under  the  limitation,  for  that  was  void  as  re- 
pugnant to  the  absolute  ownership  and  power 
of  disposal  given  by  the  will. 

In  the  case  of  Bosa  v.  Hogg,  1  Jac.  &  W.,  164, 
a  limitation  over  was  declared  void  because  it 
was  limited  upon  the  contingency  that  the  first 
taker  did  not  dispose  of  the  property  by  wUl  or 
otherwise.  See,  also,  Cuthbertv.  Furrier,  Jac. 
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415;  Bmim  v.  6M*,  1  Russ.  M.,  614;  Holme* 
V.  Oodion,  8  DeG..  M.  &  Q.,  152. 

The  American  cases  are  to  the  same  effect. 
Thus,  in  Jackion  v.  BuU,  10  Johns.,  18,  Charles 
Bull  died  seised  of  the  premises  In  question. 
By  liis  last  will,  after  devising  a  certain  lot  of 
land  to  his  son  Moses,  he  declared:  "In  case  my 
son  Moses  should  die  without  lawful  i^ue,  the 
said  property  he  died  possessed  of  I  will  to  my 
son  Young,  his  lawful  issue,"  etc.  It  was  held 
that  the  limitation  over  was  void,  as  being  re- 
pugnant to  the  absolute  control  over  the  estate 
which  the  testator  intended  to  give. 

In  Ide  V.  Ide,  5  Mass.,  500,  the  devise  waste 
the  testator's  son  Peleg,  his  heirs  and  assigns, 
with  the  following  provision:  "And  further,  it 
is  my  will  that  if  my  son  Peleg  shall  die  and 
leave  no  lawful  heirs,  what  estate  he  shall  leave 
to  be  equally  divided  between  my  son  John  Ide 
and  my  grandson  Katbaniel  Ide,  to  them  and 
their  heirs  forever."  Held,  that  his  limitation 
over  to  John  and  Nathaniel  Ide  were  void  be- 
cause inconsistent  with  the  absolute  unqtudified 
interest  in  the  first  devisee. 

To  the  same  effect  is  the  case  of  Bouien  v. 
Dean,  110  Mass.,  438,  where  a  man  devised  all 
his  estate,  real  and  personal,  to  his  wife,  to  hold 
to  her  and  her  assigns,  but  should  she  die  in- 
testate and  seised  of  any  portion  of  said  estate 
at  the  time  of  her  death,  then  over.  The  wife 
took  possession  of  the  land  and  died  having 
made  a  will  by  which  she  devised  and  be- 
queathed all  her  estate,  r^  and  personal.  It 
was  held  that  the  will  of  the  husband  gave  the 
wife,  by  necessary  implication,  an  absolute 
power  of  disposal,  either  by  deed  or  will,  and 
this  power  having  been  fully  executed  by  her 
will,  nothing  remained  upon  which  the  devise 
over  in  the  will  of  her  husband  could  operate. 

In  Melton  v.  Cooper,  4  Lei^h,  408,  the  case 
v/ia  this:  John  Cooper  died  in  1813  seised  of 
the  messuage  and  land  in  controversy,  having) 
by  his  last  will  duly  executed,  devised  inter  alia, 
as  follows:  "I  give  to  my  son, William  Cooper, 
the  plantation  I  live  on,  to  him  and  his  heirs 
forever.  In  case  he  should  die  without  a  son 
and  not  sell  the  land,  I  give  the  land  to  my  son 
George,"  etc.  The  plantation  on  which  the  tes- 
tator lived  was  the  land  in  controversy.  George 
Cooper,  the  lessee  of  the  plaintiff,  was  the  testa- 
tor's son  George  mentioned  in  the  devise,  who 
claimed  the  land  under  the  limitation  over  to 
him  therein  contained.  The  testator's  son  Will- 
iam, to  whom  the  land  was  devised,  in  the 
first  instance,  attained  to  full  age,  married,  and 
died,  leaving  issue  one  daughter,  but  without 
leaving  or  ever  having  had  a  son  and  without 
having  sold  the  land.  The  question  referred 
to  the  court  was  whether,  upon  this  state  of 
facts,  George  Cooper  was  entitled  to  the  land. 
The  court  held  that  a  general,  absolute,  unlim- 
ited power  to  sell  the  land  was  given  to  William 
Cooper  by  the  devise,  that  he  took  a  fee  simple, 
and  that  George  Cooper  was  not  entitled  to  re- 
cover. See,  also,  Oiffordv.  Ohoate,  100  Mass., 
848;  Ealev.  Marth,  &.,  468;  Bamtdett  v.  Jtamt- 
deU,  21  Me.,  288. 

The  rule  is  thus  stated  by  Cfianeellor  Kent : 
"If  there  be  an  absolute  power  of  disposition 
given  by  the  will  to  the  first  taker,  as  if  an  es- 
tate be  devised  to  A  in  fee,  and  if  he  dies  pos- 
sessed of  the  proprty  without  lawful  i&sue,  the 
remainder  over  the  property  which  he,  dying 
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without  heirs,  shall  leave,  or  witboat  selling  or 
devising  the  same;  in  all  such  cases  the  remain- 
der over  is  void  because  of  his  preceding  fee; 
and  it  is  void  by  way  of  executory  devise,  be- 
cause the  limitation  is  inconsistent  with  the  jab- 
solute  estate  expressly  given  or  necessarily  im- 
plied by  the  wilL"    4  Kentj  Com.,  271. 

If  the  will  of  Lewis  Carun  had  remained  ui- 
revokedand  had  been  dulvproven  and  recorded, 
and  Samuel  Carusi  had  died  intestate,  with  all 
the  property  devised  to  him  by  Lewis  Carusi 
undisposed  of,  the  complainant  would  be  en- 
titled to  no  relief,  for  she  would  have  taken 
nothing  by  the  will.  If  the  will  can  be  held  to 
designate  any  beneficiary  under  the  trust-deed 
of  July  18,  1872,  it  designated  Samuel  Carusi 
and  not  the  complainant  and  her  sisters. 

But  by  the  terms  of  Lewis  Carusi's  will,  the 
complainant  and  her  sisters  were  only  entitled  to 
so  much  of  the  estate  of  Lewis  as  Samuel  ahouM 
not  have  disposed  of  by  devise  or  sale.  The  bill 
of  complaint  charges  tliat  Samuel  Carusi,  by  hi» 
last  will  and  testament,  bad  devised  to  certain 
persons  therein  named,  among  them  the  com- 
plainant, all  the  property  devi^  to  him  by  the 
last  will  of  Lewis  Carusi.  There  was,  there- 
fore, no  property  of  the  estate  of  Lewis  Carusi 
to  which  the  supposed  devise  to  complainant 
and  her  sisters  could  apply. 

The  case  of  complainant  lecdves  no  support 
from  theprecatory  words  of  the  will  of  Lewis 
Carusi.  'These  words  express  the  hope  and  trust 
that  Samuel  Carusi  will  not  diminish  the  same, 
nz.:  the  property  devised  to  him  by  the  will  to 
a  greater  extent  than  may  answer  for  his  com- 
fortable support,  and  the  testator  then  devises 
to  complomant  and  her  sbters  what  Samuel 
shall  not  have  disposed  of  by  devise  or  sale. 

The  words  do  not  raise  any  trust  in  SamueL 
He  is  not  made  a  trustee  for  any  purpose,  and 
no  duty  in  respect  to  the  disposition  of  the  es- 
tate is  imposed  upon  him.  But  even  if  the  wHl 
had  contained  an  express  request  that  Samuel 
should  convey  to  the  complainant  so  much  of 
the  estate  as  he  did  not  dispose  of  by  sale  or  de- 
vise, there  would  be  no  trust,  for  the  wiU,  as  we 
have  seen,  gives  Samuel  Carusi  the  absolute 
power  of  disposal. 

In  Kniglit  v.  Knighi,  8  Beav.,  148,  it  was  said 
by  tho  Master  of  the  Rolls,  Lord  Laiigdale'.  "If 
the  giver  accompanies  his  exjjressionof  wisbor 
request  by  other  words,  from  whl<d)  it  is  to  be 
coUected  that  he  did  not  intend  the  wish  to  be 
imperative,  or  if  it  appears  from  the  context 
that  the  first  taker  was  to  have  a  discretionary 
power  to  withdraw  any  part  of  the  subject  from 
the  wish  or  request,  '  *  it  has  been  held 
that  no  trust  was  created."  And  see,  8.  C.  xom 
Knight  v.  BouglUon,  11  a.  &  F.,  518. 

The  rule  is  thus  stated  by  Mr.  Juttiee  Stoiy 
in  his  Commentaries  on  Equity  Jurisprudence, 
section  1070:  "Whenever  the  objects  of  the  sup- 
posed recommendatory  trust  are  not  certain  or 
definite,  whenever  the  property  to  which  it  U 
to  attach  is  not  certain  or  definite,  whenever  a 
clear  discretion  or  choice  to  act  or  not  to  act  i» 
given,  whenever  the  prior  dispositions  (rf  the 
property  import  absolute  and  uncontroUaUu 
ownership,  in  all  such  cases  courts  of  equity 
will  not  create  a  trust  from  words  of  this  char- 
acter." 

See,  also.  Wood  v.  Cox,  2  MyL  &  C,  684; 
Wrightr.  Atkgn*,  Turn.  &  R,m;  Steadv.  Md- 
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far,  L.  B.,5 Ch.  D..225;  Lamhe  v.  Eama,  L.  R., 
10  Eq.,  267;  8.  C,  L.  R.,  6  Ch.  App.,  597;  Hesg 
V.  Singler,ni  Mass.,  56; Pennoclfs Estate,20 Pa. 
St.,  268;  Van  Duynt  v.  VanDuyne,  1  McCarter, 
397;  2  Pomeroy.Eq.  Jur.,  sees.  1014-1017,  and 
notes. 

The  views  we  have  expressed  render  ft  un- 
necessary to  consider  other  questions  argued  by 
counsel.  It  is  quite  immaterial  whether  or  not 
Lewis  Carusi  bad  mental  capacity  to  execute 
the  deed  of  October  17, 1872,  or  whether  he  had 
any  title  to  the  property  described  therein.  If 
that  deed  had  never  been  executed  the  fact 
would  not  aid  the  complainant's  case. 

TlierauU  it  tliat  the  decree  ef  the  Supreme 
Court  of  the  Digtrict  of  Columbia  in  Oeneral 
Term,  by  ic/ne/i  Hie  decree  of  the  Special  Term  di»- 
miming  t/te  eomplmiiane*  bill  tea*  tffflrmed,  was 
right  and  mutt  iiseif  be  affirmed. 

True  oopy.    Test : 

James  H.  HcKenney,  Clerk,  Sup.  Court,  U.  8. 


COUNTY  OF  SHERMAN,  IN  THE  STATE 

OF  NEBRASKA,  Plff.  in  Err., 

e. 

HENRY  W.  8IMOND8. 

(See  S.  Cm  Keporter's  ed.,  735-7£L> 

County  bonds,  when  valid — estoppel  as  to  bona 
fide  holder — Act  authorizing  bonds — eonitrue- 
tionof. 

1.  A  bona  fde  holder  for  value  of  county  Irands  la 
not.  bound  to  go  behind  the  law  and  the  recital  of 
the  bonds,  to  Inquire  into  the  amount  of  the  county 
indebtedness. 

2.  A  decision  by  the  ofScers  whose  duty  It  is  un- 
der the  law  to  fix  the  amount  of  bonds  which  can 
be  lawfully  Isgued,  cannot  be  disputed  by  the  coun- 
ty which  Issued  them,  in  a  suit  by  a  bona  fiiie  holder 
lor  value. 

8.  An  Act  authorizing  a  county  to  issue  bonds  for 
tts  indebtedness,  does  not  violate  a  constitutional 
provision  that  the  Legislature  shall  pass  no  special 
Act  conferring  corporate  poweis. 

4.  Such  an  Act  is  not  repugnant  to  a  constitution- 
al provision  that  the  Legislature  shall  not  pass  any 
local  or  special  laws  granting  to  any  corporation 
any  exclusive  privileges,  immunity  or  franchise. 

6.  The  word  "corporation,"  as  used  In  the  Ne- 
braska Constitution,  does  not  apply  to  a  county. 

[No.  975.  J 
Submitted  Dee.  10, 188S.    Decided  Jan.  7, 1884. 

r  ERROR  to  the  Circnit  Court  of  the  United 
States  for  the  District  of  Nebraska. 
The  history  and  facts  appear  in  the 

Statement  of  the  case  by  Mr.  JvsWc^Woodmt 
This  was  a  suit  brought  on  the  coupons  of 
certain  bonds  issued  by  the  Commissioners  of 
Sherman  County,  in  the  State  of  Nebraska, 
dated  January  1,  1876,  imder  an  Act  of  tlie 
I/egislature  or  that  State,  approved  February 
18, 1875,  entitled  "An  Act  to  Authorize  the 
Commi-ssioners  of  the  Counties  of  Colfax, 
Platte,  Boone,  Antelope,  Howard,  Greeley  and 
Sberman  to  Issue  Bonds  for  the  Purpo.se  of 
Funding  the  Warrants  and  Orders  of  Said 
Counties." 

The  Act  referred  to  authorizes  the  commis- 
aioners  of  each  of  the  counties  named  to  issue 

V</im.—SeeUals  in  negotiable  bonds  or  leeuriflcs ; 
motdence  of  the  jaUU  reciCeil ;  estoppel  tni.  See  note  to 
Sfferoer  County  v.  Hackett,  08  TL  B.,  XVn.,  &18. 
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bonds  of  the  county,  and  to  sell  and  negotiate 
the  same  for  money,  and  declares  that  the  pro- 
ceeds arising  therefrom  should  be  used  for  the 
redemption  of  all  warrants  and  other  evidences 
of  indebtedness  drawn  on  the  treasurer  of  the 
county,  which  were  outstanding  at  the  date  of 
the  approval  of  the  Act,  or  might  be  outstand- 
ing prior  to  the  first  day  of  January,  1875.  The 
Act  contained  the  following  provisos:  "  Pro- 
vided.  That  no  more  of  the  Ixinds  authorized  to 
be  issued  by  virtue  of  this  Act  shaU  be  issued 
than  is  necessary  to  pay  off  and  redeem  such 
warrants  so  outstanding;  and  provided  further, 
that  the  said  commissioners  shall  not  issue  of 
said  bonds  to  exceed  in  value  the  amount  of 
said  indebtedness  up  to  January  1,  1875,  nor 
shall  said  bonds  be  negotiated  at  a  less  price 
than  eighty-five  cents  on  the  dollar." 

The  bonds  recited  on  their  face  that  they 
were  issued  by  authority  of  said  Act. 

The  answer  averred  that  bonds  were  is- 
sued under  said  Act  by  the  commissioners  of 
said  County  of  Sherman  to  the  amount  of 
$45,000,  and  that  on  January  1, 1875,  the  debts 
of  said  County  did  not  exceed  the  sum  of 
$16,000,  and  that  the  said  bonds  were  negoti- 
ated for  less  than  eightv-five  cents  on  the  dollar. 
On  this  answer  the  plaintiff  below  took  issue. 
The  parties  waived  a  trial  by  jury,  and  sub- 
mitted the  cause  to  the  court,  which  made  find- 
ing, from  which  the  following  facts  appear: 

On  January  1,  1876,  the  Commissioners  of 
Sherman  County,  in  pursuance  of  the  Act  of 
February  18,  1875,  issued  among  others  the 
bonds  and  coupons  described  in  the  petition, 
and  the  same  came  into  the  possession  of  the 
plaintiff,  who  was  a  bona  fide  purchaser  for 
value,  without  notice  of  defects  other  than  ap- 
pear on  th#fsce  of  the  bonds,  and  was  still  the 
holder  and  owner  of  said  bonds  and  coupons. 

The  record  of  the  Commissioners  of  Sher- 
man County  showed  the  allowance  of  $15,000 
in  claims  against  the  County  from  the  organi- 
zation of  the  County  to  January  1, 1876,  for 
which  warrants  were  drawn  on  Uie  Treasury, 
and  no  more;  but  they  also  showed  that  the 
Commissioners  at  one  of  their  meetings  esti- 
mated the  amount  of  the  cotmty  indebtedness 
which  might  be  funded,  at  the  sum  of 
$36,874.95,  for  which  it  would  be  necessary  to 
issue  bonds  to  the  amount  of  $43,400,  and  that 
bonds  were  issued  pursuant  to  such  estimate, 
but  it  was  not  shown  what  the  actual  indebted- 
ne-ss  of  the  County  was  at  the  time  the  bonds 
were  issued. 

Upon  this  finding  the  circuit  court  rendered 
judgment  in  favor  of  the  plaintiff  below  for 
$5,071.60.  To  reverse  that  judgment  this  writ 
of  error  is  prosecuted. 

Messrs.  Tomer  M.  Marqaett,  C.  S. 
Montg^omeryt  Lewit  A.  Qroff  and  jlamer  & 
Conner,  for  plaintiff  in  error. 

Messrs.  Nathan  S.  Harwood  and  John 
H.  Ames,  for  defendant  in  error. 

.  Mr.  Justice  Wooda  delivered  the  opinion  of 
the  court: 

The  plaintiff  in  error  insists  that  the  facts 
found  by  the  court  show  an  issue  of  bonds  by 
the  county  in  excess  of  the  amount  authorized 
by  the  statute,  and  that  they  are  therefore  void. 
The  defendant  in  error  is  found  by  the  cir- 
cuit court  to  be  a  bona  fide  holder  for  value. 
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According  to  repeated  decisions  of  this  court, 
being  such,  be  was  not  bound  to  gobebind  the 
law  and  the  recital  of  the  bonds  to  inquire  into 
the  amount  of  the  county  indebtedness.  Mwrcy 
V.  Otwego,  92  U.  8.,  687  [XXUI.,  748];  Hwrn- 
boldt  V.  Long.  Id.,  642  [XXm.,  752]  ;  Wilgon 
V.  Salamanca,  99  U.  8.,  499  [XXIV.,  3301. 

But  if  it  be  conceded  that  a  purchaser  of  the 
bonds  was  required  to  inspect  the  records  of  the 
■County  to  ascertain  the  amount  of  its  indebted- 
ness, and  whether  there  had  been  an  over-issue 
of  bonds,  it  appears  from  the  findings  of  fact 
that  the  records  of  the  commissioners  contained 
an  estimate  of  the  indebtedness  of  the  County 
made  by  them  for  the  express  purpose  of  fixing 
tlie  amount  of  bonds  to  be  issued,  and  in  pur- 
suance of  which  they  were  issued,  which  showed 
that  there  was  no  over-issue. 

This  was  a  decision  by  the  very  ofBcers  whose 
duty  it  was  under  the  law  to  fix  the  amount  of 
bonds  which  could  be  lawfully  issued.  A  pur- 
chaser of  bonds  was  not  required  to  make  f  ur^ 
tber  inquiry,  and  if  the  finding  of  the  commis- 
sioners was  untrue,  he  could  not  be  affected  by 
its  falsity.  See,  cases  above  cited;  also  L/ynde 
v.  Cvuniy,  16  Wall.,  6  [83  U.  8.,  XXI.,  272]  ; 
Comn.  V.  January,  94  U.  8.,  202  [XXIV.,  IIOJ; 
Warren  Co.  v.  Jforey,97  U.  8.,96tXXIV.,97r  ; 
C<mrt.  V.  BoUe»,  94  U.  8.,  104  tXXIV.,  46]; 
Pana  v.  Bowler  [ante,  424]. 

The  next  contention  of  the  plaintiff  in  error 
is  that  the  Act  by  which  the  issue  of  the  bonds 
in  suit  was  authorized  was  forbidden  by  section 
1,  article  vni.,  of  the  Constitution  of  Nebraska, 
which  was  in  force  at  the  date  of  the  passa^  of 
the  Act.  That  section  declares  "  The  Legisla- 
ture shall  pass  no  special  Act  conferring  cor- 
porate powers." 

In  the  case  of  the  Jeffergon  Co.  Comrs.  v.  People, 
6  Neb.,  127,  decided  at  the  July  Term,  1876, 
the  Supreme  Court  of  Nebraska  has  conclusive- 
ly settled  this  point  against  the  plaintiff  in  er- 
ror. In  that  case,  an  Act  of  the  Legislature,  in 
all  material  respects  similar  to  the  Act  in  ques- 
tion in  this  case,  except  that  it  related  to  but  one 
county,  was  brought  under  consideration.  The 
answer  averred  thattheActwasunconstitutional 
and  void.  Upon  this  point  the  court  said:  "That 
Jefferson  County  is  justly  indebted  to  the  re- 
lator for  the  amount  of  the  warrants  in  question 
will  not  be  controverted;  and  when  such  is  the 
case,  there  is  no  doubt  of  the  power  of  the  leg- 
islature to  require  the  county  to  issue  its  bonds 
for  the  amount  of  its  indebtedness." 

The  question  raised  by  this  contention  was 
also  considered  by  this  court  in  the  case  of  Read 
V.  Plattemouth  [ante,  414].  In  that  case  an  Act 
of  the  Legislature  of  Nebraska,  approved  Feb- 
ruary 18,1878,  was  brought  under  review.  The 
preamble  of  the  Act  recited  that  the  city  coun- 
cil of  the  City  of  Plattsmouth  had  issued  and 
sold  certain  bonds,  and  with  the  proceeds  there- 
of had  proceeded  to  let  the  contract  for  the  erec- 
tion of  a  schoolhouse,  and  had  appointed  two 
persons,  naming  them,  Buperintendents  of  the 
construction  of  the  same,  and  that  the  work  on 
said  building  had  commenced.  The  Ist  section 
then  declared  that  all  the  acts  and  proceedings 
of  the  city  council  in  relation  to  issuing  said 
bonds  and  letting  said  contract  and  theap[>oint- 
ment  of  said  superintendents,  and  all  matters 
and  proceedings  connected  therewith,  whidi 
might  in  any  way  affect  the  validity  of  said 
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bonds,  should  be  and  the  same  were  thereby  Ifr 
galized,  confirmed  and  made  valid  in  law.  This 
Act  was  attacked  as  in  violation  of  the  same 
section  of  the  Constitution  which  the  plaintiff 
in  error  invokes  in  tiiis  case.  It  was  contended 
that  the  Act  in  question,  by  legalizing  bonds  of 
the  city,  was  void,  because  it  had  no  power  to 
issue  them,  was  legally  equivalent  to  an  Act  con- 
ferring upon  the  city  power  to  issue  bonds, 
which  was  conferring  corporate  power  and,  be- 
ing a  special  Act,was,  therefore,  unconstitution- 
al. But  this  court,  speaking  by  Mr.  JiMte 
Matthews,  said  :  "  As  the  City  of  Plattsmoath. 
was  bound  by  force  of  the  transaction  to  repay 
to  the  purchaser  of  its  void  bonds  the  oonsia- 
eration  received  and  used  by  it,or  a  legal  equiva- 
lent, the  statute  which  recognized  the  existence 
of  that  obligation  and,  by  confirming  the  bonds 
themselves,  provided  a  medium  for  enforcing 
it  according  to  the  original  intention  and  prom- 
ises, cannot  be  said  to  be  a  special  Act  confer- 
ring upon  the  city  any  new  corporate  powers. 
No  addition  is  made  to  ita  enumerated  or  im- 
plied corporate  faculties,  no  new  obligation  is, 
in  fact,  created. "  And  the  (x>urt  added  that  the 
very  proposition  there  involved  was  muntained 
by  the  8upreme  Court  of  Nebraska  in  the  case 
of  Jeffenon  Co.  Oomn.  v.  Peofie,  6  Neb.,  127, 
above  referred  to.  See,  also,  R.  R,  Co.  v.  Otoe 
Co.,  16  Wall.,  667  [88  U.  8.,  XXL,  875];  Fat- 
ter V.  Wood  Co.  Comrs.,  9  Ohio  St,  540. 

In  the  cases  of  Cleggv.  SeJwolJX^riet,  8  J^eh., 
178,and Dundy  V.  RicJiardson  Co.,  Id.,  506,  dted 
by  plaintiff  in  error,  it  was  held  that  an  Act  au- 
thorizing a  school  district  or  a  city  to  contract 
a  debt  for  the  purpose  of  erecting  a  public  build- 
ing, and  to  Issue  bonds  therefor,  was  forbiddm 
by  the  Constitution  because  it  was  a  ^ledal  Act 
conferring  corporate  powers.  These  cases  are 
clearly  distinguishable  fromtliose  we  bavecited. 
In  the  latter,  as  in  the  case  now  under  review, 
a  debt  alr«idy  existed,  and  the  statute  simply 
authorized  a  change  in  the  form  of  the  obla- 
tion by  which  the  debt  was  evidenced.  The 
distinction  is  clearly  stated  in  Read  v.  IHattt- 
mouth,  «W  supra,  the  court  remarking :  "  The 
statute  operates  upon  the  transaction  itself, 
which  bad  already  been  consummated.and  se^s 
to  give  it  a  character  and  effect  different  in  its 
legal  aspect  from  that  whi(*h  it  had  when  it  was 
in  force;"  and  adds  that  such  a  result  "  is  not 
affected  by  the  supposed  form  of  the  enactment 
as  a  special  or  general  Act  conferring  corporate 
powers. "  The  cases  cited  effectually  dispose  of 
the  point  under  consideration. 

Lastly,  the  plaintiff  in  error  contends  that  the 
Act  under  which  the  bonds  in  suit  were  issued 
is  repugnant  to  section  16,  article  in.,  of  the 
present  Constitution  of  Nebraska,  whidi  wwit 
into  effect  November  1,  1875;  after  the  law  au- 
thorizing the  issue  of  the  bonds  was  passed,  bat 
before  the  bonds  were  issued.  The  section  re- 
ferred to  declares:  "The  Legislature  shall  not 
pass  any  local  or  special  laws  in  any  of  the  fol- 
lowing cases:  «  *  •  Granting  to  any  cor- 
{Mration,  association  or  individuS,  anv  exclu- 
sive privl]eges,immunity  or  franchise  w^uUerer. 
In  all  other  cases,  where  a  general  law  can  be 
made  applicable,  no  special  law  shall  be  en- 
acted." 

It  is  a  sufficient  answer  to  the  contention  to 
say  that  the  word '  'corporation,"  as  used  in  this 
section  of  the  Constitution,  does  not  apply  to  • 
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«ounty.  If  a  county  is  a  corporation  at  all,  it 
is  necessarily  a  municipal  corporation.  But  the 
Supreme  Court  of  Nebra5ka,in  the  case  of  Woods 
V.  Colfax  Co.,  10  Neb.,  552,  expressly  held  that 
In  Nebraslca,  a  county  was  not  considered  to  be 
a  municipal  corporation.  And  it  is  clear  that 
the  authority  given  by  the  Act  of  February  18, 
1875,  to  Sherman  and  other  counties,  to  fund 
the  indebtedness  evidenced  by  county  warrants, 
by  giving  their  bonds  in  exchange  therefor,  does 
not  of  itself  make  them  municipal  corporations. 
But  it  is  unnecessary  further  to  discuss  this 
109  U.  & 


branch  of  the  case.  The  decision  of  the  Supreme 
Court  of  Nebraska  in  Jefferson  Co.  v.  People,  6 
Neb.,  127,  iM  tupra,  which,  as  before  stated, 
was  a  case  in  all  respects  similar  to  this,  and  in 
which  the  constitutioDality  of  a  similar  Act  of 
the  Legislature  was  put  in  issue,  is  precisely  in 
point  and  is  conclusive  of  the  question  in  band. 
We  find  no  error  in  the  record.  Tliejudgment 
ofUie  Circuit  Court  ii,  therefore,  affirmed. 
True  copy.   Test: 

James  H.  McKenney,  Cterk,  Sup.  Oourt,  V.  B. 

ated-m  u.  a,  96. 
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ACCORD  AND  SATISFACTION. 

SbiPatmest,  1. 

Where  full  settlement  of  a  disputed  claim  bad  been 
made,  t>ut  because  of  dissatisfaction,  an  agrreement 
was  entered  into  for  an  arbitration  upon  certain 
matters,  which  arbitration  failed  to  be  carried  out 
through  the  fault  of  the  dissatisfied  party,  the  for- 
mer settlement  remains  binding  upon  him. 

Hemingway  v.  Stanaett,  )S4B 

ACCOUNT  STATED. 

Sbs  QoBenoNB  of  Law  and  Fact,  1. 

An  account  rendered  becomes  an  account  stated, 
unless  objected  to  within  a  reoaouable  time,  and  can 
be  impeached  only  for  fraud  or  mistake.  What  is 
such  reasonable  tune  is  a  question  of  law. 

Oa  Co.  V.  Van  EtteTi.  810 

ACTIONS. 

ssb  cobporations,  2. 
Ddthh,  16, 17. 
EQCITT,  2-I>,  16. 
JCBISOIOnON,  7. 

Limitations,  3. 
Tbcsts  and  Tbdstkis,  4 

1.  A  remedy  which  is  ample  for  the  enforcement 
of  the  payment  of  coupons  is  ample  for  all  the  pur- 
pcses  of  the  contract. 

Antimi  V.  Orwnftouj,  468 

2.  Proceedings  to  enforce  civil  rights  are  oi  vfl  pro- 
ceedings, and  proceedings  for  the  punishment  of 
crimes  arc  crinunal  proceedings. 

Ex  Parte  Tom  Tona,  886 

3.  The  common  law  right  of  action  to  reooyer  back 
money  Illegally  exacted  as  duties  upon  imports,  has 
been  converted  into  a  statutory  liability  by  the  laws 
of  Congress,  the  remedy  under  which  is  ezoluslTe 
of  all  others. 

Amton  V.  Murphy,  9S0 

ADUINISTBATORS    AND   EXECU- 
TORS. 

Skb  KxEouTOBd  and  Adminisibatobs,  poMim. 
ADMIRALTT. 

SXB  Apfkal  and  Ebbob,  so,  83,  45, 
CoujsiOH,  »ws(m. 

EeTOPPBL,  7. 

Jcdombnts,  0, 14. 

JtrBiSDiOTioN,  26, 38-a. 

SaIiTaos,  posalin. 

SaiFS  AND  SaippiHO,  pa««<m. 

1.  Prize  money  or  bounty  In  lieu  of  It  to  not  al- 
lowed by  the  laws  of  Congress,  where  vessels  of  the 
enemy  are  captured  or  destroyed  by  the  navy  with 
the  co-operation  of  the  army  nor  for  vessels  capt- 
ured on  inland  waters  of  the  United  States. 

U.  S,  V.  Steam  Veatela  o/  War,  886 

2.  The  term  "inland"  applies  to  all  waters  of  the 
United  States  upon  which  a  naval  force  can  go,  oth- 
er than  bays  and  harbors  on  the  sea-coast. 

Idem,  286 

3.  Hirers  across  which  one  can  see  are  inland 
waters,  although  the  tide  ebbs  and  flows  for  miles 
above  tbelr  mouths. 

Idem,  286 

4.  A  capture,  which  wa»made  by  the  army  or  by 


the  army  and  navy  operating  together,  inures  ex- 
clusively to  the  beneot  of  the  United  States;  there 
is  no  distribution  of  prize  money  in  such  a  case. 

U.  S.  V.  The  Ifiuietra  SeOora  De  Begta,        668 

5.  It  to  the  duty  of  a  captor  to  institute  Judicial 
proceedings  for  the  condemnation  of  his  prize  with- 
out unnecessary  delay:  if  he  does  not  the  court  may. 
In  case  of  restitution  decree  demurrage  against  him 
as  damages. 

Idem,  668 

6.  In  such  case,  demurrage  includes  reasonable  pay 
and  exi>enses  of  an  agent  to  look  after  the  interests 
of  the  owners  up  to  the  time  of  the  delivery  of  the 
vessel  to  the  navy  department  by  the  court. 

Idem,  668 

7.  Where  an  admiralty  court  has  Jurisdiction  of 
the  vessel  and  of  the  subject-matter  of  the  suit,  it 
cannot  be  restrained  from  deciding  all  questions 
properly  arising  In  that  8Ult,suoh  as  a  claim  for  pilot- 
age fees  under  a  statute  of  another  State. 

Ex  Parte  PenninAvania,  894 

8.  A  supposed  error  in  a  Judgment  of  an  admiralty 
court  on  the  merits  of  an  action  cannot  be  corrected 
by  prohibition.  The  remedy,  if  any.  Is  by  appeal. 

Idem.  894 

9.  The  District  Court  of  the  United  States  for  the 
Northern  District  of  Illinois,  as  a  court  of  admiralty, 
has  Jurisdiction  of  a  suit  in  rem  against  a  steam 
oanail-lMnt,  to  recover  damages  caused  by  a  oollisioii 
between  her  and  another  canal-boat,  while  they 
were  navigating  the  Dlinoto  and  Lake  Ulohigan 
Canal  In  Cook  County,  Illinois,  although  the  libel- 
ant's boat  was  bound  from  one  place  to  another,  in 
Illinois. 

Ex  Parte  Bayer,  1056 

AGENCT. 

SxB  Pbinoipai.  and  Aoxnt,  passim. 
APPEAL  AND  ERROR. 

8KB  Appbai.  and  Ebbob,  Pbaohos  on,  posdm. 
Bankbdptct,  8, 6, 9. 
Bonds,  22. 
EqniTT,  10. 
Injunction,  2. 
JmMlMBNTB,  12,  18. 
Jdbibdictioh,  poasim. 
Limitationb,  u. 
Pasties,  4,  S. 
Recetvebs,  2. 
State  Laws  and  Deoibions,  2, 8. 

1.  A  substantial  error,  to  the  prejudice  of  one  of 
the  parties,  may  originate  in  a  decree  distributing 
the  proceeds  of  a  sale  under  a  decree  of  foreclosure; 
trom  su  c'b  a  decree-tberef  ore,  an  app^  may  be  had, 

B.  R.  Co.  V.  FmdUk.  64 

2.  If  the  decree  of  foreclosure  Is  reversed,  such  a 
decree  falls  of  Itself,  and  the  appeal  must  be  dis- 
missed. 

Idem,  64 

8.  An  appeal  wlU  be  dismissed  unless  it  appears, 
by  the  record  or  otherwise,  that  the  value  of  the 
matter  in  dispute  exceeds  $5,000. 

Parker  «.  Morrin,  79 

4.  A  Judgment  or  decree  to  be  flnaL  for  the  puis 

pose  of  review  here,  must  terminate  the  litigation 

on  the  merits,  so  that  on  afBrmance  by  this  court, 

the  court  below  would  have  nothing  to  do  but  to 
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execute  the  Judgment  or  decree  whloh  ft  had  already 

rendered. 

BogtiwUk  V.  Biinckerhat,  78 

Qrantv.Ptwen1xIn».  Co.,  S3  7 

TTinthrop  iron  Co.  v.  ileOcer,  8»8 

£t  i^.  ifon  Ji.  &  S.  R.  B.  Co.  f).  South. 

Ex.  Co.,  688 

Ex  Parte  Norton,  709 

8.  A  judgment  of  reversal  by  a  State  Court  with 

lea ve  for  further  prooeedlngB  In  a  court  belo v,i8  not 

subject  to  review  nere. 

Bottwick  t).  Brinckerhof,  78 

6.  Where  an  error  in  ordering  a  new  trial  appears 
on  the  record,  no  bill  of  exceptions  Is  necessary,  to 
aecure  the  rights  of  the  party  aggrieved. 

Oouohlan  V.  DM.  of  ConmSta,  74 

7.  An  error  In  granting  anew  trial,  which  results 
In  a  final  Judgment  against  the  party  who  was  for- 
merly successful,  may  be  reviewed  on  writ  of  error 
upon  the  Judgment. 

Idem,  74 

8.  Where  Judgment  for  plaintiff  in  a  personal  ac- 
tion is  wrongly  set  aside,  and  a  subsequent  final 
Judgment  is  brought  here  by  writ  of  error,  pending 
which  he  dies,  the  first  Judgment  may  be  affirmed 
as  of  the  date  it  was  rendeied,  in  order  to  prevent 
abatement. 

Idem,  74 

9.  Wberean  appeal  is  taken  from  a  special  term  of 
Supreme  Court  of  the  District  of  Columbia  to  a  Oen- 
eral  Term,  without  filing  any  bill  of  exceptions  or 
case  stated,  a  new  trial  cannot  be  granted  upon  a 
case  filed  at  a  subsequent  term. 

Idem,  74 

10.  Where  several  libelants  unite  distinct  causes  of 
action  in  one  suit  against  the  vessel  In  fault  in  a  col- 
Uaton,  an  appeal  will  not  He  from  a  decree  which  does 
not  adjudge  to  any  one  of  them  more  than  $6,000. 

Sx  Parte  Bak.  *  (JMo  B.  B.  Co.,  78 

11.  I^cts  found  by  the  circuit  court  aie  not  open 
to  review  in  this  court,  which  can  only  consider 
questions  of  law  arising  upon  the  trial,  duly  pre- 
sented by  bill  of  exceptions,  and  errors  of  law  ap- 
parent on  flie  face  of  the  pleadings. 

Jeaup  V.  U,  &,  85 

dark  0.  Weekt,  06 

18.  All  questions  aa  to  surprise  or  as  tore-opening 
a  case  or  as  to  the  order  of  proof  axe  matters  of  dis- 
cretion, not  reviewable  here. 

Ame»  V.  QuinUni,  100 

18.  A  party  to  a  suit  cannot  appeal  from  a  decree 
which  doesnotatCect  his  intcreets. 

Fm-men'  L.  Jk  T.  Co.  v.  Waterman,  116 

14.  The  refusal  of  a  district  court  to  grant  a  certifi- 
cate of  reasonable  cause  for  filing  an  informa- 
tion for  alleged  violation  of  revenue  laws,  cannot 
be  reviewed  in  the  circuit  court  nor  In  this  court ;  it 
is  not  a  final  Judgment, 

U.  8.  V.  frerioht,  1»8 

IB.  The  right  to  appieal  fromadeoree  of  the  cir- 
cuit court,  in  f oreoloaure,  which  wrone^ully  denied 
the  right  to  redeem.  Is  absolute  and  does  not  depend 

Xn  any  offer  to  redeem  within  the  fifteen  months 
wed  therefor  by  statute. 
Magonv.Ing.Co.,  189 

10.  In  case  of  collision,  a  decree  in  favor  of  the 
owners  of  a  vessel  tor  less  than  $S,000,  and  in  favor 
of  the  owners  of  the  cargo  for  more  than  $6,000,  can 
be  appealed  from  only  as  to  the  latter. 

ITte  Nevada  v.  Qutch,  140 

IT.  An  extended  opinion  Is  unnecessary  in  affirm- 
ing a  Judgment  merely  on  disputed  questions  of  fact. 
IVI«r  i).Oi»n^!>eQ,  168 

Barton  v.  OeOer,  087 

18.  Where  the  only  question  raised  by  him  in  the 
court  below  was  whether  certain  cotton  ties  were 
dutiable  as  "band  iron"  at  l^^  per  cent  or  as  "man- 
ufactures of  iron"  at  86  per  cent  ad  vatorem,  plaint- 
iff in  error  cannot  here  claim  them  to  belong  to  an- 
other class  subject  to  a  different  duty. 

Badger  V.  Bardett,  104 

19.  A  writ  of  error  upon  a  final  Judgment  brings 
up  the  whole  record  including  a  decision  on  a  plea 
01  abatement. 

Fibspatrtck  v.  FUmaaan,  Sll 

20.  Where  a  State  presents  a  petition  to  a  olnmit 
court  for  an  order  as  to  certain  property  in  the 
hands  of  a  receiver  In  that  courl.  but  distinctly  re- 
fuses to  be  a  party  or  to  recognize  the  Jurisdiction 
of  the  court,  ft  oannotappeal  from  the  decision  be- 
cause it  Is  not  concluded  oy  it. 

Otorgta  «.  Jientp,  816 

SL  A  failure  to  annex  to  or  return  with  a  writ  of 

error  an  assignment  of  errors,  as  required  by  tec- 
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tion  997,  B.  8.,  is  no  ground  tor  dlwnlmal  for  want 
of  Jurisdiction. 

SauxiDUt.otAMeu<o.Ba!a,  tS7 

28l  If  the  assignment  is  filed  in  accordance  with 
the  requirements  of  paragraph  4,  Bute  21,  it  will  or- 
dinarifi'  be  enough. 

Idem,  tSC 

S3.  A  decree  in  foreclosure  which  does  not  ordar 
a  sale  but  overrules  the  defense  of  the  appellant  and 
declares  the  appellee  to  be  the  owner  of  the  debt 
secured,  and  refers  the  case  to  an  auditor  to  ascer- 
tain the  amount  due  on  the  debt  and  tiie  amonnto 
due  certain  Judgment  and  lien  creditors,  and  tti» 
existence  and  priority  of  liens,  and  the  claims  for 
taxes,  is  not  a  final  decree  for  the  purposes  of  an 
appeaL 

Orant  v.  Phomix  Ins.  Co.,  «ST 

9L  An  appeal  by  H.,  treasurer,  and  O.,  auditor, 
"  ec  officio  the  levee  board,"  etc,  b  an  appeal  by  tb» 
board,  although  the  original  board  baa  oeen  abol- 
ished and  the  appellants  have  been  constituted  sudi 
board  ex  officio,  chiefly  to  finish  up  its  business. 

Hemtngviaii  v.  Santell,  MS 

26.  Where  a  court  errs  In  refusing  to  direct  a  ver- 
dict tor  the  defendant,  if  he  goes  on  with  his  de- 
fense and  puts  in  testimony  ofnls  own,  and  the  Jury 
under  proper  Instructions,  finds  against  him  on  the 
whole  evidence,  he  cannot,  in  the  absence  of  the 
whole  evidence  on  the  record,  obtain  tliereveisal 
of  the  Judgment.  * 

Orand  JYtmk  B.  B.  Co.  v.  Oumnttnoe,         s«« 

26.  It  is  a  sulBcient  answer  to  an  obJecHon,  that 
no  such  point  was  made  below. 

JUorrOl  V.  Jones,  *67 

27.  In  a  f  oredcsure  suit,  a  decree,  not  modified  nor 
appealed  from,refu8ing  to  dismiss  or  remand  it  from 
the  Circuit  to  a  State  Court,  Is  not  open  to  review  on 
a  subsequent  u>peal,taken  only  from  the  order  oon- 
flrming  the  sale. 

Turner  v.  Farmen'  Loan  and  TYmt  Co.,     t73 

28.  In  a  foreclosure  suit,  where  an  InterveDlog 
petition,  filed  by  a  dty  corporation  for  certain  taxes 
claimed  to  be  due  on  the  property,  is  dismtaeed  and 
the  claim  is  denied,  an  appealby  toe  city  out  be  had 
if  the  amount  in  controversy  is  sufficient. 

SaoannaA  v.  Jeaup,  tT6 

20.  Whatever  has  been  dedded  here  on  one  writ  of 
error  or  appeal,  cannot  be  re-examined  on  a  subse- 
quent writ  brought  In  the  same  suit:  nor  will  the 
court  examine  the  oorreotnees  of  the  dedaions  on 
the  former  writ. 

Clark  V.  Ketth,  SOS 

Ames  V.  Quimov,  lOO 

The  JTuesira  Setiora  De  Bet/la,  M* 

80.  In  a  case  tried  by  the  court,  without  ajury.tf 

a  written  stipulation  waiving  a  Jury  is  not  shown 

affirmatively  in  the  record,  none  of  the  questions 

decided  at  the  trial  can  be  re-examined  on  writ  of 

error. 

County  of  Uadlaon  o.  Warren,  311 

8L  Findings  of  fact  In  an  admiralty  oaae  under 

the  Act  of  ISth,  have  the  df ect  of  a  apecial  verdict 

and  this  court  can  go  neither  behind  nor  beyond. 

iiiem. 

Sun  Jlfut.  Int.  Co.  v.  Ocean  Int.  Co.,  SST 

ManhaU  «.  The  AdriaUe,  407 

82.  A  conclusion,  stated  as  one  ot  law,  mnst  tw 
upheld  by  express  findings  of  tact. 

Sun  5fiit.  int.  Oo.  V.  Ocean  Ins  Oo.,  337 

88.  A  Judgment  ot  the  Supreme  court  of  Um  Dis- 
triotof  Columbia,  refusing  to  grant  a  new  trial,  !• 
final  and  cannot  be  reviewed. 

Embryv.  Palmer,  347 

St.  Where  the  state  court  refuses  to  give  ellect  to 
a  Judgment  ot  the  Supreme  Court  of  the  District  of 
Columbia,  such  decision  of  the  state  court  to  a  de- 
nial ot  the  title  and  right  claimed  tinder  an  author- 
ity exercised  tmderthe  TTnlted  States,  and  is  reriew- 
abte  by  this  court. 

8S.  In  foreign  attachment  on  a  libel  in  admlnlty 
in  personam,  a  decree  ascertaining  the  liabUitT  m 
those  summoned  as  garnishees,  is  interlocaunT 
merely,  and  no  apipeol  can  be  hod  until  after  final 

decree.  

Cushtno  V.  lAMrd,  301 

88.  Where  one  has  filed  a  croes-bfll  wliioh  is  atriekOD 
from  the  files  with  permission  to  apply  tor  leave  to 
file  another  cross-bul,  which  he  toils  to  do,  and  a  fi- 
nal decree  is  made,  without  prejodioe  to  bis  liiMa 
on  Issues  between  otlier  porfies,  he  is  notenHtlM  to 
be  heard  on  appeal  therefrom. 

Clots  c.  Qtenteood  Cemetery,  *om 

91.  The  sufficiency  ot  a  finding  of  foot  in  eonoeo- 
tton  with  the  pleaolngs  to  support  a  decree  reo- 

lOC,  107, 108, 109  U.  8. 
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dered,  is  always  open  to  conalderatton  on  appoa 
and  there  is  no  occasion  to  except  to  It  specially. 
ManhMv-TheAdrUMe,  497 

88.  Tbe  right  to  question  the  equitable  Jurisdic- 
tion of  a  state  court  to  review  tne  action  of  tbe 
United  States  Laud  Department,  belongs  to  the 
merits  of  the  case. 

BaUwtn  v.  StarH,  536 

38.  This  court  cannot,  upon  writ  of  error,  review 
an  order  of  tbe  Circuit  Court,  refusing  to  set  aside  a 
verdict  for  excessive  damages. 

WabaOi  B.  R.  Co.  v.  McDaniOs,  605 

40.  A  suit  to  cancel  a  patent  of  lands,  brought  by 
a  district  attorney  of  the  United  States,  will  not  be 
dismissed  in  this  court  for  laok  of  proof  that  it  was 
•nthorized  by  the  Attomey-Oeneral,  where  such 
proof  is  filed  in  this  court  and  no  objection  was 
made  in  the  court  below. 

it.  it.  09.  V.  U.  S.,  806 

a.  Where  a  judgment  has  been  rendered  against 
partners  whose  interests  in  the  suit  were  joint,  and 
the  judgment  affects  them  jointly  and  not  separate- 
ly, one  alone  cannot  bring  a  wnt  of  error,  if  there 
nais  been  no  summons  and  severance  or  other  equiv- 
alent proceeding. 

FefbOman  v.  Packard,  634 

42.  Where  tbe  Supreme  Court  of  a  Territory  re- 
versed the  judgment  of  a  territorial  district  court, 
and  made  no  statement  of  the  tacts  of  the  case  In 
the  nature  of  a  special  verdict,  as  required  by  the 
Act  of  April  7, 1871,  ch.  80,  and  sot  aside  the  flnoings 
of  tbe  district  court  there  b  nothing  which  this  CO  urt 
can  re-examine.  Qray  v.  Boat,  634 

43.  A  case  which  was  not  tried  in  a  territorial  court 
by  a  jury,  must  be  brought  here  for  review  by  ap- 
peal and  not  by  writ  of  error. 

Woolf  V.  BomOton,  635 

M.  If  the  courts  of  one  State  gave  a  wrong  con- 
struction to  the  laws  of  another  State,  in  a  judg- 
ment set  up  as  an  estoppel.  In  a  suit  in  a  state  court, 
that  error  cannot  be  corrected  by  means  of  a  trans- 
fer of  the  suit  from  the  State  Court  to  the  Circuit 
Court  of  tbe  United  States ;  the  judgment  can  only 
be  reviewed  on  a  writ  of  error. 

O.AA.B.R.O0.  V.  Wiaaint  Ferry  Co.,      636 

46.  An  objection  to  testimony  must  be  si>eciDcaUy 
stated  and  in  a  proceeding  for  error  the  party  is  oou- 
flned  to  the  objection  taken. 

iSt<bb<n«  V.  Duncan,  641 

48.  An  appeal  with  ntpenedeaa  stays  execution 
against  the  stipulators  as  well  as  tbe  prlndpaL 

Bx  Porte  Wardvn,  685 

47.  Where  a  decree  was  entered  against  stipula- 
tors and  their  principal  under  R.  S.,  sec.  941,  which 
was  stayed  by  a  tupersedeat  bond  on  appeal,  if  the 
decree  operates  as  a  lien  on  tbe  real  estate  of  tbe 
stipulators,  notwithstanding  tbe  appeal,  it  Is  an  ad- 
vantage the  law  gives  tbe  appellee  for  bis  security, 
with  which  thisoourt  will  not  Interfere  in  advanoe 
of  the  hearing  of  the  case  on  its  merits. 

Idem,  685 

48.  A  decree  which  states  that  a  bill  of  exceptions 
is  ordered  to  be  and  Is  filed  as  a  part  of  the  record, 
gives  the  bill  of  exceptions  the  same  effect  as  If  it 
were  Incorporated  In  the  body  of  the  decree. 

Enminger  v.  Powers,  738 

46.  On  a  oertlflcate  of  division  of  opinion,  we  can- 
not consider  a  question  which  is  not  oertlued  to  ua 
by  the  Judges  of  tbe  Cirouit  Court. 

U.  8.  V.  Amtirose,  746 

60.  It  is  no  error,  on  the  execution  of  the  mandate 

of  this  court,  to  permit  atbird  person  tobecomea 

party  and  set  up  rights  not  embraced  In  the  former 

decree,  where  it  is  done  by  consent  of  all  parties. 

Havkim  v.  BUOce,  775 

SI.  Under  tbe  Statute  of  Illinois,  which  provides 
that  the  opinion  of  tbe  Supreme  Court  of  that  State 
shall  be  spread  at  birge  upon  tbe  records  of  the 
court  this  court  may  examine  such  opinions  to  see 
whether  any  federal  question  Is  involved. 

Oram  v.  U.  S.  Mortoage  Co..  795 

St.  Where  the  prayer  of  a  petition  for  mandamus 
was  that  a  city  might  be  required  to  "exhaust  Its 
powers  of  taxation,  and  continue  so  to  do  until  re- 
lator's judgment  is  paid  and  satisfied,"  and  a  judg- 
ment was  entered  nanting  tbe  writ  in  the  exact 
form  prayed  for,  the  omission  of  the  court  to  de- 
fine in  more  exact  terms  the  precise  power  to  be  ex- 
ercised. Is  not  ground  for  appeal. 

Loultlana  v.  New  Orkang,  833 

88.  No  judgment  or  decree  of  a  state  court  can  be 
reviewed  in  this  court  unless  tbe  writ  of  error  is 
Inongbt  within  two  years  after  tbe  entry  of  the 
Judgment.  The  writ  of  error  Is  not  brought  untU 
H  is  filed  in  the  court  which  rendered  the  judgment. 
Searborough  v.  Porgoud,  884 


64.  A  motion  to  quash  an  indictment  Is  always 
addressed  to  tbe  discretion  of  the  court,  and  a  de- 
cision upon  It  cannot  be  reviewed  on  a  writ  of  er- 
ror, nor  on  a  division  of  opinion  between  the  Judges 
of  a  Cirouit  Court 

U.  S.  V.  BamUtop,  857 

66.  Where  the  record  discloses  a  serious  conflict  of 

testimony   and  tbe  court  below  might  well  hav» 

dismissed  the  bill  for  failure  to  establish  the  facts, 

a  decree  of  dismissal  will  be  afOrmed. 

Bewtttv-CampbtU,  871 

66.  An  appeal  cannot  be  taken  from  a  decree  in  a 
suit  by  one  who  is  nota  party  to  it. 

Ouion  t>.  Liv.  Lon.  <t  Wobe  Ins.  Co.,  895 

67.  Where  tbe  evidence  has  not  been  sent  up,  and 
no  objections  were  made  to  any  of  the  proof,  this 
court  cannot  review  the  decree  on  the  ground  that 
It  Is  against  the  evidence. 

Jnd.4S.B.il.Co.i).  I,.X,.<tG.In«.  Co.,    895 

68.  Where  the  bondholders  and  trustees  under  a 
mortgage  take  no  appeal  from  the  debree,tbis  court 
will  not,  on  an  appeal  by  tbe  mortgagor,  inquire 
whether  they  might  not  have  bad  mote. 

Idem,  895 

69.  A  judgment,  rendered  on  default,  upon  a  dec- 
laration setting  forth  no  cause  of  action,  may  be  re- 
versed on  writ  of  error,  and  the  case  remanded  with 
directions  that  judgment  be  arrested. 

Ora0n  v.  XoveO,  903 

60.  The  finding  of  the  court  without  a  Jury  that  a 
defendant  bad  not  been  possessed  of  the  land  in 
controversy,  ter  actual  remdence  thereon,  for  a  pe- 
riod suflicient  to  bar  the  action,  is  a  conclusion  of 
fact  which  this  court  cannot  review,  where  the  evi- 
dence was  legally  sufficient  to  justify  it 

Booth  V.  TUman,  907 

61.  On  a  general  finding  for  the  defendants,  on  all 
tbe  Issues  of  fact,  no  error  can  be  assigned. 

I  3fealhv.]lilus.Conimimlonen,  930 

I     fl£.  The  action  of  the  court  below  In  refusing  a 
I  new  trial,  is  not  subject  to  review  here. 
1  T.B.&  Ind.  R.  R.  Co.  v.  StnMe.  970 

I     8S.Wbere  a  board  of  county  commisdoneis  In  Kan- 
;  sas  alone  bring  a  writ  of  error  on  a  nuindamut  re- 
'  quiring  them,  with  tbe  clerk  and  treasurer  of  the 
oounty,to  levy,colleot  and  pay  over  a  tax,the  board 
cannot  allege  error  for  tbe  clerk  and  treasurer. 
Cherokee  County  v.  Wttton,  1058 

64.  Where,  in  a  suit  in  equity,  tbe  prootti  do  not 
establish  tbe  allegations  of  tbe  Dill,  or  there  is  such 
serious  conflict  of  evidence  that  the  court  below 
might  dismiss  for  failure  to  establish  tbe  tacta,a  de- 
cree dismissing  tbe  bill  will  be  affirmed. 

A  Wriaht  v.  Emery,  1064 

Bewm  V.  CampbeU,  871 

APPEAI.  AND  ERROR.  PRACTICE 
ON. 

Bn  Appbai.  Aira>  Bbbob,  passim.  '' . 
JnBisDiono)!. 

1.  This  court  may  grant  a  rehearing  on  th» 
ground  that  tbe  decree  brought  up  by  the  appeal  is 
not  what  It  is  recited  to  be  in  the  prayer  for  appeal, 
but  one  rendered  subsequent  thereto  and  merely 
In  execution  of  It. 

Chicago  &  Tin.  R.  R.  Co.  v.  Voidick,  69 

2.  Bule  82  applies  only  to  cases  remanded  to  a  State 
Court  by  the  Circuit  Oaurt,  or  dismissed  under  tii» 
authority  of  sec.  5  of  the  Act  of  Mar.  8,  UTS,  oh.  187. 

Cou  0.  P<itmer,  61 

8.  Where  there  Is  no  general  verdict  by  the  jury 
or  special  verdict  In  any  form  known  to  the  com- 
mon law,  or  any  waiver  of  jury  trial,  and  no  finding 
of  facts  under  sec.  049,  R.  S.,  tbe  court  may  consider 
the  case  upon  stipulation  of  the  parties. 

OetMe  V.  Kirby  Carpenter  Co.,  157 

4.  Where  a  decree  contains  a  prayer  for  an  appeal 
therefrom  by  the  plaintiffs  in  a  cross  suit,  which  ap- 
peal is  perfected,  being  an  appeal  in  open  court  and 
suffidenUy  designating  tbe  parties,  it  will  not  be 
dismissed  because  tbe  parties  nave  not  been  named 
as  appellants  or  appellees  on  the  docket  of  this  court 
or  In  the  transcript. 

MOtenberger  v.  Logamport  R.  R.  Co.,       117 

5.  Where  a  receiver  has  taken  an  appeal  in  tiie 
name  of  a  former  receiver,  he  may  be  substituted 
in  this  court  upon  motion, without  prejudice  to  pro- 
ceedings had,  and  a  motion  to  dismiss  will  be  de- 
nied. 

^doms  V.  Johnson,  886 

S.  Where  a  writ  of  error  is  merely  dismissed, when 

judgment  of  affirmance  ought  to  have  been  granted 

with  Interest  for  delay,  an  application  to  correct  tbe 

judgment  and  mandate  so  as  to  allow  interest,  can- 
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not  be  made  after  the  doge  of  the  term  at  wbloh 
judgment  of  dlsmlsBal  was  rendered. 

SclieU  V.  Dodge,  601 

7.  If  tbe  condlUon  of  an  appeal  bond,  or  bond  in 
error,  aubetantially  conforms  to  the  requisitions  of 
tlic  statute,  it  is  sulBoient  to  sustain  it,  altbougti  It 
voutuius  variations  of  langruaflre :  and  if  further  oon- 
dltioiis  be  superadded  the  bond  Is  invalid  as  to  them 
only. 

Kountxt  V.  Omatia  Hota  Co.,  609 

8.  A  motion  for  additional  aecuritr  on  a  wpers«l«i« 
bond  denied,  where  no  personal  oeoree  for  money 
can  be  given  and  the  oiroumstances  of  the  parties 
have  not  changed  since  the  security  was  taken. 

Jdhwionv.WaUrty  680 

9.  Motions  to  dismiss  a  writ  ol  error,  to  nfBrm  a 
decision  beln  tn  siriko  out  assiirnments  of  error, 
and  to  ad\a  nro  tUo  cau»es.(leriierl, whore  the  records 
have  not  be  n  priuted  anil  the  assitrnnient  of  errors 
in  the  brie!  lurthe  ilefendants  i)re»ent«  questions 
of  which  thi-  rniirl  has  jiii'isiiietion. 

Grant  Imn  Cu.  v.  HiHiglaiul,  G30 

10.  Where  a  ilif  missal  of  an  aitpeal  by  a  city  is 
asked  on  a  ooinpromise  witli  one  uraueh  of  tlie  ('ity 
government  and  is  i-esisted  by  another  branch,  on 
the  ground  that  control  of  the  eontrovei-sv  liiui  In  on 
transferred  to  it,  the  court  will  not  settle  the  matter 
summarily  on  such  motion,  but  will  continue  the 
cause  to  give  the  latter  an  opportunity  to  set  aside 
the  compromise. 

C%  of  New  Orleans  v.  N.  O.  Mob.  &  Tex. 
H.  R.  Co.,  635 

11.  A  motion  to  dismiss  a  cross  appeal  will  not  be 
n«ntcd,when  the  record  has  not  been  printed  and 
the  case  is  here  on  the  original  appeal  and  it  appears 
from  the  motion  papera  that  the  present  appellant 
pleaded  prescription,  and  it  may  be  important  to 
hlin  to  insist  on  that  defense. 

Mayer  V.  Wal»h,  638 

12.  If  tbe  certificate  of  the  clerk  to  the  transcript 
sent  up  Is  not  true,  the  remedy  is  by  certiorcH-i,  to 
supply  deflciencies,  and  not  by  motion  to  dismiss. 

Mn.  Kan.  *  Tex.  R.  R.  Co.  v.  Di>ismi>re,     640 

15.  Cross  appeals  must  be  prosecuted  like  other 
appeals,  and  if  not  perfected  until  long  after  the 
time  when  by  law  they  should  be,  they  will  be  dis- 
missed for  want  of  prosecution. 

Hilton  V,  Dichenmn,  688 

U.  If  on  looking  into  tbe  record  this  court  finds  it 

has  no  jurisdiction.  It  is  Its  duty  to  dismiss  tbe  case 

on  Its  own  motion  without  waiting  the  action  of  the 

parties. 

Idem,  688 

1&  Where  the  findings  are  not  sufficiently  specific, 

this  court  may  remand  the  cause  for  further  Inquiry, 

and  such  further  procee<ling8  in  the  inferior  court 

as  the  justloe  of  the  case  may  require. 

L.  3T.  &  C.  R.  R.  Co.  V.  U.  5.,  784 

16.  Rule  32  as  to  advancement  of  causes  applies 
only  to  writs  of  error  and  appeals  under  the  pro- 
visions of  sedTS  of  tbe  Act  of  March  8, 1S7IS. 

PolndexUr  v.  Oreenhmii.  860 

17.  A  suit  against  a  tax  oollecior  for  alleged  wrongs 
done  while  collecting  taxes  due  the  State,  In  which 
he  Is  not  restrained  from  his  official  duties,  is  not 
entitled  to  a  preference  In  being  heard.  All  eases  in- 
volving questions  of  public  importance  are  not  neo- 
essarily  entitled  to  a  preference. 

idem,  860 

18.  The  fees  of  the  clerk  of  this  court  should  be 
paid  in  advance.  If  demanded. 

Steever  v.  Riclcman,  861 

19.  If,  through  tbe  fault  of  a  plaintiff  in  error  or 
appellant,  printed  copies  of  the  record  ore  not  f  ur- 
niahod  to  tlie  justices  or  the  partly  tbe  writ  on  ap- 
peal will  be  dismissed,  unless  sumcieut  cause  be 
shown  to  the  contrary.  i 

/(Ion,  861 

20.  If  an  appeal  Is  allowed  in  open  court  the  se- 
curity may  be  taken  by  the  court,  and  no  citation  ' 
is  necessary,  but  if  the  security  is  not  given  until 
after  the  term  is  over,  a  oltation  must  be  issued  and  { 
served.  ; 

HaOciTU  V.  St.  Lmit  i  S.  E.  Raaioay  Co.,  873  > 
2L  ITnlees  an  appellee  voluntarily  apiicars,  this  ; 
court  cannot  proceed  against  bim,  if  the  record  does 
not  show  affirmatively  that  he  has  been  brought 
within  its  jurisdiction  by  proper  notice. 

Idem,  873 

2S.  Section  1000  R.  8.  requires  the  Justice  or  judge 
slening  the  citation  to  take  tlic  security.  This  power 
cannot  be  delegated  to  the  clerk  nor  to  a  commis- 
sioner. 

I(Um,  873 

23.  When  the  appellants  did  not  docket  their  ap- 
peal nor  enter  tbedr  appearance  on  it,  in  thisoourt, 

1100 


for  three  yean  after  It  was  allowed,  it  must  be  dis- 
missed. 

Good  Intent  Tou>-Boat  Co.  e.  Int.  Co.,  *74 
21.  Where  a  writ  of  error  is  not  made  returnable 
on  any  particular  day,  on  motion  for  a  dlsmiaasl, 
leave  to  amend  the  writ  by  inserting  the  proper  te- 
turn  day  will  be  granted ;  but  where  the  case  mi 
manifestly  brought  here  for  delay  only  and  the 
questions  presented  ue  frivolous,  a  motion  to  sfflnn 


will  be  granted. 

EvaMV.  Broum, 


8M 


ARBITRATIOK. 

SSB  AOOOBD  ABD  SATISrACTIOir,  pCUftm. 

Arbitrators  appointed  fOrthe  settlement  of  **  ill 
matters  in  difference  "  between   parties  are  coo- 
fined  to  the  matters  in  relation  to  the  subject  re- 
ferred to  them,  where  that  Is  specifically  set  forth. 
Beminaway  v.  Statuell,  MS 

ASSIGNKEirr   FOR  BENEFIT    07 
CREDITOB& 

8k>  BAHKBnPTGT,  & 

Dkbtor  and  Cbxdhob,  L 
Statdtbb,  11. 

1.  An  assignment  which  vests  the  assignee  with  a 
discretion  contrary  to  tbe  mandates  of  the  statute, 
and  in  elTeot  authorizes  him  to  sell  the  property  con- 
veyed thereby  in  a  method  not  permitted  by  the 
statute  is  void. 

Jaffrayv.  MeOthee,  tM 

2.  Except  as  a^lnst  proceedings  under  the  Bank- 
rupt Act,  an  assignment  for  the  benefit  of  creditors 
is  valid  and  passes  the  title  to  tBe  property,  and  tbe 
assignees  can  hold  the  proceeds  of  it  deposited  by 
them  in  another  State  against  a  receiver  of  tiM 
debtor's  property  appointed  in  that  State. 

Boese  r.  King,  760 

ASSIONHEBTT  OF  CI.AI1IKS. 

BjckEquitt,  8. 

JVBIBOICnOH,  17. 
1.  An  assignee  of  any  olalm.whloh  the  receive'  of 
a  railroad  pending  foreclosure  is  ordered  to  pay, 
has  the  same  right  to  payment  as  tbe  original  hold- 
er. 

Union  ZVust  Co.  t>.ir<iUcer,  4IM 

ATTACHMENT. 

See  Appkax.  aioi  Ebbok,  33L 

BAItKBCFTOT,  S. 

Jin>omNT8,2. 

JUBISDICTtON,  40. 
OFFICBB8,  6. 

Practioii,2. 

PB00KS8,L 

ATTORNEY. 

Sxa  OonsnTDTiONAi.  Law,  3(1. 

OOHTRAOIS,  S. 

Fatmxnt,  a. 

1.  An  attorney 'who  purchases  property  of  Us 
client  pendettte  lite  cannot  be  a  bona  jide  piuxbaser. 

Qay  V.  Parpart,  t»6 

2.  Disbarring  an  attorney  is  not  for  the  purpose  of 

Sunisbment,  but  for  preserving  the  oourts  of  jus- 
ce  from  the  official  ministration  of  peisons  unfit 
to  practice  in  them. 

Ex  Parte  WaO,  «»« 

8.  The  general  rule  that  conviction  should  be  had 
before  an  attorney  should  be  disbarred  for  an  in- 
dictable offense  is  not  inflexible ;  where  the  cue  is 
dear  and  the  denial  evasive  the  court  may  act  witit- 
out  a  prior  conviction. 

Tdem,  M« 

4.  Where  a  judge,  on  going  to  dinner  dmin«  s 
temporary  recess  of  the  court,  sees  a  prisoner  bein* 
taken  to  jail  and  on  bis  return  from  dinner  sea  tbe 
dead  body  of  the  same  person  hanging  froms  tre^ 
he  may  proceed  summarily  upon  tbe  information  of 
an  eye  witness  to  dte  by  rule  an  attorney  of  the 
court  to  show  cause  why  be  should  not  be  dtsharred 
for  partldpatlon  in  hanging  such  piison<- :  al- 
though it  nught  be  more  regular  to  have  an  atadavit 
from  the  witness,  tbe  proceeding  without  it  la  not 
coram  non  jtulice. 

Idem,  Bit 

6.  The  prohibition  in  the  Act  of  1874  ooncemiiif 
the  compensation  for  collecting  claims  in  tbe  couit 
of  Commissioners  of  Alabama  Claima  is  Umitsdin 
lieiis,  sales  or  assignments  creating  a  right  of  prop- 
erty in  tbe  daim  itself,  and  does  not  extend  to  s 
mere  personal  agreement  to  pay  as  oompeosstio 
10«,107,108,16»r.% 
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lor  giich  services  a  earn  of  money  equal  to  a  oertalp 
proportion  of  the  amount  which  may  be  recovered. 
Bachman  v.  Lawton,  _      ^       J^^^J 

6.  An  agreement  made  before  the  Treaty  at  Wash- 
ington, for  the  collection  of  a  claim  afterwarda  In- 
cluded in  the  Geneva  Award,  was  not  annulled  nor 
rescinded  by  the  Act  of  1874  establlgblng  the  Oourt 

of  Cora  mlaslonerg  of  Alabama  claims.  

Idem.  »»«7 

BANKB1TPTCY. 

Ske  Absionxsnt  for  Bknefh  or  Cbbditobs,  2, 
BakK8,8. 

Corporations.  21. 
EQumr,  18. 

1.  A  composition  with  oredltois  In  a  bankruptcy 
««8e,  ratified  by  order  of  the  district  court  does  not 
under  sec.  IT  of  the  Act  of  June  m,  1871,  discharge  a 
debt  growing  out  of  a  fiduciary  relation. 

Bayly  v.  Untventty,    ,    ^     ^__    ,         ,  ?l 

2.  The  action  of  trustees  of  a  bankrupt  appointed 
under  sec.  6108,  R.  8.,  including  their  accounting 
«nd  distribution,  la  subject  to  the  revlBion  and  final 
control  of  the  district  court  whenever  that  is  in- 
voked In  aid  of  the  substantial  rights  of  any  one  in- 

Merchantt'  Batik  of  PUtsburgh  v.  Slaqle,    804 

8.  A  writ  of  error  from  a  decree  rendered  aigainst 

a  bankrupt  sued  out  by  his  aaslgnee,  is  a  suit  within 

the  meaning  of  the  Bankrupt  Act  and  must  be 

brought  within  two  years. 

JenMna  v.  InternatUmal  Bank,  304 

4.  A  debt  is  "  property  "  witliin  the  meaning  of 
the  limitation  clause  of  the  bankrupt  law  concern- 
ing suits  about  any  property  claimed  by  the  aa- 
signee. 

Went,  ^  30* 

6.  Although  an  attachment  has  been  sued  out 
against  a  bankrupt  more  than  four  months  before 
he  applies  for  a  discharge,  and  dismiseeil  on  giving 
a  bond  upon  his  application  under  sec.  5108,  K.  S.,  a 
State  Court  pending  the  question  of  his  discharge 
must  stay  all  proceedings  therein  on  a  claim  prov- 
able in  bankruptcy,  unless  unseasonable  delay  on 
his  part  is  shown,  or  the  oourt  of  lankruptoy  gives 
leave  simplv  to  iiscertain  the  amount  due.  If  the 
-court  refuses  and  gives  final  judgment  against  him 
he  may  bring  error  even  after  nis  discharge,  and 
his  as^gnee  may  be  heard  also. 

8m  V.  Haratng,  403 

6.  A  creditor  dealing  with  a  debtor  whom  he  may 
suspect  to  be  in  falling  circumstances,  but  of  which 
he  has  no  sufficient  evidence,  may  receive  payment 
or  security  without  violating  the  bankrupt  law,  al- 
though he  Is  unwilling  to  trust  him  further  and  la 
anxious  about  his  claim  and  has  a  strong  desire  to 
secure  It,  yet  If  such  belief  as  the  Act  requires  is 
wanting,  obtaining  additional  security  or  receiving 
payment,  is  not  iirohiblted  by  law. 

Stueky  v.  Mamntc  Satyingt  Bank,  640 

7.  It  Is  not  u  case  of  voluntary  bankruptcy  where 
one  Is  forced  Into  it  against  his  will  by  his  partner; 
It  Is  compulsory  and  involuntary  if  he  refuses  to 
Join  in  such  case. 

Medaker  v.  Bnttebrake,  684 

8.  Under  the  Bankrupt  Act  of  1867,  an  assignment 
lor  the  twnefit  of  creditors  without  preferences  un- 
der a  state  statute  is  an  act  of  bankruptcy  for  which 
the  assignor  could  be  adjudged  a  tnnkrupt  and  the 
property  taken  for  administration  in  the  bank- 
ruptcy court. 

Boese  v.  King,  ^00 

9.  The  omission  to  give  notice  to  an  assignee  in 
bankruptcy  of  an  appeal  from  a  decree  in  bis  favor. 
Is  fatal  to  the  appeal  In  proceedings  under  sec.  6081, 
R.  8.,  for  the  re-ezamlnatlon  of  a  claim  filed  against 
a  bankrupt's  estate. 

Ei  Parte  Mead.  »14 

10.  Under  the  Bankrupt  Act  of  1887,  the  District 
Court,  Inbankruptcy,  has  Jurisdiction  to  order  the 
eeiaure  and  detention  of  goods  of  the  bankrupt, 
although  In  possession  of  another  claiming  tiue, 
and  the  officer  may  Justify  the  seizure  by  proof  that 
the  property  was,  at  the  time,  the  bankrupt's. 

liibUman  v.  Packard,  634 

BANKS. 

Sob  Cbimdtal  Law,  2-14. 
evtoknoe,  22. 

1.  Where  the  holder  of  shares  of  stock  in  a  na- 
tional bank,  having  good  ground  to  apprehend 
the  failure  of  the  bank,  transfere  the  stock  by  col- 
lusion to  an  irresponsible  person  In  order  to  esoaiw 

U.  8.,  Book  27. 


liability,  the  transfer  la  void  and  he  remains  liable 
to  creditors  no  less  than  before. 

Adana  v.  Johnson,  386 

2.  Section  8466  R.  8.  giving  priority  to  debts  due  to 
the  United  8tates  does  not  apply  to  demands 
against  a  national  bank:  the  Act  authorizing  the 
formation  of  National  Banks  Is  a  complete  system 
in  Itself,  neither  limited  nor  enlarged  by  other  stat- 
utory provisions  with  respect  to  the  settlement  of 
demands  against  insolvents. 

CookGo.  Nat.  Bank  v.  U.  S.,  637 

3.  This  view  of  the  banking  law  is  not  aOected  by 
the  subsequent  enactment  of  1887  of  the  Bankrupt 
Act  giving  priority  to  the  demands  of  the  United 
States  against  the  estates  of  bankrupts. 

Idem,  637 

4.  The  United  States  has  no  right  to  claim  the 
payment  of  a  demand  arising  out  of  the  deposit  of 
its  funds  with  a  bank  out  of  the  surplus  of  the  pro- 
ceeds of  the  bonds  deposited  in  the  Treasury  in 
trust  as  security  for  the  circulating  notes  of  the 
bank. 

Idem,  637 

5.  Section  5201  R.  8.  imposes  no  penalty  on  either 
a  national  bank  or  a  borrower,  for  a  loan  made  by 
the  bank  on  the  security  of  Its  own  stock ;  and  If 
the  contract  has  been  executed  by  selling  the  stock 
to  pay  the  loan,  the  courts  will  not  Intenere. 

Nat.  Bank  of  Xenia  v.  Stewart,  69» 

BTLL  OF  REVIEW. 

1.  The  only  questions  open  for  examination  on  a 
bill  of  review  for  error  of  law  appearing  on  the 
face  of  the  record  are  such  as  arise  on  the  plead- 
ings, proceedings  and  decree,  without  reference  to 
the  evidence  in  the  cause. 

Shelton  v.  VanKleeck,  860 

2.  On  a  bill  of  review  for  errors  of  law  the  truth 
'  of  any  fact  averred  inconsistent  with  the  decree  la 
'  not  admitted  by  a  demurrer,  because  no  error  can 
I  be  assigned  on  such  a  fact,  and  it  is,  therefore,  not 
I  properly  pleaded. 

I  Idem,  869 

I     3.  New  matter  alleged  to  have  been  discovered 

when  it  relates  only  to  the  proceedings  in  making 

the  sale,  can  have  no  effect  on  the  original  decree  in 

a  foreclosure  suit. 

Idem,  «69 

4.  Where  a  decree  states  that  the  case  was  heard 
on  the  pleadings,  etc.,  and  fully  argued  by  counsel, 
and  that  the  court  had  deliberated  thereon,  while  a 
bill  of  exceptions  forming  part  of  the  decree  shows 
that  there  was  no  hearing  by  the  court  and  that 
counsel  for  the  successful  party  prepared  and  en- 
tered the  decree,  it  must,  on  a  bill  of  review,  he  held 
for  naught  and  as  if  it  did  not  exist. 

Enamlngcr  v.  Powere,  788 

6.  While  an  appeal  subsequently  abandoned  is 
pending  here,  although  there  is  no  eupersedeaa,  tho 
circuit  court  has  no  Jurisdiction  to  vacate  the  de- 
cree consequently  that  period  isnot  counted  in  lim- 
iting the  time  fur  filing  a  bill  of  review. 

Idem,  738 

BILLS,  NOTES  AND  CHECKS. 

8be  CniHiNAL  Law,  9. 

EXKCinORS  AND  AOMIKISTBATOBS,  4. 
INTERBST.  6. 
JDBIBDICTION.  21-23. 

LiESS,  2. 

1.  The  law  of  the  place  on  which  a  foreign  bill  of 
exchange  Is  drawn  governs  all  matters  concerning 
the  time  and  manner  of  presentment  and  protest. 

Pierce  v.  Indseth,  8S4 

2.  Upon  a  negotiable  promissory  note,  made  by  an 
agent  in  his  own  name,  and  not  disclosing  on  its 
f£ce  the  name  of  the  principal,  no  action  lies 
against  the  principal. 

Oragin  v.  LoveU,  903 

3.  Notes  of  an  agent  secured  by  mortgage  do  not 
bind  the  principal,  though  given  for  the  purchase 
money  of  the  mortgaged  lands  bought  for  the  prin- 
cipal and  title  taken  in  the  agent's  own  name,  which 
lands  the  i>rincipal  recovered  In  a  suit  In  wnloh  he 
alleged  his  liability  and  readiness  to  pay  for  the 
same. 

Idem,  903 

BONA  FIDE  PURCHASERS. 

Seb  Attornbt,  1. 

Bonds,  14-16, 19-21,  25,  28, 35, 38,  40. 

1.  A  polygamous  wife  occupying  premises  with 
her  so-called  husband,  the  apparent  owner,  does 
not  have  such  possession  of  the  property  as  to  give 
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oonstruotlve  Dotioe  to  a  bona  tide  purchaser,  of  an^ 
olaim  she  may  have  thereto  by  virtue  of  a  secret 
agreemeot  with  the  owner. 

Toumtend  v.  lAttle,  1018 

2.  Where  posseesion  Is  relied  on  as  givlnar  oon- 

struotlve  notice  It  must  be  open  and  sufficiently  dis- 

tlnot  and  unequivocal  to  put  the  purchaser  on  his 

ffuard. 

Idem,  1018 

8.  A  purchaser  for  a  valuable  consideration,  with- 
out notice  of  a  prior  equitable  rtsrht,  obtaining  the 
legal  estate  at  the  time  of  his  purobase.  Is  entitled  to 
priority  In  equity  as  well  as  at  law. 

liem.  1018 

BONDS. 

Sis  Actions,  1. 

Appeal  and  Ebbok,  S6. 

Appsai.  abd  Erbor,  Praoticb  on,  T,  8. 

COHPBOiaSlE,  Z. 

CONSTITCmONAI.  LAW,  33,  40,  60, 65. 

Contracts,  8, 28. 

covntibs,  1. 

EQtrmr.  9. 

Ebtoppel,?. 

evidrncb,  8. 

EZECOTORS  AND  ADIONIBTRATOBS,  2. 

iNTIBim,  2. 

JtrBISDIcnON,  U,  16, 18,  48,  46. 

MORIOAOB8,  1,  2. 

OFTIOERS,  2. 

RxMOVAi.  or  CAunts,  21, 22. 
Statctbs,  ft-10, 14, 15. 
TAXK8  AND  Tax  Sales,  16. 

1.  A  bond  to  secure  the  payment  for  stamps  under 
sec.  161  of  the  Act  of  June  80, 1864,  may  be  taken  In 
the  name  of  the  United  States  instead  of  the  name 
of  the  Treasurer  of  the  United  States. 

Jamp  V.  U.  S.,  85 

2.  RcdtaJs  in  bonds  that  they  were  issued,  etc.,  by 
authority  of  an  election,  etc.,  in  conformity  with 
speclflod  provisions  of  law,  necessarily  imply  that 
they  were  issued  by  authority  of  the  electors  and 
that  the  election  was  held  in  conformity  to  law ; 
but  do  not  Import  a  pompllanoe  with  statute  or 
fundamental  law  as  to  the  amount  of  indebtedness 
that  may  be  incurred. 

School  DMrict  v.  Stone,  90 

8.  When  the  holder  of  bonds  relies  for  protection 
upon  mere  recitals,  they  should  at  least  be  clear  and 
unamblKuouH  in  order  to  estop  a  municipal  corpo- 
ration, in  whose  name  they  were  Issued,  from  show- 
ing that  they  were  Issued  in  violation  or  without 
authority  of  law. 

Idem,  90 

4.  An  indemnity  bond  executed  and  delivered  in 
New  York,  to  save  the  obligee  harmless  from  liabil- 
ity on  an  appeal  bond  signed  tiy  him  as  surety  in 
Louisiana,  which  indemnity  bond  would  be  valid  in 
Louisiana  but  void  in  New  York  for  lack  of  consid- 
eration, is  governed  by  the  laws  of  Louisiana  as  the 
contemplated  place  of  performance. 

Pritchanl  v.  Niirton,  104 

6.  The  validity  of  a  bond  as  dependent  on  the  suf- 
flclenoy  of  consideration  is  not  a  matter  of  proced- 
ure to  be  governed  by  the  texfnri,  but  goes  to  the 
substance  of  the  right  itself  and  is  governed  by  the 
rest  of  the  obligation. 

Idem,  104 

6.  The  Nebraska  Act  of  Feb.  IS,  186B,  to  enable 
counties,  etc.,  to  borrow  money  on  their  bonds  for 
internal  Improvements,  does  not  authorize  such  Is- 
sue for  the  construction  of  a  steam  grist-mill. 

Oshomc  r.  Cuunty  of  Adams,  180 

7.  The  negligence  of  toe  officers  of  the  govern- 
ment does  not  affect  the  liabiiity  of  either  principal 
or  sureties  on  a  bond  to  the  United  States. 

Afinturn  r.  U.  S.,  808 

8.  On  an  importer's  bond  to  the  United  States, 
conditioned  to  be  void  on  withdrawal  of  goods  and 
payment  of  duties  by  him  or  Ills  "  asdgns,"  the  ob- 
ligora  are  principal  debtors  to  the  United  States 
until  the  true  amount  of  duties  is  paid,  whatever 
fraud  or  negligence  there  may  be  in  parting  with 
the  poeseeslon  of  the  goods  without  the  payment  of 
the  true  amount  of  duties. 

Idem,  808 

9.  A  board  of  commissioners  authorized  to  con- 
tract for  the  building  of  levees,  etc.,  and  to  borrow 
money,  issue  bonds  and  negotiate  them  at  not  less 
than  90  per  cent,  may  issue  them  at  that  rate  di- 
rectly to  contractors  upon  a  fair  agreement  for 
building  such  levees. 

Hemingway  V.  StameU,  846 

1102 


10.  Detached  overdue  ooupoos  of  a  bond  not  due 
are  negotiable. 

rnompson  v.  PerHne,  8*5 

11.  Under  such  a  statute,  an  sffldavit,  denying 
that  the  bonds  were  Issued  within  the  sixty  <ayf, 
puts  In  Issue  the  question  of  their  validity,  if  they 
were  Issued  after  that  time. 

Chldtaming  v.  Onrpenter,  SOT 

12.  Under  a  state  statute  authorizing  tlie  iamie  of 
bonds  In  aid  of  a  railroad  which  provides  for  their 
issue  "  within  sixty  days  after  "  the  bonds  are  voted, 
those  issued  after  the  expiration  of  the  sixty  dan 
and  antedated  are  not  void. 

Idem,  SOT 

1&  Municipal  bonds  in  aid  of  a  raHroed  oorpon- 

tion,  may  \»  lawfully  delivered  to  a  corporation 

lawfully  formed  by  the  consolidation  of  that  to 

which  tboy  were  voted, with  another. 

Idem,  SOT 

IS.  Thebondsinoontrovermr,of  theCltyof  Platis- 
mouth,  issued  under  the  Nebraska  Acts  of  Febru- 
ary 18, 1878,  and  of  February  25, 1875,  are  valid. 

Head  v.  PtottsmnutA,  414 

14.  Where  bonds.  Issued  by  a  town,  recite  on  their 
face  that  an  election  was  held  before  a  certain  date, 
as  required  by  statute,  the  fact  that  the  election 
was  Irregularly  conducted  can  be  of  no  avail  as  a 
defense  against  a  bona  ]Ule  holder. 

Pana  v.  Bntcler,  4*4 

15.  The  decision  of  a  state  court  that  bonds  taoed 
by  a  town  are  void  in  the  hands  of  a  botia  .We  bold- 
er, because  of  Irregularity  in  the  election  atwhiob 
they  were  voted.  Is  a  proposition  which  foils  among 
the  general  prinoiplesand  doctrines  of  common  iu- 
ri8prudenoe,upon  which  it  Is  the  duty  of  tbisoomrt 
to  form  an  independent  Judgment. 

Idein,  4*4 

10.  Irregularity  in  an  election,  at  which  the  issue 
of  negotiable  bonds  was  authorized,  doea  not  de- 
stroy the  presumption  that  the  owner  is  a  boiui  fUe 
holder. 

Idem,  4*4 

17.  Coupons  of  negotiable  bonds,  after  their  ma- 
turity, bear  interest  at  the  rate  fixed  by  the  law  of 
the  place  where  they  are  payable. 

Idem,  4*4 

18.  Legislative  authority  for  an  issue  of  bonds  by 
oommtesionera  being  established  by  reference  to  tlie 
statute,  and  the  bonds  reciting  that  they  were  is- 
sued in  pursuance  of  the  Statute,  the  utmost  wbicii 
plalntm  is  bound  to  show  to  entitle  him,  prima  fa- 
de, to  judgment.  Is  the  due  appointment  of  the  com- 
missioners and  the  execution  by  them.  In  tact,  of 
the  bonds. 

Mbntclafr  c.  RomscteR,  431 

10.  The  holder  of  bonds  is  presumed  to  have  ac- 
quired them  in  good  faith  and  for  value. 

Idem,  4S1 

20.  If  any  previous  holder  of  the  bonds  in  suit 
was  a  bona  Jlde  holder  for  value,  the  plaintiff  can 
avail  himself  of  such  previous  holder's  positioa 
without  showing  that  he  has  himsell  paid  value. 

Idem,  4« 

21.  Under  the  IlUnols  Constitution  of  1848.  the 
Legislature  could  make  valid  a  subscription  of  a 
city  to  a  railroad  corporation  which  bad  been  made 
without  legislative  authority,  and  bonds  subse- 
quently Issued  by  the  city  council  in  accordance 
therewith,  are  valid  in  the  hands  of  a  bona  jUe 
holder. 

Qutncv  V.  Coohe,  B40 

22.  On  an  appeal  from  a  decree  for  the  f oredosuie 
of  a  mortgage,  the  appeal  bond  is  not  intended  as 
security  for  either  the  amount  of  the  decree  or  the 
Interest  thereon,  pending  the  appeal,  or  the  balance 
of  these  amounts  or  either  of  ttiem,  after  applying 
the  proceeds  of  the  mortgaged  propiarty  nor  for  the 
reuM  and  profits  pending  the  appeal ;  but  only  for 
the  costs  and  for  deterioration  by  waste  and,  po^ 
sibly,  for  want  of  repairs,  accumulation  of  taxes, 
fires  not  covered  by  reasonable  insurance  and  the 
like. 

KounUce  v.  Omaha  Hotel  Co,  000 

Quwre:  whether  it  covers  depredation,  in  markt* 
value  of  the  property. 

Idem.  OM 

28.  Legislative  authority  to  a  city  to  borrow 
money  on  the  credit  of  the  oi^,  and  to  issue  bond* 
therefor,  does  not  authorise  the  Issue  of  its  bond* 
as  a  donation  to  a  company  or  indi  vidnal  to  be  und 
in  the  Improvement  of  the  water  power  within  and 
near  the  city  to  secure  the  practical  and  permanral 
use  of  said  power  to  the  city  and  Its  immedlatp  vi- 
cinity. 

OUaica  V.  Corel/,  OOO 

24.  The  power  to  borrow  money  contained  in  Ibe 

106, 107,  IDS,  lOB  r.  $!. 
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obarterof  aclty  does  not  authorize  the  Issue  of  its 
bonds,  unless  they  are  Issued  for  a  corporate  pur- 
pose where  there  Is  a  constitutional  prohlbftlon 
aKalnst  taxation  by  the  city,  except  for  corporate 
purposes.  __„ 

liUm,  ««9 

a.  Unless  the  spedflo  power  Is  naoted  to  a  mu- 
nicipal corporation  to  makesubscnpttons  to  capital 
stock  or  donations  to  corporations  for  pubUclm- 

Srovements,  all  such  subscriptions  ana  all  such 
onations,  as  well  as  the  corporate  bonds  Issued  for 
tbelr  payment,  are  absolutely  void,  even  as  against 
bonande  holders  of  the  bonds. 

Idem,  Bfl» 

26.  Power  to  subscribe  to  the  stock  of  the  com- 
pany does  not  authorize  a  donation  by  way  of  a  bo- 
nus to  the  company  to  aid  In  the  Improvement. 

Idem,  8«» 

27. Where  bonds  of  a  township  In  Missouri  were  is- 
sued, under  a  state  Act  authomlnK  their  Issue  in  aid 
of  any  railroad  promising  to  build  its  road  "into, 
through  or  near  such  township"to  aid  a  railroad  pro- 
posed to  be  built  from  a  pomt  nine  miles  distant 
crom  the  township  to  a  further  distance,  which  bonds 
recited  that  they  were  issued  by  authority  of  such 
Act,  and  the  township  voted  in  favor  of  issuing  them 
and  paid  interest  on  them  for  three  years:  held,- 
that  the  courts  ^ould  acquiesce  in  the  decision  oi 
the  township  voteis  and  authorities  that  the  pro- 
posed road  was  "  near"  the  township,  and  hold  the 
bonds  valid  as  issued  by  legislative  authority. 

Ktrkbrldc  v.  LafamtU.  Co.,  705 

28.  Unless  power  lias  been  given  by  the  Legisla- 
ture, toamunidpal  corporation, to  grant  pecuniary 
aid  to  railroad  corporations,  all  bonds  of  a  munici- 
pality. Issued  for  such  purpose  and  bearing  evi- 
dence  of  the  purpose  on  their  face,  are  void  even  in 
the  hands  of  bona  flde  holders,  whether  the  people 
voted  the  aid  or  not. 

Irfwis  V.  City  of  Shrmeport,  7«  8 

29.  Corporate  ratification,witbout  authority  from 
the Legi8lature,cannotmakeamunlclpal bond  valid 
wUch  was  voiiwhen  issued,  for  want  of  legislative 
power  to  make  it. 

Idem,  7«« 

80.  A  railroad  constructed  from  the  Junction  of 
the  main  line  of  one  railroad  with  another  railroad, 
but  extending  in  a  different  direction,  is  a  branch 
rood,  within  toe  meaning  of  a  statute,  authorizing 
the  uBue  of  bonds  by  a  county  through  which  it 
passes,  for  the  construction  of  a  branch. 

Howani  Ok  v.  Boonvitte  Cent.  Nctt.  Bank,  738 

31.  An  intention  to  treat  the  sum  named  in  a  bond 
as  a  penalty  to  secure  the  performance  of  the  con- 
dition, and  to  be  discharged  on  payment  of  dam- 
ages arising  from  non-performance,  cannot  be  in- 
ferred as  a  rule  of  law,  or  a  conclusive  presumption 
from  the  mere  form  of  the  obligation. 

Clork  V,  Barnard,  780 

82.  Where  a  statute  requires  a  railroad  corpora- 
tion to  give  a  bond  in  a  certain  sum  conditioned 
that  such  corporation  will  complete  its  road  within 
a  fixed  time,  u  the  condition  Is  not  f  ulfllled,  the  cor-  | 
Deration  must  pay  to  the  State,  absolutely  and  for  { 
Its  own  use,  the  sum  named  in  the  bond. 

Idem,  780 

3S.  The  drafts  drawn  by  levee  Inspectors  on  the  I 
levee  treasurer  of  the  County  of  PhlUlps,  Arkansas, 
under  the  authority  of  the  Act  of  February  16, 1859. ' 
and  the  renewal  bonds  or  scrip  issued  under  the  Act 
of  January  15, 1881,do  not  constitute  an  Indebtedness 
of  the  county  for  which  bouds  of  the  county  may 
be  demanded  under  the  Act  of  April  29, 1878,"  To 
authorize  certain  counties  to  fund  tbelr  outetand- 
tng  indebtedness,"  or  a  money  judgment  or  decree 
recovered  against  the  county. 

Meath  V.  PhttUpn  County,  819 

31.  A' steam  grist  mill  Is  not  a  work  of  internal  Im- 

grovement.wlthin  the  meaning  of  the  Statute  of  Ne- 
raska,  authorizing  counties  to  issue  bonds  to  aid  In 
the  construction  of  any  work  of  Internal  improve- 
ment. 

Otbome  v.  Adams  County,  835 

85.  The  rights  of  innocent  holders  of  bonds,  are  to 
be  determined  by  the  law  as  It  was  judicially  con- 
strued when  the  bonds  were  put  on  toe  market. 

Oreen  Co.  v.  Conneaa,  878 

86.  One  who  purchases  bonds  after  maturity  and 
after  they  are  adjudged  void  in  the  bands  of  the 
bolder  from  whom  the  purchase  is  made,  is  bound 
by  that  Judgment. 

Louis  V.  Brnwn  ToumKMp,  80* 

ar.  Where  bonds  are  debts  of  a  county  for  any 

balance  remaining  due  thereon  after  the  appUca- 

tton  of  the  proceeds  of  a  special  tax,  the  holders  are 


entitled  to  payment  out  of  the  general  funds  of  the 
county. 

knmc  Co.  V.  U.  8.,  914 

38.  Where  township  bonds  are  signed  by  commis- 
sioners duly  authomed,  but  the  seals  are  omitted 
by  mistake,  and  the  town  sets  up  the  want  of  seals 
in  defense  of  an  action  at  taw  afterwards  brought 
against  It  by  one  who  has  purchased  such  bonds  for 
value,  in  good  faith  and  without  observing  the 
omission,  to  recover  interest  on  the  bonds,  a  court 
of  equity,  at  bis  suit,  will  decree  that  the  bonds  be 
held  as  valid,  as  if  actually  sealed  before  being  Is- 
sued, and  will  restrain  the  setting  up  of  the  want  of 
seals  in  the  action  i(t  law. 

Bernards  lYnciwhto  v.  SUblAna,  966 

39.  A  bona  /Ide  holder  for  value  Is  not  bound  to  go 
behind  the  law  and  the  recital  of  the  bonds  to  in- 
quire Into  the  amount  of  the  ooun^  Indebtedness. 

Sherman  Co.  v.  Simons,  1093 

40.  A  decision  by  the  officers  whose  duty  it  is,  un- 
der the  law,  to  fix  the  amount  of  bonds  which  can  be 
lawfully  Issued,  cannot  be  disputed  by  the  county 
which  issued  them  in  a  suit  by  a  bona  fide  holder  for 
value. 

Idem,  1093 

BRIOOES. 

1.  Congress  may  declare  that,  upon  a  certain  fact 
being  established,  a  bridge  over  a  navigable  river 
sliallbe  deemed  a  lawful  structure,  and  employ  the 
Secretary  of  War  as  an  agent  to  ascertain  that  fact. 
It  tiiereby  abdicates  none  of  its  authority. 

MOler  V.  Mayor  of  New  York,  971 

2.  A  bridge  constructed  over  a  navigable  river  in 
accordance  with  the  legislation  of  both  the  State 
and  Federal  Oovemments,  must  be  deemed  a  lawful 
structure,  however  much  it  may  Interfere  with  the 
public  right  of  navigation 

Idem,  971 

CAPTURE. 

Srai  Admibautt,  1-6. 
CARRIERS. 

1.  In  the  absence  of  a  special  contract,  a  railroad 
company  receiving  goods  for  transportation  be- 
yond its  own  line.  Is  liable  only  to  the  extent  of 
Its  own  route  and  for  the  safe  storage  and  delivery 
to  the  next  carrier. 

Myrick  v.  Mich.  Cent.  R.  R.  Co.,  3«6 

2.  An  agreement  of  a  carrier  to  be  liable  for  trans- 
portation over  connecting  lines  will  not  be  Inferred 
from  doubtful  expressions  or  loose  language,  but 
only  from  clear  and  satisfactory  evidence. 

Idem,  32S 

8.  A  receipt  which  says  that  freight  Is  consigned 

to  the  order  of  M..  and  that  B.,  at  a  place  beyond 

the  carrier's  own  line.  Is  to  be  notified,  does  not,  of 

itself,  make  a  contract  to  carry  to  such  place. 

idem,  SSK 

4.  A  nouce  on  the  margin  of  the  receipt,  that 
goods  consigned  to  any  place  beyond  the  company's 
line  would  be  sent  forward  by  a  carrier,  in  the  usu- 
al manner,  the  company  acting  for  that  purpose  as 
the  agent  of  the  consignor  or  consignee  and  not  as 
carrier,  tends  to  rebut  any  inference  of  such  a  con- 
tract from  the  receipt  of  goods  marked  for  a  place 
beyond  the  road  of  the  company. 

Idem,  3«6 

5.  There  Is  no  common  law  responsIblUty  devolv- 
ing upon  any  carrier  to  transport  goods  over  other 
than  Its  own  lines. 

Jti«m,  3S6 

8.  An  "express  business"  involves  the  idea  of  reg- 
ularity as  to  route  or  time  or  both. 

Itetzerv.  Wood,  900 

7.  One  who  carries  goods  solely  upon  call  at  spe- 
cial requests,  without  any  regular  route  or  time  for 
trips  is  not  taxable  as  an  "expressman,"  although 
be  nas  a  regular  place  where  orders  can  be  left  for 
him  upon  a  slate. 

Idem,  900 

CERTIORARI. 

SSB  APPSAIi  AND  EBBOB,  PBACTIOB  ON,  12. 

A  eerttorari  to  bring  up  the  evidence,  may  be 
granted,  although  it  appears  that  the  case  was  dis- 
posed of  on  demurrer  to  the  bill.  If  the  record  has 
not  been  printed  in  full,and  the  parties  do  not  agree 
as  to  what  it  contains. 

^o.  Kan.  <t  Tex.  B.  B.  Co.  v.  Dinsmore,      040 
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CHARITIES. 

SEB  TbUIWS  AMD  TkUSTEES,  1. 

1.  A  grant  of  lands  and  personal  property  to  Q. 
and  his  sucoessois  in  trust  for  the  use  and  benefit  of 
a  charitable  institution,  to  sell  and  pay  over  the  pro- 
ceeds to  A.,  as  president  thereof,  is  valid  as  a  chari- 
table gift,  although  the  institution  is  neither  estab- 
lished, organized  or  incorporated  during  the  life  of 
the  donor  or  of  A. 

Rusgett  V.  AUtn,  397 

2.  Section  2119  of  the  Code  of  Georgia  of  1878  does 
not  in  validate  a  charitable  devise  made  within  nine- 
ty days  before  the  death  of  a  testator  who  leaves  no 
wife  or  descendant, 

Jone»  V.  Hahenham,  401 

3.  The  appropriation  of  a  certain  sum  annually  to 
one  or  more  churches  of  a  certain  denomination.  In 
such  destitute  and  needy  localities  as  the  trustees 
may  select,  so  as  to  promote  the  cause  of  religion 
among  the  po6rand  feeble  churches  of  the  State,  is 
a  good  charitable  use  sufflciently  defined. 

Idem,  401 

4.  The  condition  annexed  to  a  charitable  devise  to 
church  trustees  that  no  material  alteration  or 
change,  but  only  proper  reiMUrs  and  improvements 
shall  be  made  in  the  pulpit  or  galleries  of  the  ohurch, 
is  a  condition  subsequent  and,  therefore,  cannot  af- 
fect the  original  validity  of  the  gift. 

Iiirm,  401 

6.  So,  also,  of  a  condition  that  the  trustees  shall  not 

alienate  the  land  on  which  the  school  room  stands, 

that  being  in  accordance  with  their  charter  and  the 

general  luws  on  the  subject. 

Idem,  401 

6.  Sii,  also,  of  a  condition  as  to  the  care  and  keep- 
ing of  the  tomb  of  the  testatrix. 

Idem,  401 

7.  A  devise  to  an  Incorporated  society  for  the  re- 
lief of  poor  widows  and  orphans,  on  condition  that 
the  property  shall  not  be  sold  or  held  liable  for  debts 
of  the  society,  is  a  valid  charitable  gift 

Idem,  401 

8.  Tl)e  rule  against  perpetuities  does  not  apply  to 
charities,  and  a  gift  may  be  to  one  with  a  contingent 
limitation  over  to  another. 

Hem,  401 

9.  A  de\'l8eand  bequest  "to  keep  and  preserve  as 
a  public  edifice,"  a  house  containing  a  library  and 
an  academy  or  museum  of  works  of  art  and  science 
"to  b«  open  for  the  use  of  the  public"  on  such 
terms  and  under  such  reasonable  regulations  as  the 
truBte«8  may  from  time  to  time  prescribe,  la  a  valid 

'  charity.  Directions  tending  to  perpetuate  the  mem- 
ory of  the  founder,  do  not  Impair  its  public  charac- 
ter or  its  legal  validity. 

Idem,  401 

10.  A  de\ise  and  bequest  to  establish  a  hospital 
for  sick  and  indigent  females  in  the  City  of  Savan- 
nah is  BufflcienUy  definite,  and  its  validity  is  not 
lm(^>alred  by  a  provision  of  the  will  requiring  an  Act 
of  mcorporation  to  be  obtained. 

Idem,  401 

11.  A  bequest  "to  the  first  Christian  church  erected 
or  to  be  erected  in  the  village  of  T.,  in  B.  county,  or 
to  such  persons  as  may  become  trustees  of  the 
same,"  Is  valid. 

Idem,  401 

CIVIL  RIGHTS. 

Sbk  CoNsnTcnoNAi.  Law,  4, 9-12, 48, 51, 68. 

COLLISION. 

See  AnmRALTT,  9. 

APPEAI.  AND  EBKOR,  IS. 

Ships  and  Shippino,  paenm, 

1.  Where  both  vessels  are  In  fault  In  a  collision, 
each  is  liable  for  one  half  the  damage  to  both,  and 
the  one  that  suffered  least  may  be  decreed  to  pay  one 
half  the  difference  between  their  respective  losses. 

The  North  Star,  91 

2.  As  between  two  vessels  both  of  which  ore  In 
fault  in  a  collision,  the  statute  as  to  limited  liability 
of  owners  applies  only  to  the  claim  for  one  half  the 
dlffei-ence  between  their  respective  losses. 

Idem.  91 

8.  It  seems  that  where  both  colliding  vessels  are  in 

fault,acrae8  libel  is  not  necessary  in  order  to  give  the 

libeled  vessel  the  right  to  offset  damages  against  the 

other,  if  they  are  set  up  In  the  answer. 

Idem,  01 

>     4.  Query:  whether  the  benefit  of  the  statute  as 

to  the  limited  liabilitrof  ship  owners  can  be  allowed 

in  the  absence  of  a  cUUm  therefor  In  the  pleadings? 

Idem,  91 

1104 


6.  United  States  courts  have  full  authority  to 
combine  suits  arising  out  of  a  collision,  and  where 
both  vessels  were  hi  fault  to  make  a  single  decree  In 
accordance  with  their  tights  and  obligations. 

Idem,  91 

6.  A  decree  against  two  offending  vessels,  should 
be.  not  <n  soUdo  for  the  whole  amount  of  the  loss, 
but  asahist  each  for  one  half,  with  the  rlTiit  r»- 
served  to  the  libelant  to  collect  from  either  the  en- 
tire amount  to  the  extent  of  her  stipulated  \'alue4n 
case  of  the  inability  of  the  other  to  respond  for  bar 
portion. 

The  Sterling  v.  Petenen,  M 

7.  When  a  steamer  is  nearing  another  veaseL  and 
there  Is  danger  of  collision  from  continuing  the 
rate  of  speed  at  which  she  is  going,  it  ta  the  duty  of 
her  captain  to  slacken  her  speed,  and  if  neceesarr, 
to  reverse  her  engines  and  move  her  backwards. 

llarthaO  v.  The  Adriatte,  497 

8.  A  sailing  vessel  meeting  a  steamer  should  keep 
her  course,  while  the  steamer  takes  proper  measures 
to  avoid  collision.  It  must  be  a  strong  case  that 
wlU  put  the  Balling  vessel  in  the  wrongf or  obeying 
this  rule. 

Idem,  497 

COMPROMISE. 

See  Accobd  asv  SAxisrAonoN,  1. 

Appeal  and  Ebbob,  Pkacticb  oh,  10. 
Bankbuptct,  1. 
cobpobatioks,  18. 

1.  Continuing  litigation  In  this  court  after  a  com- 
promise Is  effected,  although  Improper,  does  not  ab- 

I  rogate  or  nullify  the  agreement  itself  unless  the 
I  parties  voluntarily  waive  or  abandon  it. 

MOis  Co.  V.  H.  R.  Cat.,  678 

2.  It  Is  within  the  just  scope  of  leglslativB  power 
to  require  bondholders.  Interested  In  common  with 
others  in  a  trust  security,  to  sinilfy  ibelr  assent  to 
or  dissent  from  a  plan  proposed  by  proper  persons 
for  the  compromise  and  adjustment  of  matters  of 
difference  affecting  their  common  interests. 

(iUfiltan  V.  Union  Can.  Co.,  977 

8.  The  Canada  Southern  Arrangement  Act.  1818, 
which  authorized  and  approved  "a  scheme  of  ar- 
rangement of  the  affairs'' of  an  embanaaeod  rail- 
road  corporation,  and  a  compromise  and  settlement 
of  the  same,  is  valid  in  Canaot,  and  bad  the  effect  of 
binding  non-assenting  bondholders  within  tbe  Do- 
minion by  the  terms  of  the  scheme.  The  C.  8.  Courla 
I  should  give  it  tbe  some  effect  as  it  has  in  Qutada  m 
against  cltlzeng  of  the  United  States. 

Canada  Southern  B.  Co.  «.  Oebhard,         lOSO 

CONDITIONS. 

See  Bonds,  82. 
Chabities,  4-<l. 
COBPORATlons,  2L 
BQDITTj  14. 
GirtB,  6. 
Lands,  2. 

Where  a  contract  with  the  United  States,  re- 
quires a  certificate  by  an  o£9cer  or  agent  of  theOor- 
enmieut  that  the  work  Is  In  all  respects  ag  oon- 
traoted  for,  such  certificate  is  a  condition  preoedeot 
to  a  recovery,  unless  it  Is  shown  to  have  been  re- 
fused through  fraud,  such  gross  mistake  as  would 
imply  bad  faith,  or  failure  to  exercise  an  boneat 
judgment. 

Sxaeeny  c.  CT.  S.,  IttSS 

CONFEDERATE  STATES. 

See  Cohtbacis,  8. 

JORIBDICnOH,  21, 22. 

1.  An  order,  excepting  a  person  from  tbe  prorl*- 
ions  of  the  Non-Interoourse  Aet,f  or  tbe  deUvery  and 
sale  to  tbe  United  States  of  products  of  tbe  tnnr- 
rectlonary  States,  which  be  claims  to  own  and 
which  he  has  arrangements  with  parties  for,  doai 
not  give  him  authority  to  trade  nor  to  make  fntore 
purchases. 

Walker  v.  U.  S.,  »«7 

CONFISCATION. 

1.  The  purchaser  of  property,  condemned  under 
the  Act  of  Aug.  6, 1881  as  naTing  been  used  for  In- 
surrectionary purposes  witb  the  owner's  ooasent. 
takes  the  fee. 

Kirh  V.  Lynd,  IM 

2.  Tbe  estate  acquired  by  a  purchaser  of  real  pm^ 
erty  condemned  and  sold  luder  tbe  OonllMiatiea 
Act  of  July  17, 18BS,  terminates  with  tbe  Ufeof  lfa» 
person  for  whose  act  it  was  seized. 

Waptef  V.  Haye,  «3t 

108, 1C17, 108, 10»  r.  8. 
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8.  It  makes  no  difference  that  the  proceeds  of  the 
sale  were  applied  to  the  extinguishment  of  a  mort- 
gage, BO  that  he  got  an  unincumbered  right  to  the 
use  and  enjoyment  of  the  proi^erty  during  life. 

Idem.  032 

COirSTITUTIOirAL  I.AW. 

Sbb  Corporations,  8, 9, 11, 23. 
Indians,  4. 
intbbsst,  4. 

JURISDIOnON,  S3,  M. 
liEOISLATIVZ  POWBB,  1. 
LumAIIONS,  3. 
NAVIOABLE  WATKB8,  1. 

Maxims,  2. 

Rbm  OYAi.  or  Causks,  22. 
•  Taxes  and  Tax  Sauk,  8. 

1.  If  a  State  has  made  a  contract  to  erect  a  capitol 
and  other  buildings  at  a  certain  place  and,  by 
the  adoption  of  a  certain  Constitution,  falls  or  re- 
fuses to  do  so,  it  is  not  the  case  of  laws  impairing 
the  obligation  of  a  contract ;  it  is  merely  a  breach  of 
contract. 

Brown  V.  Colorado,  133 

2.  That  *'No  person  shall  be  deprived  of  life, 
liberty  or  property  without  due  process  of  law,  nor 
shall  prlvBte  property  be  taken  for  public  use  with- 
out Just  compensation,"  are  prorlsions  of  the  Con- 
stitution which  It  is  Intended  the  courts  shall  en- 
force, even  against  persons  assuming  to  act  under 
the  authority  of  the  Government. 

U.  S.V.Lee,  171 

3.  Qucere :  whether  a  State  subsequently  formed 
out  of  a  Territory  can  put  any  Impediment  upon 
the  enjoyment  of  the  right  granted  by  Congress  to 
build  a  railroad  therein. 

Van  Wyck  v.  Knevaii,  801 

4.  A  state  statute  imposing  a  greater  punishment 
for  adultery  or  fornication  by  a  white  and  a  colored 

Serson  than  if  they  were  of  &e  same  race  or  color, 
oes  not  deny  to  colored  persons  equal  protection  of 
the  laws,  because  it  gives  the  white  offender  the 
same  punishment  as  the  colored  one. 

Pace  V.  Alabama,  807 

6.  Section  B  of  the  Act  of  Aug.  IS,  1876,  ch.  287,  pro- 
hibiting executive  ofllcers  of  the  United  States  from 
requesting,  giving  to,  or  receiving  from  other  offi- 
cers or  emiAoufs  of  the.  Government  any  money, 
property  or  thing  of  value,  for  political  purposes,  Is 
not  unconstitutional. 

Ex  Paite  Curtis,  838 

6.  Where  a  railroad  company  has  performed  all 
the  conditions  upon  which  a  town  has  agreed  to  is- 
sue bonds  tu  it,  a  repeal  of  the  statute  authorizing 
their  laaue  is  void. 

lied  Back  v.  Henry,  851 

7.  Congress  has  no  constitutional  power  to  make 
it  a  penal  offense  for  private  i>er8ons  in  a  State  to 
conspire  to  deprive  anyone  of  the  equal  protection 
of  laws  made  by  the  State. 

U.  S.  V.  Harris,  290 

8.  Those  provisions  of  law  which  are  broader  than 
Is  warranted  by  the  article  of  the  Constitution,  by 
wliich  they  ore  supposed  to  be  authorized,  cannot  be 
sustained. 

Idem,  890 

9.  The  presumption  that  Kentucky  recognized  the 
authorltj'  of  the  14th  Amendment,  from  the  date 
of  its  aiioption,  is  overthrown  by  the  fact  that  twice 
thereafter  that  State  enacted  laws  excluding  citi- 
zens of  African  descent,  tiecauseof  their  race,  from 
service  on  grand  and  petit  Juries. 

BhkA  v.  Kentucky,  364 

10.  An  indictment  must  be  set  aside  by  the  court 
of  original  Jurisdiction,  where  citizens  of  African 
descent  have  been  wrongfully  excluded  from  the 
errand  Jury. 

idem,  354 

11.  It  was  not  error  for  the  state  court  to  overrule 
a  motion  to  set  aside  a  ponel  of  petit  Jurors,  made  on 
the  ground  that  only  white  cltlzena  were  selected 
and  summoned,  where  it  Is  not  distinctly  shown  that 
the  (ilHcere  who  selected  the  petit  Jurors  excluded 
from  the  panel  qualified  citizens  of  African  descent 
becaus<;  of  their  race  or  color. 

hlem,  354 

12.  A  grand  Jiu:y  selected  and  formed  upon  the 
basis  of  excluding  therefrom,  because  of  their  color, 
ail  citizens  of  the  African  race,  is  prohibited  by  the 
14th  Amendment,  and  the  laws  pas80<i  by  Congress 
for  the  enforcement  of  its  provisions. 

Idem,  354 

18.  Any  law  passed  after  the  oonunteslon  of  on  of- 
fense, which  in  relation  to  that  offense  or  Its  conse- 


quences alters  the  situation  of  a  party  to  his  disad- 
vantage, is  on  ei  post  facto  law. 

Krtng  v.  iffcaour-i,  606 

14.  Where,  at  the  time  the  offense  was  committed, 
the  Constitution  of  the  State  made  a  conviction  for 
murder  In  the  second  degree  on  a  plea  of  guilty,  al- 
though afterwards  set  aside,  a  bar  to  a  jprosecutiou 
for  murder  in  the  first  degree,  a  new  Constitution 
which  changes  the  rule  is,  as  to  that  offense,  an  ex 
post  facto  law,  although  regularly  in  force  when  the 
plea  is  entered. 

Idem,  60S 

15.  Inspection  laws,  under  clause  2,  sec.  10,  art.  1, 
Const,  u.  8.,  have  for  their  object  to  Improve  for- 
eign trade,  and  raise  the  character  and  reputation 
of  the  articles  in  a  f  orelm  market. 

Turner  V.  Jlfan/tana,  370 

16.  Regulations  as  to  form  and  size  of  packages, 
under  inspection  laws,  are  as  valid  as  those  as  to 
quality. 

Idem,  870 

17.  It  is  no  objection  to  the  validity  of  an  inspec- 
tion law  that  it  requires  articles  to  be  brought  to  a 
state  warehouse  Instead  of  sending  nn  officer  to 
them. 

7dem,  370 

18.  The  provisions  of  the  Maryland  Statute  that  it 
shall  not  be  hiwful  to  carry  out  of  the  State,  In  hogs- 
heads, any  tobacco  raised  in  the  State,  except  In 
hogsheads  which  shall  have  been  inspected,  passed 
and  marked  agreeahlv  to  the  provisions  of  the  Act, 
are  valid  as  an  inspection  law. 

Idem,  S70 

19.  The  charge  for  outage  Is  valid  as  an  inspection 
duty. 

Idem,  370 

20.  Qiicere :  whether  It  Is  not  exclusively  the  prov- 
ince of  Congress  to  decide  whether  a  charge  or  duty 
under  an  Inspection  law  is  excessive. 

Idem,  370 

21.  In  section  9,  article  1  of  the  Constitution,  "mi- 
gration" refers  to  free  persons  of  the  African  race ; 
"importation  "  to  slaves. 

People  V.  Comp.  Oen.  Transailanttque,         383 

22.  Free  human  beings  are  not  imports  or  ex- 
ports, within  the  meaning  of  the  Constitution  of 
the  United  States.  Those  words  refer  only  to  prop- 
erty. 

rdem,  383 

28.  Inspection  is  something  which  can  be  accom- 
plished by  looking  at,  weighing  or  measuring  the 
thing  to  be  lns)>ected,  or  applying  t<^  it  atoncesome 
crucial  test.  It  does  not  include  taking  and  exam- 
ining testimony  or  evidence. 

Idem,  383 

24.  A  state  statute  laying  a  tax  on  each  nlJen  pas- 
senger entering  by  vessel  from  a  foreign  port,  is  a 
regulation  of  commerce  and  void.  It  cannot  be 
valid  as  an  inspection  law,  although  it  pi'ovldes  for 
ascertaining  the  character  and  condition  of  alien 
emigrants,  and  for  the  custody,  support,  etc.,  of  the 
helpless,  and  the  re-transportation  of  criminals. 

litem,  383 

25.  An  Inspection  law  under  the  Constitution  can 
have  reference  only  to  property,  not  to  people  en- 
tering a  State  by  vessel  from  a  foreign  port. 

Idem,  383 

28.  The  power  of  Congress  to  require  vessels  to  be 
enrolle<l  and  licensed  is  derived  from  the  constitu- 
tional authority  to  regulate  commerce,  and  does 
not  Interfere  with  the  police  powers  of  a  State  in 
granting  ferry  licenses. 

Wlgnlns  Ferry  Co.  r.  East  St.  Lonts,  419 

27.  Under  the  Constitution  of  New  Jersey  which 
provides  that  "  Every  law  shall  embrace  nut  one 
subject  and  that  shall  be  expressed  in  the  title,"  the 
title  of  an  Act  need  not  set  forth  a  detailed  state- 
ment or  an  index,  or  an  abstract  of  Its  contents;  the 
powers  which  atownshlp  may  exercise  however  va- 
ried, constitute  but  one-subject  which  is  fairly  ex- 
pressed in  the  title  as  "An  Act  to  Set  Off,  etc.,  a 
New  Township,  etc." 

Montclair  v.  BamsdeH,  431 

28.  The  objections  should  be  grave  and  the  con- 
flict between  the  statute  and  the  Constitution  pal- 

£able,  Ijef  ore  the  Judiciary  should  disregnrd  a  legls- 
itive  enactment,  upon  the  sole  groimd  that  it  em- 
braced more  than  one  object,  or  if  but  one  object, 
that  it  was  not  sufficiently  expressed  by  the  title. 
Idem,  431 

29.  The  power  of  a  State,  over  bridges  acr^-ss  the 
navigable  streams.  Is  plenary  until  Congress  acts  on 
the  subject. 

Escajiaba  Co.  v,  Chicago,  443 

30.  Courts  have  no  authority  when  a  State  cannot 
be  sued,  to  set  up  Jurisdiction  over  officers  in  charge 
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of  the  public  moneys  eo  as  to  control  them,  as 
against  the  political  power  in  the  administration  of 
the  finances  of  the  Sutte. 

EUlott  V.  Jumel,  448 

31.  A  court  cannot  assume  the  executive  author- 
ity of  a  State,  so  far  as  it  relates  to  the  enforcement 
of  a  law,  and  supervise  the  conduct  of  persons 
charged  with  offlcla]  duty  In  respect  to  the  levy,  col- 
lection and  disbunement  of  a  tax  to  pay  state  bonds, 
in  a  proceedini;:  In  which  the  State,  as  a  State  Is  not 
and  cannot  be  made  a  party. 

Idem,  448 

82.  The  question  whether  a  change  in  the  remedy 
impairs  a  substantial  right  Is  one  of  reasonableness, 
and  of  that  the  I/egislature  Is  primarily  the  Judge, 
and  Its  decision  should  be  overruled  only  in  case  of 
palpable  error. 

.^nCont  t'.  Oreenhow,  468 

88.  Where  a  State  has  Issued  bonds  with  coupons 
receivable  ''at  and  after  maturity  foraU taxes  etc., 
due  the  State,"  any  subsequent  Act  of  the  State 
which  forbids  the  receipt  of  the  coupons  for  the  tax 
violates  the  contract  and  is  void. 

Idem,  468 

84.  Where  a  right  to  pay  taxes  with  coupons  ex- 
ists, but  suit  is  necessary  to  compel  their  receipt  if 
refused,  and  collection  of  the  tax  is  not  stayed  in 
the  meantime,  an  Act  requiring  payment  of  the  tax 
In  advance  of  the  suit  and  changing  the  place  and. 
In  minor  particuhuv  the  mode  of  the  trial,  without 
changing  the  Issues,  does  not  impair  the  obligation 
of  the  contract. 

Iiiem,  468 

85.  Due  process  of  law  does  not  require  a  plenary 
suit  and  trial  by  Jury  In  all  cases  whore  properQr 
or  personal  rights  are  involved :  it  Is  In  all  oases  that 
kind  of  procedure  which  Is  suitable  and  proper  to 
the  nature  of  the  case  and  sanctioned  by  the  estab- 
lished customs  und  usages  of  the  courts. 

Ex  Parte  TToK,  652 

88.  A  summary  proceeding  to  disbar  an  attorney 
In  cases  within  the  Jurisdiction  of  the  court.  Is  due 
process  of  law. 

Idem,  658 

87.  Whether  wharfage  Is  reasonable  must  be  de- 
termined in  the  absence  of  paramount  legislation 
of  CongresB,  by  the  local  or  state  law. 

TranthoriMion  Co.  v.  Parkenburg,  884 

88.  Wharfage  exacted  by  a  city  ordinance,  from 
all  vessels  anchoring  at  or  in  front  of  a  waarf 
belonging  to  the  city  forthepurpose  of  discharging 
or  receiving  freight  Is  not  illegal  as  a  duty  of  ton- 
nage, although  graduated  by  the  size  of  the  vcsseL 

Idem,  684 

30.  Whether  a  charge  exacted  by  an  ordinance  is 
wharfage  or  tonnage  must  be  determined  by  the 
terms  of  the  ordinance*  Itself,  and  Is  a  question  of 
fact  and  law ;  of  fact,  as  to  whether  it  Is  for  the  use 
of  a  wharf  or  for  entering  the  port ;  of  law.  as  to 
whether  according  as  the  fact  Is  known  to  exist  It  Is 
wharfage  or  a  duty  of  tonnage.  The  intent  Is  Imma- 
terial. 

Idem,  684 

40.  Owners  of  the  bonds  and  coupons  of  a  State 
who  are  precluded  from  prosecuting  suits  thereon  In 
their  own  names,  cannot  sue  In  the  name  of  their 
respective  States,  after  getting  the  consent  of  the 
State;  a  State  cannot  allow  the  use  of  Its  name  in  such 
a  suit  for  the  benefit  of  one  of  Its  citizens. 

jy.  H.  V.  Louisiana,  656 

41.  A  State  Is  not  an  independent  Nation,  clothed 
with  the  right  and  faculty  of  making  an  Imperative 
demand  upon  another  independent  State  for  the 
payment  of  debts  which  it  owes  to  citizens  of  the 
former." 

Mem,  656 

42.  One  State  cannot  create  a  controversy  with  an- 
other State,  within  the  meaning  of  that  term  as  used 
in  the  Judicial  clauses  of  the  Constitution,  by  assum- 
ing the  prosecution  of  debts  owing  by  the  other 
State  to  its  citizens. 

Idem,  666 

43.  A  statute  which  repeals  usury  laws  and  de- 
stroys defenses  to  existing  contracts,  on  the  ground 
of  usury,  does  not  deprive  parties  of  vested  rights 
nor  impair  the  obligation  oi  contracts. 

Ewett  V.  Daws,  689 

44.  The  Immunity  from  suit  belonging  to  a  State, 
which  Is  protected  by  the  Constitution,  is  a  personal 
privilege  which  It  may  waive  at  pleasure.  Its  ap- 
pearance in  a  court  of  the  United  States  Is  a  volun- 
tary submission  to  Its  Jurisdiction. 

Clarlt  V.  Barnard,  780 

45.  Where  foreign  corporations  are  forbidden  by 
statute  from  taking  mortgages  within  the  State, 
withdrawing  the  Inhibition  does  not  Impair  the  ob- 
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ligation  of  the  contract  as  to  an  existing  mortgage, 

even  as  to  one  ha  ving  a  subsequent  lien  on  tbeuuid. 

Grom  V.  U.  S.  Mdiio.  Co.,  W 

46.  A  constitution  and  statute  of  a  State  which 
provides  that  tacit  mortgages  shall  cease  to  have  ef- 
fect against  third  persons,  unless  recorded  within  > 
stated  reasonable  time  does  not  impair  the  obliga- 
tion of  the  contract  in  such  cases,  even  as  to  minors ; 
It  Is  in  its  nature  a  Statute  of  Limitations. 

Vance  v.  Vance,  808 

47.  Grants  of  immunity  from  legitimate  govern- 
mental control  are  never  to  be  presumed ;  on  the 
contrary,  the  presumptions  are  all  the  other  way. 

RiiOOlw  V.  TUinoiD,  81 S 

48.  The  Ist  and  2d  sections  of  the  avU  Rights  Act 
passed  Mareh  1,  1875,  are  unconstitutional  enact- 
ments as  applied  to  the  several  States,  nut  being  au- 
thorized either  by  the  ISth  or  Uth  Amendments  of  - 
the  Constitution. 

ClvU  RiffhU  Cases,  8SS 

49.  The  14tb  Amendment  Is  prohibitory  upon  the 
States  only,  and  the  legislation  authorised  to  he 
adopted  by  Congress  for  enforeing  it  is  not  direct 
legislation  on  the  matters  respMtlng  which  the 
States  are  prohibited  from  making  or  enf orciiig  oer- 
teln  laws  or  doing  certain  acts :  but  Is  corrective  leg- 
islation, such  as  may  be  necessary  or  proper  for 
counteracting  and  reuressing  theraect  of  snchlaws 
or  acts. 

Idem,  836 

80.  The  18th  Amendment  relates  only  to  slavery 
and  involuntary  servitudo.  and  legisuitiTe  power 
under  It  extends  only  to  the  subject  of  slavery  and 
its  incidents ;  and  the  denial  of  equal  accommoda- 
tions in  inns,  public  conveyances  and  places  of  pub- 
lic amusement,  imposes  no  badge  of  slavery  or  in- 
voluntary servitude  upon  the  party,  but  at  most  In- 
fringes rights  which  are  protected  from  state  ag- 
gression by  the  Uth  Amendment. 

Idem,  886 

51.  Whether  the  accommodations  and  privileges 
sought  to  be  protected  by  the  1st  and  Sd  sections 
of  the  Civil  Act,  are,  or  are  not,  rights oonstitutfcuK 
ally  domandable  and  if  they  are,  in  what  form  they 
are  to  be  protected,  is  not  ueclded. 

idem,  836 

62.  Nor  Is  It  decided  whether  the  law  as  it  stands 
Is  operative  hi  the  Territories  and  District  of  Colom- 
bia;  the  decision  only  relates  to  its  invalidity  saap- 
plied  to  the  States. 

litem,  836 

63.  Mor  Is  It  decided  whether  Congress,  under  the 
commercial  power,  may  or  may  not  pase  a  law  ae- 
euring  to  all  persons  equal  accommodations  on  lines 
of  public  conveyance  between  two  or  more  States. 

I.fem,  838 

64.  Sections  5S12  and  S516  of  the  Revised  Statutes 
of  the  L'nlted  States  axo  not  repugnant  to  nor  la 
violation  of  the  Constitution  of  the  United  States. 

£7.  S.  V.  Oale,  857 

55.  Under  a  State  Constitution  forbidding  the  ex- 
emption of  corporations  from  taxation,  tbc  Leg- 
islature cannot  create  a  corporation  capable  of  ao- 
qulring  and  holding  property  free  from  Uabiltty  to 
taxation. 

LoubvUle  <t  NashvOU  B.R.CO.V.  Polmea.  »•» 

66.  In  considering  whether  the  Judgment  of  a 
state  court  gave  effect  to  a  law  of  the  State  which.  In 
violation  of  the  Constitution  of  the  United  States, 
impairs  the  obligation  of  a  contract,  this  oourt  de- 
cides for  Itself  Independently  of  the  decision  of  the 
steto  court,  whether  there  Is  a  contract  and  wiietlier 

,  Its  obligation  Is  impaired. 

Idem,  ••« 

67.  A  Judgment  for  damages  for  a  tort  is  not  a 
contract  within  the  meaning  of  the  Federal  Ooostl- 
tution. 

Louisiana  v.  Mayor  of  N.  O.,  M6 

68.  A  stete  law  limiting  the  power  of  taxatloa  at 
adtyis  not  unconstitutional  because  it  prevmt* 
the  collection  of  a  Judgment  for  damages  caused  by 
a  mob.  It  does  not  violate  the  Uth  Ameodmeat  be- 
cause the  owner  Is  not  deprived  of  his  property  In  the 
Judgment  and  because  the  Judgment  knot  (oooded 
on  contract. 

Idem,  9St 

69.  The  Constitution  of  the  United  States  does  oo* 
profess  In  all  cases  to  protect  property  from  onloM 
or  oppressive,  taxation  by  the  States.   TTiat  Is  left 

I  to  the  state  constitutions  and  state  laws. 

Memphis  Oat  Co.  t.ShObyCtK,  919 

I  eo.  A  statute  authorizing  an  agieement  Imtaoi 
I  a  company  and  Its  oredttois  for  funding'  Its  Mbtt, 
'  providing  for  notice  to  the  bondboldoa  to  appear 
and  express  in  writing  their  assents  or  dfasents,  and 
■  for  the  preservation  of  the  rights  of  tboae  illiwsnt- 

loe,  107. 108, 109  r.  & 
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ins, which  made  the  failure  of  a  bondholder  to  sig- 
nify his  refusal  within  the  speolfled  time  equivalent 
to  an  express  assent  In  wrltingr,  does  not  impair  the 
obligation  of  his  bond.  _  _  _ 

Ollflnan  V.  Union  OancUCo.,  977 

61.  The  power  to  talce  private  property  for  public 
uses,  belongs  to  every  independent  government.  It 
is  an  Incident  of  sovereignty,  and  requires  no  oon- 
stitntional  recognition.  _  __  _ 

P.  S.  V.  Jones,  1016 

62.  The  provision  found  In  the  Sth  Amendment  to 
the  U.  8.  Constitution  and  In  the  Constitutions  of 
the  several  States,  for  Just  compensation  for  the 
property  taken,  is  merely  a  limitation  upon  the  use 
■of  the  power. 

Hem,  1018 

A3.  The  right  of  eminent  domain  of  the  General 
Oovemment  cannot  be  transferred  to  a  State,  but 
proceedings  to  ascertain  the  compensation  for  pri- 
vate property  talcen,  niay  be  prosecuted  as  the  leg- 
islative power  may  designate,  t>y  a  tribunal  created 
directly  by  an  Act  of  Congress,  or  one  already  es- 
tablished by  the  State.  Designation  by  Congress  of 
a  state  tribunal  is  a  consent  to  proceedings  under 
the  state  law. 

Idem,  lOlB 

ti.  The  Act  of  Congress  declaring  the  effect  to  be 
given  in  any  court  within  the  United  States  to  the 
Tecords  and  Judicial  proceedings  of  the  several 
States,  does  not  require  that  they  shall  have  any 
greater  force  and  eiBcacy  in  other  courts  than  in 
oourts  of  the  States  from  wliich  they  are  taken,  but 
only  such  faith  and  credit  as  by  law  or  usage  they 
liave  there. 

Robertson  v.  PiOtrOL,  10*0 

66.  An  Act  authorizing  a  county  to  Issue  bonds  for 

its  indebtedness  does  not  violate  a  constitutional 

provtsionithat  the  Legislature  shall  pass  no  special 

Act  conferring  corporate  powers. 

Sherman  Co.  tj.  Sfanons,  1093 

6S.  SuchanAct  Isnotrepugnanttoaoonstitution- 

al  provision  that  the  Legislature  shall  not  pass  any 

local  or  special  laws  granting  to  any  corporation 

any  exclusive  privilege,  iivmunity  or  franolilse. 

Idem.  10»8 

CONTRACTS. 

Sn  CARBnSBS,  1-4. 
COMPBOXISE,  1. 
CONDinOIlS,  1. 
COK8TIT0TIONAI.  LAW,  1,  4S,  tf,  M. 

Cobpobahons,  17, 18. 
Btidenci,  i,  7, 18, 84. 
IHSITBANCB,  FtBS,  1,  2. 
JCBIBDICnON,  80. 

Liens.  1,2. 

Spioino  Pbbvobmahob,  pooim. 

Statotb  or  Fbacds,  pawlm. 

1.  The  United  States  can,  without  the  authority 
of  any  statute,  make  a  valla  contract,  and  when  the 
form  of  the  contract  is  prescribed  by  Statute,  a  de- 
parture therefrom  will  not  make  it  invalid ;  the  con- 
tract will  be  good  at  common  law. 

Jaamp  v.  U.  S.,  86 

2.  In  every  forum  a  contract  is  governed  by  the 
law  with  a  view  to  which  it  was  made. 

Prttchaxd  v.  Norton.  1 04 

8.  Where  a  contract  is  valid  by  the  law  of  one 

5 lace,  and  Invalid  by  ttiat  of  another.  In  case  of 
oubt  as  to  which  was  contemplated  as  the  place  of 
fulfillment,  the  presumption  Is  in  favor  of  the  place 
where  it  is  valid. 

Idem,  104 

4.  Under  a  contract  for  supplying  labor  and  mate- 
rials and  maldng  a  chattel,  whether  the  title  passes 
or  not  before  completion  and  delivery  depends  on 
the  intent  of  the  parties. 

dorkson  v.  Stevens,  130 

5.  Where  a  vessel  is  being  buUt,  f  oraoceptance  by 
the  United  States  upon  final  examination  and  cer- 
tificate that  it  conforms  exactly  with  the  require- 
ments of  the  contract,  the  title,  until  such  examina- 
tion and  certificate,  remains  in  the  builder. 

Idem,  180 

6.  In  suits  upon  unilateral  contracts.  It  is  only 
where  the  defendant  has  had  the  benefit  of  the  con- 
sideration for  which  he  bargained  that  he  can  be 
held  bound. 

Richard*an  v.  Hardwtck,  145 

7.  Whei-e  one  has  by  contract  the  privilege  or  op- 
tion of  buying  an  interest  In  lands,  by  paying  a  cer- 
tain sum  within  a  limited  time,  his  default  destroys 


his  right. 
I< 


fdem. 
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8.  Where  a  resident  of  Memphis  on  April  8,  1865, 
purchased  at  Mobile,  of  a  resident  there  (both  places 
being  then  In  control  of  the  Union  forces)  cotton 
which  was  within  the  Confederate  lines,  the  pur- 
chase was  Illegal  and  gave  no  rights  to  the  cotton 
which  could  be  enforced  against  the  United  States. 

WaScerv.V.S.,  166 

9.  Where  property  is  transferred  under  a  contract 
which  is  merely  malum  prohibitum  (<.  e.,  for  munic- 
ipal twnds  Issued  ultra  vires),  the  party  receiving  it 
who  is  the  principal  offender  may  be  made  to  re- 
fund it  or  its  value  to  the  other  iHirty,  or  to  his  as- 
signs, but  cannot  lie  charged  with  loss  of  or  dam- 
age to  or  depreciation  of  the  property. 

Farfeersbun;  v.  Brovm,  838 

10.  Where  a  man  having  a  legal  wife  deceives  an- 
other woman  by  a  void  marriage  and  has  children 
by  her,  the  facts  furnish  a  good  consideration  for 
the  assignment  to  her  of  a  mortgage  security. 

Gat/  V.  Parpart,  866 

11.  Where  a  county  lias  received  title  to  land  for 
a  lawful  purpose  on  an  agreement  made  in  excess 
of  Its  authority,  to  pay  at  a  specified  time,  the 
grantor,  on  default  of  payment,  is  entitled  to  a  de- 
cree for  reconveyance,  unless  payment  of  the 
amount  due  shall  be  made  within  a  reasonable  time. 

Chapman  v.  Co.  of  Douglam,  378 

12.  Where  a  lawful  contract  for  a  lawful  purpose 
is  made  with  a  county  which  agrees  to  pay  in  a 
manner  not  authorized  by  statute  the  other  party 
may  elect  either  to  wait  a  reasonable  time  for  the 
county  to  fulfill  in  the  statutory  mode,  before  the 
Statute  of  Limitations  will  begin  to  run,  or  to  bring 
action  at  once  to  rescind  for  f  aUure  of  consideration. 

Idem,  378 

13.  A  contract  with  the  United  States  to  supply 
"600,000  pounds  more  or  lees  of  oats,  or  such  other 
quantity  more  or  less,  as  may  be  required  from 
time  to  time  for  the  wants,  etc..  In  such  quantities 
and  at  such  times  as  the  receiving  officer  may  re- 
quire," made  with  knowledge  of  a  similar  existing 
contract  with  another  person,  cannot  be  construed 
to  bind  the  United  States  to  receive  more  than 
600,000  pounds,  except  at  Its  option. 

lierriam  v.  V.  8.,  631 

14.  In  the  construction  of  contracts,  courts  may 
look  not  on^  to  the  language  employeid,  but  to  the 
subject-matter  and  the  surrounding  circumstances, 
and  may  avail  themselves  of  the  same  light  which 
the  parties  possessed  when  the  contract  was  made. 

Idem,  631 

15.  Where  a  vessel,  before  commencing  a  voyage. 
Is  so  Injured  by  fire  that  the  cost  of  her  repairs 
would  exceed  her  value  when  repaired,  and  she  is 
rendered  unseaworthy  and  Incapable  of  earning 
freight,  a  contract  of  affreightment  by  her  to  a  for- 
eign port,  evidenced  by  a  bu)  of  lading,  containing 
the  usual  exceptions  and  providing  for  the  pay- 
ment of  the  freight  on  the  delivery  of  the  cargo  of 
cotton  at  that  port,  is  thereby  dissolved,  so  that  the 
shipper  is  not  liable  for  any  part  of  the  freight, 
nor  tor  any  of  the  expenses  paid  by  the  vessel  for 
compressing  and  stowing  the  cotton. 

£ai«  V.  AOantle  Mut.  Ins.  Co.,  747 

16.  An  agreement  among  several  insurance  com- 
panies, to  employ  counsel  and  unite  in  defending 
certain  actions,  and  contribute  to  pay  the  expenses 
pro  rata,  does  not  lmi>ort  a  Joint  promise  of  com- 
pensation from  the  companies  to  the  counsel  em- 
ployed or  make  them  Jointly  liable  to  him  for  his 
chu-ges  for  defending  such  actions. 

Adriatic  Fire  Ins.  Co.  v.  Treadicett,  754 

IT.  An  agreement  in  writing,  between  "  W.,  su- 
perintendent of  the  Keets  Mining  Company,  parties 
of  the  first  part,  and  P.,  par^  of  the  second  part," 
by  which  "  the  said  parties  of  the  first  part "  agree 
to  deU ver  to  P.'s  millore  from  the  Keets  inine(owned 
by  the  company)  to  be  crushed  and  milled  by  P.,  and 
signed  by  ''  W.,  Snpt.  Keets  Mhiing  Co."  and  by  P., 
is  the  contract  of  tne  company. 

Post  t>.  Pearson,  774 

18.  A  party  cannot  rescind  a  written  contract,  in 
equity,  on  account  of  a  mutual  mistake  In  its  lan- 
guage, when  the  other  party  offered  to  correct  It  as 
soon  as  be  had  notice  of  the  mistake. 

Lover  V.  Dennett,  867 

19.  A  contract  by  owners  of  steam-tugs  to  pump 
out  a  sunken  ship  for  a  compensation  of  $S0  per 
hour  for  each  boat,  "  to  be  continued  until  the  boats 
were  discharged,"  terminated  when  the  ship  and 
cargo  were  raised,  and  the  tugs  must  be  regarded 
as  having  then  been  discharged. 

Good  Intent  Tow-Boat  Co.  v.  Int.  Co.,         874 

20.  Where  the  language  of  a  contract  is  suscepti- 
ble of  two  meanings,  the  meonlng  of  the  parties 
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may  be  explained  by  the  droumstancee  attending 

the  tiaiuaotlon.  _„„ 

U.  S.  V.  CHbbms,  »»« 

a.  Where,  In  a  contract  to  replace  a  sroTemment 
buUdlnv  destroyed  by  Are,  It  was  agreed  that  the 
toundatioDS  and  brick  walla  uninjured  should  re- 
main, it  was  the  duty  of  the  United  States  to  point 
out  the  work  to  remain,  and  this  was  performed  by 
allowing  it  to  stand,  and  by  not  diieoting  it  to  be 
taken  down.  „„„ 

Idem,  »»« 

es.  Where,  In  consideration  that  a  party  will  keep 
a  stock  yard,  a  B.  U.  company  contracts  to  send  aU 
live  stock  coming  over  its  road  to  his  yard,  except 
such  as  may  be  specially  ordered  otherwise  by  ship- 
pers or  owners,  the  company  is  liable  for  damages 

for  failure  to  send  such  stock  as  agreed.  

Ter.  HauU  i  Indiana  R.  B.  Oo.  v.  SUrtibU.  970 

28.  A  contract  made  by  directors  of  a  R.  K.  Co. 
with  a  Construction  Co.,  in  which  some  of  the  direct- 
ors were  interested,  and  upon  a  substantial  consid- 
eration to  the  other  directors,  is  fraudulent  and 
TOid ;  the  Construction  Co.  can  maintain  no  suit  on 
it,  and  the  tionds  given  in  pursuance  of  it  cannot  be 
enforced  unless  they  are  negotiable  instruments  in 
the  bands  of  innocent  holders  for  value. 

Thomas  v.  BrownmOU,  etc..  B.  B.  Co.,       1018 

St.  Where  a  creditor  receives  orders  for  twenty- 
live  wagons  in  payment  of  his  claims  of  a  oertam 
amount  provided  they  are  delivered  in  good  condl- 
dition,  and  agrees  tliat  if  so  deUvered  they  shall  be 
sold  and  the  surplus  above  his  claim  refunded  to 
the  debtor,  he  should  determine  on  delivery  of  a 
part  of  the  wagons  whether  or  not  to  aocept  them, 
and  if  he  receives  a  part  of  them  he  Is  held  to  accept 
them  as  being  in  good  condition,  and  so  far  in  pay- 
ment of  the  debt.  _  .__. 
Wtneh.  4  Part.  Mfg.  Co.  v.  Funge,  1064 

CORPORATIONS. 

Ski  Banks,  possCm. 
BONDS,  12, 23-30. 
Contracts,  17. 
CoNsnmnoNAi.  Law,  S5. 

ESIOPPEL,,  2. 8. 

BVISKNOK,  1, 11,  20,  22,  24, 3S. 

JODOMKNTB,  4. 

Lboislativb  POWBB,  1. 

Pasties,  3. 

RAiutoADS,  pa»s(m. 

SiATX  Laws  and  Dbcisionb,  7. 

Statdtbs,  ft-9, 11. 15. 

1.  A  suit  by  or  against  a  corporation  In  its  corpo- 
rate name,  is  conclusively  presumed  for  purposes  of 
JurlBdictlon  to  be  a  suit  by  or  against  citizens  of  the 
State  or  country  which  created  the  corporate  body. 

Steamship  Co.  v.  Tugman,  87 

2.  A  creditor  of  a  corporation  organized  under 
the  general  laws  of  Or<»on,  cannot  maintain  an 
action  at  law  against  a  stockholder,  to  recover  out 
of  an  unpaid  balance  of  subscription  to  the  capital 
stock,  tbo  debt  due  to  bim  from  the  corporation. 
The  liability  of  the  stockholder  to  the  creditor  is 
through  the  corporation,  not  direct. 

PaUenoii  v.  Lj/nde,  «65 

3.  To  allow  a  single  stockholder  to  bring  suit  in  a 
Federal  Court  for  failure  of  the  directors  to  bring 
suits  in  local  court*  to  protect  the  corporation,  he 
must  show  a  clear  breach  of  duty  on  their  part,  not 
merely  a  pretense  of  refusal,  made  in  order  to  give 
jurisdiction  to  the  Federal  Court. 

Detroit  V.  Dean,  80O 

4.  Exemptions  from  liability  under  the  Missouri 
Statute,  In  caves  of  stock  held  as  collateral  security, 
applies  to  one  who  received  it  from  the  corporation 
as  well  as  to  one  who  received  it  from  a  third  person. 

Buroesg  v.  SetUfman,  369 

5.  One  who  holds  stock  as  collateral  security  Is  not 
estopped  by  voting  upon  it  from  denying  that  he  is 
a  stockbolder. 

Idem,  389 

6.  It  seems  that  the  holder  of  stock  as  collateral 
security  only.  Is  entitled  to  vote  upon  it  in  a  meet- 
ing of  stockholders. 

Idem,  359 

7.  Restrictions  imposed  by  the  charter  of  a  corjMi- 
ration,  upon  the  amount  of  property  that  it  may 
hold,  cannot  be  taken  advantage  of  collaterally  by 
private  persons ;  but  only  In  a  direct  proceeding  by 
the  State  which  created  It, 

Jone»  V.  Habemham,  401 

8.  A  constitutioniil  provielon  that  the  General 
Assembly  shall  have  no  power  to  grant  corporate 
powers  and  privileges,  with  certain  exceptions, 
does  not  take  away  the  power  to  amend  the  charter 
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of  existing  corporations  by  modif  ylng  or  enlarging- 
their  powers. 

Idem,  40L 

9.  Whatever,  under  its  charter  and  other  genefsl 
laws  reasonably  construed,  may  fairly  be  regarded 
as  incidental  to  the  objects  for  which  a  corporation 
is  created.  Is  not  to  be  taken  as  prohibited. 

B.  B.  Co.  v.  Steamboat  Co.,  4I» 

10.  Where  the  charter  of  a  railroad  corporation 
empowers  the  directors  to  make  such  agreements 
with  any  person  or  corimnitlon  whataoever,"As  th» 
oonstruoaon  of  their  railroad  or  Its  management, 
and  the  convenience  and  interest  of  the  oompuiy 
and  the  conduct  of  Its  affairs  may,  in  their  Judg- 
ment, require,  also  to  build  and  run  steamboats, 
etc,"  a  contract  with  a  steamboat  company  by 
which  the  railroad  corporation  guaranties  a  cer- 
tain amount  of  receipts  from  a  line  of  boats  to  run 
in  connection  with  the  road,  is  not  ultra  vim. 

Idem,  413 

11.  The  city  council  and  not  the  voters  are  tlie 
corporate  authorities  of  a  dty  under  the  nUoois 
Constitution  of  1848. 

Quiney  v.  Cooke.  649 

12.  Municipal  corporations  have  only  such  powers 
of  government  as  are  expressly  granted  them,  or 
such  as  are  necessary  to  carry  into  effect  those  that 
aregranted.  No  powers  can  be  Implied  except  such 
as  are  essential  to  t|ie  objects  and  purposes  of  tb» 
corporation  as  created  and  established.  They  on 
only  bind  the  people  and  property  to  the  extent  of 
their  powers. 

Ottaioa  V.  Oareu,  069 

13.  Power  to  govern  a  city  does  not  Imply  pow- 
er to  expend  the  public  money  to  make  the  water 
in  the  rivers  available  for  manufacturing  purposes. 

Idem,  «a» 

14.  Preferred  stockholders  have  no  claim  on  the 
property  of  the  company  superior  to  that  of  credtt- 
ors  under  debts  contracted  by  the  company  subse- 
quently to  the  issue  of  the  preferred  stock ;  their 
only  valid  claim  is  one  to  a  pnority  over  the  holders 
of  common  stock. 

Warren  v.  King,  709 

15.  A  railroad  corporation  which  purchases  the 
franchises  and  railroad  of  another  corporation  stto- 
ated  in  another  State,  and  Isauthorlzod  by  a  statute 
of  the  latter  State  to  have,  use  and  enjor  an  the 
rights,  privileges  and  powers  possessed  and  is  made 
subject  to  all  the  duties  and  liabilities  imposed  upon 
the  latter  corporation,  becomes  in  respect  to  its  rail- 
road In  such  otber  State,  a  corporation  in  and  of 
that  State. 

Clark  V.  Barnard,  78» 

16.  Under  the  Louisiana  legislation  of  1682  the  ctty 
council  of  New  Orleans  had  full  authority  to  bind 
the  city  by  a  compromise  of  a  pending  suit  with  a 
R.  R.  Co.,  respecting  its  rights  to  use  lands  known  as 
the  botture  proper^  of  the  dty,  and  such  compro- 
mise was  not  subject  to  the  control  of  the  board  of 
liquidation  of  the  city. 

Board  nf  lAqulaation  v.  L.AN.B.  B.  Oo.,  »!• 

17.  The  right  to  re-imbursement  from  a  dty  for 
damages  caused  by  a  mob  is  not  founded  upon 
contract,  but  is  created  by  statute,  and  can  be  wttb- 
drawn  or  limited,  either  in  the  extent  of  the  liabili- 
ty or  in  the  means  of  its  enforcement. 

LouiKlatui  V.  Mavor  of  N.  O.,  93S 

18.  The  obligation  to  make  indemnity  created  by 
the  statute  has  no  more  element  of  contract  in  it 
because  merged  in  a  Judgment  than  It  had  pre- 
viously 

fdem,  93« 

18.  The  Individual  liability  of  stockholden  pro- 
vided for  by  the  New  York  Act  of  1848,  is  not  in  th* 
nature  of  a  penalty,  but  Is  founded  on  a  contract 
between  the  stocknolders  and  the  creditois  of  tbs 
company  and  may  be  enforced  in  any  court  sitting 
beyond  the  limits  of  the  State,  having  Jortsdlctioa 
of  the  subject-matter  and  the  parties. 

Fiosft  V.  Conn.  »«6 

20.  When  the  state  statute  makes  every  stock- 
holder individually  liable  for  the  debts  of  the  com- 
pany for  an  amount  equal  to  the  amount  of  his 
stock,  any  creditor  who  has  taken  the  proper  stefs 
may  sue  any  stockholder  on  such  liatriuty  In  an  ac- 
tion at  law. 

idem,  9M 

21.  In  an  action  brought  to  enforce  the  personal  lls- 
billtyof  astockholder,an  adjudication  of  the  bank- 
ruptcy of  the  company  excuses  a  compHance  witfa 
the  condition  that  a  suit  must  be  brought  agaiiat 
the  company  within  a  year  after  the  maturity  «f 
the  debt,  and  a  Judgment  recovered  and  an  ezeoi- 
tlon  issued  thereon  and  returned  unsotls&ed. 

Idem,  M* 

106, 107, 108, 109  r.  S. 
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IS.  EreiT  person  who  deals  with  a  foreign  oonio- 
mtion  ImpUeily  subjects  blmseU  to  the  laws  of  the 
foreign  government,  affecting  the  powers  and  ob- 
ligations of  the  corporation.  Anything  done  at  the 
lewal  borne  of  the  corporation,  under  toe  authority 
of  such  laws  which  discharges  it  from  liability  there, 
discharges  It  everywhere. 

Can.  SouOi  A.  R.  Cox.  Gebhard,  logo 

tB.  The  word  "  corporation  "  as  used  In  the  Ne- 
braska Constitution  does  not  apply  to  a  county. 
Sherman  Co.  v.Stntom,  1093 

COSTS. 

1.  Where  a  decree  is  reversed  for  error  in  form 
which  was  not  called  to  the  attention  of  the  court 
below,  each  party  will  be  required  to  pay  his  own 
costs  in  this  court. 

The  Sterling  v.  Petersen,  98 

Z.  Where  a  decree  of  dismiasal  in  an  equity  case  is 
reversed  by  this  court, with  directions  to  enter  a  de- 
cree of  rtteminMil  without  preludloe  to  a  new  suit  at 
law,  costs  should  be  awarded  against  the  plaintUT  In 
the  court  below,  but  against  neither  party  in  this 
court. 

Bogtnv.Durant,  803 

COUNTIES. 

BxB  Bonds,  6. 

Where  a  county  In  Illinois  Is  organized  under  the 
Township  Act,  the  supervisors  are  the  proper  otfioers 
to  Issue  county  bonds. 

County  of  Katikaku  v.  JBtna  Uft  Int.  Co.,  300 

COUPONS. 

Bta  Bonds. 
COURTS.BIARTXAL. 

1.  Where  a  court-martial  has  cognizance  of  the 
charges  made  and  has  Jurisdiction  of  the  person  of 
the  accused.  Its  sentence  Is  valid,  when  questioned 
collaterally,  although  irregularities  or  errors  are 
alleged  to  nave  occurred  in  Its  proceedings.  In  that 
the  prosecutor  was  a  member  of  the  court  and  a 
witness  on  the  trial. 

Keyes  v.  V.  S.,  »»4 

8.  No  opinion  is  expressed  as  to  the  propriety  of 
such  pro<»edlng8. 

Idem,  054 

CBIMINAIi  LAW. 

Ske  Appial  and  Bbbob,  52, 

constitctional  law,  4,  7,  1(^-u. 
Habeas  Corpus,  1. 

ISDIANS,  4.  5. 
JOBlSDienoNB,  8, 15,  44,  4B. 

RSMOVAL  OF  CAU8K8,  8. 

1.  Where  an  indictment  has  been  removed  to  the 
Circuit  Court  under  sec.  tMl,  K.  S.,  and  is  there 

Suashed,  it  is  no  bar  to  a  new  indictment  In  the 
tate  Court :  nu  new  prosecution  could  be  had  in 
tbe  Circuit  Court. 

Bush  V.  Kentucky,  86* 

S.  In  an  indicttuent  under  aeo.  620U  R.  S.,  against 
the  president  of  a  national  banlc,  for  making  a 
taiee  entr}'  to  deceive  a  banic  examiner,  an  aver- 
ment that  it  was  made  in  a  booli  belonging  to,  and 
In  use  by  the  banlc  in  transacting  its  busmees,  known 
as  "profit  and  loss  number  Sx"  sufflciontly  de- 
scribes the  book ;  it  Is  not  necessary  that  the  entry 
set  out  in  such  indictment  should  appear  intelligible 
to  persons  unskilled  in  bookkeeping ;  or  that  it  be  a 
ekJllful  one,  likely  to  deceive  a  bank  examiner, 
or  that  an  examiner  had  been  at  that  time  ap- 
pointed. 

U.  S.  r.  BriMon,  680 

8.  Counts  in  such  Indictment  are  not  argumenta- 
tive or  repugnant,  because  they  do  not  allege  that 
tbo  interest  entered  was  due,  or  t)ecause  the  false 
entr>-  could  not  deceive  the  bank  examiner,  and 
tlie  attempt  to  deceive  was  not  an  adroit  and  skill- 
ful one. 

idem,  Si!0 

4.  Counts  in  such  indictment  are  sufficient,  al- 
though it  is  not  alleged  therein  that  at  tbe  time  the 
false  entries  were  made  an  agent  had  been  ap- 
pointed to  examine  tbe  affairs  of  the  bank.  If  It  Is 
alleged  that  they  were  made  with  intent  to  defraud 
the  association  or  any  person  or  to  deceive  the  ex- 
aminer. 

hXem,  6«0 

8.  Counts  which  embody  the  language  of  tbe  stat- 
ute, which  charge  every  element  of  the  offense 
oreated  by  the  statute  with  sufficient  certainty,  and 


give  the  defendant  clear  notice  of  the  charge  he  Is 
called  on  to  defend,  are  sufficient. 

Idem,  S20 

S.  Counts  which  charge  apurchasej,  for  the  use  of 
a  bank,  of  its  own  stock  by  its  president,  when  not 
necessary  to  secure  a  debt  due  it,  do  not  allege  a 
willful  misapplication  of  its  funds  punishable  by  sec- 
tion 6209.  The  willful  misapplication  which  is  an 
offense  by  this  section  means  one  made  for  the  use 
or  benefit  of  the  party  charged,  or  of  some  person 
other  than  the  bank,  with  intent  to  defraud  tbe 
bank  or  some  person,  and  not  a  mere  aijt  of  official 
maladministration. 

Idem,  680 

T.  Counts  which  simply  charge  that  the  defendant, 
president  of  the  bank, willfully  misapplied  its  funds 
by  buying  therewith  shares  of  Its  stock,  with  Intent 
to  Injure  and  defraud,  eto..  and  do  notaver  that  such 

Surcnnse  was  not  necessary  to  prevent  lose  upon 
le  debt,  are  insufficient. 

Idem,  680 

8.  The  oath  of  a  national  bank  officer  to  a  report 
under  sec.  5211,  R.  8.,  taken  before  the  Act  of  Feb.  2B, 
1881,  before  a  notary  public  appointed  by  a  State, 
cannot  be  made  the  basis  of  an  mdictment  for  per- 
jury under  sec.  6392,  R.  S. 

V.  S.  V.  Ourtte,  634 

9.  Tbe  prootiring,  by  an  offlcerof  a  national  bank, 
of  thedlsooiut  of  Eis  own  note  by  such  bank,the  note 
not  being  well  secured,  and  both  the  maker  and  in- 
doner  Ijeing  at  the  time,  to  the  knowledge  of  such 
officer,  Insolvent,  Is  not  a  willful  misapplication  of 
the  moneys  of  the  bank  and  Is  not  an  offense  within 
the  meaning  of  section  5209  of  the  Revised  Statutes, 
where  It  is  not  charged  that  the  note  was  discounted 
without  the  authority  of  the  board  of  directors,  nor 
that  the  discount  was  procured  by  any  fraudulent 
means,  nor  that  the  note  was  not  paid  at  maturity, 
nor  that  the  association  suffered  any  loss  by  reason 
of  its  discount. 

U.  S.  r.  Britton,  701 

10.  Allowing  a  depositor  largely  Indebted  to  a  na- 
tional bank  to  withdraw  his  deposit  without  paying 
his  Indebtcdnes  is  not  a  criminal  misapplication  by 
the  president  of  tbe  bank  of  Its  funds  under  sec. 
6209,  R.  8. 

Idem,  701 

11.  In  an  Indictment  for  conspiracy  under  sec- 
tion 6440,  R.  S.,  the  conspiracy  must,  be  sufficiently 
charged,  and  it  cannot  be  aided  by  the  averments  of 
acts  done  by  one  or  more  of  the  consplratora  In 
furtherance  of  tiie  object  of  the  conspb:acy. 

Idem,  698 

12.  There  are  no  common  law  offenses  against  tbe 
United  States. 

Idem,  698 

13.  Procuring  the  directors  of  a  national  bank  to 
declare  a  dividend  when  there  are  no  net  profits  to 
pay  it,  is  not  a  willful  misapplication  of  the  moneys 
and  funds  of  the  association,  and  is  not  an  offense 
under  section  6209  of  the  R.  S.  and  a  oonspiraoy  to 
commit  this  offense  is  not  made  punishable  by  sec- 
tion 6440. 

Idem,  698 

14.  An  Indictment  which  charges  a  conspiracy  be- 
tween the  president  and  a  director  of  the  same  na- 
tional bank  to  misapply  its  funds  by  the  purchase 
therewith  of  the  shares  of  the  association,  does  not 
sufficiently  state  an  offense  under  sections  6209  and 
6440  of  the  R.  8. 

Idem,  703 

15.  Pleading  not  guilty  to  an  indictment,  and 
going  to  trial  without  objection  to  the  mode  of  se- 
lecting the  grand  Jury,  waives  the  objection. 

U.  S.  V.  OaU,  867 

IS.  All  ordinary  objections  based  upon  the  disqual- 
tOcation  of  particular  Jurors,  or  upon  informalities 
In  summoning  or  Impaneling  the  Jury,  where  no 
statute  makes  the  proceedings  utterly  void,  should 
be  taken  <n  limine,  either  by  challenge,  by  motion 
to  qusAh,  or  by  plea  In  abatement. 

Idem,  857 

DAMAGES. 

8k>  APPEAI.  AND  EbBOB,  37. 

Bonds,  81. 

CoLuraiON,  1. 

Corporations,  17. 

Contracts,  22. 
1.  Where  ttmtier  is  cut  and  carried  away  from  pub- 
lic lands  knowingly  and  wrongfully,  and  sold  to  an 
Innocent  purchaser  at  a  distance,  the  measure  of 
recovery  in  trover  against  the  latter  is  the  full  value 
of  tbe  timber  at  tbe  time  of  purchase. 

ITooden  Ware  Co.  v.  V.  S.,  830 
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2.  In  an  aotioo  on  the  case  by  a  religrlous  corpora- 
tion, for  nulaanoe  In  disturbing  its  use  of  a  oiiuron, 
damages  are  not  limited  to  a  mere  depreciation  of 
tlie  property,  but  may  be  given  for  tne  inconven- 
ience and  olscomfort  caused  to  the  congregation 
assembled,  which  tends  to  destroy  the  use  of  the 
building  for  church  purposes. 

B(M.*Pot.B.R.Co.v.FVtliBapt.Ch.,      789 

DEATH. 

SsB  Appxal  ass  Kbbob,  8. 

DEBTOR  AND  CREDITOR. 

SsE  Banks,  2-4. 

COBPORATIONS,  2. 

EXECDTOBS  AND  ADMIN IBIRATOBS,  8-0. 

Under  sec.  liSO,  Code  of  Mississippi,  a  debtor  may 
give  a  preference  to  one  or  more  of  bis  creditors,  if 
n  be  txma  fdc  and  with  no  intent  to  secure  a  bene- 
fit to  himself. 

Fttapatrick  v.  S^vaaan,  8x1 

DEEDS. 

,     SBB  EnDBNO,  28-83,  86,  37,  38. 

UUBBAHD  AMD  WlIX,  pOSSim. 
LAMSB,  14,  16. 

In  a  deed  from  husband  to  wife,  a  description  of 
lands,  which  is  inaccurate  but  leaves  no  doubt  of 
the  premises  intended,  will  not  make  the  deed  void 
418  to  creditors. 

WaUacev-Prnfield,  1«7 

DEFINITIONS. 

Sax  AcnoNB,  2. 
Adubai/tt,  2, 8. 
CoRSirrcnoNAi.  Law,  1S,22,2S. 

CORPOBATIONS,  28. 
NUIKANCX,!. 

1.  Civil  proceedings. 

Ex  Parte  2bro  jPono,  8»6 

2.  Criminal  proceedings. 

Ex  Parte  Tom  Tong,  «S« 

8.  Due  process  of  law. 

Ex  ParU  Wail,  ssz 

4.  Ex  Pottfaeto  law. 

Krtng  v.  Jfisaouri,  506 

5.  Final  Judjnnent  or  decree. 

Bottuick  V.  Brinekerhqff,  73 

Orant  V.  Ph(En<x  Int.  Co.,  837 

Winthrop  Iron  Co.  v.  Meeker,  «»« 
St.  L.  Iron  U.A  S.B.  R.  Co.  t>.  South  Ex. 

Co..  638 

Ex  Parte  Norton,  70» 

6.  Inland  waters. 

Potter  V.  U,  S.,  ««6 

7.  Inspection  laws. 

Turner  t>.  Jtfart/land,  3  70 

People  V.  Comp.  Oen.  TramatlanU^iue,        383 

8.  Ordinary  care  implies  the  exercise  of  reasona- 
ble diligence  ;  as  between  employer  and  employi  it 
implies  such  watchfulness,  caution  and  foresight  as 
under  all  the  circumstances  of  the  particular  serv- 
ice ought  to  l>e  exercised  by  careful,  prudent  men. 

Wabaeh  R.  R.  Co.  v.  AcDanitls.  605 

DISTILI.ERS. 

Where  distllleiB  indorse  on  the  report  of  asurvey, 
"We  hereby  accept  the  within  survey,  and  consider 
the  same  as  binding  upon  us  on  and  after  tliis  date," 
it  is  in  law  a  waiver  of  a  delivery  of  a  copy  of  the 
report  to  them. 

Wright  V.  U.  8.,  7»7 

DOWER. 

In  Pennsylvania,  as  in  other  States,  dower  is  not 
barred  by  an  assignment  of  the  husband's  estateu 
under  the  Banlirupt  Act  of  the  United  States,  and 
a  sale  by  the  assignee  in  bankruptcy  under  order  of 
the  court. 

Porter  «.  Lazear,  865 

DUTIES. 

Seb  Actions,  8. 

Appsai.  and  Bbbob,  17. 
Bonds,  7. 
Luhtations,  12. 
OrrioBBS,  a. 
1  Cotton  ties,  composed  of  strips  of  iron,  with 
buctdee,  are  dutiable  as  manufactures  of  iron  at  88 
per  cent  ad  valorem,  notas  band  iron. 

Badger  v.  Ratdett,  194 

2.  The  provision  of  the  Act  of  1865,  for  the  pay- 
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ment  of  ten  per  cent  on  goods  produced  in  coon- 
tries  east  of  the  Cape  of  Good  Hope,  wlieD  Import- 
ed from  places  west  of  the  Oape,  was  a  general  com- 
mercial regulation  tor  the  encouragement  of  direct 
trade  with  those  countries,  as  well  as  for  the  braiellt 
of  American  shipping,  and  was  not  repealed  by  a 
modification  of  the  duties  on  such  goods,  or  affected 
by  the  &ct  that  some  of  tiie  goods  were  free  from 
duty. 

Buaea  V.  WaUanw,  •»« 

8.  Tlie  Secretary  of  the  Tietwury  cannot,  by  his 
regulations,  alter  or  amend  a  revenue  law. 

Morrltt  V.  Jonet,  a«7 

4.  Where  the  statute  provides  that  animals,  spe- 
cially imported  from  beyond  the  seosfor  btoeding 
purposes,  shall  not  be  subject  to  dmty,  the  Secreteir 
of  the  Treasury  cannot  confine  the  exemptltui  to 
"  superior  stock." 

Idem,  S«7 

5.  Under  schedules  B  and  D,  of  sec  2S04,  B.  S.,  a 
duty  of  80  per  cent  ad  mlorem,  is  chargeable  on  bot> 
ties  containing  iieer  and  ale,  in  addition  totlie  dui^ 
of  85  cents  per  gallon  on  the  contents,  and  tbe  same 
duty  is  obargeabie  on  the  bottles  where  tbe 


tents  are  subject  to  a  duty. 

SehmiOt  V.  Badwr,  SS8 

MerrVt  v.  Stephani,  MB 

MerrUtv.Par1c,  •«• 

6.  A  duty  being  spedfloally  fixed  on  "cottm 
laces,  cotton  Insertings,"  etc.,  by  name,  is  nerer- 
theless  changed  by  asubisequent  enactment  for  "  all 
manufactures  composed  wholly  of  cotton  which  are 
bleached,  printed,  painted  or  dyed,"  as  to  laces  and 
insertings  of  that  <fescrlption. 

Barber  v.  SeheO,  4S* 

7.  The  designations  qualified  by  tlie  word,  oottoo. 
In  the  Act  of  1846,  are  designations  of  arocles  Xij 
special  description  as  contradisttngutahed  from  dea- 
ignations  by  a  oommercial  name  or  a  name  of  tiade. 

Idem,  40* 

8.  A  claim  for  the  appraisement  of  imported  goods 
and  the  reduction  of  duty  tliereon,  by  reason  of 
damage  sustained  during  the  voyage,  may  be  al- 
lowed, although  not  made  until  after  tbey  were  en- 
tered at  the  custom-house  at  their  full  in  voioe  value 
and  thedutiespaid  on  tliat  value. 

U.  S.  V.  FMpe,  64»S 

S.  The  appraisement  of  goods  under  sea  am,  B. 
8.,  has  exdnaive  reference  to  goods  taken  from  a 
wreck. 

Idem,  60a 

10.  It  Is  a  violation  of  law  under  the  Intematioaal 
Postal  Treaty  of  Berne,  to  introduce  dutiable  artt- 
oles  into  the  country  through  the  maik,  and  ar- 
ticles so  introduced  are  liable  to  seizure,  althougfa 
not  sent  or  received  with  intent  to  avoid  payment 
of  duties. 

CMsAauaen  v.  Natro,  B40 

11.  An  exporter  enUtied  to  drawback,  under  aec 
4,  of  the  Act  of  Aug.  6,  1881,  may  matnf  in  suit 
therefor  in  the  Court  of  Clauns  if  payment  is  re- 
fused, and  the  Secretary  of  the  Treasury  «r  other 
offloera,  cannot,  by  refusing  to  mat,  defeat  hla  r1^«. 

Campbell V.  U.S.,  Mt 

12.  If  an  article  not  enumerated  in  tbe  tariff  lawa, 
"  l>eai8  a  similitude,  either  In  material,  quality,  text- 
ure or  use  to  which  it  may  be  appUeo,  to  any  arti- 
cle enumerated  as  chargeable  with  duty,"  oad  tbe 
similitude  Is  substantial,  then  "  it  Is  to  be  ArtmrA 
the  same,  and  to  be  oharged  aooordingly." 

Arthur  V,  Fax,  67* 

18.  Marble  statues,  executed  by  proftaslooal 
sculptors,  in  the  studio  and  under  tbe  direcUon  of 
another  professional  sculptor,  whether  from  modeb 
just  made  by  a  professional  sculptor,  or  than  an- 
tique models  whose  author  Is  unkDown, are  "pro- 
fessional productions  of  a  statuary  or  of  a  soilp. 
tor,"  liable  to  a  duty  of  only  ten  per  cent  oS  ralartm, 
under  the  Bevised  Statutes,  2804.  Schedule  M. 

Tutton  V.  V«i,  737 

14.  Under  a  tariff  Act  which  declares  that  the 
duty  upon  washed  wool  shall  lie  twice  tbe  amoont 
of  duty  to  witioh  K  would  be  subjected  If  tanpofted 
unwashed,  the  duty,  so  far  as  determined  by  weight. 
is  calculated  upon  the  same  numlier  of  ponndi  at 
double  the  rate  and  theod  nilorem  duty»to  bess- 
sessed  upon  double  the  value  of  the  unwaAed  wooL 

Arthur  V.  Potior,  ••» 

15.  A  clause  in  a  tarUf  Act,  fixing  a  doty  CO  nan- 
uf  aotures  of  ootton,  exceeding  two  hundrad  threads 
to  the  square  inch,  applies  to  all  goods  in  whiek 
the  threads  can  be  counted  by  aid  of  agiassorereo 
by  unraveling. 

Newman  v.  Arthur,  tn 

16.  The  fact  that  at  the  date  of  tlie  passage  a<  a 
tariff  Act,  goods  of  a  pcu-ticular  kind  had  not  beea 
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manufactnTed,  oannot  withdraw  them  from  the 
'Class  to  which  they  belong  under  the  statute. 

/(lem,  *** 

17.  The  ngrht  of  action  to  lecover  back  duties  il- 
legally exacted,  is  now  purely  statutory  and  does 
not  arise  until  after  adeolsion  against  the  claimant 
by  the  Secretary  of  the  Treasury;  and  his  suit 
4igalnst  the  collector  is  barred  unless  brought  with- 
in ninety  days  after  an  advene  decision  upon  bis 
appeoL 

Anuonv.  Murphy,  930 

18.  If  such  decision  is  delayed  more  than  ninety 
■days  after  the  date  of  his  appeal,  he  may  either  sue 
pending  the  appeal,  treating  the  delay  as  a  denial, 
or  wait  until  a  decision  Is  made  and  sue  within 
ninety  days  thereafter, 

IdOTi.  »«0 

XJECTHENT. 

8BJE  EVIDENOB,  O.. 

JCBISDIOnOH,  6,  80. 

SiATB  Laws  and  Decisionb,  1. 
EMINENT  DOMAIN. 

Ses  OonBTmrnoHAi.  Law,  ei-m. 

EQUITY. 

Sbb  Appbal  and  Ebbob,  si,  S8, 62. 
Bonds,  38. 
conthaois,  18. 
Costs,  2. 

Husband  and  Wm,  8. 
Injunction,  1. 
judqmxnts,  s,  20. 
JuBiSDionoN,  88, 67. 

HOBTOAOaS,  8w 
MUIBANOB,  1. 

PBAcncc,2. 

Taxes  and  Tax  Saub,  19. 

1.  A  court  of  equity  will  not  visit  upon  innocent 
parties,  dealing  with  a  receiver  within  the  authority 
of  its  orders,  consequences  which  result  from  the 
Inequitable  negligence  andsupineness  of  a  party  to 
the  suit,  or  those  represented  by  him. 

MUUnberger  v.  Loqantpon  R.  B.  Oo.,         117 

2.  A  patent  for  lands,  the  title  to  which  has  already 
Pfiased  from  the  Cnlted  States,  although  Invalid, 
irives  color  of  title,  and  Its  existence  furnishes 
ground  for  equitable  relief,  which  should  be  to  re- 
strain the  assertion  of  any  rights  under  itand  to  es- 
tablish the  equity  of  the  one  entitled. 

VanWyck  v.  Knevals,  SOI 

3.  A  bill  which  shows  gross  laches  without  suffl- 
olent  excuse  on  the  part  of  the  complainant.  Is  bad 
on  demurrer. 

LandDdaU  v.  SmUh,  S19 

4.  Wheretheobject  of  a  suit  is  to  recover  damages 
for  an  alleged  unlawful  and  fraudulent  conspir- 
acy to  cheat  the  complainant  out  of  his  interest 
in  an  invention  In  controveny,  the  remedy  is  dearly 
at  law. 

AmMer  v.  ChoUau,  3»9 

5.  Where,  after  a  Judgment  at  law,  defendant  fails 
to  obtain  a  new  trial,  on  newly  discovered  evidence, 
a  court  of  equity  will  not  for  that  reason  restrain 
the  enforcement  of  the  judgment,  there  having 
been  no  fraud  or  unfairness  on  the  part  of  plaintiff 
in  procuring  It. 

Embry  v.  Palmer,  846 

6.  A  court  of  equity  does  not  interfere  with  Judg- 
ments at  law  unless  the  complainant  has  an  equi- 
table defense  of  which  he  could  not  avail  himself  at 
law  because  it  did  not  amount  to  a  legal  defense,  or 
had  a  good  defense  at  law  which  he  was  prevented 
from  availing  hiroseU  of  by  fraud  or  accident,  un- 
mixed with  negligence  of  himself  or  his  agents. 

Idem,  346 

7.  Equity  has  Jurlsdiotion  of  a  bill  for  discovery 
and  to  set  aside  a  fraudulent  transfer  of  stock  made 
to  escape  liability  as  a  stockholder,  and  to  enforce 
the  liability  of  the  transferrer. 

Adams  v.  Johnson,  386 

8.  An  assignee  of  a  chose  in  action  on  which  a  com- 
plete and  adequate  remedy  exists  at  law,  cannot, 
merely  because  his  Interest  &  an  equitable  one,bring 
a  suit  in  equity  for  the  recovery  of  the  demand. 

N.  T.  OuaraiUy  Co.  v.  Memphis  Water  Co.,  484 

9.  A  bill  will  not  lie  by  the  holders  of  bonds  se- 
cured by  mortgage  to  enforce  payments  on  a  con- 
tract made  with  the  mortgagor,  and  assigned  by  him 
with  the  mortgage  as  a  pan  of  the  security ;  they 
must  sue  at  law  in  the  name  of  their  assignor. 

Idem,  484 

10.  In  chancery  cases  in  the  V.  8.  Circuit  Courts, 


the  findings  made  by  a  master  are  prima  faele  cor- 
rect, and  only  exceptions  are  to  be  considered,  and 
the  burden  of  sustaining  the  exception  la  on  the 


objecting  party. 

Medmer  v.  Bonebrake, 


664 


11.  Where  a  decree  establishes  a  lien  for  a  certain 
amount  upon  real  estate,  in  favor  of  an  insolvent 
party  In  possession,  on  proceeding  to  collect  the  de- 
cree with  interest,  he  may  be  compelled  by  bill  in 
equity,  to  credit  on  the  decree  the  ^ue  of  the  rents 
and  occupancy  of  the  property  since  the  decree  was 
rendered, 

3rattAeic«v.lfeni.<t  Charleston  A.  A.  Co.,  786 

12.  Where  there  are  in  the  hands  of  the  court  two 
funds,  the  principal  and  the  interest  of  a  decree,  and 
one  person  has  a  lien  on  the  interest,  and  the  de- 
mand of  another  is  payable  out  of  either  principal 
or  interest,  a  court  of  equity  will  direct  the  pay- 
ment of  the  lien  of  the  former  out  of  the  Interest. 

Idem,  756 

18.  Where  the  Interest  on  a  decree  represents  the 
Income  of  certain  real  property,  a  court  of  equity 
having  jurisdiction  over  the  enforcement  of  the 
decree  may  satisfy  Uens  on  such  Income  out  of  such 
interest 

Idem,  756 

14.  Courts  of  equity  will  not  interfere  In  cases  of 
forfeiture,  for  the  breach  of  covenants  and  condi- 
tions, where  there  cannot  be  any  Just  compensation 
decreed  for  the  breach. 

Clnrh  V.  Bantard,  780 

15.  In  chancery  suits,  adverse  interests  as  between 
co-defendants  may  be  passed  upon  and  decided,  and 
if  the  parties  have  had  a  bearing,  they  are  conclud- 
ed by  the  decree  as  to  rights  presentea  to  and  passed 
upon  by  the  court. 

LouU  V.  Drmcn  Town^ip,  808 

10.  I«ave  to  file  a  cross-bill  is  a  matter  in  the  dis- 
cretion of  the  court. 

Ind.  <t  S.  R.  R.  Co.  v.  L.  L.  <t  O.  Inn.  Co.,    895 

17.  A  blU  in  equity  will  not  lie  to  avoid  a  judg- 
ment rendered  by  the  IT.  S.Cirouit  Court  by  deiault, 
upon  the  ground  that  the  pUUntitr  at  law  falsely  and 
fraudulently  alleged  that  the  parties  were  citizens 
of  different  States,  without  showing  that  the  false 
allegation  was  unknown  to  him  before  the  judg- 
ment. 

Oraain  v.  LoveU,  903 

18.  A  Marshal  of  the  United  States,  who,  under  a 
provisional  warrant  in  bankruptcy,  has,  after  re- 
ceiving Indemnity  under  Oeneral  Order  No.  13,  In 
bankruptcy,  seized  goods  as  the  property  of  the 
debtor,  and  been  sued  in  trespass  for  damages 
for  such  seizure,  in  a  state  court,  by  a  third  person, 
claiming  the  goods,  cannot  maintain  a  suit  in  equity 
In  the  U.  S.  (Hrcult  Court  for  an  Injunction  to  re- 
strain the  further  proeeoution  of  the  action  of  tres- 
pass, the  parties  to  the  suit  in  equity  being  citizens 
of  the  same  State. 

Lenmx  v.  Hudson,  lOOO 

19.  Such  Marshal  having  delivered  the  goods  seized 
to  the  assignee  In  bankruptcy,  the  assignee  not 
being  sued  in  the  action  of  trespass,  cannot  bring  a 
suit  m  equity  In  a  U.  S.  Circuit  Court,  Joining  the 
Harehal  as  plaintiff,  against  the  plaintiff  in  the  ac- 
tion of  trespfiss,  to  have  the  title  to  the  goods  de- 
termined, on  the  allegation  that  they  were  trans- 
ferred to  such  plaintiff  In  fraud  of  the  bankruptcy 
Act,  and  for  an  injunction  restraining  the  prosecu- 
tion of  that  action. 

Idem,  1000 

20.  A  bill  In  equity  cannot  be  sustained  in  the  Cir- 
cuit Court  to  recover  possession  of  real  estate,  part 
of  which  was  devised  to  defendant  and  part  given 
to  him  by  the  testatrix,  and  to  set  aside  the  wiuand 
conveyance  as  obtained  by  undue  Influence,  and  for 
an  account  of  rents  and  proflts,  the  title  to  which, 
asserted  by  the  plaintiff.  Is  not  an  equitable  but  a 
legal  title ;  the  remedy  at  law  is  plain  and  adequate. 

EUit  V.  Davfg.  1006 

21.  By  the  law  of  Iiouisiana,  an  action  of  revendi- 
cation  IS  the  proper  one  to  assert  the  legal  title  and 
consequent  right  of  possession  of  the  heir  at  law, 
when  another  Is  in  possession  under  claim  of  title 
by  virtue  of  a  will  admitted  to  probate.  It  fur- 
nishes an  adequate  and  complete  remedy  at  law  and 
excludes  a  suit  In  equity  for  the  purpose. 

Idem,  1006 

22.  On  a  suit  to  foreclose  a  mortgage  given  in  pur- 
suance of  a  contract  for  the  construction  of  a  rail- 
road. If  the  contract  and  mortgage  are  void  for 
fraud,  relief  may  be  had  as  on  a  qvantum  meruit  for 
the  work  actually  done  and  accepted,  without  re- 
gard to  the  prices  flxed  by  the  contract. 

Thomas  v.  BrovmvUie,  etc.,  R.  R.  Co.        1018 

23.  Those  who  seek  by  suit  to  set  aside  such  amort- 
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gsge,  as  they  seek  equity  must  do  equity,  and  the 
mortgage,  toough  excessive  by  reason  of  the  fraud 
in  the  contract,  sbouid  stana  for  the  reasonable 
value  of  what  the  company  actually  received  in  the 
way  of  construction. 

Idem,  1018 

24.  After  a  decree,  determtninar  the  rights  of  a 
party  defendant,  or  such  proceedings  as  entitle  the 
defendant  to  a  decree,  the  complainant  will  not  be 
allowed  to  dismiss  his  bill  without  the  consent  of 
the  defendant. 

C.dA.R.  R.CO.V.  Union  Rotting  3im  Co.,  1081 

25.  After  a  decree  in  f a  vor  of  a  def endant,the  oom- 

Elainant  cannot  have  his  bill  dismissed  under  Equity 
;ule  il8,  because  of  his  own  neglect  to  reply  to  a 
Slea  Qled  by  another  party,  who  never  insisted  upon 
tie  dlRintenal  of  the  bill  by  reason  of  that  neglect, 
nor  took  any  exceptions  to  the  refusal  of  the  court 
to  dismiss  the  bill  and  Is  not  a  party  to  the  appeal. 
Idem,  1081 

ERROR. 

8b>  ApPBAli  AND  Brbob,  passim. 

Appbal,  AMD  Ebrob,  PaAOTioB  ON,  pomim. 
JuBiSDionoN,  passim. 

ESTOPPEL. 

Sex  Appbal  and  Ebbob,  4S. 

COBP0BATION8,  6. 
INBUBANOE,  LIFE,  1. 
JCBIBDICnON,  11. 
JCDOMXNTS,  15,  10. 
OmCSBS,  2. 
PATMENT,  1. 

1.  The  principle  that  one  should  be  estopped  from 
asserting  a  right  to  property  upon  which  he  has,  by 
his  conduct,  misled  another  who  supposed  himself 
to  be  the  owner  to  make  expenditures,  cannot  be 
invoked  by  one  who,  at  the  time  tiie  improvements 
were  made,  was  acquainted  with  the  true  character 
of  bis  own  title,  or  with  the  fact  that  he  had  none. 

Steel  V.  SmdtUva  Co.,  !8«6 

2.  The  principle  of  estoppel  or  of  ratification  can- 
not be  applied  to  a  municipal  corporation  as  to 
bonds  Issued  vJlra  vireK. 

Parkernlmro  v.  Broum,  i!38 

8.  One  is  not  estop[)ed  from  contesting  the  force 
of  an  erroneous  decree  in  partition  In  chancery, 
althou)rh  entered  by  his  consent,  which  he  has 
never  obeyed  but  has  actually  caused  to  be  re- 
versed, and  has  held  in  opposition  to  it  for  years  un- 
der a  deed  made  with  otaeTS  inter  partes,  ignoring 
the  decree  immediately  after  It  .was  rendered. 

Oau  V.  Parpart,  as6 

4.  FarticipatdTK  in  a  transaction  which  is  conceded 
to  have  been  and  was  supposed  to  be  lawful  at  the 
time,  and  upon  the  faith  of  which  numberless  trans- 
actions in  business  have  been  entered,  areestopiied 
from  questioning  Its  validity  and  repudiating  the 
character  they  assumed  in  the  transaction. 

Branch  v.  JtauD,  879 

6.  Railroad  contractors  who  receive  their  pay  in 
preferred  stock  instead  of  bonds  and  receive  Inter- 
est upon  it  for  yeare,  are  estopped  from  denying  the 
authority  of  the  company  to  issue  it,  especially  when 
no  other  parties  raise  the  objection. 

Idem,  «70 

8.  Where  an  injunction  Is  decreed,  on  condition 
that  a  certain  sum  of  money  is  paid  to  the  party  en- 
joined, he  is  not  estopped  by  receiving  the  money 
from  prosecuting  a  writ  of  error. 

Embry  v.  Paltner,  346 

T.  One  who  defends  a  vessel  libeled  as  a  prize,  in 
the  name  and  with  tlie  consent  of  another  us  claim- 
ant, is  not  thereby  estopped  from  setting  up  his  own 
title  thereafter  against  such  claimant  or  his  cred- 
itors. 

Oufhino  V.  Laird,  391 

8.  One  who  deals  with  a  corporation  as  existing 
In  fact.  Is  estopped  to  deny  as  against  the  corpora- 
tion that  it  has  been  le^ndly  organized. 

Clo»e  V.  Olenwtiod  Cemetery,  408 

9.  In  a  court  of  equity,  the  owner  of  land  who 
stands  by  and  sees  it  conveyed  as  belonging  to 
another  cannot  afterwards  set  up  his  own  title 
against  the  grantee. 

Idem,  408 

10.  One,  who,  while  111,  signed  a  deed  without 
reading  it  all,  supposing  it  to  correspond  with  the 
terms  of  a  written  contract  therefor,  fc  not  estopped 
by  laches  from  hating  the  deed  reformed  for  mis- 
take. 

Cniott  r.  Saekett,  678 

11.  Where  there  was  on  unquestionable  pledge  of 
he  faith  and  credit  of  a  city,  it  would  after  the 

n2 


lapse  of  twenty  years,  in  which  no  such  questton 
has  been  raised,  be  contrary  to  good  faith  and  com- 
mon justice  to  permit  the  city  to  allege  a  newly  dis- 
covered construction  of  an  equivocal  power  to 
avoid  Its  obllfntlons. 

aty  of  Savannah  v.  KeRy,  696 

12.  A  mistake  In  officers  of  the  Oovemment  in 
construing  a  reservation  In  a  gnuit  of  lands  does 
not  constitute  an  estoppel,  and  uie  reservation  must 
nevertheless  be  construed  by  the  court  and  have 
effect  according  to  its  terms. 

lyubugueiC.  R.R.  On. v. D.  U.V.B.  R. 

Co.,  9SS 

13.  The  judgment  of  a  court  dismissing  a  suit  for 
want  of  jurisdiction  does  not  conclude  the  plaint- 
iff's right  of  action.  It  might,  where  the  want  of 
jurisdiotion  Is  so  clear  as  to  make  It  gross  negligence 
to  bring  the  action,deprl  ve  the  party  of  the  benefit  of 
a  statute  extending  the  time  after  a  judgment  not 
on  the  merits. 

Smith  V.  McNedL  98ft 

14.  Where  both  parties  assert  title  from  a  common 
grantor  and  no  other  source,  neither  can  deny  that 
such  grantor  had  a  valid  title  when  he  executed  his 
conveyance. 

BotmUonv.Pickrai,  1049 

15.  The  doctrine  of  estoppel  in  pais  cannot  be  ap- 
plied to  preclude  a  grantee  whether  of  a  fee  or  life 
estate.  In  an  absolute  conveyance  without  recital 
or  covenant,  from  denying  his  grantor's  title  and 
acquiring  a  superior  one. 

Idem,  104» 

EVIDENCE. 

8sb  con8t1tutionai.  law,  47. 
Contracts,  14, 20. 
cobpobations.  1. 
Eqditt,  S. 

INSOBANCE,  FIBE,  8. 

JcRisDicnoN,  la 
JrBT,  1-3, 8-8. 
Patbnt-Hiohts,  21,  27,  35. 
Plbadxno,  1. 
Statutes,  12. 

1.  Certificates  having  been  granted  to  stockhold- 
ers of  the  N.  Y.  C.  R.  R.  Co.,  in  1888  for  their  shares 
of  the  earnings  of  fifteen  years  preoeding,  during 
six  of  which  such  earnings  were  taxable,  erideooe  b 
admissible  to  show  the  actual  earnings  for  such  rix 
years  to  rebut  a  presumption  that  they  were  six  fif- 
teenths of  the  earnings  for  the  whole  time. 

Bailev  r.  R.  B.  Co.  81 

2.  In  suit  nn  u  bond,  conditioned  for  the  peymeot 
of  all  sums  due  for  stamps  received  by  an  officer, 
any  evidence  is  competent  which  goes  to  show  that 
he  is  indebted  to  the  United  States  for  stomps 
whether  rf  ceived  from  the  proper  officer  or  not. 

JesBifji  r.  P.  S.,  85 

8.  The  testimony,  in  a  former  suit,  of  a  part  own- 
er of  a  vessel  is  not  ndmissible  against  his  co-own- 
ers who  are  merely  tenants  In  common,  not  part- 
ners, with  him. 

Clark  K.  Weelct,  »« 

4.  Wherca  writtenoontraotisalreadyiaevldence 
against  a  party,  he  may  be  allowed  to  testify  that  he 
had  a  duplicate  copy  which  was  sUgtatly  Aammi, 
that  it  had  been  lost,  and  then  to  state  what  the 
changes  were. 

Ames  V.  QuUnby,  100 

5.  On  an  issue  as  to  the  quality  of  goods  fumisbed. 
testimouy  as  to  the  quality  of  goods  furnished  to 
other  persons  is  adm&sible  if  It  be  shown  that  they 
were  of  the  same  quality  as  those  In  controvrnr. 

Idem,  loo 

8.  This  court  will  take  judicial  notice  of  legisla- 
tive Acts  eiitablishlng  a  Territorial  OovemmeoL 
Brown  v.  Colorado,  1S» 

7.  A  written  agreement  cannot  be  varied  by  parol. 

Richardmn  r.  BardvHek,  146 

8.  An  objection  to  evidence  which  appear?  otIt 
after  comparison  of  it  with  other  evidence  oBtni 
by  the  party  objecting  goes  only  to  its  effect,  not  to 
Its  competency. 

ZLS.  V.  Stone,  IW 

9.  The  separate  adjustment  of  a  ooUcctar's  ao> 
counts  for  two  terms  made  at  the  Treosuir  Deport- 
ment upon  Its  books  Is  prima  facie  evioeooe  not 
only  of  the  fact  and  of  the  amount  of  the  Indebted- 
nesit,  but  also  of  the  time  when  and  the  manner  tn 
which  It  arose,  but  prima  facie  evidence  only.      

Idem,  !•» 

10.  Accounts  which  arc  pertinent  and  materia]  w 
tending  to  show  a  fact  In  question  are  admisFfltiCk 
although  they  do  not  show  tton  their  face,  butfur- 
ther  evidence  is  required  to  make  tlie  tact  apporsnt. 

Idem,  »•» 

106, 10^108. 109  r.  SI 
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11.  The  transaction  of  business  by  a  corporation  I  28.  Objection  to  copies  of  depositions  that  the 
In  the  State,  appearing;,  a  certtflcate  of  service  by  death  of  the  witnesses  was  not  shown,  nor  was  it 
the  proper  officer  on  a  person  who  is  its  agent  there,  proven  that  they  were  incompetent  to  testify  will 
issufflolent  7)rtma/a<Keevidencetbattheaffentrep-  notcover  an  objection  that  the  witnesses  were  not 
resented  the  Company  in  the  business.  But  the  cor-   shown  to  reside  In  another  State  and  more  than  a 

S oration  may,  when  the  record  is  offered  as  evl-   hundred  miles  from  the  place  of  trial. 
enoe  in  another  State,  show  that  the  agent  stood  i  Idem,  641 

In  no  such  representative  cliaracter  to  the  company  I     29.  Slight  proof  of  identity  of  a  grantor  is  sufll- 
as  would  justify  the  service  of  the  writ  on  him.  ciont  in  tracing  titles.    Identity  of  names  is  prima 

St.CUiirv.Cnx,  S*!8   /(ici«  evidence  of  tho  identity  of  persons. 

12.  In  actions  of  ejectment  thele«al  title  must '  Idem,  641 
prevail,  but  the  patent  of  the  United  States  passes  i  80.  Although  an  original  deed  had  not  been  so  ac- 
that  title,  and  evidence  that  another  person  ought  I  knowledged  and  certified  as  to  moke  a  certiiled 


to  have  it  is  irrelevant. 

SUelv.  SmeUlng  Go,,  886 

18.  The  court  will  take  judicial  notice  of  the  seals 

of  notaries  public,  even  in  foreign  countries,  for 

they  are  officers  recognized  by  the  commercial  law 

of  the  world. 

Pierce  v.  indsetA,  864 

14.  Under  a  statute  providing  for  the  proof  of  a 
foreign  law  as  a  fact  by  parol  evidence,  unless  the 
oourt  io  Its  discretion  require  a  copy,  a  deposition 
of  a  lawyer  of  the  country  is  proper  evidence,  if  the 
court  in  its  discretion  admits  it. 

Idem,  884 

16.  An  assignment  of  a  mortgage  of  real  estate  so 
acknowledged  as  to  be  entitled  to  record.  Is  prima 
Jade  evidence  of  its  execution  and  throws  the  bur- 
den of  proof  on  the  party  denying  it. 

Qay  V.  Parparl,  866 

16.  Where  there  is  no  positive  proof  of  the  loss  of 
papers,  the  proof  as  to  their  loss  utterly  falls  unless 
it  shows  that  Inquiry  has  been  made  In  the  place 
where  they  would  most  likely  be  found. 

Rogers  V.  Durant,  303 

17.  A  question  asked  on  cross  examination  with 
dealifn  to  impeach  the  witness  by  subsequent  con- 
tradiction, whether  he  has  not  recently  made  cer- 
tain specified  statements  "to  different  parties  in 
talking  about  the  matter"  is  incompetent  as  too  in- 
definite. 

Oil  Co.  V.  Van  EUen,  319  i 

18.  Where  goods  are  sold  on  a  contract  subject  to  I 
the  count  of  an  inspector  at  a  certain  place,  his  { 
count  is  subject  to  impeachment  for  fraud  or  mis- 
take, and  there  is  not  required  any  particular  meth- 
od of  proving  such  a  fact  dillerent  trom  that  re- 
quired to  prove  any  similar  fact.  Proof  of  a  differ- 
ent count  at  another  place  before  shipment  is  ad- 
missible. Idem,  319 

19.  Where  the  statutes  of  Kentucky  excluded  cit- 
izens of  African  descent  because  of  their  race,  from 


copy  competent  evidence,  yet  where  a  record  of 
such  a  deed  is  notice  to  subequent  purchasers,  a 
certified  copy  from  the  record  is  proof  that  such  a 
deed  and  memorandum  was  of  record  in  the  proper 
office. 

Idem,  641 

31.  Every  document  of  a  public  nature,  which 

there  would  be  an  inconvenience  in  remoriJag  and 

which  the  party  has  a  right  to  inspect,  may  be 

proved  by  a  duly  authenticated  copy. 

Idem,  641 

82.  It  is  the  duty  of  the  recorder  to  note  when 
the  record  was  made,  and  a  certified  copy  of  the 
memorandum  is  competent  evidence  to  prove  the 
memorandum  and  the  date  of  the  registration  of 
the  deed. 

Idem,  641 

83.  Where  the  reformation  of  a  deed  is  sought  on 
the  ground  of  mistake,  a  prior  contract  therefor  is 
proper  evidence  to  show  the  intention  of  the  par- 

EHiott ».  Socfceif,  678 

M.  Where  there  is  no  evidence  whatever  that  a 

written  contract  was  a  gambling  contract  on  the 

f>rices  of  produce,  evidence  of  what  other  people 
ntended  by  other  contracts  of  a  similar  character, 
however  numerous,  is  not  competent  to  prove  the 
contract  to  be  of  that  character,  and  if  there  is  no 
evidence  on  the  subject,  the  court  may  refuse  to 
charge  the  jury  to  find  upon  that  question. 

Rnuntree  v.  Smith,  788 

3.5.  When  the  words  of  a  charter  of  incorporation 
are  plain  ami  interpret  themselves,  extrinsic  facts 
will  not  be  considered  as  bearing  on  their  meaning. 
Runglc-'  V.  lUinnis,  818 

36.  A  certified  copy  of  the  record  of  an  original 
deed,  which,  by  a  clerical  error,  described  the  land 
conveyed  as  the  southeast  quarter  Instead  of  the 
northeast  quarter  of  a  section,  is  admissible  with  ev- 
idence to  show  the  error,  under  a  statute  which  pro- 


service  on  grand  juries,  it  will  be  presumed  that  1  videa  that  such  copy  night  be  read  with  like  effect 
prior  to  the  time  they  were  adjudged  invalid,  they    as  though  the  origmal  was  produced, 
were  followed  by  jury  commiaBioneis.  Booth  v.  Tlcman,  907 

Bu*h  V.  Kentucky,  SB4       ST.  Testimony  of  witnesses  who   have  read  the 

20.  A  certificate  of  stock,  absolute  on  its  face,  may    original  deed  and  a  copy  of  its  registry  in  a  file- 


be  shown  by  parol  evidence  to  have  been  given 
merely  as  oouaieral  security. 

Burges*  v.  Seligman,  359 

21.  Evidence  vising  from  circumstances  may  be 
stronger  than  the  testimony  of  any  single  witness, 
and  sufficient  of  itself  to  outweigh  the  force  of  an 
answer  on  oath. 

Adam»  v.  Johruon,  386 

22.  A  letter  from  the  Comptroller  of  the  Currency 
to  a  Receiver  of  a  National  Bank,  directing  him  to 
bring  suit  to  enforce  the  liability  of  all  who  owned 
stock  at  the  time  the  bank  suspended,  is  sufficient 
evidence  of  the  Comptrollor'a  decision  that  it  was 
necessary  to  enforce  the  personal  liability  of  the 
stockholders.  Idem,  386 

23.  It  Is  for  the  jury  to  decide  what  credit  they 
wll  give  to  testimony. 

DM.  of  Col.  V.  Arme*,  618 

U.  In  an  action  against  a  municipal  corporation 
to  recover  damages  for  Injuries  reeeived  trom  a  fall 
upon  a  defective  sidewalk,  prooT  that  accidents 
there  have  been  frequent  is  ndmissible  to  show  the 
dangerous  character  of  the  place. 

Idem,  618 

25.  The  suggestion  of  the  death  of  a  sole  plaintiff 
made  while  both  parties  were  present  and  an  order 
made  without  objection  that  the  devisees  be  sub- 
stituted as  plaintiffs,  settles  prfma/aeie,  the  fact  of 
the  death  of  such  party. 

St  ebbing  v.  Duncan,  64 1 

26.  Where  the  existence  of  an  original  deed  and 
Its  destruction  is  proved,  it  is  competent  to  prove 
lie  contents  by  secondary  evidonoo. 

Idem,  641 

27.  Where  the  witnesses  to  a  deed  are  dead,  proof 
of  the  handwriting  of  one  of  them  is  sufficient  to  es- 
tablish Its  execution. 

Idem,  641 


bookkeptbythe  recorder  is  admissible  to  pro  ve  the 
allcge<i  mistake. 

Idem,  907 

38.  In  an  action  to  recover  moneys  received  by  de- 
fendant from  the  government  for  certain  bales  of 
cotton,  alleged  to  be  included  in  a  recovery  by  him 
in  the  Court  of  Claims,  his  admissions  that  he  had 
received  such  moneys  cannot  control  the  internal 
evidence  afforded  by  the  record  from  the  Court  of 
Claims,  that  the  bales  were  not  included  in  the  re- 
covery in  that  court. 

Lamar  V,  McCay,  919 

3B.  In  a  suit  to  set  aside  a  deed  of  trust  executed 
to  secure  a  note  signed  by  husband  and  wife,  the 
certificate  of  acknowledgment  in  due  form  must 
stand  against  a  mere  conflict  of  evidence  as  to 
whether  she  willingly  signed,  sealed  and  delivered 
the  deed,  or  had  its  contents  explained  to  her  by 
the  officer,  or  was  examined  privily  and  apart  from 
her  husband. 

Young  v.  Dunrit,  1036 

40.  Even  if  the  certificate  be  only  prima  fade  evi- 
dence of  the  facts  therein  stated,  it  cannot  be  im- 
peached. In  respect  to  those  facts,  except  upon  proof 
which  clearly  and  fully  shows  it  to  be  false  or  fraud- 
ulent. 

Idem.  1036 

41.  The  proof  of  a  devise  of  land,  in  ejectment,  in 
Maryland  (and  its  law  obtains  in  the  District  of  Co- 
lumbia), must  be  made  by  the  production  of  the 
wiU  in  court,  and  evidence  of  its  execution  by  the 
subscribing  witnesses,  or,  if  the  will  he  lost,  or  can- 
not be  produced,  the  proof  must  be  made  by  secon- 
dary evidence  of  Its  execution  and  contents. 

Bobertmn  v.  PickreU,  1049 

42.  The  legal  effect  of  a  final  instrument  which  de- 
fines and  declares  the  intentions  and  rights  of  the 
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parties,  cannot  be  modified  or  controlled  by  proof 
of  an  V  preliminary  negotiations  or  agreement. 

Potomac  8Ucan3xxitCo.v.Um>erFta.8t.Co,,l070 
4a.  Certlfloatee  and  plats,  made  and  recorded  un- 
der an  Act  which  says  that  they  shall  be  sufficient 
and  ettectual  to  vest  the  legal  estate  In  lands  in  the 
purchasers  without  any  deed  or  formal  conveyance, 
cannot  be  oontradloted,  varied,  or  explained  by  pa- 
roLany  more  than  It  they  were  f  onnaToonveyances. 
Idem,  1070 

E3CEC1TTION. 

The  exemption  from  execution  of  a  homestead 
under  state  laws  applies  as  well  to  executions  In  fa- 
vor of  the  United  States  as  to  otbera. 

Fink  V.  O'JVefl,  !»« 

EXECUTORS    AND   ADHXtnSTBA- 

TORS. 

SBsPATinn)T,2. 

WiTNMSBS,  2. 

1.  Where  one  acting,  though  wrongrfully,  as  exec- 
utor of  a  will,  appropriates  the  general  personal  es- 
tate to  his  own  use  to  pay  legacies  charged  upon  his 
land,  the  land  wiU,  in  equfty,  remain  chaigeable 
with  the  deficiency  in  the  general  personal  estate 
thus  created  by  him. 

SdwMfU  V.  Blake,  775 

2.  An  administrator  de  bonte  turn  cannot  sue  on 
the  bond  of  the  principal  administrator  to  recover 
money  collected  by  bun  and  not  paid  over  or  ac- 
counted for. 

U.  S.  V.  Walker,  »«7 

'  3.  The  proceeds  of  personal  property  of  an  estate 
or  a  debt  collected,  are  not  the  property  of  the  de- 
cedent, but  are  the  individual  property  of  the  exec- 
utor or  administrator,  and  he  Is  liable  to  an  action 
for  not  accounting. 

Idem,  »«7 

i.  For  the  purpose  of  founding  administration,  a 
simple  contract  debt  Is  assets  where  the  debtor  re- 
sides, although  a  bill  of  exchange  or  promissory  note 
has  been  given  for  it,  and  without  regard  to  the 
place  where  the  bill  or  note  is  found  or  payable. 
Wyman  v.  U.  8.  exrek,  1068 

6.  Debts  due  from  the  United  States  are  not  local 
assets  at  the  seat  of  gbvemment  only. 

Idem,  1068 

6.  The  Treasurer  of  the  United  States  cannot  be 
compelled  by  writ  of  mandamus  to  pay  to  an  admin- 
istrator, appointed  in  the  District  of  Columbia,  of 
an  inhabitant  of  one  of  the  States  of  the  Union,  the 
amount  of  a  draft  payable  to  the  Intestate  at  the 
Treasury.outof  an  appropriation  made  by  Congress, 
and  held  by  such  administrator. 

Idem,  1068 

FINES. 

The  clause  In  the  Act  of  1807,  ch.  188,  providing 
as  to  the  distribution  of  fines,  etc.,  that  "The  re- 
maining one  fourth  to  be  equally  divided  between 
the  collector,  naval  officer  and  surveyor,  or  such  of 
them  as  are  appointed  for  the  district  in  which  the 
seizure  has  been  made  or  the  fine  or  penalty  In- 
curred," is  Intended  to  mean  the  surveyor  of  the 
port  where  the  fines,  etc.,  were  Incurred,  and  does 
not  Include  surveyors  of  other  ports  In  the  same  dis- 
trict. 

Halm  V.  U.  S.,  B«7 

FRAUD. 

Skx  Egmrr,  23. 
Estoppel,  10. 

GIFTS. 

1.  A  donatio  mortto  cottra  must  be  completely  ex- 
ecuted precisely  as  required  In  the  case  of  gtfcs  in- 
ter vivos,  subject  to  be  devested  by  the  happening  of 
any  of  the  conditions  subsequent,  that  is,  upon  act- 
ual revocation  by  the  donor,  or  by  the  donor's  sur- 
viving the  apprehended  peril,  or  outliving  the  do- 
nee, or  by  the  occurrence  of  a  deficiency  of  assets 
to  pay  the  debts  of  the  deceased  donor, 

Baeket  v.  HassOl,  SOO 

2.  If  a  gift  does  not  take  etf ect  as  an  executed  and 
complete  transfer  to  the  donee  of  possession  and  ti- 
tle either  legal  or  equitable  during  the  life  of  the 
donor,  it  is  a  testamentary  disposition,  good  only  If 
made  and  proved  as  a  wilL 

Idem,  SOO 

3.  A  certificate  of  deposit  is  a  subsisUne  chose  in 
action  and  represents  the  fund  it  describes,  as  in 
cases  of  notes,  bonds  and  other  securities,  so  that  a 
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delivery  of  It,  as  a  gift,  constitutes  an  equitable  as- 
signment of  the  money  for  which  It  calls. 

Idem,  SOO 

i.  Delivering  a  oerttfloate  of  deposit  to  the  intend- 
ed donee  with  an  indorsement  wUcfa  limits  and  re- 
strains the  payment  of  It  until  the  donor's  death  is 
not  valid  as  a  donatio  mortis  eoiua. 

Idem,  600 

S.  The  Indonement  and  delivery  of  a  certificate  of 
deposit,  void  as  a  gift  mortis  causa,  is  not  good  as  a 
will  of  personalty  under  the  laws  of  Tennessee,  and 
does  not  pass  the  title  as  such  so  as  to  entitle  the 
donee  to  a  decree  for  the  payment  of  the  money,  tor 
a  will  of  personalty  in  that  State  does  not  take  ef- 
fect until  probated. 

Idem,  Tl» 

HABEAS  CORPUS. 

Su  JcBiBDionoir,  8. 

Where  there  is  a  criminal  prosecution  against 
one,  a  writ  of  habeas  cormus,  which  he  has  obulned 
to  Inquire  Into  the  legality  of  his  detention  theretm. 
is  not  a  proceeding  In  that  prosecution  but  is  a  new 
suit  to  enforce  a  civil  right,  where  be  claims  his  lib- 
erty under  the  Constitution  and  a  treaty  of  tb» 
United  States. 

Bx  Parle  Tom  Tong,  SS« 

HUSBAND  AND  WIFE. 

Ssa  BOHA  FIDB  PUBOHASBB,  L 
C0MTRA0I8,ia 
DXBDe,l. 
DOWZB,  1. 
JUBIBDIOnOX,  19. 
LOOTATIONS,  9. 

1.  Where  land  is  deeded  to  a  married  woman  with 
the  consent  of  her  husband  and  a  lien  for  a  part  of 
the  purchase  money  reserved  in  the  deed,  the  Hen 
is  valid  for  the  claim  therein  speolfled  with  any  legal 
rate  of  interest  agreed  upon ;  nor  can  she  or  her 
husband  have  the  sale  set  aside  for  her  coverture, 
or  be  allowed  anything  tor  Improvements  upon 
foreclosure. 

Bedford  v.  Burton,  11* 

2.  A  conveyance  from  husband  to  wife  which  does 
not  hinder  or  defraud  then  existing  credlton,  Is  not 
fraudulent  as  to  subsequent  creditors  without  proof 
of  actual  or  Intentional  fraud. 

WaOace  v.  PenlUM.  147 

8.  A  loan  by  a  wife  to  her  husband,  of  money 

which  Is  her  separate  property,  upon  his  promteelo 

repay  It,  creates  an  equity  in  bra-  favor,  which  a 

court  of  equity  will  enforce. 

Medmer  v.  Bonebrake,  664 

4.  His  subsequent  conveyance  of  land  to  her 
through  a  third  person  In  repayment  of  that  loan, 
not  made  to  defraud  creditors  but  to  satisfy  his  equi- 
table obligation  to  his  wife,  Is  not  a  voluntary  ood- 
veyance  and  Is  valid  against  his  creditors. 

Idem,  654 

5.  The  conveyance  by  him  first  to  a  third  person 
who  paid  nothing,  but  took  the  titie  in  trust  for  his 
wife,  and  from  mm  to  her,  to  satisfy  the  oommoa 
law  inability  to  makea  direct  conveyance  from  hus- 
band to  wife,  Is  no  evidence  of  fraud. 

Idem,  «ft4 

ILLINOIS. 

After  Illinois  became  a  State  of  the  Union  she 
was  not  affected  except  by  hor  own  voluntary  adap- 
tion, by  any  limitation,  «ther  by  the  Ordlnanoe  of 
1787  or  by  any  legislation  of  Congress,  upon  the  pow- 
era  of  the  territorial  government. 

Etcanaba  Co.  v.  Chicofio,  44t 

INDIANS.     , 

Skb  iHTBRNAi.  Rsvunrx,  7,  8. 
JCBiBDianoii,  60. 
LA»DB,15. 

1.  All  the  country  described  by  the  Act  of  Mt  as 
Indian  country  remains  Indian  country  so  long  as 
the  Indians  retain  their  original  titie  to  the  sod.  sod 
ceases  to  be  Indian  country  whenever  they  lose  that 
titie,  In  the  absence  of  any  different  provision  by 
treaty  or  by  Act  of  Congress. 

Six  Parte  Crow  Doo,  1M» 

2.  If  sec.  2145,  B.  S.,  extends  the  Act  of  Congreas. 
sec.  S889,  punishing  murder,  to  tbe  Indian  country, 
see.  2146  expressly  excepts  from  its  operation  crimsi 
committed  by  one  Indiain  against  the  penon  or  prop- 
erty of  another  Indian. 

Idem,  10S» 

8.  The  exception  contained  in  sec  21468.  S.  It  act 

10«,1(»^108,1MF.S. 
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lepealed  by  Hxe  operation  and  l^al  effect  of  the 
Treaty  wiOi  the  Soiu  Indians  of  April  S8, 1868, 15 
Stat,  at  L..  686 :  and  an  Act  of  Congreas  approved 
February  28, 1877,  to  ratify  an  agreement  with  Sioux 
Indians,  etc.,  19  Stat,  at  L.,  254. 

Idem,  1030 

i.  Learlglatlon  which  makes  offenses,  defined  by  the 
genenu  laws  of  the  United  States,  punishable,  when 
committed  within  the  Indian  coun^  by  one  In- 
dian against  the  person  or  property  ol  another  In- 
dian, may  bo  constltutionaUy  extended  to  embrace 
Indians  in  the  Indian  country,  by  the  mere  force  of 
a  treaty  without  the  aid  of  any  legislative  provis- 
ions. 

Jil«m,  1080 

5.  The  First  District  Court  of  Dakota  is  without  ju- 
risdiction to  find  or  try  an  indictment  for  murder 
committed  by  one  Indian  upon  another  in  the  In- 
dian country,  and  a  conviction  and  sentence  upon 
such  indictment  are  void,  and  Imprisonment  there- 
on is  iUegc^ 

Idem,  1080 

INFANCT. 

8KB  LnOTATIONS,  9. 

INJUNCTION. 

Stat  AmoBAvrr,  T,  8. 

Ships  and  Shippino,  6. 

EaroppaL.,e. 

Taxis  akd  Tax  Sai.k8,  18. 

1.  A  decree  dismissing  a  suit  brought  to  obtain  an 
injunction  and  dissolving  the  injunction.  Is  not  gov- 
erned by  the  ordinary  rules  that  relate  to  a  superse- 
deas of  execution,  but  by  those  principles  ana  rules 
wblob  relate  to  chancery  proceedings  exclusively. 

Hnvey  v.  McDntustd,  888 

2.  Neither  a  decree  for  an  Injunction  nor  a  decree 
dissolving  an  InJ  unction  Is  suspended  In  Its  effect  by 
a  writ  of  error,  although  all  the  requisites  for  a  gup- 
enedewi  are  complied  with.  888 

Idem, 

INSANITY. 

Seb  Jcrt,  8. 

WiTNSSSBS,  1. 

INSURANCE. 

1.  In  respect  to  the  duty  of  disclosing  all  material 
facts,  the  case  of  re-insurance  does  not  differ  from 
that  of  an  original  insurance,  unless  by  being  in 
some  Instances  even  stronger. 

Sun  Mut.  Ins.  Co.  v.  Ocean  Int.  Ck).,  337 

2.  The  duty  of  the  assured  to  communicate  all 
material  facts  to  the  Insurers,  is  not  excused  be- 
cause they  are  actiuilly  known  to  the  latter,  unless 
their  knowledge  is  as  particular  and  full  as  his  own 
information. 

fdem,  337 

IMSURANCI,  FiBB. 

1.  A  clause  in  an  insurance  policy  that  "  any  per- 
son other  than  the  assured,  who  may  have  procurea 
the  insurance  to  be  token  by  this  company  shall  be 
deemed  to  be  the  agent  of  the  assured  named  In  this 
policy  "  makes  him  such  agent  only  as  to  matters 
Immediately  connected  with  the  prociuement  of  the 
policy ;  it  does  not  authorize  service  upon  him  of  a 
notice  of  cancellation  of  the  policy. 

Orace  v.  Am.  Cent.  Inn.  £>».,  088 

2.  To  terminate  a  contract  of  insurance  requires 
notice  to  the  assured  or  to  some  one  who  Is  his  agent 
to  receive  such  notice. 

Idem,  038 

8.  Evidence  of  a  general  custom  in  fire  insurance 
business  to  consider  the  broker  obtaining  insurance 
as  the  agent  of  the  insured  for  the  purpose  of  giv- 
ing notice  of  termination,  is  inadmissible  when  It 
contradicts  the  manifest  Intent  of  the  parties. 

laem,  93it 

iNaUBAKOB,  LITB. 

1.  An  Insurance  Company  is  estopped  from  insist- 
ing on  the  forfeiture  of  a  policy  for  non-payment  of 
premium  on  the  exact  day  it  oecomes  due  if  tend- 
ered within  a  reasonable  time  thereafter,  where  its 
conduct  has  been  such  as  to  induce  the  insured  to 
believe  that  the  forfeiture  would  not  be  enforced. 
If  payment  was  made  within  such  reasonable  time. 

Ptoniz  Ins.  Co.  v.  DoAer,  66 

2.  Where  the  premium  on  an  insurance  policy  is 
subject  to  reductions  by  dividends,  the  company 
must  give  notice  of  the  amount  actually  to  be  paid 


where  it  has  been  its  custom  to  do  so,  before  It  can 
forfeit  the  policy  for  non-payment. 

Jilem,  65 

8.  Where  a  policy  of  life  Insurance  shows  upon  Its 
faoe  that  it  was  applied  for  and  Uie  premium  paid 
by  another  person  and  that  it  was  issued  for  his  ben- 
efit, the  words  "the  assured  "  In  the  policy  apply  to 
the  penon  for  whose  benefit  the  policy  was  affected, 
and  not  to  the  party  whose  life  was  insured,  and  the 
former  may  sue  upon  it. 

Conn.  3fut.  Life  Ins.  Co.  v.  Ltuihs,  800 

i.  One  partner  has  on  insurable  interest  in  the  life 
of  his  co-partner  who  is  indebted  to  him  for  his  pro- 
portion of  the  capital. 

Idem,  800 

5.  The  extent  of  a  man's  Interest  in  the  life  of  an- 
other, depending  upon  a  continuing  pturtnership  or 
the  results  of  business  transactions  not  yet  com- 
pleted, is  uncertain,  and  in  such  cases  all  that  can  be 
required  is  an  actual  Interest  and  an  estimate  of 
the  amotuit,  made  in  good  faith  without  Intent  to 
deceive. 

Idem,  800 

6.  A  misstatement  of  the  cause  of  the  death  of  a 
brother  of  the  deceased,  in  an  answer  In  a  previous- 
application  made  by  the  person  whose  life  was  in- 
siu«d,  cannot  be  Incorporated  into  the  policy. 

Idem,  800 

7.  Where  the  reasoning  faculties  of  the  assured 
are  so  far  Impaired  that  ne  cannot  fairly  estimate 
the  moral  consequences,  the  moral  complexion  of 
his  act,  even  though  be  can  reason  suffidently  well  ' 
to  prepare  with  groat  deliberation  and  execute  hte 
design  with  success,  he  Is,  nevertheless,  so  far  lnsan& 
that  his  death  thus  caused  Is  not  "  suicide  "  such  as 
will  avoid  his  policy  of  Ufe  insurance. 

ManhaUan  Ufe  Itu.  Co.  v.  Broughton,      878 

INTEREST. 

SiBB  Bonds,  17. 

Husband  and  Wifb,  1. 
Ububt,  1. 
1.  The  mere  proof  that  money  was  received  by  an 
officer  of  the  Government  who  has  the  duty  of  dis- 
bursing or  paying  it  out  as  occasion  may  arise,  raises 
no  obligation  to  pay  interest  in  the  absence  of  some 
evidence  of  conversion  or  some  refusal  to  respond 
to  a  lawful  requirement. 

U.  S.  V.  Denvir,  864 

Z.  In  a  suit  on  the  bond  of  a  military  storekeeper 
in  the  army,  and  where  the  amount  found  due  had 
reference  to  property  as  well  as  money,  where  no 
demand  had  been  made  until  theser\iceof  the  writ,, 
interest  can  only  be  allowed  from  that  date. 

U.  S.  V.  Knnwles,  864 

3.  Where  a  judgment  for  excessive  fees  against  a 
Collector  of  Customs,  Is  aflSrmed  here  on  writ  of  er- 
ror brought  by  him,  the  "  final  judgment "  in  the 
case  is  that  rendered  in  pursuance  of  the  mandate 
of  this  court,  and  interest  must  be  allowed  from  the 
date  of  the  former  judgment. 

ScheU  V.  Cochrnn.  B4S 

4.  The  Illinois  Statute  of  1879,  entitling  the  pur- 
chaser at  a  mortgage  sale  in  case  of  redemption  to 
interest  upon  his  bid  at  the  rate  of  eight  per  cent 
per  annum  (the  previous  law  preecrlbTng  ten  per 
cent).  Is  applicable  to  all  decretal  sales  of  mortgaged 
premises  thereafter  made,  although  the  mortgage 
was  given  before  the  passage  of  that  Statute.  Such 
reduction  In  the  rate  of  interest  did  not  impair  the 
obligation  of  the  contract. 

<7onn.  Mut.  Ufe  Ins.  Co.  v.  Oitshmatt,         648 

5.  The  purchaser  at  decretal  sale  Is  entitled  to  in- 
terest at  the  rate  prescribed  by  statute  when  he  pur- 
chased. 

Idem,  648 

8.  Where  a  note  on  which  a  judgment  in  Texas 
was  founded  stipulated  for  no  rate  of  interest,  tho 
interest  reserved  being  added  to  the  principal  in  the 
note  itself,  the  judgment  should  not  bear  interest 
at  a  rate  greater  than  the  legal  rate. 

EweU  V.  Dams,  688 

INTERNA!.  REVENUE. 

Sax  APPXAIi  AND  ERBOR,  13. 

Bonds,  1, 11, 13. 

Dl8TILLBB8,l. 

Evidence,  2, 9. 
Fines,  1. 
intebest,  3. 
Removal  of  Causes,  10. 
TAXES  AND  Tax  Sales,  1, 4, 9-12, 19, 20. 
1.  Section  161 R.  S.,  does  not  require  a  new  security 
for  each  and  every  advance  of  stamps ;  the  payment 
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for  stamps  purchased  nt  different  times  may  be  se- 
cured In  the  condition  of  the  same  tiond. 

Jeggup  V.  n.  S.,  88 

2.  A  railroad  company  which  paid  to  foreign  t>ond- 
holders,  during  the  time  when  sec.  122  of  the  Act  of 
June,  1864,  as  amended  by  the  Act  of  Julv,  1868, was 
in  force,  the  ful)  amount  of  interest  due  on  the 
bonds,  is  liable  to  pay  five  per  cent  thereof  to  the 
United  States. 

IT.  8.  V.  Erie  B.  B.  Co.,  IBl 

8.  A  collector  and  his  sureties  are  responsible  as 
well  for  moneys  and  stamps  retained  by  him  as  his 
own  successor,  as  for  those  received  by  him  from 
any  other  predecessor. 

U.  a.  V.  Stone,  163 

4.  The  manufacturer  of  cigan  cannot  sell  at  the 
place  of  manufacture,  from  and  out  of  boxes,  cigars 
there  made  by  him,  even  though  he  lias  paid  a  special 
tax  as  a  dealer  in  tobacco. 

Ludloff  V.  U.  S.,  693 

6.  The  removal  of  cigars  from  the  place  where 
they  were  manufactured,  by  selling  them  at  retail, 
not  in  stamped  boxes  Is  ground  for  the  forfeiture 
of  the  cigars  seized. 

Mem,  «»3 

6.  The  CJommissioner  of  Internal  Revenue  has  au- 
thority, under  sec.  8896,  R.  8.,  to  prescribe  regula- 
tions tor  the  inspection  of  cigars  and  the  collection 
of  the  tax  thereon  to  prevent  frauds  in  the  payment 
of  such  tax. 

Idem,  693 

7.  Payment  of  the  special  Internal  revenue  tax 
for  selung  liquors  In  a  collection  district  does  not 
«xempt  from  the  penalties  of  the  Act  of  1864  for  the 
unauthorized  introduction  of  liquors  into  Indian 
Territory  within  the  District. 

U.  S.  V.  Fnrty-Three  GalU.  Whisky,  80S 

6.  The  establishment  of  the  ooUectlon  district, 

embracing  the  ceded  territory,  did  not  authorize, 

nor  was  It  intended  to  authorize,  business  wliich 

was  otherwise  specifically  forbidden. 

Idem,  803 

JUDOUEMTS. 

8>B  Appbai.  and  Error,  S,  7, 22, 26, 81,82. 

Ck)BPOEATION8,  18,  21. 

Egmrr,  6, 6, 11, 15, 17,  24. 

ESIOPPBI.,  3, 11, 13-16. 

iNJtJNCnON,  1,  2. 

Interest,  3-6. 
Jurisdiction,  9, 19. 
Lands,  2, 8. 
mortoaoes,  10. 
Practice,  4. 

BECEnriBRS,  1. 

1.  On  forcoloeure,  a  personaljudgment  for  the  de- 
ficiency In  favor  of  a  third  person  wlilgenemlly  de- 
pend on  the  foreclosure  decree,  and  will  be  reversed 
if  that  IR,  for  the  same  reasons. 

Chicago  andVineennetB.B.Co.v.PoiidUik,    64 

2.  A  sheriff  in  poesession  of  property  under  at- 
tachment is  not  bound  by  a  judgment  In  a  replevin 
suit,  to  which  he  was  not  a  party,  merely  because 
bis  under  sheriff,  as  an  Individual,  was  a  party  to  the 
suit. 

OeeMe  v.  Kirby  CaroenUr  Co.,  1B7 

8.  The  United  States  Courts  only  regard  Judg- 
ments of  the  i^tate  Courts  establishing  personal  de- 
mand as  having  validity  or  as  importing  verity 
where  they  Ijave  oeen  rendered  upon  jMrsonal  cita- 
tion of  the  party,  or  of  those  empowered  to  receive 
process  for  him  or  upon  his  voluntary  appearance. 

St.  Clatr  V.  Cor,  888 

4.  Where  service  Is  made  within  a  State  upon  an 
agent  of  a  foreign  corporation  under  a  statute  of 
toe  State  authorizing  such  service,  it  Is  essential,  in 
order  to  support  the  jurisdiction  of  the  court  to 
render  a  personal  judgment,  that  it  should  appear 
somewhere  In  the  record,  either  in  the  application 
for  the  writ  or  aooompanylng  Its  service,  or  in  the 
pleadings  or  the  finding  of  the  cotut,  that  the  cor- 
poration was  engaged  in  business  in  that  State. 

Idem,  »»» 

5.  A  decree  in  partition  in  chancery  will  not  be 
aided  by  compelling  conveyances  twelve  years  after 
it  is  made,  even  though  it  was  entered  by  consent, 
if  it  erroneously  stated  the  interest  of  one  party  and 
has  been  repudiated  or  Ignored  by  the  parties  dur- 
ing all  the  meantime. 

aay  V.  Parpart,  *56 

6.  The  Supreme  Court  of  the  District  of  Columbia 
is  a  Court  of  the  United  States  and  its  judgment  is 
conclusive  upon  the  parties  in  every  State,  except 
for  such  causes  as  would  be  sulBclent  to  set  it  aside 
in  the  courts  of  the  District. 

Bmbry  v.  Palmer,  346 
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7.  A  judgment  entered  into  by  consent  for  a  cer- 
tain sum  subject  to  any  credits  for  which  vouchers 
might  be  produced.  Is  binding  on  parties  and  privies 
and  establishes  a  claim  for  the  whole  sum  if  the 
debtor  establishes  no  credits. 

Btiraem  v.  Sellgman,  3S9 

8.  A  judgment  rendered  at  a  time  when  coin  and 
currency  are  equal  in  value,  forthe  recovery  of  flve 
per  cent  tax  on  interest  paid  in  ooln  by  a  railroad 
company  to  foreign  bondholders  may  be  simnly  a 

Eineral  judgment  for  the  amount  due,  althouirh  the 
w  imposing  the  tax  provided  for  its  collection  in 
legal  tender  currency  according  to  the  value  of  tbe 
coined  money  In  currency. 

U.  S.  V.  Erie  B.  B.  Co.,  3SB 

9.  Where  there  Is  but  one  claimant  of  the  proper- 
ty libeled  in  a  prize  case,  a  decree  In  his  favor  Is  not 
conclusive  against  other  persons  who  may  there- 
after assert  title  to  it. 

CutMng  V.  Laird,  3*1 

10.  A  decree  rendered  by  a  state  court  does  not 
bind  non-residents  in  a  proceeding  purely  in  perao- 
nam,  in  which  they  did  not  appear  and  had  no  no- 
tice except  by  puDlication  aooreased  to  the  "un- 
known holders  "  etc. 

Pana  v.  Bowler,  4»4 

11.  A  state  judgment  cannot  be  Impeached  oollBt- 
erally  in  the  D.  S.  Courfa,  by  showing  that  if  dueef- 
fect  had  been  given  to  the  laws  it  would  have  been 
the  other  way.  The  U.  8.  Courts  must  gi\-e  it  tlie 
same  effect  as  the  State  Couria. 

Chicago  AA.B.B.  Co.  v.  Wlgoiru  Ferry  Co„  «3e 

12.  In  a  suit  to  compel  a  railway  company  to  do 
an  express  company's  business,  a  decree  which  re- 
quires the  carriage,  fixes  the  compensation  to  be 
paid,  adjudges  costs  and  awards  execution,  is  final, 
although  leave  Is  given  the  parties  to  apply  for  m 
modification  of  the  rates.  It  terminates  the  litiga- 
tion and  leaves  nothing  to  be  done  except  to  enforce 

St.  Louig  Iron  M.d  S.  B.  B.  Co.v.  Sntahem 

Exi).  Co.,  638 

18.  Hatters  which  relate  to  the  administrstion  of 
the  cause  are  incidents  of  the  nuUn  litigation,  bat 
not  necessarily  a  part  of  it,  such  as  a  supplemental 
order,  made  after  the  decree,  relating  only  to  tbe 
settlement  of  accounts  in  aid  of  the  execution  of 
the  decree. 

Idem.  SSS 

Wintltrop  Iron  Co.  v.  Meeker,  8»« 

14.  Upon  a  Btlpuiation  executed  under  tbe  provis- 
ions of  sec.  941  R.  6.,  judgment  against  both  princt- 
pai  and  sureties  may  be  recovered  at  the  time  of 
rendering  the  decree  In  the  original  cause. 

ExParte  Warden,  6SS 

15.  A  judgmentof  nonsuit  does  not  determine  the 
rights  of  the  parties  and  neither  bars  new  action ; 
nor  is  of  any  weight  as  evidence  therein. 

Manhattan  JA/e  In*.  Co.  r,  BroughUm,       878 

16.  A  judgment  in  a  mandamus  case  as  to  tbe  In- 
validity of  certain  bonds,  is  conclusive  tn  a  subae- 

auent  action  as  to  the  questions  decided,  on  the  par- 
es and  their  privies. 

X/Ou(s  V.  Brown  IVtWfuhip,  89S 

17.  A  decree  is  final  by  which  the  whole  porpoas 
of  tbe  suit  has  been  aocompUsbed. 

innthrop  Mm  Co.  v.  Meeker,  8»» 

18.  It  is  within  the  discretion  of  a  U.  S.  Court  sit- 
ting In  Texas,  if  a  plaintiff  appears  in  open  court 
and  remits  a  part  of  a  verdict  in  his  favor,  to  make 
the  proper  reduction  and  enter  judgment  aooord- 
Ingly. 

Ala.  Odd  L.  Int.  Co.  v.  Nieholt,  91S 

19.  Although  a  court  may  have  jurisdiction  over 
the  parties  and  the  subject-matter,  yet  If  ii  make  a 
decree  which  is  not  witnin  the  powers  granted  to  it 
by  the  law  of  Its  organization,  its  decree  is  void. 

U.  S.V.Walker,  9«7 

20.  A  decree  on  a  bill  for  relief  upon  an  eiecutorr 
contract  for  public  lands,  long  since  settled  by  third 
persons,  which  has  tbe  effect  to  embarrass  nun 


ous  people  who  have  had  no  opportunity  to  be  tiearal. 
and  to  tie  the  bands  of  a  State  in  dealing  with  ttn 
public  lands.  In  a  suit  to  which  it  Is  not  a  party ,wlU 
be  set  aside,  where  the  time  of  the  performance  oat 
the  contract  has  expired  for  many  years. 
ITaJsh  V.  PrcMon, 

JURIES. 

See  Appeal  and  Error,  24, 29, 80. 

Appbai.  and  Error,  Practio  on,  S, 
CONBI'lTtTlONAI.  Law,  38. 
CBDnNAI.LAW,  IS,  16. 
JUDOJCENIS,  18. 

QtneanoHs  of  Law  and  Fact,  ptimlm. 
1.  When  a  cause  depends  upon    tbe  effect    or 
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weight  of  testtmon^,  it  8iiouId  never  be  withdrawn 
from  the  Jury  luileeB  the  testinionjr  is  of  suon  a  oon- 
olusiye  cuarsoter  that  a  venUot  in  opposition  to  it 
would  be  set  aside. 

Phanix  Int.  Co.  v.  Doster,  65  [ 

2.  Wliere  a  settlement  is  proved  as  to  certain  claims  , 
in  Issue,  so  that  there  is  no  question  for  the  jurv,  a  | 
diamreand  refusal  to  ohaiKe,  wbich  have  the  effect 
to  draw  the  oonsideratlun  of  those  matters  from  the 
.Jury,  is  not  error. 

Ames  V.  Quimbu,  100 

S,  A  court  cannot,  in  an  action  at  law,  constetent- 
ly  with  the  constitutional  right  of  trial  by  Jnry,sub- 
mit  a  part  of  the  facts  to  the  Jury  and  itself  deter> 
mine  the  remainder,w1thout  a  waiver  by  the  defend-  i 
aots  of  a  verdict  by  the  Jury.  i 

Hodgea  V.  Eagton,  169' 

i.  Where  the  answers  by  a  Jury  to  specific  ques- 
tions af  fact  ore  not  sulBcient  to  sustain  a  Judgment : 
it  must  be  reversed,  oltboutrh  the  court  granted 
It  *'  upon  the  special  verdict  and  facts  conceded  or  | 
not  disputed  on  the  trial." 

Mem,  160 

5.  Trial  by  Jury  is  a  fundamental  guaranty  of  the  I 
rights  and  liberties  of  the  people ;  consequently,  i 
every  reasonable  presumption  should  be  indulged  ' 
against  its  waiver.  I 

Idem,  160 

6.  Where  there  are  two  counts  in  evidence  con- 
oeming  the  number  of  pieces  of  heading  sold,  the  i 
Jury  are  not  obliged  to  adopt  either  one  but  may 
make  probable  aUowanoes  fur  errors  in  both,  al- 
though no  mathematical  demonstration  of  the  oc- 
ouraoy  of  the  result  is  possible. 

OU  Co.  B.  Van  EUeii,  310 

T.  The  jury  may  be  controlled  in  their  determi- 
nation of  a  question  by  a  peremptory  instruction. 
If  the  testimony  is  of  such  a  conclusive  chaiiicter  as 
would  compel  the  court,  in  the  exercise  of  a  sound 
legal  discretion,  to  set  aside  a  verdict  if  one  were 
returned  in  oppoaitiou  to  such  testimony. 

Montclatr  v.  Dana,  436 

8.  An  instruction,  requested  to  be  given  to  a  jury, 
that  "the  only  legal  tost  of  insanity  I9  delusion,"  can- 
not properly  be  given  as  a  rule  of  law. 

Mafthattan  Lite  Ing.  Co.  v.  Bmughttm,        878 

9.  When  the  evidence  given  at  the  trial,  with  all 
the  inferences  that  t»e  jury  could  justiflablv 
draw  from  it,  is  insufficient  to  support  a  verdict  for 
the  plaintitl,  so  that  such  a  verdict.  If  returned,  must 
be  set  aside,  the  court  may  direct  a  verdict  for  the 
-defendant. 

RanJaa  v.  BaU.  &  O.  R.  R.  Co.,  1003 

.JURISDICTION. 

Skb  Appeai.  ano  Ersok,  pa/vtm. 

Afpkal  and  Kbbob,  FBAcncs  oit.  Passim. 

Ck>IXISION,  6. 

c!on9iit0tionaii  law,  so,  14. 
Corporations,  1, 8, 19. 

COURTS-MARTIAt/ll. 
JUOOMBNTS,  4.  18. 19. 

L  That  a  defendant,  who  la  In  fact  a  mere  gar- 
nishee, is  a  citizen  of  thesame  State  as  the  complain- 
ants, does  nut  deprive  the  United  States  of  Jurisdic- 
tion where  the  real  defendants  in  interest  are  all 
'Citizens  of  anotlier  State. 

Bacon  v.  Bives,  60 

2.  Except  in  special  cases  this  court  cannot  review 
«  judgment  or  decree  of  the  Circuit  or   District ' 
Court  on  the  ground  that  the  matter  in  dispute  1 
arises  under  the  Consititution  or  laws  of  the  United  ' 
States  unless  the  amount  exceeds  t5,00U.  I 

Aclams  v.  CrUtendcn,  90  , 

3.  Distinct  decrees  In  thesame  suit,  in  favor  of  or  1 
against  distinct  piu'tiee,  cannot  bo  Joined  to  give  this 
«ourt  jurisdiction,  by  making  the  amount  in  contro- 
versy exceed  $5,000.  1 

Mem.  00  I 

Ex  Parte  BaU.  i  Ohio  R.  R.  Co.,  78  | 

Farmers  J[>ion  *  ZVust  Co.  v.  Wattrman,    116 
Schwed  V.  Smith,  166  I 

Hawley  v.  Fairtianks,  8«0  1 

4.  This  court  will  not  take  Jurisdiction  on  a  oertifl-  i 
oate  of  division  of  opinion.w^ere  the  points  certified  ! 
are  of  fact  and  not  of  law  or  where  the  whole  cause  I 
Is  certified  instead  of  single  points. 

Weeih  r.  N.  B.  Mnrt.  Co.,  90  | 

5.  To  give  this  court  jurisdiction  on  the  ground  , 
that  a  federal  quo.^tion  is  Involved,  such  question  < 
must  appear,  by  direct  and  express  statement  nr  by 
necessary  intendment  from  the  record,  to  have  been 
raised  and  decided  in  the  court  below.  \ 

Brown  v.  Colnrado,  132  1 

0.  Where  in  an  action  of  ejectment  brought  by  I 

U.  S.  Book  ^. 


the  State  of  Colorado,  a  deed  to  the  Territory  of  Col- 
orauo  was  admitted  in  evidence  against  an  objec- 
tion, on  the  Kround  that  the  Territory  could  not 
take  a  conveyance  without  consent  ol  the  United 
States,  no  f  oaorol  question  is  decided  which  can  give 
tbisotjurtjurlsdictlun.  Mem,  ISS 

7.  While  tue  United  Statescannot  be  sued  except 
where  Congress  has  provided,  tlie  rights  of  an  indl- 
viduul  to  property  claimed  by  mm  may  be  adjudicat- 
ed and  enforced  by  the  courts  in  an  action  against 
olhcers  and  agents  of  the  United  States,  although 
tUey  hold  it  simply  as  such,  in  the  name  and  by  au- 
thority of  the  United  States. 

U.S.v.hee,  171 

8.  The  Jurisdiction  of  this  court,  to  review  the 
Judgments  of  the  inferior  courts  of  the  United  States 
In  criminal  oases  by  habeas  enrime,  is  limited  to  the 
question  of  the  power  of  theoourt  to  try  or  to  com- 
mit the  prisoner  for  the  act  of  which  ne  has  been 
convicted. 

Ex  Parte  Curtin,  939 

Ex  Paie  C^irll,  «88 

9.  A  iiecree  to  be  final,  so  as  to  give  this  court  Ju- 
risdiction on  appenl,  must  terminate  the  litigation 
of  the  parties  on  the  merits  of  the  case,  so  that,  if 
tiiere  should  bo  an  affirmance  here,  the  court  below 
would  have  nothing  to  do  but  to  execute  the  decree 
it  iiad  already  renuered. 

Oram  V.  Phcenix  Ins.  Co.,  »S7 

Biigtwlck  V.  Brinckcrhoff,  73 

Winthrop  Iiim 0>. v..  Meeker,  808 

St.  L.Irim  M.AS.B.  H.C0.V.  SoutA.Bxp.  Cb.,688 
Ex  I-aite  JVmtOfi,  7O0 

10.  The  amount  in  controversy  to  determine  the 
Jurisdiction  of  this  court  is  the  sum  actually  in  dis- 
pute in  ttiat  particular  cause  without  regard  to  the 
possible  collateral  effect  of  the  judgment  in  another 
suit  tietween  the  same  or  other  parties. 

Elgin  V.  Marshall,  240 

Aeio  Jersey  Zinc  Go.  v.  Trotter,  888 

Opeltka  City  c.  iMnM,  873 

11.  This  cijurt  has  no  jurisdiction  to  review  a  Judg- 
ment for  a  sum  not  in  exce -slot  $5,000,  recovered 
u|)on  coupons,  although  it  may  operate  as  on  estop- 
pel in  lui  action  on  bonds  for  a  much  larger  sum. 

Elgin  V.  Marshall,  it40 

IS.  To  give  this  court  jurisdiction  in  cases  depend- 
ent on  the  amount  in  controversy,  the  matter  in 
dispute  must  be  money,  or  some  right,  the  value  of 
which  can  be  cnlculated  and  ascertained  in  money. 
YnungsKnon  Bank  v.  Hughes,  t         868 

in.  Affidavits  can  only  t)e  used  to  furnish  evidence 
of  value  not  appearing  on  the  face  of  the  record 
when  the  nature  of  the  matter  in  dispute  is  such  as 
to  admit  of  an  estimate  of  itj  value  In  money. 

Idem,  868 

14.  This  court  can  review  the  decree  of  a  State 
Court  only  where  the  party  claiming  a  federal  right 
denied  thereby,  claims  It  for  himself  and  not  for  a 
third  person  in  whose  title  he  has  an  interest. 

Miller  V.  Lancaster  Bank,  880 

15.  It  Is  not  fatal  to  the  jurisdiction  of  this  com  t 
on  a  certificate  of  division  ol  opinion  from  a  Circuit 
Court  in  a  criminal  case,  that  the  certificate  falls  to 
state  that  the  point  was  certified  "  upon  the  request 
of  either  party  or  their  counsel,"  if  such  request 
can  be  fairly  inferred. 

V.  S.  V.  Harris,  800 

16.  The  transferee  of  coupons  payable  to  bearer  is 
not  an  assignee,  and  his  right  to  sue  in  a  Circuit  Court 
is  not  aSeoted  by  the  citizenship  of  a  former  holder. 

ITiomnwjn  v.  Perrtne,  898 

17.  The  Circuit  Court  will  dismiss  a  suit  where  it 
appears  that  the  cause  of  action  was  collusively  as- 
signed to  the  plaintiff  for  the  purpose  of  giving  that 
court  jurisdicticm,  which  it  could  not  take  without 
the  assignment. 

Hayilen  v.  Manning,  306 

18.  The  Circuit  Court  of  the  United  States  has  Ju- 
risdiction of  a  suit  brought  by  a  citizen  of  another 
State  to  recover  the  amount  due,  if  more  than  $5,000, 
on  the  bonds  of  a  municipal  corporation  of  Michi- 
gan, payable  to  a  corporation  of  Michigan  or  bear- 
er, or  to  bearer. 

Chickaming  v.  Carpenter,  307 

19.  Where  a  State  Court  decides  that  the  decree  of 
a  foreign  court  annulling  a  marriage  Is  valid,  tills 
court  has  no  jurisdiction  to  review  the  decision. 

Roth  V.  Ehman,  409 

20.  A  decree  of  a  State  Court  that  one  who  holds  a 
patent  from  the  United  States  for  lands  Is  a  mere 
trustee  for  another,  and  shall  be  restrali  el  from 
prosecuting  an  action  of  ejectment  under  his  patent, 
presents  a  federal  question  for  this  court. 

BaldtFln  V.  Stark.  B86 

21.  A  decision  by  a  State  Court,  that  by  the  gener- 
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al  prinoiples  of  common  law  a  notice  of  protest  left 
at  the  former  residence  in  loyal  territory  of  an  in- 
doreer  wbo  had  abandoned  it  and  gone  within  the 
Confederate  lines,  is  insufficient  to  charge  him,  if 
his  cbanue  of  residence  wtas  Icnown  or  might  with 
reasonable  diligence  have  been  Imown.to  the  hold- 
er, presents  no  federal  question. 

Allen  V.  McVeigh,  B78 

HZ.  The  issue  tn  such  a  case  is  as  to  the  Indorser's 
change  of  residence,  not  as  to  his  ability  to  make  a 
change,  and  the  Ordinance  of  Secession  and  Procla- 
mations of  the  President  are  not  involved. 

lUem,  078 

23.  Although  the  maker  and  payee  of  a  negotiable 
note  secured  by  a  mortgage  are  citizens  of  the  same 
State,  an  indorsee  of  the  note  living  in  another  State 
may,  since  the  Act  of  1875,  foreclose  the  mortgage 
in  the  U.  8.  Uirouit  Court. 

Trcitway  o.  Sanger,  688 

24.  Federal  Courts  nave  no  jurisdiction  of  a  suit  to 
restrain  the  collection  of  wharfage,  on  the  ground 
that  it  was  intended  as  a  duty  on  t<mnage.  The  in- 
tent is  not  traversable  and  the  wharfage  rates  are 
to  bo  determined  by  State  law. 

TraTupnrtation  Go.  v.  Parkentmrg,  684 

25.  Where  the  clerk  certifies  the  tnuiscrlptsent  up 
to  be  a  true,  full  and  perfect  copy  from  the  record 
of  all  the  proceedings  in  the  suit,  this  Is  guffloient 
for  the  purpose  of  Jurisdiction. 

Afo.  Kan.  <t  Tex.  R.  R.  Co.  v.  Dinimon,       640 

26.  When  the  United  States  waives  its  rightto  ex- 
emption from  suit,  and  oslts  a  prize  court  to  com- 
plete the  adjudication  of  a  cause,  begun  before  it, 
the  Oovornment  is  bound  by  the  submission  and  the 
court  has  Jurlsiliotidn  to  proceed  to  the  final  deter- 
mination of  all  tlie  questions  legitimately  involved. 

U.  S.  V.  The  Nue«tra  Sefiora  He  Reala,        666 

27.  In  cases  from  the  Supreme  Court  of  Ix>uisiana, 
the  opinion  of  the  court  below  may  bo  referred  to, 
to  determine  whether  the  judgment  Is  one  this  court 
has  authority  to  review. 

CromUy  v.  City  of  Ifew  Orteatis,  667 

28.  Where  the  case  was  disposed  of  In  the  State 
Court  before  the  federal  question  presented  by  the 
pleadings  was  reached,  and  Its  deoislon  was  placed 
on  other  grounds,  this  court  has  no  Jurisdiction. 

Idem,  667 

26.  An  appeal  allowed,  after  a  contest  as  to  the 
value  of  the  matter  in  dispute,  will  not  be  dismissed 
because  this  court  may  be  of  the  opinion  that  pos- 
sibly the  estimates  acted  upon  below  were  too  high, 
if  there  is  no  decided  preponderance  of  evidence 
against  Jurisdiction. 

Oage  v.  Pumptlly,  668 

80.  Where  a  bill  IS  fllod  to  reform  a  contract  charg- 
ing a  party  with  the  payment  of  an  incumbrance  of 
99,000,  and  the  decree  denies  the  relief,  the  amount 
in  controversy  on  appeal  Is  $9,000. 

BHtoft  v.  Sacketi,  678 

81.  A  decree  dismissing  a  bill  is  final  for  the  pur- 
pose of  an  apt>eal,  although  it  may  be  merely  inter- 
locutory so  for  as  it  grants  relief  on  a  cross-bill. 

Idem,  678 

82.  The  jurisdiction  of  this  court,  dependent  on 
amount,  is  governed  by  the  matter  In  dispute  be- 
tween the  parties  as  the  case  stands  upon  the  writ 
of  error,  or  appeal,  that  is  to  say,  as  it  stands  in 
this  court. 

Hilton  V.  iXcfcenwm,  688 

88.  This  court  has  jurisdiction  of  a  writ  of  error, 
or  appeal,  by  a  plaintllT  below,  when  he  sues  for  as 
mucn  OS  or  more  than  our  jurisdiction  requires  and 
recovers  nothing,  or  recovers  only  a  sum  which,  be- 
ing deducted  from  the  amount  or  value  sued  for, 
leaves  a  sum  equal  to  or  more  than  our  jurisdictional 
limit,  for  whiOQ  he  failed  to  get  a  judgment  or  de- 
cree. 

Idem,  688 

St.  Thlscourthasjurisdiotionof  awrltof erroror 
appeal  by  a  defendant,  when  the  recovery  against 
mm  Is  as  much  In  amount  or  value  as  Is  required  to 
bring  a  case  here,  and  when,  having  pleaded  a  set- 
off or  counterclaim  for  enough  to  give  this  court 
jurisdiction,  he  Is  defeated  upon  his  plea  wholly,  or 
recovers  only  an  amount  which  being  deducted 
from  his  claim  as  pleaded,  leaves  enough  to  give  lu 
jurisdiction,  which  has  not  been  allowed. 

Idem,  688 

85.  The  amount,  as  stated  in  the  body  of  the  dec- 
laration,and  not  merely  the  damages  alleged,  or  the 
prayer  for  judgment,  at  its  conclusion,  must  be  con- 
sidered In  determining  whether  this  court  can  take 
jurisdiction.  The  same  is  true  of  the  oounterolaim 
or  offset. 

Idem,  688 

86.  In  an  action  to  set  aside  proceedings  for  f  ore- 

1118 


closure  and  obtain  a  conveyance  of  the  mortgaged 
property,  a  decree  is  final  lor  the  purpose  of  an  ap- 
peal which  settles  every  question  m  diniute  between 
the  parties,  and  leaves  nothing  to  be  done  but  to 
complete  the  sale  under  the  proceedings  for  lore- 
closure,  and  hand  over  the  surplus  as  the  decree  di- 
rects. Ex  Parte  JVbrton.     «  70» 

87.  Where,  in  a  libel  against  a  vessel  for  aooUiskm 
^,000  damages  Is  claimed,  but  a  sttpnlatlan  for 
(2,100  as  the  appraised  value  of  the  vessel  is  giren. 
upon  appeal  from  a  dismissal  of  the  libel  by  tte  Ctr- 
oult  Court^  this  court  haano  jurlsdiotlon.  as  the  sum 
or  value  in  dispute  does  not  exceed  $0,000,  as  i«- 
quired  by  the  Act  of  1875. 

Starin  v.  The  Je»tte  Wltttamtou,  7SO 

88.  A  decree  against  the  vessel  for  $27,000  would 
not  establish  the  liability  of  the  claimant  of  the  ves- 
sel to  respond  for  that  amount  tn  iieraofMim,  unleas 
he  was  the  owner  of  the  vessel  at  the  time  of  the 
collision,  and  that  fact  must  appear  by  the  record, 
to  authorize  this  court  to  comader  the  $27,000  as  the 
value  of  the  matter  in  dispute  on  saldappeaL 

Idem,  7»o 

89.  The  District  Court  of  the  United  States  for 
the  District  of  New  Jersey  has  jurisdiction  of  asult 
in  admiralty.  In  iicrsonam,  against  a  Mew  Tork  cor- 
poration, where  it  acquires  such  Jurisdiction  by  tbe 
seizure,  under  process  of  attachment,  of  a  vessel 
belonging  to  such  corporation,  when  such  vessel  is 
afloat  in  the  Kill  van  Kull,  between  Staten  Island 
and  New  Jersey,  at  the  end  of  tbe  dock  at  Bayoonc.. 

I  New  Jersey,  at  a  place  at  least  300  feet  below  low- 
I  water  mark  and  b  fastened  to  said  dock  by  means 

of  a  line  running  from  the  vessel  and  attached  to 

spUes  on  the  dock. 

Ex  Parte  Devoe  3tfq.  do.,  74M 

40.  A  vessel  so  situated  is  within  the  territorial 
limits  of  the  State  of  New  Jersey  and  of  the  District 
of  New  Jersey,  and  is  not  within  the  tenltuilal 
limits  of  the  State  of  New  Tork  nor  of  the  Butom 
District  of  New  York. 

Idem,  764 

41.  Where,  in  an  action  of  replevin,  the  Ctrcolt 
Court  quashed  and  vacated  the  writ  and  diiimij^ni 
the  action  at  tbe  costs  of  the  plainliS  and  awarded 
execution  because  it  had  no  Jurisdiction,  it  is  a  final 
Judgment. 

Ex  Parte  Baltimore  A  O.  R.  R.  Co.,  81* 

42.  Where  several  Judgment  plalntifls  united  in 
an  application  to  the  Circuit  Court  for  a  mondannu 
to  compel  payment  of  a  Judgment  against  a  tovn. 
on  its  bonds,  two  Judgments  in  fftvor  of  one  ciedtt- 
or,  the  aggregate  amount  of  which  including  Inters 
est  to  the  time  the  mandamus  was  awarded,  exceeds 
$5,000,  ore  sufficient  in  amount  to  gl\-e  this  court 
jurlsdlotton  of  the  case. 

Havoley  v.  Fairbanks  Sao 

43.  In  a  civil  suit  or  proceeding,  this  court  has  no 
Jurisdiction  of  a  question  certified  on  division  of 
opinion,  unless  there  has  been  a  llnal  judgment  In 
the  Circuit  Court ,  but,  if  it  is  a  criminal  proceed- 
ing, it  has,  before  Judgment. 

Ex  Parte  Tom  Tona.  B86 

44.  In  an  action  of  trespass  for  entering  am  lands 
and  digging  up  and  caiiTlng  away  a  quanttty  of 
ore,  in  which  there  were  counts  in  tbe  declaration 
quare  daUKum  freatt-tLDi  de  bonis  aapnrta((ii,and 
neither  party  set  up  title,  and  the  plaintiff  recovas 
judgment  for  less  than  $5,000,  this  court  has  »> 
Jurisdiction  on  writ  of  error. 

iVeio  Jersey  Z<ne  Company  v.  TroUer,         SSft 

45.  In  asult  on  coupons  for  more  than  $5,000^  if 
the  plaintiff  discontinues  as  to  pert,  so  as  to  reoonr 
Judgment  for  less  than  that  sum,  this  court  has  no 
jurisdiction  to  review  the  Judgment. 

QpeUfca  Cifv  V-  X>a»<el,  S7S 

46.  Where  the  question  Involved  was  one  of  gen- 
eral jurisdiction  and  not  of  local  law.  and  a  party  hi 
interest  discontinued  a  suit  brought  in  the  court  of 
another  State  by  its  trustee,  and  had  anothec- 
tnistee  appointed  In  Its  own  State  for  tbe  exprea* 
purpose  of  bringing  suit  in  a  Federal  Court  oo  ol>- 
jection  thereby  arnes  under  the  Act  of  I87S,  to  tbe 
jurisdiction  of  the  FMeral  Court. 

Manhattan  Life  fiui.  Co.  v.  BroaoMon.      STB 

47.  Where,  after  a  Judgment  was  entered  for  over 
$5,000,  a  part  of  It  was  remitted  and  a  new  Judg- 
ment entered  for  $5,000  and  costs,  tbe  latter  Jud*^ 
ment  is  tbe  final  one  and  determines  the  Jamtto- 
tion  of  this  court. 

Alabama  Oold  lAfe  Inr.  Co.  v.  mdub,      •»• 

48.  The  presumption  is  that  a  cause  is  without  t*^ 
Jurlsdictton  of  the  Circuit  Coiut.  unless  the  r- 
trary  affirmatively  appears. 

Orace  v.  Am.  Cent,  I'm.  Oo., 
48.  The  Jurtodlotion  of  tbe  Circuit  Oa«iit 
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be  supported  by  aTenuents  that  the  parties  reside 
in  different  Stales,  without  averring  also  tliat  ther 
are  "citizens"  of  such  States,  although  coupled  with 
a  subsequent  allegation  that  the  ood  troveisy  is  "be- 
tween citizens  of  different  States,"  the  latter  being 
merely  an  unauthorized  conclusion  of  law. 

Jfitom,  »3« 

80.  This  court  will  talce  notice  of  a  question  of 

Jurisdiction  although  it  is  not  raised  by  either  party. 

Idem,  938 

61.  A  bill  in  equity  in  the  Circuit  Court  of  the 
United  States  against  atown  in  one  State  by  a  citl- 
len  of  another,  for  relief  against  the  accidental 
omission  of  seals  from  bonds  of  the  defendant,  pay- 
able to  bearer  and  held  by  the  plaintiff,  some  of 
which  are  owned  by  him  and  others  of  which  are 
owned  in  different  amounts,  ptut  by  citizens  of  the 
State  in  which  the  town  is,  and  part  by  citizens  of 
other  States  and  have  been  transferred  to  Urn  by 
the  real  owners  for  the  mere  purpose  of  being  sued, 
should  be  dismiased,  under  the  Act  of  ISTfi,  so  far  as 
regards  all  bonds  held  by  citizens  of  the  same  State 
as  the  defendant,  and  bonds  held  by  a  citizen  of  an- 
other State  to  a  less  amount  than  fWO. 

Bernards  Tuvmthip  v.  Stebbiiu,  06« 

S2.  Neither  a  State  nor  the  United  States  can  be 
sued  as  defendant  in  any  court  in  this  country  with- 
out their  consent,  except  in  the  limited  class  of 
eases  in  which  a  State  may  be  made  a  party  In  the 
Supreme  Court  of  the  United  States  by  virtue  of  the 
original  jurisdiction  conferred  on  this  court  by  the 
Constitution. 

Ounninoham  v.  Maeon  <t  BrvmnoUk  B.  R. 
Co.,  »»« 

63.  Whenever  the  State  is  an  indispensable  party 
to  enable  the  court  to  grant  the  relief  sought,  it 
will  refuse  to  take  Jurisdiction. 

Idem.  »»» 

61.  The  classes  of  cases  in  which  a  State  is  not  a 
necessary  party,  although  some  Interest  of  it  may 
be  more  or  less  affected  by  the  decision  and  of  which 
the  Circuit  Court  has  Jurisdlation,  stated  and  distin- 
guished. 

Idem,  »0a 

S6.  In  a  foreclosure  8uit,a  State  which  has  the  pos- 
session and  legal  title  to  the  property  involved  is  an 
indispensable  party,  and  the  U.  S.  Circuit  Court  has 
no  jurisdiction,  although  the  suit  is  nominally 
against  the  Governor  and  Treasuter  of  the  State. 

Idem,  »»8 

se.  No  jurisdiction  belongs  to  the  United  States  Cir- 
cuit Courts,  as  courts  of  equity  to  decree  the  inva- 
lidity of  a  will  and  annul  the  probate  thereof. 

BUU  V.  Davii,  10O6 

St.  In  a  State  like  New  York,  where  its  own 
courts  of  general  civil  Jurisdiction  are  authorized 
collaterally  to  determine  the  validity  of  a  will  and 
Its  probate  In  a  suit  involving  the  title  to  real  prop- 
erty, the  U.  S.  Circuit  Courts  mav  have  like  Juris- 
diction of  such  a  suit  by  reason  of  the  citizenship  of 
the  parties. 

Idem,  10O6 

58.  The  District  Court  of  a  Territory,  within  the 
geographical  boundaries  of  whose  district  an  Indian 
reservation  lies,  may  exercise  jurisdiction  under 
the  U.  S.  laws  over  offenses  made  punishable  by 
them,  committed  within  its  limits. 

Ex  Parte  Oroui  Dog,  1030 

I.ANDS. 

Skb  Appbai.  and  Erbob,  38, 45, 68. 
Bona  Fnn  Pubohasxb,  1-3, 
Chabitixs,  1. 

CONTRACIS.  7,  n. 

Damages,  1. 
Dexds,  poaaim. 

DOWKB,  1. 

Ejzcimjint,  postfm. 
Equitt,  2. 
estoppisl,  1,  9, 12. 
bvtdence.  12  43. 
ExiconoN,  I. 

BZBOCTOBS  AND  ADMINIBTBATOBS,  1. 

Husband  and  Witk,  pcuaim. 
Indians,!. 

jubiboiciion,  20, 46, 62. 
UissB,  pattim. 
Pabtition,  1. 
Task  and  Tax  Sauss,  18. 

TBUBTS  and  TBDSTBHe,  6. 

Whabvbs,  pa»>im. 

WlIJ*,l,8,5,  6. 
1.  The  grant  to  the  St.  Joseph  and  Denver  City 
B.B.Co.,by  the  Act  of  1866,  of  odd  numbered  sections 
of  pubUc  lands  along  the  line  of  the  road,  was  in 


prweenU,  and  attached  as  to  those  sections  as  soon 
as  a  map  showing  the  definite  location  of  the  line  of 
the  road  was  filed  in  the  office  of  the  Secretary  of 
the  Interior. 

VanWtiekv.  KnmaiK,  itOl 

2.  FUluns  to  complete  a  railroad  according  to  the 
conditions  of  a  grant  of  lands  to  the  company  which 
has  already  attached,  can  be  asserted  as  a  forfeiture 
of  the  grant  only  by  the  grantor,  the  United  States, 
through  judicial  prooeedongs  or  through  the  action 
of  Congress. 

Idem,  aoi 

8.  The  validity  of  a  government  land  patent 
cannot  be  assailed  oollaterelly  because  false  and 
perjured  testimony  may  have  been  used  to  secure 
It,  any  more  than  a  judgment  of  a  court  of  justice 
can  be  assailed  collaterally  on  like  ground ;  the  rem> 
edy  Is  only  by  regular  judicial  proceedings  taken 
in  the  name  of  the  government  for  that  purpose. 
Steel  V.  Smeliina  Co.,  Zit» 

4.  Lands  embraced  within  a  town  site  on  the  pub- 
lic domain  when  unoooupied,  are  not  exempt  from 
location  and  sale  for  mining  purposes ;  the  exemp- 
tion is  only  from  settlement  and  sale  underthe  pre- 
emption laws. 

Idem,  »18« 

6,  The  oath  of  a  preemptor  may  be  taken  before 
either  the  register  or  recover. 

Potter  «.  D.  S.,  380 

8.  The  register  and  receiver  are  not  required  to 
sit  at  the  same  time  and  concurrently  pass  ui>on  the 
sufficiency  of  the  proof  of  settlement  and  improve- 
ment by  preemptors.  If  both  are  satisfied,  that  is 
all  the  law  requires. 

Idem,  330 

T.  VThen  a  party  has  filed  a  declaration  of  inten- 
tion to  claim  the  right  of  preemption,  he  cannot 
thereafter  file  a  second  declaration  for  another 
tract. 

BoMirin  v.  Stark.  B26 

8.  The  Land  Department  is  a  tribunal  appointed 
by  Congress  to  decide  the  question  whether  a  per- 
son has  filed  a  prior  preemption  claim ;  and  its  de- 
cision thereon  Is  conclusive  everywhere  else,  as  re- 
gards all  questions  of  fact. 

Idem,  BSe 

e.  Under  the  Act  of  1848,  entitled  "An  Act  to  Es- 
tablish the  Territorial  Government  of  Orewon,"  a 
religious  society  must  have  been  then  in  actual  oc- 
cupation of  publlo  lands  as  a  missionary  station,  in 
order  to  acquire  title  thereto. 

Iftes.  Sue.  V.  Datte»,  6*6 

10.  Prior  tu  the  donation  Act  of  I860,  there  could 
be  no  constructive  possession  of  public  lands  in  the 
Territory  of  Oregon. 

Idem,  S45 

U.  Under  the  Acts  granting  lands  to  the  V.  Pac., 
Cent.  Pac.  and  West  Pac  R.  K.  Cos.,  a  patent  for 
mineral  lands,  then  being  mined,  cannot  oe  upheld 
in  favor  of  one  who  appUed  for  it  with  Icnowledge 
of  their  character. 

W.  PaeificR-  R-  Co-  "•  l^-  S-.  «oe 

12.  Qucare :  whether  a  patent  for  public  lands 
granted  without  luiowledge  on  the  part  of  either 
party  of  any  precious  metals  therein,  can  be  set 
aside  on  subsequentdiscoveryof  such  metals;  and 
If  so  what  are  the  rights  of  innocent  purchasers  from 
the  grantee  and  what  limitations  exist  upon  the  ex- 
ercise of  the  Government's  right? 

Idem,  806 

18.  Quwre:  as  to  what  Is  the  nature  and  extent  of 
minerals  found  which  make  "  mineral  lands,"  ex- 
cepted from  preemption  and  from  grants  to  rail- 
roads. 

Idem,  806 

14.  Where,  by  the  laws  of  a  State,  a  deed  may  be 
recorded  though  not  proven  or  acknowledged,  and 
the  record  is  constructive  notice  to  subsequent  pur- 
chasers and  creditors,  when  the  same  person  has  ex- 
I  ecuted  two  deeds  for  the  same  land,  the  first  deed 
recorded  will  hold  the  title  although  not  proven  or 
acknowledged,  particularly  where  the  first  executed 
I  deed  was  not  recorded  until  fifty  years  from  its 
I  date  and  long  after  innooent  purchasers  had  bought 
I  the  lands. 

I  Stebt>en»  v.  Duncan,  641 

16.  There  was  no  Indian  title  in  the  way  of  the 

grant  made  by  the  Act  of  1862,  and  the  title  of  the 

Des  Moines  Talley  Co.,  the  grantee  of  the  State  of 

Iowa,  was  thereby  perfected. 

DxUmque,  etc,  B.  R.  Co.  v,  D.  M.V.  R.  R. 

Co.,  »B« 

16.  The  Act  of  the  Territorial  Legislature  of  Utah, 

providing  for  the  conveyance  to  occupants,  by  the 

mayor,  of  lands  Included  In  the  town  site,  did  not 

require  witnesses  to  his  deed.    This  class  of  deeds  is 

n        f"* 
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not  controlled  by  tiie  law  of  the  Territory  requir- 
ing deeds  generally  to  be  executed  with  two  wtt- 


TiABtwendv.IAtUe,  101» 

17.  The  la  w  of  the  place  goremg  as  to  the  formal- 
ities necessary  to  toe  transfer  of  real  property, 
whether  testamentary  or  inter  vitxi*. 

Robertson  v.  PtekreU,  1040 

18.  The  transactions  between  Tounc  and  the 
United  States  oonoeminK  the  site  of  the  City  of 
Washtneton  were  equivalent  to  a  conveyance  by 
tilm  to  the  United  States  in  fee  simple,  of  all  his 
land  described,  and  a  conveyance  back  by  the 
United  States  to  him  of  a  certain  square,  leavinv  in 
the  United  States  in  fee  simple  the  strip  of  land  des- 
ignated as  Water  Street. 

Potomac  SUetmboat  Co.  v.  V.  P.  Steam.  Co., 

lOTO 
It.  The  United  States  held  its  title  to  the  land  over 
which  such  street  was  laid  out,  for  its  own  use  and 
not  In  trust  for  any  person  or  for  any  purpose,  and 
it  Is  Immaterial  that  the  ground  laid  out  as  a  street 
bad  not  been  used  as  such  for  a  long  period  of  time. 
Idem,  1070 

ULW  OF  PIJICE. 

See  CONTBAOn,  23. 
Lards,  17. 

X.EGISI.ATIVE  POWER. 

See  CoMPBOioaE,  2. 

CoNSrtTDTIOSAI.  LAW,  26,  28. 
COBPOBATtOnS,  8. 

Unless  there  is  provision  therefor  in  the  Constltu-  '  'tfSS  ^ 
tlon  of  a  State,  an  Act  authorizing  a  city  corpora-    9°  ™*«i 
tlon  to  raise  money  by  taxation  to  be  loaned  to 
manufacturers,  is  void. 

Parkersburir  v.  Brmcn,  938 

UENS. 

See  Husband  and  Wife,  1. 

1.  A  contract  between  a  Construction  Co.  and  a 
Ballroad  Co.  that  certain  rails  and  other  materials 
shall  be  used  In  the  construction  of  a  railroad  In 
nilnois-and  thatuntil  fully  paid  for  the  seller  shall   ,~»,T<,i>< 
have  a  lien  thereon  and  constructive  possession  of   action  ai 
them.  Is  not  a  waiver  of  a  statutory  Uen  in  favor  of  i  ile> 
theseUer.                                                                 I    14.  Wb 

C.<£  A.R.R.CO.V.  Vnion  Boaina  Mm  Co.,  lOSl    found  tl 

2.  An  agreement  for  the  extension  of  credit  by  re-  to  the  c 
celving  n  note  of  the  party,  or  the  Independent  se-  menoed, 
curity  of  a  third  person,  falling  due  at  a  day  beyond  ter  of  fo 
the  period  within  which  a  lien  must  be  asserted.  Is  Inga  nei 
no  waiver  of  the  lien.when  the  note  of  security  has  I  Mci 
not  been  given.                                                                IS.  Wb< 

Jdem,  1081 '  clear  t^a 
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UHITED  UABIUTT. 

See  COI.U8IOII,  Z-i. 

Shtps  and  Sbippimo,  t-9. 

XJnnTATIONS. 

See  Appbai,  and  Brbob,  61. 

Appbai;  and  Erbob,  Practiobon,  28. 
Bux  or  Review,  6. 

CONSTITDTIOKAL  LAW,  4fl. 

Maxims,  3. 

Taxes  and  Tax  Sai.B8,  1, 15. 

1.  The  Statute  of  Limitations  does  not  begin  to 

run  against  a  trustee,  until  the  trust  is  executed  or 

disclaimed  by  clear  and  unequivocal  acts  or  words 

brought  to  the  notice  or  knowledge  of  the  parties  In  ,      „_  „ 

interest  or  until  there  has  been  an  adverse  holding.  I  "'      ^i 

Bacon  v.  RiveK,  69  ;    ,   ,*f '. 

«.  Where,  In  1868  or   1864,  a  party  in  Texas  re-   -flA,'!" 

ceived  money  to  invest  there  for  others  in  Virginia,   ?!~,''"ffi 

and  kept  them,  up  to  1876,  In  ignorance  as  to  what  he  ^SrT'  ,  ' 

had  done  with  It,  neglecting  to  answer  their  letters  of 
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Inquiry,  the  Statute  of  Limltatioiis  does  not  bar  a 
bill  for  an  accounting. 

idem,  60 

81  An  existing  right  of  action  cannot  be  taken 
away  by  shortening  the  period  of  limitation  to  a 
time  which  has  already  run. 

Chapman  v.  County  nf  Dtmgtae,  S7S 

4.  Claimant's  inability,  by  reason  of  bis  connec- 
tion with  the  rebellion,  to  comply  with  the  terms 
required.  In  order  to  bring  a  suit  against  the  United 
States  In  the  Court  of  Claims,  until  the  Amnesty 
Proclamation  of  1868,  Is  not  a  disability  which  pre- 
vents his  claim  from  being  tiorred  In  six  years. 

Kendailv.  C.8.,  437 

6.  Where  a  petition  in  the  Court  of  Claims  shows 
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the  engine  man  of  another  train  of  the  aame  oorpo- 
ratlon  upon  an  a'Uacent  track;  and  cannot  maintain 
an  action  axtiinst  the  corporation  for  the  neKli- 

SDce  of  the  envlneman  in  drlvint?  bis  engine  too 
It  and  not  giving  due  notice  of  its  approach,  with- 
out prorlng  negligence  of  the  corporation  in  em- 
ploying an  unfit  enginenmn. 

Randaav.  Bait.  A  O.B.R.  Co.,  1003 

2.  A  statute  which  provides  that  a  bell  or  whistle 
shall  be  runi;  or  sounded  sixty  rods  from  any  high- 
way croselng,  and  until  the  highway  Is  reaobed,and 
that  "the  coriorstlon  owning  the  railroad  shall  be 
liable  t(>  any  i>erson  injured  for  all  damages  sug- 
taine  r'  by  reas  >a  of  neglect  c  to  do,  does  not  make 
the  corporation  liable  tor  an  in'iry  caused  by  neg- 
ligence of  the  fireman  in  tli  s  r  jspect,  to  a  fellow 
servant. 

IJem.  1003 

MAXIMS. 

1.  Ut  TM  maultvjleat  quam  pereat. 

Prltchar,!  v.  Norton,  104 

2.The  Bovereli^n  is  not  liable  to  be  sued  in  any  ju- 
dicial tribunal  without  consent. 

U.  S.  V.  Ler.  171 

8.  NvUum  temi.us oceurrU  real. 

Fink  V.  O'Atil,  196 

4.  Volenti  nonjltin^rlo. 

FitzixUrick  V.  Flanagan,  ail 

B.  CoKtal  emptoi: 

Wo'iden-Ware  Co.  v.  V.  S.,  830 

MINES. 

Bbb  JOBISDICnON,  46, 

Lands,  U-ia 

1.  The  extension  of  a  flume  over  premises  sought 
to  be  held  as  a  mining  claim,  and  their  use  as  a  place 
of  deposit  for  the  waste  material  from  an  adjoining 
claim  Is  not  such  an  expenditure  upon  them  as  wiU 
sustain  the  claim  under  the  Act  of  1873,  re-enacted 
in  tlie  R.  S. 

JacktJm  V.  itobv,  000 

2.  In  a  suit  to  determine  conflicting  mining  claims 
to  public  lands  under  sec,  2828  K.R.tr  there  has  been 
no  wuric  dune  on  the  premises  by  either  claimant, 
plaintiff  or  defendant,  the  finding  should  properly 
be  against  both. 

Idem,  990 

8.  In  an  action  by  the  patentee  of  a  placer  claim 
to  recover  jwssesston  of  a  vein  or  lode  within  ite 
bouudarlos,  an  answer  alleging  that  the  vein  or  lode 
was  known  to  the  paveutee  to  exist  at  tUo  time  of 
applying  for  the  patent,  and  wba  not  included  in 
his  application,  weU  pleads  the  fact  which,  under 
section  2333,  H.  S.,  precludes  him  from  having  any 
right  of  possession  of  the  vein  or  lode. 

SuUican  V.  Iron  SUver  Mining  Co.,  1088 

MORTGAGES. 

See  Appeal  and  Bbsob,  1, 14, 26, 27, 89, 46, 60,  61, 
6tt. 
Bnxs,  Notes  and  Checks,  8. 
Bonds,  22, 

CoNsnronoNAi.  Law,  45, 46, 
Contracts,  10, 
GQDErr,  22, 
Evidence,  15, 
Hitsbahd  and  Wite,  1, 
Interest,  4, 5, 
judoment8.1, 

JiTBISDICnON,  28,  66, 
LUfTTATIONS,  6,  7, 

Phincipai.  and  Scrsit,  1, 
Railroads,  4, 6, 
WlLI^,  5, 

1.  Where  by  the  terms  of  a  railroad  mortgage  a 
mortgagor's  right  of  possession  terminates  upon 
default  of  payment  of  interest  on  any  of  the  bonds, 
the  trustees,  or  on  their  failure  to  do  so,  any  bond- 
holder may  file  a  bill  to  foreclose ;  but  unless  the 
mortgage  expressly  stipulates  that  the  whole  debt 
shall  oe  due  In  such  a  contingency,  the  decree  must 
be  nfsi,  and  on  payment  of  the  sum  then  due  no  fur- 
ther proceedings  can  be  had  until  another  default. 

Chicago  and  V.  R.  R.  Co.  v.  FoadMi,  47 

2.  A  cUkuse  in  a  mortgage  that  the  trustees  "upon 
the  written  request  of  the  holders  of  a  majority  of 
the  said  bonds  then  outstanding  shall  proceed  and 
collect,  etc.,"  gives  the  trustees  no  power  to  act 
without  such  written  request. 

Idem,  47 

8.  The  right  to  redeem  is  a  favorite  equity,  and 
will  not  be  taken  away  except  upon  a  strict  compli- 
ance with  the  steps  neceaeary  to  devest  it. 

Idem,  47 


4.  A  decree  nM  In  foreclosure  must  find  the 
amount  due,  for  non-payment  of  which,  according 
to  the  terms  of  the  decree,  the  propeii^y  must  be 
sold;  and  a  substantial  error  in  t&ls  will  vitiate 
suljeequent  proceedings. 

Idem,  47 

6.  Where,  by  the  terms  of  the  mortgage,  the  entire 
debt  does  not  become  absolutely  due  on  the  default 
to  pay  interest,  except  at  the  election  of  the  trust- 
ees as  declared  and  notified  by  them  to  the  mort- 
gagor, the  right  to  foreclose  for  the  whole  debt  must 
be  established  by  such  declaration  and  notice ;  the 
default  to  pay  interest  alone  Is  not  sufficient. 

Itiem,  47 

6.  T.ie  right  of  the  mortgagee  in  such  case  to  re- 
deem, and  thus  prevent  the  sale,  is  preserved,  on 
payment,  not  of  the  unmatured  principal  sum  of 
the  debt,  but  merely  of  the  Interest  then  actually 
due  and  in  arrears. 

Idem,  47 

7.  In  a  suit  to  foreclose  a  second  mortgage  upon 
a  railroad,  a  court  has  power  to  order  the  teoenrer 
before  paying  the  flist  mortgage  to  pay  certain 
claims,  payment  of  which  is  inaispensaole  to  the 
business  of  the  road,  including  claims  for  materials, 
repairs,  and  ticket  and  freight  balances,  someof 
which  claims  are  yet  to  be  created  and  others  were 
contracted  even  more  than  ninety  days  before  the 
receiver's  appointment. 

Mtttenberger  v.  Logantporl  R.  R.  Co.,         117 

8.  On  a  suit  for  foreclosure  of  a  second  mortgage 
on  a  railroad  where  a  receiver  Is  asked,  the  first 
mortgagee  is  a  proper  par^  and  in  such  case  the 
res  in  the  hands  of  the  court,  and  subject  to  «tle.  Is 
the  entire  mortgaged  property,  and  not  merely  the 
equity  of  redemption. 

Tdem,  117 

9.  The  right  of  a  second  mortgagee  to  all  the  In- 
come of  a  receivership  created  under  a  bill  in  fore- 
closure, filed  by  him,  &  limited  to  cases  in  which  the 
fltst  mortgagee  is  not  a  party. 

Idem,  117 

10.  On  a  suit  in  foreclosure  In  the  District  of  Co- 
lumbia a  personal  judgment  against  the  debtor  de- 
fendant may  be  given  for  any  defloiency  after  ap- 
plication of  the  proceeds  of  the  sale  of  the  lands. 

Dodge  v.  Freedman't  Sav.  A  Trust  Co.,        «0« 

11.  One  who  lends  money  In  good  faith  on  the  se- 
curity of  a  trust-deed  of  lands  shown  to  him  to  be 
unincumbered  on  the  records,  has  the  legal  title 
and  isentiUed  to  priority  of  payment  as  against  the 
indorsee  of  a  promissory  note  secured  by  a  previ- 
ous truBt-<leed  of  said  land  which  had  been  released 
by  the  trustees,  although  in  violation  of  their  trust. 

Wmiamt  V.  Jachmn,  S»» 

12.  The  Statutes  of  Illinois  relating  to  the  redemp- 
tion of  mortgage<l  proi>erty  from  sales  under  the 
decree  of  the  Federal  (Courts,  examined. 

C<mn.  Mut.  Life  Ins.  Co.  v.  Cuthman,  648 

18.  While  the  local  law,givlngthe  right  of  redemp- 
tion first  to  tho  mortgagor.then  to  judgment  credit- 
ors, is  a  rule  of  property  obligatory  upon  the  Fed- 
eral Court,  the  latter  may  prescribe  the  mode  in 
which  redemption  from  sales  under  its  own  decrees 
may  be  effected. 

Mem,  648 

14.  The  rule  in  the  IT.  S.  Circuit  Court  for  the  Nor- 
thern District  of  Illinnis,  requiring  a  judgment 
creditor  to  pay  the  redemption  money  to  the  clerk 
of  that  court  and  not  to  the  officer  holding  the  ex- 
ecution, sustained. 

Idem,  648 

16.  A  law  changing  the  rate  of  interest  on  bids  at 
mortgage  sale  applies  to  all  sales  made  thereafter ; 
but  the  purchaser  is  entitled  to  the  rate  prescribed 
by  law  when  he  purchased. 

Idem,  648 

16.  The  existing  laws  with  reference  to  which  the 
mortgagor  and  mortgagee  must  be  assumed  to  have 
contracted,  are  those  only  which  In  their  direct  or 
necessary  legal  operation  controlled  or  affected  the 
obligation  of  their  contract. 

Idem,  648 

IT.  An  agreement  merely  to  take  land  subject  to 
a  specified  Incumbrance,  is  not  an  agreement  to  as- 
sume and  pay  off  the  incumbrance.  The  grantee, 
without  words  In  the  grant  Importing  in  some  form 
that  he  assumes  the  payment  of  the  mortgage,  does 


not  bind  himself  personally. 
£»iott  V.  Saekett, 


678 

18.  The  payment  of  interest  on  a  mortgage  by  a 
grantee  of  the  equity  of  redemption.  Is  not  incon- 
sistent with  his  claim  that  be  did  not  assume  the 
payment  of  the  mortgage. 

Idem,  678 

19.  Mortgages  given  by  co-sureties,  each  to  the 
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other  lu  securitr  to  Indemnify  from  any  claim  be-  r 
yond  tbe  proportion  assumecL  are  not  in  equity  se-  I 
curitiee  for  the  payment  of  the  principal  debt,  I 
which  Inure  to  the  boneflt  of  the  creditors  upon  the  ', 
principle  of  subrogatiou. 

Hampton  v.  PMvvit,  719 

20.  WberemortcaKesareolvenbyoo-euretleseacb 
to  the  other  to  indemnify  for  an  overpayment,  un- 
less one  of  them  has  been  compelled  to  pay  and  Yiae 
in  fact  paid,  an  excess  beyond  his  agreed  share  of 
the  debt,  there  is  no  breach  of  the  conditions  of  the 
mortgatjK,  and  consequently  no  rierht  to  a  foreclos- 
ure and  sale  of  the  mortgaged  premises. 

Mem,  TLB 

21.  Although  no  precise  form  of  words  is  neces- 
sary to  constitute  a  mortgasre,  yet  there  must  be  a 
presentpurpoeeof  themortifagor  to  pled^  his  land 
for  the  payment  of  a  sum  ol  money,  or  the  (>ert'onn- 
anoe  of  some  other  act. 

A'.  0.  Nat.  Banking  Asm.  v.  Auamt,  910 

22.  A  purchaser  uf  premises  at  a  mortKanre  fore- 
closure sale  cannot,  by  airreement,  Iteep  alive  and  in 
force  such  mort^agre  after  it  has  been  foreclosed,  as 
security  for  the  pui-chase  money;  such  agreement  is 
not  a  mortgage. 

Idem,  »10 

23.  By  the  Laws  of  Michigan  a  stipulation  in  a 
mortgage  to  pay  an  attorney's  or  solicitor's  fee  of  a 
fixed  sum  is  unlawful  and  void  and  cannot  be  en- 
forced, either  under  tbe  statutes  of  the  State  or  in 
equity.  The  rule  applies  to  Federal  Courts  held 
within  the  State. 

Btndy  v.  Tovmtemi,  1088 

MUiriCIPAI.  BONDS. 

Seb  Bonds,  passim. 
atUinCIPAI.  CORPORATIOKS. 

8bb  Cobpobationb,  9, 11-13, 10. 

NATIONAL.  BANKS. 

Sbe  Banks,  jxuotim. 

NAVIGABLE  WATERS. 

1.  The  Chicago  River  and  its  branches,  although 
entirely  within  the  limits  <>t  lUiuois  are  naviga- 
ble waters  of  the  United  States,  subject  to  the  com- 
mercial power  of  Congress. 

Eicanaba  Co.  v.  Ohteogo,  44% 

2.  By  "Na  vigable  waters  of  the  United  States"  are 
meant  such  as  are  navigable  in  fact,  and  which  by 
themselves  or  their  connection  with  other  waters 
form  a  continuous  channel  for  commerce  with  for- 
eign countries  or  among  the  States. 

MUter  V.  Mayor  of  New  York,  971 

NEGLIGENCE. 

Sbs  Bondb,  7. 

Ubpuiitions,  8. 

Mastbr  and  Sebyadt,  1,  2. 

1.  If  tbe  negligence  of  a  railroad  company  con- 
tributes to,  tiiat  is  to  !iay  has  a  abare  in  producing  an 
Injury  to  an  empUyyf,  the  c«impany  la  liable,  even 
though  the  negligence  of  a  fellow-servant  was  also 
oontrlbutory. 

Grand  Trunk  R.  Co.  v.  Vumming*,  see 

2.  A  railroad  company  is  liable  to  an  emptoyf  for 
damages  caused  by  the  incapacity  of  another  em- 
pktyi,  if  bis  Incapacity  was  known  to  tbe  company 
or  could  have  been  learned  by  ordinary  care;  I.  c, 
such  diligence  and  precaution  as  is  commensurable 
with  the  perils  or  dangers  likely  to  be  encountered 
by  him. 

Wdba$h  R.  R.  Co.  V.  Afr/tonieln,  605 

S.  It  Is  culpable  neglect  for  tbe  managers  of  a  rail- 
road to  leave  a  freight  car  standing  on  the  side  track 
so  near  the  main  &ack  as  to  make  a  collision  with 
an  approaching  train  lne\-itable. 

FarUno  v.  Kelly,  7«6 

4.  It  Is  not  contributory  negligence  for  a  passen- 
ger to  ride  with  hif>ell>ow  on  the  sill  of  an  open  win- 
ao  w,  when  by  a  collision  his  arm  is  Jarred  outside  of 
the  oar  and  broken. 

Idem,  7«e 

5.  A  ground  switeh,  of  a  form  in  common  use,  was 
placed  in  a  railroad  yard,and  could  be  safely  and  ef- 
fectively worked  by  standinir  in  the  middle  opposite 
the  lock,  using  reasonable  care.  The  brakeman  of  a 
train  on  one  of  the  trades,  while  working  at  the 
switch,  standing  at  the  end  of  the  handle,  was 
struck  by  an  engine  on  the  otlier  track.  Held,  that 
there  was  no  such  proof  of  fault  on  the  part  of  the 
railroad  oorporation,  in  tbe  construction  and  ar- 
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rangement  of  the  switeh,  as  would  support  an  action 
against  It  for  tbe  injury. 

RandaU  v.  BcM.  i  O.  R.  R.  Co.,  lOOS 

NOTES.  (Editorial.)  INDEX  TO. 

Admibaiat. 

Damages  in  oases  of  capture;  on  restitution. 

The  Nuettra  Seflora  De  Begia,  6«S 

AOENCr. 

Undisclosed  principal,  not  bound  by  note  or  bUl  at 
agent  signed  or  drawn  in  agent's  own  name. 

Cragin  v.  Lovctt,  90S 

BiLI.  OF  REVUGW. 
When  may  be  brought  and  for  what. 

Sheltmi  V.  Van  Kleeck,  *99 

Bills,  Notes  and  Checks. 

Undisclosed  principal  is  not  bound  by  note  or  bOl 
of  agent  signed  or  drawn  In  agent's  own  name. 

Cra^iinv.  LoveU,  90S 

CmZBNSHIP. 

Of  corporations,  with  reference  to  JurlsdictloD  of 
courts  over  them. 

Steamship  Co.  v.  Tufpnan,  S7 

CoNBTrroTioMAi-  Law. 

Civil  rights;  stated  ecisions;  removal  of  causae 
where  denied. 

Civa  RlghttCkues,  8SS 

CORPOBATIONS. 

Citizenship  of,  with  reference  to  jurisdiction  of 
courts  over  them. 

Steamihip  Co.  v.  Tugman,  S7 

Preferred  stock,  its  issue;  rights  of  boldere  of. 

Warren  v.  King,  769 

LiabiUty  of  mtmiclpallty  for  property  destxoyed 
by  a  mob. 

Loulgtana  v.  Mayor,  etc.,  of  N.  O^  9SS 

CRnnKAi.LAW. 

Tbe  oath  must  be  lawfully  administered  by  com. 
potent  authority  to  convict  of  perjury. 

V.  S.  V.  Curllg,  SS4 

Objectiims  to  grand  jurors,  when  and  how  taken. 

U.  S.  V.  acBe.  SS7 

Oamaoes. 
In  cn«e6  uf  capture;  on  restitution. 

The  Suettra  Seilora  De  Regla,  OAS 

Measure  of  .for  nuisance. 

BaU.AP.  R.R.CO.  f).  fttthBapL ChvreK,  7S» 
Deeds. 

Misdescriptions  in;  when  It  avoids  tbero;  when  doea 
not. 

Wallace  r.  PenfieM,  147 

Record  of;  Its  effect  as  notice;  as  to  whom  not  neo- 
esaary  to  record. 

Sletibint  V.  Duncan,  041 

Gdts. 

CaiMa  mortis,  requisites  of;  what  revokes. 

Basket  V.  Hansen,  OOO 

Habeas  Corpus. 
What  quei^tions  may  be  considered  on. 

ExParUCarU,  988 

INSUBANCE. 

Ke-insuranoe. 

Sun.  MtU.  Ins.  Co.  v.  Ocean  Ins.  Co.,  3S7 

JURISDICnON. 

Citizenship  of  corporations  with  ref  eicooe  to  jo- 
risdiction  of  courts  over  them. 

Steanwhip  Co.  v.  Tugman,  87 

JtTROBS. 

Objections  to  grand  jurors;  when  and  how  taken. 

U.  S.  V.  aOe,  Sft7 

Lands. 

Record  of  deed;  its  effect  as  notice;  ai  to  whom 
not  necessary  to  record. 

Slebbtns  v.  Duncan,  841 

Mastbb  and  Sbbtant. 

Negligence;  responsibility  of  master  to  „ 

for  carefulness  and  competency  of  co^errantai 

WalHUh  R.  Co.  V.  MeDaniOs,  •«• 

Hobtoaobs. 

Effect  of  agreement  in,  that  the  whole  dwll  be- 
come due  on  f  alliue  to  pay  any  part. 

Chic.  AV.R.R.  Co.  V.  Fnidith,  47 

Assumption  of,  by  purchaser  of  premises;  whet 

10«,  107^108,  iw  r.  8. 
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-oonstituteB  effect  of;  oonveymioe  subject  to  mort- 

EUMt  V.  Saekett.  678 

Mortgage  defined;  nature  of. 

N.  O.  BariMng  Attn.  v.  Adanu,  910 

Nbouobncb. 

BeeponsibiUtr  of  master  to  servant  for  careful- 
neea  and  competency  of  co-servants. 

Wabanh  R.  Co.  v.  McOanMt,  60S 

Nuisance. 
Measure  of  damatres  for. 

BaU.  d-  P.  H.  R.  Co.  V.  Fifth  BapU  Church,  73» 
Removal  or  Causes. 
Actions  against  officers;  section  648,  B.  8. 

Davis  V.  South  Car.,  B74 

Civil  rights ;  state  decisions ;  removal  of  causes ; 
when  denied. 

Civa  BighU  Caien,  835 

NUISANCE. 

See  DamAOEs,  2. 

1.  That  is  a  nuisance  which  anno>-s  and  disturbs 
one  in  the  possoesion  of  his  property,  rendering  its 
ordinary  use  or  occupation,  physically  uncomfort- 
able to  blm.  For  such  nuisances  a  court  of  latr 
will  give  damages,  and  a  court  of  equity  will  re- 
strain if  continuous. 

Bait.  <t-  Potomac  B.  R.  Co.  v.  Fifth  SapL 
Church,  739 

2.  The  right  of  a  religious  corporation  to  recover 
for  a  nuisance,  and  the  liability  of  a  corporation  to 
respond  in  damages  for  causing  such  nuisance,  are 
not  affected  by  tbelr  corporate  character,  but  are 
the  same  as  those  of  Individuals  for  a  similar  wrong. 

Idem,  739 

8.  The  grant  of  powers  and  privileges  by  the 
Legislature  to  do  certain  things  as  to  a  railroad  com- 
pany to  bring  its  trade  Into  a  city  does  not  carry 
with  It  immunity  from  damages  for  private  nui- 
sances resulting  directly  from  the  exercise  of  those 
powers  and  privileges. 

Mem,  739 

4.  It  Is  an  actionable  nuisance  to  build  one's  chim- 
ney so  low  as  to  cause  the  smoke  to  enter  his  neigh- 
bor's house. 

Idem,  739 

OFFICERS. 

She  Bonds,  7. 

constitutionai.  law,  6. 
EgciTT,  18, 19. 
evidsiicb,2,9,11. 
Interest,  1, 2,  8. 
Internal  RBysNCE,  8, 
juooments,  2. 
Patment,  1. 
Removal  of  Causes,  10, 21. 

L  If  a  public  officer  sees  flt  to  allow  the  money  of 
the  Government  to  be  paid  into  the  hands  of  his 
agent  or  servant,  during  bis  absence  from  bis  office, 
it  IS  a  good  payment  to  him,  and  the  rislc  is  with  him 
and  his  sureties  and  not  with  the  government. 

PotUr  V.  U.  S.,  330 

2.  Where  a  receiver  of  public  moneys  charged 
himself  with  money  paid  by  preemptors  for  public 
lands,  the  sureties  on  his  official  bond  cannot  in  an 
action  thereon,  set  up  irregularities  In  the  proceed- 
ings and  claim  that  the  payments  were  unauthor- 
ized and  that  they  are  not  liable  therefor. 

Idem,  330 

8.  The  Act  of  1799,  allows  no  fees  to  a  collector  for 
putting  a  stamp  or  certificate  on  an  invoice  when 
presented,  or  for  an  oath  to  an  entry,  or  for  a  jurat 
to  the  oath,  or  for  an  order  to  the  storekeeper  to  de- 
liver examined  packages. 

Cochran  v.  ScheO,  490 

4.  Both  the  rank  and  pay  of  retired  officers  of  the 
army  are  matters  entirely  within  the  control  of 
Congress. 

Wood  V.  V.  S..  8*8 

6.  An  Act  fixing  the  salary  of  an  officer  is  not  a 
contract  that  It  snail  not  be  reduced  during  his  term 
of  office.  A  subsequent  Act  appropriating  a  less 
-  sum  for  the  salary  prevents  a  recovery  durlng.the 
time  covenxl  by  the  appropriation  Act  of  the  great- 
er sum  fixed  by  the  former  Act.  The  earlier  Act  Is 
suspended  by  the  appropriation  Act  for  the  time  It 
covers. 

U.  S.  V.  Fttiher,  886 

V.  S.V.  mtctUn,         .  887 

6.  Though  a  writ  of  attachment  be  a  valid  writ 


the  officer  Is  liable  for  the  wrongful  seizure  of  prop- 
erty not  subject  to  the  Writ. 

Malthevotv.Dcnsmore,  918 

7.  The  President  has  the  |X)wer  to  supersede  or  re- 
move an  officer  of  the  army  by  appointing  another 
in  his  place,  by  and  with  the  advice  and  consent  of 
the  Senate. 

Keyes  v.  U.  S.,  0S4 

8.  Such  power  was  not  withdrawn  by  the  provis- 
ion In  sec.  6,  of  the  Act  of  1866,  U  Btat.  at  L.,  &,  now 
embodied  in  sec.  1229,  R.  S.,  that  "no  officer  in  the 
military  or  naval  serWce  shall,  in  time  of  peace,  be 
dismissed  from  ser\-ice,  except  upon  and  in  pursu- 
ance of  the  sentence  of  a  court-martial  to  that  ef- 
fect, or  In  commutation  thereof." 

Idem,  964 

9.  When  a  Secretary  of  the  Government  Is  re- 
quired to  give  Information  on  any  subject,  he  may 
act  through  officers  under  him. 

Miller  V.  Maynr  of  New  York,  971 

10.  Where  the  Constitution  or  laws  of  a  State  do 
not  require  a  township  treasurer  to  be  a  resident  of 
the  township,  the  removal  of  a  treasurer  from  a 
township  does  not  of  Itself  vacate  hlg  office  so  as  to 
invalidate  the  service  of  a  summons  upon  him  as 
such  officer. 

Salamanca  Tovnahip  v.  WCton,  1055 

PARTIES. 

See  Appbai.  and  Ebbob,  8, 13. 

Appeal  and  Erboh,  PBAcncs  on,  4. 

COBPOBATXONS,  2, 3. 
JUBISDICnON,  1,  26. 

1.  A  covenant  reciting  that  it  is  made  between  a 
certain  party  of  one  piart  and  "S.,  and  such  other 
parties  as  he  may  associate  with  him  tmder  the  name 
of  S.  &  Co.,"  and  repeatedly  mentioning  "  8.  Si  Co. 
parties  of  the  second  part,''  signed  "  S.  &  Co.."  suffi- 
ciently shows  that  ail  the  persons  associated  with  8. 
at  the  time  of  signing  the  agreement  were  to  be 
joined  as  parties  of  the  second  part,  and  they  may 
all  unite  in  an  action. 

Seymour  v.  Western  R.  R.  Co.,  108 

2.  The  general  owner  of  property  and  a  sheriff 
who  had  It  In  poasessioa  by  attachment,  may  be 
joined  as  plaintiffs  In  an  action  of  oonveraon. 

OeeMe  v.  Ktrby  Carpenter  Co.,  167 

3.  In  a  suit  for  an  accounting  of  profits  from  a 
patented  invention,  and  for  an  injunction  against 
further  use,  the  corporation  tteelf  is  the  proper 
party,  and  not  the  corporators. 

Ambler  V.  Chateau,  388 

4.  An  assignee  In  bankruptcy  may  be  heiu-d,  as 
well  as  the  bankrupt.  In  a  case  where  the  bankrupt 
Is  allowed  to  bring  error  on  a  matter  affecting  the 
claims  orovable  before  the  assignee. 

BiU  V.  Harding,  408 

6.  Parties  to  an  action  whose  interests  are  not  to 
be  affected  by  maintaining  or  reversing  a  decree 
need  not  be  parties  to  an  appeal  therefrom. 

Banket  v.  Hassett.  60O 

PARTITION. 

See  Judomsnts,  4,  5. 

1.  A  decree  in  partition  in  chancery  does  not,  like 
a  writ  of  partition,  at  common  law,  transfer  or 
change  the  legal  title  to  any  of  the  property,  unless 
by  force  of  some  statute. 

Gay  V.  Parpcurt,  866 

PARTNERSHIP. 

See  Appeal  and  Ebbor,  39. 
INSCRANCE,  Lite,  4,  S. 
Removal  of  Causes,  16. 

1.  Upon  the  death  of  a  partner,  unless  a  partner- 
ship creditor  or  the  personal  representatives  of  the 
deceased  commence  proceedings  to  liquidate  the 
affairs  of  the  partneiship,  there  Is  nothing  to  prevent 
a  surviving  partner  from  dealing  with  partnership 
property  as  nls  own,  and,  acting  In  good  faith,  to 
make  a  valid  dlspotition  of  It. 

Fitzpatrick  v.  Flanagan.,  811 

2.  It  Is  not  a  fraud  upon  partnership  creditors  to 
apply  to  the  payment  of  individual  deota,  goods  be- 
longing to  the  surviving  partner,  which  never  be- 
longed to  the  partnership,  merely  because  they  had 
been  mingled  with  the  stock  formerly  belonging  to 
the  firm. 

MeOinty  v.  Flanagan,  815 

PATENTS  FOR  LANDS. 

See  Lands,  passim. 
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PATEITT-RIOHTS. 

8>B  Partus,  i. 

1.  A  horizontal  plate  attached  by  a  Tortiool  arm 
to  a  carriaKedoor,  haTloK  been  long  in  use  as  a  step 
cover,  the  arms  servlnur  as  a  wheel  fender,  there  fa 
no  Invention  in  extending  the  width  of  the  arm  so 
as  to  dispense  with  the  horizontal  plate;  but  join- 
ing it  to  the  step  and  having  it  yielding  and  flexible, 
so  that  its  elasticity  may  keep  the  door  open  and 
closed,  is  patuntable. 

Uoellng  v.  Robertg,  61 

S.  Where  the  specification  and  first  claim  of  an 
original  patent  for  manufacturing  counters  for 
boots  and  shoes,  were  intended  to  cover  an  eli  rngated 
heel  shaped  former,  occentricaUy  set  upon  its  shaft, 
against  which  the  material  of  which  the  counter  was 
to  be  made  was  pressed  by  a  revolving  roller  or  roU- 
ere,  and  the  first  claim  of  the  re-iasued  patent  was 
expanded  so  that  it  might  cover  a  "former"  circular 
in  cross  section,  concentrically  set  and  revolving  in 
the  eoml-oirculur  groove  of  a  stationary  mold,  by 
which  the  material  was  pressed  against  the  former, 
the  re-issue  is  void  for  covering  more  than  the  origi- 
nal. 

Moffitt  V.  Rooen,  76 

3.  Where  patented  cotton  ties,  consisting  each  of 
a  buckle  and  bond,  are  manufactured  and  sold  by 
the  owners  of  the  patents  and  stamped  "  licensed 
for  use  once  only,"  and  defendant  buys  them  after 
first  use,  the  bands  being  cut,  as  scrap  iron,  and 
makes  ot  the  pieces  a  new  band  which  he  sells  with 
the  old  buckles  thereon  to  be  used  in  baling  cotton, 
exactly  as  in  the  first  use,  it  is  an  Infringement. 
Cotton  TU  Co.  v.  Slmmom,  70 

i.  Quwre:  whether  the  sale  of  the  old  buoklec 
alone  would  be  an  infringement. 

Idem,  70 

5.  Where  the  claim  of  a  rc-lasued  patent  Is  for  a 
dilferent  Invention  from  that  described  in  the  origi- 
nal patent,  the  re-Issue  is  void. 

Wing  V.  Anthimy,  1 10 

6.  Where  an  original  patent  Is  for  a  mechanism, 
a  re-issue  which  covers  the  process  by  which  the  re- 
sult is  obtained  without  regard  to  the  mechanism.  Is 
invalid. 

Idem.  110 

7.  A  structure  not  designed  for  the  same  purpose 
as  a  patent  in  question,  and  which  no  person  look- 
ing at  or  using  it  would  understa  nd  was  to  be  used, 
and  that  In  fact  never  was  used  for  the  same  pur- 
pose, does  not  deprive  the  Invention  of  novelty. 

CUmghv.Mfo.Cn.,  1S4 

8.  The  ftrst  iwrson  who  applied  a  valve  regulation 
of  any  kind  to  a  combination  of  a  gas  burner  with 
tubes,  etc.,  Is  entitled  to  hold  all  valve  regulations 
applied  to  such  a  combination,  as  infringements. 

Idem,  134 

9.  Improvements  on  an  existing  patent  in  gas 
burners,  which  allow  them  to  be  made  In  two  pieces 
Instead  of  three,  and  at  less  expense,  and  varies  the 
construction  so  as  to  leave  the  name  always  in  one 
position,  are  new,  useful  and  patentable. 

Clough  V.  Mfg.  Co-.  136 

10.  The  assignee  of  a  patent,  with  claims  also  f  i.r 
damages  for  previous  Infringements,  cannot  by  bill 
in  equity  enforce  the  claims  assigned ;  his  remedy  to 
at  law  in  the  name  of  his  assignor. 

Hauiiard  v.  Andrew,  871 

11.  A  suit  brought  to  recover  consideration  for  the 
transfer  ot  an  Interest  In  letters  patent.  In  which  no 
issue  is  made  touching  the  construction  of  the  po- 
tent, or  its  validity  or  infringement.  Is  not  one  aris- 
ing under  the  patent  laws  of  the  United  States,  and 
cannot  be  removed  from  a  State  to  a  Federal  Court, 
where  all  the  parties  are  citizens  of  the  same  State. 

Albrtghfr.  Tean,  aSB 

12.  The  fact  that  defendants  had  licenses  to  use 
other  patents  under  which  they  were  manufact- 
uring goods,  does  not  give  them  the  right  to  litigate 
their  cause  In  the  United  States  Courts,  because  cer- 
tain goods,  which  they  asserted  were  made  under 
the  other  patents,  the  plaintiff  asserted  were  really 
made  under  his. 

rdem,  »»B 

13.  The  controversy,  as  to  whether  certain  goods 
manufactured  by  defendant  embody  the  Invention 
covered  by  the  plaintiS's  patents,  does  not  neces- 
sarily involve  a  construction  of  the  patents. 

Idem,  996 

14.  Where  the  original  patent  shows  a  sitedal  de- 
vice for  supporting  a  special  arrangement  of  rakes 
in  a  harvester,  sucn  device  being  located  on  a  par- 
ticular part  of  the  platform  other  than,  and  not 
possible  to  be,  a  part  of  the  finger  beam,  a  re-Issue 

1124 


claiming  any  device  for  supporting  a  revolving 
rake,  even  one  located  on  the  finger  beam.  Is  lo- 
valld.  Hofttettu  v.  BumeO,  33« 

15.  The  use  of  a  chain,  the  links  of  which  engage 
positively  with  the  teeth  of  sprocket  pulleys,  is  not 
an  equivalent  in  mechanism  or  functions  for  a  tight 
friction  band  and  belt  tightener. 

I.lem,  SS* 

16.  A  solid  conical  bolt  having  been  used  for  the 
purpose  of  securely  fastening  together  a  series  of 
plates  for  safe  doors  or  canngs,  adding  a  screw 
thread  to  such  bolt  is  not  a  patentable  inveotioQ. 

HisU  V.  Maeneale,  367 

17.  Bolts  used  by  the  inventor  in  two  safes  which 
were  exhibited  at  fairs  and  sold  for  use,  constitute 
ause  and  saleof  the  invention,  which  defeatsa  claim 
for  a  patent  upon  them  after  two  years. 

Idem.  9«7 

18.  One  who  has  obtained  the  whole  idea  of  an  In- 
vention from  another,  cannot  obtain  a  valid  patent 
upon  it  for  himself. 

AUantie  Workt  v.  Bnuiu.  <  43S 

19.  When  a  propeller  has  oeen  used  stem  flret 
for  dredging,  laere  is  no  invention  in  building  one 
with  screws  at  the  bow,  or  In  making  them  with 
longer  blades  and  sharpened  at  the  points. 

Idem,  438 

20.  Patents  should  be  granted  only  for  some  sub- 
stantial discovery  or  Invention  which  ad<te  to  our 
knowledge  and  makes  a  step  in  advance  in  the  U9e>- 
f  ul  arts.  The  exercise  of  Invention  must  be  some- 
what above  ordinary  mechanical  or  eDglneertaig 
gUlL 

Idem,  4SS 

21  Although  totters  patent  of  a  third  peraon  are 
not  set  u  p  by  way  of  defense  in  an  answer  to  a  claim 
of  Infringement,  U  the  invention  was  actually  put 
into  use,  their  date  being  undisputed,  they  may  be 
evidence  to  defeat  the  patent  in  suit  for  lock  of  pri- 
ority. 

Idem,  4S» 

22.  A  patent  for  a  sheet  metal  washboard  with 
transverse  and  longitudinal  grooves  crossing  each 
other,  is  not  infringed  by  one  with  diagonal  gruoves 
crossing  to  form  diamond  shaped  projectiona. 

Duf  v.  Slerting  Pump  Cn.,    .  »17 

23.  Corrugated  metal  washboards  with  chann^a 
for  water  to  run  otr  being  preNloualy  in  use,  the  po- 
tent should  cover  only  the  form  shown  and  d€>- 
scribed  in  the  patent. 

Idem,  817 

2(.  If  a  patent  be  void  because  the  device  or  con- 
trivance described  therein  la  not  patentable,  it  is  the 
duty  of  the  court  to  dismiss  the  cause  on  that  gTouad 
whether  the  defense  be  made  or  not. 

Stawmn  r.  Grand  St.  H.  R.  Co.,  S7« 

25.  A  patent  which  consists  merely  in  putting  on 

additional  pane  of  glass  In  the  ordinary  fare  box  on 

a  street  car,  opposite  the  side  next  the  driver,  b 

void  for  lack  of  ln\'ention. 

Idem,  *7« 

28.  A  contrivance  which  consists  simply  In  making 
an  aperture  In  the  top  of  an  ordlnarr  fare  box  in  a 
street  car,  and  turning  throiigh  It  the  rays  of  tbe 
head  lamp,  by  means  of  a  reflector,  is  not  patent- 
able. 

Idem,  »7« 

27.  ThecourtwIIltakeJndlcialnotloetliatderioea 
to  throw  light  Into  dark  places  througli  apertaies 
by  means  of  reflectors,  are  old. 

Idem,  87« 

28.  Where  a  patent  for  a  combination  of  several 
elements  Is  re-Issued  a  few  months  before  Its  ex- 
piration, for  the  original  claim  and  also  for  a  claim 
of  a  combination  including  a  part  of  tbe  eianents 
only,  tbe  re-issue  is  void. 

Qage  v.  Herring.  ^Ol 

29.  A  patent  for  a  combination  of  several  ele- 
ments is  not  infringed  by  using  less  than  all  of  tbem. 

Idem,  ••» 

Fay  V.  Cordetman,  »7» 

SO.  A  patented  combhnatlon  for  drying  meal.  wUch 

includes  an  automatic  conveyor  to  remove  the  meal. 

Is  not  infringed  by  a  similar  combination  wltiioat 

the  conveyor. 

Gage  v.  Herring.  *•! 

31.  Prior  printed  publications  which  describe  the 
process  covered  by  a  patent  so  fully  and  clearly  a* 
to  enable  persons  skilled  in  tbe  art,  to  whkA  tbetp- 
ventlon  relatos,  to  carry  on  the  process  will  defot 
a  patent  obtained  for  such  process.  ^^ 

IXmmtmi  v.  Teager  Mm.  Co..  7S» 

33.  Public  use  of  an  invention  with  the  coiwntof 

the  inventor,  for  more  than  two  veais  prior  to  tke 

application  for  a  patent  renders  the  patent  vo*d^^ 

Jlfan»tn0  v.  Iirtnglass  Co.,  ■*» 

106,  IO74O8.  IW.  C  S> 
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83.  A  transfer  of  the  exclusive  right  to  make,  sell 
and  use,  In  a  specified  territory,  for  five  rears,  a  pa- 
tented product  Is  only  a  license,  which  does  not 
carry  such  rlarht  to  any  one  but  the  licensee  peison- 
aily,  and  such  rlgrht  does  not,  on  his  death,  pass  to 
his  administrator  so  as  to  authorize  a  suit  at  law, 
founded  on  the  license,  to  be  brought  in  the  name 
of  the  grantor,  for  the  use  of  the  alominlstrator,  to 
recover  damages  for  an  infringement  of  the  patent 
committed  after  the  death  of  the  licensee,  by  the 
manufacture  and  sale  of  the  product  in  said  terri- 
tory. 

Oliver  V.  Rtmford  Ohem.  Works,  868 

81.  A  claim  for  an  article  of  manufacture,  to  wit :  a 
bale  of  plasterers'  hair  consisting  of  so  vera!  bundles 
inclosed  In  bags,  and  oompresaed  and  secured  to 
form  a  package,  does  not  describe  a  patentable  in- 
vention. 

Kingv.OaUun,  S70 

86.  In  deciding  whether  a  patent  coven  an  article, 
tills  court  may  utke  notice  of  matters  of  common 
knowledge  or  things  In  common  use. 

Idem,  870 

88.  The  product  of  an  old  process  applied  to  old 
materials  u  not  patentable. 

Idem,  870 

87.  The  first  claim  of  letters  patent  No.  M78<8, 
granted  18T4,  to  the  double  pointed  Tack  Company, 
as  assignee  of  Purchee  Miles  the  lnv«itor,  for  an 
"improvement  in  boU  ears"  does  not  in  view  of 
what  existed  before  in  the  art,  set  forth  any  patent- 
able Invention. 

2Vm*  Co.  v.  Tvdo  ravers  Mfg.  Co.,  877 

88.  The  second  claim  of  the  patent  does  not  set 
forth  a  patentable  combination,  but  only  an  aggre- 
gation of  parts. 

Idem,  877 

89.  A  patent  for  "an  antl-f riotlon  guide  which  is  ad- 
justable so  as  to  accommodate  different  thicknesses 
of  saw  blades  and  to  compensate  for  wear  in  com- 
bination with  the  upper  portion  of  a  web  saw 
blade,"  which  is  actuated  from  below  and  alternate- 
ly pushed  and  pulled,  does  not  cover  the  use  of  an 
endless  band  saw  passing  over  wheels  and  running 
constantly  in  one  direction  towards  the  table  on 
which  the  stuff  lies,  and  having  a  tension  over  the 
peripheries  of  the  wheels. 

Fay  V.  Cnrdemnan,  979 

40.  Using  a  two  grooved  wheel,  adjustable  laterally 
so  that  a  saw  can  run  in  either  groove  when  desired, 
does  not  infringe  a  patent  for  asmooth  faced  wheel 
so  adjustable  as  to  brtng  different  parts  of  the  sur- 
face in  contact  with  the  saw  as  desired,  when 
wheels  laterally  adjustable  were  old,  as  also  was  the 
device  of  runmng  a  saw  in  a  groove. 

Idem,  979 

«.  Claim  1  of  letters  patent  No.  85241,  ermnted 
1880,  to  Riley  Burdett,  for  an  improvement  in  reed 
organs,  defined  and  construed. 

BsUu  V.  BurdeU,  10B8 

42.  A  reed  board  with  two  sets  of  reeds,  and  a  third 
partial  set,  was  made  and  put  into  an  organ  by  one 
Dayton,  prior  to  the  invention  of  Burdett;  and, 
such  organ  being  put  in  evidence.  It  was  held  that 
the  alleged  infringing  organs  contained  nothing 
which,  BO  far  as  said  claim  was  concerned,  was  not 
found  in  such  prior  organ. 

Idem,  10B8 

48.  As  to  claim  2,  It  was  held,  that,  in  view  of  the 
state  of  the  art,  there  was  no  invention  in  making 
the  length  and  size  of  the  valve  opening  greater  or 
less  in  a  reed  board. 

Idem,  1058 

44.  The  omission  to  claim  sub-combination  in  the 
combinations  claimed,  the  existence  of  such  sub- 
combinations being  apparent  on  the  face  of  the  pa- 
tent, is  in  law  such  a  dedication  of  them.  If  new,  to 
the  public,  that  a  re-issue,  to  cover  such  sub-combl- 
natlons  in  revocation  of  such  dedication,  cannot  be 
availed  of  to  the  prejudlceof  rights  acquired  by  the 
public  before  the  re-issue  was  applied  for. 


CUmenU  v.  Odorless  ..Ipportuiu  Cb., 


io«o 


PATHnSNT. 

See  AonONB,  1. 

Absiommbnt  or  Claims,  1. 
OmoEsa,  1. 
1.  One  appointed  occasional  weigher  and  meas- 
urer, with  a  salary  of  $3,000  per  annum  when  em- 
ployed, who  mokes  out  his  bids  f or  Bervlces,dediict- 
ing  Sundays,  and  accepts  pay  thereon,  cannot  after- 
wards Insist  on  having  pay  for  the  Sundays. 

Pray  v.  U.  S.,  865 

?.  When  a  debt  due  to  a  deceased  person  is  volun- 
tarily paid  by  the  debtor  at  his  own  domlcU  in  a 


State  in  which  no  administration  has  been  taken 
{  out,  and  in  which  no  credltorsor  nextof  kin  reside, 
'  to  an  administrator  appointed  In  another  State,ana 
the  sum  paid  is  inventoried  and  accounted  for  by 
him  in  that  State,  the  payment  is  good  as  against  an 
administrator  afterwajrds  appointed  in  the  State  in 
which  the  payment  is  made,  although  this  Is  the 
State  of  the  domlcil  of  the  deceased. 

WOkiM  V.  EUett,  718 

8.  Payment  to  an  attorney  In  fact,  constituted 
such  by  power  of  attorney  executed  by  the  claim- 
ants before  the  allowanoe  of  their  claim  by  Con- 
gress, or  by  the  proper  department,  is  good  as  be- 
tween the  Oovemment  and  such  claimants,  where 
the  power  of  attorney  has  not  been  revoked  at  the 
time  Miyment  is  mode. 

BaOey  v.  V.  S.,  98S 

PENSIONS. 

1.  Pensions  are  the  bounty  of  the  Oovemment 
which  Congress  has  the  right  to  give,  withhold,  dis- 
tribute or  recall  at  its  disCTCtion. 

U.  8.  V.  TeOer,  3SS 

2.  One  who  has  received  a  pension  under  a  special 
Act  and  suteequenUy  obtains  a  larger  one  unuer 
the  general  law  thereby  surrendeis  bis  right  to  the 
former ;  he  cannot  have  both. 

Idem,  369 

PILOTS. 

See  ADMIRAIiTT,  T. 

PLEADING. 

See  Biiii.  OF  Review,  2. 
Boin>8,10. 

JunOMENTS,  4. 
LucnATtONS,  5, 10. 
Mines,  8. 

1.  A  rule  of  court,  that  where  a  defendant  inslsta 
on  a  claim  by  way  of  set-off,  founded  on  a  written 
instrument,  be  cannot "  be  put  to  the  proof  of  the 
execution  of  the  instrument,  or  the  handwriting  " 
of  the  opposite  party,  unices  an  affidavit  is  filed 
"denying  the  same,"  refers  only  to  proof  of  the 
genuineness  of  a  seal  or  of  handwriting,  and  not  to 
any  matter  which  goes  to  show  the  invalidity  oth- 
erwise of  an  instrument ;  i.  e.,  that  it  is  Illegal  be- 
cause made  on  Sunday. 

Amen  V.  QuUnbu,  lOO 

2.  While  a  party  is  bound  by  his  bill  of  particulars 
as  to  the  items  claimed,  he  is  not  bound  by  a  mis- 
take In  carrying  out  the  rate  or  price;  but  may 
show  the  true  sum  due. 

Idem,  lOO 

8.  A  notice  of  special  matter  may  be  struck  out 
when  all  evidence,  admissible  under  lt,l8  admissible 
under  the  plea. 

U.  S.  V.  Stone,  168 

4.  In  a  suit  on  bonds  where  a  statute  requires  no- 
proof  of  execution,  unless  the  plea  is  verified,  aa 
affidavit  denying  that  they  were  Issued  within  a  cer- 
tain specified  time,  raises  the  question  of  their  va- 
lidity if  not  issued  within  that  time. 

Chickaming  v.  Carpenter,  307 

6.  An  order  sustaining  a  defendant's  demurrer, 
and  giving  the  plaintiff  leave  to  amend,  does  not 
preclude  the  plaintiff  from  renewing,  nr  the  oouit 
from  entertaining,  the  same  question  of  law  at  the 
subsequent  trial  on  an  amended  declaration. 

Port  V.  Pearson,  774 

6.  It  is  clearly  within  the  discretion  of  a  court  to 
permit  an  amendment  of  the  complaint  before  trial. 

lOpeKfta  Oitv  ».  JDonieJ,  878 

7.  Where  a  bill  alleges  that  the  exemption  from 
taxation  of  a  railroad  passed  to  and  vested  in  the 
complainant  below,  the  truth  of  the  allegation  is 
not  admitted  by  a  demurrer  to  the  bill.  A  fact  Im- 
pcasible  in  law  cannot  be  admitted  by  a  demurrer. 

LoMgottU  <t  Nattmaie  JR.  R.  Co.  v.  Palmes,  989 

8.  A  demurrer  admits  all  facts  well  pleaded. 

SuiUnan  v.  Iron  saver  Mining  Co^  1088 

9.  Under  the  Colorado  Code  of  Civil  Procedure,  as 
at  common  law,  facts  may  be  pleaded  according  to 
their  legal  effect,  without  setting  out  the  particu- 
lars that  lead  to  it ;  an  i  necessary  droumstancei 
implied  by  law  need  not  be  expressed  in  the  plea. 

Idem,  1088 

PLEDGE. 

See  Cobpobations,  4, 5. 
PRACTICE. 

See  Appiai.  and  Bbbob,  Practice  on,  passim. 
Bqvitt,  15, 16. 
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Sbb  Evidenox,  26. 

Limitations,  6, 10, 

Plbadings,  JMMim. 

State  Laws  and  Dboibions,  5. 

1.  Under  the  Code  of  Hlasiaslppl,  which  expreagly 
authorizes  amendments  to  defective  affidarite,  an 
affldarlt  in  attachment  may  be  amended  by  adding 
a  newKTOund  of  attachment. 

FUxpcartek  v.  FUmaqan,  811 

2.  Where  an  equitysuit  in  the  Circuit  Court  is  not 
within  equity  jurisdlotlon,  the  bill  should  be  dis- 
missed; not  generally,  but  without  prejudice  to  a 
suit  at  law.  , 

Bogert  v.  Durant,  SOS 

8.  In  Louisiana,  if  the  defendant  goes  to  trial  on  a 
petition,  defeotire  in  not  setting  forth  the  deed 
tmder  which  plaintlH  claims,  he  waives  the  objec- 
tion. 

WaiOtt  V.Hays,  638 

4.  A  correction  of  the  form  of  a  decree  of  the 
Special  Term  of  the  Supreme  Court  of  the  District 
of  Columbia,  by  adding  the  direction  to  the  receiver 
to  pay  over  the  money  in  bis  hands  to  the  defend- 
ants, wliich  was  the  legal  effect  of  the  decree,  may 
be  miade by  theSpeclal  l^rm,  notwithstanding  an  ap- 
peaL 

Hovev  V.  McDonald.  888 

PBEEUPTION. 

See  Lands,  tS. 

PRINCIPAI.  AND  AGENT. 

Sax  Bii.r£,  Notes  and  Checks,  2, 8. 
Insurance,  Fibs,  1,  i. 

OmCBBS,  1. 

PRINCIPAI.  AND  SURETY. 

See  Mortoaobs,  IS,  20. 

OmOBBS,  2. 
Where  a  surety  has  paid  the  debt  of  his  principal, 
for  which  he  Is  secured  by  a  mortgage,  the  entry  in 
the  regular  course  of  boolikeeping  of  the  amount 
so  paid  in  general  account  against  the  debtor  does 
not  merge  or  extinguish  the  mortgage  or  the  per- 
sonal liaoility  of  the  mortgagor,  and  these  may  still 
be  asKigned. 

Bendy  v.  Townsend.  1065 

PRIZE. 

See  Adiobai/it,  1-6. 

PROCESS. 

See  Appeal  and  Ebbob,  Fraotior  on,  20, 8L 
Evidence,  11. 
Jddohents,  i,  10. 
A  writ  of  attachment,  valid  on  its  face,  pro- 
tects the  officer  when  sued  for  seizing  the  property 
of  the  defendant  therein,  though  voidable  for  a  de- 
fect in  the  affidavit  on  which  It  was  Issued. 

Matthewt  v.  Demmore,  918 

QUESTIONS  OF  LAW  AND  FACT. 

8b>  Acoount  Statsd,  1. 
JuBT,  powim. 

1.  What  constitutes  a  reasonable  time  in  which  an 
aooount  rendered  will  become  an  account  stated,  is 
a  question  of  law. 

Oa  Co.  V.  VanEtten,  810 

2.  Whether  it  Is  more  probable  that  a  mistake  was 
made  in  counting  pieces  of  heading  before  ship- 
ment, or  that  some  were  lost  in  transportation,  is  a 
proper  question  for  the  jury. 

Idem.  319 

8.  The  competency  of  a  lunatic  or  insane  person, 
as  a  witness,  is  a  question  to  be  determined  by  the 
court  upon  examination  of  the  party  himself,  and 
any  competent  witnesses  who  can  speak,  to  the  nat- 
ure and  extent  of  his  Insanity. 

DM.  of  CoL  V.  Armet.  618 

RAILROADS. 

See  Bonds.  11, 12, 27, 28, 32. 
Cabbiers,  1. 

CONSTITtmONAL  LAW,  8, «. 

Contracts,  22, 23. 

CORPORATIONS,  10,  lo. 

Estoppel,  5. 

JUDaMXIITS,12. 

Internal  Revenue,  2. 
Lands,  1, 2,  U,  13. 

1186 


See  Lienb,  1. 

HA8TBB  AND  SBBTANT,  1,  2. 

Mortoaobs,  1-T. 
Nboliobncb,  poastm. 
Nuisance,  3. 

1.  A  railroad  company  authorized  by  charter  to 
have,  etc.,  end  to  build  a  certain  line  of  road,  may 
buy  another  railroad  already  built  on  that  line,  if 
that  may  legally  be  sold,  and  Issue  ita  stock  in  pay- 
ment therefor. 

Branch  v.  Jenup,  979 

2.  Power,  given  by  charter  to  a  railroad  company 
to  purchase  and  sell  land  and  all  other  Unas  of 
property  of  whatsoever  nature  or  quality  and  to 
Incorporate  its  stock  with  that  of  any  other  com- 
pany, is  sufficient  to  authorize  the  sale  of  its  road  to 
another  company  which  has  power  to  buy. 

Idem,  S70 

3.  The  limit  of  $30,000  in  the  charter  of  the  Illi- 
nois Southeastern  R.  R.  Co.,  which  any  town  might 
donate  to  the  company  was  removed  by  the  amend- 
atory Act  of  1889. 

Pana  v.  Bowler.  4*4 

4.  Where  the  appointment  of  a  receiver  is  re- 
quested, pending  the  foreclosure  of  a  railroad 
mortgage,  the  court  may  in  its  discretion,  as  a  con- 
dition of  Issuing  the  necessary  order,  impoee  such 
terms  in  reference  to  the  payment  from  the  tn- 
oome,  during  the  receivership,  of  outstanding  debts 
for  labor,  supplies,  equipment  or  permaneot  Im- 
provement of  the  mortgaged  property  as  may. 
under  the  circumstances  of  the  case,  appear  reason- 
able, whether  current  eomings  have  or  have  not 
been  applied  to  pay  the  mortgage  debt  instead  of  to 
current  expenses. 

Union  IVutrf  Co.  v.  Souther,  4SS 

5.  The  right  to  impose  terms  does  not  depend 
alone  on  whether  current  earnings  have  bem  used 
to  pay  the  mortgage  debt,  principal  or  interest,  tn- 
Btead  of  current  expenses. 

Idem,  499 

S.  When  a  charter  of  a  railroad  company  deohues 
that  no  by-law  shall  be  made  that  Is  In  conflict  with 
the  laws  of  the  State,  and  that  the  rates  of  cfaaige 
for  the  conveyance  of  persons  and  property  are  *n 
be  regulated  ny  by-law,  only  such  charges  can  be 
collected  as  are  allowed  by  the  laws  of  the  State. 

Bumieii  V.  llHnoin,  81S 

7.  In  such  case  in  the  absence  of  direct  legisla- 
tion, the  rates  are  subject  only  to  the  common  law 
limitation  of  reasonableness ;  but  If  the  State  es- 
tablishes a  maximum  of  rates,  the  rates  fixed  must 
conform  to  Its  requirements. 

Idem,  Sia 

8.  This  court,  following  the  case  of  RuggleB  ▼.  Il- 
linois, holds  that  the  State  of  Illinois  has  not  en- 
tered into  a  contract  with  a  railroad  corporatioa, 
the  plaintiff  in  error,  not  to  exercise  the  legislative 
power  to  regulate  charges  for  the  carriage  of  peir- 
sons  and  property  upon  the  railroad  of  toe  corpo- 
ration. 

intnofe  Cent.  R  2{.  Od.  D.  IIMnois,  818 

9.  When  two  railroad  companies  are  autii<»lzed  to 
consolidate  their  roads,  it  is  to  be  presumed  that  the 
franchises  and  privileges  of  each  continue  to  exist 
in  respect  to  the  several  roods. 

Oreen  Co.  v.  Connei*,  878 

10.  Authority  given  to  consolidate,  **  upon  such 
terms  as  may  be  deemed  just  and  proper,''^  includes 
the  power  to  transfer  to  the  consolidated  company 
the  franchises  and  privileges  connected  with  the 
road. 

Idem,  STS 

RECEIVERS. 

See  Appeal  and  Bbbor,  19. 

Appeal  and  Bbbor,  Practicb  os,  &. 
Assiohment  or  Claixs,  L 

ASBIONMBNT  TOR  BXNEITr  OT  CRKDirOBS,  2. 
E4UITT,1. 

hortoaoss,  7-8. 
Patxnt-Riohts,  U. 

X.  The  appointment  of  a  receiver  is  unnecosaaiy 
and  impracticable,  where  the  property  is  a  decfee 
ot  the  court,  of  which  a  reodver  could  not  take 
possession,  but  which  is  virtually  In  the  hands  of 
the  court. 

Matthcwi  V.  StemvhU  (tC.Il.R.Oo.,  799 

2.  A  receiver  appointed  in  a  suit,  although  not  a 
party  in  the  principal  suit,  who  Is  aprincipal  partjr 
to  an  independent  Issae  incMentalbr  arMng.  is  a 
proper  party  to  a  final  decree  on  sucb  Issue  and  to 
an  appeal  therefrom. 

Hovey  v.  McDonald,  SSS 
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REMOVAL  OF  CAUSES. 

Ske  Cbihinai.  Law,  1. 

1.  An  alien  sued  with  a  citizen  br  another  citizen 
of  tbo  eame  State,  cannot  have  toe  suit  removed 
to  a  U.S.  Court  as  to  himself,  although  the  contro- 
versy is  separable. 

King  V.  ConUU,  «0 

2.  The  thorouffhreviBionof  the  Actof  187S,a8  to 
removals  from  State  to  U.  S.  Courts,  Impliedly  ra- 
pped subdivisions  1  and  i  of  sec.  639,  K.  S. 

Idem,  60 

8.  If  the  citizenship  of  the  parties  to  the  contro- 
versy be  shown  affirmatively  by  the  record,  it  need 
not  oe  set  out  In  the  petition  for  removal  of  the  suit 
from  a  state  court  to  the  U.  8.  Clnjult  Court. 

StenmoWp  Ci).  v.  Tmimait,  87 

4.  Upon  tiling  the  petition  and  bond  for  removal 
In  a  proper  case,  the  jurisdiction  of  the  XT.  8.  Circuit 
Court  attaches,  and  that  of  the  State  Court  abso> 
lutely  ceases  and  cannot  be  restored  by  mere  failure 
to  llle  a  transcript  of  the  record  In  the  Circuit  Court 
within  the  time  specified;  uor,  when  the  State 
Court  has  ruled  against  his  right  of  removal,  by  the 
parties  appearing  and  contesting  the  case  before 
that  court  or  before  a  referee  appointed  by  It  with 
his  consent,  or  in)any  mode  recognized  by  the  laws 
of  the  State. 

Idem,  ■        87 

6.  A  party  who  has  perfected  his  right  to  the  re- 
moval of  his  case  to  the  Circuit  Court,  does  not 
waive  it  when  denied  by  the  ruling  of  the  State 
Court,  by  appearing  and  contesting  the  action  there 
in  any  mode  recognized  by  the  laws  of  the  State. 

Idem.  87 

a.  To  entitle  a  party  to  a  removal  under  the  sec- 
ond clause  of  sec.  2,  Act  of  1876,  there  must  exist  in 
the  suit  a  separate  and  distinct  cause  of  action,  on 
which  a  separate  and  distinct  suit  might  properly 
have  been  Drought  and  complete  relief  afforded  as 
to  such  cause  of  action,  with  all  the  parties  on  one 
side  of  that  controversy,  citizens  of  different  States 
from  those  on  the  other. 

BYazerv.  Jcnitimn,  ISl 

7.  Tiie  probate  of  a  will  is  a  single  and  Indivisible 
proceeding  and  cannot  be  divided  into  Beparate 
controversies  for  the  purpose  of  obtaining  a  re- 
moval from  a  State  Court  to  a  Circuit  Court. 

Idem,  131 

8.  After  the  decision  of  the  Court  of  Appeals  of 
Kentucky,  that  the  statute  of  that  State  excluding 
from  a  grand  or  a  petit  Jury  citizens  of  African  de- 
scent because  of  their  race  or  color,  was  unconsti- 
tutional, a  second  indictment  for  the  same  offense 
was  not  removable  into  the  Federal  Court  for  trial 
under  sec.  641.  If  any  right  of  the  accused  under  the 
Constitution  or  laws  of  the  United  States,  was  de- 
nied by  the  State  Court  on  the  trial,  his  remedy  was 
through  the  revisory  power  of  the  highest  court  of 
the  State  and  ultimately  through  that  of  this  court. 

Btiali  V.  Kentucky,  364 

9.  A  railroad  company  incorporated  In  a  State  In 
whoso  courts  it  is  sued  by  a  citizen  thereof,  cannot 
obtain  u  removal  into  the  U.  S.  Circuit  Court,  al- 
though It  was  previously  Incorporated  In  another 
State. 

Memphis  A  C.  R.  R.  Co.  v.  Alahama,  618 

10.  A  deputy  marshal,  and  persons  lawfully  assist- 
ing bim.whlle  engaged  officially  In  lawful  attempts 
to  enforce  a  revenue  law  by  arresting  those  charged 
with  its  violation,  are  acting  under  the  authority  of 
the  law,  and  are  entitled  to  removal  of  the  prosecu- 
tion under  sec.  643,  K.  8.,  from  a  State  Court  to  a  Fed- 
eral Court. 

DavU  V.  S.  Carolina,  674 

11.  After  due  removal  of  a  proeecutton  from  a 
State  Court  to  a  Federal  Court  under  sec.  648,  R.  S., 
any  further  proceeding  in  the  State  Court  Is  coram 
noniudice,  and  void. 

/item,  B74 

12.  An  application  for  the  removal  of  a  cause  to 
the  Circuit  Court,  to  secure  the  benefit  of  the  sepa- 
rable controversy  provision  in  the  Act  of  1875,  must 
be  made  at  or  before  the  first  term  at  which  the 
cause  could  be  tried. 

Myers  v.  Swann,  883 

18.  Under  the  local  prejudice  Act  there  can  be  no 
removal  from  a  State  Court  to  the  Circuit  Court, 
unless  all  the  necessary  parties  on  one  side  are  citi- 
zens of  different  States  from  those  on  the  other. 

Idem,  683 

14.  The  presumption  is  that  the  state  courts  will 

do  what  the  (Constitution  and  laws  of  the  United 

States  require,  and  removals  cannot  be  effected  to 

the  U.  8.  Courts  because  of  fear  that  they  will  not, 

C.  <t  A.  R.  R.  Co.  v.Wiogina  Ferry  Co.,       636 


15.  Although  one  defendant  Is  the  principal  de- 
fendant In  Interest,  yet  If  full  and  complete  relief 
cannot  be  afforded  in  respect  to  the  single  cause  of 
action  without  the  presence  of  all  the  iwrtlesto  the 
suit,  it  cannot  be  severed  and  removed  by  him  from 
a  State  (Jourt  to  the  Circuit  Court. 

Winchester V.  Loud,  677 

16.  In  a  suit  to  dose  up  a  partnership,  where  Its 
existence  Is  dented,  and  the  title  of  all  depends  on 
defeating  the  claim  of  one  to  be  a  partner,  where 
there  are  citizens  of  the  same  State  on  both  sides  of 
the  suit,  it  is  not  removable  under  the  first  clause  of 
sec.  2  of  Actof  1875. 

Shain\oaM  v.  Lewis,  691 

17.  A  suit  to  close  up  the  affairs  of  an  alleged  part- 
nership, where  the  main  dispute  is  about  the  ex- 
istence of  a  partnership,  and  there  is  no  contro- 
versy which  can  be  separated  from  that,  and  fully 
determined  by  itself,  is  not  severable  so  it  can  be 
removed  by  part  of  the  defendants. 

Idem,  601 

18.  Where,  upon  the  removal  of  a  cause  from  a 
State  Court,  the  copy  of  the  record  is  not  filed  within 
the  time  fixed  by  stotute,  the  Federal  Court  may  re- 
mand the  cause,  and  the  order  remanding  it  for 
that  reason  should  not  be  disturbed  unless  it  ap- 
pears that  the  court  has  improperly  exercised  its 
discretion  In  making  the  order. 

St.  Pawl  4  Chicago  R.  Co.  v.  McLean,  703 

19.  Where  a  cause  is  remanded  for  such  reason,  the 
same  party  is  not  entitled  to  file  in  the  State  Court  a 
second  petition  for  removal  upon  the  same  ground. 

Idem,  703 

20.  A  suit  cannot  be  removed  from  a  State  Court 
to  the  U.  8.  Circuit  Court  under  the  Act  of  1876, 
unless  the  requisite  citizenship  of  the  parties  existe 
both  when  the  suit  was  begun  and  when  the  petition 
for  removal  Is  filed. 

Gibson  V.  Brvce,  886 

21.  An  action  founded  on  the  official  bond  of  a  U. 
S.  Marshal,  his  sureties  being  Joined,  and  the  acts 
complained  of  being  charged  to  be  breaches  of  its 
condition,  arises  under  a  U.  S.  law  and  may  be  re- 
moved from  a  State  Court  to  a  Circuit  Court,  if  the 
matter  in  dispute  exceeds  tSOO  in  value. 

Fcibelman  v.  Packard,  984 

22.  Where  a  replication  alleges  an  express  prom- 
ise by  a  State  to  receive  certain  coupons  in  payment 
of  taxes,  and  the  rejoinder  Is  that  a  certain  law  of 
the  State  forbids  their  being  so  received,  a  demur- 
rer to  the  rejoin^r.  In  effect,  denies  the  validity  of 
that  law  as  impairing  the  obligation  of  a  contract, 
and  raises  a  federal  question  which  authorizes  the 
removal  of  the  cause  from  a  State  Court  to  the  U. 
8.  Circuit  Court. 

Smtth  0.  Oreenkow,  1080 

23.  Where,  in  an  action  of  trespass,  the  property 
taken  Is  stated  in  the  declaration  to  be  but  jUtiu  and 
damages  for  the  trespass  are  laid  at  $6,000,  this 
court  cannot  assume  as  a  matter  of  law,  that  an 
amount  greater  than  SSOO,  is  not  recoverable  and 
cannot  Justify  the  order  of  the  Circuit  Court  re- 
manding the  cause,  on  the  ground  that  the  matter 
in  dispute  does  not  exceed  the  sum  or  value  of  $500. 

Idem,  1080 

24.  If  the  Circuit  Court  had  found,  as  matter  of 
fact,  that  the  amount  of  damages  stated  in  the  dec- 
laration was  colorable  and  beyond  the  amount  of  a 
reasonable  expectation  of  recovery.  Its  order  re- 
manding it  to  the  State  Court  could  have  been  sus- 
tained. 

Idem,  1080 

REPLEVIN. 

Seb  JtntiSDicnoN,  42. 

RULES. 

See  Appeai;  and  Erbor,  21. 

Appeal  and  Erbob,  Pbaoticb  on.  2, 16, 
mobtoaoes,  14. 
The  2d  section  of  Kule  1,  amended,  requiring  the 
record  to  l)e  printed  under  the  supervision  of  the 
clerk  and  fixing  his  fees  therefor,  and  regulating 
their  taxation. 

Amendment  to  Rules,  6*0 

SALES. 

Sbb  Contracts,  6. 
Maxims,  5. 

On  the  sale  of  goods  the  risk  follows  the  title, 
;  and  any  loss  that  accrues  after  the  title  passes  will 
j  loe  the  loss  of  the  buyer. 
I  oa  Co.  v.Van  Etten,  310 
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SALVAGE.  ISPI 

1.  Circumstances  stated  under  which  a  panenger  1.  j 
on  a  ship  towed  by  a  tug  was  held  entitled  to  aal-  mem 
vage,  as  well  as  the  passengers,  owner,  ofBoera  and  "'""' 
crew  of  the  tug. 

Sinclair  r.  Cooper,  751 

2.  Under  the  Act  of  1875,  a  decree  of  salvage  by 
the  Circuit  Court  is  not  to  bealtered  by  this  court 
for  excess  in  the  amount  awarded,  unleaa  the  ex- 
cess is  HO  Rrcat  that,  upon  any  reasonable  view  of 
the  facts  found,  the  award  cannot  be  Justified  by 
the  rules  of  law  applicable  to  the  case, 

Mem,  761 

SEAL. 

Sbk  Bonds,  38. 

In  the  absence  of  posltlTe  law  prescribing  other- 
wise, a  seal  imposed  directly  on  paper  in  such  a 
manner  as  to  be  readily  Identified  upon  Inspection 
is  sufficient  without  wax. 

Pierce  v.  Intlteth,  »B4 

SET-OPP. 

See  CnLLisiON,  3. 

TrBSTB  and  TKC8TBE8,  5. 
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SHIPS  AND  SHIPPING. 
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Skb  Admibax-tt,  passim. 
Collision,  jMtniHm. 

COKTRACTB,  6, 15. 
ESTOPPKI^  7. 
ETrDBNCK,8. 
JUDOMCNTS,  9,  M. 
JURISDICTIOR,  26,  88-11. 

Saltaob,  paaim. 

1,  An  ocean  steamer,  leaving  a  crowded  slip,  is  lia- 
ble for  damages  caused  by  a  collision  which  might 
have  been  avoided,  if  there  had  been  a  lookout  at 
the  stern  and  on  the  side  next  the  slip. 

The  Neraaa  v.  Quick,  14» 

2.  Ocean  steamers  may  be  required  to  resort  to 
towage  in  leaving  a  crowded  slip.  If  the  use  of  their 
ordinary  means  of  locomotion  will  cause  unavoid- 
able injury. 

Mem,  1*9 

5.  The  master  can  neither  sell  nor  hypothecate 
the  cargo,  except  in  case  of  urgent  necessity,  and  I 
what  he  does  must  be  directly  or  indirectly  for  the 
benefit  of  the  cargo,  considering  the  situation  in 
which  It  has  been  placed  by  the  accidents  of  the 
voyage. 

nank  V.  The  JuHa  Blake,  »»5 

4.  A  lender,  upon  the  bjrpotbecation  of  the  cargo 
by  a  muster  of  the  vessel  under  his  Implied  authori- 
ty, is  chargeable  with  notice  of  the  facts  on  which 
the  muster  appears  to  rely  as  a  justification  for 
what  be  is  doing,  so  farasthe  lender  can  learn  them  ^ 
by  reasonable  inquiry.  1  ' 

Idem,  S96  ,  * 

6.  Where  a  vessel  puts  Into  port  for  repalrf,  the  ! ' 
cargo  cannot  be  hypothecated  for  them  without  1  " 
the  owner's  consent, where  It  would  be  more  for  his 
Interest  to  have  It  sent  by  another  veeseL  | 

/(Jem,  596  ,  ' 

8.'Proceedlng8  In  the  U.  8.  District  Court  under  the  i ' 
Act  of  1651, 9  Stat,  at  L.,  636,  to  limit  the  liability  of 
ship  oT/ners  for  loss  or  damage  to  goods,  supersede 
all  other  actions  for  the  same  loss  or  damageejupon 
the  matter  being  properly  gleaded  therein.    No  In- 
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Junction  from  the  District  Court  is  necceaary  to  give 
them  such  effect.  ; 

ProrMence  <t  y.  T.  S.  S.  Co.  v.  Hill  Mfg.  ' 

Co.  1038 

T.  The  power  of  Congress  to  pass  the  Act  of  1851, 

and  of  this  court  to  prescribe  the  rules  adopted  in 

December  Term,  1871,  for  regulating  proceedings 

under  the  Act,  affirmed. 

Idem,  1038 

8.  Loss  or  damage  by  fire  on  board  of  a  ship  is 
within  the  relief  of  the  3d,  as  well  as  the  Ist.  aeo.  of 
the  Act. 

Idem,  loss 

0.  Goods  transported  by'steamer  from  Providence 
to  New  York,were  Injured  by  fire  on  board  the  ves- 
sel at  her  dock  in  the  hitter  place,  and  suits  for 
damage  were  commenced  against  the  owners  of  the 
steamer  In  New  York  and  Boston ;  thereupon  pro- 
ceedings were  Instituted  by  such  owners  in  the  TT. 
S.  District  Court  for  New  York,  under  the  Act  of 
1&51,  to  limit  their  liability :  held,  that  said  proceed- 
ings, properly  pleaded  and  verified,  superseded  the 
actions  In  other  courts,  and  that  It  was  error  to  pro- 
ceed further  therein. 

Idem,  1038 
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STATUTE  OF  LIMITATIONS. 

Snc  LmiiATioNS,  pamtm. 
STATUTES. 
Sn  Appeai.  ahd  Ebrob,  49. 

APPBAL  and  BRHOK.  PKACnCS  ON,  22. 
AeSlONMBNT  FOB  BXNXITT  OF  CBBDITOB8, 1. 
ATTOBNBT,  &,  6. 
BANKBUPTCT,  1. 

Banks  2-5. 

Bonds,  1, 4, 6, 10,  U,  18, 18, 21-26,  ae-at. 

CBARnU8,2. 
COHPaOIOBB,  2,  8. 

Collision,  2-1. 
Convkobbatb  Statk,  1. 

CONnaCATION,  1, 2. 

OONBTlTtrnONAL  LAW,  4-8, 18-18, 27, 28, 87, 48, 

48,  Sl-54,  aO. 
cokpobations,  4,  7,  9,  10.  m,  19. 
Cbhonal  Law,  &,  8-14. 
Bbbtob  and  Cbbditob,  1. 
Ddtibb,  powim. 
evidbncb,  14, 19. 
Finis,  1. 
Indians,  1-4. 
intebxst,  4. 

INTBBNAL  RBYBNUB,  1. 

jodombntb.  14. 

Lands,  2, 9-18. 

LanTAnoNs,  8. 

Minis,  1, 2. 

OmoBBS,  8,  S,  8. 

Railroads,  8. 

Kem OVAL  or  Causbs,  2, 6, 11-18, 10-20. 

Saltaob,  2. 

Ships  and  Shifi'tno,  6-9. 

SiATB  Laws  and  Dkcisions,  4,  & 

8tatbb,1.2. 

Taxis  and  Tax  Salis,  1, 8, 4, 7, 18. 

witnissk8.2. 

1.  The  Act  of  1874  does  not  repeal  seo.  S,  117,  R.  8. 
Oai/ly  V.  University,  97 

5.  The  provisions  of  the  Colorado  Statute  that 
''neither  party  shall  have  but  one  new  trixt]  in  any 
case,  as  of  ritrbt,  without  showing  cause,"  implledlj 
alves  to  each  party  in  ejectment,  against  whom 
Judgment  is  rendered,  a  right  to  one  new  trial  with- 
out showing  cause. 

EiputtOT  M.  ic  S.  Co.  V.  Hall,  114 

8.  An  affirmative  Act  containing  no  express  re- 
peal of  a  former  statute,  cannot  be  held  to  repeal  it 
[^  impHoatlon,  unless  the  two  are  ineconcllaole,or 
the  latter  shows  plainly  that  it  was  Intended  as  a 
substitute  for  the  former. 

Bed  Roek  v.  Htnry,  SBl 

4.  Where  two  Acts  are  passed,  one  to  authorize 
the  towns  in  a  certain  gnvup  of  counties  to  aid  in 
the  construction  of  one  line  of  road,  and  the  other 
to  authorize  the  towns  in  another  group  of  counties 
to  aid  In  the  construction  of  another  line  of  road, 
and  one  county  happens  to  be  common  to  both 
groups,  the  latter  A  ct  does  not  repeal  the  former  by 
implfoatlon. 

Idem,  8B1 

6.  Where  a  state  statute  withdraws  the  Immunity 
from  taxation  enjoyed  by  a  railroad  corporation, 
and  deolnres  that  the  property  shall  "be  taxed  as 
other  property  of  the  people  of  the  State,"  and  also 
provides  a  mode  of  taxation  that  can  apply  only  to 
state  taxes.  It  may  be  construed  as  authorizing  only 
state  taxation. 

Savannah  v.  Jaup,  870 

C.  Thecharterof  a  railroad  corporation  providing 
that  towns  along  the  line  of  the  road  may  subscribe 
for  Its  stock,  does  not  limit  the  operation  of  the  gen- 
eral laws  of  the  State  which  provide  that  counties 
along  tbe  line  of  a  railroad  may  subscribe  for  Its 
stock  and  Issue  bonds  therefor. 

County  of  Kaiikakuv.MtnalAf ting.  Co.,  309 

7.  Under  power  conferred  upon  a  city  by  a  gener- 
al provision  "to  borrow  money  for  any  purpose 
within  Its  discretion,"  without  reference  to  any  lim- 
it In  amount,  it  cannot  borrow  for  a  school-house 
more  than  a  certain  sum  named  as  the  limit  in  a 
statute  specially  conferring  power  to  borrow  for 
that  purpose. 

Readv.  PUUtemouth,  414 

8.  A  statute  confirming  bonds  of  a  municipal  cor- 
poration, issued  without  authority,  to  pay  a  just  and 
equitable  demand,  is  not  a  retroactive  law  nor  one 
conferring  any  new  corporate  power. 

Idem,     '  ••  ■-  4,4 

9.  An  Act  to  legalize  tbe  proceedings  of  tbe  city 
council,  etc.,  in  reference  to  the  oonstruotlon  of  a 


high  school  building,  etc.,  sufficiently  states  the  sub- 
ject of  the  Act  wluch  Includes  the  issue  of  the 
bonds  authorized  by  it  for  the  purpose. 

Idem.  414 

10.  Legalizing  bonds  and  legalizing  taxeefor their 
payment,  constitutes  but  one  BubJeot,under  the  con- 
stitutional provision  that  a  statute  shall  contain  but 
one  subject. 

Idem,  414 

11.  The  provisions  of  tbe  Arkansas  Statute  re- 
specting the  sale  of  property  assigned  for  the  benefit 
of  creditors  are  mandatory,  and  not  directory. 

Jaffray  v.  McQehee,  40B 

12.  In  the  case  of  a  doubtful  and  ambiguous  law, 
the  contemporaneous  construction  of  those  who 
have  been  called  upon  to  carry  It  Into  effect  Is  en- 
titled to  great  respect. 

Hahn  v.  U.  S.,  S97 

18.  If  a  partioukkr  statute  Is  clearly  designed  to 

prescribe  the  only  rules  which  should  govern  the 

subject  to  which  It  relates.  It  will  repeal  any  former 

one  as  to  that  subject. 

Cook  Co.  Nat.  Uk.  v.  TJ.  8.,  637 

14.  An  Act  to  authorize  a  city  to  obtain  money  on 
loan,  for  the  purposes  of  contributing  to  works  of 
Internal  improvement,  is  not  repealed  by  a  subse- 
quent Act  which  enacted,  that  all  bonds  theretofore 
Issued  by  tbe  dty  should  be  valid,  and  gave  the  city 
power  to  cause  other  bonds  to  be  Issued  for  purposes 
of  Internal  improvement. 

Savannah  v.  Kelly,  696 

m.  An  Act  which  confers  upon  the  mayor  and  al- 
dermen of  a  city  power  to  obtain  money  on  loan  on 
the  faith  and  credit  of  the  city,  authorizes  them  to 
obtain  money  uponagtiaranty  by  the  city  of  bonds 
of  a  railroad  company. 

Idem,  696 

16.  The  Act  of  1878,  giving  authority  to  the  Gov- 
ernor and  Board  of  Public  works  of  the  District  of 
Columbia  to  make  arrangements  to  secure  certain 
land  which  had  been  granted  to  the  Washington 
Market  Co.,  by  its  Act  of  incorporation  also  gave 

S)wer  on  the  part  of  the  Market  Co.  to  become  par- 
es to  a  final  arrangement  for  the  land,  and  au- 
i  thorized  as  a  consideration  for  the  release  of  such 
I  property,  an  equitable  or  agreed  apportionment 
andTreduction  of  therentduetheDistrictfromsueh 
I  Company. 

Dtet.  of  Columbia  v.  Waih.  Uarket  Co.,       714 

17.  The  words  "  declaration  "  and  "  oertlflcate,"  in 
'  eeo.S392,  B.  8.,  are  not  used  as  terms  of  art,  or  in  any 

technical  sense,  but  In  the  ordhnary  and  popular 
sense  to  signify  any  statement  of  matorlal  matters 
of  fact  sworn  to  and  subscribed  by  t  le  party 
charged ;  the  written  statement  and  the  oath  of  the 
party  that  It  is  true,  all  constitute  the  declaration 
or  certificate  of  the  statute. 

U.  S.  V.  Amltroie,  746 

18.  The  laws  of  Congress  are  always  to  be  con- 
strued so  as  to  conform  to  the  provisions  of  a  treaty, 
if  It  be  possible  to  do  so  without  violence  to  their 


&  V.  FVn^t^ITiree  Oattt.  Whisky,  808 

19.  The  U.  S.  Courts  should  give  an  Act  of  Canada 
the  some  effect  as  against  citizens  of  the  TJ.  S.,  whose 
rights  accrued  before  its  passage,  as  it  has  in  Canada. 

Can.  South.  B.  R.  Co.  v.  Oebhard,  10«0 

20.  Inthelnterpretatlonof  statutes,  clauses  which 
have  been  repealed  may  still  be  considered  In  con- 
struing the  provisions  tnat  remain  In  force. 

Ex  Parte  Otmb  Doc,  1030 

21.  Implied  repeals  of  statutes  are  not  favored. 
There  must  be  a  positive  repugnancy  between  the 
provisions  of  the  new  laws  and  those  of  the  old. 

Idem,  1030 

22.  A  general  Act  Is  not  to  be  construed  to  repeal 
a  previous  particular  Act,  unless  there  is  some  ex- 
press reference  to  the  previous  legislation  on  the 
subject,  or  unless  there  Is  a  necessary  inconsistency 
In  the  two  Acts  standing  together. 

Idem,  1030 


SUPERSEDEAS. 

Sib  Appial  and  Ebbob,  44. 

Appial  and  Brbob,  Pbaotici  on,  8. 
iNJtJWCnON,  1, 2. 

Where  a  decree  appealed  from  finds  that  land 
conveyed  to  another  was  for  the  Joint  benefit  of 
himself  and  tbe  appellants,  a  writ  of  nuitcfnedeaa 
may  Issue  to  stay  a  writ  of  assistance  Lisued  by  the 
court  below  to  put  tbe  appellee  Into  possession,  al- 
though the  boMer  of  the  legal  title  has  not  uppealed. 
Hunt  ti.  OHoer.  897 
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TAXES  AND  TAX  SALES. 

Sex  Appeal  and  Ehrob,  27. 

Appeal  and  Erroh,  Peacticb  oir,  17. 

CONBTITDTION  AL  LAW,  21, 81-St,  65, 58,  (t. 

EnOEMCE,  1. 

INTEBNAI.  RbTBHUE,  pottlm. 

JUDOUBNTS,  8. 

LBOIStiATIVE  POWBIt,  1. 

PLXADINOS,  7. 

Staitdtes.  a. 

1.  Under  sec.  5,  ch.  188  of  the  general  laws  of  Wij- 
oonsin  of  1861,  a  tax  deed  Kiven  on  a  sale  for  taxes, 
but  which  included  an  illegal  charge  uf  fire  cents 
for  a  Btamp,  becomes  ooncluaive  evidence  of  title 
after  three  years  from  recording  the  deed. 

(ieekie  r.  Kfrhj;  Carpenter  Co.,  187 

2.  Where  a  tax  certificate  is  required  to  ttate  the 
amount  for  which  lands  were  solo,  a  statement  that 
they  were  sold  to  the  said  O.  county,  and  by  Its  treas- 
urer assigned  to  C.  for  the  sum  of  $1,230,  Issuffloient; 
the  statement  as  to  the  assignment  may  be  read  as 
if  in  parenthesis. 

Idem,  157 

8.  Where  tax  commisaioners  under  the  Act  for 
the  collection  of  direct  taxes  in  insurreotionary 
States,  made  a  general  rule  to  receive  taxes  from  the 
owner  in  person  only,  a  sale  for  default  was  Invalid, 
as  much  so  as  if  the  tax  had  been  actually  paid  or 
tendered,  and  the  tax  certificate  may  be  impeached. 
U.  S.  V.  Lee,  171 

I.  CertlUcates  of  indebtedness  which  were  not  cal- 
culated or  intended  to  circulate  as  money,  are  not 
taxable  RS  "circulation"  under  sec.  8408  B.  8. 

U.  S.  V.  WiUum,  810 

6.  Grants  of  immunity  from  taxation  are  never  to 
be  presumed,  and  an  exemption  must  be  clearly  es- 
tablished. 

Wtmltw  Ferry  Co.  t.  H.  St.  Lou1»,  41» 

8.  A  State  may  impose  a  license  fee  either  directly 
or  through  one  of  its  municipal  corporations,  upon 
the  keepers  of  foiries  living  In  the  State,  for  boats 
owned  by  them  and  used  in  ferrying  passengers  and 
goods  from  a  landing  in  the  State,  across  a  navigable 
river,  to  a  landing  in  another  State. 

Mem,  419 

7.  An  Act  relating  to  a  ferry  which  declares  "That 
the  ferry  establisbod  shall  be  subject  to  the  same 
taxes  as  are  now,  or  hereafter  mav  be,  Imposed  on 
other  ferries  within  this  State,  and  imder  the  same 
regulations  and  forfeitures"  cannot  be  construed  as 
a  contract  exempting  it  from  any  taxation  which 
the  State  might  see  flt  to  impose,  or  authorize  to  be 
Imposed,  by  a  city.  It  could  secure  at  the  most  only  | 
equality  of  taxation  with  other  similar  property. 

Mem,  410 

8.  A  license  fee  of  $100  per  boat  required  of  the 
owner  of  a  ferry  plying  across  a  river  between  two 
States,  is  not  a  tonnage  tax,  or  a  regulation  of  oom- 
merce.  It  may  be  lawfully  imposed  by  the  State 
where  the  owner  resides,  either  directly  or  through 
a  municipal  corporation. 

Iflem,  419 

B.  A  railroad  company  to  not  exempt  from  an  in- 
come tax  on  dividends,  because  the  resolution  de- 
claring the  dividend  was  adopted  and  the  dividend 
paid  within  the  ronfederateUnes.  It  isa  matter  of 
no  importance  that  the  income  came  from  property 
which  was  within  Confederate  territory. 

Mem.  &  Charleston  R.  R.  Co.  v.  U.  8..  711 

10.  When  a  railroad  company  at  the  end  of  a  civil 
war,  in  reorganizing  its  affairs,  either  funded  its 
past  due  coupons,  wnloh  had  remained  unpaid,  in  a 
new  issue  of  nonds,  or  paid  them  from  the  proceeds 
of  the  sale  of  new  bonds,  the  income  tax  cannot  be 
charged  on  such  payments  of  interest. 

Idem,  711 

II.  The  tax  of  Ave  per  cent  on  the  profits  of  a  rail- 
road company,  provided  for  by  the  Act  of  1864, 
amended  by  the  Act  of  1806,  is  not  upon  earnings 
"carried  to  the  account  of  any  fund  or  used  tor  con- 
struction," but  upon  profits. 

LUtXe  Miami,  etc..  R.  R.  Co.  v.  U.  S.,  784 

12.  In  an  action  by  the  United  States  to  reooTSr 
such  sum  as,  upon  an  investigation  of  the  acoountB 
of  a  railroad  company  it  shall  appear  oucrbt  to  have 
been  paid,  the  burden  of  proof  b  upon  the  Oovem- 
ment  to  show  what  is  due. 

Idem,  724 

18.  A  lot  of  land,  port  of  the  navy  yard  at  Mem- 
phis, Tenu.,  not  leased  to  a  private  party,  belngr  ex- 
empt from  taxes  by  the  state  laws,  is  also  ejcempi 
from  the  direct  land  tax  authorlced  by  the  JLot  oi 
1861. 

Etuminoer  v.  Potcers.  735 

14.  Where  a  street  railroad  company  is  by  lav 
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8ee  Limitations,  1,2. 
WQifl,  7, 

1.  There  is  some  grround  for  holding  tbat  an  In- 
corporated historical  society  may  be  trustee  of  a 
trust  for  a  library,  and  an  academy  or  museum  of 
works  of  art  and  science ;  If  not,  a  court  of  equity 
would  appoint  another  trustee. 

Jmie«  V.  Habersham,  401 

2.  A  trust  shall  never  fall  for  want  of  a  trustee. 

Idem,  401 

8.  Money  in  the  treasury  of  a  State  raised  by  tax- 
ation is  the  legal  property  of  the  Stato,  and  tf  there 
is  any  trust  attacning  to  it,  arising  from  the  purpose 
for  which  it  was  ralBOd,the  State,  and  not  the  Treas- 
urer, Is  the  trustee ;  ana  no  manaamua  or  other  rem- 
edy can  reach  the  fund  except  against  the  State  as 
a  party. 

Etttott  V.  Jumet,  448 

i.  A  decree  upon  a  bill  In  equity  to  set  aside  a  re- 
lease given  by  the  trustee  of  a  deed  of  trust,  in  vi- 
olation of  his  duty,  cannot  include  relief  against 
the  trustee  personally. 

Wmiams  V.  Jadison,  589 

6.  A  trustee  cannot  set  off  against  the  funds  held 
by  him  in  that  character  his  Individual  demand 
against  the  grantor  of  the  trust. 

Cook  Co.  Nat.  Bank  v.  V.  S.,  »37 

6.  In  the  grant  of  swamp  and  overfiowM  lands  to 
a  State  by  the  Act  of  1860,  subject  to  the  disposal  of 
its  LegiBlatiu«,  the  provision  that  the  proceeds 
thereof  shall  be  applied  "as  far  as  necessary  "  to 
their  reclamation  oy  means  of  levoes,  etc.,  Is  nei- 
ther a  trust  following  the  lands  nor  a  duty  which 
private  parties  can  enforce  MToInst  the  State ;  it  is 
a  matter  resting  upon  the  good  faith  and  in  the  dis- 
cretion of  the  State. 

Jlfllls  Co.  V.  R.  B.  Co.,  678 

USURY. 

Sk>  CosBTrniTiONAi-  Law,  43. 
The   repeal  of  usury  laws,  without  a  saving 
clause,  operates  retrospectively,  so  as  to  cut  off  the 
defense  of  usury,  for  the  future,  even  In  actions 
upon  contracts  previously  made. 

Ewett  V.  Daggs,  ess 

VERDICT. 

See  Jcrt,  pOMim. 

WHARVES. 

See  CoKOTiTin-iONAL  Law,  37-96. 
JUBISDICnON,  24. 

1.  The  United  States  became  the  riparian  proprie- 
tor, and  succeeded  to  all  the  riparian  rights  by  be- 
coming the  owner  in  fee  simple  absolute  of  Water 
Street,  a  strip  of  land  tbat  adjoined  the  river,  and 
owned  the  right  of  wharfage  appurtenant  to  It,  al- 
though the  land  was  granted  for  a  street. 

Potomac  SteamMp  Co.  v.  Steam.  Cn.         1070 

2.  The  compact  between  Virginia  and  Maryland 
of  1786,  secured  to  their  citizens  "  the  privilege  of 
maklngand  carrying  out  wharves  "  as  to  the  snores 
of  the  Totomac,  only  so  far  as  they  were  "adjoin- 
ing their  lands. 

Idem,  1070 

WIUiS. 

See  Execdtobs  and  Admdobtbators,  1. 

Chabtties,  2-10. 

EQumr,  20,  21. 

Etidenci,  41. 

Jurisdiction,  67, 68. 

Rbmovai.  or  CAinES,  7. 
1.  Under  the  laws  of  Illinois,  a  devise  of  the  whole 


of  testator's  estate  to  "be  equally  divided"  be- 
tween three  persons  mentioned  "  each  taking  one 
third  of  the  whole,"  passes  to  them  a  fee  simple. 
Gay  V.  Parpart,  SBS 

2.  A  clauBe  to  a  will  directing  that  none  of  the 
legacies,  bequests  and  devises  etc.,  shall  be  executed 
or  take  effect  until  a  building  then  in  course  of 
construction  should  be  completed  and  paid  for  out 
of  the  estate,  does  not  violate  the  rule  as  to  perpe- 
tuities. It  only  declares,  what  the  law  requires, 
tbat  the  testator's  debts  should  be  first  paid. 

Joiies  V.  Habetvliam,  401 

3.  The  validity  of  devisee,  as  against  the  heirs  at 
law,  depends  upon  the  law  of  the  State  where  the 
lands  He,  and  the  validity  of  bequests  as  against  the 
next  of  kin,  upon  the  law  of  the  testator's  domioil. 

Idem,  401 

4.  The  donee  of  a  power  under  a  will,  by  doing  a 
thing  which,  independently  of  the  power,  would 
be  nugatory,  conclusively  evinces  an  Intention  to 
execute  the  power,  and  the  act  if  within  the  scope 
of  the  power  must  be  regarded  as  a  valid  execution 
of  it. 

Warner  v.  Conn.  Hut.  Life  Ing.  Cn.  968 

5.  The  power  to  Incumber  an  estate  "  by  way  of 
mortgage  or  trust-deed  or  otherwise,  and  renew  the 
same,"  is  broad  enough  to  include  the  renewal  and 
extension  of  an  extetlng  incumbrance  as  well  as  the 
creation  of  a  new  one ;  although  the  power  Is  ac- 
companied with  the  declaration  that  it  Is  to  be  "  for 
the  purpose  of  raising  money  to  payoff  any  and  all 
Incumbrances  now  on  said  property." 

Idem,  968 

6.  The  probate  of  a  will  of  real  property  in  one 
State  Is  of  no  force  In  establishing  the  validity  of 
the  will  as  to  real  property  in  another  State.  That 
must  be  determined  by  the  laws  of  the  State  where 
the  property  is  situated. 

Rohcil.inii  r.  I'idrirU.  1049 

V.  A  (Ic'visc  <>(  leui  and  nersonnl  property  toaper- 
son  to  be  hf'M,  et^.^,  by  nini,  hLs  ueirs  and  a88igns 
forever,  with  the  liopo  and  trust,  however,  that  he 
will  not  diminish  tlie  same  to  a  greater  extfut  than 
1  muj'  Y>e  necessary  for  bis  comfortable  support  and 
maintenance,  and  that  at  his  deatli  tiie  same  nr  so 
much  thereof  as  he  shall  not  have  liisposed  of  by 
devise  or  sale  sliall  descend  to  others,  gives  to  the 
first  taker  an  estate  In  fee  simple  without  any  trust 
or  limitation  over. 

Howard  r.  Carvfi,  1089 

8.  Althoufrh,  jrenerally,  an  estate  may  be  devised 
to  one  in  foe  simple  or  fee  tail,  with  u  limitation 
over  by  way  of  executory  devise,  yet  when  the  will 
shows  a  clear  purpose  of  the  testator  to  give  an  ab- 
solute power  of  disposition  to  the  first  taker,  the 
limitation  over  Is  void. 

Mem,  1089- 

WITNESSES. 

See  Coubts-Mabtial,  1. 
Evidence,  17. 
QiTEaTioNS  or  Law  and  Fact,  8. 

1.  A  lunatic  or  a  person  affected  with  insanity  Is 
admissible  as  a  witness  if  he  has  suflScIent  under- 
standing to  apprehend  the  obligation  of  an  oath 
and  to  bo  capable  of  giving  a  correct  account  of  the 
matters  which  be  has  seen  or  heard  in  reference  to 
the  questions  at  Issue. 

Dint,  of  Col.  V.  Armes,  618 

2.  In  proceedings  subsequent  to  judgment  on  an 
execution  attachment  against  property  claimed  by 
a  third  person,  the  deceased  debtor's  administrator 
and  the  claimant  of  the  property  are  competent 
witnesses  under  sec.  858,  R.  S.,  to  prove  the  alleged 
transfer  of  such  property  from  such  debtor  to 
claimant,  and  its  consideration. 

Monongaliela  NtU.  Bank  v.  Jacobus,  931^ 
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